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If it chooses to respond officially to 
electronic comments on this ANPR, EPA 
will do so either in a notice in the 
Federal Register or in a response to 
comments document placed in the 
rulemaking record for this ANPR. EPA 
will not respond to commentera 
electronically other than to seek 
clarification of electronic comments that 
may be garbled in transmission or 
conversion to printed, paper form as 
discussed above. Any communications 
from EPA employees to electronic 
commentera, other than those described 
in this paragraph, either through 
Internet or otherwise are not official 
responses from EPA.
VIII. Confidential Business Information

A person may assert a claim of 
confidentiality for any information, 
including all or portions of written 
comments or data, submitted to EPA in 
connection with this advanced notice of 
proposed rulemaking. Information 
claimed as confidential should not be 
submitted electronically as described in 
Unit VII. of this document. Any person 
who submits a comment or data subject 
to a claim of confidentiality must also 
submit a nonconfidential version. Any 
claim of confidentiality must 
accompany the information when it is 
submitted to EPA. Persons must mark 
information claimed as confidential by 
circling, bracketing, or underlining it,

and marking it with * 'CONFIDENTIAL” 
or some other appropriate designation. 
EPA will disclose information subject to 
a claim of confidentiality only to the 
extent permitted by section 14 of TSCA 
and 40 CFR part 2, subpart B. If a person 
does not assert a claim of confidentiality 
for information at the time it is 
submitted to EPA, EPA may make the 
information public without further 
notice to that person. Any information 
submitted electronically as described in 
Unit VII. will be available to the public 
immediately without restriction.

IX. Executive Order 12866

Under Executive Order 12866 (58 FR 
51735, October 4,1993), the Agency 
must determine whether the regulatory 
action is “significant” and therefore 
subject to review by the Office of 
Management and Budget (OMB) and the 
requirements of the Executive Order. 
Under section 3(f), the order defines a 
“significant regulatory action” as an 
action that is likely to result in a rule:
(1) Having an annual effect on the 
economy of $100 million or more, or 
adversely and materially affecting a 
sector of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local or 
tribal governments or communities (also 
referred to as “economically 
significant”); (2) creating serious

inconsistency or otherwise interfering 
with an action taken or planned by 
another agency; (3) materially altering 
the budgetary impacts of entitlement, 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) raising novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in this Executive 
Order.

Pursuant to the terms of this 
Executive Order, OMB has determined 
that this ANPR is a “significant 
regulatory action” because a lead SNUR 
may raise novel legal or policy issues.
As such, this action was submitted to 
OMB for a 10-day review, and any 
comments or changes made in response 
to OMB suggestions or 
recommendations have been 
documented in the public record.

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals, 
Hazardous materials, Recordkeeping 
and reporting requirements, Significant 
new uses.

Dated: September 20,1994.
Lynn R. Goldman,
Assistant Administrator for Prevention, 
Pesticides and Toxic Substances.
[FR Doc. 94-23981 Filed 9 -2 7 -9 4 ; 8:45 am] 
BILUNG CODE 6560-50-F
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 888
[Docket No. N -94 -3754; F R -3699-N -03]

Section 8 Housing Assistance 
Payments Program; Fair Market Rent 
Schedules for Use in the Rental 
Certificate Program, Loan Management 
and Property Disposition Programs, 
Moderate Rehabilitation Program and 
Rental Voucher Program

AGENCY: Office of the Secretary, HUD. 
ACTION: N otice of final fair m arket rents.

SUMMARY: S ection  8(c)(1) of the U nited  
States H ousing A ct of 193 7  requires the  
Secretary to publish Fair M arket Rents 
(FM Rs) annually to be effective on  
O ctober 1 of each  year. FM Rs are used  
for the Section  8 Rental Certificate  
program  (part 8 8 2 , subparts A  and B), 
including sp ace  rentals by ow ners of  
m anufactured hom es under the Section  
8 Rental Certificate program (part 8 8 2 , 
subpart F) and project-based Certificate  
assistance (part 8 8 2 , subpart G); the  
Section 8 M oderate Rehabilitation  
program  (part 8 8 2 , subparts D and E); 
Section 8 housing assisted under part 
886, subparts A  and C (Section 8 Loan  
M anagem ent and Property D isposition  
program s); and to determ ine paym ent 
standard sch edu les in the Rental 
V oucher program  (part 887).

HUD published the proposed Fiscal 
Y ear (FY ) 1 9 9 5  FM Rs in the Fed eral 
R egister on June 2 3 ,1 9 9 4  (59  FR  3 2 4 9 2 ), 
and in another publication on July 13,
1 9 9 4  (59  FR  3 5 7 3 9 ), announced that the  
public com m en t period w as extended to  
O ctober 1 4 ,1 9 9 4 .  T he public com m ent 
period w as exten ded  to give Public  
H ousing A gen cies (PHAs) the  
opportunity to use the new  rental 
housing survey guide that HUD had  
recently  developed for sm aller, 
nonm etropolitan  areas.

Tw o separate sets of proposed FM Rs 
w ere published on June 23 — one based  
on the 45th  p ercentile rent standard and  
the other based on the 40th  percentile  
rent standard. T he authorization bill 
now' m oving through Congress 
establishes FM R s at the 45th  percentile  
rent standard. T his notice, therefore, 
m akes effective the final F Y  1 9 9 5  FM Rs 
at the 45th  percentile level.

A s an noun ced  in the Fed eral Register 
on July 1 3 , there w ill be tw o final F Y
199 5  FM R publications. T od ay’s notice  
m akes effective final FM Rs for all areas  
on O ctober 1 ,1 9 9 4 .  The FM Rs in this 
notice are based on the proposed FM Rs 
included in the June 23 notice for all

areas excep t eight w ith RDD and AHS  
surveys th at w ill have proposed  
reductions in th eir FM Rs postponed  
pending the ou tcom e of the review  of  
com m ents subm itted (see AHS and RDD 
surveys). A second  publication later this 
year w ill an noun ce revised final FM Rs 
for the areas for w h ich  HUD makes a  
determ ination that the rental housing  
surveys subm itted as public com m ents  
provided a sufficient basis for such  
revision.
EFFECTIVE DATE: T h e FM Rs published in
this n otice  are effective on O ctober 1, 
1 9 94 .
FOR FURTHER INFORMATION CONTACT:
Shirley C. S tone, Rental A ssistance  
D ivision, Office of Elderly and A ssisted  
Housing, telephone (202) 7 0 8 -0 4 7 7 .  
(TDD: (202) 7 0 8 -0 8 5 0 ) .  F o r technical 
inform ation on the developm ent of 
schedules for specific areas or the  
m ethod used for the rent calculations, 
co n tact M ichael R, A llard, Econom ic  
and M arket A nalysis D ivision, Office of 
E con om ic A ffairs, telephone (202) 7 0 8 -  
0 5 7 7  (TDD: (2 0 2 ) 7 0 8 -0 7 7 0 ) . (These are  
not toll-free num bers.)
SUPPLEMENTARY INFORMATION: Section 8  
of the U nited States Housing A ct of 
1 9 3 7  (the A ct) (42  U.S.C. 1437f) 
authorizes housing assistance to aid  
low er in com e fam ilies in renting decent, 
safe, and sanitary housing. A ssistance  
paym ents are lim ited by FM Rs 
established by HUD for different areas.
In general, the FM R  for an area is the 
am ount that w ould be needed to pay the  
gross rent (shelter rent plus utilities) of 
privately ow ned, decent, safe, and  
sanitary rental housing of a m odest 
(non-luxury) nature w ith suitable  
am enities.

M ethod U sed to  D evelop FM Rs

FM R  S ta n d a rd : The FM Rs are gross 
rent estim ates; they include shelter rent 
and the co st of utilities, except 
telephone. HUD sets FM Rs to assure  
that a sufficient supply of rental housing  
is available to  program  participants. To  
accom p lish  this objective, FM Rs m ust 
be both high enough to perm it a 
selection  of units and neighborhoods 
and low  enough to serve as m any  
fam ilies as possible. The level at w hich  
FM Rs are set is expressed  as a percentile  
point w ithin  the ren t distribution of  
standard quality rental housing units. 
T he curren t definition used is the 45th  
percentile rent, the dollar am ount below  
w h ich  45  p ercent of the standard quality  
rental housing units rent. The 45th  
percentile ren t is draw n from the  
distribution of rents of units w hich are  
occup ied  by recen t m overs (renter 
households w ho m oved into their unit 
w ithin the past 15 m onths). Public

housing units and new ly built units less 
than tw o years old are excluded.

Data S o u rces : HUD used the m ost 
accu rate  and curren t data available to  
develop the FM R estim ates. Three  
sou rces of survey data w ere used for the 
base-year estim ates. They are: (1) The  
1 9 9 0  Census; (2) RDD telephone surveys 
con du cted  of individual FM R areas 
since the 1 9 9 0  Census; and (3) the post- 
1 9 9 0  Census A m erican  Housing Surveys  
(AHSs) available at the tim e the FM R  
estim ates w ere prepared. The base-year 
FM Rs w ere then updated using 
Consum er P rice  Index (CPI) data for 
rents and utilities or the HUD regional 
rent change factors developed from RDD 
surveys. A nnual average CPI data are  
available individually for 103  
m etropolitan  FM R areas. RDD Regional 
rent change factors are developed  
annually for the m etropolitan and  
nonm etropolitan  parts of each of the 10  
HUD regions (a total of 20 separate  
factors). T he RDD factors are used to  
update the base year estim ates for all 
FM R areas that do not have their own  
local CPI survey.

T he decennial Census provides 
statistically reliable rent data for use in 
establishing base-year FM Rs. AHSs are 
con d u cted  by the Bureau of the Census  
for HUD and have accu racy  com parable  
to the d ecennial Census. These surveys  
enable HUD to develop betw een-census  
revisions for the largest m etropolitan  
areas on a revolving schedule. The RDD 
telephone survey technique is based on  
a sam pling procedure that uses 
com puters to select random  sam ples of  
rental housing, dial and keep track of 
the telephone num bers and tabulate the 
responses.

M a n u fa ctu red  H o m e S p a ce  FM Rs:
The final m anufactured hom e space  
FM Rs are established at 30  percent of 
the applicable Section 8 Rental 
Certificate program  tw o-bedroom  FMR. 
HUD accep ts public com m ents  
requesting m odifications of 
m anufactured hom e space FM Rs. To be 
accep ted  fer approval, such com m ents  
m ust con tain  statistically valid survey  
data th at show  the 45th  percentile space  
rent (excluding the cost of utilities) for 
the FM R area. T his program uses the  
sam e FM R area definitions as the 
Section  8  Rental Certificate program . All 
m anufactured hom e space FM R  
revisions approved will be published as  
final FM Rs in Schedule D. In addition  
HUD has retained all of the 
m odifications approved since 19 9 0  
because they are based on recent survey  
data that HUD had determ ined to be 
valid.
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New Metropolitan Area
This publication makes final the 

FMRs for the newly designated 
Hattiesburg, Mississippi Metropolitan 
Statistical Area (MSA), which was 
defined by OM& on July 1,1994 (GMB 
Bulletin 94-07) to include Forrest and 
Lamar Counties. HUD has determined 
that the new metropolitan area 
definition is appropriate for use as an 
FMR area definition.
AHS and RDD Surveys

The eight areas identified in the 
proposed FMR notice with reduced 
FMRs resulting from RDD and AHS 
surveys will continue to use the FY 
1994 FMRs, which are republished in 
this ndtice. Final FY 1995 FMRs for 
these areas, including any revisions 
resulting from public comments, will be 
included in the second publication later 
this year. The eight areas are:
RDD ARE AS 

Gage County, NE 
Holmes County, FL 
Jamestown, NY, MSA 
Las Cruces, NM, MSA 
Reading, PA, MSA 
Washington County, FL 

AHS AREAS
Memphis, TN-AR-MS, MSA 
Oklahoma City, OK, MSA

HUD Rental Housing Survey Guides
HUD continues to recommend use of 

professionally-conducted Random Digit 
Dialing (RDD) telephone surveys to test 
the accuracy of FMRs for areas where 
there is a sufficient number of Section 
8 units to justify the survey cost of 
$10,000-$12,000. Areas with 500 or 
more units usually meet this criterion, 
and areas with fewer units may meet it 
if the actual two-bedroom FMR rent 
standard is significantly different than 
that proposed by HUD. In addition,
HUD has developed a simplified version 
of the RDD survey methodology for 
smaller, non-metropolitan PHAs. This 
methodology is designed to be simple 
enough to be done by the PHA itself, 
rather than by professional survey 
organizations, at a cost of around 
$5,000. The smallest PHAs may, in 
certain circumstances, do surveys of 
clusters of Counties. All clustered 
surveys must be approved in advance by 
HUD. PHAs are cautioned that the 
resultant FMRs will not be identical 
within the cluster—e.g., each individual 
FMR area will have a "separate FMR 
based on its relationship to the 
combined rent of the cluster of FMR 
areas. HUD does not mandate the use of 
either the RDD telephone survey or the 
modified RDD telephone survey 
methodology. Other survey

methodologies are acceptable as long as 
they provide statistically reliable 
unbiased estimates of the 45th 
percentile gross rent. All survey results 
must be fully documented.

Because it takes two months to obtain 
survey estimates, interested 
organizations concerned about FMR 
accuracy may wish to begin their FMR 
surveys in the next few months to 
assure that the results will be available 
in time to be incorporated into the FY 
1996 FMRs. The starting point is to 
carefully review one of the two 
following publications, both obtainable 
from HUD USER at 1-800-245-2691. 
Larger PHAs should obtain “Random 
Digit Dialing Surveys; A Guide to Assist 
Larger Public Housing Agencies in 
Preparing Fair Market Rent Comments.” 
Smaller PHAs should obtain “Rental 
Housing Surveys; A Guide to Assist 
Smaller Public Housing Agencies in 
Preparing Fair Market Rent Comments.”
FMRs for Flood Damaged Areas in the 
Southeast and Midwest

Under the authority granted in 24 CFR 
part 899, the Secretary finds good cause 
to waive the regulatory requirements 
that govern requests for geographic area 
FMR exceptions for the fiood-impacted 
areas in the midwest and southeast that 
have been declared Federal disaster 
areas. The FMR areas eligible for 
exceptions are those declared Federal 
disaster areas. Recognizing that the 
substantial losses resulting from the 
floods will have a direct effect on local 
rent levels, HUD is prepared to grant 
FMR exceptions up to 10 percent above 
the final FY 1995 FMRs for single­
county FMR areas and for individual 
county parts of multi-county FMR areas. 
The flood-related FMR exceptions will 
be approved by the HUD field office 
with jurisdiction for: (1) Counties that 
qualify as disaster areas under the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act; if (2) the 
PHA certifies that damage to the rental 
housing stock is so substantial that it 
has increased the prevailing rent levels. 
Such exceptions must be requested in 
writing by the responsible PHAs. Once 
approved by HUD, they will remain in 
effect until superseded by final FY 1996 
FMRs.
Other Matters

A Finding of No Significant Impact 
with respect to the environment as 
required by the National Environmental 
Policy Act (42 U.S.C. 4321-4374) is 
unnecessary, since the Section 8 Rental 
Certificate program is categorically 
excluded from the Department’s 
National Environmental Policy Act 
procedures under 24 CFR 50.20(d).

The undersigned, in accordance with 
the Regulatory Flexibility Act (5 U.S.C. 
605(b)), hereby certifies that this notice 
does not have a significant economic 
impact on a substantial number of small 
entities, because FMRs do not change 
the rent from that which would be 
charged if the unit were not in the 
Section 8 program.

The General Counsel, as the 
Designated Official under Executive 
Order No. 12606, The Family, has 
determined that this notice will not 
have a significant impact on family 
formation, maintenance, or well-being. 
The notice amends Fair Market Rent 
schedules for various Section 8 assisted 
housing programs, and does not affect 
the amount of rent a family receiving 
rental assistance pays, which is based 
on a percentage of the family’s income.

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order No. 12611, Federalism, 
has determined that this notice will not 
involve the preemption of State law by 
Federal statute or regulation and does 
not have Federalism implications. The 
Fair Market Rent schedules do not have 
any substantial direct impact on States, 
on the relationship between the Federal 
government and the States, or on the 
distribution of power and responsibility 
among the various levels of government

The Catalog of Federal Domestic 
Assistance program number is 14.156, 
Lower-Income Housing Assistance 
Program (section 8).

Accordingly, the Fair Market Rent 
Schedules, which will not be codified in 
24 CFR Part 888, are amended as 
follows:

Dated: September 20,1994.
Henry G. Cisneros,
Secretary.
Section 8 Housing Assistance Payments 
Program; Fair Market Rent Schedules 
for Use in the Rental Certificate 
Program, Loan Management and 
Property Disposition Programs, 
Moderate Rehabilitation Program and 
Rental Voucher Program
Schedules B and D—General 
Explanatory Notes
1. Geographic Coverage

a. The FMRs shown in Schedule B 
incorporate the Office of Management 
and Budget’s (OMB) most current 
definitions of metropolitan areas (with 
the exceptions discussed in paragraph 
b). HUD uses the OMB Metropolitan 
Statistical Area (MSA) and Primary 
Metropolitan,Statistical Area (PMSA) 
definitions for FMR areas because they ' 
closely correspond to housing market 
area definitions. FMRs are housing
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m arket-w ide rent estim ates that are 
intended to provide housing  
opportunities throughout the geographic  
area in w hich rental housing units are  
in direct com petition.

b. The exceptions are cou nties w h ich  
have been deleted from seven large 
m etropolitan areas w hose revised OMB 
definitions w ere determ ined by HUD to 
be larger than the housing m arket areas. 
The FM Rs for the following cou nties  
(shown by the m etropolitan area) are  
calculated  separately and are show n in  
Schedule B w ithin their respective  
States under the “M etropolitan FM R  
A reas” listing:

Metropolitan Area and Counties Deleted
A tlanta, GA— Carroll, Pickens, Spalding, 

and W alton Counties.
Chicago, IL— DeKalb, Grundy and  

Kendall Counties.
Cincinnati-H am ilton, O H -K Y -IN —  

Brown County, Ohio; G allatin, Grant 
and Pendleton Counties in K entucky; 
and Ohio County, Indiana.

Dallas, T X — H enderson County. 
Lafayette, LA— St. Landry and A cad ia  

Parishes.
New Orleans, LA— St. Jam es Parish. 
W ashington, DC— Berkeley and 

Jefferson Counties in W est Virginia; 
and Clarke, Culpeper, King George 
and W'arren counties in Virginia.
c. FM Rs also are established for 

nonm etropolitan counties and for 
county equivalents in the U nited States, 
for nonm etropolitan parts of cou nties in  
the New England states and for FM R  
areas in Puerto Rico, the Virgin islands  
and the P acific Islands.

d. FM Rs for the areas in Virginia 
show n in the table below  w ere  
established by com bining the Census 
data for the nonm etropolitan cou nties  
w ith the data for the independent cities  
that are located w ithin the cou nty  
borders. B ecause of space lim itations, 
the FM R listing in Schedule B in clu des  
only the nam e of the nonm etropolitan  
county. The full definitions of these  
areas including the independent cities  
are as follows:

V irg in ia  No n m e tr o p o lita n  C o u n t y  
FMR A rea  an d  V ir g in ia  In d e p e n d ­
ent  C it ies  In c lu d ed  W ith  C o u n t y

County Cities

Allegheny ................. Clifton Forge and 
Covington. 

Staunton andAugusta.... ........... .

Carroll.......................
Waynesboro.

Galax
Frederick ..................
Greensville ...............
Halifax ......................
Henry........................

Winchester.
Emporia.
South Boston. 
Martinsville.
Radford.
Buena Vista and Lex­

ington.
Harrisonburg.
Franklin.
Norton.

Montgomery .............
Rockbridge ............. .

Rockingham .......... .
Southhampton.... .....
Wise .........................

e. FM Rs for Section 8 m anufactured  
home spaces are established at 30  
percent of the tw o-bedroom  Section 8  
Rental Certificate program FM R s, w ith  
the exception of the areas listed in 
Schedule D w hose FM Rs have been  
modified on the basis of public  
com m ents. The FM R area definitions

used for m anufactured hom e spaces are  
the sam e as for the Section 8 Certificate  
program.

2. A rrangem ent of FM R A reas and  
Identification of Constituent Parts

a. The FM R areas in Schedule B are  
listed alphabetically by m etropolitan  
FM R area and by nonm etropolitan  
county w ithin each State. The exception  
FM Rs for m anufactured hom e spaces in 
Schedule D are listed alphabetically by 
State.

b. The constituent counties (and New  
England tow ns and cities) included in  
each m etropolitan FM R area are listed  
im m ediately following the listings of the  
FM R dollar am ounts. A ll constituent 
parts of a m etropolitan FM R area that 
are in m ore than one State can  be 
identified by consulting the listings for 
each applicable State.

c. Tw o nonm etropolitan cou nties are  
listed alphabetically on each  line of the  
nonm etropolitan county listings.

d. The New England tow ns and cities  
included in a nonm etropolitan part of a 
county are listed im m ediately follow ing  
the county nam e.

e. The FM Rs are listed by dollar 
am ount on the first line beginning w ith  
the FM R area nam e.
BILLING CODE 42tG-32-P
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SCHEDULE D - 45th PERCENTILE FAIR MARKET RENTS FOR MANUFACTUREDHOME SPACES

SPACESTATE/FMR AREA RENT

DELAWARE
Dover> DE MSA $162
Sussex County 1 1 6

MARYLAND
Hagerstown, MD MSA 211St. Marys County 251

MINNESOTA
Minneapolis, MN MSA 245

NEW YORK
Dutchess, NY PMSA 318
Jamestown, NY MSA 168
Newburgh, NY MSA 302
Tompkins County, NY 200

VERMONT
Washington County 201

WEST VIRGINIA
Berkeley County 1 3 5
Jefferson County 135Morgan County 1 3 5

[FR Doc. 94-23987 Filed 9-27-94; 8:45 am] 
BILUNG CODE 4210-32-C
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Part V

Federal Trade 
Commission
16 CFR Part 305
Rule Concerning Disclosure Regarding 
Energy Consumption and Water Use of 
Certain Home Appliances and Other 
Products Required Under the Energy 
Policy and Conservation Act (“Appliance 
Labeling Rule“); Rule
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FEDERAL TRADE COMMISSION

16 CFR Part 305

Rule Concerning Disclosures 
Regarding Energy Consumption and 
Water Use of Certain Home Appliances 
and Other Products Required Under 
the energy Policy and Conservation 
Act (“Appliance Labeling Rule’’)

AGENCY: Federal Trade Commission. 
ACTION: Final rule.

SUMMARY: T he Federal Trade  
Com m ission (“ Com m ission”) adds pool 
heaters, instantaneous w ater heaters, 
and heat pum p w ater heaters to the list 
of products covered  by the  
C om m ission’s A ppliance Labeling Rule 
(“R ule”). This action is being taken  
because am endm ents to the Energy  
Policy  and Conservation A ct (“EPC A ”) 
added pool heaters to the list of covered  
products for w h ich  the Com m ission  
m ust con sid er labeling requirem ents, 
and because the D epartm ent of Energy  
(“DOE”) prom ulgated final test 
procedures for the tw o types of w ater 
heaters at issue that triggered an  
obligation under EPCA for the  
Com m ission to consider labeling 
requirem ents for them .
EFFECTIVE DATE: December 29,1994.
FOR FURTHER INFORMATION CONTACT: 
Jam es M ills, A ttorney, 2 0 2 - 3 2 6 - 3 0 3 5 ,  
Division of Enforcem ent, Federal Trade  
Com m ission, W ashington, DC 2 0 5 8 0 .

SUPPLEMENTARY INFORMATION:

I. Introduction
A. Statutory Authority fo r  Labeling Pool 
Heaters, Instantaneous Water Heaters, 
and Heat Pump Water Heaters

The N ational A ppliance Energy  
Conservation A ct ( “NAECA 8 7 ”)1 
am ended EPCA 2 by, am ong other things, 
adding pool heaters (w hich include spa  
and hot tub heaters and heaters for 
sim ilar applications— for convenience, 
the Com m ission w ill refer to these  
products as “ pool h eaters”) to  the list of 
appliances for w hich DOE m ust 
establish m inim um  efficiency standards  
and testing procedures. EPCA requires 
the Com m ission to consider labeling 
requirem ents for any covered products  
for w h ich  DOE has prescribed a final 
test p roced ure.3

NAECA 8 7  also am ended EPCA by  
adding definitions, in section  3 2 1 ,4 for 
som e of the products enum erated as

1 Pub. L. 100-12,101 Stat. 103 (1987).
2 Pub. L. 94-183, 89 Stat. 871, 42 U.S.C. 6291 et 

seq. (Dec. 22,1975).
3 42 U.S.C. 6294(b)(1)(B).
4 42 U.S.C. 6291.

“ covered p rod u cts” in section  3 2 2 ,5 
including a definition for w ater heaters  
that subdivided the category into three  
subcategories— storage-type units, 
instantaneous units, and heat pum p  
units.6 In 1 9 8 9 , DOE am ended its 
definition for w ater heaters to be 
consistent w ith  the NAECA 87  
am endm ents,7 and, in 1 9 9 0 , refined its  
test procedure for w ater heaters so it 
w ould apply to som e (but not all) of the 
different kinds of instantaneous w ater 
heaters and heat pum p w ater heaters  
that are curren tly  being produced, as 
w ell as to storage-type units.8 
Previously, D OE’s definition (and test 
procedure) for w ater heaters applied  
only to conventional storage-type  
heaters. T he Com m ission’s current 
labeling Rule, like the previous version  
of the DOE rule, defines w ater heaters  
only as storage-type units.9 T hus, these  
other p roducts did not com e w ithin  the 
Rule’s definition of w ater heater.

EPCA provides that, after DOE 
prescribes a final test procedure 
applicable to a product category covered 
under EPCA,10 the Commission must 
initiate a proceeding to consider 
labeling requirements for that category. 
Because of DOE’s publication of a final 
test procedure for pool heaters, the 
Commission commenced a proceeding 
to consider labeling rules for pool 
heaters. Further, because DOE amended 
its definition for water heaters in section 
4 3 0 .2  of Subpart A (General Provisions) 
of its rules,11 to include instantaneous 
water heaters and heat pump water 
heaters, and amended Appendix E to 
Subpart B of Part 4 3 0 — the test 
procedure for these products—so the 
energy usage of most of these new 
products can be determined, the 
Commission also initiated a proceeding 
to consider requiring labeling for these 
water heaters.
B. Regulatory History

On February 9 ,1 9 9 3 ,  the Com m ission  
published a N otice of Proposed  
Rulem aking (“N PR”) in the Federal 
Register soliciting com m ent on a 
proposal to require EnergyGuide labels 
on pool heaters, instantaneous w ater

5 42 U.S.C. 6292.
6 42 U.S.C. 6291 (27).
7 54 FR 6062, 6075 (Feb. 7,1989).
8 55 FR 42162, 42169-77 (Oct. 17,1990).
9 16 CFR 305.3(d).
10 42 U.S.C. 6293(b) gives DOE the authority (1) 

to prescribe test procedures for new products, and 
(2) to amend existing test procedures if amended 
test procedures would more accurately or fully 
measure energy consumption.

11 The applicable DOE rules are codified at 10 
CFR Part 430 (1994). The language in §305 .3  of the 
Commission’s Rule (“Description of covered 
products to which this part applies) is based on the 
definitions in § 430.2 of Subpart A of DOE’s rules.

heaters, and heat pum p w ater h eaters.12 
As required by EPC A ,13 this rulem aking  
w as conducted  pursuant to section 553  
of the A dm inistrative Procedure A ct  
(“A P A ”).14 Section 553(b)(3) of the A PA  
provides the Com m ission w ith the  
option of publishing the substance of a 
proposed rule instead of specific  
proposed rule language. The  
Com m ission exercised  this option and  
sought com m ent on the substance of the  
proposed am endm ents to the Rule, 
excep t for specific definitions for each  
of the proposed new  product categories.

In accord an ce w ith EPC A ,15 the NPR  
afforded interested persons the  
opportunity to present their view s in 
w riting and orally at a public hearing. 
The Presiding O fficer did not receive  
any requests for an oral presentation, so 
no hearing w as held. During the  
com m ent period, w hich  extended from  
February 9 through A pril 2 6 ,1 9 9 3 ,  the 
Com m ission received  eight com m ents.16 
These com m ents are from tw o appliance  
m anufacturers, one appliance industry  
trade association, tw o public utilities, 
one utility trade association, one state  
energy office, and one public interest . 
group.17 Part II, below , discusses the 
issues on w h ich  com m ents w ere sought, 
the com m ents received , and the 
am endm ents the Com m ission is 
adopting today in  response to them . The  
am ended Rule sections appear in “T ext 
of A m endm ents.”

In the NPR, the Com m ission initially  
con clu ded  that the provisions of the  
Regulatory Flexibility A ct relating to an 
initial Regulatory Flexibility A ct 
analysis w ere not applicable to the 
proceeding and that a regulatory  
analysis w as not necessary because the 
am endm ents, if prom ulgated, w ould not 
have a significant econ om ic im pact on 
a substantial num ber of sm all entities. 
The NPR sought com m ent, how ever, on 
the effects of the proposed am endm ents  
on sm all businesses to assist the

12 58 FR 7852.
1342 U.S.C. 6306(a)(1).
14 5 U.S.C. 553.
15 42 U.S.C. 6306(a)(1).
16 The comments are found on the Public Record 

at the FTC in Washington, D.C. under Rulemaking 
Record Number R611004 (Appliance Labeling 
Rule). They are grouped under Category E (Pool and 
Water Heater Proceeding—Industry Comments) and 
Category EE (Pool and Water Heater Proceeding— 
Comments from Other Sources). Other material 
submitted to the Public Record in this proceeding 
can be found under Category A (Public Notices and 
Petitions).

17 The commenters were: Thermo-Dynamics 
Boiler Company (“Thermo’’), E - l ; Paloma 
Industries, Inc. (“Paloma”), E-2; The Gas Appliance 
Manufacturers Association (“GAMA”), E-3; 
Washington Gas, EE-1; The California Energy 
Commission (“CEC”), EE-2; The American Council 
for an Energy Efficient Economy ("ACEEE”), EE-3; 
The American Gas Association (“AGA”), EE-4; 
Arkansas Louisiana Gas Company (“ALG”), EE-5.
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Commission in determining whether a 
final Regulatory Flexibility Act analysis 
was necessary.18 The Commission also 
initially concluded that, although the 
proposed amendments would expand 
the Rule’s existing recordkeeping and 
reporting requirements to include 
manufacturers of products not covered 
before, the effect would be de minimis 
because so few companies would be 
affected and the resulting increase in 
burden hours would be so small. The 
Commission decided, therefore, not to 
ask the Office of Management and 
Budget to adjust the clearance for the 
Rule under the Paperwork Reduction 
Act. To substantiate the accuracy of its 
reporting burden estimate, however, the 
Commission requested comment on the 
extent of the reporting burden 
associated with these amendments.19 
Parts III and IV, below, discuss the 
comments on these issues and the 
Commission’s final determinations with 
respect to the requirements of the 
Regulatory Flexibility Act and the 
Paperwork Reduction Act, respectively.
II. Discussion of Comments and 
Disposition of Issues

As discussed in more detail in Parts 
II.A and B, below, the NPR proposed 
definitions for each of the three product 
categories that are based on EPCA and/ 
or Part 430 of the Code of Federal 
Regulations (“CFR”), which is the 
section of CFR in which DOE’s test 
procedures are codified. In addition, the 
NPR solicited comment with respect to 
each category regarding: the feasibility 
of labeling the product; the 
appropriateness of the proposed 
definition; what energy usage descriptor 
to require on the labels; what sub­
categories, if any, to establish for 
purposes of ranges of comparability; 
and, what format to require for the 
labels.20
A. Pool Heaters
1. Feasibility of Labeling

The Commission is required to 
prescribe a labeling rule for the 
categories of products listed in EPCA,21 
which now include pool heaters, unless 
it determines that labeling the product 
is “not technologically or economically 
feasible.”22 The NPR asked for comment

18 See 58 FR 7855.
*»W.
20 As is discussed in the sections below on each 

category, the NPR also solicited comment on some 
issues that were specific to one category only.

2142 U.S.C. 6294(a)(1) and (b)(5); 42 U.S.C. 
6292(a).

22 42 U.S.C. 6294(a)(1). During the original 
rulemaking, the Commission determined that 
clothes dryers, television sets, kitchen ranges and 
ovens, humidifiers and dehumidifiers, and home

on this issue, emphasizing that the 
question was whether labeling  pool 
heaters would be economically or 
technologically infeasible (as distinct 
from testing, which manufacturers and 
importers must do in order to comply 
with DOE’s minimum efficiency 
standards program).23

Three comments addressed this issue. 
CEC stated that labeling these products 
is both economically arid 
technologically feasible and that the 
value to consumers of the label 
information greatly outweighs the 
labeling cost to industry. CEC pointed 
out that manufacturers currently 
provide energy efficiency information 
on pool heaters to DOE and CEC, but not 
to the purchaser.24 ACEEE and ALG also 
supported labeling requirements for 
pool heaters without elaboration.25 The 
record does not indicate that labeling of 
pool heaters would be technologically 
or economically infeasible. Accordingly, 
the Commission has determined to 
amend the Rule to include labeling 
requirements for the pool heater 
category.
2. Definition for “Pool Heater”

The NPR explained that the EPCA/ 
DOE definition of pool heaters is not 
limited to products of any particular 
fuel type.26 The DOE test, however, 
covers only gas- and oil-fired 
products.27 Although the majority of 
pool heaters are currently gas-fired 
(with some oil-fired), electric resistance 
and heat pump pool heaters are also 
being manufactured. Because the DOE 
test covers only gas- and oil-fired pool 
heaters, the NPR proposed amending 
the Rule to cover only these two types 
of products. The Rule’s coverage is 
necessarily limited by the definitions 
and test procedures in Subpart B of 
DOE’s rules (j.e., in the absence of a 
DOE test procedure for determining 
energy usage, compliance with the Rule

heating equipment other than furnaces should be 
exempted from the requirements of the Rule on this 
basis and, in some cases, because labeling them 
would not assist consumers in making purchasing 
decisions. 44 FR 66466, 66467-69 (Nov. 19,1979). 
This second criterion for exemption provided by 
EPCA relates only to a few products. Pool heaters 
are not among them. 42 U.S.C. 6294(a)(2)

23 See  10 CFR 430.62.
24 CEC, EE-2, 2.
25 ACEEE, E E -3 ,1; ALG, E E -5 ,1.
26 See 58 FR 7853. Section 321(a)(25) of EPCA (42 

U.S.C. 6291(a)(25)) defines “pool heater” as follows: 
“The term ‘pool heater' means an appliance 
designed for heating nonpotable water contained at 
atmospheric pressure, including heating water in 
swimming pools, spas, hot tubs and similar 
applications.”

27 Although DOE uses the EPCA definition of pool 
heater in its regulations at 10 CFR 430.2, and in its 
test procedure for pool heaters (Appendix P to Part 
430 of 10 CFR), the procedure pertains only to gas- 
and oil-fired heaters.

is impossible). The NPR proposed, 
therefore, adopting the EPCA/DOE 
definition of “pool heater” along with a 
proviso stating that the Rule’s scope is 
limited to those products within the 
definition for which there is a DOE- 
prescribed test for measuring energy 
usage.
i Two comments addressed the 

proposed definition. ACEEE stated that 
the Commission’s adoption of the 
definition in section 430.2 of DOE’s rule 
with the proposed proviso would be 
acceptable.28 CEC agreed that the Rule 
should be amended to include the 
language in section 430.2, but opposed 
the addition of the proviso, stating that 
DOE has developed, but not yet 
published, an all-inclusive test method, 
and that the American Society of 
Heating, Refrigerating and Air- 
Conditioning Engineers (“ASHRAE”) 
has appointed a committee to develop a 
test for gas, oil, electric, and heat pump 
pool heaters.29

The Commission has determined to 
amend the Rule to include the 
definition of pool heaters as that terra is 
defined in EPCA and by DOE (in section 
430.2 of Subpart A). The definition is 
followed by a proviso stating that the 
Rule’s application is limited to those 
products for which there is a DOE- 
prescribed test. See section 305.3(o) in 
“Text of Amendments,” below. The 
Commission recognizes, as CEC pointed 
out, that there may eventually be a test 
procedure for all types of these 
products. However, the Commission’s 
authority here to require labels is 
limited to products for which DOE has 
published final test procedures. If DOE 
amends the test procedure to include 
electric resistance and/or heat pump 
pool heaters, the Commission will then 
initiate a rulemaking proceeding to 
consider whether the Rule should be 
amended to cover those products.
3. Energy Usage Descriptor

EPCA requires that labels on covered 
products disclose estimated annual 
operating cost, as determined by DOE 
test procedures, unless DOE determines 
that disclosure of estimated annual 
operating costs is not technologically 
feasible, or the Commission determines 
that such disclosure is not likely to 
assist consumers in making purchasing 
decisions or is not economically 
feasible. In this event, the Commission 
shall require disclosure of a different 
useful measure of energy consumption, 
again determined in accordance with

28 ACEEE, E E -3 ,1. 
29CEC, EE-2, 2 ,4 .
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DOE test procedures.30 Labels also must 
disclose the range of estimated annual 
operating costs, or the alternate measure 
of energy consumption required for 
those covered products.31

A disclosure of estimated annual 
operating cost is not appropriate, 
however, for all product categories. For 
example, three product categories (room 
air conditioners, furnaces, central air 
conditioners) have usage cycles that 
depend on disparate climate conditions 
across the United States. In past 
rulemaking proceedings, the 
Commission has determined for these 
products that “average” energy cost 
would not be likely to assist consumers 
in making purchasing decisions. 
Therefore, the required disclosure on 
labels for these products is an energy 
efficiency rating (“EER”).32 The 
corresponding cost information also 
must be disclosed on the label for room 
air conditioners, and on fact sheets or in 
an industry directory for furnaces and 
central air conditioners.

The energy efficiency measurement in 
EPCA that applies to pool heaters is 
“thermal efficiency.” 33 This 
measurement is also the energy usage 
descriptor that is derived from the DOE 
test procedure.34 The current DOE test 
has no methodology for deriving 
estimated annual operating cost or any

30 42 U.S.C. 6294(c). For most product categories, 
the Rule originally required that estimated annual 
operating costs in dollars, and related information, 
be disclosed on labels and in retail sales catalogues. 
The Commission recently amended the Rule, 
however, to require an energy consumption figure 
(KWH per year for electrically-fueled products, 
therms per year for gas-fueled products, and gallons 
per year for oil- and propane-fired products) for the 
products that originally had to bear labels 
disclosing estimated annual operating cost. See  59 
FR 34014 (July 1,1994).

3' 42 U.S.C. 6294(c)(1)(B).
32 See  44 FR 66466,66470 (Nov. 19,1979; 

furnaces and room air conditioners); 52 FR 46888, 
46889 (Dec. 10,1987; central air conditioners). 
When promulgating the test procedures, DOE, as 
required by EPCA, developed two measures of 
energy consumption for each appliance category: (1) 
Estimated dollar cost of operation, and (2) the 
energy factor, a measure of the useful output of an 
appliance’s sendees divided by the energy input.
For climate control equipment, under the 
Commission’s Rule, the energy factor must be an 
energy efficiency rating. The acronyms used in the 
DOE tests and by the industry (“EER" for room air 
conditioners, “SEER” for central air conditioners 
and the cooling function of heat pumps, “AFUE” 
for furnaces, and “HSPF” for the heating function 
of heat pumps) must be used in advertising and on 
fact sheets and labels.

3342 U.S.C. 6291(a)(26). “The term ‘thermal 
efficiency of pool heaters’ means a measure of the 
heat in the water delivered at the heater outlet 
divided by the heat input of the pool heater as 
measured under test conditions specified in section 
2.8.1 ofthe American National Standard for Gas 
Fired Pool Heaters, Z21.56-1986, or as may be 
prescribed by the Secretary [of DOE].” The thermal 
efficiency rating is expressed as a percent.

34 See Appendix P to Part 430 of 10 CFR.

energy usage measurement other than 
thermal efficiency, To obtain 
information about what possible current 
or future disclosures may be appropriate 
for labels on pool heaters, the NPR 
solicited comment on whether the 
measure of energy consumption to be 
disclosed on pool heater labels should 
be thermal efficiency, without 
additional cost information, or whether 
it should be some other disclosure. 
Because DOE might amend its test 
procedure to include a way to measure 
annual energy consumption (and, 
therefore, cost), the NPR also asked 
whether it would be technically or 
economically feasible to disclose 
estimated annual operating cost, and 
whether operating cost information 
would be likely to assist consumers in 
making purchasing decisions.35

There was little agreement on these 
issues among the four comments that 
addressed them. Washington Gas stated 
that estimated annual operating cost is 
difficult to measure because the usage of 
pool heaters varies from region to region 
and depends on consumers’ preferences. 
It recommended requiring a disclosure 
of hourly energy consumption along 
with thermal efficiency for comparison 
with other heaters.36 CEC recommended 
requiring a disclosure of both thermal 
efficiency and estimated annual 
operating cost. AGA and ALG favored 
the disclosure of estimated annual 
operating cost.37 Both expressed 
concern that thermal efficiency alone 
could mislead consumers because the 
different costs of operation between 
fuels would not appear on the label.38

As noted above, the DOE test for pool 
heaters does not currently contain a 
final procedure for measuring estimated 
annual operating cost for these 
products, so the Commission cannot 
now require disclosure of operating 
cost. In the absence of such a procedure, 
the Commission determines that the 
most useful information available for 
consumers is thermal efficiency. 
Accordingly, the Commission amends 
the Rule to require that thermal 
efficiency be disclosed as the energy 
usage descriptor for these products. See 
sections 305.2(1) and 305.11(a)(5)(ii)(C)~ 
(E) and (G) of “Text of Amendments,” 
below. If, and when, DOE amends its

35 On August 23,1993, DOE proposed amending 
Appendix P to Part 430 of 10 CFR (the pool heater 
test procedure) to include procedures to measure 
annual energy consumption. An annual energy 
consumption figure would enable manufacturers to 
calculate estimated annual operating cost. See 58 
FR 44538 at 44571. See also 59 FR 10464,10519 
(March 4,1994).

36 Washington Gas, E E -1 ,1.
37 CEC, EE-2,'3.
38 AGA, EE-4, 2-4; ALG, E E -5 ,1.

test procedure to contain provisions for 
the determination of estimated annual 
operating cost, the Commission might 
consider amending the Rule to require 
the disclosure of estimated annual 
operating cost. -
4. Sub-Categories for Ranges of 
Comparability

Under the Rule, each required label 
on a covered appliance must show, in 
addition to the energy usage of the 
appliance itself, a range, or scale, 
indicating the range of energy costs or 
efficiencies for all models of a size or 
capacity comparable to the labeled 
model. To accomplish this, the Rule 
contains appendices that fist sub­
categories for each product category 
divided by fuel type and capacity 
groupings.39

NAECA 87 established a minimum 
efficiency standard for pool heaters, but 
it did not create any size or capacity 
sub-category beyond “pool heaters.” 40 
The DOE standard also does not create 
sub-categories.41 The NPR solicited 
information on whether, for purposes of 
ranges of comparability under the 
Commission’s Rule, there should be one 
category encompassing both fuel types, 
or two categories, one for each of the 
two fuel types—oil-fired and gas-fired 
models—for which there is currently an 
applicable DOE test procedure.

One comment addressed this 
question. CEC suggested that gas- and 
oil-fired pool heaters are sufficiently 
similar to be included in one group.42 
The Commission agrees that gas- and 
oil-fired pool heaters are similar from a 
minimum efficiency standards 
perspective (the standard is the same for 
both—a thermal efficiency of no less 
than 78%), However, since 1980, the 
Commission has grouped products by 
different fuel types for purposes of the 
ranges of comparability. The 
Commission finds that this is the 
clearest and most informative way of 
presenting the ranges to consumers. 
Accordingly, the Commission amends 
the Rule to include separate ranges of 
comparability for gas-fired and oil-fired 
pool heaters. See revised Appendices J1 
and J2 in “Text of Amendments,” 
below.

39 For example, water heaters are divided into 
four sub-categories by fuel—natural gas, propane, 
electric, and oil. Each of these sub-categories is 
further divided into increments of capacity 
expressed in Erst hour ratings. Thus, a label on a 
gas-fired water heater with a first hour rating of 37 
gallons will disclose the range of energy usage of 
all gas-fired water heaters with first hour ratings of 
between 35 and 40 gallons.

40See 42 U.S:C. 6295(e)(2).
4> See 10 CFR 430.32(k).
42 CEC, EE-2, 2-3.
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5. Label Format
The Commission recognizes that pool 

heaters are sometimes not seen by 
consumers before purchase. They are 
often purchased as the result of a pool 
installation professional’s 
recommendation and are ordered from 
industry brochures or specification 
sheets. The NPR, therefore, solicited 
comment on whether amendments 
requiring labels for pool heaters should 
require a “conventional” product- 
specific label approach for these 
products or another labeling format. 
‘‘Conventional” product-specific labels 
contain all the required energy use 
information and are used for 
refrigerators, refrigerator-freezers and 
freezers, water heaters, dishwashers, 
clothes washers, and room air 
conditioners.43 The NPR also asked for 
comment on whether it would be more 
useful to require that pool heaters be 
labeled with a label like the one 
required for central air conditioners, For 
these products, the Commission 
requires a product-specific label, but 
with only some of the required energy 
usage information. Other required 
information must be disclosed on 
separate fact sheets or in an industry- 
produced directory.44

Two comments addressed the issue of 
label type and format CEC favored a 
conventional label ft» pool heaters.45 
ACEEE suggested a simplified label with 
a requirement for disclosure of 
comprehensive information on a fact 
sheet, in an industry directory, or in 
marketing materials.46 As discussed in 
Part II.A.3, above, the only measure of 
energy usage that can be derived 
through the current DOE test for these 
products is thermal efficiency.
Therefore, requiring manufacturers to 
disclose “other information” through 
other formats would be inappropriate. 
Moreover, without a method for 
determining estimated annual operating 
cost, the Commission cannot require the

43 See 16 CFR 305.11(a)(5). The required 
information includes: the name of the 
manufacturer, the model number and capacity of 
the product, the energy consumption of the 
product, die appropriate tenge of energy usage 6» 
similarly sized products, a statement that the 
information is based on U.S. government tests, and 
a statement disclosing cost of operation based on a 
national average utility rate.

4416 CFR 305.11(a)(5XiU) and (c). The label on 
the product discloses the energy efficiency of the 
labeled unit and the range of efficiencies for all 
similar products, and it directs consumers to ask for 
further information on fact sheets or in directories. 
The fact sheets and directories must disclose 
information on cost of operation. In recent 
amendments to the Rule tire Commission also 
adopted this disclosure approach for furnaces. See 
58 FR 34014,34016 (July i ,  1994).

45 CEC, EE-2, 3.
46 ACEEE, E E -3 ,1.

“Operating Cost Statement” that is 
standard on “conventional” labels. 
Consequently, the Commission is 
amending the Rule to require that labels 
for pool heaters disclose the thermal 
efficiency of the product in the format 
of the “conventional” label for room air 
conditioners, but without the 
“Operating Cost Statement.” See the 
Sample Label for pool heaters in “Text 
of Amendments,” below.
B. Instantaneous Water Heaters and  
Heat Pump Water Heaters

Instantaneous water heaters heat 
water as it is needed, rather than heating 
it in a tank and keeping it hot while 
storing it. An advantage to this approach 
to water heating is that there is no 
standby loss with the associated 
increased cost and loss of efficiency.47 
Instantaneous water heaters can heat 
water by means of oil, natural gas, or 
electric resistance, although there are 
few, if any, oil-fired instantaneous water 
heaters in production. The DOE test 
procedure presently contains test 
methodologies only for gas- and oil-fired 
models and not for electric.48

Heat pump water heaters are similar 
to small room air conditioners. They 
extract heat from the air around them 
but, instead of exhausting it to the 
outside, they use the heat to increase the 
temperature of the water in a 
conventional storage tank. They exhaust 
the resulting cool air into the 
surrounding area.
1. Feasibility of Labeling

The NPR asked whether labeling (as 
distinct from testing! instantaneous and 
heat pump water heaters would be 
economically or technologically 
infeasible.49 Five comments addressed 
this issue. Washington Gas 
recommended deferring consideration 
of labeling heat pump water heaters 
until more information is available on 
the effects that the climate conditioning 
of the space around the heat pump 
water heater have on the product’s 
energy consumption.50 The other four

47 Standby loss refers to the energy that is used 
to keep water hot in the storage tank of a storage 
type water heater while hot water is not being used.

48 See 10 CFR Part 430, Subpart B, Appendix E.
If DOE were to prescribe a test procedure for 
electric instantaneous water heaters, the 
Commission would initiate a rulemaking 
proceeding to consider labeling them.

49 See 58 FR 7856.
50 Washington Gas, E E -1 ,1. Because the DOE test 

is conducted in a controlled environment that 
requires a constant temperature for the space in 
which tire heat pump water heater operates, this 
consideration, while relevant to the issue of the 
product's energy usage In actual service, is not 
relevant to the values that will appear on the 
EnergyGuide labels, which are for comparing the

comments favored requiring 
EnergyGuide labels on both types of 
water heaters.51 GAMA repeated its 
consistent position that labeling of all 
water heaters, including instantaneous 
water heaters and heat pump water 
heaters, is not technologically 
infeasible, but is of little benefit to 
consumers because water heaters are not 
usually purchased off a showroom floor. 
GAMA acknowledged, however, that if 
the requirement to label storage water 
heaters is to continue, then 
instantaneous water heaters and heat 
pump water heaters also should be 
labeled.52 CEC, ACEEE, and ALG all 
favored a labeling requirement for both 
types of water heaters without 
qualification.53

The record does not indicate that 
labeling for these products is 
technologically or economically 
infeasible. Most comments instead 
favored treating these water heaters like 
the type already covered by the Rule. 
Accordingly, the Commission amends 
the Rule to require EnergyGuide labels 
for instantaneous water heaters and heat 
pump water heaters. See section 
305.3(d) of‘Text of Amendments,” 
below.
2. Revised Definition of “Water Heater,” 
Including Definitions for Instantaneous 
Water Heaters and Heat Pump Water 
Heaters

The NPR proposed amending the Rule 
to include the definitions for 
instantaneous water heater and heat 
pump water heater that appear in 
section 430.2 of DOE’S rule, but with a 
proviso, like the one proposed for pool 
heaters, stating that the Rule’s 
requirements are limited to those 
products for which there are DOE- 
prescribed test procedures.54 The 
definition in section 430.2 of DOE’s rule 
is supplemented in the test procedure 
portions of DOE’s rule (Appendix E to 
Subpart B of 10 CFR Part 430). In the 
NPR, the Commission reasoned that the 
proposed approach would allow the

energy usage of competing products, not disclosing 
actual energy usage in the home.

51 GAMA, E -3 ,2 ,3 ; CEC, E E -2 ,4 ,6 ; ACEEE, EE- 
3, 2; ALG, E E-5,1.

52 GAMA, E -3 ,2 ,3 . In its recent review of the 
Rule, the Commission considered and rejected 
GAMA’s suggestion to repeal labeling of water 
heaters. See 58 FR 34014,24 (July 1,1994).

33 CEC, E E-2,4 ,6 ; ACEEE, E E -3 ,2; ALG, EE-5,
1. CEC said, “Labeling of (instantaneous water 
heaters and heat pump water heaters] is both 
economically and technologically feasible. It has 
been done for storage water heaters for many years. 
It is only fair for it to be required for other types 
of water heaters.”

54 See 58 FR 7853-54. The proposed definition 
would replace the definition of “water heater” 
currently in the Commission’s Rule at 16 CFR 
305.3(d)(l—3).
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Commission to avoid repeating the 
definition limitations in DOE’s 
Appendix E to Subpart B, as well as 
limitations inherent in the way the test 
procedure itself is written (for example, 
by the fact that the DOE test procedure 
presently does not contain a procedure 
for measuring the energy usage of 
electric instantaneous water heaters.)55

Five com m ents addressed the  
proposed definition. A CEEE stated that 
the Com m ission’s adoption of the  
definition in section 4 3 0 .2  of DOE’s rule 
w ith the proposed proviso w ould be 
acceptable.56 GAMA also favored  
adopting the section  4 3 0 .2  definition  
and proviso.57 CEC stated that the Rule 
should be am ended to in clu de the  
language in section  4 3 0 .2 , but opposed  
the addition of the proviso, stating that 
DOE has developed, but not yet 
published, an all-inclusive test 
m ethod.58 Palom a requested the  
Com m ission to adopt the definition for 
gas instantaneous w ater heaters from  
A ppendix E  rather than  from section
4 3 0 .2 , because the A pp en dix E  
definition lim its the size o f the products  
to be covered.59 W ashington Gas stated  
that instantaneous w ater heaters are 
used w ith and w ithout a storage tank, 
and that the m inim um  flow  rate of an  
instantaneous w ater h eater should be 
defined if it is to  be used w ithout a 
storage tank.60

A s w ith  pool heaters, the Com m ission  
finds that the EPCA/D O E definition for 
these products appropriately describes  
the product to be covered  by the  
labeling requirem ents. T herefore, the 
Com m ission am ends the Rule to include  
the definition of w ater h eaters as they  
are defined in EPCA and by DOE (in 
§ 4 3 0 .2  of Subpart A ). The definition is 
followed by a proviso stating that the  
Rule’s application is lim ited to those  
products for w hich  there is a DQE-

55 58 FR 7854.
56 ACEEE, EE-3, 2.
37 GAMA, E -3 ,1.
38 CEC, EE-2, 2, 4. The referenced proposed test 

method was announced by DOE on August 23,
1993, at 58 FR 44538, 44547-48, 44571, along with 
proposed modifications to the test procedures for 
furnaces and vented home heating equipment. DOE 
sought comment on a new “annual efficiency” 
energy descriptor, which would be in addition to 
the current thermal efficiency descriptor and which 
would measure pilot light usage and electrical 
consumption. DOE also sought comment on 
procedures that would facilitate an estimation of 
annual operating cost for pool heaters (see also note 
35). These proposed modifications to the DOE test 
procedure for pool heaters were referenced in a 
subsequent DOE proposal to amend the minimum 
efficiency standard for pool heaters. 59 FR 10464, 
10519-21 (March 4,1994).

39 Paloma, E -2 ,1.
60 Washington Gas, E E -1 ,1. Because 

instantaneous water heaters are not tested under the 
DOE test procedure with a storage tank, the Rule 
will not address this issue.

prescribed test. See section  3 0 5 .3 (d ) in  
“T ext of A m endm ents,” below .

As w ith pool heaters, the Com m ission  
believes that a proviso of this type is 
m ore efficient than repeating, in  the  
Rule’s product definition, the further 
exceptions and lim itations in the  
A ppendix E definitions an d /o r the test 
procedure.61 P roducts not covered  by 
the DOE test because of the lim itations  
in the A ppendix E definitions cannot be 
tested. To com ply w ith  the  
Com m ission’s Rule, a m anufacturer 
m ust be able to m easure a p rod u ct’s 
energy usage in acco rd an ce  w ith the 
appropriate DOE test proced ure.62 
Identifying specific lim itations to the 
general definition in  the C om m ission’s 
Rule based on section  4 3 0 .2  of DOE’s 
rule is not necessary because  
m anufacturers are on n otice  that w ater 
heaters exclud ed  from DOE test 
coverage do not have to be labeled  
under the C om m ission’s Rule.

3. Energy Usage D escriptor

The NPR asked w hether the energy  
usage of instantaneous and heat pum p  
w ater heaters should be expressed  as an  
estim ated annual operating cost, as it 
w as at that tim e for conventional w ater 
heaters, or w hether their energy usage 
should be expressed as an energy factor. 
The NPR also asked w hether it w ould be 
techn ically  or econ om ically  feasible to 
disclose estim ated annual operating  
cost, or w hether operating cost would  
not be likely to assist con su m ers in  
making purchasing decision s.63

S ix com m ents addressed the issue of 
w hich  energy usage d escrip tor to  
require on labels for these tw o types of 
w ater heaters. Palom a, com m enting only  
on instantaneous w ater heaters, 
recom m ended th at the Rule require the  
disclosure of an energy factor for gas 
instantaneous w ater heaters.64

61 Again, because the definitions that create the 
further limitations in the test procedures are revised 
by DOE more often than the § 430.2 definitions, the 
Commission definitions may become obsolete and 
the Commission would have to amend the Rule 
frequently to comport with any DOE revisions.

62 See 42 U.S.C. 324(c)(1)(A).
63 58 FR 7856. Since the NPR was published, the 

Commission, in a recent proceeding involving 
comprehensive amendments to the Rule, amended 
the disclosure requirements for water heaters from 
a disclosure of estimated annual operating cost and 
a cost grid to a disclosure of estimated annual 
energy consumption with an “operating cost 
disclosure statement.” See 58 FR 34014, 34022-23 
(July 1,1994).

64Paloma, E-2, 3-4. Paloma explained that its 
gas-fired instantaneous water heaters could be 
operated with a continuously-burning pilot or with 
the consumer igniting the pilot each time hot water 
is required. Paloma requested that the Rule allow 
for disclosure on labels of the product’s energy 
factor when the pilot is left on and when the pilot 
bums continuously. According to DOE engineering 
staff, the DOE water heater test is set up to provide

Washington Gas suggested the 
disclosure of estimated annual operating 
cost for both types of water heaters, but 
with special considerations that are not 
contemplated by the DOE test 
procedure.65

The four other comments addressed 
both categories. GAMA and ACEEE 
stated that the same descriptor should 
be required for instantaneous water 
heaters and heat pump water heaters 
that is required for storage water 
heaters.66 AGA commented that, if pool 
heaters, instantaneous water heaters, 
and heat pump water heaters are to be 
labeled, the required disclosure should 
be the estimated annual operating 
cost.87 CEC recommended that the 
Commission require energy factor, 
annual energy consumption, and annual 
cost of operation disclosures. CEC stated 
that the energy factor is needed because 
this is the measure upon which utility 
incentive programs are based, and that 
annual energy consumption and annual 
cost of operation are needed “to fulfill 
FTC’s Congressional mandate.” 68

The Commission agrees with GAMA 
and ACEEE that the energy usage of 
instantaneous and heat pump water 
heaters should be expressed with the

only one measurement of energy usage—the energy 
usage of the product when it is set up to operate.
For the test to measure energy usage of a water 
heater in both of two possible modes of operation, 
DOE would have to consider an amendment 
proceeding. The Commission’s Rule can only 
require disclosure of DOE-test-derived information. 
Therefore, the Commission does not have the 
discretion to adopt Paloma’s suggestion.

63 Washington Gas, E E -1 ,1. Stating that 
instantaneous water heaters are used with and 
without a storage tank, Washington Gas 
recommended requiring disclosure of the estimated 
annual operating cost for these products for use 
with and without a storage tank. Because the DOE 
test for instantaneous water heaters is not 
conducted with storage tanks, however, the 
Commission cannot require this type of disclosure. 
See note 60, above. Washington Gas also suggested 
that the estimated annual operating cost of heat 
pump water heaters be adjusted according to the 
change in the energy consumed in conditioning the 
space around the product. Again, because the DOE 
test is conducted in a constant environment and 
does not allow for this type of measurement, the 
Commission does not have the discretion to adopt 
this suggestion. See note 50, above.

68GAMA, E-3, 2, 3-4. At the time the NPR was 
published, energy usage descriptor for water heaters 
was estimated annual operating cost. The NPR 
proposed the disclosure of either estimated annual 
operating cost or energy factor for instantaeous 
water heaters. GAMA, therefore, envisioned the 
choice as between energy factor and estimated 
annual operating cost. ACEEE, EE-3, 2, 3. ACEEE 
assumed that heat pump water beaters would be 
disclosing estimated annual operating cost in this 
case, but did not make this assumption for 
instantaneous water heaters. As of December 28, 
1994, however, the required disclosure of energy 
usage for water heaters will be the estimated annual 
energy consumption with an “operating cost 
disclosure statement.” See Note 63, above.

87 AGA, E E-4,2-4 .
88CEC, EE-2, 5, 7.
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same descriptor (estimated annual 
energy consumption) that is used to 
disclose the energy usage of the storage- 
type water beaters currently covered by 
the Rule. This permits consumers to 
compare the energy usage of the various 
types of water heaters that could fulfill 
their needs. Accordingly, today’s 
amendments will incorporate 
instantaneous water heaters and heat 
pump water heaters into the existing 
requirements to disclose estimated 
annual energy consumption. See section 
305.3(d) of “Text of Amendments,” 
below.
4. Sub-categories for Ranges of 
Comparability

The NPR solicited comment about 
whether to include instantaneous water 
heaters in the three existing water heater 
ranges (one range each for electric, gas 
[including propane] and oil water 
heaters), or to establish a separate range 
category. The current ranges of 
comparability far water heaters are 
categorized on the basis of first-hour 
rating.®9 Under the DOE test, there is a 
method for calculating the equivalent of 
a first-hour rating for instantaneous 
water heaters. Therefore, these products 
could be included in the existing ranges 
and could be considered with 
conventional water heaters for range 
purposes. Because they have no storage 
tanks, however, and are different from 
conventional water heaters, the NPR 
sought public comment on whether a 
separate category would be more helpful 
to consumers than including these 
products in the existing water heater 
ranges.

Tne DOE test also contains a 
provision by which a first-hour rating 
for heat pump water heaters can be 
calculated. Like instantaneous water 
heaters, therefore, heat pump water 
heaters could be included in the 
conventional water heater ranges. The 
NPR sought comment on whether it 
would be more helpful to consumers to 
include heat pump water heaters with 
conventional water heaters or to create 
a separate range category for them.

Four commenters addressed the issue 
of range subcategories for these 
products. Paloma contended that gas 
instantaneous water heaters are so 
different from storage-type water heaters 
that they should be in a separate range 
category.70 GAMA and ACEEE stated, 
without elaboration, that instantaneous 
water heaters should be in the same 
range category as conventional storage

69 The DOE test defines “First Hour Rating” «  the 
amount of hot water die water heater can supply 
in one hour of operatimi. See 10 CFR part 430, 
subpart B, Appendix E, 1.5.

70Paloma, E -2 ,4.

water heaters.71 ACEEE thought that 
heat pump water heaters should be in 
the same range category as storage-type 
water heaters, but GAMA and CEC 
disagreed, recommending that they be 
in a separate range category.72

The Commission is creating separate 
sub-categories for each of these two 
types of water heaters, rather than 
including them in the existing ranges of 
comparability for water heaters. As 
noted in the comments, the technology 
of instantaneous and heat pump water 
heaters is different from that of storage- 
type water heaters. In addition, it is not 
likely that homeowners would 
substitute these new types of products 
“one-to-one” for conventional, storage- 
type units.73 The Commission has 
determined that it would be help fill for 
consumers looking for alternatives to 
conventional storage-type water heaters 
to have products using different 
technologies grouped separately. 
Accordingly, the Commission has 
determined to amend the Rule to create 
three new range sub-categories—one 
each for gas instantaneous water heaters 
(natural gas and propane), oil 
instantaneous water heaters, and heat 
pump water heaters. See Appendices 
D4-D6 in "Text of Amendments,” 
below.
5. Label Size and Format for 
Instantaneous Water Heaters

The NPR noted that, because the 
physical size of gas-fired instantaneous 
water heaters (they are often no larger 
than one to three cubic feet) is usually 
significantly smaller than most storage- 
type water heaters, the currently 
required 5 and 5/ie inches by 7 and % 
inches label could be too large to fit on 
some of the smaller models.74 There is

, 71 GAMA, £ -3 ,2 ; ACEEE, E E -3 ,2.
72 ACEEE, E E-3,3; GAMA, E -3, 3-4; CEC, EE-2,

7.
73 For example, heat pump water heaters do not 

recover freheat water after being drained of heated 
water) as quickly as comparably-sized storage-type 
models, and instantaneous water heaters are more 
limited than comparable storage-type models as to 
how much hot water they can provide per unit of 
time le.g., gallons per minute). Moreover, an 
instantaneous water heater which would (be gas- 
fired) that would be large enough to serve a small 
house would be disproportionately expensive to 
purchase when compared to comparable storage- 
type models. Thus, it is not likely that homeowners 
would substitute these new types of products "one- 
to-one” for conventional, storage-type units. This 
approach to ranges of comparability for the newly 
covered water heaters is consistent with the 
separate range groupings the Commission currently 
uses for home beating equipment; i.e., forced-air 
furnaces and boilers are separate sub-categories 
within the furnace category. Sea 59 FR 34014, 
34042-49 (July 1.1904).

74 Gas-hied instantaneous water heaters are 
usually larger than electric models, and some larger 
models could he used for whole-house applications 
in small houses. Electric instantaneous water

also the possibility that the surface 
temperature of the products could affect 
label adhesion. The NPR requested 
comment on whether the EnergyGuide 
label currently required for water 
heaters is appropriate for instantaneous 
water heaters and, if not, what would be 
better.7S

Four comments responded to this 
request. Paloma contended that labeling 
on the front jacket of instantaneous 
water heaters is impossible because of 
the room taken up by other required 
labels and is, therefore, technologically 
infeasible. Paloma also contended that, 
because of the product’s surface 
temperature, a paper label would be 
inappropriate. Paloma concluded that, 
under the circumstances, an aluminum 
label with special adhesive would be 
necessary, which would be an economic 
burden. Paloma recommended, 
therefore, a tag-type label.76 GAMA and 
CEC stated that die conventional label 
that is currently required would be 
appropriate for most models. Both 
commented that the issue of surface 
temperature is irrelevant because 
EnergyGuides are required on products 
only until they are sold, which would 
be before the water heater was fired for 
the first time. GAMA recommended 
allowing a hang-tag type label, as did 
Washington Gas.77

The Commission agrees with the 
comments that both conventional label 
types (i.e., paper, rather than aluminum) 
and hang-tag type labels will be 
appropriate for instantaneous water 
heaters. Hang-tags may be preferable in 
some instances, such as when the 
instantaneous heater is too small to 
accommodate conventional labels. 
Section 305.11(a)(7) of the Rule 
currently allows for the use of hang-tags 
as long as they are affixed in such a way 
that they will be prominent to a 
consumer examining the product. 
Therefore, the Rule permits 
manufacturers of instantaneous and heat 
pump water heaters to exercise the 
hang-tag option.
6. Disclosure of Tank Size on Label for 
Heat Pump Water Heaters

Heat pump water heaters are 
marketed in two ways. They can be sold 
as an integral unit that includes the heat 
pump and the storage tank, or they can 
be sold without a tank and hooked up

heaters (for which labeling rules were not proposed 
in the NPR) are usually small and for limited point- 
of-use, as for a particular sink or shower.

75 58 FR 7854.
76 Paloma, E-2, 2.
77 GAMA, E -3 ,2 (GAMA also recommended 

allowing the option of hang-tags for heat pump 
water heaters); CEC, EE-2, 5; Washington Gas, EE-
1. 1.
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with an existing water heater with the 
conventional heating system shut off.
For those instances in which the heat 
pump water heater is sold without a 
tank, the DOE test calls for measurement 
of energy use with the heat pump water 
heater connected to a 47-gallon capacity 
storage tank. Thus, even when no tank 
is to be sold with the heat pump water 
heater, manufacturers will be able to 
determine the energy use figure to put 
on the label for comparative shopping 
purposes. The product’s efficiency, 
however, could be affected by the size 
of the tank with which it is coupled.
The NPR solicited comment, therefore, 
on whether the label should include a 
statement that determination of the heat 
pump water heater’s efficiency is based 
on use with a 47-gallon tank and that its 
efficiency in the home may vary 
according to the size of the storage tank 
to which it is connected.

Two comments addressed this issue. 
CEC stated that the statement that the 
efficiency of heat pump water heaters 
could be affected by the size of the tank 
with which it is coupled is only 
necessary in the case where the 
manufacturer does not supply the tank. 
CEC recommended that, in this case, the 
label should identify the size of the tank 
assumed for purposes of determining 
the energy factor.78 GAMA stated that 
the standby loss of the tank, not its size, 
is what is relevant. Thus, heat pump 
water heater labels should not state that 
the efficiency of the water heater could 
be affected by the size of the tank with 
which it is coupled. GAMA also 
contended that, given the limited ranges 
of sizes and standby losses of tanks 
coupled with heat pump water heaters, 
such a statement on the EnergyGuide 
would not be worthwhile from a 
consumer benefit standpoint.79

The Commission agrees with GAMA 
that the effect on energy consumption 
will not be significant enough to require 
a disclosure on the EnergyGuide label. 
Thus, the Commission has determined 
not to require the statement described 
above concerning tank size.
III. Regulatory Flexibility Act

In the NPR, the Commission 
concluded that the provisions of the 
Regulatory Flexibility Act relating to an 
initial Regulatory Flexibility Act 
analysis are not applicable because the 
Commission has determined that the 
amendments “will not have a significant 
economic impact on a substantial 
number of small entities.” 80 In the NPR, 
the Commission initially concluded that

78 CEC, EE -2, 7.
79 GAMA. E -3 , 3.
80 U.S.C. 603-605.

not many companies produce pool and 
spa heaters. The Commission stated that 
it had learned that most producers are 
not “small entities” as that term is 
defined in section 601 of the Regulatory 
Flexibility Act and in the regulations of 
the Small Business Administration, 
found in 13 CFR121.81 The Commission 
also stated that the market for heat 
pump water heaters is small, and that 
only a few companies, two of which are 
large entities, produce these products at 
present.82 The Commission noted that 
most instantaneous water heaters are 
produced abroad, and are imported by 
a very small number of small-sized 
importing firms.83

Because it appeared to the 
Commission that the amendments were 
not likely to have a significant impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act and the rules 
implementing it, the Commission 
concluded that a regulatory analysis was 
not necessary. The Commission, 
however, requested information in the 
NPR about the impact of the 
amendments on small entities to 
determine whether a final regulatory 
analysis was necessary.84

No comments provided information 
about the effect of the amendments on 
small entities. Two comments, however, 
provided information on the numbers of 
entities involved in the manufacture or 
importation of pool heaters, 
instantaneous water heaters, and heat 
pump water heaters.85 According to 
these comments, there are six 
companies that produce pool heaters, 
twelve that either manufacture (at least 
three are foreign) or import 
instantaneous water heaters, and four 
that produce heat pump water heaters. 
Two of these companies make products 
in more than one category, so there are 
20 companies in all. The Commission 
has determined that four of these 20 
entities are “small,” as defined in the 
Small Business Administration’s Size 
Standards.86 Of the other 16, the 
Commission has determined that seven 
are not “small.” The Commission has 
not been able to determine the size of 
the remaining nine.87

81 See 58 FR 7855.
82 Id.
83Jd.
84 Id.
85GAMA, E -3 , Appendices; CEC, EE -2, 3 -4 ,6 ,  7.
8613 CFR 121.601.
87 To estimate the size of the companies, the 

Commission’s staff researched the companies in 
standard reference materials, such as Dun and 
Bradstreet Information Services, Dun and Bradstreet 
Million Dollar Directory, Series A -F , G-O, P-Z  
(1993); Dun and Bradstreet, The Dun and Bradstreet 
Reference Book of American Business, Vol. 1 -4  
(July-Aug. 1993); National Register Publishing, 1993

The Commission has no reason to 
believe that the amendments will have 
a substantial impact on a significant 
number of small entities. In light of this, 
the Commission concludes that the 
preparation of a final regulatory 
flexibility analysis is not necessary. 
Accordingly, the Commission certifies, 
under Section 605 of the Regulatory 
Flexibility Act,88 that the amendments 
announced today will not have a 
significant impact on a substantial 
number of small entities.
IV, Paperwork Reduction Act

The Rule contains reporting and 
recordkeeping requirements that 
constitute “recordkeeping’.’ 
requirements as defined by 5 CFR 
1320.7(c), the regulation that 
implements the Paperwork Reduction 
Act (“PRA”).89 The NPR stated that the 
proposed amendments would expand 
the Rule’s existing recordkeeping and 
reporting requirements to include 
manufacturers of products not 
previously covered. The NPR noted, 
however, that manufacturers would not 
have to maintain records beyond what 
they must already do in the ordinary 
course of business to comply with the 
reporting and recordkeeping 
requirements of DOE’s minimum 
efficiency standards program. In 
addition, although the affected 
companies would have to report 
annually to the Commission the energy 
usage of the covered products they 
manufacture or import, the Commission 
estimated that no more than 50 
companies would be affected, and that 
it would take each company fewer than 
10 hours to comply. Because the 
resulting increase in burden hours 
would be de minimis, the NPR stated 
that the Commission would not request 
that the Office of Management and 
Budget (“OMB”) adjust the existing 
clearance for the Rule under the 
Paperwork Reduction Act. To 
substantiate the accuracy of the 
Commission’s reporting burden 
estimate, however, the NPR requested 
comment on the extent of the reporting 
burden associated with these 
amendments.

The only comment in response to this 
request was from CEC. CEC stated that 
manufacturers currently provide details 
of all models they sell to CEC, and that 
CEC is prepared to act as third-party 
certifier to the Commission at no charge 
to manufacturers. CEC therefore

Directory of Corporate Alliance, Vol. 4 Who Owns 
Whom International and Private Companies (1993); 
and conducted informal inquiries with staff of the 
California Energy Commission.

88 5 U.S.C. 605(b).
89 44 U.S.C. 3501-3520.
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contended that manufacturers would 
not have to incur additional time or cost 
in reporting to the Commission.90

Since the NPR was published, the 
Commission initiated a proceeding to 
determine the manner and form of 
labeling plumbing products to disclose 
their water usage.91 In the section of the 
Federal Register notice in that 
proceeding discussing the applicability 
of the Paperwork Reduction Act to the 
proposed amendments, the Commission 
stated that the recordkeeping and 
reporting requirements of the Rule and 
the proposed amendments were being 
submitted to OMB and referred to a 
Notice of Application to OMB under the 
Paperwork Reduction Act that 
accompanied the notice.

In the referenced Notice of 
Application, the Commission requested 
OMB clearance for the plumbing 
products amendments and for the 
amendments proposed in the NPR in the 
instant proceeding as well. This 
clearance request was published in the 
Federal Register for comment.92 This 
notice stated that the Commission 
estimated in the NPR that no more than 
50 companies would be affected. 
Further, whatever amendments the 
Commission adopted would increase 
the information collection burden by no 
more than 500 hours. Adding thia figure 
to the estimated additional burden 
resulting from the plumbing products 
amendments, the Commission estimated 
that the total increase in the information 
collection burden of the Appliance 
Labeling Rule would be 1,000 hours.

Neither the Commission nor OMB 
received comments on the application. 
On July 1,1993, OMB approved the 
request and assigned control number 
3084-0068 to the information 
requirements.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation, 
Household appliances, Labeling, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 16 CFR is amended as 
follows:

^CEC, E E -2 ,4, 6, 7. The comments also indicate 
that the number of companies affected by the 
amendments is far fewer that the 50 the 
Commission initially estimated would be affected. 
See Part HI, above.

9158 FR 26715 (May 5,1993).
92 58 FR 26786 (May 5,1993).

PART 305—RULE CONCERNING 
DISCLOSURES REGARDING ENERGY 
CONSUMPTION AND WATER USE OF 
CERTAIN HOME APPLIANCES AND 
OTHER PRODUCTS REQUIRED 
UNDER THE ENERGY POLICY AND 
CONSERVATION ACT (“APPLIANCE 
LABELING RULE“)

1. The authority citation for Part 305 
continues to read as follows:

Authority: 42 U.S.C. 6294.
2. Section 305.2(i) is revised to read 

as follows:

§ 305.2 Definitions.
★  * * * *

(i) Energy efficiency rating means the 
following product-specific energy usage 
descriptors: annual fu el utilization 
efficiency (AFUE) for furnaces; energy 
efficiency ratio (EER) for room air 
conditioners; seasonal energy efficiency  
ratio (SEER) for the cooling function of 
central air conditioners and heat pumps; 
heating seasonal perform ance factor  
(HSPF) for the heating function of heat 
pumps; and, thermal efficiency (TE) for 
pool heaters, as these descriptors are 
determined in accordance with tests 
prescribed under section 323 of the Act 
(42 U.S.C. 6293). These product-specific 
energy usage descriptors shall be used 
in satisfying all the requirements of this 
part.
* * * * *

3. In § 305.3, paragraph (d) is revised 
and paragraph (o) is added, to read as 
follows:

§ 305.3 Description of covered products to 
which this part applies. 
* * * * *

(d)(1) Water heater  means a product 
which utilizes oil, gas, or electricity to 
heat potable water for use outside the 
heater upon demand, including—

(i) Storage type units which neat and 
store water at a thermostatically 
controlled temperature, including gas 
storage water heaters with an input of 
75,000 Btu per hour or less, oil storage 
water heaters with an input of 105,000 
Btu per hour or less, and electric storage 
water heaters with an input of 12 
kilowatts or less;

(ii) Instantaneous type units which 
heat water but contain no more than one 
gallon of water per 4,000 Btu per hour 
of input, including gas instantaneous 
water heaters with an input of 200,000 
Btu per hour or less, oil instantaneous 
water heaters with an input of 210,000 
Btu per hour or less, and electric 
instantaneous water heaters with an 
input Of 12 kilowatts or less; and

(iii) Heat pump type units, with a 
maximum current rating of 24 amperes 
at a voltage no greater than 250 volts,

which are products designed to transfer 
thermal energy from one temperature 
level to a higher temperature level for 
the purpose of heating water, including 
all ancillary equipment such as fans, 
storage tanks, pumps, or controls 
necessary for the device to perform its 
function.

(2) T he requirem ents of th is P art are 
lim ited to those w ater heaters for w hich  
the D epartm ent of Energy has adopted  
and published test p rocedures for 
m easuring energy usage.
*  ★  ic it  it

(o) Pool heater  means an appliance 
designed for heating nonpotable water 
contained at atmospheric pressure, 
including heating water in swimming 
pools, spas, hot tubs and similar 
applications. The requirements of this 
part are limited to those pool heaters for 
which the Department of Energy has 
adopted and published test procedures 
for measuring energy usage.
* ★  * * *

4. In § 305.4, paragraphs (e)(2) and (3) 
are revised to read as follows:

§ 305.4 Prohibited acts.
*  *  1c *  *

(e) * * *
(2) Any covered product, other than 

central air conditioners, pulse 
combustion and condensing furnaces, 
fluorescent lamp ballasts, showerheads, 
faucets, water closets, urinals, pool 
heaters, instantaneous water heaters, or 
heat pump water heaters, if the 
manufacture of the product was 
completed prior to May 19,1980. Any 
central air conditioner or any pulse 
combustion or condensing furnace if its 
manufacture was completed prior to 
June 7,1988. Any fluorescent lamp 
ballast if its manufacture was completed 
prior to January 1,1990. Any 
showerhead, faucet, water closet, or 
urinal if its manufacture was completed 
prior to October 25,1994. Any pool 
heater, instantaneous water heater, or 
heat pump water heater if its 
manufacture was completed prior to 
December 29,1994.

(3) Any catalog or point-of-sale 
printed material distributed prior to 
May 19,1980, pertaining to any covered 
products, other than central air 
conditioners, pulse combustion and 
condensing furnaces, fluorescent lamp 
ballasts, showerheads, faucets, water 
closets, urinals, pool heaters, 
instantaneous water heaters, or heat 
pump water heaters; any catalog or 
point-of-sale printed material 
distributed prior to June 7,1988, 
pertaining to any central air 
conditioners or pulse combustion or 
condensing furnaces; any catalog or
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point-of-sale printed material 
distributed prior to January 1,1999, 
pertaining to any fluorescent lamp 
ballasts; any catalog or point-of-sale 
printed material distributed prior to 
October 25,1994, pertaining to any 
showerheads, faucets, water closets, or 
urinals; and, any catalog or point-of-sale 
printed material distributed prior to 
December 29,1994, pertaining to any 
pool heaters, instantaneous water 
heaters, or heat pump water heaters; 
except that any representations 
respecting the energy consumption, 
energy efficiency, or water use of any 
covered product or other consumer 
appliance product, or the cost of energy 
consumed or water used by such 
product, are subject to the requirements 
of paragraph (d) of this section. 
* * * * *

5. In § 305.5, paragraph (a)(9) is 
redesignated as (a)(10), and a new 
paragraph (a)(9) is added, to read as 
follows:

§ 305.5 Determ inations o f estim ated  
annual energy consum ption, estim ated  
annual operating cost, and energy 
efficiency rating, and of w ater use rate.

*  *  *

(9) Pool heaters—§ 430.22(p). 
* * * * *

6. In § 305.7, paragraphs (e) through
(j) are redesignated as (f) through (k), 
and a new paragraph (e) is added, to 
read as follows:

§ 305.7 Determ inations o f capacity. 
* * * * *

(e) Pool heaters. The capacity shall be 
the heating capacity in Btu’s per hour, 
rounded to the nearest 1,000 Btu’s per 
hour, as determined according to 
Appendix P to 10 CFR Part 430, Subpart 
B.
* * * * *

7. In § 305.8, paragraphs (a)(1) and (b) 
are revised to read as follows:

§ 305.8 Subm ission o f data.
(a)(1) Each manufacturer of a covered 

product (except manufacturers of 
fluorescent lamp ballasts, showerheads, 
faucets, water closets, or urinals) shall 
submit annually to the Commission a 
report listing the estimated annual 
energy consumption (for refrigerators, 
refrigerator-freezers, freezers, clothes 
washers, dishwashers, and water 
heaters) or the energy efficiency rating 
(for room air conditioners, central air 
conditioners, heat pumps, furnaces, and 
pool heaters) for each basic model in

current production, determined 
according to § 305.5 and statistically 
verified according to § 305.6. The report 
must also list, for each basic model in 
current production: the model numbers 
for each basic model; the total energy 
consumption, determined in accordance 
with § 305.5, used to calculate the 
estimated annual energy consumption 
or energy efficiency rating; the number 
of tests performed; and, its capacity, 
determined in accordance with § 305.7. 
For those models that use more than one 
energy source or more than one cycle, 
each separate amount of energy 
consumption or energy cost, measured 
in accordance with § 30515, shall be 
listed in the report. Appendix K 
illustrates a suggested reporting format. 
Starting serial numbers or other 
numbers identifying the date of 
manufacture of covered products shall 
be submitted whenever a new basic 
model is introduced on the market. 
* * * * *

(b) All data required by § 305.8(a), 
except serial numbers, shall be 
submitted to the Commission annually, 
on or before the following dates:

Products
Deadline 
for data 
submis­

sion

Refrigerators ................... Aug. 1. 
Aug. 1. 
Aug. 1. 
July t . 
July 1. 
June 1

Refrigerator-freezers.................... .
Freezers ............................ ................
Central air conditioners...... .........
Heat pum ps......................................
Dishwashers...... ...............................
W ater heaters .................................. May t . 

May f . 
May 1. 
May t . 
Mar. 1.

Pool heaters....................... .............
Room air conditioners....................
Furnaces ...........................................
Clothes washers .............................
FIunrescenHamp ballasts Mar. 1. 

Mar. 1.Show erheads_________________
Faucets .............................. ............... Mar. 1.
W ater c losets ................................... Mar. 1.
U rinals ............................................ . Mar. 1.

All revisions to such data (both 
additions to and deletions from 
preceding data) shall be submitted to 
the Commission as part of the next 
annual report period. 
* * * * *

8. In § 305.11(a)(5)(ii), the heading 
and paragraphs (a)(5)fii)(C) through 
(a)(5)(iiXG) are revised to read as 
follows:

§ 305.11 Labeling fo r covered products.
(a)* * *
(5) *  * *

(ii) Labels fo r  furnaces an d  pool 
heaters.
* * * * *

(C) The annual fuel utilization 
efficiency for furnaces and the thermal 
efficiency for pool heaters are 
determined in accordance with § 305.5.

(D) Each furnace and pool heater label 
shall contain a generic range consisting 
of the lowest and highest annual fuel 
utilization efficiencies (for furnaces) or 
thermal efficiencies (for pool heaters) 
for all furnaces or pool heaters that 
utilize the same energy source.

(E) Placement of the labeled product 
on the scale shall be proportionate to 
the lowest and highest annual fuel 
utilization efficiency ratings or thermal 
efficiency ratings forming the scale.

(F) The following statement shall 
appear on furnace labels beneath the 
range(s) in bold print:

Federal law requires the seller or installer 
of this appliance to make available a fact 
sheet or directory giving further information 
regarding the efficiency and operating cost of 
this equipment. Ask for this information.

(G) A statement that the annual fuel 
utilization efficiency ratings or thermal 
efficiency ratings are based on U.S, 
Government standard tests is required 
on all labels.
* * * * *

9. Section 305.14(a)(3) is revised to 
read as follows;

§ 305.14 Catalogs.
(a ) *  *  *

(3) The energy efficiency rating for 
room air conditioners, central air 
conditioners, furnaces, and pool heaters. 
* * * * *

10. The headings for Appendices D1 
through D3 are revised and new 
Appendices D4 through D6 are added, 
to read as follows:
Appendix Dl to Part 305—Water 
Heaters—Gas 
* * * *. *

Appendix D2 to Part 305—Water 
Heaters—Electric 
* * * * *

Appendix D3 to Part 305—Water 
Heaters—Oil 
* * * * *

APPENDIX D4 TO PART 305—WATER 
HEATERS—INSTANTANEOUS—GAS

Range Information:
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Appendix D5 to Part 305—Water Heaters—Instantaneous—Oil
Range Information:

Capacity Range of esti- 
mated annual en- 
ergy consumption 

(Gallons/yr.)First hour rating
Low High

Less than 21 ............................................................................................................................................................
21 to 2 4 ................................................................................................................................
25 to 2 9 .......................................................................................................... .....................................................
30 to 3 4 .................................................................................................... .................................................... .
35 to 4 0 ......................................................................................................... ..............................................
41 to 4 7 ................................................................. :...........................................................................
48 to 5 5 ......................................................................................................................................................

65 to 7 4 ................................ ................................................................. ......................................
75 to 8 6 ...........................................................................................................................................
87 to 9 9 .................................................................................... .........................................................
100 to 1 1 4 ..............................................................................................................................................
115 to 131 .................................... ......................................................................................................... .
Over 131 .............................. :....................................................................................................

Appendix D6 to Part 305—Water Heaters—Heat Pump
Range Information:

Capacity Range of esti- 
mated annual en- 
ergy consumption 

(kWh/yr.)First hour rating

Low High

Less than 21 ...................................................................................................................................................
21 to 2 4 .....................................................................................................................................................................
25 to 2 9 ............................................ ............... ................... .......................................................................
30 to 3 4 ............................................................................................................ .........................................
35 to 4 0 ..............................................................................................................................................................
41 to 4 7 ..........................................................................................................................................................

65 to 7 4 .............................................................................................................................................................
75 to 8 6 ...................................................................................................................................................................
87 to 9 9 .................................................................. .....................................................................................
100 to 1 1 4 .............................................................................................................................................
115 to 131 ....................................................................................................................................................................... .
Over 131 .................................................................................................................................................

Appendices f  and K to Part 305 [Redesignated as K  and L]
11. Appendices J and K to Part 305 are redesignated K and L, and new Appendices Tl and T2 are added, to 

read as follows:



4956S Federal Register / Voi. 59, No, 187 / Wednesday, September 28, 1994 / Rules and Regulations

Appendix J l  to Part 305—Pool Heaters—Gas
Range Information:

Range of thermal efficiencies (percent)
Manufacturer’s rated heating capacities Natural gas Propane

Low High Low High
All Capacities ......... .............................. .........

------------- - — ..........

Appendix J2 to Part 305—Pool Heaters—Oil
Range Information:

Manufacturer’s rated heating capacities
Range of thermal 
efficiencies (per- 

cent)

Low High
AH Capacities ........ ............................... ......... .............. .............. ........................ ..........

Newly Redesignated Appendix L to Part 305 [Amended]
12. N ew ly redesignated A ppendix L to Part 305  is am ended by the addition, of a  new Sam ple Label 10 , to read  

as follows:

BULLING CODE 67S0-8 t~ P -M
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Based on standard U .S . Government tests

Compare the Energy Efficiency of this 
Pool Heater with Others Before You Buy.

This M odel’s Efficien cy
80 Thermal Efficiency

▼
Energy efficiency range of all similar models

Le a st ' M ost
Effic ie n t Effic ie n t
78 9 7

The Thermal Efficiency (expressed as a percent) is the measure of energy efficiency 
for pool heaters. Only pool heaters fueled by natural gas are used in this scale.

Natural gas pool heaters that have higher 
Thermal Efficiencies are more energy e ffic ie n t.

lajwitaDt' Rsmowl cK th* iaiel bdor« conarar purchase k z vfotafiw of Fédérai tow {42 U.S.C. 6302).

Sample Label 10

MUJNG CODE «7S0-41-P
By direction of the Commission.

Donald S. Clark,
Secretary.
[FR Doc. 94-23958 Filed 9 -2 7 -9 4 ; 8:45 am)
MUJNG CODE -P


