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DEPARTMENT OF HOUSfNG AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary to r 
Public and Indian Mousing

[Docket N o . N -9 4 -3 7 2 0 ; FR-361.7-N-J03]

Amendment to NOFA for Fiscal Year 
1994 for Indian Applicants lender the 
HOME Program

AGENCY; Office o f  the A ssistant 
Secretaiy lo r  Public and Indian 
Housing, HUD.
ACTION; Notice of amendment to Fiscal 
Year (FY) 1994 Notice of Funding 
Availability (NOFA.) lor Indian H O M E  
Program.

SUMMARY: This notice modifies the 
Fiscal Year (FY) 1994 Indian HOME  
N O FA  to reflect statutory changes 
regarding environmental review 
requirements, as amended in the 
Multifamily Housing Property 
Disposition Reform Act of 1994. This 
notice also includes a modification to 
Appendix 1. List of Local Offices of 
Native American Programs, specifically 
pertaining to the Denver Office and 
clarifies the process for addressing 
computational errors in the rating and 
ranking of applications.
DATES: The application due date is not 
affected by this notice.
FOR FURTHER INFORMATION CONTACT: Dom 
Nessi, Director, Office of Native 
American Programs, Room 4140, 451 
Seventh Street, SW ., Washington, DC  
20410, telephone (202) 708-1015. A  
telecommunications device for speech 
and/or hearing impaired persons (TDD) 
is available at (202) 708-0850. (These 
are not toll-free telephone numbers.) 
SUPPLEMENTARY INFORMATION: This 
notice amends the F Y  94 N O FA  for 
Indian Applicants under the HOME  
Program (59 FR 11424; March 10,1994) 
at section I.(e)(4)(iii)(C), which deals 
with the selection criteria pertaining to 
environmental review. The amendment 
is made to reflect changes resulting from 
The Multifamily Housing Property 
Disposition Reform Act of 1994 
(MHPDR ACT) (Pub. L. 102-233, 
approved April 11,1994). The changes 
involve removing the requirement that 
after rating and ranking but before 
selection for award, HUD Field ONAPs 
will perform an environmental review 
of applications in accordance with 24

CFR part 50, and that applications may 
be reranked or disqualified on die basis 
of the environmental Teviuw. These 
provisions are replaced with die 
provision that after rating and rarikftrg, 
applicants with the highest scores -will 
be selected and Offered awards. The 
grantee must assume responsibility for 
completing the environmental review of 
the project under 24 C F R  part 58. ha 
accordance with 24 C F R  part 5*8, until 
the grantee completes its (environmental 
review and obtains a  release <©f ¿funds 
from HLID„ the grantee may not ¡commit 
HOM E funds ito activities [(unless the 
activities are exempt from review under 
24 CFR part 58 ) , or expend any other 
funds for activities unless they are 
exempt-or would not have an adverse 
environmental impact or limit the 
choice of reasonable alternatives. 
However., aygrantee may-expend H OM E  
or other funds on environmental 
reviews, exempt under 24 CFR part 58, 
before obtaining a release of funds to be 
used for non-exempt purposes from 
HUD.

This notice adds a new paragraph 
I.(e)(4)(iii)(E) which clarifies that 
unsuccessful applicants may notify the 
O NAP, within 90 days of being 
informed of their score, of 
computational errors in the rating and 
ranking. This paragraph provides for the 
correction of such errors in rating and 
ranking and, if the error denied funding 
of the applicant, provides for funding 
the application in subsequent funding 
cycles.

This notice also amends Appendix 1 
of the FY  1994 Indian Home Program 
N O FA  by including a new address for 
the Denver Office of Native American 
Programs.

Accordingly, the following 
modifications are made in FR Doc. 94- 
5535 to the N O FA  titled, “ N O FA  For 
Fiscal Year 1994 For Indian Applicants 
Under The HOM E Program” , published 
on March 10,1994 (59 FR 11424):

1. On page 11429, paragraph 
I.(e)(4)(iii)(C), which appears in. the first 
column, is revised to read as follows:

(C) Selection. The ranking process 
will produce an ordered list of projects 
that may receive funding. The order is 
established by the number of points the 
project received in the rating process. 
The eligibility requirement for further 
consideration will be 50 out of 100 
points. Project applications scoring 
lower than 50 points will be set aside as

non-rasponsive .and ineligible. After 
rating and ranking, applicants with the 
highest scores will be selected and 
offered awards. The.grantee must 
assume responsibility for completing 
the environmental review of the project 
under 24 CF R  part 58; In  accordance 
with 24 CFR part 58, until the grantee 
completes its environmental review and 
obtains a release of funds from H U D , .the 
grantee may not commit HON®) funds to 
activities ¡(unless the .activities are 
exempt from review under 24 C F R  part 
58), or -expend any other ¿funds for 
activities unless they are-exempt or 
would not have an adverse 
environmental impact or limit the 
choice of reasonable .altemativas. 
Environmental ¡studies are-exempt 
under 24 CFR part 58 and therefore a 
grantee may expend HOME or other 
funds ¡on environmental reviews before 
obtaining a release o f funds ?to be used 
for non-exempt purposes from HUD. For 
the purposes of geographic diversity, 
HUD may award at least one grant to 
each of the areas covered by the Offices 
of Indian Programs listed in Appendix 1 .

2. On page 11429, a new paragraph 
I.(e)(4)(iii)(E) is added to read as 
follows:

(E) Errors in rating and ranking. 
Applicants may bring computational 
errors in the rating and ranking of 
applications to the attention of ONAP  
within 90 days of being informed of 
their score. If an O N AP review 
determines that there was a 
computational error that denied funding 
to the applicant, the applicant will be 
funded out of remaining funds in the 
challenged round of binding, or out of 
the next available round of funding..

3. On page 11430, in Appendix 1., 
which appears in the first column, the 
address for the Denver Office of Native 
American Programs is revised to read as 
follows:
Region VIII—Denver, Office of Native

American Programs, First Interstate
Tower North, 633 17th Street, Denver,
Colorado 80202-3607, 303-672-5467,
TDD Number: 303672-5259.
Dated: August 18,1994.

Joseph Shuldiner,
Assistant Secretary for Public and Indian 
Housing.
[FR Doc. 94-20865 Filed 8-25-94; 8:45 am] BILLING CODE 4210-33-P
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 13
[Docket No. 27873; Arndt No. 94-13-25]

RIN 2120-AF36

Civil Penalties: Streamlined 
Enforcement Test and Evaluation 
Program
A G EN CY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT).
ACTION: Final rule; request for 
comments.

SUMMARY: This Special Federal Aviation 
Regulation (SFAR) establishes a test and 
evaluation program designed to 
streamline the procedures used to 
process certain civil penalty 
enforcement actions. The program is 
being tested as a result of 
recommendations made by the Vice 
President’s National Performance 
Review. If successful, the procedures 
and delegation of authority outlined in 
this SFAR may be made permanent/ * 
DATES: This SFAR is effective August 
26, 1994 through August 26,1996.

Comments must be submitted on or 
before October 25,1994.
A D D RESSES: Comments on this SFAR  
may be delivered or mailed, in 
triplicate, to the Federal Aviation 
Administration, Office of the Chief 
Counsel, Attention: Rules Docket (A G C -  
200), Docket No. 27873, 800 
Independence Avenue, SW ., Room 
915G, Washington, DC 20591.
Comments submitted must fee marked: 
“ Docket No. 27873.” Comments may be 
inspected in Room 915G between 8:30 
a.m. and 5 p.m. on weekdays, except 
Federal holidays.
FOR FURTHER INFORMATION CONTACT: 
Brian R. Reed, Attorney, Enforcement 
Division (AGC-320), Federal Aviation 
Administration, 800 Independence 
Ave., SW ., Washington, D C 20591; 
telephone (202) 267-7158.

SUPPLEMENTARY INFORMATION:

C o m m e n ts  In v ite d

The changes in this rule are 
temporary and involve matters of 
agency organization, procedure, and 
practice only. Accordingly, the rule 
changes are being adopted without 
notice and prior public comment. The 
F A A , however, recognizes that the 
participation of the public may add 
significantly to the rulemaking process. 
Interested persons are, therefore, invited 
to comment by submitting such written 
data, views, or arguments as they may

desire. Comments relating to .environmental, energy, federalism, or econom ic im pacts that might result from adopting this rule are also invited. Substantive comments should fee accompanied by cost estimates. Comments must include the regulatory docket number and be submitted in triplicate to the address above. AM comments received, as w ell as a repeat summarizing each substantive public contact with F A A  personnel <m tfe'i-s rulemaking, w ill be filed in the docket. The docket is available for public inspection before and after the comment closing date.
A ll comments received on or before 

the close of the comment period w ill be 
considered by the Administrator. 'This 
rule may be changed in fight o f the 
comments received.

Commenters wishing the F A A  to 
acknowledge receipt of their'Comments 
submitted in response to this «ale must 
submit a pre-addressed, stamped 
postcard with thdse comments on which 
the following statement is made: 
“ Comments to Docket No. 271173.” The 
postcard will be date-stamped fey the 
F A A  and returned to the commenter.A vailability  o f S F A R

Any person may obtain a copy of this 
SFAR by submitting a request to the . 
Federal Aviation Administration, Office 
of Public Affairs, Attention: Public 
Inquiry Center (APA-200), 800 
Independence Avenue, SW ., 
Washington, DC 20591, or by calling 
(202)) 267—3484. Requests must include 
die amendment or docket number.

Persons interested in being placed on 
a mailing list for future rulemaking 
actions should request a copy o f  
Advisory Circular 11-2A, Notice of 
Proposed Rulemaking Distribution 
System, which describes the application 
procedure.

Background
The F A A  has authority to assess civil 

penalties not to exceed $50,000 for 
certain violations of the Federal 
Aviation Act of 1958 (49 U .S .C . App.. 
1301 et seq.), the F A A ’s regulations (14 
CFR parts 1-199), and certain other 
statutes and orders. (49 U .S .C . App. 
1471(a)(3)). In the case of persons other 
than those acting in the capacity of a 
pilot, flight engineer, mechanic, or 
repairman, the procedures for civil 
penalty assessment actions are those 
contained in § 13.16 and part 13, 
subpart G of the F A A ’s regulations. The 
current civil penalty assessment process 
for these actions is outlined below.During the investigation phase, F A A  investigative personnel ordinarily notify alleged violators o f an agency

investigation by issuing a letter of 
investigation. This notification is 
described in FA A  Order 2150.3A , the 
F A A ’s Compliance and Enforcement 
Program, but is not required by statute, 
regulation, or that order. Following an 
investigation, a civil penalty may be 
assessed only after notice of the 
proposed charges and an opportunity 
for a hearing. This process is begun by 
iestuing a notice of proposed civil 
penalty to an alleged violator 
(respondent). Section 13.16(c) delegates 
the authority to the F A A ’s Deputy Chief 
Counsel and certain Assistant Chief 
Counsel in the regions, centers, and 
headquarters to issue such notices.

Respondents have several options to 
respond to the notice of proposed civil 
penalty. The person charged with a 
violation is required to do one of the 
following:

(1) Submit the amount of the 
proposed civil penalty or an agreed- 
upon lower amount.

(2) Submit written information 
demonstrating that the violation did not 
occur, or that a penalty or the penalty 
amount is not warranted under the 
circumstances.

(3) Submit a request for a reduction of 
the proposed civil penalty, including 
the amountof reduction along with 
supporting reasons and documentation, 
such as records indicating a financial 
inability to pay the proposed penalty.

‘(4) Submit a written request for an 
informal conference to discuss the 
matter with an agency attorney and 
submit relevant information or 
documents.

(5) Request a hearing before an 
administrative law judge (ALJ) of the 
Department of Transportation (DOT) 
Office of Hearings.

If a respondent does not respond to 
the notice of proposed civil penalty, or 
chooses to proceed informally in 
response to a notice of proposed civil 
penalty, and the matter is not resolved, 
the F A A  attorney then serves a final 
notice of proposed civil penalty. The 
respondent must either request a 
shearing before an ALJ or pay the amount 
erf the proposed civil penalty, or an 
agreed-upon amount, within 15 days of 
receipt of the final notice. If neither a 
penalty is paid nor a hearing is 
requested during the 15-day. period, the 
F A A  attorney serves an order assessing 
civil penalty, which contains a finding 
of violation and assesses a- civil penalty. 
That order is final and not appealable.

On September 7,1993, the Vice 
President’s National Performance 
Review published a report entitled 
■“FTom Red Tape to Results: Creating a 
Government that Works Better a n d  Costs 
Less.” That report included a
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recommendation that the FA A  
streamline its civil penalty enforcement 
program by eliminating several of the 
procedural steps it takes to issue civil 
penalties in certain minor, uncontested 
cases. The F A A  has determined that 
streamlined procedures would be most 
appropriately applied to those legal 
enforcement actions that facially appear 
to be simple and factually 
straightforward. The SFAR adopts 
interim changes to the existing rules 
governing procedures and delegation of 
authority that are designed to enhance 
the efficiency and effectiveness of the 
processing of civil penalty assessment 
actions in these types of cases. The 
National Performance Review indicates 
that a streamlined enforcement process 
may reduce costs, improve efficiency, 
and enhance safety by notifying 
individuals of certain violations and 
processing these actions within reduced 
time frames.

In addition to shortening the time for initiating certain cases, it is expected that this test program also will encourage prompt settlement of proposed civil penalties in these cases. The program will not eliminate an individual’s opportunity to request a hearing or otherwise contest a proposed civil penalty. This SFA R  will be effective for two years, unless sooner canceled.
Discussion of Rule 
Scope

These regulatory changes initially will be tested in certain civil penalty 
assessment actions resulting from violations occurring in two FA A  regions (Great Lakes and Southwest) at three airports (Dallas/Forth Worth 
International Airport, O ’Hare 
International Airport, and Indianapolis 
International Airport). The program may be extended to violations at other airports or regions during the duration 
of the test program.In addition, the test program will apply only to alleged violations by 
individuals presenting dangerous or deadly weapons for screening at airports 
or in checked baggage, for which a civil penalty less than $5,000 is proposed. While the FA A  considers these violations to be serious, the initial 
evaluation and processing of these cases 
tends to be uncomplicated. Violations of 
weapons prohibitions, on the other hand, for which a penalty of $5,000 or 
more is sought ordinarily are more factually complex and involve evidence 
of several aggravating factors. As a result, these cases tend to be more difficult to process, and, therefore, would not be appropriate for handling

under the test program. The FA A  does 
not intend to apply this program to 
complex civil penalty actions, including 
factually complicated cases under 
$5,000.

If the program is successful in 
streamlining the civil penalty 
enforcement process for the cases 
described above, the FA A  will consider 
amending this rule to extend the 
program to include other relatively 
simple violations warranting civil 
penalty action.

Procedures and Delegations
The test program will involve several 

changes to current enforcement practice. 
The test program dispenses with the 
F A A ’s current practice of ordinarily 
issuing to the alleged violator a letter of 
investigation seeking information about 
the alleged violation. Experience has 
indicated that in the majority of 
factually clear, uncomplicated cases, the 
respondent often does not provide 
additional relevant information that is 
not already known to the FA A . The 
information received by the FA A  from 
local law enforcement offices regarding 
weapons violations at airport screening 
checkpoints tends to be complete and 
beyond serious dispute. A  respondent, 
however, will continue to have an 
opportunity to make any statements and 
submit any evidence regarding the 
alleged violation following notification 
of the alleged violation.

F A A  Office of Civil Aviation Security 
Division Managers and Deputy Division 
Managers, instead of F A A  attorneys, 
will initiate a legal enforcement action 
by issuing a notice of violation (NOV) to 
the respondent The N O V will cite the 
relevant facts and circumstances 
pertaining to the alleged infraction and 
will include a proposed civil penalty 
amount The authority to issue NOVs 
will not be delegated below the division 
level. By delegating to the Office of Civil 
Aviation Security the authority to send 
the initial notification to a respondent of 
an alleged violation, the FA A  believes 
that it can reduce significantly the time 
currently expended before a respondent 
is given this notification. The name and 
phone number of a security agent 
involved in the investigation will be 
included in the N O V  in case the 
respondent has any questions about the 
action being proposed.

The N O V  will serve the same purpose 
that the notice of proposed civil penalty 
now serves under current procedures. 
The NO V, however, w ill include the 
following specific information:

(1) A description of the alleged 
violation;

(2) The proposed amount of civil 
penalty;

(3) An offer of settlement of the case, 
if appropriate, as described below;

(4) The name and phone number of an 
F A A  security special agent involved in 
the investigation of the violation;

(5) Information regarding informal 
procedures; and

(6) Information on how to request a 
formal hearing before a DOT ALJ.

In appropriate cases, the agency may 
extend to the respondent a settlement 
offer to resolve the case immediately 
with a reduction of the proposed civil 
penalty, on the condition that the 
penalty is paid or a commitment to pay 
is made within 30 days. In conjunction 
with the publication of this rule, the 
F A A  will issue guidance on the exercise 
of its discretionary settlement authority 
in these cases as well as other similar 
cases not covered by the test and 
evaluation program. This guidance will 
be published in Appendix 1 of FA A  
Order 2150.3A, Compliance and 
Enforcement Program, and may be 
changed during the test program.

The F A A  believes that swifter 
notification of a violation, coupled, in 
most cases, with an immediate offer of 
settlement, may encourage quick 
resolution of simple cases while, at the 
same time, having no negative impact 
on the effectiveness of the enforcement 
process. The National Performance 
Review studied a similar program 
offered by the Federal Highway 
Administration and found that 
approximately 40 percent of proposed 
civil penalties were paid in this manner 
within 30 days.

The provisions of this SFAR will not 
limit the respondent’s rights in any way. 
An individual may choose to proceed 
under the current informal and formal 
procedures, including requesting an 
informal conference with an FA A  
attorney or formal hearing before a DOT  
ALJ. If the F A A  and respondent are 
unable to resolve the case informally, or 
if the respondent fails to respond to the 
N O V  within 30 days after receiving it, 
a final notice of violation and civil 
penalty assessment order (“ final notice 
and order” ) will be issued to the 
respondent. This document serves two 
purposes:

(1) It provides a second opportunity 
for the respondent to request a hearing 
on the record before a DOT ALJ; and

(2) It becomes an order assessing a 
civil penalty if the respondent pays the 
civil penalty proposed in the final 
notice and order, or the respondent does 
not request a hearing in accordance with 
the final notice and order and fails to 
pay the amount of the proposed civil 
penalty.

This streamlined process dispenses 
with the current procedure requiring a
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separate order assessing civil penalty to 
be sent to the respondent when the 
respondent pays the amount of the civil 
penalty reflected in the final notice of 
proposed civil penalty, or when the 
respondent fails to request a hearing in 
accordance with the final notice of 
proposed civil penalty and fails to pay 
the amount of the proposed civil 
penalty. The final disposition of the 
assessment action results from the 
respondent’s act or failure to act upon 
receipt of the final notice. Issuance of a 
separate document entitled “ order 
assessing civil penalty” under the 
current procedures provides no 
additional rights or notice to the 
respondent that is not otherwise given 
in the final notice and order under these 
procedures. Accordingly, elimination of 
the issuance of a separate order 
assessing civil penalty under these 
circumstances will not alter the 
procedural protections afforded 
respondents.

The final notice and order will be 
issued by an appropriate Assistant Chief 
Counsel. The final notice and order will 
result in either a civil penalty 
assessment or a formal hearing.
Regulatory Evaluation Summary

Changes to Federal regulations are 
required to undergo several economic 
analyses. First, Executive Order 12866 
directs each Federal agency to propose 
or adopt a regulation only upon a 
reasoned determination that the benefits 
of the intended regulation justify its 
costs. Second, the Regulatory Flexibility 
Act of 1980 requires agencies to analyze 
the economic effect of regulatory 
changes on small entities. Third, the 
Office of Management and Budget 
directs agencies to assess the effect of 
regulatory changes on international 
trade. With respect to this rule, the FA A  
has determined that it: (1) is not “ a 
significant regulatory action” as defined 
in the Executive Order; (2) is not 
significant as defined in the Department 
of Transportation’s Regulatory Policies 
and Procedures; (3) will not have a 
significant impact on a substantial 
number of small entities; and (4) will 
not constitute a barrier to international 
trade. Therefore, a full regulatory 
analysis, which includes the 
identification and evaluation of cost- 
reducing alternatives to this rule, has 
not been prepared. Instead, the agency 
has prepared a more concise analysis of 
this rule which is presented in the 
following paragraphs.

The rule establishes a test program at 
three airports. The program covers 
certain civil penalty cases against 
individuals submitting dangerous or 
deadly weapons for screening at airport

checkpoints or in checked baggage. The 
rule will apply only to those cases that 
facially appear to be simple and are 
factually straightforward, and that are 
uncomplicated to process. During the 
test period, the rule delegates authority 
to program office managers to initiate 
legal enforcement actions and reduces 
the number of documents issued in this 
action. The rule is intended to 
streamline the agency’s civil penalty 
enforcement process of notifying 
individuals of certain violations by 
processing these actions within reduced 
time frames.

Costs
There will be no costs associated with 

this rule because it consists only of 
changes to agency rules of procedure or 
practice in part 13 of the F A A ’s 
regulations. The changes do not impose 
any new economic requirements on the 
affected parties.

Benefits
The streamlined procedures will 

reduce the number of documents to be 
served upon individuals. Additionally, 
this rule will likely reduce the time 
between the violation and the 
processing of the enforcement action.

Regulatory Flexibility Determination
The Regulatory Flexibility Act of 1980 

(RFA) was enacted by Congress to 
ensure that small entities are not 
unnecessarily and disproportionately 
burdened by Federal regulations. The 
RFA requires a Regulatory Flexibility 
Analysis if a rule will have “ a 
significant economic impact on a 
substantial number of small entities.” 
F A A  Order 2100.14A outlines F A A ’s 
procedures and criteria for 
implementing the RFA. Small entities 
are defined as independently owned 
and operated small businesses and 
small not-for-profit organizations. 
Because this rule will directly affect 
certain individuals (who are not defined 
as entities), the rule will not have a 
significant economic impact on a 
substantial number of small entities.

International Trade Impact Assessment
Because the rule only will affect 

certain individuals, it will not constitute 
a barrier to international trade, 
including the export of American goods 
and services to foreign countries and the 
import of foreign goods and services to 
the United States.

Federalism ImplicationsThe rule w ill not have substantial direct effects on the states, on the relationship between the national government and that of any state, or on

the distribution of power and 
responsibilities among the various 
levels of government. The respondents 
affected by the amendments are private 
citizens, not state governments. 
Therefore, in accordance with Executive 
Order 12612, it is determined that this 
regulation will not have federalism 
implications to warrant the preparation 
of a Federalism Assessment.

Paperwork Reduction A ct

This rule contains no information 
collection requests requiring approval of 
the Office of Management and Budget 
pursuant to the Paperwork Reduction 
Act of 1980 (44 U .S.G . 3507 et seq.).

Conclusion

For the reasons discussed in the 
preamble, and based on the findings in 
the Regulatory Flexibility Determination 
and the International Trade Impact 
Analysis, the F A A  has determined that 
this regulation is not a significant 
regulatory action under Executive Order 
12866. This rule is not considered 
significant under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979). In addition, this rule 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

List of Subjects in 14 CFR  Part 13

Administrative practice and 
' procedure, Air transportation, Federal 

Aviation Administration, Investigations, 
Law enforcement, Penalties.

The Amendments

Accordingly, the Federal Aviation 
Administration amends part 13 of Title 
14, Code of Federal Regulations, by 
adding Special Federal Aviation 
Regulation No. 72, as follows:

Special Federal Aviation Regulation 
No. 72—Civil Penalties: Streamlined 
Enforcement Test and Evaluation 
Program

1. The authority citation for part 13 is 
amended to read as follows:

Authority: 49 U .S .C . 106(g) and 322; 49 
U .S.C . App. 1354(a) and (c), 1374(d), 1401- 
1406,1421-1432,1471-1473, 1481,1482, I  
1484-1489,1523,1655(c), 1808-1810, 2157 
(e) and (f), 2218, 2219; 18 U .S.C . 6002, 6004; 
49 CFR  1.47.

2. Special Federal Aviation 
Regulation No. 72 is added to read as • 
follows:
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Civil Penalties: Streamlined 
Enforcement Test and Evaluation 
Program.

This SFAR may be used, at the 
agency’s discretion, in enforcement 
actions involving individuals presenting 
dangerous or deadly weapons for 
screening at airports or in checked 
baggage where the amount of the 
proposed civil penalty is less than 
$5,000. In these cases, §§ 13.16(a), 
13.16(c), and 13.16(f) through (1) of this 
chapter are used, as well as sections (A) 
through (D) below:

(A) Delegation o f authority. The 
authority of the Administrator, under 
section 901 of the Federal Aviation Act 
of 1958, as amended, to initiate the 
assessment of civil penalties for a 
violation of the Act, or a rule, 
regulation, or order issued thereunder, 
is delegated to the regional Office of 
Civil Aviation Security Division 
Manager and the regional Office of Civil 
Aviation Security Deputy Division 
Manager for the purpose of issuing 
notices of violation in cases involving 
violations of the Federal Aviation Act 
and the F A A ’s regulations by 
individuals presenting dangerous or 
deadly weapons for screening at airport 
checkpoints or in checked baggage. This 
authority may not be delegated below 
the level of the Office of Civil Aviation 
Security Deputy Division Manager.

(B) Notice o f violation. A  civil penalty action is initiated by sending a notice of 
violation to the person charged with the 
violation. The notice of violation contains a statement of the charges and the amount of the proposed civil penalty. Not later than 30 days after receipt of the notice of violation, the person charged with a violation shall:(1) Submit the amount of the proposed civ il penalty or an agreed- upon amount, in w hich case either an order assessing a civil penalty or a compromise order shall be issued in that amount;(2) Submit to the regional Office of the Assistant C hief Counsel any of the following:(i) Written information, including documents and witness statements, demonstrating that a violation of the regulations did  not occur or that a penalty or the penalty amount is not warranted by the circumstances;

(ii) A  written request to reduce the 
proposed civil penalty, the amount of 
reduction, and the reasons and any 
documents supporting a reduction of 
the proposed civil penalty, including 
records indicating a financial inability 
to pay or records showing that payment 
of the proposed civil penalty would 
prevent the person from continuing in 
business; or

(iii) A  written request for an informal 
conference to discuss the matter with an 
agency attorney and submit relevant 
information or documents; or

(3) Request a hearing in which case a 
complaint shall be filed with the 
hearing docket clerk.(C) Final notice o f violation and civil 
penalty assessment order. A  final notice 
of violation and civil penalty 
assessment order (“ final notice and 
order” ) may be issued after participation 
in any informal proceedings as provided 
in paragraph (B)(2) of this section, or 
after failure of the respondent to 
respond in a timely manner to a notice 
of violation. A  final notice and order 
will be sent to the individual charged 
with a violation. The final notice and 
order will contain a statement of the 
charges and the amount of the proposed 
civil penalty and, as a result of 
information submitted to the agency 
attorney during any informal 
procedures, may modify an allegation or 
a proposed civil penalty contained in 
the notice of violation.

A  final notice and order may be 
issued—

(1) If the person charged with a 
violation fails to respond to the notice 
of violation within 30 days after receipt 
of that notice; or

(2) If the parties participated in any 
informal procedures under paragraph 
(B)(2) of this section and the parties 
have not agreed to compromise the 
action or the agency attorney has not 
agreed to withdraw the notice of 
violation.

(D) Order assessing civil penalty. An  
order assessing civil penalty may be 
issued after notice and opportunity for 
a hearing. A  person charged with a 
violation may be subject to an order 
assessing civil penalty in the following 
circumstances:

(1) An order assessing civil penalty 
may be issued if a person charged with 
a violation submits, or agrees to submit,

the amount of civil penalty proposed in 
the notice of violation.

(2) An order assessing civil penalty 
may be issued if a person charged with 
a violation submits, or agrees to submit, 
an agreed-upon amount of civil penalty 
that is not reflected in either the notice 
of violation or the final notice and 
order.

(3) The final notice and order 
becomes (and contains a statement so 
indicating) an order assessing a civil 
penalty when the person charged with 
a violation submits the amount of the 
proposed civil penalty that is reflected 
in the final notice and order.

(4) The final notice and order 
becomes (and contains a statement so 
indicating) an order assessing a civil 
penalty 16 days after receipt of the final 
notice and order, unless not later than 
15 days after receipt of the final notice 
and order, the person charged with a 
violation does one of the following—

(i) Submits an agreed-upon amount of 
civil penalty that is not reflected in the 
final notice and order, in which case an 
order assessing civil penalty or a 
compromise order shall be issued in 
that amount; or

(ii) Requests a hearing in which case 
a complaint shall be filed with the 
hearing docket clerk.

(5) Unless an appeal is filed with the 
FA A  decisionmaker in a timely manner, 
an initial decision or order of an 
administrative law judge shall be 
considered an order assessing civil 
penalty if an administrative law judge 
finds that an alleged violation occurred 
and determines that a civil penalty, in 
an amount found to be appropriate by 
the administrative law judge, is 
warranted.

(6) Unless a petition for review is filed 
with a U.S. Court of Appeals in a timely 
manner, a final decision and order of 
the Administrator shall be considered 
,an order assessing civil penalty if the, 
FA A  decisionmaker finds that an 
alleged violation occurred and a civil 
penalty is warranted.

Issued in Washington, DC, on August 19,
1994.
David R. Hinson,
Administrator.
[FR Doc. 94-21135 Filed 8-25-94; 8:45 am] BILLING CODE 4910-13-M
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Implementation of Section 3090) of the 
Communications Act—Competitive 
Bidding
AG ENCY: Federal Communications 
Commission.
ACTION: Final Rule; Petition for 
Reconsideration.

SUMMARY: In this Second Memorandum 
Opinion and Order, the Commission 
responds to petitions for reconsideration 
or clarification of the rules and policies 
adopted in the Second Report and Order 
in this proceeding, which sets forth 
general rules for the use of competitive 
bidding to award licenses for use of the 
spectrum. The Commission makes 
minor changes in the rules adopted in 
the Second Report and Order. This 
action is taken to implement Section 
309(j) of the Communications Act of 
1934, as amended. The rules will 
promote the development and rapid 
deployment of new technologies, 
products, and services for the benefit of 
the public, including those residing in 
rural areas. These rules also will 
promote economic opportunity and 
competition, and disseminate licenses 
among a wide variety of applicants, 
including small businesses, rural 
telephone companies, and businesses 
owned by members of minority groups 
and women. This action will result in 
recovery for the public of a portion of 
the value of the public spectrum made 
available for commercial use.
EFFECTIVE DATE: September 26,1994.
FOR FURTHER INFORMATION CONTACT: 
Jackie Chomey or Florence Setzer,
Office of Plans and Policy, (2Q2) 418— 
2030.
SUPPLEMENTARY INFORMATION: This 
Second Memorandum Opinion and 
Order in PP Docket No. 93-253, adopted 
August 12,1994, and released August
15,1994, is available for inspection and 
copying during normal business hours 
in the F C C  Dockets Branch, room 230, 
1919 M  Street NW ., Washington, DC.
The complete text may be purchased 
from the Commission’s copy contractor, 
International Transcription Service,
Inc., 2100 M  Street, NW ., suite 140, 
Washington, DC 20037, telephone (202) 
857-3800.

Paperwork Reduction Act
In the Second Memorandum Opinion 

and Order in PP Docket No. 93-253, the 
Commission adopted no new reporting 
or recordkeeping requirements.

In the Matter of Implementation of Section 
3G9(j) of the Communications Act—  
Competitive Bidding PP Docket No. 93—253.

Second Memorandum Opinion and 
Order

Adopted: August 12,1994; Released: 
August 15,1994; By the Commission:
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I. Introduction
1. By this action, we respond 1© 

petitions for reconsideration or 
clarification of the rules and policies 
adopted in the Second Report and Order 
in this proceeding, which sets forth 
general rules for the use of competitive 
bidding to award licenses.1 Twenty-one

1 S e co n d  Report a n d  Order, PP Docket No. 93- 
253, 9 FCC Red 2348, 59 FR ^980, May 4, 1994 
(Secon d Report a n d  Order).

such petitions were received, as well as 
eight oppositions and five replies.

2. On August 10,1993, the Omnibus 
Budget Reconciliation Act of 1993 (the 
Budget Act) added Section 309(j) to the 
Communications Act of 1934, as 
amended, 47 U .S .C . § 309(j).2 Section 
309(j) gives the Commission express 
authority to employ competitive bidding 
procedures to choose among mutually 
exclusive applications for initial 
licenses. The Commission adopted a 
Notice o f Proposed Rulemaking in this 
proceeding on September 23,1993.3 The 
Second Report and Order prescribing 
the required regulations was adopted on 
March 8,1994. The Commission has 
subsequently adopted specific rules for 
auction of narrowband Personal 
Communications Service (PCS) 
licenses,4 Interactive Video and Data 
Service (IVDS) licenses,5 and broadband 
PCS licenses.6

3. The Second Report and Order 
established rules for determining what 
types of services and licenses may be 
subject to auctions. The Second Report 
and Order also set forth a range of 
auction designs and procedures, from 
which the Commission stated it would 
choose in establishing procedures for 
awarding licenses in specific services. 
The Second Report and Order addressed 
a variety of procedural issues regarding 
announcement of auctions, filing of 
applications, bidder and licensee 
qualifications, payment requirements, 
and penalties for default or 
disqualification, as well as safeguards to 
deter possible abuses of the bidding and 
licensing process. In response to 
statutory directive, the Second Report 
and Order also identified provisions 
designed to ensure that small 
businesses, rural telephone companies, 
and businesses owned by women or 
members of minority groups (designated 
entities) are given the opportunity to 
participate in the provision of spectrum- 
based services.

2 See, Omnibus Budget Reconciliation Act of 
1993, 47 U.S.C. 309(j)(3)(B).

3 N o tice  o f  P roposed R u le M aking in PP Docket 
No. 93-253, 8 FCC Red 7635, 58 FR 53489 (Oct 15, 
1993), (N PRM ). In the First Report a n d  O rder in PP 
Docket No. 93-253, FCC 94-32, released February 
4,1994, 59 FR 09100 (Feb 25,1994), [First Report 
and Order), the Commission prescribed transfer 
disclosure requirements with respect to licenses 
awarded by random selection.

4 Third Report and O rder in PP Docket No. 93- 
253, 9 FCC Red 2941, 59 FR 26741, May 24,1994 
(Third Report a n d  Order).

5 Fourth Report a n d  O rder in PP Docket No. 93- 
253, 59FR 24947, May 13,1994 (Fourth Report and 
Order).

6 Fifth Report and O rder in PP Docket No. 93-253, 
FCC 94-178, 59 FR 37566, July 29,1994, adopted 
June 29,1994, released July 15,1994 (Fifth Report 
and Order).
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4. In many cases, the appropriate 
auction procedures and rules vary from 
service to service. In the Second Report 
and Order we retained the flexibility to 
choose, from within a defined range, the 
appropriate procedures for particular 
services, depending on characteristics of 
the service such as the likely value and 
interdependence of the licenses being 
auctioned and the capital required to 
construct a system. We also retained the 
flexibility to alter our procedures in 
response to our experience with 
different auction techniques.

5. We dispose of all but two of the 
petitions for reconsideration of the 
Second Report and Order in this Order. 
We defer consideration of Brown and 
Schwaninger’s petition concerning 
Finder’s Preferences. We plan to issue a 
Further Notice addressing the 
applicability of Finder’s Preferences to 
auctionable services in the near future, 
and we will consider Brown and 
Schwaninger’s petition in the context of 
that Notice. We also defer to a future 
Order consideration of M CI’s petition 
concerning auctioning of BETRS 
licenses.

6. The issues raised in the petitions 
for reconsideration fall into three 
categories: those dealing with the 
applicability of competitive bidding to 
specific services and particular 
circumstances, those dealing with 
auction design and procedures, and 
those dealing with die definition of the 
groups eligible for special provisions 
(the “designated entities” ) and the 
nature of these provisions. We consider 
issues raised by these petitions below.

II. Applicability o f Competitive Bidding

A . Cellular Unserved Areas
7. Two cellular systems operate on 

separate frequency blocks in each 
cellular market.7 The geographic areas 
not covered after five years by the initial 
licensees are considered cellular 
“unserved areas” that are licensed 
separately. In 1991, we adopted random 
selection procedures to govern licensing 
of the cellular unserved areas,8 and 
stated that we would revisit this 
decision to use lotteries if Congress 
authorized Commission use of 
competitive bidding procedures.9 As 
noted above, competitive bidding 
authority was in fact enacted in 1993.10

7 The Domestic Public Cellular Service is 
governed by Part 22 of the Commission’s Rules, 47 
CFRPart 22.

8 See First Report and O rder and M em orandum  
Opinion and O rder on Reconsideration, CC Docket 
No. 90-6,6 FCC Red 6185, 56 FR 58503, Nov 20, 1991.9M. at 6217.10See Budget Act, 107 Stat. 387-392.

8. After receiving comment and 
considering the extensive record, the 
Commission indicated in the Second 
Report and Order that, unless 
specifically excluded, mutually 
exclusive applications for licenses in 
the Public Mobile Services, including 
the Cellular Service, will be subject to 
competitive bidding if they were filed 
after July 2 6 ,1993.11 We noted, 
however, that applications filed before 
July 26,1993 present special issues due 
to the “ special rule” of Section 6002(e) 
of the Budget Act.12 That rule does not 
require the Commission to award 
licenses or permits by competitive 
bidding if the license applications were 
filed before July 26,1993, even if the 
applications otherwise meet the criteria 
that Would subject them to selection by 
bidding.13 We therefore stated in the 
Second Report and Order that we would 
determine in a separate order how to 
authorize Public Mobile systems if 
applications were filed before July 26, 
1993.14 Subsequently, after thorough 
consideration of the record, we adopted 
a Memorandum Opinion and Order 
stating that in such situations we will 
award licenses for the unserved areas by 
random selection.15

9. Petitions. We received three 
petitions for reconsideration of the 
provisions of the Second Report and 
Order related to authorization of the 
cellular unserved areas.16 John G. 
Andrikopoulos, et al. (Andrikopoulos) 
states that where applications for 
cellular unserved area licenses were 
accepted for filing before July 26,1993, 
the applications should not be subject to 
competitive bidding. Andrikopoulos 
asserts that auctioning these licenses 
would be unreasonable, retroactive 
application of the Budget A ct.17 The 
Houston, Dallas, Oxnard and 
Huntington Cellular Settlement Groups 
(Cellular Settlement Groups; Groups) 
assert that the Commission should 
accept full-market settlements between 
mutually exclusive applicants for 
cellular unserved area licenses.18 These 
Groups state that Congress intended the 
Commission to continue use of its

11 S e » .S e c o n d  Report and O rder at f  61 & n.58.
12 See id . at n.55, citing Budget Act, § 6002(e).
13 See Budget Act, § 6002(e).
14 See S e c o n d  Report and O rder  at n.55.
15 See Memorandum Opinion and Order, PP 

Docket No. 93-253, FCC No. 94-123, 59 FR 37163, 
July 21,1994, adopted May 27,1994, released July 
14,1994 (M em orand um  O p in ion  a n d  Order).

16 See petitions of Thumb Cellular Limited 
Partnership (Thumb Cellular), John Andrikopoulos, 
et ai. (Andrikopoulos), and cellular settlement 
groups in Houston, Dallas, Oxnard and Huntington 
(Cellular Settlement Groups).

17 See Andrikopoulos Petition at 4—5.
16 See Cellular Settlement Groups Petition at 3- 

7.

existing policy favoring full-market 
settlements, and express concern that 
the Second Report and Order appears to 
profit full-market settlements where 
licenses will be awarded through 
competitive bidding procedures.19 
Finally, Thumb Cellular, a party to a 
full-market settlement agreement filed 
for a Detroit unserved area, asks the 
Commission to process its settlement 
agreement immediately.20

10. Discussion. The issues raised by 
these petitioners are fully addressed in 
the Memorandum Opinion and Order, 
which was released shortly after these 
petitions were filed. We stated in that 
item that we will grant licenses for 
cellular unserved areas by random 
selection from the pool of applicants 
that filed lottery applications prior to 
July 26,1993, and we will permit full- 
market settlements among lottery 
applicants to avoid mutual 
exclusivity.21 Applications for cellular 
unserved areas accepted for filing prior 
to July 26,1993 will not be subject to 
competitive bidding. Accordingly, the 
issues raised by these three petitioners 
are moot.

B. Principal Use of PCS
11. Section 309(j)(l) of the 

Communications Act, as amended, 
permits auctions only where mutually 
exclusive applications for initial 
licenses or construction permits are 
accepted for filing by the Commission 
and where the principal use of the 
spectrum will involve or is reasonably 
likely to involve the receipt by the 
licensee of compensation from 
subscribers in return for enabling those 
subscribers to receive or transmit 
communications signals.^2 In the 
Second Report and Order we concluded 
that PCS service would meet the criteria 
for auctionablility.23 Millin requests 
that we reverse that decision and 
conduct further inquiry concerning the 
possibility of non-subscription P CS.24 
We consider and rejected M illin’s 
arguments in the Fifth Report and Order 
in this docket, stating that the 
overwhelming weight of the comments 
in that proceeding, as well as our 
experience with the PCS experiments 
that we have licensed, reflect that 
licensed PCS spectrum is likely to be 
used principally for the provision of 
service to subscribers for

19 id .20 Thumb Cellular Petition at 3-4.
21 S e e  M em orand um  O pinion and O rder at I f  10-18.22 47 U .S .C . § 309(j)(l).
23 S e e  S e c o n d  Report a n d  O rder at f f  55-56.
24 S e e  petition of M illin Publications, Inc. (Millin).
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compensation.25 We continue to believe 
that the record strongly supports the 
likelihood that PCS spectrum will be 
used principally for die provision of 
service to subscribers for compensation. 
Accordingly, we deny M illin ’s request.

III. Auction Design and Procedures

A. Activity and Stopping Rides

12. Activity rules and stopping rules 
are intended to govern the speed and 
duration of bidding in an auction. An  
activity rule encourages each bidder to 
participate actively through the course 
of an auction. Activity rules are 
intended to ensure that simultaneous 
auctions with simultaneous stopping 
rules will close within a reasonable 
period of time and that bid prices w ill 
convey meaningful information during 
the course of the auction. In the Second  
Report and Order, the Commission 
adopted a three-stage Milgrom-Wilson 
activity rule as the preferred activity 
rule when a simultaneous stopping rule 
is employed.28 Under this rule the 
auction moves from stage I to stage II 
when, in each of three consecutive 
rounds of bidding, the high bid has 
increased on less than some specified 
percent of the spectrum (measured in 
terms of MHz-pops) being auctioned.27 
The auction will move from stage II to 
stage HI when in each of three 
consecutive rounds the high bid has 
increased on less than some specified 
percent of the spectrum (measured in 
terms of MHz-pops). The Commission, 
however, retained the flexibility to 
decide whether to use an activity rule, 
and if so what type of activity rule to 
use. We described possible activity 
rules, and stated the range of 
alternatives from which we would 
choose and the circumstances that 
might cause us to choose particular 
rules. We stated that we would 
announce the activity rule to be used by 
Public Notice before an auction.28 A  
stopping rule specifies when an auction 
is over. In the Second Report and Order 
we stated that, for simultaneous 
auctions, our preferred stopping rule 
was that all markets would close 
simultaneously if  a single Found passed 
in which no new acceptable bids are 
submitted for any license. We retained 
the discretion, however, to announce at 
any point during a multiple round

25 F ifth  Report a n d  O rder at n.8.
26 S e c o n d  Report a n d  O rder at U 144.
27 The number of “ MHz-pops” is calculated by 

multiplying the population of the license service 
area by the amount of spectrum authorized by the 
license.

2a/d. at ?}33.

auction would end after a specified 
number of rounds.29

13. Petitions. Southwestern Bell 
Corporation (SBC), the GTE Service 
Corporation (GTE), and the Association 
of Independent Designated Entities 
(AIDE) argue that the three-stage 
Milgrom-Wilson activity rule is 
unnecessarily complex and should be 
simplified or eliminated.30 SB C points 
out that the three-stage Milgrom-Wilson 
activity rule would require the 
Commission to track a large number of 
upfront payments and eligibility levels, 
and notes that the software the 
Commission intends to develop to track 
activity levels may not be developed in 
time. SBC states that allowing five 
automatic waivers, as the Commission 
proposes to do, does not reduce the 
uncertainty and expense which the 
activity rule imposes and may make 
bidding strategy more complex.31 GTE  
states that the upfront payment formula, 
when combined with the activity rule, 
unnecessarily restricts bidder 
flexibility.32 GTE states that the activity 
rules limit the ability of bidders to 
revise their plans in the course of the 
auction, particularly if information 
revealed during the latter stages of the 
auction causes a bidder to become 
interested in  additional properties. The 
activity rules, according to GTE, 
discourage qualified entities from 
participating as fully as they might 
otherwise do, so that some licenses may 
not be awarded to the entity placing the 
highest value on them.33

SBC urges the Commission to alter the 
stopping rule to allow the agency to 
issue a notice that bidding w ill close 
after a given number of rounds.34 GTE  
and SBC ask the Commission to adopt 
a simpler activity rule, such as a 
requirement that bidders be active on a 
single license in each round.35 AIDE  
urges that the activity rules be 
withdrawn, at least in the case of 
designated entities.38 Pacbell counters 
that the three-stage Milgrom-Wilson 
activity rule avoids delay, provides 
meaningful information, and allows 
bidders the flexibility to react to that 
information, and that software is #  
available to help ensure that the 
Milgrom-Wilson rule will not be hard to 
implement.37

29Id . at f  132.
30 SBC Petition at 1-6; GTE Petition et 6-11; AIDE 

Petition at 12—13.
31 SBC Petition at 3-6.
32 GTE Petition at 7.
38 Id . at 9-10.
34 SBC Petition at 5.
35 GTE Petition at 10-11; SBC Petition at 5.
36 AIDE Petition at 12-13.37 Bell Opposition at ii.

14. Discussion. As w e noted in the 
Second Report and Order, the decision 
to use activity rules and the choice 
among activity rules involve tradeoffs 
among the speed of die auction, bidder 
flexibility, and simplicity.38 The 
petitioners raise no issues relating to 
activity rules that we did not consider 
carefully in the Second Report and 
Order?9 We see nothing in the petitions 
for reconsideration to cause us to 
change our opinion concerning the 
choices we made among these goals.

15. We do not believe that the 
Milgrom-Wilson activity rules w ill 
excessively restrict bidders’ flexibility to 
bid for desired combinations of licenses 
or cause licenses to be awarded to 
bidders who value them less than other 
bidders. The rules were expressly 
designed to counteract the incentive to 
delay serious bidding that occurs in 
simultaneous auctions, without unduly 
limiting bidders’ flexibility to pursue 
backup strategies and to use new 
information.40 The restrictions placed 
on bidders at the beginning of the three- 
stage auction procedure are modest. In 
the first stage, to retain full eligibility a 
bidder need only bid on, or have the 
highest bid from the previous round on, 
licenses representing at least one-third 
of the MHz-pops he or she ultimately 
hopes to win. In the second stage, the 
bidder must bid on, or hold the high bid 
on, two-thirds of the MHz-pops he or 
she hopes to win. Only in die third stage 
are bidders required to bid on the full 
amount of MHz-pops they hope to 
acquire.41 Bidders may shift bids among 
any combination of licenses from round 
to round.42 Paul Milgrom points out that 
at the shift from stage I to stage II there 
will be no more than three bidders on 
an average license, and at the shift to 
stage III there will be at most IV 2 
bidders on an average license.43 Because 
the progression to higher stages imparts 
such information, it gives the bidders 
important signals concerning the state of

38 S e c o n d  R ep ort a n d  O rder At 1134.
"F o r  instance, GTE notes that a bidder may be 

interested in some properties only if it can also 
acquire other key properties. GTE states that “ under 
the modified Milgrom-Wilson rule, the bidder could 
be forced to choose between dropping out of the 
auction prematurely or staying.active in markets 
that may prove to be less valuable if the bidder 
loses out in the other key m arkets.’’ GTE Petition 
at 9-10. The S e c o n d  Report a n d  Order considers 
the same situation of interdependency and 
concludes that a bidder would have more flexibility 
with the three-stage Milgrom-Wilson rule than with 
another possible activity rule, that of starting the 
bidding with the third stage of the Milgrom-Wilson 
rule. S e e  S e c o n d  Report a n d  Order at H 142.

4®M
41 Id . at i  137.
42 Id . at 136.
43 Ex parte submission of Paul Milgrom, June 21, 

1994 at 2.
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bidding By stage HI, bidding should be 
rapidly drawing to a dose, and any 
major shifts in strategy should already 
have been implemented. Bidders who 
believe that they may want to expand 
their purchases if  prices are 
unexpectedly low can guarantee their 
ability to do so by making a sufficiently 
high upfront payment.

16. In the Second Report and Order, 
we also stated our intention to reduce 
the complexity faced by bidders by 
developing bidding software and. 
making it available to all bidders in 
auctions in which a Milgrom-Wilson 
activity rule is used.44 SB C  expresses 
concern that the software may not be 
available in time. Software was in fact 
developed in time for the July 
nationwide narrowband auction, and 
performed successfully in that auction. 
In light of that success, we have no 
doubt that appropriate software will 
also be available for the remaining 
narrowband and broadband auctions.

17. Finally, we remind petitioners 
that, in the Second Report and Order, 
we adopted the three-stage Milgrom- 
Wilson activity rules only as a preferred 
option.45 We deferred to later, service- 
specific Orders the choice of actual 
rules to be used in auctions for 
individual services, depending, as 
discussed in the Second Repent and 
Order, on the characteristics of the 
services and our experience with the 
conduct of auctions. In addition, we 
retained the flexibility to decide on an 
aucti on-by-auction basis, and to 
announce by Public Notice before the 
auction, whether to use an activity rule, 
and if so what type of rule.46 Thus, if 
experience shows that the Milgrom- 
Wilsasn rules are unduly difficult to 
administer, we may shift to other 
activity rules, including the one 
recommended by petitioners requiring 
only that bidders be active on a single 
license in each round. We also expressly 
retained the discretion, requested by 
SBC, to announce at any point during a 
multiple round auction that the auction 
will end after some specified number of 
additional rounds.47

18. In the Second Report and Order 
the Commission also retained the ability 
to speed up an auction by announcing
at any time during ms auction that the 
next stage of the auction w ill begin in 
the next bidding round.48 In this Order 
the Commission wishes to make explicit 
that this discretion could be exercised 
by employing an alternative rule for

u  Second Report a n d  O rder at f 14 &
45 Second Report and O rder  at f  >44.46 W. at 133;
47 Id. at H 132.
**Id. atn.1 1 0 .

moving from one stage of the auction to 
the next. The Commission will 
announce by Public Notice prior to an 
auction its intent to use an alternative 
rule. One possible alternative rule 
would be that the auction will move to 
the next stage if in each of some fixed 
numtter of rounds, bidding activity is 
below some level measured as the ratio 
of new bids {measured in terms of MHz- 
pops) to available licenses {measured in 
terms o f MHz-pops). The ratio of new 
bids to licenses may be a better measure 
of bidding activity than the percentage 
of total licenses on which the high bid 
has increased (measured in terms of 
MHz-pops) because It accounts for the 
possibility that bidding may be 
concentrated cm a few licenses. In 
contrast, the latter measure indicates the 
same level of bidding activity regardless 
of how many bids are made on a given 
set of licenses.

B. Suggested Opening Bid

19l In the Second Report and Order, 
we stated that in multiple round 
auctions the Commission will generally 
specify minimum bid increments to 
speed the progress of the auction.49 The 
bid increment is the amount or 
percentage by which the bid must be 
raised above the previous round's high 
bid in order to be accepted as a valid bid 
in the current round. W e retained the 
discretion to use a "suggested”  
minimum bid increment rather than a 
required bid increment.50

20. In the recent nationwide 
narrowband auctions, it became 
apparent that the Commission may need 
further tools to avoid unnecessarily long 
auctions. In order to expedite the 
auction process further, we also reserve 
the discretion to establish a suggested 
opening bid on each license in addition 
to the minimum bid increment.91 Where 
we adopt a suggested opening bid, 
initial bids will have to be above the 
minimum bid increment but may be 
below the suggested opening bid. 
Generally, we will establish suggested 
opening bids in the range of $.02-$. 20 
per pop per M H z for each license. This 
suggested opening bid w ill provide 
bidders with an incentive to start 
bidding at a substantial portion of the 
license value, thus ensuring a rapid 
conclusion of the auction.

^ S e c o n d  R eport a n d  O rd er  aj f  124
50 Under a suggested minimum bid» increment 

rutev the auction wou id close lino bids or only one 
bid was submitted that was above the minimum bid 
increment. Id . at n. 102.

51 S e e  e x  parte submission of Paul Milgrom. May 
19,1994.

C. Commission Discretion During 
Auctions

21. In the Second Report and Order, 
and discussed supra, we chose our 
primary auction methodology, but noted 
that no one auction design is optim a l for 
all auctionable services. We stated that 
we would adopt auction rules for 
specific services in subsequent Report 
and Orders, based cm criteria 
established in the Second Report and  
Order. We further stated that when we 
announced individual auctions for 
specific services, we would specify 
more detailed procedures for those 
auctions in a Public Notice, but that 
those procedures also would be 
governed by criteria set forth in the 
Second Report and Order.** Our rules 
also afforded flexibility with respect to 
some auction procedures, such as those 
governing the duration ofbidding 
rounds, minimum bid amounts, and 
stopping rules, and we stated that we 
might make decisions regarding such 
matters during the course of an 
auction,531

22. Petition. The National Association 
of Business and Educational Radio, fac- 
("NABER”) asserts that the auction rules 
do not comply with the public interest 
and the Administrative Procedure A c t54 
because they allow the Commission to 
circumvent the normal notice and 
comment procedure, and that the rules 
prevent providers of service from 
devising a business plan and auction 
strategy in advance.55 NABER states that 
the Commission should eliminate its 
discretion to change the auction rules or 
procedures during a particular auction, 
that bidders need to know the rules 
which will apply for a particular service 
auction, and that interested parties 
should have the opportunity to provide 
meaningful comment before the final 
auction rules fox particular services and 
frequencies are set56 NABER asserts 
that should the Commission change 
bidding methods in mid-stream without 
prior public comment, the Commission 
would violate the notice and comment 
rulemaking requirements of the 
Administrative Procedure A ct, by its 
failure to keep a record and analyze and 
consider all relevant matter regarding 
those new rules.57

23. Discussion. We believe that the 
process we have used to adopt auction 
designs and implementation procedures 
and the rules themselves fully comply

52 Id . at 68.
53 Id . at 123.126, 132.
54 S e e  Aiknimstrative Procedure Act, 5 U-.S.C. 

§§ 551 et seq.
55 NABER Pstitieivat 2.
56 id at a.
47 id. at 9; see 5 U .S.G  §553.
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with the Administrative Procedure Act. 
In the NPRM in this docket, we 
provided notice of the auction designs 
we were considering and requested 
comment on issues of auction design 
and procedure. We received voluminous 
public comment on these issues. In the 
Second Report and Order, we carefully 
considered all comments and 
suggestions concerning a wide variety of 
proposed auction designs, including the 
comments and proposals of numerous 
experts in auction theory. We have 
established a broad framework for the 
conduct of license auctions, specifying 
a menu of auction designs and 
procedures from which we will choose 
for individual auctions. We have 
identified our preferred options, and 
have discussed the circumstances in 
which we believe the various options 
will be most appropriate in order to 
serve our statutory goals, and which are 
therefore most likely to be chosen. After 
the Second Report and Order was 
issued, we made, in addition, more 
specific choices of auction designs for 
particular services in Orders dealing 
with those services.58 We have also 
established application, payment, and 
penalty procedures for individual 
services.59 The procedures, we believe, 
afforded members of the public all of 
the procedural rights to which they are 
entitled under the Administrative 
Procedure Act.

24. Our rules, however, must also be 
flexible enough so that we can adjust 
our procedures to fit the circumstances 
of individual auctions. We will not 
know until we have gained some 
experience with simultaneous multiple 
round auctions exactly what values of 
such parameters as bidding increments 
and triggers for movement to the next 
auction phase work best under what 
circumstances. Consequently, we 
believe that it is important for those 
running the auctions to be able to use 
information generated in the early 
auctions and in the early rounds of 
individual auctions. Further, it may be 
important to be able to respond to the 
behavior of bidders in the course of 
particular auctions. We may find it 
desirable to allow more time for 
consultation between bidding rounds in 
complex auctions, for instance, or, in 
light of the statutory requirement to 
issue licenses expeditiously, to increase 
the bidding increment to hasten the 
conclusion of an auction if the auction 
is proceeding slowly. Clearly, notice

58 See Third Report a n d  O rder at Hi 16-40, 
Fourth Report and O rder at 1 11—18, and Fifth  
Report a n d  O rd e rst  1127—57.

59 See Third Report a n d  O r d e r s t  fH 41-60, 
Fourth Report and O rder  at 1119-29, and Fifth  
Report a n d  O rd erst  Hi 58-92.

and comment procedures would be 
unworkable in such cases. The 
flexibility that our rules permit us is 
analogous to the ad hoc decisional 
authority that may be exercised within 
other types licensing proceedings, and 
our discretion here is similarly 
constrained by the general framewotk 
and standards embodied in our rules.
The latitude remaining to the 
Commission to alter auction procedures 
is, however, necessary to ensure that we 
can make improvements as we become 
aware of the need for them, and that we 
can manage auctions efficiently. The 
Commission will exercise its discretion 
in a manner consistent with our clearly 
articulated goals and the general 
procedures we have established.

25. We have also taken care to 
safeguard bidders’ interests. During the 
course of an auction only minor 
adjustments in procedures are permitted 
that will necessitate no major changes of 
strategy on their part. Further, we have 
stated clearly which procedures are, and 
which are not, subject to change dining 
the course of an auction, so that bidders 
will know what kinds of changes to 
expect and to prepare for. We have 
stated that when we announce auctions 
for particular services by public notice, 
we will also announce the procedures to 
be used in those auctions.60 We believe 
that this approach will provide 
prospective bidders with ample - 
information to plan rational bidding 
strategies.

26. Finally, although the Commission 
has never before used auctions as a 
licensing method, we note that our 
auction procedures afford as much, or 
more, detailed guidance to bidders than 
is usually provided in advance of an 
auqtion. For example, in conventional 
oral auctions the auctioneer customarily 
has the discretion to alter bid 
increments and other procedures at will 
in any manner and at any time during 
an auction. As in other types of 
auctions, we believe that it will be 
critically important to the success of our 
auctions to leave the Commission some 
discretion to fine-tune auction 
procedures between auctions and, in 
some cases, on an ad hoc basis, during 
the course of an auction. Accordingly, 
we affirm our original decisions to 
adopt rules that afford the Commission 
some flexibility to modify its procedures 
during the course of an auction, within 
the scope of the Options we have 
delineated and under the circumstances 
described above.

60 S e c o n d  Report arid O rder at f  68.

D. Treatment of Upfront Payments
27. In the Second Report and Order 

we required bidders to tender a 
substantial payment in advance of the 
auction in order to deter frivolous or 
insincere bidding.61 Upfront payments 
were also intended to provide a source 
of funds for collection of penalties for 
bid withdrawal.62 The amount of the 
upfront payment was related to the level 
of eligibility the bidder wished to 
establish, measured in terms of the 
population and amount of spectrum 
encompassed by the licenses on which 
the bidder was permitted to bid. In some 
cases the upfront payment could 
amount to millions of dollars.63 We 
required that upfront payments be 
submitted prior to bidding, and we did 
not permit use of letters of credit or 
Treasury bills for upfront deposits due 
to administrative difficulties in 
accepting payment in such forms, at 
least until the Commission has more 
experience in conducting auctions.64 
We stated that upfront payments made 
by a winning bidder would be applied 
to satisfy its down payment obligations, 
and that losing bidders’ upfront 
payments would be returned if they 
wished to withdraw from further 
bidding.65

28. Petitions. GTE asserts that the 
Commission should adopt an interest- 
bearing evergreen deposit procedure for 
upfront deposits.66 GTE states that, 
since the Commission is not currently 
authorized to establish interest-bearing 
accounts, substantial sums of money 
could be tied up in upfront deposits 
without any accrual of interest for 
substantial periods of time. GTE asserts 
that maximum bidder flexibility can be 
achieved by allowing bidders to add or 
withdraw deposit funds during the 
course of the auction. GTE states that 
the Commission needs to ensure that it 
has the requisite authority to permit the 
accumulation and payment of interest.

29. AIDE states that when a winning 
bidder’s upfront payments, less bid 
withdrawal penalties, exceed the 
required deposit, the excess upfront 
payment should remain available for 
crediting to another auction or for 
refund to the winning bidder.67 AIDE 
points out that, in the case of designated 
entities, the required deposit is only 10 
percent. AIDE notes that the 
Commission has stated that it will apply 
this policy for losing bidders, and as a

61 S e c o n d  Report and O r d e r st  H 171.
62 Id . at H176.
63 Id . at K 172,173.
64 Id . at 11182,184,185.
65 Jd. a t!  187, n.140.
66 GTE Petition at 11-13.
67 AIDE Petition at 15.
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matter of equal protection the 
Commission should apply the same 
policy to winning bidders with excess 
upfront payments,6®

30. AIDE requests clarification of 
footnote 133 in the Second Report and 
Order.*9 Footnote 133 reads:

For example, an entity that is 
interested in bidding on several 30 MHz 
PCS licenses with a goal of providing 
service to a population of at most 50 
million should make an upfront 
payment of $30 million ($.02 x 30 M Hz 
x 50.000,000). That bidder w ill not be 
permitted to bid (at any time) in the 
auction, or be permitted to win, 30 M Hz 
licenses covering more than 50 million 
pops.
, 31. Discussion. Allowing bidders to 
add funds to upfront deposits in order 
to increase their eligibility level, or to 
withdraw funds from upfront deposits, 
as GTE recommends, would add greatly 
to the complexity of the Commission’s 
administrative task. The Commission 
would have to keep track of changes in  
eligibility due to changes in upfront 
payments, as well as to changes in 
bidders* activity levels, and would have 
to ascertain that fund transfers had 
taken place before permitting bidders to 
bid at the levels to which the additional 
payments entitled them. Because of the 
short intervals between rounds, delays 
in the transfer of funds would likely 
create problems for both bidders and the 
Commission. For these reasons, we 
believe it is prudent to require bidders 
to submit upfront payments that 
represent the maximum level of bidding 
that they anticipate before the beginning 
of the auction. Bidders can always 
ensure that they will be able to expand 
their bidding above their originally 
anticipated level by submitting a 
sufficiently large upfront payment and 
maintaining a high activity level.

32. We agree with AIDE that winners’ 
upfront deposits, in excess of their 
required down payment deposits and 
any penalties they may owe, should be 
refunded expeditiously. We intend to 
refund excess upfront deposits of all 
bidders as soon as possible. We will not 
apply excess upfront deposit balances to 
subsequent auctions, however, due to 
the additional administrative difficulty 
of tracking the funds.

33. With respect to AIDE’S request for 
clarification, we clarify that footnote 
133 means that in any round of the 
auction, a bidder who has made an 
upfront payment of $30 million may tad 
on, or hold the high bid from the 
previous round on, 30 M H z licenses in 
markets with a combined population

68 Id. at 16.
69 Id. at 13,

totaling not more than 50 million. The 
specific licenses on which the bidder 
submits bids may vary from round to 
round, but the total MHz-pop ceiling 
cannot be exceeded in any single round.
E. Default Penalty

34. In the Second Report and Order 
the Commission imposed a default 
penalty for withdrawing a bid after a 
simultaneous multiple round auction 
has dosed.70 This default penalty was 
set at 3 percent of the amount of the 
winning bid the next time the license is 
offered by the Commission, or 3 percent 
o f the amount of the defaulting bidder's 
bid, whichever is less. The default 
penalty would be imposed in addition 
to the bid withdrawal penalty, which 
was set at the difference between the 
amount bid and the amount of the 
subsequent winning bid. We stated that 
the default penalty was intended to 
provide an incentive feu bidders who 
wished to withdraw their bids to do so 
before the close of the auction. We 
stated that such a penalty was 
appropriate because a withdrawal that 
occurs after an auction closes is likely 
to be more harmful than one that occurs 
before closing. We stated that if a 
withdrawal occurs after the auction 
closes, other bidders will have little 
opportunity to revise their strategies, 
and the likelihood will be lower that the 
licenses w ill be awarded to those who 
value them most. We also stated that 
default imposes on the government the 
extra costs of re-auctioning the license.

35. Petition. AIDE asserts that the 
default penalty will produce a windfall 
to the Treasury if the winning bid 
exceeds the defaulting bid by more than 
3 percent.71 AIDE states that the 
defaulting bidder should pay no penalty 
if the second bid exceeds the defaulting 
bid by 3 percent or more, and that if the 
second bid exceeds the defaulting bid 
by less than 3 percent, the defaulting 
bidder's penalty should be the 
difference between the second winning 
bid and 103 percent of the defaulting 
bid.

36. Discussion. We believe that it is 
appropriate to charge the full 3 percent 
default penalty in addition to the bid 
withdrawal penalty whether or not the 
winning bid in the second auction 
exceeds the defaulting bid. As we stated 
in the Second Report and Order, the 
function of the default penalty is to 
encourage bidders who plan to 
withdraw their bids to do so before the 
close of the auction.72 The additional 
costs to the Commission and to other

70 S e c o n d  Report aiut Order at *2 154.
71 AIDE Petit!©» at 14.72 Second Reptxl and O rd er at y  154.

bidders o f auctioning the license a 
second time, and the increased 
likelihood that the license will not be 
won by the bidder who values it most, 
are incurred as a consequence of default 
regardless of the level of the bids. Even 
if the winning bid is higher than the 
defaulting bid, we have no reason to 
believe that it is higher than the 
winning bid would have been had the 
defaulting bidder withdrawn before the 
close of the auction, nor have we reason 
to believe that a high winning bid 
compensates tor the undesirable effects 
of default. Consequently, we retain the 
default penalty as set forth in the * 
Second Report and Order.

F. Disclosure of Bidding Information
37. In the Second Report and Order 

the Commission recognized the 
informational benefits to be gained from 
releasing bidder identities during an 
auction, but concluded that such 
information should not be released 
because “ the risk of collusion and 
strategic manipulation outweighs the 
benefits of the additional information.“  
Instead the Commission adopted an 
intermediate approach pursuant to 
which the bidder identification numbers 
and bid amounts tor each bidder will be 
released at the end of each round of 
bidding. This approach provides 
bidders with useful information without 
incurring excessive risks of collusion 
and strategic manipulation.7®

38. Petitions. GTE and Southwestern 
Bell request that the identifies of 
bidders be released during the course of 
the suction. GT E requests that the 
identity of the bidder associated with 
each bidder identification number be 
disclosed during the bidding process.74 
SB C states that the Commission should 
announce both the identity of the 
highest bidder and the bid amount for 
each round of the auction.75 GTE argues 
that a bidder must construct a strategy 
based on its own valuation of the 
spectrum as well as estimates of its 
competitors' valuations and past bids, 
and that a fundamental component of 
this exercise is knowledge of who the 
competitors are. GTE notes that the 
Commission’s sole justification for not 
furnishing information about the 
identity of bidders is a concern for 
collusion, and states that the Second  
Report and Order includes other 
mechanisms for minimizing collusion. 
GTE states that increases in available 
information raise the level of 
competition and the efficiency of 
license assignments, and that access to

73 id at f i s a
74 GTE Petition at 4—6.
75 SBC Petition at S-10.
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bidder identification information may 
increase revenue from the auction 
process while ensuring award to the 
bidder who most highly values the 
license.76 SBC argues that the decision 
to keep winning bidder identities secret 
creates an opportunity for collusive 
behavior because cartels could 
coordinate activities and punish 
violators without detection. SBC notes 
that if the identity of all bidders is 
known, the Commission and bidders 
need not be concerned with protecting 
bidders’ identity. SB C states that 
knowing who the successful bidders are 
affects other bidders’ ability to assess 
the accuracy of their valuation of the 
spectrum and allows them to ascertain 
that an aggregation of licenses is 
underway which might pose a 
competitive threat. M CI states that 
because of the potential for bidder 
collusion and strategic manipulation, 
bidder identities should not be 
revealed.77

39. Discussion. Arguments in favor of 
disclosing bidder identities primarily 
turn on the value of the information in 
improving the quality of bids. Some 
auction experts argue that bidders’ 
estimates of license values can be 
improved by comparing them to the 
valuations of their competitors.78 
Bidders’ valuations of licenses may also 
be highly dependent on knowing the 
identity of neighboring carriers, 
especially regional leaders and 
competitors, and on knowing the 
manner in which complementary 
licenses are likely to be used and the 
compatibility of standards both inside 
and outside their desired service areas. 
Maximizing information available to 
bidders may increase bids by decreasing 
bidders’ incentives to reduce their bids 
to avoid the “ winner’s curse,” the 
tendency for the bidder who most 
overestimates the value of the item for 
sale to win an auction. Revealing bidder 
identities may facilitate awarding 
licenses to those who value them most 
highly by providing more information to 
bidders. More accurate valuation of 
licenses by bidders can thus improve 
the efficiency of license assignments. In 
addition, publicly disclosing the 
identity of other bidders may encourage 
vigorous bidding for licenses. Releasing 
bidder identities may increase interest 
in and media coverage of the auctions.

40. Our experience with the first 
narrowband PCS auction showed that 
preventing bidder identities from being

76GTE Petition at 5-6.
77 MCI Comments at 3.
78 S e e  e.g. comments of PacBell on NPRM, 

Attachment by Paul R. Milgrom and Robert B. 
Wilson at 21.

revealed can be extremely difficult. In 
addition, if some but not all bidders 
know other bidders’ identities, those 
bidders have an advantage in the quality 
of information available to them and in 
the potential ability to thwart others’ 
bidding strategies. Concealing bidder 
identities may give an advantage to 
larger bidders that have the resources to 
devote to discovering other bidders’ 
identities.

41. As we noted in the Second Report 
and Order, however, releasing the 
identities of high bidders may foster 
strategic manipulation, such as bidding 
up the prices of licenses needed by 
rivals, and may facilitate collusion.79 
Some auction experts argue that 
anonymity makes it harder to target a 
firm for strategic hold-up because the 
bidding and aggregation strategies of 
specific competitors cannot be easily 
detected.80 Concealing bidder identities 
makes initiating collusive arrangements 
during the course of an auction more 
difficult because bidders will not easily 
be able to identify the parties against 
whom they are bidding, unless those 
parties voluntarily reveal their 
identities. On the other hand, 
concealing bidders’ identities may not 
be critical to preventing collusion 
during an auction; existing antitrust 
laws and the F C C ’s collusion rules 
should be adequate to prevent collusive 
conduct. In any event, under an 
anonymous bidding scenario, if bidders 
want to collude they can simply 
disclose their bidder identification 
numbers to one another before the 
auction.

42. Because of the advantages of 
providing more information to bidders 
and the difficulties involved in ensuring 
that bidder identities remain 
confidential, we will generally release 
the identities of bidders before each 
auction. However, we recognize that 
experts disagree on the potential for 
knowledge of bidders’ identities to 
facilitate collusion and other strategic 
behavior. Consequently we wish to have 
the flexibility to conceal bidder 
identities if further experience shows 
that it would be feasible and desirable 
to do so. We may also wish to test the 
effects of releasing identities of bidders. 
Consequently we are reserving the 
option to withhold bidder identities on 
an auction-by-auction basis. If we 
decide to withhold bidder identities for 
a particular auction, we Will announce 
that decision by a service-specific

79 Seco n d  Report a n d  O rder at H 158.
80 Comments of NYNEX on NPRM, attachment by 

Robert G. Harris and Michael L. Katz, “ A  Public 
Interest Assessment of Spectrum Auctions for 
Wireless Telecommunications Services” at 9.

auction Order. We will announce by 
Public Notice prior to each auction 
whether the identities of bidders will be 
made public in that auction.

G, Standby Queue
43. Petition. GTE states that for 10 

M Hz blocks in broadband PCS the 
Commission should adopt the “ standby 
queue”  bidding mechanism considered 
in experiments sponsored by the 
National Telecommunications and 
Information Administration and 
conducted at the California Institute of 
Technology.81 The standby queue 
allows parties seeking individual 
licenses to coordinate their bids in order 
to beat a bid for a combination of 
licenses. GTE asserts that the standby 
queue would allow bidders seeking to 
combine smaller blocks into a larger set 
of frequencies, or to combine blocks on 
a geographic basis, to obtain information 
about the status of bidding that would 
permit them to bid rationally and 
efficiently.

44. Discussion. The standby queue is 
a mechanism to be used in conjunction 
with combinatorial auctions. In the Fifth 
Report and Order we concluded that the 
disadvantages of combinatorial bidding 
were likely to outweigh the advantages 
for auctions of broadband PCS licenses, - 
and we adopted simultaneous multiple 
round bidding as our auction 
methodology for broadband PCS 
licenses. Nevertheless, we left open the 
option to use combinatorial auctions if 
simultaneous multiple round auctions 
do not result in efficient aggregation of 
licenses, and if there are significant 
advances in the development of 
combinatorial auctions.82 Although we 
have no current plans to use 
combinatorial auctions, if in the future 
we do adopt such an auction 
methodology we will consider the use of 
a standby queue mechanism.

H. Filing Fees .
45. Petition. William E. Zimsky 

(Zimsky) states that the rule imposing 
filing fees for the filing of short-form 
applications for auctions should be 
deleted.83 Zimsky asserts that because 
there is no provision in 47 U .S.C.
§ 158(g) for imposing the filing fee for 
the new short-form application, the 
Commission lacks the statutory 
authority to impose such a fee. Zimsky 
also asserts that, even if the Commission 
has such statutory power, to impose a 
filing fee on all bidders is unreasonable 
because the filing fee was designed to 
recoup the costs of fully processing the

81 GTE Petition at 13-14.
82 Fifth Report a n d  O rd e r  at H 35.
83 S ee  William E. Zimsky Petition.



Federal Register / V oi. 59, N o . 165 / Friday, A ugust 26, 1994 / Rules and Regulations 44279

application. Since only auction winners 
will submit long-form applications and 
have their applications scrutinized, the 
losing bidders do not receive this 
service. Consequently, the 
Commission’s proposed scheme is 
unconstitutional, he argues, because a 
user fee which is not reasonably related 
to, or a fair approximation of, the cost 
incurred by the government in 
providing the service for which the fee 
is assessed, effects a taking of 
applicants’ property without just 
compensation, in violation of their fifth 
amendment rights. Zimsky cites Webb’s 
Fabulous Pharmacies, Inc. v. Beckwith, 
449 U.S. 155,163 (1980); United States 
v. Sperry Corp., 493 U .S . 52, 60 (1989) 
in support of his argument.

46. Discussion. The Commission has 
requested express statutory authority to 
impose section 8 application fees for 
short-form applications. In the absence 
of such express authority, we do not 
currently impose fees for short-form 
applications. However, long-form 
applications in most services are subject 
to fees under section 8. Consequently 
we find Zimsky’s petition to be moot, 
and we dismiss it.

I. Waiver Requests in Short-Form 
Applications

47. Cable & Wireless, Inc. (CWI) asks 
that the Commission reconsider its rules 
that appear to mandate dismissal of the 
short-form application (Form 175) that 
do not certify compliance with the 
foreign ownership provision of Section 
310 of the Communications Act, 
notwithstanding the filing of a request 
for waiver or other relief.84 CWI asserts 
that the Commission should permit 
participation at auction where the 
applicant certifies to the pendency of 
such a waiver request. In considering 
the acceptance for filing of short-form 
applications, the Commission will 
accept certifications that state that a 
request for waiver or declaratory ruling 
concerning the requirements of section 
310 is pending.85

J. Rules Prohibiting Collusion
48. In order to prevent collusion in 

bidding, the Commission in the Second 
Report and Order stated, * * * bidders 
will be required to identify on their 
short-form applications any parties with 
whom they have entered into any84 See petition of CWI.85On January 5,1994, CWI also filed a petition seeking a declaratory ruling that the public interest warrants grant of common carrier radio license applications to U.K. citizens and/or corporations that possess ownership interests in excess of the foreign ownership benchmarks in Section 310(b)(4) of the Communications Act. We expect to address the merits of this petition in a separate Declaratory

consortium arrangements, joint 
ventures, partnerships or other 
agreements or understandings which 
relate in any way to the competitive 
bidding process. Bidders will also be 
required to certify on their short-form 
applications that they have not entered 
into any explicit or implicit agreements, 
arrangements or understandings of any 
kind with any parties, other than those 
identified, regarding the amount of their 
bid, bidding strategies or the particular 
properties on which they will or will 
not bid * * *. After such applications 
are filed and prior to the time that the 
winning bidder has made its required 
down payment, all bidders will be 
prohibited from cooperating, 
collaborating, discussing or disclosing 
in any manner the substance of their 
bids or bidding strategies with other 
bidders, unless such bidders are 
members of a bidding consortium or 
other joint bidding arrangement 
identified on the bidder’s short form 
application.86

49. Petition. BET Holidays, Inc. (BET) 
states that the above requirements 
prevent bidders from entering into any 
new agreements, joint ventures or 
similar arrangements with other entities 
after filing a short-form application.87 
BET claims that as a consequence 
bidders may be locked into bidding 
arrangements significantly before thè 
commencement of the auctions, and 
will be unable to modify their bidding 
strategies, consult with experts or 
others, or enter into alliances with new 
parties any time after the filing of the 
short-form application. BET states that 
the collusion rule is an unrealistic 
constraint on lawful business behavior. 
For example, according to BET, if a 
company does not identify affiliates or 
others with whom it must consult, the 
company would be forbidden from 
soliciting research, sharing resources, or 
discussing its bids until after the 
winning bidder tenders its down 
payment.88 BET requests that the 
Commission rely on antitrust law as a 
safeguard against collusion.

50. Discussion. While we intend to 
rely primarily on the antitrust laws to 
prevent bidding collusion, we believe 
that the anticollusion rules in the 
Second Report and Order will provide 
an important tool that will enable the 
Commission to detect, prevent, and 
punish collusion. To prevent and detect 
collusion, we believe that it is important 
to have clearly stated rules concerning 
the entities with whom communication 
about bidding strategies is permissible.

86 S e c o n d  Report and O rder  *2 225.
87 BET Petition at 10.
88 Id. at 11.

The requirement that an entity identify 
at the time of the short-form application 
those affiliates, or others with whom it 
has agreements concerning bidding, and 
the prohibition of communication 
concerning bidding with entities 
identified by other bidders, serve this 
purpose and are not particularly 
burdensome. Similarly, prohibiting 
additional agreements and alliances 
concerning bidding between applicants 
bidding for the same licenses, after 
applications have been filed and the 
identities of all applicants are known, 
seems a prudent deterrent to collusion 
that should have only a minimal and 
temporary effect on bidders’ flexibility. 
We wish to make explicit our intention 
that the prohibition extend to post­
application settlement agreements and 
discussions concerning settlement 
agreements.

51. We do believe, however, that our 
prohibition on communication among 
bidders and formation of agreements 
among bidders after applications have 
been filed may have been excessively 
broad in that it includes 
communications and agreements with 
bidders who are not bidding against 
each other, and so may prevent useful 
agreements that have no effect on the 
competitiveness of bidding. 
Consequently, we are modifying our 
collusion rules, which currently 
prohibit bidders from communicating 
with another after short-form 
applications have been filed regarding 
the substance of their bids or bidding 
strategies and which also prohibit 
bidders from entering into consortium 
arrangements or joint bidding 
agreements of any kind after the 
deadline for short-form applications has 
passed. In order to permit certain 
bidders to respond to higher than 
expected license prices by combining 
their resources during an auction, we 
will now permit bidders who have not 
filed Form 175 applications for any of 
the same licenses to engage in 
discussions and enter into bidding 
consortia or joint bidding arrangements 
during the course of an auction. We 
conclude that where bidders have not 
applied for any of the same licenses 
there is little risk of anticompetitive 
conduct and therefore we believe that it 
is appropriate to relax our collusion 
rules to permit bidders in this context 
to have great flexibility to increase their 
competitiveness in the auction by 
combining their resources, provided 
that no change of control of any 
applicant takes place.

52. In addition, we now believe that 
entering into consortium arrangements 
or adding equity partners during an 
auction may have a useful effect in
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enabling bidders to acquire the capital 
necessary to bid successfully for 
licenses. We have concluded that 
formation of consortia or changes in 
ownership after the filing of short-form 
applications will not necessarily have 
anticompetitive effects, provided they 
do not involve parties that might have 
bid against each other and do not result 
in a change in control of the applicant. 
Consequently, we wish to modify our 
rules regarding amendments to short- 
form applications. As a result of our 
experience in the nationwide 
narrowband PCS auction, we believe 
that it is necessary to allow applicants 
to amend their FCC Form 175 
applications to make ownership changes 
after the filing deadline has passed, 
provided such changes do not result in 
a change in control of the applicant. 
Permitting such amendments will 
provide bidders with flexibility to seek 
additional capital after applications 
have been filed, whole ensuring that the 
real party in interest does not change. 
Accordingly, we will modify Section 
1.2105(c) to permit applicants to amend 
their FCC Form 175 applications to 
reflect ownership changes that do not 
result in a change in control of the 
applicant, provided the parties have not 
filed Form 175 applications for any of 
the same licenses. Such changes shall 
not be regarded as major amendments to 
an application, provided they do not 
result in a transfer of control of the 
license or the applicant and do not 
change control of the company.

53. Situations may arise in which an 
applicant has some common ownership 
interest with another bidder. We wish to 
clarify that, unless that other entity is 
expressly identified as an entity with 
whom the applicant has an agreement 
concerning bidding, we will prohibit 
communication concerning bidding 
with that bidder, as described in the 
Second Report and Order, even if the 
other bidder is identified on the 
applicant’s short form application as 
having some common ownership 
interest with the applicant. We will 
retain the anticollusion rule as set forth 
in the Second Report and Order, with 
these clarifications.
K. Information Disclosure by Applicants 
and Licensees

54. Petitions. Two petitions deal with 
the amount of information auction 
participants are required to disclose. 
GTE requests that the Commission 
require applicants to provide full 
ownership disclosure in their short form 
applications.89 GTE asserts that by 
enabling the Commission and

89 GTE Petition at 2-4.

competing applicants to assess the 
legitimacy of auction applicants, full 
disclosure facilitates the award of 
licenses to qualified and eligible service 
providers. According to GTE, full 
disclosure also promotes open and 
informed bidding decision.

55. SBC asks that the Commission 
minimize requirements for disclosure of 
information upon transfer of licenses.90 
SBC states that the point of transfer 
disclosures is to “ prevent unjust 
enrichment as a result of the methods 
employed to issue licenses and 
permits.” 91 SBC assserts that rules 
designed to prevent unjust enrichment 
should be solely applicable, if at all, to 
designated entities that receive special 
accommodations, since the risk of 
unjust enrichment is high only in 
auctions where such special 
accommodations are provided. SBC  
asserts that the formation of reasonable 
and efficient alliances would be 
discouraged by the mandate to expose 
the details of the alliance to 
competitors. SBC particularly objects to 
the requirement that any management 
agreements or consulting contracts be 
filed. SBC seeks clarification that the 
disclosure requirements will apply only 
to the licensees which either have not 
begun to offer service or have only 
offered service for some minimal period 
of time.

56. Discussion. With respect to 
ownership disclosure in short-form 
applications, in the Second Report and 
Order we decided to require applicants 
to furnish only minimal information in 
short-form applications and bidder 
certifications prior to auctions in order 
to reduce administrative burdens and 
minimize the potential for delay.92 
Further ownership disclosure 
requirements, however, were adopted 
on a service specific basis in later 
Reports and Orders.93 We believe that 
GTE’s concerns are fully met by these 
requirements.

57. As for transfer disclosure 
requirements, Congress in the Budget 
Act required us to develop and test 
alternative auction designs.94 We noted 
in the Second Report and Order that in 
addition to allowing detection of unjust 
enrichment, transfer disclosure 
requirements would provide data 
necessary for evaluation on our auction 
designs.95 We noted that the reporting 
requirements would allow us to monitor

90 SBC Petition at 6-8.
91 Id . at 6 (citing 47 U.S.C. § 309(j)(4)(E)).
92 S e co n d  Report a n d  O rder at 1165.
93 S e e  Third Report and Order, Appendix at 13; 

Fifth Report a n d  O rder at 162.
94 47 U.S.C. 309(j)(3).
95 S e co n d  Report a n d  O rder at 1214.

our compliance with the Congressional 
directive in Section 309(j)(3)(B) to 
ensure that “ new and innovative 
technologies are readily accessible to 
the American people by avoiding 
excessive concentration of licenses and 
by disseminating licenses among a wide 
variety of applicants. * * V ’96 The 
information will be useful in meeting 
our statutory obligation to report to 
Congress on the outcome of tide 
auctions.97 The information we acquire 
from transfer disclosures, including 
purchase price and other aspects of the 
sale contracts and management 
agreements, will enable us to determine 
the ultimate distribution of licenses and 
the value of the spectrum for particular 
uses, and will permit comparisons 
between licenses awarded with and 
without designated entity provisions. 
Such analyses require collection of data 
from all licensees, not just from 
designated entities or those who have 
not begun to offer service or have only 
offered service for a short period of 
time. As we stated in the Second Report 
and Order, we do not expect the transfer 
disclosure requirements to be ' 
burdensome to licensees because the 
documents to be submitted will have 
been prepared for other purposes in any 
event Moreover, parties may request 
confidential treatment of competitively 
sensitive information pursuant to 
§§ 0.457 and 0.459 of our Rules.98 
Consequently We will retain transfer 
disclosure requirements for all transfers 
of licenses obtained by competitive 
bidding.
L. Application-Processing Rules

58. In the N P R M  in this proceeding 
the Commission stated:

In order to avoid needless 
duplication, we propose that the 
following general filing and processing 

- rules apply to all PCS: Sections 22.3- 
22.45 and 22.917(f), and 22.918-22.945, 
47 CFR 22.3-22.45, 22.917(f), and 
22.918-22.945. For those PCS  
applicants who file on Form 574, we 
believe that §§ 90.113-90.159 of our 
rules, 47 CFR 90.113-90.159, could be 
used to process those applications with 
appropriate modifications.99

59. Petition. AIDE asserts that the 
Commission acted improperly in 
proposing substantive PCS application­
processing rules in the NPRM  because, 
it argues, such rules are outside the 
scope of this rulemaking, which is 
limited to implementation of the

" Id .  at 1215.
97 S e e  Budget Act, 47 U.S.C. § 309(j)(2).
98 S e co n d  Report a n d  O rder at 1215, citing 47 

CFR 0.457, 0.459.
99N P R M  at 1128.
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competitive bidding requirements of 
§390(j) of the Communications Act.100 
AID E argues that the Commission’s 
proposal of application-processing rules 
is legally insufficient to constitute a 
valid notice of proposed rules, and that 
some of the rules cited have no 
immediate applicability to PCS service. 
A ID E asserts that in the Second Report 
and Order the Commission failed to 
respond to the merits of the arguments 
concerning filing and processing rules 
in A I D E ’S comments on the NPRM.
A ID E concludes that the Commission 
needs to issue a supplemental Notice o f 
Proposed Rulemaking to adopt license­
processing rules for PCS.

60. Discussion. The competitive 
bidding process is a means of assigning 
licenses, and rules and procedures for 
processing of license application are an 
integral and necessary part of that 
process. The Commission adopted few 
filing or processing rules in the Second  
Report and Order. Those rules that the 
Commission did adopt pertaining to the 
filing and processing of applications 
and certifications were clearly proposed 
in the NPRM.101 The rules to which 
A ID E refers were adopted not in the 
Second Report and Order but in 
subsequent Orders establishing auction 
rules for specific services.102 We 
address AIDE’S petition relating to those 
rules either in the Orders in which they 
were adopted or in reconsiderations of 
those Orders.103

M. Financial Qualifications
61. In the Second Report and Order, 

the Commission stated that applicants 
filing short form applications would be 
required to certify that they are 
financially qualified pursuant to Section 
308(b) of the Communications Act. The 
applicants would also be required to 
certify that they satisfy any financial 
qualification requirements for the 
service in question.104

62. Petition. AIDE states that applying 
competitive bidding and payment 
requirements in addition to existing 
financial qualification requirements 
disadvantages designated entities, who 
nave historically been constrained by 
difficulties in capital formation and 
financing. AIDE recommends that short- 
form applications not require and 
certification of financial qualification. If 
an application become mutually 
exclusive, according to AIDE, the 
applicant’s payment of its winning bid

100 AIDE Petition at 20-21.
101 See Secon d Report a n d  O rder at M 164-168, 

NPRM ai M  96-101.
102 See Third Report a n d  O rder at 141, n. 18; Fifti 

Report and Order at t83.
103 See Fifth Report and Order at i  83.
104 Second Report a n d  O rder at f  166.

would demonstrate that it was 
financially qualified. If the application 
did not become mutually exclusive, 
then the applicant should have a short 
period in which to file any required 
demonstration of financial 
qualifications by amendment.105

63. Discussion. We believe that, in 
order to prevent the delay in bringing 
service to the public that might be 
occasioned by bankruptcies or by 
prolonged financial negotiations, it is 
important to require licensee to have the 
financial ability to construct and operate 
a system in addition to being able to 
purchase the license. Consequently we 
will continue to require applicants to 
certify on their short-form applications 
that they meet any existing financial 
qualification requirements of the 
services in which licenses are 
auctioned. We will not, however, 
impose additional showings of financial 
qualification as part of the auction 
process.

IV. Designated Entities

A . Introduction
64. Several provisions of the Budget 

Act address participation by small 
businesses, rural telephone companies, 
and businesses owned by women and 
minorities (referred to collectively as 
"designated entities” ) in the 
competitive bidding process and in the 
provision of spectrum-based services. 
Specifically, Section 309(j)(4)(D) of the 
Act, provides that, in prescribing 
competitive bidding regulations, the 
Commission shall, inter alia, ensure that 
small businesses, rural telephone 
companies, and businesses owned by 
members of minority groups and women 
are given the opportunity to participate 
in the provision of spectrum-based 
services, and, for such purposes, 
consider the use of tax certificates, 
bidding preferences, and other 
procedures * * * 106

In addition, section 309(j)(3)(B), 
provides that in establishing eligibility 
criteria and bidding methodologies the 
Commission shall seek to promote the 
objectives of "economic opportunity 
and competition and ensurfe] that new 
and innovative technologies are readily 
accessible to the American people by 
avoiding excessive concentration of 
licenses and by disseminating licenses 
among a wide variety of applicants, 
including small businesses, rural 
telephone companies, and businesses 
owned by members of minority groups 
and women.”  To promote these 
objectives, section 309(j)(4)(A) expressly

105 AIDE Petition at 19-20.
106 47 U.S.C. § 309(j)(4)(D).

states that the Commission is required 
"to consider * * * alternative payment 
schedules and methods of calculation, 
including lump sums or guaranteed 
installment payments, with or without 
royalty payments, or other schedules or 
methods.” 107

65. In the Second Report and Order 
we adopted a broad menu of provisions 
that the Commission might employ to 
implement these statutory provisions. 
We adopted general provisions and 
eligibility rules designed to ensure that 
small businesses, rural telephone 
companies, and businesses owned by 
members of minority groups and/or 
women were afforded the opportunity to 
participate in both the competitive 
bidding process and in the provision of 
spectrum-based services. Specifically, 
we provide that small businesses 
(including those owned by women and/ 
or minorities and rural telephone 
companies) that are winning bidders for 
certain blocks of spectrum could pay in 
installments over the term of their 
licenses. We also indicated that rural 
telephone companies may be eligible for 
bidding credits for licenses obtained in 
their service areas if they make an 
additional infrastructure build-our 
commitment beyond any existing 
performante requirements. We 
indicated that bidding credits may be 
available to designated entities on 
certain frequency blocks. In addition, 
we retained the option of establishing 
set-aside spectrum in certain services, in 
which eligibility to bid may be limited 
to some or all designated entities. 
Finally, we stated that we would 
consider the use of tax certificates as a 
means of creating incentives both for 
designated entities to attract capital 
from non-controlling investors and to 
encourage licensees to assign licenses to 
designated entities in post-auction 
transactions.

66. In the Second Report and Order 
we recognized that the provisions 
applicable to particular designated 
entities would vary depending on the

107 S ee  also 47 U.S.C. § 309{j){4)(C)(ii), requiring 
the Commission, when prescribing area 
designations and bandwidth assignments, to 
promote "economic opportunity for a wide variety 
of applicants, including small businesses, rural 
telephone companies, and businesses owned by 
members of minority groups and women”; section 
309(j)(3)(A), establishing the objective to promote 
“ the development and rapid deployment of new 
technologies, products, and services for the benefit 
of the public, including those residing in rural 
areas, without administrative or judicial delays” ; 
section 309(j)(12)(D)(iv), requiring that the 
Commission’s 1997 report to Congress evaluate, 
inter alia, whether and to what extent “ small 
businesses, rural telephone companies, and 
businesses owned by members of minority groups 
and women wee able to participate successfully in 
the competitive bidding process.”
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nature of each individual service. For 
example, we retained the discretion to 
modify our general designated entity 
provisions for capital intensive services 
such as broadband PCS. In this regard, 
we stated that we would evaluate on a 
service-specific basis the capital 
requirements and other characteristics 
of the service to determine the 
appropriate provisions. We continue to 
believe that it is essential for the 
Commission to retain flexibility to 
select, and if necessary to modify, the 
general designated entity provisions and 
eligibility requirements on a service- 
specific basis depending on the capital 
requirements and construction costs of 
the particular service.
B. Rural Telephone Company Definition

67. Background. In the Second Report 
and Order, we adopted a definition of 
“ rural telephone company”  that 
includes independently owned and 
operated local exchange carriers that (1) 
do not serve communities with more 
than 10,000 inhabitants in the licensed 
area, and (2) do not have more than
50,000 access lines, including all 
affiliates.108 We stated our belief that a 
limitation on the size of eligible rural 
telephone companies was appropriate 
because Congress did not intend for us 
to provide special treatment to large 
LECs that happen to serve small rural 
communities.109

68. Petitions. Several parties filed 
petitions for reconsideration of the 
Second Report and Order requesting 
that we modify our standard definition 
for rural telephone companies. 
Petitioners’ proposals include requests 
that the Commission amend its 
definition of “ rural telephone company” 
(1) to expressly include municipal- and 
government-owned telephone 
companies within the “ rural telephone 
company” definition in accordance with 
the earlier Senate version of the Budget 
A ct,110 (2) to define “ rural telephone 
company” as a local exchange carrier 
with annual revenues of less than $100 
million or serving no more than 100,000 
access lines;111 and (3) to include 
within the definition of “ independently 
owned and operated” LECs that either 
operate 50,000 access lines or less serve 
communities of 10,000 or fewer 
inhabitants.112

108 47 CFR 1.2110(b)(3).
109 S ee  Seco n d  Report a n d  O rder  at i  282.
104 S e e  Anchorage Telephone Utility (ATU)

Petition.
111 See  Petitions of The National Telephone 

Cooperative Association (NTCA), South Dakota 
Network, Inc. (SDN) and U.S. Intelco Networks, Inc. 
(USIN).

112 S e e  Petitions of the Rural Cellular Association 
(RCA) and SDN.

69. In addition, Blooston,
Mordkofsky, Jackson & Dickens 
(Blooston) and South Dakota Networks, 
Inc. (SDN) request that the Commission 
eliminate the term “ independently 
owned and operated” from the 
definition of “ rural telephone 
company.” According to Blooston, this 
restriction is unnecessary to prevent the 
largest telephone companies from taking 
advantage of provisions provided for 
rural telephone companies, since this 
same purpose is already served by the
50,000 access line limit, Blooston argues 
the Commission should amend its 
eligibility rules to indicate that they 
include the access lines of affiliates. 
Similarly, SDN indicates that the 
Commission should include “ and 
affiliates” after “ 50,000 or fewer access 
lines” in the current definition. SDN  
maintains that the current language 
penalizes holding companies structured 
to permit telephone companies to offer 
paging and other nonregulated services.

70. The National Telephone 
Cooperative Association (NTCA) 
requests that the Commission amend the 
definition of rural telephone company 
to include any local exchange carrier 
with annual revenues of less than $100 
million or serving no more than 100,000 
access lines. NT CA  also indicates that 
the term “ independently owned” 
should not exclude small rural 
telephone companies that are affiliated 
with each other and that rural telephone 
company consortia should be permitted. 
U SIN  similarly advocates a “ rural 
telephone company”  definition based 
annual revenues of less than 
$100,000,000 or less than 100,000 
access lines. According to U SIN a 
revenue-based test is more accurate than 
net worth/net profit test.

71. The Rural Cellular Association 
(RCA), South Dakota Network, Inc. 
(SDN) and NT CA  ask that the 
Commission amend the definition of 
rural telephone companies to include 
any independently owned and operated 
local exchange carriers (“ LECs” ) that 
either operate 50,000 access fines or less 
or serve communities of 10,000 or fewer 
inhabitants. According to NTCA and 
RCA , the existing definition needlessly 
excludes many small independent 
telephone companies that serve rural 
areas. SDN alternatively requests that 
we revise the definition to include 
carriers with 100,000 or fewer access 
lines or up to $100 million in annual 
revenues.

72. Finally, Anchorage Telephone 
Utility (ATU) requests that the 
Commission modify the definition of 
rural telephone companies to include 
government-owned telephone 
companies. According to A TU , such a

modification is necessary to achieve 
congressional intent. A T U  notes that the 
Senate bill included municipally-owned 
telephone companies in its definition of 
rural telephone companies. A T U ’s 
argues that the Senate Bill mandates 
special consideration for rural telephone 
companies and directed the FCC to 
grant “ rural program licenses” to 
“ qualified” common carriers and 
explicitly said that the category of 
“ qualified" carriers included all state- i  
owned and municipally-owned 
telephone companies.113 As evidence 
Congress’ intent to include these 
provisions in the enacted version of 
Budget Act, A TU  asserts that the 
Conference Report declares that the 
Senate’s “ findings” are incorporated by 
reference.

73. Oppositions and Replies. In its 
Comment on Petitions for 
Reconsideration, BET supports retention 
of the Commission’s existing generic 
rural telephone company definition.114 
BET maintains that adoption of RCA ’s 
proposal to define rural telephone 
companies as LECs that have 50,000 
access or fewer or serve communities 
with no more than 10,000 inhabitants 
will allow large LECs that “ happen to 
serve rural areas” to qualify for 
designated entity provisions. In 
response to BET’s Comments, RCA  
asserts that the “ independently owned 
and operated”  requirement for rural 
telephone company eligibility will 
prevent large LECs from qualifying for 
rural telephone company provisions. 
RCA also restates its request for an 
amendment to the general rural 
telephone company definition to 
include LECs that serve 100,000 access 
lines or fewer.115

74. In fight of the Commission’s 
decision in Fifth Report and Order in 
this proceeding, which adopted an 
alternative rural telephone company 
definition, NT CA  argues that the 
Commission should abandon its generic 
rural telephone company definition and 
instead establish rural telephone 
company eligibility criteria on a service- 
specific basis. Alternatively NTCA  
proposes that we define rural telephone 
companies to include LECs that have 
annual revenues not in excess of $125 
million or that serve no more than
100,000 access lines.116 Tri-County 
Telephone Company, Inc. (Tri-County) 
supports SD N’s proposed rural 
telephone company definition (50,000 
access fines or serves no community 
with more than 10,000 inhabitants or

113 S ee  ATU Petition at 2-3.
114 BET Comments at 2.
115 RCA Reply at 2.
lie NTCA Reply Comments at 4.
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alternatively 100,000 access lines or 
less).117

75. Discussion. We are persuaded by 
petitioner’s arguments that the current 
generic “ rural telephone company”  
definition is overly restrictive and 
effectively excludes many 
independently owned telephone 
companies that serve rural areas.118 In 
the Fifth Report and Order we departed 
from our generic definition of rural 
telephone companies in the context of 
broadband PCS by adopting a definition 
that includes any local exchange carrier 
having 100,000 or fewer access lines, 
including^ affiliates.119 In adopting 
this definition of a “ rural telephone 
company,” we sought to achieve the 
congressional goal of promoting the 
rapid deployment of service in rural 
areas by targeting only those telephone 
companies whose service territories are 
predominantly rural in nature, and who 
are thus likely to use their wireline 
telephone networks to build 
infrastructures to serve rural 
America.120 For purposes of our rules 
governing broadband PCS licenses, we 
indicated our belief that this goal could 
best be achieved if we defined “ rural 
telephone companies”  as those local 
exchange carriers having 100,000 or 
fewer access lines, including all 
affiliates. We concluded that this 
definition included virtually all 
telephone companies whose service 
areas are predominantly rural.

76. For the foregoing reasons, we also 
believe that using the 100,000 access 
line definition as our standard rural 
telephone company definition will 
better serve our goals of encouraging the 
provision of service to rural areas than 
the definition previously adopted in the 
Second Report and Order. Accordingly, 
we will amend our standard definition 
of “rural telephone company” to 
include all local exchange carriers with
100,000 access lines or fewer, including 
affiliates. In general, we believe that this 
definition will more precisely capture 
those carriers that are truly rural in 
nature, while excluding the largest 
telephone carriers that do not face 
similar capital formation problems. We 
believe that this definition will also 
better achieve Congress’ goal for 
fostering the development and rapid 
deployment of new technologies and 
services to rural areas by making special 
measures available to legitimate rural

117 Tri-County Reply at 3.
»»See RCA Petition at 4-5; USIN Petition at 10 

NTCA Petition at 2.119 See Fifth Report and Order at i  198.
’“ We also note that the unique technological 

J®quhement8 and the capital intensive nature of roadband PCS dictated that we adopt this efinition of “rural telephone company."

telephone companies that require such 
provisions in order to meaningfully 
participate in the provision of service to 
rural areas without giving such benefits 
to large companies that do not require 
such assistance. Rural telephone 
companies that satisfy this definition 
thus will be eligible for rural telephone 
company provisions in each service 
where such provisions are 
established.121

77. As indicated above, Blooston,
SDN and NTCA request that we 
eliminate the phrase “ independently 
owned and operated”  from the 
definition of “ rural telephone 
company.” These petitioners assert that 
the “ independently owned and 
operated”  restriction in the rural 
telephone company definition was 
intended to prevent large telephone 
companies from taking advantage of 
rural telephone company benefits, but 
that this purpose is served by the access 
line limit. In this regard, SEW argues 
that such language unduly penalizes 
holding companies of nonregulated 
services and entities created by groups 
of telephone companies to provide 
equal access, SS7, and other services.

78. We agree. The new 100,000 access 
line rural telephone company definition 
adopted above includes the access lines 
of affiliates. Under the affiliation rules 
established in the context of broadband 
PCS, and adopted below as our generic 
affiliation rules, the access lines of 
holding companies, parent companies 
or affiliates of rural telephone 
companies that are not independently 
owned will be attributed for purposes of 
determining eligibility. This definition 
will capture most of the independently 
owned rural telephone companies, 
while excluding carriers affiliated with 
the largest LECs. In addition, we are 
concerned that the requirement that a 
rural telephone company must be 
independently owned would 
unnecessarily exclude rural telephone 
companies that are part of a holding 
company structure. Therefore we will 
delete the “ independently owned and 
operated”  requirement from our 
standard rural telephone company 
definition.

79. With respect to A T U ’s request that 
we amend our definition of rural 
telephone company to include 
municipal and government owned 
telephone companies that are owned by 
governmental authorities, we do not 
believe that such a change is warranted. 
A TU  contends that Congress meant to

121 Such companies also will be eligible for 
special treatment under our cellular attribution 
rules for broadband PCS. S e e  47 CFR 
24.204(d)(2)(ii)>

mandate special consideration not only 
for telephone carriers serving rural areas 
but also for all municipally-owned 
telephone companies, even those with 
wholly or predominantly urban service 
areas.122 This argument is based on 
A T U ’s interpretation of the Senate bill 
which preceded the enacted Budget Act. 
A T U  argues that the Senate bill 
containing the prototype of a mandate 
for special consideration for rural 
telephone companies directed the FCC  
to grant “ rural program licenses” to 
“ qualified”  common carriers and 
explicitly said that the category of 
“ qualified”  carriers included all state- 
owned and municipally-owned 
telephone companies. A T U  further 
states that the report of the conference 
committee that drafted the Budget Act 
declares that the Senate’s  “ findings”  are 
incorporated by reference.123 A T U  also 
asserts that without the aid of special 
assistance it and most other state-owned 
and municipal telephone companies 
will not be able to purchase spectrum 
licenses at auction because it is 
politically infeasible for them to 
generate and retain enough surplus 
revenue to fund such investments, due 
to popular aversion to increases in taxes 
or telephone rates.124

80. As wfc indicated in the Fifth 
Report and Order, we are not persuaded 
by A T U ’s arguments.129 We can find no 
specific evidence that Congress 
intended the term “ rural telephone 
companies” to include all state or 
municipally-owned telephone 
companies. In fact, the preceding bill 
contained an explicit mandate for 
preferential treatment of government- 
owned telephone companies that was 
deleted from the enacted bill. To the 
contrary, the fact that an antecedent bill 
contained an explicit mandate for 
preferential treatment of government- 
owned telephone companies that was 
deleted from the enacted bill could just 
as easily be interpreted as an indication 
that Congress rejected such a rule. We 
also disagree that state and municipal 
governments are without the means to 
participate successfully in auctions. As 
we noted in Fifth Report and Order such 
governments have substantial 
capabilities to raise funds through 
private financing, bond offerings and 
taxation.126

122 ATU Petition at 2-3.
1 23  j d .124 Id. at 4-5.125 See Fifth Report and Order at ^203.126 See Fifth Report and Order at f 200. In any 

event, most state and municipally owned telephone 
systems {although not ATU) will be captured by our 
new 100,000 access line rural telephone company 
definition.
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C. Rural Telephone Company Consortia
81. Petitions. Telephone and Data 

Systems, Inc. (TDS) requests that the 
Commission relax the eligibility 
requirements for rural telephone 
company bidding consortia by (1) 
eliminating the 50,000 access line limit 
for rural telephone company consortium 
applicants; (2) allowing companies with 
more than 50,000 access lines, directly 
or through affiliates, to participate in 
rural telephone company consortia by 
demonstrating that more than 50 
percent of their access lines company­
wide (including affiliates) and over 50 
percent of thosfe in the proposed service 
area serve only communities with
10,000 or fewer inhabitants and (3) 
providing that all rural telephone 
companies in consortia with 50,000 
access lines or less have the right to 
hold up to 60 percent of the equity in 
the consortium. SD N and NTCA also 
argue that the Commission should allow 
rural telephone companies to form 
consortia, since combining telephone 
companies would not alter their rural 
nature, so long as the rural telephone 
company retains at least 50.1 percent 
equity and control.

82. U SIN  similarly requests that small 
businesses, including rural telephone 
companies, be allowed to qualify for 
special provisions if they pool their 
resources into consortia, provided such 
consortia are controlled by designated 
entities. According to USIN, if such 
consortia are not permitted, rural 
telephone companies and other small 
businesses may be foreclosed from 
participation in the auction process and 
in the provision of auctionable services. 
USIN also indicates that efficiencies and 
economies of scale are created by 
aggregation and thus special measures 
should be provided to these entities 
who may be able to provide service 
most efficiently.

83. Discussion. We deny the requests 
of TDS, SD N ,127 and NTCA that we 
modify the standard definition of rural 
telephone company to eliminate or relax 
the access fine limit for rural telephone 
company consortia. In the Second 
Report and Order as a general matter, 
we declined to provide exceptions to 
our designated entity eligibility criteria 
for applicants that are consortia of 
various individual entities, which in 
combination fail to qualify as designated

127 SDN argues that the Commission should allow 
rural telephone companies to form consortia among 
themselves, since combining telephone companies 
does not alter their rural nature. SDN also argues 
that consortia with investors should be permitted so 
long as the rural telephone company retains at least 
50.1 percent equity and control. SDN Petition at 
fll 20-23.

entities.128 We found that such 
combinations, if they deviate from our 
standard definitions of designated 
entities, should not be eligible for 
provisions expressly designed for 
designated entities. This conclusion was 
based on our desire to provide economic 
opportunity to those entities designated 
in the statute and to ensure such entities 
the opportunity to provide spectrum- 
based services. We concluded that 
establishing exceptions to our 
definitions for consortia (even those 
wholly comprised of otherwise qualified 
designated entities) would undermine 
this objective by diluting the economic 
opportunity for individual qualified 
designated entities. We also found that 
allowing applicants to be formed from a 
combination of eligible and ineligible 
entities would invite attempts to abuse 
the designated entity provisions by 
those not entitled to them.

84. However, in the Second Report 
and Order we noted that we may 
determine on a service-specific basis to 
allow a designated entity consortium to 
receive other benefits based on equity 
and operational participation in the 
consortium by one or more designated 
entities. We retained the flexibility to 
enable designated entity consortia to 
qualify for special provisions 
particularly where the capital costs of a 
particular service are high and the 
formation of consortia is thus essential 
to foster investment in designated entity 
ventures and to enable such entities to 
compete in the provision of such 
service. In this regard, in the Fifth 
Report and Order we allowed consortia 
comprised of small businesses to qualify 
for all of the measures applicable to 
individual small businesses provided 
each member of the consortium 
individually satisfies the definition of a 
small business. We found that given the 
“ exceptionally large capital 
requirements”  associated with 
broadband PCS, allowing small 
businesses to pool their resources in this 
manner was necessary to help them 
overcome capital formation problems 
and thereby ensure their opportunity to 
participate in auctions and to become 
strong broadband PCS competitors.

85. As a general matter, we will 
continue to determine whether to 
permit designated entities to receive 
benefits based on their participation in 
consortia on a service-specific basis, 
depending on the capital requirements 
and other characteristics of the 
particular service. We modify the 
Second Report and Order, however, to 
provide that consortia may be permitted 
to qualify for any designated entity

128 S ee  S e c o n d  Report a n d  O rder at Ï  286.

provisions (where each member 
individually meets the eligibility 
requirements) on a service-specific 
basis, where the capital requirements of 
the service are high. Where, as in 
broadband PCS, we will find that the j 
capital requirements necessitate 
allowing designated entities to pool 
their resources to help them overcome 
capital formation problems and thereby 
ensure their opportunity to participate 
in auctions and in the provision of 
service, we may adopt rules allowing 
such consortia to qualify for designated 
entity provisions.

D. Affiliation Rules
86. Petitions. Blooston and NTCA  

request that the Commission clarify the 
meaning of “ affiliate”  for purposes of 
access line aggregation. According to 
Blooston, passive investments by a rural 
telephone holding company in other 
telephone companies should not 
preclude eligibility for rural telephone 
company status, so long as there is no 
common control between the rural 
telephone company and the other 
carrier. Blooston reasons that the 
common control definition is used in 
the auction rules for small businesses’ 
affiliates, has been used by the 
Commission when defining connecting 
carriers, and is generally used by the 
financial community and the Securities 
and Exchange Commission. Finally, 
Blooston requests that the Commission 
amend its designated entity provisions 
to allow rural telephone companies to 
combine into consortia and partner with 
investors without losing designated 
entity status so long as the majority 
equity control resides with members 
who are rural telephone companies. 
NTCA similarly requests that the term 
“ affiliates”  be clarified to indicate what
organizational structures are permitted.

87. Discussion. In response to the 
requests of the N T CA  and Blooston that 
we clarify the meaning of the term 
affiliate to indicate the types of 
organizational structures that will be 
included, we amend the Second Report 
and Order to establish as our standard 
affiliation rules the same affiliation 
rules adopted by the Commission in the 
Fifth Report and Order.129 Blooston 
specifically requests that we clarify the 
meaning of “ affiliate” so that passive 
investments by a rural telephone 
company in other rural telephone 
companies do not preclude designated 
entity status if  there is no common 
control. As described more fully below, 
under our affiliation rules a passive 
interest in another telephone company, 
which does not constitute control of that

129 See Fifth Report a n d  O rder at M  201-217.
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company would not be considered an 
affiliation for purposes of access line 
aggregation.

88. In the Second Report and Order, 
we referenced the SB A ’s affiliation rules 
for purposes of defining generally 
whether an entity qualifies as a small 
business and gave examples of how the 
affiliation rules would be applied. In the 
Fifth Report and Order we expanded on 
the SBA’s affiliation rules in 
establishing detailed affiliation 
standards for broadband PCS to be used 
in the context of determining designated 
entity eligibility where our criteria are 
based on the size of the entity seeking 
special treatment and require applicants 
to include “ affiliates”  when calculating 
their eligibility. These affiliation 
requirements are intended to prevent 
entities that do not meet these size 
standards for receiving benefits targeted 
to smaller entities.130 We believe that 
these rules are appropriate for 
determining affiliations generally, and 
therefore we will incorporate these 
standards into our generic auction rules 
for purposes of determining all size- 
based eligibility requirements. We 
summarize these standards below.

89. Where we adopt sized-based 
eligibility rules and provide that such 
eligibility determinations shall include 
the applicant and all its “ affiliates,”  the 
following rules shall govern 
determinations regarding affiliation. 
Apart from determining affiliation 
between the applicant itself and outside 
entities, the need to determine 
affiliation arises where an investor has 
an attributable interest in a designated 
entity.131 In this context it is necessary 
for the Commission to examine whether 
such investor has a relationship with 
other persons or outside entities that 
rise to the level of an affiliation with the 
applicant, and if so, whether the 
affiliate’s assets, revenues, net worth, 
number of access lines, or other 
applicable financial thresholds, when 
aggregated with the applicant’s, exceed 
the Commission’s size eligibility 
thresholds.

90. General Principles o f Affiliation.
An affiliation under the SBA rules 
would arise, first, from “ control”  of an 
entity or the “ power to control it.”
Thus, under the SBA rules, entities are 
affiliates of each other when either 
directly or indirectly (i) one concern 
controls or has the power to control the130See, e.g.. Second Report and Order at 1272.

131 In the context of broadband PCS, we stated 
that, generally, Investors owning more than 25 
Percent of the applicant’s passive equity would be 
considered to have "attributable”  interests. See 
R e p o r t  and Order at f  158. With regard to 
WDS. we used the SBA standard to determine 
attributable interests, i.e., control.

other, or (ii) a third party or parties 
controls or has the power to control 
both.132 In determining control, the 
SB A ’s rules provide generally that every 
business concern is considered to have 
one or more parties who directly or 
indirectly control or have the power to 
control it. H ie rules, in addition, 
provide specific examples of where 
control resides under various scenarios, 
such as through stock ownership or 
occupancy of director, officer or 
management positions. The rules also 
articulate general principles of control, 
and note, for example, that control may 
be affirmative or negative and that it is 
immaterial whether control is exercised 
so long as the power to control exists.133 
Second, an affiliation, under SBA rules, 
may also arise out of an “ identity of 
interest” between or among parties.134 
We adopted these same general 
provisions as our affiliation rules for 
broadband PCS and will also 
incorporate them into our general 
affiliation rules.

91. In adopting these affiliation rules, 
we emphasize that these rules will not 
be applied in a manner that defeats the 
objectives of our service specific 
attribution rules. For example, in the 
context of broadband PCS, our 
attribution rules expressly permit 
applicants to disregard the gross 
revenues, total assets and net worth of 
certain passive investors, provided that 
an eligible control group has de facto 
and de jure control of the applicant.135 
Our attribution rules are designed to 
preserve control of the applicant by 
eligible entities, yet allow investment in 
the applicant by entities that do not 
meet the size restrictions in our rules. 
Therefore, so long as the requirements 
of our attribution rules are met, the 
affiliation rules will not be used to 
defeat the underlying policy objectives 
of allowing such passive investors. More 
specifically, if a control group has de 
facto and de jure control of the 
applicant, we shall not construe the 
affiliation rules in a manner that causes 
the interests of passive investors to be 
attributed to the applicant.

92. Applying these SBA affiliation 
rules, an affiliation would arise, for 
example, where an entity with an 
attributable interest in an applicant is 
under the control of another entity. An  
affiliation would also arise where an 
entity with an attributable interest in an 
applicant controls, or has the power to 
control, another entity. For example, if 
an attributable investor in an applicant

13213 CFR §J21.401(aX2) (i), (ii).
333 Id. § 121.401(c)(1).
134/d. § 121.401(a){2)(iii), (d).138 See Fifth Report and Order at 1205.

is also a shareholder in a large 
Corporation X , when should 
Corporation X  be deemed an affiliate of 
the applicant as a result of the 
shareholder’s ownership interest in both 
entities? Under the SBA rules and the 
rules we adopt here, Corporation X  
would be deemed an affiliate of the 
applicant if the shareholder controlled 
or had the power to control Corporation 
X , in which case, Corporation X ’s gross 
revenues must be included in 
determining the applicant’s gross 
revenues.138

93. For purposes of determining 
control, ownership interests will be 
calculated on a fully-diluted basis.
Thus, for example, stock options, 
convertible debentures, and agreements 
to merge (including agreements in 
principle) will generally be considered 
to have a present effect on the power to 
control or own an interest in either an 
outside entity or the PCS applicant or 
licensee. We will treat such options, 
debentures, and agreements generally as 
though the rights held thereunder had 
been exercised.137 However, an affiliate 
cannot use such options and debentures 
to appear to terminate its control over or 
relationship with another concern 
before it actually does so.130

94. Voting and Other Trusts. In a 
similar vein, we also borrow from the 
SB A ’s rules and our own rules in other 
services to find affiliation under certain 
voting trusts in order to prevent a 
circumvention of eligibility rules. The 
SB A ’s rules provide that a voting trust, 
or similar agreement, cannot be used to 
separate voting power from beneficial 
ownership of voting stock for the 
purpose of shifting control of or the 
power to control an outside concern, if  
the primary purpose of the trust is to

136 See Fifth Report and Order at i  206.137 See 13 CFR 121.401(f). SBA’s rules provide the 
following examples to guide the application of this 
provision: Example 1. If company "A " holds an 
option to purchase a controlling interest in 
company "B,”  the situation is treated as though 
company "A ” had exercised its rights and had 
become owner of a controlling interest in company 
“ B." The (annual revenues) of both concerns must 
be taken into account in determining size. Example 
2. If company "A ” has entered into an agreement
to merge with company "B" in the future, the 
situation is treated as though the merger has taken 
place. [A and B are affiliates of each other).

130 Id. SBA’s rules provide this example: If large 
company "A ”  holds 70 percent (70 of 100 
outstanding shares) of the voting stock of company 
“B" and gives a third party an option to purchase 
66 of the 70 shares owned by A , company "B " will 
be deemed to be an affiliate of company “ A ” until 
the third party actually exercises its option to 
purchase such shares. In order to prevent large 
company "A " from circumventing the intent of the 
regulation which (gives) present effect to stock 
options, the option is not considered to have 
present effect in this case.
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meet size eligibility rules.139 Similarly, 
under the Commission’s broadcast 
multiple ownership rules, stock 
interests held in trust may be attributed 
to any person who holds or shares the 
power to vote such stock, has the sole 
power to sell such stock, has the right 
to revoke the trust at will or to replace 
the trustee at w ill.140 Also, under the 
broadcast rules, if a trustee has a 
familial, personal or extra-trust business 
relationship to the grantor or the 
beneficiary of a trust, the stock interests 
held in trust will be considered assets 
of the grantor or beneficiary, as 
appropriate.141 Because we believe the 
broadcast rules provide more definitive 
guidance in this particular area, we 
shall use them as a model for the 
general affiliation rules adopted here. 
Thus, for example, if an investor with 
an attributable interest in an applicant 
holds a beneficial interest in stock of 
another firm that amounts to a 
controlling interest in that other firm, 
depending on the identity of the trustee, 
the other firm may be considered an 
affiliate and its assets and gross 
revenues may be attributed to the 
applicant.

95. Officers, Directors and Key 
Employees. Under the SB A ’s affiliation 
rules, which we adopt as our generic 
approach, affiliations also generally 
arise where persons serve as the officers, 
directors or key employees of another 
concern and they represent a majority or 
controlling element of that other 
concern’s board of directors and/or 
management of the outside entity.142 
Thus, if a person with an attributable 
interest in an applicant, through his or 
her other key employment positions or 
positions on the board of another firm, 
controls that other firm, then the other 
firm will be considered an affiliate of 
the applicant. Such affiliations may or 
may not result in the applicant’s 
exceeding our size limitations. As this 
rule reflects, for purposes of attributing 
the financial position of an outside 
entity in this context, officers and 
directors of an outside concern are not 
foreclosed entirely from holding 
attributable or non-attributable interests 
in an applicant. Whether or not such 
persons control the outside entity, we 
also do not want to prohibit these 
persons, who may be experienced in the 
telecommunications, finance, or 
communications and equipment

13913 CFR 121.401(g).
’ 4°See 47 CFR 73.3555;note 2(e).
141 Id.
142 See 13 CFR 121.401(h). A  key employee is an 

employee who, because of his/her position in the 
concern, has a critical influence in or substantive 
control over the operations or management of the 
concern. 13 CFR 121.405.

industries, from assisting start-up 
companies by serving as officers or 
directors of the applicant. Thus, if such 
persons serving as officers or directors 
of the applicant do not control the 
applicant or otherwise have an 
attributable interest in the applicant, 
their outside affiliations (even if 
controlling) will not be considered at all 
for purposes of determining the 
applicant’s eligibility under our 
rules.143

96. Affiliation Through Identity of 
Interest: Family and Spousal 
Relationships. Consistent with the 
SB A ’s rules, an affiliation may arise not 
only through control, but out of an 
“ identity of interest” between or among 
parties.144 For example, affiliation can 
arise between or among members of the 
same family or persons with common 
investments in more than one concern. 
In determining who controls or has the 
power to control an entity , persons 
with an identity of interest may be 
treated as though they were one 
person.145 For example, if two 
shareholders in Corporation X  are both 
attributable shareholders in an 
applicant, to the extent that together 
they have the power to control 
Corporation X , Corporation X  may be 
deemed an affiliate of the applicant.

97. Similarly, as under the SB A  rules, 
we will consider spousal and other 
family relationships in determining 
whether an affiliation exists. Under the 
SBA rules for determining small 
business status, for example, members 
of the same family may be treated as 
though they were one person because 
they have an “ identity of interest.” 148 
Likewise, in order to determine whether 
individuals are economically 
disadvantaged, the SB A  rules governing 
eligibility for participation in the 
government’s “ section 8(a)” program for 
socially and economically 
disadvantaged small businesses have 
special provisions for attributing 
spousal interests. The latter rules 
provide generally that half of the joint- 
owned interests of an applicant and his 
or her spouse must be attributed to the

143 SBA’s size standard affiliation rules also 
provide that affiliations can arise in a variety of 
other scenarios, such as where one concern is 
dependent upon another for contracts and business, 
where firms share joint facilities, or have joint 
venture or franchise license agreements. To the 
extent we believe these rules may have general 
applicability we shall codify them in our affiliate 
rules. We caution parties that issues relating to de  
fa cto  control of the applicant (or parties with 
attributable interests in the applicant) could also 
arise under arrangements not expressly codified in 
the rules.

144 S ee  13 CFR 121.401(a)(2)(iii).
145/d.§ 121.401(d).
14613 CFR 121.401(d).

applicant for purposes of determining j
the applicant’s net worth.147

98. In the context of auction size- 
based eligibility standards at issue here, 
we begin by clarifying that our reason j 
for considering spousal and kinship 
relationships is not to determine 
whether the spouse or other kin of a 
women-owned applicant actually is 
controlling the applicant, thereby 
violating our eligibility rules for 
woman-owned businesses. Our rules do 
not embody any presumptions 
concerning spousal control in that 
context. Rather, our objective here is to 
ensure both that entities are actually in 
need of the assistance provided by our 
rules and that entities otherwise 
ineligible under applicable size criteria 
do not circumvent the rules by funding 
family members that purport to be 
eligible applicants.

99. In formulating these rules, we 
need to consider also that, as a practical 
matter, it will not be possible for us 
prior to the auctions to resolve all 
questions that pertain to the individual 
circumstances of particular applicants. 
Furthermore, if we determine 
subsequent to an auction that a winning 
bidder in fact was ineligible to bid or to 
benefit from special provisions, such as 
bidding credits, because of spousal or 
kinship relationships, not only will 
authorization of service be delayed but, 
as discussed above, disqualified 
applicants may be subject to substantial 
penalties. In these circumstances, we 
think that the public interest requires 
that we endeavor, insofar as possible, to 
establish bright-line tests for 
determining when the financial interests 
of spouses and other kin should be 
attributed to the applicant.

100. We have decided that, for 
purposes of determining whether the 
financial limitations in our eligibility 
rules have been met, interests of an 
applicant’s spouse to the applicant. This 
will resolve any concern that an 
applicant might transfer his or her assets 
to a spouse in order to satisfy the 
financial restrictions that apply to 
eligible entities. For example, an 
applicant could not transfer stock or 
other assets to his or her spouse and 
thereby dispose of interests that, I held 
by the applicant, would render the 
applicant ineligible. Just as importantly, 
this approach will resolve any concern 
that an applicant might participate in 
bidding by using the personal assets of 
an ineligible spouse, which would 
defeat entirely the objective of providing 
special financial measures for 
designated entities.

442 See  13 CFR 124.106(a)(2)(i)(A)(l).
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101. In adopting this rule, we fully 
recognize that instances could arise in 
which, if all factors were considered, 
attributing a spouse’s financial interests 
to the applicant could lead to harsh 
results. As a general matter, however, 
we think it provides a workable bright- 
line standard that resolves fully our 
policy concerns and avoids undesirable 
ambiguity concerning the nature of our 
requirements. As in the SBA rules, 
however, one exception is clearly 
warranted; this affiliation standard 
would not apply if the applicant and his 
or her spouse are subject to a legal 
separation recognized by a court of 
competent jurisdiction. In calculating 
their personal net worth, for example, 
investors in the applicant who are 
legally separated must, of course, still 
include their share of interests in 
community property held with a 
spouse.

102. As indicated above, 
circumstances could also arise in which 
other kinship relationships are used as
a means to evade our eligibility 
requirements. Because we believe 
kinship relationships in many cases do 
not present the same potential for abuse 
that exists with spousal relationships, 
particularly in terms of the “ identity of 
interests” that are likely to exist 
between the persons involved, we shall 
adopt a more relaxed standard for 
determining when kinship interests 
must be attributed to applicants. In this 
area, we shall follow the same standard 
that is applied by the SBA when 
interpreting its “ identity of interest”  
rule described above. Specifically, an 
identity of interests between family 
members and applicants will be 
presumed to exist, but the presumption 
can be rebutted by showing that the 
family members are estranged, or that 
their family ties are remote, or that the 
family members are not closely related 
in business matters.148 For purposes of 
determining who is a family member 
under this rule, We shall use a definition 
that is identical to the definition of 
"immediate family member”  in the 
SBA’s rules, 13 CFR 124.100.

103. In appropriate cases, an 
applicant should be able to rebut the 
presumption regarding kinship 
affiliations with relative ease, simply by 
demonstrating that the applicant has no 
close relationship in business matters 
with the relevant family members. O f 
course, should such business 
relationships arise with a winning 
applicant after the auction, we might 
need to consider whether the applicant

148 See generally Texas-Capital Contractors, Inc. |  Ai>dnor, 933 F.2d 261 (5th Cir. 1990).

intended to circumvent the 
requirements of our eligibility rules.

104. The affiliation requirement is 
intended to prevent entities that, for all 
practical purposes, do not meet the size 
standard required for eligibility from 
receiving benefits targeted to smaller 
entities.149 We believe that the 
affiliation rules described above will 
accomplish this objective.

E. Rural Telephone Company Bidding 
Credits.

105. Petitions. NCT A, U SIN and SDN  
argue that the FCC should retain the 
rural telephone company bidding credit 
provision adopted in the Second Report 
and Order but delete the accelerated 
build-out requirement as a condition for 
receipt of bidding credits. U SIN  asserts 
that bidding credits will not help attract 
capital when tied to such an expanded 
build-out requirement. According to 
USIN, making bidding credits 
contingent on an accelerated build-out 
effectively nullifies the provision 
because the commitment of additional 
capital for network build-out will 
reduce the amount available to finance 
the license price by enough to offset any 
benefit conferred by the availability of 
the credit.150 SDN agrees that additional 
build-out should not be required as a 
prerequisite for rural telephone 
company bidding credits, but states that 
a rural telephone company should 
receive additional bidding credits if it 
substantially covers its certified rural 
service area during its license term.151 
NT CA  argues that the accelerated build­
out requirement for bidding credits 
should be eliminated since this 
requirement is unrelated to the statutory 
purpose of promoting investment in and 
rapid deployment of new technologies 
and services in rural areas.152

106. SDN also contends that the risk 
of forfeiting the bidding credit (plus 
interest) for failure to meet the 
expanded build-out commitment will 
have a chilling effect because of the 
difficulty of anticipating potential 
problems that may be encountered in 
attempting to extend service rapidly to 
remote areas. Further, SDN maintains 
that an accelerated build-out 
requirement could engender a perverse 
incentive for a rural telephone company 
that would otherwise concentrate 
primarily on providing PCS service in 
the rural portions of a BTA or M TA  
(which, according to SDN might be a

149 See, e.g., Second Report and Order at 272.
150 USIN Petition at 12.
151 SDN Petition at 14.152 gee 47 U.S.C. 309(j)(3)(A).
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commercially-attractive strategy because 
of in densely-populated areas.153

107. Finally, SDN and U SIN  contend 
that it is inequitable to provide rural 
telephone companies with a less 
favorable bidding credit provision than 
other designated entities. In this regard, 
USIN argues that the Second Report and 
Order fails to explain why rural 
telephone company bidding credits 
should contain more restrictive terms 
than other designated entity bidding 
credits. On the contrary, SDN contends 
that rural telephone companies should 
receive a greater bidding credit than 
other entities, because they face higher 
service and construction costs. 
Accordingly, SDN maintains that if  
accelerated build-out is to be included 
in the rural telephone company 
provision, an incentive should be 
provided in the form of bonus credit 
over and above the standard bidding 
credit available to other designated 
entities.

108. Discussion. In the Second Report 
and Order we adopted a system of 
bidding credits for rural telephone 
companies designed to further promote 
the investment in and rapid deployment 
of new technologies and services in 
rural areas.154 We generally concluded 
that any special measures adopted for 
rural telephone companies, including 
bidding credits, should be limited to 
bidding for licenses, in their rural 
service areas. We found that this 
limitation satisfied Congress’ objectives 
without unduly favoring rural telephone 
companies in markets where there was 
no compelling reason to do so. 
Specifically, we concluded that 
Congress was primarily concerned with 
assuring rural consumers the benefits of 
new technologies and providing 
opportunities for participation by rural 
telephone companies in the provision of 
wireless services that supplement or 
replace their landline facilities.155 
Accordingly, we provided that rural 
telephone companies would be eligible 
for bidding credits for specified licenses 
only in their service areas.

109. However, unlike bidding credits 
available to women and minority-owned 
firms, we linked the amount of the 
bidding credit for rural telephone 
companies to their commitment to 
achieve certain expanded infrastructure 
build-out requirements in their rural 
service areas. We provided that the 
amount of the bidding credit would be 
proportionately linked to the amount by 
which the rural telephone company 
agreed to expand its build-out

153 SDN Petition at 14-15.154 See 47 U.S.C. 309(j)(3)(A).155 Second Report and Order at 1243.
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commitment. In'this regard, we 
indicated that failure to meet the 
expanded build-oUt commitment would 
result in ’liability tfor a penalty in the 
amount of the bidding credit, plus 
interest at the rate applicable to  
installment payments. We further 
provided that grant ofthe licenses to 
rural telephone companies utilizing 
bidding credits •would be conditioned 
upon payment of this penalty, i f  and 
when it becomes applicable. We 
concluded that this added construction 
requirement would fulfill the 
congressional objective o f .developing 
and rapidly deploying new  services to  
those residing in rural areas.

1 lO.'On reconsideration of this issue, 
we no longer believe the provision in 
the Second Report and Order, which 
links the availability of bidding credits 
for rural telephone companies to tbeiT 
agreement to  -satisfy an expanded 
construction requirement, is  necessary 
or appropriate to promote the statutory 
objectives. W e agree with petitioners’ 
assertions that the expanded build-out 
requirement may have adverse 
consequences contrary to the purpose of 
bidding credit provision. We are also 
concerned that the expanded 
construction requirement may be 
unduly burdensome both to rural 
telephone company licensees and the 
Commission. In this regard, we are 
concerned that the accelerated build-out 
requirement may notbe economically 
feasible in some rural areas andthus 
may result in frequent forfeitures ofthe 
bidding credit amount b y rural 
telephone companies. As discussed 
more fully below, we now believe that 
Congress*’ objectives of promoting 
investment in and rapid deployment rtf 
new technologies and services to rural 
areas will best be achieved through die 
use of other provisions such as 
installment payments, bidding credits 
(without an expanded build out 
requirement), and service area 
partitioning. Thus, we amend our rules 
to retain flexibility to adopt any of these 
or other provisions for rural telephone 
companies on a service-specific basis 
after considering the characteristics and 
capital requirements Of'the particular 
service.

F. Rural Telephone Company Eligibility 
for Installment Payments

111. -Petitions. SDN, USIN, and N CT A  
all request that installment payments be 
extendedlo rural telephone companies 
regardless erf their, status as small 
businesses. AIDE and Cook inlet argue 
that all designated entities should he 
permitted to pay for their licenses in 
installment payments irrespective of 
their size. These parties all Object to the

decision to limit eligibility for 
installment payments to small 
businesses as «defined an § 1.2110 (b)(l), 
(i* ., companies with net worth 
including that of affiliates of $6 million 
or less and me more than $2  ¡million .of 
annual after-dfederal4ax profit far the 
last two years). UStlM argues that there 
is no statutory:support in the provisions 
cited by the Commission ns authority for 
adopting different provisions for one 
designated entity group as opposed to  
another.

112. Citing the legislative history to 
the'Budget Act.and H.R. ReporfNo. 
1 0 3 -lli  in particular, TJSIN also 
maintains that the statutory purp ose of 
requiring special provisions for 
designated entities was to promote entry 
by firms with difficulty in obtaining 
access to capital. .’Petitioners maintain 
that the 'SB millionnet worth/$2 million  
net revenue standard for installment 
payment eligibility ;is too Strict and will 
prevent rural telephone companies from 
qualifying for 'the Installment payment 
option although they face significant 
difficulty in obtaining access to capital. 
U SIN asserts that as a practical -matter 
rural telephone companies may have 
high levels of non-amortized assets and 
yet have less capitail available for 
investment than many businesses that 
meet the small business definition. SEJN 
maintains that rural telephone 
companies should be «eligible for 
installment payments »regardless Of 
whether they qualify as small 
businesses because they w ill generally 
incur higher build oiit -costs with lower 
revenue streams than other designated 
entities. According to USIN, a rural 
telephone company bidding for a 
license in  a capital-intensive sendee 
should be «eligible for installment 
payments i f  its annual revenue axe 
under $100 million. U SIN asserts that 
without installment payments such 
telephone companies will be unable to 
bid for broad-coverage licenses as 
traditional rural telephone company 
lenders have indicated unwillingness to 
finance auction bids.

113. AIDE objects to the 
determination in  the Second Report and 
Order .that limits theinstaflment 
payment option *to small businesses 
bidding on licenses for “ those smaller 
spectrum blocks ‘that are most likely to 
match the business objectives of bona 
fide  small businesses.’ ’556 According to 
AIDE, such the -mstal-lment payment 
option should be available to all 
designated-entities bidding on all 
licenses. AIDE maintains that -Congress 
did not -intend to give the FGC 
discretion to offer special provisions to

156 S e e  S e c o n d  Report a n d X h d e r  atHZ37.

some designated entities in some auctions'but not in others. AIDE.argues, moreover, -that these lim itations on the availability Of installment payments are not justified by the 'Commission's desire to prevent abuse of its designated entity provisions .since there are ¿other safeguards designed specifically for that purpose, suCh as the rules for disclosure of real parties in  interest, the definitional requirements including the assets o f  affiliates and the financial qualification rules.
1T4. D iscussion.Forfhe reasons set 

forth below, w e deny petitioners" 
requests -to -expand the installment 
payment -option to -other designated 
entities irrespective of their economic 
status. However, we w ill retain the 
flexibility to expand or modify the 
installment payment option on a 
service-specifichasis for other 
appropriately-sized entities where the 
spectrum costs and capital 
infrastructure requirements necessitate 
their .application to fOther entities. For 
example, in the Fifth Report and Order 
we recognized that the substantial 
expected capital required to acquire and 
construct broadband P C S licenses 
warranted expansion ofthe installment 
payment «option to -mast entities 
acquiring licenses ¿in the entrepreneurs’’ 
blocks.15 7 Under the broadband PCS 
rules, installment payments are 
available to smaller entities that do not 
technically ¿qualify as small businesses 
and an enhanoed installment payment 
option is available to eligible small 
businesses and businesses ¡owned by 
women and/or minorities.

115. In «the Second Report and Order, 
we concluded that .for some auctions, 
small businesses would be eligible for 
installment payments. We noted «mat by 
allowing payment In installments, the 
government would be extending-credit 
to an eligible winning bidder, thus 
reducing the amount of private 
financing needed in advance o f the 
auction «by a prospective licensee. We 
noted that this w ill assist small entities 
who are likely .to have difficulty 
obtaining adequate private financing. As 
a result, we concluded that installment 
payments would be an effective way to 
promote efficiently (he participation of 
small .businesses in the provision of 
spectrum-based telecommunications 
service and an effective tool for 
efficiently distributing licenses and 
services among geographic areas.158 
Thus, we limited application of 
installment payments to small entities, 
including such, entities that are owned 
by minorities and/or women. "We found

157See F ifth  'Report and O rder A t  $5136-140. 
158 S e e  S e c o n d  Report and O rder at Til 233-240.
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that this approach best served the intent 
of Congress in enacting section 
309(j)(4)(A), to avoid a competitive 
bidding program that has the effect of 
favoring incumbents, with established 
revenue streams, over new companies or 
start-ups.159

116. Consistent with Congress’s 
concern that auctions not operate to 
exclude small businesses, the provisions 
relating to installment payments for 
minorities and/or women also were 
intended to assist only minorities and 
women who are small businesses. The 
House Report states that these related 
provisions were drafted to "ensure that 
all small businesses will be covered by 
the Commission’s regulations, including 
those owned by members o f minority 
groups and women.” 160 (emphasis 
added). It also states that the provisions 
in section 309(j)(4)(A) relating to 
installment payments were intended to 
promote economic opportunity by 
ensuring that competitive bidding does 
not inadvertently favor incumbents with 
“deep pockets” “ over new companies or 
start-ups.” 161 Because the 
Congressional objective here was to 
assist “ new companies or start-ups,”  we 
therefore concluded that the 
Commission should use installment 
payments only for smaller sized entities. 
As indicated by the legislative history, 
large entities with established revenue 
streams were not intended to be 
beneficiaries of this particular means of 
financial assistance. We concluded that 
the statutory language, when read in 
conjunction with the legislative history, 
does not indicate that Congress’s 
purpose was to accord special financial 
assistance measures under section 
309(j)(4)(A) to entities other than those 
with small economic stafus.162 In this 
regard, we reject petitioner’s proposals 
to allow installment payments for rural 
telephone companies or other 
designated entities irrespective of their 
size. We will continue to determine on 
a service-specific basis the appropriate 
economic eligibility criteria for 
installment payments. And we may, as 
we did in the context of broadband PCS, 
establish different installment payment 
options for entities who face different 
economic barriers.

159SeeH.R. Rep. No. 103-111 at 255.
«0  Id.
™'ld.
162 Under authority of Section 309(j)(4))(D), we 

have, however, afforded other types of financial 
assistance measures, such as bidding credits, to 
other designated entities. S e e  e g ., Third Report and  
Order, in PP Docket No. 92-253,59 FR 26741, May 
24,1994, at 11*172-81 (which provides bidding 
credits to businesses owned by minorities and/or 
women).

117. In addition, and consistent with 
our decision to limit installment 
payments to small entities, we decline 
to make installment paym ent available 
for all licenses in all auctions. Rather, in 
order to match the provisions with 
eligible recipients, we will continue to 
make installment payments available 
only for certain licenses that do not 
involve the largest spectrum blocks and 
service areas. In this regard, in the 
context of narrowband PCS, we adopted 
installment payments only for the 
regional, M TA and BTA licenses. 
Similarly, for broadband PCS, we 
limited eligibility for installment 
payments to the BTA licenses contained 
in the entrepreneurs’ blocks. We 
continue to believe that where large, 
valuable blocks of spectrum are being 
auctioned we should not give ineligible 
entities the incentive to create small 
business “ fronts,” thereby enabling 
large businesses to become eligible for 
low-cost government financing. Nor do 
we desire to delay service to the public 
by encouraging under-capitalized firms 
to receive licenses for facilities which 
they may lack the resources adequately 
to finance.163 Accordingly, we will 
continue to allow installment payments 
only for licenses in those smaller 
spectrum blocks and service areas that 
are most likely to match the business 
objectives of bona fide  small entities in 
the context of a particular service. The 
particular spectrum block sizes that will 
be eligible for installment payments will 
be decided in the context of each 
particular service taking into account 
the cost of acquiring the spectrum and 
constructing the system.

G. Rural Telephone Company 
Partitioning

118. Petitions. SDN requests that rural 
telephone companies be allowed to 
partition their rural service areas either 
pursuant to an agreement with the BTA  
or M TA licensee, or by licensing a 
separate PCS service area using a system 
similar to the cellular unserved area 
application process.164

119. Several commenters responding 
to the NPRM in this proceeding 
suggested that the Commission allow 
partitioning of PCS licenses so as to 
permit rural telephone companies to 
hold licenses to provide service only in 
their service areas.165 In the Second 
Report and Order we recognized that 
partitioning may be an effective means 
to achieve Congress’s goal of ensuring 
that advanced services are provided in

« 3  gee  47 U.S.C. § 309(j)(3)(A).
16« See  SDN Petition at 7.
165 See , e.g., comments of GVNVV at 2-4, and 

NTCAat 13.

rural areas.166 In the context of 
broadband PCS, we adopted a system of 
geographic partitioning, for rural 
telephone companies which allows 
rural telephone companies to acquire 
partitioned broadband PCS licenses in 
one of two ways: (1) they may form 
bidding consortia to participate in 
auctions, and then partition the licenses 
won among consortia participants, or (2) 
they may acquire partitioned broadband 
PCS licenses from other licensees 
through private negotiation and 
agreement either before or after the 
auction (provided the partitioned area is 
reasonably related to the size of the 
rural telephone company’s rural service 
area).167 We require that partitioned 
areas conform to established 
geopolitical boundaries and that each 
area include the wireline service area of 
the rural telephone company applicant. 
We believe that this system of 
partitioning of rural service areas will 
provide a significant opportunity for 
many of these designated entities who 
desire to offer PCS to their customers as 
a complement to their local telephone 
services. Therefore, we will retain the 
flexibility in the generic auction rules to 
adopt a system of partitioning on a 
service-specific basis where the capital 
requirements and construction costs are 
such that a system is necessary to assist 
rural telephone companies who cannot 
afford or do not desire to bid for or 
construct systems for an entire sendee 
area.168
H. Unjust Enrichment Provisions

120. Petitions. AIDE requests that 
when the Commission recaptures the 
benefits accruing to a designated entity 
pursuant to the unjust enrichment 
provisions, the unjust enrichment 
penalty should credit the licensee’s pre­
sale investments in the license and 
should be based on the portion of the 
licensee’s taxable gain on the sale 
allocated to the license, with 
appropriate adjustments. BET similarly 
requests that the Commission revise the 
unjust enrichment provisions to credit 
the designated entity for its pre-transfer 
expenditures on the license including 
construction costs.

121. Discussion. We deny the requests 
of AIDE and BET. In the Second Report 
and Order the Commission crafted 
unjust enrichment provisions designed 
to prevent designated entities from 
profiting by the rapid sale of licenses

166 See S e co n d  Report a n d  O rder at ÿ 243 n. 186.
167 See  F ifth  Report and O rder at î  152.
168 In a Further Notice of Proposed Rulemaking in 

this docket, the Commission will also explore the 
merits of allowing businesses owned by minorities 
and/or women to acquire partitioned PCS licenses,* 
as well as partitioned licenses in other services.
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acquired through the benefit of 
provisions and policies meant to 
encourage fheir participation in the 
provision of spectrum-based services. 
These rules were intended to deter 
designated entities from prematurely 
transferring licenses obtained through 
the benefit of provisions designed to 
create opportunities for such designated 
entities in the provision of spectmm- 
hased services. We sought through our 
unjust enrichment provisions to 
discourage designated entities who do 
not intend to provide service to the 
public from abusing our provisions by 
obtaining a license at a lower cost than 
other licensees and then selling the 
license after a short time to a nun- 
designated entity at a profit. In.addition, 
the unjust enrichment rules were 
intended to recapture for the 
government a portion of the value of the 
bidding credit or other special provision 
if such a designated entity prematurely 
transfers its licenses to an ineligible 
entity, thereby frustrating the 
government’s efforts to encourage the 
inclusion of designated entities in the 
provision of new spectrum-based 
services.

122. WeTecDgnizethat overtime, a 
designated licensee may have made 
substantial investments in  a license 
prior to transfer. In order to reward 
efficiency and encourage suCh 
investments in infrastructure 
development, we provided that we will 
generally reduce ffie amount of the 
recapture penalty as time passes or 
construction benchmarks are mat.169 We 
further provided that our recapture 
provisions would mot apply to the 
transfer or assignment of a license that 
has been bald for more than fi ve 
years.170In addition., where a recapture 
penalty is  .assessed, we .stated that the 
penalty will not prevent the transferring 
designated .entity from recovering the 
depreciated value of its capital 
investment. Moreover, we indicated that 
in appropriate circumstances, we might 
wai ve recapture “ if the licensee has 
incurred substantial start-up (costs or 
made significant capital investments 
with the intention of starting service, 
but due to circumstances beyond its 
control, was unable to provide 
service.” 171

123, We believe that .these measures 
adequately account for a .designated 
entity’s pre-transfer investments in.a 
license, including construction 
expenses. Therefore, we decline to 
adopt AIDE's proposal that we credit the 
licensee’s pre-sale investments in the

169 S e e  Seco n d  ¡Report a n d O r d e r a l  H 262.
170 Id.
171 Id. at-n.205.

license .and hase the recapture .amount 
on the portion <of the licensee’s taxable 
gain on the sale allocated to the license, 
because such provisions would require 
the government to undertake lengthy 
and complex accounting and allocation 
proceedings to determine the amount of 
the penalty. Similarly, we deny B ET ’s 
request that we credit designated 
entities for their pre-transfer 
expenditures on a license because we 
believe that our recapture provisions 
adequately account for these 
expenditures b y reducing ihe amount of 
the penalty over time. 'Moreover, the 
unjust enrichment provisions were 
designed to act as a penalty to deter 
premature license transfers by  
designated entities. Therefore we 
decline to modify the recapture 
provisions adopted in the Second 
Report and Order. We note, however, 
that because license terms and 
construction requirements vary by 
service, and because we may adapt 
different designated entity provisions 
for different services, we will set forth 
the specific recapture provisions in the 
service-specific competitive bidding 
rules of each auctianable service. 
Moreover, we modify o u t  general 
recapture provisions to provide 
flexibility on a service-specific basis to 
extend the duration of the Tecapture 
provisions beyond five years.

I. Upfront Payment-Amount
124. P etitions. AID E requests that the 

Commission reduce file amount-of the 
upfront payment for designated entities. 
AIDE asserts that a reduced upfront 
payment would help ensure that capital 
constrained designated entities have the 
opportunity to participate in  the 
competitive bidding process. According 
to AIDE, a reduced upfront payment is 
necessary 'to create opportunities for 
designated entities *to participate in 
competiti ve bidding and will ¿Ilow such 
entities to preserve their limited 
resources for post-auction infrastructure 
development.

125. Discussion. The.Commission 
adopted an upfront payment 
requirement in ̂ orderfo ensure that only 
serious, qualified bidders participate in 
our auctions. W e reasoned that an 
upfront payment requirement would 
ensure the validity df-the information 
generated •during auctions and increase 
the likelihood that licenses «mil be 
awarded to “the qualified bidders who 
value them the most, thus promoting the 
rapid deployment df new  technology. 
Upfront payments will also provide thé 
Commission with a source of available 
funds in the event a'bid withdrawal 
penalty must be assessed. ’By requiring
a substantial upfront payment amount,

the.Commission seeks to deter 
speculative and frivolous bidding by all 
bidders, including .designated entities. 
Moreover, the standard upfront payment 
formula ($.02 per M H z per pop for the 
maximum MHz-pops a bidder intends to 
bid on in any single round ofbidding), 
is based on the amount of spectrum and 
population coverage on which a bidder 
seeks to bid and therefore Is directly 
linked to the expected value of the 
license and anticipated construction 
costs a licensee will incur.

126. Nevertheless, in-the Second  
Report and O rder we retained the 
flexibility to cap, reduce »or modify the 
upfront payment amount -for designated 
entities.172 W e indicated that such 
decisions would be made an the service- 
speoific competitive bidding rules for 
individual services. In ¿the Fifth Report 
and .Order., recognizing that the standard 
upfront payment formula may create a 
barrier for smaller.entities wishing to 
participate in auctions, we ¡reduced by 
25 percent the upfront payment amount 
required far designated entities bidding 
in the entrepreneur’s blocks.173 -Given 
the varied spectmm costs of different 
services, we will continue to consider 
such reduced upfront payments for 
designated entities on a service-specific 
basis. Generally, we will only reduce 
the upfront payment amounts for 
designated-entities in capital intensive 
services, such as broadband P CS, where 
the spectrum bandwidth will result in 
upfront payment amounts that may be 
prohibitive for some smaller entities.

J. Installment Payments
127. In -the Second Report and Order., 

we stated that, for some auctions, 
winning bidders that are small 
businesses would he eligible .to use 
installment payments in paying for 
licenses.174 We provided that for these 
winning bidders, a down payment of 10 
percent would he due w ithin five 
business days of the close of the 
auction,-and that an additional 10 
percent would'be due within five days 
of grant of the license.175 We stated that 
we would impose interest on 
installment payments at a  rate equal to 
the rate for U .S. Treasury obligations «of 
maturity equal to the license term. We 
stated that the schedule of installment 
payments would begin with interest- , 
only payments for the first two years, 
and that thereafter principal and interest 
would be amortized over the remaining 
term of the license.176

172 See  "Second^Bepott a n d  O rder  at ̂ 1178 n.07 
J  73'See F ifth  Eeport and OrderaX ^1156. 
m Id . at ^ 233.
175 Id . at 238.
176 Id. at 1 239.
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1?8. Upon reconsideration, we have 
decided that we may need to tailor 
installment payment provisions more 
precisely to needs of various groups of 
designated entities and the 
characteristics of particular services. In 
the Fifth Report and O rder we provided 
installment payments for minorities and 
women in some blocks, and provided 
different installment provisions for 
small businesses of different sizes.177 
We will continue to establish different 
installment payment provisions on a 
service-specific basis. We may offer 
instalment payments to minorities and 
women, in some circumstances, and 
may offer installment payments having 
differing terms to different classes of 
designated entities. We may vary the 
interest rate and the payment schedule 
for installment payments, including the 
amount and timing of the down 
payment and the schedule for 
amortization of principal and interest. 
Installment payment provisions for each 
service will be specified in Orders 
establishing auction rules for that 
service. We believe that this additional 
flexibility will allow us to take account 
of differences in capital requirements 
across services and license blocks, and 
to provide access to capital in ways that 
will give various groups of designated 
entities a realistic chance to participate 
in offering service.

K. Eligibility Issues
129. Petitions. Black Entertainment 

Television Holdings, Inc. (BET) requests 
that the FCC reconsider the public 
company restriction on the availability 
of provisions for minority and women- 
owned companies in broadband PCS. 
BET argues that given the costs of 
acquiring spectrum and the construction 
expense, such a limitation would defeat 
realistic opportunities for a wide range 
of minority-owned firms. BET also 
requests that we clarify that provisions 
for minority and women-owned firms 
are separate and distinct from 
provisions for small businesses. Finally, 
BET argues that rights, privileges, 
options or other forms of ownership that 
do not affect the ability of a designated 
entity to control a company, or diminish 
a designated entity financial stake in a 
venture, should not be considered in the 
definitional analysis for purposes of 
determining eligibility.

130. D iscussion . In the Secon d Report 
and Order, we stated that publicly 
traded minority and women-owned 
companies would not be eligible for 
provisions applicable to these 
designated entities. In the Fifth  Report 
and Order, however, we deviated from

w  Fifth Report and O rder at 11137-139

this restriction to allow publicly traded 
minority and women-owned companies 
to qualify to bid in the entrepreneurs’ 
block, and under certain circumstances 
to qualify for bidding credits.178 We will 
continue to consider exceptions to our 
restriction on publicly traded company 
eligibility for minority and women- 
owned businesses on a service-specific 
basis, in each case considering the 
capital requirements and the expected 
build-out cost of the service. We agree 
with BET that in services with high 
entry costs, precluding publicly traded 
companies from receiving measures 
intended for minority and women- 
owned businesses may undermine our 
objective of ensuring the opportunity for 
these designated entities to participate 
in the provision of spectrum-based 
services.

131. A s requested by BET, we clarify 
that the provisions for businesses 
owned by women and minorities are 
separate and distinct from the 
provisions for small businesses. Thus, 
women and minority-owned businesses 
may qualify for measures adopted for 
these entities irrespective of their size, 
and small businesses may qualify for 
small business provisions regardless of 
their ownership by minorities and 
women. And small businesses that are 
owned by members of minorities and/or 
women may qualify for provisions 
applicable to both groups.

13 2. Finaliy, in the general auction , 
rules, we indicated that in determining 
designated entity eligibility we would 

-consider all rights, warrants and options 
on a fully diluted basis, i.e ., they will be 
treated as if already exercised.179 We 
intend to maintain the existing rule of 
calculating these ownership interests on 
a fully diluted basis, since we expect 
that such ownership interests will 
almost always have the potential either 
to impact the ability of a designated 
entity to control a company or to 
diminish a designated entity’s financial 
stake in the venture. However, in the 
rare circumstance where such 
ownership interests have no effect on a 
designated entity's ability to control a 
firm or to diminish the designated 
entity’s financial stake, we will consider 
requests for waivers.189 We note, 
however, that we expect such instances 
to be rare, and petitioners will be 
required to make an affirmative showing 
sufficient to overcome the presumption 
that such ownership interests should be 
calculated as if exercised for purposes of 
determining eligibility issues.

178 S e e  F ifth  Report a n d  O rder  at 11163-164., 
17947CFRl.2110(bM2i.
180 S e e  47 CFR 1.2110.

133. P etitions. AIDE and Cook Inlet 
propose Stricter eligibility and anti­
sham measures to avoid designated 
entity shams. Specifically, Cook Inlet 
proposes requiring that a designated 
entity maintain clear structural control 
of an entity in order to be eligible for 
designated entity provisions. In this 
regard, Cook Inlet argues that in limited 
partnerships,, the general partner should 
be required to be a designated entity and 
restrictions should be imposed on the 
ability of other general partners to 
exercise management control. Cook Inlet 
also proposes that the Commission 
require designated entities to document 
their eligibility'by attaching 
documentation to their long form 
application.

134. We agree with AIDE that in some 
instances stricter eligibility 
requirements are appropriate to ensure 
that only legitimate designated entities 
are the beneficiaries of the special 
provisions established under our rules.
In particular, we clarify that, when an 
applicant or a licensee is a partnership, 
because each general partner generally 
has the ability to act on behalf of the 
partnership, all general partners in the 
license applicant must be designated 
entities in order to qualify for 
designated entity status. We believe that 
this clarification is consistent with the 
Commission’s long-standing practice of 
attributing control in the context of 
partnerships to the general partners.
This clarification will ensure that 
designated entities in partnerships 
retain de facto  as well as de ju re  control.

135. In addition, we agree with AIDE 
that documentation of designated entity 
status should be submitted along with 
the applicants’ long-form applications 
in order to enable the Commission to 
verify designated entity eligibility. 
Accordingly, we will require designated 
entities to Substantiate their eligibility 
by describing on their long-form 
application how they satisfy the 
requirements for eligibility. We will also 
require designated entity applicants to 
list on their long-form application all 
agreements that effect designated entity 
status, such as all partnership 
agreements, shareholder agreements, 
management agreements and other 
agreements, including oral agreements, „ 
which establish that the designated 
entity will have both d e fa cto  and de 
ju re  control of the entity. In addition, 
we will require that such information be 
maintained at the licensee's facilities, or 
by its designated agent, for the term of 
the license, and that the inform a firm be 
made available to Commission staff 
upon request in order to enable the 
Commission to audit designated entity 
eligibility on an ongoing basis.
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136. In addition, if an applicant for 
designated entity status proves 
unqualified, and the Commission 
determines that the application for 
designated entity status involved willful 
misrepresentation or other serious 
misconduct, the Commission will 
impose severe penalties. These may 
include monetary forfeitures, revocation 
of licenses, and prohibition of 
participation in future auctions.

137. With respect to AIDE’S proposal 
that clear structural control should be 
required to establish designated entity 
eligibility, we believe that as a general 
rule, our strict requirement that women 
and minority principals control the 
applicant and maintain a 50.1 percent 
voting interest (in a corporate applicant) 
and a 50.1 percent equity stake in the 
entity is sufficient to prevent “ fronts”  
and to ensure that our provisions are 
only made available to legitimate 
qualified designated entities. However, 
we reserve the flexibility on a service- 
specific basis, taking into account the 
nature of the specific provisions 
applicable in that service, to adopt 
additional or different requirements for 
designated entity eligibility.181

138. While we conclude that our 
requirement that control and substantial 
equity rest with minorities and/or 
women will generally be adequate to 
ensure that parties do not attempt to 
evade the statutory requirement to 
provide economic opportunities and 
ensure participation by businesses 
owned by these groups, we also reaffirm 
our commitment to investigate all 
allegations of fronts, shams or other 
methods used to try to evade our 
eligibility rules. In this regard, we 
remind parties that we will conduct 
random pre and post-auction audits to 
ensure that applicants receiving 
designated entity benefits are bona fide  
designated entities.

L. Small Businesses
139. Petitions. N T CA  and USIN  

request that we amend the small 
business definition so that it can be 
flexibly modified in the context of a 
particular service. NTCA and USIN  
advocate that such flexibility is 
appropriate because the existing $6 
million net worth/$2 million net income 
test is too low to reflect the capital- 
intensive nature of the broadband PCS

181 For example, in the Fifth Report and O rder  we 
allowed minority or women-owned broadband PCS 
applicants to sell up to 75 percent of the company’s 
equity to passive investors so long as the control 
groups retained control and 25 percent of the equity 
and each other investor owned less than 25 percent 
of the passive equity. We also established control 
group tests for small businesses and entities that 
wished to bid in certain blocks.

business. N T CA  asserts that most 
telephone companies are unable to meet 
this test even though they have few 
subscribers and few employees. USIN  
states that the current definition 
discriminates against small rural 
telephone companies, and that the 
proper measure for small businesses in 
capital-intensive service is those with 
annual revenues of less than $100 
million.

140. Discussion. We agree with 
NTCA. In the Second Report and Order 
we relied on the Small Business 
Administration’s (SBA) standard 
definition. The SBA definition permits 
an applicant to qualify for financial 
assistance based on a net worth not in 
excess of $6 million with average net 
income after Federal income taxes for 
the two preceding years not in excess of 
$2 million.182 The record in this 
proceeding reflected broad disagreement 
about the appropriate definition of small 
businesses. Many eommenters, 
including the Chief Counsel for 
Advocacy of the SBA, argued that the 
SBA net worth/revenue definition was 
too restrictive and would exclude 
businesses of sufficient size to survive, 
much less succeed, in the competitive 
wireless communications marketplace. 
The SB A ’s Chief Counsel for Advocacy 
and Suite 12 Group advocated adoption 
of a revenue test, arguing that a net 
worth test could be misleading as some 
very large companies have low net 
worth. The S B A ’s Chief Counsel 
recommended that the revenue standard 
be raised to include firms that (together 
with affiliates) have less than $40 
million in revenue. The SBA Chief 
Counsel suggested that the Commission 
consider a higher revenue ceiling or 
adopt different size standards for 
different telecommunications 
markets.183

141. Other parties indicated that the 
definition used by the Commission 
might impede the ability of small 
businesses to raise capital in 
anticipation of auctions. They noted 
that many small firms are soliciting 
investors to enable these firms to 
compete better in auctions, and argued

18213 CFR 121.802.
183 Some parties recommend using the SBA’s 

1500 employee standard. See, e.g., comments of 
SBA Associate Administrator for Procurement 
Assistance at 2, CFW Communications at 2, and 
Iowa Network at 17. A  number of other eommenters 
argue, however, that adoption of this alternative 
SBA definition would open up a huge loophole in 
the designated entity eligibility criteria.
Specifically, they contend that telecommunications 
is a capital, rather than labor, intensive industry, 
and that an entity with 1,500 employees is likely 
to be extremely well capitalized and have no need 
for the special treatment outlined by Congress in 
the Budget Act. See , e.g ., comments of LuxCel 
Group, Inc. at 4, Suite 12 Group at 10-11.

that their designated entity status 
should not be jeopardized as a result. 
Thus, these eommenters suggested, if 
the FCC adopts the SB A ’s net worth 
standard, the net worth valuation 
should relate back to the date of the PCS 
Final Report and Order (September 23,
1993).

142. In contrast, several eommenters 
argue that the small business definition 
must be made more restrictive in order 
to prevent large firms from spinning off 
companies to compete as designated 
entities. In this regard, some parties 
recommend limiting provisions to those 
small businesses that were in existence 
for the previous two years.

143. In the Second Report and Order, 
we adopted the existing SBA net worth/ 
net income size standard as the generic 
threshold for small businesses to qualify 
as designated entities because at that 
time we were unable to conclude that 
the other proposals suggested by 
eommenters were superior to this 
established standard. However we 
acknowledged that for certain 
telecommunications industry sectors 
this standard may not be high enough to 
encompass those entities that require 
the benefits, but also have the financial 
wherewithal to construct and operate 
the systems. Accordingly, we indicated 
that this “ threshold could be adjusted 
upward on a service-by-service basis to 
accommodate such situations.”  We also 
noted that we may modify the small 
business definition if the SBA changed 
its definition or the Commission 
determined that an alternative 
definition was more appropriate for 
capital intensive services.
„ 144. In this regard, in the Fifth Report 
and Order we revised the definition of 
a small business set forth in the Second 
Report and Order to include entities 
with up to $40 million in gross 
revenues, and we provided that these 
small businesses would permit to pool 
their resources and form consortia to bid 
in the entrepreneurs’ blocks or to 
receive other small business benefits. 
We also adopted rules that allow small 
businesses and businesses owned by 
women and/or minorities to raise 
capital by selling passive ownership 
interests in their companies. Thus, for 
example, under certain conditions, 
businesses owned by women and 
minorities have the option of taking on 
one large passive partner (holding up to
49.9 percent of the enterprise) or selling 
a greater portion of their companies’ 
equity (up to 75 percent of the equity) 
to passive investors in smaller 
increments. Either of these structures 
should enhance the ability of these 
entities to obtain the necessary funding
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to meet long-term construction, 
operation and expansion goals.184

145. Given the diversity of services 
that may be subject to competitive 
bidding and the varied spectrum costs 
and build-out requirements associated 
with each* we conclude that it is more 
appropriate to define the eligibility 
requirements for small businesses on a 
service-specific basis, taking into 
account the capital requirements of each 
particular service in establishing the 
appropriate threshold. Therefore we 
will amend our generic auction rules to 
replace the small business definition 
with a provision enabling the 
Commission to establish a small 
businesses definition in the context of 
each particular service.

V. Final Regulatory Flexibility Analysis

146. Pursuant to the Regulatory 
Flexibility Act of I960, 5 U .S .C . § 604, 
the Commission’s final analysis is as 
follows:

A. Need for, and Purpose of, this Action

14?. As a result of new statutory 
authority, the Commission may utilize 
competitive bidding mechanisms in the 
granting of certain initial licenses. The 
Commission published an Initial 
Regulatory Flexibility Analysis, see 
generally 5 U .S .C . § 603, within the 
Notice o f Proposed Rule Making in this 
proceeding, and published a Final 
Regulatory Flexibility Analysis within 
the Second Report and Order (at 
W 299-302). As noted in these previous 
final analyses, this proceeding will 
establish a system of competitive 
bidding for choosing among certain 
applications for initial licenses, and will 
carry out statutory mandates that certain 
designated entities, including small 
entities, be afforded an opportunity to 
participate in the competitive bidding 
process and in the provision of 
spectrum-based services.

B. Summary of the Issues Raised by the 
Public Comments in Response to the 
Initial Regulatory Flexibility Analysis

148. No comments were submitted in 
response to our Initial Regulatory 
Flexibility Analysis.

C. Significant Alternatives Considered

149. Although, as described in (B) 
above, no comments were received 
pertaining to our Initial Regulatory 
Flexibility Analysis, the Second Report 
and Order addressed at length the 
general policy considerations raised as a 
result of the Commission’s new auction 
authority.

184 See Fifth Report and O rder  at $ 185.

V I  Procedural Matters and Ordering 
Clauses

150. Accordingly, It Is Ordered, that 
the petitions for reconsideration Are 
Granted to the extent described above 
and Denied in all other respects, and 
that the petition of William E. Zimsky 
Is Dismissed as moot.

151. It Is Further Ordered, that Part 1 
of the Commission’s Rules Is Amended 
as set forth in Appendix B, attached. It 
Is Ordered that the rule changes made 
herein Will Become Effective 30 days 
after their publication in the Federal 
Register. This action is taken pursuant 
to Sections 4(i), 303(r) and 309{j) of the 
Communications Act of 1934, as 
amended, 47 U .S .C . §§ 154(i), 303(r) and 
309(j).

List of Subjects in 47 CFR  Part 1
Administrative practice and 

procedure, Reporting and recordkeeping 
requirements, Telecommunications. 
Federal Communications Commission. 
LaVera F. Marshall,
Acting Secretary.

Final Rules
Part 1 of Chapter I of Title 47 of the 

Code of Federal Regulations is amended 
as follows:

PART 1— PRACTICE AND  
PROCEDURE

1. The authority citation for Part 1 
continues to read as follows:

Authority: 4? U .S.C . 151,154, 303, arid 
309(j) unless otherwise noted.

2. Subpart Q  of Part 1 is revised to 
read as follows:
Subpart Q — Com petitive Bidding  
Proceedings

General Procedures
1.2101 Purpose.
1.2102 Eligibility of applications for 

competitive bidding.
1.2103 Competitive bidding design options.
1.2104 Competitive bidding mechanisms.
1.2105 Bidding application and certification 

procedures: prohibition o f collusion.
1.2106 Submission of upfront payments.
1.2107 Submission of down payment and 

filing of long-form applications.
1.2108 Procedures for filing petitions to 

deny against long-form applications.
1.2109 License grant, denial, default, and 

disqualification.
1.2110 Designated entities.
1.2111 Assignment or transfer of control: 

unjust enrichment.

S ubpart Q— C om petitive B idding  
Proceedings

§1.2t01 Purpose.
The provisions of this subpart 

implement Section 3Q9(j) of the

Communications Act of 1934, as added 
by die Omnibus Budget Reconciliation 
Act of 1993 (P.L. 103-66), authorizing 
the Commission to employ competitive 
bidding procedures to choose from 
among two or more mutually exclusive 
applications for certain initial licenses.

§ 1.2102 Eligibility of applications for 
competitive bidding.

(a) Mutually exclusive initial 
applications in the following services or 
classes of services are subject to 
competitive bidding:

(1J Interactive Video Data Service (see 
47 CFR Part 95, Subpart F). This 
paragraph does not apply to 
applications which were filed prior to 
July 26,1993;

(2) Marine Public Coast Stations (see 
47 CFR Part 80, Subpart J);

(3) Multipoint Distribution Service 
and Multichannel Multipoint 
Distribution Service (see 47 CF R  Part 21, 
Subpart K). This paragraph does not 
apply to applications which were filed 
prior to July 26,1993;

(4) Exclusive Private Carrier Paging 
above 900 M H z (see 47 CFR Part 90, 
Subpart P.)

(5) Public Mobile Services (see 47 
CFR Part 22), except in the 800 MHz 
Air-Grourid Radiotelephone Service, 
and in the Rural Radio Service. This 
paragraph does not apply to 
applications in the cellular radio 
service, such as cellular unserved area 
applications, that were filed prior to 
July 26,1993;

(6) Specialized Mobile Radio Service 
(SMR) (see 47 CFR Part 90, Subpart S) 
including applications based on finder’s 
preferences for frequencies allocated to 
the SMR service (see 47 CFR 90.173); 
and

(7) Personal Communications Services 
(PCS) (see 47 CFR Part 24).

Note to paragraph (a): To determine the 
rules that apply to competitive bidding in the 
foregoing services, specific service rules 
should also be consulted.

(b) The following types of license 
applications are not subject to 
competitive bidding procedures:

(1) Applications for renewal of 
licenses;

(2) Applications for modification of 
license; provided, however, that the 
Commission may determine that 
applications for modification that are 
mutually exclusive with other 
applications should be subject to 
competitive bidding;

(3) Applications for subsidiary 
communications services. A  “ subsidiary 
communications service” is a class of 
service where the signal for that service 
is indivisible from that of the main 
channel signal and that main channel
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signal is exempt from competitive 
bidding under other provisions of these 
rules. See, e.g., § 1.2102(c) (exempting 
broadcast services). Examples of such 
subsidiary communications services are 
those transmitted on subcarriers within 
the FM  baseband signal (see 47 CFR  
73.295), and signals transmitted within 
the Vertical Blanking Interval of a 
broadcast television signal; and

(4) Applications for frequencies used 
as an intermediate link or links in the 
provision of a continuous, end-to-end 
service where no service is provided 
directly to subscribers over the 
frequencies. Examples of such 
intermediate links are;

(i) Point-to-point microwave facilities 
used to connect a cellular radio 
telephone base station with a cellular 
radio telephone mobile telephone 
switching office; and

(ii) Point-to-point microwave facilities 
used as part of the service offering in the 
provision of telephone exchange or 
interexchange service.

(c) Applications in the following 
services or classes of services are not 
subject to competitive bidding:

(1) Alaska-Private Fixed Stations (see 
47 CFR Part 80, Subpart O);

(2) Broadcast radio (AM and FM) and 
broadcast television (VHF, U H F, LPTV) 
under 47 CFR Part 73;

(3) Broadcast Auxiliary and Cable 
Television Relay Services (see 47 CFR  
Part 74, Subparts D, E, F, G , H and L and 
Part 78, Subpart B);

(4) Instructional Television Fixed 
Service (see 47 CFR Part 74, Subpart I);

(5) Maritime Support Stations (see 47 
CFR Part 80, Subpart N);

(6) Marine Operational Fixed Stations 
(see 47 CFR Part 80, Subpart L);

(7) Marine Radiodetermination 
Stations (see 47 CFR Part 80, Subpart 
M);

(8) Personal Radio Services (see 47 
CFR Part 95), except applications filed 
after July 26,1993, in the Interactive 
Video Data Service (see 47 CFR Part 95, 
Subpart F);

(9) Public Safety, Industrial/Land 
Transportation, General and Business 
Radio categories above 800 M H z, 
including finder’s preference requests 
for frequencies not allocated to the SMR  
service (see 47 CFR 90.173), and 
including, until further notice of the 
Commission, the Automated Vehicle 
Monitoring Service (see 47 CFR 90.239);

(10) Private Land Mobile Radio 
Services between 470-512 M Hz (see 47 
CFR Part 90, Subparts B-F), including 
those based on finder’s preferences, (see 
47 CFR 90.173);

(11) Private Land Mobile Radio 
Services below 470 M Hz (see 47 CFR  
Part 90, Subparts B-F) except in the 220

M Hz band (see 47 CFR Part 90, Subpart 
T), including those based on finder’s 
preferences (see 47 CFR Section 90.173); 
and

(12) Private Operational Fixed 
Services (see 47 CFR Part 94).

§ 1.2103 Competitive bidding design 
options.

(a) The Commission will select the 
competitive bidding design(s) to be used 
in auctioning particular licenses or 
classes of licenses on a service-specific 
basis. The choice of competitive bidding 
design will generally be made pursuant 
to the criteria set forth in PP Docket No. 
93-253, FCC 94-61, adopted March 8, 
1994, available for purchase from the 
International Transcription Service,
Inc., 2100 M St. NW , suite 140, 
Washington, DC 20037, telephone (202) 
857-3800, but the Commission may 
design and test alternative 
methodologies. The Commission will 
choose from one or more of the 
following types of auction designs for 
services or classes of services subject to 
competitive bidding: (1) Single round 
sealed bid auctions (either sequential or 
simultaneous); (2) Sequential oral 
auctions; (3) Simultaneous multiple 
round auctions.

(b) The Commission may use 
combinatorial bidding, which would 
allow bidders to submit all or nothing 
bids on combinations of licenses, in 
addition to bids on individual licenses. 
The Commission may require that to be 
declared the high bid, a combinatorial 
bid must exceed the sum of the 
individual bids by a specified amount. 
Combinatorial bidding may be used 
with any type of auction.

(c) The Commission may use single 
combined auctions, which combine 
bidding for two or more substitutable 
licenses and award licenses to the 
highest bidders until the available 
licenses are exhausted. This technique 
may be used in conjunction with any 
type of auction.

§ 1.2104 Competitive bidding mechanisms.
(a) Sequencing. The Commission will 

establish the sequence in which 
multiple licenses will be auctioned.

(b) Grouping. In the event the 
Commission uses either a simultaneous 
multiple round competitive bidding 
design or combinatorial bidding, the 
Commission will determine which 
licenses will be auctioned 
simultaneously or in combination.

(c) Reservation Price. The 
Commission may establish a reservation 
price, either disclosed or undisclosed, 
below which a license subject to auction 
will not be awarded.

(d) Minimum Bid Increments. The 
Commission may, by announcement 
before or during an auction, require 
minimum bid increments in dollar or 
percentage terms. The Commission may 
also establish suggested minimum 
opening bids on a service-specific basis.

(e) Stopping Rules. The Commission 
may establish stopping rules before or 
during multiple round auctions in order 
to terminate the auctions within a 
reasonable time.

(f) Activity Rules. The Commission 
may establish activity rules which 
require a minimum amount of bidding 
activity.

(g) Withdrawal, Default and 
Disqualification Penalties. A s specified 
below, when the Commission conducts 
a simultaneous multiple round auction 
pursuant to § 1.2103, the Commission 
will impose penalties on bidders who 
withdraw high bids during the course of 
an auction, or who default on payments 
due after an auction closes or who are 
disqualified.

(1) Bid withdrawal prior to close of 
auction. A  bidder who withdraws a high 
bid during the course of an auction will 
be subject to a penalty equal to the 
difference between the amount bid and 
the amount of the winning bid the next 
time the license is offered by the 
Commission. No withdrawal penalty 
would be assessed if the subsequent 
winning bid exceeds the withdrawn bid. 
This penalty amount will be deducted 
from any upfront payments or down 
payments that the withdrawing bidder 
has deposited with the Commission.

(2) Default or disqualification after 
close of auction. If a high bidder 
defaults or is disqualified after the close 
of such an auction, the defaulting bidder 
will be subject to the penalty in 
paragraph (g)(1) plus an additional 
penalty equal to 3 percent of the 
subsequent winning bid. If the 
subsequent winning bid exceeds the 
defaulting bidder’s bid amount, the 3 
percent penalty will be calculated based 
on the defaulting bidder’s bid amount. 
These amounts will be deducted from 
any upfront payments or down 
payments that the defaulting or 
disqualified bidder has deposited with 
the Commission. When the Commission 
conducts single round sealed bid 
auctions or sequential oral auctions, the 
Commission may modify the penalties 
to be paid in the event of bid 
withdrawal, default or disqualification; 
provided, however, that such penalties 
shall not exceed the penalties specified 
above.

(h) The Commission will generally 
release information concerning the 
identities of bidders before each auction 
but may choose, on an auction-by-
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auction basis, to withhold the identity 
of the bidders associated with bidder 
identification numbers.

(i) The Commission may delay, 
suspend, or cancel an auction in the 
event of a natural disaster, technical 
obstacle, evidence of security breach, 
unlawful bidding activity, 
administrative necessity, or for any 
other reason that affects the fair and 
efficient conduct of the competitive 
bidding. The Commission also has the 
authority, at its sole discretion, to 
resume the competitive bidding starting 
from the beginning of the current or 
some previous round or cancel the 
competitive bidding in its entirety.

§ 1.2105 Bidding application and 
certification procedures; prohibition of 
collusion.

(a) Submission o f Short Form 
Application (FCC Form 175). In order to 
be eligible to bid, an applicant must 
timely submit a short-form application 
(FCC Form 175), together with any“ 
appropriate filing fee set forth by Public 
Notice. Unless otherwise provided by 
Public Notice, the Form 175 need not be 
accompanied by an upfront payment 
(see §1.2106).

(1) All Form 175s will be due:
(1) On the date(s) specified by Public 

Notice; or
(ii) In the case of application filing 

dates which occur automatically by 
operation of law [see, e.g., 47 CFR  
22.902), on a date specified by Public 
Notice after the Commission has 
reviewed the applications that have 
been filed on those dates and 
determined that mutual exclusivity 
exists. ;

(2) The Form 175 must contain the 
following information:

(i) Identification of each license on 
which the applicant wishes to bid;

(ii) The applicant’s name, if the 
applicant is an individual. If the 
applicant is a corporation, then the 
short-form application will require the 
name and address of the corporate office 
and the name and title of an officer or 
director. If the applicant is a 
partnership, then the application will 
require the name, citizenship and 
address of all partners,-and, if a partner 
is not a natural person, then the name 
and title of a responsible person should 
be included as well. If the applicant is
a trust, then the name and address of the 
trustee will be required. If the applicant 
is none of the above, then it must 
identify and describe itself and its 
principals or other responsible persons;

(iii) The identity of the person(s) 
authorized to make or withdraw a bid;

(iv) If the applicant applies as a 
designated entity pursuant to §1.2110, a

statement to that effect and a 
declaration, under penalty of perjury, 
that the applicant is qualified as a 
designated entity under § 1.2110.

(v) Certification that the applicant is 
legally, technically, financially and 
otherwise qualified pursuant to Section 
308(b) of the Communications Act of 
1934, as amended. The Commission will 
accept applications certifying that a 
request for waiver or other relief from 
the requirements of Section 310 is 
pending;

(vi) Certification that the applicant is 
in compliance with the foreign 
ownership provisions of Section 310 of 
the Communications Act of 1934, as 
amended;

(vii) Certification that the applicant is 
and will, during the pendency of its 
application(s), remain in compliance 
with any service-specific qualifications 
applicable to the licenses on which the 
applicant intends to bid including, but 
not limited to, financial qualifications. 
The Commission may require 
certification in certain services that the 
applicant will, following grant of a 
license, come into compliance with 
certain service-specific rules, including, 
but not limited to, ownership eligibility 
limitations;

(viii) An exhibit, certified as truthful 
under penalty of perjury, identifying all 
parties with whom the applicant has 
entered into partnerships, joint 
ventures, consortia or other agreements, 
arrangements or understandings of any 
kind relating to the licenses bein& 
auctioned, including any such 
agreements relating to the post-auction 
market structure.

(ix) Certification under penalty of 
perjury that it has not entered and will 
not enter into any explicit or implicit 
agreements, arrangements or 
understandings of any kind with any 
parties other than those identified 
pursuant to paragraph (a)(2)(viii) 
regarding the amount of their bids, 
bidding strategies or the particular 
licenses on which they will or will not 
bid;.

Note to paragraph (a): The Commission 
may also request applicants to submit 
additional information for informational 
purposes to aid in its preparation of required 
reports to Congress.

(b) Modification and Dismissal o f 
Form 175. (1) Any Form 175 that is not 
signed or otherwise does not contain all 
of the certifications required pursuant to 
this section is unacceptable for filing 
and cannot be corrected subsequent to 
any applicable filing deadline. The 
application will be dismissed with 
prejudice and the upfront payment, if 
paid, will be returned.

(2) The Commission will provide 
bidders a limited opportunity to cure 
defects specified herein (except for 
failure to sign the application and to 
make certifications) and to resubmit a 
corrected application. Form 175 may be 
amended or modified to make minor 
changes or correct minor errors in the 
application (such as typographical 
errors). The Commission will classify all 
amendments as major or minor, 
pursuant to rules applicable to specific 
services. An application will be 
considered to be a newly filed 
application if it is amended by a major 
amendment and may not be resubmitted 
after applicable filing deadlines.

(3) Applicants who fail to correct 
defects in their applications in a timely 
manner as specified by Public Notice

.-will have their applications dismissed 
with no opportunity for resubmission.

(c) Prohibition o f  Collusion. (1) Except 
as provided in paragraphs (c)(2) and
(c)(3) of this section, after the filing of 
short-form applications, all bidders are 
prohibited from cooperating, 
collaborating, discussing or disclosing 
in any manner the substance of their 
bids or bidding strategies, or discussing 
or negotiating settlement agreements, 
with other bidders until after the high 
bidder makes the required down 
payment, unless such bidders are 
members of a bidding consortium or 
other joint bidding arrangement 
identified on the bidder’s short-form 
application pursuant to
§ 1.2105(a)(2)(viii).

(2) Applicants may modify their 
short-form applications to reflect 
formation of consortia or changes in 
ownership at any time before or during 
an auction, provided such changes do 
not result in a change in control of the 
applicant, and provided that the parties 
forming consortia or entering into 
ownership agreements have not applied 
for the same license. Such changes will 
not be considered major modifications 
of the application.

(3) after the filing of short-form 
applications, applicants may make 
agreements to bid jointly for licenses, 
provided the parties to the agreement 
have not applied for the same license.

§ 1.2106 Submission of upfront payments.
(a) The Commission may require 

applicants for licenses subject to 
competitive bidding to submit an 
upfront payment. In that event, the 
amount of the upfront payment and the 
procedures for submitting it will be set 
forth in a Public Notice. No interest will 
be paid on upfront payments.

(d) Upfront payments must be made 
either by wire transfer or by cashier’s 
check drawn in U .S. dollars from a
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financial institution whose deposits are 
insured by the Federal Deposit 
Insurance Corporation and must be 
made payable to the Federal 
Communications Commission.

(c) If an upfront payment is not in 
compliance with the Commission’s 
Rules, or if insufficient funds are 
tendered to constitute a valid upfront 
payment, the applicant shall have a 
limited opportunity to correct its 
submission to bring it up to the 
minimum valid upfront payment prior 
to the auction. If the applicant does not « 
submit at least the minimum upfront 
payment, it will be ineligible to bid, its 
application will be dismissed and any 
upfront payment it has made will be 
returned.

(d) The upfront payment(s) of a bidder 
will be credited toward any down 
payment required for licenses on which 
the bidder is the high bidder. Where the 
upfront payment amount exceeds the 
required deposit of a winning bidder, 
the Commission may refund the excess 
amount after determining that no bid 
withdrawal penalties are owed by that 
bidder.

(e) In accordance with the provisions 
of paragraph (d), in the event a penalty 
is assessed pursuant to § 1.2104 for bid 
withdrawal or default, upfront 
payments or down payments on deposit 
with the Commission will be used to 
satisfy the bid withdrawal or default 
penalty before being applied toward any 
additional payment obligations that the 
high bidder may have.

§ 1.2107 Submission of down payment and 
filing of long-form applications.

(a) After bidding has ended, the 
Commission will identify and notify the 
high bidder and declare the bidding 
closed.

(b) Within five (5) business days after 
being notified that it is a high bidder on 
a particular license(s), a high bidder 
must submit to the Commission’s 
lockbox bank such additional funds (the 
"down payment”) as are necessary to 
bring its total deposits (not including 
upfront payments applied to satisfy 
penalties) up to twenty (20) percent of 
its high bid(s). (In single round sealed 
bid auctions conducted under § 1.2103, 
however, bidders may be required to 
submit their down payments with their 
bids.) This down payment must be 
made by wire transfer or cashier’s check 
drawn in U .S . dollars from a financial 
institution whose deposits are insured 
by the Federal Deposit Insurance 
Corporation and must be made payable 
to the Federal Communications 
Commission. Winning bidders who are 
qualified designated entities eligible for 
installment payments under § 1.2110(d)

are only required to bring their total 
deposits up to ten (10) percent of their 
winning bid(s). Such designated entities 
must pay the remainder of the twenty 
(20) percent down payment within five
(5) business days of grant of their 
application. See § 1.2110(e) (1) and (2). 
Down payments will be held by the 
Commission until the high bidder has 
been awarded the license and has paid 
the remaining balance due on the 
license, in which case it will not be 
returned, or until the winning bidder is 
found unqualified to be a licensee or has 
defaulted, in which case it will be 
returned, less applicable penalties. No 
interest will be paid on any down 
payment.

(c) A  high bidder that meets its down 
payment obligations in a timely manner 
must, within ten (10) business days after 
being notified that it is a high bidder, 
submit an additional application (the 
“ long-form application” ) pursuant to 
the rules governing the service in which 
the applicant is the high bidder (unless 
it has already submitted such an 
application, as contemplated by
§ 1.2105(a)(1)(b). For example, if the 
applicant is high bidder for a license in 
the Interactive Video Data Service (see 
47 CFR Part 95, Subpart F), the long 
form application will be submitted on 
FCC Form 574 in accordance with 
§ 95.815 of this chapter.
Notwithstanding any other provision in 
title 47 of the Code of Federal 
Regulations to the contrary, high 
bidders need not submit an additional 
application filing fee with their long- 
form applications. Notwithstanding any 
other provision in Title 47 of the Code 
of Federal Regulations to the contrary, 
the high bidder’s long-form application 
must be mailed or otherwise delivered 
to: Office of the Secretary, Federal 
Communications Commission,
Attention: Auction Application 
Processing Section, 1919 M  Street,
N.W ., Room 222, Washington, D.C. 
20554.

An applicant that fails to submit the 
required long-form application as 
required under this subsection, and fails 
to establish good cause for any late filed 
submission, shall be deemed to have 
defaulted and will be subject to the 
penalties set forth in § 1.2104.

(d) As an exhibit to its long-form 
application, the applicant must provide 
a detailed explanation of the terms and 
conditions and parties involved in any 
bidding consortia, joint venture, 
partnership or other agreement or 
arrangement it had entered into relating 
to the competitive bidding process prior 
to the time bidding was completed.
Such agreements must have been

entered into prior to the filing of short- 
form applications pursuant to § 1.2105.

§ 1.2108 Procedures for filing petitions to 
deny against long-form applications.

(a) Where petitions to deny are 
otherwise provided for under the Act or 
the commission’s Rules, and unless 
other service-specific procedures for the 
filing of such petitions are provided for 
elsewhere in the Commission’s Rules, 
the procedures in this section shall 
apply to the filing of petitions to deny 
the long-form applications of winning 
bidders.

(b) Within thirty (30) days after the 
Commission gives public notice that a 
long-form application has been accepted 
for filing, petitions to deny that 
application may be filed. Any such 
petitions must contain allegations of fact 
supported by affidavit of a person or 
persons with personal knowledge 
thereof.

(c) An applicant may file an _  
opposition to any petition to deny, and 
the petitioner a reply to such 
opposition. Allegations of fact or denials 
thereof must be supported by affidavit 
of a person or persons with personal 
knowledge thereof. The times for filing 
such opposition and replies will be 
those provided in § 1.45.

(d) If the Commission determines that:
(1) an applicant is qualified and there 

is no substantial and material issue of 
fact concerning that determination, it 
will grant the application.

(2) an applicant is not qualified and 
that there is no substantial issue of fact 
concerning that determination, the 
Commission need not hold a evidentiary 
hearing and will deny the application.

(3) substantial and material issues of 
fact require a hearing, it will conduct a 
hearing. The Commission may permit 
all or part of the evidence to be 
submitted in written form and may 
permit employees other than 
administrative law judges to preside at 
the taking of written evidence. Such 
hearing will be conducted on an 
expedited basis.

§ 1.2109 License grant, denial, default, and 
disqualification.

(a) Unless otherwise specified in these 
rules, auction winners are required to 
pay the balance of their winning bids in 
a lump sum within five (5) business 
days following award of the license, 
Grant of the license will be conditioned 
on full and timely payment of the 
winning bid.

(b) If a winning bidder withdraws its 
bid after the Commission has declared 
competitive bidding closed or fails to 
remit the required down payment 
within five (5) business days after the7
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commission has declared competitive 
bidding closed, the bidder will be 
deemed to have defaulted, its 
application will be dismissed, and it 
will he liable for the default penalty 
specified in § 1.2104(g)(2). In such 
event, the Commission may either re- 
auction the license to existing or new 
applicants or offer it to the other highest 
bidders (in descending order) at their' 
final bids. The down payment 
obligations set forth in § 1.2107(b) will 
apply.

(c) A winning bidder who is found 
unqualified to be a licensee, fails to 
remit the balance of its winning bid in 
a timely manner, or defaults or is 
disqualified for any reason after having 
made the required down payment, will 
be deemed to have defaulted and will be 
liable for the penalty set forth in 
§ 1.2104(g)(2). In such event, the 
Commission will conduct another 
auction for the license, affording new 
parties an opportunity to file 
applications for the license.

(cl) Bidders who are found to have 
violated the antitrust laws or the 
Commission’s rules in connection with 
their participation in the competitive 
bidding process may be subject, in 
addition to any other applicable 

, sanctions, to forfeiture of their upfront 
payment, down payment or full bid 
amount, and may be prohibited from 
participating in future auctions.

§ 1.2110 Designated entities.
(a) Designated entities are small 

businesses, businesses owned by 
members of minority groups and/or 
women, and rural telephone companies.

(b) Definitions.
(1) Small businesses. The Commission 

will establish the definition of a small 
business on a service-specific basis, 
taking into consideration the 
characteristics and capital requirements 
of the particular service.

(2) Businesses owned by members of 
minority groups and/or women. Unless 
otherwise provided in rules governing 
specific services, a business owned by 
members of minority groups and/or 
women is one in which minorities and/ 
or women who are U .S . citizens control 
the applicant, have at least 50.1 percent 
equity ownership and, in the case of a 
corporate applicant, a 50.1 percent 
voting interest. For applicants that are 
partnerships, every general partner 
either must be a minority and/or woman 
(or minorities and/or women) who are 
U.S. citizens and who individually or 
together own at least 50.1 percent of the 
partnership equity, or an entity that is 
100 percent owned and controlled by 
minorities and/or women who are U.S. 
citizens. The interests of minorities and

women are to be calculated on a fully- 
diluted basis; agreements such as stock 
options and convertible debentures 
shall be considered to have $  present 
effect on the power to control an entity 
and shall be treated as if the rights 
thereunder already have been fully 
exercised. However, upon a 
demonstration that options or 
conversion rights held by non- 
controlling principals will not deprive 
the minority and female principals of a 
substantial financial stake in the venture 
or impair their rights to control the 
designated entity, a designated entity 
may seek a waiver of the requirement 
that the equity of the minority and 
female principals must be calculated on 
a fully-diluted basis. The term minority 
includes individuals of African 
American, Hispanic-sumamed, 
American Eskimo, Aleut, American 
Indian and Asian American extraction.

(3) Rural telephone companies. A  
rural telephone company is any local 
exchange carrier including affiliates (as 
defined in 1.2110(b)(4)), with 100,000 
access lines or fewer.

(4) Affiliate, (i) An individual or 
entity is an affiliate of an applicant or 
of a person holding an attributable 
interest in an applicant under § 24.709 
(both referred to herein as “ the 
applicant” ) if such individual or 
entity—

(A) directly or indirectly controls or 
has the power to control the applicant, 
or

(B) is directly or indirectly controlled 
by the applicant, or

(C) is directly or indirectly controlled 
by a third party or parties that also 
controls or has the power to control the 
applicant, or

(D) has an “ identity of interest” with 
the applicant.

(ii) Nature of control in determining 
affiliation.

(A) Every business concern is 
considered to have one or more parties 
who directly or indirectly control or 
have the power to control it. Control 
may be affirmative or negative and it is 
immaterial whether it is exercised so 
long as the power to control exists.

Example. An applicant owning 50 percent 
of the voting stock of another concern would 
have negative power to control such concern 
since such party can block any action of the 
other stockholders. Also, the bylaws of a 
corporation may permit a stockholder with 
less than 50 percent of the voting stock to 
block any actions taken by the other 
stockholders in the other entity. Affiliation 
exists when the applicant has the power to 
control a concern while at the same time 
another person, or persons, are in control of 
the concern at the will of the party or parties 
with the power to control.

(B) Control can arise through stock 
ownership; occupancy of director, 
officer or key employee positions; 
contractual or other business relations; . 
or combinations of these and other 
factors. A  key employee is an employee 
who, because of his/her position in die 
concern, has a critical influence in or 
substantive control over the operations 
or management of the concern.

(C) Control can arise through 
management positions where a 
concern’s voting stock is so widely 
distributed that no effective control can 
be established.

Example. In a corporation where the 
officers and directors own various size blocks 
of stock totaling 40 percent of the 
corporation’s voting stock, but no officer or 
director has a block sufficient to give him or 
her control or the power to control and the 
remaining 60 percent is widely distributed 
with no individual stockholder having a 
stock interest greater than 10 percent, 
management has the power to control. If 
persons with such management control of the 
other entity are persons with attributable 
interests in the applicant, the other entity 
will be deemed an affiliate of the applicant.

(iii) Identity of interest between and 
among persons. Affiliation can arise 
between or among two or more persons 
with an identity of interest, such as 
members of the same family or persons 
with common investments. In 
determining if the applicant controls or 
has the power to control a concern, 
persons with an identity of interest will 
be treated as though they were one 
person.
. Example. Two shareholders in Corporation 
Y  each have attributable interests in the same 
PCS application. While neither shareholder 
has enough shares to individually control 
Corporation Y , together they have the power 
to control Corporation Y . The two 
shareholders with these common 
investments (or identity in interest) are 
treated as though they are one person and 
Corporation Y  would be deemed an affiliate 
of the applicant.

(A) Spousal Affiliation. Both spouses 
are deemed to own or control or have 
the power to control interests owned or 
controlled by either of them, unless they 
are subject to a legal separation 
recognized by a court of competent 
jurisdiction in the United States. In 
calculating their net worth, investors 
who are legally separated must include 
their share of interests in property held 
jointly with a spouse.

(B) Kinship Affiliation. Immediate 
family members will be presumed to 
own or control or have the power to 
control interests owned or controlled by 
other immediate family members. In 
this context “ immediate family 
member” means father, mother, 
husband, wife, son, daughter, brother,
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sister, father- or mother-in-law, son- or 
daughter-in-law, brother- or sister-in- 
law, step-father or -mother, step-brother 
or -sister, step-son or -daughter, half 
brother or sister. This presumption may 
be rebutted by showing that the family 
members are estranged, the family ties 
are remote, or the family members are 
not closely involved with each other in 
business matters.

Example. A  owns a controlling interest in 
Corporation X . A ’s sister-in-law, B, has an 
attributable interest in a PCS application. 
Because A  and B have a presumptive kinship 
affiliation, A ’s interest in Corporation Y  is 
attributable to B, and thus to the applicant, 
unless B rebuts the presumption with the 
necessary showing.

(iv) Affiliation through stock 
ownership.

(A) An applicant is presumed to 
control or have the power to control a 
concern if he or she owns or controls or 
has the power to control 50 percent or 
more of its voting stock.

(B) An applicant is presumed to 
control or have the power to control a 
concern even though he or she owns, 
controls or has the power to control less 
than 50 percent o f die concern’s voting 
stock, if the block of stock he or she 
owns, controls or has the power to 
control is large as compared with any 
other outstanding block of stock.

(C) If two or more persons each owns, 
controls or has the power to control less 
than 50 percent of the voting stock of a 
concern, such minority holdings are 
equal or approximately equal in size, 
and the aggregate of these minority 
holdings is large as compared with any 
other stock holding, the presumption 
arises that each one of these persons 
individually controls or has the power 
to control the concern; however, such 
presumption may be rebutted by a 
showing that such control or power to 
control, in fact, does not exist.

(v) Affiliation arising under stock 
options, convertible debentures, and 
agreements to merge. Stock options, 
convertible debentures, and agreements 
to merge (including agreements in 
principle) are generally considered to 
have a present effect on the power to 
control the concern. Therefore, in 
making a size determination, such 
options, debentures, and agreements are 
generally treated as though the rights 
held thereunder had been exercised. 
However, an affiliate cannot use such 
options and debentures to appear to 
terminate its control over another 
concern before it actually does so.

Example 1. If company B holds an option 
to purchase a controlling interest in company 
A , who holds an attributable interest in a PCS  
application, the situation is treated as though 
company B had exercised its rights and had

come owner of a controlling interest in 
company A . The gross revenues of company 
B must be taken into account in determining 
the size of the applicant.

Example 2. If a large company, BigCo, 
holds 70% (70 of 100 outstanding shares) of 
the voting stock of company A , who holds an 
attributable interest in a PCS application, and 
gives a third party, SmallCo, an option to 
purchase 50 of the 70 shares owned by 
BigCo, BigCo will be deemed to be an affiliate 
of company A ,  and thus the applicant, until 
SmallCo actually exercises its option to 
purchase such shares. In order to prevent 
BigCo from circumventing the intent of the 
rule which requires such options to be 
considered on a fully diluted basis, the 
option is not considered to have present 
effect in this case.

Example 3. If company A  has entered into 
an agreement to merge with company B in 
the future, the situation is treated as though 
the merger has taken place.

fvi) Affiliation under voting trusts.
(A) Stock interests held in trust shall 

be deemed controlled by any person 
who holds or shares the power to vote 
such stock, to any person who has the 
sole power to sell such stock, and to any 
person who has the right to revoke the 
trust at will or to replace the trustee at 
will.

(B) If a trustee has a familial, personal 
or extra-trust business relationship to 
the grantor or the beneficiary, the stock 
interests held in trust will be deemed 
controlled by the grantor or beneficiary, 
as appropriate.

(C) If tne primary purpose of a voting 
trust, or similar agreement, is to separate 
voting power from beneficial ownership 
of voting stock for the purpose of 
shifting control of or the power to 
control a concern in order that such 
concern or another concern may meet 
the Commission’s size standards, such 
voting trust shall not be considered 
valid for this purpose regardless of 
whether it is or is not recognized within 
thè appropriate jurisdiction.

(vii) Affiliation through common 
management. Affiliation generally arises 
where officers, directors, or key 
employees serve as the majority or 
otherwise as the controlling element of 
the board of directors and/or the 
management of another entity.

(viii) Affiliation through common 
facilities. Affiliation generally arises 
where one concern shares office space 
and/or employees and/or other facilities 
with another concern, particularly 
where such concerns are in the same or 
related industry or field of operations, 
or where such concerns were formerly 
affiliated, and through these sharing 
arrangements one concern has control, 
or potential control, of the other 
concern.

(ix) Affiliation through contractual 
relationships. Affiliation generally

arises where one concern is dependent 
upon another concern for contracts and 
business to such a degree that one 
concern has control, or potential 
control, of the other concern.

(x) Affiliation under joint venture 
arrangements.

(A) A  joint venture for size 
determination purposes is an 
association of concerns and/or 
individuals, with interests in any degree 
or proportion, formed by contract, 
express or implied, to engage in and 
carry out a single, specific business 
venture for joint profit for which 
purpose they combine their efforts, 
property, money, skill and knowledge, 
but not on a continuing or permanent 
basis for conducting business generally. 
The determination whether an entity is 
a joint venture is based upon the facts 
of the business operation, regardless of 
how the business operation may be 
designated by the parties involved. An 
agreement to share profits/losses 
proportionate to each party’s 
contribution to the business operation is 
a significant factor in determining 
whether the business operation is a 
point venture.

(B) The parties to a joint venture are 
considered to be affiliated with each 
other.

(C) The Commission may set aside 
specific licenses for which only eligible 
designated entities, as specified by the 
Commission, may bid.

(D) The Commission may permit 
partitioning of service areas in 
particular services for eligible 
designated entities.

(E) The Commission may permit small 
businesses (including small businesses 
owned by women, minorities, or rural 
telephone companies that qualify as 
small businesses) and other entities 
determined to be eligible on a service- 
specific basis, which are high bidders 
for licenses specified by the 
Commission, to pay the full amount of 
their high bids in installments over the 
term of their licenses pursuant to the 
following:

(1) Unless otherwise specified, each 
eligible applicant paying for its 
license(s) on an installment basis must 
deposit by wire transfer or cashier’s 
check in the manner specified in
§ 1.2107(b) sufficient additional funds 
as are necessary to bring its total 
deposits to ten (10) percent of its 
winning bid(s) within five (5) business 
days after the Commission has declared 
it the winning bidder and closed the 
bidding. Failure to remit the required 
payment will make the bidder liable to 
pav penalties pursuant to § 1.2104(g)(2).

(2) Within five (5) business days of 
the grant of the license application of a
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winning bidder eligible for installment 
payments, the licensee shall pay another 
ten (10) percent of the high bid, thereby 
commencing the eligible licensee’s 
installment payment plan. Failure to 
remit the required payment will make 
the bidder liable to pay penalties 
pursuant to § 1.2104(g)(2).

(3) Upon grant of the license, the 
Commission will notify each eligible  
licensee o f the terms o f its installm ent 
payment plan. Unless other terms are 
specified in the rules o f particular 
services, such plans will;

(i) impose interest based on the rate 
ofU.S. Treasury obligations (with 
maturities closest to the duration of the 
license term) at the time of licensing;

(ii) allow installment payments for the 
full license term;

(in) begin with interest-only payments 
for the first two years; and

(iv) amortize principal and interest 
over the remaining term of the license.

(4) A license granted to an eligible 
entity that elects installment payments 
shall be conditioned upon the full and 
timely performance of the licensee’s 
payment obligations under the 
installment plan.

(i) If an eligible entity making 
installment payments is more than 
ninety (90) days delinquent in any 
payment, it shall be in default.

(ii) Upon default or in anticipation of 
default of one or more installment 
payments, a licensee may request that - 
the Commission permit a three to six 
month grace period, during which no 
installment payments need be made. In 
considering whether to grant a request 
for a grace period, the Commission may 
consider, among other things, the 
licensee’s payment history, including 
whether the licensee has defaulted 
before, how far into the license term the 
default occurs, the reasons for default, 
whether the licensee has met 
construction build-out requirements, the 
licensee’s financial condition, and 
whether the licensee is seeking a buyer 
under an authorized distress sale policy. 
If the Commission grants a request for
a grace period, or otherwise approves a 
restructured payment schedule, interest 
will continue to accrue and will be 
amortized over the remaining term of 
the license.

(iii) Following expiration of any grace 
period without successful resumption of 
payment or upon denial of a grace 
period request, or upon default with no 
such request submitted, the license will 
automatically cancel and the 
Commission will initiate debt collection 
procedures pursuant to Part 1, Subpart

(f) The Commission may award 
bidding credits (i.e„  payment discounts)

to eligible designated entities. 
Competitive bidding rules applicable to 
individual services will specify the 
designated entities eligible for bidding 
credits, the licenses for which bidding 
credits are available, the amounts of 
bidding credits and other procedures.

(g) Tne Commission may establish 
different upfront payment requirements 
for categories of designated entities in 
competitive bidding rules of particular 
auctionable services.

(h) The Commission may offer 
designated entities a combination of the 
available preferences or additional 
preferences.

(i) Designated entities must describe 
on their long-form applications how 
they satisfy the requirements for 
eligibility for designated entity status, 
and must list and summarize on their 
long-form applications all agreements 
that effect designated entity status, such 
as partnership agreements, shareholder 
agreements, management agreements 
and other agreements, including oral 
agreements, which establish that the 
designated entity will have both de 
facto  and de jure  control of the entity. 
Such information must be maintained at 
the licensees’ facilities or by their 
designated agents for the term of the 
license in order to enable the 
Commission to audit designated entity 
eligibility on an ongoing basis.

(j) The Commission may, on a service- 
specific basis, permit consortia, each 
member of which individually meets 
the eligibility requirements, to qualify 
for any designated entity provisions.

(k) The Commission may, on a 
service-specific basis, permit publicly- 
traded companies that are owned by 
members of minority groups or women 
to qualify for any designated entity 
provisions.

§ 1.2111 A ssignm en t or transfer of control: 
unjust enrichm ent.

(a) Reporting requirement. An  
applicant seeking approval for a transfer 
of control or assignment (otherwise 
permitted under the Commission’s 
Rules) of a license within three years of 
receiving a new license through a 
competitive bidding procedure must, 
together with its application for transfer 
of control or assignment, file with the 
Commission’s statement indicating that 
its license was obtained through 
competitive bidding. Such applicant 
must also file with the Commission the 
associated contracts for sale, option 
agreements, management agreements, or 
other documents disclosing the local 
consideration that the applicant would 
receive in return for the transfer or 
assignment of its license. This 
information should include not only a

monetary purchase price, but also any 
future, contingent, in-kind, or other 
consideration [e.g., management or 
consulting contracts either with or 
without an option to purchase; below 
market financing).

(b) Unjust enrichm ent paym ent: set- 
aside. As specified in this paragraph an 
applicant seeking approval for a transfer 
of control or assignment (otherwise 
permitted under the Commission’s 
Rules) of a license acquired by the 
transferor or assignor pursuant to a set- 
aside for eligible designated entities 
under § 1.2110(c), or who proposes to 
take any other action relating to 
ownership or control that will result in 
loss of status as an eligible designated 
entity, must seek Commission approval 
and may be required to make an unjust 
enrichment payment (Payment) to the 
Commission by cashier’s check or wire 
transfer before consent will be granted. 
The Payment will be based upon a 
schedule that will take account of the 
term of the license, any applicable 
construction benchmarks, and the 
estimated value of the set-aside benefit, 
which will be calculated as the 
difference between the amount paid by 
the designated entity for the license and 
the value of comparable non-set-aside 
license in the free market at the time of 
the auction. The Commission will 
establish the amount of the Payment 
and the burden will be on the applicants 
to disprove this amount. No payment 
will be required if:

(1) The license is transferred or 
assigned more than five years after its 
initial issuance, unless otherwise 
specified; or

(2) The proposed transferee or 
assignee is an eligible designated entity 
under § 1.2110(c) or the service-specific 
competitive bidding rules of the 
particular service, and so certifies.

(c) Unjust enrichm ent paym ent: 
installm ent financing. An applicant 
seeking approval for a transfer of control 
or assignment (otherwise permitted 
under the Commission’s Rules) of a 
license acquired by the transferor or 
assignor through a competitive bidding 
procedure utilizing installment 
financing available to designated 
entities under § 1.2110(d) will be 
required to pay the full amount of the 
remaining principal balance as a 
condition of the license transfer. No 
payment will be required if the 
proposed transferee or assignee assumes 
the installment payment obligations of 
the transferor or assignor, and if the 
proposed transferee or assignee is itself 
qualified to obtain installment financing 
under § 1.2110(d) or the service-specific 
competitive bidding rules of the 
particular service, and so certifies.
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(d) Unjust enrichment payment: 
bidding credits. An applicant seeking 
approval for a transfer of control or 
assignment (otherwise permitted under 
the Commission’s Rules) of a license 
acquired by the transferor or assignor 
through a competitive bidding 
procedure utilizing bidding credits 
available to eligible designated entities 
under § 1.2110(e) or who proposes to 
take any other action relating to

ownership or control that will result in 
loss of status as an eligible designated 
entity, must seek Commission approval 
and will be required to make an unjust 
enrichment payment (Payment) to the 
government by wire transfer or cashier’s 
check before consent will be granted. 
The Payment will be the sum of the 
amount of the bidding credit plus 
interest at the rate applicable for 
installment financing in effect at the

time the license was awarded. See 
§ 1.2110(e). No payment will be 
required if the proposed, transferee or 
assignee is an eligible designated entity 
under § 1.2110(e) or the service-specific 
competitive bidding rules of the 
particular service, and so certifies.

(FR Doc. 94-21182 Filed 8-25-94; 8:45 am] 
BILLING CODE 6 7 1 2 -0 1 -M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Community Planning and 
Development

[Docket No. N-94-1917; FR-3350-N-98]

Federal Property Suitable as Facilities 
to Assist the Homeless

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD.
ACTION: Notice.

SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by

HUD for suitability for possible use to 
assist the homeless.
EFFECTIVE DATE: August 26, 1994. 
ADDRESS: For further information, 
contact David Pollack, Department of 
Housing and Urban Development, Room 
7262, 451 Seventh Street SW, 
Washington, DC 20410; telephone (202) 
708—4300; TDD number for the hearing- 
and speech-impaired (202) 708-2565, 
(these telephone numbers are not toll- 
free), or call the toll-free Title V  
information line at 1-800-927-7588. 
SUPPLEMENTARY INFORMATION: In 
accordance with the December 12,1988 
court order in N ational Coalition fo r  the 
H om eless  v. Veterans Adm inistration, 
No. 88—2503-OG (D.D.C.), HUD  
publishes a Notice, on a weekly basis,

identifying unutilized, underutilized, 
excess and surplus Federal buildings' 
and real property that HUD has 
reviewed for suitability for use to assist 
the homeless. Today’s Notice is for the 
purpose of announcing that no 
additional properties have been 
determined suitable or unsuitable this 
week.

Correction: Property No. 319240011 
published August 12,1994 is 
unavailable for homeless assistance use.

Dated: August 19,1994.
Jacquie M. Lawing,
D eputy A ssistant Secretary fo r  Econom ic  
Developm ent.
[FR Doc. 94-21326 Filed 8-25-94; 10:32 ami BILLING CODE 4210-29-M


