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the American Society for Testing
Materials (ASTM), 1916 Race Street,
Philadelphia, Pennsylvania 19103. This
incorporation by reference was
approved by the Director of the Federal
Regisler in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.

LR S

(e)

(3) When timbers are used to create
permanent stoppings in heaving or
caving areas, the stoppings shall be
coated on all accessible surfaces with a
flame-retardant material having a flame-
spread index of 25 or less, as tested
under ASTM E162-87, “Standard Test
Method for Surface Flammability of
Materials Using a Radiant Heat Energy
Source." This publication is
incorporated by reference and may be
inspected at any Coal Mine Health and
Safety District and Subdistrict Office, or
at MSHA's Office of Standards, 4015
Vilson Boulevard, Arlington, VA, and
at the Office of the Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC. In addition, copies of
the document can be purchased from
the American Society for Testing
Materials (ASTM), 1916 Race Street,
Philadelphia, Pennsylvania 19103. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.

- »* * * *

(f) When sealants are applied to
ventilation controls, the sealant shall
have a flame-spread index of 25 or less
under ASTM E162-87, “Standard Test
Method for Surface Flammability of
Materials Using a Radiant Heat Energy
Source.”" This publication is
incorporated by reference and may be
inspected at any Coal Mine Health and
Safety District and Subdistrict Office, or
at MSHA's Office of Standards, 4015
Wilson Boulevard, Arlington, VA, and
at the Office of the Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC. In addition, copies of
the document can be purchased from

the American Society for Testing &

Materials (ASTM), 1916 Race Street,
Philadelphia, Pennsylvania 19103. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.

. * * * »

§75.335 [Amended]

4. In §75.335, paragraphs (a)(1)(iv)
;m(d (a)(2) are revised to read as follows:

i])(l) R

(iv) Coated on all accessible surfaces
with flame-retardant material that will
minimize leakage and that has a flame-

spread index of 25 or less, as tested
under ASTM E162-87, “Standard Test
Method for Surface Flammability of
Materials Using a Radiant Heat Energy
Source." This publication is
incorporated by reference and may be
inspected at any Coal Mine Health and
Safety District and Subdistrict Office, or
at MSHA''s Office of Standards, 4015
Wilson Boulevard, Arlington, VA, and
at the Office of the Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC. In addition, copies of
the document can be purchased from
the American Society for Testing
Materials (ASTM), 1916 Race Street,
Philadelphia, Pennsylvania 19103. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with § U.S.C,
552(a) and 1 CFR part 51.

(2) Alternative methods or materials
may be used to create a seal if they can
withstand a static horizontal pressure of
20 pounds per square inch provided the
method of installation and the material

used is approved in the ventilation plan.

If the alternative methods or materials
include the use of timbers, the timbers
also shall be coated on all accessible
surfaces with flame-retardant material
having a flame-spread index of 25 or
less, as tested under ASTM E162-87,
“Standard Test Method for Surface
Flammability of Materials Using a
Radiant Heat Energy Source.”” This
publication is incorporated by reference
and may be inspected at any Coal Mine
Health and Safety District and
Subdistrict Office, or at MSHA's Office
of Standards, 4015 Wilson Boulevard,
Arlington, VA, and at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
In addition, copies of the document can
be purchased from the American
Society for Testing Materials (ASTM),
1916 Race Street, Philadelphia,
Pennsylvania 19103. This incorporation
by reference was approved by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51.

* * L] * *

[FR Doc. 94-18302 Filed 7-27-94; 8:45 am|
BILLING CODE 4510-43-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 230
RIN 1010-AB90

Offsets, Recoupments and Refunds of
Excess Payments of Royalties,
Rentals, Bonuses, or Other Amounts
Under Federal Offshore Mineral Leases

AGENCY: Minerals Management Service,
Interior.
ACTION: Final rule.

SUMMARY: The Royalty Management
Program of the Minerals Management
Service (MMS) is amending its
regulations establishing procedures for
obtaining refunds and credits of excess
payments made under Federal mineral
leases on the Outer Continental Shelf
(OCS) which are subject to section 10 of
the Outer Continental Shelf Lands Act
of 1953 (OCSLA section 10). The rules
also describe the circumstances in
which a person may recover certain
payments that are nol subject to section
10’s requirements.

EFFECTIVE DATE: August 29, 1994,

FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Procedures Staff, at (303) 231-3432.
SUPPLEMENTARY INFORMATION: The
principal authors of this proposed rule
are Paul A. Knueven, Technical
Compliance Branch, Division of
Verification, Royalty Management
Program, MMS, Lakewood, Colorado,
and Peter J. Schaumberg, Office of the
Solicitor, Washington, DC.

I. Background

Excess payments of royalties, rentals,
bonuses, or other amounts made under
OCS mineral leases result from a variety
of reasons (discussed in detail in the
preamble to the Notice of Proposed
Rulemaking (NOPR) at 58 FR 53470
53471, October 15, 1993). Section 10(a)
requires that a request for refund or
credit of an excess payment made in
connection with any lease issued under
that Act be filed with the Secretary of
the Interior (Secretary) within 2 years
after making the payment. Section 10(b)
requires that all refunds or credits
which the Secretary proposes to
approve be reported to Congress, and
that the Secretary wait at least 30 days
while Congress is in continuous session
before making a refund payment or
authorizing a credit. Any repayment
made pursuant to the Act must be
without interest.

The purpose of these regulations is to
codify the Department’s interpretation
and application of section 10,
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incorporating the policies and decisions
from the various legal opinions,
administrative decisions, and
administrative practice which are
discussed in detail in the preamble to
the NOPR.

II. Comments on Proposed Rule

The proposed rulemaking (58 FR
53470, October 15, 1993) provided for a
60-day public comment period, which
ended December 14, 1993. Eleven
commenters submitted written
comments during this period. The
principal comments are addressed in
this section.

General Comments

(a) Several commenters requested that
MMS revisit the reasoning and legal
arguments contained in the 1981 M-
opinion Refunds and Credits Under the
Outer Continental Shelf Lands Act M—
36942, 88 1.D. 1091 (December 15, 1981)
(**1981 M-Opinion”). One commenter
proposed that MMS not permit
offsetting as a means to recover an
overpayment for one production month
to the extent underpayments exist on
the same lease for another month.
Another commenter requested MMS to
reconsider the operation of the 2-year
period for requesting refund or credit,
suggesting it could start later than the
date of payment in specific
circumstances. This same commenter
also suggested that section 10 should be
construed to apply enly to refunds, with
credit adjustments not subject to section
10's limitation.

Response: MMS disagrees with these
comments. The 1981 M-Opinion, and a
second M-Opinion, Applicability of
section 10 of the Outer Continental
Shelf Lands Act, M—36977 (Jan. 15,
1893) (1993 M-Opinion"’), reflect the
Department’s interpretation of section
10's requirements. The Department is
not convinced that its legal view is
wrong. Therefore, the purpose of the
rulemaking is to codify the
Department’s existing interpretation and
application of section 10.

) A commenter suggested that the
regulations should require the
Government to act on a refund request
within 80 days. Absent such action the
lessee should automatically be
authorized to process a credit
adjustment.

Response: Section 10 is specific in the
procedures that must be followed for
approval of a refund or credit. Unless
those preconditions are satisfied, MMS
does not have the legal authority to
allow a refund or credit to be processed.
The MMS has recognized the obvious
importance of approving refund
requests quickly by changing

procedures to expedite the process. For
example, the purpose of approval
subject to audit at § 230.455 is to
eliminate the audit time delay required
for recoupment authorizations. Such
audits will still be required for certain
cash refunds.

(c) Several commenters stated that
MMS should make any new rules
prospective, with an effective date on or
after the date of publication.

Response: With one exception, the
rulemaking codifies the Department’s
current interpretation and application of
section 10. That exception is
§ 230.458(b), which imposes an
assessment of $500 for each
unauthorized credit adjustment. This
assessment will apply only to
transactions filed after the effective date
of the regulations.

Specific Comments

(a) Most of the commenters objected
to the inclusion of the definition of
audit in § 230.452. These comments
questioned the need to define a term
that is used so little in the body of the
regulations. One commenter pointed out
that the word “audit’ appears only
three times in the rule (except in a
section heading), and then only in
conjunction with the word '‘review."”
Accordingly, it is suggested that the
definition adds nothing to the
comprehension of the regulations.

Response: MMS agrees with the
comments and the definition of audit
has been removed from the final
regulations.

b} Several commenters objected to
the provisions of § 230.453(a)(3) which
require MMS notification to the lessee
that its request for refund or credit is
authorized before a recoupment can be
filed. Once MMS reviews the request,
transmits it to Congress and the
Congressional review period is satisfied,
these commenters argue that they
should be permitted to recoup. These
commenters claim MMS is exceeding its
authority by conditioning the lessee’s
right to a timely filed legitimate credit
or refund on the receipt of a notice from
the MMS.

Response: MMS disagrees with these
comments. First, it is the Government's
responsibility to assure that the
technical requirements of section 10,
including the 30-day congressional
review period, have been satisfied
before a recoupment is effected. Second,
the requirement for MMS to give final
approval allows for proper control. After
MMS approves a recoupment, then it
will know that when a credit adjustment
appears on a Form MMS5-2014, that
credit adjustment is authorized, Further,
there may be circumstances where a

request for refund or credit is approved,
but MMS may not allow the recoupment
to be effected. MMS recently proposed
rules related to administrative offset and
to credit adjustments generally (58 FR
43582, August 17, 1993). There may be
circumstances where a lessee owes
money to MMS and MMS would want
to retain the otherwise approved request
for refund or credit as an offset. Thus,-
recoupments will not be permitted until
MMS provides approval.

(c) Several commenters objected to
the requirements of § 230.453(b)(5) that
lessees certify the accuracy of the data
submitted in the refund request. One
commenter noted that there is no
necessity for the certification since the
provisions of the Federal Qil and Gas
Royalty Management Act of 1982
(FOGRMA) already contain adequate
protection of the Federal lessor.
According to this commenter, the
certification adds nothing but additional
paperwork to the process.

Response: MMS disagrees with these
comments. It has been a long standing
practice of MMS to require the
certification as a condition of processing
the refund. This is not a new
requirement. Most lessees have long
made the certification part of their
refund request form letter, so no
additional burden will be imposed by
this requirement.

(d) The provisions of § 230.453(c)
specifically state that the submission of
a credit adjustment on a Report of Sales
and Royalty Remittance, Form MMS-
2014, will not constitute a refund
request, or a partially completed refund
request as discussed in § 230.453(c).
Additionally, § 230.459 does not
include the filing of a Form MMS-2014
as a reason the 2-year period of section
10 will be tolled. MMS requested
comment on this issue.

Eight responders offered comments on
the status of a Form MMS-2014 as a
section 10 refund request and if such
filing should toll the 2-year limit. Four
commenters stated that the Form MMS-
2014 should toll the 2-year period since
it includes nearly all elements of a
properly completed refund request.
Another commenter proposed that the
Form MMS-2014 should serve as a
conditional refund request. If during
later audit it was judged valid, MMS
should process the request for
congressional review. If invalid, the
lessee would be required to repay the
amount of the credit with interest and
apply for a refund. When more than 2
years had passed since making payment,
the lessee would be time-barred from
recovering the funds. It was urged that
these procedures would serve as an
incentive for lessees to only file credits
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in which they had a high level of
confidence in their validity.

While noting that tolling the 2-year
period by filing a Form MMS-2014
would not benefit them, the sixth
commenter observed that it would
encourage lessees to file unauthorized
recoupments on questionable properties
“just in case."

The last two commenters noted that
most of the unauthorized recoupments
filed in the past resulted from MMS'
failure to issue formal guidance on the
application of section 10. They
recognized that this rulemaking resolves
that problem, and they see no value to
lessees in the future to toll the 2-year
period by filing an unauthorized credit
adjustment. With the publication of
these rules, the commenters stated that
lessees will know what adjustments are
and are not subject to section 10.

Response: MMS disagrees with the
first four commenters. While Form
MMS§-2014 filings contain most of the
information required for a refund
request, they do not include the
information necessary to constitute a
proper request for refund or credit.
Moreover, these credit adjustments do
not request recoupments, instead they
effect recoupments and thereby reduce
Government receipts. Section 10
requires MMS and congressional review
before the funds are recovered. The
conditional refund request suggestion
also would not meet this requirement.

MMS agrees with the last three
commenters. Accepting Form MMS—
2014 filing as tolling the 2-year period
could increase the submission of
unauthorized credit adjustments and
increase review costs. Additionally,
there is no logical reason to toll the
section 10 2-year period by filing a Form
MMS-2014 credit adjustment after the
rules have been published.

(e) One commenter questioned the
limited refund amendment rights
provided by §230.453(e)(1). This
commenter stated that inadvertent
errors of notation related to the lease or
any particular month should be
amendable.

Response: MMS disagrees with this
commenter. Permitting exceptions to the
rule in an effort to be fair usually has
the opposite effect. In this case, MMS
would be required to judge an
“inadvertent error’’ exactly the same in
tvery case, an impossible task. To
assure clear understanding and equal
application to all lessees, the rule
provides for no exceptions and will be
strictly applied.

() Several commenters questioned the
approval of refund requests subject to
later audit contained in § 230.455.

Reponse: The purpose of this section
is to eliminate the time delay required
to complete an audit prior to the lessee's
recovery of the overpayment (see
discussion of general comment (b)
above). Without an analysis of the
lessee’s records, MMS cannot determine
the validity of the refund request.
Accepting refund requests as valid
subject to audit provides the lessees
more timely use of funds, and provides
for MMS’ recovery in the event the
requests were improper.

) One commenter stated that MMS
should clearly indicate that the 2-year
requirement of section 10 does not
apply to offsets described at § 230.456.

Response: Since section 10 does not
apply to offsets, the 2-year requirement
of section 10 does not apply.

(h) One commenter stated that MMS
should clearly define the word
“intentional” within the meaning of
§230.456, to protect lessees. This
commenter expressed concern that if
this determination were based upon the
subjective judgment of the auditor,
offsets would almost certainly be
npglied inequitably. ;

esponse: MMS disagrees with this
comment. To develop a finding of
intentional underpayment for the
purpose of § 230.456, an auditor would
have to demonstrate that the lessee's
policy is to recover overpayments by
filing subsequent underpayments. This
finding would not be a subjective audit
determination.

(i) Three commenters objected to the
provisions of § 230.458(b) which impose
an assessment of $500 for each
unauthorized credit adjustment.
Because MMS often discovers the
unauthorized recoupment more than 2
years after payment, one commenter
stated that the recovery of the
improperly taken credit with interest
already exceeds the actual amounts
required by lease terms. An additional
penalty appears harsh to this
commenter. Another commenter argued
that if it costs MMS $500 to research
and approve refunds, then all amounts
less than that should be allowed
without following § 230.453 procedures.
The third commenter stated that the
amount is arbitrary and excessive
because unauthorized recoupments are
generally unintentional and are incurred
when attempting to make internal
accounting adjustments. Since proposed
Form MMS-2014 line entries must be
submitted with a refund request, it is
often necessary and more expedient to
process accounting corrections, allow
the MMS-2014 credit lines to be
generated, and then eliminate those
credit entries prior to the normal
monthly royalty payment. If the

adjustments are numerous or complex,
a credit entry may fail to be pulled.
resulting in an inadvertent unauthotized
adjustment. This commenter further
argued that the time delays in the
process, both before the overpayment is
discovered and after the refund request
is filed and authorization issued, result
in the Government receiving the time
value of the funds at the expense of the
lessees.

Response: MMS disagrees with these
comments. First, the review of
unauthorized recoupments within MMS
is now an automated process. Once
these regulations are effective MMS will
begin reviewing for such recoupments
on a current basis. The MMS plans to
discover unauthorized recoupments in
time for the lessee to file a refund
request before the 2-year period after
payment has expired. Without the
penalty, lessees will incur no material
costs as a consequence of filing an
unauthorized recoupment. In such an
environment, some lessees may decide
not to establish internal controls to
prevent unauthorized recoupments, but
rely instead on the Government. This
reliance would shift the costs from the
lessees and provide protection from the
effects of missing the 2-year limit. The
MMS would not be properly enforcing
section 10 if it allowed such a result.
Mereaver, even with the penalty, many
lessees will incur less costs than with
the less timely Government review that
has occurred in the past.

The penalty is not established to
recover the costs of refund request
processing. Rather, MMS is recovering
the costs of review recoupments and
comparing them with approved refunds.
Since MMS cannot determine the effect
publishing these rules will have on the
rate of unauthorized recoupments, the
cost per incident is not quantifiable.

The concerns of the third commenter
related to production and filing of
proposed Forms MMS-2014 being
eliminated when the regulations are
effective, since the forms are not
required by § 230.453. :

8}) One commenter noted that the
purpose of § 230.459(a)(3) as explained
in the section-by-section analysis would
be better served by changing the date of
tolling from the date of “application”
for unitization to the effective date of
the unit. The commenter also noted that
unit revisions should be added as
covered by this section.

Response: MMS disagrees that the
date of tolling should be changed to the
effective date of the unit. As noted in
the discussion of this commenter, the
effective date is subject to the judgment
of the Regional Supervisor. In contrast,
the date of application is a fixed event.
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Unit revisions are included in the
operation of § 230.459(a})(3), as
discussed in the proposed rule
preamble.

(k) One commenter expressed concern
that it may be impossible to comply
with the requirements of § 230.459(a)(4).
This section prevides that to toll the 2-
year period, lessees must specifically
identify an action or proceeding that
could result in payments becoming
excess, the lease(s) and sales months
affected, and an estimated of the amount
that could be subject to refund or credit.

Response: When a person becomes
aware of a pending administrative or
judicial action, or other action that may
affect its royalty obligation, prudence
would require a complete analysis.
Whila MMS realizes the exact impact
may not be determinable, a list of all
leases and sales months within those
lease accounts which could possibly be
affected can be compiled. Paragraph
(a)(4) of § 230.459 requires only an
estimated dollar impact. The 2-year
period for leases and/or sales months
not included in the tolling request will
not be tolled. The purpose of this strict
construction is to minimize subjective
judgments in applying section 10
requirements.

) Two commenters objected to the
provisions of § 230.460 which repeal the
special treatment of advanced rental
payments when leases are later subject
ta suspensions.

Response: The IBLA rulings discussed
with the preamble (58 FR 53474) were
issued prior to any regulations
governing section 10. These cases
concluded that under the unique fact
situations presented, excess rental
payments which otherwise were not
subject to refund or credit under section
10 could be credited against future
rentals. Upon review, MMS still
concludes that IBLA’s conclusion is not
consistent with the Department’s
interpretation of section 10. Thus, after
this rule is effective, the IBLA decision
will not be followed. However, these
cases are exactly the type of situation
envisioned for tolling the 2-year limit by
filing a request pursuant to
§230.459(a)(4).

{m) One commenter questioned the
requirement of § 230.461(d) which
disallows the recoupment of a payment
amount that exceeds the reported
amount. This commenter stated that if
the overpayment is not subject to
section 10, then the payor should not be
required to file a refund request.

Response: In those cases to which
§ 230.461(d) applies, the payor may
recover its funds without a section 10
refund request. A payment amount
exceeding the total reported for more

than one lease is not a payment “in
cannection with any lease.” (See the
detailed discussion in the 1993 M-
Opinion). Such an amount cannot be
recouped by reporting a credit entry for
a specific lease since the funds were not
applied to any lease. After the Form
MMS-2014 lines are processed,
amounts in excess of the total reported
remain as an unapplied credit in the
payor's account. The MMS accountants
would then contact the payor for
direction as to how the gmds should be
applied. In most cases, the payor could
reduce the next payment by an equal
amount to balance its payor account. In
other situations, the funds could be
applied to an underpaid invoice or other
Forms MMS-2014. If these situations
did not apply, the payor could request
a non-section 10 cash refund as outlined
in the MMS *'0il and Gas Payor
Handbook” (1986), Volume II, page 4—
25.

{n) One commenter stated that the
provisions of § 230.461(g), which would
not require a section 10 refund request
after a successful challenge of an MMS
order to pay, would be more useful if
MMS specifies how such funds would
be recovered.

Response: The overpayments may be
recovered as explained in the response
to comment (m).

(o) Seven commenters submitted
responses to the proposed de minimis
exception of § 230.461(h). One
commenter stated that MMS does not
have authority under the interpretations
contained in the 1981 M-Opinion to
establish such a provision. Another
commenter stated that the amount
should be set at %z percent of the normal
monthly payment to be meaningful. No
support was received for the alternative
of limiting section 10 refund requests to
$100 or more.

The other five commenters supported
the de minimis idea, but suggested the
limit be increased from $25 ta $100 per
payor code per month.

Response: After considering the
comments, MMS has concluded that
instead of a fixed amount for the de
minimis exception, MMS will
periodically review the matter and
establish a de minimis amount.
Accordingly, the final regulations
provide that a limit will be published
periodically in the Federal Register.
This limit will be based on the cost
incurred to process a section 10 refund
request. Based on the cost experience
for fiscal year 1993, the initial limit is
established at $250. Under these
proceduires, payors will be able to file
credits for OCS leases totalling less than
$250 for each reporting month, provided
the payments subject to adjustment

were made within 2 years of the date of
the adjustments. Thus, even if a payor
used this exception to avoid section 10's
reporting requirements, the most it
could recover for any lease is $6,000 (24
months x $250).

I1I. Summary of Final Rule

The MMS is adding new regulations
at 30 CFR 230.451 through 230.461,
which codify MMS’ policy regarding the
requirements of OCSLA section 10, 43
U.S.C. 1339 Except for the changes to
the rules discussed above in response to
the comments, MMS is adopting the
rule as proposed with some minor
working changes. A detailed discussion
of each section is included in the
preamble to the proposed rules, 58 FR
53470, explaining the purpose and
effect of each section.

Procedural Matters

The Regulatory Flexibility Act

The Department certifies that this rule
will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). There are not
many small entities involved in offshore
oil and gas operations.

Executive Order 12630

The Department certifies that the rule
does not represent a governmental
action capable of interference with
constitutionally protected property
rights. Thus, a Takings Implication
Assessment need not be prepared under
Executive Order 12630, “Government
Action and Interference with
Constitutionally Protected Property
Rights."

Excutive Order 12778

The Department has certified to the
Office of Management and Budget that
the rule meets the applicable standards
provided in sections 2(a) and 2(b)(2) of
Executive Oder 12778.

Executive Order 12866

This doecument has been reviewed
under Executive Order 12866 and is nol
a significant regulatory action.

Paperwork Reduction Act of 1980

This rule does contain information
collection requirements which have
been approved by the Office of
Management and Budget as required by
44 U.S.C. 3501 et seq., and assigned
approval number 1010-0094.

National Environment Policy Act of
1969

It is hereby determined that this
rulemaking does not constitute a major
Federal action significantly affecting the
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quality of the human environment and
a detailed statement pursuant to
paragraph (2)(C) of section 102 of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)) is not
required.

List of Subjects in 30 CFR Part 230

Coal, Continental shelf, Electronic
Funds transfers, Geothermal energy,
Government contracts, Indian lands,
Mineral royalties, Natural gas, Penalties,
Petroleum, Public land—mineral
resources, Reporting and recordkeeping
requirements,

Dated: June 24, 1994.
Bob Armstrong,

Assistant Secretary—Land and Minerals
Management.

For the reasons set out in the
preamble, 30 CFR part 230 is amended
as follows:

PART 230—ROYALTY REFUNDS

1. The authority citation for part 230
is revised to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
306 et seq.; 25 U.S.C. 396a et seq.; 25 U.S.C.
2101 et seq.; 30 U.S.C. 181 et seq.; 30 U.S.C.
351 et seq.; 30 U.S.C. 1001 et seq.; 30 U.S.C.
1701 et seq.; 31 U.S.C. 3716; 31 U.S.C.
3720A; 31 U.S.C. 9701; 43 U.S.C. 1301 et
seq.; 43 U.S.C. 1331 et seq.: and 43 U.S.C.
1601 et seq.

2. A new subpart | is added under
part 230 to read as follows:

Subpart J—Refunds and Reccupments of
Overpayments Under Federal Leases on the
Outer Continental Shelf; impementation of
Section 10 of the Outer Continental Shelf
Lands Act

St 2C.
230.451
230,452
230.453

Scope.

Definitions.

Request for refund or credit.

230.454 Interest on excess payments.

230.455 Authorization of refund or credit
and subsequent audit.

230.456  Offsets of overpayment and
underpayments on the lease (or unit) by
the same person.

240457  Offsets among different persons
wha reported and paid royalties on a
lvase for the same prior sales month.

450.458 Unauthorized credit adjustments.

230.549  Stopping or tolling of the section
10(a) 2-year period.

¢10.460  Lease suspension.

10461  Transactions not subject to section
10.

Subpart J—Refunds and Recoupments
of Overpayments Under Federal

Leases on the Outer Continental Shelf;
Implementation of Saction 10 of the
Outer Continental Shelf Lands Act

§230.451 Scope.
This subpart establishes the
Procedures that lessees and other

persens who make royalty and other
payments on Federal oil and gas leases
on the Outer Continental Shelf (OCS)
must follow to recover certain excess
payments made in connection with their
leases in accordance with section 10 of
the Outer Continental Shelf Lands Act
(section 10), 43 U.S.C. 1339. The
requirements of this subpart apply to
both requests for refund from the
Treasury of excess payments and
requests to recover excess payments by
recouping the amount through a credit
adjustment. This subpart applies only to
Federal leases on the OCS.

§230.452 Definitions.

Terms used in this subpart shall have
the same meaning as in 30 U.S.C. 1702.
In addition, the following definitions
apply to this subpart:

Credit or crediting means reduction of
a current or future royalty or cther
payment made in connection with a
lease as a result of reporting a credit
adjustment.

Credit Adjustment means any
adjustment reported on a Report of Sales
and Royalty Remittance (Form MMS—
2014) or any other royalty report form
which reduces any royalty or other
payment made in connection with a
lease which was reported and paid in
any previous period.

Offset means to net or cancel previous
overpayments against previous
underpayments on the same OCS lease
or across lease boundaries if all the
individual leases are part of an
approved unit agreement,

Overpayment means any payment
made in excess of the amount that the
lessee was lawfully required to pay.

Payment means money MMS receives
in satisfaction of a lessee’s royalty,
rental, bonus, net profit share, ur late
payment interest obligation as

established by statute, regulation, or the -

terms of a lease.

Recoup or recoupment means to
recover a previous overpayment through
a credit against a current or future
royalty or other payment or liability
under an OCS lease. A recoupment
occurs whenever a payor reports a credit
adjustment on a Form MMS-2014 or
other royalty report form resulting in a
net negative dollar value for the
transaction and the credit is taken
against the royalty or other payment or
liability shown in the balance of the
report.

Refund means a repayment by the
United States Treasury to a person of
any overpayment.

Unit means an area of 2 or more leases
subject to an agreement for the
consolidated development and recovery
of oil and gas contained on the leases

which are part of the agreement
approved by MMS.

§230.453 Request for refund or credit.

(a) Except as otherwise provided in
this subpart, no person may recover an
excess payment it has made in
connection with an OCS lease unless:

(1) That person has made a request for
refund or credit in accordance with the
provisions of this subpart;

(2) MMS has transmitted a report on
the request for refund or credit to the
President of the Senate and the Speaker
of the House of Representatives and 30
days have expired since the submission
in accordance with section 10(b), 43
U.S.C. 1339(b); and

(3) MMS notifies the person that its
request for refund or credit is authorized
and that the person may receive its
refund for, or may report a credit
adjustment to recoup, the excess
payment.

) A request for refund or credit
must:

(1) Be in writing;

(2) Provide the person's MMS-
established payor code;

(3) ldenlitl;' the leases and sales
months with respect to which the excess
payments occurred;

(4) Identify the amount of the excess
payment or, with specificity, describe a
class of payments that are, or as a result
of an administrative or judicial decision
or other identified contingency, may
become, excess payments;

(5) Provide the reasons why a refund
or credit is due;

(6) Include a certification that, to the
best of the person’s knowledge or belief,
the information provided in response to
paragraphs (b)(2) through (b)(5) of this
section is accurate and complete.

(c) If MMS determines that a request
for refund or credit is incomplete, the
person who submitted the request will
have 30 days, or such time as M4S may
specify, following notice from MMS, to
supplement the request for refund or
credit.

(d) A credit adjustment reported on a
Form MMS-2014 does not constitute a
request for refund or credit for purposes
of this section, and does not constitute
an incomplete request for refund or
credit for purposes of paragraph (c) of
this section.

(e) A person who has filed a request
for refund or credit pursuant to this
section may amend that request to add
an additional amount if:

(1) The additional amount is for the
same lease and sales month; and

(2) The reason for the excess payment
for the additional amount is the same as
for the originally requested amount.

() Except as otherwise provided in
this.subpart, no request for a refund or
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credit will be approved unless the
request is received at MMS at the
address provided below within 2 years
of the date that MMS received the
excess payment.

(1) Tge request for refund or credit
must be received at the following
address:

(i) By mail: Minerals Management
Service, Section 10 Refund Requests,
P.O. Box 173702, Denver, CO 80217-
3702.

(i1) BY express delivery or courier:
Minerals Management Service, Section
10 Refund Requests, Building 85,
Denver Federal Center, Room A-212,
Denver, CO 80225.

(2) If the last day of the 2-year period
from the date MMS received the excess
payment falls on a Saturday, Sunday,
holiday or any other day that MMS is
not open for business at the address

. specified in paragraph (f)(1) of this
section, then the last day of the 2-year
period will be the next regular business
day. Requests received at the specified
MMS address after 4 p.m. Mountain
Time are considered received the
following business day.

§230.454 Interest on excess payments.
No person is entitled to interest on
any excess payment made in connection
with a lease that is refunded or
recouped pursuant to this subpart.

§230.455 Authorization of refund or credit
and subsequent audit.

MMS may grant a refund or authorize
a credit based upon satisfactory
evidence that the payment for which a
refund or credit is requested was made,
and upon a determination that the
payment was excess. An approved
request for refund or credit may be
subject to later review oraudit by MMS,
If, based upon later review or audit,
MMS determines that the refund or
credit should not have been granted or
authorized, the person who requested
the refund or credit must repay the
amount refunded or recouped plus
interest determined pursuant to 30
1.S.C. 1721(a) and 30 CFR 218.150 from
the date the refund was made or the
recoupment taken until the date it is
repaid.

§230.456 Ofisets of overpayments and
underpayments on the same lease (or unit)
by the same person.

if a person makes an overpayment on
any OCS lease or unit in a prior month,
it may offset that overpayment against
an underpayment that same person
made in any prior month on that same
lease or unit for the same or a different
product without submitting a request for
refund or credit. This offset is permitted
only if the underpayment was not

created as a result of a credit adjustment
to recoup the amount of the
overpayment or was not otherwise
created intentionally to provide an
underpayment against which to offset
the overpayment. This offset also is
subject to any limitations imposed by
other applicable law or regulations.

§230.457 Ofisets among different persons
who reported and paid royalties on a lease
for the same prior sales month.

{a) This section applies to any
reallocation of production for a prior
sales month among different persons
who reported and paid royalty for that
month on a lease or unit, except for
reallocations of production that result
from the approval or amendment of a
unit agreement subject to § 230.461(b).

(b) In the event of a reallocation of
production as described in paragraph (a)
of this section, the respective persons
who reported and paid royalty may
reconcile any resulting differences in
royalty payment obligations between
themselves without submitting revised
royalty reports or requests for refund or
credit to MMS under this subpart,
except that:

(1) Any person who paid any amount
which remains as a net overpayment
after such reconciliation must file a
request for refund or credit in
accordance with the requirements of
this subpart to recover the excess
payment;

2) Any perscn whose royalty
obligation remains underpaid after such
reconciliation must report the
additional royalties due for the prior
sales month on a Formm MMS-2014 and
pay interest on the underpayment from
the last day of the month following the
sales month until the date the additional
royalties are paid; and

(3) All persons involved in such
reconciliation must retain all documents
pertaining to the reallocation of
production, calculation of royalties due,
and the subsequent reconciliation
among the persons involved together
with other records pertaining to
production from that lease during the
prior sales month and the royalty due
and paid thereon, and make such
documents available for review and
audit in the same manner as other
records pertaining to the lease.

(c) If persons who reported and paid
royalty do not reconcile between
themselves any differences in royalty
payment obligations arising as a result
of a reallocation as provided in
paragraph (b) of this section, each
person who pays royalties for the lease
must report and pay any additional
royalties due, or file a request for refund
or credit in accordance with the

requirements of this subpart to recover
the excess payment, as applicable. Any
person who reports additional royalties
due for the prior sales month must pay
interest pursuant to 30 CFR 218.54 on
the underpayment from the last day of
the month following the sales month
until the date the additional royalties
are paid.

§230.458 Unauthorized credit
adjustments.

(a) If a person reports a credit
adjustment on Form MMS-2014 that
results in a credit before MMS approves
the recoupment pursuant to § 230.455.
and if the credit adjustment does not
qualify as one of the transactions not
subject to section 10 as provided in
§ 230.461, then that person has taken an
unauthorized credit adjustment.

(1) If the unauthorized credit
adjustment recouped a payment that
MMS received more than 2 years before
the date MMS received the Form MMS-
2014 which includes the unauthorized
credit adjustment, the person must
repay the amount recouped plus late
payment interest determined pursuant
to 30 U.S.C. 1721(a) and 30 CFR 218.150
from the date the unauthorized
recoupment was taken until the date it
is repaid. Unless the person filed a
request for refund or credit pursuant to
§ 230.453 within 2 years of the making
of the excess payment for which the
unauthorized credit adjustment was
reported, the excess payment is not
subject to refund or recoupment.

(2) If the unauthorized credit
adjustment recouped a payment thal
MMS received less than 2 years before
the date MMS received the Form MMS-
2014 with the unauthorized credit
adjustment, the person must repay the
amount recouped plus late payment
interest determined pursuant to 30
U.S.C. 1721(a) and 30 CFR 218.150 from
the date the unauthorized recoupment
was taken until the date it is repaid. The
report of the unauthorized credit
adjustment on the Form MMS-2014
does not constitute a request for refund
or credit that tolls the 2-year period in
section 10{a), 43 U.S.C. 1339(a). The
person may file a request for refund or
credit pursuant to section 230.453 for
the payment for which the unauthorized
credit adjustment was reported. MMS
will review the request pursuant to the
requirements of this subpart only if the
request for refund or credit is received
within 2 years of the making of the
original payment for which the
unauthorized credit adjustment was
reported.

(b) A person who reports an
unauthorized credit adjustment to MMS
on a Form MMS-2014 will be assessed
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$500 for each unauthorized credit
adjustment reported.

§230.459 Stopping or tolling of the section
10{a) 2-year period.

(a) The period of 2 years from the
making of the excess payment, within
which a request for refund or credit
must be filed under section 10(a), 43
U.5.C. 1339(a), will be:

(1) Tolled by MMS's receipt of a
substantially complete request for
refund or credit pursuant to § 230.453;
or

(2) Tolled by a general tolling notice
issued by MMS and published in the
Federal Register in circumstances
where MMS believes a substantial
number of requests for refund or credit
could result as a consequence of a
pending administrative or judicial
proceeding or other action. The running
of the 2-year period will be tolled for the
time period specified in the notice; or

(3) Stopped by an application for
unitization of OCS leases with respect to
any excess payment that may result
from the reallocation of production
among leases after the unit or revision
is approved; or

(4) Tolled by a notice filed by a
person at the address stated in
§230.453(f) stating that a specifically
identified action or proceeding may
result in payments made on an OCS
lease becoming excess payments. The
notice must include:

(i) A list of affected leases and sales
months;

(ii) The specific action or proceeding
that could result in payments becoming
excess;

(ili) An estimate of the amount that
could be subject to a request for refund
or credit; and

(iv) The person’s MMS-established
payor code.

(b) A request for refund or credit that
is filed timely by a person who made an
€xcess payment on an OCS lease does
hot stop or toll the running of the 2-year
period with respect to any excess
Payment made by any other person on
that lease.

§230.460 Lease suspension.

IfMMS suspends an OCS lease
Pursuant to 30 CFR 250.10(b)(6), a
pPerson who has made excess rental
Payments for the period of suspension
May request a refund or credit of any
€xcess payments pursuant to this
subpart. If the request for refund or
credit is filed more than 2 years after
MMS received the excess rentals, the
Excess payment will not be refunded,
'ecouped, or credited against future
fentals due on the same lease.

§230.461 Transactions not subject to
section 10.

(a) A request for refund of, or any
other action to recover, excess payments
made by a refiner/purchaser under a
royalty-in-kind contract for royalty oil
produced from an OCS lease is not
subject to section 10.

(b) If MMS approves a unit agreement
on the OCS, or a revision to a unit, a
person may file amended Forms MMS-—
2014 within the tims period MMS
prescribes, reallocating production
among its affected leases. A person must
file a request for refund or credit
pursuant to this subpart only if, and to
the extent that, there is a net reduction
in the royalty that person previously
paid for the leases committed to the unit
as a result of the amendments.

(c) A person may amend Form MMS-
2014 to adjust velume and royalty
reports among OCS leases within a unit
within the same sales month without
filing a request for refund or credit
pursuant to this subpart, except that a
request for refund or credit must be filed
to the extent that there is a net reduction
in the royalty previously paid for the
leases committed to the unit as a result
of the amendments.

(d) A person who pays more money
than the total royalty due as reported on
the Form MMS-2014 accompanying the
payment, where all amounts reported on
the Form MMS-2014 are correct, may
submit a request for refund of the
overpaid amounts. The request for
refund is not subject to section 10's
requirements unless the Form MMS—
2014 includes reports for only one OCS
lease. Any overpayment subject to this
paragraph may not be recovered by
recoupment,

(e) A person may reduce an estimate
balance, established for any lease
product pursuant to MMS instructions,
by submitting a credit adjustment on a
Form MMS-2014, or a request for
refund, for all or part of the established
estimate balance. A credit adjustment or
request for refund to recover all or part
of an estimate balance authorized by
this paragraph is not subject to the
requirements of section 10.

f) (1) If adjustment of an estimated oil
transportation allowance or estimated
gas transportation allowance pursuant
to 30 CFR 206.105(e) and 206.157(e),
respectively, results in an overpayment
for any sales month because the
estimated transportation costs were less
than the actual costs, a person may
submit a credit adjustment on a Form
MMS-2014 to recoup, or may request a
refund of, the overpayment. The credit
adjustment or request for refund
authorized by this paragraph is not
subject to the requirements of section

10, and MMS approval is not required
before reporting the credit adjustment.

(2) If adjustment of an estimated gas
processing allowance pursuant to 30
CFR 2086.159(e) results in an
overpayment for any sales month
because the estimated processing costs
were less than the actual costs, a person
may submit a credit adjustment on a
Form MMS$-2014 to recoup, or may
request a refund of, the overpayment.
The credit adjustment or request for
refund authorized by this paragraph is
not subject to the requirements of
section 10, and MMS approval is not
required before reporting the credit
adjustment.

(3) i a person makes an error in the
report of actual transportation or
processing costs pursuant to paragraphs
(0(1) or (H(2) of this section, any
subsequent adjustment to the report that
results in a credit is subject to section
10 and the requirements of this subpart.

(g) If a person pays pursuant to an
MMS order and challenges the
obligation to pay in an administrative
appeal or judicial action, and if the
person is successful in a challenge ta all
or part of the MMS order to pay, section
10 does not apply to the refund or
recoupment of the disputed payment or
portion thereof.

(k) MMS approval is not required for
an adjustment by any person to the
amount reported for a report month that
results in a credit of not more than an
amount established periodically by
MMS and published in the Federal
Register. However, no adjustment may
be reported more than 2 years afer the
date MMS received the Form MMS-—
2014 including the excess payment.

IFR Doc. 84-18395 Piled 7-27-94: 8:45 am|
BILUING CODE 4310-MR-M

DEPARTMENT OF DEFENSE

Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the international Regulations for
Preventing Collisions at Sea, 1972:
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Judge Advocate General of the Navy
has determined that USS BOXER (LHD
4} is a vessel of the Navy which, due to
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its special construction and purpose,
cannot comply fully with certain
provisions of the 72 COLREGS without
interfering with its special functions as
a naval amphibious assault ship. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.

EFFECTIVE DATE: July 7, 1994.

FOR FURTHER INFORMATION CONTACT:
Captain R.R. Rossi, JAGC, U.S. Navy,
Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, VA
22332-2400, Telephone number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Judge Advocate General of the Navy,
under authority delegated by the
Secretary of the Navy, has certified that
USS BOXER (LHD 4} is a vessel of the

Navy which, due to its special
construction and purpose, cannot
comply fully with 72 COLREGS: Rule
21(a), pertaining to the location of the
masthead lights over the fore and aft
centerline of the ship; Annex I, section
2(g), pertaining to the distance of the
sidelights above the hull; Annex I,
section 3(a), pertaining to the location of
the forward masthead light in the
forward quarter of the ship; and the
horizontal distance between the forward
and after masthead lights; and Annex 1,
section 3(b), pertaining to the
positioning of the sidelights in
relationship to the forward masthead
light, without interfering with its special
function as an amphibious assault ship.
The Judge Advocate General of the Navy
has also certified that the
aforementioned lights are located in
closest possible compliance with the
applicable 72 COLREGS requirements.
Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and

TABLE TWO

701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (Water),
and Vessels.

PART 706—[AMENDED]

Accordingly, 32 CFR Part 706 is
amended as follows:

1. The authority citation for Part 706
continues to read:

Authority: 33 11.5.C. 1605

§706.2 [Amended)

2. Table Two of 706.2 is amended by
adding the following vessel:

Masthead
lights dis-
tance to
stbd of keel
in meters;
Rule 21(a)

Vessel

AFT anchor

Side lights,

Forward an-
chor light,
distance
pelow fhght

dk in me-
ters; §2(K),

Forward an-
chor light,
number of;

Rule
30(a)(i)

light, dis-
tance below
flight dk in

meters;

AFT anchor

light, num-
ber of; Rule

Rule 21(e),

30(a)(ii)

Side lights,
distance
below flight
dk in me-
ters; §2(q)
Annex 1

distance for-
ward of for-
ward mast-
head light in
meters;
§3(b)
Annex 1

Side light
distance in-
board of
ship’s sides
in meters;
§3(b)
Annex 1

LHD 4

3.0

90.9

§706.2 [Amended]
3. Table Five of 706.2 is amended by
adding the following vessel:

Vessel

TABLE FIVE

Masthead
lights not
over all other
lights and ob-
structions.
Annex 1,

Forward
masthead
light not in

forward quar-
ter of ship.

Annex 1,
sec. 3(a)

" After mast-
head light
less than 'z
ship's length
aft of forward
masthead
light. Annex
1, sec. 3(a)

Percentage
horizontal
separation

attained

USS BOXER

X

Dated: July 7, 1994,
H.E. Grant,
Rear Admiral, JAGC, U.S. Navy
|FR Doc. 94-18349 Filed 7-27-94; 8:45 am|

BILLING CODE 3810-AE-P

Department of the Air Force
32 CFR Part 855

Use of United States Air Force
Installations by Other Than United
States Department of Defense Aircraft

AGENCY: Department of the Air Force,
DOD.

ACTION: Final rule.

SUMMARY: The Department of the Air
Force has added provisions for alternate

use of Air Force airfields by commercial
air carriers that have contracted to
participate in the Civil Reserve Air Fleet
(CRAF) program. It is necessary to
identify the CRAF Alternate as a
purpose for which the Air Force will
grant civil aircraft landing permits. The
availability of Air force airfields for use
as alternates by CRAF carriers is
intended to encourage greater
participation in the CRAF program.
which is structured to meet military
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airlift requirements during mwlitary
emergencies that involve US forces.

EFFECTIVE DATE: July 28, 1894.

FOR FURTHER INFORMATION CONTACT: Mrs,
R. A. Young, HQ USAF/XOO0BC, 1480
Air Force Pentagon, Room 5C966,
Washington DC 20330-1480, telephone
(703) 697-5967.

SUPPLEMENTARY INFORMATION: The
Department of the Air Force has
determined that this proposed rule is
not a major rule because it will not have
an annual adverse effect on the
economy of $100 million or more. The
Assistant Secretary of the Air Force
(Manpower, Reserve Affairs,
Installations & Environment) has
certified that this rule is exempt from
the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612
because this rule does not have a
significant economic impact on small
entities as defined by the Act, and does
not impose any obligatory information
requirements beyond internal Air Force
use.

List of Subjects in 32 CFR Part 855

Aircraft, Federal buildings and
facilities.

Accordingly, 32 CFR part 855, is
amended as follows:

PART 855—USE OF UNITED STATES
AIR FORCE INSTALLATIONS BY
OTHER THAN UNITED STATES
DEPARTMENT OF DEFENSE
AIRCRAFT

1. The authority for Part 855 is revised
to read as follows:

Authority: 10 U.S.C. 8013; 49 U.S.C. 1507
and 2203,

2.In subpart D, Section 855.11, a new
paragraph (q) is added to read as
follows:

§855.11 Types of civil use.

- - L *

(q) Civil Reserve Air Fleet Alternate
(KK). An Air Force airfield used as an
alternate airport by air carriers that have
contracted to provide aircraft for the
Civil Air Reserve Air Fleet (CRAF).
Verification: Participant in the CRAF
Program and authorized by contract.

» * * ~ *

Pasty J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 94-18403 Filed 7-27-94; 8:45 am|
BILUNG CODE 3910-01-P

LIBRARY OF CONGRESS
36 CFR Part 705

[Docket No. LOC 84-1]
Salary Offset

AGENCY: Library of Congress.
ACTION: Final regulation.

SUMMARY: The Library of Congress is
authorized to collect debts owed by
current and former staff members to the
Federal Government by making
deductions from the current pay
account of the individual. The Library
of Congress is issuing this final
regulation to prescribe the procedures
the Library will follow when collecting
a debt owed to the Federal Government
via deductions from an employee’s pay.
1t also describes the rights of current
employees, former employees who owe
debts to other agencies, and former
employees who are currently employed
by other agencies in the collection of
debts owed to the Federal Government
by them and sets out the procedures for
collecting debts through deductions
from their pay following due process.
EFFECTIVE DATE: July 28, 1994,
FOR FURTHER INFORMATION CONTACT:
Johnnie M. Barksdale, Regulations
Officer, Office of the General Counsel,
Library of Congress, Washington, DC
20540-1050. Telephone No. (202) 707-
1593.
SUPPLEMENTARY INFORMATION: Under
section 5514 of title 5 U.S.C. and 5 CFR
550.1101, when an agency head or his/
her designee determines that an
employee is indebted to the Federal
Government, he/she will authorize the
collection of that indebtedness in
monthly installments or at officially
established pay intervals, by deduction
from the current pay account of the
individual. The amount deducted for
any period may not exceed 15 percent
of disposable pay, except that a greater
percentage may be deducted upon the
written consent of the individual
involved. If the individual retires or
resigns, or if his/her employment
otherwise ends, before collection of the
amount of the indebtedness is
completed, deductions shall be made
from subsequent payments of any nature
due the individual from the agency
concerned. This final Regulation sets
out the procedures the Library of
Congress will fellow when collecting
debts through deductions from the
emg]loyee’s pay following due process.
The proposed regulation was
published in the Federal Register on
May 27, 1994, for public comment. No
comments were received. No changes
were made to the text.

List of Subjects in 36 CFR Part 705
Salary offset.
Final Regulation

In consideration of the foregoing the
Library of Congress promulgates a new
Part 705 of 36 CFR chapter 7, reading as
follows:

PART 705—FINANCIAL
ADMINISTRATION

Sec.
705.1 Salary Oifset.

Authority: 5 U.S.C. 5514 and 5 CFR
550.1101,

705.1 Salary offset

(a) Purpose. This part describes the
rights of current and former staff
members in the collection of debts owed
to the Federal Government by them and
sets out the procedures for collecting
debts through deductions from their pay
following due process.

(b) Definitions.—{(1) Debt is an amount
owed to the U.S. Government from
insured or guaranteed loans, fees, leases,
rents, royalties, services, sales of real or
personal property, overpayments,
penalties, damages, interest, fines and
forfeitures (except those arising under
the Uniform Code of Military Justice),
and all other similar sources.

(2) Disposable pay, for purposes of
this part, means that part of current
basic pay, special pay, incentive pay,
retirement pay, retainer pay, or other
authorized pay remaining after the
deduction of any amount required by
law to be withheld, such as Federal
taxes, retirement, court-ordered
payments, and FICA.

(3) Staff member refers to current and
former employees who owe debts to the
Library and/or other Federal
Government agencies.

(c) Procedures.—(1) Notification of
indebtedness. The Director of Human
Resources, or designee, shall notify the
staff member, in writing, of the
individual’s indebtedness to the Library
and the intention of the Library to
collect this debt by deductions from the
individual’s pay. This notice shall be
given not less than 30 days before any
deduction is made. This notice shall
state, at a minimum:

(i) The Library’s determination that a
debt is owed, including the origin,
nature, and amount of the debt;

(ii) The Library’s intention to collect
the debt by means of deduction from the
staff member’s disposable pay account;

(iii) The amount, frequency, proposed
beginning date, and duration of the
intended deductions;

(iv) An explanation of the Library's
policy concerning Interest, penalties,
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and administrative costs, including a
statement that such assessments must be
made unless excused;

(v) The staff member's right to inspect
and to copy Government records
relating to the debt or, if he or she or
his or her representative cannot
personally inspect the records, to
request and receive a copy of such
records;

(vi) If not previously provided, the
opportunity (under terms agreeable to
the Library) to establish a schedule for
the voluntary repayment of the debt or
to enter into a written agreement to
establish a schedule for the repayment
of the debt in lieu of offset (the
agreement must be in writing, signed by
both the staff member and the Library,
and documented in the Library’s files):

(vii) The staff member’s right to a
hearing conducted by an official
arranged for or engaged by the Library
(an administrative law judge or,
alternatively, a hearing official not
under the control of the Librarian of
Congress) if a petition is filed as
prescribed by the Library;

(viii) The method and time period for
petitioning for a hearingi:

(ix) That the timely filing of a petition
for hearing will stay the commencement
of collection proceedings;

(x) That a final decision on the
hearing, if one is requested, will be
issued at the earliest practicable date,
but not later than 60 days after the filing
of the petition requesting the hearing
unless the staff member requests and the
hearing official grants a delay in the
proceedings;

(xi) That any knowingly false or
frivolous statements, representations, or
evidence may subject the staff member
to

(A) Disciplinary procedures
appropriate under Library of Congress
Regulation 2020-3, or any other
applicable regulations or statutes,

B) Penalties under the False Claim
Act, Section 3729 of Title 31, U.S. Code,
or any other applicable statutory
authority, or

(C) Criminal penalties under Sections
286, 287, 1001, and 1002 of Title 18,
U.S. Code, or any other applicable
statutory authority;

(xii) Any other rights and remedies
available to the staff member under
statutes or regulations governing the
program for which the collection is
being made;

(xiii) Unless there are applicable
contractual or statutory provisions to
the contrary, that amounts paid on or
deducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
staff member; g

(xiv) That if the staff member elects
not to contest the determination of
indebtedness or the amount or the terms
of a repayment schedule, the staff
member may still wish to exercise the
right to request a waiver of the
collection of the indebtedness pursuant
to the provisions of Library of Congress
Regulation 1556, Claims (if the amount
of the indebtedness exceeds $1,500, the
staff member should be advised that a
final determination must be made by the
Comptroller General of the United
States); and

(xv) That any involuntary payments
already made or withheld from salary of
any portion of the indebtedness will not
be construed as a waiver by the staff
member of any rights that he or she may
have under this part.

(2) Amount of deduction. If possible,
the debt shall be collected in one lump
sum. If multiple deductions are
necessary, however, the amount
deducted from a staff member’s pay for
any single period will not exceed 15
percent of disposable pay, except that a
greater percentage may be deducted
upon the written consent of the
individual involved. The staff member
may enter into a written agreement for
a repayment schedule different from
that proposed so long as the terms are
approved by the Library. If the
individual retires or resigns or if his or
her employment otherwise ends before
collection of the amount of the
indebtedness is completed, deduction
shall be made from subsequent
payments of any nature due the
individual.

(3) Petitions for hearing. (i) To elect a
hearing, the staff member must notify
the Director, Human Resources, no later
than 15 days after the receipt of the
notification of indebtedness. A timely
filing of a petition for hearing will stay
any further commencement of collection
proceedings. A final decision on the
hearing will be issued at the earliest
practicable date, but not later than 60
days after the filing of petition, unless
the individual requests and the hearing
official grants a delay in the
proceedings.

(ii) The petition or statement must be
signed by the staff member and must
fully identify and explain with
reasonable specificity all the facts,
evidence, and witnesses, if any, which
he or she believes supports his or her
position.

(iii) Petitions for hearings made later
than 15 days after the receipt of the
notification of indebtedness will be
accepted provided the staff member can
show that the delay was because of
circumstances beyond his or her control
or because of failure to receive notice of

the time litit (unless otherwise aware
of it).

(4) Form of hearings and final
decisions. (i) The staff member shall be
provided an appropriate hearing as
decided by the hearing official, based on
the nature of the transactions giving rise
to the debt. The hearing official shall be
guided by the procedures set out in 4
CFR 102.3(c) in deciding on the type of
hearing to provide.

(ii) A written decision will be
provided to the staff member and must.
at a minimum, state the fact(s)
purported to support the nature and
origin of the alleged debt; the hearing
official’s analysis, findings, and
conclusions, in light of the hearing, as
to the staff member's or the Library’s
grounds; the amount and validity of the
alleged debt; and, where applicable, the
repayment schedule.

(d) Creditor agency is not the Library
of Congress. When the Library receives
from a creditor agency a debt claim
properly certified in accordance with 5
CFR 550.1108(a), deductions shall be
scheduled to begin at the next officially
established pay interval. The Director.
Human Resources, shall provide the
employee with written notice stating
that the Library has received a certified
debt claim from the creditor agency
(including the amount) and written
notice of the date deductions from
salary will commence and of the
amount of such deductions. When the
Library receives an incomplete debt
claim from a creditor agency, the
Director, Human Resources, shall return
the debt claim with a written notice that
procedures under 5 U.S.C. 5514 must be
followed and a properly determined
debt claim received before action will be
taken to collect from the employee’s pay
account,

(e) Exclusions and exceptions. (1)
This part does not apply to debts where
collection of the debt is explicitly
provided for or prohibited by another
statute, or to debts of $1 or less, which,
it is hereby determined, is not cost
effective to attempt to collect (65 Comp
Gen. 843, September 29, 1986).

(2) An exception to the entitlement of
notice, hearings, written responses, and
final decisions provided for under
paragraph (c) of this section is made for
overpayments arising out of an
employee's election of coverage or 2
change in coverage under a Federal
benefits program requiring periodic
deductions from pay, if the amount to
be recovered was accumulated over four
pay periods or less.
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Dated: July 18, 1994.
Jjames H. Billington,
The Librarian of Congress.
|[FR Doc. 94-18400 Filed 7-27-94; 8:45 am|
BILLING CODE 1410-01-P

Copyright Office

37 CFR Parts 201 and 211
[Docket No. 84-5]

Fees
AGENCY: Copyright Office, Library of
Congress.

ACTION: Interim regulations with request
for comments.

SUMMARY: The Copyright Office is
adopting interim amendments
concerning fees with a request for
comments. These fee adjustments are
limited to special services, and reflect
the actual cost of providing the services.
They include full-term storage of
copyright deposits, special handling of
copyright registrations, and other
expedited services. The effect of these
interim regulations is to increase or
institute fees for special services as
authorized under the Copyright Code.
DATES: Effective date: September 26,
1994.

Written comments sheuld be received
before September 12, 1994.

ADDRESSES: Fifteen copies of written
comments should be addressed, if sent
by mail to; Eric Schwartz, Acting
General Counsel, Copyright GC/I&R,
P.0. Box 70400, Southwest Station,
Washington, DC 20024.

If delivered by hand, copies should be
brought to: Office of the General
Counsel, Copyright Office, James
Madison Memorial Building, Room 407,
First and Independence Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Eric
Schwartz, Acting General Counsel, U.S.
Copyright Office, Library of Congress,
Washingten, DC 20540. Telephone:

(202) 707-8380. Telefax (202) 707-8366.

SUPPLEMENTARY INFORMATION:
L. Background

Today we are issuing two separate but
associated documents concerning fees
for providing certain discretionary
services to the public. This document
tontains interim regulations to increase
or institute fees for special services
authorized under the Copyright Code.
Published elsewhere in today's Federal
Register is an associated document
dealing with proposals for fees to cover
tosts for providing and maintaining
Deposit Accounts.

Copyright Office Funding

The Copyright Office is funded
annually by Congressional
appropriation; however, the total
appropriation includes a credit based on
income from projected fees. We base
this projection on an estimate of the fees
we expect to receive over the course of
the next fiscal year from services
provided during that period. If revenue
from fees falls short of our estimate, the
total Congressional appropriation is
decreased by the amount of the
shortfall. In fiscal year 1993, our
receipts failed to reach the projected
level. Analysis of current fees indicates
that the total received in fiscal year 1994
will again fall short of the projected
amount.

Not only has Congressional funding
been reduced, but the fee income has
also declined because the number of
copyright registrations, and the
consequential fees they generate, have
not increased in recent years. There are
several possible explanations for this
shortfall, including an increase in group
registrations and fewer renewal
registrations resulting from legislation
in 1992 making renewal registration
optional,

Congressional Authorization

Title 17 of the United States Code
authorizes the Register of Copyrights to
require payment of fees for services
specifically described in section
708(a)(1)-(9). In addition, paragraph
708(a)(10) permits the Register to
require “for any other special services
requiring a substantial amount of time
or expense, such fees as the Register of
Copyrights may fix on the basis of the
cost of providing the service."” The final
sentence in 17 U.S.C. 708(a) provides
that “[t]he Register of Copyrights is
authorized to fix the fees for preparing
copies of Copyright Office records,
whether or not such copies are certified,
on the basis of the cost of such
preparation.’” Paragraph 708(d) further
permits the Register to prescribe
regulations for the refund of “any sum
paid by mistake or in excess of the fee
required. . ..”

Actual Costs of Providing Special
Services

Before proposing these fee
adjustments, we consulted the Library
of Congress’ financial managers and
conducted a comprehensive economic
analysis of the operating costs involved
in previding special user services to
ascertain the actual costs of providing
these services. Our analysis concluded
that the current fees charged for special
services do not offset the costs of the

services provided, Most of the fees for
special services have not been adjusted
in almost a decade. Special services
entail high administrative costs because
requests for these services disrupt the
normal work flow, are labor intensive,
and are moved ahead of regular
requests, The analysis included an
examination of all the discretionary fees
set under authority of 17 U.S.C.
708{a)(10). It identified the special
services currently offered, and it
calculated the cost of providing each
service, taking into account staff time,
overtime, and storage. In the past, the
Office has chosen not to charge any fee
for some services. Our analysis
confirmed that we should adjust fees in
order to justify the disruption to our
normal work-flow and the high cost of
these services, and to recapture actual
cost; it also confirmed that we should
impose charges for certain other
administrative expenses.

Fees for Expedited Services

Users who request expedited services
need information or certified documents
in order to meet extraordinary time
deadlines, usually for business or
litigation purposes. In these situations a
user asks us to move his or her request
ahead of the hundreds of pending
requests; in most cases, if sufficient
reason is given, we will comply.
Compliance requires additional staff
time or overtime to respond to the
request in an expedited manner. It is
appropriate to charge special service
fees that reflect the actual costs of these
services to avoid other users or the
general public from having to subsidize
these services. We are not proposing
adjustments to the statutory fees set
under § 708(b) or seeking any legislative
change in these fees. We will continue
to provide regular searches,
certifications, or copies of registration or
recordation materials at the current
fees.

II. Special Handling Fees

Special Handling Procedure

Although the effective date of
registration is the date the application,
required fee, and deposit are received, it
usually takes us several weeks to
process a claim and mail the certificate
of registration. Special handling is
granted at the discretion of the Register
in a limited number of cases as a special
service to copyright applicants who
have a compelling reason for the
expedited issuance of a certificate of
registration or recordation of a
document pertaining to copyright. A

' See Copyright Office Circular 4 for current
schedule of fees.
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request for special handling is granted
only for claims involved in pending or
prospective litigation, customs matters,
or contract or publishing deadlines that
necessitate expedited service. For many
years, we used an informal procedure
for special handling of applications.
When we began providing this service,
we noted that we could not continue to
absorb the extra charges for providing
such a service, but did not establish a
fee for special handling until 1982 when
these procedures were formalized. 47
FR 19254 (May 4, 1982).

Work Involved in Special Handling

Under normal work procedures,
applications for registration or
documents for recordation pass through
various administrative and examining
processing steps. Special handling
requests disrupt the regular workflow
procedure and require expedited
handling outside the normal first-in,
first-out basis. These claims require
special handling at each step and
routing between work stations that
supersedes the normal, chronological
processing. A separate system of
controls must be maintained to assure
that each claim moves expeditiously
through each stage and that these claims
can be quickly located. Special handling
claims take staff away from processing
all other claims, including those
received earlier, in order to process
them in a substantially shorter time
period. Under regular procedures these
same employees could more efficiently
process many standard claims.

Multiple Applications

Another special workflow problem for
the Office arises from processing
multiple applications accompanied by a
single deposit when the request for
special handling is limited to one claim
or fewer than all of the multiple claims.
Because all the applications share the
deposit for the special handling claim,
all claims must be processed in the
same expedited manner. A $50
surcharge is currently applied to each
additional claim attached to the deposit
used for the special handling claim and
processed at the same time. This
surcharge will remain at $50, but it may
be avoided by submitting a separate
deposit.

Fees for Special Handling

When a fee is charged for special
handling, this fee is added to the regular
fee for registration ($20.00) or
recordation ($20.00 for a document
listing no more than one title).

In 1982 we set the special handling
fee at $120. 47 FR 19254 (May 4, 1982).
In 1984 we raised the fee to $200 to

reflect the actual cost of the service. 49
FR 39741 (Oct. 10, 1984). In 1985, we
established the special handling
procedures for import statements and
documents. 50 FR 46206 (Nov. 6, 1985).
In 1991 we reviewed our special
handling procedure, but did not
increase fees. 56 FR 37528 (August 7,
1991).

We have not adjusted special
handling fees for almost ten years, Our
analysis indicates that to recover actual
costs the new fee should be $330. The
conditions under which a request for
special handling is approved will not
change. We are also raising the fee for
special handling of mask work claims,
which have not changed since 1985, 50
FR 26719 (June 28, 1985), as amended
at 56 FR 59886 (Nov. 26, 1991), from
$200 to $330.

III. Full-Term Storage
Service Provided

The Copyright Code mandates storage
for the full copyright term of copies or
phonorecords of unpublished registered
works. It does not specify how long we
should retain deposits for published
works. Retention is more important in
the case of unpublished works because
our copy or phonorecord may be the
only one in existence. Our policy for
published works is to retain deposit
copies or phonorecords not selected by
the Library for its collections for at least
five years from the date of registration;
if possible, we retain copies of visual
arts works for at least ten years or
longer. In addition, we offer optional
full-term storage service for those who
register published works and want to
assure that the deposits will be retained
in our custody for the full term of
copyright.

Fees for Full-Term Storage

Congress authorized a fee for full-term
storage in 17 U.S.C. 704(e). Our current
charge for full-term storage of published
copyright deposits is $135. 52 FR 28821
(Aug. 4, 1987). Our recent analysis of
the costs of this service reveals that the
actual cost is much higher. Our new
regulations increase the charge to $270
for full-term storage of published
deposits. We will continue to provide
full-term storage of unpublished
deposits without a fee.

1V. Expedited Certifications and
Documents Services

Services Provided

Users may request an additional
certificate of registration, or copies of
the copyright deposit, the copyright
application, correspondence, and other
copyright related documents.

Frequently the requester needs these
services on an expedited basis for
compelling business or litigation
reasons. The Certifications and
Documents Section expedites these
services when sufficient reason is
provided

Justification of Increase

The fees for these expedited services
were established after the revision of the
Copyright Code in 1978 and have never
been increased. Our new interim
regulations increase the fees for
expedited services performed by the
Certifications & Documents Section to
reflect actual costs and expenses. Actual
costs for these services include the staff
time necessary to travel to and search
off-site storage facilities; in contrast,
non-expedited requests are mailed to
off-site division offices where regular
staff can search for the requested
material. All of these expedited service
fees are surcharges that will be added to
the regular charge for the service
provided.

Expedited Additional Certificates

The fee for providing an expedited
additional certificate, performing a
search for a document that is "in-
process’ (where the recordation process
has not been completed), or certifying or
furnishing a copy of a document has
been $18 per hour for almost ten years.
These new regulations will raise the rate
to $50 per hour.

Copy of Deposit or File Under Copyright
Office Control

The fee for providing an expedited
copy of a copyright deposit stored off-
site in a Copyright Office storage
facility, or for furnishing a copy of a
correspondence file stored either on-site
or off-site, has been $18 per hour. The
new fee will be $70 for the first hour
spent in providing the copy and $50 for
each additional hour. The first hour is
more costly because it reflects time
expended by several staff members.

Copy of Deposit or File Not Under Our
Control

Expedited provision of a copy of a
deposit or correspondence file stored
off-site at a Federal Records Center, a
more remote sité not under the control
of the Copyright Office, has also been
$18 per hour. It is being increased to
$135 for the first hour and $50 for each
additional hour. This service costs more
to provide because support services are
more numerous and time-consuming
and must also cover the cost of
returning the deposit or correspondence
file to the Federal Records Center.
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V. Reference and Bibliographic
Searches

Services Provided

Copyright owners and users
frequently need to get information on
registrations, renewals, and transfers
and other documents relating to
copyright. Our records on these
copyright related facts are public and
are available for public inspection. A
researcher can either come to the Office
during regular business hours and
perform a free search (with assistance
from Copyright Office staff) or the
researcher can have someone else
perform the search. Several
organizations provide such services for
a fee. In addition, the post-1978 records
of the Copyright Office (and the
bibliographic records of the Library of
Congress) are available on-line via the
Internet.

The Reference and Bibliography
Section of the Copyright Office will
perform an expedited search of these
public records for a fee when there is a
compelling reason to do so. The
Reference and Bibliography Section
regularly performs searches of Office
records at the statutory rate of $20 for
each hour or fraction of an hour
consumed. Before January 3, 1991, that
section performed approved expedited
searches for the statutory $10 hourly fee
plus an additional charge of $20 per
hour for the expedited service with a
two hour minimum charge (a $60
minimum). Since then, the statutory fee
has been $20 per hour, bringing the
minimum to $80.00. Under the new fee
schedule the charge for approved
expedited searches is $100 for the first
hour and $50 for each additional hour
plus the $20 statutory fee for each hour.

The public can conduct searches on
the Copyright Office in-process systems
(COINS) database through a public
access terminal in the Records
Maintenance Unit for the search fee of

$20 per hour or fraction of an hour. This
fee will remain unchanged.

VI. Copying Fees

We will continue to duplicate our
records under the conditions detailed in
the applicable regulatory provisions and
offer use of photocopy equipment and
microfilm printers for the public’s use at
the prevailing rates established by the
Photoduplication Service of the Library
of Congress, except for certain
specialized services for which the rates
are based on our operational costs (e.g.
color photocopying). Additional charges
for specialized copying, for example
audio cassette copying charges, are fixed
by other divisions of the Library
providing these services, All of these
fees may be adjusted periodically.

VIL. Policy Decision on Refund of
Excess Fees

Automatic Refund Level

Our practice until 1991 was
automatically to refund excess fees of
more than $5.00; amounts of $5.00 or
less were not refunded unless
specifically requested. In 1991 we
changed the automatic refund policy to
provide automatic refund for payments
of $10.01 or more in excess of the
statutory fee; 56 FR 7812 (Feb. 26,
1991). 37 CFR 201.6(c). We are now
adjusting the level at which automatic
refunds of overpayments will be made
from $10.01 to $50.01; we will not
refund amounts of $50 or less unless
specifically requested.

VIIL. Administrative Processing Fee for
Nonregistration Services

In 1991, we determined that an
administrative processing fee is
authorized under section 708(a) of the
Copyright Code to reflect the minimum
administrative cost of responding to a
request for a nonregistrative service,
even if the service cannot be

successfully completed. For example, a
request is made for a certification of
records and after a search by our staff,
the file cannot be found. We need to
charge an administrative fee for the
search even though it is unsuccessful.
Accordingly in 1991, we amended 37
CFR 201.6(c) to state that in making any
refund of fees remitted for
nonregistration services, we could first
deduct our administrative cost. Our
regulation permits us to charge a
processing fee “in an amount equivalent
to one hour of the requested service, or
the minimum fee set by statute for the
service.” 37 CFR 201.6(c). We will not
make any change to this charge.

List of Subjects
37 CFR Part 201
Copyright, Fees.
37 CFR Part 211
Computer technology, Fees, Master
work protection, Science and

technology, Semi-conductor chip
products.

Interim Rules

In consideration of the foregoing,
parts 201 and 211 of 37 CFR chapter 11
are amended as follows.

PART 201—GENERAL PROVISIONS

1. The authority citation for part 201
is revised to read as follows:

Authority: 17 1.S.C. 702, 708.

§201.6 [Amended]

2. In § 201.6, paragraph (c) remove the
fee of “$10,” and add in its place *$50™
3. Section 201.32 is added to read as

follows:

§201.32 Fees for Copyright Office special
seivices.

The Copyright Office has established
the following fees for the special
services indicated:

Special services

Fees

1. Special handling fee
2. Full-term storage fee

3. Surcharge for expedited Certifications and Documents Section services (per hour)

a. Additional certificates
b. In-process searches
¢. Copy of assignment
d. Certification

I. Copy of correspondence file (stored in Madison Building) or at an off-site storage facility

g. Copy of deposit or correspondence file (stored at Federal Records Center)

4. Surcharge for expedited Reference and Bibliography searches:

a. First hour

$330.
270.

50.
50.

50,

70 (first hour).

50 (each additional hour).
70 (first hour).

50 (each additional hour).
135 (first hour).

50 (each additional hour).

100.
50.
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PART 211—MASK WORK
PROTECTION

1. The authority citation for part 211
continues to read as follows:

Authority: 17 U.S.C. 908,

§211.3 [Amended]

2.1In § 211.3, paragraph (a)(7) remove
the fee of “*$200," and add in its place
“$330".

Dated: July 19, 1994,
Barbara Ringer,
Acting Register of Copyrights.

Approved:
James H. Billington,
Librarian of Congress.
|FR Doc. 94-18306 Filed 7-27-94; B:45 am)]
BILLING CODE 1410-07-9

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part9
[FRL-5022-2]

OMB Approval Numbers Under the
Paperwork Reduction Act

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Technical amendment.

SUMMARY: In compliance with the
Paperwork Reduction Act, this
document adds the Office of
Management and Budget (OMB) control
numbers issued under the Paperwork
Reduction Act (PRA) for Control of Air
Pollution From New Motor Vehicles and
New Motor Vehicle Engines;
Regulations Requiring On-Board
Diagnostic Systems on 1994 and Later
Model Year Light-Duty Vehicles and
Light-Duty Trucks.

EFFECTIVE DATE: This final rule is
effective August 29, 1994.

FOR FURTHER INFORMATION CONTACT:
Todd Sherwood, Certification Division,
U.S. Environmental Protection Agency,
2565 Plymouth Road, Ann Arbor,
Michigan 48105, Telephone (313) 668—
4405.

SUPPLEMENTARY INFORMATION: EPA is
today amending the table of currently
approved information collection request
(ICR) control numbers issued by OMB
for various regulations. Today's
amendment updates the table to
accurately display those information
requirements promulgated under the on-
board diagnostics (OBD) final
rulemaking which appeared in the-
Federal Register on February 19, 1993
(58 FR 9468). The affected regulations
are codified at 40 CFR part 86. EPA will

continue to present OMB control
numbers in a consolidated table format
to be codified in 40 CFR part 9 of the
Agency's regulations, and in each CFR
volume containing EPA regulations. The
table lists the section numbers with
reporting and recordkeeping
requirements, and the current OMB
control numbers. This display of the
OMB control number and its subsequent
codification in the Code of Federal
Regulations satisfies the requirements of
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB's implementing
regulations at 5 CFR 1320.

This ICR was previously subject to
public notice and comment prior to
OMB approval. As a result, EPA finds
that there is “good cause' under section
553(b)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(B)) to
amend this table without prior notice
and comment. Due to the technical
nature of the table, further notice and
comment would be unnecessary.

List of Subjects in 40 CFR Part 9

Reporting and recordkeeping
requirements.

Dated: July 15, 1994.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, part 9 of 40 CFR chapter I is
amended as follows:

PART 9—[AMENDED]

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S:C. 1251 et seq., 1311, 1313d, 1314, 1321,
1326, 1330, 1344, 1345 (d) and (&), 1361; E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 246,
300£, 300g, 300g-1, 300g-2, 300g-3, 300g—4,
300g-5, 300g-6, 300j-1, 300j-2, 300j-3, 300j-
4, 300j-9, 1857 et seq., 6901-6992k, 7401-
7671q. 7542, 9601-9657, 11023, 11048.

2. Section 9.1 is amended by adding

the new entries to the table to read as
follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

~ * * » *

OMB control

40 CFR citation No.

Control of Air Pollution from New and In-use
Motor Vehicles and New and In-use Motor
Vehicle Engines: Certification and Test Pro-
cedures

OMB control

40 CFR citation No.

86.094-17
86.094-18

2060-0104
2060-0104

20600104

[FR Doc. 94-18337 Filed 7-27-94; 8:45 am)
BILLING CODE 6560-50-#

40 CFR Part 52
[MA-12-01-6162; A-1—FRL-5003-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; RACT for S. Bent and
Brothers

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Massachusetts. Fhis revision establishes
and requires reasonably available
control technology (RACT) for S. Bent
and Brothers in Gardner, Massachusetts.
The intended effect of this action is to
approve a source-specific RACT
determination made by Massachusetts
in accordance with commitments
specified in its Ozone Attainment Plan
approved by EPA on November 9, 1983.
This action is being taken in accordance
with section 110 of the Clean Air Act.
EFFECTIVE DATE: This final rule will
become effective on August 29, 1994
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours, by appointment at the
Air, Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, One Congress Street,
10th floor, Boston, MA; and Division of
Air Quality Control, Department of
Environmental Protection, One Winter
Street, 8th floor, Boston, MA 02108.
FOR FURTHER INFORMATION CONTACT:
Jeanne Cosgrove, (617) 565-3246.
SUPPLEMENTARY INFORMATION: On May
31, 1991 (56 FR 24765), EPA puhlishml
a Notice of Proposed Rulemaking (NPR]
for the Commonwealth of
Massachusetts. The NPR proposed
approval of a plan approval submitted
by Massachusetts on November 2, 1990
which defined and imposed reasonably
available control technology (RACT) for
S. Bent and Brothers in Gardner,
Massachusetts. The NPR indicated thal
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final approval would be contingent
upon the Massachusetts Department of
Environmental Protection (DEP)
providing additional technical support
documenting that the limits established
for S. Bent represent RACT. A revised
Plan approval was submitted as a SIP
revision by Massachusetts on August 26,
1992. This SIP revision provides the
additional technical support requested
by EPA in its NPR.

“The DEP issued this plan approval
pursuant to the requirements found in
310 CMR 7.18(17), which was approved
by EPA on November 9, 1983 (48 FR
51480) as part of Massachusetts” Ozone
Attainment Plan. Massachusetts
Regulation 310 CMR 7.18(17),
“Reasonably Available Control
Technology (RACT)," requires the DEP
to determine and impose RACT on
otherwise unregulated stationary
sources of VOC with the potential to
emit greater than or equal to 100 tons
per year.

Massachusett’s revised final approval
lowers the VOC content in the sealer
coating category to 5.43 pounds of VOC
per gatlon of coating (minus water).
Reporting requirements were also
amended to track long term VOC
emissions in tons on a 12 consecutive
month rolling VOC limit instead of a 12
month calendar limit.

For the reasons outlined in the
Technical Support Document prepared
for this revision, EPA believes that the
limits the DEP has established represent
RACT for S. Bent and Brothers.

Other specific requirements of the
plan approval and the rationale for
EPA's proposed action are explained in
the NPR and will not be restated here.
No public comments were received on
the NPR.

Final Action

EPA is approving this plan approval
for S. Bent and Brothers as a revision to
the Massachusetts SIP, The plan
approval defines and imposes RACT on
S. Bent, a manufacturer end coater of
wood furniture in Gardner,
Massachusetts.

Under the Regulatory Flexibility Act,
5U.5.C. 800 et seq., EPA must prepare
a n"g_ul.xtorg flexibility analysis
assessing the impect of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
Impact on a substantial number of small
ntities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities

with jurisdiction over populations of
less than 50,000.

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225).

SIP approvals under section 110 and
subchapter I, Part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, I
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co.v. U.S. EP.A., 427
U.S. 2486, 256-66 (S.Ct. 1976); 42 U.S.C.
7410 (a)(2).

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866. -

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 26,
1994, Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons,
Incorporation by reference, Ozone.

Note: Incorporation by reference of the
State Implementation Plan for the State of

Massachusetts was approved by the Director

of the Federal Register on July 1, 1982.
Dated: May 26, 1994,

Jehn P. DeVillars,

Regionaol Adininistrator, Region I.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority. citation for part 52
continues to read as follows:
Authority: 42 U.S.€. 7401-7642.

Subpart W—Massachusetts

2. Section 52.1120 is amended by
adding paragraph (c)(99) to read as
follows:

§52.1120 |dentification of plan.

» - * -

((’) e -

{99} Revisions to the State
Implementation Plan submitted by the
Massachusetts Department of
Environmental Protection on November
3,1980 and August 26, 1992 which
define and Impose reasonably available
control technology to control volatile
organic compound emissions from S.
Bent & Brothers in Gardner,
Massachusetts.

(1) Incorporation by reference.

(A) Letter from the Massachusetts
Department of Environmental Protection
dated Angust 26, 1992 submitting a
revision to the Massachusetts State
Implementation Plan.

(B) Final Air Quality Approval RACT
issued to S. Bent by the Massachusetts
Department of Environmental Protection
dated and effective May 22, 1992.

(i1) Additional materials

(A) Letter from the Massachusetts
Department of Environmental Protection
dated November 3, 1690 submitting a
revision to the Massachusetts State
Implementation Plan.

(B) Final Air Quality Approval RACT
issued to S. Bent by the Massachusetts
Department of Environmental Protection
dated and effective October 17, 1990.

(C) Nonregulatory portions of the
November 3, 1990 and August 26, 1992
state submittals.

3.1n §52.1167, Table 52.1167 is
amended by adding a new entry to
existing state citations for “310 CMR
7.18{17)" to read as follows:

§52.1167 EPA-approved Massachusetls
state regulations.
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TABLE 52.1167.—EPA-APPROVED RULES AND REGULATIONS

Title/sub-
ject

State citation

Date submitted Date approved Federal Register cita-
by State by EPA

tion

Comments/unagp-

52.1120 (c) proved sections

310 CMR 7.18{17) ..... RACT

May 22, 1992 ..

July 28, 1994 .. ([insert FA citation
from published

date).

RACT Approval for S.
Bent & Bros.

IFR Doc. 94-18411 Filed 7-27-94; 8:45 am)
BILLING CODE 8550-50P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFRPARTS 0 and 1
[FCC 94-145)

Common Carrier and Mass Media
Services; MultiPoint Distribution
Services and Multichannel Multipoint
Distribution

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SuMMARY: The Commission, in order to
consolidate processing of requests for
licenses that may be used to provide so-
called “wireless cable” services in one
organization, transfers responsibility for
MultiPoint Distribution Services and
Multichannel Multipoint Distribution
Services from the Common Carrier
Bureau to the Mass Media Bureau. The
rules adopted in this Order reflect this
action

EFFECTIVE DATE: July 28, 1994.

FOR FURTHER INFORMATION CONTACT: Karl
Kensinger, Mass Media Bureau (202)
632-6460, or Janet S. Amaya, Mass
Media Bureau (202) 632-7181.

SUPPLEMENTARY INFORMATION:
Order

In the matter of: Amendment of Parts 0 and
1 of the Commission’s Rules to Reflect a
Reorganization of Multipoint and
Multichannel Multipoint Distribution Service
Regulation

Adopted: June 9, 1994
Released: July 21, 1994

By the Commission:

1. The Commission has before it for
consideration changes in the
organizations of the Mass Media and
Common Carrier Bureaus.
Implementation of these changes
requires amendments to-Parts 0 and 1 of
the Commission’s Rules and
Regulations.

2. In order to consolidate processing
of requests for licenses that may be used
to provide so-called “‘wireless cable”
services in one organization, the
Commission is transferring
responsibility for MultiPoint
Distribution Services and Multichannel
Multipoint Distribution Services from
the Common Carrier Bureau to the Mass
Media Bureau, The rules adopted herein
reflect this action.

3. The amendments adopted pertain
to agency organization. The prior notice
procedure and effective date provisions
of Section 553 of the Administrative
Procedure Act are therefore
inapplicable. Authority for the
amendments adopted herein is
contained in Sections 4(1), 5(b), 5(c)(1).
and 303(r) of the Communications Act
of 1934, as amended.

4. It is ordered, effective upon
publication in the Federal Register that
Parts 0 and 1 of the Rules and
Regulations are amended as set forth
below.

List of Subjects
47 CFR Part 0

Organization and functions
(Government agencies), MultiPoint
Distribution Services, Multichannel
Multipoint Distribution Services.
47 CFR Part 1

Administrative practice and
procedure, MultiPoint Distribution
Services, Multichannel Multipoint
Distribution Services.
Federal Communications Commission
William F. Caton,
Acting Secretary.
Final Rules

Parts 0 and 1 of chapter I of Chapter

1 of Title 47 of the Code of Federal
Regulations are amended as follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for Part 0
continues to read as follows:

Authority: Secs. 5, 48 stat. 1068, as
amended; 47 11.8.C. 155, -

2. Section 0.61 is amended by revising
paragraph (a) to read as follows:

§0.61 Functions of the Bureau.

* * " * *

{a) Process applications for
authorizations in radio and television
services, including conventional and
auxiliary broadcast services, multi-point
and multi-channel multi-point
distribution services, and direct
broadcast satellite services.

»~ " * * *

3. Section 0.91 is amended by revising
the introductory paragraph to read as
follows:

§0.91 Functions of the Bureau.

The Common Carrier Bureau
develops, recommends and administers
policies and programs for the regulation
of services, facilities, rates and practices
of entities (excluding public coast
stations in the maritime mobile service
and multi-point and multi-channe!l
multi-point distribution services) which
furnish interstate or foreign
communications service for hire—
whether by wire, radio, cable or satellite
facilities—and of ancillary operations
related to the provisions or use of such
services. The Bureau also regulates the
rates, terms, and conditions for cable
television pole attachments, where such
attachments are not regulated by a state
and not provided by railroads or
governmentally—or cooperatively
owned utilities. The Bureau also
performs the following specific
functions:

4. Section 0.453 is amended by
revising paragraph (g) to read as follows

§0.453 Public reference rooms.
- * - - -

(g) The Common Carrier Bureau,
Domestic Facilities Reference Room.
The following documents, files and
records are available for inspection at
this location.

(1) Microwave Point-to-Point and
Digital Electronic Message Service
(DEMS) application files and related
materials.
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(2) Space and earth station files and
related materials.

(3) Section 214 applications and
related files,

* B * * *

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for Part 1
continues to read as follows:

Authority: 47 U.S.C. 151, 154, 303, and
309(j), unless otherwise noted.

2. Section 1.821 is amended by
revising the introductory paragraph to
read as follows:

§1.821 Scope.
Where action on applications is

permitted under authority delegated to

either the Chief, Common Carrier

28, 1994 / Rules and Regulations

Bureau, or the Chief, Mass Media
Bureau, the provisions of this section,
including provisions incorporated by
reference, shall apply to applications for
permits and licenses in the following
services:

» - L4 > *

[FR Doc. 94-18396 Filed 7-27-94; 8:45 am|
BILLING CODE 6712-01-M




