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and mining for a period of 20 yeras for
the Bureau of Land Management to
protect the Sacramento Pass Recreation
Area in White Pine County. The land
has been and remains open to mineral
leasing.

EFFECTIVE DATE: June 3, 1994.

FOR FURTHER INFORMATION CONTACT:
Vienna Wolder, BLM Nevada State
Office, P.O. Box 12000, Reno, Nevada
89520, 702-785-6526.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described public land is
hereby withdrawn from settlement, sale,
location, or entry under the general land
laws, including the United States
mining laws (30 U.S.C. Ch. 2 (1988)),
but not from leasing under the mineral
leasing laws, to protect the Bureau of
Land Management’s Sacramento Pass
Recreation Area:

Mount Diablo Meridian
T.14N.,R. 68 E.,

Sec. 1, lots 3 and 4;

Sec, 2, lots 1 and 2.
T.15N.,R.68E.,

Sec. 35, SEVa;

Sec, 36, W2SWV4 and SEVaSW V4.

I'he area described contains 464.93 acres in
White Pine County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
the lands under lease, license, or permit,
or governing the disposal of their
mineral or vegetative resources other
than under the mining laws.

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursaunt to Section 204(f) of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1714(f) (1988), the
Secretary determines that the
withdrawal shall be extended.

Dated: May 17, 1994.
Bob Armstrong, 3
Assistant Secretary of the Interior.
(FR Doc. 94-13576 Filed 6-2-94; 8:45 am)
BILLING CODE 4310-HC-M

43 CFR Public Land Order 7062
[CO-832-4210-06; COC 021250]
Partial Revocation of Public Land
Order No. 1800; Colorado

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order revokes Public
Land Order No. 1800 insofar as it affects
12.07 acres of National Forest System
land withdrawn for protection of a
campground. The land is no longer
needed for this purpese and the
revocation is needed to permit disposal
of the land by the Forest Service. The
land is temporarily closed to mining by
a Forest Service exchange proposal. The
land has been and remains open to
mineral leasing.

EFFECTIVE DATE: June 20, 1994,

FOR FURTHER INFORMATION CONTACT:
Doris E. Chelius, BLM Colorado State
Office, 2850 Youngfield Street,
Lakewood, Colorado 80215-7076, 303~
239-3706.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988}, it is ordered as follows:

1. Public Land Order No. 1800, which
withdrew National Forest System land
for use as a campground, is hereby
revoked insofar as it affects the
following described National Forest
System land:

Sixth Principal Meridian

Arapaho National Forest
T.2S,R. 75W.,

Sec. 10, Suspended; Metes and Bounds

description:

Beginning at corner No, 2, HES 117;
Thence S. 3°E., 24,53 chains to corner No.
3, HES 117; N. 73°E., 10.00 chains;
Northwesterly with the centerline of
Highway U.S. 40, 24.84 chains to the point
of beginning.

The area described contains 12.07 acres of
National Forest System land in Grand
County.

2. At 9:00 a.m. on june 20, 1994, the
land described in paragraph 1 will be
open to such forms of disposition as
may by law be made of National Forest
System lands, subject to valid existing
rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law,

Dated: May 24, 1994.
Bob Armstrong,
Assistant Secretary of the Interior.
|FR Doc. 94-13498 Filed 6-2-94; 8:45 am|
BILLING CODE 4310-JB-P

DEPARTMENT OF TRANSPORTATION
Coast Guard
46 CFR Parts 12 and 16

[CGD 93-051]

RIN 2115-AE54

Proof of Commitment To Employ
Aboard U.S. Merchant Vessels

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard amends its
regulations covering applicants for
merchant mariner’s documents to
eliminate the requirement that the
applicant provide proof of a
commitment of employment as a
member of the crew of a United States
merchant vessel. Because of new
requirements pertaining to applicants of
merchant mariner's documents, the
requirement for proof of a commitment
of employment is no longer necessary.
This action will relieve applicants and
employers of an unnecessary regulatory
burden.

EFFECTIVE DATE: July 5, 1994.

ADDRESSES: Unless otherwise indicated,
documents referenced in this preamble
are available for inspection or copying
at the office of the Executive Secretary,
Marine Safety Council (G-LRA/3406),
U.S. Coast Guard Headquarters, 2100
Second Street SW., Washington, DC
20593-0001, between 8 am. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (202)
267-1477.

FOR FURTHER INFORMATION CONTACT:
Mrs. Justine Bunnell, Merchant Vessel
Personnel Division, at (202) 267-0238.

SUPPLEMENTARY INFORMATION:
Drafling Information

The principal persons involved in
drafting this document are Mrs. Justine
Bunnell, Project Manager, Office of
Marine Safety, Security and
Environment Protection, and Ms. Helen
Boutrous, Project Counsel, Office of
Chief Counsel.

Regulatory History

On December 6, 1993, the Coast
Guard published a notice of proposed
rulemaking (NPRM) entitled “Proof of
Commitment to Employ Aboard U.S.
Merchant Vessels' in the Federal
Register (58 FR 64278). The Coast Guard
received four letters commenting on the
proposal. A public hearing was not
requested and one was not held.
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Background and Purpose

Section 12.25-5 of title 46 of the Code
of Federal Regulations requires an
applicant for an original merchant
mariner’'s document (MMD) endorsed
for service in ratings for which no
professional examination is required to
produce satisfactory proof of a
commitment of employment (letter of
commitment) as a member of the crew
of a United States merchant vessel. This
requirement was established in 1937 as
a means to ensure that those persons
obtaining MMDs were actually to be
employed as merchant mariners.
Because no fee or renewal requirements
had been associated with application for
an MMD, many applying for an MMD
were doing so to obtain a desirable form
of identification, and had no intention
of seeking employment as a merchant
mariner.

On March 19, 1993, the Coast Guard
published a final rule establishing user
fees for services relating to marine
licensing, certification of registry, and
merchant mariner documentation (58
FR 15228). That rule established an
issuance fee of $35 for an MMD with an
additional $17 charge for an FBI
criminal record check if the application
is for an original MMD. As noted in the
preamble of the user fee final rule, as a
result of the user fee and other
expenses, individuals with no intention
of returning to sea may choose not to
renew a license. Likewise, the user fee
will deter individuals with no intention
of obtaining employment as a member
of the crew of a United States merchant
vessel from applying for an MMD. For
this reason, the Coast Guard riow
considers the requirement for a letter of
commitment unnecessary, and the
requirement is removed by this
rulemaking. This final rule also makes
conforming changes to 46 CFR part 16
to remove references to “‘commitment of
employment.”

uiscussion of Comments and Changes

Four comments were received during
the comment period. All of the
comments supported the rulemaking as
proposed. Therefore, no changes have
been included in this final rule.

Regulatory Assessment

This final mle is not a significant
regulatory action under Executive Order
12866 and, has not been reviewed by
the Office of Management and Budget.

It is also not significant under the
“Department of Transportation
Regulatory Policies and Procedures™ (44
FR 11040; February 26, 1979). The Coast
Guard expects the economic impact to
be so minimal that a full Regulatory

Assessment is unnecessary. This final
rule will relieve applicants of the
burden of obtaining a letter from a new
employer evidencing the employer’s
commitment to hire the applicant.
Employers will be relieved of the
burden of supplying such letters. While
the cost of obtaining and supplying such
letters is considered minimal, this
action will relieve industry and
applicants of an-unnecessary regulatory
requirement.

Small Entities

This final rule will eliminate the
requirement that an applicant provide
proof of a commitment of employment
as a member of the crew of a United
States merchant vessel. The
amendments will have minimal
economic impact on the maritime
industry. Therefore, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
601et seq.), that this rule will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This final rule contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
final rule under the principles and
criteria contained in Executive Order
12612 and has determined that this final
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment. The
authority to establish regulations
pertaining to the issuance of merchant
mariner’s documents has been
committed to the Secretary of
Transportation by Federal statute and
delegated to the Coast Guard.
Documentation of merchant mariners is
a matter national in application for
which regulations should be of national
scope to avoid unreasonably
burdensome variances. Therefore, the
Coast Guard intends to preempt State
action addressing the same matter,
although no such action is expected.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that, under section 2.B.2
of Commandant Instruction M16475.1B,
this action is categorically excluded
from further environmental
documentation. The amendment
involves only elimination of the
requirement that an applicant provide
proof of a commitment of employment
as a member of the crew of a United

States merchant vessel prior to receiving
an MMD and clearly would have no
environmental impact. A Categorical
Exclusion Determination is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects
46 CFR Part 12

Reporting and recordkeeping
requirements, Seamen.

46 CFR Part 16

Drug testing, Marine safety, Reporting
and recordkeeping requirements, Safety
Transportation.

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 46 CFR parts 12 and 16 as
follows:

PART 12—CERTIFICATION OF
SEAMEN

1. The authority citation for part 12 i
revised to read as follows:

Authority: 46 U.S.C. 2103, 7301, 7701,
10104; 49 CFR 1.46,

§12.25-5 [Removed]

2. Section 12.25-5 is removed.
PART 16—CHEMICAL TESTING

3. The authority citation for part 16
continues to read as follows:

Authority: 46 U.S.C. 2103, 3306, 7101,
7301, and 7701; 49 CFR 1.46.

§16.105 [Amended]

4. In § 16.105, the definition of
Commitment of employment is
removed.

5. In § 16.210, paragraph (a) is revised
to read as follows:

§16.210 Pre-employment testing
requirements.

(a) No marine employer shall engage
or employ any individual to serve as a
crewmember unless the individual
passes a chemical test for dangerous
drugs for that employer.
* * * - -

Dated: March 24, 1994.
A.E. Henn,
Rear Admiral, U.S. Coast Guard, Chief, Offic e
of Marine Safety, Security and Environmenta!
Protection.
[FR Doc. 94-13538 Filed 6-2-94; 8:45 am|
BILLING CODE 4910-14-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 226
[Docket No. 830363-4145, 1.D. 012793E]

Designated Critical Habitat; Northern
Right Whale

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Comimerce.

ACTION: Final rule.

SUMMARY: NMFS is designating critical
habitat for the northern right whale
(Eubalaena glacialis). The designated
habitat includes portions of Cape Cod
Bay and Stellwagen Bank, the Great
South Channel (each off the coast of
Massachusetts), and waters adjacent to
the coasts of Georgia and the east coast
ol Florida. This designation provides
notice to Federal agencies and the
public that a listed species is dependent
on these areas and features for its
continued existence and that any
Federal action that may affect these
areas or features is subject to the
consultation requirements of section 7
of the Endangered Species Act (ESA).
EFFECTIVE DATE: July 5, 1994.

ADDRESSES: Requests for copies of this
rule should be addressed to the Director,
Office of Protected Resources, National
Marine Fisheries Service (NMFS), 1335
East-West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Michael Payne, Protected Species
Management Division, NMFS, 301/713-
2322; Charles Oravetz, Southeast
Regional Office, NMFS, 813/893-3141;
or Doug Beach, Northeast Regional
Office, NMFS, 508/281-9254.

SUPPLEMENTARY INFORMATION:
Background

Right whales, Eubalaena spp., are the
most endangered of the large whale
species, brought to extremely low levels
by commercial whaling. Right whales
were the earliest targets of whaling and,
although they have been protected
world-wide from commercial whaling
by international agreements since 1935,
right whale populations still remain
extremely depleted. The global
population of right whales is comprised
of two separate species, one each in
both the northern and southern
hemisphere, and several stocks or
populations within each hemisphere.
The majority of right whales occur in
the southern hemisphere (the southern

right whale, E. australis) and are
considered a separate species from the
right whale in the northern hemisphere
(E. glacialis).

At least two populations of northern
right whales, an eastern and a western
population, occur, or have occurred, in
the North Atlantic. The eastern North
Atlantic population may be nearly
extinct. Between 1935-1985, there were
only 21 possible sightings in the eastern
North Atlantic, totaling 45 individuals
{Brown, 1986). Furthermore, Brown
(1986) considered only five of these
sightings (seven individual whales) to
be confirmed. In the western North
Atlantic, the known distribution and
abundance of right whales indicate a
“best available’’ population estimate of
300-350 individuals. Despite the low
abundance and known anthropogenic
factors affecting total mortality (Kraus,
1990), the western North Atlantic stock
is the largest in the Northern
Hemisphere. This population stands to
benefit most from recovery actions
(NMFS, 1991; Kenney, Winn and
Macaulay, 1994).

Like other baleen whales, the western
North Atlantic population of right
whales (hereafter referred to as the
northern right whale) is migratory. The
known distribution and migratory
pattern has been previously summarized
by Kraus (1985); Winn, Price and
Sorensen (1986); Gaskin (1987, 1991);
and by Kraus et al. (1986). The five
primary habitats used by northern right
whales during their annual migration, as
described by Kenney, Winn and
Macaulay (1994), include the following
three areas off the eastern coast of the
United States: (1) A spring/early
summer feeding and nursery area for a
majority of the population in the Great
South Channel (GSC), (2) a late winter/
spring feeding and nursery area for a
small portion of the population in Cape
Cod Bay (CCB), and (3} a winter calving
ground and nursery area in the coastal
waters of the southeastern United States
(SEUS); and the following two areas
located in Canadian waters: {(4) a
summer/fall feeding and nursery area
for some animals, including nearly all
mother/calf pairs, in the lower Bay of
Fundy; and (5) a summer/fall feeding
ground, with almost exclusively mature
individuals, on the southem Nova
Scotian shelf.

The northern right whale was listed as
endangered on June 2, 1970 (35 FR
8495). Section 9 of the ESA prohibits
the taking of endangered species, and
section 7 requires Federal agencies to
ensure that their actions are not likely
to jeopardize either threatened and
endangered species. For species listed
prior to 1978, when Congress required

that critical habitat be designated,
concurrently with the listing, critical
habitat may be designated although
such designation is not required.
Section 4(f) of the ESA also requires the
responsible agency to develop and
implement a recovery plan for listed
species, unless such a plan would not
promote the conservation and recovery
of the species. NMFS determined that a
recovery plan would promote the
conservation of the northern right
whale. Accordingly, the Assistant
Administrator for Fisheries (AA)
appointed a Recovery Team consisting
of experts on right whales from the
private sector, academia and
government. A Recovery Plan for the
Northern Right Whale was approved by
NMFS in December, 1991 (NMFS,
1991).

NMFS was petitioned by the Right
Whale Recovery Team to designate
critical habitat for the northern right
whale on May 18, 1990. A Federal
Register notice was published on July
12, 1990 (55 FR 28670), requesting
information and comments on the
petition, Of those agencies,
organizations, and private groups that
commented, most responded favorably
to the designation of the three areas in
the U.S. as critical habitat for the
northern right whale. The comments
received were considered and
incorporated as appropriate by NMFS in
the proposed rule to designate critical
habitat for northern right whales. The
proposed rule was published on May
19, 1993 (58 FR 29186), and provided
for a 60-day comment period. NMFS
also completed an Environmental
Assesment (EA) pursuant to the
National Environmental Policy Act
(NEPA), to evaluate both the
environmental and economic impacts of
the proposed critical habitat
designation. The EA resulted in a
finding of no significant impact for the
proposed action.

During the comment period, NMFS
received several requests for public
hearings on the proposed designation.
Public hearings were held in Boston,
MA, on August 25, 1993; in Port
Canaveral, FL, on August 24, 1993; and
in Brunswick, GA, on August 25, 1993
(58 FR 41454, Aug. 4, 1993). The
comment period was extended until
August 31, 1993, to allow commenters
the opportunity to respond to concerns
voiced at the public hearings. After
consideration of public comments, and
based on the best available scientific
information, NMFS is designating
critical habitat for the northern right
whale as described in the proposed rule.
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Definition of Critical Habitat

“Critical habitat”, as defined in
section 3(5)(A) of the ESA, and the term
“‘conservation”’, as defined in section
3(3) of the ESA, were provided in the
preamble to the proposed rule (58 FR
29186, May 19, 1993).

Essential Habitat of the Northern Right
Whale

Biological information for the
northern right whale can be found in the
Recovery Plan (NMFS, 1991), and in
recent scientific literature (Winn, Price
and Sorensen, 1986; Kenney et al., 1986;
Wishner et al., 1988; Mayo and Marx,
1990; Payne et al., 1990; Kraus and
Kenney, 1991; Kraus et al., 1993;
Kenney, Winn and Macauley, 1994).
The physical and biological habitat
features of the critical habitat are
discussed herein.

Foraging Habitat of the Northern Right
Whale

Right whales have been characterized
principally as “skim” feeders
(Kawamura, 1974; Nemoto and
Kawamura, 1977). They subsist
primarily on dense swarms of calanoid
copepods, notably Calanus
finmarchicus in the North Atlantic
(Mitchell, 1975; Watkins and Schevill,
1979; Winn, Price and Sorensen, 1986;
Wishner et al., 1988; Mayo and Marx,
1990; Kraus and Kenney, 1891).
Northern right whales are also known to
prey on other similar sized zooplankton.
Two other zooplankton species preyed
upon by northern right whales in CCB
include Pseudocalanus minutis and
Centropages spp. (Mayo and Marx,
1990). A strong positive correlation
between the abundance of right whales
in the southern Gulf of Maine and
densities of C. finmarchicus has been
described by Kenney et al. (1986),
Wishner et al. (1988), Payne et al.
(1990), and Kenney, Winn and
Macauley (1994). The two recorded time
intervals when right whales were most
abundant in the CCB/Stellwagen Bank
area (April 1970, reported by Watkins
and Schevill, 1982; and during 1986,
reported by Payne et al., 1990) were
during periods of observed peak
densities of copepods.

While the size and density of copepod
patches are important to the feeding
energetics of right whales, so are the
relative proportions of adult copepods
within each patch (Kenney et al., 1986;
Wishner et al., 1988). Although the
feeding ecology of right whales is likely
more complex than previously thought
(Mayo and Marx, 1990), dense
aggregations of older, caloric-rich
copepods seem to be the required

characteristics for energetically
successful foraging by right whales. If
copepods in these caloric-rich, adult
developmental stages are not available
to northern right whales in sufficient
densities, there may be insufficient prey
available in the remaining
developmental stages (independent of
abundance) to provide right whales with
the required energy densities (as
described by Kenney et al., 1986) to
meet the metabolic and reproductive
demands of the right whale population
in the western North Atlantic (Kenney
et al., 1986; Payne et al., 1990).

Foraging Habitat: The overall spatial
requirements for right whales are not
well defined; however, the distribution
pattern observed for northern right
whales indicates that four of the five
principal habitats occupied by right
whales in the western North Atlantic are
used for foraging, and possibly
reproductive activities: The GSC, CCB,
the Bay of Fundy, and the Scotian Shelf.
Neither feeding nor courtship behavior
has been observed along the SEUS.
Scientists believe that subadult and
adult baleen whales fast, or feed rarely,
during the winter calving period.

Based on observed distribution
patterns compared to oceanographic
conditions, scientists speculate that the
topographic and seasonal oceanographic
characteristics of foraging areas are
conducive to the dense growth of
zooplankton. These high-use areas may
comprise the minimal space required for
normal foraging behavior that will
support the northern right whale
population. The Department of Fisheries
and Oceans (Canada) has already
designated two foraging areas as right
whale sanctuaries—one in the Bay of
Fundy and another on the Scotian Shelf.
The remaining two foraging habitats, the
GSC and CCB, are found in the United
States and are included as critical
habitat for the northern right whale.

Great South Channel: The GSCis a
large funnel-shaped bathymetric feature
at the southern extreme of the Gulf of
Maine between Georges Bank and Cape
Cod, MA. The GSC is one of the most
used cetacean habitats off the
northeastern United States (Kenney and
Winn, 1986). The channel is bordered
on the west by Cape Cod and Nantucket
Shoals, and on the east by Georges
Bank. The channel is generally deeper
to the north and shallower to the south,
where it narrows and rises to the
continental shelf edge. To the north, the
channel opens into several deepwater
basins of the Gulf of Maine. The V-
shaped 100-m isobath effectively
delineates the steep drop-off from
Nantucket Shoals and Georges Bank to
the deeper basins. The average depth is

about 175 m, with a maximum depth of
about 200 m to the north.

The GSC becomes thermally stratified
during the spring and summer months.
Surface waters typically range from 3 to
17°C between winter and summer.
Salinity is stable throughout the year at
approximately 32—33 parts per thousand
(Hopkins and Garfield, 1979). Much of
the bottom is comprised of silty, sandy
sediments, with finer sediments
occurring in the deeper waters.

The late-winter/early spring mixing of
warmer shelf waters with the cold Gulf
of Maine water funneled through the
channel causes a dramatic increase in
faunal productivity in the area. The
zooplankton fauna found in these
waters are typically dominated by
copepods, specifically C. finmarchicus,
P. minutus, C. typicus, C. hamatus, and
Metridia lucens. From the middle of
winter to early summer, C. finmarchicus
and P. minutus are the dominant
species, which together made up
between 60 and 90 percent of the
samples described by Sherman et al.
(1987). In late spring, C. finmarchicus
alone makes up 60 to 70 percent of the
copepod community. In the second half
of the year, both species of Centropages
dominate the waters, accounting for
about 75 percent of all copepod species
sampled.

'I‘l?e GSC right whale distribution was
described by Kenney, Winn and
Macaulay (1994), and the following,
unless otherwise cited, is taken from
that manuscript. Right whales occur in
the GSC on a strictly seasonal basis—in
the spring, with a peak in May. Only in
1986 and 1987 were a small number of
right whales present throughout most or
all of the summer. This corresponds to
the atypical copepod density maxima in
the GSC and southern Gulf of Maine
described by Wishner et al. (1988) and
Payne et al. (1890). The main area of
GSC right whale distribution has been
in the central basin, generally in waters
deeper than 100 m. There is a persistent
thermal front, which roughly parallels
the V-shaped 100-m isobath typically
slightly south of that isobath in 60-70
m of water. The front divides stratified
waters with warmer surface
temperatures to the north of the front
from tidally mixed water with cooler
surface temperatures over the shallower
area south of the front (Wishner et al.,
1988; Brown and Winn, 1989). Right
whales occur in the stratified waters
north of the front, and Brown and Winn
(1989) showed that right whale sightings
were non-randomly distributed relative
to the front, but were at a median
distance from it of about 11 km.
Although there are variations between
years, the “typical” pattern is for the
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primary right whale aggregation to occur
in the central to western portion of the
basin. Within any one year, the general
area of major aggregation is remarkably
stable. A gradual southward shift in the
center of distribution occurs as the
504500 Progresses.

Single-day abundance estimates for
the GSC, uncorrected for animals
missed while submerged, ranged up to
179 individuals (Kenney, Winn and
Macauley, 1994). The total number of
photographically identified northern
right whales is now 319, eliminating
those known to have died, but including
some that have not been sighted for
several years and that may be dead
(Kraus et al., 1993). Therefore, it is
likely that a significant proportion of the
western North Atlantic right whale
population uses the GSC as a feeding
area each spring, aggregating to exploit
exceptionally dense copepod patches.
Given that not all of the 300-350 right
whales are seen in U.S. shelf waters
each season, it is very likely that most,
ifnot all, of the northern right whale
population use the GSC within any
given season, and that every 2-3 years,
the entire population of 300-350
northern right whales in the northwest
Atlantic may pass through the GSC.

Cape Cod Bay: The CCB is a large
embayment on the U.S. Atlantic Ocean
off of the State of Massachusetts that is
bounded on three sides by Cape Cod
and the Massachusetts coastline from
Plymouth, MA, south. To the north,
CCB opens to Massachusetts Bay and
the Gulf of Maine. CCB has an average
depth of about 25 m, and a maximum
depth of about 65 m. The deepest area
of CCB is in the northern section,
bordering Massachusetts Bay.

The general water flow'is counter-
clockwise, running from the Gulf of
Maine south into the western half of
CCB, over to eastern CCB, and back into
the Gulf of Maine through the channel
between the north end of Cape Cod
(Race Point) and the southeast end of
Stellwagen Bank, a submarine bank that
lies just north of Cape Cod. Flow within
the bay is driven by density gradients
caused by freshwater river run-off from
the Gulf of Maine (Franks and
Anderson, 1992a, 1992b; Geyer et al.,
19931) and by a predominantly westerly
wind.

Thermal stratification occurs in the
bay during the summer months. Surface
water temperatures typically range from
0'to 19°C throughout the year. Salinity
is fairly stable at around 31-32 parts per
thousand. Much of the bottom is
comprised of unconsolidated sediments,
with finer sediments occurring in the
deeper waters (Davis, 1984). In shallow

areas, or where there is sufficient
current, sediments tend to be coarser.

Northern right whales were
“rediscovered” in the CCB in the early
1950s. Right whales have been seen in
Massachusetts waters in most months
(Watkins and Schevill, 1982; Schevill,
Watkins and Moore, 1986; Winn, Price
and Sorensen, 1986; Hamilton and
Mayo, 1990). However, most sightings
occurred between February and May,
with peak abundance in late March
(Mayo, 1993). Schevill, Watkins and
Moore (1986) reported 764 sightings of
right whales between 1955 and 1981 in
CCB. More than 70 whales were seen in
one day in 1970. Hamilton and Mayo
(1990) reported 2,643 sightings of 113
individual right whales in
Massachusetts waters, with a

concentration in the eastern part of CCB.

A number of right whales, including
cow-calf pairs, remained in CCB and
Massachusetts Bay during the summers
0f 1986 and 1987. This was attributed to
atypically dense concentrations.of C.
finmarchicus in those years, and low
abundances of sandlance, Ammodytes
spp.. a planktivorous finfish that also
preys on copepods and may be
competing with right whales for
copepod prey during recent years
(Payne et al., 1990).

The late-winter/early spring
zooplankton fauna of CCB consists
primarily of copepods, represented
predominantly by two species, Arcartia
clausi and A. tonsa, Samples taken in
the daytime indicated greater densities
of copepods at greater depths. The
copepod C. finmarchicus is found
throughout inshore CCB waters at
densities of 100 individuals per cubic
meter from April through June (Mayo
and Marx, 1990). However, Mayo and
Marx (1990) found that the density of
surface zooplankton samples collected
in the path of feeding right whales
during mid-winter was significantly
higher than for the samples taken where
whales were absent (median = 3,904
organisms/m?). The threshhold value
below which feeding by northern right
whales is not likely to occur in CCB is
approximately 1,000 organisms/m 3
(Mayo and Marx, 1990). Although year-
to-year variation in the composition of
zooplankton was found, feeding right
whales were associated with patches of
zooplankton that were dominated by C.
finmarchicus, P. minutus, C. spp. and
by cirripede (barnacle) larvae. These
authors suggested that, after arrival in
CCB when prey is at a maximum (or at
least at a consistently acceptable level),
the whales select the densest patches of
copepods (Mayo and Marx, 1990).

Calving and Nursery Habitat of
Northern Right Whales

Cape Cod Bay: Schevill, Watkins and
Moore (1986) reported 21 sightings of
small calves in 12 of the 26 years of
their CCB study, including two calves
that may have been born in CCB.
Therefore, the CCB may occasionally
serve as a calving area, but it is more
recognized for being a nursery habitat
for calves that enter into the area after
being born most likely in, or near, the
SEUS. Mead (1986) identified
Massachusetts waters as second only to
the SEUS for documented right whale
calf sightings. Hamilton and Mayo
(1990) observed a total of 30 calves
between 1979 and 1987, associated with
21 mothers. Schevill, Watkins and
Moore (1986) and Hamilton and Mayo
(1990) documented observations of
mating behavior and nursing in CCB.

Southeast United States (SEUS): The
coastal waters off Georgia and northern
Florida (the area described as the SEUS)
average about 30 m in depth with a
maximum depth of about 60 m. The
deepest waters occur along the coast of
Florida, just south of Cape Canaveral.
Seasonal water temperatures and
salinity for this area are higher than in
northern waters. This is a transition area
separating subtropical from the more
temperate southeastern marine
communities. Large, cyclic changes in
abundance and dominance of plankton
species occur seasonally and annually.
Annual variation may be so great that
short-term monitoring studies may not
be sensitive enough to assess the
temporal variability of the plankton
community. The recorded preferred
food of the northern right whale, C.
finmarchicus, does not occur in these
waters, and the area is not considered a
foraging area for northern right whales.

Between 1989-1992, 31 calves were
observed within the SEUS, representing
76 percent of the total number of calves
(n = 41) reported from the North
Atlantic during that period (Kraus et al.,
1993). The calving season extends from
late November through early March
with an observed peak in January. The
30’ blocks of latitude within the SEUS
having the greatest density of adult and
juvenile right whales occurred in waters
from Brunswick, GA to Jacksonville
Beach, FL (Kraus et al., 1993). The
presence of females with calves was
primarily limited to the coastal waters
between 27°30” and 32°00'N latitudes.
This is consistent with distributions
reported by Kraus and Kenney (1991)
using historical sighting data through
1989.

Since 1980, 153 northern right whales
have been individually identified from




28796

Federal Register / Vol.

59, No. 106 / Friday, June 3, 1994 / Rules and Regulations

surveys conducted in SEUS waters. This
represents 48 percent of the known
northern right whale population of 319
whales. During this period, 125 of the
right whales observed in the SEUS have
also been sexed using criteria described
in Kraus et al. (1993). Of the 96 adults
observed, 91 were females, one was a
male, and the sex of the remaining four
was not determined. These 91 females
represent 74 percent of all the photo-
identified females who have been
reproductively active since 1980. The
observed frequency of occurrence of
females in the SEUS is significantly
greater than the expected 1:1 sex ratio
characteristic of the overall population.
This demonstrates that the population is
segregated by sex at this time of the
year, and that the SEUS is used
predominantly by females, and females
with calves, although several juvenile
males have also been observed in recent
years. Based on the number of calves
and females with calves in the SEUS
since 1980, Kraus et al. (1993) consider
the SEUS as the primary calving area for
the population.

Envirenmental Correlates to Right
Whale Distribution in the SEUS:
Environmental features that have been
correlated with the distribution of
northern right whales throughout the
SEUS include water depth, water
temperature, and the distribution of
right whale cow/calf pairs and the
distance from shore to the 40-m isobath
(Kraus et al., 1993).

The average water depth at sighting
was 12.6 m (SD = 7.1). This shallow
water preference is consistent with that
recorded for southern right whales with
calves (Payne, 1986). Also, the
significant correlation between the
distribution of northern right whales
and the distance from shore of the 40-
m isobath (referred to as the inner (0—
20-m) and middle (20-40-m) shell by
Atkinson and Menzel, 1985) indicates
that right whales in the SEUS are using
the nearshore edge of the widest part of
the broad shallow-water shelf
characteristic of the Georgia-Florida
Bight. The inner shelf is dominated by
tidal currents, river inflow, and
interaction with the coastal sounds. The
middle shelf, which is dominated by
winds, has less interaction with the
coastal environment but is influenced
on the outer margins by the Gulf Stream
(Atkinson and Menzel, 1985). This use
of the inner and nearshore-middle shelf
area by right whales may provide
maximum protection from the wave
action that occurs over the outer
margins of the shelf, Therefore, the
occurrence of cow/calf pairs in coastal
waters of the SEUS may be due, at least
in part, to the bathymetry that affords

protection from large waves and rough
water. The strong winds and offshore
wave activity in the winter SEUS is
minimized nearshore by the relatively
shallow, very long underwater shelf
(extending almost 105 km offshore)
(Kraus et al, 1993).

The average temperature of 30’ blocks
of latitude where right whales have
occurred is significantly cooler than
those blocks of latitude within the SEUS
where right whales were not observed
(14.5°C vs. 18.5°C) (Kraus et al., 1993).
The inner shelf is not affected by the
Gulf Stream during the period when
right whales are present; therefore sea-
surface temperature decreases as one
moves from the Gulf Stream towards
shore. It is difficult to separate the
effects of temperature from depth and
proximity to shere, but sighting data
indicate that northern right whales
clearly prefer a band of relatively cool
water (10-13°C) within the SEUS. This
band is affected by the nearshore
processes, including cooler freshwater
runoff and discharge, as described in
several chapters of Atkinson, Menzel
and Bush (1985). Although little
information is available on right whale
physiology, it is hypothesized that the
metabolic rate of the whale is affected
by water temperature (Kraus and
Kenney, 1991). The cooler, coastal water
may provide right whales with the
optimum thermal balance for calving by
cooling the female at a time when
offshore, Gulf stream affected warmer
waters may be too warm for a female
with maximum fatty layers prior to
parturition and nursing. At the same
time, the coastal waters may be warm
enough not to cause problems for a
neonate, considering that the insulating
layer of a neonate for the first few weeks
is minimal, as compared to the adult.

Courtship activities have been
observed throughout most of the range
of the northern right whale, except
within the SEUS (Kraus, 1985).

Activities That May Affect Essential
Habitat

Northern right whales are no longer
observed in certain areas where they
once were found, such as Delaware Bay,
New York Bight and Long Island Sound
(NMFS, 1991). The absence of right
whale sightings in these areas may be
due to several factors, including:
Increased human activities, habitat
degradation, insufficient quantities of
prey due to habitat or natural alterations
in the physical environment, extinction
of an independent breeding group that
used these areas or contraction of the
species’ range as the population has
decreased (NMFS, 1991).

There exists a wide range of human
activities that may impact the
designated critical habitat for norther
right whales (NMFS, 1991, 1992).
Resource uses in the critical habitat
areas are currently, and have been
historically, dominated by vessel traffic
and fisheries. Vessel activities can
change whale behavior, disrupt feeding
practices, disturb courtship rituals,
disperse up food sources and injure or
kill whales through collisions. Thirty-
two percent of the known strandings of
northern right whales since 1970 have
been caused by human activities (Kraus,
1990; NMFS, 1992).

Vessels that operate in the areas being
designated as critical habitat include
recreational and commercial fishing
vessels, commercial transport vessels,
passenger vessels, recreational boats,
whale-watching boats, research vessels
and military vessels (e.g., surface ships
and submarines). Helicopters and low-
altitude aircraft also fly over the critical
habitat. Results of human activities that
occur within or near the designated
critical habitat for northern right
whales, and that may disrupt the
essential life functions that occur there,
include, but are not limited to:

1. Mortality due to collisions with
large vessels: Seven percent of northern
right whales identified have propeller
scars from a large vessel (NMFS, 1992);

2. Entanglement and mortality due to
commercial fishing activities: More than
one-half of all cataloged animals have
scars indicative of entanglements with
fishing gear, resulting in scars, injuries,
and death. Fishing nets and associated
ropes may become entangled around a
flipper, at the gape of the mouth, or
around the tail (Kraus, 1985, 1990). Gill
nets are believed to be the primary
cause of scars and injuries related to
fishing gear, although whales have also
become entangled in drift nets and lines
from lobster pots, seines and fish weirs
(Kraus, 1985). Fishing practices and
locations may need to be managed more
closely when the fishing season
overlaps with the presence of right
whales. :

3. Possible habitat degradation
through pollution, sea bed mining, and
oil and gas exploration: Exploration and
development for oil, gas, phosphates,
sand, gravel, and other materials on the
outer continental shelf may impact
northern right whale habitat through the
discharge of pollutants (such as oil,
drilling muds and suspended solids).
noise from seismic testing, drilling and
support activity; and disturbance of the
environment through vessel traffic and
mining rig activity. If these types of
activities are proposed, their timing and
location may also require special
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management considerations, including
the establishment and maintenance of
buffer zones.

4. Pollutants may also affect
phytoplankton and zooplankton
populations in a way that decreases the
density and abundance of specific
zooplankton patches on which northern
right whales feed. In addition, pollution
may affect the feeding patterns and
habitat use of other components of the
marine ecosystem, which in turn could
impact food and habitat availability for
the northern right whale. Pollutants may
also have direct toxic effects on the
whale. Monitoring of known and
potential pollution and discharge
sources in this essential habitat may be
necessary to insure that these sources
are not affecting prey species abundance
or composition, or the northern right
whale's ability to gain maximum benefit
from use of the area.

Turbulence associated with vessel
traffic may also indirectly affect
northern right whales by breaking up
the dense surface zooplankton patches
in certain whale feeding areas. Special
vessel traffic management or restrictions
may be necessary in certain areas when
northern right whales are present.

5. Possible harassment due to whale-
watching and other vessel activities; and

6. Possible harassment due to research
activities (on permitted sites and during
specified times throughout the year).

The effect of any of these activities on
individual whales or on their habitat
could have consequences that may
impede the recovery of the northern
right whale population. Therefore,
special management considerations may
be required to protect these areas and
promote the recovery of the northern
right whale. The following are some, but
not necessarily all, of those activities
that occur in each of the designated
critical habitat areas.

Cape Cod Bay: In CCB, vessel traffic
associated with the Cape Cod Canal, the
Boston Harbor traffic lanes, dredging
and disposal traffic, recreational
boating, commercial fishing and whale-
watching activities comprise the
majority of the vessel activity in the
immediate area. Of these, recreational
boating, commercial fishing and whale-
Watching contribute greatly to the level
of activity in the critical habitat.

Recreational boating begins with the
onset of warmer months, particularly in
June. Commercial fishing vessels and
gear are dominated by the lobster
industry, which does not typically begin
I1s season until the middle of June.
Whale-watching boats, ferries and other
vessels increase activity in the area with
the onset of warmer weather and the
tourist season, which typically begins in

May or June and ends no later than
November.

Discharges from municipal, industrial
and non-point sources, dredging
activities, dredge spoil disposal and
sewage disposal may degrade essential
habitat in Massachusetts Bay/northern
CCB. The cumulative effects to baleen
whales (including right whales) by these
activities may affect the northern right
whale in Massachusetts Bay/northern
CCB.

Great South Channel; In the GSC,
vessel traffic and fisheries constitute the
majority of activities within the critical
habitat area. However, in this area, these
activities are not contingent on warm
weather. Shipping vessel traffic lanes
for Boston Harbor are used throughout
the year to import and export metal,
salt, fuel and a variety of other products.
Similarly, the commercially important
fishing grounds on Georges Bank
involve year-round vessel traffic from
the mainland through right whale
essential habitat to the fishing grounds.
The bottom-trawl is the most dominant
type of fishing gear used in this area. It
is not known whether the bottom-trawl,
or any other type of fishing gear, has an
impact on the whales’ habitat. Mesh
sizes used in this area do not pose an
immediate threat to the whales’
planktonic food supply.

Southeast United States: Vessel traffic
and fisheries are the major activities in
the SEUS calving grounds. Major
commercial shipping and military ports
operate throughout the winter/calving
area. The majority of commercial fishing
vessels that use the inshore waters to
harvest shrimp and other commercially
important species use these and other
neighboring ports as well. Recreational
boating traffic is also fairly extensive.

Expected Impacts of Designating
Critical Habitat

A critical habitat designation directly
affects only those actions authorized,
funded, or carried out by Federal
agencies. Federal agencies that may be
affected by critical habitat designation
of these areas include, but are not
necessarily limited to, the U.S. Coast
Guard, Environmental Protection
Agency, U.S. Army Corps of Engineers,
NMFS (including the New England
Fishery Management Council (NEFMC)
and South Atlantic Fishery Management
Council), National Ocean Service, Office
of Coastal Zone Management, Minerals
Management Service and the U.S. Navy.
For a discussion of the expected impacts
and significance of critical habitat
designation, see “Significance of
Designating Critical Habitat” in the
proposed rule (58 FR 29187, May 19,
1993).

Consideration of Economic and Other
Factors

NMFS prepared an EA on its
proposed designation of critical habitat,
based on the best available information,
that described the environmental and
economic impacts of alternative critical
habitat designations. The economic
impacts considered in this analysis were
only those incremental economic
impacts specifically resulting from a
critical habitat designation, above the
economic and other impacts attributable
to the listing of the species, or resulting
from authorities other than the ESA.
Listing a species under the ESA
provides significant protection to the
species’ habitat through the no-jecpardy
standard of section 7 and, to a lesser
extent, the prohibition against taking of
section 9, both of which requires an
analysis of harm to the species that can
include impacts to habitat of the
species. Therefore, the additional direct
economic and other impacts resulting
from the critical habitat designation are
minimal. In general, the designation of
critical habitat reinforces the
substantive protection resulting from
the listing itself.

Designation of critical habitat in these
areas may result in an increase in
administrative time and cost to Federal
agencies that conduct, authorize or fund
projects in the designated areas.
However, these agencies are currently
required to address habitat alteration
issues in section 7 consultations, and as
a result, any increase in administrative
time or cost is expected to be minimal.

Designated Critical Habitat; Essential
Features

NMFS, by this final rule, designates
areas essential for the reproduction, rest
and refuge, health, continued survival,
conservation and recovery of the
northern right whale population. The
following areas are designated as critical
habitat:

Great South Channel: The area
designated as critical habitat in these
waters is bounded by the following
coordinates: 41°40'N/69°45'W; 41°00'N/
69°05'W; 41°38’'N/68°13'W; 42°10°'N/
68°31'W.

Cape Cod Bay: The area designated as
critical habitat in these waters is
bounded by the following coordinates:
42°04.8'N/70°10.0'W; 42°12'N/70°15’'W;
42°12'N/70°30°'W; 41°46.8'N/70°30'W;
and on the south and east, by the
interior shoreline of Cape Cod, MA.

Southeastern United States: The area
designated as critical habitat in these
waters encompasses waters between
31°15'N (approximately located at the
mouth of the Altamaha River, GA) and
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30°15'N (approximately Jacksonville,
FL) from the shoreline out to 15 nautical
miles offshore; and the waters between
30°15'N and 28°00'N (approximately
Sebastian Inlet, FL) from the shoreline
out to 5 nautical miles.

Moedifications to this critical habitat
designation may be necessary in the
future as additional information
becomes available.

References

Most references used in this final
designation can be found in the Final
Recovery Plan for Right Whales (NMFS,
1991), and in the EA. Additional
references found in the preamble to this
rule are available upon request (see
ADDRESSES).

Comments and Responses

NMFS solicited information,
comments and recommendations from
concerned government agencies, the
scientific community, industry and the
general public (58 FR 29186, May 19,
1993). NMFS considered and
incorporated, as appropriate, all
comments received during the comment
period (ending on August 31, 1993) and
all comments received during public
hearings on the proposed rule prior to
making this final designation.

During the comment period and at the
public hearings, NMFS received a total
of 35 sets of comments from regional
and national environmental
organizations; county, state and Federal
agencies; and associations representing
regional commercial and sport fisheries.
NMFS also received more than 50
written and oral presentations (at public
hearings) regarding the proposed
designation of critical habitat for
northern right whales.

Comments received by NMFS
generally fell into one of the following
categories: (1) Those who were in favor
of the designation as it was proposed;
(2) those who were in favor of the
proposed designation, but
recommended that additional regulatory
actions be taken at the time of
designation to protect northern right
whales; (3) those who were in favor of
designating critical habitat for northern
right whales, but recommended
expanding the boundaries of the critical
habitat; (4) those who were not in favor
of the designation because it was not
necessary, given the protective measures
for right whales that are being
implemented through section 7 of the
ESA; and (5) those who were not in
favor of the critical habitat designation
because it may lead to further
restrictions on a specified activity.

Most comments received by NMFS

" from private individuals, environmental

organizations, and state agencies
supported the critical habitat
designation for northern right whales.
Several commenters suggested that the
proposed rule lacked clear conservation
measures to ensure the recovery of the
northern right whale. Many of the
recommendations were duplicative of
those of other commenters; therefore,
individual comments were combined
and addressed together below, unless
otherwise specified.

Comment 1: One commenter
recommended that NMFS designate a
Northern Right Whale Recovery Plan
Implementation Team for the coastal
calving grounds off Florida and Georgia.
The commenter further suggested
representative agencies and
organizations that might participate on
this team.

Response: On August 26, 1993, NMFS
convened a meeting to discuss the
monitoring program that needed to be in
place to protect northern right whales
on their winter ground, prior to their
winter arrival. During this meeting, the
Southeastern U.S. Right Whale Recovery
Plan Implementation Team was formed.
The team consists of representatives
from the Georgia Department of Natural
Resources (Chairman); Florida
Department of Environmental
Protection; NMFS/Southeast Fisheries
Center and Southeast Regional Office;
U.S. Navy, Naval Air Station,
Jacksonville, FL; U.S. Navy, Submarine
Group, Kings Bay, GA; Georgia Ports
Authority; Canaveral Port Authority;
Glynn County Commission, Glynn
County, GA; University of Georgia; U.S.
Army Corps of Enginec:s (ACOE), South
Atlantic Division; U.S. Environmental
Protection Agency (EPA); Port of
Fernandina, Fernandina, FL; and the
U.S. Ceast Guard.

NMFS is also coordinating the
development of a Right Whale Recovery
Plan Implementation Tear for the
Northeastern United States. Recovery
Plan implementation for the northern
right whale has been ongoing at some
level within NMFS, Northeast Region
(NER), since December 1990, and has
involved agency staff and scientific
experts in the area. The most recent
Massachusetts Water Resources
Authority outfall Biological Opinion
(issued September 8, 1993), and
associated conservation
recommendations, are part of the
recommendations and programs that
have been instituted in the NER that
address Right Whale Recovery Plan
tasks. The Northeast Implementation
Team will address the possible
cumulative impacts to right whales from
all activities in Massachusetts Bay.

Comment 2: Several organizations
recommended that NMFS implement an
early warning system, consisting of
daily surveys (from December 1 through
March 31) of the known wintering
grounds. Several organizations also
recommended that monitoring be
conducted along the migratory route of
this species.

Response: ''Early warning systems”
for right whales in the southeast United
States were first developed through ESA
section 7 consultations between NMFS
and ACOE, Jacksonville District, as a
result of dredging operations at the
Navy's submarine channel at Kings Bay,
GA; the Port of Fernandina, FL; the Port
of Jacksonville, FL; the Naval facilities
at Mayport, FL; a navigation channel at
St. Augustine, FL; and numerous beach
disposal projects using offshore disposal
sites throughout this area. Measures to
protect right whales have included daily
aerial surveys at the time that the
dredges are in operation during the
calving season. If a right whale is seen
within a 16-kilometer (k) radius of
dredge and disposal areas, dredges and
support vessels are required to carry an
observer during daylight hours and to
reduce speeds at night to reduce the
likelihood of a collision with a whale.
However, these precautions were only
in place while the dredging operations
were being conducted, not throughout
the entire winter calving period.
Therefore there were gaps in the aerizl
survey coverage, and thus in protective
measures for the whales.

In December 1993, the U.S. Navy and
the U.S. Coast Guard provided funding
to conduct aerial surveys during the
remainder of the time that the whales
were in the calving area; the area of
concern from the Savannah River south
to approximately Jacksonville, FL, was
surveyed through March 1994. The
ACOE will continue to provide coverage
during those periods when hopper
dredges are active. Therefore, the whale
sightings are passed on to appropriate
agencies if a survey finds whales in or
near a navigational channel, vessels are
asked to proceed at minimum safe
operational speeds and communicate
locations of the whale so other vessels
can avoid them. This procedure will
continually be reviewed and revised
through efforts of the Southeast
Implementation Team. NMFS intends 10
continue cooperative efforts with the
U.S. Navy, U.S. Coast Guard, the ACOE,
and the implementation team to
conduct daily aerial surveys throughout
the calving season and to operate the
early warning system to reduce the
likelihood of ship strikes. :

It is unlikely that right whales can be
monitored throughout their range for the
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purpose of protecting them from ship
strikes. NMFS is developing a research
program that may include satellite
tracking of tagged northern right whales
to determine those areas (winter and
summer) where right whales occur, but
which are unknown at this time.

Comment 3: The following comments
were made by several commenters. They
all address additional activities that the
commenters felt should be developed to
protect right whales, or activities that
should be prohibited, restricted or
modified, primarily in the SEUS, to
protect the whales further, These
comments are addressed together.

a. Many commenters indicated that
restrictions or modifications of shipping
lanes and shipping practices need to be
made at the time of designation. The
suggested modifications or changes
included the seasonal relocation of
shipping lanes, a requirement that
vessels entering or leaving ports
adjacent to the right whale winter
grounds use direct routes
(perpendicular to the shoreline at the
port entrance) from December 1 through
March 31, restriction of shipping and
vessel speeds to allow whales to avoid
oncoming ships or allow ships to avoid
hitting whales, and a requirement of
dedicated onboard observers to
maintain watch so that vessel collisions
with right whales are avoided when
ships are transiting through right whale
wintering habitats during months when
the whales occupy these habitats.

b. Several commenters recommended
the development of education programs
for shipping and public interests. Others
suggested that NMFS provide to the
shipping companies illustrated
instructions (in many languages) on the
importance of protecting right whales in
these waters, and on safe vessel
Operation in the winter calving areas.
They further suggested that these
instructions be posted for the crews of
all ships operating in U.S. waters, and
that these safety measures should be
enforced. It was suggested that the U.S.
Coast Guard should include whale
safety in its small boating course, and in
required courses for commercial
Captains and boat operators.

C. Several commenters suggested that
NMFS should define right whale critical
habitat boundaries on NOAA
navigational charts, and the notice of
the designation and occurrence of
whales need to be included seasonally
in the Notice to Mariners and other
Publications, alerting shipping interests
o the potential presence of right whales
in the area at certain times.

d. Several commenters recommended
that NMFS ban dredging and seabed
Mining in the right whn%o calving

grounds and feeding grounds, and along
the entire migratory route. Many
comments supported restrictions on
dredging, if necessary, to protect right
whales; gas and oil exploration and the
dumping of contaminated waste within
the calving areas described by the
critical habitat boundaries; dumping of
contaminated dredge spoils and
industrial waste; and the construction of
submerged or emergent structures
within known right whale habitats.

e. Several commenters suggested that
the discharge of pollutants at the
mouths of rivers that empty into the
calving grounds should be monitored
for possible effects on the habitat.

Response: Regarding comments 3a.—
3c., the Southeastern U.S. Right Whale
Recovery Plan Implementation Team
{see Commaent 1) formed committees to
examine many of the issues discussed in
the comments. Committees that were
formed cover the following topics:
Education/Awareness; Early Warning
Surveys/Communication; Funding of
Surveys; Research; and Relocation of
Ocean Disposal Sites. A second meeting
of the Implementation Team occurred
on December 14, 1993; the following
updates from each of the committees are
summarized from that meeting.

Education/Awareness Committee: The
Canaveral Port Authority developed an
endangered species pamphlet covering
whales, manatees and turtles, which is
being distributed regionally. As a group,
the Port Authorities developed a series
of posters deseribing the time right
whales are in their waters, a phone
number to contact if a whale is seen,
and mention of right whale habitat. This
poster is being distributed by the harbor
pilots when they board a vessel for
navigation.

A standard brochure on right whales
in the SEUS has been developed with
input from the Georgia DNR, Florida
DEP, New England Aquarium and
others. The brochure is designed for
boaters {(commercial and public), but is
also to be given to ship masters by
harbor pilots. The Port Authorities, U.S.
Coast Guard, U.S. Navy, Georgia DNR
and Florida DEP can use this brochure
to increase public awareness and
education. Financial support for this
brochure comes from the participating
agencies.

The Georgia DNR and U.S. Coast
Guard developed a local Notice to
Mariners about right whale calving
grounds. This notice is broadcast four
times daily by the U.S. Coast Guard on
VHF. Broadcasts ran from December 6,
1993, through March 31, 1994. A
slightly longer version is published in
the local Weekly Notice to Mariners.
This notice may also be published daily,

along with the tides and weather, in
regional newspapers. The Annual
Notice to Mariners also has information
on this subject.

Several press releases were issued
beginning when the first right whales
were sighted on December 4, 1993. A
regional press release was also issued
describing the implementation team,
members, persons to contact if a whale
is seen and other information on the
need for protection of right whales in
the SEUS.

The University of Georgia is surveying
local groups to ensure that there is no
duplication in the development of
educational materials on right whales,
and to provide a network to combine
and coordinate efforts.

The Savannah Area Chamber of
Commerce suggested that treating a
sighted right whale as though it were
another ship (slowing down, changing
course and anchoring to avoid collisions
with right whales) should be formalized
for all ports in the southeast (i.e.,
treating right whales as vessels under
the nautical rules of the road). They
further stated that injury to, and
interference with, right whales can best
be avoided by continuing the education
of ship's captains, and through ongoing
cooperation between the port, its pilots
and the Georgia DNR.

Early Warning and Communication
Committee: An early warning network
has been developed with aerial surveys
at the core of the network (see Comment
2). A communication flow chart has
been develcoped to illustrate how
information regarding whale sightings
should be channeled between the
appropriate agencies/groups. This is
currently considered the best
communication scheme for relaying
right whale sightings from aireraft to
land-based stations, and back to surface
vessels. This communication network is
essential to the early waming system
and alerts mariners to the presence of
right whales in the SEUS. Information
disseminated by this system is updated
daily as whales are located during the
aerial surveys.

Regarding Comment 3d., many of the
suggested activities may be authorized,
funded or conducted by Federal
agencies. The responsible Federal
agency active within the range of the
northern right whales is required to
consult with NMFS regarding its
projects and activities under section 7 of
the ESA. If the activity is found likely
to jeopardize the continued existence of
the species, directly or through habitat
degradation, reasonable and prudent
alternatives would be offered that could
include restrictions. Even if the activity
is not likely to jeopardize the continued
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existence of the species, NMFS is
required to provide an incidental take
statement that identifies the impact of
any incidental taking of northern right
whales by the action agency, and
specifies reasonable and prudent
measures, and terms and conditions that
must be complied with, to minimize
such takings. These measures may
include restrictions upon the activity. In
addition, private entities are prohibited
from taking an endangered species
pursuant to section 9 of the ESA, which
may include harm to the species caused
hy habitat degradation. In this regard,
such activities are already prohibited as
a result of listing.

Regarding Commen! "2., NMFS agrees
that discharge of pollutants at the
mouths of rivers that empty into the
ralving grounds should be monitored
for possible effects on the habitat. A
designation of critical habitat may assist
Federal agencies in evaluating the
potential environmental impacts of their
activities on northern right whales and
their critical habitat. The designation
may also help focus state and private
conservation and management efforts in
these areas.

Comment 4: Two commenters
recommended that a ‘‘distance buffer”
be established around northern right
whales. One recommended that a
minimum approach distance of 100m to
300m should be established for all
vessels around right whales.

The second commenter recommended
il at NMFS establish around every
rorthern right whale, in any area

esignated as critical habitat, a 500m
radius “protection zone,” and prohibit
any vessel.or person from entering or
knowingly remaining within this zone.
The commenter further suggested that
such a buffer zone is consistent with
similar rules already adopted by NMFS
and cited as examples the minimum
distance rule for humpback whales
(Megaptera novaeangliae) in Hawaii (50
CFR 222.31) and the 5.5 k buffer zone
established around Steller sea lion
(Eumetopias jubatus) rookeries and
major haulouts in Alaska (50 CFR
226.12). The commenter continued that
such protection zones for the area
designated in Cape Cod Bay and
Stellwagen Bank would be consistent
with existing Massachusetts regulations
(322 CMR 12.00 et seq.), which require
that no one approach or remain within
500m of a right whale in state waters.

Response: In both cases, the purpose
of the suggested buffer zones would be
to ensure that northern right whales are
undisturbed as much as possible
throughout their range, and to keep
vessels far enough away so that there is
no danger of a collision between whales

and vessels. Critical habitat designations
reflect specific determinate geographical
areas containing physical or biological
features essential to the conservation of
the species. While NMFS recognizes
that the area around each whale is
important, it is not appropriately the
subject of a critical habitat designation.
Rather, such buffer zones should be
established through separate
rulemaking, similar to the special
prohibitions for humpback whales in
Hawaii.

Comment 5: One commenter
suggested that NMFS implement
research and monitoring piograms .
focused on: (1) Behavioral changes (of
northern right whales) associated with
the possible impacts of vessel traffic,
noise and whalewatching; or (2) the
effects of dredging activities and their
associated vessel traffic, siltation and
noise in the southeastern United States
through continued observation of
dredge activity and aerial surveys of
right whales in and adjacent to buffer
zones around dredging operations; (3)
the impact of pollution on
phytoplankton and zooplankton
abundance—specifically the impact of
the Boston Harbor effluent outfall; and
(4) the effects of whalewatching
activities on the northern right whale.
The commenter recommended that, if
necessary, NMFS promulgate
regulations to mitigate the effects of
these activities.

Response: In addifion to the
monitoring program implemented by
the Southeast Implementation Team,
NMFS is developing a 3—5 year research
plan that will focus on research needs
identified as priorities in the Northern
Right Whale Recovery Plan. The current
research program is the result of several
meetings that occurred on April 14-15,
1992, in Silver Spring, MD; June 18,
1993, in Brunswick, GA; and July 16,
1993, in Silver Spring. These meetings
established the following research
priorities:

a. To determine the wintering
location(s) of most northern right
whales in the northwest Atlantic
through the deployment of satellite tags
on selected female right whale;

b. to determine daily movements
within the wintering/calving area.
Tagging with VHF tags in the SEUS
could determine the daily movements of
these animals. This information could
be useful to develop a long-term
monitoring program to reduce ship
strikes in the SEUS;

¢. to determine the unknown location
of a third summering area. There are
three matrilineal stocks of northern right
whales recognized. One of the stocks
does nat visit the Bay of Fundy, but is

seen in the GSC and CCB during spring,
and in the SEUS in winter. Satellite
tracking a tagged female from the third
matriline (these have already been
determined from mtDNA analyses and
photoidentification) in the GSC or CCB
in the spring might lead to the location
of the other summer location of
northern right whales in the North
Atlantic.

d. to identify “‘bottlenecks” in the rate
of recovery. The reasons for the
northern right whale’s low reproductive
rate relative to southern hemisphere
right whales are unknown. One theory
is that there is too much inbreeding as
a result of the extremely depleted
population. The extent of inbreeding
can be determined from genetic/
molecular identification through
mtDNA biopsy sampling and sexing
using molecular techniques; and

e. to determine the best location and
methods to monitor recovery of this
population.

NMFS is not considering broad-based
whalewatching regulations at this time,
but may consider minimum approach
distances specific to northern right
whales as part of the recovery planning
process (see Response to Comment 3).

Comment 6: One commenter stated
that collisions with ships and
entanglement in fishing gear may be rare
from the perspective of total fishing
activity and vessel traffic in the various
areas. However, at least two right
whales were struck and killed in the
past 3 years. That means that about 2
percent (a much higher rate for calves)
of the right whales known to occur in
the area since late 1989 have been killed
by a collision with a vessel. This
percentage may underestimate the
actual percentage struck during the
period because many whales, including
calves, have been seen with propeller
scars. In the view of the commenter, this
information demonstrates a significant
risk from the perspective of right whales
in this area, especially since the threat
is concentrated on the reproductive core
of the population and the calves,
essential for population recovery.

The commenter recommended that
NMFS expand the proposed critical
habitat designation to include
conservation measures that would
reduce the likelihood of right whales
being struck by vessels or becoming
entangled in fishing gear. The
commenter continued that the
designation of critical habitat will serve
as a warning to those who operate ships
in these areas that steps must be taken
to reduce the risk of collision with right
whales. While finding the steps already
taken by harbor pilots, ports authorities.
the U.S. Navy, the U.S. Coast Guard,
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ACOE and others to be encouraging, the
commenter believed that more needs to
be done.

Response: NMFS recognizes that the
loss of each northern right whale has a
measurable impact on this population.
The first priority of the Southeast
Implementation Team was to develop a
program to reduce or eliminate ship
strikes throughout the whales’ wintering
area.

Also, the New England Fishery
Management Council (NEFMC) has
restricted all commercial fishing in Gulf
of Maine Groundfish Area I, which
roughly covers the GSC, because of the
importance of the area for haddock
spawning from February 1 to May 31,
since 1986. The haddock no longer
spawn in that area, but NMFS and the
NEFMC have recommended leaving the
closure in place for all gillnet gear to
protect the northern right whale, and
other whale species that use that area in
the spring.

NMFS will continue to focus
recovery/management efforts on ways to
reduce human-induced mortality as a
result of ship strikes and entanglement.

Comment 7: One commenter stated
that the continued availability of these
areas for use by northern right whales is
critical to the survival of the species.
The commenter further stated that
under the authority of the
Massachusetts Wetlands Protection Act,
Massachusetts has already designated
the portion of CCB critical habitat that
occurs in Massachusetts waters as
"Estimated Habitat” for a State-listed
wetland wildlife species. Estimated
habitat, under the Code of
Massachusetts Regulations (CMR), 310
CMR 10.37, is defined as the estimated
geographical extent of the habitats of
State-listed species for which an
occurrence within the last 25 years has
been accepted by the Massachusetts
Natural Heritage and Endangered
Species Program and incorporated into
its official database.

The commenter also stated that
regulations have already been
promulgated by Massachusetts law to
prohibit vessels from approaching
within 500m of a right whale in State
waters. Fishery measures that reduce
the risk of entanglements of marine
mammals with fixed gear such as lobster
gear and gillnets have also been adopted
in Massachusetts. There are moratoria
on gillnet and lobster licenses, a limit
on the number of lobster pots per
fisherman and limits on the length of
lobster pot trawls and gillnets. Further
festrictions on gillnets, some to
complement what the NEFMC is
tonsidering to reduce by-catch of harbor

porpoise, Phocoena phocoena, are being
considered.

The commenter believed, however,
that a designation of critical habitat at
the Federal level would extend
comprehensive, interjurisdictional
protection to the right whale, a correct -
approach to conserving the species. The
cominenter further stated that since, the
proposed rule said “fishing practices
and lecations may require special
management considerations when the
timing of the fishing season and the
presence of the northern right whale
overlap," NMFS should work closely
with Massachusetts and the NEFMC to
assess the need for, and nature of,
special management considerations.

Response: NMF'S recognizes and
appreciates the efforts of the
Commonwealth of Massachusetts to
protect the northern right whale. NMFS
is establishing a Northeast
Implementation Team for the Recovery
Plan (see Response to Comment §). It is
the intent of NMFS to work closely with
these teams to determine for, and
effectiveness of, special management
measures. :

Comment 8: One Federal agency
supported the proposed critical habitat
designation for the northern right whale,
but was concerned that NMFS would be
the Federal agency listed as having
management responsibilities within the
boundaries of Cape Cod National
Seashore.

Response: Designation of critical
habitat does not create management
responsibilities for NMFS, nor does it
give NMFS primary jurisdiction over
Federal lands included in the critical
habitat designation. While a Federal
agency may undertake an activity that
may affect either the listed species or
critical habitat, and may be required to
consult with NMFS pursuant to section
7, it is the action agency that decides
whether to initiate consultation.
Likewise, the action agency determines
whether and in what manner to proceed
with the action in light of its section 7
obligations and NMFS' biological
opinion (See 50 CFR 402.15). NMFS’
role is advisory in nature,

For example, while NMFS has
responsibility over this listed species,
the National Park Service (NPS) at Cape
Cod National Seashore has major
responsibilities for the long-term
preservation of Cape Cod’s natural
resources, including this federally listed
endangered species. As such, the NPS at
Cape Cod National Seashore has
management responsibilities within the
proposed area of critical habitat that
overlaps with the legislative boundary
of the Cape Cod National Seashore.
NMFS believes that the NPS and NMFS

can work together on issues pertaining
to the northern right whale.

Comment 9: One commenter
suggested that two of the proposed
critical habitat areas violate the
prohibition on habitat designation
outside the jurisdiction of the United
States. The proposed critical habitat
designation in the GSC and portions of
the SEUS exceed the 12 nautical mile
territorial sea recognized by the United
States.

Response: The regulations state that
“critical habitat shall not be designated
within foreign countries or in other
areas outside of the United States
jurisdiction” (50 CFR 424.12(h)). The
critical habitat designation falls within
the 200 mile exclusive economic zone of
the United States, and therefore is not
outside of U.S. jurisdiction.
Furthermore, critical habitat designation
may impact the activities of Federal
agencies, which are defined as “all
activities or programs of any kind
authorized, funded, or carried out, in
whole or in part, by Federal agencies in
the United States or upon the high seas"
(50 CFR 402.02).

Comment 10: Several commenters
suggested that the northern boundary of
the critical habitat, as recommended by
the Recovery-Team and proposed by
NMFS (58 FR 29186, May 19, 1993), be
extended further northward to 32° N
latitude, approximately the mouth of the
Savannah River. Based on data
examined since the Recovery Team
reviewed and recommended the critical
habitat boundaries that were proposed
in the critical habitat designation, the
commenter stated that sightings
corrected for effort (i.e., the number of
right whales counted per survey mile
since 1984) indicate that the number of
right whales per mile of transect off St.
Catherines Island, GA, was comparable
to the number cbserved off Melbourne
and Daytona Beach, FL, and greater than
that off St. Augustine, FL, areas within
the proposed critical habitat.

Several other commenters requested
that no extension of the critical habitat
include the mouth of the Savannah
River be incorporated into a final
designation until verified information
on the presence of the right whale is
publicly provided and a public hearing
is held in Savannah, GA, so that the
public can have an opportunity to
comment. They further urged that any
boundary modification be justified on
firm scientific grounds, showing
significant benefits to right whale
recovery.

Response: NMFS believes that the
most important winter/calving areas
known are within the boundaries
identified as critical habitat in the
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proposed rule. The greatest number and
highest densities of right whales have
been observed in the Cape Canaveral
region, with the second highest numbegp
occurring at the Georgia-Florida border.
It is clear, however, that northern right
whales occur outside this area,
including near the mouth of the
Savannah River, during the winter
calving period and during their late-
winter/spring migration northward.

The monitoring conducted around the
mouth of the Savannah River during
1992/1993, and the near-daily
monitoring conducted during the winter
of 1993/1994 from Savannah south
throughout the SEUS to approximately
Jacksonville, FL, can be used to examine
this issue. In these 2 years of monitoring
near the mouth of the Savannah River
(total approximately 90 days, 20 in
1992/1993 and approximately 70 thus
far in 1293/1994) only four right whales
have been sighted. The first sighting, on
December 12, 1993, was of three whales
moving south. These whales were
resighted the following day near
Brunswick, GA. The second and third
sightings were also followed by
resightings off Brunswick. In these
cases, the time between resightings was
only a few days, indicating that the
whales were not remaining near the
Savannah River but traveling through
the area toward the core of the sighting
distribution. Based on these data, NMFS
sees no need to include the area as
critical habitat at this time. NMFS
recognizes that the sighting data is
based on only 2 years of information,
and that distributions between years can
vary dramatically. NMFS will
continually examine sighting data and
may modify critical habitat boundaries
in the future if warranted by additional
sighting information.

Comment 11: One commenter
suggested that there is a lack of data
offered by NMFS supporting the
presence of a substantial right whale
population off the Cape Canaveral
Florida coast (south of False Cape). The
commenter cited information in the
Recovery Plan for the Northern Right
Whale, which indicates that only four
sightings within the 5nm proposed
habitat have been recorded south of the
False Cape area prior to 1989, and
questioned whether this is sufficient
data on which to base a designation.

Response: The lack of sightings at the
southern end of the designated SEUS
area is explained, at least in part, by low
sampling effort in that area. Sightings
corrected for effort indicate that the area
around Cape Canaveral may be used by
right whales to a greater extent than
presented by Kraus and Kenney (1991)
and discussed in the Recovery Plan. The

data do not support removal of the area
from consideration.

Given the need to monitor and
manage activities that might impact
northern right whales in the area of
Cape Canaveral, NMFS believes that it
is appropriate to designate this area as
critical habitat. The seasonal use, and
extent of use, of any area will be
considered during the ESA section 7
process on a case-by-case basis, but at
present the area in question represents
the southern limit to the only known
calving area for this species, and is
therefore considered critical.

Comment 12: Another Federal agency
supported the proposed designation and
submitted comments from the particular
perspectives of the Gray's Reef National
Marine Sanctuary (GRNMS) and the
recently designated Stellwagen Bank
National Marine Sanctuary (SBNMS).

The GRNMS lies to the north and east
of the proposed critical habitat
boundary in coastal Georgia; and the
commenter recommended that the
boundary of the proposed critical
habitat be extended northward and
seaward to include GRNMS. The
commenter stated that Grays Reef is
particularly vital to the critical habitat
designation because the waters off
Georgia and northern Florida serve as
calving grounds for this species. The
commenter also stated that personnel at
GRNMS could provide additional
resources for observing and monitoring
these whales as part of the Sanctuary’s
routine operations, as well as provide
substantial support to the education and
outreach objectives listed in the
Northern Right Whale Recovery Plan.

The commenter continued by stating
that the recently designated SBNMS
overlaps slightly with the proposed
critical habitat area (at the northern end
of CCB). The commenter felt that the
proposed designation, in conjunction
with the implementation of the SBNMS,
would provide additional opportunities
for coordinated efforts to enhance the
potential for recovery of this critically
endangered marine species. Also, some
or all of the “special management
considerations or protections”
identified in the proposed designation
as being potentially required to protect
and promote the recovery of the
northern right whale population using
the Stellwagen Bank environment (i.e.,
vessel traffic, fishing, pollution, mining
and gas exploration) are also addressed
by the SBNMS management plan. With
the exception of fishing, these activities
are currently either regulated directly,
or are listed as subject to sanctuary
regulation.

urthermore, the Marine Protection,
Research and Sanctuaries Act (title III),

as amended in 1992, established the
requirement for consultation between
the Secretary of Commerce (NOAA) and
any Federal agency proposing to
undertake an activity in the vicinity of
a National Marine Sanctuary that may
result in adverse impacts on sanctuary
resources or qualities, including private
activities authorized by licenses, leases
or permits. Such consultation must
occur prior to initiation of the proposed
activity. From the perspective of
administrative structure, therefore, there
are opportunities for both NMFS and
NMSP to coordinate their programmatic
objectives,

Response: NMFS does not believe that
extending the boundary of the SEUS
critical habitat seaward to include the
GRNMS is necessary (see Response to
Comment 10). However, NMFS does
agree that the Grays Reef program could
provide additional monitoring of these
whales, substantial support to the
education and outreach objectives listed
in the Northern Right Whale Recovery
Plan and additional opportunities for
coordinated efforts to enhance the
potential for recovery of this critically
endangered marine species.

Comment 13: A commenter
recommended that NMFS designate
Delaware Bay as critical habitat for the
northern right whale, stating that
Delaware Bay is habitat that is
representative of the historic
geographical and ecological distribution
of the species.

Response: The criteria specified under
50 CFR 424.12 to be considered in
designating critical habitat, and
described in the preamble to the
proposed designation, must consider the
requirements of the species, including
habitats that are representative of the
historic geographical and ecological
distributions of the species. Section
3(5)(A)(ii) of the ESA states that areas
outside the current geographical range
of a species can be designated if the
Secretary determines that such areas are
essential for the conservation of the
species. The regulations to the ESA
interpret this provision to mean that the
Secretary shall designate as critical
habitat areas outside the geographic area
presently occupied by a species oniy
when a designation limited to it<
present range would be inadequate to
ensure the conservation of the species
(50 CFR 424.12(c)). Even where the area
is presently occupied by the species,
section 3(5)(c) states that, with certain
exceptions determined by the Secretary,
“critical habitat shall not include the
entire geographic area which can be
occupied by the * * * species.”

Alglough known to have been used by
right whales, it is not completely
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understood to what extent Delaware Bay
was used, or whether this area would
ever have been considered critical
habitat, It is known, however, that the
area is now bypassed by northern right
whales during their annual movements.
NMFS believes that the current high-use
areas are identified in this rule, but
recognizes that the areas designated
represent the minimal space required by
right whales to ensure population
growth. Designating Delaware Bay as
critical habitat would not enhance the
likelihood of recovery for this species. If
evidence to the contrary becomes
available, critical habitat boundaries can
be modified.

Comment 14: Several commenters did
not oppose the designation of the
critical habitat designation for the
northern right whale, but were
concerned with the “‘general” language
of the proposed designation and felt
there was no real need for it. Rather,
they felt that a public awareness
program for shipping interests is
sufficient. They further expressed
concern that the language of the
preamble to the proposed designation
stating that *‘habitats will be given
special consideration in section 7
consultations” would become a vehicle
to attack offshore dredge disposal and
port expansion. The commenters
requested that NMFS reconsider the
need for the proposed designation as it
applies to the southern coastal area,
given that there is already an active task
force working to prevent collisions
between vessels and the northern right
whale and that the other protections of
the ESA still apply.

Finally, one of |¥1e commenters
wanted the channel, fairways to sea
lanes, disposal sites, access routes to
flisposal sites and nearshore berm areas
in the SEUS to be excluded from the
critical habitat designation. The
commenter noted that these areas can be
excluded if the overall benefits of
exclusion outweight the benefits of
Qesignation. unless the exclusion results
in the extinction of the species.

Response: Federal agencies active
within the range of the northern right
whales are already required to consult
with NMFS regarding projects and
activities that may affect the species
Pursuant to section 7 of the ESA.
Federal agencies are required to
evaluate their activities with respect to
northern right whales and to consult
with NMFS prior to engaging in any
action that may affect the critical habitat
lo ensure that their actions are not likely
to result in its destruction or adverse
modification. Regarding the SEUS
critical habitat specifically, these
dctions are being reviewed by the

Southeast Implementation Team,
through section 7 consultations and
agreements already in place, and
through the expanded efforts of the
Implementation Team to reach the
private and public sectors.

Finally, frequent travel by commercial
vessels in these areas represents a
considerable threat to northern right
whales. Therefore, NMFS does not agree
that corridors frequently traveled by
vessels within the designated critical
habitat should be excluded.

Comment 15: One federal agency was
concerned that the proposed
designation was neither appropriate nor
necessary to preserve the species. The
commenter felt that the current proposal
merely designates areas of highest
concentration of the whales and lists
their characteristics, rather than
considers the physical or biological
features that are essential to the
conservation of the species. To warrant
critical habitat designation, the
commenter felt that a better
understanding of the species’ biplogical
and physical requirements is needed.

Response: NMFES agrees that critical
habitat designation must include areas
meaningful to the specie’s conservation.
Consequently, NMFS is not designating
the northern right whale’s entire range,
which was suggested by several
commenters, but is focusing attention
on particular areas that have essential
features and that may be in need of
special management consistent with the
ESA and implementing regulations. The
section of this preamble entitled
“Essential Habitat of the Northern Right
Whale” has been expanded from the
proposed rule to address those
biological and physical features and to
identify those principal constituent
elements, such as feeding sites, breeding
grounds and calving areas within the
designated areas, that are considered
essential to the northern right whale.
The section in the proposed designation
entitled “Need for Special Management
Consideration” summarizes the
justification for the designation of these
three special areas.

NMEFS has concluded, based on the
best available scientific evidence and
the biological and ecological needs of
the species, that the areas in coastal and
offshore waters that are being
designated as critical habitat for
northern right whales contain the
appropriate environmental and
biological characteristics required by the
species to recover, and may warrant
consideration of special management
measures.

NMFS has also concluded that the
designation of waters within the SEUS
is warranted, given the geographic

concentration of northern right whales
during the winter/calving period, the
extreme endangered status of this
species, the importance of the area to
the reproductive potential (recovery) of
the species, the possible impacts of
commercial activities on right whales
that may require monitoring and the fact
that this area may be in need of special
management measures.

. The potential for special management
considerations does not necessarily
mandate restriction or elimination of
activities. Close monitoring of activities
and additional research also constitute
special management considerations. The
existing information, discussed in the
preamble to this final designation,
supports this designation of critical
habitat.

Comment 16: Another Federal agency
commenter, citing the EA prepared by
NMES, stated that the direct impact of
the designation affects Federal agencies
and only duplicates that protection
provided under the section 7 jeopardy
provision. Accerding to the commenter,
the primary benefit cited for the
proposed designation is increased
awareness. The commenter believed
that previous consultations with Federal
agencies and meetings with the public
have heightened awareness, and
therefore, that more regulations are
unnecessary. In summary, the
commenter opposed the designation.
However, the commenter wanted to
facilitate more progressive conservation
of the species and to cooperate in the
development of interagency
management plans to reduce impacts to
the whales in high density areas. The
commenter believed such measures will
allow NMFS and other Federal agencies
more flexibility in advancing recovery
of the northern right whale.

Response: NMFS restates that, while
designating critical habitat helps focus
the attention of Federal agencies on the
importance of a designated area for an
endangered species, state and private
agencies may also give special
consideration toward conservation and
management actions in these areas. A
designation of critical habitat provides
some incremental protection to northern
right whales in those cases where the
action may not result in a direct impact
to individuals of a listed species (e.g., an
action occurring within the critical area
when a migratory species is not present,
or when an activity is conducted
outside the designated area), but may
affect the critical habitat.

Finally, NMFS agrees with the
commenter that a more progressive
conservation program to protect this
species is necessary, and that the
development of interagency
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management plans to reduce impacts 10
the whales in high density areas is the
best approach. Therefore, NMFS will
continue to work through the Southeast
Implementation Team and through
ongoing section 7 consultations to
advance recovery efforts for northern
right whales in these waters. NMFS
appreciates the efforts that have already
been made toward protecting these
animals, and believes continued
research and management discussions
will result in a cost-effective, flexible
program that will enhance the recovery
of the northern right whale.

Comment 17: One commenter
supported reasonable activities to
protect the right whale at an acceptable
cost and understood that the
designation will not, in itself, impose
additional regulations affecting
activities within the habitat area. The
commenter shared the concerns of other
port operators that designation of
critical habitat may lead to adoption of
rules regulating the speed and routes of
commercial vessels which may cause
vessels to leave these ports at great
economic cost to the port.

The commenter was concerned that
all proposed special management
measures that could impose increased
costs should be adequately evaluated to
assure that resulting benefits justify
those costs, and that measures are
implemented in the most cost-effective
manner. The commenter suggested that
effective alternative protection methods
with significantly less cost may exist,
although it did not provide specific
recommendations.

This commenter has joined together
with others to institute an education
and information dissemination plan
designed to protect the right whale. The
commenter believed that this
cooperative effort is the method most
likely to be effective in protecting the
right whale at reasonable cost in
northern Florida and southern Georgia
coastal waters.

Response: NMFS does not expect any
additional restrictions on use of the
areas as a result of this designation,
Therefore, direct economic impacts
associated with this designation are
expected to be minimal.

MFS agrees that there may be
alternative protection methods. The
possibility of such alternatives,
however, does not eliminate the need to
designate critical habitat. These should
be brought to the attention of the
Southeast Implementation Team, which
can review and evaluate them.

Comument 18: One commenter was
concerned about the potential effects of
this designation on beach nourishment
projects done in conjunction with the

ACOE Currentlv the commenter and the
ACOE are studying the feasibilitv of
beach nourishment at several eroding
areas of the Atlantic shoreline. The
commenter continued that the potential
window for beach nourishment projects
has already been limited by the
presence of essential nesting habitat for
endangered and threatened species of
sea turtle. The nesting seasons runs
from May 1 through October 1 of each
year, limiting the timeframe for
nourishment projects to the winter
months.

Another Federal agency stated that

.any hopper dredge restrictions
implemented to avoid the December
through March time period of right
whale calving and presence in the area
would be burdensome. The commenter
encouraged working out a timeframe
that would allow use of a hopper dredge
and take into account the winter right
whale calving season and the summer
period of high abundance for Kemp's
ridley turtle (Lepidochelys kempii) and
manatee (Trichechus manatus) in the
Kings Bay area.

Response: NMFS realizes that the
present dredging period was scheduled
to accommodate the presence of several
species of sea turtles in these waters,
and also recognizes the seasonal limits
for beach nourishment projects. The
present seasonal restriction on dredging
is an essential management measure,
given the increased densities of sea
turtles in coastal waters during the
warmer months.

The designation of critical habitat for
right whales will not affect the
scheduling of this activity. NMFS does
not intend to alter the present schedule
through this designation, but rather will
continue to require the present level of
monitoring of dredging activities during
winter months to reduce impacts to
northern right whales. Over the years,
there have been several very near misses
of right whales with dredges that were
avoided due, at least in part, to observer
coverage on the dredges.

Comment 19: Several organizations
and individuals had comments
regarding commercial fishing
restrictions. One commenter
recommended seasonal restrictions on
set-gillnet fisheries and multiple trap
American lobster, Homarus americanus,
fisheries within known right whale
habitat, and felt that fines and
enforcement procedures for individuals
violating this and other restrictions
should be mandated.

Another commenter recommended
that NMFS expand the rule to include
conservation measures to reduce the
likelihood of right whales being struck
by boats or becoming entangled in

fishing gear Specifically. the
commenter recommended that NMFS
prohibit the use of unattended drift and
sink gillnets in all three areas being
designated as critical habitat during the
seasons that right whales are likely to
occur in the area.

Another commenter suggested that
unattended use of gillnets should be
prohibited from December 1 through
March 31 (the time that northern right
whales are in the area), but that
commercial fishing need not be
restricted on the winter grounds.

NMFS also received several
comments from individuals and
organizations recommending against
designating critical habitat because thoy
believed it would lead to further
restrictions of fishing activities. One
such commenter asserted that the
desigation may eventually result in the
halting of recreational fishing outside
Sebastian Inlet, FL, and for that reason
was opposed to designating critical
habitat. Another commenter felt that the
designation of critical habitat would
increase regulation of commercial
fishing and for that reason opposed the
designation.

Another commenter stated that
commercial fishermen throughout the
SEUS support efforts to protect the
northern right whale through
participating in whale sighting
programs, and by radioing positions of
whales to other vessels to avoid
collisions. Thus, the commenter felt
declaring this area as critical habitat was
not necessary to avoid collisions, and
may unnecessarily affect fishermen as
well as other commercial activities.

Response: As stated in the proposed
critical habitat designation, the only
direct impact of a critical habitat
designation is through the provisions of
section 7 of the ESA, which applies only
to those actions authorized, funded or
carried out by Federal agencies. This
final critical habitat designation
contains no land use or fishing
regulations, and will not directly affect
private activities. Even where there is
Federal involvement, NMFS anticipates
that this final critical habitat
designation, by itself, will not restrict
private activities in a manner or o a1
extent that these activities are not
already affected as a result of the listing
of this species as endangered. If, in the
future, NMFS determines that
restrictions on human activities are
necessary to protect northern right
whales or their habitat, such action
would be preceded by an opportunity
for public review and comment.

omment 20: One commenter stated
that pollutant discharges in CCB may
represent a continuous source of
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degradation to essential habitats.
Sewage discharges, dredging activities,
dredge spoil disposal and non-point
sources all contribute contaminants into
this relatively shallow and
extraordinarily productive environment.
The commenter further stated that the
Massachusetts Water Resources
Authority (MWRA) is in the process of
combining, upgrading and relocating its
cutfalls approximately 15km out into
Massachusetts Bay, or roughly 40km to
the north of the critical habitat
boundary. The commenter felt that
research should be continued and
broadened to address all aspects of the
species’ biology, behavior and habitat
requirements, as well as the specific
sources of pollution that threaten to
diminish the quality of the habitat for
northern right whales.

The commenter stated that in CCB
there is a need to establish a water
quality monitoring program that focuses
on endangered species and incorporates
sampling of critical parameters at the
appropriate spatial and temporal scales.

Response: As previously stated,
NMFS is coordinating the development
of a Right Whale Recovery Plan
Implementation Team that will address
the possible impacts to right and
humpback whales from activities in
Massachusetts Bay that may affect CCB
(see Comment 5). :

Comment 21: One Federal agency
outlined those protective measures that
have been developed over the years
through ESA section 7 consultations
with NMFS and commended the efforts
of NMFS, Southeast Regional Office, in

initiating discussions with EPA, Region
IV, to propose moving the Kings Bay
ocean dredged material disposal site
closer to the navigation channel. A
closer disposal site would reduce the
distance traveled by hopper dredges,
thereby reducing the potential for
collisions with right whales.

The commenter did not anticipate
additional restrictions on these
activities because of the critical habitat
designation.

Response: NMFS will continue to
work with all Federal agencies through
the section 7 consultation process on all
protected species issues to ensure the
continued recovery and protection of
endangered and threatened species.

Classification

It has been determined that this rule
is not significant for purposes of E.O.
12866.

NOAA Administrative Order 2166
states that critical habitat designations
under the ESA generally are
categorically excluded from the
requirements to prepare on EA or
Environmental Impact Statement.
However, in order to more clearly
evaluate the minimal environmental
and economic impacts of critical habitat
designation versus the alternative of a
no-critical habitat designation, NMFS
has prepared an EA. Copies of the EA
are available on request (see
ADDRESSES).

List of Subjects in 50 CFR Part 226

Endangered and threatened species.

Dated: May 27, 1994,
Charles Karnella,

Acting Program Management Officer,
National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR part 226 is amended
as follows:

PART 226—DESIGNATED CRITICAL
HABITAT

1. The authority citation for part 226
continues to read as follows:

Authority: 16 U.S.C. 1533.

2. New § 226.13 is added to subpart B
to read as follows:

§226.13 North Atlantic Ocean.

Northern Right Whale (Eubalaena
glacialis)

(a) Great South Channel. The area
bounded by 41°40’ N/69°45’ W; 41°00’
N/69°05° W; 41°38’ N/68°13' W; and
42°10’ N/68°31” W (Figure 6 to part 226).

(b) Cape Cod Bay, Massachusetts. The
area bounded by 42°04.8’ N/70°10° W;
42°12' N/70°15" W; 42°12° N/70°30° W;
41°46.8’ N/70°30" W and on the south
and east by the interior shore line of
Cape Cod, Massachusetts (Figure 7 to
part 226).

(c) Southeastern United States. The
coastal waters between 31°15’ N and
30°15’ N from the coast out 15 nautical
miles; and the coastal waters between
30°15' N and 28°00”N from the coast out
5 nautical miles (Figure 8 to part 226).

3. Figures 6 through 8 are added to
part 226 to read as follows:

BILLING CODE 3510-22-P
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Figure 6. The area designated as critical habitat in the Great
South Channel includes the area bounded by 41°40°'N/69°45"'W;

11°00'N/69°05'W; 41°38'N/68°13'W; and 42°10'N/68°31"'W.
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Figure 7. The area designated as critical habitat in Cape Cod
Bay/Massachusetts Bay includes the area bounded by
42°O4.8'N/70°]0'W; 42°12'N/70°15'W; 42°12'N/70°30"'W;
41°46.8'N/70°30'w; and on the south and east by the interior
shore line of cape cod, Ma. :
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Figure 8. The area designated as critical habitat in the
Southeastern United States includes waters between 31°15'N
(approximately located at the mouth of the Altamaha River, GA)
and 30°15'N (approximately Jacksonville, FL) from the shoreline
out to 15 nautical miles offshore, and the waters between 30°15'H
ind 28°0C'N (approximately Sebastian Inlet, FL) from the
cshoreline out to S nautical miles.

IFR Doc. 94-13500 Filed 6-2-94; (:45 o
BILLING CODE 3510-22-C
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50 CFR Part 625
[Docket No. 940241-4155; 1.D. 013194A]
RIN 0648-AG00

Summer Flounder Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 6 to the Fishery
Management Plan for the Summer
Flounder Fishery (FMP). This
amendment modifies the minimum
mesh-size requirement, the schedule for
establishing the annual recreational
fishery management measures, and the
dimensions of the fish box or tote;
provides for an experimental fishery;
and prohibits the use of twisted mesh
and interference with observers and sea
samplers. The intended effects are to
minimize the effects of regulatory
restrictions on industry, and to use the
best available data to assess the fishery,
without compromising the FMP
objective to rebuild the stocks of
summer flounder.

DATES: Sections 625.8(a)(6) and (a)(7),
the removal of paragraph (c) of § 625.24,
the redesignation of paragraphs (d) and
(¢) of § 625.24 as paragraphs (c) and (d),
§625.24(f), and § 625.25(d) are effective
May 31, 1994. Sections 625,8(c)(9) and
(e), 625.20(c), 625.24(e), and 625.28 are
eifective July 5, 1994. g
ADDRESSES: Copies of Amendment 6,
the environmental assessment, the
regulatory impact review (RIR), and
initial regulatory flexibility analysis
(IRFA) are available from David R.
Keifer, Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115 Federal Building, 300 S. New
Street, Dover, DE 19901-6790.

FOR FURTHER INFORMATION CONTACT:
Myles Raizin, Resource Policy Analyst,
508-281-9104,

SUPPLEMENTARY INFORMATION:
Background

Amendment 6 was prepared by the
Mid-Atlantic Fishery Management
Council (Council) in consultation with
the Atlantic States Marine Fisheries
Commission and the New England and
South Atlantic Fishery Management
Councils. A proposed rule to implement
the amendment was published in the
Federal Register on February 23, 1994
(59 FR 8592). Copies of the amendment
are available from the Council upon
request (see ADDRESSES). The
amendment revises management of the

summer flounder (Paralichthys
dentatus) fishery pursuant to the
Magnuson Fishery Conservation and
Management Act, as amended
(Magnuson Act).

Background concerning the
development of the management
measures contained in Amendment 6
and the reasons they were adopted by
the Council were provided in the
preamble of the proposed rule and are
not repeated here.

NMFES approved Amendment 6,
which allows vessel operators to: (1)

- Carry nets with different size mesh on

board their vessels; and (2) exceed the
minimum-mesh seasonal summer
flounder threshold amounts, as long as
all nets that do not meet the minimum-
mesh requirement are appropriately
stowed once the threshold amounts of
summer flounder are retained. Once
stowed, these nets cannot be used for
the remainder of the fishing trip.

NMFS is also implementing a
regulation that allows the Director,
Northeast Region, NMFS (Regional
Director), to authorize an experimental
fishery to collect management
information in certain circumstances to
give effect to section 9.4.2 of the FMP
regarding information and data needs.
The Council is particularly interested in
having additional mesh studies
conducted to augment the results of the
mesh studies done in New York and
New Jersey. However, the Council was
firm in its intent that no experimental
fishery should result in a quota being
exceeded. This restriction maintains the
integrity of the mortality reduction
schedule for summer flounder, the main
objective of Amendment 2.

This rule also implements a
prohibition on the use of twisted mesh.
Nets constructed of twisted mesh, when
towed, do not conform to the minimum-
mesh requirement and violate the
prohibition found at § 625.8(a)(6). The
addition of this prohibition conforms
the summer flounder regulations with
the Northeast multispecies regulations
found at 50 CFR part 651. Such
conformity is desirable since
multispecies and summer flounder can
be caught on the same fishing trip. The
Council adopted another provision that
is also implemented in this final rule
which modifies the dimensions of the
fish box or tote, referred to in
§625.25(d), to conform to those used in
the Northeast multispecies regulations.

This rule revises the prohibition
found at § 625.8(c)(9) to prohibit
interference with a sea sampler or
observer on board a vessel for any
purpose, and not just for the activities
under §§ 625.26 and 625.27, as currently
expressed in this prohibition. Observers

placed on board a vessel engaged in an
experimental fishery should have the
same protection afforded to other
observers and sea samplers.

NMFS is also modifying the annual
fishing measures schedule found at
§ 625.20(c). The date on which
recreational fishing measures are to be
published in the Federal Register is
changed to February 15 to allow
recreational fishery data from the
previous year to be included in the
assessment and monitoring process. The
total allowable removals from the stock,
which are translated into a coastwide
commercial quota and a recreational
harvest limit, as well as additional
measures for the commercial fishery,
must be published on or before October
15 of each year. This is the latest date
that these measures can be announced
in the form of a proposed rule or a
proposed specification and still allow
the states an opportunity to implement
them on January 1 of each year. Marine
recreational survey data, which allow
the recreational harvest limit to be
converted into a possession limit and a
recreational fishing season, are not
available until late each calendar year.

Comments and Responses

One comment in.support of
Amendment 6 was received during the
public comment period. The commenter
believed that the amendment is a vital
part of the preservation of the mixed
trawl fishery and will contribute to the
overall safety of vessels participating in
the fishery. NMFS agrees with these
comments,

No negative comments were received
during the public comment period.

Classification

This final rule has been determined to
be not significant for purposes of E.O.
12866.

When this rule was proposed, the
General Counsel of the Department of
Commerce certified to the Small
Business Administration that this rule,
if adopted as proposed, would not have
a significant economic impact on a
substantial number of small entities for
the reasons set forth in the RIR prepared
by the Council. A copy of the RIR may
be obtained from the Council (see
ADDRESSES). As a result, an IRFA was
not prepared,

Sections 625.8(a)(6) and (2)(7), the
removal of paragraph (c) of § 625.24,
redesignation of paragaphs (d) and (e) of
625.24 as paragraphs (c) and (d),
§625.24(f), and § 625.25(d) are effective
immediately. Sections 625.8(a)(6) and
(a)(7), the removal of paragraph (c) of
§625.24, § 625.24(f), and § 625.25(d)
relieve restrictions on the fishery by
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allowing more than one net on board, if
properly stowed, or allow varying
amounts of summer flounder on board,
or both, and under section 553(d)(1) of
the Administrative Procedure Act
(APA), are not subject to a 30-day delay
in effective date. The redesignation of
paragraphs (d) and (e) to paragraphs (c)
and (d) in § 625.24 is not substantive
and under section 553(d) is not subject
to a 30-day delay in effective date.

List of Subjects in 50 CFR Part 625

Fisheries, Reporting and
recordkeeping requirements.

Dated: May 27, 1994
Charles Karnella,
Acting Program Management Officer.
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR Part 625 is amended
to read as follows:

PART €25—SUMMER FLOUNDER
FISHERY

1. The authority citation for part 625
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. Section 625.8, paragraphs (a)(6),
(a)(7), and (c}{9) are revised and a new
paragraph (e) is added to read as
follows:

§625.8 Prohibitions.

(a) % R 8%

(6) Fish with or possess nets or
netting that do not meet the minimum
mesh requirement, or that are modified,
obstructed or constricted, if subject to
the minimum mesh requirement
specified in § 625.24, unless the nets or
netting are stowed in accordance with
§625.24(0);

(7) Fish with or possess nets or
netting that do not meet the minimum
mesh requirement, or that are modified,
obstructed or constricted, if fishing with
an exempted net described in § 625.24,
unless the nets or netting are stowed in
wccordance with § 625.24(1);

* * " - »

(C) SR ¥

(9) Assault, resist, oppose, impede,
Larass, intimidate, or interfere with or
bar by command, impediment, threat,
coercion or refusal of reasonable
assistance to an observer or sea sampler
conducting his or her duties aboard a
vessel; or
- ~ " = *

() It is unlawful for any person to
violate any terms of a letter authorizing
experimental fishing pursuant to
§ 625.28 or to fail to keep such letter
aboard the vessel during the time period
of the experimental fishing.

3. Section 625.20, paragraph (c) is
revised to read as follows:

§625.20 Catch quotas and other
restrictions.
* - * * *

(c) Annual fishing measures. The
Demersal Species Committee shall
review the recommendations of the
Summer Flounder Monitoring
Committee. Based on these
recommendations and any public
comment, the Demersal Species
Committee shall make its
recommendations to the Council with
respect to the measures necessary to
assure that the applicable fishing
mortality rate specified in paragraph (a)
of this section is not exceeded. The
Council shall review these
recommendations. Based on these
recommendations, and any public
comment, the Council shall make
recommendations to the Regional
Director with respect to the measures
necessary to assure that the fishing
mortality rates specified in paragraph (a)
of this section are not exceeded.
Included in the recommmendation will be
supporting documents, as appropriate,
concerning the environmental and
economic impacts of the proposed
action. The Regional Director will
review these recommendations and any
recommendations of the Commission.
After such review, the Regional Director
will publish in the Federal Register a
proposed rule by October 15 to
implement a coastwide commercial
quota and recreational harvest limit and
additional management measures for the
commercial fishery, and will publish in
the Federal Register a proposed rule by
February 15 to implement additional
management measures for the
recreational fishery, if he determines
that these measures are necessary to
assure that the fishing mortality rates
specified in paragraph (a) of this section
are not exceeded. After considering
public comment on a proposed rule, the
Regional Director will publish a final
rule in the Federal Register to
implement the measures necessary to
assure that the fishing mortality rates
specified in paragraph (a) of this section
are not exceeded.

- - - - *

4. Section 625.24, is amended by
removing paragraph (c), by
redesignating paragraphs (d) and (e) as
paragraphs (c) and (d), and by adding
new paragraphs (e) and (f) to read as
follows:

§625.24 Gear restrictions.
- * - * *

(e) Mesh obstruction or constriction.
(1) A fishing vessel may not use any

mesh configuration, mesh construction,
or other means on or in the top of the
net, as defined in paragraph {(d) of this
section, which obstructs the meshes of
the net in any manner.

(2) No person on any vessel may
possess or fish with a net capable of
catching summer flounder in which the
bars entering or exiting the knots twist
around each other.

(f) Stowage of nets: Otter traw! vessels
retaining 100 1b (45.3 kg) or more of
summer flounder from May 1 through
October 31 or 200 1b (90.6 kg) or more
of summer flounder from November 1
through April 30 that are subject to the
minimum mesh size may not have
“available for immediate use' any net,
or any piece of net, not meeting the
minimum mesh size requirement, cr any
net, or any piece of net, with mesh that
is rigged in a manner that is incons
with the minimum mesh size. A net tha
conforms to one of the following
specifications, and that can be shown
not to have been in recent use, is
considered not to be “available for
immediate use"":

(1) A net stowed below deck,
provided: .

(i) It is located below the main
working deck from which the net is
deployed and retrieved;

(i1) The towing wires, including the
“leg" wires, are detached from the net;

(iii) It is fan-folded (flaked) and bound
around its circumference.

(2) A net stowed and lashed down on
deck, provided:

(i) It is fan-folded (flaked) and bound
around its circumference;

(ii) It is securely fastened to the deck
or rail of the vessel; and

(iii) The towing wires, including the
leg wires, are detached from the net.

(3) A net that is on a reel and is
covered and secured, provided:

(i) The entire surface of the net is
covered with canvas or other similar
material that is securely bound;

(ii) The towing wires, including the
leg wires, are detached from the net: and

(iii) The codend is removed from the
net and stored below deck.

(4) Nets that are secured in a manner
approved by the Regional Director,
provided that the Regional Director has
reviewed the alternative manner of
securing nets and has published that
alternative in the Federal Register.

5. Section 625.25, paragraph (d] is
revised to read as follows:

§625.25 Possession limit.
* » * * *

(d) Owners and operators of otter
trawl vessels issued a permit under
§625.4, that fish with, or possess nets Ul
pieces of net on board, that do not mee!
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the minimum mesh requirements and
that are not stowed in accordance with
§625.24(f), may not retain 100 Ib (45.3
kg) or more of summer flounder from
May 1 through October 31, or 200 1b
(90.6 kg) or more of summer flounder
from November 1 through April 30.
Summer flounder on board these vessels
must be stored, so as to be readily
available for inspection, in standard
100-1b (45.3 kg) totes or fish boxes
having a liquid capacity of 18.2 gallons
(70 liters), or a volume of not more than
4,320 cubic inches (2.5 cubic feet or
70.79 cubic cm).

» * * * »

6. Section 625.28 is added to read as
follows:

§625.28 Experimental fishery.

(a) The Regional Director, in
consultation with the Executive Director
of the Council, may exempt any person
or vessel from the requirements of this
part for the conduct of experimental
fishing beneficial to the management of
the summer flounder resource or
fishery.

(b) The Regional Director may not
grant such exemption unless he/she
determines that the purpose, design,
and administration of the exemption is
consistent with the objectives of the
FMP, the provisions of the Magnuson
Act, and other applicable law, and that
granting the exemption will not:

(1) Have a detrimental effect on the
summer flounder resource and fishery;
or

(2) Cause any quota to be exceeded; or

(3) Create significant enforcement
problems.

(c) Each vessel participating in any
exempted experimental fishing activity
is subject to all provisions of this FMP
except those necessarily relating to the
purpose and nature of the exemption.
The exemption will be specified in a
letter issued by the Regional Director to
each vessel participating in the
exempted activity. This letter must be
carried aboard the vessel seeking the
benefit of such exemption.

[FR Doc. 94-13518 Filed 5-31-94; 1:57 pm]
BILLING CODE 3510-22-

50 CFR Parts 672 and 675
[Cocket No. 900833-1095; 1.D. 052694E)

Groundfish of the Gulf of Alaska;
Groundfish Fishery of the Bering Sea
and Aleutian Isiands Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Pacific halibut and red king crab
bycatch rate standards; request for
comments.

SUMMARY: NMFS announces Pacific
halibut and red king crab bycatch rate
standards for the second half of 1994.
Publication of these bycatch rate
standards is necessary under regulations
implementing the vessel incentive
program. This action is necessary to
implement the bycatch rate standards
that must be met by individual trawl
vessel operators who participate in the
Alaska groundfish trawl fisheries under
the incentive program. The intent of this
action is to reduce prohibited species
bycatch rates and promote conservation
of groundfish and other fishery
IesOUrces.

DATES: Effective 12:01 a.m., Alaska local
time (A.Lt), July 1, 1994, through 12
midnight, A.L.t., December 31, 1994.
Comments on this action must be
received at the following address no
later than 4:30 p.m., A.Lt., June 30,
1994, i
ADDRESSES: Comments should be
mailed to Ronald J. Berg, Chief,
Fisheries Management Division, NMFS,
P.O. Box 21668, Juneau, AK 99802—
1668, Attn: Lori Gravel; or be delivered
to 709 West th Street, Federal Building,
room 401, Juneau, AK.

FOR FURTHER INFORMATION CONTACT:
Susan J. Salveson, Fisheries
Management Division, Alaska Region,
NMFS, 907-586—-7228.

SUPPLEMENTARY INFORMATION: The
domestic groundfish fisheries in the
exclusive economic zone of the Bering
Sea and Aleutian Islands management
area (BSAI) and Gulf of Alaska {GOA)
are managed by the Secretary of
Commerce according to the Fishery
Management Plan (FMP) for the
Groundfish Fishery of the BSAl and the
FMP for Groundfish of the GOA. The
FMPs were prepared by the North
Pacific Fishery Management Council
(Council) under the authority of the
Magnuson Fishery Conservation and
Management Act. The FMPs are
implemented by regulations for the U.S.
fisheries at 50 CFR parts 672 and 675.
General regulations that also pertain to
the U.S. fisheries appear at 50 CFR part
620.

Regulations at §§ 672.26 and 675.26
implement a vessel incentive program to
reduce halibut and red king crab
bycatch rates in the groundfish trawl
fisheries. Under the incentive program,
operators of trawl vessels must comply
with Pacific halibut bycatch rate
standards specified for the BSAI and
GOA midwater pollock and “other
trawl" fisheries, and the BSAI yellowfin

sole and “bottom pollock” fisheries.
Vessel operators also must comply with
red king crab bycatch standards
specified for the BSAI yellowfin sole
and “other trawl" fisheries in Bycatch
Limitation Zone 1 (defined in § 675.7).
The fisheries included under the
incentive program are defined in
regulations at §§672.26(b) and
675.26(b).

Regulations at §§ 672.26(c) and
675.26(c) require that halibut and red
crab bycatch rate standards for each
fishery monitored under the incentive
program be published in the Federal
Register. Any vessel operator whose
monthly bycatch rate exceeds the
bycatch rate standard is in violation of
the regulations implementing the
incentive program. The standards are in
effect for specified seasons within the 6-
month periods of January 1 through
June 30, and July 1 through December
31. For purposes of calculating vessel
bycatch rates under the incentive
program, the periods specified as 1994
fishing months were published in the
Federal Register on December 15, 1993
(58 FR 65556).

Halibut and red king crab bycatch rate
standards for the first half of 1994 also
were published in the Federal Register
on December 15, 1993. At its April 1994
meeting, the Council recommended
bycatch rate standards for the second
half of 1994, These standards are set
forth in Table 1. As required by
§§672.26(c) and 675.26(c), the Council's
recommended bycatch rate standards for
July 1 through December 31 are based
on the following information and
considerations:

1. Previous years’ average observed
bycatch rates;

2. Immediately preceding season's
average observed bycatch rates;

3. The bycatch allowances and
associated fishery closures specified
under §§ 672.20(f) and 675.21;

4. Anticipated groundfish harvests;

5. Anticipated seasonal distribution of
fishing effort for groundfish; and

6. Other information and criteria
deemed relevant by the Director of the
Alaska Region, NMFS (Regional
Director).

Bycatch Rate Standards for Pacific
Halibat

With the exception of the GOA “other
trawl” fishery, the Council’s
recommended halibut bycatch rate
standards for the 1994 trawl fisheries
are unchanged from those implemented
in 1993. The recommended 1994
standards are based largely on
anticipated seasonal fishing effort for
groundfish species and 1991-1994
halibut bycatch rates observed in
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specified trawl fisheries. Council
deliberations on seasonal bycatch rate
standards assumed that directed fishing
for Pacific cod by vessels using trawl
gear would be closed prior to July 1 (59
FR 24361, May 11, 1994). Coungil
deliberations also considered the
August 15 opening date of the 1994
Bering Sea pollock "B’ season
(§675.23(e)).

The recommended halibut bycatch
rate standards for the BSAI yellowfin
sole and “bottom pollock™ fisheries
approximate the average annual rates
observed on trawl vessels participating
in these fisheries during the past 3 years
(5 kg halibut/metric ton {(mt) of
groundfish).

The halibut bycatch rate standard
recommended for the BSAI and GOA
midwater pollock fisheries (1 kg
halibut/mt of groundfish) is higher than
the bycatch rates normally experienced
by vessels participating in these
fisheries. The recommended standard is
intended to encourage vessel operators
to maintain off-bottom trawl operations
and limit further bycatch of halibut in
the pollock fishery when halibut
bycatch restrictions at §§ 672.20(f) and
675.21(c)(1) prohibit directed fishing for
pollock by vessels using non-pelagic
trawl gear.

The Council’s recommended halibut
bycatch rate standards for the BSAI
“other trawl” fisheries (30 kg halibut/mt
groundfish) is unchanged from 1992 and
1993. The Council recommended a 40
kg halibut/mt of groundfish bycatch rate
standard for the GOA “other trawl”
fishery. This bycatch rate standard was
established for the first half of 1994, but
is a 20 percent reduction from the
standard implemented for this fishery
during 1992 and 1993 (50 kg halibut/mt
groundfish). The Council’s action on the
1994 bycatch rate standard for the GOA
“other trawl" fishery was intended to
continue, to support other management
measures implemented under an
emergency interim rule (59 FR 6222,
February 10, 1994) that was extended
through August 9, 1994 (59 FR 24965,
May 13, 1994). A proposed rule to
implement these measures after the
emergency interim rule expires was
published May 4, 1994 (59 FR 23044).
The interim management measures
include: (1) The apportionment of the
GOA trawl halibut bycatch limit
between ““shallow water” and *‘deep
water” trawl fisheries, and (2)
adjustment of directed fishing standards
to change the way retainable bycatch
amounts of groundfish species are
calculated.

The bycatch rate standards
recommended for the GOA and BSAI
“other trawl" fisheries are based on the

Council’s intent to simplify the GOA
and BSAI incentive program by
specifying a single bycatch rate standard
for the aggregate trawl fisheries that are
not assigned fishery-specific bycatch
rate standards under the incentive
program, yet maintain the Council’s
objective of reducing overall halibut
bycatch rates in the Alaska groundfish
trawl fisheries. Observer data collected
from the 1993 GOA “other trawl"
fishery show third and fourth quarter
halibut bycatch rates of 34 and 38 kg
halibut/mt of groundfish, respectively.
The first quarter rate from 1994 was
lower, at 11 kg halibut/mt of groundfish.
Observer data collected from the 1993
BSALI “other trawl" fishery show third
and fourth quarter halibut bycatch rates
of 5 and 4 kg halibut/mt of groundfish,
respectively. The average first quarter
rate from the 1994 BSAI “other trawl”
fishery was 9 kg halibut/mt groundfish.
The average bycatch rates experienced
by vessels participating in the GOA and
BSAI “other trawl" fisheries are lower
than the Council’s recommended
bycatch rate standards for these
fisheries. However, the Council
determined that its recommended
halibut bycatch rate standards for the
“other trawl" fisheries would continue
to provide an incentive to vessel
operators to avoid unusually high
bycatch rates while participating in
these fisheries and contribute towards
an overall reduction in halibut bycatch
rates experienced in the Alaska trawl
fisheries.

Bycatch Rate Standards for Red King
Crab

The Council’s recommended red king
crab bycatch rate standard for the
yellowfin sole and “other trawl]"
fisheries in Zone 1 of the Bering Sea
subarea is 2.5 crab/mt of groundfish
during the second half of 1994. This
standard is the same as that
recommended for 1992 and 19893 and for
the first half of 1994. The justification
for this standard is discussed in the
December 15, 1993, publication of
bycatch rate standards for the first half
of 1994.

Vessels are not anticipated to
participate in either the yellowfin sole
or “‘other trawl” fisheries in Zone 1
during the second half of 1994 because
of fishery closures. Directed fishing for
yellowfin sole in Zone 1 by vessels
using trawl gear is closed for the
remainder of 1994 because the Zone 1
C. bairdi Tanner crab bycatch allowance
specified for this fishery has been
reached (59 FR 26145, May 19, 1994).
Directed fishing for groundfish species
included in the *“‘other trawl” fishery
(defined at §675.26(b)(4)) also is

prohibited in Zone 1 because of halibut,
red king crab, or C. bairdi Tanner crab
bycatch restrictions (rockfish, Greenland
turbot, sablefish, arrowtooth flounder
(59 FR 7656, February 16, 1994); rock
sole and other flatfish (59 FR 10082,
March 3, 1994); and Pacific cod (59 FR
23461, May 11, 1994)). Nonetheless,
NMFS is publishing a red king crab
bycatch rate standard for the “other
trawl' fishery in Zone 1 consistent with
regulations at §675.26(c).

The Regional Director has determined
that Council recommendations for
bycatch rate standards are appropriately
based on the information and
considerations necessary for such
determinations under §§672.26(c) and
675.26(c). Therefore, the Regional
Director concurs with the Council’s
determinations and recommendations
for halibut and red king crab bycatch
rate standards for the second half of
1994 as set forth in Table 1. These
bycatch rate standards may be revised
and published in the Federal Register
when deemed appropriate by the
Regional Director, pending his
consideration of the information set
forth at §§672.26(c)(2)(v) and
675.26(c)(2)(v).

Classification

This action is taken under 50 CFR
672.26 and 675.26.

This action is exempt from OMB
review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq

Dated: May 27, 1994.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

TABLE 1.—BYCATCH RATE STAND-
ARDS, BY FISHERY, FOR THE SEC-
CND HALF OF 1994 FOR PURPOSES
OF THE VESSEL INCENTIVE PRO-
GRAM IN THE BSAI AND GOA

1884 bycatch
rate standard

during the pe-
riod of July 1
through De-
cember 31

Fishery

Halibut bycatch as kg of hali-
but/mt of allocated ground-
fish catch:

BSAl Midwater pollock ..
BSAI Bottom pollock ...,
BSAI Yellowfin sole .......
BSAIl Other trawl
GOA Midwater pollock ..
GOA Other trawl
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1994 bycatch
rate standard
. during the pe-
Fishery riod of July 1
through De-
cember 31

Zone 1 red king crab
bycatch rates (number of
crab/mt of allocated
groundfish):

BSAI yellowfin sole 2.5
BSAI Other trawl 2.5
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 372

[Docket No. 83-165-1]

RIN 0579-AA33

National Environmental Policy Act
Implementing Procedures

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to establish
procedures that set forth the principles
and practices the Animal and Plant
Health Inspection Service will follow to
comply with the National
Environmental Policy Act of 1969, the
Council on Environmental Quality
regulations, and the U.S. Department of
Agriculture regulations implementing
the National Environmental Policy Act.
These procedures would replace APHIS
Guidelines Concerning Implementation
of NEPA Procedures.

DATES: Consideration will be given only
to comments received on or before July
18, 1994,

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
yvour comments refer to Docket No. 93—
165—1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202) 690-
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT:

Mr. Robert E. Pizel, Branch Chief,
Biotechnology, Biologics, and
Environmental Protection, APHIS,
USDA, room 827, Federal Building,

6505 Belcrest Road, Hyattsville, MD
20782, (301) 436-8565.

SUPPLEMENTARY INFORMATION:
Background

The regulations of the President’s
Council on Environmental Quality
(CEQ) implementing section 102(2) of
the National Environmental Policy Act
(hereinafter referred to as NEPA or the
Act) are applicable to and binding on all
agencies of the Federal Government.
Pursuant to the CEQ implementing
regulations, the Animal and Plant
Health Inspection Service (APHIS) is
proposing to implement procedures to
ensure that its planning and
decisionmaking are in accordance with
the policies and purposes of NEPA. The
CEQ implementing regulations direct
that agencies shall include, at a
minimum, procedures required by 40
CFR 1501.2(d), 1502.9(c)(3), 1505.1,
1506.6(e), 1507.3(b)(2), and 1508.4.
APHIS’ proposed procedures would
supplant the APHIS Guidelines
Concerning Implementation of NEPA
Procedures originally published in the
Federal Register on August 28, 1979 (44
FR 50381-50384) and corrections as
published in the Federal Register on
August 31, 1979 (44 FR 51272-51274).

The Animal and Plant Health
Inspection Service

APHIS, established in 1972 (7 CFR
371.1(a)), is a regulatory and facilitative
agency responsible for the protection of
plant and animal health. Its mission is
to protect American agriculture by

* providing leadership in ensuring the

health, safety, and care of animals and
plants, improving agricultural
productivity and competitiveness, and
contributing to the national economy
and public health and safety. APHIS
accomplishes this mission by:

1. Excluding exotic plant and animal
pests and diseases and noxious weeds.

2. Detecting, monitoring, and
managing plant and animal pests and
diseases and noxious weeds.

3. Facilitating agricultural imports
and exports.

4. Providing for pure, safe, and
efficacious veterinary biologics.

5. Protecting the welfare of certain
animals.

6. Controlling nuisance mammals and
birds.

7. Collecting, analyzing, and
disseminating information.

8. Providing scientific and technical
services.

APHIS’ mission is carried out under
five functional areas:

Pest and disease exclusion. APHIS
conducts inspection and quarantine
activities at U.S. ports-of-entry to
prevent the introduction of exotic
animal and plant diseases and pests.
APHIS also participates in inspection,
survey, and control activities in foreign
countries to reinforce its domestic
activities.

Animal and plant health monitoring
APHIS conducts programs to assess
animal and plant health and to detect
endemic and exotic diseases and pests.

Pest and disease management
programs. APHIS carries out or
cooperates in programs to: Control and
eradicate animal and plant pests and
diseases; reduce losses caused by
wildlife damage; provide technical
assistance to State and local
governments, farmer or rancher groups.
foundations, and the public; and ensure
compliance with interstate movement
and other disease and pest control
regulations within the jurisdiction of
APHIS.

Animal care. APHIS conducts
regulatory activities that ensure the
humane treatment and care of certain
animals,

Scientific and technical services.
APHIS carries out other activities,
including the licensing and testing of
veterinary biologicals and the
development of standards to ensure
their safety and effectiveness, diagnostit
activities for control and eradication
programs, applied research for the
development of methods and tools,
regulatory oversight to prevent damage
and reduce risk, and regulation of
imports and exports of terrestrial plants
under the Endangered Species Act,

APHIS conducts cooperative
programs with State and local agencies
and organizations and foreign countries
to eradicate, manage, or prevent the
movement of plant and animal diseases
and pests. More than 2,500 exotic
insects, plants and animal diseases,
weeds, and vertebrate pests have been
identified as posing a potentially serious
threat to agriculture in the United
States.

APHIS' inspection and regulatory
programs help prevent the introduction
into the United States of animal and
plant pests and diseases and noxious
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weeds of foreign origin and the spread
of certain established animal and plant
pests and diseases and noxious weeds
within the country. Although limited
inspection and testing activities take
place in certain countries of erigin,
APHIS’ port-of-entry inspection and
quarantine are the primary line of
defense against exotic pests and
pathogens. However, notwithstanding
these efforts, pests and pathogens
occasionally are introduced into the
United States.

Therefore, in order to comply with
NEPA, CEQ, and U.S. Department of
Agriculture regulations, we are
proposing to establish regulations in 7
CFR by adding a new part 372 (§§372.1
through 372.10) as described below:

Section-by-Section Analysis
Purpose (Section 372.1)

This section would set forth the
purpose of the procedures, namely to
implement section 102(2) of NEPA by
assuring early and adequate
consideration of environmental factors
in APHIS planning and decisionmaking
and by promoting the effective, efficient
integration of all relevant environmental
requirements under NEPA. This strategy
of early and integrated consideration of
environmental factors, diligently
pursued, will facilitate achieving the
requirements of sections 101 and 102(1)
as required by 40 CFR 1505.1(a).

Designation of Responsible APHIS
Official (Section 372.2)

This section would designate the
Administrator of APHIS, or an agency
official to whom the Administrator may
formally delegate the task, as the
individual responsible for overall
review of APHIS' NEPA compliance.

Information and Assistance (Section
372.3)

This section would provide that
informatien, including the status of
studies, and the availability of reference
materials, as well as the informal
interpretations of APHIS’ NEPA
procedures and other forms of
assistance, will be made available upon
Tequest to: Environmental Analysis and
Documentation, Biotechnology,
Biologics, and Environmental
Protection, APHIS, USDA, 6505 Belcrest
Road, Hyattsville, Maryland 20782,
(301) 436-8565; FAX (301) 436-8669.
Definitions (Section 372.4)

In addition to the definitions of terms
tontained in CEQ's implementing
regulations, which are incorporated by
teference herein, this section would
define four terms which are unique to
these proposed regulations. As used in

these procedures, the term “APHIS"
means the Animal and Plant Health
Inspection Service; “Decisionmaker”
means the agency official respansible
for executing findings of no significant
impact in the environmental assessment
process and the record of decision in the
environmental impact statement
process; “Department’” means the
United States Department of Agriculture
(USDA); and “environmental unit”
means Environmental Analysis and
Documentation, which is an analytical
unit in Biotechnology, Biologics, and
Environmental Protection, charged with
the responsibility of coordinating
APHIS cempliance with NEPA and
other environmental laws and
regulations.

Classification of Actions (Section 372.5)

This proposed section, developed in
four parts, complies with the directive
in CEQ's implementing regulations that
agencies classify actions for purposes of
the NEPA process (40 CFR 1507.3(b)(2)).
The CEQ regulation call for
development of “specific criteria for and
identification of those typical classes of
action" that (1) normally require
environmental impact statements, (2)
normally require environmental
assessments but not necessarily
environmental impact statements, (3)
normally require neither environmental
impact statements nor environmental
assessments and are therefore
categorically excluded, and (4) normally
are categorically excluded but, because
of extraordinary circumstances, may
have significant environmental effects
and require preparation of
environmental documentation.

1. Actions Normally Requiring
Environmental Impact Statements

An environmental impact statement
(EIS) will normally be prepared for the
following types of actions:

e Administrative procedures that seek
to establish broad-scale, significant,
impact-generating strategies, methods,
or techniques (e.g., treatment options of
individual large-scale aerial application
of chemicals) as the means of dealing
with pervasive animal and plant health
issues within the purview of APHIS.

This category of action might include
(1) contingency or “emergency’’
response strategies (comprehensive in
scope)—the design of which is intended
to provide solutions, generally on very
short notice (thereby severely limiting
subsequent consideration of alternatives
by planners and decisionmakers)—to
widespread outbreaks of animal and
plant diseases or similar exigencies; and
(2) strategic or other long-range plans
that purport to adept for future

application in the context of extensive
APHIS programs a preferred course of
action having the potential for
significant environmental impact.

e Ceneral administrative
(programmatic) examination of APHIS
strategies and options for dealing with
issues that have important implications
for the maintenance and enhancement
of environmental quality.

Programmatic environmental impact
statements are useful not only when
dealing with exigencies of substantial
proportion, but also for any substantive
APHIS program as a means of effectively
and efficiently integrating
environmental considerations, process,
and values into program planning and
service delivery efforts. The type of
action for which a programmatic EIS
might be appropriate could include an
administrative proceeding undertaken
to rationalize, prioritize, and
streamline—particularly from the
standpoint of competing policies (e.g.,
environmental policies and economic
development)—essential activities
related to program mission and
functions. Consider, for example, the
scoping notice for the Veterinary
Services programmatic document that
was published by APHIS in the Federal

. Register on October 9, 1992 (57 FR

46533-46534).

2. Actions Normally Requiring
Environmental Assessments

The preparation of program EIS’s—
whether or not exigent circumstances
may be involved—does not relieve
APHIS from taking a “hard look™ at
refinements to, or site-specific
implementation of, program alternatives
that have not been *“‘categorically
excluded.” The following classes of
action, which normally do not have the
potential to affect significantly the
quality of the human environment, will
be evaluated for NEPA purposes in the
context of environmental assessments
(EA’s), some of which may be tiered to
broader programmatic EIS’s:

* Policymaking and rulemaking
proposals that involve program plans,
techniques, methods, or other activities
likely to have a consequential effect on
the physical ar natural environment or
that may affect opportunities for the
public, nongovernmental organizations
and others to influence environmental
planning and decisionmaking.

» Development of program plans or
similar nonexperimental approaches
that seek to establish in more limited
contexts impact-generating strategies,
methods, or techniques as the means of
dealing with animal and plant health
issues within the purview of APHIS.
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Included in this class would be
“action plans’ designed to address
propesals to remedy specific problems,
mcluding plant pest infestations, animal
diseases, depredating animals, and the
like. Other planning activities for which
EA’s normally will be prepared include
substantial APHIS invelvement in the
efforts of USDA’s Forest Service, the
Department of Interior’s Bureau of Land
Management, States, and Indian Tribes
to eradicate or control plant pests,
animal diseases, or depredating or
nuisance species in various districts or
regions.

o Site-specific implementation of
action plans and approaches mentioned
in the previous paragraph of this
section, except where isolated activities,
introductions, or applications, as
developed more fully in the following
subsection entitled “'Categorically
Excluded Actions,” are contemplated.

There are some categories of APHIS
action that, while susceptible to
consideration in broad programmatic
impact statements undertaken pursuant
to NEPA, are usually identified with
more resource-specific environmental
mandates and may be the subject of
periodic planning and review
requirements. In the process of
satisfying those requirements, all
operational aspects of APHIS facilities,
including storage and disposal of
pesticides, chemicals, and laboratory
wastes, will normally be thoroughly
examined. But compliance with such
planning and review requirements does
not satisfy NEPA, which is applicable to
“adoption of formal plans * * *” (40
CFR 1508.18(b)(2)).

The following classes ¢f action may
be examined in the context of specific
environmental mandates other than
NEPA, but will nevertheless be analyzed
within an EA in order to facilitate the
NEPA decision:

¢ Planning, design, and construction
or acquisition of major new facilities or
proposals to modify substantially
existing facilities.

» Disposition of laboratory waste and
other hazardous or toxic materials,
except as provided under subsection 3
of this section.

Biotechnology and biclogical control
activities within APHIS’ oversight
authority are conducted pursuant to
permits or other authorizations that may
include conditions to protect the
environment, the granting of exemption
from regulation, or a notification
procedure. These activities normally
wil! be examined in the context of EA’s
crafted to the permitting processes:

» Approval and issuance of permits
tor the release into the environment of
genetically engineered organisms and

products, and the release into the
environment of exotic organisms.

There is one final category of action
that fits within the classification of
normally requiring an EA-research and
testing. Not all research and testing,
however, need be subjected to the EA
process. Only where research or testing
either creates a likelihood of harm to the
quality of the human environment or
represents an irretrievable commitment
to the resulting technology will EA's
normally be required:

» Research or testing that will be
conducted outside of a laboratory or
other containment area—field trials, for
example—or that reaches a stage of
development (e.g., formulation of pre-
marketing strategies) that forecasts an
irretrievable commitment to new
products or technology.

3. Categorically Excluded Actions

The CEQ implementing regulations
define the term ‘‘categorical exclusion”
as “‘a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment and which have been
found to have no such effect in
procedures adopted by a Federal agency
in implementation of these regulations
* * * " (20 CFR 1508.4). Environmental
documents are not prepared for
categorically excluded actions unless
exceptional circumstances, as provided
in subsection 4 below, are present.
Indeed, CEQ “strongly discourages
procedures that would require the
preparation of additional paperwork to
document that an activity has been
categorically excluded' (CEQ Guidance
Regarding NEPA Regulations, 48 FR
34265, July 28, 1983).

The Department has promulgated
categorical exclusions of actions that are
applicable to all departmental agencies
whose procedures do not provide
otherwise. Those categorical exclusions,
codified at 7 CFR 1b.3a), are appropriate
for APHIS. Other APHIS actions that
qualify for categorical exclusion from
the NEPA process are identified herein.
Consistent with CEQ’s directive,
“broadly defined criteria” have been
emplayed to “characterize types of
actions that, based on APHIS’
expericnce, do not cause significant
environmental effects’ (49 FR 34265,
July 28, 1983).

Insofar as safeguarding environmental
quality is concerned, the proper use of
chemicals, pesticides, and other
potentially hazardous or harmful
substances, materials, and devices in the
development and delivery of program
goods and services is of the utmost
concern to APHIS. But not every
proposed use of potentially hazardous

or harmful substances, materials, or
devices will require application of the
NEPA process. Experience suggests that
the following category of actions,
individually or cumulatively, will not
have a significant effect on the human
environment:

* Routine measures employed by the
agency to pursue its mission and
functions, such as identifications,
inspections, surveys, sampling, testing,
seizures, quarantines, removals,
sanitizing, inoculations, and
monaitoring, including the use—
according to any label instructions or
other lawful requirements and
consistent with standard, published
program practicesand precautions—of
chemicals, pesticides, or other
potentially hazardous or harmful
substances, materials, and target-
specific devices or remedies, provide
that such use {1) is localized in
nonurban areas to individual parcels
such as farms, ranches, or nurseries, or
contained (and not aerially applied or
administered) in urbanized areas to
discrete sites that do not cater to the
general public, and is limited in terms
of quantity, i.e:, low- or ultra-low
volume or individualized dosages and
remedies; (2) will not cause
contaminants to enter water bodies,
including wetlands; (3) does not
adversely affect any federally protected
species or critical habitat; and (4) is not
persistent in the environment and does
not cause bioaccumulation. All
circumstances delineated above (insofar
as they may pertain to a particular
action) must be present for any such use
to be categorically excluded from the
NEPA process.

Examples of actions covered by this
categorical exclusion include
inoculation of discrete herds of
livestock, or wildlife treatment
strategies undertaken in contained arcas
(such as a zoo, an exhibition, or an
aviary); pesticide treatments applied to
infested plants on a homesite; and
isclated (for example, along a highway)
weed control efforts.

Research and small-scale testing
activities represent another category of
actions that will require application of
the NEPA process only in very limited
contexts—essentially those described in
“Actions normally requiring EA’s,
Research and Testing.” Other statutory
requirements (those contained in the
Federal Insecticide, Fungicide, and
Rodenticide Act, for example) may be
applicable to some research and testing
activities regardless of how they may be
classified for NEPA purposes in these
procedures. Nevertheless, categorical
exclusion from the NEPA process is
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appropriate for the following described
actions:

¢ Activities that are carried out in
laboratories, facilities, or other areas
designed to eliminate the potential for
harmful environmental effects (internal
or external) and to provide for lawful
waste disposal.

Examples of actions covered by this
categorical exclusion include: The
development and/or production
(including formulation, repackaging,
movement, and distribution) of
approved and/or licensed program
material, devices, reagents, and
biologics; research, testing, and
development of animal repellents; and
development and production of sterile
insects.

The following additional categories of
actions also qualify for categarical
exclusion from the NEPA process:

¢ Routine precautionary measures,
including identifications, inspections,
surveys, testing, inoculating, and
monitoring, of a limited scope and
intensity that are designed to assure the
proper care, protection, and treatment of
animals.

* Rehabilitation of existing
laboratories and other APHIS facilities,
functional replacement of parts and
equipment, and minor additions to such
existing APHIS facilities.

* Agency actions including the
issuance of permits, authorization to
ship, or licensing involving a category of
veterinary biological product which has
been previously licensed, unless the
product has been subsequently shown
to be unsafe, or will be used at
substantially higher dosage levels or for
substantially different applications or
circumstances than in the use for which
the product was previously approved.
Also, the issuance of a license, permit,
or authorization to ship for field testing
products that had not been previously
licensed that do not contain live
microorganisms or that are used only for
in vitro diagnostic testing.

4. Exceptions for Categorically Excluded
Actions

Whenever the decisionmaker
determines that an action listed in
"Categorically Excluded Actions’ may
have the potential to affect
“significantly™ the quality of the
“human environment,"” as those terms
are defined at 40 CFR 1508.27 and
1508.14, respectively, an environmental
!mpact statement or an EA will be
prepared.

Early Planning for Applicants and Non-
APHIS Entities (Section 372.6)

_This section is designed to satisfy the
directive in the CEQ implementing

regulations that agencies make
provision “for cases where actions are
planned by private applicants or other

* * * entities before Federal
involvement * * *.” (40 CFR
1501.2(d)). Written instructions or
guidelines outlining what is needed to
comply with environmental planning
and documentation requirements for all
prospective applicants cannot be
included in these procedures. It is the _
intention of APHIS ultimately to
identify environmental data needs for
each major APHIS program that requires
analysis under these procedures and to
provide for those needs as an integral
part of program standards and practices.
Until that goal can be attained, however,
each prospective applicant needing
approval for proposed activities
normally requiring environmental
documentation is encouraged to contact,
at the earliest opportunity, APHIS’
program staff, which will then
coordinate with the environmental unit
to design an appropriate compliance
procedure tailored to the needs-of the
particular proposal.

Consultation (Section 372.7)

This section encourages prospective
applicants and others to contact APHIS
program officials to determine what
types of environmental analyses or
documentation, if any, need to be
prepared. Early consultation is not
intended to satisfy the requirements of
NEPA alone. NEPA documents should
incorporate, to the fullest extent
possible, surveys and studies required
by other environmental statutes.
Implementing regulations of other
primary environmental statutes, such as
the Endangered Species Act, also make
provision for early consultation and
resolution of major issues by
prospective applicants. Only by taking
full advantage of opportunities for early
environmental planning can APHIS,
entities it regulates, the public, and
others, avoid excessive costs and undue
administrative delays often associated
with a poorly timed environmental
analysis process.

Questions regarding these procedures
and their applicability to particular
planning and decisionmaking situations
are inevitable. No procedure, regardless
of how meticulously it may have been
fashioned, can anticipate every
contingency. For this reason,
prospective applicants, and others who
may have questions concerning these
procedures, their applicability,
meaning, or any other problem, should
not hesitate to contact program officials
and consult with the environmental unit
at the earliest opportunity. Responses to
all such questions will be provided as

quickly as possible, in most cases
within a single work day of securing any
necessary factual information.

Major Planning and Decision Points and
Public Involvement (Section 372.8)

This section is designed to satisfy the
directives in the CEQ implementing
regulations that agencies (1) designate
“‘the major decision points for APHIS’
principal programs likely to have a
significant effect on the human
environment and (assure} that the NEPA
process corresponds with them"” (40
CFR 1505.1(b) (1992)); and (2) “make
diligent efforts to invelve the public” in
NEPA-related activities (40 CFR 1506.6).

Proposed § 372.5(a) of these
procedures describes actions that
normally require preparation of an EIS.
The narrative explanation for that
section emphasizes the desirability of
adopting a broad programmatic
approach to NEPA compliance that
corresponds with APHIS’ planning and
service delivery efforts. Furthermore, it
is in the planning stages of policy,
program, or project development where
the NEPA process can most effectively
and efficiently be employed in the
furtherance of the Act's “pollution

* prevention’' purpose.

Like many agencies, APHIS makes
ample use of long-range planning for
policy development and formulation of
program strategies. Most major policies
and programs are already in place. Still
NEPA is applicable to ongoing
activities, including policies, programs,
and projects, no less than it is to new
ones (40 CFR 1508.18). Thus, for
purposes of rationalizing and better
coordinating existing policies and
program strategies consistent with
NEPA, a broad programmatic approach
to environmental planning is logical.

Planning is often ad hoc in nature and
specific points (especially the beginning
point) can seldom be anticipated, at
least with respect to particular events,
times, or individuals. It may also be
difficult to judge at what point in the
planning process a ‘‘proposal” exists for
NEPA purposes.? The NEPA process

**Proposal” exists at that stage in the
development of an action when an agency stbject
to the Act has a goal and is actively preparing to
make a decision on one or more alternative means
of accomplishing that goal, and the effects can be
meaningfully evaluated. Preparation of an
environmental impact statement on a proposal
should be timed (§ 1502.5) so that the final
statement may be completed in time for inclusion
in any recommendation or report on the proposal.
A proposal may exist in fact as well as by agency
declaration that one exists (40 CFR 1508.23). But
see, Executive Office of the President, Council on
Environmental Quality, Environmental Quality
1989 21 (20th Annual Report, 1990) (“The impact
statement was required to force the agencies to take

Continued
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will be fully coordinated with-APHIS
planning. Specific decision points will
be identified and communicated to the
public in a notice of intent and in the
context of the public scoping process.

A principal purpose of NEPA is to
restore public confidence in the Federal
Government's capacity to achieve
important public purposes and
objectives while at the same time
maintaining and enhancing the quality
of the environment. In furtherance of
that purpose, both the Act and the CEQ
implementing regulations require
extensive public involvement in the
preparation of necessary environmental
documentation. APHIS is committed to
an open and accessible NEPA process.
There will be an early and open process
for determining the scope of issues to be
addressed in the EIS process.

A notice of intent to prepare an EIS
will be published in the Federal
Register as soon as it is determined that
a proposed major Federal action has the
potential to affect significantly the
quality of the human environment. The
notice may include a preliminary scope
of envirenmental study. All public and
other involvement in APHIS' EIS
process, including the scoping process,
commenting on draft documents, and
participation in the preparation of any
supplemental documents, will be
pursuant to the CEQ implementing
regulations.

Early public and other agency
involvement is especially useful in the
EA process where exigent circumstances
(animal disease or plant pest outbreaks,
for example) require rapid APHIS
response. In such an event, any EA
comment period would, of necessity, be
extremely abbreviated. Opportunities
for early public involventent in the EA
process will be announced in the same
fashion as the availability of EA’s and
findings of no significant impact, as
specified in § 372.8(b}(3).

Section 1506.6 of the CEQ regulations
requires agencies to involve the public
and others in implementing their NEPA
procedures which, according to CEQ,
“includes public involvement in the
preparation of EA's and findings of no
significant impact. These are public
“environmental documents' under
§ 1506.6(b), and, therefore, agencies
must give public notice of their
availability” (CEQ, Forty Most Asked
Questions Concerning CEQ's National
Environmental Policy Act Regulations,
46 FR 18037, March 23 1981).
Notification of the availability of EA’s

the substantive provisions of the Aci seriously and
to consider the environmental policy directives of
the Congress in the formulation of agency plans and
procedures”) (emphasis supplied}

and findings of no significant impact for
proposed activities will be published in
the Federal Register, unless it is
determined that the effects of the action
are primarily of local concern. Where
the effects of the action are primarily of
local concern, notice will normally be
provided through publication of notice
in a local or area newspaper of general
circulation, or through the provisions of
Executive Order 12372,
Intergovernmental Review of Federal
Programs. Under this order, the State
would act as a clearinghouse for review
and public notice of the EA. See, the
regulations implementing Executive
Order 12372—Intergovernmental
Review of Department of Agriculture
Programs and Activities, 7 CFR part
3015, subpart V.

All environmental documents,
comments received, and any underlying
documents, including interagency
correspondence where such
correspondence transmits comments of
Federal agencies on the environmental
impact of proposals for which
documents were prepared, will'be made
available to the public upon request.
Materials to be made available will be
provided without charge, to the extent
practicable, or at a fee which is not more
than the actual cost of reproducing
copies required to be sent to other
Federal agencies, including CEQ.

Processing and Use of Environmental
Dacuments (Section 372.9)

This section would satisfy provisions
of the CEQ regulations designed "to
ensure that decisions are made in
accordance with the policies and
purposes of the Act" (40 CFR 1505.1).

EA's will be forwarded immediately
upon completion to the decisionmaker
for a determination of whether the
proposed action may have significant
effects on the human environment, and
for the execution, as appropriate, of a
finding of no significant impact or a
notice of intent to prepare an EIS. At
this time, the EA’s will be made
available consistent with the
notification provisions of § 372.8 of
these procedures.

Comments, if any, will be transmitted,
together with any analyses and
recommendations, to the APHIS
decisionmaker who may then take
appropriate action.

Changes to environmental
assessments and findings of no
significant impact which are prompted
by comments, new information, or any
other source, will normally be
announced in the same manner as the
notice of availability (except that all
commenters will be mailed copies of

changes directly) prior to implementing
the proposed action or any alternative.

EiS's will be processed according to
the CEQ regulations from inception
(publication in the Federal Register of
the notice of intent) to completion
(publication of a final environmental
impact statement or a supplement)

For rulemaking or adjudicatory
proceedings, relevant environmental
documents, comments, and responses
will be part of the administrative record.

For all APHIS activity that is subject
to the NEPA process, the environmental
record, including comments and
responses, will accompany proposals
through the existing review process. The
APHIS decisionmaking for each NEPA
document will consider the range of
alternatives discussed in environmental
documents in reaching their
determinations on the merits of
proposed actions.

Supplementing Environmental Impact
Statements (Section 372.10)

This section describes how
supplemental EIS's are introduced into
the administrative record.

The decision to prepare a
supplemental EIS is similar to the
decision to prepare an EIS in the first
instance. As such, that decision turns on
a myriad of factors. But.once a decision
to supplement an EIS is made, a notice
of intent will be published in the
Federal Register, which in effect serves
to reopen the administrative record. The
supplemental document will then be
processed in the same fashion
{exclusive of scoping) as a draft and o
final statement, unless alternative
procedures are approved by CEQ.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for purposes of Executive
Order 12866, and, therefore, has not
been reviewed by the Office of
Management and Budget.

These proposed procedures satisfy the
requirement to implement CEQ's NEPA
regulations and have been designed to
reduce to a minimum the regulatory
burden on small entities and all other
individuals and organizations, public
and private.

Under these circumstances, the
Administrator of APHIS has determined
that these procedures would not have a
significant economic impact on a
substantial number of small entities

Executive Order 12372

This program/activity is listed in the
catalog of Federal Domestic Assistance
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under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V).

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If these proposed
procedures are adopted: (1) All State
and local laws and regulations that are
in conflict with these procedures will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings will not be
required before parties may file suit in
court challenging this rule.

The National Environmental Policy Act

Section 372.5(b)(1) of these proposed
procedures provides, in part, that an EA
will normally be prepared for
“rulemaking proposals that * * * may
affect opportunities for the public,
nongovernmental organizations, and
others to influence environmental
planning and decisionmaking.” See,
Illinois Commerce Comm’n v. ICC, 848
F.2d 1246, 1256 (D.C. Cir. 1988) (“it is
not at all apparent that a change in
procedure alone will not affect the
environment—the new procedure may,
for example, lessen the opportunity for
environmental groups to influence the
agency’s final decision”). An
environmental assessment, which
examines opportunities for public
involvement in APHIS’ environmental
process, has been prepared. The
environmental assessment concludes
essentially that public involvement in
APHIS’ environmental planning and
decisionmaking is consistent with
NEPA requirements. In the
circumstances, a finding of no
significant impact is appropriate.

Copies of the environmental
assessment may be obtained by writing
the contact for this rulemaking provided
under the section heading FOR FURTHER
INFORMATION CONTACT. Commients are
invited and should be submitted to this
same contact on or before the comment
due date for this proposed rulemaking.

Paperwork Reduction Act

These proposed procedures contain
no information collection or
recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

List of Subjects in 7 CFR Part 372

Administrative practice and
procedure, Environmental assessment,
Environmental impact statement,
National Environmental Policy Act.

Accordingly, title 7, chapter Iil, of the
Code of Federal Regulations is proposed
to be amended by adding a new part
372, to read as follows:

PART 372—NATIONAL
ENVIRONMENTAL POLICY ACT
IMPLEMENTING PROCEDURES

Sec.

372.1 Purpose.

372.2 Designation of responsible APHIS
official.

372.3 Information and assistance.

372.4 Definitions.

372.5 Classification of actions.

372.6 Early planning for applicants and
non-APHIS entities.

372.7 Consultation.

372.8 Major planning and decision points
and public involvement.

372.9 Processing and use of environmental
documents.

372.10 Supplementing environmental
impact statements.

Authority: 42 U.S.C. 4321 ef seq.; 40 CFR
parts 1500-1508; 7 CFR parts 1b, 2.17, 2.51,
371.2, 371.2(m), 371.13(d), and 371.14(h).

§372.1 Purpose.

These procedures implement section
102(2) of the National Environmental
Policy Act by assuring early and
adequate consideration of
environmental factors in Animal and
Plant Health Inspection Service
planning and decisionmaking and by
promoting the effective, efficient
integration of all relevant environmental
requirements under the National
Environmental Policy Act.

§372.2 Designation of responsible APHIS
official.

The Administrator of APHIS, or an
agency official to whom the
Administrator may formally delegate the
task, is responsible for overall review of
APHIS’ NEPA compliance.

§372.3 Information and assistance.

Information, including the status of
studies, and the availability of reference
materials, as well as the informal
interpretations of APHIS' NEPA
procedures and other forms of
assistance, will be made available upon
request to Environmental Analysis and
Documentation, Biotechnology,
Biologics, and Environmental
Protection, APHIS, USDA, 6505 Belcrest
Road, Hyattsville, Maryland 20782,
(301) 436-8565; FAX (301) 436-8669.

§372.4 Definitions.

The teriinoclogy set forth in the
Council on Environmental Quality’s
(CEQ) implementing regulations at 40
CFR part 1508 is incorporated herein. In
addition, the following terms as used in
these procedures are defined as follows:

APHIS. The Animal and Plant Health
Inspection Service (APHIS).

Decisionmaker. The agency official
responsible for executing findings of no
significant impact in the environmental
assessment process and the record of
decision in the environmental impact
statement process.

Department. The United States
Department of Agriculture (USDA).

Environmental unit. Environmental
Analysis and Documentation, the
analytical unit in the Biotechnology,
Biologics, and Environmental Protection
responsible for coordinating APHIS’
compliance with the National
Environmental Policy Act and other
environmental laws and regulations.

§372.5 Classification of actions.

(a) Actions normally requiring
environmental impact statements. An
environmental impact statement will
normally be prepared for the following
types of actions:

(1) Administrative procedures that
seek to establish broad-scale, significant,
impact-generating strategies, methods,
or techniques (e.g., treatment options of
individual large-scale aerial application
of chemicals) as the means of dealing
with pervasive animal and plant health
issues within the purview of APHIS.
Examples of this category of actions
include:

(i) Contingency or “‘emergency”
response strategies (comprehensive in
scope)—the design of which is intended
to provide solutions, generally on very
short notice, thereby severely limiting
subsequent consideration of alternatives
by planners and decisionmakers—to
widespread outbreaks of animal and
plant diseases or similar exigencies, and

(ii) Strategic or other long-range plans
that purport to adopt for future
application, in the context of extensive
APHIS programs, a preferred course of
action having the potential for
significant environmental impact.

(2) General administrative
(programmatic) examination of APHIS
strategies and options for dealing with
issues that have important implications
for the maintenance and enhancement
of environmental quality. An example of
this category of actions is:

(1) An administrative proceeding
undertaken to rationalize, prioritize, and
streamline—particularly from the
standpoint of competing policies (e.g.,
environmental policies and economic
development)—essential activities
related to program mission and
functions.

(b) Actions normally requiring
environmental assessments. Classes of
actions identified below, which
normally do not have the potential to
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affect significantly the quality of the
human environment, will, for NEPA
purposes, be evaluated in the context of
environmental assessments.

(1) Policymeking and rulemaking
proposals that involve program plans,
techniques, methods, or other activities
likely to have a consequential effect on
the physical or natural environment or
that may affect opportunities for the
public, nongovernmental organizations,
and others to influence environmental
planning and decisionmaking.

(2) Development of program plans or
similar nonexperimental approaches
that seek to establish in more limited
contexts impact-generating strategies,
methods, or techniques as the means of
dealing with animal and plant health
issues within the purview of APHIS.
Examples of this category of actions
include:

(i) Proposals to remedy specific
problems, including plant pest
infestations, animal diseases, and
depredating animals; and

gi] Substantial APHIS involvement in
the planning efforts of the USDA’s
Forest Service, the Department of the
Interior's Bureau of Land Management,
States, and Indian Tribes to eradicate or
control plant pests, animal disease, or
depredating animals.

(3) Site-specific implementation of
action plans and approaches mentioned
in paragraph (b)(2) of this section,
except where isolated activities,
introductions, or applications, as
developed more fully in the following
subsection entitled “Categorically
Excluded Actions,” are contemplated.

(4) Planning, design, and construction
or acquisition of major new facilities, or
proposals for substantial modifications
to existing facilities.

(5) Disposition of laboratory waste
and other hazardous or toxic materials,
except as provided under paragraph (c)
of this section.

(6) Approval and issnance of permits
for:

(i) The release into the environment of
genetically engineered organisms and
products; and

(ii) The release into the environment
of exotic organisms.

(7) Research or testing that:

(1) Will be conducted outside of a
laboratory or other containment area
(field trials, for example); or

(ii) Reaches a stage of development
(e.g., formulation of pre-marketing
strategies) that forecasts an irretrievable
commitment to the resulting products or
technology.

(¢) Categorically excluded actions.
The Department has promulgated
categorical exclusions of actions that are
applicable to all agencies whose

procedures do no provide otherwise.
Those categorical exclusions, codified at
7 CFR 1b.3(a), are adopted as entirely
appropriate for APHIS. Other categories
of APHIS actions which do not
individually or cumulatively have a
significant effect on the human
environment and for which neither
environmental assessment nor
environmental impact statements will
be prepared include:

(1)(iYRoutine measures employed by
the agency to pursue its mission and
functions, such as identifications,
inspections, surveys, sampling, testing,
seizures, quarantines, removals,
sanitizing, inoculations, and
monitoring, including the use—
according to any label instructions or
other lawful requirements and
consistent with standard, published
program practices and precautions—of
chemicals, pesticides, or other
potentially hazardous or harmful
substances, materials, and target-
specific devices or remedies, provided
that such use:

(A) Is localized in nonurban areas to
individual parcels such as farms,
ranches, or nurseries, or contained (and
not aerially applied or administered) in
urbanized areas to discrete sites that do
not cater to the general public, and is
limited in terms of quantity, i.e., low- or
ultra-low volume or individualized
dosages and remedies;

(B) Will not cause contaminants to
enter water bodies, including wetlands;

(C) Does not adversely affect any
federally protected species or critical
habitat; and

(D) Is not persistent in the
environment and does not cause
bioaccumulation. )

(ii).All circumstances delineated in
paragraph (c)(i) (A) through (D) of this
section (insofar as they may pertain to
a particular action) must be affirmed for
any such use to be categorically
excluded from the NEPA process.
Examples of this category of actions
include:

(A) Inoculation of discrete herds of
livestock, or wildlife treatment
strategies undertaken in contained areas
(such as a zoo, an exhibition, or an
aviary):

(B) Pesticide treatments applied to
infested plants on a homesite without
contamination of water; and

{C) Isolated (for example, along a
highway) weed control efforts.

(2) Activities that are carried out in
laboratories, facilities, or other areas
designed to eliminate the potential for
harmful environmental effects—internal
or external—and to provide lawful
waste disposal. Examples of this
category of actions include:

(i) The development and/or
production (including formulation,
repackaging, movement, and
distribution) of approved and/or
licensed program material, devices,
reagents, and biologics;

(ii) Research, testing, and
development of animal repellents; and

(iii) Development and production of
sterile insects.

(3) Routine precautionary measures,
including identifications, inspections,
surveys, testing, inoculating, and
monitoring of a limited scope and
intensity, designed to assure the proper
care, protection, and treatment of -
animals.

(4) Rehabilitation of existing
laboratories and other APHIS facilities,
functional replacement of parts and
equipment, and minor additions to such
existing APHIS facilities.

(5) Agency actions, including the
issuance of permits, authorization to
ship, or licensing involving a category of
veterinary biological product which has
been previously licensed, unless the
product has been subsequentiy shown
to be unsafe, or will be used at
substantially higher dosage levels or for
substantially different applications ot
circumstances than in the use for which
the product was previously approved
Also, the issuance of a license, permit,
or authorization to ship for field testing
products that had not been previously
licensed that do not contain live
microorganisms or that are used only for
in vitro diagnostic testing.

(d) Exceptions for categorically
excluded actions. Whenever the
decisionmaker determines that an action
listed in paragraph (c) of this section
may have the potential to affect
“significantly” the quality of the
“human environment,'" as those term:
are defined at 40 CFR 1508.27 and
1508.14, respectively, an environmental
impact statement or an environmenta!
assessment will be prepared.

§372.6 Early planning for applicants and
non-APHIS entities.

Each prospective applicant who
anticipates the need for approval of
proposed activities classified as
normally requiring environmental
documentation is encouraged to contacl,
at the earliest opportunity, APHIS’
program staff, which will then
coordinate with the environmental unil
to design a streamlined compliance
course tailored to the needs of the
particular proposal.

§372.7 Consultation.

Prospective applicants are encourage
to contact APHIS program officials to
determine what types of environment!
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analyses or documentation, if any, need
to be prepared. Early consultation is not
intended to satisfy the requirements of
NEPA alone. NEPA documents will
incorporate, to the fullest extent
possible, surveys and studies required
by other environmental statutes, such as
the Endangered Species Act.

§372.8 Major planning and decision points
and public involvement.

(a) Major planning and decision
points. The NEPA process will be fully
coordinated with APHIS planning by
APHIS’ environmental unit in
cooperation with program personnel.
Specific decision points or milestones
will be identified and communicated to
the public and others in a notice of
intent and in the context of the public
scoping process.

(b) Puglic involvement. There will be
an early and open process for
determining the scope of issues to be
addressed during environmental
analysis,

(lfA notice of intent to prepare an
environmental impact statement will be
published in the Federal Register as
soon as it is determined that a proposed
major Federal action has the potential to
affect significantly the quality of the
human environment. The notice may
include a preliminary scope of
environmental study. All public and
other involvement in APHIS'
environmental impact statement
process, including the scoping process,
commenting on draft documents, and
participation in the preparation of any
supplemental documents, will be
pursuant to CEQ’s implementing
regulations.

2) Early public and other agency
involvement in the environmental
assessment process will be invited
through announcements made available
in the same fashion as the
environmental assessments and findings
of no significant impact.

(3) Notification of the availability of
environmental assessments and findings
of no significant impact for proposed
activities will be published in the
Federal Register, unless it is determined
that the effects of the action are
primarily of local concern. Where the
effects of the action are primarily of
local concern, notice will normally be
provided through publication in a local
or area newspaper of general circulation
and/or the procedures implementing
Executive Order 12372,
"'Intergovernmental Review of Federal
Programs,”

(4) All environmental documents,
comments received, and any underlying
documents, including interagency
correspondence where such

correspondence transmits comments of
Federal agencies on the environmental
impact of proposals for which
documents were prepared, will be made
available to the public upon request.
Materials to be made available will be
provided without charge, to the extent
practicable, or at a fee which is not more
than the actual cost of reproducing
copies required to be sent to other
Federal agencies, including CEQ.

§372.9 Processing and use of
environmental documents.

(a) Environmental assessments will be
forwarded immediately upon
completion to the decisiocnmaker for a
determination of whether the proposed
action may have significant effects on
the quality of the human environment,
and for the execution, as appropriate, of
a finding of no significant impact or a
notice of intent to prepare an
environmental impact statement.
Simultaneously, the availability of
environmental assessments will be
announced by publishing a notice
consistent with the notification
provisions of § 372.8.

(b) Comments, if any, will be
transmitted, together with any analyses
and recommendations, to the APHIS
decisionmaker who may then take
appropriate action.

(c) Changes to environmental
assessments and findings of no
significant impact which are prompted
by comments, new information, or any
other source, will normally be
announced in the same manner as the
notice of availability (except that all
commenters will be mailed copies of
changes directly) prior to implementing
the proposed action or any alternative.

(d) Environmental impact statements
will be processed from inception
(publication of the notice of intent) to
completion (publication of a final
enyvironmental impact statement or a
supplement) according to the Council
on Environmental Quality
implementing regulations.

(e) For rulemaking or adjudicatory
proceedings, relevant environmental
documents, comments, and responses
will be a part of the administrative
record.

(f) For all APHIS activity that is
subject to the NEPA process, relevant
environmental documents, comments,
and responses will accompany
proposals through the review process.

(g) The APHIS decisionmaker for each
NEPA document will consider the range
of alternatives discussed in
environmental documents in reaching
their determinations on the merits of
proposed actions.

§372.10 Supplementing environmental
impact statements.

Once a decision to supplement an
environmental impact statement is
made, a notice of intent will be
published. The administrative record
will thereafter be open. The
supplemental document will then be
processed in the same fashion
(exclusive of scoping) as a draft and a
final statement, unless alternative
procedures are approved by CEQ, and
will become part of the administrative
record.

Done in Washington, DC, this 26th day of
May 1994.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 94-13403 Filed 6-2-94; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 600, 601, and 610
[Docket No. 94N-0066]

Review of General Biologics and
Licensing Regulations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Intent to review regulations;
request for comments.

SUMMARY: The Food and Drug
Administration (FDA) is conducting a
review of certain general biologics and
licensing regulations and is requesting
public comment on these regulations.
This review is intended to identify
regulations that are outdated,
burdensome, inefficient, or otherwise
unsuitable or unnecessary from a
regulatory standpoint and in need of
revision. This review is part of FDA's
program to periodically review existing
significant regulations. A request for
comments on certain regulations for
blood establishments and blood
products will be published elsewhere in
this issue of the Federal Register.
DATES: Written comments by August 17
1994.

ADDRESSES: Submit written comments to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTAC1: Ann
Reed Gaines or Timothy W. Beth, Center
for Biologics Evaluation and Research
(HFM-635), Food and Drug
Administration, 1401 Rockville Pike,




