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Debarment and Suspension 
(nonprocurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants);

7 CFR part 3018—USDA 
Implementation of New Restrictions 
on Lobbying. Imposes prohibitions 
and requirements for disclosure and 
certification related to lobbying on 
recipients of Federal contracts, grants, 
cooperative agreements, and loans;

7 CFR part 3051—Audits of Institutions 
of Higher Education and Other

Nonprofit Institutions (58 Fed. Reg. 
41,410 [August 3,1993]), 
implementing OMB Circular A-133, 
“Audits of Institutions of Higher 
Education and Other Nonprofit 
Institutions”;

29 U.S.C. 794, Section 5 0 4 -  
Rehabilitation Act of 1973, and 7 CFR 
part 15B (USDA implementation of 
the statute), prohibiting 
discrimination based upon physical 
or mental handicap in Federally 
assisted programs; and,

35 U.S.C 200, et seq.—Bayh-Dole Act 
controlling allocation of rights to 
inventions made by employees of 
small business firms and domestic 
nonprofit organizations, including 
universities, in Federally assisted 
programs (implementing regulations 
are cpntained in 37 CFR part 401),

Joh n  S . Bottum,
Acting Associate A dministrator, Extension
Service.
[FR Doc. 9 4 -1 2 0 0 3  F iled  5 -1 7 -9 4 ; 8 :45  ami
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration

49 CFR Parts 383, 390, and 391 
[FHWA Docket No. M C -92-13]

RIN 2125-AC93

Violations of Out-of-Service Orders by 
Commercial Motor Vehicle Operators; 
Disqualifications and Penalties

AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: Final rule. ________ ________

SUMMARY: The FHWA is amending the 
Federal Motor Carrier Safety 
Regulations (FMCSRs) by making a 
conviction of any violation of an out-of
service order by a driver of a 
commercial motor vehicle (CMV) a 
disqualifying offense. Such a conviction 
will result in suspension, revocation, or 
cancellation of the driver’s commercial 
driver’s license (CDL), or 
disqualification by the FHWA, for a 
period of time from 90 days to five 
years. Civil monetary penalties are 
provided for both drivers and their 
employers. This rule implements 
section 4009 of the Motor Carrier Safety 
Act of 1991 and responds to a petition 
filed by the Commercial Vehicle Safety 
Alliance (CVSA) on June 22,1990. A 
State’s failure to adopt the requirements 
of this rule will result in a withholding 
of Federal-aid highway funds. This 
action will deter the illegal operation of 
CMVs in violation of an out-of-service 
order.
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: Ms. 
W. Teresa Doggett, Driver Standards 
Division, Office of Motor Carrier 
Standards (202) 366-4009, or Mr. David 
Sett, Office of the Chief Counsel, (202) 
366-0834, Federal Highway 
Administration, 400 Seventh Street SW., 
Washington, DC 20590. Office horns are 
from 7:45 a.m. to 4:15 p.m., e .t, Monday 
through Friday, except legal Federal 
holidays.
SUPPLEMENTARY INFORMATION: 

Background
On January 15,1993, the FHWA 

published a notice of proposed 
rulemaking (NPRM) (58 FR 4640) that 
would amend 49 CFR parts 383, 390, 
and 391 to make a conviction of any 
violation of an out-of-service order by a 
driver of a commercial motor vehicle 
(CMV) a disqualifying offense. Such a 
conviction will result in suspension, 
revocation, or cancellation of the 
driver’s commercial driver’s license 
(CDL), or disqualification by the FHWA,

for a period of time from 90 days to five 
years. Civil monetary penalties were 
also proposed for both drivers and their 
employers. The NPRM responded to 
section 4009 of the Motor Carrier Act of 
1991 (49 U.S.C. app. 2718), which 
directed the Secretary of Transportation 
to establish sanctions, penalties, and 
disqualifications relating to violations of 
out-of-service orders by persons 
operating commercial motor vehicles.

The statute specifies that any operator 
of a CMV who is convicted of a first 
violation of an out-of-service order is to 
be disqualified for no less than 90 days. 
Subsequent violations would lead to 
disqualification periods of from one to 
five years. The statute also sets forth 
civil penalties of not less than $1,000 for 
drivers who are convicted of a violation 
of an out-of-service order, and of not 
more than $10,000 for employers who 
are convicted of knowingly allowing a 
driver to violate an out-of-service order. 
Finally, the statute added State adoption 
and enforcement of the penalties for 
out-of-service violations to the list of 
conditions necessary to achieve 
“substantial compliance” with section 
12009(a) of the Commercial Motor 
Vehicle Safety Act of 1986, and thereby 
avoid a withholding of apportioned 
Federal-aid highway funds. 49 U.S.C. 
app. 2708, 2710.

The NPRM also responded to a June 
22,1990, petition filed by the 
Commercial Vehicle Safety Alliance 
(CVSA), to include violations of out-of- 
service orders as disqualifying offenses 
under the provisions of the CDL 
program. The CVSA is an alliance of 
CMV safety enforcement officials from 
the United States, the Canadian 
provinces and territories, and the 
Federal government of Mexico.
Applicability

This rulemaking adds, to 49 CFR part 
383 of the FMCSRs, disqualification 
periods and civil penalties for drivers, 
and civil penalties for employers, who 
violate out-of-service orders. Part 383 
generally encompasses every driver of a 
motor vehicle that— v " -

(1) Has a gross combination weight 
rating (GCWR) of 26,001 or more 
pounds, inclusive of a towed vehicle 
with a gross vehicle weight rating 
(GVWR) over 10,000 pounds;

(2) Has a GVWR of 26,001 pounds or 
more;

(3) Is designed to transport 16 or more 
passengers, including the driver; or

(4) Is of any size and is used in the 
transportation of materials found to be 
hazardous for the purposes of the 
Hazardous Materials Transportation Act 
and which is required to be placarded 
under the Hazardous Materials

Regulations (49 CFR part 172, subpart
F). ^ = ■

No exceptions to the applicability of 
CDL requirements are provided in the 
regulations. Pursuant to the waiver 
authority granted in section 12013 of the 
Commercial Motor Vehicle Safety Act of 
1986, however, the FHWA, on 
September 26,1988, issued specific 
waiver provisions covering active-duty 
military personnel and, at each States 
discretion, certain farmers, firefighters, 
and operators of emergency equipment 
(53 FR 37313). Similarly, on April 17, 
1992, the FHWA issued a notice of final 
disposition authorizing States to exempt 
certain employees of farm-related 
service industries from CDL knowledge 
and skills testing, allowing them to 
obtain a restricted CDL (57 FR 13650). 
Employees of farm-related service 
industries are still subject to all other 
CDL requirements. For these groups, the 
FHWA found that the waivers were not 
contrary to the public interest and 
would not diminish the safe operation 
of commercial motor vehicles.

To preserve consistency between 49 
CFR part 383 (the CDL rules) and 49 
CFR part 391 (qualifications of drivers), 
this action will also extend the purview 
of these regulations requiring 
disqualifications for violations of out-of- 
service orders to drivers of CMVs as 
defined in 49 CFR 390.5. This extension 
will affect all vehicles with a GVWR or 
GCWR greater than 10,000 pounds. This 
extension, based upon the FHWA’s 
authority to establish minimum safety 
standards for CMVs, 49 U.S.C. 3102, 49 
U.S.C. app. 2505, reflects the FHWA’s 
belief that a smaller vehicle operating 
while designated as an “imminent 
hazard” presents the same kind of safety 
risk as a larger vehicle. Drivers of CMVs 
with a GVWR or GCWR greater than
10,000 pounds are already subject to 
civil penalties for violating out-of- 
service orders, as described in appendix 
A (IV) to part 386. The driver 
disqualifications set forth in this 
rulemaking will serve as an additional 
inducement to refrain from illegally 
operating a CMV in violation of an out- 
of-service order.
Definition

Out-of-service orders are issued in 
various forms. Operations out-of-service 
orders result from a Safety or 
Compliance Review conducted by the 
FHWA or an authorized enforcement 
officer of a State or local jurisdiction. 
Upon a finding of repeated failure to 
come into compliance with the Federal 
Motor Carrier Safety Regulations 
(FMCSRs) despite multiple enforcement 
actions, operations out-of-service orders 
direct a motor carrier to cease all or that
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part of the motor carrier’s operations 
constituting an imminent hazard to 
safety. Additionally, hazardous 
materials and passenger carriers 
assigned unsatisfactory safety ratings are 
given 45 days to improve their ratings 
or have such operations ordered out of 
service. 49 CFR 385.13.

Out-of-service orders may also be 
issued with respect to particular drivers 
or vehicles, rather than for the overall 
operations of a motor carrier. The 
CVSA, in cooperation with the FHWA, 
has established the North American 
Uniform Out-of-Service Criteria 
governing driver, vehicle, and 
hazardous materials out-of-service 
conditions. See 49 CFR, chapter III, 
subchapter B, appendix G for a 
comparison of the out-of-service criteria 
and the FHWA’s periodic inspection 
standards. Driver out-of-service criteria 
identify driver violations that render the 
CMV operator unqualified to drive or 
required the operator to be ordered out- 
of-service. Vehicle out-of-service criteria 
identify critical vehicle inspection items 
and provide procedures for safety 
inspectors to place vehicles in an out- 
of-service category. The hazardous 
materials out-of-service criteria 
delineate similar items of 
noncompliance, but are specifically 
designed to abate unsafe conditions 
which may be particular to carriage of 
hazardous materials. The States and 
jurisdictions which are members of the 
CVSA apply these out-of-service criteria 
through the use of common inspection 
standards. The great majority of these 
inspections are conducted at roadside 
facilities.
Discussion of Comments

The NPRM generated 47 comments 
from interested parties, including: 26 
States, 4 State associations, 2 motor 
carrier companies, 2 trade associations,
6 agricultural associations, 2 local 
representatives of the California United 
Transportation Union, a truckdriver, a 
member of a custom harvester 
organization, the National School 
Transportation Association, the 
Chemical Waste Transportation 
Institute, and the American Trucking 
Associations (ATA). The comments 
were generally supportive of the 
FHWA’s efforts to make any violation of 
an out-of-service order by a driver of a 
CMV a disqualifying offense resulting in 
the loss of a CDL, or disqualification by 
the FHWA. Also, the commenters were 
supportive of the need for appropriate 
monetary sanctions for both drivers and 
motor carriers who violate out-of-service 
orders.

The commenters raised issues in five 
general categories: (1) Penalty structure;

(2) types of offenses; (3) substantial 
State compliance; (4) CMV weight 
threshold; and (5) notification system 
for enforcement.
Penalty Structure

Twenty-two comments were received 
regarding the penalties proposed in the 
NPRM for violations of out-of-service 
orders. A number of the commenters 
stated that the FHWA should utilize the 
existing penalty structure for serious 
traffic violations in 49 CFR 383.51(c) 
(60-day disqualification for a second 
offense, 120 days for a third). The 
Secretary of State of Illinois correctly 
noted that the proposal elevates 
violations of out-of-service orders above 
serious traffic violations in terms of 
penalties, opining that an unintended 
effect might be to dilute the importance 
of other serious traffic violations.

Most of the commenters favored the 
proposed 90-day disqualification for the 
first conviction of an out-of-service 
order. Six commenters stated, however, 
that the five-year disqualification for a 
second or subsequent violation of an 
out-of-service order is excessive. For 
example, the North Carolina Department 
of Motor Vehicles (DMV) stated that the 
proposal would result in an excessive 
adverse economic impact on the driver. 
Several commenters suggested that 
unduly harsh penalties might actually 
discourage convictions for second 
violations. North Carolina DMV suggests 
the five-year disqualification for second 
or subsequent violations be reduced to 
one year, with a third violation carrying 
a more severe penalty, such as a five- 
year disqualification. The ATA agreed 
with this more graduated scale, 
including a period of not less than two 
years nor more than five years for a 
third or subsequent offense.

Several States also suggested giving 
the States a range of disqualification 
periods to apply. The Wisconsin 
Department of Transportation stated 
that its legislature may resist the 
absolute five-year disqualification 
period for second or subsequent 
convictions. Wisconsin suggests 
allowing the courts to exercise 
discretion to order a shorter period 
where the situation warrants.

The Wyoming Department of 
Transportation (DOT) expressed 
concern that there is no timeframe 
provided for the enhanced penalty for a 
second or subsequent conviction for 
violating an out-of-service order; under 
the proposal, the more severe penalty 
for a subsequent violation applies 
regardless of the time lapse between the 
first and subsequent violations. The 
Wyoming DOT believes that although 
convictions may remain on a driver’s

record for a lifetime, a hearing officer 
may very well refuse to order a five-year 
disqualification for offenses that 
occurred 20 to 50 years apart. The 
Wyoming DOT suggests that a 
reasonable timeframe for enhanced 
penalties for subsequent violations be 
included.

Several commenters suggested more 
severe sanctions based on the nature of 
the violation. Two States commented 
that the penalties should be more severe 
when violation of an out-of-service 
order results in an injury or fatality. The 
CVSA suggests a longer disqualification 
period, at least 180 days, for a first 
violation involving vehicles 
transporting placardable loads of 
hazardous materials or transporting 
passengers.

With respect to the civil penalties for 
violating out-of-service orders, most 
commenters agreed that civil penalties 
should be assessed for both employees 
and employers who violate out-of- 
service orders. All commenters noted 
the disparity between the penalties 
imposed on the driver and the 
employer. The proposal included a 
$1,000 minimum penalty for drivers, 
with no maximum, and a $10,000 
maximum penalty on employers, with 
no minimum. This creates the potential 
for a motor carrier to be assessed a lesser 
penalty than a driver for violating an 
out-of-service order. Furthermore, by 
making violation of any out-of-service 
order by the driver a per se offense, the 
NPRM would hold drivers to a higher 
standard than motor carriers, for which 
knowledge is a necessary element. 
Several commenters suggested 
providing a minimum employer penalty 
at least equal to the $1,000 penalty 
imposed on drivers and adding an 
intent requirement to the driver 
violation.

The Owner-Operator Independent 
# Drivers Association (OOIDA) stated that 
the disqualification of a driver from 
operating a commercial motor vehicle is 
a sufficient penalty to deter drivers from 
operating an out-of-service vehicle, 
obviating the need for civil penalties. 
The ATA, while supporting thè concept 
of driver penalties, suggested waiving 
the statutory minimum penalty of 
$1,000 for drivers in favor of a process 
which considers all relevant factors and 
affords the flexibility to assess a lower 
penalty where warranted. The ATA 
noted that $1,000 is the maximum 
penalty for violation of an out-of-service 
order in the CVSA schedule of 
recommended penalties.

FHWA R esponse: Under 49 U.S.C. 
app. 2718, the FHWA must establish a 
new category of disqualifications and 
penalties for violations of out-of-service
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orders. Because the disqualification 
periods mandated by the Congress for 
violations of out-of*service orders are 
different from the periods for serious 
traffic offenses and other violations 
already appearing in § 383.51(b) and (c), 
they will be placed in a new paragraph
(d) in the revised structure of § 383.51. 
The FHWA has no discretion to include 
violations of out-of-service orders as 
serious traffic offenses subject to lesser 
disqualification periods than those 
required by 49 U.S.C. app. 2718. The 
statute requires that disqualification for 
a first violation of an out-of-service 
order be for a period of at least 90 days, 
and that subsequent violations carry 
disqualification for periods of from one 
to five years.

Within these parameters, however, 49 
U.S.C. app. 2718 grants the FHWA 
flexibility. The proposal incorporated 
this flexibility by setting the periods for 
second or subsequent violations of out- 
of-service orders at the statutory 
maximum of five years. The FHWA 
acknowledges the severity of the 
penalties proposed, and especially the 
potential impact upon a driver’s 
livelihood, but believes that a violation 
of an out-of-service order presents an 
imminent hazard to highway safety and 
must be treated accordingly. The FHWA 
further acknowledges the importance to 
the States of ensuring fairness and 
judicial cooperation in the process by 
allowing judges a measure of discretion 
in setting sanctions.

In balancing these concerns, the 
FHWA finds that a more graduated 
penalty structure, allowing judicial 
discretion, meets the needs of all sides, 
is consistent with the current structure 
of CDL requirements, and is within the 
scope of the congressional mandate. The 
disqualification periods provided in the 
final rule are accordingly changed to the 
following: (1) First violation—a driver 
who is convicted of a first violation of * 
an out-of-service order is disqualified 
for a period of not less than 90 days and 
not more than one year, (2) Second 
violation—a driver who is convicted of 
two violations of out-of-service orders in 
separate incidents is disqualified for a 
period of at least one year and not more 
than five years, and (3) Third or 
subsequent violations—a driver who is 
convicted of three or more violations of 
out-of-service orders in separate 
incidents is disqualified for a period of 
at least three years and not more than 
five years. Consistent with the structure 
of CDL requirements, these 
disqualification periods are minimum 
standards and the States are free to 
impose more stringent sanctions.

The statute is silent regarding the time 
between first and subsequent violations.

The proposal would attach the more 
severe disqualification periods 
regardless of the time. The FHWA 
agrees with the commenters that, 
consistent with the sanctions for serious 
traffic violations, a reasonable 
timeframe should be added to the rule. 
Therefore, the FHWA is setting a 10- 
year limit for the enhanced penalty for 
second or subsequent violations.

In evaluating tne suggestions to tailor 
sanctions to the nature of the violation, 
the FHWA agrees that the sanctions 
should be more severe when 
transporting hazardous materials or 
when operating motor vehicles designed 
to transport more than 15 passengers, 
including the driver. Section 383.51(b) 
currently provides for increased 
sanctions for controlled substance and 
alcohol violations when transporting 
hazardous materials. The special 
potential for catastrophic occurrences 
inherent in both passenger and 
hazardous materials transportation, and 
the consequent need for greater 
deterrence from violations, justify 
extending the increased sanctions to 
both situations. The final rule provides 
for a disqualification period of at least 
180 days for a first violation of an out- 
of-service order, and from three to five 
years for any subsequent violations, 
involving the transportation of 
hazardous materials or the operation of 
motor vehicles designed to transport 
more than 15 passengers, including the 
driver. The FHWA believes that the 
operation of motor vehicles "designed 
to transport” more than 15 passengers, 
including the driver, is consistent with 
current regulations for definitions of 
"commercial motor vehicle” in part 383 
and part 390.

The rule provides sanctions for 
operating any commercial motor vehicle 
placed out-of-service. The statute does 
not address any accidents that may 
occur from violating out-of-service 
orders. Therefore, the FHWA does not 
believe that the length of the periods of 
disqualification should be proportional 
to the accident or bodily injury caused 
by the violation. Presumably, State 
criminal laws would apply to 
intentional violations which, result in ; 
injury.

Finally, the final rule incorporates the 
commenters’ suggestions regarding 
maximum and minimum civil penalties 
and driver intent, by exercising the 
Secretary’s discretion under the statute. 
The rule sets a range of penalties of not 
less than $1,000 nor more than $2,500 
for drivers who violate out-of-service 
orders, and a range of not less than 
$2,500 nor more than $10,000 for 
employers. The $2,500 maximum 
penalty for drivers is consistent with 49

U.S.C. 521(b)(2)(B), which sets a 
maximum of $2,500 for various CDL 
violations, including violations of out- 
of-service orders issued under 49 CFR
392.5 (Section 12008(d)(2) of the 
Commercial Motor Vehicle Safety Act of 
1986). The $2,500 minimum penalty for 
employers ensures that employers will 
not be assessed lesser penalties than 
drivers, and is consistent with the 
penalties set forth in 49 U.S.C. 
521(b)(2)(A), which subjects employers 
to higher civil penalties than employees.
Types of Offenses

The Michigan Department of State 
(DOS) made several comments regarding 
the offenses defined in the rule. 
Michigan stated that the rule does not 
appear to require State and local 
jurisdictions to add any underlying, 
substantive safety standards, the 
violation of which would lead to an out- 
of-service order, to its motor carrier 
regulations. The rule merely requires 
that violations of out-of-service orders 
under existing law lead to driver 
disqualifications and CDL suspensions. 
This implies that a State must also add 
sections to its regulations which 
prohibit violations of out-of-service 
orders. Michigan DOS suggests that a 
section containing such a prohibition be 
added to the rule.

Michigan DOS also commented that it 
understood the proposed definition of 
"out-of-service order” in § 383.5 as 
referring only to out-of-service orders 
issued under Federal law, and not to 
such orders issued under State or local 
law.

Michigan DOS further commented on 
the "major shift ipr responsibility” 
occasioned by the rule’s requirement 
that States regulate and sanction 
employers for the first time, questioning 
whether the expansion will be justified 
by the results. Many other commenters 
supported assessing civil penalties 
against employers that knowingly 
violate out-of-service orders.

FHWA Response: Michigan DOS is 
correct that the rule does not require 
any changes or additions to substantive, 
underlying safety regulations or the 
manner in which they are enforced. The 
FHWA strives to achieve compatibility 
between Federal and State standards 
through the Motor Carrier Safety 
Assistance Program (MCSAP) and 49 
CFR part 355 (Compatibility of State 
Laws and Regulations Affecting 
Interstate Motor Carrier Operations). 
States should continue to enforce their 
motor carrier safety laws and 
regulations and issue out-of-service 
orders as they are doing now. The rule 
also does not require changes in the
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manner in which States detect out-of
service violations.

What the rule does require is that 
whenever any out-of- service order is 
violated, sanctions must be placed on 
the offending party. The final rule is 
being changed to clarify that the j. 
underlying out-of-service order includes 
those issued by Federal, State,
Canadian, Mexican, and local officials 
under Federal, State, Canadian, 
Mexican, and local law. The proposed 
rule referred only to out-of-service 
orders issued under Federal law. The 
statute, however, includes no such 
limitation. In practice, under the 
Federal/State partnership, States apply 
State law which should be compatible 
with the FMCSRs. Federal, State, 
Canadian, Mexican, and local 
jurisdictions that enforce the FMCSRs 
through out-of-service conditions, such 
as those contained in the current CVSA/ 
FHWA North American Uniform Out-of- 
Service Criteria, should consider 
violation of these criteria to be the same 
as violating the FMCSRs. If a driver is 
convicted of a violation of any out-of
service order under such compatible 
State law, the sanctions in this rule 
must be imposed.

Currently, the FMCSRs contain 
provisions that prohibit the operation of 
a CMV if the driver or the vehicle is not 
in compliance with its requirements. 
Therefore, the States should already 
have in their laws, through the Federal/ 
State partnership and MCSAP, similar 
prohibitions. In any event, States must 
ensure that they also prohibit operation 
of vehicles and drivers that have been 
placed out-of-service, or make any other 
amendments to their laws that are 
necessary to apply the required 
sanctions.

Finally, the FHWA recognizes that 
currently many States generally do not 
become involved in enforcement of 
safety regulations directly against the 
motor carrier, choosing instead to focus 
efforts on roadside enforcement against 
vehicles and drivers. By statute, the rule 
adds penalties directed at motor carriers 
that knowingly allow, permit, authorize, 
or require an employee to violate an out- 
of-service order.

This rule does not mandate any 
change in a State’s existing enforcement 
procedures toward motor carriers whose 
drivers violate out-of-service orders. 
However, the FHWA does view the 
institution of additional enforcement 
procedures as consonant with highway 
safety goals, arid encourages the 
implementation of such procedures as 
are legally permissible within each 
State.

The FHWA acknowledges the 
jurisdictional hurdle facing a State

seeking to sanction a motor carrier 
whose principal place of business is 
located in another State. Nothing in the 
rule, however, requires a State to change 
its method of enforcement or of 
acquiring jurisdiction over a motor 
carrier whose principal place of 
business is located in another State. 
Though each State must enforce 
violations against each motor carrier 
whose principal place of business is 
located within the State, there may be 
instances where it is not within a State’s 
capability to enforce violations against a 
motor carrier whose principal place of 
business is located outside of the State. 
In these instances, States are encouraged 
to report evidence of out-of-service 
violations, committed by motor carriers 
whose principal place of business is 
located in another State, to the FHWA 
for enforcement action.
Substantial Compliance

Several commenters were concerned 
with State responsibility for 
implementing the rule. Under 49 U.S;C. 
app. 2708(a)(21), such implementation 
is the 22d requirement for State 
participation in the CDL program. 
Failure to achieve “substantial 
compliance” with the requirements by 
October 1,1993, would result in a State 
having apportioned Federal-aid 
highway fends withheld under 49 
U.S.C. app. 2710. All eight States 
commenting on the issue stated that it 
would be virtually impossible to meet 
the deadline. Most recommended at 
least a two-year extension for 
compliance.

For example, the Maryland 
Department of Transportation (DOT) 
stated that the October 1,1993, deadline 
gives States insufficient lead time to 
pass appropriate legislation to 
incorporate the new requirement. 
Maryland DOT recommends that the 
FHWA extend the compliance date to 
September 30,1996. The Utah 
Department of Public Safety is 
concerned about the administrative 
processes required to implement the 
rule. Implementation would necessitate 
substantial changes not only to Utah’s 
law, but also to its data processing 
system, its driver notification letters, 
and agreements with the courts to 
forward conviction information to the 
State licensing agencies, among other 
procedures,

A few States suggested that violations 
of out-of-service orders should simply 
not be an item for substantial 
compliance. They stated that because 
States and the CVSA are willing to 
adopt penalties on their own, it should 
never become necessary to withhold 
apportioned Federal-aid highway fends.

FHWA R esponse: The statute added 
State adoption and enforcement of the 
penalties for out-of-service violations to 
the list of conditions necessary to 
achieve substantial compliance with 49 
U.S.C. app. 2708, and thereby avoid 
having apportioned Federal-aid 
highway fends withheld. The condition 
was placed in § 2708{a)(21), along with 
enforcement of drinking and driving 
regulations. The two conditions differ 
enough that the FHWA regards this as 
the 22d requirement for substantial 
compliance. The FHWA believes it 
would be contrary to the public interest 
to waive all out-of-service violations 
requirements as a condition for State 
participation.

The FHWA shares, however, State 
agencies’ concerns with regard to the 
October 1,1993, deadline, which was 
established in 1966 for items in the 
original legislation and has already 
passed. The FHWA understands the 
complexity of revising State legislation 
and establishing procedures to 
incorporate the new requirements into 
existing systems. The FHWA is, 
therefore, extending the deadline for 
achieving substantial compliance with 
the 22d requirement for State 
participation, added as an item for 
substantial compliance in 1991, until 
October 1» 1996. States are encouraged, 
of course, to implement changes in their 
laws arid regulations and begin State 
enforcement prior to that date. States 
that discover out-of-service violations 
before adding the disqualification and 
CDL suspension provisions to their laws 
are encouraged to forward evidence of 
the violations to the FHWA for possible 
institution of disqualification 
proceedings under Federal law. This 
matter is felly addressed in a final rule 
on substantial compliance with CDL 
requirements published elsewhere in 
today’s Federal Register.

The substantial compliance NPRM 
suggested a two-year extension of the 
deadline (to October 1,1995) for 
substantial State compliance with the 
2 2d requirement for State participation. 
However, we are changing the date to 
allow three years for State compliance, 
thus making it consistent with the time 
period required by Part 350, Motor 
Carrier Safety Assistance Program, for 
States to adopt new requirements.
Weight Threshold

Several commenters, including 
OOIDA, agreed with the concept of the 
FHWA using its general authority, to 
regulate motor carrier safety, to extend 
the purview of the regulations requiring 
disqualifications for violations of out-of- 
service orders to drivers of vehicles, in 
interstate commerce, with a GVWR of
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greater than 10,000 pounds. The OOIDA 
further stated that, as professional 
drivers who share the road with these 
vehicles, its members believe that this 
category of vehicles should be subject to 
the same careful regulation as their 
larger counterparts.

The New York State Police stated that 
since the Federal (non-CDL) definition 
of a CMV (§ 390.5) includes vehicles 
having a GVWR of less than 26,000 
pounds, and allows for the inspection 
and placing out-of-service of unsafe 
vehicles, operators of such vehicles 
should also be subject to the same 
sanctions for violations as those 
required to obtain CDLs. The New York 
State Police support the proposal 
because it goes beyond the State’s 
present requirements and establishes 
nationwide uniformity within the law 
enforcement community .

A few State agencies, including 
Maryland DOT, Delaware Department of 
Public Safety (DPS), and Wyoming DOT 
stated that because of the differences in 
the weight thresholds at which CDL 
requirements and 49 CFR parts 390-399 
apply, the rule should apply to either 
CDL drivers or drivers covered by those 
parts, but not both. The Delaware DPS 
recommended that the out-of-service 
rule apply only to vehicles over 26,000 
pounds GVWR in order to avoid conflict 
within the regulations and confusion in 
the industry.

The Michigan DOS commented on the 
crossover effect of driver 
disqualifications at the different weight 
thresholds. The Michigan DOS stated 
that the scope of the proposed rule may 
be much broader than the present CDL 
suspension provisions, since it appears 
a driver may be disqualified for 
violating an out-of-service order issued 
while operating a nonCDL-defined 
CMV. While the present CDL 
disqualification provisions require that 
the offense be committed in a CDL- 
defined CMV, Michigan DOS believes 
the proposed rule would require States 
to enact a law which would impose a 
CDL suspension upon a driver who is 
convicted of violating an out-of-service 
order while operating any CMV, CDL- 
type or otherwise.

The Ohio Department of Highway 
Safety (DHS) commented that the 
inclusion of mandatory disqualification 
sanctions related to tfi(B operation of 
vehicles having a GVWR greater than
10,000 pounds is inconsistent with the 
minimum testing requirements of the 
CDL program which do not apply to 
CMVs under 26,001 pounds. The Ohio 
DHS stated that including CMVs with a 
GVWR greater than 10,000 pounds 
results in a two-tiered license 
sanctioning system at the State level,

with CDL license disqualifications 
affecting drivers of one class of CMVs 
and current out-of-service orders 
affecting another class of CMVs. The 
Ohio DHS further commented that in 
order to achieve consistency in the CDL 
program, the current rules need to be 
revised to include a new definition of 
commercial motor vehicle,

FHWA R esponse: The FHWA believes 
that operation of a smaller vehicle 
having a GVWR between 10,001 and
26,000 pounds, which has been 
designated as an imminent hazard to 
safety and placed out of service, 
presents the same kind of safety risk as 
a larger vehicle. The presence or 
absence of a CDL requirement does not 
alter this fact. The extension of driver 
disqualification periods to 
transportation covered only by parts 390 
and 391 of the FMCSRs should serve as 
an additional deterrent to operating an 
imminently hazardous vehicle or 
otherwise violating an out-of-service 
order. Civil penalties for non-CDL 
violations of out-of-service orders are 
already provided in appendix A to part 
386 of the FMCSRs and are not included 
in the final rule. This bifurcated 
structure, with CDL and non-CDL 
standards, mirrors the structure of 
disqualifications for driving under the 
influence of alcohol.

The FHWA agrees, however, with the 
comment by the Michigan DOS that the 
proposed rule did not specify whether 
the violation need be committed in a 
CDL-defined commercial motor vehicle 
for a CDL license suspension to apply. 
Section 383.51(d) is, therefore, being 
amended to reflect that the violation of 
an out-of-service order must occur in a 
CDL-defined vehicle, as provided in the 
statute. This does not mean, however, 
that the underlying violation leading to 
the out-of-service order must have been 
committed in a CDL-defined vehicle. 
The underlying violation may have 
occurred in a CDL-defined vehicle or a 
CMV as defined in § 390.5. The 
definition of “out-of-service order” in 
§ 383.5 expressly refers to orders issued 
under the FMCSRs and corresponding 
State law, which generally cover 
vehicles of 10,001 pounds or greater.

Of course, non-CDL underlying 
violations leading to CDL penalties 
(suspension or revocation) can only 
arise with regard to driver and 
operations out-of-service orders, and not 
with those placed on vehicles. If a 
nonCDL-defined CMV is placed out-of
service, violation of the order by 
operating the vehicle before it is 
repaired would not occur in a CMV as 
defined in the rule. Therefore, CDL 
penalties would not apply. A part 391 
violation may have occurred, however,

in the unlikely event that a CDL holder 
in a 15,000 pound vehicle is placed out 
of service under § 395.13 for driving in 
excess of the maximum allowable hours, 
and then operates a CDL-defined CMV. 
In this situation, the driver’s CDL will 
be suspended or revoked. .

The States would be responsible for 
disqualification of CDL drivers who are 
convicted of violating out-of-service 
orders while operating CDL-defined 
CMVs. Disqualifications for violations of 
out-of-service orders would be effected 
using the same procedures currently 
used to disqualify drivers for being 
convicted of driving while under the 
influence of alcohol or any of the other 
disqualifying offenses found in 49 CFR 
383.51. •

The FHWA will conduct 
disqualification proceedings against 
nonCDL drivers covered by the FMCSRs 
under 49 CFR part 386. The FHWA 
encourages States, when promulgating 
the rule for violating out-of-service 
orders for purposes of substantial 
compliance with CDL requirements, to 
also extend the applicability of 
disqualifications to violations of out-of
service orders occurring in CMVs as 
defined in § 390.5. States with 
regulations which are compatible with 
49 CFR 391.15 may also issue 
disqualifications to nonCDL drivers.
The FHWA urges the States to 
disqualify the driver by whatever means 
it deems necessary, including license 
withdrawal or suspension.
Notification System

There were 18 comments on this 
subject. All commenters, including the 
CVSA, agreed that no law can be an 
effective deterrent unless it is 
enforceable. The CVSA further stated 
that it is important that commercial 
motor vehicle inspectors have 
immediate access to information „ 
concerning drivers and vehicles that 
have been placed out of service. This, 
they state, might require the 
development of a unique information 
management system similar to the 
Commercial Driver’s License 
Information System (CDLIS).

Several States commented on the 
enforcement of violations of out-of
service orders and notification to law 
enforcement officials. The California 
Department of Motor Vehicles 
supported the concept of increasing 
penalties for out-of-service violations, 
however, it stated that the NPRM did 
not address how law enforcement 
agencies throughout each State would 
know when a company or driver is 
issued an out-of-service order, or if a 
company or driver had corrected the 
problem that caused the violation. The
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Michigan DOS stated that new offenses 
may not be effectively enforced unless 
an out-of-service notification system is 
established.

The Ohio DHS commented that for 
those States which have separate 
licensing and FMCSRs enforcement 
functions relative to CDL requirements 
and which do not currently receive 
information on out-of-service violations, 
the ability to determine administratively 
whether out-of-service violations are 
received is the initial problem. Ohio 
DHS further commented that the States 
must have a method of advising 
enforcement officials that an out-of- 
service order violation exists.

The Maryland DOT commented that 
since the FHWA does not communicate 
its disqualification penalties to the 
States, a new paragraph should be 
added to part 391, requiring the FHWA 
to notify die driver’s home State of any 
driver disqualifications for violations of 
out-of-service orders under the FMCSRs.

FHWA R esponse: The FHWA agrees 
that effective notification systems must 
be developed to enable States to quickly 
learn of violations of out-of-service 
orders. The FHWA also agrees that some 
form of verification system would give 
law enforcement officials immediate 
access to information about each CMV 
driver that has been issued an out-of
service order, or notify them that the 
repairs have been made and the out-of- 
service order is no longer valid.

The FHWA and the States are 
exploring various approaches to 
enhance the out-of-service enforcement 
efforts of Federal, State, and local law 
enforcement officials. Although national 
databases currently exist which include 
commercial vehicle and driver 
violations, these systems are not 
designed to address the “real time” data 
needs of enforcement officials at the 
roadside.

Additionally, States that participate in 
the MCSAP program are already 
required to include in their respective 
State Enforcement Plans a description of 
their roadside inspection activities that 
ensure that motor carriers make timely 
corrections of the out-of-service defects 
and other safety violations cited on the 
roadside inspection reports and that 
out-of-service drivers come into 
compliance with the regulations. The 
reinspection activities shall include 
covert operations to determine the 
extent of compliance with the States’ 
out-of-service orders. The MCSAP States 
also have tracking systems to ensure 
that the motor carrier has certified that 
the safety violations have been corrected 
and that the inspection report has been 
returned to the issuing agency. 49 CFR 
350.13.

In regard to tracing violations of out- 
of-service orders, when a driver’s CDL is 
suspended for convictions of violations 
of out-of-service orders, that information 
will be placed on the driver’s driving 
history through CDLIS or other available 
information systems and, therefore, will 
be accessible to the courts and the State 
departments of motor vehicles.

The FHWA also acknowledges the 
need for notification to States about 
Federal disqualifications of drivers. 
Through its internal administrative 
procedures, the FHWA will ensure that 
disqualification information is 
forwarded to the drivers’ home State 
licensing agency. Upon notification, the 
States should consider these violations.
Rulemaking Analyses and Notices
Regulatory Im pact
Executive Order 12866 (Regulatory 
Planning and Review) and DOT 
Regulatory Policies and Procedures

The FHWA has determined that this 
action is not a significant regulatory 
action within the meaning of Executive 
Order 12866 or significant within the 
meaning of Department of 
Transportation regulatory policies and 
procedures. It is anticipated that the 
economic impact of this rulemaking will 
be minimal because States already have 
procedures in place to enforce 
disqualifying offenses under part 383. 
This rule merely makes violating an out- 
of- service order a disqualifying offense 
which could result in license 
suspension. This action will enhance 
States’ enforcement activities without 
requiring them to make any changes or 
additions to their substantive, 
underlying safety regulations or the 
manner in which their laws are 
enforced.
Regulatory Flexibility Act

In compliance with the Regulatory 
Flexibility Act (5 U.S.C. 601-612), the 
FHWA has evaluated the effects of this 
rule on small entities. Based on the 
evaluation, the FHWA hereby certifies 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. We 
believe that the overwhelming majority 
of motor carriers, including small 
carriers and owner-operators, comply 
with out-of-service orders that may be 
issued to their drivers. Moreover, the 
FHWA believes that the adoption of this 
rule and the attendant civil penalties 
and disqualification periods will serve 
as a deterrent for drivers who may 
otherwise have violated out-of-service 
orders. Accordingly, the FHWA believes 
that actual imposition of these fines and 
penalties will be required infrequently.

Executive Order 12612 (Federalism  
A ssessm ent)

The FHWA subjected the underlying 
rules in 49 CFR part 383, which form 
the substantive basis for most of the 
requirements in this rulemaking, to a 
full Federalism Assessment under 
Executive Order 12612. See 53 FR 
27648. As a result of that analysis, the 
FHWA found that the CDL program, 
embodied in 49 CFR part 383, accorded 
fully with the letter and spirit of the 
federalism Executive Order.

Section 4009 of the Motor Carrier Act 
of 1991 requires the agency to establish 
sanctions and penalties for drivers and 
motor carriers who violate out-of-service 
orders, and further requires that States 
adopt similar sanctions and penalties in 
order to participate in the CDL program. 
Moreover, it is expected that, as a result 
of the MCSAP program, these sanctions 
and penalties will also be adopted by 
the States for violations by non-CDL 
truck and bus drivers who violate out- 
of-service orders.

As mandated by section 4009, the rule 
limits the policymaking discretion of 
the States, but does so only in narrow 
ways to achieve the national purposes of 
the Act. Accordingly, it is certified that 
the policies contained in this document 
have been assessed in light of, and fully 
in accord with, the principles, criteria, 
and requirements of the federalism 
Executive Order. Additionally, the 
requirements of this action that were not 
addressed in the Federalism Assessment 
for 49 CFR part 383 do not have 
sufficient federalism implications to 
warrant the preparation of a separate 
Federalism Assessment.
Executive Order 12372 
(Intergovernm ental Review)

Catalog of Federal Domestic 
Assistance Program Number 20.217, 
Motor Carrier Safety. The regulations 
implementing Executive Order 12372 
regarding intergovernmental 
consultation on Federal programs and 
activities apply to this program.
Paperw ork Reduction Act

This action does not contain a 
collection of information requirement 
for purposes of the Paperwork 
Reduction Act of 1980,44 U.S.C. 3501- 
3520.
N ational Environm ental Policy Act

The agency has analyzed this section 
for the purpose of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq .) and has determined 
that this action would have no effect on 
the quality of the environment.
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Regulation Identification  Number
A regulation identification number 

(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross reference this action with 
the Unified Agenda.
List of Subjects in 49 CFR Parts 383,
390, and 391

Commercial driver’s license 
documents, Commercial motor vehicles, 
Driver qualification, Highways and 
roads, Licensing and testing procedures, 
Motor carriers, and Motor vehicle safety.

Issued on: May 9,1994.
Rodney E. Slater,
Federal Highway Administrator.

In consideration of the foregoing, the 
FHWA hereby amends title 49, Code of 
Federal Regulations, chapter III, 
subchapter B, as set forth below.

PART 383—[AMENDED]
1. The authority citation for part 383 

is revised to read as follows:
Authority: 49 U.S.C. 3102; 49 U.S.C. app. 

2505, 2701 et s e q and 49 CFR 1.48.
2. Section 383.5 is amended by i 

adding, in alphabetical order, the 
definition for out-of-service order as 
follows:
§383.5 Definitions. 
* * * * *

Out-of-service order means a 
declaration by an authorized 
enforcement officer of a Federal, State, 
Canadian, Mexican, or local jurisdiction 
that a driver, a commercial motor 
vehicle, or a motor carrier operation, is 
out-of-service pursuant to §§ 386.72, 
392.5, 395.13, 396.9, or compatible 
laws, or the North American Uniform 
Out-of- Service Criteria.
*  *  *  *  *

3. In § 383.37, paragraph (a) is 
amended by removing the last word, 
“or”; paragraph (b) is amended by 
removing the period at the end and 
replacing it with or”, and paragraph
(c) is added to read as follows:

§ 383.37 Employer responsibilities.
* * * * *

(c) In which the employee, or the 
motor vehicle he/she is driving, or the 
motor carrier operation, is subject to an 
out-of-service order.

4. In § 383.51, paragraph (d) is 
redesignated as paragraph (e), and a new 
paragraph (d) is added to read as 
follows:

§ 383.51 Disqualification of drivers. 
* * * * *

(d) D isqualification fo r  violation o f  
out-of-service orders.

(1) General rule. A driver who is 
convicted of violating an out-of-service 
order while driving a commercial motor 
vehicle is disqualified for the period of 
time specified in paragraph (d)(2) of this 
section. In addition, such driver is 
subject to special penalties as contained 
in § 383.53(b).

(2) Duration o f  disqualification fo r  
violation o f  out-of-service orders.

(i) First violation. A driver is 
disqualified for not less than 90 days 
nor more than one year if the driver is 
convicted of a first violation of an out- 
of-service order.

(ii) Second violation. A driver is 
disqualified for not less than one year 
nor more than five years if, during any 
10-year period, the driver is convicted 
of two violations of out-of-service orders 
in separate incidents.

(iii) Third or subsequent violation. A 
driver is disqualified for not less than 
three years nor more than five years if, 
during any 10-year period, the driver is 
convicted of three or more violations of 
out-of-service orders in separate 
incidents.

(iv) S pecial rule fo r  hazardous 
m aterials and passenger offenses. A 
driver is disqualified for a period of not 
less than 180 days nor more than two 
years if the driver is convicted of a first 
violation of an out-of-service order 
while transporting hazardous materials 
required to be placarded under the 
Hazardous Materials Transportation Act 
(49 U.S.C. app. 1801-1813), or while 
operating motor vehicles designed to 
transport more than 15 passengers, 
including the driver. A driver is 
disqualified for a period of not less than 
three years nor more than five years if, 
during any 10-year period, the driver is 
convicted of any subsequent violations 
of out-of-service orders, in separate 
incidents, while transporting hazardous 
materials required to be placarded 
under the Hazardous Materials 
Transportation Act, or while operating 
motor vehicles designed to transport 
more than 15 passengers, including the 
driver.

(e) * * *
5. Section 383.53 is revised to read as 

follows:

§383.53 Penalties.
(a) General rule. Any person who 

violates the rules set forth in subparts B 
and C of this part may be subject to civil 
or criminal penalties as provided for in 
49 U.S.C. 521(b).

(b) Special p en alties pertaining to 
violation o f out-of-service orders.

(1) Driver violations. A driver who is 
convicted of violating an out-of-service 
order shall be subject to a civil penalty 
of not less than $1,000 nor more than 
$2,500, in addition to disqualification 
under § 383.51(d).

(2) Em ployer violations. An employer 
who is convicted of a violation of
§ 383.37(c) shall be subject to a civil 
penalty of not less than $2,500 nor more 
than $10,000.

PART 390—[AMENDED]
6. The authority citation for part 390 

continues to read as follows:
Authority: 49 U.S.C. app. 2503 and 2505; 

49 U.S.C. 3102 and 3104; and 49 CFR 1.48.
7. Section 390,5 is amended by 

adding, in alphabetical order, the 
definition for out-of-service order as 
follows:

§390.5 Definitions. 
* * * * *

Out-of-service order means a 
declaration by an authorized 
enforcement officer of a Federal, State, 
Canadian, Mexican, or local jurisdiction 
that a driver, a commercial motor 
vehicle, or a motor carrier operation, is 
out-of-service pursuant to §§ 386.72, 
392.5,395.13, 396.9, or compatible 
laws, or the North American Uniform 
Out-of-Service Criteria.
* * * * *

PART 391—[AMENDED]
8. The authority citation for part 391 

continues to read as follows:
Authority: 49 U.S.C. app. 2505; 49 U.S.C 

504 and 3102; and 49 CFR 1.48.
9. Section 391.15 is amended by 

adding a new paragraph (d) to read as 
follows:

§ 391.15 Disqualification of drivers. 
* * * * *

(d) D isqualification fo r  violation o f  
out-of-service orders.

(1) G eneral rule. A driver who is 
convicted of violating an out-of-service 
order is disqualified for the period of 
time specified in paragraph (d)(2) of tkis 
section.

(2 ) Duration o f disqualification fo r  
violation o f  out-of-service orders.

(i) First violation. A driver is 
disqualified for not less than 90 days 
nor more than one year if the driver is 
convicted of a first violation of an out- 
of-service order.

(ii) Second violation. A driver is 
disqualified for not less than one year 
nor more than five years if, during any 
10-year period, the driver is convicted 
of two violations of out-of-service orders 
in separate incidents.
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(iii) Third or subsequent violation. A 
driver is disqualified for not less than 
three years nor more than five years if, 
during any 10-year period, the driver is 
convicted of three or more violations of 
out-of-service orders in separate 
incidents.

(iv) Special rule fo r  hazardous 
m aterials and passenger offenses. A 
driver is disqualified for a period of not 
less than 180 days nor more than two 
years if the driver is convicted of a first 
violation of an out-of-service order 
while transporting hazardous materials 
required to be placarded under the 
Hazardous Materials Transportation Act 
(49 U.S.C. app. 1801-1813), or while 
operating motor vehicles designed to 
transport more than 15 passengers, 
including the driver. A driver is 
disqualified for a period of not less than 
three years nor more than five years if, 
during any 10-year period, the driver is 
convicted of any subsequent violations 
of out-of-service orders, in separate 
incidents, while transporting hazardous 
materials required to be placarded 
under the Hazardous Materials 
Transportation Act, or while operating 
motor vehicles designed to transport 
more than 15 passengers, including the 
driver.
[FR Doc. 94-11844 Filed 5-17-94; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration

49 CFR Part 384 
[FHWA Docket No. MC-93-9]
RIN 2125-AC53

State Compliance With Commercial 
Driver’s  License Program
AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: Final rule.

SUMMARY: The FHWA is issuing 
standards which States must meet to 
comply with section 12009(a) of the 
Commercial Motor Vehicle Safety Act of 
1986 to avoid the loss of Federal-aid 
highway funds as provided in section 
12011 of the Act. In addition, this 
document provides a process to 
determine annually whether each State 
meets these standards and to withhold 
highway funds in the event of 
noncompliance. ^
EFFECTIVE DATE: June 17,1994.
FOR FURTHER INFORMATION CONTACT: Mr. 
Neill L. Thomas, Driver Standards 
Division, Office of Motor Carrier 
Standards (202) 366-4001, or Mr. Paul

Brennan, Chief, Motor Carrier Law 
Division, Office of the Chief Counsel, 
(202) 366-0834, Federal Highway 
Administration, 400 Seventh Street, 
SW., Washington, DC 20590. Office 
hours are from 7:45 a.m. to 4:15 p.m., 
e.t., Monday through Friday, except 
legal Federal holidays.
SUPPLEMENTARY INFORMATION: 

Background
In 1986, Congress enacted the 

Commercial Motor Vehicle Safety Act 
(the Act) (Pub. L. 99-570, Title XII, 100 
Stat. 3207-170, as amended; 49 U.S.C. 
app. 2701 et seq.) to improve the safety 
of commercial motor vehicle (CMV) 
drivers throughout the Nation. The goals 
of the Act were to:

(1) Prevent CMV drivers from 
concealing unsafe driving records by 
carrying licenses from more than one 
State,

(2) Ensure that all CMV drivers 
demonstrate the minimum levels of 
knowledge and skills needed to safely 
operate CMVs before being licensed, 
and

(3) Subject CMV drivers to new, 
uniform sanctions for certain unsafe 
driving practices.

To accomplish these goals, Congress 
assigned responsibilities and deadlines 
to CMV drivers, employers, States, and 
the Secretary of Transportation. All 
responsibilities of the Secretary of 
Transportation in the Act were 
delegated to the FHWA. The 
responsibilities imposed on the States 
were enumerated in section 12009(a) of 
the Act (49 U.S.C. app. 2708(a)). An 
additional requirement, bringing the 
number to 22, was later added to 49 
U.S.C. app. 2708(a)(21) by the 
Intermodal Surface Transportation 
Efficiency Act of 1991 (Pub. L. 102-240, 
sec. 4009,105 Stat. 1914, 2156).

A notice of proposed rulemaking 
(NPRM) was published in the Federal 
Register (58 FR 34344) on June 24,1993. 
It set forth the specific conditions for 
that compliance by States. That NPRM 
solicited comments to Docket MC-93-9 
which proposed amending title 49, Code 
of Federal Regulations, to include a new 
part 384 to accommodate the State 
compliance rules consisting of the 22 
requirements and the procedures to 
determine State compliance with the 
Act.

The requirements set forth in this rule 
are primarily directed toward motor 
vehicle administrators and other State 
officials with responsibility to develop, 
administer, and enforce the CDL 
program. Nothing in this rule is 
intended to alter the existing 
responsibilities of drivers of CMVs and

their employers. The final rule 
addresses all 22 State requirements 
under 49 U.S.C. app. 2708(a). It also 
describes the procedure by which the 
FHWA will determine whether a State 
is in compliance and implements the 
Act’s provisions for withholding of 
funds under section 12011 (49 U.S.C. 
app. 2710) when a State is not in 
compliance.

Generally, adaptations have been 
' made to clarify the rule and make it 
more closely conform to accepted 
practices within the States. Specific 
time periods for States to execute 
disqualifying actions and to issue the 
proper notifications have been 
modified. However, the FHWA 
continues to believe that prompt 
notification to the licensing States 
through the commercial driver’s license 
information system (CDLIS) is essential 
to achieve effective disqualification, 
which is one of the primary objectives 
of the Act. The deadline for the initial 
State certification of compliance has 
been eliminated and the second 
certification has been postponed. All 
States should be able to comply within 
the required time-frame. While further 
specific State requirements may be 
useful, the FHWA is not considering 
these in this rule, but may, at a later 
date, begin a new rulemaking to 
consider enhancements to the program.
The Concept of Substantial Compliance

Title 49, U.S.C., app. 2710 requires 
the Secretary to withhold five percent of 
a State’s Federal-aid highway funds on 
the first day of the fiscal year 
succeeding the first fiscal year 
beginning after September 30,1992, 
throughout which the State does not 
substantially comply with any 
requirement of 49 U.S.C. app. 2708(a). 
Thus, the FHWA proposed its 
interpretation of substantial compliance 
with each of the 22 requirements of ‘49 
U.S.C. app. 2708(a). The FHWA regards 
its standards for substantial compliance 
as performance standards which each 
State would have to meet by means of 
the demonstrable combined effect of its 
statutes, regulations, administrative 
procedures, organizational structures, 
internal control mechanisms, resource 
assignments, and enforcement practices 
(i.e., all the components of its CDL 
program) within the time-frames 
provided in this final rule. Under this 
approach, a State that incorporates these 
.standards verbatim into its laws, but 
fails to implement and enforce them, 
could be found to be noncompliant with 
the Act. However, a State that 
thoroughly implements and enforces its 
CDL program by administrative means



2 6 0 3 0  Federal Register / Vol. 59, No. 95 / Wednesday, May 18, 1994 / Rules and Regulations

alone might be determined to be in 
substantial compliance.

This concept of substantial 
compliance is incorporated in § 384.301 
and further discussed with other 
comments on that section later in this 
preamble.
Discussion of Comments

Twenty-nine submissions to the 
docket were received. Twenty-five of 
these were from State agencies; three 
from associations, namely the American 
Association of Motor Vehicle 
Administrators (AAMVA) which 
represents all State licensing entities, 
the American Trucking Associations 
(ATA), and Advocates for Highway and 
Auto Safety (AHAS); and one from an 
individual. Comments from the States 
and AAMVA generally addressed 
specific provisions that are now or will 
be implemented by the States. Much of 
the information supplied by these 
parties has been used by the FHWA to 
fine tune the regulation in order for it 
to work more closely with existing State 
practices. The States and AAMVA 
generally opposed those proposed 
provisions that they believed would not 
be substantially under the control of the 
State licensing entities. These included 
primarily the proposal to require 
specific time limits for agency to agency 
and State to State notification of, and 
driver disqualification for, convictions 
for violations of certain offenses. 
Compliance necessarily involves 
substantial cooperation between the 
State judicial system and the 
responsible enforcement agencies.
While AHAS is opposed to deferring the 
compliance date on certain items, the 
States favor more time for 
implementation of some of the 
requirements. The docket comments on 
the notice are discussed below in more 
detail corresponding to the specific 
provisions and issues they address. Also 
discussed are the dispositions made in 
the final rule with respect to these 
issues.
Deadlines for Compliance

This rule requires States to certify for 
the first time that they meet all CDL 
requirements for which regulations have 
been in place prior to the publication of 
this rule. The effective date of that 
certification has been moved back to 
July 18,1994. In most cases, the 
regulations date back to 1988 or earlier, 
which means the States have had ample 
time to achieve compliance. In addition, 
the rule provides the timing for 
implementation of other compliance 
items which are new to the States and 
include:

(1) Satisfaction of the State 
disqualification requirement for non- 
CDL holders (§ 384.231(b)(2));

(2) Required timing of record checks 
for new and transfer drivers (§ 384.232); 
and

(3) Implementation of driver 
disqualifications for violations of out-of- 
service orders (§ 384.222 [reserved]—see 
analysis ad  locum ).

Because some States anticipate 
considerable difficulty in implementing 
items (1) and/or (2), the FHWA has 
decided to allow additional time, until 
October 1,1995, to meet these 
requirements. Based upon the FHWA’s 
interpretation of the term substantial 
compliance, we are allowing States 
more time to comply with any new 
requirements without a consequent loss 
of Federal-aid highway funds. Since 
item (3) is the subject of a separate 
rulemaking which has not been 
completed, the FHWA is not requiring 
State compliance until at least October 
1,1996. The deferred date allows 
sufficient time, even for States with 
biennial legislative sessions, to take the 
necessary steps to assure compliance.

The AHAS suggests that the proposed 
October 1995 compliance date for items 
(1) and (2) be permitted only for those 
States that require action by biennial 
legislatures that meet only in odd- 
numbered years. The compliance date 
would then be earlier for some States, 
creating inconsistent enforcement and 
sanctions. The FHWA believes a 
uniform deferred compliance date, as 
proposed, is preferable and necessary to 
give States sufficient time to comply 
with the regulations and is consistent 
with the intent of the Act. The first two 
provisions requiring deferred 
compliance are new specific 
implementation requirements within 
the scope of the provision set forth in 
the Act. (The third provision, as 
discussed elsewhere, was required by 
other legislation.) The Act clearly 
provides the date by which States must 
substantially comply with its 
provisions, and this rule is allowing for 
phase-in periods for certain 
requirements during which partial 
compliance will be deemed substantial 
compliance.
Structure

The FHWA proposed to add a new 
part 384 to codify the State compliance 
rules instead of including them in part 
383. The FHWA views this addition as 
preferable because it allows the 
concerned parties to focus on those 
responsibilities that rest exclusively on 
the States. Six States and the ATA 
supported the proposal to create a new 
part rather than merge these regulations

into part 383; AAMVA and two other 
States opposed this proposal. The States 
that support the proposal believe that it 
will be a practical reference for the 
States to use. They comment that 
merging these requirements into part 
383 would make the rules more 
complex. The ATA also proposed that 
the State requirements now in part 383, 
including portions of Subpart E; Testing 
and Licensing Procedures, and Subpart 
J; Commercial Driver’s License 
Document, be moved to the new part 
384. Although this suggestion might 
further clarify State responsibilities, the 
FHWA believes these State 
requirements which are now in part 383 
are very important information for other 
parties, such as drivers and employers. 
In addition, many other portions of part 
383 pertain to States as well as other 
parties and would be difficult to 
separate.

The two States and AAMVA that 
oppose the creation of the new part 
cited difficulty in understanding and 
interpreting the regulation, possible 
problems resulting from different 
definitions and requirements in the 
various regulations concerning motor 
carrier safety, the possibility that this 
new section will in effect levy 
additional requirements on the States, 
and the Paperwork Reduction Act of 
1980. While it is necessary to reference 
portions of part 383 in this new part, the 
FHWA continues to believe that adding 
a separate part is less confusing to States 
than including State compliance 
sections in a longer more complex part 
383. Definitions will not vary between 
parts 383 and 384. Any differences 
between those definitions and other 
parts of the Federal Motor Carrier Safety 
Regulations (FMCSRs) are generally 
unrelated to the licensing issues and are 
more appropriately addressed in the 
FHWA’s ongoing zero-based regulatory 
review. The FHWA has carefully 
considered the issue of paperwork 
requirements in this rulemaking and has 
concluded that the final rule minimizes 
reporting and recordkeeping 
requirements to the most practical 
extent consistent with the objectives of 
the law. For these reasons the FHWA 
intends to proceed, as proposed, with 
new part 384. An analysis of each 
section of the rule together with the 
comments on each section follows.

This rule has four subparts:
Subpart A contains the general 

provisions—purpose and scope, 
applicability, and definitions

Subpart B presents the minimum 
standards for substantial compliance by 
States based on, and in the exact order 
of, the 22 requirements of 49 U.S.C. app. 
2708(a).
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Subpart C specifies State said Federal 
procedures to determine whether a State 
is in substantial compliance with the 
Act, and %

Subpart D provides the consequences 
of State noncompliance.
Subpart A—General J
Section 384.105—Definitions

This part relies on and supplements 
the definitions in  part 383. Terms 
defined in this part are applicable to 
part 383 as well as part 384. The 
following three areas, which have been 
the subject of questions and 
interpretations in the context of 
compliance, are now defined in the final 
rule.

Issue and issuance. The Act requires 
a State to make specific cheeks of a 
driver’s record before issuing a CDL, 
and prohibits a State from issuing the 
CDL to a person subject to various 
licensing and other sanctions, but it 
does not define the term issue. No 
comments were received on this 
definition. Issue and issuance are 
defined in the final rule as any of the 
licensing activities specifically 
mentioned in §§ 383.71 and 383.73, i.e., 
initial licensure, license transfers, 
license renewals, and license upgrades 
(and any of those procedures applied to 
nonresident CDLs, which are at the 
State's option!. Applying this definition 
to the minimum standard for substantial 
compliance with the Act, States must 
perform the checks of the CDLTS 
(§ 384.2051, applicable State records 
(§ 384.206), and the National Driver 
Register (NDR) (§384.220), prior to any 
initial, transfer, renewal, or upgrade 
CDL action. In addition, States are 
prohibited from granting any of these 
privileges to any person to whom the 
limitation on licensing in § 384-210 
applies.

Licensing entity. Since one entity 
must be responsible for administering 
the CDL process meeting the minimum 
standards of parts 383 and 384, the 
FHWA is using the term licensing entity 
to mean the agency in the State with 
that responsibility. The intent of this 
definition is to ensure there is an entity 
responsible for licensing sanctions and 
notifications required in relation to 
convictions for disqualifying violations. 
As mentioned at the outset of this 
preamble, the prompt and effective 
removal of problem CMV drivers from 
the Nation’s highways is one of the 
fundamental goals of the CDL program. 
These goals cannot be achieved unless 
the States use reliable techniques to 
promptly inform each other of 
convictions and to disqualify drivers 
expeditiously whenever necessary. A

rapid flow of information between the 
courts and the licensing agencies is an 
essential element to a properly 
functioning State program. Although 
more than one branch of State 
government is involved in processing 
this information, the consequences of 
noncompliance attach to the State as a 
whole.

Two States commented on the 
definition of licensing entity. One 
questioned the use of this term to 
include all branches of State 
government, while the other questioned 
application of that definition, to place 
the burden of statewide compliance on 
the agency authorized to issue driver 
licenses, but not the definition itself. 
The definition does not include all 
branches of State government, only the 
agency that is authorized to issue 
driver’s licenses, and is necessary to fix 
responsibility.

Fear o f  noncom pliance. Title 49, 
U.S.C., app. 2710 requires a portion of 
a State’s Federal-aid highway funding to 
be withheld on the first day of the fiscal 
year succeeding the first fiscal year 
beginning on the first day of the Federal 
fiscal year following the fiscal year 
throughout which substantial 
noncompliance occurs. Thus, fiscal 
sanctions would begin on October 1 of 
the Federal fiscal year immediately 
following the year of noncompliance. 
The term year o f  noncom pliance is used 
to denote the Federal fiscal year in 
which the FHWAs final determination 
of noncamplianee, or the States failure 
to certify compliance, takes place. No 
comments were received on this 
definition.

Other com m ents on definitions. One 
State suggested that States should be 
defined in part 384 as well as 383. 
Because the definitions set forth in part 
383 apply to part 384, the FHWA does 
not believe they need to be repeated in 
part 384. An individual requested that 
“fitness" be defined. No definition of 
the word “fitness" is needed. Simply 
put, the regulation in this part states 
that a person can achieve fitness to 
drive by meeting the requirements of 
part 383.
Subpart B—Minimum Standards fo r  
Substantial Com pliance by States

The analysis of this subpart presents 
each section of the proposal as it relates 
to the corresponding section of the Act 
and. if applicable, part 383.

The numbering scheme for sections in 
this subpart correlates with that of 49 
U.S.C. app. 2708(a). Thus, § 384.201 of 
this proposal implements 49 U.S.C. app. 
2708(a)(1); § 384.202 relates to 49 U.S.C. 
app. 2708(aH2); and so forth until 
§ 384.221. which implements the

intoxicating beverage portion of 49 
U.S.C app. 2708(a)(21). Section 384.222 
is reserved for a related rulemaking that 
will address the provisions for 
violations of out-of-service orders added 
to 49 U.S.C. app. 2708(aM22) by the 
Intermodal Surface Transportation 
Efficiency Act of 1991.
Section 384.201—Testing Program

Section 384.201 paraphrases 49 U.S.C. 
app. 2708(a)(1). This section requires 
the State to adopt and administer a CDL 
testing and licensing program that meets 
the minimum standards of part 383 (in 
subparts R, E, F, G, H, and J). 
Historically, prior to receiving the 
FHWA’s approval to issue CDLs, each 
State’s testing and licensing practices 
had to pass scrutiny based on those 
standards. While the testing and 
licensing standards, promulgated in July 
1988, have long been in place, the 
explicit requirement that States set up 
CDL programs appears in the regulation 
now for the first time. No comments 
were recei ved cm this section.
Section 384.202—Test Standards

This section paraphrases 49 U.S.C. 
app. 2708(a)(2) and refers to the testing 
and licensing portions of part 383. Four 
comments addressed this section; three 
of the comments were from States and 
one was from AAMVA. Three comments 
expressed concern that the regulations 
requiring a “written” test would 
prohibit other formats. One comment 
noted that part 383 refers to a driving 
skills test not a driving test. Two 
commenters expressed concern that the 
driving skills test could not be waived 
under these regulations. The FHWA has 
substituted “knowledge test” for 
“written test” and added “skills” to 
“driving test” in this section to address 
all of these comments. One comment 
noted that waivers granted under 
§ 383.7 would no longer be permitted. 
That issue is clarified in § 384.204.
Section 384.203—Driving While Under 
the Influence

This section requires the State to have 
in effect and enforce a 0.04 blood 
alcohol concentration (B AC) standard 
for all CMV operators. A person 
convicted of driving a CMV while 
violating the 0.04 BAG standard must be 
disqualified as a CMV operator; i.e., 
through license suspension, revocation, 
or cancellation. Two comments, from a 
State and an individual, were received 
on this section. The State pointed out 
that the wording in this section, as it 
was proposed in the NPRM, could be 
interpreted to change the intent of the 
original BAC regulation, to require a 
State statute specifically for “driving a
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commercial motor vehicle while under 
the influence.” Thus, this section is 
reworded in the final rule to more 
closely parallel the concept of 
substantial compliance set forth in the 
final rule on this topic which was 
published in the Federal Register on 
October 4,1988 (53 FR 39044). As such, 
it simply requires the State to have in 
effect and enforce licensing sanctions as 
prescribed in § 383.51, at the 0.04 BAC.
Section 384.204—CDL Issuance and 
Information

This section contains a general rule 
that paraphrases 49 U.S.C. app. 
2708(a)(4) and refers to subpart J of part 
383. The general rule contains two 
concepts: First, States can authorize 
persons to drive CMVs only by means 
of issuing CDLs (this concept does not 
explicitly appear in part 383 as it relates 
to States), second, each CDL must 
contain the information specified in part 
383, subpart J. Exceptions to these 
requirements are provided for behind- 
the-wheel training and for the practice 
of holding CDLs in trust pending 
adjudication of charges.

Two States commented on the first 
portion of this provision. One 
commenter expressed concern that the 
rule did not allow drivers to be waived 
under § 383.7 as active duty military 
personnel and, at the State’s option, as 
farmers and firefighters. The FHWA 
reworded the section referring to these 
waivers to clarify that such waivers are 
permitted under this provision. The 
other commenter requested a provision 
to allow drivers who are renewing their 
CDLs to continue to drive temporarily 
when the CDLIS, NDR or State systems 
is non-operational. The FHWA does not 
agree that such a provision is necessary 
for several reasons. First, while there 
have been a few instances over the past 
year when NDR or CDLIS was not 
operative, nearly all of these 
occurrences were for forty-five minutes 
or less. Second, a document that does 
not meet the CDL standard would 
unnecessarily compromise the integrity 
of the system and make on-the-road 
enforcement more difficult. Thus, the 
FHWA is not changing the regulation to 
accommodate this concern.

The exemption for behind-the-wheel 
training, contained in § 383.23(c), is also 
incorporated in this section so that it is 
included in the minimum standards for 
substantial compliance. The ATA 
believes that the current regulations 
governing the learner’s permit are too 
restrictive. This issue will be considered 
in an ongoing separate rulemaking, 
Learners’ Permits for CMV Operators.

Some States take CDLs from drivers to 
facilitate enforcement of traffic codes

(e.g., for driving under the influence of 
alcohol). Consequently, these States 
issue dated temporary substitutes, 
which are being called “receipts” for the 
sake of convenience, that allow 
continued driving pending a final 
disposition of the enforcement 
proceeding. An exemption was 
proposed that would allow this 
enforcement practice to continue. This 
exemption would have allowed this 
dated temporary receipt to be good for 
not more than 30 days or until the 
driver is convicted of a disqualifying 
offense (or offenses) under § 383.51, 
whichever occurred first. Eleven 
comments were received on this issue; 
nine were from States, one was from 
AAMVA and one was from an 
individual. One of the nine State 
commenters supported the provision as 
proposed. Seven parties supported the 
provision but noted that receipts should 
be valid for a period longer than 30 days 
because the current processes used by 
States in these cases take more than 30 
days. The commenters suggested a 
variety of time periods. To address these 
concerns, the final rule allows States 
that issue the receipts to determine the 
validity period of those receipts.

One State commented that this 
provision should be subject to a delayed 
compliance date because it is new. The 
FHWA is accommodating existing 
procedures, not imposing a new 
requirement. An individual commented 
that a State agency should not confiscate 
a CDL without the consent of the issuing 
State. The FHWA believes that the 
current arrangements between States are 
adequate to deal with what is a fairly 
common practice of holding driver 
licenses issued by other States to assure 
the appearance of the accused and those 
arrangements may continue to apply.
Section 384.205—CDLIS Information; 
Section 384.206—State Record Checks; 
and Section 384.220—National Driver 
Register (NDR) Information

These sections are related and will be 
addressed together. Title 49, U.S.C., 
app. 2708 (a)(5), which is addressed in 
49 CFR 384.205, requires each State to 
notify the CDLIS before issuing a CDL. 
Section 383.73(a)(3)(ii) implements this 
provision and requires the State to 
conduct a check of the CDLIS to 
determine whether the driver applicant 
already has a CDL, whether the 

.applicant’s license has been suspended, 
revoked, or canceled, or whether the 
applicant has been disqualified from 
operating a CMV. This check fulfills the 
advance notification requirement of 49 
U.S.C. app. 2708(a)(5) while also 
triggering the provision in § 384.210 
which requires States to initiate the

licensing action or sanctioning process 
indicated from the information received.

Title 49, U.S.C., app. 2708(a)(6), 
which is addressed in 49 CFR 384.206, 
requires a State to check the record of 
any applicant in any other State that has 
issued the applicant a CDL. Section 
383.73(a)(3)(i) similarly requires the 
State to check the applicant’s driving 
record as maintained by his or her 
current State of licensure. Section 
384.206 would harmonize these two 
requirements by specifically requiring, 
as a prerequisite to licensing, two 
separate checks of State records. First, a 
check of the State’s own record 
pertaining to the applicant and secqnd, 
a check of the applicant’s record in any 
other State that has issued him or her a 
CDL would be required. As a practical 
matter, when the State generates an 
inquiry, the CDLIS check, under 
§ 384.205, incorporates the identifier 
information from the CDLIS central file 
with the pointer to the driver’s State of 
record where all information on current 
and previous licenses is maintained.

If the check of the State record under 
§ 384.206 yields information on the 
applicant that is relevant to the 
applicant’s qualification, the issuing 
State would be required to impose all 
applicable licensing prerequisites, 
limitations, disqualifications, and 
penalties as specified in other sections 
of this subpart.

Deliberately omitted from this 
requirement is a check of the applicant’s 
prior non-CMV record in other States, 
since it is not specifically required in 
the Act and since direct State-to-State 
transfers of such non-CMV records are 
not provided for in the CDLIS. The NDR 
check in § 384.220 is intended to 
capture any driving record information 
on problem drivers who have non-CMV 
records in other States.

Title 49, U.S.C., app. 2708(a)(20), as 
implemented in 49 CFR 384.220, 
clarifies that the State must check the 
NDR prior to any CDL “issuance” as 
defined herein. This check is required 
by section 12009(a)(20) of the Act and 
was implemented as an essential CDL 
State licensing procedure in 
§ 383.73(a)(3)(iii). Although the Act 
requires that the State give full weight 
and consideration to NDR information 
in deciding whether to issue a CDL to 
an applicant, § 383.73(a)(3)(iii) 
prescribes no concrete action a State 
must take based on a driver’s NDR 
record, because that section is not a 
State requirement per se. This section, 
therefore, describes the action to be 
taken by defining “full weight and 
consideration” for substantial 
compliance purposes. As in the case of 
the checks of the CDLIS (§ 384.205) or
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of the State record (§ 384.206),. if the 
information produced in the NDR check 
would affect qualification, then the 
licensing entity must take the 
appropriate action under §§ 384.215 
through 384.219 or the licensing 
limitation o f § 384.210. The FHWA 
believes this provision will ensure that 
the limitations on licensing are applied 
in practice so that problem drivers are 
prevented from receiving CDT.s.

These sections also include time 
constraints on the record checks. The 
timing of the record checks in 
§§384.205,384.206, and 384.220 is 
discussed in the analysis of §384.232.

In practice, the check of the NDR is 
generated along with the CDLIS check.
If any information from the CDLIS, State 
record check, or the NDR indicates, as 
specified in § 384.210, that the driver is 
not qualified for the CDL, the license 
may not be issued. Because these checks 
are accomplished together and all 
produce information that will determine 
the driver’s eligibility for the license, 
the comments on these sections tended 
to overlap.

Four States, AAMVA, and an 
individual commented on these 
sections. One State requested that 
§ 384.220 be further clarified to more 
precisely specify when a license denial 
is required. Two States commented on 
problems with non-driving or very old 
offenses that remain on the record. One 
was concerned that the NDR shows 
offenses that are not related to dri ving 
or are so old that a State should not be 
required to give them consideration.
One suggested five years as the time 
after which States should not be 
required to give full faith and credit to 
NDR records or nondriving related 
offenses. The individual noted that 
certain types of citations and ensuing 
disqualifications have been issued in 
error. The FHWA believes that actions 
on very old and non-driving convictions 
are only required to the extent those 
convictions apply to CDL qualification. 
The AAMVA noted that a State receives 
from the CDLIS the current status of the 
driver’s license and then determines 
whether the driver is eligible for 
licensing under § 383.73. This confusion 
will be significantly reduced with the 
inception of a fully operational Problem 
Driver Pointer System in 1995. In the 
interim, all States are encouraged to 
continue to verify the accuracy and 
validity of the NDR information.

Another State was concerned about 
the lack of an electronic source for 
inquiries to other States. States may 
follow up NDR information with either 
electronic or other types of 
communication with other States in 
order to obtain more specific

information. The FHWA strongly 
encourages States to share pertinent 
information. The individual proposed a 
National Law Enforcement 
Telecommunications System (NLETS) 
check be included in the process. This 
is not being required because, at this 
time, State licensing1 agencies do not all 
have access to NLETS, but States should 
avail themselves of the resource as 
appropriate. CDLIS and NDR together 
should sufficiently supply the 
information that licensing agencies need 
to determine eligibility of commercial 
drivers. Thus, § 384.220 has not been 
changed.
Section 384.206—State Record 
Information Request

See discussion of this section above 
under §384.205.
Section 384:207— Notification of 
Licensing

Title 49, U.S.C., app. 2708(a)(7), as 
implemented m § 383.73(f), provides 
that a State shall inform the operator of 
the CDLIS of all CDL issuances. 
Generally, the transaction, which would 
enter a new driver in the CDLIS system, 
would occur when the State issues the 
initial CDL to a driver applicant. A 
transfer transaction would record a 
change in the State of licensure and file 
driver’s  license record; the driver's 
CDLIS record points to this State record. 
See also 49 CFR 384.211. By contrast, 
renewals or upgrades would be reflected 
on the driver’s existing record in the 
State of licensure. Although § 383.73(f) 
requires the operator of the CDLIS to be 
notified within ten days, notification 
should occur, as a practical matter, 
automatically upon issuance. The 
FHWAis adopting the § 383.73(f) 
standard to ensure that all checks of and 
notifications to the CDLIS needed to 
fulfill the intent of the Act are 
accomplished for each license issuance.

One State commented about the 
timing of the CDLIS notifications and 
proposed that CDL learners’ permits be 
entered into the CDLIS. Specifically, the 
State objected to the wording that 
“notification should occur, as a 
practical matter, automatically upon 
issuance.” This language was not in the 
proposed rule, but was used in the 
preamble to the NPRM as an 
explanation of the process. The 
regulation does not require immediate 
notification although such immediate 
action is  desirable and for most States 
is the norm. The CDL instruction permit 
issue will be addressed in the ongoing 
separate rulemaking, Learners’ Permits 
for CMV Operators. Therefore, the 
provision in the final rule remains 
unchanged.

2 6 0 3 3

Section 384.208-—(Reserved)
Title 49, U.S.C, app. 2708(a)(8)— 

which has not been implemented by 
regulation—requires a State that 
disqualifies the holder of a CDL, or that 
suspends, revokes, or cancels the 
person’s CDL, to inform the CDLIS and 
the State of licensure of such action. A 
specific standard for substantial 
compliance is not needed because, in 
the CDL program, it is the State of 
licensure that accomplishes 
disqualifications involving license 
suspension, revocation, and 
cancellation. Moreover, the CDLIS 
already makes the State of licensure the 
location of all dri ver record information 
except for limited “pointer” data. No 
comments were received on this section.
Section 384.209—Notification of Traffic 
Violations

State-to-State notification of all 
convictions for violations of State or 
local law relating to motor vehicle 
traffic control (other than parking 
violations) by CDL holders is mandated 
by the Act. Therefore, the State of 
licensure can take all requisite 
disqualifying and other administrative 
actions. The notification system is a 
pillar of the CDL program. In keeping 
with the CDL program strategy of 
removing problem CMV drivers from 
the road, the FHWA believes that State 
compliance with the Act’s notification 
requirements is essential to highway 
safety. Without such notification, a 
driver who should be disqualified may 
be able to continue driving—contrary to 
the mandate and purpose o f the Act.

Thus, the FHWA is requiring States to 
perform State-to-State notifications for 
all traffic convictions of CDL holders 
(except parking violations), whether or 
not the convictions are disqualifying 
under § 383.51, and regardless of the 
type of vehicle in which the offense was 
committed. Furthermore, Title 49, 
U.S.C., app. 2708(a)(9) requires State-to- 
State notification of all traffic 
convictions by “a person who operates 
a CMV.” This means that the 
notification requirement extends to non« 
CDL holders who illegally operate 
CM Vs, who commit traffic offenses 
(other than parking violations) while 
doing so, and who are subsequently 
convicted of such offenses. This rule 
requires State-to-State reporting of all 
such convictions.

The proposal also included time
frames in which the State-to-State 
notification for CDL holders and non- 
CDL holders would have to take place. 
For CDL holders, the NPRM proposed 
that the licensing entity in the State of 
conviction would have to notify the
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State of licensure within three business 
days after the date the former learns of 
the conviction, and no more than 30 
calendar days after the conviction 
occurs. The notification would be by 
electronic means as established by 
AAMVAnet, Inc., the operator of the 
CDLIS. For non-CDL holders the NPRM 
proposed that the State of licensure be 
notified within 10 days after being 
informed of the convictions and no 
more than 30 calendar days after the 
conviction occurs. Since die convicted 
persons would not necessarily appear in 
the CDLIS prior to their convictions, the 
licensing entities could accomplish 
these notifications by any means (not 
just electronically). See also § 384.231(b) 
for proposed disqualification 
requirements for non-CDL holders in the 
situation described in this paragraph.

Fourteen States commented on tne 
time periods proposed in this section. 
All but one of these objected to at least 
some portion of the proposed time 
periods for reporting convictions.
Twelve of these commenters stated that 
they could not meet the requirements or 
otherwise objected to them. Several 
commenters noted that the licensing 
entity may not receive notice of 
convictions from the courts in a timely 
manner. One commented that the courts 
do not provide notice of convictions to 
the licensing agency until the time for 
an appeal (which is 30 days) has 
expired. Another stated that even 
though that State’s law requires the 
courts to notify the licensing agency 
within ten days, the convictions are not 
always reported to them within 30 days. 
Several States also noted that they could 
not meet the 3 and 10 day requirements 
for notifying the licensing State. One 
said that if information was not 
transmitted within the required time- 
frames the result might be legal 
challenges to the use of the delayed 
information. Others suggested that the 
requirement to transmit information 
electronically was new.

Because many States are not prepared 
to meet the proposed reporting 
deadlines, and because the legal and 
operational framework within which 
they operate is so varied, the FHWA is 
eliminating the specific reporting 
deadlines from this rule. Instead, the 
final rule requires these notifications to 
be made “as expeditiously as possible,” 
until such time as the FHWA completes 
work with the States through AAMVA 
and the judicial outreach programs to 
explore options for providing timely 
information to the licensing entities and 
prompt action on their part to effectuate 
the licensing sanctions required by the 
Act. Once this work is completed, the 
FHWA intends to initiate a separate

rulemaking to address this important 
issue. The FHWA recognizes that timely 
notification is the key to quality 
enforcement of the CDL requirements 
and States, therefore, should focus 
attention on ways to achieve timely 
notification of convictions in the 
interim. Accordingly State agencies 
must examine their current procedures 
and resources to devise the means and 
consequences of achieving the 
fundamental objectives of the CMVSA.
Section 384.210—Limitation on 
Licensing

As mandated in 49 U.S.C. app. 
2708(a)(10), this section prohibits States 
from issuing CDLs to persons who are 
disqualified from operating CMVs or 
who have a suspended, revoked, or 
canceled driver’s license. In addition, 
this section incorporates the limitation 
(in § 383.73(g)) against licensing a 
person who is determined to have 
falsified information on his or her CDL 
application. For purposes of the 
limitation on licensing, 
‘‘disqualification” explicitly includes all 
elements of that term as defined in 
§ 383.5. In brief, these elements are:

(a) The suspension, revocation, 
cancellation, or other withdrawal by a 
State of a person’s privileges to drive a 
CMV;

(b) A determination by the FHWA that 
a person is no longer qualified to 
operate a CMV; or

(c) The loss of qualification which 
automatically follows conviction of an 
offense listed in § 383.51.

The last element of the 
“disqualification” definition in item (c) 
above means that a State is prohibited 
from issuing a CDL to any person for 
whom the required record checks in 
§§ 384.205, 384.206, and/or 384.220 
yield information on convictions that— 
while disqualifying under § 383.51— 
have not yet been translated into a 
license suspension, revocation, or 
cancellation.

In conformity with § 384.231(b)(2), a 
State is also prohibited from issuing 
CDLs to non-CDL holders who are 
disqualified due to convictions for 
CMV-disqualifying offenses. (See 
discussion at §§ 384.209 and 
384.231(b)(2).)

While only five comments, from three 
States, AAMVA, and an individual, 
specifically addressed this section, 
many of the comments already 
discussed regarding §§ 384.205,
384.206, and 384.220 also relate these 
issues. Two of the States and AAMVA 
addressed the problems that would 
result from inaccurate or out of date 
information. The regulation has been 
modified to provide for verification by

the States of the accuracy and validity 
of information prior to action. One State 
notes that some States do not have 
information about convictions prior to 
the time licensing actions that are based 
on those convictions are taken and these 
States are, therefore, unable to take 
action on those unknown convictions. 
The regulation is not intended to require 
States to act on information that is not 
available to them; however, once that 
information becomes available, the 
appropriate action must be taken.

An individual noted that the 
differences between the definitions of 
CMV in §§ 383.5 and 390.5 could cause 
some problems interpreting the status of 
disqualified CMV drivers. Specifically, 
the definition of CMVs in § 383.5 
applies, in part, to vehicles weighing
26,001 or more pounds and operating in 
interstate and intrastate commerce, 
whereas the definition of CMV in 
§ 390.5 covers, in part, vehicles 
weighing 104000 or more pounds and 
operating in interstate commerce only. 
Therefore, a question could arise 
whether a driver who is disqualified 
under § 383.51 from driving a CMV as 
defined in § 383.5 is also disqualified 
from driving a CMV as defined in 
§ 390.5. Conversely, another question 
that could be asked is whether a driver 
who is disqualified under § 391.15 from 
driving a CMV as defined in § 390.5 is 
also disqualified from driving a CMV as 
defined in § 383.5. These important 
issues must be addressed, but they are 
beyond the scope of this rulemaking. 
They will be considered in a subsequent 
rulemaking.
Sections 384.211 (Return of Old 
Licenses) and 384.212 (Domicile 
Requirement)

These sections implement 49 U.S.C. 
app. 2708(a)(ll) and (a)(12), 
respectively. In addition, § 384.212 
requires States to enforce the 
requirement of § 383.71(b) that a CDL 
holder apply for a license transfer 
within 30 days of establishing domicile 
in a new State.

The actual disposition of the driver’s 
old license documents is a matter best 
left to the States involved. However, the 
FHWA prescribes in § 384.207 that the 
driver’s State of record be changed from 
the old to the new State by means of the 
CDLIS. This requirement will help 
ensure that each CDL holder has only 
one record, a tenet of the Act, It is also 
already a condition of participation in 
the CDLIS and, as such, is the current 
practice of the States.

Four States commented on these 
sections. Three of these States expressed 
concerns about drivers who legitimately 
lose their licenses. This section only
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reiterates provisions already required in 
§ 383.71. Nothing in that section or in 
this new § 384.11 prohibits a State from 
issuing a replacement CDL to such a 
driver after taking reasonable measures 
to preserve the integrity of the system.

One State commented that the 
requirement in § 384.212(b) that holds 
the State responsible for requiring CDL 
holders to apply for a transfer CDL in 
the new State within 30 days after 
establishing domicile is hard to 
administer since the State does not 
ordinarily have knowledge of the length 
of time a person has resided in that 
State. This requirement, which, like the 
previous one, is already a part of 
§ 383.71, is fundamental to the integrity 
of the program. Each State is expected 
to implement this provision within its 
own administrative and enforcement 
framework.
Section 384.213—Penalties for Driving 
Without A Proper CDL

Title 49, U.S.C., app. 2708(a)(13) 
requires a State to impose such 
penalties as it deems appropriate and 
the Secretary approves, for operating a 
CMV while not having a CDL; while 
having any type of driver’s license 
suspended, revoked, or canceled; or 
while being disqualified from operating 
a CMV. Section 384.213 would 
implement 49 U.S.C. app. 2708(a)(13) 
with the proviso that the CDL-related 
civil and criminal penalties must be at 
least as severe as those imposed by the 
State on noncommercial drivers. The 
FHWA believes this provision will 
encourage States to ensure that the CDL 
program*is efficiently enforced.

There were no comments on this 
section. The final rule retains the 
language used in the NPRM.
Section 384.214—Reciprocity.

The statute specifies that each State 
shall allow any non-disqualified holder 
of a valid CDL issued by any other State 
to operate a CMV in its State. 49 U.S.C. 
app. 2708 (a)(14). Section 383.73(h) 
makes a State’s granting of this licensing 
reciprocity mandatory. This rule 
explicitly conditions the State’s 
substantial compliance with the CDL 
program on the same licensing 
reciprocity intended in part 383, with 
two clarifications. First, the phrase 
“State or jurisdiction” was used to make 
it clear that a State must accept CDLs 
issued by countries named in footnote 1 
to § 383.23(b). Currently, Canadian 
licenses issued under the National 
Safety Code, and Mexico’s new Licencia 
Federal de Conductor, must be 
reciprocally accepted because the 
FHWA has determined that those 
countries test drivers and issue CDLs in

accordance with the part 383 standards 
or their equivalent. Second, to be 
reciprocally honored, a license, 
including any endorsements, must be 
valid for the vehicle type being driven.

Three States and an individual 
commented on this section. They noted 
that some States require additional 
certifications, which may constitute 
additional licensing requirements 
beyond the CDL, of certain out-of-state 
drivers. In addition, some States take 
direct actions, such as suspension of 
driving privileges, on drivers from other 
States. The CDL program is premised on 
the license issued, and acted on, by only 
one State. Once a driver receives a CDL, 
the licensing State is responsible for 
taking necessary action, and other States 
are responsible for notifying the 
licensing State of convictions of the 
driver. Because this concept is 
fundamental to the CDL program this 
provision will not be changed.

Two States that do not snare a border 
with Mexico requested additional time 
to provide reciprocity for Mexican 
drivers. However, although the new 
Licencia Federal de Conductor has been 
recognized as a valid license since 
November 21,1991, Mexican carriers 
may not currently operate beyond the 
Interstate Commerce Commission 
border commercial zones of the ports of 
entry in the four States that share a 
border with Mexico. Mexican drivers 
may not drive in the U.S. for domestic 
carriers without a work permit, issued 
by the U.S. Immigration and 
Naturalization Service, which is based 
on need and residency. When Mexican 
citizens become residents of a State they 
must obtain CDLs. Agreements are 
expected which will eventually allow 
these drivers access throughout the 
country. At that time all States must 
recognize the new Licencia Federal de 
Conductor to permit access by Mexican 
drivers. The FHWA expects all States 
that have not already done so to provide 
for such recognition. Therefore, the final 
rule has not been changed.
Sections 384.215 (First Offenses); 
384.216 (Second Offenses); 384.217 
(Drug Offenses); 384.218 (Second 
Serious Traffic Violation); and 384.219 
(Third Serious Traffic Violation)

These sections implement the 
corresponding provisions of 49 U.S.C. 
app. 2708(a)(15) through (a)(19). Section 
384.231 contains minimum standards, 
grouped together for economy of 
expression, that are generally applicable 
to all these sections. In particular,
§ 384.231(a) specifies that it is the 
person’s current State of licensure that 
is responsible to implement the required 
disqualifications.

Three comments were received from 
two States on these sections. One State 
requested that § 384.216(b) be clarified 
to explain which State retains the right 
to determine whether a driver who has 
received a lifetime disqualification may 
have that disqualification reduced if the 
driver, after being disqualified, changes 
the State of domicile. The regulation has 
been modified to specify that the 
current State of domicile has this 
authority.

Two States commented on § 384.219. 
One requested a time extension for 
implementing portions of the “serious 
traffic violation” as defined in § 383.5. 
This final rule does not extend the time 
to implement this provision because 
this definition, and hence the 
requirement, has been in place since 
1989. The FHWA believes this is 
adequate time for implementation and 
no State should have difficulty 
complying. Another commenter asked 
whether the 120 day disqualification 
period that results from die three 
serious traffic violations in a three year 
period can include the 60-day period for 
which the driver was already 
disqualified. The FHWA interprets the 
Act to mean that the 120-day period 
must be separate and additional. The 
final rule is modified to reflect this 
distinction.
Section 384.220—National Driver 
Register (NDR) Information

See the discussion of this section 
above, under § 384.205. *
Section 384.221 and Future Section 
384.222 (Reserved in This Final Rule)

These sections address two distinct 
infractions—violations of alcohol 
prohibitions, and violations of out-of
service orders placed on drivers for any 
reason including alcohol—-for which 
Congress required the States to apply 
sanctions under 49 U.S.C. app. 
2708(a)(21).
Section 384.221—Out-of-Service 
Regulations (Intoxicating Beverage)

This section requires States to place 
out-of-service for 24 hours any CMV 
driver who is found to be in violation 
of § 392.5 (a) and (c).

As interpreted by the FHWA and 
proposed in the NPRM, this is the only 
requirement of 49 U.S.C. app. 2708(a) 
that applies both to all drivers of CMVs 
as defined in part 383 and to all drivers 
of CMVs as defined in part 390. 
(Generally, part 383 has a 26,001 pound 
gross vehicle weight rating (GVWR) 
minimum threshold for CMVs, while 
part 390 has a 10,001 pound threshold. 
Both parts include as CMVs, regardless 
of GVWR, vehicles placarded for
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hazardous materials or designed to 
transport 16 or more persons including 
the driver.)

Seven States commented on this 
section. Five of these believed that the 
smaller vehicles, those defined in 
§ 390.5 but not § 383.5, should not be 
subject to these provisions. One noted 
that including the smaller vehicles 
would require additional legislation. 
Another questioned the inclusion of 
§§ 392.5(a)(1) and 392.5(a)(3), believing 
that the real intent of this requirement 
is to place out-of-service CMV drivers 
with any measurable and detectable 
presence of alcohol under § 392.55(a)(2).

The FHWA is aware that this 
provision is an enforcement provision, 
the only one of the requirements that 
contains no CDL licensing element. 
Upon further examination, the FHWA 
has determined that while the intent of 
this provision, to place out-of-service all 
CMV drivers who drive after drinking 
alcoholic beverages, remains the same, 
clarification is needed. This provision 
pertains to the State but not necessarily 
the licensing entity within the State. As 
such, the State may show compliance 
with this provision through compliance 
with the Motor Carrier Safety Assistance 
Program (MCSAP) within the timetable 
prescribed under that program or, if the 
State does not participate in the MCSAP 
program, under other appropriate State 
laws and procedures that meet the 
requirements of that program. It should 
also be noted that under new alcohol 
and drug regulations issued by the 
FHWA, employers will also be required 
to place out-of-service, those drivers 
whoiiave tested “positive” for alcohol. 
The FHWA continues to believe that all 
of § 392.5(a) should be adopted by the 
States.

One State requested that this 
provision be subject to a deferred 
compliance date. The FHWA believes 
that because States have had ample time 
to implement this requirement, deferred 
compliance cannot be justified, and, 
with the modification of the 
requirement discussed above, this will 
not be needed. Two States commented 
on the problems related to placing an 
out-of-service violation on the driver 
history record. This is not required at 
this time.
Section 384.222—[Reserved]

This section number is reserved for a 
related rulemaking concerning State 
responsibilities for disqualifying CMV 
drivers convicted of violations of out-of
service orders of any kind—not just the 
out-of-service orders that § 384.221 
would require States to impose for 
intoxicating beverage infractions under 
§ 392.5. The FHWA has initiated a

rulemaking to establish the out-of- 
service violation as a disqualifying 
offense in § 383.51, (see 58 FR 4640, 
January 15,1993), as required by the 
Intermodal Surface Transportation 
Efficiency Act of 1991, and has not yet 
issued a final rule. For that reason, no 
regulatory language on corresponding 
State responsibilities is included here. 
However, § 384.222 has been reserved 
for future placement of the appropriate 
regulatory text relating to State 
compliance, when the rule establishing 
the underlying disqualifications is 
finalized. The FHWA’s present 
intention is to make States responsible 
to enforce the out-of-service related 
disqualifications no earlier than October 
1,1996.

Two comments were received on this 
section. A State commented on the 
problems that might be expected in 
implementing such a regulation and the 
Advocates for Highway and Auto Safety 
disagreed with the proposal to defer the 
compliance date. These issues will be 
addressed in the related rulemaking 
action.
Sections 384.223 Through 384.230— 
[Reservedl
Sections 384.231 and 384.232

These sections contain minimum 
standards that pertain to more than one 
of the 22 State requirements of 49 U.S.C. 
app. 2708. To avoid the repetition of 
these standards under each of the 22 
requirements to which they apply, they 
are grouped together here and cross- 
referenced to the applicable sections.
Section 384.231—Satisfaction of State 
Disqualification Requirement

This section provides minimum 
standards that a State will be required 
to meet to comply with §§ 384.215 
through 384.219.
Section 384.231(a)

This paragraph makes clear that it is 
the driver’s current State of licensure 
that must implement the 
disqualifications of §§ 384.203 and 
384.215 through 384.219; the licensing 
limitation of § 384.210 (a responsibility 
also of any prospective State of 
licensure); and die penalties of 
§ 384.213. This is true regardless of 
where any relevant convictions may 
have occurred, and is needed to ensure 
that the CDL program successfully 
prevents problem drivers from being 
issued CDLs and operating on the 
highways. This provision is necessary to 
ensure the integrity of the one-license- 
one-record concept.

No comments were received on this 
section.

Section 384.231(b)
This section, based upon 49 U.S.C 

app. 2708(b) (Satisfaction of State 
disqualification requirement), requires 
the State to fulfill its responsibility to 
disqualify a CDL holder by means of 
suspending, revoking, or canceling the 
driver’s CDL.

Section 384.209, Notification of traffic 
violations, in part, provides notification 
requirements for CMV-disqualifying 
convictions of drivers for offenses 
committed while operating CMVs, even 
when those drivers do not hold 
currently valid CDLs. Section 384.231(b) 
augments § 384.209 by requiring that, 
effective October 1,1995, the State of 
licensure maintain all records 
(including CDLIS entries) necessary to 
prevent such a non-CDL holder from 
legally obtaining a CDL from any State 
during the period of disqualification. 
Realizing that this requirement was not 
clearly stated in previously issued 
regulations, the FHWA proposed a 
deferred compliance date to give the 
States time to implement this provision.

Two States and two associations 
commented on this section. The 
AAMVA and one State expressed 
concern about mechanisms for tracking 
these non-CDL holding drivers in the 
CDLIS, particularly when a social 
security number is not available. 
Another State believed that it is the 
State’s responsibility to determine how 
to handle non-CDL related driving 
privileges. While tracking drivers who 
are not properly licensed is clearly more 
difficult than tracking properly licensed 
CDL holders, the provisions of the Act 
clearly apply to persons who operate 
commercial motor vehicles, not just 
those who are properly licensed to do 
so. The FHWA is not mandating specific 
procedures for how such drivers must 
be tracked. AAMVAnet is developing 
procedures for tracking non-CDL 
holding drivers in the CDLIS, which 
should improve the States’ capacity to 
meet this responsibility.

The AHAS opposed deferred 
compliance. The FHWA continues to 
believe that States need time to modify 
their own procedures to ensure 
compliance. Therefore, the final rule 
keeps a deferred date for compliance as 
proposed.
Section 384.231(c)

In this paragraph, the FHWA 
proposed to fix responsibility on the 
licensing entity for meeting a three-day 
deadline for disqualifying drivers (or, 
when appropriate, notifying the State of 
licensure) following receipt of 
notification from the court system. A 
thirty-day deadline, from the operative
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date of conviction to the date of 
disqualification by the licensing entity, 
was proposed to be applied to the State, 
as a whole.

The FHWA has also recognized the 
need to clarify exactly when a person’s 
required period of disqualification 
begins, and when it ends. Thus, the" 
proposal specified that the 
disqualification period would begin on 
the date that the licensing entity effects 
the suspension, revocation, or 
disqualification. This is in keeping with 
the FHWA’s response to the many 
questions asked on this subject.

Thirteen States and the AAMVA 
protested at least some portion of the 
proposed timing for the disqualification 
of drivers. Comments stated that the 
proposed requirement to disqualify a 
driver within three days of conviction 
notification allows no time for 
notification of the driver, may violate a 
driver’s due process rights, is too 
restrictive, and is unreasonable. As for 
the 30 day provision, most States 
commented that the licensing entity had 
no control over the courts and thus 
could not be assured of receiving 
prompt notification of convictions. It is 
clear that each State faces a different 
situation in terms of requirements for 
due process by the courts and also by 
the licensing entity. In addition, the 
licensing entity’s legal and 
administrative relationship with the 
courts and specific legal requirements 
for transmitting information about 
convictions from the courts to the 
licensing entity can vary from State to 
State. Staffing and workload also differ 
between the States. Given these varying 
conditions and the licensing entities’ 
lack of control over the judiciary, the 
FHWA has decided to address this issue 
in a separate rulemaking. Therefore, the 
final rule will only require the States-to 
disqualify drivers as expeditiously as 
possible.

Three States and the AAMVA also 
commented on the starting date to 
calculate the minimum disqualification 
period. All requested more flexibility for 
determining this date. One State 
suggested rewording this section to 
allow the disqualification period to start 
either on the date on which the 
licensing entity acts or on the date of 
conviction if this is in keeping with 
State procedures. To allow the 
requested flexibility, the FHWA has 
elected not to provide in this rule a 
specific number of days from the date of 
conviction from which a State must 
begin the disqualification period. The 
FHWA will, however, explore in the 
interim more effective timing of 
disqualification, especially focusing on 
the in-State and State-to-State

communication of conviction 
information. These efforts will be 
coordinated with the States and 
AAMVA and will be the subject of this 
future rulemaking.
Section 384.231(d)—Recordkeeping 
Requirements

Certain CDL disqualification 
requirements are triggered by multiple 
convictions. To meet the 
disqualification standards, a State must 
assure that multiple convictions stay on 
the books long enough to reflect the 
mandated disqualification time periods 
and remove CMV drivers from the road 
for certain unsafe driving behaviors. To 
accomplish this, the proposal included 
the requirements that each driver’s 
identifying data remain on the CDLIS 
and that the related conviction data 
remain in the State of record, so that— 
in the event of a second or third such 
conviction—the appropriate 
disqualification can be implemented. In 
particular, the proposal requested that 
the CDLIS and the State of record retain 
information on a driver who receives an 
absolute lifetime disqualification for a 
drug-related CMV felony conviction, for 
example, so that no other State can 
subsequently issue him or her a CDL. 
The proposed requirements are 
included in procedures established by 
AAMVAnet, Inc., the operator of the 
CDLIS on behalf of the States.

Two States commented on this issue. 
One believed the proposal was 
reasonable and would promote 
consistency among States. The other 
wanted a reduction or elimination of 
maintenance fees from AAMVAnet.
This is an issue between AAMVAnet 
and the States and is not addressed by 
the FHWA. Thus, the FHWA, in this 
final rule, is requiring that States adopt 
and use these AAMVAnet, Inc., 
requirements to be in compliance with 
the Act.
Section 384.232—Required Timing of 
Record Checks

To effectively exclude ineligible 
applicants from obtaining CDLs, the 
checks of the CDLIS, the State record(s), 
and the NDR (in §§ 384.205, 384.206, 
and 384.220, respectively) should occur 
immediately, i.e., no more than 24 
hours—prior to all CDL issuances, as 
defined in § 384.105. However, some 
States do not issue CDLs over-the- 
counter and are thus unable to complete 
these checks within 24 hours before 
CDL issuance. Therefore, for licenses 
issued before October 1,1995, the 
FHWA proposed that the record checks 
should occur no more than 10 days 
prior to issuance. For licenses issued 
after September 30,1995, however, the

FHWA proposed to require that the 
checks occur no more than 24 hours 
prior to issuance. This staged 
implementation allows time for States to 
implement needed improvements to 
their communication systems.

Seven States, the AAMVA, and AHAS 
commented on this issue. Six of the 
States and the AAMVA expressed 
concerns about the 24-hour 
requirement. They noted the difficulties 
associated with this requirement for 
States that renew by mail and States that 
use more than one agency to issue the 
CDL. In addition, they viewed the 
benefits of such a requirement as 
limited. The AAMVA suggested that 
renewals be exempt from the 24-hour 
requirement and subject to a 60-day 
requirement.

The 10-day requirement for record 
checks seems to be acceptable to most 
States and is being retained. Because the 
major benefit of the 24-hour 
requirement will accrue to actions on 
new and transfer drivers, the 24-hour 
checks will be required after September
30,1995, for new and transfer drivers 
only. This will allow States to continue 
existing workable practices for renewing 
drivers who are already in the State 
system and being tracked by the State.

The AHAS disagreed witn the 
deferred compliance date associated 
with this provision. However, the 
FHWA believes that this is necessary to 
provide time for the States which 
currently issue licenses from a central 
location to implement the new 
requirements.
Subpart C—Procedures fo r  Determining 
State Com pliance

This part of the proposal included 
two parallel mechanisms—mandatory 
State certifications and discretionary 
FHWA reviews of State CDL programs— 
either of which could trigger a finding 
of noncompliance.
Section 384.301—Substantial 
Compliance—General Requirement

This section summarizes the FHWA’s 
concept of substantial compliance, 
discussed above.

Seven States commented on this 
section. Four of the States commented 
that the regulation seemed 
unnecessarily stringent, allowing no 
room for error, and that adequate 
guidance to determine whether they are 
in substantial compliance has not been 
provided. Others commented on the 
lateness of the regulation and the 
inadequate time-frame for meeting these 
requirements.

To address these concerns, the FHWA 
carefully reviewed each of the 
requirements together with the
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associated time-frames to assure that the 
requirements are reasonable. While 
States are expected to comply 
completely as stated in this section, the 
FHWA has included the principle of 
demonstrable combined effect in 
determining whether a State is in 
substantial compliance, which will 
allow for the recognition and 
accommodation of occasional mistakes 
and/or omissions, without the threat or 
actual loss of highway funds.
Sections 384.303 and 384.305—State 
Certifications

The NPRM provided that by the tenth 
day of September, 1993, (the last month 
of Federal fiscal year 1993), and by 
January 1 of every subsequent Federal 
fiscal year, each State would make an 
annual certification of substantial 
compliance with 49 U.S.C. app. 2708(a). 
If a State fails to make a required 
certification it would be determined to 
be out of compliance, and subject to the 
statutory reduction in Federal-aid 
highway funding. The first two of these 
dates, September 10,1993, and January
1,1994, clearly cannot be met; therefore 
the first State certification will be 
required by July 18,1994.

The FHWA interprets 49 U.S.C. app. 
2710(b) to mean that, in FY 1994 (from 
April 1) and thereafter, a State must 
continuously comply with part 384, i.e., 
throughout the entire year. Thus, the 
certification due by January 1 of any 
current fiscal year would cover the 
entire period from the end of the prior 
fiscal year’s certification 
(retrospectively) through the date of the 
beginning of the next fiscal year 
(prospectively). (For example, the 
certification due January 1,1995 would 
cover the period from October 1,1994 
through September 30,1995.) A January 
1 deadline for each fiscal year’s 
certification was proposed because, in 
addition to paralleling the analogous 
requirement in 23 CFR657.17 (for size 
and weight enforcement), it would 
provide the FHWA with sufficient time 
to review certifications and compliance. 
This deadline would also enable the 
State to conduct a thorough review of its 
compliance during the previous fiscal 
year as well as its capacity to continue 
in compliance during the current fiscal 
year.

Ten States commented on these parts. 
Nine of these believe that the September 
10,1993, certification should be 
eliminated or that this certification and 
the one on January 1,1994, together, are 
excessive. As noted above these dates 
have been eliminated. Four States 
believed that yearly certification should 
not be required. The Act, however, 
clearly requires annual verification of

compliance. The FHWA believes that 
self-certification is preferable to 
mandated annual audits which would 
be an unnecessary burden both to the 
FHWA and the States.
Section 384.307—FHWA Program 
Reviews of State Compliance

The FHWA will rely in the first 
instance on the State’s certification. The 
State is in a better position to evaluate 
its own compliance with the standards. 
The FHWA will, at its discretion, 
conduct reviews of State compliance 
with part 384 on a random and/or cause 
basis relying on information obtained 
from the State and other sources. The 
NPRM invited comments on whether 
the final rule should prescribe the 
documents which the State would be 
obliged to maintain for the FHWA.

If, in the course of a review, the 
FHWA makes a preliminary 
determination that a State does not meet 
one or more of the standards of subpart 
B, an informal resolution procedure will 
begin. The State will be informed of any 
such preliminary determination before 
July 1 of the fiscal year in which it is 
made; this deadline will help assure 
that the State has adequate time to come 
into compliance prior to the beginning 
of the next fiscal year, to avoid a 
withholding of funds.

The State will have up to 30 calendar 
days to respond to a preliminary 
determination. Such response may 
include a prompt and permanent 
correction of items cited as possible 
areas of noncompliance. If, after 
reviewing the State’s timely response, 
the FHWA still finds the State to be in 
noncompliance, the FHWA will notify 
the State of its final determination.

The FHWA believes that such a 
procedure, building on existing Federal/ 
State cooperation in the CDL program, 
will satisfactorily protect the 
nationwide CDL program and the States’ 
interests.

Five comments were received on this 
part, from three States, the ATA, and an 
individual. The States commented on 
the documentation that they believed 
should be required, with one in favor of 
prescribing specific documents and two 
against. Specific documents will not be 
prescribed in the rule; however, the 
FHWA will consider the development of 
a checklist that will be available to 
assist States in meeting the certification 
requirements. The ATA requested an 
opportunity for the motor carrier 
industry to review and comment on the 
States’ certifications. The certification is 
a matter between the State and the 
FHWA; therefore, such a review will not 
be provided by this rule. The FHWA 
will, however, record complaints of

State practices from any external source 
for use in conducting program reviews. 
These complaints may themselves be 
significant enough to trigger such 
reviews.

The individual noted that when new 
legislation or regulations are 
promulgated, States need sufficient time 
for implementation. The FHWA agrees 
that sufficient time must be provided for 
implementation, and will provide this 
time when a change in a law or 
regulation is implemented.
Section 384.309—Results of Compliance 
Determination

Any year in which a State fails to 
submit the required certification, or in 
which the FHWA makes a final 
determination that a State does not meet 
one or more of the standards of subpart 
B of this part, will be considered a year 
of noncompliance. Such noncompliance 
will trigger the consequences contained 
in subpart D. Conversely, if timely 
certification is supplied and the FHWA 
makes no final determinations of 
noncompliance, then the State will be 
deemed to be in compliance for the 
year. No comments were received on 
this section.
Subpart D—Consequences o f  State 
N oncom pliance

This subpart implements the detailed 
consequences of State noncompliance 
laid out in section 12011 of the Act (49 
U.S.C. app. 2710). During the fiscal year 
following a State’s first year of 
noncompliance, five percent of the 
State’s Federal-aid highway funds will 
be withheld; during the fiscal year 
following any year of noncompliance 
other than the first, the amount 
withheld will be ten percent. The 
citations to the categories of funds 
withheld under § 384.401 differ from 
the citations in section 12011 of the Act 
to conform to changes made in the 
Federal-aid highway program by the 
Intermodal Surface Transportation 
Efficiency Act of 1991.

This rule also sets forth the 
particulars, provided in the Act, for 
various cases in which a State comes 
into compliance after having had funds 
withheld. No comments were received 
on this section and no changes have 
been made.
Rulemaking Analyses and Notices
Executive Order 12866 (Regulatory 
Planning and Review) and DOT 
Regulatory P olicies and Procedures

The FHWA has determined that this 
final rule is significant under Executive 
Order 12866. This document has been 
reviewed by the Office of Management
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and Budget under that executive order.
It is significant regulation under the 
regulatory policies and procedures of 
the DOT because of the substantial 
public interest in the issue of CMV 
safety and the expected benefit to 
transportation.

A primary purpose of this rulemaking 
is to formalize as State requirements the 
obligations already placed upon States 
in 49 CFR 383, Commercial Driver’s 
License Standards—Requirements and 
Penalties. Part 383 was already the 
subject of an extensive regulatory 
evaluation, a copy of which has been 
placed for informational purposes in the 
public docket for this rulemaking and is 
available for inspection in the 
Headquarters office of the FHWA, 400 
Seventh Street SW., Washington, DC 
20590. Because the States are already 
complying with the underlying 
requirements of part 383, and because 
the FHWA expects the States to comply 
with these proposed regulations which 
impose few new mandates on the States, 
the FHWA does not anticipate that 
material incremental regulatory impacts, 
beyond those described in the 
regulatory evaluation for part 383, 
would result from this rule.
Regulatory Flexibility Act

As explained in the preamble to the 
final rule on CDL testing and licensing 
(53 FR 27647, July 2 1 ,1988b the 
impacts of the CDL program on small 
entities have already been considered. 
This rule, addressing the States rather 
than employees and employers, will not 
have identifiable incremental impacts 
on small entities, beyond those already 
described with regard to part 383. 
Therefore, under the criteria of the 
Regulatory Flexibility Act {5 U.S.C 
601—612)., the FHWA has evaluated the 
effects of this rule on small entitles, and 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities.
Executive Order 12612 (Federalism  
Assessment)

The FHWA subjected the underlying 
rules in 49 CFR part 383, which form 
the substantive basis for most of the 
State requirements in this rulemaking, 
to a full Federalism Assessment under 
Executive Order 12612. See 53 FR 
27648. Asa result of that analysis, the 
FHWA found that the CDL program, 
embodied in 49 CFR part 383, accorded 
fully with the letter and spirit of the 
Federalism initiative.

Title 49, U.S.C., app. 2708(a) lists 22 
CDL program requirements which Stales 
must meet to avoid the withholding of 
five or ten percent of their Federal-aid 
highway construction funds. Most of

these 22 requirements are already fully 
addressed in 49 CFR part 383 and 
covered by the Federalism Assessment 
for that part. The remaining 
requirements, addressed herein, 
constitute minimum standards which 
would have to be followed by States and 
which may be supplemented by the 
States. This rule limits the policymaking 
discretion of the States only in narrow 
ways, and does so only to achieve the 
national purposes of the A ct The 
procedures in subparts C and D either 
directly embody the provisions of the 
Act or constitute a necessary procedural 
framework for implementing the funds 
withholding sanctions set forth in 49 
U.S.C. app. 2710. Accordingly, it is 
certified that the policies contained in 
this document have been assessed in 
light of, and accord fully with, the 
principles, criteria, and requirements of 
the Federalism Executive Order and that 
the requirements of this action that were 
not addressed in the Federalism 
Assessment for 49 CFR 383 do not have 
sufficient federalism implications to 
warrant the preparation of a separate, 
full Federalism Assessment.
Executive Order 12372 
(Intergovernmental Review)

Catalog of Federal Domestic 
Assistance Program Number 20.217, 
Motor Carrier Safety. The regulations 
implementing Executive Order 12372 
regarding intergovernmental 
consultation on Federal programs and 
activities apply to this program.
Paperw ork Reduction Act

By virtue of the certifications required 
annually of the States under subpart C, 
this action provides a minimal 
collection of information requirement 
for purposes of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501- 
3520. Accordingly, the information 
collection request for commercial driver 
testing and licensing standards has been 
approved by the Office of Management 
and Budget and assigned the control 
number of 2125-0542 which expires on 
12/31/96.
N ational Environmental Policy Act

The agency has analyzed this rule for 
the purpose of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.) and has determined 
that this action would not have any 
effect on the quality of the environment.
Regulation Identification Number

A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes

the Unified Agenda m April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross reference this action with 
the Unified Agenda.
List of Subjects in 49 CFR Part 384

Commercial driver’s license 
documents, Commercial motor vehicles, 
Driver qualification, Highways and 
roads, Motor carriers licensing and 
testing procedures, and Motor vehicle 
safety.

Issued on: May 10,1994.
Rodney E. Slater,
F ederal Highway Administrator.

In consideration of the foregoing, the 
FHWA amends title 49, Code of Federal 
Regulations, chapter III, subchapter B, 
as set forth below.

PART 384— {ADDED]

1. Chapter M is amended by adding 
part 384, to read as follows:

PART 384— STATE COMPLIANCE 
WITH COMMERCIAL DRIVER’S 
LICENSE PROGRAM

Subpart A—General
Sec.
384.101 Purpose and scope- 
384.103 Applicability.
384.105 Definitions.
Subpart B—Minimum Standards for 
Substantial Compliance by States
384.201 Testing program.
384.202 Test standards.
384.203 Driving while under the influence.
384.204 CDL issuance and information.
384.205 CDLIS information.
384.206 State record checks.
384.207 Notification of licensing.
384.208 (Reserved)
384.209 Notification of traffic violations.
384.210 Limitation on licensing.
384.211 Return of old licenses.
384.212 Domicile requirement.
384.213 Penalties for driving without a 

proper CDL.
384.214 Reciprocity.
384.215 First offenses.
384.216 Second offenses.
384.217 Drug offenses.
384.218 Second serious traffic violation.
384.219 Third serious traffic violation.
384.220 National Driver Register 

information.
384.221 Out-of-service regulations 

(intoxicating beverage).
384.222 through 384.230 (Reserved)
384.231 Satisfaction of State •

disqualification requirement
384.232 Required timing of record checks.
Subpart C—Procedures for Determining 
State Compliance
384.301 Substantial compliance-general 

requirement.
384.303 State certification for Federal fiscal 

year (FY) 1994.
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384.305 State certifications for Federal 
fiscal years after FY 1994.

384.307 FHWA program reviews of State 
compliance.

384.309 Results of compliance 
determination.

Subpart D—Consequences of State 
Noncompliance
384.401 Withholding of funds based on 

noncompliance.
384.403 Period of availability; effect of 

compliance and noncompliance. 
Authority: 49 U.S.C. 3102; 49 U.S.C. app. 

2505, 2701 et seq.; and 49 CFR 1.48.

Subpart A— General

§ 384.101 Purpose and scope.
(a) Purpose. The purpose of this part 

is to ensure that the States comply with 
the provisions of section 12009(a) of the 
Commercial Motor Vehicle Safety Act of 
1986 (49 U.S.C. app. 2708(a)).

(b) Scope. This part:
(1) Includes the minimum standards 

for the actions States must take to be in 
substantial compliance with each of the 
22 requirements of 49 U.S.C. app. 
2708(a);

(2) Establishes procedures for 
determinations to be made of such 
compliance by States; and

(3) Specifies the consequences of 
State noncompliance.

§384.103 Applicability.
The rules in this part apply to all 

States.

§384.105 Definitions.
(a) The definitions in part 383 of this 

title apply to this part, except where 
otherwise specifically noted.

(b) As used in this part:
Issue and issuance mean initial 

licensure, license transfers, license 
renewals, license upgrades, and 
nonresident commercial driver’s 
licenses (CDLs), as described in § 383.73 
of this title.

Licensing entity means the agency of 
State government that is authorized to 
issue drivers’ licenses.

Year o f noncom pliance means any 
Federal fiscal year during which—

(1) A State fails to submit timely 
certification as prescribed in subpart C 
of this part; or

(2) The State does not meet one or 
more of the standards of subpart B of 
this part, based on a final determination 
by the FHWA under § 384.307(c) of this 
part.

Subpart B— Minimum Standards for 
Substantial Compliance by States

§ 384.201 Testing program.
The State shall adopt and administer 

a program for testing and ensuring the

fitness of persons to operate commercial 
motor vehicles (CMVs) in accordance 
with the minimum Federal standards 
contained in part 383 of this title.

§ 384.202 Test standards.
No State shall authorize a person to 

operate a CMV unless such person 
passes a knowledge and driving skills 
test for the operation of a CMV in 
accordance with part 383 of this title.

§ 384.203 Driving while under the 
influence.

The State shall have in effect and 
enforce through licensing sanctions the 
disqualifications prescribed in 
§ 383.51(b) at the 0.04 percent blood 
alcohol concentration level.

§ 384.204 CDL issuance and information.
(a) General rule. The State shall 

authorize a person to operate a CMV 
only by issuance of a CDL, unless a 
waiver under the provisions of § 383.7 
applies, which contains, at a minimum, 
the information specified in part 383, 
subpart J, of this title.

(b) Exceptions.
(1) Training. The State may authorize 

a person, who does not hold a CDL valid 
in the type of vehicle in which training 
occurs, to undergo behind-the-wheel 
training in a CMV only by means of a 
learner’s permit issued and used in 
accordance with § 383.23(c) of this title.

(2) Confiscation o f CDL pending 
enforcem ent. A State may allow a CDL 
holder whose CDL is held in trust by 
that State or any other State in the 
Course of enforcement of the motor 
vehicle traffic code, but who has not 
been convicted of a disqualifying 
offense under § 383.51 based on such 
enforcement, to drive a CMV while 
holding a dated receipt for such CDL.

§ 384.205 CDLIS information.
Before issuing a CDL to any person, 

the State shall, within the period of time 
specified in § 384.232, perform the 
check of the Commercial Driver’s 
License Information System (CDLIS) in 
accordance with § 383.73(a)(3)(ii) of this 
title, and, based on that information, 
shall issue the license, or, in the case of 
adverse information, promptly 
implement the disqualifications, 
licensing limitations, denials, and/or 
penalties that are called for in any 
applicable section(s) of this subpart.

§ 384.206 State record checks.
(a) Required checks.
(1) Issuing State’s records. Before 

issuing a CDL to any person, the State 
shall, within the period of time 
specified in § 384.232, check its own 
driving record for such person in

accordance with § 383.73(a)(3) of this 
title.

(2) Other States’ records. Before initial 
or transfer issuance of a CDL to a 
person, the issuing State shall, within 
the period of time specified in 
§ 384.232, obtain from any other State or 
jurisdiction which has issued a CDL to 
such person, and such other State(s) 
shall provide, all information pertaining 
to the driving record of such person in 
accordance with § 383.73(a)(3) of this 
title.

(b) Required action. Based on the 
findings of the State record checks 
prescribed in this section, the State shall 
issue the license, or, in the case of 
adverse information, promptly 
implement the disqualifications, 
licensing limitations, denials, and/or 
penalties that are called for in any 
applicable section(s) of this subpart.

§ 384.207 Notification of licensing.
Within the period defined in 

§ 383.73(f) of this title, the State shall:
(a) Notify the operator of the CDLIS of 

each CDL issuance;
(b) Notify the operator of the CDLIS of 

any changes in driver identification 
information; and

(c) In the case of transfer issuances, 
implement the Change State of Record 
transaction, as specified by the operator 
of the CDLIS, in conjunction with the 
previous State of record and the 
operator of the CDLIS.

§384.208 [Reserved]

§ 384.209 Notification of traffic violations.
(a) Required notification with respect 

to CDL holders. Whenever a person who 
holds a CDL from another State is 
convicted of a violation, in any type of 
vehicle, of any State or local law 
relating to motor vehicle traffic control 
(other than a parking violation), the 
licensing entity of the State in which the 
conviction occurs shall notify the 
licensing entity of the person’s State of 
licensure of the conviction as 
expeditiously as possible.

(b) Required notification with respect 
to non-CDL holders. Whenever a person 
who does not hold a CDL, but who is 
licensed to drive by another State, is 
convicted of a violation, in a CMV, of 
any State or local law relating to motor 
vehicle traffic control (other than a 
parking violation), the licensing entity 
of the State in which the conviction 
occurs shall notify the licensing entity 
of the person’s State of licensure of such 
conviction.

§ 384.210 Limitation on licensing.
The State shall not knowingly issue a 

CDL to a person during a period in 
which:
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(a) Such person is disqualified from 
operating a CMV, as disqualification is 
defined in § 383,5 of this title, or under 
the provisions of § 384.231(b)(2).

lb) Any type of driver’s license held 
by such person is suspended, revoked, 
or canceled by the State or jurisdiction 
of licensure for driving related offenses 
which in the judgment of the licensing 
State are based on valid information; or

(c) Such person is subject to the 
penalties for false information contained 
in § 383.73(g) of this title.

§384.211 Return of old licenses.
The State shall not issue a CDL to a 

person who possesses a driver’s license 
issued by another State or jurisdiction 
unless such person first surrenders the 
driver’s license issued by such other 
State or jurisdiction in accordance with 
§§ 383.71(a)(7) and (b)(4) of this title.

§ 384.212 DomlcHe requirement
(a) The State shall issue CDLs only to 

those persons for whom suGh State is 
the State of domicile as defined in
§ 383.5 of this title; except that the State 
may issue a nonresident CDL under the 
conditions specified in §§ 383.23(b), 
383.71(e), and 383.73(e) of this title.

(b) The State shall require any person 
holding a CDL issued by another State 
to apply for a transfer CDL from the 
State within 30 days after establishing 
domicile in the State, as specified in
§ 383.71(b) of this title.

§ 384.213 Penalties for driving without a 
proper CDL.

The State shall impose ci vil and 
criminal penalties for operating a CMV 
while not possessing a CDL that is valid 
for the type of CMV being driven; while 
having a driver’s license suspended, 
revoked, or canceled; or while being 
disqualified from operating a CMV. In 
determining the appropriateness of such 
penalties, the State shall consider their 
effectiveness in deterring this type of 
violation. The State shall impose 
penalties on CMV drivers that are at 
least as stringent as those imposed on 
noncommercial drivers for the same or 
analogous offenses.

§ 384.214 Reciprocity.
The State shall allow any person to 

operate a CMV in the State who is not 
disqualified from operating a CMV and 
who holds a CDL which is—

(a) Issued to him or her by any other 
State or jurisdiction in accordance with 
part 383 of this title;

(b) Not suspended, revoked, or 
canceled; and

(c) Valid, under the terms of part 383, 
subpart F, of this title, for the type of 
vehicle being driven.

§ 384.215 First offenses.
(a) G eneral rule. The State shall 

disqualify from operating a CMV each 
person who is convicted, as defined in 
§ 383.5 of this title, in any State or 
jurisdiction, of a disqualifying offense 
specified in § 383.51(b)(2) (i) through 
(iv) of this title, for no less than one 
year.

(b) Special rule fo r  hazardous 
m aterials offenses. If the offense under 
paragraph (a) of this section occurred 
while the driver was operating a vehicle 
transporting hazardous materials 
required to be placarded under the 
Hazardous Materials Transportation Act 
(implementing regulations at 49 CFR 
177.823), the State shall disqualify the 
person for no less than three years.

§ 384.216 Second offenses.
(a) General rule. The State shall 

disqualify for life from operating a CMV 
each person who is convicted, as 
defined in § 383.5 of this title, many 
State or jurisdiction, of a subsequent 
offense as described in § 383.5l(b)(3)(iv) 
of this title.

(b) Special ru le fo r  certain  lifetim e 
disqualifications. The State where the 
disqualified driver resides after 10 years 
of disqualification have elapsed may 
reduce the lifetime disqualification of a 
person disqualified for life under
§ 383.51 (b)(3)(iv) of this title, to a 
minimum of ten years in accordance 
with § 383.51(b)(3)(v) of this title.

§ 384.217 Drug offenses.
The State shall disqualify from 

operating a CMV for life each person 
who is convicted, as defined in § 383.5 
of this title, in any State or jurisdiction, 
of using a CMV in the commission of a 
felony described in §§ 383.51(b)(2)(v) 
and 383.5T(b)(3)(iii) of this title. The 
State shall not apply the special rule in 
§ 384.216(b) to lifetime disqualifications 
imposed for controlled substance 
felonies as detailed in §§ 383.5 l(b)(2)(v) 
and 383.51(b)(3)(iii) of this title.

§384.218 Second serious traffic violation.
The State shall disqualify from, 

operating a CMV for a period of not less 
than 60 days each person who, in a 
three-year period, is convicted, as 
defined in § 383.5 of this title, in any 
State(s) or jurisdiction (s), of two serious 
traffic violations involving a CMV 
operated by such person, as specified in 
§§ 383.51(c)(1) and 383:51(c)(2Mi) of this 
title.

§ 384.219 Third serious traffic violation.
The State shall disqualify from 

operating a CMV for a period of not less 
than 120 days each person who, in a 
three-year period, is convicted, as

defined in §383.5 of this title, in any 
State(s) or jurisdiction(s), of three 
serious traffic violations involving a 
CMV operated by such person, as 
specified in §§ 383.51 (c)(1) and (c)(2)(h) 
of this title. This disqualification period 
shall be in addition to any otber 
previous period of disqualification.
§ 384u>20 National Driver Register 
information.

Before issuing a CDL to any person, 
the State shall, within the period of time 
specified in § 384.232, perform the 
check of the National Driver Register in 
accordance with §383.73(a)(3Kiii) of 
this title, and, based on that 
information, promptly implement the 
disqualifications, licensing limitations, 
and/or penalties that are called f o T  in 
any applicable section(s) of this subpart.

§ 384.221 Qut-of-sdrvtce regulations 
(intoxicating beverage).

The State shall adopt, and enforce on 
operators of CM Vs as defined in 
§§ 383.5 and 390.5 of this title, the 
provisions of § 392.5 (a) and (c) of this 
title in accordance with the Motor 
Carrier Safety Assistance Program as 
contained in 49 CFR part 350 and 
applicable policy and guidelines.

§§ 384.222 through 384.230 (Reserved]

§ 384.231 Satisfaction of State 
disqualification requirement

(a) A pplicability. The provisions of 
§§ 384.203, 384.206(b), 384.210,
384.213, 384.215 through 384.219, 
384.221, and 384.231 apply to the State 
of licensure of the person affected by the 
provision. The provisions of § 884.210 
also apply to any State to which a 
person makes application for a transfer 
CDL.

(b) Required action.
(1) CDL holders. A State shall satisfy 

the requirement of this part that the 
State disqualify a person who holds a 
CDL by, at a minimum, suspending, 
revoking, or canceling the person’s CDL 
for the applicable period of 
disqualification.

(2) Non-CDL holders (applies on and  
after O ctober 2, 1995). A State shall 
satisfy the requirement of this subpart 
that the State disqualify a non-CDL 
bolder who is convicted of an offense or 
offenses necessitating disqualification 
under §383.51 by, at a minimum, 
implementing the limitation on 
licensing provisions of § 384.210 and 
the timing and recordkeeping 
requirements of paragraphs (c) and (d) 
of this section so as to prevent such 
non-CDL holder from legally obtaining a 
CDL from any State during the 
applicable disqualification periodfs) 
specified in this subpart.
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(c) Required timing. The State shall 
disqualify a driver as expeditiously as 
possible.

(d) R ecordkeeping requirem ents. The 
State shall maintain such driver records 
and cause such driver identification 
data to be retained on the CDLIS as the 
operator of the CDLIS specifies are 
necessary to the implementation and 
enforcement of the disqualifications 
called for in §§ 384.215 through 
384.219.

§ 384.232 Required tim ing of record 
checks.

The State shall perform the record 
checks prescribed in §§ 384.205, 
384.206, and 384.220, no earlier than 10 
days prior to issuance for licenses 
issued before October 1,1995. For 
licenses issued after September 30,
1995, the State shall perform the record 
checks no earlier than 24 hours prior to 
issuance if the license is issued to a 
driver who does not currently possess a 
valid CDL from the same State and no 
earlier than 10 days prior to issuance for 
all other drivers.

Subpart C—Procedures for 
Determining State Compliance

§ 384.301 Substantial compliance— 
general requirement.

To be in substantial compliance with 
49 U.S.C. app. 2708(a), a State must 
meet each and every standard of subpart 
B of this part by means of the 
demonstrable combined effect of its 
statutes, regulations, administrative 
procedures and practices, organizational 
structures, internal control mechanisms, 
resource assignments (facilities, 
equipment, and personnel), and 
enforcement practices.

§ 384.303 State certification fo r Federal 
fiscal year 1994 (FY1994).

(a) FY 1994 Certification Requirement. 
Prior to July 18,1994, each State shall 
review its compliance with this part and 
certify to the Federal Highway 
Administrator as prescribed in 
paragraph (b) of this section. The 
certification shall be submitted as a 
signed original and four copies to the 
State Director or Officer-in-Charge, 
Office of Motor Carriers, Federal 
Highway Administration, located in that 
State.

(b) FY 1994 C ertification Content. The 
certification shall consist of a statement 
signed by the Governor of the State, or 
by an official designated by the 
Governor, and reading as follows: “I 
(name of certifying official), (position 
title), of the State (Commonwealth) of
_________ , do hereby certify that the
State (Commonwealth) is in substantial 
compliance with all requirements of 49

U.S.C. app. 2708(a), as defined in 49 
CFR 384.301, and contemplates no 
changes in statutes, regulations, or 
administrative procedures, or in the 
enforcement thereof, which would affect 
such substantial compliance through 
[the last date of the current Federal 
fiscal year].”
(Approved by the Office of Management and 
Budget under control number 2125-0542)

§384.305 State certifications for Federal 
fiscal years after FY 1994.

(a) Certification requirem ent. Prior to 
January 1 of each Federal fiscal year 
after FY 1994, each State shall review its 
compliance with this part and certify to 
the Federal Highway Administrator as 
prescribed in paragraph (b) of this 
section. The certification shall be 
submitted as a signed original and four 
copies to the State Director or Officer-: 
in-Charge, Office of Motor Carriers, 
Federal Highway Administration, 
located in that State.

(b) Certification content. The 
certification shall consist of a statement 
signed by the Governor of the State, or 
by an official designated by the 
Governor, and reading as follows: “I 
(name of certifying official), (position 
title), of the State (Commonwealth) of

. do hereby certify that the 
State (Commonwealth) has continuously 
been in substantial compliance with all 
requirements of 49 U.S.C. app. 2708(a), 
as defined in 49 CFR 384.301, since [the 
first day of the current Federal fiscal 
year], and contemplates no changes in 
statutes, regulations, or administrative 
procedures, or in the enforcement 
thereof, which would affect such 
substantial compliance through [the last 
date of the current Federal fiscal year].”
(Approved by the Office of Management and 
Budget under control number 2125-0542)

§ 384.307 FHWA program reviews of State 
compliance.

(a) FHWA Program Reviews. Each 
State’s CDL program shall be subject to 
review to determine whether or not the 
State meets the general requirement for 
substantial compliance in § 384.301.
The State, shall cooperate with and 
provide information in conjunction with 
any program reviews under this section.

(b) Prelim inary FHWA determ ination  
and State response. If, after review, a 
preliminary determination is made that 
a State does not meet one or more of the 
standards of subpart B of this part, the 
State will be informed accordingly prior 
to July 1 of the fiscal year in which the 
preliminary determination is made. The 
State will have up to thirty calendar 
days to respond to the preliminary 
determination. Upon request by the

State, an informal conference will be 
provided during this time.

(c) Final FHWA determ ination. If, 
after reviewing any timely response by 
the State to the preliminary 
determination, a final determination is 
made that the State is not in compliance 
with the affected standard, the State will 
be notified of the final determination.

§ 384.309 Results o f compliance 
determination.

(a) A State shall be determined not 
substantially in compliance with 49 
U.S.C. app. 2708(a) for any fiscal year in 
which it:

(1) Fails to submit the certification as 
prescribed in this subpart; or

(2) Does not meet one or more of the 
standards of subpart B of this part, as 
established in a final determination by 
the FHWA under § 384.307(c).

(b) A State shall be in substantial 
compliance with 49 U.S.C. app. 2708(a) 
for any fiscal year in which neither of 
the eventualities in paragraph (a) of this 
section occurs.

Subpart D̂ —Consequences of State 
Noncompliance

§ 384.401 W ithholding of funds based on 
noncompliance.

(a) Following first year o f  
noncom pliance. An amount equal to 
five percent of the funds required to be 
apportioned to any State under each of 
sections 104(b)(1), 104(b)(3), and 
104(b)(5) of title 23, U.S.C., shall be 
withheld on the first day of the fiscal 
year following such State’s first year of 
noncompliance under this part.

(b) Following secon d and subsequent 
yearfs) o f noncom pliance. An amount 
equal to ten percent of the funds 
required to be apportioned to any State 
under each of sections 104(b)(1), 
104(b)(3), and 104(b)(5) of title 23,
U.S.C,, shall be withheld on the first day 
of the fiscal year following such State’s 
second or subsequent year of 
noncompliance under this part.

§ 384.403 Period of availability; effect of 
compliance and noncompliance.

(a) Period o f  availability.
(1) Funds w ithheld on or before 

Septem ber 30,1995. Any funds 
withheld under this subpart from 
apportionment to any State on or before 
September 30,1995, shall remain 
available for apportionment to such 
State as follows:

(i) If such funds would have been 
apportioned under 23 U.S.C.
104(b)(5)(B) but for the provisions of 
this subpart, such funds shall remain 
available until the end of the second 
fiscal year following the fiscal year for
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which such funds are authorized to be 
appropriated.

(ii) If such funds would have been 
apportioned under 23 U.S.C. 104(b)(1) 
or 104(b)(3) but for the provisions of this 
subpart, such funds shall remain 
available until the end of the third fiscal 
year following the fiscal year for which 
such funds are authorized to be 
appropriated.

(2) Funds withheld after Septem ber 
30, 1995. No funds withheld under this 
subpart from apportionment, to any State 
after September 30,1995, shall be 
available for apportionment to such 
State.

(b) A pportionm ent o f w ithheld funds 
after com pliance. If, before September 
10 of the last fiscal year for which funds 
withheld under this subpart from 
apportionment are to remain available

for apportionment to a State under 
paragraph (a) of this section, the State 
makes the certification called for in 
§ 384.305 and a determination is made 
that the State has met the standards of 
subpart B of this part for a period of 365 
days and continues to meet such 
standards, the withheld funds 
remaining available for apportionment 
to such State shall be apportioned to the 
State on the day following the last day 
of such fiscal year.

(c) Period o f availability o f  
subsequently apportioned funds. Any 
funds apportioned pursuant to 
paragraph (b) of this section shall 
remain available for expenditure until 
the end of the third fiscal year 
succeeding the fiscal year in which such 
funds are apportioned. Sums not 
obligated at the end of such period shall

lapse or, in the case of funds 
apportioned under 23 U.S.C. 104(b)(5), 
shall lapse and be made available by the 
Secretary for projects in accordance 
with 23 U.S.C. 118(b).

(d) E ffect o f noncom pliance. If, at the 
end of the period for which funds 
withheld under this subpart from 
apportionment are available for 
apportionment under paragraph (a) of 
this section, the State has not met the 
standards of subpart B of this part for a 
365-day period, such funds shall lapse 
or, in the case of funds apportioned 
under 23 U.S.C. 104(b)(5), shall lapse 
and be made available by the Secretary 
for projects in accordance with 23 
U.S.C. 118(b).
(FR Doc. 9 4 -1 1 843 Filed 5 - 1 7-94; 8:45 ami
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Administration for Children and 
Families

45 CFR Part 1340

RIN 0970-AB23

Child Abuse and Neglect State Grant 
Program

AGENCY: Administration on Children, 
Youth and Families (ACYF), 
Administration for Children and 
Families (ACF), HHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Administration on 
Children, Youth and Families, National 
Center on Child Abuse and Neglect, is 
proposing to amend existing regulations 
pertaining to the Child Abuse 
Prevention and Treatment Act, on the 
confidentiality of child abuse and 
neglect records. These regulations are 
proposed in response to an amendment, 
contained within the Juvenile Justice 
Delinquency and Prevention 
Amendments, to the Child Abuse 
Prevention and Treatment Act (CAPTA). 
The amendment directs States to ensure 
that child protective services (CPA) 
records are confidential and that 
disclosure and redisclosure are limited 
only to those persons and entities who 
have a need for the records that is 
directly related to the purposes of 
CAPTA, or to their responsibilities 
under law to protect children from 
abuse and neglect. The amendment 
requires States to provide for 
interagency sharing of child abuse and 
neglect records to facilitate a more 
comprehensive, coordinated approach 
in protecting children. The following 
proposed regulations are intended to 
clarify the balance between protecting 
the privacy rights of children and 
families and ensuring the disclosure of 
case records when necessary for the 
protection of children. These 
regulations will supersede the current 
confidentiality provisions under 45 CFR 
1350.14(i).
DATES: In order to be considered, 
comments on this notice of proposed 
rulemaking (NPRM) must be received on 
or before July 18,1994.
ADDRESSES: Please address comments to 
Olivia A. Golden, Commissioner, 
Administration on Children, Youth and 
Families, P.O. Box 1182, Washington, 
DC 20013, Attention: David W. Lloyd, 
Director, National Center on Child 
Abuse and Neglect.
FOR FURTHER INFORMATION CONTACT: 
David W. Lloyd, (202) 205-8586.

SUPPLEMENTARY INFORMATION:

Part I: Background and Authorization
This proposed rule sets forth the 

requirements for establishing and 
maintaining confidentiality of child 
protective services records. Maintaining 
confidentiality is important to protect 
the privacy and rights of children and 
families in cases of suspected and actual 
child abuse and neglect.

The Juvenile Justice Delinquency and 
Prevention Amendments, Public Law 
102-586, section 9, amended the Child 
Abuse Prevention and Treatment Act 
(CAPTA), section 107(b)(4), as most 
recently reauthorized by Public Law 
102-295. The regulations in this NPRM 
implement the new provisions of 
section 107(b)(4) of CAPTA, which 
directs the States to provide for the 
confidentiality of CPS records, by 
revising 45 CFR 1340.14(i). The impetus 
behind this legislation was Congress* 
finding that an undue burden was 
placed on the State process for 
investigating child abuse and neglect 
under existing Federal regulations. The 
legislative intent is to ensure protection 
against wholesale public disclosure 
while enabling Federal, State and local 
government entities, or their agents, to 
coordinate interagency communication 
needed to assist in the protection of 
abused and neglected children (House 
Education and Labor Committee Report 
102-756).
Part H: Program Description and Intent 
of the Regulations

The National Genter on Child Abuse 
and Neglect (NGCAN), within the 
Administration on Children, Youth and 
Families, is the primary Federal agency 
responsible for assisting States and 
communities with activities related to 
the prevention, identification and 
treatment of child abuse and neglect. 
NCCAN, as authorized by CAPTA, 
provides both discretionary and formula 
grants to States, public agencies and 
nonprofit private organizations. CAPTA 
section 107(b)(4), as amended by Public 
Law 102-586, section 9, applies to the 
formula grants to States for child abuse 
and neglect prevention and treatment 
programs. States and, by their direction, 
local governments, administer CPS 
programs to protect and assist children 
who are abused and neglected. In order 
to avoid further harm to these children 
and to protect their privacy and the 
privacy of their parents or guardians, it 
is important that their records and 
identities be kept confidential except as 
to those persons or entities with a need 
for the information that is directly 
related to achieving the purposes of 
CAPTA, which are the investigation,

prevention and treatment of child abuse 
and neglect.

The existing regulations require that 
States provide for the confidentiality of 
child abuse and neglect reports and CPS 
records. They also give States the option 
of authorizing disclosure to selected 
persons and agencies in order to carry 
out their activities. However, in its 
findings, Congress noted that, while 
confidentiality of records is important, 
there should not be absolute 
confidentiality to the extent that 
communication among persons and 
entities working on investigation, 
prosecution and service provision is 
obstructed. The Congress noted that 
comprehensive and coordinated 
interagency communication is needed to 
adequately provide protection for 
abused and neglected children. 
Accordingly, the amendment was 
passed and these proposed regulations 
were developed.
Proposed Regulation

The proposed regulations identify 
persons and entities that must be able to 
obtain access to CPS records in order to 
effectively carry out their 
responsibilities on behalf of children. 
The rationale for their inclusion is 
provided in Part HI below.

In addition to the required disclosures 
specified in the proposed regulation, 
there are other persons and entities to 
which a State may choose to provide 
access to confidential CPS records, 
under such limitations and procedures 
as the State determines.

Allowing appropriate persons and 
entities to receive information from the 
CPS records and communicate about 
these records with the CPS workers 
helps serve children’s needs. The 
Administration on Children, Youth and 
Families, therefore, recommends that 
the States consider authorizing the 
agencies and entities described below to 
have access to the records in child abuse 
and neglect cases, in addition to those 
which are explicitly enumerated as 
required disclosures in the proposed 
regulation itself. States also may provide 
access to confidential CPS records to 
other persons and entities that the States 
determine have a need for such 
information directly related to achieving 
the purposes of CAPTA, so long as such 
access does not conflict with restrictions 
set forth in Federal statute or regulation. 
Please note that the persons and entities 
identified in numbers (1) through (5) in 
the recommended permissive disclosure 
section below are not in the mandatory 
disclosure section of the proposed 
regulation only because such persons 
and entities do not have a responsibility 
under law to protect children, which is
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a requirement set forth in section 
107(b)(4)(B) of CAPTA. However, the 
Department strongly recommends that 
States permit disclosure of CPS 
information to these persons and 
entities. All persons and entities 
authorized by a State to have access to 
confidential information must adhere to 
the conditions regarding redisclosure. 
The Department particularly would like 
to invite public comment about whether 
the recommended permissive disclosure 
list should be included in the 
regulation.

There are two groups, namely, the 
news media and those conducting 
research, as to whom we propose to 
permit limited disclosure. In each 
instance, the State must determine, as 
the amended statute requires, that 
disclosure would be “directly related to 
the purposes of CAPTA.” Because the 
statute requires that States provide for 
methods to protect the rights of the 
child and the child's parents or 
guardians and because of the substantial 
potential for harm to individuals, we 
propose the restrictions discussed 
below.

With respect to the news media, 
disclosure must be limited to 
confirmation of factual information 
regarding how the case was handled 
that does not violate the privacy rights 
of the child’s parent or guardian. 
Examples of disclosable information 
include: confirmation that a report was 
made; confirmation that an investigation 
has begun; information with respect to 
the amount of time between the report 
and the investigation; confirmation as to 
whether previous reports have been 
made; and information on the outcome 
of the investigation. In drafting these 
regulations, we considered whether 
disclosure of additional information, 
such as the details of the alleged abuse 
or neglect, should also be subject to 
disclosure. Since the proposed 
regulation would permit broad 
disclosure to the organizations and 
agencies responsible for oversight of the 
CPS agency as well as investigation and 
care of the child, we concluded that 
further public dissemination through 
the news media would not serve the 
purposes of CAPTA.

With respect to research, we propose 
to authorize broad State disclosure of all 
information, other than that identifying 
named individuals, to any person, 
agency or organization that has been 
authorized to conduct research as an 
agent of the State. However, 
identification of individuals will not be 
permitted without the consent of the 
child and parent, or representative, as 
well as the appropriate State official. In 
drafting these proposed regulations, we

have considerd whether it is necessary 
to continue the requirement of consent 
that is in current regulations. Although 
we recognize that the identification of 
individuals can be important to 
longitudinal research, or where in-depth 
interviews are required, and that the 
consent requirement may preclude some 
research, the potential for harm to the 
individual is significant. Accordingly, 
we propose to continue to the 
requirement of consent.

The Department particularly would 
like to invite public comments on these 
issues.
R ecom m ended Perm issive D isclosures

(1) In many States, entities other than 
a CPS agency are authorized, but not 
mandated, to investigate reports of child 
abuse or neglect. These entities need 
access to the records to determine how 
to proceed. In addition, agencies 
recommending or determining a 
disposition or course of treatment for an 
abused or neglected child or to a person 
who is the subject of the report of child 
abuse or neglect need to know what 
happened to that child in order to 
provide appropriate services. Therefore, 
a properly constituted authority 
(including multidisciplinary case 
consultation teams multidisciplinary 
child protection teams and child 
advocacy centers) investigating a report 
of known or suspected child abuse or 
neglect, or determining a course of 
treatment and disposition for the child 
and family may be allowed access to the 
records for these purposes.

(2) In order for a physician, mental 
health professional or substance abuse 
program services provider, or an agency 
authorized by a properly constituted 
authority to diagnose, care for, treat or 
supervise (a) a child whom such service 
provider reasonably suspects may be 
abused or neglected, or (b) a member of 
the child’s family, or (c) a person who 
allegedly abused or neglected the child, 
such service provider may have access 
to the records and history of the case. 
Such information facilitates 
coordination between the service 
provider and the CPS agency. The 
existing regulations, at
§ 1340.14(i)(2)(V), include physicians as 
individuals that the State may authorize 
to receive disclosures of child abuse and 
neglect. However, physicians are not the 
only professionals who come in contact 
with abused and neglected children, 
their families and the alleged abuser. 
Recognizing the important role of 
mental health and substance abuse 
program service providers in serving 
these groups, NCCAN recommends that 
these professionals be afforded the same 
access to case records as physicians.

(3) There have been a number of cases 
where alleged or convicted perpetrators 
of child abuse/neglect have been 
released from custody prior to 
adjudication or sentencing, or have been 
released on probation or parole. At 
times, officials responsible for 
determining pre-trial or pre-sentencing 
release status or for making sentencing 
decisions or recommendations have 
known of the individual’s past history 
regarding child abuse or neglect 
allegations. Such information may be 
relevant in setting pre-trial release, 
sentencing, and in determining the 
conditions of probation or parole. 
Therefore, States may authorize 
disclosure of CPS information to a 
properly constituted, agency responsible 
for the supervision of an alleged 
perpetrator of child abuse and neglect

(4) Research involving data in CPS 
records can provide important 
information that will help government 
officials plan programs for abused and 
neglected children and develop future 
policy directions. Therefore, States may 
authorize disclosure to a person, agency 
or organization engaged in a bona fide 
research or evaluation project who has 
been authorized to conduct such 
research or evaluation as an agent of the 
State. On the other hand, when a 
person, agency or organization 
conducting research has not been so 
authorized, information identifying the 
individuals named in a report or record 
shall be omitted. If such a person or 
entity wishes to conduct in-depth 
examination of specific individuals, or 
longitudinal investigations which 
require identifying information is 
essential to the research or evaluation, 
the State must then require that prior 
written permission be obtained from the 
child or child’s representative for 
release of information pertaining to him 
or her, and prior written consent of the 
parents or guardian for release of 
information pertaining to them. The 
appropriate State official must also give 
prior written approval.

(5) In order to prepare a defense 
against charges of child abuse or 
neglect, and as part of the individual’s 
due process rights, a person about 
whom a report has been made and/or 
his or her attorney, should have access 
to relevant CPS records. Disclosure of 
the identify of the reporter or any other 
person whose life or safety may be 
endangered, however, is prohibited.

(6) In order to plan budgets and 
maintain oversight of CPS agency 
functions, the CPS records might be 
helpful. Therefore, a State may 
authorize the release of child abuse and 
neglect records to State or local officials 
responsible for administration of the
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child protective services system, or for 
oversight of the enabling or 
appropriating legislation, or for 
compilation of statistical information on 
abused and neglected children, their 
families or those who commit, or 
allegedly commit, child abuse and 
neglect, who need such information in 
the course of carrying out their official 
functions.
Part III: Discussion of Proposed 
Revisions to 45 CFR 1340.14(i)
Subparagraph (i)

This subparagraph reflects the 
Congressional amendment highlighting 
its emphasis on the need for States to 
maintain the confidentiality of CPS 
information, while providing for 
disclosure of information when 
necessary. The existing regulations list 
discretionary disclosures, some of 
which are incorporated into the 
proposed regulations as required 
disclosures in subparagraph (2) below. 
The required disclosures involve those 

. persons and entities that are authorized 
to receive the information by virtue of 
their roles and responsibilities under 
law to protect children and whose 
ability to meet their responsibilities 
would be impaired without receipt of 
the disclosed information. The 
remaining persons and agencies listed 
in the existing regulations are covered 
in the permissive disclosure section of 
this preamble and remain in the 
category of persons and entities 
permitted to receive the information. 
Subparagraph (1) allows States 
flexibility in: (a) Authprizing agencies 
and entities to receive CPS information; 
and (b) implementing the new 
requirements by either State statute or 
administrative rule.
Records

The existing regulations interpret the 
statutory requirement of 
“confidentiality of all records” as 
providing for confidentiality of “records 
concerning reports and reports of child 
abuse and neglect.” Those agencies and 
entities authorized by the State to have 
access to CPS records and those 
agencies and entities that must 
promptly receive all relevant 
information in order to carry out their 
responsibilities under law to protect 
children from abuse and neglect 
frequently require access to a greater 
portion of the CPS record than the 
report. Accordingly, the proposed 
regulation interprets the statutory 
reference to “records” as including 
reports of child abuse and neglect, 
whether or not such reports are 
determined to be substantiated or

indicated and the information 
pertaining to such reports, including the 
evidence upon which the determination 
was made, and any information 
pertaining to the child and other family 
members which is within the custody or 
control of the CPS agency.
Redisclosure

Authorized recipients of confidential 
CPS information are bound by the same 
confidentiality restrictions as the CPS 
agency. Thus, they must respect the 
privacy rights of the children and 
families who are the subjects of CPS 
reports and the persons who report 
suspected abuse and neglect, and must 
use the information only for activities 
related to the prevention and treatment 
of child abuse and neglect. Recipients of 
such information are compelled by the 
proposed regulation to maintain 
confidentiality and prevent redisclosure 
of the information to other persons or 
entities, unless express authorization is 
given on a case-by-case basis by the 
same authority that first disclosed the 
information.
State Authorization

Under the existing regulations, States 
must enact statutes requiring 
confidentiality of CPS records and 
reports of child abuse and neglect and 
disclosure made to designated persons 
and agencies. Many States have 
encountered difficulties in developing 
legislation authorizing appropriate 
disclosures. State and local agencies 
have repeatedly indicated that they are 
more effective and efficient when they 
are able to invoke administrative rules. 
The proposed regulation provides States 
with flexibility with respect to the 
policy-making mechanisms for 
developing and implementing the 
authorized disclosure provisions.
Subparagraph (2)

The statutory amendment explicitly 
requires States to provide for disclosure 
to persons and entities that need the 
information to effectively carry out their 
responsibilities under law to protect 
children from abuse and neglect. The 
proposed regulations therefore direct 
States to provide for disclosure of the 
records to persons and entities with 
responsibilities under law to protect 
children from abuse and neglect. Those 
persons and entities are described below 
in subparagraphs (2)(i)-(2)(xi).
Subparagraph (2)(i)

In order to pursue cases for possible 
arrests, prosecution, and for taking the 
child into custody for protective 
placement, persons who review and 
investigate child abuse and neglect

cases need the specific information 
contained in the records. Some cases 
involve parties previously reported as 
suspected perpetrators or victims of 
child abuse or neglect. Child abuse and 
neglect records can significantly assist 
the professionals in pursuing cases and 
promptly determining if an arrest, 
placement of the child, or other action 
should be taken. Without this 
information each report would be 
treated as a new case, family histories of 
violence would not be addressed, and 
children might not be adequately 
protected.
Subparagraph (2)(ii)

The Developmental Disabilities 
Assistance and Bill of Rights Act (Act), 
42 U.S.C. 6042(a)(2)(B), mandates that 
in order for a State to receive assistance 
under the Act it must develop a 
“Protection and Advocacy” (P&A) 
system to protect and advocate for the 
rights of persons with developmental 
disabilities that has the authority to 
investigate incidents of abuse and 
neglect for this population. In order to 
allow for the implementation of that 
provision, the P&A authority is included 
on the mandatory disclosure list of the 
NPRM.
Subparagraph (2)(iii)

In order to place a child in an 
appropriate protective custodial 
arrangement, the agency or entity 
making the placement needs 
information on the history, severity and 
circumstances of the child abuse and 
neglect in order to ascertain the child’s 
needs. Therefore, those authorized to 
place the child must be provided with 
these records.
Subparagraph (2)(iv)

In order for a child abuse and neglect 
case to be prosecuted, or for the CPS 
agency to be represented as a party, the 
prosecuting attorney would need the 
records for use in the preparation of the 
case.
Subparagraph (2)(v)

There is a wide variety of legal 
proceedings in which some aspect of 
child abuse and neglect may be relevant; 
these include allegations of abuse 
during a family relations case (domestic 
violence, dissolution, child custody), 
and/or criminal case. A court 
adjudicating such cases often needs 
information pertaining to allegations or 
findings of child abuse and neglect in 
order to properly resolve the issue 
before it. However, the entire CPS 
record may not be necessary for 
adjudication and/or disposition of the 
case. In some cases, there may be no
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evidence that the information contained 
in the record is legally relevant to the 
issue to be decided. In adjudicating 
cases in which child abuse and neglect 
becomes an issue, the judge should 
inspect the CPS records in chambers for 
a determination of which, if any, 
portions are legally relevant and must 
limit disclosure to that information.
Subparagraph (2)(vi)

To protect the child’s interests and to 
ensure that the best services to protect 
the child’s safety and welfare are being 
provided, the child, or the child’s 
authorized representative, needs to be 
able to review the CPS record and 
provide additional factual information 
as necessary for the record.
Subparagraph (2)(vii)

When the coroner or medical 
examiner is determining the case of a 
child’s death, information contained in 
the CPS record can be of great 
assistance. Therefore, the coroner or 
medical examiner must have access to 
CPS records, when needed.
Subparagraph (2)(viii)

Some States have enacted legislation 
authorizing the creation of child fatality 
review teams on a statewide, regional or 
county basis. The purpose of these 
teams is to review child fatalities in the 
State and to propose methods of 
preventing such deaths. In order to carry 
out this mission, a team needs the 
information contained in CPS records.
Subparagraph (2)(ix)

Some cases of child abuse and neglect 
create additional problems in 
investigation or adjudication when the 
families move out of State. It is essential 
that the CPS records from the initial 
jurisdiction be available to the specified 
authorities in the new jurisdiction in 
order to continue or pursue the best 
interests of the child and his/her 
protection.
Subparagraph (2)(x)

Many abused ¿nd neglected children 
are placed in foster care or are adopted. 
Because these children often exhibit 
problematic behaviors and emotional 
reactions, they need caretakers who are 
able to handle their special needs and 
protect them from further abuse. In 
order for a foster or adoptive family to 
understand the formerly abused and 
neglected child, and to prepare itself for 
handling the child’s needs, it is 
necessary that the family be provided 
with specific information about the 
child’s history of abuse and/or neglect. 
Therefore, under the proposed 
regulation, States will be required to

disclose to prospective foster and 
adoptive parents the abuse and neglect 
history of a child being placed with 
them.
Subparagraph (2)(xi)

Persons responsible for a child’s 
welfare outside the child’s home 
sometimes abuse and neglect children. 
Some of these cases are perpetrated by 
individuals with histories of child 
abuse, either in or out of their own 
homes. In order to protect the children 
within their charge, information on 
child abuse and neglect records must be 
made available upon request to persons 
and entities with a legal duty to protect 
children from child abuse and neglect 
for the purpose of carrying out 
background and/or employment and 
volunteer-related screening of current 
and prospective employees or 
volunteers who are or may become 
engaged in contact with children or 
working in a facility providing services 
to children.
Subparagraph (3)

State officers and CPS workers have 
often expressed frustration in trying to 
follow cases of children whose families 
make interstate moves. This 
subparagraph requires States to share 
information with one another in these 
cases. In addition, this particular 
subparagraph includes two groups who 
handle child abuse and neglect cases 
under their own jurisdictions—military 
communities and Indian Tribal 
Organizations. Requiring States to share 
CPS information with one another as 
well as with military communities and 
Indian Tribal Organizations will 
encourage more comprehensive 
coordination and communication in an 
effort to protect children.
Subparagraphs (4) and (5)

These subparagraphs remain 
essentially the same and are contained 
in the existing regulations together as 
subparagraph (4). The proposed 
subparagraph (4) reiterates the 
requirement that the child abuse and 
neglect reporter be able to receive a 
summary of the outcome of an 
investigation. The proposed 
subparagraph (5) repeats the existing 
requirement that nothing in § 1340.14 
affects a State’s laws or procedures 
concerning the confidentiality of its 
criminal court or its criminal justice 
system, and that regulations regarding 
confidentiality should not be 
interpreted as reflections or 
modifications of the State’s laws and 
procedures regarding confidentiality in 
other situations.

Subparagraph (6)
This subparagraph, subparagraph (5) 

in the existing regulations, remains 
unchanged. The purpose of this 
requirement is to allow for review of the 
records by the Department of Health and 
Human Services and the Comptroller 
General of the United States.
Subparagraph (7)

As noted in the discussion under 
“Proposed Regulation” above, CPS 
information that can be disclosed to the 
media is limited to certain factual 
information. Additional CPS 
information can be obtained only with 
the written permission of the involved 
individuals or their representatives.
Subparagraph (8)

This subparagraph clarifies the 
connection between the confidentiality 
sections of CAPTA and Titles IV-E and 
IV-B of the Social Security Act. Title 
IV—E requires that States provide 
safeguards restricting the use and/or 
disclosure of information regarding 
children served by Title IV-E foster 
care. A 1991 amendment to section 
471(a)(8) added subsection (E), which 
allows disclosure of child abuse and 
neglect information about children 
receiving aid under either Title IV-B or 
IV—E to appropriate authorities pursuant 
to section 471(a)(9). Section 471(a)(9) 
requires Title IV-E agencies to report 
suspected child abuse and neglect cases 
to CPS agencies.

Records maintained under both Title 
IV—E and Title IV—B (which is subject by 
Departmental regulation to the 
Confidentiality provisions in 45 CFR 
205.50) are to be safeguarded against the 
unauthorized disclosure of information 
for financial assistance programs.
Section 205.5*0(a)(l)(C)(ii) states that the 
release or use of information concerning 
individuals applying for or receiving 
financial assistance is restricted to 
persons or agencies that are subject to 
standards of confidentiality comparable 
to those of the agency administering the 
financial assistance programs.

CPS records may be subject to the 
Title IV-B and Title IV-E 
confidentiality provisions and there 
may be instances where a record is 
subject both to disclosure under CAPTA 
and to the confidentiality requirements 
under § 205.50. In light of the fact that 
CAPTA disclosure provisions are more 
specific than the statutory provisions 
which are the basis of § 205.50, as well 
as the fact that the CAPTA 
confidentiality provisions were more 
recently enacted, the Department 
believes that the CAPTA provisions 
would prevail in the event of a conflict.
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Accordingly, the proposed regulation 
provides for disclosure 
“notwithstanding” the provisions of 
§205.50.
Subparagraph (9)

This subsection requires that the 
privacy rights of the child and the 
child’s parents or guardians be 
protected when research and evaluation 
projects are being conducted by 
individuals or organizations that are not 
agents of the State.
Subparagraphs (10) and (11)

As noted under “Redisclosure” above 
in subparagraph (1), those who receive 
information from CPS records must 
keep the information confidential to the 
same degree as the CPS agency. 
Accordingly, States are required to make 
the unauthorized disclosure or 
redisclosure of CPS records a criminal 
offense.
Subparagraph (12)

Child abuse and neglect may be 
perpetrated by individuals who might 
do harm to persons involved in 
reporting such abuse and neglect. 
Accordingly, this subsection requires 
that the identity of the reporter and 
other individuals who might be 
endangered by such disclosure be 
protected.
Part IV: Impact Analysis 
Executive Order 12866

Executive Order.12866 requires that 
regulations be reviewed to ensure that 
they are consistent with the priorities 
and principles set forth in the Executive 
Order. The Department of Health and 
Human Services has determined that 
this rule is consistent with these 
priorities and principles. An assessment 
of the costs and benefits of available 
regulatory alternatives (including not 
regulating) demonstrated that the 
approach taken in the regulation is the 
most cost-effective and least 
burdensome while still achieving the 
regulatory objectives.
Regulatory Flexibility Act o f 1980

Consistent with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. ch. 6), 
the Department tries to anticipate and 
reduce the impact of rules and 
paperwork requirements on small 
businesses. For each rule with a 
“significant economic impact on a 
substantial number of small entities” an 
analysis is prepared describing the 
rule’s impact on small entities. Small 
entities are defined by the Act to 
include small businesses, small non
profit organizations, and small 
governmental entities.

This proposed rule would not affect 
small entities other than to allow 
identified entities access, in accordance 
with the regulations, to certain files on 
children who are victims of abuse or 
neglect. For this reason, the Secretary 
certifies that this rule will not have a 
significant impact on a substantial 
number of Small entities.
Paperwork Reduction Act

Under the Paperwork Reduction Act 
of 1990, Public Law 96-511, all 
Departments are required to submit to 
the Office of Management and Budget 
(OMB) for review and approval any 
reporting or recordkeeping requirements 
in a proposed and final rule. This 
proposed rule does not contain 
information collection requirements or 
increase the Federal paperwork burden 
on the public or private sector. 
Therefore, no submission to OMB is 
required.
List of Subjects in 45 CFR Part 1340

Child welfare—Grant programs— 
health, Grant programs—social 
programs, Individuals with disabilities, 
Reporting and recordkeeping 
requirements, Research, Technical 
assistance, Youth.
(Catalog of Federal Domestic Assistance 
Program Number 93.966, Child Abuse and 
Neglect State Grants)

Dated: March 23,1994.
M ary  Jo  B an e,
Assistant Secretary for Children and Families.

Approved: April 9,1994.
D onna E . S h aiala ,
Secretary.

For the reasons set forth in the 
preamble, we are proposing to amend 45 
CFR part 1340 as follows:

PART 1340—CHILD ABUSE 
PREVENTION AND TREATMENT ACT

1. The authority citation continues to 
read as follows:

Authority: 42 U.S.C. 5101 et seq.
2. Section 1340.14(i) is revised to read 

as follows:
§ 1340.14 E lig ib ility requirements.
*  *  *  *  *

(i) Confidentiality.
(1) The State must provide by statute 

or administrative rule with the force and 
effect of law for methods to preserve the 
confidentiality of all child abuse and 
neglect records in order to protect the 
rights of the child and of the child’s 
parents or guardians, including methods 
to ensure that disclosure and 
redisclosure of information concerning 
child abuse and neglect involving 
specific individuals is made only to

persons or entities that the State 
determines have a need for such 
information directly related to the 
purposes of the Act, and under 
procedures and limitations set forth by 
the State.

(2) The State must provide for the 
prompt disclosure of all relevant 
information to any Federal, State or 
local governmental entity, or any agent 
of such entity, with a predetermined 
need for such information in order to 
carry out its responsibilities under law 
to protect children from abuse and 
neglect. Therefore, the State must 
provide for the disclosure of all relevant 
information concerning reports of child 
abuse and neglect to the persons or 
entities authorized by law to receive 
such information. The entities include, 
but are not limited to:

(i) The agencies or organizations (including 
its designated multidisciplinary case 
consultation teams, law enforcement entities, 
and child protective services agencies) 
mandated by Federal or State law to receive 
and investigate reports of known and 
suspected child abuse and neglect;

(ii) The State Protection and Advocacy 
agency as authorized by the Developmental 
Disabilities Act, Public Law 101—496,42 
U.S.C. 6042(a)(2)(B);

(iii) A person legally authorized to place a 
child in protective custody when the person 
has before him/her a child whom he/she 
reasonably suspects may be abused or 
neglected and the person requires the 
information in the report or record in order 
to determine whether to place the child in 
protective custody;

(iv) The public prosecuting attorney 
representing the Child Protective Services 
agency when relevant and necessary to a 
specified pending case;

(v) The parties to a court or grand jury 
proceeding in which information in the 
records is legally relevant and necessary for 
determination of an issue before such court, 
provided that prior to such disclosure the. 
judge has reviewed the records, in camera, 
has determined the relevancy and necessity 
of such disclosure, and has limited 
disclosure to such legally relevant 
information under an appropriate protective 
order;

(vi) A child named in the report or record 
alleged to have been abused or neglected, or 
his/her legal guardian, or his/her legal 
representative, including an attorney, 
guardian ad litem, or Court Appointed 
Special Advocate (CASA) appointed to 
represent the child’s interests in a pending 
case;

(vii) The coroner or medical examiner 
when such individual is determining the 
cause of death of a child;

(viii) A child fatality review team 
authorized by law;

(ix) Any of the authorized entities in other 
States or military enclaves or Indian Tribal 
Organizations where the child, family or 
person about whom a report has been made 
may be found;
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(x) Prospective foster and adoptive parents 
prior to placing a child in their care; and

(xi) Persons and entities with a legal duty 
to protect children from child abuse and 
neglect when carrying out background and/ 
or employment and volunteer-related 
screening of current and prospective 
employees or volunteers who are or may 
become engaged in contact with children.

(3) All regulations in this section are 
equally applicable to and between 
States. Additionally, disclosure to an 
Indian Tribal Organization or military 
enclave may be made only when the 
entity agrees to the restrictions on 
redisclosure specified in (10) below.

(4) Nothing in this section shall be 
interpreted to prevent a properly 
constituted authority from summarizing 
the outcome of an investigation to the 
person or official who reported the 
known or suspected instance of child 
abuse or neglect.

(5) Nothing in this section shall be 
interpreted to affect a State’s law or 
procedures concerning the 
confidentiality of its criminal court or 
its criminal justice system.

(6) The Department of Health and 
Human Services and the Comptroller 
General of the United States or any of 
their representatives shall have access to

records, as required under 45 CFR 
74.24.

(7) Disclosure of Child Protective 
Services (CPS) information to the media 
shall be limited to confirmation of 
factual details with respect to how the 
case was handled that do not violate the 
privacy rights of the child and thé 
child’s parents or guardians. Further 
confidential information may be 
released to the media only with the 
express written permission of the 
individuals involved, or their 
representatives.

(8) Notwithstanding the provisions set 
forth in 45 CFR 205.50, the Act 
confidentiality requirements prevail 
when a CPS record is also subject to the 
confidentiality requirements under Title 
IV—E and/or the requirements under 
§205.50.

(9) When bona fide research or 
evaluation projects are being conducted 
by a person, agency or organization not 
authorized as an agent of the State, 
information identifying the individuals 
named in a report or record shall be 
omitted. If identifying information is 
essential to the research or evaluation, 
prior written approval shall be obtained 
from the appropriate State official. In 
addition, consent of the child or child’s

representative shall be obtained before 
release of identifying information 
pertaining to the child, and prior 
written consent of the parents or 
guardian or their representative shall be 
obtained before release of identifying 
information pertaining to them.

(10) Authorized recipients of CPS 
information must maintain 
confidentiality and prevent redisclosure 
of information to other persons or 
entities, unless written authorization is 
first obtained by the authority that 
originally disclosed the information. 
This authorization must be obtained on 
a case-by-case basis.

(11) The State must provide by statute 
that the unauthorized disclosure or 
redisclosure of such confidential 
information is a criminal offense.

(12) The person or agency making 
CPS information available to authorized 
recipients shall withhold the identity of 
the person reporting known or . 
suspected child abuse and neglect as 
well as the identity of any other person 
whose life or safety may be endangered 
by such disclosure,
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