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additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-50-AD." The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended)

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

94-09-10 Boeing: Amendment 39-8899.
Docket 94-NM-50-AD.

Applicability: All Model 757 airplanes,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the flight crew is advised of
the potential hazard associated with fuel
exhaustion due to undetected fuel leakage,
and of the procedures necessary to address it,
accomplish the following:

{a) Within 60 days after the effective date
of this AD, revise the Non-Normal
Procedures Section of the FAA-approved
Airplane Flight Manual (AFM) to include the
following procedures, which will enable the
flight crew to identify fuel system leaks and
to take appropriate action to prevent further
fuel loss. This may be accomplished by
inserting a copy of this AD in the AFM.

“Flight Management Computer (FMC)
Message Fuel QTY Error or Fuel Disagree

Compare the Fuel Quantity Indicating
System (FQIS) total fuel quantity and the
FMC calculated fuel remaining (based on fuel
flow) with estimated fuel usage data.

If a fuel leak is suspected, close the
crossfeed valve and turn off the center fuel
pumps. Watch for any unusual decrease in
fuel tank quantity and/or a fuel imbalance to
determine if fuel is being lost.

If an engine fuel leak is confirmed (either
visually or by cockpit indications), shut
down the affected engine to stop the leak and
retain fuel. After shutdown, fuel from the
remaining center, left, and right main tanks
may be used for the operating engine. Use
FQIS to determine fuel remaining.”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may bé
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with Federal Aviation
Regulations (FAR) 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(d) This amendment becomes effective on
May 11, 1994.

Issued in Renton, Washington, on April 20,
1994.

S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

|FR Doc. 94-9989 Filed 4-25-94; 8:45 am|
BILLING CODE 4910-13-U
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[Release Nos. 33-7053; 34-33918,
International Series Release No 653, File
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RIN 3235-AF83

Simplification of Registration and
Reporting Requirements for Foreign
Companies; Safe Harbors for Public
Announcements of Unregistered
Offerings and Broker-Dealer Research
Reports .

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is
announcing the adoption of a rule and
amendments to rules and forms to
streamline registration and reporting
requirements for foreign companies by
expanding the universe of foreign
issuers eligible to use short-form and
shelf registration under the Securities
Act of 1933 (the “Securities Act”);
streamlining financial statement
reconciliation and financial schedule
requirements; and expanding safe
harbor protection for analyst reports
with respect to sizeable foreign
companies publicly traded offshore. In
addition, the Commission is providing a
new safe harbor for certain company
announcements regarding exempt
offerings or unregistered offshore
offerings.

EFFECTIVE DATE: April 26, 1994.

FOR FURTHER INFORMATION CONTACT:
Sandra Folsom Kinsey or Annemarie
Tierney, (202) 272—-3246, Office of
International Corporate Finance,
Division of Corporation Finance, or,
with respect to accounting matters,
Wayne E. Carnall, (202) 272-2553,
Office of the Chief Accountant, Division
of Corporation Finance, U.S. Securities
and Exchange Commission,
Washington, DC 20549,
SUPPLEMENTARY INFORMATION: The
Commission is adopting amendments to
the following rules and forms under the
Securities Act of 1933: | Form F-1.2

115 U.S.C. 77a et seq.
217 CFR 239.31.
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Form F-2,3 Form F-3,4 Form F—4,5 Rule
135,86 Rule 139,7 Rule 4578 Rule 462,
Rule 475a, 19 Rule 477,1! Rule 902 of
Regulation S,!2 Rule 502(c) of
Regulation D13 and Item 512 of
Regulation S-K.!4 In addition, the
Commission is adopting new Rule
135¢ !5 under the Securities Act and
amendments to Form 20-F 16 under the
Securities Exchange Act of 1934 (the
“Exchange Act™).17

I. Introduction

The Commission today is adopting a
number of initiatives designed to
streamline the registration and reporting
process for foreign companies accessing
the U.S. public securities markets. In
companion releases, the Commission is
proposing additional initiatives to
further this goal. '8 The rule and
amendments adopted today were
proposed by the Commission on
November 3, 1993. 19 In most respects,
the rule and amendments are being
adopted substantially as proposed.

ost of the comment letters received
regarding the proposals were generally
supportive of the Commission’s efforts
to reduce the registration and reporting
burdens on foreign companies. 20 A
number of commenters suggested
modifications to the proposals, a
number of which have been
incorporated into the provisions being
adopted.

These provisions are part of the
ongoing efforts of the Commission to
ease the transition of foreign companies
into the U.S. disclosure system, enhance
the efficiencies of the registration and
reporting processes and lower costs of
compliance, where consistent with
investor protection.

The new provisions further streamline
the foreign issuer integrated disclosure
system. This system already provides a

317 CFR 239.32.

417 CFR 239.33.

317 CFR 239.34.

617 CFR 230.135.

717 CFR 230.139.

#17 CFR 230.457.

917 CFR 230.462.

1017 CFR 230.475a.

1117 CFR 230.477.

1217 CFR 230.902.

1317 CFR 230.502(c).

1417 CFR 229.512.

13 See 17 CFR 230.135c¢, being adopted today.

1617 CFR 249.220f.

1715 U.S.C. 78a et seq.

" See Securities Act Release Nos. 7054, 7055 and
7056 (April 19, 1994).

19 Securities Act Release No. 7029 (Nov. 3, 1993)
[58 FR 60307] (the “Proposing Release”).

2 Thirty-one comment letters on the proposal
were received. Those letters and s summary of the
comments are available for public inspection and
copying in File No. $7-30-93 at the Commission’s
Public Reference Room in Washington, DC.

number of accommodations to foreign
practices and policies. These
accommodations include:

¢ Interim reporting on the basis of
home country regulatory and stock
exchange practices; quarterly reports are
not required from foreign issuers;

e Exemption from the proxy rules and
Section 16 insider stock reports and
short-swing profit recovery;

* Executive compensation disclosure
requirements that allow disclosure of
compensation for executives on an
aggregate basis, if so reported in the
issuer’s home country; and

» Offering document financial
statements that are required to be
updated principally on a semi-annual,
rather than quarterly, basis.

Additionally, to facilitate cross border
offerings and stock market listings, the
Commission staff has implemented
procedures to review foreign issuers’
disclosure documents in draft form on
a non-public basis, if requested by the
issuer. Recognizing the particular
difficulties of co-ordinating time i
schedules for cross border offerings, the
review process has been tailored to
accommodate the special scheduling
demands for such offerings. As reflected
in the companion releasés, the
Commission’s efforts to address the
special needs of foreign companies
entering the U.S. public markets are
ongoing and will continue, as consistent
with investor protection.

II. Expanded Availability of Short-Form
and Shelf Registration

The Commission is adopting revisions
to its registration forms to extend to
foreign issuers the benefits of short-form
and shelf registration to the same extent
available to domestic companies.

A. Short-Form Registration Statements

Under the amendments adopted
today, the public float threshold for use
of Form F-3 and full shelf registration
is reduced from $300 million to $75
million and the reporting history
requirement is reduced from 36 months
to 12 months.2! These are the same as
the eligibility criteria applicable to
domestic companies using Form S-3.

As proposed, Form F-3 would not
have required that an annual or interim
report have been filed or submitted to
the Commission prior to first use of the
Form. Despite the proposal’s
requirement that a foreign issuer have
been subject to the Exchange Act
reporting requirements for 12 months to
be eligible to use Form F-3, it would

31 The amendments adopted today also reduce the
public float test specified in form F-2 to $75
million, as proposed.

have been possible for an eligible issuer
to have filed no reports during that
period.22 As explained in the Proposing
Release, foreign issuers, unlike domestic
companies, are required to submit to the
Commission under Form 6-K only those
interim reports and other materials that
the issuer prepares in accordance with
home country or home market
requirements or delivers to its
securityholders. Moreover, unlike
domestic companies using Form S-3,
foreign companies registering on Form
F-3 are not required to incorporate by
reference all their reports on Form 6-K,
but may chose which reports are
incorporated. In light of these
differences, as suggested by several
commenters, the revisions to Form F-3
as adopted require that the company
have filed at least one annual report
prior to first use of the Form in order to
ensure that information regarding the
issuer is available to the market.23

B. Shelf Registration

The expanded eligibility for short-
form registration on Form F-3 in turn
will allow more foreign companies the
full benefits of shelf registration.24
Issuers eligible to register securities for
primary offerings using short-form
registration are able to offer those
securities on a delayed or continuous
basis under the Commission shelf
registration procedures.2s Through
expanded Form F-3 eligibility, foreign
issuers will be allowed the same
financing flexibility and efficiency that
domestic issuers have through Form S—
3 eligibility.2s In addition, as proposed,
the unallocated shelf registration

2 Domestic issuers are permitted to use Form S~
3 after being subject to reporting requirements for
12 months, regardless of whether they bave filed an
annual report. Unlike foreign issuers, however,
domestic issuers are required to file quarterly
reports and such reports would be Incorparated by
reference into the Form S-3 registration statement.

2This requirement has been added to the issuer
eligibility criteria because of its applicability to all
offerings registered on Form F-3.

24 See revisions to Item 512(a}(1) of Regulation S—
K (§ 229.512(a)(1)) that codify prior staff
interpretations allowing foreign issuers to
incorporate Exchange Act reports in order to update
shelf registration statements to the same extent as
domestic issuers. See also revisions ta Item
512(a)(4) that allow Form F-3-issuers to incorporate
Exchange Act reparts in order to update financial
statements and other information for shelf offerings
in accordance with Rule 3-19 of Regulation S-X
(§210.3-19) and Section 10(a)(3) of the Securities
Act (15 U.S.C. 77j(a)(3))

= Rule 415(a)(1)(x), 27 CFR 230.415(a)(1)(x).

26 Under a staff interpretation, foreign private
issuers of asset-backed securities are eligible to use
shelf registration regardless of whether such
securities are registered on Form F-1, Form F-2 or _
Form F-3 or the issuer files on registration forms
for domestic issuers. The registration statement
would include disclosure iate for asset-
backed securities, regardless of the form used.
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process is being extended to foreign
companies on the same basis as for
domestic companies.2” The unallocated
shelf process will permit foreign private
issuers registering on Form F-3 to use
one registration statement to register
debt, equity and other securities,
without specifying the amount of each
class of securities to be offered.28

C. Investment Grade Non-Convertible
Securities

Form F-3 is amended as proposed to
permit foreign issuers to use short-form
registration for all investment grade
non-convertible securities,2® without
regard to the size of issuers’ public
float.30 These provisions parallel those
applied to domestic companies. The
amendments to Forms F-2 and F-3 also
clarify that the investment grade rating
must exist at the time of sale to the
public, rather than at the time of
effectiveness.

The amendments also expand the
availability of short-form registration to
all investment grade securities of
majority-owned subsidiaries of foreign
companies, which mirrors the treatment
of domestic companies, as proposed.

D. Secondary Offerings, Rights Offers,
Dividend or Interest Reinvestment
Plans, Convertible Securities and
Warrants

Previously, a public float test applied
to all users of Form F-3. In the
amendments adopted today, the
Commission, as proposed, is eliminating
the public float requirements for short-
form registration in connection with
secondary offerings and certain rights
offers, dividend or interest reinvestment
plans, conversion of convertible
securities and exercise of warrants,31 to

27 A foreign issuer wishing to convert an existing
effective shelf registration statement to an
unallocated shelf registration statement should use
the same procedures set forth in a staff interpretive
letter for domestic issuers. See, Transitional
Procedures for Converting to an Unallocated Shelf
Registration (Nov. 19, 1992).

28 See General Instruction I1.C. to Form F-3,
General Instruction H. to Form F—4 and revisions
to Rule 457 under the Securities Act. Of course, the
issuer must be eligible to use Form F-3 for each
type of securities it registers.

¥ To qualify as investment grade, a security must
be so rated by a nationally recognized statistical
rating organization, as that term is used in Rule
15¢3-1(c)(2)(vi)(F) under the Exchange Act
(§ 240.15¢3-1(c)(2)(vi)(F)).

3 Corresponding changes are being made to the
provisions of Form F-2 that previously allowed for
registration of non-convertible investment grade
debt securities (but not preferred securities) without
regard to public float or reporting history. See
General Instruction 1.B.2. to Form F-2.

31 See General Instructions 1.B.3. and 1.B.4 to
Form F-3. In addition, the revisions being made
today provide immediate effectiveness of
registration statements relating to dividend or
interest reinvestment plans. See revisions to

parallel the requirements for domestic
issuers.

For domestic issuers that do not have
$75 million in public float, use of Form
S-3 for rights offers, dividend or interest
reinvestment plans, conversion of
convertible securities and exercise of
warrants is conditioned on delivery of
information to subject security holders
in the 12 months prior to registration.32
The required information is contained
in the issuer's proxy statement and
annual report to securityholders
prepared pursuant to the Commission’s
proxy rules.33 Foreign private issuers
are exempt from the proxy rules and
thus would not have had reason to
deliver such information to their
securityholders.

Comment was requested concerning
whether an information delivery
condition should be applied to all or
certain foreign issuers. Several
commenters suggested that a foreign
issuer with a public float below $75
million should be required to deliver
information similar to that required of
domestic issuers. In view of the
requirement being adopted today that an
issuer filing a registration statement on
Form F-3 have filed at least one annual
report under the Exchange Act and
given foreign issuers’ historic exemption
from the proxy rules, including the
annual report delivery requirement, the
revisions to Form F-3 do not impose an
information delivery requirement. Form
F-3 requires an issuer to provide copies
of its Form 20-F annual report to
offerees upon request.34 Thus, annual
information will be available to
investors.

I11. Streamlining Reconciliation

" Requirements

A. Acceptance of Cash Flow Statements
Prepared in Accordance With
International Accounting Standards

The Commission is adopting as
proposed, with certain clarifications,
amendments to accept without
reconciliation a cash flow statement
prepared in accordance with
International Accounting Standards No.
7, “Cash Flow Statements,” as amended
(“IAS 7).

General Instruction I1I. to Form F-3 and Rule 462
under the Securities Act (§ 230.462). Conforming
revisions to Rules 475a and 477 under the
Securities Act (§§230.475a and 230.477) also are
being made. See also Rule 405 under the Securities
Act (§ 230.405) which defines “dividend or interest
reinvestment plan.”

3z See General Instruction 1.B.4. of Form S-3.

33 See Rule 14a-3(b) under the Exchange Act
(§240.14a-3(b)).

14 See General Instruction I1.B. to Form F-3 and
Item 502(c) of Regulation S-K (§ 229.502(c)).

The commenters specifically
addressing this issue supported the
proposal. Most of the commenters did
not believe that the Financial
Accounting Standards Board (“FASB"')
should devote the resources to amend
Statement of Financial Accounting
Standards No. 95 (“SFAS 95"), and the
Commission agrees. One commenter
recommended that the final rules
provide guidance on the transition from
a statement prepared in or reconciled to
U.S. GAAP to one prepared in
accordance with IAS 7. In response to
this comment, the General Instructions
to Form 20-F provide that the
presentation of cash flow information
should be consistent for all periods
presented in the filing.

B. Transitional Reconciliation
Requirements

The Commission is adopting, as
proposed, amendments to Form 20-F
that would permit first-time registrants
with the Commission to reconcile the
required financial statements 35 and
selected financial data for only the two
most recently completed fiscal years
and any required interim periods.36

In each subsequent year an additional
year of reconciliation would be
required. Thus, for example, a foreign
company with a calendar fiscal year-end
entering the U.S. market in November
1994 would be required to provide
reconciled information with respect to
1993 and 1992 and interim periods. In
the annual report it files for 1994 and
any registration statement filed
thereafter (until the filing of the 1995
annual report), the reconciled data
would be provided for three years, i.e,,
1992, 1993 and 1994, and interim
periods if applicable,

The amendments do not change the
requirements with respect to the
primary financial statements to be
included in the filings, i.e., audited
balance sheets for the two most recently
completed fiscal years and audited
income and cash flow statements for the
three most recently completed fiscal
years,37 and separate financial
statements of significant acquirees or

35 Where financial statements of an acquired
business or significant investee must also be
furnished, the amendments eliminate the
requirement to reconcile the earliest of the three
years if that information was not previously
included in a filing with the Commission.

a6 Reconciliation of interim information is not
required for periodic reporting purposes under the
Exchange Act.

a71f the financial statements are prepared in
accordance with U.S. GAAP, the audited income
statement and statement of cash flows would only
be required for two years. Selected financial data for
the full five fiscal years would still be required,
using the accounting principles used for reporting
to its shareholders.
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significant investees. Likewise, the
requirement to include selected
financial data for the five most recent
fiscal years remains unchanged.

A majority of commenters supported
the proposed transitional rules for
reconciliation. There were some, on the
other hand, that opposed the change
and several others that questioned
whether the cost savings from
eliminating the reconciliation of the
earliest year of the audited income and
cash flow statements would be
significant enough to justify the
accommodation.

Based on its review of the comments,
as well as its prior discussions with
foreign issuers that have entered or
considered entering the U.S. public
securities markets, the Commission
believes the amendments will facilitate
foreign companies’ entry into the U.S.
public securities market consistent with
investor protection. Therefore, the
amendments are adopted as proposed.
In response to comments, Form 20-F
will be clarified to indicate that the
transitional reconciliation relief also
applies to financial disclosures required
by U.S. GAAP and Regulation S-X.

The Commission also is adopting, as
proposed, amendments to allow the
simpler reconciliation pursuant to Item
17 of Form 20-F for all offerings of non-
convertible investment grade securities
(whether debt, preferred stock or other
securities) regardless of the registration
form used by the foreign private
Issuer.38

C. Reconciliation of Financial
Statements of Significant Acquirees and
Significant Equity Investees

The Commission is adopting,
substantially as proposed, amendments
that forego requiring a quantified
reconciliation of separate financial
statements of certain acquired
businesses and of certain less-than-
majority-owned investees (“‘equity
investees") based on higher thresholds
of significance. A description of
differences in accounting methods
would continue to be required.
Financial statements of acquirees would
not have to be reconciled unless the
acquiree exceeds the 30% significance
level based on the registrant’s
investment, assets and pre-tax income.3®
Similarly, financial statements of

38 See General Instruction 1.B.2. to Form F-3,
General Instruction LD. to Form F-2, Item 11(c) of
Form F-1 and Instruction 2 thereto, Instructions to
ltem 11(a) of Form F—4, Item 12(b)(2) and
12(b)(3)(vii) of Form F—4, Instructions to tem 13(a)
of Form F—4 and Item 14(h) of Form F-4.

"Reconciliation to U.S. GAAP would continue to
be required for pro forma financial information

{depicting the effects of a registrant's acquisition of
a business,

significant equity investees would not
have to be reconciled unless the
investee exceeds the 30% significance
level, but using only the investment and
pre-tax income tests for significance.40

Frequently, the information required
by Item 18 of Form 20-F regarding U.S.
GAAP and Regulation S-X is more
difficult to obtain for financial
statements of acquirees and investees
than for the issuer, but it is typically
less critical to an understanding of the
issuer’s financial condition.s1 As
suggested by several commenters,
compliance with Item 17 of Form 20-F
will be acceptable for financial
statements of all significant acquirees
and investees.s2

D. Accommodation With Respect to Pro
Rata Consolidation

Generally accepted accounting
principles in some countries allow pro
rata consolidation for certain joint
ventures that would be accounted for
under the equity method pursuant to
U.S. GAAP. Net income and
shareholders’ equity are not affected by
an issuer’s use of pro rata consolidation
rather than the equity method. There
may, however, be significant differences
in line item amounts reported in the
balance sheet and statements of income
and cash flows as a result of the method
chosen.

The Commission is adopting, with
certain modifications from the proposal,
amendments to the forms to streamline
the reconciliation of these differences

40 See Rule 1-02(v) of Regulation S-X (17 CFR
§ 210.1-02(v)). The reconciliation of the registrant's
primary financial statements to U.S, GAAP will
continue to encompass reconciliation of the
registrant’s investment in the investee. In
circumstances where a registrant furnishes separate
financial statements of an equity investee pursuant
to Rule 3-09 of Regulation S-X, the staff has not
required the registrant to also furnish summarized
financial data of the investee pursuant to Rule 4—
08(g) of Regulation S-X ({Staff Accounting Bulletin
Topic 6:K). However, a registrant that furnishes
separate financial statements of an investee that are
not prepared using the same accounting standards
as the registrant should furnish the summarized
financial data pursuant to Rule 4-08(g) on the same
basis as the registrant.

*1 Instruction 11 of Item 9 (management's
discussion and analysis) to Form 20-F requires “a
discussion of any aspect of the differences between
foreign and United States generally accepted
accounting principles, not discussed in the
reconciliation, that the registrant believes is
necessary for an understanding of the financial
statements as a whole.” These matters may relate
to items that would be disclosed if the financial
statements were prepared under Item 18 of Form
20-F. (See Staff Accounting Bulletin Topic 1:D).
The registrant should consider discussing the
separate financial statements of acquirees and
investees in management's discussion and analysis.

421n response lo several commenters, the
Commission today is proposing in a separate relcase
amendments 1o rules and forms that would apply
similar provisions to domestic issuers. See
Securities Act Release No. 7055 (April 19, 1994).

with respect to foreign private issuers
that account for an investment in a joint
venture using pro rata consolidation.
The amendments would require an
issuer to provide summarized financial
information of the current assets/
liabilities, noncurrent assets/liabilities,
net sales, gross profit and net income
relating to its pro rata interest in the
joint venture.43 Separate financial
statements of a joint venture accounted
for using the pro rata method are not
reill'lired to be presented.

ost commenters supported the
proposal to allow an issuer that uses pro
rata consolidation to provide
summarized condensed financial
information on a joint venture in lieu of
all of the reconciliation information that
would otherwise be required. Several
commenters indicated that condensed
cash flow information should be
provided to differentiate cash flow
associated with entities controlled by
the registrant from those associated with
the joint venture. As suggested by these
commenters, the rule requires
summarized cash flow information—
i.e., totals for major captions of
operating, financing and investing
activities.

As pointed out by commenters, there
can be differences between the
accounting standards used in the
primary statements and U.S. GAAP
relating to the joint venture that effect
recognition and measurement. The rule
as adopted makes clear that the
omission from the reconciliation
requirement only relates to differences
in classification and display.

The Commission requested comment
on whether the proposed amendment
should be limited to certain types of
joint ver.tures. Several commenters
suggested that limitations should apply
in order to avoid extending relief to
certain financing situations where the
intended purpose was to keep the
selected debt and other financing off the
balance sheet. The accounting standards
in many countries would limit the
application of pro rata consolidation to
appropriate situations. However, given
the variability of standards and
interpretations, the rule as adopted
limits the accommodation to a joint
venture that is a contractual
arrangement whereby two or more
parties undertake an economic activity
in which the power to govern the
financial and operating policies of the
economic activity for purposes of
deriving economic benefits are
contractually shared. Therefore, relief

+3These are the same captions as required by
Rule 1-02(aa) of Regulation S-X (17 CFR § 210.1-
02{aa)).
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under the rule will be available with
respect to the accounting for any
operating entity in which the issuer
holds an equity interest if the significant
financial and operating policies of the
entity are, by contractual arrangement,
jointly controlled by all parties having
an equity interest in that entity. The
Commission believes that few, if any,
substantive joint ventures will fall
outside the scope of this relief.
However, in the event that an issuer
accounts for other types of joint
ventures using pro rata consolidation,
the Commission’s staff will consider
upon request whether to grant similar -
relief.

E. Elimination of Certain Financial
Statement Schedules

The amendments to eliminate six
financial schedules are adopted as
proposed. As suggested by several
commenters, the Commission is
proposing to eliminate several financial
schedules and to provide comparable
relief to domestic issuers in a
companion release.44

IV. Safe Harbors for Public
Announcements of Unregistered
Offerings and Broker-Dealer Research
Reports

A. Company Announcements of
Unregistered Offerings

As noted in the Proposing Release, the
growing number of offshore offerings
and U.S. private placements has
resulted in repeated requests for
guidance concerning appropriate
disclosure of such offerings, in light of
the limitations on general solicitation
and directed selling efforts in private
placements and offshore offerings under
Regulation S.45 To address these
concerns, the Commission today is
adopting a new safe harbor for issuers'
announcements of offerings not
registered or required to be registered
under the Securities Act.46 The safe
harbor is available to both domestic and
foreign issuers.

In response to the Commission's
request for comment on the new safe
harbor, the National Association of State
Securities Administrators (NASAA)
urged the Commission to provide the

44 See Securities Act Release No. 7055 (April 19,
1994).

4517 CFR 230.901-230.904 and Preliminary
Notes.

46 See new Rule 135¢ (§ 230.135¢) and revisions
to Rule 902(b) of Regulations S (§ 230.902(b)) and
Rule 502(c) of Regulation D (§230.502(c)). Rule
902(b) will provide that announcements made
pursuant to either Rule 135 or new Rule 135¢ will
not constitute “directed selling efforts” for purposes
of Regulation S. Rule 502(c) will exclude Rule 135¢
announcements from the prohibition on general
solicitation or general advertising.

safe harbor only for foreign and
domestic reporting companies and
foreign companies that have cbtained a
Rule 12g3-2(b) exemption if such
information is deemed material to the
marketplace. NASAA expressed
concerns that, as proposed, the safe
harbor was overbroad in its applicability
to companies without a public market,
and thus particularly vulnerable to
abuse. The Commission agrees that it
would be appropriate in introducing the
safe harbor that it be limited to reporting
companies and foreign companies that
have obtained a Rule 12g3-2(b)+7
exemption. As adopted, the safe harbor
is so limited. Given the safe harbor’s
requirement that copies be filed or
provided to the Commission and its
exclusion of announcements for the
purpose of conditioning the market, the
rule should provide adequate means to
address abuses without a materiality
requirement.

In all other respects, the terms and
conditions of the new safe harbor are
being adopted substantially as
proposed. The information permitted in
the announcement is limited to that
which is allowed under the safe harbor
for pre-filing announcements with
respect to registered offerings.4¢ In
addition, the announcement must
contain a legend stating that the
securities are not registered under the
Securities Act and may not be sold in
the United States absent registration or
an applicable exemption from the
registration requirements. To rely on the
safe harbor, a company must file or
submit the announcement with the
Commission under Form 8-K or 6-K, as
applicable, or provide it to the
Commission in accordance with Rule
12g3-2(b) if the issuer is relying on that
exemptive rule. The safe harbor is not
available if the announcement is being
used for the purpose of conditioning the
market in the United States for the
securities being offered.

B. Broker-Dealer Research Reports

The amendments to Rule 139 under
the Securities Act are adopted today in
the form proposed. The amendments
provide that broker-dealers may rely
upon the simpler conditions of the Rule
139 safe harbor with respect to certain
foreign issuers that have had securities
listed or quoted on a designated offshore
securities market for at least 12 months.

4117 CFR 240.12g3-2(b).

« Rule 135 under the Securities Act (§230.135).
Rule 135 also is being amended to conform to the
new safe harbor so as to allow statements or legends
required by foreign law to be included in such
notices.

V. Cost-Benefit Analysis

No specific data were provided in
response to the Commission's request
regarding the costs and benefits of the
rule and amendments being adopted
today. The commenters did not address
specifically the costs and benefits of the
proposed rule and amendments. Eight
commenters generally opposed the
proposals in the belief that they would
be detrimental to U.S. investors.
Seventeen commenters addressed
specific aspects of the proposals and
generally supported the proposals. The
Commission is not aware of any costs
that will result from the rule and
amendments. The Commission believes
that the adoption of these rules will be
beneficial to U.S. investors, as it will
encourage more foreign companies to
list their securities and raise capital in
the United States and be consistent with
investor protection.

VL. Availability of Final Regulatory
Flexibility Analysis

A Final Regulatory Flexibility
Analysis in accordance with the
Regulatory Flexibility Act has been
prepared with respect to the final rule
and amendments. A summary of a
corresponding Initial Regulatory
Flexibility Analysis was included in the
Proposing Release. Members of the
public who wish to obtain a copy of the
Final Regulatory Flexibility Analysis -
should contact Annemarie Tierney,
Office of International Corporate
Finance, Division of Corporation
Finance, Securities and Exchange
Commission, 450 Fifth Street, NW., Mail
Stop 3-9, Washington, DC 20549, (202)
272-3246.

VIL. Statutory Bases

The final rule and amendments to the
Commission’s rules and forms are being
adopted pursuant to sections 6, 7, 8, 10
and 19(a) of the Securities Act of 1933,
as amended, and sections 3(b), 4A, 12,
13, 14, 15, 16 and 23 of the Securities
Exchange Act of 1934.

VIII. Effective Date

The final rule and amendments to the
Commission’s rules and forms shall be
effective immediately upon publication
in the Federal Register, in accordance
with the Administrative Procedure Act,
which allows effectiveness in less than
30 days after publication for, inter alia,
‘‘a substantive rule which grants or
recognizes an exemption or relieves a
restriction.” 5 U.S.C. § 553(d)(1).
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List of Subjects in 17 CFR Parts 229,
230, 239 and 249

Confidential business information,
Reporting and recordkeeping
requirements, Securities.

Text of Amendments

In accordance with the foregoing,
Title 17, chapter II of the Code of
Federal Regulations is amended as
follows:

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

1. The authority citation for part 229
continues to read in part as follows:

Authority: 15 U.S.C. 77e, 771, 77g, 77h, 77},

77k, 77s, 77aa(25), 77aa(26), 77ddd, 77eee,
77ggg, 77hhh, 77iii, 77jjj, 77nnn, 77sss, 78c,

78i, 78§, 781, 78m, 78n, 780, 78w, 781l(d), 79e,

79n, 79t, 80a-8, 80a-29, 80a—30, 80a-37,
80b-11, unless otherwise noted.
» * L - -

2. By revising the proviso following
paragraph (a)(1)(iii) and revising
paragraph (a)(4) of § 229.512 to read as
follows:

§229.512 (item 512) Undertakings.
* L - - -

(a) LIS

(1) * * &

(l“] LS I
Provided, however, That paragraphs
(a)(1)(i) and (a)(1)(ii) of this section do
not apply if the registration statement is
on Form S-3 (§ 239.13 of this chapter),
Form S—8 (§ 239.16b of this chapter) or
Form F-3 (§ 239.33 of this chapter), and
the information required to be included
in a post-effective amendment by those
paragraphs’is contained in periodic
reports filed with or furnished to the
Commission by the registrant pursuant
to section 13 or section 15(d) of the
Securities Exchange Act of 1934 that are
incorporated by reference in the
registration statement.

- - - - -

(4) If the registrant is a foreign private
issuer, to file a post-effective
amendment to the registration statement
to include any financial statements
required by § 210.3-19 of this chapter at
the start of any delayed offering or
throughout a continuous offering.
Financial statements and information
otherwise required by Section 10(a)(3)
of the Act need not be furnished,
provided that the registrant includes in
the prospectus, by means of a post-
effective amendment, financial
statements required pursuant to this

paragraph (a)(4) and other information
necessary to ensure that all other
information in the prospectus is at least
as current as the date of those financial
statements. Notwithstanding the
foregoing, with respect to registration
statements on Form F-3 (§ 239.33 of this
chapter), a post-effective amendment
need not be filed to include financial
statements and information required by
Section 10(a)(3) of the Act or § 210.3-19
of this chapter if such financial
statements and information are
contained in periodic reports filed with
or furnished to the Commission by the
registrant pursuant to section 13 or
section 15(d) of the Securities Exchange
Act of 1934 that are incorporated by
reference in the Form F-3.

- * - - *

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

3. The authority citation for part 230
continues to read in part as follows:
Authority: 15 U.S.C. 77b, 77f, 77g, 77h, 77,
77s, 77sss, 78¢, 781, 78m, 78n, 780, 78w,
781i(d), 79, 80a—8, 80a—29, 80a-30, and 80a-
37, unless otherwise noted.
~ * L * -

4. The authority citations following
§§ 230.139 and 230.477 are removed.
5. By revising paragraph (a)(6) of

§ 230.135 to read as follows:

§230.135 Notice of certain proposed
offerings.

(8] W) ST

(6) Any statement or legend required
by State or foreign law or administrative
authority.

- - * - -

6. By adding § 230.135¢ to read as
follows:

§230.135¢c Notice of certain proposed
unregistered offerings.

(a) For the purposes only of section 5
of the Act, a notice given by an issuer
required to file reports pursuant to
section 13 or 15(d) of the Securities
Exchange Act of 1934 or a foreign issuer
that is exempt from registration under
the Securities Exchange Act of 1934
pursuant to § 240.12g3-2(b) of this
chapter that it proposes to make, is
making or has made an offering of
securities not registered or required to
be registered under the Act shall not be
deemed to offer any securities for sale
if:

(1) Such notice is not used for the
purpose of conditioning the market in
the United States for any of the
securities offered;

(2) Such notice states that the
securities offered will not be or have not

been registered under the Act and may
not be offered or sold in the United
States absent registration or an
applicable exemption from registration
requirements; and

3) Such notice contains no more than
the following additional information:

(i) The name of the issuer;

(ii) The title, amount and basic terms
of the securities offered, the amount of
the offering, if any, made by selling
security holders, the time of the offering
and a brief statement of the manner and
purpose of the offering without naming
the underwriters;

(iii) In the case of a rights offering to
security holders of the issuer, the class
of securities the holders of which will
be or were entitled to subscribe to the
securities offered, the subscription ratio,
the record date, the date upon which the
rights are proposed to be or were issued,
the term or expiration date of the rights
and the subscription price, or any of the
foregoing;

(iv) In the case of an offering of
securities in exchange for other
securities of the issuer or of another
issuer, the name of the issuer and the
title of the securities to be surrendered
in exchange for the securities offered,
the basis upon which the exchange may
be made, or any of the foregoing;

(v) In the case of an offering to
employees of the issuer or to employees
of any affiliate of the issuer, the name
of the employer and class or classes of
employees to whom the securities are
offered, the offering price or basis of the
offering and the period during which
the offering is to be or was made or any
of the foregoing; and

(vi) Any statement or legend required
by State or foreign law or administrative
authority.

(b) Any notice contemplated by this
section may take the form of a news
release or a written communication
directed to security holders or
employees, as the case may be, or other
published statements.

(c) Notwithstanding the provisions of
paragraphs (a) and (b) of this section, in
the case of a rights offering of a security
listed or subject to unlisted trading
privileges on a national securities
exchange or quoted on the NASDAQ
inter-dealer quotation system
information with respect to the interest
rate, conversion ratio and subscription
price may be disseminated through the
facilities of the exchange, the
consolidated transaction reporting
system, the NASDAQ system or the Dow
Jones broad tape, provided such
information is already disclosed in a
Form 8-K (§ 249.308 of this chapter) on
file with the Commission, in a Form 6—
K (§ 249.306 of this chapter) furnished
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to the Commission or, in the case of an
issuer relying on § 240.12g3-2(b) of this
chapter, in a submission made pursuant
to that Section to the Commission.

(d) The issuer shall file any notice
contemplated by this section with the
Commission under cover of Form 8-K
(§ 249.308 of this chapter) or furnish
such notice under Form 6-K (§ 249.306
of this chapter), as applicable, and, if
relying on § 240.12g3-2(b) of this
chapter, shall furnish such notice to the
Commission in accordance with the
provisions of that exemptive Section.

7. By redesignating paragraph (a) as
paragraph (a)(1) and adding paragraph
(a)(2) to §230.139 to read as follows:

§230.139 Definition of “offer for sale” and
“ofier to sell" in sections 2(10) and 5(c) in
relation to certain publications.

- " * * -

(a)(a)* * *

(2) The registrant is a foreign private
issuer that meets all the registrant
requirements of Form F-3 (§239.33 of
this chapter), other than the reporting
history provision of paragraph A.2.(a) of
General Instruction I. of such form, and
meets the minimum float or investment
grade securities provisions of either
paragraph B.1. or B.2. of General
Instruction I. of such form, and the
registrant’s securities have been traded
for a period of at least 12 months on a
designated offshore securities market, as
defined in § 230.902(a), and such
information, opinion or
recommendation is contained in a
publication which is distributed with
reasonable regularity in the normal
course of business.

8. By revising paragraph (o) of
§230.457 to read as follows:

§230.457 Computation of fee.

(o) Where an issuer eligible to use
Form S-3 (§ 239.13 of this chapter) or
Form F-3 (§ 239.33 of this chapter) is
registering securities pursuant to
General Instruction I.B.1. or LB.2. to
Form S-3 (§239.13 of this chapter) or
Form F-3 (§ 239.33 of this chapter), as
applicable, to be offered on a delayed or
continuous basis pursuant to
§230.415(a)(1)(x), or pursuant to
General Instruction H. to Form S—4
(§ 239.25 of this chapter) or General
Instruction F. to Form F—4 (§ 239.34 of
this chapter), as applicable, in
connection with a business combination
transaction pursuant to "

§ 230.415(a)(1)(viii), the registration fee
may be calculated on the basis of the
maximum offering price of all the
securities listed in the “Calculation of
Registration Fee' table.

9. By revising § 230.462 to read as
follows:

§230.462 Effective date of a registration
statement filed on form S-8, and on certain
Forms S-3 and F-3.

A registration statement on Form S—
8 (§239.16b of this chapter) and a
registration statement on Form S-3
(§ 239.13 of this chapter) or on Form F-
3 (§239.33 of this chapter) for a
dividend or interest reinvestment plan
shall become effective upon filing with
the Commission.

10. By revising § 230.475a to read as
follows:

§230.475a Certain pre-effective
amendments deemed filed with the consent
of the Commission.

Amendments to a registration
statement on Form F-2 (§ 239.32 of this
chapter) relating to a dividend or
interest reinvestment plan, or on Form
S—4 (§239.25 of this chapter) complying
with General Instruction G of that Form,
filed prior to the effectiveness of such
registration statement shall be deemed
to have been filed with a consent of the
Commission and shall accordingly be
treated as part of the registration
statement.

11. By revising paragraph (b) of
§230.477 to read as follows:

§230.477 Withdrawal of registration
statement or amendment.

(b) Any application for withdrawal of
a registration statement filed on Form
F-2 (§239.32 of this chapter) relating to
a dividend or interest reinvestment
plan, or on Form S—4 (§ 239.25 of this
chapter) complying with General
Instruction G of that Form, and/or any
pre-effective amendment thereto, will be
deemed granted upon filing if such
filing is made prior to the effective date.

- L - - *

12. By revising paragraph (c) of
§ 230.502 to read as follows:

§230.502 General conditions to be met.

* * * * *

(c) Limitation on manner of offering.
Except as provided in § 230.504(b)(1),
neither the issuer nor any person acting
on its behalf shall offer or sell the
securities by any form of general
solicitation or general advertising,
including, but not limited to, the
following:

(1) Any advertisement, article, notice
or other communication published in
any newspaper, magazine, or similar
media or broadcast over television or
radio; and

(2) Any seminar or meeting whose
attendees have been invited by any

general solicitation or general
advertising;

Provided, however, that publication by
an issuer of a notice in accordance with
§ 230.135¢ shall not be deemed to
constitute general solicitation or general
advertising for purposes of this section.

* * - ® *

13. By adding paragraph (b)(7) to
§ 230.902 to read as follows:

§230.902 Definitions.

* * * * *

(b) Directed Selling Efforts. * * *

(7) Notwithstanding paragraph (b)(1)
of this section, publication by an issuer
of a notice in accordance with § 230.135
or § 230.135c shall not be deemed
“directed selling efforts.”

- * - * *

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

14. The authority citation for part 239
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 778, 77h, 77§, 77s,
77sss, 78¢, 781, 78m, 78n, 780(d), 78wia),
78ii(d), 79, 79f, 79g, 79j, 79i, 79m, 79n, 794,
79t, 80a-8, 80a-29, 80a~30 and B0a-37,
unless otherwise noted.

- " » - -

15. By revising paragraph (c) of Item
11 and Instructions to Item 11 of Form
F-1 (§ 239.31) to read as follows:

Note: Form F-1 does not and these
amendments will not appear in the Code of
Federal Regulations,

Form F-1

"~ » L - -

Item 11. Information with respect to the
Registrant.
* - - - -

{c) Information required by Item 17 of
Form 20-F may be furnished in lieu of the
information specified by item 18 thereof if
the only securities being registered are non-
convertible securities that are “investment
grade securities,” as defined below, or the
only securities to be registered are to be
offered: (1) Upon the exercise of outstanding
rights granted by the issuer of the securities
to be offered, if such rights are granted on a
pro rata basis to all existing security holders
of the class of securities to which the rights
attach and there is no standby underwriting
in the United States or similar arrangement;
or (2) pursuant to a dividend or interest
reinvestment plan; or (3) upon the
conversion of outstanding convertible
securities or upon the exercise of outstanding
transferable warrants issued by the issuer of
the securities to be offered, or by an affiliate
of such issuer.

Instructions

1. Attention is directed to section 10(a}(3)
of the Securities Act.

2. A non-convertible security is an
investment grade security if, at the time of
sale, at least one nationally recognized
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statistical rating organization (as that term is
used in Rule 15¢3-1(c)(2)(vi)(F) under the
Exchange Act (§ 240.15¢3-1(c)(2){viXF) of
this chapter) has rated the security in one of
its generic rating categories that signifies
investment grade; typically, the four highest
rating categories (within which there may be
sub-categories or gradations indicating
relative standing) signify investment grade.

* * * - *

16. By revising paragraph (b)(2),
Instruction 2 to paragraph (b), and
paragraph (d) of § 239.32; in Form F-2
(§ 235.32) by revising General
Instruction LB.2. and Instruction 2
thereto, and revising General Instruction
LD. to read as follows:

§239.32 Form F-2, for registration under
the Securities Act of 1933 for securities of
certain foreign private issuers.

* * * » *

(b)(1) * * *

(2) The provisions of paragraph
(b)(1)(i) of this section do not apply to
an istrant if:

g) The aggregate market value
worldwide of the voting stock of the
registrant held by non-affiliates is the
equivalent of $75 million or more, or if
non-convertible securities that are
“investment grade securities,"” as
defined in Instructions to paragraph (b)
of this section, are being registered; and

(ii) The registrant has filed at least one
Form 20-F (§ 249.220f of this chapter),
Form 40-F (§ 249.240f of this chapter)
or Form 10-K (§ 249.310 of this chapter)
that is the latest required to have been

. filed.

Instructions to paragraph (b)

1. LR

2. A non-convertible security is an
investment grade security if, at the time of
sale, at least one nationally recognized
statistical rating organization (as that term is
used in § 240,15¢3-1(c)(2)(vi)(F) of this
chapter) has rated the security in one of its
generic rating categories that signifies
investment grade; typically, the four highest
rating categories (within which there may be
sub-categories or gradations indicating
relative standing) signify investment grade.

* - - * *

(d) The financial statements included
in this registration statement comply
with Item 18 of Form 20-F (§ 249.220f
of this chapter); provided, however, that
if the securities being registered are non-
convertible securities that are
“investment grade securities,’" as
defined in Instructions to paragraph (b)
of this section, such financial statements
comply with either Item 17 or Item 18
of Form 20-F (§ 249.220f of this
chapter).
* * - » ®

Note: Form F-2 does not and these

~ amendments will not appear in the Code of
' Federal Regulations.

Form F-2

General Instructions

1. Eligibility Requirements for Use of Form
F-2
* * * L -

BoANNEE

2. The provisions of this paragraph B.1.a.
do not apply to any registrant if: (i) the
aggregate market value worldwide of the
voting stock of the registrant held by non-
affiliates is the equivalent of $75 million or
more, or if non-convertible securities that are
“investment grade securities,’" as defined
below, are being registered and (ii) the
registrant has filed at least one Form 20-F,
Form 40-F or Form 10-K that is the latest
required to have been filed.

Instructions

1' * A =

2. A non-convertible security is an
“investment grade security” if, at the time of
sale, at least one nationally recognized
statistical rating organization (as that term is
used in Rule 15¢3-1(c)(2)(vi)(F) under the
Exchange Act (§ 240.15¢3-1(c)(2)(vi)(F) of
this chapter) has rated the security in one of
its generic rating categories that signifies
investment grade; typically, the four highest
rating categories (within which there may be
sub-categories or gradations indicating
relative standing) signify investment grade.
- - * »* L S

D. The financial statements included in
this registration statement comply with Item
18 of Form 20-F; provided, however, that if
the securities being registered are non-
convertible securities that are “‘investment
grade securities,” as defined above, such
financial statements comply with either Item
17 or Item 18 of Form 20-F.

- - * » *

17. By revising the text of paragraph
(g) preceding the Note of § 239.32 to
read as follows:

§239.32 Form F-2, for registration under
the Securities Act of 1933 for securities of
certain foreign private Issuers.

* - * * -

(g) If a registrant is a majority-owned
subsidiary that does not meet the
conditions of these eligibility
requirements, it nevertheless shall be
deemed to have met such conditions if
its parent meets the conditions and if
the parent fully and unconditionally
guarantees the payment obligations on
the securities being registered, and the
securities being registered are non-

convertible securities.
- - - * *

18. By amending Form F-2 (§ 239.32)
by revising the first sentence of
paragraph G. of General Instruction L.,
revising paragraph (b)(2) of Item 11,
revising paragraph (b) of Item 17, and
revising Instruction 3 to the Signatures
to read as follows:

Note: Form F-2 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F-2

*® * * L3

General Instructions

1. Eligibility Requirements for Use of Form
F-2
» * * - -

G. If a registrant is a majority-owned
subsidiary that does not meet the conditions
of these eligibility requirements, it
nevertheless shall be deemed to have met
such conditions if its parent meets the
conditions and if the parent fully and
unconditionally guarantees the payment
obligations on the securities being registered,
and the securities being registered are non-
convertible securities. * * *

* * * * *

Item 11. Material Changes.

(ﬂ] - % =

o)y~ * *

(2) If the financial statements included in
this registration statement in accordance with
Itern 12 are not sufficiently current to comply
with the requirements of Rule 3-19 of
Regulation S-X (§ 210.3-19 of this chapter),
financial statements necessary to comply
with that rule shall be presented (i) directly
in the prospectus, (ii) through incorporation
by reference and delivery of a Form 6-K
identified in the prospectus as containing
such financial statements, or (iii) through
incorporation by reference and delivery of an
amended Form 20-F, Form 40-F or Form 10=
K; in which case the prospectus shall
disclose that the Form 20-F, Form 40-F or
Form 10-K has been so amended.

» ® * * *

Item 17. Undertakings.

(8] * " n

{(b) The registration statement shall contain
an undertaking substantially as follows:

The undersigned registrant hereby
undertakes to deliver or cause to be delivered
with the prospectus, to each person to which
the prospectus is sent or given: the
registrant’s latest filing on Form 20-F, Form
40-F or Form 10-K; and any filing on Form
10-Q, Form 8-K or Form 6-K incorporated
by reference into the prospectus.

* * - - -

Signatures

* * *

Instruction
- - * L2 -

3. Where eligibility for use of the Form is
based on the assignment of a security rating
under General Instruction 1.B.2., the
registrant may sign the registration statement
notwithstanding the fact that such security
rating has not been assigned by the filing
date, provided that the registrant reasonably
believes, and so states, that the security
ra:ing requirement will be met by the time of
sale.

* * L * -

19. By amending § 239.33 by.revising
the introductory text of paragraph (a)
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and paragraphs (a)(1) and (a)(2),
removing paragraph (a)(4) and the
Instruction thereto, redesignating
paragraphs (a)(5), (2)(6) and (a)(7) as
paragraphs (a)(4), (a)(5) and (a)(6),
revising newly designated paragraph
(a)(5) and the first sentence of the Note
following newly designated paragraph
(a)(5)(iii); and amending Form F-3 by
revising the introductory text of General
Instruction LA. and General Instructions
I.A.1. and L.A.2., removing General
Instruction [.A.4. and the Instruction
immediately following, redesignating
General Instructions I.A.5., L. A.6. and
I.A.7. as General Instructions L.A 4.,
I.A.5. and LA.6., republishing the
introductory text and revising
paragraphs (ii) and (iii) of newly
designated General Instruction LA.5.
and the first sentence of the Note
following newly designated General
Instruction I.A.5.(iii) to read as follows:

§239.33 Form F-3, for registration under
the Securities Act of 1933 of securities of
certain forelgn private issuers offered
pursuant to certain types of transactions.
» - L > *

(a) Registrant requirements. Except as
set forth in this paragraph (a), all
registrants must meet the following
conditions in order to use this Form F-
3 for registration under the Securities
Act of securities offered in the
transactions specified in paragraph (b)
of this section:

(1) The registrant has a class of
securities registered pursuant to section
12(b) of the Securities Exchange Act of
1934 (‘“‘Exchange Act”) or has a class of
equity securities registered pursuant to
section 12(g) of the Exchange Act or is
required to file reports pursuant to
section 15(d) of the Exchange Act and
has filed at least one annual report on
Form 20-F (§ 249.220f of this chapter),
on Form 10-K (§249.310 of this
chapter) or, in the case of registrants
described in General Instruction A(2) of
Form 40-F, on Form 40-F (§ 249.240f of
this chapter) under the Exchange Act.

(2) The registrant:

(i) Has been subject to the
requirements of section 12 or 15(d) of
the Exchange Act and has filed all the
material required to be filed pursuant to
sections 13, 14 or 15(d) of the Exchange
Act for a period of at least twelve
calendar months immediately preceding
the filing of the registration statement
on this form; and

(ii) Has filed in a timely manner all
reports required to be filed during the
twelve calendar months and an$ portion
of a month immediately preceding the
filing of the registration statement and,
if the registrant has used (during those
twelve calendar months and that

portion of a month) § 240.12b—25(b) of
this chapter with respect to a report or
a portion of a report, that report or
portion thereof has actually been filed
within the time period prescribed by
§ 240.12b-25(b) of this Chapter.
* * * * ®

(5) Majority-Owned Subsidiaries. Ifa
registrant is a majority-owned
subsidiary, security offerings may be
registered on this form if:

i) The registrant-subsidiary itself
meets the Registrant Requirements and
the applicable Transaction Requirement;

(ii) The parent of the registrant-
subsidiary meets the Registrant
Requirements and the conditions of the
Transaction Requirement set forth in
paragraph (b)(2) of this section
(Offerings of Certain Debt or Preferred
Securities) are met; or

(iii) The parent of the registrant-
subsidiary meets the Registrant
Requirements and the applicable
Transaction Requirement and fully and
unconditionally guarantees the payment
obligations on the securities being
registered, and the securities being
registered are non-convertible securities.

Note: In the situation described in
paragraph (a)(6)(iii) of this section, the
parent-guarantor is the issuer of a separate
security consisting of the guarantee which -
must be concurrently registered but may be
registered on the same registration statement
as are the guaranteed securities. * * *

* * * * -

Note: Form F-3 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F-3

- = * *

General Instructions

- L Eligibility Requirements for Use of Form F—
3

- * * * L

A. Registrant Requirements

Except as set forth below, all registrants
must meet the following conditions in order
to use this Form F-3 for registration under
the Securities Act of securities offered in the
transactions specified in 1.B. below:

1. The registrant has a class of
securities registered pursuant to Section
12(b) of the Securities Exchange Act of
1934 (“Exchange Act”) or has a class of
equity securities registered pursuant to
Section 12(g) of the Exchange Act or is
required to file reports pursuant to
Section 15(d) of the Exchange Act.

2. The registrant: (a) has been subject
to the requirements of Section 12 or
15(d) of the Exchange Act and has filed
all the material required to be filed
pursuant to Section 13, 14 or 15(d) of
the Exchange Act for a period of at least
twelve calendar months immediately

preceding the filing of the registration
statement on this Form; and (b) has filed
in a timely manner all reports required
to be filed during the twelve calendar
months and any portion of a month
immediately preceding the filing of the
registration statement and, if the
registrant has used (during those twelve
calendar months and that portion of a
month) Rule 12b-25(b) (§ 240.12b-25(b)
of this chapter) under the Exchange Act
with respect to a report or a portion of

a report, that report or portion thereof
has actually been filed within the time
period prescribed by the Rule.

* * - - *

5. Majority-Owned Subsidiaries.

If a registrant is a majority-owned
subsidiary, security offerings may be
registered on this Form if: -

]) * * X

(if) The parent of the registrant-
subsidiary meets the Registrant
Requirements and the conditions of
Transaction Requirement B.2. (Offerings
of Certain Debt or Preferred Securities)
are met; or

(iii) The parent of the registrant-
subsidiary meets the Registrant
Requirements and the applicable
Transaction Requirements and fully and
unconditionally guarantees the payment
obligations on the securities being
registered, and the securities being
registered are non-convertible securities.

Note: In the situation described in
paragraph (iii) of General Instruction LA.5.,
the parent-guarantor is the issuer of a
separate security consisting of the guarantee
which must be concurrently registered but
may be registered on the same registration

statement as are the guaranteed securities.
L

- L * L *

20. By revising paragraphs (b)(1),
(b)(2), (b)(3) and (b)(4) and adding an
Instruction to paragraph (b)(1) of
§ 239.33; and revising General
Instructions 1.B.1., 1.B.2., .B.3. and
1.B.4. of Form F-3 (§239.33) to read as
follows:

§239.33 Form F-3, for registration under
the Securities Act of 1933 of securitles of
certain foreign private issuers offered
pursuant to certain types of transactions.
* * * * -
* * N

(1) Primary offerings by certain
registrants. Securities to be offered for
cash by or on behalf of a registrant,
provided that the aggregate market value
worldwide of the voting stock held by
non-affiliates of the registrant is the
equivalent of $75 million or more. In the
case of securities registered pursuant to
this paragraph, the financial statements
included in this registration statement
must comply with Item 18 of Form 20—
F (§ 249.220f of this chapter).
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Instruction to Paragraph (b)(1)

The aggregate market value of the
registrant’s outstanding voting stock shall be
computed by use of the price at which the
stock was last sold, or the average of the bid
and asked prices of such stock, in the
principal market for such stock as of a date
within 60 days prior to the date of filing. See
the definition of “affiliate” in Securities Act
Rule 405 (§230.405 of this chapter).

(2) Primary offerings of non-
convertible investment grade securities.
Non-convertible securities to be offered
for cash if such securities are investment
grade securities. A non-convertible
security is an investment grade security
if, at the time of sale, at least one
nationally recognized statistical rating
organization (as that term is used in
§ 240.15¢3-1(c)(2)(vi)(F) of this chapter)
has rated the security in oné of its
generic rating categories that signifies
investment grade; typically, the four
highest rating categories (within which
there may be subcategories or gradations
indicating relative standing) signify
investment grade. In the case of
securities registered pursuant to this
paragraph, the financial statements
included in this registration statement
may comply with Item 17 or 18 of Form
20-F (§ 249.220f of this chapter).

(3) Transactions involving secondary
offerings. Outstanding securities to be
offered for the account of any person
other than the issuer, including
securities acquired by standby
underwriters in connection with the call
or redemption by the issuer of warrants
or a class of convertible securities. In
the case of such securities, the financial
statements included in this registration
statement may comply with Item 17 or
18 of Form 20-F (§ 249.220f of this
chapter). In addition, Form F-3
(§ 239.33) may be used by affiliates to
register securities for resale pursuant to

e conditions specified in General
Instruction C to Form S-8 (§ 239.16b). In

e case of such securities, the financial
statements included in this registration
statement must comply with Item 18 of
Form 20-F (§ 249.220f of this chapter).

(4) Rights offerings, dividend or

nterest reinvestment plans, and
onversions or warrants. Securities to be
pffered:

(i) Upon the exercise of outstanding

ights granted by the issuer of the
Becurities to be offered, if such rights are
pranted pro rata to all existing security
holders of the class of securities to
which the rights attach; or

(ii) Pursuant to a dividend or interest

einvestment plan; or

(iii) Upon the conversion of
butstanding convertible securities or
ipon the exercise of outstanding
ransferable warrants issued by the

issuer of the securities to be offered, or
by an affiliate of such issuer. In the case
of securities registered pursuant to this
paragraph, the financial statements
included in this registration statement
may comply with Item 17 or 18 of Form
20-F (§249.220f of this chapter). The
registration of securities to be offered or
sold in a standby underwriting in the
United States or similar arrangement is
not permitted pursuant to this
paragraph. See paragraphs (b) (1), (2)
and (3) of this section.

Note: Form F-3 does not and these

amendments will not appear in the Code of
Federal Regulations.

Form F-3

* *® L w

General Instructions
L. Eligibility Requirements for Use of Form F-
3

- * * - -

B. Trensaction Requirements
* * *x * *

1. Primary Offerings by Certain Registrants.
Securities to be offered for cash by or on
behalf of a registrant, provided that the
aggregate market value worldwide of the
voting stock held by non-affiliates of the
registrant is the equivalent of $75 million or
more. In the case of securities registered
pursuant to this paragraph, the financial
statements included in this registration
statement must comply with Item 18 of Form
20-F.

Instruction

The aggregate market value of the
registrant’s outstanding voting stock shall be
computed by use of the price at which the
stock was last sold, or the average of the bid
and asked prices of such stock, in the
principal market for such stock as of a date
within 60 days prior to the date of filing. See
the definition of “affiliate” in Securities Act
Rule 405 (§230.405 of this chapter).

2. Primary Offerings of Non-Convertible
Investment Grade Securities. Non-convertible
securities to be offered for cash if such
securities are “investment grade securities.”
A non-convertible security is an “investment
grade security” if, at the time of sale, at least
one nationally recognized statistical rating
organization (as that term is used in Rule
15¢3-1(c)(2)(vi)(F) under the Exchange Act
(§ 240.15¢3-1(c)(2)(vi)(F) of this chapter)) has
rated the security in one of its generic rating
categories that signifies investment grade;
typically, the four highest rating categories
(within which there may be subcategories or
gradations indicating relative standing)
signify investment grade. In the case of
securities registered pursuant to this
paragraph, the financial statements included
in this registration statement may comply
with Item 17 or 18 of Form 20-F.

3. Transactions Involving Secondary
Offerings. Outstanding securities to be
offered for the account of any person other
than the issuer, including securities acquired
by standby underwriters in connection with

the call or redemption by the issuer of
warrants or a class of convertible securities.
In the case of such securities, the financial
statements included in this registration
statement may comply with Item 17 or 18 of
Form 20-F. In addition, Form F-3 may be
used by affiliates to register securities for
resale pursuant to the conditions specified in
General Instruction C to Form S-8 (§ 239.16b
of this chapter). In the case of such securities,
the financial statements included in this
registration statement must comply with Item
18 of Form 20-F (§ 249.220f of this chapter).
4. Rights Offerings, Dividend or Interest
Reinvestment Plans, and Conversions or
Warrants. Securities to be offered: (a) upon
the exercise of outstanding rights granted by
the issuer of the securities to be offered, if
such rights are granted pro rata to all existing
securityholders of the class of securities to
which the rights attach; or (b) pursuant to a
dividénd or interest reinvestment plan; or (c)
upon the conversion of outstanding
convertible securities or upon the exercise of
outstanding transferable warrants issued by
the issuer of the securities to be offered, or
by an affiliate of such issuer, In the case of
securities registered pursuant to this
paragraph, the financial statements included
in this registration statement may comply
with Item 17 or 18 of Form 20-F. The
registration of securities to be offered or sold
in a standby underwriting in the United
States or similar arrangement is not
permitted pursuant to this paragraph. See
paragraphs (b)(1), (2) and (3) of this section.
*

* * * *

21. By adding paragraph C. to General
Instruction II. of Form F-3 (§ 239.33) to
read as follows:

Note: Form F-3 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F-3

* * * ®

General Instructions

* * * L *

IL. Application of General Rules and
Regulations

* * * » -

C. Where two or more classes of securities
being registered on this Form pursuant to
General Instruction 1.B.1. or LB.2, are to be
offered on a delayed or continuous basis
pursuant to Rule 415(a)(1)(x)

(§ 230.415(a)(1)(x) of this chapter), Rule
457(0) (§230.457(0) of this chapter) permits
the registration fee to be calculated on the
basis of the maximum offering price of all the
securities listed in the “Calculation of
Registration Fee"” table (“Fee Table”). In this
event, while the Fee Table would list each of
the classes of securities being registered and
the aggregate proceeds to be raised, the Fee
Table need not specify for each class
information as to the amount to be registered,
proposed maximum offering price per unit
and proposed maximum aggregate offering
price.

L4 L * L -




21654

Federal Register / Vol. 59, No. 80 / Tuesday, April 26, 1994

/ Rules and Regulations

22. By revising the first sentence of
General Instruction III. of Form F-3
(§ 239.33) and removing the second and
third sentences of General Instruction
I1I. of Form F-3 (§ 239.33) to read as
follows:

Note: Form F-3 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F-3

- * ~ -

General Instructions

Ld - - - *

HI. Dividend or Interest Reinvestment Plans:
Filing and Effectiveness of Registration
Statement; Requests for Confidential
Treatment

Original registration statements on this
Form F-3 solely with respect to securities
offered pursuant to dividend or interest
reinvestment plans shall become effective
automatically upon filing (Rule 456,
§230.456 of this chapter) pursuant to the
provisions of Section 8(a) of the Act (Rule
462, § 230.462 of this chapter), * * *

- * - * -

23, By amending Item 11 of Form F-
3 (§ 239.33) by revising paragraph (a),
paragraph (b)(1) up to (i) and paragraph
(b)(2) to read as follows:

Note: Form F-3 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F-3

* - - ~ *

Item 11. Material Changes

(a) Describe any and all material changes
in the registrant’s affairs that have occurred
since the end of the latest fiscal year for
which certified financial statements are
included in this registration statement in
accordance with Item 12 of this Form and
that have not been described in a report on
Form 6-K (§ 249.306 of this chapter), Form
10-Q (§ 249.308a of this chapter) or Form 8—
K (§ 249.308 of this chapter) filed under the
Exchange Act and incorporated by reference
pursuant to item 12 of this Form.

(b)(1) Include in the prospectus, if not
included in documents incorporated by
reference into the prospectus pursuant to
ltem 12 or a prospectus previously filed
pursuant to Rule 424 (b) or (c) under the
Securities Act or, where no prospectus was
required to be filed pursuant to Rule 424(b),
the prospectus included in the registration
statement at effectiveness, or a Form 8-K
filed during either of the two preceding
years: (i) * * *

(2) If the financial statements included in
this registration statement in accordance with
Item 12 are not sufficiently current to comply
with the requirements of Rule 3-19 of
Regulation S-X (§ 210.3-19 of this chapter),
financial statements necessary to comply
with that rule shall be presented (i) directly
in the prospectus, (ii) through incorporation
by reference of a Form 6-K identified in the
prospectus as containing such financial
statements, or (iii) through incorporation by

reference of an amended Form 20-F, Form
40-F or Form 10-K, in which case the
prospectus shall disclose that the Form 20—
F, Form 40-F or Form 10-K has been so
amended.

- » * - -

24. By amending Item 12 of Form F-
3 (§239.33) by revising paragraphs (a),
(b) and (c) to read as follows:

Note: Form F-3 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F-3

- * - - -

Item 12. Incorporation of Certain Information
by Reference

{a) The registrant's latest Form 20-F, Form
40-F, Form 10-K or Form 10 filed pursuant
to the Exchange Act shall be incorporated by
reference. Any report on Form 10-Q or Form
8-K filed since the date of filing of the
annual report incorporated by reference also
shall be incorporated by reference. If capital
stock is to be registered and securities of the
same class are registered under Section 12 of
the Exchange Act, the description of such
class of securities which is contained in a
registration statement filed under the
Exchange Act, including any amendment or
reports filed for the purpose of updating such
description shall be incorporated by
reference.

Instruction* * *

(b) The prospectus shall also state that all
subsequent annual reports filed on Form 20—
F, Form 40-F or Form 10-K, and all
subsequent filings on Forms 10-Q and 8-K
filed by the registrant pursuant to the
Exchange Act, prior to the termination of the
offering, shall be deemed to be incorporated
by reference into the prospectus.

(c) The registrant may incorporate by
reference any Form 6-K meeting the
requirements of this Form. If the registrant
intends to incorporate any Form 6-K

.subsequently submitted to the Commission,

the prospectus shall state that the registrant
may incorporate such Forms 6-K by
identifying in such Forms that they are being
incorporated by reference into this Form.

Instructions
- ® - " *

25. By revising Instruction 3. to the
Signatures of Form F-3 (§ 239.33) to
read as follows:

Note: Form F-3 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F-3

- - - -

Signatures
- - - * -

3. Where eligibility for use of the Form is
based on the assignment of a security rating
pursuant to General Instruction I.B.2., the
registrant may sign the registration statement
notwithstanding the fact that such security
rating has not been assigned by the filing
date, provided that the registrant reasonably
believes, and so states, that the security

rating requirement will be met by the time of
sale.

26. By amending Form F—4 (§ 239.34)
by revising General Instruction B.1.(a)
and B.1.(a)(ii)C., adding paragraph 3. to
General Instruction D., revising
paragraphs (a), (b) and (c) of Item 10,
revising the introductory text and
paragraphs (a)(1), (a)(2) and Instruction
1 following paragraph (a)(3) of Item 11
to read as follows:

Note: Form F—4 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F—4

- - b -

General Instructions
- - - * -

B. Information With Respect to the Registrant

1.% & »

(a) Items 10 and 11 of this Form, if the
registrant elects this alternative and meets
the following requirements for use of Form
F-3 (§ 239.33 of this chapter) (hereinafter,
with respect to the registrant, “‘meets the
requirements for use of Form F-3") for this
offering of securities:

(l) * o &

(ii) One of the following is met:

- * - * *

C. The registrant is a majority-owned
subsidiary and one of the conditions of
General Instruction L.A.5. of Form F-3 is met.
- * L - *

D. Application of General Rules and
Regulations
* * L - Kl

3. Where two or more classes of securities
being registered on this Form are to be
offered on a delayed or continuous basis
pursuant to Rule 415(a)(1)(viii)

(§ 230.415(a)(1)(viii) of this chapter), Rule
457(0) (§ 230.457(0) of this chapter) permits
the registration fee to be calculated on the
basis of the maximum offering price of all the
securities listed in the “‘Calculation of
Registration Fee" table (*'Fee Table”) if the
securities are being registered by an issuer
eligible to use Form F-3. In this event, while
the Fee Table would list each of the classes
of securities being registered and the
aggregate proceeds to be raised, the Fee Table
need not specify for each class information
as to the amount to be registered, proposed
maximum offering price per unit and
proposed maximum aggregate offering price.
* » * * *

Item 10. Information With Respect to Certain
Form F-3 Registrants

* * L *® *

(a) Describe any and all material changes
in the registrant’s affairs that have occurred
since the end of the latest fiscal year for
which audited financial statements are
incorporated by reference in accordance with
Item 11 of this Form and that have not been
described in a report on Form 6-K (§ 249.306
of this chapter), Form 10-Q (§ 249.308a of
this chapter) or Form 8-K (§ 249.308 of this
chapter) filed under the Exchange Act;
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(b) If the financial statements incorporated
by reference in accordance with Item 11 of
this Form are not sufficiently current to
comply with Rule 3-19 of Regulation S-X
(§ 210.3-19 of this chapter), financial
statements necessary to comply with that
rule shall be presented either in the
prospectus, in an amended Form 20-F, 40—
F or 10-K (in which case the prospectus shall
disclose that such form has been so
amended), or in a Form 6-K, Form 10-Q or
Form 8-K; and

(c) Include in the prospectus, if not
incorporated by reference from the
documents filed under the Exchange Act
specified in Item 11 of this Form, from a
prospectus previously filed pursuant to Rule
424(b) or {c) under the Securities Act
(§ 230.424 of this chapter) or, where no
prospectus was required to be filed pursuant
to Rule 424(b), the prospectus included in
the registration statement at effectiveness, or
from a Form 6-K filed during either of the
two preceding fiscal years:

* * * * *

Item 11. Incorporation of Certain Information
by Reference

If the registrant furnishes information in
accordance with the provisions of Item 10 of
this Form:

(H] x x %

(1) The registrant's latest annual report on
Form 20-F, on Form 10-K or, in the case of
registrants described in General Instruction
A.(2) of Form 40-F, on Form 40-F filed
pursuant to section 13(a) or 15(d) of the
Exchange Act which contains financial
statements for the registrant’s latest fiscal
year for which a Form 20-F, Form 10-K or
Form 40-F was required to be filed;

(2) All reports filed pursuant to sections
13(a) or 15(d) of the Exchange Act since the
end of the fiscal year covered by the financial
statements in the report or registration
statement incorporated pursuant to Item
11(a)(1) of this Form; and

. * L * *

Instructions

1. All annual reports or registration
statements incorporated by reference
pursuant to Item 11 of this Form shall
contain financial statements that comply
with Item 18 of Form 20-F except that
financial statements of the registrants may
comply with Item 17 of Form 20-F if the only
securities being registered are investment
grade securities as defined in the General
Instructions to Form F-3.

* * » - *

27. By amending Form F—4 (§239.34)
by revising the second sentence of the
introductory text of Item 12, revising the
introductory text of paragraph (a),
paragraph (a)(1), the introductory text of
paragraph (a)(2), paragraphs (a)(3) and

a)(4), the introductory text of paragraph
(b), the first sentence of paragraph (b)(2),
and paragraph (b)(3)(vii) of Item 12 to
read as follows:

Note: Form F—4 does not and these

Form F—-4

* * * - *

Item 12. Information With Respect to F-2 or
F-3 Registrants

* * * However, the registrant shall not
provide prospectus information in the
manner allowed by paragraph (a) of this Item
if the financial statements incorporated by
reference pursuant to Item 13 of this Form
reflect: (1) * * *

(a) If the registrant elects to deliver this
prospectus together with the annual report
incorporated by reference pursuant to Item
13, or a complete and legible facsimile
thereof;

(1) Indicate that the prospectus is
accompanied by such annual report or
registration statement,

(2) If the financial statements incorporated
by reference pursuant to Item 13 of this Form
are not sufficiently current to comply with
Rule 3-19 of Regulation S-X, provide the
information required by Rule 10-01 of
Regulation S-X and Item 9 of Form 20-F by
one of the following means: * * *

(3) If not reflected in the registrant's annual
report incorporated by reference in
accordance with Item 13 of this Form,
provide information required by Rule 3-05
and Article 11 of Regulation S-X with respect
to transactions other than that pursuant to
which the securities being registered are to be
issued.

(4) Describe any and all material changes
in the registrant’s affairs that have pccurred
since the end of the latest fiscal year for
which audited financial statements are
incorporated by reference in accordance with
Item 13 of this Form and that have not been
described in a report on Form 6-K, Form 10~
Q or Form 8-K delivered with the prospectus
in accordance with paragraph (2)(ii) of this
Item.

(5) L )

(b) If the registrant elects not to deliver its
annual report incorporated by reference
pursuant to Item 13 to the securityholders of
the company to be acquired:

()* * *

(2) Include financial statements and
information as required by Item 18 of Form
20-F, except that financial statements of the
registrants may comply with Item 17 of Form
20-F if the only securities being registered
are investment grade securities as defined in
the General Instructions to Form F-2. * * *

(3) A A

(vii) Financial statements required by Item
18 of Form 20-F, except that financial
statements of the registrants may comply
with Item 17 of Form 20-F if the only
securities being registered are investment
grade securities as defined in the General
Instructions to Form F-2, and financial
information required by Rule 3-05 and
Article 11 of Regulation S—X with respect to
transactions other than that pursuant to
which the securities being registered are to be
issued (Schedules required under Regulation
S-X shall be filed as “Financial Statement
Schedules™ pursuant to Item 21 of this Form,
but need not be provided with respect to the
company being acquired if information is
being furnished pursuant to Item 17(a) of this
Form); and
* * * * *

28. By amending Form F—4 (§ 239.34)
by revising Item 13, revising the
introductory text of Item 14 and revising
paragraph (h) of Item 14 to read as
follows and revising the phrase ““Section
13(a) or 15(d) of the Exchange Act, or”
to read “Section 13(a) or 15(d) of the
Exchange Act, and” in paragraph (a) of
Item 17:

Note: Form F—4 does not and these
amendments will not appear in the Code of
Federal Regulations.

Form F—4

* * * * *

Item 13. Incorporation of Certain Information
by Reference

If the registrant furnishes information in
accordance with the provisions of Item 12 of
this Form, incorporate by reference into the
prospectus, by means of a statement to that
effect in the prospectus listing all documents
so incorporated, the documents listed in
paragraphs (a) and, if applicable, (b) below:

(a) The registrant’s latest annual report on
Form 20-F, on Form 10-K or, in the case of
registrants described in General Instruction
A.(2) of Form 40-F, on Form 40-F filed
pursuant to Section 13(a) or 15(d) of the
Exchange Act which contains audited
financial statements for the registrant’s latest
fiscal year for which a Form 20-F, Form 10-
K or Form 40-F was required to be filed; and

(b) All other reports filed pursuant to
Section 13(a) or 15(d) of the Exchange Act
since the end of the fiscal year covered by the
financial statements in the report
incorporated pursuant to Item 13(a) of this
Form,

Instructions

1. All annual reports incorporated by
reference pursuant to Item 13 of this Form
shall contain financial statements that
comply with Item 18 of Form 20-F, except
that financial statements of the registrants
may comply with Item 17 of Form 20-F if the
only securities being registered are
investment grade securities as defined in the
General Instructions to Form F-2,

2. Where common equity securities are
being issued, the information required by
Item 5 of Form 20-F, nature of trading
markets, should be updated to cover any
subsequent interim periods for which interun
financial statements are required to be
included to comply with Rule 3-19 of
Regulation S-X. Such updating may be maae
in the prospectus, in an amended Form 20—
F, Form 10-K or Form 40-F or in a Form 6—
K, Form 10-Q or Form 8-K.

3. The registrant may incorporate by
reference and deliver with the prospectus
any Form 6-K, Form 10-Q or Form 8-K
containing information meeting the
requirements of Form F-2. See Rules 4
01(a)(2) and 10-01 of Regulation S—X and
Item 18 of Form 20-F.

4. Attention is directed to Rule 439
regarding consent to the use of material
incorporated by reference.
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Item 14. Information With Respect to Foreign
Registrants Other Than F-2 or F-3
Registrants

If the foreign registrant does not meet the
requirements for use of Form F-2 or F-3, or
otherwise elects to comply with this Item in
lieu of Items 10 and 11 or Items 12 and 13,
furnish the following information:
® * * * *

(h) Financial statemeats required by Item
18 of Form 20-F, except that financial
statements of the registrants may comply
with Item 17 of Form 20-F if the only
securities being registered are investment
grade securities as defined in the General
Instructions to Form F-1, as well as financial
information required by Rule 3-05 and
Article 11 of Regulation S-X with respect to
transactions other than that pursuant to
which the securities being registered are to be
issued (Schedules required by Regulation S—
X shall be filed as “Financial Statement
Schedules” pursuant to Item 21 of this
Form); and
* * L *® *

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

29, The authority citation for Part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78a, et seq., unless
otherwise noted;
* * * * »

30. By amending Form 20-F
(§ 249.220f) by adding one sentence to
the end of Instruction 7 to Item 8; and
in Item 17 revising paragraph (a),
removing paragraph (c)(2), redesignating
paragraph (c)(3) as paragraph (c)(2), in
newly designated paragraph (c)(2),
adding one sentence to the end of
paragraph (c)(2)(i) before the table,
redesignating paragraph (c)(2)(iii) as
(c)(2)(iv), adding paragraphs (c)(2)(iii),
(c)(2)(v), (c)(2)(vi) and (c)(2)(vii), and
adding Instruction (4) to read as follows:

Note: Form 20-F does not and these
amendments will not appear in the Code of
Federal Regulations.
Form 20-F

»* - - * *

Item 8. Selected Financial Data
» * ® * *

Instructions
- * - - *

7.* * * Selected financial data on a basis
reconciled to U.S. generally accepted
accounting principles need be provided only
for (i) those periods for which the primary
annual financial statements have been
required to be reconciled in a filing made
under the Securities Act or Exchange Act,
and (ii) any interim periods.

- * * - -

Item 17. Financial Statements

(a) The registrant shall furnish financial
statements for the same fiscal years and

accountants’ reports that would be required
to be furnished if the registration statement
were on Form 10 or the annual report on
Form 10-K. Schedules designated by

§§ 210.12-04, 210.12-09, 210.12-10, 210.12—-
11, 210.12-15, 210.12-16, 210.12-17,
210.12-18, 210.12-28 and 210.12-29 of this
chapter shall be furnished if applicable to the
registrant.

* * = * *

(c) L

(2) L B

(i) * * * However, reconciliation of net
income of the earliest of the three years may
be omitted if that information has not
previously been included in a filing made
under the Securities Act or Exchange Act.

* * * * -

{iii) For each period for which an income
statement is presented and required to be
reconciled to generally accepted accounting
principles in the United States, provide
either a statement of cash flows prepared in
accordance with generally accepted
accounting principles in the United States or
with International Accounting Standard No.
7, as amended in October 1992; or furnish in
a note to the financial statements a quantified
description of the material differences
between cash or funds flows reported in the
primary financial statements and cash flows
that would be reported in a statement of cash
flows prepared in accordance with
accounting principles generally accepted in
the United States.

- L * * -

(v) Issuers that prepare financial statements
on a basis of accounting other than U.S.
generally accepted accounting principles that
are furnished for a business acquired or to be
acquired pursuant to § 210.3-05 of this
chapter may omit the disclosures specified
by paragraphs (c)(2)(i), (c)(2)(ii) and (c)(2)(iii)
of this Item if the conditions specified in the
definition of a significant subsidiary in
§210.1-02(v) of this chapter do not exceed
30 percent.

(vi) Issuers that prepare financial
statements on a basis of accounting other
than U.S. generally accepted accounting
principles that are furnished for a less-than-
majority-owned investee pursuant to § 210.3~
09 of this chapter may omit the disclosures
specified by phs (c)(2)(i), (c)(2)(ii) and
(c)(2)(iii) of this Item if the first and third
conditions specified in the definition of a
significant subsidiary in § 210.1-02(v) of this
chapter do not exceed 30 percent.

(vii) Issuers that prepare financial
statements on a basis of accounting other
than U.S. generally accepted accounting
principles that allows proportionate
consolidation for investments in joint
ventures that would be accounted for under

- the equity method pursuant to U.S. GAAP

may omit differences in classification or
display that result from using proportionate
consolidation in the reconciliation to U.S,
GAAP specified by paragraphs (c)(2)(i),
(c)(2)(ii) and (c)(2)(iii) of this Item; Provided,
the joint venture is an operating entity, the
significant financial operating policies of
which are, by contractual arrangement,

jointly controlled by all parties having an
equity interest in the entity. Financial
statements that are presented using
proportionate consolidation must provide
summarized balance sheet and income
statement information using the captions
specified in § 210.1-02(aa) of this chapter
and summarized cash flow information
resulting from operating, financing and
investing activities relating to its pro rata
interest in the joint venture.

* * * * *

Instructions
* » - - -

(4) If the cash flows statement prepared
under the basis of accounting used in the
primary financial statements complies with
International Accounting Standard No. 7 or
U.S. GAAP, a statement to this effect must bg
included in the financial statements or the
accountant's report. If the cash flows
statement in the primary financial statement®
is prepared in accordance with either U.S. |
GAAP or International Accounting Standard
No. 7 but such presentation departs from the
comprehensive body of accounting principlé
otherwise followed in the financial
statements, the reference to the departure in
the accountant’s report must identify the
body of accounting standards used in
preparing the cash flow statement. If a
supplemental cash flows statement that
complies with either International
Accounting Standards or U.S. generally
accepted accounting principles is furnished
in a note to the financial statements, the bo
of accounting standards used in preparing
the statement must be indicated. The basis &
presentation must be consistent for all
periods.

31. By amending Item 18 of Form 20+
F (§ 249.220f) by revising paragraph (a)!
removing paragraph (c)(2), redesignatin
paragraph (c)(3) as paragraph (c)(2), ané
redesignating paragraph (c)(4) as
paragraph (c)(3), in newly redesignated|
paragraph (c)(2), adding one sentence (%
the end of paragraph (c)(2)(i) before thed
table, redesignating paragraph (c)(2)(iii}
as paragraph (c)(2)(iv) and adding
paragraphs (c)(2)(iii), (c)(2)(v), (c)(2)(vil}
and (c)(2)(vii), adding one sentence to
the end of newly designated paragraph
(c)(3), and adding Instruction 3 to the
Instructions to Item 18 to read as
follows:

Note: Form 20-F does not and these
amendments will not appear in the Code of
Federal Regulations.

Form 20-F

- * L] - -

Item 18. Financial Statements
- - " - -

(a) The registrant shall furnish financial
statements for the same fiscal years and
accountants’ reports that would be required
to be furnished if the registration statemen!
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were on Form 10 or the annual report on
Form 10-K. Schedules designated by
§§210.12-04, 210.12-09, 210.12-10, 210.12—
11, 210.12-15, 210.12-16, 210.12-17,
210.12-18, 210.12-28 and 210.12-29 of this
chapter shall be furnished if applicable to the
registrant.

* * * ~ -

(C). R

(2) .- &=

(i) * * * However, reconciliation of net
income of the earliest of the three years may
be omitted if that information has not
previously been included in a filing made
under the Securities Act or Exchange Act.

" * * * -

(iii) For each period for which an income
statement is presented and required to be
reconciled to generally accepted accounting
principles in the United States, provide
either a statement of cash flows prepared in
accordance with generally accepted
accounting principles in the U.S. or with
International Accounting Standard No. 7, as
amended in October 1992; or furnish in a
note to the financial statements a quantified
description of the material differences
between cash or funds flows reported in the
primary financial statements and cash flows
that would be reported in a statement of cash
iflows prepared in accordance with
accounting principles generally accepted in
the United States.

* * * » -

(v) Issuers that prepare financial statements
on a basis of accounting other than U.S.
generally accepted accounting principles that
are furnished for a business acquired or to be
acquired pursuant to § 210.3-05 of this
“hapter may omit the disclosures specified
by paragraphs (c)(2)(i), (c)(2)(ii) and (e)(2)(iii)

f this Item if the conditions specified in the
definition of a significant subsidiary in
S 210.1-02(v) of this chapter do not exceed

(vi) Issuers that prepare financial
statements on a basis of accounting other
han U.S. generally accepted accounting
Sprinciples that are furnished for a less-than-
majority-owned investee pursuant to § 210.3-
09 of this chapter may omit the disclosures .
specified by paragraphs (c)(2)(i), (¢)(2)(ii) and
c)(2)(iii) of this Item if the first and third
onditions specified in the definition of a
significant subsidiary in § 210.1-02(v) of this
chapter do not exceed 30 percent.
(vii) Issuers that prepare financial
istatements on a basis of accounting other
han U.S. generally accepted accounting
principles that allows proportionate
iconsolidation for investments in joint
ventures that would be accounted for under
the equity method pursuant to U.S. GAAP
ay omit differences in classification or
display that result from using proportionate
itonsolidation in the reconciliation to U.S.
GAAP specified by paragraphs (c)(2)(i),
c)(2)(ii) and (c)(2)(iii) of this Item; Provided,
he joint venture is an operating entity, the
Significant financial operating policies of
hich are, by contractual arrangement,
jointly controlled by all parties having an
iBquity interest in the entity. Financial
Statements that are presented using
‘proportionate consolidation must provide

summarized balance sheet and income
statement information using the captions
specified in § 210.1-02(aa) of this chapter
and summarized cash flow information
resulting from operating, financing and
investing activities relating to its pro rata
interest in the joint venture,

* - * - *

(3) * * * However, information may be
omitted (i) for any period in which net
income has not been presented on a basis
reconciled to United States generally
accepted accounting principles, or (ii) if the
financial statements are furnished for a
business acquired or to be acquired pursuant
to § 210.3-05 or less-than-majority-owned
investee pursuant to § 210.3-09 of this
chapter.

* * * * -

Instructions
* * -~ * *

(3) If the cash flows statement prepared
under the basis of accounting used in the
primary financial statements complies with
International Accounting Standard No. 7 or
U.S. GAAP, a statement to this effect must be
included in the financial statements or the
accountant’s report. If the cash flows
statement in the primary financial statements
is prepared in accordance with either U.S.
GAAP or International Accounting Standard
No. 7 but such presentation departs from the
comprehensive body of accounting principles
otherwise followed in the financial
statements, the reference to the departure in
the accountant’s report must identify the
body of accounting standards used in
preparing the cash flow statement. If a
supplemental cash flows statement that
complies with either International
Accounting Standards or U.S. generally
accepted accounting principles is furnished
in a note to the financial statements, the body
of accounting standards used in preparing
the statement must be indicated. The basis of
presentation must be consistent for all
periods.

* * * * ~

By the Commission.
Dated: April 19, 1994,
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-9846 Filed 4-25-94; 8:45 am|
BILLING CODE 8010-01-P

17 CFR Parts 275 and 279

[Release No. IA-1411; S7-2-94]

RIN 3235-AG02

Disclosure by Investment Advisers
Regarding Wrap Fee Programs

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule and form
amendments.

SUMMARY: The Commission is adopting
rule and form amendments under the
Investment Advisers Act of 1940

relating to “wrap fee” programs. The
amendments specify the information
that registered investment advisers that
are sponsors of wrap fee programs must’
provide to prospective clients in these
programs. The amendments are
intended to provide prospective wrap
fee program clients with important
information regarding the cost of the
programs and the services provided.

EFFECTIVE DATE: October 1, 1994.

FOR FURTHER INFORMATION CONTACT: Eric
C. Freed, Senior Attorney, (202) 942~
0726, or Robert E. Plaze, Assistant
Director, (202) 942-0721, Office of
Disclosure and Investment Adviser
Regulation, Division of Investment
Management, 450 Fifth Street NW.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(*“Commission”) today is adopting
amendments to:

(1) Form ADV [17 CFR 279.1] under-
the Investment Advisers Act of 1940 [15
U.S.C. 80b-1 et seq.] (the “Advisers
Act") to require advisers that sponsor
wrap fee programs (*'sponsors”) to file
with the Commission as part of Form
ADV a document (the “wrap fee
brochure") containing certain
disclosures about the sponsor and its
wrap fee programs in a narrative (rather
than check-the-box) format;

(2) Rule 204-3 under the Advisers Act
[17 CFR 275.204-3] to require sponsors
to deliver the wrap fee brochure to
current and prospective wrap fee
program clients in lieu of the disclosure
document they are required to deliver to
other clients and prospective clients;
and

(3) Rule 204-1 under the Advisers Act
[17 CFR 275.204-1] setting forth the
requirements for updating the wrap fee
brochure.

I. Discussion

On January 13, 1994, the Commission
issued a release proposing amendments
to Form ADV and related rules under
the Advisers Act (‘‘Proposing Release”’)
to improve the quality of brochure
disclosure that clients of wrap fee
programs receive.1 A wrap fee program
provides an investor with two types of
services: investment advisory services
and execution services for a single
“wrap" fee, usually a percentage of
assets under management. Among the
advisory services typically provided are
asset allocation, portfolio management,
and monitoring of the portfolio
management services.2 Other ancillary

! Investment Advisers Act Rel. No. 1401 (Jan. 13,
1994) |59 FR 3033 (Jan. 20, 1994)).
#See Proposing Release, supra note 1, at §1.
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services, such as custody of client funds
and securities and client reporting, are
also provided. The Commission
proposed that the sponsor of a wrap fee
program provide the wrap fee brochure
to prospective clients of the program in
lieu of the brochure the sponsor
currently is required to provide to other
advisory clients.3 The Commission also
proposed requirements for disclosure to
be included in the wrap fee brochure.
The Commission received thirty
comment letters in response to the
proposed amendments.4

e Commission is adopting the
proposed amendments with some
modifications to reflect comments
received. The modifications generally
relate to the scope of the obligation to
deliver the wrap fee brochure (i.e., the
definitions of “wrap fee program’ and
“sponsor”) and the disclosure
requirements of the brochure.s

A. Applicability of Disclosure
Requirements

The Commission proposed to require
that the wrap fee brochure be provided
by “sponsors” of ““wrap fee programs.”
The Commission received several
comments concerning the scope of these
terms. The amendments, as adopted,
contain modifications to reflect certain
of these comments.

1. Wrap Fee Programs

Under the proposal, a “wrap fee
program” was defined, in part, as a
program under which any client is
charged for investment advisory and
execution services a specified fee or fees
not based directly upon the transactions
in the client's account. Some
commenters asserted that programs
under which clients are charged a wrap
fee for portfolio management and
execution of transactions, but under
which no advice about portfolio
managers is provided, should be

3 An adviser has the option to deliver to
prospective advisory clients a copy of Part I of
Form ADV, which consists primarily of a series of
questions relating to the adviser's investment
advisory services answered by checking the
appropriate boxes, or a narrative brochure
containing, at a minimum, the information required
by Part 1, Paragraph (a) of rule 204-3 (17 CFR
275.204-3(a)l.

4The comment letters, as well as a comment
summary prepared by the Commission’s staff, are
available for public inspection and copying at the
Commission's Public Reference Room in File No.
S7-2-94.

sForm ADV is a joint federal-state form used to
register as an adviser with the Commission and
with all states that require adviser registration. The
amendments were prepared in cooperation with the
North American Securities Administrators
Association, Inc., which has voted to amend its
Uniform Rules under the Uniform Securities Act to
adopt the wrap fee brochure requirements
discussed in this Release.

excluded from the definition of wrap fee

because of the absence of
advice about portfolio managers.¢ The
wrap fee brochure is intended to
address the special disclosure needs of
clients participating in programs that
offer investment advice and brokerage
for a single fee, regardless of whether
advice about portfolio managers is
provided.? Therefore, as adopted, the
definition of wrap fee program includes
programs under which no advice
regarding portfolio managers is
provided.s

a. Managed Account Programs. In the
Proposing Release, the Commission
requested comment whether “managed
account programs,” under which clients
are provided with advice about portfolio
managers but are charged advisory fees
together with transaction-based
commissions (rather than a single fee),
should be included in the definition of
wrap fee program. Commenters
generally were opposed to the inclusion
of managed account programs in the
definition. Because managed account

rograms do not involve advisory and

rokerage services provided for a single
fee and thus do not raise the types of
disclosure concerns addressed in the
amendments, the Commission has not
included these programs within the
definition.?

b. Mutual Fund Asset Allocation
Programs. The proposed amendments
would have included as wrap fee
programs arrangements under which
advice is provided regarding the
allocation of client assets among mutual
funds affiliated with the sponsor. Many
commenters argued that mutual fund
asset allocation programs should be
excluded from the definition because
they are more similar to traditional
advisory services than to wrap fee

6 Under many of these programs, only a single
portfolio manager. usually the broker itself or its
affiliate, is available to clients.

7 The only disclosure requirement that necessarily
will not be applicable to programs not
contemplating the selection of a portfolio manager
is Item 7(f) of Schedule H, regarding how the
sponsor selects and recommends portfolio
managers.

# The definition includes only wrap fee
arrangements that are part of wrap fee “pr «
a term intended to describe arrangements that have
some degree of uniformity among clients and that
are entered into more than occasionally. Thus, an
adviser that occasionally enters into wrap fee
arrangements with clients and does not promote or
solicit clients for wrap fee arrangements is not a
sponsor of a “‘program’ under the amendments.

2 As noted in the Proposing Release, the
definition of wrap fee program includes programs
under which clients are offered a choice between
a wrap fee and a fee-plus-commission arrangement.
Proposing Release, supra note 1, at n.9. The sponsor
of a program offering a choice of fee arrangements
must provide prospective clients of the program
with the wrap fee brochure describing each
alternative.

programs, and the disclosure concerns
they raise are addressed under current
Part II of Form ADV (“Part I1”). The
Commission believes that mutual fund
asset allocation programs, because they
do not involve the provision of advisory
and brokerage services for a single wrap
fee, generally do not raise the disclosure
concerns addressed in the amendments,
and has modified the definition of wrap
fee program to exclude mutual fund
asset allocation programs. The
Commission may consider in
connection with future revisions to
Form ADV whether additional
disclosure requirements regarding these
programs are needed.

2. Sponsors

The proposed amendments defined
the term “sponsor™ broadly to include
an adviser that sponsors or organizes a
wrap fee program or that provides
advice to clients regarding the selection
of portfolio managers in the program. 10
The Commission recognized'that such a
broad definition might result in a single
program's having more than one
sponsor, and therefore proposed to
permit the sponsors to choose among
theniselves the sponsor that would
deliver the wrap fee brochure to
clients. 11 Some comments suggested
that the definition of sponsor
unintentionally included advisers who
recommend wrap fee program portfolio
managers to clients, but who are not
involved with or compensated under
the wrap fee program. In addition,
commenters suggested that the
definition of “sponsor’’ be made
consistent with the North American
Securities Administrators Association’s
proposed amendments to their Uniform
Rules under the Uniform Securities
Act.12

Based on these comments, the
Commission is revising the definition of
sponsor to include only those advisers
that “‘are compensated under a wrap fee
program for sponsoring, organizing, or
administering the program, or for
selecting, or providing advice to clients
regarding the selection of, other
investment advisers in the program.’’ 13

10The sponsor of a wrap fee program is generally
required to register as an adviser under the Advisers
Act. See National Regulatory Services. Inc. (pub.
avail. Dec. 2, 1992).

11 As adopted, amended rule 204-3 permits the
sponsors of a wrap fee program to allocate brochure
obligations. The rule does not, however, relieve a
sponsor from lability for violating the rule if
another sponsor fails to deliver the brochure.

12 Uniform Rule 203(b}-2, NASAA Reports {CCli)
14104 (Oct. 1993).

13 New paragraph (f)(1) of rule 204-3; Instruction
1 of Schedule H. A person that is paid to salicit
clients for a wrap fee program is not a sponsor of
the program merely because of the solicitation
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A registered adviser that has an advisory
relationship or prospective advisory
relationship with a wrap fee client, but
is not compensated under the wrap fee
program, is not a sponsor and must
provide the client with the brochure

that the adviser is otherwise required to
provide its clients pursuant to rule 204—
3 under Advisers Act (the “general
brochure”). 14 A sponser of a wrap fee
program that is a registered investment
adviser must deliver the wrap fee
brochure (unless another sponsor has
assumed that obligation) to a
prospective client of the program even

if that sponsor will not have an advisory
relationship with the prospective client
(because, for example, that sponsor
provides only administrative services
under the program), 15

B. The Separate Brochure
1. In General

As noted above, the Commission
proposed a narrative wrap fee brochure
that would be separate from, and would

e provided to wrap fee clients in lieu
of, the sponsor’s general brochure.
Commenters generally supported
requiring a narrative disclosure
document in connection with wrap fee
programs. Commenters were divided,
however, over whether a separate wrap
fee brochure should be required. Nine

ommenters supported requiring a
separate brochure, six of whom asserted

hat a separate document should be
required for each program. 16 Nine other

dvisory services would provide
slevant information about the client's
investment alternatives.

The Commission has decided to retain
@ separate brochure requirement. 17 The

activities. A person that is paid to solicit clients for
@ program, but that does not provide any services
under the program, generally will be subject to rule
206(4)-3 under the Advisers Act [17 €FR
275,206{4)~3].

14 Paragraph {a) of rule 204-3. A firm that
provides services enumerated in the definition of
Bponsor, but that is not a registered investment
bdviser (e.g., a bank), is not required to provide any
brochure. Paragraph (£)(1} of rule 204-3.

articipating in a wrap fee program.

19 The proposed amendments would give a
iponsor the option of using a single brochure for
| of its wrap fee programs or creating separate

brochures for each program.
17 New paragraph (f)(1} of rule 204-3. As noted
below, more than one wrap fee program may be

Commission has observed that
brochures containing disclosure about
wrap fee programs often also describe
other programs that are not available to
most wrap fee clients because they do
not meet the minimum account or other
eligibility requirements of those other
programs. Thus, these combined
brochures may not in fact provide
information about available investment
alternatives, as argued by commenters
opposing the separate brochure
proposal. Moreover, brochures
describing multiple programs are often
lengthy and cumbersome and may
discourage prospective clients from
reading them. 18

Commenters opposed to a separate
brochure requirement also argued that
such a requirement would impose
substantial additional costs on sponsors.
The Commission believes, however, that
the cost burden of a separate brochure
requirement will be small in relation to
its benefits. 19

The Commission does not expect that
sponsors will need to deliver both their
general brochure and their wrap fee
brochure to significant numbers of
prospective advisory clients. Many
prospective wrap fee program clients
will likely not be interested in or
eligible for other programs.
Furthermore, a client being offered a
program with a choice of fee
arrangements need only be offered the
wrap fee brochure. 20

2. Multiple Wrap Fee Programs

The proposed amendments would
give sponsors the option to prepare
either a single brochure describing all
their wrap fee programs or separate
brochures describing different programs.
The Proposing Release requested
comment whether separate brochures
should be required for each of a
sponsor's wrap fee programs, or whether
a single brochure describing all
programs should be required. Some
commenters believed that separate
brachures for each program should be
required, while others believed that
sponsors should have the flexibility to

described in the same brochure. See Section LB.2
infra.

'8 For instance, the Commission staff found that
one sponsor delivered a fifty-nine page Part Il
(exclusive of financial statements) to wrap fee
program clients, while another delivered a fifty-two
page Part Il. Some commenters suggested requiring
a table of contents in brochures as an alternative to
a separate brochure. A table of contents requirement
would not serve as an effective substitute for a
separate brochure because all of the information
relevant to a wrap fee client typically is not located
in one section of the brochure.

1 See the Cost/Benefit Analysis in Section II of
this Release infra.

20 See note 9 supra.

use either separate or combined
brochures.

The Commission is retaining the
provision in the proposal giving
sponsors the option to prepare either a
single brochure describing all of their
wrap fee programs or separate brochures
for each program. A sponsor that uses
separate brochures for different wrap fee
programs must note the existence of the
other programs in each brochure, and
stale how brochures for the other
programs can be obtained. 2 This
disclosure will inform clients that
alternative programs may be available to
them.

C. Contents of the Brochure

The requirements for the contents of
the wrap fee brochure are set forth in a
new schedule to Form ADV, Schedule
H. 22 The requirements of Schedule H
are substantially similar to the
requirements set forth in the proposed
amendments.

The Commission urges sponsors to
draft wrap fee brochures in a direct and
understandable manner. Consideration
should be given, for example, to the
level of sophistication of clients and
prospective clients of the program. In
addition, technical language should be
avoided, unless it is clearly explained or
substantially all of the program’s clients
and prospective clients possess the
sophistication to understand the
disclosure without explanation.

1. Cover Page and Table of Contents

Schedule H requires that the cover
page of the wrap fee brochure include
the sponsor’s name, address, telephone
number, and a legend regarding the
purpose of the brochure.23 These
requirements are the same as those of
the proposed amendments. In addition,
the amendments require that the wrap
fee brochure include a table of contents
reflecting the subject headings in the
brochure. The table of contents need not
be on the cover page.24

2. Fee and Compensation Disclosure

The Commission is adopting as
proposed those provisions of Schedule
H that require the wrap fee brochure to
set forth the wrap fee, the services
provided for that fee, and whether the
fee is negotiable.2s Schedule H also

. 21Item 5 of Schedule H.

22 Wrap fee brochures must be filed with the
Commission attached to a completed Schedule H.

23Jtem 7(a) of Schedule H.

24Item 7(b) of Schedule H. The amendments do
not require that the information in the brochure be
ordered or organized in any particular manner,
except with regard ta the information required to
be on the cover page. -

2sltem 7(c) of Schedule H.
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requires that the brochure describe the
nature of any fees the client may pay in
addition to the wrap fee, state that Lie
program may cost the client more or less
than the same services purchased
separately, and disclose the factors that
bear upon the cost of the program in
relation to the cost of the same services
purchased separately.26 If fees vary
according to a schedule (e.g., on the
basis of the amount of assets the client
has in the program), the fee schedule
must be presented in a table.

As adopted, Schedule H also retains
the requirement of the proposal that the
portion of the wrap fee paid to portfolio
managers (or the range of those
amournts) be disclosed in the wrap fee
brochure.27 The Proposing Release
requested comment whether similar
information should be required
regarding the compensation paid to
registered representatives of the sponsor
in connection with wrap fee accounts,
and whether disclosure that registered
representatives have a financial
incentive to recommend the wrap fee
program over other services of the
sponsor should be required. Industry
commenters were opposed to requiring
amounts of compensation to be
disclosed, in part because the amounts
often vary substantially among
representatives, but many
acknowledged the need for disclosure
that representatives are compensated.

The method and amount of
compensation of an adviser or its
representative may create a conflict of
interest between the adviser and its
client and the representative and his
client if incentives are created for
recommending a wrap fee program
rather than, for example, mutual funds
or other advisory programs (including
traditional fee-plus-commission
arrangements) that meet the needs of
clients and that may be less expensive.
To alert investors to this conflict of
interest, Schedule H requires that, if
persons recommending a wrap fee
program receive compensation as a
result of client participation in the
program, the wrap fee brochure must
disclose (1) that persons recommending
the program will be compensated, (2)

26 The brochure is required only to explain the
factors that affect whether a wrap fee arrangement
or a traditional fee-plus-commission arrangement
will be less costly to a client, and need not provide
actual or estimated costs for particular services
outside the wrap fee program.

27 Item 7(c) of Schedule H. Because of the
inclusion of this information in the sponsor’s wrap
fee brochure, the Division of Investment
Management would not object if the portfolio
manager's brochure omitted the portion of the wrap
fee received by the manager in responss to Item 1
of Part Il. See National Regulatory Services, supra
note 10.

that the amount of this compensation
may be more than the amount the
person would receive if the client
participated in other programs of the
sponsor or paid separately for
investment advice, brokerage and other
services, and (3) that the person may
therefore have a financial incentive to
recommend the program over other
programs or services.zs

3. Portfolio Manager Performance
Information

The Commission proposed that the
wrap fee brochure be required to
disclose if performance information
provided to clients regarding portfolio
managers is not calculated on a uniform
or consistent basis, and to refer to any
standards under which the information
is calculated.29 The Commission also
proposed that the brochure disclose
whether performance information is
reviewed by the sponsor or a third
party, and, if so, the identity of the
reviewer.30 These requirements are
being adopted substantially as
proposed.

e Proposing Release requested
comment whether sponsors should be
required to explain the extent of any
review of portfolio manager
performance information. Most
commenters addressing the issue
favored such disclosure, and the
amendments require the wrap fee
brochure to describe briefly the nature
of the review.31 This description should
include, among other matters, whether
the review is designed to determine
whether the performance information
reflects the actual experience of
accounts under management, the
appropriateness of the methodology
used to calculate performance,
compliance with any standards the
sponsor or portfolio manager has stated
it will follow, and/or whether the
reviewer has merely reviewed the °
mathematical accuracy of the

calculations.32 If the scope of the review

of the performance information is
limited to the mathematical accuracy of
the calculations, the brochure should

28 [tem 7(e) of Schedule H. Because the amount
a registered representative will receive may not be
readily determinable at the time a client selects a
program or service, Schedule H does not require
that the brochure state that the representative will
recelve greater compensation in connection with
the wrap fee program than with alternative
programs.

#ltem 7(h) of Schedule H.

301d.

M d:

32The Proposing Release requested comment
whether the Commission should propose the use of
standardized formulas for the calculation of
performance information of portfolio managers in
wrap fee programs, or of advisers generally. The
Commission plans to continue to study this issue,

describe that the reviewer has not
reviewed the information to determine
the appropriateness of the methodology
used or whether the information reflects
the actual experience of accounts under
management.

4. Other Disclosure Requirements -

The other disclosure requirements of
the proposed amendments are being
adopted largely as proposed. These
requirements include how portfolio
managers in the program are selected,3
the information about the client that is
communicated to its portfolio
manager,3 and restrictions placed on
client contact with portfolio managers.3s
The general disclosure about the
sponsor that is required to be included
in the wrap fee brochure by reference to
certain questions of Part Il is also being
adopted without modification to the
proposal .36

D. Delivery and Updating

The amendments require that the
wrap fee brochure be delivered to
prospective wrap fee clients and
annually offered to an adviser’s existing
wrap fee clients.3? The Commission is
also requiring that the wrap fee
brochure be delivered to all clients
(including clients who have received
the sponsor’s general brochure) on a
one-time basis when the brochure is
first filed with the Commission, so that
existing clients of wrap fee programs
receive the basic disclosure about the

3 tem 7(g) of Schedule H.

34]tem 7(i) of Schedule H,

s Item 7(j) of Schedule H. One commenter
requested that the Commission clarify that the
requirement to disclose restrictions on client
contact with portfolio managers does not indicate
a change in the Division of Investment
Management's position that an adviser managing
accounts in a collective manner may be operating
an unregistered investment company. It does not.

3o1tem 7(k) of Schedule H. Item 7(m) of Schedule
H requires that the wrap fee brochure discuss the
nature of the portfolio management services
provided under the program by the sponsor's
employees or divisions covered under the same
investment adviser registration as the sponsor.
Although the Schedule would not require
disclosure regarding the educational and business
background of, and the particular investment
strategy used by, every registered representative
that serves as a portfolio manager in a wrap fee
program sponsored by the representative's
employer, such information may be material and
may have to be provided to clients in some form.
See Proposing Release, supra nole 1, at n.33.

37 These delivery requirements are the same as the
requirements in the proposed amendments and for
the general brochure. Paragraphs (b) and (c} of rule
204-3 [17 CFR 275.204-3 (b) and (¢)]. The delivery
to prospective clients must occur not less than
forty-eight hours before the client enters into an
advisory contract or, If the contract may be
terminated by the client without penalty within five
business days of its execution, at the time of
entering into the contract. Paragraph (b)(1) of rule
204-3 [17 CFR 275.204-3(b){1)).
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program that will in the future be
provided to prospective clients.>
The wrap fee brochure is required to
be updated promptly to reflect material
changes to the information it contains,
or within ninety days after the end of
the sponsor’s fiscal year to reflect other
ichanges.?® The wrap fee brochure may
he updated by the use of a sticker (i.e.,
a supplement affixed to the brochure
hat indicates what information is being
ladded or updated and states the new or
svised information). The proposed
amendments would have limited
sponsors to two consecutive stickers
efore all changes would have had to be
incorporated into the brochure itself. As
some commenters suggested, the
ommission is not adopting a numerical
limit on stickers; instead, updating by

. Date of Effectiveness

A sponsor is required to file an

amendment to Form ADV to include the

ecessary wrap fee brochure or
brochures, to deliver the wrap fee
brochure to existing wrap fee clients,
and to begin to deliver the wrap fee
brochure to prospective wrap fee

lients, by October 1, 1994,
approximately five months after the
adoption of the amendments. 42

1. Cost/Benefit Analysis

Several commenters raised concerns
at the form and rule amendments as
proposed, particularly the requirement
or a separate wrap fee brochure, could
sult in additional costs for sponsors

at may be passed on to investors. The
Commission has modified the
amendments in part because of these
oncerns, but continues to believe that

The Commission has narrowed the
scope of the terms “wrap fee program”
and “sponsor.” As a result, certain
bdvisers that would have incurred the

osts of the wrap fee brochure under the
proposed amendments will not incur

*# New paragraph (f)(2) of rule 204-3. See the
ffectiveness provisions in Section LE of this
Release infro.

¥ Paragraph (b) of rule 204-1, as amended.

“Item 6 of Schedule H. The Commission weuld

nsider a brochure subject to multiple stickers or

single sticker amending multiple provisions to ba
nreadable if the brochure has become particularly
nwieldy or difficult to follow as a result of the
tickers or sticker.

¢! See Section LD supra. :

*The Proposing Release requested comment

hether a 120-day transition period would be
ppropriate, A few commenters stated that a 180-
ay transition period would be more appropriate.

any costs as a result of the amendments,
and other advisers will incur reduced
costs because fewer of their programs
are subject to the amendments. The
Commission has also liberalized the use
of stickers, which should reduce the
cost of updating the brochure.

The Commission does not believe that
the cost of a separate wrap fee brochure
need be substantial. The brochure need
not be professionally printed, and
professionally printed brochures
generally can be updated by sticker,
rendering frequent reprinting
unnecessary. 43
IIL Regulatory Flexibility Act Analysis

A summary of the Initial Regulatory
Flexibility Analysis, which was
prepared in accordance with 5 U.S.C.
603, was published in Investment
Advisers Act Rel. No. 1401. No
comments were received on this
analysis. The Commission has prepared
a Final Regulatory Flexibility Analysis,
a copy of which may be obtained by
contacting Eric C. Freed, QOffice of
Disclosure and Investment Adviser
Regulation, Division of Investment
Management, 450 Fifth Street, NW.,
Washington, DC 20549.

IV. Text of Rule and Form Amendmenis

List of Subjects in 17 CFR Parts 275 and
279

Investment advisers, Reporting and
recordkeeping requirements,

For the reasons set out in the
preamble, the Commission is amending
chapter I1, title 17 of the Code of Federal
Regulations as follows.

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

1. The general authority citation for
Part 275 is revised to read as follows:

Authority: 15 U.S.C. 80b-3, 80b—4, 80b—
6A, 80b-11, unless otherwise noted.
* - - * *

2. By revising paragraph (b)(1) of
§ 275.204-1 to read as follows:

§275.204—1 Amendments to application
for registration.

* - * ~ *

(b)(1) If the inforrnation contained in
response to tems 1, 2, 3, 4, 5, 8, 11,
13A, 13B, 14A and 14B of Part I of any
application for registration as an
investment adviser, or in any

*30One commenter suggested that sponsors would
find professional printing necassary for marketing
purpases. Many sponsors, however, currently

" deliver Part 11, rather than a printed document, to

clients as their brochure. Many sponsors that nse
Part Il presumably would deliver a typewritten
wrap fee brochure to wrap fee clients.

amendment thereto, becomes inaccurate
for any reason or if the information
contained in response to any question in
Items 9 and 10 of Part I, all of Part Il
(except Item 14), and all of Schedule H
of any application for registration as an
investment adviser, or in any
amendment thereto, becomes inaccurate
in a material manner, the investment
adviser shall promptly file an
amendment on Form ADV (§ 279.1 of
this chapter) correcting such
information.

* - * - *

3. By amending § 275.204-3 by
redesignating paragraph (f) as paragraph
(g), and by adding paragraphs (f) and
(g)(4) to read as follows:

§275.204-3 Written disclosure statements.

* - * * *

(f) Sponsars of Wrap Fee Programs.—
(1) An investment adviser, registered or
required to be registered pursuant to
Section 203 of the Act, that is
compensated under a wrap fee program
for sponsoring, organizing, or
administering the program, or for
selecting, or providing advice to clients
regarding the selection of, other
investment advisers in the program,
shall, in lieu of the written disclosure
statement required by paragraph (a) of
this section and in accordance with the
other provisions of this section, furnish
each client and prospective client of the
wrap fee program with a written
disclosure statement containing at least
the information required by Schedule H
of Form ADV (§ 279.1 of this Chapter).
Any additional information included in
such disclosure statement should be
timited to information concerning wrap
fee programs sponsored by the
investment adviser.

(2) If an investment adviser is
required under this paragraph (f) to
furnish disclosure statements to clients
or prospective clients of more than one
wrap fee program, the investment
adviser may omit from the disclosure
statement furnished to clients and
prospective clients of a wrap fee
program or programs any information
required by Schedule H that is not
applicable to clients or prospective
clients of that wrap fee program or
programs.

(3) An investment adviser need not
furnish the written disclosure statement
required by paragraph (f)(1} of this
section to clients and prospective
clients of a wrap fee program if another
investment adviser is required to
furnish and does furnish the written
disclosure statement to all clients and
prospective clients of the wrap fee
program.
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(4) An investment adviser that is
required under this paragraph (f) to
furnish a disclosure statement to clients
of a wrap fee program shall furnish the
disclosure statement to each client of
the wrap fee program (including clients
that have previously been furnished the
brochure required under paragraph (a)
of this section) no later than October 1,
1994.

(8) Definitions. * * *

(4) Wrap fee program means a
program under which any client is
charged a specified fee or fees not based
directly upon transactions in a client’s
account for investment advisory
services (which may include portfolio
management or advice concerning the
selection of other investment advisers)
and execution of client transactions.

PART 279—FORMS PRESCRIBED
UNDER THE INVESTMENT ADVISERS
ACT OF 1940

4. The authority citation for Part 279
continues to read as follows:

Authority: The Investment Advisers Act of
1940, 15 U.S.C. 80b-1, et seq.

Note: The text of Form ADV does not and
the amendments will not appear in the Code
of Federal Regulations.

5. By revising Instructions 2, 6 and 7
of Form ADV (referenced in § 279.1),
and by adding Instruction 9 to read as
follows:

Form ADV Instructions

> » - - -

2. Organization

The Form contains two parts. Parts |
and II are filed with the SEC and the
jurisdictions; Part II can generally be
given to clients to satisfy the brochure
rule. The Form also contains the
following schedules:

e Schedule A—for corporations;

e Schedule B—for partnerships;

e Schedule C—for entities that are not
sole proprietorships, partnerships or
corporations;

e Schedule D—for reporting
information about individuals under
Part I Item 12;

¢ Schedule E—for continuing
responses to Part I items;

e Schedule F—for continuing
responses to Part Il items;

o Schedule G—for the balance sheet
required by Part II Item 14; and

e Schedule H—for satisfaction of the
brochure rule by sponsors of wrap fee
programs.

L - * - *

6. Continuation Sheets—Schedules E
and F provide additional space for
continuing Form ADV items (Schedule
E for Part I; Schedule F for Part II) but

not for continuing Schedules A, B, C, D,
G or H. To continue Schedules A, B, C,
.D and G, use copies of the schedule
being continued. The response to
Schedule H should be included as a
separate document attached to the
Schedule.

7. SECFilings

o Submit filings in triplicate to the
Securities and Exchange Commission,
Washington, DC 20549. To register, -
submit a check or money order for $150
payable to the Securities and Exchange
Commission. This fee is non-refundable.
There is no fee for amendments.

* Non-Residents—Rule 0-2 under the
Investment Advisers Act of 1940 [17
CFR 275.0-2] covers those non-resident
persons named anywhere in Form ADV
that must file a consent to service of
process and a power of attorney. Rule
204-2(j) under the Investment Advisers
Act of 1940 (17 CFR 275.204-2] covers
the notice of undertaking on books and
records non-residents must file with
Form ADV.

e Updating. Federal law requires
filing amendments:

—promptly for any changes in:

Part I—Items 1, 2, 3, 4, 5, 8, 11, 13A,
13B, 14A, and 14B;

—promptly for material changes in:

Part I—Items 9 and 10, all Items of
Part II except Item 14, and all Items of
Schedule H;

—within 90 days of the end of the fiscal
year for any other changes.

e Federal Information Law and
Requirements—Investment Advisers Act
of 1940 Sections 203(c), 204, 206, and
211(a) authorize the SEC to collect the

* information on this Form from

applicants for investment adviser
registration. The information is used for
regulatory purposes, including deciding
whether to grant registration. The SEC
maintains files of the information on
this form and makes it publicly
available. Only the Social Security
Number, which aids identifying the
applicant, is voluntary. The SEC may
return as unacceptable Forms that do
not include all other information. By
accepting this Form, however, the SEC
does not make a finding that it has been
filled out or submitted correctly.
Intentional misstatements or omissions
constitute Federal criminal violations
under 18 U.S.C. 1001 and 15 U.S.C.
80b-17.

> * » ~ -

9. Sponsors of Wrap Fee Programs—
Sponsors of wrap fee programs must
provide clients and prospective clients
of wrap fee programs with a document
containing the information required by
Schedule H.

e Wrap Fee Programs—A wrap fee
program is any program under which
any client is charged a specified fee or
fees not based directly upon
transactions in a client’s account for
investment advisory services (which
may include portfolio management or
advice concerning the selection of other
investment advisers) and execution of
client transactions.

e Sponsors—A sponsor of a wrap fee
program is any applicant that is
compensated under a wrap fee program
for sponsoring, organizing, or
administering the program, or for
selecting, or providing advice to clients
regarding the selection of, other
investment advisers in the program,

The document prepared in response
to Schedule H must be provided to
clients of the wrap fee program in lieu
of Part II (or the document containing
the information required by Part I},
which the sponsor is required to
provide to other advisory clients. Part II
and Schedule F need only contain an
abbreviated narrative discussion of a
sponsor’s wrap fee programs, although
responses to check-the-hox questions in
Part I and Part II should reflect the
applicant’s wrap fee programs.

* * * - L]

6. By revising Item 16 of Part I of
Form ADV (referenced in § 279.1) to
read as follows:

Form ADV
Part 1

* * * - *

16. With a few exceptions, the
“brochure rule” (Advisers Act Rule
204-3) requires that clients must be
given information about the investment
adviser. Will applicant be giving clients
(other than wrap fee clients to be given
Schedule H):

A. Part II of this Form ADV? ...

B. Another document that in-
cludes at least the informa-
tion contained in Form ADV
Part 1I7.

* L4 * * >

7. By adding Schedule H to Form
ADV (referenced in § 279.1) to read as
follows:

Note: Schedule H to Form ADV is attached
as Appendix 1 to this document and the

Schedule will not appear in the Code of
Federal Regulations.

By the Commission.
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April 19, 1994.

Peputy Secretary.

ffor sponsors of wrap fee programs)
Name of wrap fee program or programs
escribed in attached brochure:
1. Applicability of Schedule. This Schedule
ust be completed by applicants that are
iompensated under a wrap fee program for
jponsoring, organizing, or administering the
rogram, or for selecting, or providing advice
b clients regarding the selection of, other
vestment advisers in the program
‘sponsors’’). A wrap fee program is any
rogram under which a specified fee or fees
ot based directly upon transactions in a
ient's account is charged for investment
dvisory services (which may include
portfolio management or advice concerning
he selection of other investment advisers)
ind execution of client transactions.
2. Use of Schedule. This Schedule sets
prth the information the sponsor must
clude in the wrap fee brochure it is
pquired to deliver or offer to deliver to
ients and prospective clients of its wrap fee
brograms under Rule 204-3 under the federal
Advisers Act and similar rules of the
risdictions. The wrap fee brochure
brepared in response to this Schedule must
e filed with the Commission and the
risdictions as part of Form ADV by
jompleting the identifying information on
his Schedule and attaching the brochure,
Brochures should be prepared separately, not
n copies of this Schedule. Any wrap fee
ochure filed with the Commission as part
an amendment to Form ADV shall contain
the upper right hand corner of the cover
page the sposor's registration
jumber (801- ).
3. General Contents of Brochure. Unlike
arts I and II of this form, this Schedule is
ot organized in “‘check-the-box" format.
hese Instructions, including the requests for
nformation in Item 7 below, should not be
epeated in the brochure. Rather, this
bchedule describes minimum disclosures
hat must be made in the brochure to satisfy
he sponsor’s duty to disclose all material
acts about the sponsor and its wrap fee
programs, Nothing in this Schedule relieves
he sponsor from any obligation under any
provision of the federal Advisers Act or rules
hereunder, or other federal or state law to
iMflisclose information to its advisory clients or
prospective advisory clients not specifically
fequired by this Schedule.
4. Multiple Sponsors. If two or more

Spersons fall within the definition of

sponsor” in Item 1 above for a single wrap
e program, only one such sponsor need
omplete the Schedule. The sponsors may
hoose among themselves the sponsor that

ill complete the Schedule.

5. Omission of Inapplicable Information.

ny information not specifically required by
his Schedule that is included in the
rochure should be applicable to clients and

prospective clients of the sponsor's wrap fee
programs. If the sponsor is required to
complete this Schedule with respect to more
than one wrap fee program, the sponsor may
omit from the brochure furnished to clients
and prospective clients of any wrap fee

or programs information required by’
this Schedule that is not applicable to clients
or prospective clients of that wrap fee
program or programs. If a sponsor of more
than one wrap fee program prepares separate
wrap fee brochures for clients of different
programs, each brochure prepared must be
filed with the Commission and the
jurisdictions attached to a separate copy of
this Schedule. Each such brochure must state
that the sponsor sponsors other wrap fee
programs and state how brochures for those
programs may be obtained. ;

6. Updating. Sponsors are required to file
an amendment to the brochure promptly after
any information in the brochure becomes
materially inaccurate, Amendments may be
made by use of a “sticker,” i.e., a supplement
affixed to the brochure that indicates what
information is being added or updated and
states the new or revised information, as long
as the resulting brochure is readable. Stickers
should be dated and should be incorporated
into the text of the brochure when the
brochure itself is revised.

7. Contents of Brochure. Include in the
brochure prepared in response to this
Schedule:

(a) on the cover page, the sponsor’s name,
address, telephone number, and the
following legend in bold type or some other
prominent fashion:

This brochure provides clients with
information about [name of sponsor] and the
[name of program or programs] that should
be considered before becoming a client of the
[name of program or programs]. This
information has not been approved or
verified by any governmental authority.

(b) a table of contents reflecting the subject
headings in the sponsor’s brochure;

(c) the amount of the wrap fee charged for
each program or, if fees vary according to a
schedule established by the sponsor, a table
setting forth the fee schedule, whether such
fees are negotiable, the portion of the total fee
(or the range of such amounts) paid to
persons providing advice to clients regarding
the purchase of sale of specific securities
under the program (*“portfolio managers”),
and the services provided under each
program (including the types of portfolio
management services);

(d) a statement that the program may cost
the client more or less than purchasing such
services separately and a statement of the
factors that bear upon the relative cost of the
program (e.g., the cost of the services if
provided separately and the trading activity
in the client’s account);

(e) if applicable, a statement that the
person recommending the program to the
client receives compensation as a result of
the client’s participation in the program, that
the amount of this compensation may be
more than what the person would receive if

the client participated in other programs of

the sponsor or paid separately for investment
advice, brokerage, and other services, and
that the person may therefore have a

financial incentive to recommend the wrap
fee program over other programs or services;

7. (f) a description of the nature of any fees
that the client may pay in addition to the
wrap fee and the circumstances under which
these fees may be paid (including, if
applicable, mutual fund expenses and mark-
ups, mark-downs or spreads paid to market
makers from whom securities were obtained
by the wrap fee broker);

(g) how the program’s portfolio managers
are selected and reviewed, the basis upon
which portfolio managers are recommended
or chosen for particular clients, and the
circumstances under which the sponsor will
replace or recommend the replacement of the
portfolio manager;

(h) (1) if applicable, a statement to the
effect that portfolio manager performance
information is not reviewed by the sponsor
or a third party and/or that performance
information is not calculated on a uniform
and consistent basis,

(2) if performance information is reviewed
to determine its accuracy, the name of the
party who reviews the information and a
brief description of the nature of the review,

(3) a reference to any standards (i.e.,
industry standards or standards used solely
by the sponsor) under which performance
information may be calculated;

(i) a description of the information about
the client that is communicated by the
sponsor to the client’s portfolio manager, and
how often or under what circumstances the
sponsor provides updated information about
the client to the portfolio managers;

(j) any restrictions on the ability of clients
to contact and consult with portfolio
managers;

(k) in narrative text, the information
required by Items 7 and 8 of Part II of this
form and, as applicable to clients of the wrap
fee program, the information required by
Items 2, 5, 6, 9A and C, 10, 11, 13 and 14
of Part II;

(1) if any practice or relationship disclosed
in response to Items 7, 8, 9A, 9C and 13 of
Part II presents a conflict between the
interests of the sponsor and those of its
clients, explain the nature of any such
conflict of interest; and

(m) if the sponsor or its divisions or
employees covered under the same
investment adviser registration as the
sponsor act as portfolio managers for a wrap
fee program described in the brochure, a
brief, general description of the investments
and investment strategies utilized by those
portfolio managers.

8. Organization and Cross References.
Except for the cover page requirements in
Item 7(a) above, information contained in the
brochure need not follow the order of the
items listed in Item 7. However, the brochure
should not be organized in such a manner
that important information called for by the
form is obscured.

Set forth below the page(s) of the brochure
on which the various disclosures required by
Item 7 are provided.

ltem No. Page(s)

‘Cover

7(a)
7(b) ...
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[FR Doc. 94-9890 Filed 4-25-94; 8:45 am]
BILLING CODE 8010-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FL-53-6409; FRL-4877-3]

Approval and Promulgation of
Implementation Plans Florida; Title V,
Section 507, Small Business Stationary
Source Technical and Environmental
Compliance Assistance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of final rule.

SUMMARY: On February 23, 1994 (59 FR
8542), EPA published a document to
approve without prior proposal the
February 24, 1993, version of the
revisions made by Florida to the Florida
State Implementation Plan (SIP). These
revisions established a Small Business
Stationary Source Technical and
Environmental Compliance Assistance
Program (PROGRAM), to be fully
implemented by November 15, 1994.
This implementation plan was
submitted by the State to satisfy the
Federal mandate to ensure that small
businesses have access to the technical
assistance and regulatory information
necessary to comply with the Clean Air
Act as amended in 1990 (CAA). EPA
subsequently received adverse
comments on the action. Accordingly,
EPA is withdrawing its direct-final
approval. Elsewhere in today's Federal
Register, EPA is proposing to approve
the February 23, 1993, version of
revisions made by Florida and
providing an opportunity to comment
on the proposal.
EFFECTIVE DATE: This withdrawal will be
effective April 22, 1994.
ADDRESSES: Copies of the material
submitted by the State of Florida may be
examined during normal business hours
at the following locations:
Environmental Protection Agency,
Region IV Air Programs Branch, 345

Courtland Street, NE., Atlanta,
Georgia 30365.

Air Resources Management Division,
Florida Department of Environmental
Protection, Twin Towers Office
Building, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400.

FOR FURTHER INFORMATION CONTACT:

Mr. Carlton R. Layne, Regulatory
Planning and Development Section,
Air Programs Branch, Air, Pesticides
& Toxics Management Division,
Region IV Environmental Protection
Agency, 345 Courtland Street NE.,
Atlanta, Georgia 30365. The telephone
number is 404/347-2864.

SUPPLEMENTARY INFORMATION:
Implementation of the Clean Air Act
(CAA) requires small businesses to
comply with specific regulations in
order for areas to attain and maintain
the national ambient air quality
standards (NAAQS) and reduce the
emission of air toxics. In anticipation of
the impact of these requirements on
small businesses, the CAA requires that
states adopt a PROGRAM, and submit
this PROGRAM as a revision to the
federally approved SIP. On February 24,
1993, the Florida Department of
Environmental Protection submitted to
EPA for approval the requisite revisions
to the SIP establishing the PROGRAM.
These revisions were adopted by the
Florida Legislature by amending chapter
403 of the Florida Statute, approved on
April 8, 1992. The EPA reviewed this
request for revision of the federally
approved SIP and found it to be in
conformance with the requirements of
the 1990 CAA. EPA therefore published
a notice to approve the revisions
without prior proposal (59 FR 8542,
February 23, 1994).

In the final rulemaking, EPA advised
the public the effective date of the
action was deferred for 60 days (until
April 25, 1994) to provide an
opportunity to submit comments. EPA
announced if notice was received
within 30 days of the publication of the
final rule that someone wanted to
submit adverse or critical comments, the
final action would be withdrawn and a
new rulemaking would begin by
proposing a 30 day comment period.
EPA had earlier published a general
notice explaining this special procedure
(56 FR 44477, September 4, 1991).

EPA has received comments on this
action that address the structure of the
Florida PROGRAM. Accordingly, the
Agency is today withdrawing its
approval.

EPA is withdrawing this action
without providing prior notice and
opportunity for comment. The Agency
finds it has good cause within the

meaning of 5 U.S.C. 553(b) to proceed
without notice and comment. Notice
and comment would be impracticable in
this case because EPA needs to
withdraw its approval as quickly as
possible in order to consider the
comments which the public has
submitted or may wish to submit.
Moreover, further notice is not
necessary because EPA has already
informed the public it would follow this
procedure if it received a request for the
opportunity to comment. For the same
reasons, EPA finds it has good cause
under 5 U.S.C. 553(d) to make this
withdrawal immediately effective.

The Office of Management and Budge
has exempted this rule from the
requirements of section 6 of Executive
Order 12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Small business stationary source
technical and environmental assistance
program.

Authority: 42 U.S.C. 7401-7671q.

Therefore the final rule appearing at
59 FR 8542, February 23, 1994. which
was to become effective April 25, 1994,
is withdrawn.

Dated: April 14, 1994.

John H. Hankinson, Jr.,

Regional Administrator.

[FR Doc. 94-9986 Filed 4-22-94; 11:23 am|
BILLING CODE 6560-50-P

40 CFR Part 271
[FRL—4878-6]

Georgia; Final Authorization of
Revisions to State Hazardous Waste
Management Program

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: Georgia has applied for final
authorization of revisions to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). Georgia’s revisions consis!
of the provisions contained in RCRA
Cluster II which are the hazardous wast
rules promulgated between July 1, 1991,
and June 30, 1992. These requirements
are listed in section B of this notice. The
Environmental Protection Agency (EPA)
has reviewed Georgia’s application and
has made a decision, subject to public
review and comment, that the Georgia
hazardous waste program revisions
satisfy all of the requirements necessary
to qualify for final authorization. Thus,
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EPA intends to approve Georgia’s
hazardous waste program revisions.
Georgia’s application for program
revisions is available for public review
and comment.

DATES: Final authorization for Georgia’s
program revisions shall be effective June
27, 1994 unless EPA publishes a prior
Federal Register action withdrawing
this immediate final rule. All comments
on Georgia's program revision
application must be received by the
close of business, May 26, 1994.
ADDRESSES: Written comments should
be sent to A.R. Hanke at the address
listed below. Copies of Georgia’s
program revision application are
available during normal business hours
at the following addresses for inspection
and copying: Georgia Department of
Natural Resources, Waste Management
Branch, 205 Butler Street SE., Floyd
Towers East, Atlanta, Georgia 30334,
phone (404) 656—2833; USEPA Region
IV, Library, 345 Courtland Street NE,,
Atlanta, Georgia 30365; (404) 347—-4216.
FOR FURTHER INFORMATION CONTACT: A.R.
Hanke, Chief, State Programs Section,
Waste Programs Branch, Waste
Management Division, U.S.
Environmental Protection Agency, 345
“ourtlgnd Street NE., Atlanta, Georgia
30365; (404) 347-2234.

SUPPLEMENTARY INFORMATION:
A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act
(“RCRA” or “the Act”), 42 U.S.C. .

6926(b), have a continuing obligation to
maintain a hazardous waste program

that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. In addition,
as an interim measure, the Hazardous
and Solid Waste Amendments of 1984
(Pub. L. 98-616, November 8, 1984,
hereinafter “HSWA") allows States to
revise their programs to become
substantially equivalent instead of
equivalent to RCRA requirements
promulgated under HSWA authority.
States exercising the latter option
receive “interim authorization” for the
HSWA requirements under section
3006(g) of RCRA, 42 U.S.C. 6926(g), and
later apply for final authorization for the
HSWA requirements.

Revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA'’s regulations in 40 CFR parts 124,
260 through 268 and 270. :
B. Georgia

Georgia initially received final
authorization for its base RCRA program
effective on August 21, 1984. Georgia
received authorization for revisions to
its program for RCRA Cluster I on
January 12, 1994 (11/16/93; FR 60388).
Today, Georgia is seeking approval of its
program revisions in accordance with
40 CFR 271.21(b)(3) for rules
promulgated between July 1, 1991, and
June 30, 1992, otherwise known as
RCRA Cluster II.

EPA has reviewed Georgia's RCRA
Cluster I application and has made an
immediate final decision that Georgia’s
hazardous waste program revisions

satisfy all of the requirements necessary
to qualify for final authorization.
Consequently, EPA intends to grant
final authorization for the additional
program modifications to Georgia. The
public may submit written comments on
EPA’s immediate final decision up until
May 26, 1994.

Copies of Georgia's application for
these program revisions are available for
inspection and copying at the locations
indicated in the ADDRESSES section of
this notice.

Approval of Georgia's program
revisions shall become effective May 26,
1994 unless an adverse comment
pertaining to the State’s revisions
discussed in this notice is received by
the end of the comment period. -

If an adverse comment is received
EPA will publish either: (1) A
withdrawal of the immediate final
decision; or (2) a notice containing a
response to comments which either
affirms that the immediate final
decision takes effect or reverses the
decision.

EPA shall administer any RCRA
hazardous waste permits, or portions of
permits that contain conditions based
upon the Federal program provisions for
which the State is applying for
authorization and which were issued by
EPA prior to the effective date of this
authorization. EPA will suspend
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this authorization.

Georgia is today seeking authority to
administer the following Federal
requirements,

Checklist Description

FR date and page

State rule

Wood preserving listings; technical correction

Land disposal restrictions for electric arc furnace dust K061 ...

Exports of hazardous waste; technical correction

Amendments to interim status standards for downgradient
groundwater monitoring well locations.

Liners and leak detection systems for hazardous waste land
disposal units.

Administrative stay for the requirement that existing drip pads
be impermeable.

Second correction to the third-third land disposal restrictions ..

Hazardous debris case-by-case capacity variance

Used oil filter exclusion

Recycled coke by-product exclusion

Lead bearing hazardous materials case-by-case capacity vari-
ance.

7/1/91, 56 FR 30192, HSWA
and Non-HSWA.

8/19/91, 56 FR 41164, HSWA

9/4/91, 56 FR 43704, HSWA ..

12/23/91, 56 FR 66365, Non-
HSWA.

1/29/92, 57 FR 3462, HSWA
and Non-HSWA.

2/18/92, 57 FR 5859, HSWA
and Non-HSWA.

3/6/92, 57 FR 8086, HSWA ...

5/15/92, 57 FR 20766, HSWA

5/20/92, 57 FR 21524, HSWA

6/22/92, 57 FR 27880, HSWA

6/26/92, 57 FR 28628, HSWA

391-3-11-.07(1),
10(1)&(2).
391-3-11-.07, .16.—
391-3-11-.08(1).
391-3-11-.02, 391-3-11-.10.

.08(1),

391-3-11-.02, 391-3-11-.10,
391-3-11-.11(3)(g), 391-3—
11-.11(7)(d).

391-3-11-.10.

391-3-11-.10(2), .16.
391-3-11-.16.
391-3-11-.07(1).
391-3-11-.07(1).
391-3-11-.16.

Checklist 85, Burning of Hazardous
Waste in Boilers and Industrial
Furnaces, (2/21/91, 56 FR 7134), was
submitted in the authorization

withholding a decision to authorize
Georgia for the Burning of Hazardous
Waste in Boilers and Industrial
Furnaces Rule as well as the technical
application with RCRA Cluster I. EPA is  corrections in Checklists 94, 96, and 98,

assessed.

until the State's capability has been
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C. Decision

I conclude that Georgia's application
for these program revisions meets all of
the statutory and regulatory
requirements established by RCRA.
Accordingly, Georgia is granted final
authorization to operate its hazardous
waste program as revised, except where
otherwise noted. * -

Georgia now has responsibility for
permitting treatment, storage, and
disposal facilities within its borders and
carrying out other aspects of the RCRA
program, subject to the limitations of its
program revision application, its
previously approved authorities and
where otherwise noted in this Notice.
Georgia also has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under-
section 3007 of RCRA and to take
enforcement actions under sections
3008, 3013, and 7003 of RCRA.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of section 6 of Executive
Order 12866.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Georgia's
program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State. It does not
impose any new burdens on small
entities.

This rule, therefore, does not require
a regulatory flexibility analysis.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended (42 U.S.C. 6912(a), 6926, 6974(b)).

Dated: April 14, 1994.

Patrick M. Tobin,

Acting Regional Administrator.

[FR Doc. 94—10052 Filed 4-25-94; 8:45 am|
BILLING CODE 6560-50-P

LEGAL SERVICES CORPORATION
45 CFR Part 1601

Bylaws of the Legal Services
Corporation

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: This final rule removes the
bylaws of the Legal Services
Corporation (LSC or Corporation) from
the Code of Federal Regulations (CFR),
because the bylaws are purely internal
procedural rules that do not affect the
rights and interests of parties outside
the Corporation.

EFFECTIVE DATE: April 26, 1994.

FOR FURTHER INFORMATION CONTACT:
Victor M. Fortuno, General Counsel,
Legal Services Corporation, 202-336—
8810.

SUPPLEMENTARY INFORMATION: The
bylaws of the Corporation were
published as final at 49 FR 23050 (June
4, 1984) and amended at 50 30711 (July
29, 1985).

At its meeting on April 16, 1994, the
Corporation’s Board of Directors (Board)
determined that the Corporation’s
bylaws, which appear at 45 CFR part
1601, are purely internal procedural
rules of the Corporation not subject to
the notice and comment and/or
publication requirement of the LSC Act,
42 U.S.C. 2996g(e). As the bylaws do not
affect the rights and interests of parties
outside the Corporation and are not
regulations of the Corporation, they
should not be included in the CFR.
Therefore, the Board directed that the
bylaws be withdrawn from the CFR.

List of Subjects in 45 CFR Part 1601

Organization and functions, Seals and
insignia.

PART 1601—[REMOVED AND
RESERVED]

For the reasons set out in the
preamble, and under the authority of 42
U.S.C. 2996g(e), 45 CFR part 1601 is
removed and reserved,

Dated: April 20, 1994.

Victor M. Fortuno,

General Counsel.

[FR Doc. 94-10059 Filed 4-25-94; 8:45 am]
BILLING CODE 7050-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1801, 1814, 1815, 1842,
and 1852

[NASA FAR Supplement Directive 89-14]

Acquisition Regulation; Additional
Miscellaneous Amendments to NASA

FAR Supplement

AGENCY: Office of Procurement,
Procurement Policy Division, National
Aeronautics and Space Administration
(NASA).

ACTION: Final rule.

SUMMARY: This document amends the
NASA Federal Acquisition Regulation
Supplement (NFS) to reflect a number of
additional miscellaneous changes:
Points of contact; solicitation cover
pages; contracting officer technical
representatives; Technical Direction
clause; and editorial corrections.
EFFECTIVE DATE: This regulation will be
effective April 26, 1994.

FOR FURTHER INFORMATION CONTACT: Mr,
David K. Beck, (202) 358-0482. -

SUPPLEMENTARY INFORMATION:
Availability of NASA FAR Supplement

The NASA FAR Supplement, bf
which this rule is a part, is available in
its entirety on a subscription basis from
the Superintendent of Documents,
Government Printing Office,
Washington, DC 20402, telephone
number (202) 783-3238. Cite GPO
Subscription Stock Number 933-003—
00000-1. It is not distributed to the
public, either in whole or in part,
directly by NASA.

Points of Contact

This rule revises the list of contacts in
section 1801.370.

Solicitation Cover Pages

Sections 1814.201-70 and 1815.406—
71 are added to standardize the content
of solicitation cover pages.

Contracting Officer Technical
Representatives (COTR)

Section 1801.670(b} is revised to
increase from $2,500 to $25,000 the
threshold below which delegations may
be made for COTRs to sign emergency
change orders under construction
contracts. The procedures in section
1842.270 for appointing COTRs are
revised.

Technical Direction Clause

The clause in section 1852.242-70
uses the term “requirements’’ in
paragraph (a) and the term “scope’ in
paragraphs (d)(2) and (e). There is a
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concern that the term *‘scope” could be
interpreted to mean something more
than the term “‘requirements.”
'Therefore, the word *‘requirements” is

eing substituted for “scope™ in both
places.

Editorial Corrections

A typographical correction is made in

ection 1815.613-70(c). Section
1852.216-77 is amended to add a note
that was inadvertently omitted. The
note explains to NASA contracting
officers that, as with the clause at
section 1852.216-76, where the number
6" is marked by an asterisk, that a

eriod of time greater or lesser than 6
imonths may ba substituted.

NASA certifies that this regulation
vill not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility

ct (5 U.S.C. 601 et seq.).

List of Subjects in 48 CFR Parts 1801,
1814, 1815, 1842, and 1852

CGovernment procurement.

Tom Luedtks,

Deputy Associate Administrator for
ocurement. )
Accordingly, 48 CFR parts 1801, 1814,

815, 1842, and 1852 are amended as
follows:
1. The authority citation for 48 CFR

parts 1801, 1814, 1815, 1842, and 1852

ontinues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1801—PURPOSE, AUTHORITY,
SSUANCE :

2, Section 1801.370 is amended in
paragraphs (a)(1)(i) and (&)(1){ii) b
vising “Eichenlaub™ to read “Jedrey"
n the entries for parts 1, 15, 30, 31 and
42; in paragraph (a)(1)(ii) by adding
entry "*70.5" in numerical order to the
able; and in paragraph (b) by removing
‘Eichenlaub, Carl E. (HP) 358-0483"

om the table and adding the following
bntry in alphabetical order to the tabla
o read as follows:

801.370 Points of contact.
> * » -
(II) oo
(1) ) S At
(i) FAR Council—Jedrey
(i1) FAR and NFS Substantive areas—

Analyst(s)

Walker/Jedrey
Walker/Jedrey

Guenther/Jedrey
LeCrentJedrey

. .

Balinskas/Jedrey
Balinskas/Jedrey
Guenther/Jedrey

. -

Whelan

(b) Consolidated Contact List.
Name (code)

(202)

Jedrey, Christopher T. (HP) ..... ~

358-0483

.

1801.670 [Amended]

3. Paragraph (b) of section 1801.670 is
amended by revising the last sentence to
read as follows:

1801.670 Deolegation of procurement
responsibilities.
- - - - -

(b) * * * However, delegations may
be made to construction contract COTRs
to sign emergency change orders with
an estimated value not to exceed
$25,000 on-site at construction sites.

PART 1814—SEALED BIDDING

4. Section 1814.201-70/is added to
read as follows:

1814.201-70 Solicitation cover page.

The contracting officer may include a
cover page on solicitations if it conforms
to the policies stated in section
1815.406-71.

PART 1815—CONTRACTING BY
NEGOTIATION

5. Section 1815.406-71 is added to
read as follows:

1815.406-71 Solicitation cover page.

The contracting officer may include a
cover page on solicitations if it conforms
to the following policies:

(a) The cover should not
unnecessarily repeat or paraphrase any
part of the solicitation; rather, it should
only describe subject material, except as
otherwise provided in this section.

(b) The cover may draw the offeror’s
attention to specific limitations on who

may submit offers, such as the Small
Business Set-Aside provision.

(¢) The cover may include a general
reminder that representations and
certifications must be carefully read and
completed, but should not include
specific listings of individual provisions
from Section K, Representations and
Certifications.

(d) The cover may Include specific
listings of clauses that are not located in
Section K, but which contain boxes or
fill-ins that must be completed as pant
of the offer.

(e} The cover must contain a
statement that in the event of a conflict
between the cover and the solicitation,
the solicitation takes precedence.

(f) The cover may include a very brief
description or “executive summary” of
the requirement. This summary should
be no longer than the CBD synopsis, and
preferably shorter; if the project title
makes clear what is being procured, that
should be sufficient. Generally, only
major procurements should utilize a
summary.,

1815.613-70 [Amended]

6. Paragraph (c) of section 1815.613—
70 is amended by revising “Innovative”
to read “Innovation”.

PART 1842—CONTRACT
ADMINISTRATION

7. Section 1842.270 is revised to read
as follows:

1842.270 Contracting officer technical
representative (COTR) delegations.

(a) A contracting officer may appoint
another Government employee to act as
the contracting officer’s authorized
technical representative in managing the
technical aspects of a particular
contract. If necessary, the contracting
officer may appoint an alternate COTR
to act during short absences of the
COTR,; the policies and procedures for
COTRs also shall apply to alternate
COTRs. Technical organizations are
responsible for ensuring that the
individual they recommend to the
contracting officer possesses training,
qualifications and experience
commensurate with the duties and
responsibilities to be delegated and the
nature of the contract. The contracting
officer shall ensure that the duties and
responsibilities delegated do not exceed
the limitations at 1801.670(b),

(b) COTRs shall be designated by
name and position title (see the
1801.670(b) prohibition against
delegating COTR duties solely toa
position rather than to a named
individual), Each COTR appointment
shall be in writing and shall clearly
define the purpose and limitations of
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the COTR's authorilies, duties and
responsibilities. NASA Form 1634,
Contracting Officer Technical
Representative (COTR) Delegation, shall
be used to appoint COTRs. The COTR
delegation shall be signed by the
cognizant contracting officer, or at any
level above that contracting officer {see
1801.670(b)), and shall state that the
duties and responsibilities may not be
redelegated by the COTR and that the
COTR may be held personally liable for
unauthorized acts. (However, this does
not prohibit the COTR from receivifig
assistance for the purpose of monitoring
contractor progress and gathering
information.) When an individual is
appointed as a COTR on more than one
contract, separate delegations shall be
issued for each contract. A separate
NASA Form 1634 will be used to
appoint an alternate COTR; alternates
may act only during official absences of
the COTR, such as leave, TDY or other
special assignments. The delegated
duties and responsibilities of the
alternate may not exceed those of the
COTR.

(c) A COTR delegation remains in
effect throughout the life of the contract
unless cancelled in writing by the
cognizant contracting officer or at any
level above that contracting officer. The
contracting officer may modify the
delegation only by issuance of a new
delegation cancelling and superseding
the existing delegation.

(d) A COTR shall not be authorized to
initiate procurement actions by use of
purchase orders, or to place calls or
delivery orders under indefinite-
delivery contracts or basic ordering
agreements, or in any way cause a
change to the contract or increase the
Government's financial obligations. A
COTR shall not be authorized to award,
agree to, or sign any contract or
modification or in any way obligate the
payment of money by the Government.
The COTR is not authorized to issue
technical direction unless the clause at
1852.242-70, Technical Direction,
prescribed in 1842.7001, is included in
the contract and the authorization is
specifically listed in paragraph 3(m) of
the COTR delegation letter (NASA Form
1634). However, delegations may be
made to construction contract COTRs to
sign emergency change orders with an
estimated value not to exceed the value
specified in writing by the contracting
officer in the NASA Form 1634 but in
no event to exceed $25,000, on-site at
construction sites, if sufficient funds
have been previously certified to cover
the emergency change. After issuing an
emergency change order, the COTR
shall notify the contracting officer as
soon as possible, in person or

telephonically, and subsequently
provide a written determination
supporting the need for the action.

KS The contracting officer shall send
the original and one copy of the COTR
delegation letter to each COTR, who
shall acknowledge receipt and accept
the delegation by signing the original
and returning it to the contracting
officer. The original of the COTR
delegation letter shall be filed in the
applicable contract file. Copies of the
signed COTR delegation letter shall be
distributed to the contractor and to each

cognizant contract administration office.

Acknowledgement and distribution for
terminations of COTR delegations and
COTR delegations which revise
authority, duties and responsibilities
shall follow the same rules.

(f) The proposed COTR (and

alternates) shall be trained in the duties,

responsibilities, and authority of the
role of the COTR. That mandatory
training shall include, at a minimum,
the following core topic areas:
contracting authority; procurement
integrity; contract modifications;
surveillance plans; contracting for
inherently governmeéntal functions,
personal services, and NASA policy on
the acquisition of services; the Service
Contract Act; the Anti-Deficiency Act;
contract financial management; the
“Changes" clause; the “Disputes™
clause; the “Inspection” clause;
Government property and policy
procedures; and the “Limitation of
Funds” and “Limitation of Cost"
clauses. Procurement Officers are
responsible for assuring that the
course(s) utilized by their installation
address the mandatory core topics in
sufficient detail for the purpose of
COTR training.

(g) The contracting officer shall verify
that the COTR has received the
mandatory training before signing the
NASA Form 1634. Contracting officers
shall terminate COTR delegations of
COTRs who have not met the above
training requirements by April 1, 1995.
If, however, an urgent need arises for
the appointment of a COTR and no
trained and otherwise qualified
individual is available, then the
Procurement Officer may make a
temporary COTR appointment not to
exceed six months, which may not be
extended by more than six months.
Temporary appointments must be so
identified and clearly reflect the
appointment expiration date. No
technical direction may be issued by a
COTR serving under a temporary
appointment. If a COTR serving under a
temporary appointment believes that
technical direction should be issued to
the contractor, the COTR shall so advise

the contracting officer and provide such
assistance regarding the proposed
direction as the contracting officer may
require.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

8. Section 1852.216-77 is amended by
adding the following paragraph after
paragraph (d):

1852.216-77 Award fee for non-service
contracts.

- * - * *

* A period of time greater or lesser than 6
months may be substituted in accordance
with 1816.404-272(a).

9. Section 1852.242-70 is amended by
revising the heading, month and year of
the clause and paragraphs (d)(2) and (e)
to read as follows:

1852.242-70 Technical direction.

*, * * * *

Technical Direction (September 1993)

* * * * *

(d) x * W

(1) ®x * ®

(2) Within the requirements of the contract
and does not constitute a change under the
Changes clause of the contract, and that the
Contractor should proceed promptly with its
performance.

(e) A failure of the Contractor and the
Contracting Officer to agree that the
instruction or direction is both within the
requirements of the contract and does not
constitute a change under the Changes
clause, or a failure to agree upon the contract
action to be taken with respect to the
instruction or direction, shall be subject to
the Disputes clause of this contract.

* * * * -

[FR Doc. 94-9965 Filed 4-25-94; 8:45 am|
BILLING CODE 7510-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 542 .
[Docket No. 93—53; Notice 2]
RIN 2127-AE67

Motor Vehicle Theft Prevention;
Procedures for Selecting Lines Subject
to Theft Prevention Standard

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Final rule.

SUMMARY: This final rule amends the
procedures for the selection of new
passenger motor vehicle lines that are
likely to be high theft lines. For all




