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under Executive Order No. 12606, The
Family, has determined that this notice
will not have a significant impact on
family formation, maintenance, or well-
being. The notice sets out the process by
which the Secretary will select CDCs to
which contributions by taxpayers will
qualify for tax credits.

| Executive Order 12611. The General

! Counsel, as the Designated Official

under section 6(a) of Executive Order
No. 12611, Federalism, has determined
that this notice will not involve the
preemption of State law by Federal
statute or regulation and will not have
Federalism implications. The selection
process envisioned by the notice
qualifies contributions to those CDCs
selected for tax credits under the
Internal Revenue Code. This process

will not affect the distribution of power
and responsibility among the various
levels of government. :

Dated: March 2, 1994.
Andrew Cuomo,

Assistant Secretary for Community Planning
and Development.

[FR Doc. 94-6593 Filed 3-21-94; 8:45 am}
BILLING CODE 4210-20-P
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DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 116

[CGD 91-063]
RIN 2115-AE15

Alteration of Obstructive Bridges

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the regulations which provide
guidance for declaring a bridge
unreasonably obstructive to the free
navigation of navigable waters of the
United States and the procedures for
alteration of an obstructive bridge under
the Truman-Hobbs Act, the Bridge Act
of 1906, and the Rivers and Harbors
Appropriation Act of 1899. The
proposed amendments clarify and
update regulations describing the
procedures involved and provide
additional details.
DATES: Comments must be received on
or before May 23, 1994.
ADDRESSES: Comments may be mailed to
the Executive Secretary, Marine Safety
Council (G-LRA/3406) (CGD 91-063),
U.S. Coast Guard Headquarters, 2100
Second Street SW., Washington, DC
20593-0001, or may be delivered to
room 3406 at the above address between
8 a.m. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (202) 267-1477.
Comments on collection of information
requirements must be mailed also to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th Street, NW.,
Washington, DC 20503, ATTN: Desk
Officer, U.S. Coast Guard, or Office of
Management and Budget, 725 17th
Street NW., Washington, DC 20503,
ATTN: Desk Officer, U.S. Coast Guard.
The Executive Secretary maintains the
public docket for this rulemaking.
Comments will become part of this
docket and will be available for
inspection or copying in room 3406,
U.S. Coast Guard Headquarters,
FOR FURTHER INFORMATION CONTACT:
Ms. Marcia L. Waples, Chief,
Alterations, Drawbridges, and Systems
Branch (G-NBR-1), at (202) 267-0375.

SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking

(CGD 91-063) and the specific section of
this proposal to which each comment
applies, and give a reason for each
comment. The Coast Guard requests that
all comments and attachments be
submitted in an unbound format
suitable for copying and electronic
filing. If not practical, a second copy of
any bound material is requested.
Persons wanting acknowledgment of
receipt of comments should enclose a
stamped, self-addressed postcard or
envelope.

The Coast Guard will consider all
comments received during the comment
period. This proposal may be changed
in view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Marine Safety
Council at the address under
“‘ADDRESSES". The request should
include reasons why a hearing would be
beneficial. If it determines that the
opportunity for oral presentations will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Drafting Information

The principal persons involved in
drafting this document are Ms. Marcia
L. Waples, Project Manager, and LT
Ralph L. Hetzel, Project Counsel, Office
of Chief Counsel. *

Background and Purpose

There are three primary Federal
statutes which contain provisions that
address the issue of bridges which are
alleged to unreasonably obstruct
navigation. Under section 18 of the
Rivers and Harbors Appropriation Act
of 1899 (33 U.S.C. 502) and section 2 of
the Truman-Hobbs Act (33 U.S.C. 512),
and applicable delegation regulations,
the Commandant of the Coast Guard
shall order the alteration of a bridge
which unreasonably obstructs the free
navigation of the navigable waters of the
United States. Under section 4 of the
Bridge Act of 1906 (33 U.S.C. 494), the
same provision applies to bridges over
waters which are subject to the ebb and
flow of the tide and which are used, or
susceptible to being used, in their
natural condition or by reasonable
improvement as a means to transport
interstate or foreign commerce.

Until 1940, paying for the alteration of
an obstructive bridge in order to render
the waters that it traverses reasonably
free and navigable was, in all cases, the
responsibility of the bridge owner. Upon
passage of the Truman-Hobbs Act, 33
U.S.C. 511-524, partial Federal funding
of bridge alterations was made available
through apportionment of the total cost

of the alteration between the United
States and the bridge owner. However,
the Truman-Hobbs Act only applies to
lawful bridges that carry only railroad
traffic or both railroad and highway
traffic, or are publicly-owned highway
bridges. Title 33, part 116 of the Code
of Federal Regulations, contains
regulations governing alteration of
bridges which are unreasonably
obstructive to free navigation of a
navigable water of the United States
under any of the three statutes cited
above.

In response to issues raised by
Congress in the fall of 1991 regarding
administration of the Truman-Hobbs
Act, the Coast Guard reviewed its
guidance contained in chapter 6 of the
Bridge Administration Manual,
COMDTINST M16590.5 (series),
pertaining to bridges eligible for
consideration under the Truman-Hobbs
Act. The Coast Guard also reviewed the
implementing regulations contained in
33 CFR part 116. These reviews were
conducted in order to ascertain whether
the Bridge Administration Manual and
the implementing regulations reflect,
accurately and with sufficient detail, the
procedures used for determining if a
bridge is an unreasonable obstruction to
navigation and, if so, the process for

_ determining if it may be altered under

the Truman-Hobbs Act. As a result of
this review, the guidance set forth in
chapter 6 of the Bridge Administration
Manual, COMDTINST 16590.5 (series),
was revised on February 27, 1992, in
order to clarify and provide additional
detail concerning the manner in which
the U.S. Coast Guard administers the
Truman-Hobbs Act.

The purpose of the proposed
amendments is to provide clarification
of the procedures for determining
whether a bridge unreasonably obstructs
navigable waters, and, if it does,
procedures for ordering its alteration.

Discussion of Proposed Amendments

The proposed amendment revises 33
CFR part 116 by adding new descriptive
language and clarifying, reordering and
reformatting existing provisions that are
still valid. The following is a discussion,

“section by section, of the changes the

proposed amendment would make.

Section 116.01 would be enhanced to
include a reference to the statutes
pertaining to obstructive bridges and
would address the types of bridges that
may be considered for alteration under
the Truman-Hobbs Act. A note would be
added to direct the reader to the Bridge
Administration Manual, COMDTINST
16590.5 (series), for further guidance, if
desired.
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Section 116.05 would address who
can file a complaint, to whom it should
be sent, and what information it should
include.

Section 116.10 would address the
District Commander’s procedures for
sting on complaints, or investigating
suspicions related to
obstructive bridges. Under the revised
provisions, the complainant would be
encouraged to furnish specific details
and information to the District
Commander in writing to s rl an
sllegation of unreasonable mx:bon
of navigation.

Sectiont 116.15 would provide for a
public hearing to determine if there is
aneed for an alteration and if so, the
extent of the alteration needed.

Proposed § 116.20 describes the
calculation of the benefit to cost ratio
and its application.

Section 116.25 describes the issnance
of the Order to Alter and is essentially
unchanged from current § 116.25.

Section 116.30 would ide for the
submission and of plans and
specifications for a bridge alterstion.

Section 116.35 describe the
format of the ap of costs for
bridges eligible for alteration under the
Truman-Hobbs Act.

Section 116.40 would provide for the
submission of bids, the approval of the
award of contract, the approval of the
apportionment of cost, the guaranty of
cost and allowance for partial payments.

Section 116.45 provides for appeals in
the event that the complainant or the
bridgs owner is not satisfied with any
decision made the process.
Additionally, the Truman-Hobbs Act
provides for judicial review of the
apportionment of costs.

Regulatory Assessment

This proposal is not a significant
regulatory action and has not been
reviewed by the Office of Management
and Budget under Executive Order
12866 and is not significant under the
"Department of Transportation
Regulatory Policies and Procedures™ (44
FR 11040, February 26, 1979). The Coast
Guard expects the economic impact of
this proposal to be so minimal that a full
Regulatory Assessment is unnecessary.
This propesal merely updates
regulations describing administrative
procedures for implementing provisions
governing alteration of obstructive
bridges. There will be no direct cost to
the general public.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), Coast Guard
must consider whether this proposal, if
adopted, will have a significant

econamic impact on a substantial
number of small entities. “Small
entities” include independently owned
and operated small businesses that are -
not dominant in their field and that
otherwise qualify as **small business
concerns™ under section 3 of the Small
Business Act (15 U.S.C. 632).

This proposal is intended to clarify
regulations describing existing
procedures used by the U.S. Coast
Guard to implement statutory
provisions Tveming alteration of
obstructive bridges. The procedures
described in this proposal are not new.
This proposal describes some
procedures in use, but not currently set
forth in the Code of Federal Regulations.
It also deletes some outdated provisions
in the CFR. Therefors, this proposal is
largely editorial in nature and imposes
no special expense on small businesses.
Because it expects the economic impact
of this proposal to be minimal, the Coast
Guard certifies under 5 U.S.C. 605(h}
that this pro , if adopted, will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information

Under the Paperwork Reduction Act
(44 U.5.C. 3501 et seq.), the Office of
Management and Budget (OMB) reviews
each proposed rule that contains a
collection of information requirement,
to determine whether the practical value
of the information is worth the burden
imposed by its collection. Collection of
information requirements include
reporting, record keeping, netification,
and other similar irements.

This proposed rule contains
collection of information requirements
in § 116.35. The following particulars

apply:
057 No: 2115.
OMB Control No: 2115-AE15.

Administration: U.S. Coast Guard.

Title: Alteration of Obstructive
Bridges.

Need for Information: The
information being collected will be used
in executing an action required by law.

Pmpasef use for infarmction:'l!o
provide for apportionment of costs to be
paid by the bridge owner and to be paid
by the Federal government for alteration
of a bridge that unreasonably restricts
navigation.

Frequency of Response: Once per
action.

Burden Estimate: The estimated time
needed to respond to the collection is 40
hours to research and reproduce files
and to p correspondence.

Res ts: Less than 10, in any
year, of the possible 1600 drawbridge
owners.

Form(s): None.

Average Burden Hours Per
Respondent: 40.
Coast Guard has submitted the

uirements to OMB for review under
section 305(h) of the Paperwork
Reduction Act. Persons submitting
comments on the requirements should
submit their comments both to OMB
and to the Coast Guard where indicated
under ADDRESSES.

Federalism

The Coast Guard has analyzed this
proposal under the principles and
criteria contained in Executive Order
12612 and has determined that this
?roposal does not have sufficient
ederalism implications to warrant the
preparation of a Federalism Assessment.
Administering the alteration of bridges
found to be unreasonably obstructive to
free navigation of the navigable waters
of the United States has been committed
to the Coast Guard by statute and
therefore this proposal, if adopted, is
expected ta preempt state action on
similar matters.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that under section
2.B.2.g. of Coomnandant Instruction
M16475.1B, this proposal is
categorically excluded from further
environmental docamentation because
it is a Bridge Administration Program
action involving the promulgation of
procedures, processes, and guidance for
alteration of bridges. A Categorical
Exclusion Determination is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 116
Bridges.
For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 116 as follows:

1. Part 116 is revised to read as
follows:

PART 116—ALTERATION OF
OBSTRUCTIVE BRIDGES

Sec.

116.01 3

116.05 Complaints of unreasonably
obstructive

116.10 Preliminary review.

116.15 Public hearings.

116.20 Benefit-io-cost ratio for Truman-

~Hobbs Act projects.

116.25 Order to Alter.

116.30 Plans and specifications.

116.35 Apportionment of costs under the
Truman-Hobbs Act.

116.40 Submission of bids, approval of
award, gueranty of cost, and partial
payments for bridges eligible to be

altered under the Truman-Hobbs Act.
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Sec.
116.45 Appeals.

Authority: 5 U.S.C. 552, 33 U.S.C. 521,49
CFR 1.46(c).

§116.01 Purpose.

This part outlines the general
procedures by which a bridge may be
determined to be an unreasonable
obstruction to navigation and an order
to alter issued. This part contains
regulations to implement three statutes
which pertain to obstructive bridges:
Section 18 of the Rivers and Harbors
Appropriation Act of 1899, 33 U.S.C.
502,, section 4 of the Bridge Act of 1906,
33 U.S.C. 494, and the Truman-Hobbs
Act of 1940, as amended, 33 U.S.C. 511~
524. Only a railroad bridge, a
combination highway/railroad bridge, or
a publicly-owned highway bridge may
be eligible for alteration under the
Truman-Hobbs Act.

Note: In addition to the regulations
contained in this subpart, guidance can be
found in chapter 6 of COMDTINST M16590.5
(series), entitled, “Bridge Administration
Manual.” This manual may be reviewed at
Coast Guard Headquarters or any district
office.

§116.05 Complaints of unreasonably
obstructive bridges.

Any person, company, or other entity
may submit a complaint that a bridge
unreasonably obstructs navigation to the
commander of the Coast Guard district
in which the bridge is located. The
complaint should be in writing and
include specific details to support the
allegation.

§116.10 Preliminary review.

(a) The commander of the Coast
Guard district in which the bridge is
located may review the district files and
records of accidents as well as details of
any complaint submitted to the Coast
Guard, to determine if a bridge appears
to be an unreasonable obstruction to the
navigation of a waterway of the United
States and to determine if further
investigation is necessary. The District
Commander may conduct a preliminary
investigation.

(b) If the District Commander
conducts a preliminary investigation,
the District Commander will notify the
complainant of the results of the
investigation. The notification will
include sufficient information so that
the basis for the decision is apparent,
and, inform the complainant of the
apFeal process.

c) The District Commander also will
determine, (if the preliminary review
indicates alteration may be required), if
the bridge in question is eligible for
consideration under the Truman-Hobbs
Act.

(d) Preliminary determinations by the
District Commander under this section
may be appealed as described in
§116.45.

§116.15 Public hearings.

Before issuing an Order to Alter, a
public hearing will be held by the
District Commander of the district in
which the bridge is located, at a location
close to the bridge in question. At the
hearing, the owners and controllers of
the bridge, the complainant(s), and
other interested parties will be given
reasonable opportunity to offer evidence
and be heard, orally or in writing, on the
extent of any alteration necessary.

§116.20 Benefit-to-cost ratio for Truman-
Hobbs Act projects.

(a) Computation of the benefit-to-cost
ratio for the proposed alteration project
must be calculated by dividing the
annualized navigation benefit of the
bridge alteration by the annualized
government share of the cost of the
bridge alteration. Benefits data should
be collected over a statistically valid
time period.

(b) In order for a bridge to be
considered an unreasonable obstruction
to navigation under the Truman-Hobbs
Act and to qualify for alteration under
the provisions of that Act, the benefits
to navigation, expressed in dollars, must
be greater than or equal to the
government share of the cost of altering
the bridge (the ratio must be at least
1:1). If so, then the bridge is declared
unreasonably obstructive to navigation
and an Order to Alter will be issued
under the Truman-Hobbs Act.

§116.25 Order to Alter.

(a) The District Commander will
review the complaint and all gathered
facts, including those from a hearing or
from an investigation report, and make
a preliminary recommendation whether
a bridge should be declared an
unreasonable obstruction to navigation
and that an Order to Alter should be
issued.

(b) The Commandant will make a
final determination, and issue an Order
to Alter if the bridge is an unreasonable
obstruction to navigation. The order
may be accompanied by a Letter of
Special Conditions, setting forth
safeguards to protect the environment or
otherwise providing for other special
conditions or needs relevant to the
alteration project.

(1) An Order to Alter for a bridge that
is not eligible for Truman-Hobbs
funding, will specify the changes that
are required to be made and will
prescribe a reasonable time in which to
accomplish them.

(2) If a bridge is eligible to be altered
under the Truman-Hobbs Act, the Order
to Alter also will specify the
navigational clearances to be
accomplished.

(c) The order will be served promptly
on the bridge owner. A copy of the order
as served, together with a statement on
the order executed by the person serving
the order, showing on whom, when, and
where the service was made, must be
returned to the Commandant.
Alternatively, service may be made by
certified mail, return receipt requested
(signed by the addressee), postage
pregaid. in place of personal service.

(d) Failure to comply with any order
issued under the provisions of this part
will subject the owner or controller of
the bridge to the penalties prescribed in
33 U.S.C, 495, 502, or 519, as
appropriate, and as otherwise provided
by law.

§116.30 Plans and specifications.

(a) The bridge owner must submit
plans and specifications to provide for
alteration of the bridge in accordance
with the Order to Alter to the
Commandant (G-NBR). The plans and
specifications, at a minimum, must
provide for the clearances identified in
the Order to Alter, and also may include
any additional alteration of the bridge
that the owner considers desirable to
meet the requirements of railroad or
highway traffic.

(b) Commandant (G-NBR) will
approve or reject the plans and
specifications in whole or in part, and
may require the submission of new or
additional plans and specifications.

(c) When Commandant (G-NBR) has
approved the plans and specifications,
they are final and binding upon all
parties, unless changes are approved
later.

§116.35 Apportionment of cost under the
Truman-Hobbs Act.

(a) The bridge owner must bear such
part of the cost attributable to the direct
and special benefits which will accrue
to the bridge owner as a result of the
alteration, including expected savings in
repair and maintenance, expected
increased carrying capacity, costs
attributable to the requirements of
highway and railroad traffic, and actual
capital costs of the used service life. The
United States will bear the balance of
the costs, including that part
attributable to the necessities of
navigation.

{(b) “Direct and special benefits"”
ordinarily will include items desired by
the owner but which have no
counterpart in the old bridge or are of
higher quality than similar items in the
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old bridge such as improved signal and
fender systems, pro rata share of
dismantling costs, and improvements
included, but not required, in the
interests of navigation.

{c) The statements of the
proportionate shares of cost will include
or be accompanied by a breakdown of
the statements of total cost and
proportionate shares, including
sufficient details of the features of
construction to show how the
apportionment was determined and to
permit adequate review and auditing of
the statements.

(d) The Commandant may require an
equitable contribution from any
interested person, firm, association,
corporation, municipality, county, or
State desiring alteration or relocation.
This requirement may be made for other
reasons, in addition to the bridge being
an unreasonable obstruction to
navigation, as a condition or precedent
to the making of an order to alter.

(e) Proportionate shares of cost to be
borne by the United States and the
bridge owner are developed in
substantially the following form:

otal cost of project

ess salvage

ess contribution by third
party

ost of Alteration to be Ap-
portioned

Share to be borne by the
bridge owner:

Direct and Special Benefits:
a. Removing old bridge ...
b. Fixed charges
c. Betterments

Expected savings in repair
or maintenance costs:
a. Repair
b. Maintenance
Costs  attributable to re-
quirements of railroad
and/or highway traffic
Expenditure for increased
carrying capacity
Expired service life of old
bridge
Subtotal
Share to be borne by the
bridge owner
Contingencies ......

Share to be borne by the
United States
Contingencies
Total government costs ...

§116.40 Submission of bids, approval of
award, guaranty of cost, and partial
payments for bridges eligible to be aitered
under the Truman-Hobbs Act.

(a) Bids obtained by the bridge owner
must be submitted to Commandant for
approval.

E)) Having provided the bridge owner
with opportunity to be heard during the
development of the Apportionment of
Costs, an Order of Apportionment of
Costs is issued by the Commandant.

(c) After the bridge owner submits the
guaranty of costs required by 33 U.S.C.
515, the Commandant authorizes the
owner to award the contract.

(d) Partial payments of the
government’s costs are authorized as the
work progresses to the extent that funds
have been appropriated.

§116.45 Appeais
(a) If a complainant disagrees with a
recommendation regarding obstruction

or eligibility made by a District
Commander or Commandant (G-NBR),
the complainant may appeal to the
Chief, Office of Navigation Safety and
Waterway Services.

(b) The appeal must be submitted in
writing to Chief, Office of Navigation
Safety and Waterway Services, U.S.
Coast Guard, 2100 Second Street SW.,
Washington, DC 20593-0001, within 30
days afier the District Commander’s or
Commandant (G-NBF) decision. The
Chief, Office of Navigation Safety and
Waterway Services, will make a
decision on the appeal within 60 days
after receipt of the appeal. The decision
of this appeal shall constitute final
agency action.

(c) Any order of apportionment made
or issued under section 6 of the
Truman-Hobbs Act, 33 U.S.C. 518, may
be reviewed by the Court of Appeals for
any judicial circuit in which the bridge
in question is wholly or partly located,
if a petition for review is filed within 90
days after the date of issuance of the
order. The review is described in
section 10 of the Truman-Hobbs Act, 33
U.S.C. 520. The review proceedings do
not operate as a stay of any order issued
under Truman-Hobbs, other than an
order of apportionment, nor relieve any
bridge owner of any liability or penalty
under other provisions of that act.

Dated: March 15, 1994.

R.C. Houle,

Acting Chief, Office of Navigation Safety and
Waterway Services.

[FR Doc. 94-6511 Filed 3-21-94; 8:45 am]
BILLING CODE 4810-14-M
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OFFICE OF MANAGEMENT AND
BUDGET

Cumulative Report on Rescissions and
Deferrals

March 1, 1994.

This report is submitted in fulfillment
of the requirement of section 1014(e) of
the Congressional Budget and
Impoundment Control Act of 1974 (Pub.
L. 93-344). Section 1014(e) requires a
monthly report listing all budget
authority for this fiscal year for which,
as of the first day of the month, a special
message has been transmitted to
Congress.

This report gives the status of 65
rescission proposals and 12 deferrals
contained in four special messages for
FY 1994. These messages were

transmitted to Congress on October 13,
November 1, November 19, 1993, and
February 7, 1994.

Rescissions (Attachments A and C)

As of March 1, 1994, 65 rescission
proposals totaling $3,172.2 million had
been transmitted to the Congress.
Congress approved 48 of the
Administration’s rescission preposals in
Public Law 103-211. A total of $1,560.6
million of the rescissions proposed by
the President was rescinded by that
measure. Attachment C shows the status
of the FY 1994 rescission proposals.

Deferrals (Attachments B and D)

As of March 1, 1994, $4,132.3 million
in budget authority was being deferred
from obligation. Attachment D shows

the status of each deferral reported
during FY 1994.

Information From Special Messages

The special messages containing
information on the rescission proposals
and deferrals that are covered by this
cumulative report are printed in the
Federal Registers cited below:

58 FR 54256, Wednesday, October 20,

1993
58 FR 59517, Tuesday, November 9,

1993
58 FR 63264, Tuesday, November 30,

1993
59 FR 7122, Monday, February 14, 1994
Leon E. Panetta,

Director.

BILLING CODE 3110-01-M
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ATTACHMENT A

STATUS OF FY 1994 REBCISSIONS

Amounts
(In millions
of dollars)
Rescissions proposed by the President.....cceeceeee 3,172.2
Rejected by the CONgresSS..ccccececcscssccccesscsscna -1,611.6
Amounts rescinded by the Emergency Supplemental... -1,560.6
Currently before the Congress.....c.c.¢... ¢ vie s st slele 0.0
ATTACHMENT B
STATUS OF PY 19%4 DEFERRALS
Amounts
(In millions
of dollars)
Deferrals proposed by the President.......cceeeeeee 8,572.4
Routine Executive releases through March 1, 1994... -4,440.1
Overturned by the CONgreSS.ccceeccescancccnnas e'e s ote —-——

Currently before the CongressS....cccccecncccccnacas 4,132.3




-~
<t
=2}
[o}]
Ll
o
N
-
:
>
3
4
=
)
S
3
]
P
a
[Te]
G
-
~
-
2
g
24
5
o
@
<}

¥6-JeN-04

LI2-E0L Td /9121

HI2-E0L Td (682
LI2-E0L Td €9¢¥C)

LI2€0L 1d 6L0'%0L

L12-€0} Td BEP
LI2-E0L “Td O0SE'L9
LIZE0 Td 295°G9

pepuidsey
Junowy

uojoy
jeuojssesbuon

‘uoneby|qo WwoJj pleyylim J8ABU 8I8M Spuny

........................... ............,......mom:wnxo ﬂvcm motw_mw
UOJeJ}SIUIWPY BWIOH Sielwle

................................ w:o:muao :o:mgm:oo
80JAIBS UOIJBAIOSUOD |I0S

L91'21

sesuedxe pue seuejes
eolAes
uolBAIBSUDY pUE UollezIiqe)s |esmnouby

L9121

........ .,wm:._nvﬂu pue &C.U__Dm
6aIAIeg yoseesey ejels eAljesedoo)
80IAI8S Yoieesey ejelg eAyeiedoon

seljoe) pue sbulpjing
801AI8S Yaueesay |einjnouby
e21A1eS yoseesey (8injnouby

FHNLTINJILOV 40 INIWLHYdIA

puny o,ocm.m_mma uewdojereq
Juswdojeas(] [euojewsjuj 1o} Aouaby

eouejsisse el
punj poddns ojwouoa3

sjuelb Buroueuy Aeyjiw ubieso
8ouejsissy Ajunoes [euofeuselu)

AIN3QIS3Hd 3HL O1 A3LviddOHddV SANN4

ejqejleAy
epel
ejeq

shep Gp shAep gp lequinN
uey} eiop ueyj sse| Uo|ss|ISeY
PlOYYIM sseibuog esojeg =
Ajsnojaeud Bujpued siunowy

8jqejieAy ebessopy
apey pue jo ejeq

Juno2ay/neeing/Adueby

(s1ejjop jo spuesnoy) U sjunowly)
¥661 ‘I Ydley Jo sy - sjesodouid UO|SSI988H P66k A JO SNIBIS
O INIWHOVLLY




13597

Federal Register / Vol. 59, No. 55 / Tuesday, March 22, 1994 / Notices

pei-JeN-0L c ebey
‘uoliebijqo woif Playyim Jeaeu BJem Spuny
Li2€0) “Td o000} ¥6-L2 004’45 S¥-¥6H ““AAEN ‘JUeweinooid yesay
¥6-L2 000'8¥ PIPNNE e st s aa Awuy ‘ueweinsoid ejissipy
jusWweINd0Id
3ISN3430 40 AN3WLHV43a
L12°€0L “Td 000°¢ : £6-4-kL 0002 sL-ped Bl uopeifsiuilipe pue suoiessdo
v uoleJS|UIWPY epe)| [Buoljeuelu|
11260} 1d 000'E ¥6-1-€ 000} £6-1-kL  000'% ¥1-y6H “UUBIONISUOD
¥6-4-€  000'9 €6-1-1L  000'9 BIPRRS e seioe} pue ‘yoseese ‘suoheiedo
uoyesisiuILpY
oueydsow)y pue J(LBE30 [euonen
39HINNOI.40 INJWIHYd3d
H1Z€0L Td 00822 v6-L-C 00v'SE Ep-¥6H ~{Un6ade weiboid 08y meT and
112601 “Td 009'6¢ v6-L2 009'6¥ Zr-¥bH 111 pue || “(d40) | Sejili = Hesb o8y Me] Aard
silieiboi 4 eouB)sissy ubieit4
L12-€0L " Td 0000} ¥6-1-€  009'C £6-1-1} 0092} (54 131 % 13 gt weiBoud pooy jejuewe|ddns Ajpowiwo)
8olAjeS ubNLINN puB poo4
112601 "Td SOE'E ; : v6-L-2 889'S Ov-¥6H
6-1-€ m?v.m Om.—.—w mvv.w —w-'@m& ........... LT TP PP T .—Cm_m«&ﬂ E&ughm
sueo| euoyde|e) pue UG ESI|98[8 [EinY
uolieJsiujwpy uonedlyioe3 (einy
F —N.mOP A_& vQO.W V@.N.N ao.m mﬂ.vmc ........................................................ ............~:=°8@.
wesBoid puny esueinsul 1ipess [Einljdlby
LIZ-€0L ' Td S¥9'S) ¥6-L2 S¥9'GH F 215, e yunoooe Weibosd punj ssueinsui Buisnoy [einy
uolEJISIUIWPY BWOH Sieulieq
pue uojessiujwpy juewdojeAe( [einy
uoiay popuissey  e|qejieAy e|qejleAy ebessoly sAEp Gy shep op Jequiii
jeuojssaibuo) junowy epen epeyy pue jo ejeQg uey) eJony uey) sse U0|ss|IseY junoaay/neeing/Aoueby
eleq pleyyim ~ sseibuop eiojeg

Ajsnojaaid Bujpued sjunowy

(sJejjop J0 spuesnoy) U} sjunowy)
¥661 ‘L Yol o sy - sjesodoid uoissiosed r66l Ad JO sniels
2 ANIWHOVLLY




p6-JEN-01

seljiAloe
Juswipuue pue Aiddns wnjuein

L12-€0F " 1'd 0002F G2-v6H

112€0} “Td 00004 , 6v-v6H

112601 “Td 00E'L6 00€E‘L6 S2-p6Y seliAnoe

JuewdojeAep pue yaseesas ‘Ajddns ABieu3
sweiboiq ABieuy

ADHINS 40 LNINWLHVd3d

“|eseueb ‘uononssuon
suonebyseaul eieuen)
suseuibu3l jo sdion Auuy

61€°L6
0/6'¥2

TIAID-AWHY 3HL 40 ININ1HVd3a

BEL'SOL i pieng [euolEN 21V .‘UolINASU0D Atepy
vS8°1s2 ‘PiENG [euOEN Auuy ‘UolONISUCD Bl
6S.'81 ©AI8S8H 82104 Jiy ‘UolONIISU0D AlElIy
BEV'Y TBAIBSBH [BABN ‘UORONAISUCD Auejijiy
L0861 “remesey Auly ‘uononisuod Aiejijiyy
¥60'G8 63104 Iy ‘UononusuoD ey
PEL'9NI z Auuy ‘uononusuod Asejjipy

uononuisuo Areliy

LI2-€0} -
LiS-€e0t -
bi2-€04 -
LI2E01 -
L12-€0}°
(A0 ]
Liceol”

oMo

mMmOmm

epim-esueje(]
‘uolenjess pue ‘|se) ‘yuswdojeep ‘Yoieesey
uolien|ea3 pue ‘ise| quewdojersq ‘yaseesey

L12-€0l”

009'S01 5 82104 Iy ‘Jusweinooid yesoly

L12-€01 'Td 0082}
¥6-L-2 000'0S - s “AAeN ‘uoisieauod pue Buipynqdiys

uoljoy pepujosey e|qejleAy e|qejleAy ebessop shep Gp shep cp JequinN
jeuojssasbuon junowy opepy epepy pue jo ejeq ueyj esopy uey) sse  uojssjosey
ejeq Pleyuim ssaibuoy elojeg
Ajsnojaeid Bujpued sjunowy
(s1ejjop Jo spuesnoy) uj sjunouty)
P66} ‘L Yol Jo sy - sjesodold UOISS|a8eH PEGL Ad JO SNielS
O ININHOVLLY

Federal Register / Vol. 59, No. 55 / Tuesday, March 22, 1994 / Notices




Federal Register / Vol. 59, No. 55 / Tuesday, March 22, 1994 / Notices

$6-18N-01

LIZ€E0L 1d

112 €0k Td

112-e01 1d
14380} 1d

112-€0L "Td

L12-€01 " 1'd

112801 1'd

ecd'62

608

L52°0F
0S4

008'8

000'99

000°001

822'1IS

‘uonebiiqo wosj pleyyim JeAsu elem spung ,

sjosiosd uonessucwep Aemybiy
uopesisuIwpy AemybiH elepey

............................................. ML..WJCﬁhu aﬁgnﬁgé

uGIHensiuIWpY JiSUBs ] (eiepe

............. ...-CO§_-JE ?@ ga:uﬁk
..::....:.........:...::.:...:..:.:.:.:::::..r.....wsgﬁh&
UONEASIUIWPY UBHEIAY [e16p8J

NOLLVLHOJSNVHL 40 ININLEV4Ia
................. _L......r.:.::::.&-anc_ﬂs b‘g g»:ﬂ

sesuedxe pue seuejes

suejjy ublesod |0 USHEISIWEY

F1viS 40 INIRLHV4IA

000'9}

000'081

I O — i DR L

ubjidy
|euojgsaubuoy

pepulosey e|qejleAy
unowy L
ejeg

sAep v shep 69 lequinN
ueyjeso  Ueyi SS9 uo|sS|IEeY
>~ ssaibuoy esojegd

Bujpued sunowy

ebessaly
jo ejeQ

o|qe|leAy
epeyy pue
PleYYUM
Ajsnojaeid

s RS Ve s e=—mdmosntze

(ssejjop §0 SPUBSNOY) U] SIUNOWY)
$661 ‘I Ya1ey Jo Y - sjesodoid UOISEIOSeH ¥661 Ad 4O SMSIS
0 INIFWHOVLLY

UORONIISU0D
ubigilredely j0 AtaiRg

yOILNI 40 ININLEVEI0
(siueiB IJOH) siueib eseymbions

ejdoed 10} AljUriuo

pue diySielimoewion

Buisnoy PejsiSSe 10§ SUOINGUIUOD ENUUY

Swieiboi4 Buisnoy
IN3NdO13A30

NVEHN ANV DNISNOH J0 IN3NIUVYd3a




8
Q
]
S
2
~
-
(2]
(=]
-t
Xl
N
=
o
2
3
«©
o
- @
]
=
P
~
n
wn
o
2
3
wn
—
(=)
>
~
bt
Q
——
n
D
2
=
Bt
QO
k>
<9

p6-48N-01

L12-€0L "Td 000'G2
L12-€0L "Td 000'2E
L12€0) "Td 000°'€9

LI2€0L Td SZ2'9)

LI2-€0L Td Z90°0}

LIS-E0L " Td 18L°}

LI2-€0L Td 002'88P

LI2€0} Td 000°L

490014 09-v64

182°1 65-v64

0002
000'S

002’88y

Pepuidsey e|qejieAy
unowy opepy
ejeQ

jelio|ssesSuny

ebessopy shep sp
joejeg uey) esopy

" ssasbuo) esojeg
Bujpued sjunowy

shep cp
uey} sse  UO|SS|Isel

epey pue
Pleyyim
Ajsnojaeid

(siejop jo spuesnoy) uj sjunowy)
P661 ‘) Yaiep Jo sy - sjesodoid uoissiosel pE6 Ad jo snels
9 ININHOVLLY

Se|ll|I9e) JO UoKoNISuUoY)
SuofBOUNWILIOD BlEp pue ‘josjuoo ‘Jybiy eoedg

uewdojerep pue yaieesey

NOLLVHLSININGY
30VdS ANV SOLLNYNOHIY TVNOLLYN

pun} sbuipjing [eiepe 4
eaweg sbuipying aqnd

NOLLVHLISINWQY S3DIAHIS TVHIANIO

wewdojeAep AGieue ssewoig
eoieg juswebeueyy |eroueul4

AHNSY3HL 3HL 40 AN3NLHVd3d

(punjisny
Aemute pue podily) sieweo sie 0} sjuewiked
sjuew/ed |ejuey
Aiejeioeg ey o eay0

sjueweaoidun pue ‘uolonIisuoo ‘uolsinboy

sesuedxe Bunesedp
pJeny |seo)
(punj 1snu Aemue
pue podity) suodiie Joj pie-ui-sjuess
UOljeJjSUILIPY UOHBIAY jeiepe

luewdojeAsp pue yoseeses-peosjiey
uonesisiviwpy peoljiey [eiepe4

unosdy/neeing/Asueby




13601

Federal Register / Vol. 59, No. 55 / Tuesday, March 22, 1994 / Notices

v6-1BN-0L g ebed
‘uonebi|qo WoJj pleyylim J8ABU 818M Spun4 ,
z19'09s°L 690'S20°L TZL'9v6'L 190°922°} SNOISSIOS3d V101
112601 "Td 000'L v6-1-€ 0022 £6-1-11 00.'8 TN ot 5TY gt it st L o 18ju8) s_domztoz .
A —N.ﬂOP |_& SO.N Vm. —.M OOO.— £6- -.-w 1 OOQ.N wm.vmm ...................................... mQMCO&O ﬂ:ﬂ thG_NW
! Aoueby uoyeuuoyu| sejels pelun
g £6-1-11 SLL'9 (e s o AT S LT S e sesuadxe pue morm_uw,
einiisu| ednsnr efels -
LIZ€0L “Td 0042} ¥6-L2 00L24 29-Pot s et sesuedxe pue seuefes
uojssiwwo) AiojeinBey 1eejonN
L12€0L " Td 000'G ¥6-LC 000'04 ) g )< R TR e 8JMjonUISeIjuI Yoseaesel dlWwepedy
UOIEPUNO 82UBIOS (BUOHEN
112604 " Td Sh.w ¥6-2-2 OG\..F GOBH s s e s uoyels >ﬂ~0‘_ |eeis|
1 juswdojeAe(] [euOlBUIBIU| JO} PIBOG
S31ON3DV INIANIJIANI HIHIO
guwnm OOw.m—. £6-1-41 : OO—.N— Vm.ﬁmm ...................................... sesuedxe u:ﬂ mﬂtﬂ_uw
NOLLVHLSININGY SS3NISng ,_._<,sm. L
uonoy pepujosey e|qejjeAy 8|qe|ieAy ebessopy ~ shepg skep SP lequinN
jeuoissesbuoy -  unowy epep epep pue - joejeq usyj} esol ueyIsse UOSS|I8eH junoddy/neaing/Asueby
ejeq PleyyiMm T ssesbuo) esojeg
Ajsnojaeud

Gujpued sunowy

$661 ‘L YoJey JO SY - sjesodoid uolss|asel v66L Ad JO sniels

(s1ejjop J0 sSpuesnoy) U sjunouly)

O ININHOVLLY




£
2
g
d
i
3
=
]
4
=
~
B
W»
W.
~
5
:
®
g
¥
By

p6-18N-L0

PATY

VLIS
000’8

0€s'oy
6LT°LEE"L

8r0°166

E€6€L-01

€6-€1-0} £68'95Z
EGEL-01 S64'0y
€6-€1-01 6E9°1O¥

E66L-L1 650°8t 1
€6-€L-01 0008

€661-11 0ES'or
000'008°t €661-11 6LZ'LEL'E

Siv'16S p6-LT
£661-41
€6€L01 1 SLb'V6E

"SosuLdX® SARNBIUILDE UO uogeywi)
uogensjupwpy Rundeg epog

S3DINHIS NVIWNH
ANV HLTV3H 40 AN3Wi¥Yd3a

98UBJ8( ‘UCHBAIBSUOD SJIPIAA
suofeAlasay
Aseyiyy ‘uogeAiRsuOD SpIPUA

TAID - 3SN3430 40 INIWLYVY4IQ

‘Pun} uogisuB) PuUB UoREZYqOWS]
uswdopAsQ EUCRBWSIY 10} AoueBy

Juncaoe wesboid ucvcmcc Aeyjiw uBIc 4
"Ruesd Bupueuy Areypw ubjeio 4

B Tl e e T JWiouod3y

souEsissy Aundes jeuopeusell)

AN3QIS3Hd IHL
Ol Q3LVIYdOUddV SANN4

(#) sjuows  uopoy pasnbey Kouaby ofiessayy (+)eBueys  jsenbey  sequiny
“snipy [euojs fjjeuocys 18W0 o eeg jusnbasqng  jeuiBug  jeusjeg
SApeinwing -saibuo) -saubuos  eaneinwng Pojjjwsuelj sjunouly

Fisesesioy

Junodsy/neaing/Asuaby

(ssejjop jo spuesnoy) uj sjunowy)
¥881 ‘L YaIBW Jo SV - SI€112J9Q PEEL A4 IO SMEIS
T INIWHOVLLY




76-18N-L0

£SEZEL'Y 860'0FY'Y 8YS'LET') £06'VPEE’L STVHH3430 Tviol

£Z)'vL8 LEL'V9G'L £6°6L-41 098'GE8'T pun} sBuipjing 2iqnd
eomag sBuiping 21qand

NOLLYMLSININGY SIDIAY¥IS TYHINIO

£6-6L-}LL L9Z'6¥
£6-€L-01 punj aouejsisse uonelBiw
pue aabnja) Aouablowa saje)s payun

sweiboid @abnjay 10) neaing

31V.iS 40 INIWLNVd3A

v6-L-€ (+) syuaw uojjoy paiinbay Kouaby abessay (+) aBueyn jsanbay
jo se -snipy jeuois Ajjeuois 1BWO jo ajeq juanbasqng  |euiBuo [TEIET junoaayjneaingjAouaby

pasuajeq  @Apeinwny -saibuod -saiBuon 2Ane|IDWND papjwsuel] sjunowy
junowy [-)seseajay

7}
-5}
Q
=
(=]
Y4
-~
-
D
[}
-
o
o
=
o
—~
)
b
>
o)
o
172}
5}
£
=
~
0
n
o
<
o
0
©
-
~
g
B
&
[~
®
g
o
5
==

(siejjop JO SpueSNOYj U} sjunowy)
P66 ‘) UDIBN JO SY - S|eM9jaQ 664 Ad 10 SMIEIS
0 INIWHOVLLY

[FR Doc. 94-6588 Filed 3—-21-94; 8:45 am]

BILLING CODE 3110-01-C







““l:::llllli. ig
l

lﬂﬂl
ill

iiiiii'

;.
I

oy

il

|
|lmmul‘

il
-

s

T

'|||||
e

a1
A

{

l"""’
InmJ

-

Tuesday
March 22, 1994

Part Vi

Department of
Education

Office of the Secretary

- 34 CFR Part 668

Standards for Participation in Title IV,
HEA Programs; Proposed Rule




13606

Federal Register / Vol. 59, No. 55 / Tuesday, March 22, 1994 / Proposed Rules

DEPARTMENT OF EDUCATION
Office of the Secretary
34 CFR Part 668

Standards for Participation in Title IV,
HEA Programs

AGENCY: Department of Education.
ACTION: Request for comments.

SUMMARY: On December 20, 1993, the
President signed Public Law 103-208,
the Higher Education Technical
Amendments of 1993. This notice
requests public comments on how to
implement certain provisions of the
technical amendments relating to the
determination of school default rates.
DATES: Comments must be received on
or before April 11, 1994,

ADDRESSES: All comments concerning
this issue should be addressed to
Pamela A. Moran, Acting Chief, Loans
Branch, Division of Policy
Development, Policy, Training, and
Analysis Service, U.S. Department of
Education, 400 Maryland Avenue SW.
(room 4310, ROB-3), Washington, DC
20202-5449.

FOR FURTHER INFORMATION CONTACT:
Doug Laine, Program Specialist, Loans
Branch, Division of Policy
Development, Policy, Training, and
Analysis Service, U.S. Department of
Education, 400 Maryland Avenue SW.
(room 4310, ROB-3), Washington, DC
20202-5449. Telephone (202) 708-8242.
Individuals who use a
telecommunication device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
2(c)(55) of Public Law 103-208 amends
section 435 of the Higher Education Act
of 1965, as amended (the Act), 20 U.S.C.
1085. This section modifies the process
governing schools' appeals of their
cohort default rates based on allegations
of improper loan servicing. This
provision adds a new paragraph on
appeals based upon allegations of
improper loan servicing to section
435(a) of the Act stating that an
institution that is subject to loss of
eligibility for the Federal Family
Education Loan Program pursuant to
section 435(a)(2)(A); is subject to loss of
eligibility for the Federal Supplemental
Loans for Students program pursuant to
section 428A(a)(2); or is an institution
whose cohort default rate equals or
exceeds 20 percent for the most recent
year for which data are available, may
include in its appeal of such loss or rate
a defense based on improper loan

servicing (in addition to other defenses).
In any such appeal, the Secretary shall
take whatever steps are necessary to
ensure that the institution has access to
a representative sample (as determined
by the Secretary) of the relevant loan
servicing and collection records of the
affected guaranty agencies and loan
servicers for a reasonable period of time,
not to exceed 30 days. The Secretary
shall reduce the institution’s cohort
default rate to reflect the percentage of
defaulted loans in the representative
sample that are required to be excluded
pursuant to section 435(m)(1)(B) of the
Act.

In making suggestions, commenters
should also review section 435(m)(1)(B)
of the Act, which states that in
determining the number of students
who default before the end of the fiscal
year, the Secretary shall include only
loans for which the Secretary or a
guaranty agency has paid claims for
insurance. That section also provides
that, in considering appeals with respect
to cohort default rates pursuant to
subsection (a)(3), the Secretary shall
exclude any loans which, due to
improper servicing or collection, would,
as demonstrated by the evidence
submitted in support of the institution's
timely appeal to the Secretary, result in
an inaccurate or incomplete calculation
of the cohort default rate.

The Secretary intends to issue
regulations establishing procedures for
schools to appeal their default rates
based on improper loan servicing. The
Secretary intends to issue these
procedures in an interim final rule with
a request for comments. This notice
solicits public help in developing such
procedures. The Secretary invites public
comment on any aspect of
implementing the statute, but in
particular, the Secretary would
appreciate comments on the procedural
issues discussed below.

Pending the issuance of regulations,
the Secretary will continue to construe
the Act in the course of adjudicating
pending appeals based upon allegations
of improper loan servicing. Under
Public Law 103-208, the changes to
sections 435(a)(3) and 435(m)(1)(B) of
the Act apply with respect to
determinations (and appeals of
determinations) of cohort default rates
for fiscal year 1989 and succeeding
fiscal years. The Act does not provide
for reopening prior determinations.

1. Procedures for use in determining
whether to exclude loans which due to
improper servicing or collection would
result in an inaccurate or incomplete
calculation of a school’s cohort default
rate.

The Secretary would appreciate
comments which suggest procedures for
the Secretary to use in determining
whether to exclude any loans which,
due to improper servicing or collection
would, as demonstrated by the evidence
submitted in support of the institution’s
timely appeal to the Secretary, result in
an inaccurate or incomplete calculation
of (the institution’s) cohort defauit rate.
The Secretary is particularly interested
in receiving suggestions for procedures
which are clear and concise and which
will result in completion of the appeal
process within the statutory time
frames. Commenters may also want to
comment on procedures the Secretary
should follow in identifying loans the
inclusion of which would, due to
improper servicing or collection, result
in an inaccurate or incomplete
calculation of the cohort default rate.

2. Procedures for sampling of loan
servicing and collection records.

The Secretary would appreciate
comments which suggest a process for
selecting a representative sample of the
relevant loan servicing and collection
records to be reviewed and identifying
which records are relevant. The
Secretary notes that statistical sampling
seems most appropriate for this
situation. The Secretary also notes that
there are different types of statistical
sampling, and different sampling
procedures can result in different levels
of accuracy. The Secretary asks
commenters to suggest the type and
parameters of sampling and provide
reasons for any recommendations.

The Secretary also solicits ideas on
the procedures for requesting relevant
loan servicing and collection records,
and the time frame for making such
requests. The Act states that a school
must have access to a representative
sample of the relevant loan servicing
and collection records for a reasonable
period of time, not to exceed 30 days.
The Secretary is willing to consider a
shorter time frame than 30 days.

3. Procedures for schools to review
tape dump data provided by the
guaranty agencies to the Secretary for
use in determining cohort default rates.

Section 2(c)(60)(A) of Public Law
103-208 also amended section
435(m)(1)(A) of the Act to allow a
school an opportunity to review and
correct the tape dump data for the
school (which provides information on
the loans included in the calculation of
the school’s cohort default rate) before
the rates are calculated. The tape dump
data is provided by the guaranty
agencies to the Secretary.

The Secretary also intends to issue
appropriate regulations, consistent with
this amendment, establishing
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procedures and time frames for
institutions to request data from the
guaranty agencies and resolve
discrepancies. This notice solicits
public help in developing such
procedures and time frames, and in
determining how they should relate to
other procedures for correcting data,
specifically as found in 34 CFR
668.15(g)(1). The Secretary notes that
the requirement for precalculation

review is not effective until October 1,
1994,

Regarding the procedures and time °
frames for review and correction of data
provided by the guaranty agencies, the
Secretary is particularly interested in
suggested time frames that provide
ample opportunity for review and
correction, but still allow the Secretary
to issue cohort default rates in a timely
manner. In addition, the Secretary is

interested in public comment on the
effect of such precalculation reviews on
further appeals by the institutions under
34 CFR 668.15(g)(1).

Dated: March 8, 1994.
David A. Longanecker,

Assistant Secretary for Postsecondary
Education.

[FR Doc. 94-6592 Filed 3-21-94; 8:45 am)
BILLING CODE 4000-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[FRL—4853-2]

State of Alaska Petition for Exemption
From Diesel Fuel Sulfur Requirement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of final decision.

SUMMARY: On February 12, 1993, the
Governor of Alaska submitted a petition
requesting that the State of Alaska be
considered for certain exemptions from
the diesel fuel sulfur requirements of
section 211(i) of the Clean Air Act, as
amended. Alaska did not request an
exemption from the minimum cetane
requirement for motor vehicle diesel
fuel as set forth in section 211(i) of the
Act.

Today's final decision grants the
exemptions requested by the State of
Alaska from the diesel fuel sulfur
content requirement of section 211(i) of
the Act and related provisions in section
211(g). The exemptions are based on the
finding that it is unreasonable to require
persons in Alaska who are located in
remote communities not served by the
Federal Aid Highway System (FAHS),
and, at this time, for persons served by
the FAHS in Alaska, to comply with the
sulfur requirement of section 2116) and
those related portions of EPA’s motor
vehicle diesel fuel regulations, 40 CFR
part 80, due ta Alaska’s unique
geographical, meteorological and
economic factors, as well as significant
local factors.

DATES: The exemptions are effective en
March 22, 1994, pursuant to 5 1.S.C.
553(d)(1), which allows publication of a
rule less than 30 days before its effective
date, where, as here, such rule grants or
recognizes an exemption or relieves a
restriction.

ADDRESSES: Copies of information
relevant to this final decision notice are
available for inspection in public docket
A-93-14 at the Air Docket (LE-131) of
the EPA, room M-1500, 401 M Street
SW., Washington, DC 20460, (202) 260—
7548, between the hours of 8:30 a.m. to
noon and 1:30 p.m. to 3:30 p.m. on
Monday through Friday. A duplicate
public docket, AK1-1993-1, has been
established at U.S. EPA Region X, 1200
Sixth Avenue (AT-082), Seattle, WA
88101, (206) 553-0180, and is available
between the hours of 8 a.m. to 11:30
a.m. and 12:30 p.m. to 4:30 p:m. on
Monday through Friday. As provided in
40 CFR part 2, a reasonable fee may be
charged for copying services.

FOR FURTHER INFORMATION CONTACT: Ms.
Whitney Trulove-Cranor, Environmental
Protection Specialist, Field Operati

and Support Division (6406]}, 401 M
Street SW., Washington, DC 20460,
(202) 233-90386.

SUPPLEMENTARY INFORMATION:

I. Background

Section 211(i)(1) of the Act makes it
unlawful, effective October 1, 1993, for
any person to manufacture, sell, supply,
offer for sale or supply, dispense,
transport, or introduce into commerce
motor vehicle diesel fuel which
contains a concentration of sulfarin .
excess of 0.05 percent (by weight}, or
which fails to meet a cetane index
minimum of 40. Section 211(i)(3)
establishes the sulfur content for fuel
used in the certification of heavy-duty
diesel vehicles and engines. Section
211(i)(4) provides that the States of
Alaska and Hawaii may seek exemption
from the requirements of this subsection
in the same manner as provided in
section 325! of the Act, and requires the
Administrator to take final action on
any petition filed under this section,
which seeks exemption from the
requirements of section 211(), within
12 months of the date of such petition.

Section 325 of the Act prowides that
upon application by the Governor of
Guam, American Samoa, the Virgin
Islands, or the Cammonwealth or? the
Naorthern Mariana Islands, the:
Administrator may exempt any person
ar source in such territory from various
requirements of the Act, including
section 211(i). An exemption may be
granted if the Administrator finds that

tiance with such requirements is
nof feasible oris unreasonable due to
unique geographical, meteorslogical, or
economic factors of such territary, or
other local factors as the Administratar
deems significant,

IL Petition for Exemption

On February 12, 1993, the Honorable
Walter J. Hickel, Governor of the State
of Alaska, submitted a petition to:
exempt motor vehicle diesel fuel in
Alaska from all of the requirements of

V Section 211(i)(4) mistakenly refers 10
exemptions under ssction 324 of the Act
Recovery for Small Business Marketers of
Petroleum Products”), whila the proper seferencs is
to section 328. Congress clearly intended'to refurto
section 325, as shown by the language used in
section 211(i)(¢), and the United Statss Code
citation used in section 806 of the Clean Air Act
Amendments of 1990, Public Law No. 101544,
Section 806 of the Amendments, which added
paragraph i to section 211 of the Act, usad 42 ST,
7625~1 as the United States Code designation for
section 324. This is the proper designation for
section 325 of the Act. Also see 136 Geng: Rec.

* 517238 (daily ed. October 26, 1990) (statement of

Sen. Murkowski),

section 211(i) except the minimum
cetane index requirement of 40. The
petition requested a short-term
exemption for areas accessible by the
FAHS and a permanent exemption for
areas not accessible by the FAHS. The
short-term exemption would exempt
motor vehicle diesel fuel manufactured
for sale, sold, supplied, or transported
within the FAHS from meeting the
sulfur content requirement specified in
section 211(i) until October 1, 1996.
Those areas of Alaska not reachable by
the FAHS would be permanently
exempt from the sulfur content
requirement of section 211(i). The
petition was based on geographical,
meteorological, air quality, and
economic factors unique to the State of
Alaska.

The following discussion summarize
the contents of the petition.

A. Geography and Location of the Stat.
of Alaska

At 586,000 square miles in'area,
Alaska is about one-fifth as large as the
combined area of the lower 48 states,
Because of its extreme northern

* location, rugged terrain and sparse

population, no other state relies on
barges to deliver petroleum products to
the extent Alaska does. Only 35% of
Alaska’s communities are served by the
FAHS which is a combination of road
and marine highways, Communities
accessible by the FAHS account for 69%
of the total State population. The
remaining 65% of Alaska’s communities
are served by barge lines and are
referred to as “remote’ communities,
Although barge lines can directly access
some remote communities, thosa
communtities that are not located on a
navigable river are served by a two-stage
delivery system: over water by barge
line and then over land to reach the
community. Remote communities with
populations over 100 account for 13%
of the total State population. The
remaining 18% of the population
consists of remote communities with
populations less than 100 persons. In
1990, the State’s total population was
only 550,043

Because of the State’s high latitude, it
experiences seasonal extremes in the
amount of daily sunlight, which fn turn
affects the cost of construction in
Alaska. For example, the city of
Anchorage, located at 61° latitude,
receives approximately 19 hours of
sualight on a summer day, and
appreximately 5.5 hours of sunlight on
awinter day; whereas, the community
of Point Barrow, located at 71° latitude,
receives approximately 24 hours of
sunlight on a summer day, and
approximately zero hours of sunlight an
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a winter day. Alaska’s petition states
that this limitation on the amount of
winter-time daylight is one reason why
construction costs in the State are high
compared to the lower 48 states.

According to the petition, Alaska’s
extreme northern location places itina
unique position to fuel transcontinental
cargo flights between Europe, Asia, and
North America. Roughly 75% of all air
transit freight between Europe and Asia
lands in Anchorage, as does that
between Asia and the United States. The
result is a large market for jet-A fuel
produced by local refiners, which
decreases the importance of highway
diesel! fuel to these refiners. Based on
State tax revenue receipts and estimates
by Alaska’s refiners, diesel fuel
consumption for highway use represents
roughly 5% of total distillate fuel
consumption.

B. Climate, Meteorology and Air Quality

Alaska’s climate is colder than that of
the other 48 states. The extremely low
temperatures experienced in Alaska
during the winter impose a unique fuel
composition requirement for diesel fuel
in Alaska, known as a *‘cloud point”
specification.2 Although all highway
diesel fuels, which are governed by the
American Society of Testing and
Materials (ASTM) product
specifications, are required to meet a
cloud point specification, the cloud
point varies from one area to another
since it is based on the tenth percentile
minimum ambient temperature for the
area in which the fuel will be used.3
Alaska has the most severe cloud point
specification for diesel fuel in the U.S.
at —56 °F. For this reason, all diesel fuel
used in the State of Alaska is produced
by refiners located in Alaska. Jet-A
kerosene meets the same cloud point
specification as No. 1 diesel fuel (which
is marketed primarily during the winter
as opposed to No. 2 diesel fuel which
is marketed primarily in the summer)
and is commonly mixed with or used as
a substitute for No. 1 diesel fuel.
However, because jet-A kerosene is
allowed a maximum sulfur content of
0.3%, the new diesel fuel sulfur
requirement of 0.05% would prohibit
using jet-A and No. 1 diesel fuel
interchangeably.

Ice formation during the winter
months restricts fuel delivery to remote

2The cloud point defines the temperature at
which a cloud or haze of wax crystals appears in
the oil. Its purpose is to ensure a minimum
temperature above which fuel lines and other
engine parts are not plugged by solids that form in
the fuel.

* Annual Book of ASTM Standards, Designation
D975-89 “*Standard Specification for Diesel Fuel
Qils,” Current edition approved March 31, 1989,

areas served by barge lines. Therefore,
fuel is generally only delivered to these
areas between the months of May and
October. This further restricts the ability
of fuel distributors in Alaska to supply
multiple grades of petroleum products
to remote communities.

The only violations of ambient air
quality standards in Alaska are for
carbon monoxide (CO) and particulate
matter (PM,0). CO violations have only
been recorded in the State's two largest
communities: Anchorage and Fairbanks.
PM,o violations have only been
recorded in two rural communities,
Mendenhall Valley of Juneau and Eagle
River, a community within the
boundaries of Anchorage. The most
recent PM,, inventories for these two
communities show that these violations
are the result of fugitive dust from
paved and unpaved roads, and that
motor vehicle exhaust is responsible for
less than one percent of the overall PM o
being emitted within the borders of each
of these areas.$ Moreover, Eagle River
has not had a violation of the PMo
standard since 1986 and plans to apply
for a change in its attainment status.
Mendenhall Valley has plans for
extensive road paving to be
implemented to control road dust. The
sulfur content of diesel fuel is not
expected to have any significant impact
on ambient PM;, or CO levels in any of
these areas because of the minimal
contribution by motor vehicles to PM,o
in these areas and because diesel fuel
sulfur content has no direct effect on
vehicle CO emissions.S

C. Economic Factors

Alaska states in its petition that local
refineries have limited refining
capabilities. Demand for jet-A kerosene,
which is sold as No. 1 diesel fuel
because it meets Alaska’s winter cloud
point specification, accounts for almost
fifty percent (50%) of distillate
consumption and dominates refiner
planning. A survey of the refiners in
Alaska, conducted by the State, revealed
that it would cost over $100,600,000 in

4"'PM o Emission Inventories for the Mendenhall
Valley and Eagle River Areas,” prepared for the U.S.
Environmental Protection Agency, Region X, by
Engineering-Science, February 1988.

s Some reduction of vehicle CO and hydrocarbon
{HHC) emissions may ogccur as an indirect result of
the use of aftertreatment devices which may be
used by engine manufacturers to comply with the
more stringent 1994 particulate standards (55 FR
34121, August 21, 1990). Although it is possible
that the use-of high-sulfur diesel fuel will have an
adverse effect on the function of such aftertreatment
devices, negating the benefit of CO reduction,
engine out emissions of CO will not be affected by
the use of high-sulfur diesel. Furthermore, diesel
powered vehicles are inherently low CO emitters
and do not contribute significantly to ambient CO
levels.

construction and process modifications
to refine Alaska North Slope (ANS)
crude into 0.05% sulfur diesel fuel to
meet the demand for highway diesel
fuel. Among the reasons for the high
cost include the construction costs in
Alaska, which range from 25% to 65%
higher than costs in the lower 48 states,
and the cost of modifying the fuel
production process itself. The petition
states that because there is such a small
demand for highway diesel fuel in
Alaska, the costs that would be incurred
to comply with section 211(i)'s sulfur
requirement are excessive; and without
an exemption from having to meet this
requirement, most refiners would
choose to exit the market for highway
diesel fuel. Although one refiner has
discovered a low-cost approach to
producing 0.05% sulfur diesel fuel,
information provided to EPA
subsequent to the receipt of this petition
revealed that this fuel is a custom Arctic
Heating Fuel that has its own unique
specifications and does not meet all
ASTM standards for highway diesel
fuels such as No. 1 and No, 2 diesel.
Therefore, this low-sulfur diesel fuel
would not be marketed for commercial
use, but only for internal use in fleet
vehicles on the North Slope.¢

Currently, barge shipments of diesel
fuel to remote communities do not
require segregation of diesel fuel used in
motor vehicles from diesel fuel used for
off-highway purposes. It would be
costly to create separate storage facilities
and tankage for transportation of low-
sulfur highway diesel fuel to remote
communities, where motor vehicle
diesel fuel consumption represents less
than 5% of total distillate consumption.
Since the majority of diesel fuel
consumption in these communities is
for off-highway purposes (generation. of
electricity, heat, non-road vehicles) the
cost associated with converting the
entire diesel fuel supply to low-sulfur
diesel would be prohibitive, increasing
the overall cost of living in these
communities. Currently, it is not
uncommon for the cost of electricity to
exceed 50 cents/kwh in remote
communities, as opposed to the cost of
electricity for communities on the
FAHS, which ranges from 6.6 cents/kwh
to 11.25 cents/kwh. In comparison, the
national average cost of electricity in
1992 was 6.8 cents/kwh for all sources

s Letter from Robert G. Kratsas, Manager,
Environment, Health and Safety, ARCO Alaska, Inc
to Commissioner John A. Sandor of the Alaska
Department of Enviranmental Conservation (DEC),
March 10, 1992, and letter from George R.
Snodgrass. Staff Engineer, Air Sciences, ARCO
Alaska, Inc. to Ronald 6. King of the Alaska DEC,
April 9. 1993.

{
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(i.e., residential, commercial, industrial,
and other).?

The Alaska Department of
Environmental Conservation (ADEC)
has estimated that refiners would have
to charge an additional 28 to 46 cents
per gallon of highway diesel fuel to
recover the cost of the investment to
produce low-sulfur diesel fuel,
compared to an estimated 3 to 5 cents
per gatlon increase for the lower 48
states. Currently, the price of diesel fuel
marketed on the FAHS in Alaska ranges
from $1.09 to $1.21 per gallon. Prices of
diesel fuel in remote communities
currently range from $1.45 to $2.65 per
gallon.

D. Environmental Factors

Information provided to EPA by the
State of Alaska subsequent to receipt of
the petition indicates that the current
sulfur content for diesel fuel in Alaska
averages approximately 0.1% by weight
for nine months of the year, and 0.25%
by weight for the remaining three
months of the year. Thus, the current
level of sulfur in motor vehicle diesel
fuel used in Alaska is well below the
current ASTM sulfur specification of
0.5% (by weight).s

11L. Public Participation

Following the August 27, 1993
publication of EPA’s proposed decision
to grant the exemptions requested by
Alaska, there was a thirty day comment
period, during which interested parties
could request a hearing or submit
comments on the proposal. The Agency
received no request for a hearing.
Comments in support of EPA’s proposal
to grant the exemptions were received
from Kodiak Oil Sales, Inc., BP
Exploration (Alaska), Inc., and BP
Pipeline (Alaska), Inc. The Engine
Manufacturers Association (EMA)
submitted comments expressing
concern about engine manufacturer's
warranty and recall ability for diesel
vehicles in Alaska fueled with high
sulfur diesel fuel. The Alaska
Department of Environmental
Conservation (DEC) submitted a request
to the Agency that this final decision
notice address the issue of dyeing diesel
fuel not intended for use in motor
vehicles. In light of their petition for
exemption from the diesel sulfur
requirements, the Alaska DEC requested
a waiver from having to dye
noncomplying diesel fuel.

?""Monthly Energy Review," Energy Information
Administration, U.S. Department of Energy, March
1993,

* American Society for Testing and Materials
Standard D975.

Manufacturer’s Emissions Warranty

The Agency acknowledges that
vehicles which were certified with low
sulfur diesel fuel may be unable to meet
federal emissions standards if ame
fueled with high sulfur diesel fue
However, EPA believes that waiving
engine manufacturers’ liability from the
general warranty provisions of section
207 is not necessary to protect
manufacturers from unreasonable
warranty recoveries by purchasers. The
emission defect warranty requirements
under section 207(a) of the Act require
an engine manufacturer to warrant that
the engine shall conform at the time of
sale to applicable emission regulations
and that the engine is free from defects
which cause the engine to fail to
conform with applicable regulations for
its useful life. In practice, this
is applicable 1o a specific list of
emissions and emissions related engine
components.

It bas been consistent EPA policy that
misuse and/or i maintenance of
a vehicle or engine by the purchaser,
including misfueling, may create a
reasonable basis for denying warranty
coverage for the specific emissions and
emissions related engine components
affected by this misuse. In this case,
while use of fuel exempted from the
sulfur content limitation cannet be
considered “misfueling,” it will have
the same adverse effect on emissions
control ts. Thus, EPA believes
that where :ﬁ use of high sulfur diesel
fuel will have an adverse impact on the
emissions durability of specific engine
parts or systems, such as a trap oxidizer
or other afiertreatment devices, the
manufacturer will have a reasonable
basis for denying warranty coverage on
that part or other related parts.
However, as has consistently been
EPA’s policy, these components not
adversely affected by the use of high
sulfur diesel should continue to receive
full emissions warranty coverage.

Recall Liability

Heavy-duty engine manufacturers are
responsible for recalling and repairing
engines that do not comply with
emission requirements for their useful
lives. EPA tests engine classes to
determine whether engines comply with
applicable emission standards when
properly used and maintained. Under
section 207(c), if a substantial number of
engines in a specific engine class do not
comply when tested, that entire class
can be recalled. If a situation arose in
which an engine fueled with exempted
diesel fuel were included in an EPA in-
use i test program, EPA
would determine, on a case-by-case

basis, if the noncompliance were the
result of the use of the exempted diesel
fuel. If it were determined that the
exempted fuel was the cause of the
engine’s failure to meet the applicable
emission standards, that fact would be
considered before seekinga recall of the
class. Given the fact that high sulfur
diesel fuel will be used in vehicles in
Alaska until at least October 1, 1995, the
Agency does not intend to use test
results (emissions levels) from these
vehicles to show noncompliance by
those engines for the purpose of
recalling an engine class.9 In cases in
which it was determined that the overall
class was subject to recall, however,
individual engines would not be
excluded from repair on the basis of the
fuel used. Manufacturers are responsible
for repairing any engine in the recalled
class regardless of its history of
tampering or malmaintenance. The
situation that would occur in Alaska is
no different and, thus, the
manufacturers should remain liable for
performing recall repairs on these
engines when required.
Dyeing Noncemplying Diesel Fuel

The motor vehicle diesel fuel
regulations, codified at 40 CFR 80.29,
provide that any diesel fuel which does
not show visible evidence of the dye 1,4
dislkylamino-anthraguinone shali be
considered to be available for use in
motor vehicles, and subject to the sulfur
and cetane index requirements.
Although today's action exempts diesel
fuel in Alaska from the sulfur
requirement until at least October 1,
19986, it does not exempt diesel fuel in
Alaska from the minimum cetane

irement.

l he Alaska DEC and various refiners
in Alaska have indicated to EPA that ali
diesel fuel manufactured for sale and
marketed in Alaska, for use in both
moter vehicle and nonroad applications,
meets the minimum cetane requirement
for motor vehicle diesel fuel. Therefore,
dyeing diesel fuel to be used in nonroad
vehicles will be in Alaska
as long as it has a minimum cetane
index of 40.10 However, in the event that

*1f the Agency determines that areas on the
hi?‘mav system will have to comply with the Jow
sulfur diesel fuel requirements beginning October 1,
1996, any motor vehicle introduced
onore:,ﬂt!h.f&h.\dudil i
located on the highway system, wou subject
lousinslowwlfurdiudyﬁml.'rbescwhlch
would aiso be subject to EPA's in-use L
test program. If such vehicles are found to be in
noncompliance with emissions standards, EPA may
use the tes! results as a basis for determining the
recall of an engine class.

-mr:mdmmxhnmkmnd&nm
highway system will be required to use fit)
dieset fuel beginning October 1, 1996, diesel fuel
manufactured for sale and marketed on the highway

into commerce
in an area
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high sulfur diesel fuel is exported from
Alaska to the lower-48 states, it would
be necessary for the importer facility to
add dye to the noncomplying fuel before
it is introduced into commerce. At this
time, EPA will not require high-sulfur
diesel fuel to be dyed if it is being
exported from the lower-48 states to
Alaska. However, the product must be
clearly marked as diesel fuel for export
only that does not comply with the
sulfur standard for motor vehicle diesel
fuel, and supporting documentation
substantiates that it is for export to
Alaska only.

1V. Final Decision

Preseatly, refiners in the State of =
Alaskaare the only source of highway
diesel fuels meeting the arctic cloud
point specification. Such fuels are not
currently available in the lower 48
states. Given the petroleum refining,
storage and distribution infrastructure
in the State of Alaska, in-state refiners
and residents of remote communities
would be most affected if required to
comply with the section 211(i) diesel
fuel sulfur content requirement.

In complying wit}r?%m section 211(i)
sulfur requirement, refiners have the
option to invest in the process
modifications necessary to produce low-
sulfur diesel fuel for use in motor
vehicles, or not invest in the process
modifications and only supply diesel
fuel for off-highway purposes (e.g.,
heating, generation of electricity, fuel
for non-road vehicles). Most of Alaska's
refiners indicated that given the
minuscule size of the highway diesel
fuel market in Alaska, they could not
justify the investments required to
produce low-sulfur diesel fuel and
would choose to exit the market for
highway diesel fuel if this exemption is
not granted. Although one refiner
appears to have discovered a low-cost
approach to producing a diesel fuel that
meets the section 211(1) sulfur
requirement, this fuel does not meet
ASTM viscosity specifications for No. 1
diesel. Another limitation to this low-
cost approach is that the process
modifications involved in producing
low-sulfur diesel fuel would resultina
substantial decrease in yield. The
refiner indicated to EPA that even if it
could produce a commercial grade low-
sulfur diesel fuel, it would primarily be
for internal use only, as the refiner does
not have the capacity to supply Alaska's
highway diesel fuel market. In addition,
the cost and logistics of distribution to

system that does not have visible evidence of the
dye will be presumed to be intended for use in
motor vehicles and must be in compliance with the
maximum 0.05% sulfur standard, as well as the
minimum cétane standard of 40.

areas on the highway system would also
be prohibitive due to the location of the
refineries. !

Because compliance with the low-
sulfur requirement would, at this time,
create a severe economic burden for
refiners, distributors and consumers of
diesel fuel in the State of Alaska, EPA
grants a three year exemption from this
requirement to communities served by
the Federal Aid Highway System until
October 1, 1996.12 This economic
burden is created by unique
meteorological conditions in Alaska and
unique distillate product demands as
outlined above. As a result of these
conditions, low-sulfur diesel fuel was
not available for commercial use in
Alaska by October 1, 1993, when the
section 211(i) requirement went into
effect.

EPA believes that a three year
exemption from the diesel fuel sulfur
content requirement is a reasonable time
period for areas served by the FAHS.
During the exemption period, the State
of Alaska plans to establish a Task Force
(in which an EPA representative will
participate) to evaluate further the
availability of arctic-grade, low-sulfur
diesel fuel from out-of-state refiners, the
costs associated with importing the fuel,
and the costs of storing and distributing
the fuel to areas on the highway system.
If the Task Force's evaluation provides
adequate proof that it is not
economically feasible to produce or
import an arctic-grade diesel fuel that
meets the 0.05% sulfur requirement,
and that it would not be feasible for EPA
to impose an intermediate sulfur
content standard for motor vehicle
diesel fuel used in areas served by the
highway system, and no other
alternatives are discovered, the State
will have adequate time to prepare and
submit another exemption request. If a
new exemption request is submitted,
EPA will publish another notice in the
Federal Register and re-examine the
issue of an exemption.

Although the State’s largest
communities, Fairbanks and Anchorage,
are CO nonattainment areas, granting
this exemption is riot expected to have
any significant impact on ambient CO
levels because the sulfur content in
diesel fuels does not directly affect CO
emissions as explained above. Two rural

11 Letter from George R. Snodgrass, Staff Engineer,
Air Sciences, ARCO Alasks, Inc., to Ronald G. King
of the Alaska DEC, April 9, 1993.

12EPA will consider a community to be served by
the Federal Aid Highway System if it can be
reached by an on-road vehicle from the contiguous
road system or by barge on the marine highway
system. All other communities not accessible by the
contiguous road or marine highway system will be
considered remote communities.

communities are designated
nonattainment areas with respect to
PM,0; however, motor vehicle exhaust is
responsible for less than one percent of
the overall PM,o being emitted within
the borders of these two areas, where
the PM,, violations are attributable to
fugitive dust. Consequently, EPA
believes that granting a three year
exemption to communities served by
the highway system will not have any
significant impact on the attainment
prospects of either of these
communities.

Whether low-sulfur diesel fuel is
produced in Alaska or imported from
the lower 48 states or Canada,13 there
remains the problem of segregating the
two fuels for transport to communities
located off the highway system and
storage of the fuels thereafter. Fuel is
delivered to these communities by barge
lines and off-road transport onl
between the months of May and October
due to ice formation which blocks
waterways leading to these communities
for much of the remainder of the year.
The fuel supplied to these communities
during the summer months must last
through the winter and spring months
until the ice has melted and resupply
can occur. Additionally, the existing
fuel storage facilities limit the number
of fuel types that can be stored for use
in these communities. The cost of
constructing separate storage facilities
and providing separate tanks for
transpart of low-sulfur diesel fuel to
remote communities is prehibitive. This
is largely due to the high cost of
construction in Alaska and the
constraints inherent in distributing fuel
to Alaska's remote communities as
outlined above. One alternative to
constructing separate storage facilities is
to supply only low-sulfur diesel fuel to
these communities. However, the result
would require use of the higher cost,
low-sulfur diesel fuel for all diesel fuel
needs. This would greatly increase the
already high cost of living in these
communities since approximately 95%
of distillate consumption in these
communities is for nonroad uses, such
as operating diesel powered electrical
generators.

Given that highway diesel fuel
consumption represents less than 5% of

13 Although low-sulfur diesel fuel is not currently
available in Canada, Environment Canada is
working with diesel fuel refiners in Canada and
manufacturers of diesel vehicles to create
Memoranda of Understanding, whereby 0.05%
sulfur diesel fuel, which also meets the cetane
index requirement of 40, is expected to be available
in some parts of Canada by October 1, 1994, The
availability and cost of low-sulfur diesel fuel from
Canada will be a consideration in future exemption
requests, if any, from Alaska for areas served by the
FAHS.
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total distillate consumption in remote
communities, that many villages have a
total of only one or two vehicles, and
that these communities are currently in
attainment with all air quality
standards, EPA believes that the cost of
using low-sulfur diesel fuel in remote
communities far outweighs the benefits.
Because the Agency believes that
requiring remote communities to
comply with the section 211(i) sulfur
requirement would create a severe
economic burden on distributors of
diesel fuel to these communities and the
residents of these communities
themselves, and because the Agency
believes the unique conditions faced by
remote communities are not likely to
change in the future, the Agency has
decided to permanently exempt
communities that are not served by the
contiguous road or marine highway
system from the 0.05% (by weight)
sulfur requirement of section 211(i) of
the Act.

For the same reasons, the Agency is
also exempting Alaska from those
provisions of section 211(g)(2) of the Act
that prohibit the fueling of motor
vehicles with high-sulfur diesel fuel.14
Although Alaska did not explicitly
request an exemption from this
provision in its petition, it is reasonable
to read the petition as including such a
request. Sections 211(g) and 211(i) both
restrict the use of high-sulfur motor
vehicle diesel fuel, and exempting
Alaska from section 211(i)’s sulfur
content requirement but not from
section 211(g)’s related prohibition
would provide no relief from the
problems Alaska presented in their
petition. Therefore, areas in Alaska
served by the FAHS are exempt from the
related 211(g)(2) provisions until
October 1, 1996, and remote areas, not
accessible by the FAHS, are
permanently exempt from these related
provisions.

The exemptions granted today will
apply to all persons in Alaska subject to

14 This subsection makes it unlawful for any
person to'introduce or cause or allow the
introduction into any motor vehicle of diesel fuel
which they know or should know contains a
concentration of sulfur in excess of 0.05 percent (by
weight). It would clearly be impossible to hold
persons liable for misfueling with diesel fuel with
a sulfur content higher than 0.05%, when such fuel
is permitted to be sold or dispensed for use in
motor vehicles. The exemptions granted today
would include exemptions from this prohibition,
but not include the prohibitions in §211(g)(2)
relating to the minimum cetane index or alternative
aromatic levels.

the prohibitions of sections 211(i) and
(g) of the Act and the diesel fuel
requirements in 40 CFR part 80. The
exemptions will apply to all persons
who manufacture, sell, supply, offer for
sale or supply, dispense, transport, or
introduce into commerce motor vehicle
diesel fuel, or who introduce diesel fuel
into motor vehicles, in Alaska.
However, today’s action does not
exempt Alaska from the minimum
cetane or alternative aromatic content
requirement for motor vehicle diesel
fuel. Consequently, diesel fuel intended
for use in motor vehicles remains
subject to the cetane or alternative
aromatic content requirement as
explained in the “Public Participation”
section above.

EPA recognizes that the primary
purpose of reducing the sulfur content
of diesel fuel is to reduce vehicle
particulate emissions. Additional
benefits cited in the diesel final rule (55
FR 34120, August 21,,1990) include a
reduction in sulfur dioxide (SO,)
emissions and the ability to use exhaust
aftertreatment devices on diesel fueled
vehicles, which would result in some
reduction of HC and CO exhaust
emissions. Despite the possibility that
the use of high-sulfur diesel fuel may
have an adverse effect on the function
of aftertreatment devices, or cause an
increase in particulate sulfate emissions
in diesel vehicles equipped with such
devices, any increase in sulfate
particulate emissions would likely be
insignificant in Alaska since current
motor vehicle contributions to PM;o
emissions are minimal, as previously
discussed in section II, part B. Also, the
lower sulfur requirement for motor
vehicle diesel fuel will have no impact
on the attainment prospects of
Fairbanks and Anchorage with respect
to CO, since reducing sulfur content has
no direct affect on CO emissions, also
discussed in section II, part B. Since
Alaska is currently in attainment with
HC and SO; air quality standards, there
is currently no concern for reducing HC
or SO emissions. Additionally, the
extent to which exhaust aftertreatment
devices will be used on diesel vehicles,
and the extent to which damage would
occur to these devices as a result of
using high-sulfur diesel fuel, is
relatively uncertain at this time. Given
the limited number of vehicles that may
be affected, EPA plans to handle
warranty and recall liability issues on a
case-by-case basis.

The Agency recognizes that granting
these exemptions means Alaska will
forego the potential benefits to its air
quality resulting from the use of low-
sulfur diesel fuel. The Agency believes
that the potential benefits to Alaska’s air
quality are minimal and far outweighed
by the increased costs to remote
communities, and at this time, to
communities served by the highway
system. For this reason, EPA grants the
requested exemptions.

V. Statutory Authority

Authority for the final action in this
notice is in sections 211(i)(4) (42 U.S.C.
7545(i)(4)) and 325(a)(1) (42 U.S.C.
7625-1(a)(1)) of the Clean Air Act, as
amended.

VI. Administrative Designation and
Regulatory Analysis

Under Executive Order (E.O.) 12866,
the Agency must judge whether a
regulation is a “‘significant regulatory
action" and thus subject to OMB review
and the requirements of the Executive
Order. The decision announced today
alleviates any potential adverse
economic impacts in Alaska and is not
a significant regulatory action as defined
in E.O. 12866.

VIL. Impact on Small Entities

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 605(b), the Administrator
certifies that this rule will not have
significant economic impact on a
substantial number of small entities.
Today'’s final decision will not have an
adverse economic impact on small
business entities, as the action eases
requirements otherwise applicable to
affected entities. Thus, it will not result
in a significant adverse impact on a
substantial number of small business
entities.

VIIL Paperwork Reduction Act

The Paperwork Reduction Act of
1980, 44 U.S.C, 3501 et seq., and
implementing regulations, 5 CFR part
1320, do not apply to this action as it
does not involve the collection of
information as defined therein.

Dated: March 14, 1994.

Carol M. Browner,

Administrator.

[FR Doc. 94-6669 Filed 3-21-94; 8:45 am|
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE
Rural Electrification Administration
7 CFR Part 1786

Discounted Prepayments on REA
Electric Loans

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Final rule.

SUMMARY: The Rural Electrification
Administration (REA) is adding a new
regulation to allow electric borrowers to
prepay their REA notes at a discounted
present value, The new subpart
establishes policies and procedures to
implement the provisions of the “Rural
Electrification Administration
Improvement Act of 1992,” and will
provide REA policies and procedures
regarding REA borrowers who wish to
prepay REA loans at a discounted
present value.

EFFECTIVE DATE: This final rule is
effective March 22, 1994,

FOR FURTHER INFORMATION CONTACT:
Patrick Shea, Financial Analyst,
Program Support Staff, U.S. Department
of Agriculture, Rural Electrification
Administration, room 2234-S, 14th and
Independence Avenue, SW.,
Washington, DC 20250-1500, telephone
number (202) 7200736, FAX (202) 720—
4120. -

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be not-significant for purposes of
Executive Order 12866, Regulatory
Planning and Review, and therefore has
not been reviewed by the Office of
Management and Budget. However, the
proposed rule was reviewed by the
Office of Management and Budget in
conformance with Executive Order
12291 and Departmental Regulation
1512-1.

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This final rule: (1) Will
not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule; (2) Will not have any
retroactive effect; and (3) Will not
require administrative proceedings
before any parties may file suit
challenging the provisions of this ruls.

Regulatory Flexibility Act Certification

This action does not fall within the
scope of the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.).

Information Collection and
Recordkeeping Regquirements

In compliance with the Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implements the Paperwork Reduction
Act of 1980 (Pub. L. 96-511) and section
3504 of that Act, the information
collection and recordkeeping
requirements contained in this final rule
have been submitted to OMB for review.
Comments concerning these
requirements should be directed to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for USDA, room 3201, NEOB,
Washington, DC 20503.

National Environmental Policy Act
Certification

The Administrator has determined
that this final rule will not significantly
affect the quality of the human
environment as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this final
rule is listed in the Catalog of Federal
Domestic Assistance Programs under
number 10.850 Rural Electrification
Loans and Loan Guarantees. This
catalog is available on a subscription
basis from the Superintendent of
Documents, the United States
Government Printing Office,
Washington, DC 20402-9325.

Executive Order 12372

This final rule is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation. A
Notice of Final Rule entitled
Department Programs and Activities
Excluded from Executive Order 12372
(50 FR 47034) exempts REA loans from
coverage under this Order.

Background

The proposed rule for Discounted
Prepayments on REA Electric Loans was
published on September 16, 1993, at 58
FR 48465 under 7 CFR part 1786.
Comments were requested and a total of
15 organizations and individuals
responded within the 30-day comment
period. All comments were considered
and some revisions were made in
response to those comments.

is adding a new subpart to part
1786 to implement Public Law 102—428
cited as the “Rural Electrification
Administration Improvement Act of
1992." Section 2 of Public Law 102—428
amended Section 306B of the Rural

Electrification Act of 1936 (RE Act)(7
U.S.C. 901 et seq.) to enable a borrower
of REA electric loans to prepay its REA
direct and insured loans at the lesser of:
(A) The outstanding principal balance of
the loan or; (B) the present value of the
loan discounted from the face value of
each payment at maturity at the rate
established by the Administrator. The
discount rate applicable to the
prepayment of a loan shall be the then
current cost of funds to the Department
of the Treasury for obligations of
comparable maturity to the remaining
term of the loan. Before this new
legislation was enacted a direct or
insured loan made under the Act could
not be sold or prepaid at a value that
was less than the outstanding principal
balance on the loan.

A prior law (Pub. L. 99-509) allowed
for a prepayment of REA electric and
telephone loans at a discounted present
value, but that prepayment had to take
place prior to October 1, 1987. Twenty
nine REA electric borrowers took
advantage of that prepayment law.
Later, another amendment (Pub. L. 101~
624) was passed allowing borrowers that
had merged with one of the 29 previous
borrowers of electric loans who had
prepaid, to prepay at a discounted
present value. This prepayment had to
take place within one year of the
merger.

The new law (Pub. L. 102-428) does
not have any deadline or expiration
date. The regulations implementing the
prior prepayment programs required
that borrowers prepay all of their
outstanding REA debt obligations and
agree not to apply for any additional
REA financial assistance, unless they
first repaid the amount of the discount,
plus interest. Public Law 102428
allows borrowers who prepay at a
discount to remain eligible for REA
financial assistance, other than direct or
insured loans, including rural
development loans and grants and loan
guarantees.

Borrowers may prepay at a discount
all, or a portion of, outstanding REA
debt provided the loan funds were
advanced prior to May 1, 1992, or have
been advanced for not less than 2 years.
Borrowers may apply for direct or
insured loans 120 months after the date
of the most recent prepayment. During
the 120-month period, the
Administrator may consider providing
such a loan if, among other matters: (1)
The loan is necessary to assure
repayment of, or protect the
Government’s security for any
outstanding direct loans, insured loans,
or loan guarantees; or (2) the borrower’s
system has suffered severe physical
plant related damage due to conditions
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beyond its control and the borrower is
unable to obtain financing at reasonable
terms to restore the system from non-
REA sources, including the Federal
Emergency Management Agency, and
from private sources.

This new law also allows those
borrowers who prepaid under the prior
laws to remain eligible for financial
assistance under the RE Act in the same
manner as other borrowers who take
advantage of this new law. If a prior
prepayer wishes to apply for direet or
insured REA loans, it must first wait 180
months from the date of the prepayment
and then, if the discount was based on
the average rate on utility bonds bearing
arating of *Aa" as set forth in Moody's
Public Utility News Reports, pay the
difference between that discount and
the amount of discount that would have
been allowed using the discount rate
specified in this regulation which is
based on the cost of funds to the U.S.
Treasury at the time of prior
prepayment plus interest on said
difference from the date of that
prepayment.

Several section numbers and headings
of the final rule have been added and
modified and others have been reserved.
One of these reserved sections will be
used to describe the methodology for
prepayments of the new municipal rate
loan program. Details of this loan
program are set forth in REA regulations
published December 20, 1993, at 58 FR
66260, as an interim rule. It would be
premature to determine a methodology
for the prepayment of these loans until
the regulation governing this loan
program is finalized.

Finally, this regulation sets out the
procedure for borrowers who wish to
take advantage of this prepayment
program.

Comments

The comments are discussed under
the appropriate section number and
heading of the proposed rule. Some of
these section numbers and headings
have been changed in this final rule.
Generally, many of the comments
indicate a misunderstanding that the
regulation was written for a single
prepayment of all outstanding REA
debt. This rule describes the process for
prepayments of all or a part of
outstanding REA debt. There will be one
prepayment agreement pursuant to
which a borrower may prepay all or a
part of its REA debt through one or more
closings. The regulation has been
revised to make clear that the
prepayment agreement contemplates an
initial prepayment and at the borrower's
discretion, subsequent prepayments.

Section 1786.153 Discounted Present
Value

Comment: A comment was received
that suggested that the use of the State
and municipal bond interest rate from
the Federal Reserve Statistical Release
was inappropriate for the purpose of the
tax exempt financing adjustment. This
interest rate is based on 20-year tax
exempt bonds while it is being
subtracted from an interest rate based on
“A” rated utility bonds of 30 years.

Response: The tax exempt adjustment
for the discount rate has been changed
to correct the inappropriate match
caused by subtracting a 20-year issue
rate from a 30-year issue rate. Instead,
the interest rate for the new municipal
rate REA loan program, as set forth in
7 CFR 1714.5 published December 20,
1993, at 58 FR 66266, will be used as
the discount rate when this adjustment
for tax exempt financing is necessary.
See § 1786.153(b).

Comment: Several commenters
suggested that the timeframe of setting
the discount rate is too short. One
commenter stated that ‘‘The time
between the public offering of debt and
closing on the issue is usually 3 weeks.
In order to properly size the refinancing,
the borrower needs to know the date
and amount of the prepayment. The
proposed regulations @ (sic.)
1786.158(¢), only give 3 - 8 business
days notice of the amount, and
undefined notice of the date.”

Response: The timeframe set for
selecting the discount rate and
calculating the amount of discounted
present value prepayment has been
determined based on REA experience. It
is the same timeframe (8 business days)
that was used in the last REA
discounted prepayment regulation
found at 1786 subpart E. REA must set
the discount rate as close as possible to
closing because the legislation provides
that the discount rate shall be the cost
of borrowing to the U.S. Treasury at the
time of prepayment. If a public debt
issuance is going to be used to finance
a prepayment REA will try to facilitate
the timing of that transaction. REA has
added new sections to the regulation at
§§1786.159 and 1786.160 to provide a
preclosing notice not less than 10
business days prior to closing to notify
the borrower of the closing date.

Section 1786.155 Eligible Borrower

Comment: Restructured loans should
not be restricted from prepaying at a
discount.

Response: The terms and conditions
of existing restructure agreements vary
from borrower to borrower. Some
restructured loans no longer have the

same term to maturity. Some of these
agreements consolidated all debt into
one note which included direct REA
loans and guaranteed loans. REA
guaranteed loans are not eligible for a
discounted prepayment under this
section.In many cases the interest rate
and term to maturity were arrived at
considering all of this congolidated
debt. The original notes may have been
granted an extended maturity and, in
some cases, some of the restructured
debt was put under new notes with an
indefinite maturity and no accumulated
interest. In other cases the original REA
notes remained intact and other debt
was restructured. Any prepayment of
any portion of the debt would require
that all remaining debt be reevaluated.

However, REA recognizes that in
some cases the terms of restructure
agreements might not be inconsistent
with or preclude prepayment under this
regulation. Section 1786.155 has been
changed to allow REA to consider the
eligibility of borrowers with
restructured loans on a case-by-case
basis.

Comment: A comment was submitted
regarding the requirement that no REA
loan funds could be left in the
Construction Fund Account at the time
of closing. The commenter suggested
that the regulation be modified to allow
the borrower to simply repay these
funds at full value.

Response: REA agrees that a borrower
may simply repay these funds at face
value and then proceed with the
prepayment of all other advanced funds.
This restriction, as required by the
legislation, prevents borrowers from
receiving any REA direct or insured
loan funds during the 120-month period
after a prepayment. REA direct or
insured loan funds in the Construction
Fund must be expended for approved
purposes or repaid at face value to REA
before a prepayment at a discount. It is
the borrower’s choice to meet this
eligibility requirement with either of the
two suggested methods.

Comment: The rescission of
unadvanced loan funds should be
required at closing rather than at the
time of application.

Response: The regulation has been
modified to reflect this comment. See
§1786.158 (j) of this final rule.

Section 1786.156 Application
Procedure

Comment: A comment was received
concerning the requirement that the
source of financing should be identified.
The comment questions the need of the
borrower to provide evidence that it has
the ability to obtain the nece
financing because the REA is “unlikely
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to incur any costs or processing burden”
if the financing is not obtained. REA
should accept a certification of the
Ceneral Manager that it has the ability
to obtain the necessary funds to repay
rather than the requirement that the
borrower provide “‘evidence” that it has
this ability.

Response: It is important for REA to
know that the borrower has the ability
to obtain financing and to identify the
source of that financing. If the financing
is to be tax exempt, REA must make an
adjustment in its discount rate. REA
will normally accept a certification of
the General Manager as “evidence" of
the ability to obtain the necessary
financing.

Comment: Several commenters stated
that the application period is too long
(60 days) considering that commercial
banks only extend credit for 30 days and
bond purchase agreements on privately
placed debt issues only last 1 to 3
weeks.

Response: The application procedure
at § 1786.156 has been changed to
address the timing of the processing of
prepayments. REA will respond to an
application within 30 days and the
borrower will then have the right to
request a closing date. However in
selecting a closing date the borrower
should ensure that it will have sufficient
time to meet all conditions of closing.
For example, if the borrower needs to
process a lien accommodation it may
take 50 days as provided for a normal
review under the lien accommodation
rule found at 7 CFR part 1717 subpart
R. Utility companies must have
available credit arrangements and it is
assumed that any REA borrower who
wishes to prepay at a discount and not
be eligible for additional REA financial
assistance for 120 months would not
prepay unless it had secured adequate
credit arrangements.

Comment: One commenter stated that
borrowers using outside financing will
have to obtain a lien accommodation
and inquired about REA policies
regarding lien accommodations.

Response: The Lien Accommodations
and Subordinations regulation, 7 CFR
subpart R was published as a final rule
October 19, 1993. The borrower is
responsible for obtaining the
appropriate lien accommodation and it
should apply for that lien
accommogation within the timeframes
specified in that regulation.

Comment: Several comments
questioned whether REA had the legal
authority to disapprove an application.

Response: REA must reserve the right
to review and approve applications
under its prepayment program. If a
borrower executes a prepayment

agreement and only prepays a portion of
its REA loans and at a later date elects
to prepay some or all of its remaining
REA loans, then REA must review the
borrowers request because
circumstances could have changed to
make it ineligible to prepay. Examples
of a change in circumstances after a
partial prepayment include the
borrower’s failure to honor its wholesale
power contract or a default on the
repayment of outstanding REA loans.

Comment: One commenter objected to
the Administrator having the right to
request additional information for an
incomplete application.

Response: REA must retain some
flexibility to address particular
situations including those not
contemplated in the legislation. It
should be noted that this is consistent
with other regulations, such as 7 CFR
1710.150, which require that additional
information may be necessary for the
Administrator to make certain findings
required by the RE Act and prudent
lending practice.

Section 1786.158 Terms and
Conditions of Prepayment Agreement

There were many comments
concerning the terms and conditions of
the prepayment agreement including:

Comment: The 60-day application
period and the 60-day closing notice are
too long.

Response: The application procedures
have been changed to reflect this
concern. However, REA needs a
reasonable time to process a prepayment
request and agreement and the borrower
needs time to meet other regulatory and
contractual requirements. If the
borrower has its paperwork in order and
there are no complications with
approvals of other lenders and state
regulatory authorities, then the
execution date may not require as much
time as contemplated in the proposed
rule. See § 1786.159 of this final rule.
After the initial prepayment closing,
subsequent prepayments will not
normally require more than 30 days
notice. See § 1786.160 of this final rule.
If a borrower wishes to make a
prepayment of less than all outstanding
REA debt and use outside financing, the
borrower may need to get an REA lien
accommodation. The timeframes for
obtaining a lien accommodation,
described in 7 CFR part 1717, are
approximately 15 to 30 days for
Advance approval and 20 to 50 days for
Normal review. Obtaining a lien
accommodation is the borrower’s
responsibility.

Comment: The ability of the
Administrator to reschedule closings to

meet administrative considerations
should not be allowed.

Response: The Administrator must
have this discretion because of the
varying demands and increased
borrower flexibility of the REA loan
program. REA does not expect to change
any scheduled closing dates except in
extraordinary circumstances.

Comment: REA should include a
consent to issue refunding debt when a
public debt offering is going to be used
to fund a prepayment.

Response: This regulation has been
written to address the typical REA
discounted prepayment, which does not
involve a public debt offering. REA will
try to accommeodate the special needs of
a public debt refinancing where
necessary on a case-by-case basis.

Comment: REA should specify when
it will make available a release of lien.

Response: § 1786.161 of the rule has
been revised to clarify that REA will
normally provide required releases
simultaneously with the prepayment of
all REA debt.

Comment: An objection was
submitted concerning REA’s ability to
terminate the right of a borrower to
prepay.

Response: If a borrower is interested
in making a prepayment of less than all
outstanding REA loans, then the
prepayment agreement will give the
borrower the right to make a series of
partial prepayments over an indefinite
period of time. If the borrower’s
conditions change after the agreement is
executed that would make the borrower
ineligible to make a prepayment, such
as a default in the repayment of
outstanding REA loans, REA must retain
the capacity to terminate the right of a
borrower to prepay.

Comment: What security instrument
will be necessary if a borrower wants or
has outstanding rural development
loans after all REA debt has been paid
off?

Response: The security required for
rural development loans held by
borrowers prepaying REA debt will be
addressed on a case-by-case basis.

Section 1786.160 (§ 1786.163 in This
Final Rule) Existing Wholesale Power
Contracts

Comment: Several commenters
questioned the need for and basis of the
requirement that a prepaying borrower
enter into a supplement to its wholesale
power contract. One commenter
suggested that the requirement
represented an attempt to restrict the
business and freedom of contract of the
prepaying borrower and will frustrate
the purpose of the RE Act to allow
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cooperatives to finance their activities
from private capital sources, .

Response: Since the early days of the
REA program, REA has made loans to
provide electric service in rural areas
through a two tiered system consisting
of distribution borrowers and power
supply borrowers. The power supply
borrowers are owned and controlled by
their members, the distribution
borrowers. The distribution borrowers
are bound to the power supply borrower
by 35-year all-requirements contracts.
The contracts assure that the power
supply facilities financed by REA will
be dedicated to serving persons in rural
areas and that the distribution
borrowers will financially support the
power supplier. Wholesale power
contracts in the form prescribed by REA
are a key part of the Government'’s
security for loans to the power supply
borrowers. For further discussion, see
55 FR 38930.

The required supplement to the
wholesale power contract serves only to
clarify the rights of the respective
parties in the event that a distribution
borrower undertakes an action, such as
the sale of a substantial part of its
system, that may have an adverse effect
on the power supply borrower, the
integrated distribution/power supply
system, or REA. The required
supplement does not change the
fundamental rights of the parties to the
contract. In the case of Tri-State G & T
Assn. v. Shoshone River Power & Light,
874 F.2d 1359 (10th Cir. 1989), the court
concluded that the existing form of
contract obligates a distribution member
to maintain its power requirements and
remain in business throughout the term
of the contract, that interference with
the contract (in that case, a sell-out by
a distribution member to an investor-
owned utility) would “constitute an
abuse of the federal program’' (p. 1360).
Rather, the supplement sets forth the
procedure pursuant to which the
borrower may sell out its system or
otherwise take an action that affects its
power requirements. The supplement
strikes a balance that in effect allows the
borrower to buy its way out of the
contract on terms and conditions to be
negotiated between the parties and
subjected to REA approval and that will
be designed to avoid adversely
impacting the rates of other members or
the power supply borrower's ability to
repay its loans and other obligations. In
no sense does the supplement
discourage borrowers from financing
their activities from private lending
sources.

REA has concluded that the
clarification is in the interests of the
REA program particularly when a

distribution borrower is prepaying all
REA indebtedness and will no longer be
subject to those controls and approval
rights set forth in the REA loan contract,
mortgage and regulations. A similar
requirement was imposed in the
previous REA discounted prepayment
program implemented in 1986. See 7
CFR subpart C §1786.54(g). The
requirement is entirely consistent with
the prepayment provisions of the RE Act
which provide that "“the Administrator
may establish (terms and conditions)
that are reasonable and necessary to
carry out this subsection.” (section
306B(a)(4)). REA has, however, added a
provision permitting the Administrator
to grant an exemption to the
requirement that a borrower enter into

a supplement to its wholesale power
contract in appropriate circumstances.

Comment: Several commenters
suggested that, because the
supplemental contract requires
payments made pursuant to a buyout by
a distribution borrower to be paid
directly to a noteholder, the power
supplier could incur costly prepayment
penalties and other problems. The
commenters suggested that alternative
payment arrangements be permitted.

Response: REA has modified the
language of the supplemental contract to
allow alternative payment arrangements
in applying the proceeds of a buyout.

Comment: There was a comment
questioning the need to enter into a
supplement to the existing wholesale
power contract if the borrower is
already operating under the most
current form of contract.

Response: A new provision has been
added to § 1786.163 of this final rule
which may allow those borrowers who
are operating under the new form of
wholesale power contract, which has a
provision like the one in this regulation
to be exempted from this requirement.

Section 1786.161 (§ 1786.164 in This
Final Rule) Loan Fund Audit

Comment: There was one objection to
the requirement that REA schedule an
audit within 6 months of a prepayment
of all REA loan funds. The objection
was directed at requiring the audit to be
performed prior to closing.

Response: It is REA’s practice to
insure, through an audit, that its loan
funds are spent only for approved RE
Act purposes. The field accountant’s
work load requires a reasonable length
of time to schedule this audit. REA
believes that “within six months” of
prepayment of all outstanding REA debt
is a reasonable time. To schedule the
loan fund audit at or before closing
would result in a delay of the closing of

up to 6 months. If the borrower prefers
this option, it can be arranged.

Section 1786.162 Records (§1786.165
Reporting, in This Final Rule)

Comment: There was one objection to
the requirement that a loan fund audit
of the borrowers’ records must be
performed, after prepaying all REA
electric loans, if a borrower continues to
have outstanding rural development
loans. The proposed requirement would
leave a borrower subject to all of the
audit procedures of 7 CFR part 1773.
The comment suggested that any audit
should only be directed at those rural
development loans.

Response: This requirement is
directed at REA’s obligation to see that
its loan and grant funds are spent in
compliance with the respective
agreements, that loans are repaid to REA
according to contract, and that the
borrower is otherwise in compliance
with the provisions of its loan and
security agreement. This section has
been modified to relieve the borrower of
the auditing procedures prescribed in 7
CFR part 1773. The borrowers’ records
must remain open to an audit by REA
as long as there are outstanding rural
development loans and/or grants.

Section 1786.164 (§ 1786.167 in This
Final Rule) Restrictions to Additional
REA Financing

Comment: Several comments objected
to the language limiting the
Administrator's discretion to only
allowing direct or insured loans during
the 120-month restricted period to
protect outstanding Government loans.

Response: REA has revised the
language so that the Administrator’s
discretion is not limited. Nonetheless,
REA anticipates that the discretion will
be exercised only in unusual cases
examples of which are included in the
regulatory text.

Section 1786.165 (§ 1786.168 in This
Final Rule) Borrowers who Prepaid
Under This Part Prior to October 21,
1992

Comment: Several comments argued
that former borrowers who prepaid at
the discount based on the “Aa” utility
rate prior to October 1, 1987, must be
treated in the same manner as other
borrowers with respect to reentry into
the loan program and that REA had
changed the meaning of the legislation
regarding the requirements that must be*
met to qualify for this reentry after a
discounted prepayment.

Response?R}.e\%:lieves that the
intent of this legislation was clearly to
treat all borrowers equally. As the
legislation makes clear, this requires
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first, the repayment of the difference
between the deeper prepayment
discount in 1986 and 1987 and the
Treasury-based discount required under
this regulation. Second, since borrowers
who participate in the current
prepayment program, are restricted from
receiving any direct or insured REA
loan funds for 120 months from the date
of that prepayment, so too the prior
prepayers must also wait 180 months
from the date of their prepayment which
was prior to October 1, 1987. Both of
these requirements must be met before
the prior payers would be on an equal
playing field with the current borrowers
who prepay under this regulation.
Comment: Several comments also
argued that former borrowers who
prepaid at the discount based on the
“Aa” utility rate prior to October 1,
1987, must be treated in the same
manner as other borrowers with respect
to eligibility for loan guarantees and
rural development loans, without
meeting any additional requirements.
Response: REA has changed
§1786.168(c) in the final rule to permit
former borrowers who prepaid prior to
October 1, 1987, to apply t%r loan
guarantees and rural CF

List of Subjects in 7 CFR Part 1786

Accounting, Administrative practice
and procedure, Electric utilities.

For reasons set forth in the preamble,
REA proposes to amend title 7 of the
Code of Federal Regulations to add a
new subpart F to 7 CFR part 1786 to
read as follows:

PART 1786—PREPAYMENT OF REA
GUARANTEED AND INSURED LOANS
TO ELECTRIC AND TELEPHONE
BORROWERS

Subpart F—Discounted Prepayments on
REA Electric Loans

Sec.

1786.150 Purpose.

1786.151 Definitions and rules of
construction.

1786.152 Prepayments of REA loans.

1786.153 Discounted present value.

1786.154 Qualified Notes.

1786.155 Eligible borrower.

1786.156 Application procedure.

1786.157 Approval of applications,

1786.158 Terms and conditions of
prepayment agreement.

1786.159 Initial closing.

1786.160 Subsequent closings.

1786.161 Return of Qualified Notes and
release of lien.

1786.162 Outstanding loan documents.

1786.163 Existing wholesale power
contracts.

1786.164 Loan fund audit.

1786.165 Reporting.

1786.166 Approvals.

evelopment loans.

Sec.

1786.167 Restrictions to additional REA
financing.

1786.168 Borrowers who prepaid under this
part prior to October 21, 1992,

1786.169 Liability.

1786.170 Prepayment of loans approved
after December 20, 1993. [Reserved]

1786.171-1786.199 [Reserved)

Subpart F—Discounted Prepayments
on REA Electric Loans

Authority: 7 U.S.C. 901 et seq.; Delegation
of Authority by the Secretary of Agriculture,
7 CFR 2.23, Delegation of Authority by the
Under Secretary for Small Community and
Rural Development, 7 CFR 2.72.

§1786.150 Purpose.

This subpart sets forth the policies
and procedures of REA whereby
borrowers may prepay, with private
financing or internally generated funds,
outstanding REA Notes evidencing
electric loans at the Discounted present
value of the REA Notes, pursuant to the
provisions of section 306(B) of the RE
Act as amended by Public Law 102—428,
106 Stat. 2183, adopted October 21,
1992.

§1786.151 Definitions and rules of
construction.

(a) Definitions, As used in this
subpart:

Administrator means the
Administrator of the Rural
Electrification Administration (REA).

Borrower means any organization
which has an outstanding note(s)
evidencing electric loans made by REA,
or has previously prepaid such notes
under subparts C and E of this part.

Business day means any day on
which both the REA and the Federal
Reserve Bank of New York are open for
business.

Construction Fund Account means
the Cash—Construction Fund—Trustee
Account, maintained by the borrower
pursuant to the terms of the outstanding
REA Loan Contract.

Closing shall mean one of the several
contemplated closings of the
prepayment of the Qualified Notes
prescribed by the Prepayment
agreement.

Closing date shall mean any business
day identified as such by the
Government in its preclosing notice
delivered to the Company pursuant to
§1786.158.

Closing request shall mean a request
by the borrower of the Government to
schedule a closing for certain Qualified
Notes on the date requested therein.

Direct loan means a loan made
pursuant to section 4 of the RE Act.

Discounted present value shall have
the meaning set forth in § 1786.153.

Distribution borrower means a
borrower that sells electric power and
energy at retail in rural areas.

Electric loan means a Direct loan or
an Insured loan made for the purpose of
furnishing electric energy to persons in
rural areas.

Final maturity means the final date on
which all outstanding principal and
accrued interest on an electric loan is
due and payable.

Government means the United States
of America, acting through the
Administrator of the Rural
Electrification Administration.

Insured loan means a loan made
pursuant to Section 305 of the RE Act.

Lien accommodation means the
sharing of the Government's (REA’s)
lien on property, usually all property,
covered by the lien of the REA
Mortgage.

Loan guarantee means a loan
guarantee under Section 306 of the RE
Act.

Power supply borrower means a
borrower that sells or intends to sell
electric power at wholesale to
distribution or power supply borrowers
pursuant to REA wholesale power
contracts.

Preclosing notice shall mean a notice
delivered by the Government to the
borrower in response to a closing
request, identifying the closing date, the
Qualified Notes to be prepaid at such
closing and decuments to be delivered
by the borrower to the Government prior
to the closing date.

Prepayment agreement shall have the
meaning set forth in § 1786.158.

Qualified Notes shall have the
meaning set forth in §1786.154.

RE Act means the Rural Electrification
Act of 1936, as amended (7 U.S.C. 901
et seq.).

RE?A means the Rural Electrification
Administration, an agency of the United
States Department of Agriculture.

REA Loan Contract means the
agreement, as amended, supplemented,
or restated from time to time, between
a borrower and REA providing for loans
or loan guarantees pursuant to the RE
Act.

REA Mortgage means collectively
those mortgages and security
agreements made by and among the
borrower, the Government, and third
parties, if any, securing indebtedness
evidencing electric loans or loan
guarantees made pursuant to the RE Act.

Hural development loans means loans
or grants made pursuant to Rural
development programs.

Rural development programs means
loan or grant programs under the
authority of the Administrator pursuant
to sections 313, 501, and 502 of the RE
Act.
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Supplemental lender means a private
lender whose loan to the borrower is
secured by the REA mortgage.

Tax exeinipt financing means
horrowing evidenced by bonds, notes
and other evidence of indebtedness the
income of which is excluded from gross
income for the purposes of Chapter 1 of
the Internal Revenue Code of 1986 (26
U.S.C. ch. 1).

(b) Rules of construction. Unless the
context shall otherwise indicate, the
terms defined in paragraph (a) of this

Where:

The Greek letter, Sigma () means the
sum of the following terms.

The Greek letter, Pi (IT) means the
product of the following terms.

P,=Total payment, including interest
due on the Kt» payment date
following the prepayment date.

n=Total number of remaining payment
dates to final maturity,

D1;=Number of days in the i*» payment
period that are in a non-leap year
(365-day year).

D2=Number of days in the it» payment
gerlod that are in a leap year (366-

a ).

I=The dmcoum rate applied to each
transaction ascertained by using
data specified in the “Federal
Reserve Statistical Release” (H.15
(519)), which is published each
Monday. The availability of this
Release will be announced when
the information is available by
telephone on (202) 452-3206. See
adjustment for tax exempt
refinancing at paragraph (b) of this
section. The specific discount rate
will be based on the discount rate(s)
specified in the “Treasury Constant
Maturities” section of this
publication 8 business days prior to
the closing and will be interpolated
from that information as follows:

n
Present Value = 2

oG Sa ]

Remaining final maturity of REA
loan:

Treasury

But less constant
maturities

than

# years

section include the plural as well as the
singular, and the singular as well as the
plural.

§1786.152 Prepayments of REA loans.
An electric loan made under the RE
Act shall not be sold or prepaid ata
value that is less than the outstanding
principal balance, except that, on
request of a borrower, an electric loan
made under the RE Act, or a portion of
such a loan, that was advanced before
May 1, 1992, or has been advanced for
not less than 2 years, shall be prepaid

Py

D2;

Remaining final maturity of REA
loan:

But less

At least than

# years

8 | 7-year.
2|6
10| ()
11 | 10-year.
20 [ (4
21 | 20-year.
30 | (%)
36 | 30-year.

Notes:'i The arithmetic mean between the
3-year. and 5-year. Treasury Constant Matu-
riies; i.e., if 3-year. rate is 3.00% and the 5-
g:a:; 5'9?6 is 4.00% then the rate used would

2The arithmetic mean between the S-year

" and 7-year Treasury Constant Maturities com-

puted as above.

1A straight line inte rate between
the 7-year rate and the 10-year rate. (See for-
mula below)

4A straight line interpolated rate between
the 10-year note and the 20-year Bond rate.
(See formula below)

sA straight line interpolated rate between
the 20-year bond and the 30-year bond using
the following formuia:

LUC-E)X(A-B))
F-E

I1=B

Where:

I=The discount rate interpolated from
the cost of money to the Treasury.
A=The Treasury interest rate for the
most recently pubhshed maturity
(in years) that is the shortest
Treasury term (in years) which is
-greater than the borrower’s
remaining term (in years) to final
maturity; i.e., (if the note to be
prepaid has a final maturity of more
than 10 years then this rate is the
ear Treasury rate)
-The reasury interest rate for the
most recently published maturity
(in years) that is the longest

by the borrower at the lesser of the
outstanding principal balance of the
loan or the discounted present value
thereof.

§1786,153 Discounted present value.

(a) The discounted present value shall
be calculated by summing the present
values of all remaining payments on all
Qualified Notes to be prepaid according
to the following formula and adjusted as
provided in paragraph (b) of this section
if tax exempt financing is used.

Treasury term (in years] which is
less than the borrower’s remaining
term (in years) to final maturity; i.e.,
(if the note to be prepaid has a final
maturity of more than 10 years but
less than 20 years then this term is
the 10-year Treasury rate)

C=The remaining number of full years
to the final maturity of the
borrower's note. Drop all fractions
of a year and use the-remaining full
years,

E=The published Treasury term (in
years) to maturity which is the
longest term to maturity for the
published term that is less than the
remaining term (in years) to final
maturity of the borrower’s note; i.e.,
(if the note to be prepaid has
remaining years to maturity
between 11 and 20 years then this
term would be 10 or if the note to
be prepaid has remaining years to
maturity between 21 years and 30
years then this term would be 20).

F=The published Treasury term (in
years) to maturity which is the
shortest term to maturity for the
published term that is greater than
the remaining term (in years) to
maturity of the borrower’s note; i.e.,
(if the note to be prepaid has
remaining years to maturity
between 11 and 20 years then this
term would be 20 or if the
remaining years to maturity is
between 21 and 30 years then this
term would be 30).

Note: The percentage terms used in the
above formula will be truncated to two
decimal pfaces. For the purpose of the terms
A, B, E, and F above the published Treasury
rate and term shall mean the Treasury
Constant Maturities from the Federal Reserve
Statistical Release for 7 years, 10 years, 20
years, and 30 years.
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(b)(1) In the event that the borrower
prepays a loan under paragraph (a) of
this section using, directly or indirectly,
tax exempt financing, the discount shall
be adjusted to ensure that the borrower
receives a benefit that is no greater than
the benefit the borrower would receive
if the borrower used financing that was
not tax exempt. The borrower shall
certify in writing whether the financing
will be tax exempt.

(2) The discount rate established in
paragraph (a) of this section shall be
adjusted for a tax exempt financing by
substituting for the “I" term in the
discount rate formula, a discount rate
equal to the interest rate(s) published
pursuant to 7 CFR 1714.5,
determination of interest rates on
municipal rate loans. This is the interest
rate established for the new REA loan
program which is based on municipal
interest rates for issues of comparable
maturity. No interpolation or average
will be used. If a note is to be prepaid
under this subpart and is subject to this
tax exempt adjustment, the discount
rate will be determined from the
published table in the Federal Register.
For example, if the note to be
discounted matures in the year 1999
then the discount rate will be the
interest rate for the year 1999. REA will
publish a schedule of interest rates for
municipal rate loans in the Federal
Register at the beginning of each
calendar quarter. The published rates in
effect eight business days prior to
closing will be used for the discount
rates. All notes to be prepaid that have
remaining years to maturity of more
than 20 years will be discounted at the
interest rate in effect for new REA
municipal rate loans of comparable
maturity at the time of closing.

§1786.154 Qualified Notes.

An eligible borrower may prepay
Qualified Notes under this subpart at
the discounted present value. A
Qualified Note is a note evidencing an
REA electric loan, all advances of which
were made prior to May 1, 1992, or not
less than 2 years prior to the date of
prepayment closing. See
§§1786.155(a)(3) and 1786.158 (h) and
).

§1786.155 Eligible borrower.

(a) To be eligible to prepay an electric
loan under this subpart, the borrower
must be in compliance with the
following: (1) The borrower shall be
current on all payment obligations on
outstanding loans made or guaranteed
by REA. For the purpose of determining
eligibility for prepayment, a default by
a power supply borrower from which a
distribution borrower purchases

wholesale power shall not be
considered a default by the distribution
borrower;

(2) There shall exist no material
defaults under the borrower’s REA Loan
Contract and Mortgage;

(3) The borrower shall have expended
all funds advanced pursuant to the REA
Loan Contract for the purposes for
which such funds were advanced. A
borrower will not be eligible to prepay
under this subpart if it has any funds
advanced pursuant to the REA Loan
Contract in its Construction Fund
Account; and

(4) The borrower shall be current on
all obligations under any wholesale
power contract with an REA financed
power supply borrower.

(b) The eligibility of borrowers that
have had any indebtedness representing
loans made or guaranteed by REA
restructured shall be determined on a
case by case basis considering the terms
and conditions of the restructuring
agreement.

§1786.156 Application procedure.

Any borrower seeking to prepay
Qualified Notes under this subpart
should apply to the appropriate REA
Regional Director or the Director of the
Power Supply Division. The application
shall provide the following: (a)
Borrower’s REA designation;

(b) Borrower's name and address;

(c) A certified copy of a resolution of
the board of directors of the borrower
that the borrower wishes to enter into a
prepayment agreement providing for the
prepayment of all or a portion of its
Qualified Notes;

(d) Listing of each Qualified Note to
be prepaid by loan designation, REA
account number, advance date, maturity
date, original amount, and outstanding
principal balance;

(e) Evidence that the borrower has the
ability to obtain the financing necessary
to prepay its Qualified Notes listed in
paragraph (d) of this section and
identification of the source of financing
and the need if any of obtaining a lien
accommodation from REA; and

(f) Such additional information as the
Administrator may request.

§1786.157 Approval of applications.

(a) Ordinarily, within 30 days of
receipt, an application will be reviewed
and the borrower will be notified as to
whether the application has been
approved. If the application has not
been approved, the borrower will be
informed as to the reasons. If the
application is approved the borrower
shall thereafter be provided with a
prepayment agreement for execution.

he Administrator may limit the
number of applications approved and

closings scheduled from time to time,
taking into account, among other
matters, administrative considerations
of the REA.

§1786.158 Terms and conditions of
prepayment agreement.

Upon receipt of a satisfactory
application, REA shall provide to the
borrower for its execution a prepayment
agreement, in form and substance
satisfactory to REA, which may inc¢lude
the following: (a) Provide for the
prepayment of one or more Qualified
Notes from time to time, but no more
than two closings may be scheduled in
any calendar year unless a third closing
is for the prepayment of all outstanding
electric loans of the borrower;

(b) Set forth procedures and forms
through which the borrower will notify
the Government of each election it
makes to prepay certain Qualified Notes
upon a requested closing date and the
Government will notify the borrower of
the established closing date and
prepayment amount for the Qualified
Notes for each closing;

(c) Reserve to the Administrator the
right to reschedule closing dates to meet
administrative considerations;

(d) Set forth closing requirements
identifying the location and manner of
payment, and all documentation and
information to be delivered prior to or
at closing, including opinions of
counsel and certificates from the
borrower;

(e) Provide for notice by either
telephone or facsimile to be given by
REA to the borrower not more than 8
nor less than 3 business days before a
scheduled closing date of the amount to
be paid at closing which shall include
all accrued interest and the discounted
present value of the Qualified Notes to
be prepaid;

(f) Provide for notice of the 120 month
period during which the borrower’s
eligibility for direct or insured loans
will be restricted;

(g) Set forth representations and
warranties;

(h) Require the borrower to prepay
each Qualified Note specified in full;

(i) Require the borrower to identify
the source of the financing that will be
used directly or indirectly to refinance
the Qualified Notes. If the source is
other thandinternally generated funds,
the borrower must certify in writing
whether such financing will be tax
exempt, and if tax exempt financing will
be used, furnish all information on the
terms and conditions of the financing as
REA may require;

(j) Require the borrower to rescind the
unadvanced balance of all outstanding
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electric loans as of the date of initial
closing;

(k) l§equira the borrower, if itis a
party to a wholesale power contract
with a power supply borrower, to
provide the Administrator with such
assurances as the Administrator may
require that it is in compliance with and
will continue to comply with its
obligation to such power supply
borrower;

(1) Provide REA, if the Administrator
determines it necessary, with security
for all outstanding rural development
loans and amendments to any
outstanding rural development loan
agreements in form and substance, and
on terms and conditions, satisfactory to
REA; 3

(m) Prescribe remedies for violating
the terms and conditions of the
prepayment agreement;

(n) Provide lor termination by REA of
the right for the borrower to prepay
thereunder;

(o) Provide evidence that any
approvals required from any
supplemental lender have been
obtained; and

(p) Set forth such other terms and
conditions as the Administrator shall
deem appropriate, ¢

§1786.159 Initial closing.

(a) Upon receipt of the prepayment
agreement, the borrower may submit,
pursuant to the terms of the prepayment
agreement, a closing request which shall
request a closing date no less than 30
business days from the date of the
request.

) The Government will respond to
the borrower’s closing request by
delivering a preclosing notice to the
borrower not less than 10 business days
prior to the date which the Government,
after reviewing the borrower’s closing
request, selects as a closing date.

§1786.160 Subsequent closings.

{a) Each subsequent prepayment after
the initial closing shall be facilitated
with the submission of an additional
closing request by the borrower. Each
closing request must request a closing
date no less than 30 business days from
the date of the request.

(b) The Government will respond to
each subsequent closing request by
delivering a preclosing notice to the
borrower not less than 10 business days
prior to the date which the Government,
after reviewing the borrower’s closing
request, selects as a closing date in each
case.

§1786.161 Return of Qualified Notes and
release of lien.

Upon payment to REA at closing of
the full amount specified in the notice

delivered by REA to the borrower
pursuant to the terms of the prepayment
agreement (see § 1786.158(e)), REA will
deliver to the borrower at closing those
Qualified Notes which have been paid
in full at such closing, and upon
payment and discharge of all
outstanding REA debt obligations by the
borrower, REA will deliver to the
borrower at the final closing a release of
lien prepared by the borrower pursuant
to the terms of the prepayment
agreement.

§1786.162 Outstanding loan documents.
(a) Except as expressly provided in
this subpart, the borrower shall comply

with all provisions of its REA Loan
Contract, its outstanding notes issued to
REA, and the REA Mortgage.

(b) Nothing in this subpart shall affect
any rights of supplemental lenders
under the REA Mortgage, or other
creditors of the borrower.

(c) Nothing in this subpart shall
prohibit a borrower from making
prepayments of any loans pursuant to
the RE Act in accordance with the terms
of such loans.

§1786.163 Existing wholesale power
contracts.

(a) If the borrower is a party to a
wholesale power contract with a power
supply borrower financed pursuant to
the RE Act, the Administrator may
require that the borrower and the power
supply borrower enter into a
supplement to the outstanding
wholesale power contract providing
substantially as follows:

Sample Contract Terms

So long as any of the notes evidencing
secured loans of the power supply borrower
are outstanding, the borrower will not,
without the approval in writing of the power
supply borrower and the Administrator, take
or suffer to be taken any steps for
reorganization or dissolution, or to
consolidate with or merge into any
corporation, or to sell, lease or transfer (or
make any agreement therefor) all or a
substantial portion of its assets, whether now
owned or hereafter acquired. The power
supply borrower will not unreasonably
withhold or condition its consent to any
such, reorganization, dissolution,
consolidation, or merger, or to any such sale,
lease or transfer (or any agreement therefor)
of assets. The power supply borrower will
not withhold or condition such consent
except in cases where to do otherwise would
result in rate increases for the other members
of the power supply borrower or impair the
ability of the power supply borrower to repay
its secured loans in accordance with their
terms, or adversely affect system performance
in a material way. Notwithstanding the
foregoing, the borrower may take or suffer to
be taken any steps for reorganization or
dissolution or to consolidate with or merge

into any corporation or to sell, lease or
transfer (or make any agreement therefor) all
or a substantial portion of its assets, whether
now owned or hereafter acquired without the
power supply borrower’s consent, so long as
the borrower shall pay such portion of the
outstanding indebtedness on the power
supgly borrower’s notes or other obligations
as shall be determined by the power supply
borrower with the prior written consent of
the Administrator and shall otherwise
comply with such reasonable terms and
conditions as the Administrator and power
supply borrower may require either: (1) To
elimipate any adverse effect that such action
seems likely to have on the rates of the other
members of the power supply borrower, or

(2) To assure that the power supply
borrower’s ability to repay the secured loans
and other obligations of the power supply
borrower in accordance with their terms is
not impaired.

The Administrator may require, among
other things, that any payment owed under
(2) of the preceding sentence that represents
a portion of the power supply borrower's
indebtedness on Notes shall be paid by the
borrower in the manner necessary to
accomplish a defeasance of those obligations
in accordance with the loan documents
relating thereto, or be paid directly to the
holders of the Notes for application by them
as prepayments in accordance with the
provisions of such documents, or be paid to
the power supply borrower and held and
invested in a manner satisfactory to the
Administrator.

|[End of sample contract terms]|

(b) The Administrator may exempt a
borrower from the requirement to enter
into a supplement to its outstanding
wholesale power contract if the
Administrator determines that such
requirement is burdensome and
unnecessary in light of the provisions of
the existing wholesale power contract,
other security arrangements of the
power supply borrower, and any other
relevant facts and circumstances.
Normally such exemption will be
granted only with the concurrence of
the power supply borrower.

§1786.164 Loan fund audit

In the event that a borrower shall
prepay all its outstanding electric loans
REA shall have the right to audit within
six (6) months of closing transactions
involving the REA Construction Fund
Account established and maintained by
the borrower pursuant to the terms of
the REA Loan Contract and to inspect
all books, records, accounts, and other

‘documents and papers of the borrower.

Should REA determine that the
borrower has made disbursements of
funds advanced pursuant to the REA
Loan Contracts which do not comply
with the requirements thereof, the
borrower shall be required to pay the
REA an amount equal to the difference
between the amount which the borrower
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prepaid under this subpart with respect
to such advances, and the amount
which the borrower would otherwise
have been required to return to the REA
as a result of noncompliance if the
borrower had not prepaid such
advances, plus interest. (See 7 CFR part
1721, Post-Loan Policies and Procedures
for Insured Electric Loans.)

§1786.165 Reporting.

Borrowers that no longer have any
loans made or guaranteed by REA and
are considering applying for other
financial assistance pursuant to the RE
Act are encouraged to file the end-of-
year operating report, REA Form 7.

§1786.166 Approvals.

The borrower shall be responsible for
obtaining all approvals necessary to
consummate the transaction as required
by the prepayment agreement, including
such approvals as may be required by
regulatory bodies and other lenders.

§1786.167 Restrictions to additional REA
financing.

(a) No borrower that prepays an
electric loan at a discount as provided
under this subpart may apply for or
receive direct or insured loans during
the 120 months from the most recent
closing date, except at the discretion of
the Administrator. During the 120
month period the Administrator may
consider providing an insured loan if,
among other matters, it is necessary to
assure repayment of, or protect the
Government's security for any
outstanding loans or loan guarantees, or
the borrower’s system has suffered
severe physical plant related damage
due to conditions beyond its control and
the borrower is unable to obtain
financing at reasonable terms to restore
the system from non-REA sources,
including the Federal Emergency
Management Agency, and from private
sources. Upon expiration of the 120
months, such borrowers may apply for
direct or insured loans in the same
manner as other borrowers provided
that such borrowers may not apply for

direct or insured loans for facilities,
construction of which commenced prior
to the expiration of the 120 months.

(b) Borrowers that prepay their direct
or insured REA loans under this subpart
remain eligible for certain types of
financial assistance under the RE Act,
including loan guarantees and rural
development loans.

§1786.168 Borrowers who prepaid under
this part prior to October 21, 1992.

(a) A borrower that had prepaid, prior
to the date of enactment of Public Law
102-428 (106 Stat. 2183) on October 21,
1992, at a discount rate as provided at
7 CFR part 1786, subpart C: (1) Shall not
be eligible except at the discretion of the
Administrator as stated in paragraph
§1786.167(a), to apply for or receive
direct or insured loans during the 180-
month period beginning on the date of
the prepayment; and

(2? Sga 1 not be eligible to apply for
or receive direct or insured loans from
REA until the borrower has repaid to the
REA the sum of: (i) The amount (if any)
by which the discount the borrower
received by reason of the prepayment
exceeds the discount the borrower
would have received had the discount
been based on the cost of funds to the
Department of the Treasury as
calculated at §1786.153 at the time of
the prepayment; and

(i1) Interest on the amount described
in paragraph (a)(2)(i) of this section for
the period beginning on the date of the
prepayment and ending on the date of
the repayment, at a rate equal to the
average annual cost of borrowing by the
Department of the Treasury. This rate
will be calculated first on the date of
prepayment and at one year intervals
from that date based on the same U.S.
Treasury issues published in the Federal
Reserve Statistical Release closest to
that date. The Treasury rate of interest
to be applied for each year will be the
rate for the Treasury issue of
comparable maturity to the number of
years from the prepayment date to the
repayment date and at one year intervals
thereafter.

(b) If a borrower and the
Administrator have entered into an
agreement with respect to a prepayment
occurring before October 21, 1992, this
section shall supersede any provision in
the agreement relating to the restoration
of eligibility for loans under the RE Act.

(c) Borrowers who prepaid prior to
October 1, 1987, are eligible for
assistance under the RE Act in the same
manner as other borrowers with respect
to loan guarantees and the rural
development loans.

(d) During the 180 month period
described in paragraph (a)(1) of this
section the Administrator may consider
providing an insured loan, if the
conditions described in § 1786.167(a)
exist.

(e) Borrowers may not apply for direct
or insured loans for facilities,
construction of which commenced prior
to the expiration of the 180 month
period described in paragraph (a)(1) of
this section.

§1786.169 Liability.

It is the intent of this subpart that any
failure on the part of REA to comply
with any provisions of this subpart,
including without limitation, those
provisions setting forth specified
timeframes for action by REA on
applications for prepayments or closing
requests, shall not give rise to liability
of any kind on the part of the
Government or any employees of the
Government including, without
limitation, liability for damages, fees,
expenses or costs incurred by or on
behalf of a borrower, private lender or
any other party.

§1786.170 Prepayment of loans approved
after December 20, 1993. [Reserved]

§§1786.171-1786.199 [Reserved)
Dated: March 16, 1994.
Karl N. Stauber,

Acting Under Secretary, Small Community
and Rural Development.
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