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under Executive Order No. 12606, The 
Family, has determined that this notice 
will not have a significant impact on 
family formation, maintenance, or well­
being. The notice sets out the process by 
which the Secretary will select CDCs to 
which contributions by taxpayers will 
qualify for tax credits.

Executive Order 12611. The General 
Counsel, as the Designated Official

under section 6(a) of Executive Order 
No. 12611, Federalism, has determined 
that this notice will not involve the 
preemption of State law by Federal 
statute or regulation and will not have 
Federalism implications. The selection 
process envisioned by the notice 
qualifies contributions to those CDCs 
selected for tax credits under the 
Internal Revenue Code. This process

will not affect the distribution of power 
and responsibility among the various 
levels of government.

Dated: March 2,1994.
Andrew Cuomo,
Assistant Secretary for Community Planning 
and Development
[FR Doc. 94-6593 Filed 3-21-94; 8:45 ami 
BILLING CODE 4210-» -P
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DEPARTMENT O F TRANSPORTATION 

Coast Guard

33 CFR Part 116 

[CGD 91-063]

RIN 2115-AE15

Alteration of Obstructive Bridges

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to 
amend the regulations which provide 
guidance for declaring a bridge 
unreasonably obstructive to the free 
navigation of navigable waters of the 
United States and the procedures for 
alteration of an obstructive bridge under 
the Truman-Hobbs Act, the Bridge Act 
of 1906, and the Rivers and Harbors 
Appropriation Act of 1899. The 
proposed amendments clarify and 
update regulations describing the 
procedures involved and provide 
additional details.
DATES: Comments must be received on 
or before May 23,1994.
ADDRESSES: Comments may be mailed to 
the Executive Secretary, Marine Safety 
Council (G—LRA/3406) (CGD 91-063), 
U.S. Coast Guard Headquarters, 2100 
Second Street SW., Washington, DC 
20593-0001, or may be delivered to 
room 3406 at the above address between 
8 a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477. 
Comments on collection of information 
requirements must be mailed also to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget. 725 17th Street, NW., 
Washington, DC 20503, ATTN: Desk 
Officer, U.S. Coast Guard, or Office of 
Management and Budget, 725 17th 
Street NW., Washington, DC 20503, 
ATTN: Desk Officer, U.S. Coast Guard.

The Executive Secretary maintains the 
public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying in room 3406,
U.S. Coast Guard Headquarters.
FOR FURTHER INFORMATION CONTACT:
Ms. Marcia L. Waples, Chief,
Alterations, Drawbridges, and Systems 
Branch (G-NBR-1), at (202) 267-0375.
SUPPLEMENTARY INFORMATION:

Request for Comments
The Coast Guard encourages 

interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their names 
and addresses, identify this rulemaking

(CGD 91-063) and the specific section of 
this proposal to which each comment 
applies, and give a reason for each 
comment. The Coast Guard requests that 
all comments and attachments be 
submitted in an unbound format 
suitable for copying and electronic 
filing. If not practical, a second copy of 
any bound material is requested.
Persons wanting acknowledgment of 
receipt of comments should enclose a 
stamped, self-addressed postcard or 
envelope.

The Coast Guard will consider all 
comments received during the comment 
period. This proposal may be changed 
in view of the comments.

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to the Marine Safety 
Council at the address under 
‘ ‘ADDRESSES*'» The request should 
include reasons why a hearing would be 
beneficial. If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register.
Drafting Information

The principal persons involved in 
drafting this document are Ms. Marcia 
L. Waples, Project Manager, and LT 
Ralph L. Hetzel, Project Counsel, Office 
of Chief Counsel.
Background and Purpose

There are three primary Federal 
statutes which contain provisions that 
address the issue of bridges which are 
alleged to unreasonably obstruct 
navigation. Under section 18 of the 
Rivers and Harbors Appropriation Act 
of 1899 (33 U.S.C. 502) and section 2 of 
the Truman-Hobbs Act (33 U.S.C. 512), 
and applicable delegation regulations, 
the Commandant of the Coast Guard 
shall order the alteration of a bridge 
which unreasonably obstructs the free 
navigation of the navigable waters of the 
United States. Under section 4  of the 
Bridge Act of 1906 (33 U.S.C. 494), the 
same provision applies to bridges over 
waters which are subject to the ebb and 
flow of the tide and which are used, or 
susceptible to being used, in their 
natural condition or by reasonable 
improvement as a means to transport 
interstate or foreign commerce.

Until 1940, paying for the alteration of 
an obstructive bridge in order to render 
the waters that it traverses reasonably 
free and navigable was, in all cases, die 
responsibility of the bridge owner. Upon 
passage of the Truman-Hobbs Act, 33 
U.S.C. 511-524, partial Federal funding 
of bridge alterations was made available 
through apportionment of the total cost

of the alteration between the United 
States and the bridge owner. However, 
the Truman-Hobbs Act only applies to 
lawful bridges that carry only railroad 
traffic or both railroad and highway 
traffic, or are publicly-owned highway 
bridges. Title 33, part 116 of the Code 
of Federal Regulations, contains 
regulations governing alteration of 
bridges which are unreasonably 
obstructive to free navigation of a 
navigable water of the United States 
under any of the three statutes cited 
above.

In response to issues raised by 
Congress in the fall of 1991 regarding 
administration of the Truman-Hobbs 
Act, the Coast Guard reviewed its 
guidance contained in chapter 6 of the 
Bridge Administration Manual, 
COMDTINST M16590.5 (series), 
pertaining to bridges eligible for 
consideration under the Truman-Hobbs 
Act. The Coast Guard also reviewed the 
implementing regulations contained in 
33 CFR part 116. These reviews were 
conducted in order to ascertain whether 
the Bridge Administration Manual and 
the implementing regulations reflect, 
accurately and with sufficient detail, the 
procedures used for determining if a 
bridge is an unreasonable obstruction to 
navigation and, if so, the process for 
determining if it may be altered under 
the Truman-Hobbs Act. As a result of 
this review, the guidance set forth in 
chapter 6 of the Bridge Administration 
Manual, COMDTINST 16590.5 (series), 
was revised on February 27,1992, in 
order to clarify and provide additional 
detail concerning the manner in which 
the U.S. Coast Guard administers the 
Truman-Hobbs Act.

The purpose of the proposed 
amendments is to provide clarification 
of the procedures for determining 
whether a bridge unreasonably obstructs 
navigable waters, and, if it does, 
procedures for ordering its alteration.
Discussion of Proposed Amendments

The proposed amendment revises 33 
CFR part 116 by adding new descriptive 
language and clarifying, reordering and 
reformatting existing provisions that are 
still valid. The following is a discussion, 
section by section, of the changes the 
proposed amendment would make.

Section 116.01 would be enhanced to 
include a reference to the statutes 
pertaining to obstructive bridges and 
would address the types of bridges that 
may be considered for alteration under 
the Truman-Hobbs Act. A note would be 
added to direct the reader to the Bridge 
Administration Manual, COMDTINST 
16590.5 (series), for further guidance, if 
desired.
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Section 116 05 would address who 
cas file a complaint, to whom it should 
be sent, and what information it should 
indude.

Section 116.10 would address the 
District Commander’s procedures for 
acting cm complaints, or investigating 
suspicions related to allegedly 
obstructive bridges. Under the revised 
provisions, the complainant would be 
encouraged to furnish specific details 
and information to the District 
Commander in writing to support an 
allegation of unreasonable obstruction 
of navigation.

Section 116.15 would provide fen a 
public hearing to determine if there is 
a need for an alteration ahd if so, the 
extent of the alteration needed.

Proposed §116.20 describes the 
calculation of the benefit to cost ratio 
and its application.

Section 116.25 describes the issuance 
of the Order to Alter and is essentially 
unchanged from current § 116.25.

Section 116.30 would provide for the 
submission and approval of plans and 
specifications for a bridge alteration.

Section 116.35 would describe the 
format of the apportionment of costs for 
bridges eligible for alteration under the 
Truman-Hobbs Act.

Section 116.40 would provide for the 
submission o f bids, the approval of the 
award of contract, the approval of the 
apportionment of cost, the guaranty of 
cost and allowance for partial payments.

Section 116.45 provides for appeals in 
the event that the complainant or foe 
bridge owner is not satisfied with any 
decision made during the process. 
Additionally, the Truman-Hobbs Act 
provides for judicial review of the 
apportionment of costs.
Regulatory Assessment

This proposal is not a significant 
regulatory action and has not been 
reviewed by the Office of Management 
and Budget under Executive Order 
12666 and is not significant under the 
“ Department of Transportation 
Regulatory Policies and Procedures” (44 
FR11040, February 26,1979). The Coast 
Guard expects the economic impact of 
this proposal to be so minimal that a full 
Regulatory Assessment is unnecessary. 
This proposal merely updates 
regulations describing administrative 
procedures for Implementing provisions 
governing alteration erf obstructive 
bridges. There will be no direct cost to 
the general public.
Small Entities

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seqX  die Coast Guard 
must consider whether this proposal, if 
adopted, will have a significant

economic impact on a substantial 
number of small entities. "Small 
entities” include independently owned 
and operated small businesses that are 
not dominant in their field and that 
otherwise qualify as "small business 
concerns” under section 3 of the Small 
Business Act (15 U.S.G 632).

This proposal is intended to clarify 
regulations describing existing 
procedures used by the U.S. Coast 
Guard to implement statutory 
provisions governing alteration of 
obstructive bridges. The procedures 
described in this proposal are not new. 
Ib is  proposal describes some 
procedures in use, but not currently set 
forth in the Code of Federal Regulations. 
It also deletes some outdated provisions 
in the CFR. Therefore, this proposal is 
largely editorial in nature and imposes 
no special expense on small businesses. 
Because it expects the economic impact 
of this proposal to be minimal, the Coast 
Guard certifies under 5 U.S.C. 605(b) 
that this proposal, if adopted, will not 
have a significant economic impact on 
a substantial number of small entities.
Collection of Information

Under the Paperwork Reduction Act 
(44 U.S.C. 3501 etseq .), the Office of 
Management and Budget (OMB) reviews 
each proposed rule that contains a 
collection of information requirement, 
to determine whether the practical value 
of the information is worth the burden 
imposed by its collection. Collection of 
information requirements include 
reporting, record keeping, notification, 
and other similar requirements.

This proposed role contains 
collection of information requirements 
in § 116.35. The following particulars 
apply:

DOT Afo: 2115.
OMB Control No: 2115-AE15.
A dm inistration: U.S. Coast Guard.
Title: Alteration of Obstructive 

Bridges.
N eed fo r  Inform ation: The 

information being collected will be used 
in executing an action required by law.

P roposedu se fo r  in form ation :T o  
provide for apportionment of costs to be 
paid by the bridge owner and to be paid 
by the Federal government for alteration 
of a bridge that unreasonably restricts 
navigation.

Frequency o f  R esponse: Once per 
action.

Burden Estim ate: The estimated time 
needed to respond to the collection is 40 
hours to research and reproduce files 
and to prepare correspondence.

R espondents: Less than ID, in any 
year, of the possible 1600 drawbridge 
owners.

Form(s): None.

Average Burden Hours Per 
R espondent: 40.

Tne Coast Guard has submitted the 
requirements to OMB for review under 
section 305(h) of the Paperwork 
Reduction Act. Persons submitting 
comments on the requirements should 
submit their comments both to OMB 
and to the Coast Guard where indicated 
under ADDRESSES.
Federalism

The Coast Guard has analyzed this 
proposal under the principles and 
criteria contained in Executive Order 
12612 and has determined that this 
proposal does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment. 
Administering the alteration of bridges 
found to be unreasonably obstructive to 
free navigation of the navigable waters 
of the United States has been committed 
to the Coast Guard by statute and 
therefore this proposal, if adopted, is 
expected to preempt state action on 
similar matters.
Environment

The Coast Guard considered the 
environmental impact of this proposal 
and concluded that under section
2.B.2.g. of Commandant Instruction 
M16475.1B, this proposal is 
categorically excluded from further 
environmental documentation because 
it  is a Bridge Administration Program 
action involving the promulgation of 
procedures, processes, and guidance for 
alteration of bridges. A Categorical 
Exclusion Determination is available in 
the docket for inspection or copying 
where indicated under ADDRESSES.
List of Subjects in 33 CFR Part 116 

Bridges.
For the reasons set out in the 

preamble, the Coast Guard proposes to 
amend 33 CFR part 116 as follows:

1. Part 116 is revised to read as 
follows:

FART t16—ALTERATION OF 
OBSTRUCTIVE BRIDGES

Sec.
116.01 Purpose.
116.05 Complaints of unreasonably 

obstructive bridges.
116.10 Preliminary review.
116.15 Public hearings.
116.20 Benefrt-to-cost ratio for Truznan- 

' Hobbs Act projects.
116.25 Order to Alter.
116.30 Plans and specifications.
116.35 Apportionment of costs under the 

Truman-Hobbs Act
116.40 Submission of bids, approval of 

award, guaranty of cost, and partial 
payments for bridges eligible to be 
altered under the Truman-Hobbs Act.
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Sec.
116.45 Appeals.

Authority: 5 U.S.C. 552, 33 U.S.C. 521,49 
CFR 1.46(c).

§116.01 Purpose.
This part outlines the general 

procedures by which a bridge may be 
determined to be an unreasonable 
obstruction to navigation and an order 
to alter issued. This part contains 
regulations to implement three statutes 
which pertain to obstructive bridges: 
Section 18 of thé Rivers and Harbors 
Appropriation Act of 1899, 33 U.S.C. 
502., section 4 of the Bridge Act of 1906, 
33 U.S.C. 494, and the Truman-Hobbs 
Act of 1940, as amended, 33 U.S.C. 511- 
524. Only a railroad bridge, a 
combination high way/railroad bridge, or 
a publicly-owned highway bridge may 
be eligible for alteration under thé 
Truman-Hobbs Act.

Note: In addition to the regulations 
contained in this subpart, guidance can be 
found in chapter 6 of COMDTINST M16590.5 
(series), entitled, “Bridge Administration 
Manual.” This manual may be reviewed at 
Coast Guard Headquarters or any district 
office.

§ 116.05 Complaints of unreasonably 
obstructive bridges.

Any person, company, or other entity 
may submit a complaint that a bridge 
unreasonably obstructs navigation to the 
commander of the Coast Guard district 
in which the bridge is located. The 
complaint should be in writing and 
include specific details to support the 
allegation.

§ 116.10 Preliminary review.
(a) The commander of the Coast 

Guard district in which the bridge is 
located may review the district files and 
records of accidents as well as details of 
any complaint submitted to the Coast 
Guard, to determine if a bridge appears 
to be an unreasonable obstruction to the 
navigation of a waterway of the United 
States and to determine if further 
investigation is necessary. The District 
Commander may conduct a preliminary 
investigation.

(b) If the District Commander 
conducts a preliminary investigation, 
the District Commander will notify the 
complainant of thé results of the 
investigation. The notification will 
include sufficient information so that 
the basis for the decision is apparent, 
and, inform the complainant of the 
appeal process.

(c) The District Commander also will 
determine, (if the preliminary review 
indicates alteration maybe required), if 
the bridge in question is éligible for 
consideration under the Truman-Hobbs 
Act.

(d) Preliminary determinations by the 
District Commander under this section 
may be appealed as described in 
§116.45.

§ 116.15 Public hearings.
Before issuing an Order to Alter, a 

public hearing will be held by the 
District Commander of the district in 
which the bridge is located, at a location 
close to the bridge in question. At the 
hearing, the owners and controllers of 
the bridge, the complainant(s), and 
other interested parties will be given 
reasonable opportunity to offer evidence 
and be heard, orally or in writing, on the 
extent of any alteration necessary.

§ 116.20 Benefit-to-cost ratio for Truman- 
Hobbs Act projects.

(a) Computation of the benefit-to-cost 
ratio for the proposed alteration project 
must be calculated by dividing the 
annualized navigation benefit of the 
bridge alteration by the annualized 
government share of the cost of the 
bridge alteration. Benefits data should 
be collected over a statistically valid 
time period.

(b) In order for a bridge to be 
considered an unreasonable obstruction 
to navigation under the Truman-Hobbs 
Act and to qualify for alteration under 
the provisions of that Act, the benefits 
to navigation, expressed in dollars, must 
be greater than or equal to the 
government share of the cost of altering 
the bridge (the ratio must be at least 
1:1). If so, then the bridge is declared 
unreasonably obstructive to navigation 
and an Order to Alter will be issued 
under the Truman-Hobbs Act.

§ 116.25 Order to Alter.
(a) The District Commander will 

review the complaint and all gathered 
facts, including those from a hearing or 
from an investigation report, and make 
a preliminary recommendation whether 
a bridge should be declared an 
unreasonable obstruction to navigation 
and that an Order to Alter should be 
issued.

(b) The Commandant will make a 
final determination, and issue an Order 
to Alter if the bridge is an unreasonable 
obstruction to navigation. The order 
may be accompanied by a Letter of 
Special Conditions, setting forth 
safeguards to protect the environment or 
otherwise providing for other special 
conditions or needs relevant to the 
alteration project.

(1) An Order to Alter for a bridge that 
is not eligible for Truman-Hobbs 
funding, will specify the changes that 
are required to be made and will 
prescribe a reasonable time in which to 
accomplish them.

(2) If a bridge is eligible to be altered 
under the Truman-Hobbs Act, the Order 
to Alter also will specify the 
navigational clearances to be 
accomplished.

(c) The order will be served promptly 
on the bridge owner. A copy of the order 
as served, together with a statement on 
the order executed by the person serving 
the order, showing on whom, when, and 
where the service was made, must be 
returned to the Commandant. 
Alternatively, service may be made by 
certified mail, return receipt requested 
(signed by the addressee), postage 
prepaid, in place of personal service.

(d) Failure to comply with any order 
issued under the provisions of this part 
will subject the owner or controller of 
the bridge to the penalties prescribed in 
33 U.S.C. 495, 502, or 519, as 
appropriate, and as otherwise provided 
by law.

§ 116.30 Plans and specifications.
(a) The bridge owner must submit 

plans and specifications to provide for 
alteration of the bridge in accordance 
with the Order to Alter to the 
Commandant (G—NBR). The plans and 
specifications, at a minimum, must 
provide for the clearances identified in 
the Order to Alter, and also may include 
any additional alteration of the bridge 
that the owner considers desirable to 
meet the requirements of railroad or 
highway traffic.

(b) Commandant (G-NBR) will 
approve or reject the plans and 
specifications in whole or in part, and 
may require the submission of new or 
additional plans and specifications.

(c) When Commandant (G-NBR) has 
approved the plans and specifications, 
they are final and binding upon all 
parties, unless changes are approved 
later.

§ 116.35 Apportionment of cost under the 
Truman-Hobbs A c t

(a) The bridge owner must bear such 
part of the cost attributable to the direct 
and special benefits which will accrue 
to the bridge owner as a result of the 
alteration, including expected savings in 
repair and maintenance, expected 
increased carrying capacity, costs 
attributable to the requirements of 
highway and railroad traffic, and actual 
capital costs of the used service life. The 
United States will biear the balance of 
the costs, including that part 
attributable to the necessities of 
navigation.

(b) “Direct and special benefits” 
ordinarily will include items desired by 
the owner but which have no 
counterpart in the old bridge or are of 
higher quality than similar items in the
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old bridge such as improved signal and 
fender systems, pro rata share of 
dismantling costs, and improvements 
included, but not required, in the 
interests of navigation,

(c) The statements of the 
proportionate shares of cost will include 
or be accompanied by a breakdown of 
the statements of total cost and 
proportionate shares, including 
sufficient details of the features of 
construction to show how the 
apportionment was determined and to 
permit adequate review and auditing of 
the statements.  ̂ _

(d) Thé Commandant may require an 
equitable contribution from any 
interested person, firm, association, 
corporation, municipality, county, or 
State desiring alteration or relocation. 
This requirement may be made for other 
reasons, in addition to the bridge being 
an unreasonable obstruction to 
navigation, as a condition or precedent 
to the making of an order to alter.

(e) Proportionate shares of cost to be 
borne by the United States and the 
bridge owner are developed in 
substantially the following form:
Total cost of project ............ $.
Less salvage .................   $.
Less contribution by third

party .............................   $.
Cost of Alteration to be Ap­

portioned ........— .......   $_
Share to be borne by the 

bridge owner:
Direct and Special Benefits:

a. Removing old bridge ... $_
b. Fixed charges $.
c. Betterments ................   $.

Expected savings in repair
or maintenance costs:
a. Repair ..........    $_
b. Maintenance ..........   $_

Costs attributable to re­
quirements of railroad 
and/or highway traffic ..... $_

Expenditure for increased
carrying capacity .............   $_

Expired service life of old
bridge .............................;... $_

Subtotal ...................  $_
Share to be borne by the

bridgé owner ..............   $_
Contingencies ..................  $_

Total ........................................ $_
Share to be borné by the

United States .................... $_
Contingencies ...................  $_
Total government costs ... $_

§ 116.40 Submission of bids, approval of 
award, guaranty of cost, and partial 
payments for bridges eligible to be altered 
under the Truman-Hobbs A c t

(a) Bids obtained by the bridge owner 
must be submitted to Commandant for 
approval.

fb) Having provided the bridge owner 
with opportunity to be heard during the 
development of the Apportionment of 
Costs, an Order of Apportionment of 
Costs is issued by the Commandant.

(c) After the bridge owner submits the 
guaranty of costs required by 33 U.S.C 
515, the Commandant authorizes the 
owner to award the contract.

(d) Partial payments of the 
government’s costs are authorized as the 
work progresses to the extent that funds 
have been appropriated.

§116.45 Appeals
(a) If a complainant disagrees with a 

recommendation regarding obstruction

or eligibility made by a District 
Commander or Commandant (G—NBR), 
the complainant may appeal to the 
Chief, Office of Navigation Safety and 
Waterway Services.

(b) The appeal must be submitted in 
writing to Chief, Office of Navigation 
Safety and Waterway Services, U.S. 
Coast Guard, 2100 Second Street SW., 
Washington, DC 20593—0001, within 30 
days after the District Commander’s or 
Commandant (G-NBF) decision. The 
Chief, Office of Navigation Safety and 
Waterway Services, will make a 
decision on the appeal within 60 days 
after receipt of the appeal. The decision 
of this appeal shall constitute final 
agency action.

(c) Any order of apportionment made 
or issued under section 6 of the 
Truman-Hobbs Act, 33 U.S.C. 516, may 
be reviewed by the Court of Appeals for 
any judicial circuit in which the bridge 
in question is wholly or partly located, 
if a petition for review is filed within 90 
days after the date of issuance of the 
order. The review is described in 
section 10 of the Truman-Hobbs Act, 33 
U.S.C. 520. The review proceedings do 
not operate as a stay of any urder issued 
under Truman-Hobbs, other than an 
order of apportionment, nor relieve any 
bridge owner of any liability or penalty 
under other provisions of that act.

Dated: March 15 ,1994.
R.C. Houle,
Acting Chief, O ffice o f N avigation Safety and  
W aterway Services.
{FR Doc. 94-6511 Filed 3 -2 1 -9 4 ; 8:45 amj 
BILLING CODE 491IM4-M
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OFFICE OF MANAGEMENT AND 
BUDGET

Cumulative Report on Rescissions and 
Deferrals

March 1 ,1994.
This report is submitted in fulfillment 

of the requirement of section 1014(e) of 
the Congressional Budget and 
Impoundment Control Act of 1974 (Pub. 
L. 93-344). Section 1014(e) requires a 
monthly report listing all budget 
authority for this fiscal year for which, 
as of the first day of the month, a special 
message has been transmitted to 
Congress.

This report gives the status of 65 
rescission proposals and 12 deferrals 
contained in four special messages for 
F Y 1994. These messages were

transmitted to Cct^gress on October 13, 
November t , November 19,1993, and 
February 7,1994.
Rescissions (Attachments A and C)

As of March 1 ,1994,65 rescission 
proposals totaling $3,172.2 million had 
been transmitted to the Congress. 
Congress approved 48 of the 
Administration’s rescission proposals in 
Public Law 103-211. A total of $1,560.6 
million of the rescissions proposed by 
the President was rescinded by that 
measure. Attachment C shows the status 
of the FY 1994 rescission proposals.
Deferrals (Attachments B and D)

As of March 1,1994, $4,132.3 million 
in budget authority was being deferred 
from obligation. Attachment D shows

the status of each deferral reported 
dining FY 1994.
Information From Special Messages

The special messages containing 
information on the rescission proposals 
and deferrals that are covered by this 
cumulative report are printed in the 
Federal Registers cited below:
53 FR 54256, Wednesday, October 20, 

1993
58 FR 59517, Tuesday, November 9, 

1993
58 FR 63264, Tuesday, November 30, 

1993
59 FR 7122, Monday, February 14,1994 
LeoaE. Panetta,
Director.
BILLING CODE 3110-01-M
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ATTACHMENT A

8TATUS OF FY 1994 RESCISSIONS

Amounts 
(In  millions 
of dollars)

Rescissions proposed by the President.................. . 3,172.2

Rejected by the Congress............ .....................................  -1,611.6

Amounts rescinded by the Emergency Supplemental... *1,560.6

Currently before the Congress.............. ........................  0.0

ATTACHMENT B

STATUS OF FY 1994 DEFERRALS

Amounts 
(In  m illions 
of dollars)

Deferrals proposed by the President.................... •'•••• 8,572.4

Routine Executive releases through March 1, 1994... -4,440.1

Overturned by the Congress........ ................. ...................... - —

Currently before the Congress............................ ......... .. 4,132.3



A
TT

A
C

H
M

E
N

T 
C

St
at

u*
 o

f 
F

Y
19

94
 R

es
ci

ss
io

n 
P

ro
po

sa
ls

 -
 A

s 
of

 M
ar

ch
 1

,1
99

4 
(A

m
ou

nt
s 

in
 t

ho
us

an
ds

 o
f d

ol
la

rs
)

A
m

ou
nt

s 
P

en
di

ng
 

P
re

vi
ou

sl
y

__
 B

ef
or

e 
C

on
gr

es
s 

W
it

hh
el

d 
D

at
e

A
ge

nc
y/

Bu
re

au
/A

cc
ou

nt
 

R
es

ci
ss

io
n 

Le
ss

 th
an

N
um

be
r 

45
 d

ay
s

FU
N

D
S

 A
P

P
R

O
P

R
IA

TE
D

 T
O

 T
H

E
 P

R
ES

ID
E

N
T 

In
te

rn
at

io
na

l S
ec

ur
it

y 
As

si
st

an
ce

Fo
re

ig
n 

m
ili

ta
ry

 f
in

an
ci

ng
 g

ra
nt

s .
...

...
...

...
...

...
...

. ..
...

...
.. 

R
94

-1
R

94
-1

A
25

,5
62

Ec
on

om
ic

 s
up

po
rt

 f
un

d .
...

...
...

...
...

...
...

...
...

...
...

...
.

...
...

...
 

R
94

-2
M

ili
ta

ry
 a

ss
is

ta
nc

e.
...

...
...

...
...

...
...

...
...

...
...

...
...

...
...

.
...

...
...

. 
R

94
-3

8
43

8

A
ge

nc
y 

fo
r I

nt
er

na
ti

on
al

 D
ev

el
op

m
en

t
D

ev
el

op
m

en
t 

as
si

st
an

ce
 f

un
d .

...
...

...
...

...
...

...
...

..
...

...
.,

 
R

94
-3

D
E

P
A

R
TM

E
N

T 
O

F 
A

G
R

IC
U

LT
U

R
E

Ag
ri

cu
lt

ur
al

 R
es

ea
rc

h 
Se

rv
ic

e
Ag

ri
cu

lt
ur

al
 R

es
ea

rc
h 

Se
rv

ic
e.

...
...

...
...

...
...

...
...

...
...

...
...

 
R

94
-4

Bu
ild

in
gs

 a
nd

 f
ac

ili
tie

s.
...

...
...

...
...

..
...

...
...

...
...

...
...

...
...

...
...

 
R

94
-S

C
oo

pe
ra

ti
ve

 S
ta

te
 R

es
ea

rc
h 

Se
rv

ic
e

C
oo

pe
ra

ti
ve

 S
ta

te
 R

es
ea

rc
h 

Se
rv

ic
e.

...
...

...
...

...
...

..
 

R
94

-6
Bu

ild
in

gs
 a

nd
 f

ac
ili

tie
s.

...
...

...
...

...
...

...
...

...
...

...
...

..
...

...
...

...
 

R
94

-?

Ag
ri

cu
lt

ur
al

 S
ta

bi
liz

at
io

n 
an

d 
C

on
se

rv
at

io
n 

Se
rv

ic
e

Sa
la

ri
es

 a
nd

 e
xp

en
se

s.
...

...
..

...
...

...
...

...
..

...
...

...
. 

...
...

..
 

R
94

-8

So
il 

Co
ns

er
va

ti
on

 S
er

vi
ce

C
on

se
rv

at
io

n 
op

er
at

io
ns

...
...

...
...

...
...

..
...

...
...

...
..

...
...

...
...

 
R

94
-§

Fa
rm

er
s 

H
om

e 
Ad

m
in

is
tr

at
io

n
Sa

la
ri

es
 a

nd
 e

xp
en

se
s .

...
...

...
...

...
...

...
...

...
..

...
...

...
...

...
...

. 
R

94
-1

0

* 
Fu

nd
s 

w
er

e 
ne

ve
r 

w
it

hh
el

d 
fr

om
 o

bl
ig

at
io

n.

M
or

e 
th

an
D

at
e 

of
an

d 
M

ad
e

M
ad

e
A

m
ou

nt
C

on
gr

es
si

on
al

45
 d

ay
s

M
es

sa
ge

Av
ai

la
bl

e
Av

ai
la

bl
e

R
es

ci
nd

ed
A

ct
io

n

40
,0

00
11

*1
-9

3
2-

7-
94

.

65
,5

62
P

.L
. 

10
3-

21
1

90
,0

00
11

-1
-9

3
2-

7-
94

•
61

,3
50 43

8
P

.L
. 

10
3-

21
1 

P
.L

. 
10

3-
21

1

16
0,

00
0

11
-1

-9
3

•
10

4,
01

9
P

.L
. 

10
3-

21
1

16
,2

33
11

-1
-9

3
16

,2
33

3-
4-

94
8,

46
0

11
-1

-9
3

8,
46

0
3-

4-
94

30
,0

02
11

-1
-9

3
17

,5
39

3-
4-

94
12

,4
63

P
.L

. 
10

3-
21

1
34

,0
00

11
-1

-9
3

31
,1

03
3-

4-
94

2,
89

7
P

.L
. 

10
3-

21
1

12
,1

67
11

-1
-9

3
12

,1
67

3-
1-

94

12
,1

67
11

-1
-9

3
12

,1
67

3*
1-

94

12
,1

67
11

-1
-9

3
12

,1
67

P
.L

. 
10

3-
21

1

P
aq

e 
1 

iO
-M

ar
-9

4

1 3 5 9 6  Federal Register / VoL 59, No. 55 / Tuesday, March 22, 1994 / Notices



A
TT

A
C

H
M

E
N

T 
C

St
at

us
 o

f 
F

Y
19

94
 R

es
ci

ss
io

n 
P

ro
po

sa
ls

 -
 A

s 
of

 M
ar

ch
 1

,1
99

4 
(A

m
ou

nt
s 

in
 t

ho
us

an
ds

 o
f d

ol
la

rs
)

A
ge

nc
y/

B
ur

ea
u/

A
cc

o
un

t
R

es
ci

ss
io

n
N

um
be

r

A
m

ou
nt

s 
P

en
di

ng
__

_B
ef

or
e 

C
o

n
g

re
ss

__
_

Le
ss

 th
an

 
M

or
e 

th
an

 
45

 d
ay

s 
4§

 d
ay

?
D

at
s 

of
 

M
es

sa
ge

P
re

vi
ou

sl
y 

W
it

hh
el

d 
en

d 
M

ad
e 

A
va

ila
bl

e

D
at

e
M

ad
e

A
va

ila
bl

e
A

m
ou

nt
R

ea
çi

nd
ad

C
on

gr
es

si
on

al
A

st
ip

n

R
ur

al
 D

ev
el

op
m

en
t 

Ad
m

in
is

tr
at

io
n 

an
d 

Fa
rm

er
s 

H
o

m
e 

Ad
m

in
is

tr
at

io
n

R
ur

al
 h

ou
si

ng
 i

ns
ur

an
ce

 f
un

d 
pr

og
ra

m
 a

cc
ou

nt
...

...
Ag

ri
cu

lt
ur

al
 g

re
di

t 
in

su
ra

nc
e 

fu
nd

 p
ro

gr
am

flr
f!O

M
nt

 
' 

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
...

..

R
94

-4
1

R
94

-3
9

15
,6

45

5,
09

4

2-
7-

94

2-
7-

94

15
,6

45

5,
09

4

P
.L

. 
10

3-
21

1 

P
.L

. 
10

3-
21

1

R
ur

al
 E

le
ct

if
ic

at
io

n 
Ad

m
in

is
tr

at
io

n 
R

pr
al

 e
le

ct
ri

iic
at

ip
n 

an
d 

te
le

ph
on

e 
lo

an
s 

pr
og

ra
m

 a
cc

pu
nt

. „
...

...
...

..
,.

...
.—

...
...

...
...

..
...

...
...

...
...

.
R

94
-1

1
R

94
-4

0
5,

68
8

8.
44

5
11

,1
:9

3
2-

7-
94

8.
44

5
3*

1:
94

3,
30

5
P

.L
. 

10
3-

21
1

Fo
od

 a
nd

 N
ut

ri
ti

on
 S

er
vi

ce
 

C
om

m
od

it
y 

su
pp

le
m

en
ta

l f
oo

d 
pr

og
ra

m
...

...
...

.
R

94
-1

2
12

,6
00

11
-1

-9
3

2,
60

0
3-

1-
94

10
,0

00
P

.L
. 

10
3-

21
T

Fo
re

ig
n 

A
ss

is
ta

nc
e 

Pr
og

ra
m

s
Pu

bl
ic

 f
jw

 4
89

 g
ra

nt
? 

* 
Ti

tl
e

s)
 (

P
F

P
).

 H
. a

nd
 I

II .
...

.
Pu

bl
ic

 ij
M

i 4
80

 b
rp

gr
am

 a
cc

ou
nt

...
...

...
..

...
...

...
...

...
...

...

R
9

*
4

2
R

94
-4

3
49

,6
00

35
,4

00
2-

7.
-9

4
2-

7:
94

29
,8

00
22

,9
00

P
.L

. 
10

3:
21

1 
p

.L
 1

ÇI
3-

21
1

D
E

P
A

R
TM

E
N

T 
o

f
 c

o
m

m
e

r
c

e

N
at

io
na

l O
ce

an
ic

 a
nd

 A
tm

os
ph

er
ic

 
Ad

m
in

is
tr

at
io

n
O

pe
ra

ti
on

s,
 r

es
ea

rc
h,

 a
nd

 f
ac

ili
tie

s.
...

...
...

...
...

...
...

...
..

g
o

n
?t

ry
e

ti
gn

,r.
f;

!f-
,

...
...

.•
•••

•■

R
94

-1
3

R
94

-1
4

6,
00

0
4,

00
0

1
M

-9
3

11
-1

-9
3

6,
00

0
1,

00
0

3-
1-

94
3-

1-
94

3,
00

0
P

.L
. 

10
3-

21
1

In
te

rn
at

io
na

l T
ra

d
e 

Ad
m

in
is

tr
at

io
n 

O
pe

ra
ti

on
s 

an
d 

ad
m

in
is

tr
at

io
n.

...
...

...
...

...
...

...
...

...
..—

R
94

-1
5

2,
00

0
11

-1
-9

3
*

2,
00

0
P

L
. 

10
3-

21
1

D
E

P
A

R
TM

E
N

T 
O

F 
D

E
FE

N
S

E

P
ro

cu
re

m
en

t
M

is
si

le
 p

ro
cu

re
m

en
t,

 A
rm

y .
...

.. 
...

...
...

...
...

...
...

...
...

...
...

.
Ai

rc
ra

ft
 p

ro
cu

re
m

en
t.

 N
a

vy
...

.,.
...

...
...

...
...

...
...

...
..

...
...

...
.

R
94

-4
4

R
94

-4
5

48
,0

00
51

.7
00

2*
7-

94
2-

7-
94

10
.0

00
P.

L 
10

3-
21

1

m re a N gL pa oo H 0 CD (75
,

CO to CD ÉD

* 
Fu

nd
s 

w
er

e 
ne

ve
r w

it
hh

el
d 

fr
om

 o
bl

ig
at

io
n.

8 to SI

Pa
ge

 2
10

-M
ar

-9
4



A
ge

nc
y/

B
ur

ea
u/

A
cc

o
un

t

Sh
ip

bu
ild

in
g 

an
d 

co
nv

er
si

on
, 

N
av

y.
...

...
...

...
...

...
.

Ai
rc

ra
ft

 p
ro

cu
re

m
en

t,
 A

ir
 F

or
ce

...
...

...
...

...
...

...
...

...

R
es

ea
rc

h;
 D

ev
el

op
m

en
t,

 T
es

t,
 a

nd
 E

va
lu

at
io

n 
R

es
ea

rc
h,

 d
ev

el
op

m
en

t,
 t

es
t, 

an
d 

ev
al

ua
ti

on
. 

D
ef

en
se

-w
id

e.
...

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
.

M
ili

ta
ry

 C
on

st
ru

ct
io

n
M

ili
ta

ry
 c

on
st

ru
ct

io
n,

 A
rm

y .
...

...
...

. 
...

...
...

...
...

...
.

M
ili

ta
ry

 c
on

st
ru

ct
io

n,
 A

ir
 F

or
ce

...
...

...
...

...
...

...
...

...
.

M
ili

ta
ry

 c
on

st
ru

ct
io

n,
 A

rm
y 

R
es

er
ve

...
...

...
...

...
...

.
M

ili
ta

ry
 c

on
st

ru
ct

io
n,

 N
av

al
 R

es
er

ve
...

...
...

...
...

...
M

ili
ta

ry
 c

on
st

ru
ct

io
n,

 A
ir

 F
or

ce
 R

es
er

ve
...

...
...

..
M

ili
ta

ry
 c

on
st

ru
ct

io
n,

 A
rm

y 
N

at
io

na
l G

ua
rd

...
...

.
M

ili
ta

ry
 c

on
st

ru
ct

io
n.

 A
ir

 N
at

io
na

l 
G

ua
rd

...
...

...
..

DE
PA

RT
M

EN
T 

OF
 T

HE
 A

RM
Y-

CI
VI

L

A
rm

y 
C

or
ps

 o
f 

En
gi

ne
er

s
G

en
er

al
 in

ve
st

ig
at

io
ns

^ .
...

...
...

. 
...

...
..

...
...

...
...

...
...

Co
ns

tr
uc

ti
on

, 
ge

ne
ra

l..
...

...
...

...
...

...
...

...
...

...
...

...
...

...

DE
PA

RT
M

EN
T 

OF
 E

NE
RG

Y

En
er

gy
 P

ro
gr

am
s

En
er

gy
 s

up
pl

y,
 r

es
ea

rc
h 

an
d 

de
ve

lo
pm

en
t 

ac
ti

vi
ti

es
...

..'
...

...
...

...
...

...
..

...
...

...
...

...
..

U
ra

ni
um

 s
up

pl
y 

an
d 

en
ri

ch
m

en
t 

ac
ti

vi
ti

es
...

...
...

...
...

...
...

...
...

...
...

...
...

A
TT

A
C

H
M

E
N

T 
C

S
ta

tu
s 

of
 F

Y
19

94
 R

e
sc

is
si

o
n

 P
ro

p
o

sa
ls

 -
 A

s 
of

 M
ar

ch
 1

,1
99

4 
(A

m
o

u
n

ts
 i

n 
th

o
u

sa
n

d
s 

of
 d

o
ll

a
rs

)

P
re

vi
o

u
sl

y

R
e

sc
is

si
o

n

A
m

o
u

n
ts

P
e

n
d

in
g

 
B

ef
or

e 
C

o
n

g
re

ss
 

Le
ss

 t
ha

n 
M

or
e 

th
an

D
at

e 
of

N
u

m
b

e
r

45
 d

a
ys

45
 d

a
ys

M
és

sa
ge

R
94

-4
6

50
,0

00
2-

7-
94

R
94

-4
7

10
5,

60
0

2-
7-

94

R
94

-4
8

50
,0

00
2-

7-
94

R
94

-1
6

11
6,

13
4

11
-1

-9
3

R
94

-1
7

85
,0

94
11

-1
-9

3
R

94
-1

8
19

,8
07

11
-1

-9
3

R
94

-1
9

4,
43

8
11

-1
-9

3
R

94
-2

0
18

,7
59

11
-1

-9
3

R
94

-2
1

25
1,

85
4

11
-1

-9
3

R
94

-2
2

10
5,

13
8

11
-1

-9
3

R
94

-2
3

R
94

-2
4

24
,9

70
97

,3
19

11
-1

-9
3

11
-1

-9
3

R
94

-2
5

R
94

-4
9

10
,0

00
97

,3
00

11
-1

-9
3

2-
7-

94

R
 9

4-
25

42
,0

00
11

-1
-9

3

P
ag

e 
3

W
it

hh
el

d 
D

at
e

a
n

d
 M

ad
e

M
ad

e
A

m
o

u
n

t
C

o
n

g
re

ss
io

n
a

l
A

va
il

ab
le

A
va

il
ab

le
R

e
sc

in
de

d
A

ct
io

n

12
,8

00
P

.L
. 

10
3-

21
1

50
,0

00
P

.L
. 

10
3-

21
1

93
,8

15
3-

1-
94

22
,3

19
P

.L
. 

10
3-

21
1

60
,3

07
3-

1-
94

24
,7

87
P

.L
. 

10
3-

21
1

17
,2

56
3-

1-
94

2,
55

1
P

.L
. 

10
3-

21
1

3,
81

2
3-

1-
94

62
6

P
.L

. 
10

3-
21

1
16

,8
97

3-
1-

94
1,

86
2

P
.L

. 
10

3-
21

1
24

4,
28

6
3-

1-
94

7,
56

8
P

.L
. 

10
3-

21
1

10
5,

03
9

3-
1-

94
6,

18
7

P
.L

. 
10

3-
21

1

24
,9

70
3-

1-
94

97
,3

19
3-

1-
94

97
,3

00
P

.L
. 

10
3-

21
1

10
,0

00
P

.L
. 

10
3-

21
1

42
,0

00
P

.L
. 

10
3-

21
1

10
-M

ar
-9

4

I



AT
TA

CH
M

EN
T c

St
at

us
 of

 F
Y

19
94

 R
es

cis
si

on
 P

ro
po

sa
ls

 - 
As

 o
f M

ar
ch

 1
,1

99
4 

(A
m

ou
nt

s i
n t

ho
us

an
ds

 o
f d

ol
la

rs
)

Ag
sn

cy
/tu

rea
uy

Ae
so

uh
t

DE
PA

RT
M

EN
T 

OP
 H

OU
SI

NG
 A

ND
 U

RB
AN

 
DE

VE
LO

PM
EN

T

Ho
us

ing
 P

ro
gr

am
?

A
nn

ua
l c

on
tr

ib
ut

io
ns

 fo
r a

ss
is

te
d 

ho
us

in
g.

.

H0
f?w

s#
mr

§h
ip 

i 
ev

er
yw

he
re

 g
ra

nt
s 

(H
O

P
E

 g
ra

nt
s)

.

DE
PA

RT
M

EN
T O

P I
NT

ER
IO

R
Bu

rp
tu

 of
 R

ec
lam

ati
on

C
on

st
ru

ct
io

n .
...

...
...

...
..

DE
PA

RT
M

EN
T 

QF
 S

TA
TE

Ad
m

in
is

tr
at

io
n 

pf
 F

or
ei

gn
 A

ff
ai

rs
Sa

la
ri

es
 a

nd
 e

xp
en

se
s.

...
...

...
...

...
Bu

yin
g p

ow
er 

m
ain

ten
an

ce
..,.

.,,,

DE
PA

RT
ME

NT
 op

 tr
an

sp
or

ta
ti

on

Fe
de

ra
l A

yi
et

io
n 

Ad
m

in
is

tr
at

io
n 

O
pe

ra
ti

on
s

Fa
ci

lit
ie

s 
an

d 
eq

ui
pm

en
t «

, ..
...

...
...

...
...

..
...

...

Fe
de

ra
l T

ra
ns

it
 A

dm
in

is
tr

at
io

n 
pi

sc
re

ti
on

ar
y 

g
ra

n
ts

,,,
,,-

,,,
,,,

-

Fe
de

ra
l H

ig
hw

ay
 A

dm
in

is
tr

at
io

n 
H

ig
hw

ay
 d

em
on

st
ra

ti
on

 p
ro

je
ct

s.

Fu
nd

s 
w

er
e 

ne
ve

r w
it

hh
el

d 
fr

om
 o

bl
ig

at
io

n.

*“
Hf

---
---

---
--f

 r
Am

ou
nt

s P
en

di
ng

 
Be

fo
re

 C
on

gr
es

s_
__

_
Pr

ev
io

us
ly

W
ith

he
ld

Da
ta

Am
ou

nt
Re

sc
in

de
d

Co
ng

re
ss

io
na

l
Ac

tio
n

Re
sc

is
si

on
Nu

m
be

r
Le

ss
 th

an
 

4i
 d

ay
*

M
or

a t
ha

n 
45

 d
ay

s
O

fte
of

M
es

sa
ge

an
d 

M
ad

e 
Av

ail
ab

le
M

ad
e

Av
ail

ab
le

R
94

-2
6

18
0,

00
0

11
-1

-9
3

80
,0

00
3-

1-
94

10
0,

00
0

P
.L

. 
10

3-
21

1

R
94

-5
0

66
,0

00
2-

7-
94

. 
66

,0
00

P
.L

. 
10

3-
21

1

R
94

-2
7

16
,0

00
11

-1
-9

3
16

,0
00

3-
4-

94

R
94

-2
8

R
94

*5
1

9,
80

0
60

0
11

-1
-9

3
2-

7
-9

4
60

0
2-

28
-9

4
8,

80
0

P
.L

. 
10

3-
21

1

R
94

-2
9

R
94

-3
0

2,
75

0
40

,2
57

11
-1

-9
3

11
-1

-9
3

2,
00

0
3

-1
-9

4
75

0
40

,2
57

P
.L

. 
10

3-
21

1 
P

.L
. 

10
3-

21
1

R
 9

4-
31

52
,0

37
11

-1
-9

3
51

,2
28

3-
1-

94
80

9
P

.L
. 

10
3-

21
1

R
94

-3
2

R
94

-3
2A

.1
2,

85
8

18
7.

82
7

11
-1

-9
3

2
'7

'9
4

. a
 ♦

20
,8

33
P

.L
, 

10
3-

21
1

Pa
ge

 4
10

-M
ar

-9
4

►*1 re e
- 3 p e
. ce o cn co ? cn cn H g CO O- O K 0) S' co co :z o 'if

* F in co to

1



»

AT
TA

CH
M

EN
T C

St
at

us
 o

f F
Y

19
94

 R
es

ci
ss

io
n 

Pr
op

os
al

s •
 A

s o
f M

ar
ch

 1
,1

99
4 

(A
m

ou
nt

s j
n 

th
ou

sa
nd

s o
f d

ol
la

rs
)

Ag
en

cy
/B

ur
ea

u/
Ac

co
un

t
Re

sc
is

si
on

Nu
m

be
r

Am
ou

nt
s P

en
di

ng
__

_B
ef

or
e C

on
gr

es
s_

__
_

Le
ss

 th
an

 
M

or
s t

ha
n 

45
 d

ay
s 

45
 d

ay
s

D
at

e o
f 

M
es

sa
ge

Pr
ev

io
us

ly
 

W
ith

he
ld

 
an

d 
M

ad
e 

Av
ail

ab
le

Da
te

M
ad

e 
Am

ou
nt

 
Av

ail
ab

le 
Re

sc
in

de
d

Co
ng

re
ss

io
na

l
Ac

tio
n

Fe
de

ra
l 

R
ai

lr
oa

d 
Ad

m
in

is
tr

at
io

n 
R

ai
lr

oa
d-

re
se

ar
ch

 a
nd

 d
ev

el
op

m
en

t.
...

...
...

..
...

 
R

94
-5

5
17

,0
00

2-
7

-9
4

17
,0

00
P

.L
. 

10
3-

21
1

Fe
de

ra
l A

vi
at

io
n 

Ad
m

in
st

ra
ti

on
 

G
ra

nt
s-

in
-a

id
 f

or
 a

ir
po

rt
s 

(A
ir

po
rt

 a
nd

 
ai

rw
ay

 t
ru

st
 f

un
d)

...
.;.

..
48

8,
20

0
2-

7
-9

4
48

8,
20

0
P

.L
. 

10
3-

21
1

C
o

as
t 

G
ua

rd
O

pe
ra

ti
ng

 e
xp

en
se

s.
...

...
...

...
..

...
...

...
..

...
...

...
A

cq
ui

si
ti

on
, c

on
st

ru
ct

io
n,

 a
nd

 im
pr

ov
em

en
ts

...
...

...
. 

R
94

-5
8

5.
00

0
2.

00
0

2
-7

-9
4

2-
7

-9
4

O
ff

ic
e 

of
 t

he
 S

ec
re

ta
ry

R
en

ta
l p

ay
m

en
ts

...
...

...
...

...
...

...
...

...
...

...
...

.
P

ay
m

en
ts

 t
o 

ai
r c

ar
ri

er
s 

(A
ir

po
rt

 a
nd

 a
ir

w
ay

 
tr

us
t 

fu
nd

)..
...

...
...

...
...

...
...

...
...

...
...

...
..

...
 

R
 9

4-
59

1,
78

1

10
,0

67

2-
7

-9
4

2
-7

-9
4

1,
78

1

10
,0

67

P
.L

. 
10

3-
21

1 

P
.L

 1
03

-2
11

DE
PA

RT
M

EN
T 

O
F T

HE
 T

RE
AS

UR
Y

Fi
na

nc
ia

l M
an

ag
em

en
t 

Se
rv

ic
e 

B
io

m
as

s 
eh

er
qy

 d
ev

el
op

m
en

t.
...

...
...

...
...

...
...

...
 

R
94

-6
1

16
,2

75
2-

7
-9

4
16

,2
75

P
.L

 1
03

-2
11

GE
NE

RA
L S

ER
VI

CE
S A

DM
IN

IS
TR

AT
IO

N

P
ub

lic
 B

ui
ld

in
gs

 S
er

vi
ce

 
Fe

de
ra

l b
ui

ld
in

gs
 f

un
d.

...
...

...
...

...
...

...
...

...
...

 
R

 9
4-

33
 

R
9

4
-3

3
A

12
6,

02
2

1,
66

9
11

-1
-9

3
2

-7
-9

4
12

6,
02

2
3

-1
-9

4

NA
TI

ON
AL

 A
ER

ON
AU

TI
CS

 A
ND

 S
PA

CE
 

AD
M

IN
IS

TR
AT

IO
N

«..
.

R
es

ea
rc

h 
an

d 
de

ve
lo

pm
en

t.
...

...
...

...
...

...
...

...
...

...
..

S
pa

ce
 f

lig
ht

, c
on

tr
ol

, a
nd

 d
at

a 
co

m
m

un
ic

at
io

ns
...

., 
Co

ns
tr

uc
ti

on
 o

f f
ac

ili
tie

s.
...

...
..

...
...

...
...

...
..

.. 
R

9
4

-6
2

 
.. 

R
94

-6
3

 
.. 

R
94

-6
4

88
,0

00
32

.0
00

25
.0

00

2-
7

-9
4

2
-7

-9
4

2
-7

-9
4

63
.0

00
32

.0
00

25
.0

00

P
.L

 1
03

-2
11

 
P

.L
 1

03
-2

11
 

P
.L

. 
10

3-
21

1

P
ag

e 
5

10
-M

ar
-9

4

1 3 6 0 0  Federal Register /  V oi 59, No. 55 /  Tuesday, March 22, 1994 /  Notices



A
TT

A
C

H
M

E
N

T 
C

St
at

us
 o

f 
F

Y
19

94
 R

es
ci

ss
io

n 
P

ro
po

sa
ls

 -
 A

s 
of

 M
ar

ch
 1

,1
99

4 
(A

m
ou

nt
s 

in
 t

ho
us

an
ds

 o
f d

ol
la

rs
)

Ag
en

cy
/B

ur
ea

u/
Ac

co
un

t
Re

sc
is

si
on

Nu
m

be
r

Am
ou

nt
s P

en
di

ng
 

Be
fo

re
 C

on
gr

es
s 

Le
ss

 th
an

 
M

or
e t

ha
n 

45
 d

ay
s 

45
 d

ay
s

Da
te

 of
 

M
es

sa
ge

Pr
ev

io
us

ly
 

W
ith

he
ld

 
an

d 
M

ad
e 

Av
ail

ab
le

D
at

e
M

ad
e

Av
ail

ab
le

Am
ou

nt
Re

sc
in

de
d

Co
ng

re
ss

io
na

l
Ac

tio
n

SM
AL

L B
US

IN
ES

S 
AD

M
IN

IS
TR

AT
IO

N

Sa
la

ri
es

 an
d 

ex
pe

ns
es

...
...

...
...

...
...

...
...

...
...

...
...

...
...

. 
R

94
-3

4
13

,1
00

 ;
11

-1
-9

3
13

,1
00

3-
1-

94

OT
HE

R 
IN

DE
PE

ND
EN

T 
AG

EN
CI

ES

B
oa

rd
 f

or
 In

te
rn

at
io

na
l D

ev
el

op
m

en
t 

Is
ra

el
 r

el
ay

 s
ta

ti
on

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
... 

R
94

-6
5

1,
70

0
2-

7-
94

1,
70

0
P

.L
 

10
3-

21
1

N
at

io
na

l S
ci

en
ce

 F
ou

nd
at

io
n 

A
ca

de
m

ic
 r

es
ea

rc
h 

in
fr

as
tr

uc
tu

re
...

...
...

...
...

...
...

...
...

...
...

 
R

94
-6

6
10

,0
00

2-
7-

94
5,

00
0

P
.L

. 
10

3-
21

1

N
uc

le
ar

 R
eg

ul
at

or
y 

C
om

m
is

si
on

 
Sa

la
ri

es
 a

nd
 e

xp
en

se
s.

...
...

...
...

...
...

...
...

...
...

...
...

...
...

...
..

...
. 

R
94

-6
7

12
,7

00
2-

7-
94

12
,7

00
P

.L
 1

03
-2

11

: S
ta

te
 J

us
ti

ce
 In

st
itu

te
Sa

la
ri

es
 a

nd
 e

xp
en

se
s.

.. .
...

...
...

...
...

...
...

...
...

...
...

...
...

.
...

. 
R

94
-3

5
6,

77
5

11
-1

-9
3

U
ni

te
d 

St
at

es
 I

nf
or

m
at

io
n 

A
ge

nc
y

Sa
la

ri
es

 a
nd

 e
xp

en
se

s..
...

...
...

...
...

...
...

...
...

...
...

...
N

or
th

/S
ou

th
 C

en
te

r.
...

...
...

...
...

...
...

...
...

...
...

...
...

...
.... 

R
94

-3
6 

...
 

R
94

-3
7

3,
00

0
8,

70
0

11
-1

-9
3

11
-1

-9
3

1,
00

0
7,

70
0

3-
1-

94
3-

1-
94

2,
00

0
1,

00
0

P
.L

. 
10

3-
21

1 
P

.L
. 

10
3-

21
1

TO
TA

L 
RE

SC
IS

SI
ON

S _
__

....
...

...
...

...
...

._
__

__
__

_
1,2

26
,06

1
1,9

46
,12

2
1,0

75
,06

5
1,5

60
,61

2

* 
Fu

nd
s 

w
er

e 
ne

ve
r w

it
hh

el
d 

fr
om

 o
bl

ig
at

io
n.

Pa
ge

 6
1O

-M
ar

-9
4

? CL n *>» fiL 5 t < o U1 CO Z o Ü1 CJ
l H c CD o- 0) 'C s p p er N> Is> CO CO 4*> Z o CO a o

■



A
TT

A
C

H
M

E
N

TO
S

ta
tu

s 
o

f 
F

Y
19

94
 D

ef
er

ra
ls

 -
 A

s 
o

f 
M

ar
ch

 1
,1

9
9

4
 

(A
m

o
u

n
ts

 in
 t

h
o

us
an

d
s 

o
f d

ol
la

rs
)

A
fl

en
çy

fB
ur

ea
u/

A
cc

ou
nt

FU
N

D
S

 A
P

P
R

O
P

R
1

A
TE

D
 T

0
 

TH
E

 P
R

E
S

ID
E

N
T

In
te

rn
at

io
na

l S
eç

ur
it

y 
As

si
st

an
ce

 
Ec

on
om

ie
 s

up
po

rt
 fu

nd
...

...
...

...

Fo
re

ig
n 

m
ili

ta
ry

 fi
na

nc
in

g 
gr

an
ts

. ..
...

...
...

...
...

...
 

D
94

-9
Fo

re
ig

n 
m

ili
ta

ry
 fi

na
nc

in
g 

pr
og

ra
m

 a
cc

ou
nt

...
...

.. 
09

4-
10

A
ge

nc
y 

fo
r I

nt
er

na
ti

on
al

 D
ev

el
op

m
en

t
D

em
ob

fl
za

ti
on

 a
nd

 tr
an

si
tio

n 
fu

nd
 . 

...
...

...
...

...
0

94
-2

In
te

rn
at

io
na

l d
is

as
te

r a
ss

is
ta

nc
e,

 e
xe

cu
ti

ve
...

,,,
,.,

, 
09

4-
11

D
E

P
A

R
TM

E
N

T 
O

F
 A

G
R

IC
U

L
TU

R
E

Fo
re

st
 S

er
vi

ce
Co

op
er

at
iv

e 
w

or
k.

..*
..,

, _
__

...
...

...
...

...
...

...
...

...
...

...
..

 
^

 3
Ex

pe
ns

es
* 

br
us

h 
di

sp
os

al
 

 
Q

94
-4

Ti
m

be
r s

al
va

ge
 s

al
es

...
...

...
...

. 
. 

. 
0

9
4

-5

D
E

P
A

R
TM

E
N

T 
O

F
 D

E
F

E
N

S
E

 -
 C

IV
IL

W
ild

lif
e 

Co
ns

er
va

ti
on

, M
ili

ta
ry

 
R

es
er

va
ti

on
s

W
Bd

lif
e 

co
ns

er
va

ti
on

, D
ef

en
se

...
...

 
...

..
...

...
...

 
09

4-
6

D
E

P
A

R
TM

E
N

T 
O

F
 H

E
A

L
TH

 A
N

D
 

H
U

M
A

N
 S

E
R

V
IC

E
S

So
ci

al
 S

ec
ur

it
y 

Ad
m

in
is

tr
at

io
n 

Li
m

ita
tio

n 
pn

 a
dm

in
is

tr
at

iv
e 

(«
pe

ns
es

...
...

.

A
m

o
u

n
ts

 T
ra

n
sm

it
te

d
D

ef
er

ra
l

N
u

m
b

e
r

O
ri

gi
n

a
l

R
e

q
u

e
st

S
u

b
se

q
u

e
n

t 
C

h
a

n
ge

 (♦
)

D
at

e 
o

f 
M

es
sa

ge

09
4-

1A
 

0
9

4
-1

B

39
4,

17
5

1,
16

4,
56

2
23

,7
25

10
- 

13
-9

3
11

- 1
9-

93
 

2-
7-

94

...
. 

09
4-

10
3,

13
7,

27
9

46
,5

30
11

-1
9-

93
11

-1
9-

93

...
.. 

0
94

-2
 

...
.. 

09
4-

11
8,

00
0

11
8,

05
9

10
- 

13
-9

3
11

- 
19

-9
3

46
1,

63
9

40
,1

35
25

6,
89

7

10
-1

3*
93

10
-1

3*
93

10
-1

3-
93

1.
85

2
10

-1
3-

93

D
94

-7
7,

31
7

10
-1

3-
93

R
et

ea
se

s(
-)_

__
__

__
_

C
um

ul
at

iv
e 

C
o

n
g

re
s-

 
C

o
n

g
re

s-
 

C
u

m
u

la
ti

ve
 

0
M

B
/ 

sl
o

n
a

lly
 

si
on

al
 

A
d

ju
st

- 
A

g
e

n
cy

 
R

eq
ui

re
d 

A
ct

io
n

 
m

en
ts

 (♦
)

59
1,

41
5

1,
80

0,
00

0

66
,8

85

A
m

o
u

n
t 

D
ef

er
re

d 
a

s 
o

f 
3

-1
-9

4

99
1,

04
8

1,
33

7,
27

9
46

,5
30

8,
00

0
51

,1
74

46
1,

63
9

40
,1

95
25

6,
89

7

1,
85

2

7,
31

7

Pa
ge

l
07

-V
ar

-9
4

I

1 3 8 0 2  Federal Register /  Vol. 59, No. 55 t Tuesday, March 22, 1994 /  Notices



BILLING CODE 3110-01-C

a

i

A
TT

A
C

H
M

E
N

T 
D

S
ta

tu
s 

o
f 

F
Y

 1
99

4 
D

ef
er

ra
ls

 -
 A

s 
o

f 
M

ar
ch

 1
,1

9
9

4
 

(A
m

o
u

n
ts

 in
 t

h
o

u
sa

n
d

s 
o

f d
o

ll
a

rs
)

R
el

ea
se

s(
-)

C
u

m
u

la
ti

ve
 

A
d

ju
st

­
m

en
ts

 (♦
)

A
m

o
u

n
t

A
m

o
u

n
ts

 T
ra

n
sm

it
te

d
C

u
m

u
la

ti
ve

C
o

n
g

re
s-

 
C

o
n

g
re

s-
 

si
on

al
ly

 
si

o
na

l 
R

eq
ui

re
d 

A
ct

io
n

D
ef

er
re

d 
as

 o
f 

3-
1-

94
A

ae
n

cv
/B

u
re

a
u

/A
cc

o
u

n
t

D
ef

er
ra

l
N

u
m

b
e

r
O

ri
gi

n
a

l
R

e
q

u
e

st
S

u
b

se
q

u
e

n
t 

C
h

a
n

ge
 (♦

)
D

at
e 

o
f 

M
es

sa
ge

O
M

B
/

A
g

e
n

cy

D
E

P
A

R
TM

E
N

T 
O

F
 S

TA
TE

Bu
re

au
 f

or
 R

ef
ug

ee
 P

ro
gr

am
s 

U
ni

te
d 

St
at

es
 e

m
er

ge
nc

y 
re

fu
ge

e 
an

d
D

94
-8

27
,1

00
10

-1
3-

93
20

,0
61

56
,3

00
D

9
4

-8
A

49
,2

61
11

-1
9-

93

G
E

N
E

R
A

L
 S

E
R

V
IC

E
S

 A
D

M
IN

IS
TR

A
TI

O
N

Pu
bl

ic
 B

ui
ld

in
gs

 S
er

vi
ce

 
Pu

bl
ic

 b
ui

ld
in

gs
 f

un
d.

...
...

...
...

...
...

...
...

...
...

...
...

...
..

...
...

.D
94

-1
2

2,
83

5,
86

0
11

-1
9-

93
1.

96
1.

73
7

87
4,

12
3

TO
TA

L
, 

D
E

F
E

R
R

A
L

S
---

---
---

---
---

---
---

---
---

---
---

---
--•

•••
7,

33
4,

90
3

1,
23

7,
54

8
4,

44
0,

09
8

0
0

4,
13

2,
35

3

P
ag

e 
2

07
-M

ar
-9

4

Federal Register /  Vol. 59, No. 55 /  Tuesday, March 22, 1994 /  Notices 1 3 6 0 3







1 3 6 0 6 Federal Register / Vol. 59, No. 55 / Tuesday, March 22, 1994 / Proposed Rules

DEPARTMENT OF EDUCATION 

Office of the Secretary 

34 CFR Part 668

Standards for Participation in Title IV, 
HEA Programs

AGENCY: Department of Education. 
ACTION: Request for comments.

SUMMARY: On December 20,1993, the 
President signed Public Law 103-208, 
the Higher Education Technical 
Amendments of 1993. This notice 
requests public comments on how to 
implement certain provisions of the 
technical amendments relating to the 
determination of school default rates. 
DATES: Comments must be received on 
or before April 11,1994.
ADDRESSES: All comments concerning 
this issue should be addressed to 
Pamela A. Moran, Acting Chief, Loans 
Branch, Division of Policy 
Development, Policy, Training, and 
Analysis Service, U.S. Department of 
Education, 400 Maryland Avenue SW. 
(room 4310, ROB-3), Washington, DC 
20202-5449.
FOR FURTHER INFORMATION CO N TACT:
Doug Laine, Program Specialist, Loans 
Branch, Division of Policy 
Development, Policy, Training, and 
Analysis Service, U.S. Department of 
Education, 400 Maryland Avenue SW. 
(room 4310, ROB—3), Washington, DC 
20202-5449. Telephone (202) 708-8242. 
Individuals who use a 
telecommunication device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section 
2(c)(55) of Public Law 103-208 amends 
section 435 of the Higher Education Act 
of 1965, as amended (the Act), 20 U.S.C. 
1085. This section modifies the process 
governing schools’ appeals of their 
cohort default rates based on allegations 
of improper loan servicing. This 
provision adds a new paragraph on 
appeals based upon allegations of 
improper loan servicing to section 
435(a) of the Act stating that an 
institution that is subject to loss of 
eligibility for the Federal Family 
Education Loan Program pursuant to 
section 435(a)(2)(A); is subject to loss of 
eligibility for the Federal Supplemental 
Loans for Students program pursuant to 
section 428A(a)(2); or is an institution 
whose cohort default rate equals or 
exceeds 20 percent for the most recent 
year for which data are available, may 
include in its appeal of such loss or rate 
a defense based on improper loan

servicing (in addition to other defenses). 
In any such appeal, the Secretary shall 
take whatever steps are necessary to 
ensure that the institution has access to 
a representative sample (as determined 
by the Secretary) of the relevant loan 
servicing and collection records of the 
affected guaranty agencies and loan 
servicers for a reasonable period of time, 
not to exceed 30 days. The Secretary 
shall reduce the institution’s cohort 
default rate to reflect the percentage of 
defaulted loans in the representative 
sample that are required to be excluded 
pursuant to section 435(m)(l)(B) of the 
Act.

In making suggestions, commenters 
should also review section 435(m)(l)(B) 
of the Act, which states that in 
determining the number of students 
who default before the end of the fiscal 
year, the Secretary shall include only 
loans for which the Secretary or a 
guaranty agency has paid claims for 
insurance. That section also provides 
that, in considering appeals with respect 
to cohort default rates pursuant to 
subsection (a)(3), the Secretary shall 
exclude any loans which, due to 
improper servicing or collection, would, 
as demonstrated by the evidence 
submitted in support of the institution’s 
timely appeal to the Secretary, result in 
an inaccurate or incomplete calculation 
of the cohort default rate.

The Secretary intends to issue 
regulations establishing procedures for 
schools to appeal their default rates 
based on improper loan servicing. The 
Secretary intends to issue these 
procedures in an interim final rule with 
a request for comments. This notice 
solicits public help in developing such 
procedures. The Secretary invites public 
comment on any aspect of 
implementing the statute, but in 
particular, the Secretary would 
appreciate comments on the procedural 
issues discussed below.

Pending the issuance of regulations, 
the Secretary will continue to construe 
the Act in the course of adjudicating 
pending appeals based upon allegations 
of improper loan servicing. Under 
Public Law 103-208, the changes to 
sections 435(a)(3) and 435(m)(l)(B) of 
the Act apply with respect to 
determinations (and appeals of 
determinations) of cohort default rates 
for fiscal year 1989 and succeeding 
fiscal years. The Act does not provide 
for reopening prior determinations.

1. Procedures for use in determining 
whether to exclude loans which due to 
improper servicing or collection would 
result in an inaccurate or incomplete 
calculation of a school’s cohort default 
rate.

The Secretary would appreciate 
comments which suggest procedures for 
the Secretary to use in determining 
whether to exclude any loans which, 
due to improper servicing or collection 
would, as demonstrated by the evidence 
submitted in support of the institution’s 
timely appeal to the Secretary, result in 
an inaccurate or incomplete calculation 
of (the institution’s) cohort default rate. 
The Secretary is particularly interested 
in receiving suggestions for procedures 
which are clear and concise and which 
will result in completion of the appeal 
process within the statutory time 
frames. Commenters may also want to 
comment on procedures the Secretary 
should follow in identifying loans the 
inclusion of which would, due to 
improper servicing or collection, result 
in an inaccurate or incomplete 
calculation of the cohort default rate.

2. Procedures for sampling of loan 
servicing and collection records.

The Secretary would appreciate 
comments which suggest a process for 
selecting a representative sample of the 
relevant loan servicing and collection 
records to be reviewed and identifying 
which records are relevant. The 
Secretary notes that statistical sampling 
seems most appropriate for this 
situation. The Secretary also notes that 
there are different types of statistical 
sampling, and different sampling 
procedures can result in different levels 
of accuracy. The Secretary asks 
commenters to suggest the type and 
parameters of sampling and provide 
reasons for any recommendations.

The Secretary also solicits ideas on 
the procedures for requesting relevant 
loan servicing and collection records, 
and the time frame for making such 
requests. The Act states that a school 
must have access to a representative 
sample of the relevant loan servicing 
and collection records for a reasonable 
period of time, not to exceed 30 days. 
The Secretary is willing to consider a 
shorter time frame than 30 days.

3. Procedures for schools to review 
tape dump data provided by the 
guaranty agencies to the Secretary for 
use in determining cohort default rates.

Section 2(c)(60)(A) of Public Law 
103-208 also amended section 
435(m)(l)(A) of the Act to allow a 
school an opportunity to review and 
correct the tape dump data for the 
school (which provides information on 
the loans included in the calculation of 
the school’s cohort default rate) before 
the rates are calculated. The tape dump 
data is provided by the guaranty 
agencies to the Secretary.

The Secretary also intends to issue 
appropriate regulations, consistent with 
this amendment, establishing
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procedures and time frames for 
institutions to request data from the 
guaranty agencies and resolve 
discrepancies. This notice solicits 
public help in developing such 
procedures and time frames, and in 
determining how they should relate to 
other procedures for correcting data, 
specifically as found in 34 CFR 
668.15(g)(1). The Secretary notes that 
the requirement for precalculation

review is not effective until October 1, 
1994.

Regarding the procedures and time 
frames for review and correction of data 
provided by the guaranty agencies, the 
Secretary is particularly interested in 
suggested time frames that provide 
ample opportunity for review and 
correction, but still allow the Secretary 
to issue cohort default rates in a timely 
manner. In addition, the Secretary is

interested in public comment on the 
effect of such precalculation reviews on 
further appeals by the institutions under 
34 CFR 668.15(g)(1).

Dated: March 8,1994.
David A. Longanecker,
A ssistant Secretary fo r  Postsecondary  
Education.
[FR Doc. 94-6592 Filed 3-21-94; 8:45 am] 
BILUNG CODE 4000-01-P
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 80

[F R L -4 8 5 3 -2 ]

State of Alaska Petition for Exemption 
From Diesel Fuel Sulfur Requirement

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of final decision.

SUMMARY: On February 12,1993, the 
Governor of Alaska submitted a petition 
requesting that the State of Alaska be 
considered for certain exemptions from 
the diesel fuel sulfur requirements of 
section 211(i) of the Clean Air Act, as 
amended. Alaska did not request an 
exemption from the minimum cetane 
requirement for motor vehicle diesel 
fuel as set forth in section 21 l(i) of the 
Act.

Today's final decision grants the 
exemptions requested by the State of 
Alaska from the diesel fuel sulfur 
content requirement of section 211(iJ of 
the Act and related provisions in section 
211(g). The exemptions are based on the 
finding that it is unreasonable to require 
persons in Alaska who are located in 
remote communities not served by the 
Federal Aid Highway System (FAHS), 
and, at this time, for persons served by 
the FAHS in Alaska, to comply with the 
sulfur requirement of section 211$} and 
those related portions of EPA’s motor 
vehicle diesel fuel regulations, 40 CFR 
part 80, dine to Alaska’s unique 
geographical, meteorological and 
economic factors, as well as significant 
local factors.
DATES: The exemptions are effective o n  
March 22,1994, pursuant to 5 U-SC. 
553(d)(1), which allows publication of a 
rule less than 30 days before its effective 
date, where, as here, such rule grants or 
recognizes an exemption or relieves a 
restriction.
ADDRESSES: Copies of information 
relevant to this final decision notice are 
available for inspection in public docket 
A -93-14 at the Air Docket (LE-131) of 
the EPA, room M -1500,401 M Street 
SW., Washington, DC 20460, (202) 260- 
7548, between the hours of 8:30 a.m. to 
noon and 1:30 p.m. to 3:30 p.m. on 
Monday through Friday. A duplicate 
public docket, AK1-1993-1, has been 
established at U.S. EPA Region X, 1200 
Sixth Avenue (AT-082), Seattle, WA 
98101, (206) 553-0180, and is'available 
between the hours of 8 a.m. to 11:30 
a.m. and 12:30 p.m. to 4:30 p.m. on 
Monday through Friday. As provided in 
40 CFR part 2, a reasonable fee may be 
charged for copying services.

FOR FURTHER INFORMATION CO N TACT: M s . 
Whitney Trulove-Cranor, Environmental 
Protection Specialist, Field Operations 
and Support Division (6406$, 401 M 
Street SW., Washington, DC 20460,
(202) 233-9036.
SUPPLEMENTARY INFORMATION:

I Background
Section 211(i)(l) of the Act makes it 

unlawful effective October 1,1993, for 
any person to manufacture, sell, supply, 
offer for sale or supply, dispense, 
transport, or introduce into commerce 
motor vehicle diesel fuel which 
contains a concentration of sulfur in - 
excess of 0.05 percent (by weight), or 
which fails to meet a cetane index 
minimum of 40. Section 211$)(3) 
establishes the sulfur content for fuel 
used in the certification of heavy-duty 
diesel vehicles and engines. Section 
211(i)(4) provides that the States of 
Alaska and Hawaii may seek exemption 
from the requirements of this subsection 
in the same manner as provided in 
section 3 2 5 1 of the Act, andrequires the 
Administrator to take final action on 
any petition filed under this section, 
which seeks exemption from the 
requirements of section 211$), within 
12 months erf the date of such petition.

Section 325 of the Act provides that 
upon application by the Governor of 
Guam, American Samoa, the Virgin 
Islands, or the Commonwealth of fee 
Northern Mariana Islands, the 
Administrator may exempt any person 
or source in such territory from various 
requirements of fee Act, including 
section 211(i), An exemption may he 
granted if fee Administrator finds feat 
compliance wife such requirements is 
not feasible or is unreasonable due to 
unique geographical, meteorological, or 
economic factors of such territory, or 
other local factors as the Administrator 
deems significant.
II. Petition for Exemption

On February 12,1993, the Honorable 
Walter J. Hickel, Governor o f fee State 
of Alaska, submitted a petition to 
exempt motor vehicle diesel fuel in 
Alaska from all of the requirements of

* Section 211(i)(4) mistakenly refers to  
exemptions under section 324 of the Act (''Vapor 
Recovery for Small Business Marketera of  
Petroleum Products”), while the proper reference is 
to section 325. Congress clearly intended to refer to  
section 325, as shown by the language used ha 
section 211 (i)(4), and the United States Code 
citation used in section 806 of the Clean Air Act 
Amendments of 1990, Public Law No. lO a-549. 
Section 806 of the Amendments, which added 
paragraph i to section 211 of the Act , used 42 tiL&G. 
7625—1 as the United States Code desagnaUean lor 
section 324. This is the proper designation for 
section 325 of the Act. Also see 136 Ceng. Rec. 
S17236 {daily ed. October 2 6 ,1 9 9 0 ) {statement of 
Sen. Murkowski).

section 211(i) except the minimum 
cetane index requirement of 40. The 
petition requested a short-term 
exemption for areas accessible by the 
FAHS and a permanent exemption for 
areas not accessible by the FAHS. The 
short-term exemption would exempt 
motor vehicle diesel fuel manufactured 
for sale, sold, supplied, or transported 
within the FAHS from meeting the 
sulfur content requirement specified in 
section 211(i) until October 1,1996. 
Those areas of Alaska not reachable by 
the FAHS would be permanently 
exempt from the sulfur content
requirement of section 211 (i). The
petition was based on geographical, 
meteorological, air quality, and 
economic factors unique to the State of 
Alaska.

The following discussion summarizes 
the contents of the petition.
A. G eography and Location o f  the State 
o f  A laska

At 586,000 square miles in area, 
Alaska is about one-fifth as large as the 
combined area of the lower 48 states. 
Because of its extreme northern 
location, rugged terrain and sparse 
population, no other state relies on 
barges to deliver petroleum products to 
the extent Alaska does. Only 35% of 
Alaska’s communities are served by the 
FAHS which is a combination of road 
and marine highways. Communities 
accessible by fee FAHS account for 69% 
of the total State population. The 
remaining 65% of Alaska’s communities 
are served by barge lines and are 
referred to as ’‘remote” communities. 
Although barge lines can directly access 
some remote communities, those 
communities that are not located oh a 
navigable river are served by a two-stage 
delivery system: over water by barge 
line and then over land to reach the 
community. Remote communities with 
populations over 100 account for 13% 
of the total State population. The 
remaining 18% of the population 
consists of remote communities with 
populations less than 100 persons. In 
1SSW, the State’s total population was 
only 550,043.

Because of fee State’s high latitude, it 
experiences seasonal extremes in the 
amount of daily sunlight, which in turn 
affects the cost of construction in 
Alaska. For example, the city of 
Anchorage, located at 61° latitude, 
receives approximately 19 hours of 
sunlight on a summer day, and 
approximately 5.5 hours of sunlight on 
a winter day; whereas, fee community 
o f Point Barrow, located at 71° latitude, 
receives approximately 24 hours of 
sunlight on a summer day, and 
approximately zero hours of sunlight on
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a winter day. Alaska’s petition states 
that this limitation on the amount of 
winter-time daylight is one reason why 
construction costs in the State are high 
compared to the lower 48 states.

According to the petition, Alaska’s 
extreme northern location places it in a 
unique position to fuel transcontinental 
cargo flights between Europe, Asia, and 
North America. Roughly 75% of all air 
transit freight between Europe and Asia 
lands in Anchorage, as does that 
between Asia and the United States. The 
result is a large market for jet-A fuel 
produced by local refiners, which 
decreases the importance of highway 
diesel fuel to these refiners. Based on 
State tax revenue receipts and estimates 
by Alaska’s refiners, diesel fuel 
consumption for highway use represents 
roughly 5% of total distillate fuel 
consumption.
B. Clim ate, M eteorology and Air Quality

Alaska’s climate is colder than that of 
the other 48 states. The extremely low 
temperatures experienced in Alaska 
during the winter impose a unique fuel 
composition requirement for diesel fuel 
in Alaska, known as a “cloud point” 
specification.* Although all highway 
diesel fuels, which are governed by the 
American Society of Testing and 
Materials (ASTM) product 
specifications, are required to meet a 
cloud point specification, the cloud 
point varies from one area to another 
since it is based on the tenth percentile 
minimum ambient temperature for the 
area in which the fuel will be used.3 
Alaska has the most severe cloud point 
specification for diesel fuel in the U.S. 
at — 56 °F. For this reason, all diesel fuel 
used in the State of Alaska is produced 
by refiners located in Alaska. Jet-A 
kerosene meets the same cloud point 
specification as No. 1 diesel fuel (which 
is marketed primarily during the winter 
as opposed to No. 2 diesel fuel which 
is marketed primarily in the summer) 
and is commonly mixed with or used as 
a substitute for No. 1 diesel fuel. 
However, because jet-A kerosene is 
allowed a maximum sulfur content of
0.3%, the new diesel fuel sulfur 
requirement of 0.05% would prohibit 
using jet-A and No. 1 diesel fuel 
interchangeably.

Ice form ation during the w inter 
months restricts fuel delivery to rem ote

2 The cloud point defines the temperature at 
which a cloud or haze of wax crystals appears in 
the oil. Its purpose is to ensure a minimum 
temperature above which fuel lines and. other 
engine parts are not plugged by solids that form in 
the fuel.

3 Annual Book of ASTM Standards, Designation 
D975-89 “Standard Specification for Diesel Fuel 
Oils." Current edition approved March 31,1989.

areas served by barge lines. Therefore, 
fuel is generally only delivered to these 
areas between the months of May and 
October. This further restricts the ability 
of fuel distributors in Alaska to supply 
multiple grades of petroleum products 
to remote communities.

The only violations of ambient air 
quality standards in Alaska are for 
carbon monoxide (CO) and particulate 
matter (PM|0). CO violations have only 
been recorded in the State’s two largest 
communities: Anchorage and Fairbanks. 
PMio violations have only been 
recorded in two rural communities, 
Mendenhall Valley of Juneau and Eagle 
River, a community within the 
boundaries of Anchorage. The most 
recent PM to inventories for these two 
communities show that these violations 
are the result of fugitive dust from 
paved and unpaved roads, and that 
motor vehicle exhaust is responsible for 
less than one percent of the overall PM to 
being emitted within the borders of each 
of these areas;4 Moreover, Eagle River 
has not had a violation of the PMio 
standard since 1986 and plans to apply 
for a change in its attainment status. 
Mendenhall Valley has plans for 
extensive road paving to be 
implemented to control road dust. The 
sulfur content of diesel fuel is not 
expected to have any significant impact 
on ambient PM]0 or CO levels in any of 
these areas because of the minimal 
contribution by motor vehicles to PMio 
in these areas and because diesel fuel 
sulfur content has no direct effect on 
vehicle CO emissions.5
C. Econom ic Factors 

Alaska states in its petition that local 
refineries have limited refining 
capabilities. Demand for jet-A kerosene, 
which is sold as No. 1 diesel fuel 
because it meets Alaska’s winter cloud 
point specification, accounts for almost 
fifty percent (50%) of distillate 
consumption and dominates refiner 
planning. A survey of the refiners in 
Alaska, conducted by the State, revealed 
that it would cost over $100,000,000 in

4 “PM io Emission Inventories for the Mendenhall 
Valley and Eagle River Areas,” prepared for thè U.S. 
Environmental Protection Agency, Region X, by 
Engineering-Science, February 1988.

5 Some reduction of vehicle C O  and hydrocarbon 
(H C ) emissions may occur as an indirect result of 
the use of aftertreatment devices which may be 
used by engine manufacturers to comply with the 
more stringent 1994 particulate standards (55 FR 
34121. August 21 ,1990). Although it is possible 
that the use of high-sulftir diesel fuel will have an 
adverse effect on the function of such aftertreatment 
devices, negating the benefit of C O  reduction, 
engine out emissions of C O  will npt be affected by 
the use of high-sulfur diesel. Furthermore, diesel 
powered vehicles are inherently low C O  emitters 
and do not contribute significantly to ambient C O  
levels.

construction and process modifications 
to refine Alaska North Slope (ANS) 
crude into 0.05% sulfur diesel fuel to * 
meet the demand for highway diesel ; 
fuel. Among the reasons for the high 
cost include the construction costs in ] 
Alaska, which range from 25% to 65% 
higher than costs in the lower 48 states, 
and the cost of modifying the fuel 
production process itself. The petition * 
states that because there is such a small 
demand for highway diesel fuel in 
Alaska, the costs that would be incurred 
to comply with section 211(i)’s sulfur 
requirement are excessive; and without 
an exemption from having to meet this 
requirement, most refiners would 
choose to exit the market for highway 
diesel fuel. Although one refiner has 
discovered a low-cost approach to 
producing 0.05% sulfur diesel fuel, 
information provided to EPA 
subsequent to the receipt of this petition 
revealed that this fuel is a custom Arctic 
Heating Fuel that has its own unique 
specifications and does not meet all 
ASTM standards for highway diesel 
fuels such as No. 1 and No. 2 diesel. 
Therefore, this low-sulfur diesel fuel 
would not be marketed for commercial 
use, but only for internal use in fleet 
vehicles on the North Slope.6

Currently, barge shipments of diesel 
fuel to remote communities do not 
require segregation of diesel fuel used in 
motor vehicles from diesel fuel used for 
off-highway purposes. It would be 
costly to create separate storage facilities 
and tankage for transportation of low- 
sulfur highway diesel fuel to remote 
communities, where motor vehicle 
diesel fuel consumption represents less 
than 5% of total distillate consumption. 
Since the majority of diesel fuel 
consumption in these communities is 
for off-highway purposes (generation.of 
electricity, heat, non-road vehicles) the 
cost associated with converting the 
entire diesel fuel supply to low-sulfur 
diesel would be prohibitive, increasing 
the overall cost of living in these 
communities. Currently, it is not 
uncommon for the cost of electricity to 
exceed 50 cents/kwh in remote 
communities, as opposed to the cost of 
electricity for communities on the 
FAHS, which ranges from 6.6 cents/kwh 
to 11.25 cents/kwh. In comparison, the 
national average cost of electricity in 
1992 was 6.8 cents/kwh for all sources

6 Letter from Robert G. Kratsas, Manager, 
Environment, Health and Safety, ARCO Alaska, Inc. 
to Commissioner John A: Sandor of the Alaska 
Department of Environmental Conservation (DECL 
March IQ, 1992, and letter from George R. 
Snodgrass, Staff Engineer, Air Sciences, ARCO 
Alaska, Inc. to Ronald G. King of the Alaska DEC. 
April 9 .1 9 9 3 .
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and other},*

The Alaska Department of 
Environmental Conservation (ADEC) 
has estimated that refiners would have 
to charge an additional 28 to 48 cents 
per gallon of highway diesel fuel to 
recover the cost of the investment to 
produce low-sulfur diesel fuel, 
compared to an estimated 3 to 5 cents 
per gallon increase for the lower 48 
states. Currently, the price of diesel fuel 
marketed on the FAHS in Alaska ranges 
from $1.09 to $1.21 per gallon. Prices of 
diesel feel in remote communities 
currently range from $1.45 to $2.65 per 
gallon.

D. Environm ental Factors

Information provided to EPA by the 
State of Alaska subsequent to receipt of 
the petition indicates tbat the current 
sulfur content for diesel fuel in Alaska 
averages approximately 0.1% by weight 
for nine months of the year, and 0.25 % 
by weight for the remaining three 
months of the year. Thus, the current 
level of sulfur m motor vehicle diesel 
fuel used in Alaska is well below the 
current A STM sulfur specification o f
0.5% (by weight).*

III. Public Participation

Following the August 27,1993 
publication of EPA’s proposed decision 
to grant the exemptions requested by 
Alaska, there was a thirty day comment 
period, during which interested parties 
could request a  hearing or submit 
comments on the proposal. The Agency 
received no request for a hearing. 
Comments in support of EPA’s proposal 
to grant the exemptions were received 
from Kodiak Oil Sales, Inc., BP 
Exploration (Alaska), Inc., and BP 
Pipeline (Alaska), Inc. The Engine 
Manufacturers Association (EMA) 
submitted comments expressing 
concern about engine manufacturer’s 
warranty and recall liability for diesel 
vehicles in Alaska fueled with high 
sulfur diesel fuel. The Alaska 
Department of Environmental 
Conservation (DEC) submitted a request 
to the Agency that this final decision 
notice address the issue of dyeing diesel 
fuel not intended for use in motor 
vehicles. In light of their petition for 
exemption from the diesel sulfur 
requirements, the Alaska DEC requested 
a waiver from having to dye 
noncompiying diesel fuel.

]  ,Mon<Wy fineigy Review,” Energy information 
Administration, U.S. Department of' Energy, «March

» American Society for Test ing and Materials 
Standard D975.

, M anufacturer's Em issions Warranty
The Agency acknowledges that 

vehicles which were certified with low 
sulfur diesel fuel may he unable to meet 
federal emissions standards if they are 
fueled with high sulfur diesel fuel. 
However, EPA believes that waiving 
engine manufacturers’ liability from the 
general warranty provisions erf section 
207 is not necessary to protect 
manufacturers from unreasonable 
warranty recoveries by purchasers. The 
emission defect warranty requirements 
under section 207(a) of the Act require 
an engine manufacturer to warrant that 
the engine shall conform at the time of 
sale to applicable emission regulations 
and that the engine is free freon defects 
which cause the engine to fail to 
conform with applicable regulations for 
its useful life. In practice, fins w arranty  
is applicable to a specific list of 
emissions end emission» related engine 
components.

It has been consistent EPA policy that 
misuse and/or improper maintenance of 
a vehicle or engine by the purchaser, 
including mtsfueling, may create a 
reasonable basis for denying warranty 
coverage for the specific emissions and 
emissions related engine components 
affected by this misuse. In this case, 
while use of fuel exempted from the 
sulfur content limitation cannot be 
considered ‘hnisfueiing,” it will have 
the same adverse effect on emissions 
control components. Thus, EPA believes 
that where the use of high sulfur diesel 
fuel will have an adverse impact on the 
emissions durability of specific engine 
parts or systems, such as a trap oxidizer 
or other aftertreatment devices, the 
manufacturer will have a reasonable 
basis far denying warranty coverage on 
that part or other related parts.
However, as has consistently been 
EPA’s policy, those components not 
adversely affected by the use of high 
sulfur diesel should continue to receive 
full emissions warranty coverage.
R ecall Liability

Heavy-duty engine manufacturers are 
responsible for recalling and repairing 
engines that do not comply with 
emission requirements for their useful 
lives. EPA tests engine classes to 
determine whether engines comply with 
applicable emission standards when 
properly used and maintained. Under 
section 207(c), if  a substantial number of 
engines m a specific engine class do not 
comply when tested, that entire class 
can be recalled. If a situation arose in 
which an engine fueled with exempted 
diesel fuel were included in an EPA in- 
use compliance test program, EPA 
would determine, on a case-by-case

basis, if the noncompliance were the 
result of the use of the exempted diesel 
fuel. If it were determined that the 
exempted fuel was die cause of the 
engine’s failure to meet the applicable 
emission standards, that fact would be 
considered before seeking a recall of the 
class. Oven the fact that high sulfur 
diesel fuel will be used in vehicles in 
Alaska until at least October 1,1996, the 
Agency does not intend to use test 
results (emissions levels) from these 
vehicles to show noncompliance by 
those engines forthe purpose of 
recalling air engine class.’  In cases in 
which it was determined that the overall 
class was subject to recall, however, 
individual engines would not be 
excluded from repair on the basis of the 
fuel used. Manufacturers are responsible 
for repairing any engine in the recalled 
class regardless of its history of 
tampering or malmaintenance. The 
situation that would occur in Alaska is 
no different and, thus«, the 
manufacturers should remain liable for 
performing recall repairs on these 
engines w hen required .
Dyeing N oncompiying D iesel Fuel

The motor vehicle diesel fuel 
regulations, codified at 40 CFR 80.29, 
provide that any diesel fuel which does 
not show visible evidence of the dye 1,4 
dialkylamino-anthraqumone shall be 
considered to be available for are in 
motor vehicles, and subject to the sulfur 
and cetane index requirements.
Although today’s action exempts diesel 
fuel in Alaska from the sulfur 
requirement until at least October 1, 
1996, ft does not exempt diesel fuel in 
Alaska from the minimum cetane 
requirement.

The Alaska DEC and various refiners 
in Alaska have indicated to EPA that all 
diesel fuel manufactured far sale and 
marketed in Alaska, for use in both 
motor vehicle and nonroad applications, 
meets die minimum cetane requirement 
for motor vehicle diesel fuel. Therefore, 
dyeing diesel fuel to be used in nonroad 
vehicles will be unnecessary in Alaska 
as long as it has a minimum cetane 
index of 40.*° However, in the event that

9If the Agency determines that areas on the 
highway system will have to comply with the low 
sulfur diesel fuel requirements beginning October I, 
1996, any motor vehicle introduced into commerce 
on or after that dale, which is registered in an area 
located on the highway system, would be subject 
to using low sulfur diesel fuel. These vehicles 
would also be subject to EPA’s  in-use compliance 
test program, ff such vehicles are found to be in« 
noncomp hence with emissions standards, EPA may 
use the test results as a  basis for determining the 
recall o f an engine class.

_ ,0if EPA determines that areas located on the 
highway system will be required to use low sulfur 
dies«! foal beginning October %, 1996, diesel fuel 
manufactured for sale and marketed on the highway
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high sulfur diesel fuel is exported from 
Alaska to the lower-48 states, it would 
be necessary for the importer facility to 
add dye to the noncomplying fuel before 
it is introduced into commerce. At this 
time, EPA will not require high-sulfur 
diesel fuel to be dyed if it is being 
exported from the lower-48 states to 
Alaska. However, the product must be 
clearly marked as diesel fuel for export 
only that does not comply with the 
sulfur standard for motor vehicle diesel 
fuel, and supporting documentation 
substantiates that it is for export to 
Alaska only.
IV. Final Decision

Presently, refiners in the State of <•* 
Alaska are the only source of highway 
diesel fuels meeting the arctic cloud 
point specification. Such fuels are not 
currently available in the lower 48 
states. Given the petroleum refining, 
storage and distribution infrastructure 
in the State of Alaska, in-state refiners 
and residents of remote communities 
would be most affected if required to 
comply with the section 211(i) diesel 
fuel sulfur content requirement.

In complying with the section 211(i) 
sulfur requirement, refiners have the 
option to invest in the process 
modifications necessary to produce low- 
sulfur diesel fuel for use in motor 
vehicles, or hot invest in the process 
modifications and only supply diesel 
fuel for off-highway purposes (e.gM 
heating, generation of electricity, fuel 
for non-road vehicles). Most of Alaska’s 
refiners indicated that given the 
minuscule size of the highway diesel 
fuel market in Alaska, they could not 
justify the investments required to 
produce low-sulfur diesel fuel and 
would choose to exit the market for 
highway diesel fuel if this exemption is 
not granted. Although one refiner 
appears to have discovered a low-cost 
approach to producing a diesel fuel that 
meets the section 211(i) sulfur 
requirement, this fuel does not meet 
ASTM viscosity specifications for No. 1 
diesel. Another limitation to this low- 
cost approach is that the process 
modifications involved in producing 
low-sulfur diesel fuel would result in a 
substantial decrease in yield. The - 
refiner indicated to EPA that even if it 
could produce a commercial grade low- 
sulfur diesel fuel, it would primarily be 
for internal use only, as the refiner does 
not have the capacity to supply Alaska’s 
highway diesel fuel market. In addition, 
the cost and logistics of distribution to

system that does not have visible evidence of the 
dye will be presumed to be intended for use in 
motor vehicles and must be in compliance with the 
maximum 0.05% sulfur standard, as well as the 
minimum cetane standard of 40.

areas on the highway system would also 
be prohibitive due to the location of the 
refineries.11

Because compliance with the low- 
sulfur requirement would, at this time, 
create a severe economic burden for 
refiners, distributors and consumers of 
diesel fuel in the State of Alaska, EPA 
grants a three year exemption from this 
requirement to communities served by 
the Federal Aid Highway System until 
October 1,1996.12 This economic 
burden is created by unique 
meteorological conditions in Alaska and 
unique distillate product demands as 
outlined above. As a result of these 
conditions, low-sulfur diesel fuel was 
not available for commercial use in 
Alaska by October 1,1993, when the 
section 211(i) requirement went into 
effect.

EPA believes that a three year 
exemption from the diesel fuel sulfur 
content requirement is a reasonable time 
period for areas served by the FAHS. 
During the exemption period, the State 
of Alaska plans to establish a Task Force 
(in which an EPA representative will 
participate) to evaluate further the 
availability of arctic-grade^ low-sulfur 
diesel fuel from out-of-state refiners, the 
costs associated with importing the fuel, 
and the costs of storing and distributing 
the fuel to areas on the highway system. 
If thè Task Force’s evaluation provides 
adequate proof that it is not 
economically feasible to produce or 
import an arctic-grade diesel fuel that 
meets the 0.95% sulfur requirement, 
and that it would not be feasible for EPA 
to impose an intermediate sulfur 
content standard for motor vehicle 
diesel fuel used in areas served by the 
highway system, and no other 
alternatives are discovered, the State 
will have adequate time to prepare and 
submit another exemption request. If a 
new exemption request is submitted, 
EPA will publish another notice in the 
Federal Register and re-examine the 
issue of an exemption.

Although the State’s largest 
communities, Fairbanks and Anchorage, 
are CO nonattainment areas, granting 
this exemption is riot expected to have 
any significant impact on ambient CO 
levels because the sulfur content in 
diesel fuels does not directly affect CO 
emissions as explained above. Two rural

11 Letter from George R. Snodgrass, Staff Engineer, 
Air Sciences, ARCO Alaska, Inc., to Ronald G. King 
of the Alaska DEC, April 9 ,1 9 9 3 .

12 EPA will consider a community to be served by 
the Federal Aid Highway System if it can be 
reached by an on-road vehicle from the contiguous 
road system or by barge on the marine highway 
system. All other communities not accessible by the 
contiguous road or marine highway system will be 
considered remote communities.

communities are designated 
nonattainment areas with respect to 
PM«>; however, motor vehicle exhaust is 
responsible for less than one percent of 
the overall PMio being emitted within 
the borders of these two areas, where 
the PM violations are attributable to 
fugitive dust. Consequently, EPA 
believes that granting a three year 
exemption to communities served by 
the highway system will not have any 
significant impact on the attainment 
prospects of either of these 
communities.

Whether low-sulfur diesel fuel is 
produced in Alaska or imported from 
the lower 48 states or Canada,« there 
remains the problem of segregating the 
two fuels for transport to communities 
located off the highway system and 
storage of the fuels thereafter. Fuel is 
delivered to these communities by barge 
lines and off-road transport only 
between the months of May and October 
due to ice formation which blocks 
waterways leading to these communities 
for much of the remainder of the year. 
The fuel supplied to these communities 
during the summer months must last 
through tihe winter and spring months 
until the ice has melted and resupply 
can occur. Additionally, the existing 
fuel storage facilities limit the number 
of fuel types that can be stored for use 
in these communities. The cost of 
constructing separate storage facilities 
and providing separate tanks for 
transport of low-sulfur diesel fuel to 
remote communities is prohibitive. This 
is largely due to the high cost of 
construction in  Alaska and the 
constraints inherent in distributing fuel 
to Alaska’s remote communities as 
outlined above. One alternative to 
constructing separate storage facilities is 
to supply only low-sulfur diesel fuel to 
these communities. However, the result 
would require use of the higher cost, 
low-sulfur diesel fuel for all diesel fuel 
needs. This would greatly increase the 
already high cost of living in these 
communities since approximately 95% 
of distillate consumption in these 
communities is for nonroad uses, such 
as operating diesel powered electrical 
generators.

Given that highway diesel fuel 
consumption represents less than 5% of

is Although low-sulfur diesel fuel is not currently 
available in Canada, Environment Canada is 
working with diesel fuel refiners in Canada and 
manufacturers of diesel vehicles to create 
Memoranda of Understanding, whereby 0.05%  
sulfur diesel fuel, which also meets the cetane 
index requirement of 40, is expected to be available 
in some parts of Canada by October 1 ,1 994 . The 
availability and cost of low-sulfur diesel fuel from 
Canada will be a consideration in future exemption 
requests, if any, from Alaska for areas served by the 
FAHS.
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total distillate consumption in remote 
communities, that many villages have a 
total of only one or two vehicles, and 
that these communities are currently in 
attainment with all air quality 
standards, EPA believes that the cost of 
using low-sulfur diesel fuel in remote 
communities far outweighs the benefits. 
Because the Agency believes that 
requiring remote communities to 
comply with the section 211(i) sulfur 
requirement would create a severe 
economic burden on distributors of 
diesel fuel to these communities and the 
residents of these communities 
themselves, and because the Agency 
believes the unique conditions faced by 
remote communities are not likely to 
change in the future, the Agency has 
decided to permanently exempt 
communities that are not served by the 
contiguous road"or marine highway 
system from the 0.05% (by weight) 
sulfur requirement of section 211(i) of 
the Act.

For the same reasons, the Agency is 
also exempting Alaska from those 
provisions of section 211(g)(2) of the Act 
that prohibit the fueling of motor 
vehicles with high-sulfur diesel fuel.™ 
Although Alaska did not explicitly 
request an exemption from this 
provision in its petition, it is reasonable 
to read the petition as including such a 
request. Sections 211(g) and 211(i) both 
restrict the use of high-sulfur motor 
vehicle diesel fuel, and exempting 
Alaska from section 211(i)’s sulfur 
content requirement but not from 
section 211(g)’s related prohibition 
would provide no relief from the 
problems Alaska presented in their 
petition. Therefore, areas in Alaska 
served by the FAHS are exempt from the 
related 211(g)(2) provisions until 
October 1,1996, and remote areas, not 
accessible by the FAHS, are 
permanently exempt from these related 
provisions.

The exemptions granted today will 
apply to all persons in Alaska subject to

»■•This subsection makes it unlawful for any 
person to introduce or cause or allow the 
introduction into any motor vehicle of diesel fuel 
which they know or should know contains a 
concentration of sulfur in excess of 0.05 percent (by 
weight). It would clearly be impossible to hold 
persons liable for misfueling with diesel fuel with 
a sulfur content higher than 0.05% , when such fuel 
is permitted to be sold or dispensed for use in 
motor vehicles. The exemptions granted today 
would include exemptions from this prohibition, 
but not include the prohibitions in § 211(g)(2) 
relating to the minimum cetane index or alternative 
aromatic levels.

the prohibitions of sections 211(i) and
(g) of the Act and the diesel fuel 
requirements in 40 CFR part 80. The 
exemptions will apply to all persons 
who manufacture, sell, supply, offer for 
sale or supply, dispense, transport, or 
introduce into commerce motor vehicle 
diesel fuel, or who introduce diesel fuel 
into motor vehicles, in Alaska.
However, today’s action does not 
exempt Alaska from the minimum 
cetane or alternative aromatic content 
requirement for motor vehicle diesel 
fuel. Consequently, diesel fuel intended 
for use in motor vehicles remains 
subject to the Getane or alternative 
aromatic content requirement as 
explained in the “Public Participation” 
section above.

EPA recognizes that the primary 
purpose of reducing the sulfur content 
of diesel fuel is to reduce vehicle 
particulate emissions. Additional 
benefits cited in the diesel final rule (55 
FR 34120, August 21,1990) include a 
reduction in sulfur dioxide (SO2) 
emissions and the ability to use exhaust 
aftertreatment devices on diesel fueled 
vehicles, which would result in some 
reduction of HC and CO exhaust 
emissions. Despite the possibility that 
the use of high-sulfur diesel fuel may 
have an adverse effect on the function 
of aftertreatment devices, or cause an 
increase in particulate sulfate emissions 
in diesel vehicles equipped with such 
devices, any increase in sulfate 
particulate emissions would likely be 
insignificant in Alaska since current 
motor vehicle contributions to PM10 
emissions are minimal, as previously 
discussed in section II, part B. Also, the 
lower sulfur requirement for motor 
vehicle diesel fuel will have no impact 
on the attainment prospects of 
Fairbanks and Anchorage with respect 
to CO, since reducing sulfur content has 
no direct affect on CO emissions, also 
discussed in section II, part B. Since 
Alaska is currently in attainment with 
HC and SO2 air quality standards, there 
is currently no concern for reducing HC 
or SO2 emissions. Additionally, the 
extent to which exhaust aftertreatment 
devices will be used on diesel vehicles, 
and the extent to which damage would 
occur to these devices as a result of 
using high-sulfur diesel fuel, is 
relatively uncertain at this time. Given 
the limited number of vehicles that may 
be affected, EPA plans to handle 
warranty and recall liability issues on a 
case-by-case basis.

The Agency recognizes that granting 
these exemptions means Alaska will 
forego the potential benefits to its air 
quality resulting from the use of low- 
sulfur diesel fuel. The Agency believes 
that the potential benefits to Alaska’s air 
quality are minimal and far outweighed 
by the increased costs to remote 
communities, and at this time, to 
communities served by the highway 
system. For this reason, EPA grants the 
requested exemptions.

V. Statutory Authority

Authority for the final action in this 
notice is in sections 211(i)(4) (42 U.S.C. 
7545(i)(4)) and 325(a)(1) (42 U.S.C. 
7625-l(a)(l)) of the Clean Air Act, as 
amended.

VI. Administrative Designation and 
Regulatory Analysis

Under Executive Order (E.O.) 12866, 
the Agency must judge whether a 
regulation is a “significant regulatory 
action” and thus subject to OMB review 
and the requirements of the Executive 
Order. The decision announced today 
alleviates any potential adverse 
economic impacts in Alaska and is not 
a significant regulatory action as defined 
in E.O. 12866.

VII. Impact on Small Entities

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 605(b), the Administrator 
certifies that this rule will not have 
significant economic impact on a 
substantial number of small entities. 
Today’s final decision will not have an 
adverse economic impact on small 
business entities, as the action eases 
requirements otherwise applicable to 
affected entities. Thus, it will not result 
in a significant adverse impact on a 
substantial number of small business 
entities.

VIII. Paperwork Reduction Act

The Paperwork Reduction Act of 
1980,44 U.S.C. 3501 et seq., and 
implementing regulations, 5 CFR part 
1320, do not apply to this action as it 
does not involve the collection of 
information as defined therein.

D ated: M arch  1 4 ,1 9 9 4 .

Carol M. Browner,
Administrator.
(FR  Doc. 9 4 - 6 6 6 9  F iled  3 - 2 1 - 9 4 ;  8 :4 5  am] 
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DEPARTMENT O F AGRICULTURE 

Rural Electrification Administration 

7 CFR Part 1786

Discounted Prepayments on REA 
Electric Loans

AGENCY: Rural Electrification 
Administration, USDA.
ACTION: Final rule.

SUMMARY: The Rural Electrification 
Administration (REA) is adding a new 
regulation to allow electric borrowers to 
prepay their REA notes at a discounted 
present value. The new subpart 
establishes policies and procedures to 
implement the provisions of the “Rural 
Electrification Administration 
Improvement Act of 1992,” and will 
provide REÀ policies and procedures 
regarding REA borrowers who wish to 
prepay REA loans at a discounted 
present value.
EFFECTIVE DATE: This final rule is 
effective March 22,1994.
FOR FURTHER INFORMATION CONTACT: 
Patrick Shea, Financial Analyst,
Program Support Staff, U.S. Department 
of Agriculture, Rural Electrification 
Administration, room 2234-S, 14th and 
Independence Avenue, SW., 
Washington, DC 20250-1500, telephone 
number (202) 720-0736, FAX (202) 720- 
4120.
SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to 
be not-significant for purposes of 
Executive Order 12866, Regulatory 
Planning and Review, and therefore has 
not been reviewed by the Office of 
Management and Budget. However, the 
proposed rule was reviewed by the 
Office of Management and Budget in 
conformance with Executive Order 
12291 and Departmental Regulation 
1512-1.
Executive Order 12778

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. This final rule: (1) Will 
not preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule; (2) Will not have any 
retroactive effect; and (3) Will not 
require administrative proceedings 
before any parties may file suit 
challenging the provisions of this rule.
Regulatory Flexibility Act Certification

This action does not fall within the 
scope of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.).

Information Collection and 
Recordkeeping Requirements

In compliance with the Office of 
Management and Budget (OMB) 
regulations (5 CFR part 1320) which 
implements the Paperwork Reduction 
Act of 1980 (Pub. L. 96—511) and section 
3504 of that Act, the information 
collection and recordkeeping 
requirements contained in this final rule 
have been submitted to OMB for review. 
Comments concerning these 
requirements should be directed to the 
Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Officer 
for USDA, room 3201, NEOB, 
Washington, DC 20503.
National Environmental Policy Act 
Certification

The Administrator has determined 
that this final rule will not significantly 
affect the quality of the human 
environment as defined by the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). Therefore, this 
action does not require an 
environmental impact statement or 
assessment.
Catalog of Federal Domestic Assistance

The program described by this final 
rule is listed in the Catalog of Federal 
Domestic Assistance Programs under 
number 10.850 Rural Electrification 
Loans and Loan Guarantees. This 
catalog is available on a Subscription 
basis from the Superintendent of 
Documents, the United States 
Government Printing Office,
Washington, DC 20402-9325.
Executive Order 12372

This final rule is excluded from the 
scope of Executive Order 12372, 
Intergovernmental Consultation. A 
Notice of Final Rule entitled 
Department Programs and Activities 
Excluded from Executive Order 12372 
(50 FR 47034) exempts REA loans from 
coverage under this Order.
Background

The proposed rule for Discounted 
Prepayments on REA Electric Loans was 
published on September 16,1993, at 58 
FR 48465 under 7 CFR part 1786. 
Comments were requested and a total of 
15 organizations and individuals 
responded within the 30-day comment 
period. All comments were considered 
and some revisions were made in 
response to those comments.

REA is adding a new subpart to part 
1786 to implement Public Law 102-428 
cited as the “Rural Electrification 
Administration Improvement Act of 
1992.” Section 2 of Public Law 102-428 
amended Section 306B of the Rural

Electrification Act of 1936 (RE Act)(7 
U.S.C. 901 ef seq.) to enable a borrower 
of REA electric loans to prepay its REA 
direct and insured loans at the lesser of: 
(A) The outstanding principal balance of 
the loan or; (B) the present value of the 
loan discounted from the face value of 
each payment at maturity at the rate 
established by the Administrator. The 
discount rate applicable to the 
prepayment of a loan shall be the then 
current cost of funds to the Department 
of the Treasury for obligations of 
comparable maturity to the remaining 
term of the loan. Before this new 
legislation was enacted a direct or 
insured loan made under the Act could 
not be sold or prepaid at a value that 
was less than the outstanding principal 
balance on the loan.

A prior law (Pub. L. 99-509) allowed 
for a prepayment of REA electric and 
telephone loans at a discounted present 
value, but that prepayment had to take 
place prior to October 1,1987. Twenty 
nine REA electric borrowers took 
advantage of that prepayment law.
Later, another amendment (Pub. L. 101- 
624) was passed allowing borrowers that 
had merged with one of the 29 previous 
borrowers of electric loans who had 
prepaid, to prepay at a discounted 
present value. This prepayment had to 
take place within one year of the 
mercer.

The new law (Pub. L. 102-428) does 
not have any deadline or expiration • 
date. The regulations implementing the 
prior prepayment programs required 
that borrowers prepay all of their 
outstanding REA debt obligations and 
agree not to apply for any additional 
REA financial assistance, unless they 
first repaid the amount of the discount, 
plus interest. Public Law 102-428 
allows borrowers who prepay at a 
discount to remain eligible for REA 
financial assistance, other than direct or 
insured loans, including rural 
development loans and grants and loan 
guarantees.

Borrowers may prepay at a discount 
all, or a portion of, outstanding REA 
debt provided the loan funds were 
advanced prior to May 1,1992, or have 
been advanced for not less than 2 years. 
Borrowers may apply for direct or 
insured loans 120 months after the date 
of the most recent prepayment. During 
the 120-month period, the 
Administrator may consider providing 
such a loan if, among other matters: (1) 
The loan is necessary to assure 
repayment of, or protect the 
Government’s security for any 
outstanding direct loans, insured loans, 
or loan guarantees; or (2) the borrower’s 
system has. suffered severe physical 
plant related damage due to conditions
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beyond its control and the borrower is 
unable to obtain financing at reasonable 
terms to restore the system from non- 
REA sources, including the Federal 
Emergency Management Agency, and 
from private sources.

This new law also allows those 
borrowers who prepaid under the prior 
laws to remain eligible for financial 
assistance under the RE Act in the same 
manner as other borrowers who take 
advantage of this new law. If a prior 
prepayer wishes to apply for direct or 
insured REA loans, it must first wait 180 
months from the date of the prepayment 
and then, if the discount was based on 
the average rate on utility bonds bearing 
a rating of “Aa” as set forth in Moody’s 
Public Utility News Reports, pay the 
difference between that discount and 
the amount of discount that would have 
been allowed using the discount rate 
specified in this regulation which is 
based on the cost of funds to the U.S. 
Treasury at the time of prior 
prepayment plus interest on said 
difference from the date of that 
prepayment.

Several section numbers and headings 
of the final rule have been added and 
modified and others have been reserved. 
One of these reserved sections will be 
used to describe the methodology for 
prepayments of the new municipal rate 
loan program. Details of this loan > 
program are set forth in REA regulations 
published December 20,1993, at 58 FR 
66260, as an interim rule. It would be 
premature to determine a methodology 
for the prepayment of these loans until 
the regulation governing this loan 
program is finalized.

Finally, this regulation sets out the 
procedure for borrowers who wish to 
take advantage of this prepayment 
program.
Comments

The comments are discussed under 
the appropriate section number and 
heading of the proposed rule. Some of 
these section numbers and headings 
have been changed in this final rule. 
Generally, many of the comments 
indicate a misunderstanding that the 
regulation was written for a single 
prepayment of all outstanding REA 
debt. This rule describes the process for 
prepayments of all or a part of 
outstanding REA debt. There will be one 
prepayment agreement pursuant to 
which a borrower may prepay all or a 
part of its REA debt through one or more 
closings. The regulation has been 
revised to make clear that the 
prepayment agreement contemplates an 
initial prepayment and at the borrower’s 
discretion, subsequent prepayments.

Section 1786.153 D iscounted Present 
Value

Comment: A comment was received 
that suggested that the use of the State 
and municipal bond interest rate from 
the Federal Reserve Statistical Release 
was inappropriate for the purpose of the 
tax exempt financing adjustment. This 
interest rate is based on 20-year tax 
exempt bonds while it is being 
subtracted from an interest rate based on 
“A” rated utility bonds of 30 years.

R esponse: The tax exempt adjustment 
for the discount rate has been changed 
to correct the inappropriate match 
caused by subtracting a 20-year issue 
rate from a 30-year issue rate. Instead, 
the interest rate for the new municipal 
rate REA loan program, as set forth in 
7 CFR 1714.5 published December 20, 
1993, at 58 FR 66266, will be used as 
the discount rate when this adjustment 
for tax exempt financing is necessary. 
See § 1786.153(b).

Comment: Several commenters 
suggested that the timeframe of setting 
the discount rate is too short. One 
commenter stated that “The time 
between the public offering of debt and 
closing on the issue is usually 3 weeks. 
In order to properly size the refinancing, 
the borrower needs to know the date 
and amount of the prepayment. The 
proposed regulations @ (sic.) 
1786.158(e), only give 3 - 8  business 
days notice of the amount, and 
undefined notice of the date.”

R esponse: The timeframe set for 
selecting the discount rate and 
calculating the amount of discounted 
present value prepayment has been 
determined based on REA experience. It 
is the same timeframe (8 business days) 
that was used in the last REA 
discounted prepayment regulation 
found at 1786 subpart E. REA must set 
the discount rate as close as possible to 
closing because the legislation provides 
that the discount rate shall be the cost 
of borrowing to the U.S. Treasury at the 
time of prepayment. If a public debt 
issuance is going to be used to finance 
a prepayment REA will try to facilitate 
the timing of that transaction. REA has 
added new sections to the regulation at 
§§ 1786.159 and 1786.160 to provide a 
preclosing notice not less than 10 
business days prior to closing to notify 
the borrower of the closing date.
Section 1786.155 E ligible Borrower

Comment: Restructured loans should 
not be restricted from prepaying at a 
discount.

R esponse: The term s and conditions  
of existing restructure agreem ents vary  
from  borrow er, to borrow er. Som e  
restructured  loans no longer have the

same term to maturity. Some of these 
agreements consolidated all debt into 
one note which included direct REA 
loans and guaranteed loans. REA 
guaranteed loans are not eligible for a 
discounted prepayment under this 
section^ In many cases the interest rate 
and term to maturity were arrived at 
considering all of this consolidated 
debt. The original notes may have been 
granted an extended maturity and, in 
some cases, some of the restructured 
debt was put under new notes with an 
indefinite maturity and no accumulated 
interest. In other cases the original REA 
notes remained intact and other debt 
was restructured. Any prepayment of 
any portion of the debt would require 
that all remaining debt be reevaluated.

However, REA recognizes that in 
some cases the terms of restructure 
agreements might not be inconsistent 
with or preclude prepayment under this 
regulation. Section 1786.155 has been 
changed to allow REA to consider the 
eligibility of borrowers with 
restructured loans on a case-by-case 
basis.

Comment: A comment was submitted 
regarding the requirement that no REA 
loan funds could be left in the 
Construction Fund Account at the time 
of closing. The commenter suggested 
that the regulation be modified to allow 
the borrower to simply repay these 
funds at full value.

R esponse: REA agrees that a borrower 
may simply repay these funds at face 
value and then proceed with the 
prepayment of all other advanced funds. 
This restriction, as required by the 
legislation, prevents borrowers from 
receiving any REA direct or insured 
loan funds during the 120-month period 
after a prepayment. REA direct or 
insured loan funds in the Construction 
Fund must be expended for approved 
purposes or repaid at face value to REA 
before a prepayment at a discount. It is 
the borrower’s choice to meet this 
eligibility requirement with either of the 
two suggested methods.

Comment: The rescission of 
unadvanced loan funds should be 
required at closing rather than at the 
time of application.

R esponse: The regulation has been 
modified to reflect this comment. See 
§ 1786.158 (j) of this final rule.
Section 1786.156 A pplication  
Procedure

Comment: A comment was received 
concerning the requirement that the 
source of financing should be identified. 
The comment questions the need of the 
borrower to provide evidence that it has 
the ability to obtain the necessary 
financing because the REA is “unlikely
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to incur any costs or processing burden” 
if the financing is not obtained. REA 
should accept a certification of the 
General Manager that it has the ability 
to obtain the necessary funds to repay 
rather than the requirement that the 
borrower provide “evidence” that it has 
this ability.

R esponse: It is important for REA to 
know that the borrower has the ability 
to obtain financing and to identify the 
source of that financing. If the financing 
is to be tax exempt, REA must make an 
adjustment in its discount rate. REA 
will normally accept a certification of 
the General Manager as “evidence” of 
the ability to obtain the necessary 
financing.

Comment: Several commentera stated 
that the application period is too long 
(60 days) considering that commercial 
banks only extend credit for 30 days and 
bond purchase agreements on privately 
placed debt issues only last 1 to 3 
weeks.

R esponse: The application procedure 
at § 1786.156 has been changed to 
address the timing of the processing of 
prepayments. REA will respond to an 
application within 30 days and the 
borrower will then have the right to 
request a closing date. However in 
selecting a closing date the borrower 
should ensure that it will have sufficient 
time to meet all conditions of closing. 
For example, if the borrower needs to 
process a lien accommodation it may 
take 50 days as provided for a normal 
review under the lien accommodation 
rule found at 7 CFR part 1717 subpart 
R. Utility companies must have 
available credit arrangements and it is 
assumed that any REA borrower who 
wishes to prepay at a discount and not 
be eligible for additional REA financial 
assistance for 120 months would not 
prepay unless it had secured adequate 
credit arrangements.

Comment: One commenter stated that 
borrowers using outside financing will 
have to obtain a lien accommodation 
and inquired about REA policies 
regarding lien accommodations.

R esponse: The Lien Accommodations 
and Subordinations regulation, 7 CFR 
subpart R was published as a final rule 
October 19,1993. The borrower is 
responsible for obtaining the 
appropriate lien accommodation and it 
should apply for that lien 
accommodation within the timeframes 
specified in that regulation.

Comment: Several comments 
questioned whether REA had the legal 
authority to disapprove an application.

R esponse: REA must reserve the right 
to review and approve applications 
under its prepayment program. If a 
borrower executes a prepayment

agreement and only prepays a portion of 
its REA loans and at a later date elects 
to prepay some or all of its remaining 
REA loans, then REA must review the 
borrowers request because 
circumstances could have changed to 
make it ineligible to prepay. Examples 
of a change in circumstances after a 
partial prepayment include the 
borrower’s failure to honor its wholesale 
power contract or a default on the 
repayment of outstanding REA loans.

Comment: One commenter objected to 
the Administrator having the right to 
request additional information for an 
incomplete application.

R esponse: REA must retain some 
flexibility to address particular 
situations including those not 
contemplated in the legislation. It 
should be noted that this is consistent 
with other regulations, such as 7 CFR 
1710.150, which require that additional 
information may be necessary for the 
Administrator to make certain findings 
required by the RE Act and prudent 
lending practice.
Section 1786.158 Terms and  
Conditions o f  Prepaym ent Agreement

There were many comments 
concerning the terms and conditions of 
the prepayment agreement including:

Comment: The 60-day application 
period and the 60-day closing notice are 
too long.

R esponse: The application procedures 
have been changed to reflect this 
concern. However, REA needs a 
reasonable time to process a prepayment 
request and agreement and the borrower 
needs time to meet other regulatory and 
contractual requirements. If the 
borrower has its paperwork in order and 
there are no complications with 
approvals of other lenders and state 
regulatory authorities, then the 
execution date may not require as much 
time as contemplated in the proposed 
rule. See § 1786.159 of this final rule. 
After the initial prepayment closing, 
subsequent prepayments will not 
normally require more than 30 days 
notice. See § 1786.160 of this final rule. 
If a borrower wishes to make a 
prepayment of less than all outstanding 
REA debt and use outside financing, the 
borrower may need to get an REA lien 
accommodation. The timeframes for 
obtaining a lien accommodation, 
described in 7 CFR part 1717, are 
approximately 15 to 30 days for 
Advance approval and 20 to 50 days for 
Normal review. Obtaining a lien 
accommodation is the borrower’s 
responsibility.

Comment: The ability of the 
Administrator to reschedule closings to

meet administrative considerations 
should not be allowed.

R esponse: The Administrator must 
havejhis discretion because of the 
varying demands and increased 
borrower flexibility of the REA loan 
program. REA does not expect to change 
any scheduled closing dates except in 
extraordinary circumstances.

Comment: REA should include a 
consent to issue refunding debt when a 
public debt offering is going to be used 
to fund a prepayment.

R esponse: This regulation has been 
written to address the typical REA 
discounted prepayment, which does not 
involve a public debt offering. REA will 
try to accommodate the special needs of 
a public debt refinancing where 
necessary on a case-by-case basis.

Comment: REA should specify when 
it will make available a release of lien.

R esponse: § 1786.161 of the rule has 
been revised to clarify that REA will 
normally provide required releases 
simultaneously with the prepayment of 
all REA debt.

Comment: An objection was 
submitted concerning REA’s ability to 
terminate the right of a borrower to 
prepay.

Response; If a borrower is interested 
in making a prepayment of less than all 
outstanding REA loans, then the 
prepayment agreement will give the 
borrower the right to make a series of 
partial prepayments over an indefinite 
period of time. If the borrower’s 
conditions change after the agreement is 
executed that would make the borrower 
ineligible to make a prepayment, such 
as a default in the repayment of 
outstanding REA loans, REA must retain 
the capacity to terminate the right of a 
borrower to prepay.

Comment: What security instrument 
will be necessary if a borrower wants or 
has outstanding rural development 
loans after all REA debt has been paid 
off?

R esponse: The security required for 
rural development loans held by 
borrowers prepaying REA debt will be 
addressed on a case-by-case basis.
Section 1786.160 (§1786.163 in This 
Final Rule) Existing W holesale Power 
Contracts

Comment: Several commenters 
questioned the need for and basis of the 
requirement that a prepaying borrower 
enter into a supplement to its wholesale 
power contract. One commenter 
suggested that the requirement 
represented an attempt to restrict the 
business and freedom of contract of the 
prepaying borrower and will frustrate 
the purpose of the RE Act to allow
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cooperatives to finance their activities 
from private capital sources.

R esponse: Since the early days of the 
REA program, REA has made loans to 
provide electric service in rural areas 
through a two tiered system consisting 
of distribution borrowers and power 
supply borrowers. The power supply 
borrowers are owned and controlled by 
their members, the distribution 
borrowers. The distribution borrowers 
are bound to the power supply borrower 
by 35-year all-requirements contracts. 
The contracts assure that the power 
supply facilities financed by REA will 
be dedicated to serving persons in rural 
areas and that the distribution 
borrowers will financially support the 
power supplier. Wholesale power 
contracts in the form prescribed by REA 
are a key part of the Government’s 
security for loans to the power supply 
borrowers. For further discussion, see 
55 FR 38930.

The required supplement to the 
wholesale power contract serves only to 
clarify the rights of the respective 
parties in the event that a distribution 
borrower undertakes an action, such as 
the sale of a substantial part of its 
system, that may have an adverse effect 
on the power supply borrower, the 
integrated distribution/power Supply 
system, or REA. The required 
supplement does not change the 
fundamental rights of the parties to the 
contract. In the case of Tri-State G & T  
Assn. v. Shoshone River Power Sr Light, 
874 F.2d 1359 (10th Cir. 1989), the court 
concluded that the existing form of 
contract obligates a distribution member 
to maintain its power requirements and 
remain in business throughout the term 
of the contract, that interference with 
the contract (in that case, a sell-out by 
a distribution member to an investor- 
owned utility) would “constitute an 
abuse of the federal program” (p. 1360). 
Rather, the supplement sets forth the 
procedure pursuant to which the 
borrower may sell out its system or 
otherwise take an action that affects its 
power requirements. The supplement 
strikes a balance that in effect allows the 
borrower to buy its way out of the 
contract on terms and conditions to be 
negotiated between the parties and 
subjected to REA approval and that will 
be designed to avoid adversely 
impacting the rates of other members or 
the power supply borrower’s ability to 
repay its loans and other obligations. In 
no sense does the supplement 
discourage borrowers from financing 
their activities from private lending 
sources.

REA has concluded that the 
clarification is in the interests of the 
REA program particularly when a

distribution borrower is prepaying all 
REA indebtedness and will no longer be 
subject to those controls and approval 
rights set forth in the REA loan contract, 
mortgage and regulations. A similar 
requirement was imposed in the 
previous REA discounted prepayment 
program implemented in 1986. See 7 
CFR subpart C § 1786.54(g). The 
requirement is entirely consistent with 
the prepayment provisions of the RE Act 
which provide that “the Administrator 
may establish (terms and conditions) 
that are reasonable and necessary to 
carry out this subsection.” (section 
306B(a)(4)). REA has, however, added a 
provision permitting the Administrator 
to grant an exemption to the 
requirement that a borrower enter into 
a supplement to its wholesale power 
contract in appropriate circumstances.

Com m ent: Several commenters 
suggested that, because the 
supplemental contract requires 
payments made pursuant to a buyout by 
a distribution borrower to be paid 
directly to a noteholder, the power 
supplier could incur costly prepayment 
penalties and other problems. The 
commenters suggested that alternative 
payment arrangements be permitted.

R esponse: REA has modified the 
language of the supplemental contract to 
allow alternative payment arrangements 
in applying the proceeds of a buyout.

Com m ent: There was a comment 
questioning the need to enter into a 
supplement to the existing wholesale 
power contract if the borrower is 
already operating under the most 
current form of contract.

R esponse: A new provision has been 
added to § 1786.163 of this final rule 
which may allow those borrowers who 
are operating under the hew form of 
wholesale power contract, which has a 
provision like the one in this regulation 
to be exempted from this requirement.
Section 1786.161 (§ 1786.164 in This 
Final Rule) Loan Fund Audit

Comment: There was one objection to 
the requirement that REA schedule an 
audit within 6 months of a prepayment 
of all REA loan funds. The objection 
was directed at requiring the audit to be 
performed prior to closing.

R esponse: It is REA’s practice to 
insure, through an audit, that its loan 
funds are spent only for approved RE 
Act purposes. The field accountant’s 
work load requires a reasonable length 
of time to schedule this audit. REA 
believes that “within six months” of 
prepayment of all outstanding REA debt 
is a reasonable time. To schedule the 
loan fund audit at or before closing 
would result in a delay of the closing of

up to 6 months. If the borrower prefers 
this option, it can be arranged.
Section 1786.162 Records (§1786.165 
Reporting, in This Final Rule)

Comment: There was one objection to 
the requirement that a loan fund audit 
of the borrowers’ records must be 
performed, after prepaying all REA 
electric loans, if a borrower continues to 
have outstanding rural development 
loans. The proposed requirement would 
leave a borrower subject to all of the 
audit procedures of 7 CFR part 1773.
The comment suggested that any audit 
should only be directed at those rural 
development loans.

R esponse: This requirement is 
directed at REA’s obligation to see that 
its loan and grant funds are spent in 
compliance with the respective 
agreements, that loans are repaid to REA 
according to contract, and that the 
borrower is otherwise in compliance 
with the provisions of its loan and 
security agreement. This section has 
been modified to relieve the borrower of 
the auditing procedures prescribed in 7 
CFR part 1773. The borrowers’ records 
must remain open to an audit by REA 
as long as there are outstanding rural 
development loans and/or grants.
Section 1786.164 (§1786.167 in This 
Final Rule) Restrictions to A dditional 
REA Financing

Com m ent: Several comments objected 
to the language limiting the 
Administrator’s discretion to only 
allowing direct or insured loans during 
the 120-month restricted period to 
protect outstanding Government loans.

R esponse: REA has revised the 
language so that the Administrator’s 
discretion is not limited. Nonetheless, 
REA anticipates that the discretion will 
be exercised only in unusual cases 
examples of which are included in the 
regulatory text.
Section 1786.165 (§1786.168 in This 
Final Rule) Borrowers who Prepaid  
Under This Part Prior to O ctober 21,
1992

Com m ent: Several comments argued 
that former borrowers who prepaid at 
the discount based on the “Aa” utility 
rate prior to October 1,1987, must be 
treated in the same manner as other 
borrowers with respect to reentry into 
the loan program and that REA had 
changed the meaning of the legislation 
regarding the requirements that must be* 
met to qualify for this reentry after a 
discounted prepayment.

R esponse: REA believes that the 
intent of this legislation was clearly to 
treat all borrowers equally. As the 
legislation makes clear, this requires
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first, the repayment of the difference 
between the deeper prepayment 
discount in 1986 and 1987 and the 
Treasury-based discount required under 
this regulation. Second, since borrowers 
who participate in the current 
prepayment program, are restricted from 
receiving any direct or insured REA 
loan funds for 120 months from the date 
of that prepayment, so too the prior 
prepayers must also wait 180 months 
from the date of their prepayment which 
was prior to October 1,1987. Both of 
these requirements must be met before 
the prior payers would be on an equal 
playing field with the current borrowers 
who prepay under this regulation.

Comment: Several comments also 
argued that former borrowers who 
prepaid at the discount based on the 
“Aa” utility rate prior to October 1,
1987, must be treated in the same 
manner as, other borrowers with respect 
to eligibility for loan guarantees and 
rural development loans, without 
meeting any additional requirements.

R esponse: REA has changed 
§ 1786.168(c) in the final rule to permit 
former borrowers who prepaid prior to 
October 1,1987, to apply for loan 
guarantees and rural development loans.
List of Subjects in 7 CFR Part 1786

Accounting, Administrative practice 
and procedure, Electric utilities.

For reasons set forth in the preamble, 
REA proposes to amend title 7 of the 
Code of Federal Regulations to add a 
new subpart F to 7 CFR part 1786 to 
read as follows:

PART 1786— PREPAYMENT OF REA 
GUARANTEED AND INSURED LOANS 
TO  ELECTRIC AND TELEPHONE 
BORROWERS

Subpart F—Discounted Prepayments on 
REA Electric Loans
Sec.
1 7 8 6 .1 5 0  Purpose.
1 7 8 6 .1 5 1  D efinitions and ru les o f  

co n stru ctio n .
1 7 8 6 .1 5 2  P repaym ents o f REA loans.
1 7 8 6 .1 5 3  D iscounted  p resen t valu e.
1 7 8 6 .1 5 4  Qualified Notes.
1 7 8 6 .1 5 5  Eligible borrower.
1 7 8 6 .1 5 6  A pp lication  p roced u re.
1 7 8 6 .1 5 7  A pproval o f  ap plication s.
1 7 8 6 .1 5 8  T erm s and con d itio n s o f  

p rep aym en t a g reem en t
1 7 8 6 .1 5 9  Initial closing.
1 7 8 6 .1 6 0  Subsequent closings.
1 7 8 6 .1 6 1  Return of Qualified Notes and 

release of lien.
1 7 8 6 .1 6 2  Outstanding loan documents.
1 7 8 6 .1 6 3  E xistin g  w h olesale  p ow er  

co n tracts .
1 7 8 6 .1 6 4  Loan fund audit.
1 7 8 6 .1 6 5  Reporting.
1 7 8 6 .1 6 6  A pprovals.

Sec.
1786.167 Restrictions to additional REA 

financing,
1786.168 Borrowers who prepaid under this 

part prior to October 21 ,1992.
1786.169 Liability.
1786.170 Prepayment of loans approved 

after December 20 ,1993. [Reserved)
1786.171-1786.199 (Reserved)

Subpart F— Discounted Prepayments 
on REA Electric Loans

Authority: 7 U.S.C. 901 et seq.; Delegation 
of Authority by the Secretary of Agriculture,
7 CFR 2.23, Delegation of Authority by the 
Under Secretary for Small Community and 
Rural Development, 7 CFR 2.72.

§1786.150 Purpose.

This subpart sets forth the policies 
and procedures of REA whereby 
borrowers may prepay, with private 
financing or internally generated funds, 
outstanding REA Notes evidencing 
electric loans at the Discounted present 
value of the REA Notes, pursuant to the 
provisions of section 306(B) of the RE 
Act as amended by Public Law 102-428, 
106 Stat. 2183, adopted October 21,
1992.

§ 1786.151 Definitions and rules of 
construction.

(a) D efinitions. As used in this 
subpart:

Adm inistrator means the 
Administrator of the Rural 
Electrification Administration (REA).

Borrow er means any organization 
which has an outstanding note(s) 
evidencing electric loans made by REA, 
or has previously prepaid such notes 
under subparts C and E of this part.

Business day  means any day on 
which both the REA and the Federal 
Reserve Bank of New York are open for 
business.

Construction Fund A ccount means 
the Cash—Construction Fund—Trustee 
Account, maintained by the borrower 
pursuant to the terms of the outstanding  
REA Loan Contract.

Closing shall mean one of the several 
contemplated closings of the 
prepayment of the Qualified Notes 
prescribed by the Prepayment 
agreement.

Closing date shall mean any business 
day identified as such by the 
Government in its preclosing notice 
delivered to the Company pursuant to 
§1786.158.

Closing request shall mean a request 
by the borrower of the Gpvemment to 
schedule a closing for certain Qualified 
Notes on the date requested therein.

D irect loan  means a loan made 
pursuant to section 4 of the RE Act.

D iscounted present value shall have 
the meaning set forth in § 1786.153.

Distribution borrow er means a 
borrower that sells electric power and 
energy at retail in rural areas.

E lectric loan  means a Direct loan or 
an Insured loan made for the purpose of 
furnishing electric energy to persons in 
rural areas.

Final maturity means the final date on 
which all outstanding principal and 
accrued interest on an electric loan is 
due and payable.

Government means the United States 
of America, acting through the 
Administrator of the Rural 
Electrification Administration.

Insured loan  means a loan made 
pursuant to Section 305 of the RE Act.

Lien accom m odation  means the 
sharing of the Government’s (REA’s) 
lien on property, usually all property, 
covered by the lien of the REA 
Mortgage.

Loan guarantee means a loan 
guarantee under Section 306 of the RE 
Act.

Pow er supply borrow er m eans a 
borrower that sells or intends to sell 
electric power at wholesale to 
distribution or power supply borrowers 
pursuant to REA wholesale power 
contracts.

Preclosing n otice shall mean a notice 
delivered by the Government to the 
borrower in response to a closing 
request, identifying the closing date, the 
Qualified Notes to be prepaid at such 
closing and documents to be delivered 
by the borrower to the Government prior 
to the closing date.

Prepaym ent agreem ent shall have the 
meaning set forth in § 1786.158.

Q ualified N otes shall have the 
meaning set forth in § 1786.154.

BE Act means the Rural Electrification 
Act of 1936, as amended (7 U.S.C. 901 
et seq.).

REA means the Rural Electrification 
Administration, an agency of the United 
States Department of Agriculture.

REA Loan Contract means the 
agreement, as amended, supplemented, 
or restated froip time to time, between 
a borrower and REA providing for loans 
or loan guarantees pursuant to the RE 
Act.

REA Mortgage means collectively 
those mortgages and security 
agreements made by and among the 
borrower, the Government, and third 
parties, if any, securing indebtedness 
evidencing electric loans or loan 
guarantees made pursuant to the RE Act.

Rural developm ent loan s means loans 
or grants made pursuant to Rural 
development programs.

Rural developm ent program s means 
loan or grant programs under the 
authority of the Administrator pursuant 
to sections 313, 501, and 502 o f the RE 
Act.
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Supplem ental len der m eans a private 
lender whose loan to the borrower is 
secured by the REA mortgage.

Tax exem pt financing  means 
borrowing evidenced by bonds, notes 
and other evidence of indebtedness the 
income of which is excluded from gross 
income for the purposes of Chapter 1 of 
the Internal Revenue Code of 1986 (26 
U.S.C. ch. 1).

(b) Rules o f construction. Unless the 
context shall otherwise indicate, the 
terms defined in paragraph (a) of this

section include the plural as well as the 
singular, and the singular as well as the 
plural.

§ 1786.152 Prepayments of REA loans.
An electric loan made under the RE 

Act shall not be sold or prepaid at a 
value that is less than the outstanding 
principal balance, except that, on 
request of a borrower, an electric loan 
made under the RE Act, or a portion of 
such a loan, that was advanced before 
May 1,1992, or has been advanced for 
not less than 2 years, shall be prepaid

Present Value = I tk-n
i=i

[ i o + i Dli + D2iYI
V365 3 6 6 / .

Where:
The Greek letter, Sigma (E) means the 

sum of the following terms.
The Greek letter, Pi (II) means the 

product of the following terms.
Pk=Total payment, including interest 

due oil the K* payment date 
following the prepayment date. 

n=Total number of remaining payment 
dates to final maturity.

Dlj=Number of days in the ith payment 
period that are in a non-leap year 
(365-day year).

D2j=Number of days in the i‘h payment 
period that are in a leap year (366- 
day year),

I=The discount rate applied to each 
transaction ascertained by using 
data specified in the “Federal 
Reserve Statistical Release” (H.15 
(519)), which is published each 
Monday. The availability of this 
Release will be announced when 
the information is available by 
telephone on (202) 452-3206. See 
adjustment for tax exempt 
refinancing at paragraph (b) of this 
section. The specific discount rate 
will be based on the discount rate(s) 
specified in the “Treasury Constant 
Maturities” section of this 
publication 8 business days prior to 
the closing and will be interpolated 
from that information as follows:

Remaining final maturity of REA 
loan:

Treasury
constant

maturities
At least But less 

than

# years # years

0 ........ ............. 2 1-year.
2 , U 3 2-year.
3................. 4 3-year.
4 ................................. 5 0 )
5 ____ 6 5-year.
6 .......... ................. 7 (2)

Remaining final maturity of R EA 
loan:

At least But less  
than

Treasury
con stan t

maturities

# y ears # y ears

7  ............................... 8 7 -year.
8  ............ .......................... 9 (3)
9 ........................... 10 M
10  ........... .................. 11 10-year.
11 .................. .......... . 2 0 (4)
2 0  ....................... 21 20 -y e a r.
21 ................................. . 3 0 (5)
3 0  .................................... 3 6 30 -y e a r.

Notes:1» The arithmetic mean between the
3-year, and 5-year. Treasury Constant Matu­
rities; i.e., if 3-year, rate is 3.00% and the 5- 
year. rate is 4.00% then the rate used would 
be 3.5%.

2 The arithmetic mean between the 5-year 
and 7-year Treasury Constant Maturities com­
puted as above.

3 A straight line interpolated rate between 
the 7-year rate and the 10-year rate. (See for­
mula below)

* A  straight line interpolated rate between 
the 10-year note and the 20-year Bond rate. 
(See formula below)

3 A straight line interpolated rate between 
the 20-year bond and the 30-year bond using 
the following formula:

i  D | ( ( C - E ) x (A -B ) )

F - E
Where:
I=The discount rate interpolated from 

the cost of money to the Treasury. 
A=The Treasury interest rate for the 

most recently published maturity 
(in years) that is the shortest 
Treasury term (in years) which is 
greater than the borrower’s 
remaining term (in years) to final 
maturity; i.e., (if the note to be 
prepaid has a final maturity of more 
than 10 years then this rate is the 
20-year Treasury rate)

B=The Treasury interest rate for the 
most recently published maturity 
(in years) that is the longest

by the borrower at the lesser of the 
outstanding principal balance of the 
loan or the discounted present value 
thereof.

§ 1786.153 Discounted present value.

(a) The discounted present value shall 
be calculated by summing the present 
values of all remaining payments on all 
Qualified Notes to be prepaid according 
to the following formula and adjusted as 
provided in paragraph (b) of this section 
if tax exempt financing is used.

Treasury term (in years) which is 
less than the borrower’s remaining 
term (in years) to final maturity; i.e., 
(if the note to be prepaid has a final 
maturity of more than *10 years but 
less than 20 years then this term is 
the 10-year Treasury rate)

C=The remaining number of full years 
to the final maturity of the 
borrower’s note. Drop all fractions 
of a year and use the*remaining full 
years.

E=The published Treasury term (in 
years) to maturity which is the 
longest term to maturity for the 
published term that is less than the 
remaining term (in years) to final 
maturity of the borrower’s note; i.e., 
(if the note to be prepaid has 
remaining years to maturity 
between 11 and 20 years then this 
term would be 10 or if the note to 
be prepaid has remaining years to 
maturity between 21 years and 30 
years then this term would be 20).

F=The published Treasury term (in 
years) to maturity which is the 
shortest term to maturity for the 
published term that is greater than 
the remaining term (in years) to 
maturity of the borrower’s note; i.e., 
(if the note to be prepaid has 
remaining years to maturity 
between 11 and 20 years then this 
term would be 20 or if the 
remaining years to maturity is 
between 21 and 30 years then this 
term would be 30).

Note: The percentage terms used in the 
above formula will be truncated to two 
decimal places. For the purpose of the terms 
A, B, E, and F above the published Treasury 
rate and term shall mean the Treasury 
Constant Maturities from the Federal Reserve 
Statistical Release for 7 years, 10 years, 20 
years, and 30 years.
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(b)(1) In the event that the borrower 
prepays a loan under paragraph (a) of 
this section using, directly or indirectly, 
tax exempt financing, the discount shall 
be adjusted to ensure that the borrower 
receives a benefit that is no greater than 
the benefit the borrower would receive 
if the borrower used financing that was 
not tax exempt. The borrower shall 
certify in writing whether the financing 
will be tax exempt.

(2) The discount rate established in 
paragraph (a) of this section shall be 
adjusted for a tax exempt financing by 
substituting for the “I” term in the 
discount rate formula, a discount rate 
equal to the interest rate(s) published 
pursuant to 7 CFR 1714.5, 
determination of interest rates on 
municipal rate loans. This is the interest 
rate established for the new REA loan 
program which is based on municipal 
interest rates for issues of comparable 
maturity. No interpolation or average 
will be used. If a note is to be prepaid 
under this subpart and is subject to this 
tax exempt adjustment, the discount 
rate will be determined from the 
published table in the Federal Register. 
For example, if the note to be 
discounted matures in the year 1999 
then the discount rate will be the 
interest rate for the year 1999. REA will 
publish a schedule of interest rates for 
municipal rate loans in the Federal 
Register at the beginning of each 
calendar quarter. The published rates in 
effect eight business days prior to 
closing will be used for the discount 
rates. All notes to be prepaid that have 
remaining years to maturity of more 
than 20 years will be discounted at the 
interest rate in effect for new REA 
municipal rate loans of comparable 
maturity at the time of closing.

§ 1786.154 Qualified Notes.
An eligible borrower may prepay 

Qualified Notes under this subpart at 
the discounted present value. A 
Qualified Note is a note evidencing an 
REA electric loan, all advances of which 
were made prior to May 1,1992, or not 
less than 2 years prior to the date of 
prepayment closing. See 
§§ 1786.155(a)(3) and 1786.158 (h) and 
(I ).

§1786.155 Eligible borrower.
(a) To be eligible to prepay an electric 

loan under this subpart, the borrower 
must be in compliance with the 
following: (1) The borrower shrill be 
current on all payment obligations on 
outstanding loans made or guaranteed 
by REA. For the purpose of determining 
eligibility for prepayment, a default by 
a power supply borrower from which a 
distribution borrower purchases

wholesale power shall not be 
considered a default by the distribution 
borrower;

(2) There shall exist no material 
defaults under the borrower’s REA Loan 
Contract and Mortgage;

(3) The borrower snail have expended 
all funds advanced pursuant to the REA 
Loan Contract for the purposes for 
which such funds were advanced. A 
borrower will not be eligible to prepay 
under this subpart if it has any funds 
advanced pursuant to the REA Loan 
Contract in its Construction Fund 
Account; and

(4) The borrower shall be current on 
all obligations under any wholesale 
power contract with an REA financed 
power supply borrower.

(b) The eligibility of borrowers that 
have had any indebtedness representing 
loans made or guaranteed by REA 
restructured shall be determined on a 
case by case basis considering the terms 
and conditions of the restructuring 
agreement.

§ 1786.156 Application procedure.
Any borrower seeking to prepay 

Qualified Notes under this subpart 
should apply to the appropriate REA 
Regional Director or the Director of the 
Power Supply Division. The application 
shall provide the following: (a) 
Borrower’s REA designation;

(b) Borrower’s name and address;
(c) A certified copy of a resolution of 

the board of directors of the borrower 
that the borrower wishes to enter into a 
prepayment agreement providing for the 
prepayment of all or a portion of its 
Qualified Notes;

(d) Listing of each Qualified Note to 
be prepaid by loan designation, REA 
account number, advance date, maturity 
date, original amount, and outstanding 
principal balance;

(e) Evidence that the borrower has the 
ability to obtain the financing necessary 
to prepay its Qualified Notes listed in 
paragraph (d) of this section and 
identification of the source of financing 
and the need if any of obtaining a lieh 
accommodation from REA; and

(f) Such additional information as the 
Administrator may request.

§ 1786.157 Approval of applications.
(a) Ordinarily, within 30 days of 

receipt, an application will be reviewed 
and the borrower will be notified as to 
whether the application has been 
approved. If the application has not 
been approved, the borrower will be 
informed as to the reasons. If the 
application is approved the borrower 
shall thereafter be provided with a 
prepayment agreement for execution.

(b) The Administrator may limit the 
number of applications approved and

closings scheduled from time to time, 
taking into account, among other 
matters, administrative considerations 
of the REA.

§ 1786.158 Terms and conditions of 
prepayment agreement

Upon receipt of a satisfactory 
application, REA shall provide to the 
borrower for its execution a prepayment 
agreement, in form and substance 
satisfactory to REAy which may include 
the following: (a) Provide for the 
prepayment of one or more Qualified 
Notes from time to time, but no more 
than two closings may be scheduled in 
any calendar year unless a third closing 
is for the prepayment of all outstanding 
electric loans of the borrower;

(b) Set forth procedures and forms 
through which the borrower will notify 
the Government of each election it 
makes to prepay certain Qualified Notes 
upon a requested closing date and the 
Government will notify the borrower of 
the established closing date and 
prepayment amount for the Qualified 
Notes for each closing;

(c) Reserve to the Administrator the 
right to reschedule closing dates to meet 
administrative considerations;

(d) Set forth closing requirements 
identifying the location and manner of 
payment, and all documentation and 
information to be delivered prior to or 
at closing, including opinions of 
counsel and certificates from the 
borrower;

(e) Provide for notice by either 
telephone or facsimile to be given by 
REA to the borrower not more than 8 
nor less than 3 business days before a 
scheduled closing date of the amount to 
be paid at closing which shall include 
all accrued interest and the discounted 
present value of the Qualified Notes to 
be prepaid;

(f) Provide for notice of the 120 month 
period during which the borrower’s 
eligibility for direct or insured loans 
will be restricted;

(g) Set forth representations and 
warranties;

(h) Require the borrower to prepay 
each Qualified Note specified in full;

(i) Require the borrower to identify 
the source of the financing that will be 
used directly or indirectly to refinance 
the Qualified Notes. If the source is 
other than4ntemally generated funds, 
the borrower must certify in writing 
whether such financing will be tax 
exempt, and if tax exempt financing will 
be used, furnish all information on the 
terms and conditions of the financing as 
REA may require;

(j) Require the borrower to rescind the 
unadvanced balance of all outstanding
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electric loans as of the date of initial 
closing;

(k) Require the borrower, if it is a 
party to a wholesale power contract 
with a power supply borrower, to 
provide the Administrator with such 
assurances as the Administrator may 
require that it is in compliance with and 
will continue to comply with its 
obligation to such power supply 
borrower;

(l) Provide REA, if the Administrator
determines it necessary, with security 
for all outstanding rural development 
loans and amendments to any 
outstanding rural development loan 
agreements in form and substance, and 
on terms and conditions, satisfactory to 
REA; ":,v

(m) Prescribe remedies for violating 
the terms and conditions of the 
prepayment agreement;

(n) Provide for termination by REA of 
the right for the borrower to prepay 
thereunder;

(o) Provide evidence that any 
approvals required from any 
supplemental lender have been 
obtained; and

(p) Set forth such other terms and 
conditions as the Administrator shall 
deem appropriate.

§ 1786.159 Initial closing.
(a) Upon receipt of the prepayment 

agreement, the borrower may submit, 
pursuant to the terms of the prepayment 
agreement, a closing request which shall 
request a closing date no less than 30 
business days from the date of the 
request.

(b) The Government will respond to 
the borrower’s closing request by 
delivering a preclosing notice to the 
borrower not less than 10 business days 
prior to the date which the Government, 
after reviewing the borrower’s closing 
request, selects as a closing date.

§ 1786.160 Subsequent closings.
(a) Each subsequent prepayment after 

the initial closing shall be facilitated 
with the submission of an additional 
closing request by the borrower. Each 
closing request must request a closing 
date no less than 30 business days from 
the date of the request.

(b) The Government will respond to 
each subsequent closing request by 
delivering a preclosing notice to the 
borrower not less than 10 business days 
prior to tfie date which the Government, 
after reviewing the borrower’s closing 
request, selects as a closing date in each 
case.

§ 1786.161 Return of Qualified Notes and 
release of lien.

Upon payment to REA at closing of 
the full amount specified in the notice

delivered by REA to the borrower 
pursuant to the terms of the prepayment 
agreement (see § 1786.158(e)), REA will 
deliver to the borrower at closing those 
Qualified Notes which have been paid 
in full at such closing, and upon 
payment and discharge of all 
outstanding REA debt obligations by the 
borrower, REA will deliver to the 
borrower at the7final closing a release of 
lien prepared by the borrower pursuant 
to the terms of the prepayment 
agreement.

§ 1786.162 Outstanding loan documents.
(a) Except as expressly provided in 

this subpart, the borrower shall comply 
with all provisions of its REA Loan 
Contract, its outstanding notes issued to 
REA, and the REA Mortgage.

(b) Nothing in this subpart shall affect 
any rights of supplemental lenders 
under the REA Mortgage, or other 
creditors of the borrower.

(c) Nothing in this subpart shall 
prohibit a borrower from making 
prepayments of any loans pursuant to 
the RE Act in accordance with the terms 
of such loans.

§1786.163 Existing wholesale power 
contracts.

(a) If the borrower is a party to a 
wholesale power contract with a power 
supply borrower financed pursuant to 
the RE Act, the Administrator may 
require that the borrower and the power 
supply borrower enter into a 
supplement to the outstanding 
wholesale power contract providing 
substantially as follows:
Sample Contract Terms

So long as any of the notes evidencing 
secured loans of the power supply borrower 
are outstanding, the borrower will not, 
without the approval in writing of the power 
supply borrower and the Administrator, take 
or suffer to be taken any steps for 
reorganization or dissolution, or to 
consolidate with or merge into any 
corporation, or to sell, lease or transfer (or 
make any agreement therefor) all or a 
substantial portion of its assets, whether now 
owned or hereafter acquired. The power 
supply borrower will not unreasonably 
withhold or condition its consent to any 
such, reorganization, dissolution, 
consolidation, or merger, or to any such sale, 
lease or transfer (or any agreement therefor) 
of assets. The power supply borrower will 
not withhold or condition such consent 
except in cases where to do otherwise would 
result in rate increases for the other members 
of the power supply borrower or impair the 
ability of the power supply borrower to repay 
its secured loans in accordance with their 
terms, or adversely affect system performance 
in a material way. Notwithstanding the 
foregoing, the borrower may. take or suffer to 
be taken any steps for reorganization or 
dissolution or to consolidate with or merge

into any corporation or to sell, lease or 
transfer (or make any agreement therefor) all 
or a substantial portion of its assets, whether 
now owned or hereafter acquired without the 
power supply borrower’s consent, so long as 
the borrower shall pay such portion of the 
outstanding indebtedness on the power 
supply borrower’s notes or other obligations 
as shall be determined by the power supply 
borrower with the prior written consent of 
the Administrator and shall otherwise 
comply with such reasonable terms and 
conditions as the Administrator and power 
supply borrower may require either. (1) To 
eliminate any adverse effect that such action 
seems likely to have on the rates of the other 
members of the power supply borrower, or

(2) To assure that the power supply 
borrower’s ability to repay the secured loans 
and other obligations of the power supply 
borrower in accordance with their terms is 
not impaired.

The Administrator may require, among 
other things, that any payment owed under  ̂
(2) of the preceding sentence that represents 
a portion of the power supply borrower’s 
indebtedness on Notes shall be paid by the 
borrower in the manner necessary to 
accomplish a defeasance of those obligations 
in accordance with the loan documents 
relating thereto, or be paid directly to the 
holders of the Notes for application by them 
as prepayments in accordance with the 
provisions of such documents, or be paid to 
the power supply borrower and held and 
invested in a manner satisfactory to the 
Administrator.
[End of sample contract terms]

(b) The Administrator may exempt a 
borrower from the requirement to enter 
into a supplement to its outstanding 
wholesale power contract if the 
Administrator determines that such 
requirement is burdensome and 
unnecessary in light of the provisions of 
the existing wholesale power contract, 
other security arrangements of the 
power supply borrower, and any other 
relevant facts and circumstances. 
Normally such exemption will be 
granted only with the concurrence of 
the power supply borrower.

§ 1786.164 Loan fund audit
In the event that a borrower shall 

prepay all its outstanding electric loans 
REA shall have the right to audit within 
six (6) months of closing transactions 
involving the REA Construction Fund 
Account established and maintained by 
the borrower pursuant to the terms of 
the REA Loan Contract and to inspect 
all books, records, accounts, and other 
documents and papers of the borrower. 
Should REA determine that the 
borrower has made disbursements of 
funds advanced pursuant to the REA 
Loan Contracts which do not comply 
with the requirements thereof, the 
borrower shall be required to pay the 
REA an amount equal to the difference 
between the amount which the borrower
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prepaid under this subpart with respect 
to such advances, and the amount 
which the borrower would otherwise 
have been required to return to the REA 
as a result of noncompliance if the 
borrower had not prepaid such 
advances, plus interest. (See 7 CFR part 
1721, Post-Loan Policies and Procedures 
for Insured Electric Loans.)

§ 1786.165 Reporting.
Borrowers that no longer have any 

loans made or guaranteed by REA and 
are considering applying for other 
financial assistance pursuant to the RE 
Act are encouraged to file the end-of- 
year operating report, REA Form 7.

§ 1786.166 Approvals.
The borrower shall be responsible for 

obtaining all approvals necessary to 
consummate the transaction as required 
by the prepayment agreement, including 
such approvals as may be required by 
regulatory bodies and other lenders.

§ 1786.167 Restrictions to additional REA 
financing.

(a) No borrower that prepays an 
electric loan at a discount as provided 
under this subpart may apply for or 
receive direct or insured loans during 
the 120 months from the most recent 
closing date, except at the discretion of 
the Administrator. During the 120 
month period the Administrator may 
consider providing an insured loan if, 
among other matters, it is necessary to 
assure repayment of, or protect the 
Government’s security for any 
outstanding loans or loan guarantees, or 
the borrower’s system has suffered 
severe physical plant related damage 
due to conditions beyond its control and 
the borrower is unable to obtain 
financing at reasonable terms to restore 
the system from non-REA sources, 
including the Federal Emergency 
Management Agency, and from private 
sources. Upon expiration of the 120 
months, such borrowers may apply for 
direct or insured loans in the same 
manner as other borrowers provided 
that such borrowers may not apply for

direct or insured loans for facilities, 
construction of which commenced prior 
to the expiration of the 120  months.

(b) Borrowers that prepay their direct 
or insured REA loans under this subpart 
remain eligible for certain types of 
financial assistance under the RE Act, 
including loan guarantees and rural 
development loans.

§1786.168 Borrowers who prepaid under 
this part prior to October 21,1992.

(a) A borrower that had prepaid, prior 
to the date of enactment of Public Law 
102—428 (106 Stat. 2183) on October 21, 
1992, at a discount rate as provided at 
7 CFR part 1786, subpart C: (1) Shall not 
be eligible except at the discretion of the 
Administrator as stated in paragraph 
§ 1786.167(a), to apply for or receive 
direct or insured loans during the 180- 
month period beginning on the date of 
the prepayment; and 

(2J Snail not be eligible to apply for 
or receive direct or insured loans from 
REA until the borrower has repaid to the 
REA the sum of: (i) The amount (if any) 
by which the discount the borrower 
received by reason of the prepayment 
exceeds the discount the borrower 
would have received had the discount 
been based on the cost of funds to the 
Department of the Treasury as 
calculated at § 1786.153 at the time of 
the prepayment; and

(ii) Interest on the amount described 
in paragraph (a)(2)(i) of this section for 
the period beginning on the date of the 
prepayment and ending on the date of 
the repayment, at a rate equal to the 
average annual cost of borrowing by the 
Department of the Treasury . This rate 
will be calculated first on the date of 
prepayment and at one year intervals 
from that date based on the same U.S. 
Treasury issues published in the Federal 
Reserve Statistical Release closest to 
that date. The Treasury rate of interest 
to be applied for each year will be the 
rate for the Treasury issue of 
comparable maturity to the number of 
years from the prepayment date to the 
repayment date and at one year intervals 
thereafter.

(b) If a borrower and the 
Administrator have entered into an 
agreement with respect to a prepayment 
occurring before October 21,1992, this 
section shall supersede any provision in 
the agreement relating to the restoration 
of eligibility for loans under the RE Act.

(c) Borrowers who prepaid prior to 
October 1,1987, are eligible for 
assistance under the RE Act in the same 
manner as other borrowers with respect 
to loan guarantees and the rural 
development loans.

(d) During the 780 month period 
described in paragraph (a)(1) of this 
section the Administrator may consider 
providing an insured loan, if the 
conditions described in § 1786.167(a) 
exist,

(e) Borrowers may not apply for direct 
or insured loans for facilities, 
construction of which commenced prior 
to the expiration of the 180 month 
period described in paragraph (a)(1) of 
this section.

§1786.169 Liability.

It is the intent of this subpart that any 
failure on the part of REA to comply 
with any provisions of this subpart, 
including without limitation, those 
provisions setting forth specified 
timeframes for action by REA on 
applications for prepayments or closing 
requests, shall not give rise to liability 
of any kind on the part of the 
Government or any employees of the 
Government including, without 
limitation, liability for damages, fees, 
expenses or costs incurred by or on 
behalf of a borrower, private lender or 
any other party.

§ 1786.170 Prepayment of loans approved 
after December 20,1993. [Reserved]

§§1786.171-1786.199 [Reserved]
Dated: March 16,1994.

Karl N. Stauber,
Acting Under Secretary, Small Community 
and Rural Development.
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