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(d) Paragraph (c) of this section does
not apply to a person who has received
a recommendation to be hired or to
return to duty from a medical review
officer in accordance with appendix I to
part 121 of this chapter or who has
received a special issuance medical
certificate after evaluation by the
Federal Air Surgeon for drug
dependency in accordance with part 67
of this chapter; provided, however, that
no person shall be permitted to perform
the function specified in appendix I that
he or she was performing prior to failing
a drug test if the person had previously
failed a drug test required under that
appendix, both such failures occurring
after [THE EFFECTIVE DATE OF THE FINAL
RULE].

(e) No certificate holder or operator
may knowingly use any person to
perform, nor may any person perform
for a certificate holder or operator,
either directly or by contract, the
function specified in appendix I to part
121 of this chapter performed by that
person if the person used a prohibited
drug while performing such a function
directly or by contract for an employer
as defined in that appendix after [THE
EFFECTIVE DATE OF THE FINAL RULE].

Issued in Washington, DC, on January 25,
1994,

Federico Pefia,

Secretary of Transportation.

David R. Hinson,

Administrator.

[FR Doc. 84-2033 Filed 2-14-94; 1:00 pm]
BILLING CODE 4210-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 121 and 129
[Docket No. 27066; Notice No. 84-2]
RIN 2120-AE79

Antidrug Program and Alcohol Misuse
Prevention Program for Employees of
Foreign Alr Carriers Engaged In
Specified Aviation Activities

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Omnibus Transportation
Employee Testing Act of 1991 (the Act)
directs the Federal Aviation
Administration (FAA) Administrator to
rescribe regulations that require
oreign air carriers to establish drug and
alcohol testing programs for employees
performing safety-sensitive aviation
functions. The Act also specifies that

the Administrator shall only prescribe
regulations that are consistent with the
international obligations of the United
States and take into consideration any
applicable laws and regulations of
foreign countries.

This notice proposes to require
foreign air carriers to establish drug and
alcohol testing programs for their
employees performing safety sensitive
aviation functions within the territory of
the United States unless multilateral
action is taken that supports an aviation
environment free of substance abuse.
DATES: Comments must be received on
or before May 16, 1994. Additional
notice of rulemaking may be given
based on the comments received.
ADDRESSES: Comments on this notice
should be mailed in triplicate, to:
Federal Aviation Administration, Office
of the Chief Counsel, Attn: Rules Docket
(AGC-10), Docket No. 27066, 800
Independence Avenue, SW.,
Washington, DC 20591. Comments that
are delivered to this address must be
marked *“‘Docket No. 27066.” Comments
may be examined in Room 915G
between 8:30 a.m. and 5 p.m. on
weekdays, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Office of Aviation Medicine, Drug
Abatement Division (AAM-800),
Federal Aviation Administration, 400
7th Street, SW., Washington, DC 20590;
telephone (202) 366—6710.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of a proposed
rule by submitting such written data,
views, suggestions, or arguments as they
may desire. Communications should
identify the regulatory docket or notice
number and be submitted in triplicate to
the address above. All communications
received on or before the closing date
for comments will be considered by the
Administrator before rulemaking action
is taken. Persons wishing the FAA to
acknowledge receipt of their comments
must submit with those comments a
self-addressed stamped postcard on
which the following statement is made:
“Comments to Docket No. 27066.” The
postcard will be dated and time
stamped and returned to the
commenter, All comments submitted
will be available for review in the Rules
Docket, both before and after the
comment closing date. A report
summarizing each substantive public
contact with the FAA personnel
concerned with this rulemaking will
also be filed in the docket. Any
comments provided to the docket in the
preliminary portion of this rulemaking

will be considered prior to any final
action and need not be resubmitted.

Availability of NPRM

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration, Office
of Public Affairs, Attn: Public Inquiry
Center (APA-230), 800 Independence
Avenue, SW,, Washington, DC 20591, or
by calling (202) 267-3484. The request
must include the notice number of this
NPRM.

Persons interested in being placed on
a mailing list for future rulemaking
actions should request a copy of
Advisory Circular 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedures.

Current Laws & Regulations

The Omnibus Transportation
Employee Testing Act of 1991 (Pub. L.
102-143, Title V) was enacted on
October 28, 1991. Among other things,
the Act adds a new section 614 to the
Federal Aviation Act of 1958 (FAAct).
Section 614(a)(1) of the FAAct (49
U.S.C. 1434(a)(1)) directs the
Administrator to prescribe regulations
requiring the testing of air carrier and
foreign air carrier employees for the use
of alcohol and controlled substances.
Section 614(e)(3) of the FAAct (49
U.S.C. 1434(e)(3)) further directs that
“the Administrator shall only establish
requirements applicable to foreign air
carriers that are consistent with the
international obligations of the United
States, and the Administrator shall take
into consideration any applicable laws
and regulations of foreign countries.”
The requirement to publish regulations
applicable to foreign air carriers is
consistent with other requirements of
the Act to publish similar regulations
for other modes of transportation.

Discussion

Pursuant to the requirements of the
Act, this notice proposes to require
foreign air carriers to establish antidrug
and alcohol misuse programs like those
required of U.S. carriers by January 1,
1996. The FAA is optimistic that recent
efforts at the International Civil
Aviation Organization (ICAO) will
result in satisfactory multilateral action
to prevent substance abuse in the
international workplace, which
consistent with the Act, could make
FAA rulemaking unnecessary.

The FAA has general statutory
authority to regulate safety in civil
aviation under the FAAct. As
recognized in section 1108 of the
FAAct, the United States of America has
complete and exclusive national
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sovereignty in the airspace of the United
States (49 U.S.C. app. 1508(a)).

Pursuant to the Act, the FAA has the
option of not imposing testing
requirements on foreign air carriers if
the FAA determines, based upon future
developments within ICAO, that an
FAA testing rule is not required. If no
U.S. rule is to be adopted or the instant
proposal warrants modification
pursuant to ICAO action, the FAA will
publish notice of such decision. Further
analysis of the issue in light of any
comments received in response to this
notice also could assist the FAA in
making the determination.

The FAA is encouraged by recent
developments at ICAO, and has
determined that an international
agreement would be the preferred
alternative to unilateral actions by
individual ICAO member States. The
FAA remains committed to the
multilateral process underway at ICAO
and will not require testing if a
satisfactory alternative is reached
through bilateral or multilateral action.
In the event that such is not
forthcoming, the FAA is now seeking
comients on the implementation of a
direct application of U.S. drug testing
requirements to foreign air carriers.

Discussion of Comments on ANPRM

The FAA recognized that foreign
countries and foreign air carriers would
have many concerns regarding the
possible application of testing
regulations to foreign air carrier
employees. We therefore published an
advance notice of proposed rulemaking
(ANPRM) on this same subject in which
we asked a number of questions about
the legal, practical, and cultural issues
associated with testing. The comment
period for the NPRM, originally set for
60 days, was extended an additional 45
days to allow for translation of
documents and coordination with
management or government officials
outside the United States. Many useful
and cogent comments were received in
response to the ANPRM and will be
considered by the FAA prior to any final
rulemaking. It is not necessary for
commenters to this NPRM to resubmit
those comments.

The FAA received 65 comments cn
the ANPRM, most of which were
provided by foreign governments or
foreign air carriers. Nineteen of the
comments were procedural, requesting
an extension of the comment period.
Three comments were received that
supported the concept of unilateral
imposition of testing requirements on
foreign air carriers. Two of these were
from trade associations for the U.S. air
carriers (Regional Airline Association

(RAA) and Air Transport Association
(ATA)), and one was from a U.S. labor
organization (Airline Dispatchers
Federation (ADF)). Both RAA and ATA
stated that foreign air carriers would
have a competitive advantage if they did
not have to implement testing programs
that are required of U.S. air carriers.
ATA and ADF stated that passenger
safety required holding safety-sensitive
employees of foreign carriers to the
same standard as similar employees of
U.S. air carriers.

The remaining comments were from
foreign governments, foreign trade and
labor associations, and foreign air
carriers. These commenters objected in
whole or in part to the possible
unilateral imposition of testing
requirements on foreign air carriers in
the United States.

International Law

Most of the foreign air carriers and
foreign governments commenting on the
ANPRM asserted that any regulation
that unilaterally required foreign air
carriers to implement substance abuse
testing programs would violate
international law, exceeding the
generally recognized limits to
extraterritorial jurisdiction. A number of
commenters also stated that testing
requirements would conflict with
foreign laws or regulations, primarily
those affecting labor relations and
privacy rights.

The majority of these commenters
also asserted that unilateral action by
the United States to impose a testing
requirement would impermissibly
implicate the qualifications of airmen,
in‘contravention of the Chicago
Convention. Airmen certification or
licensure is within the jurisdiction of
the country of aircraft registry (Chicago
Convention art. 32), and each member
State must recognize certificates and
licenses issued by other States, as long
as minimum standards are met (id., art.
33). The commenters assert that these
provisions prohibit the United States
from imposing additional certification
requirements on otherwise qualified and
certificated crewmembers.

Finally, a few commenters, among
them the Embassy of Belgium, stated
that under the applicable bilateral
agreement, the United States would
have to request consultations prior to
imposing any new safety requirement.

Discussion

The testing program discussed in this
notice is well within the FAA’s
authority to regulate the safe operation
of aircraft within the territory of the
United States (Chicago Convention art.
11). The FAA desires further comments,

if any, on this point and further seeks
comments addressing any legal
problems with regards to the proposed
testing.

Financial and Operational Concerns

Many of the commenters noted that it
was difficult to estimate the likely cost
of implementing programs since the
ANPRM did not propose any specific
requirements. They also noted,
however, that it was likely that
imposition of drug and alcohol testing
requirements could have a
disproportionate financial impact on
foreign carriers. British Airways (BA),
for example, stated that it schedules its
crews on flights from London to the U.S.
West Coast under very tight time and
duty constraints and does not generally
have replacement crew available. For
example, if an individual crewmember
were selected for testing, the additional
time required for the testing could put
the individual beyond the allowable
duty time. BA states that the flight
would then have to be delayed,
resulting in significant costs to BA.

Other commenters noted that
imposing any regulations under which
foreign air carrier employees or their
urine samples would have to be
transported to the United States for
testing would pose significant increased
costs on foreign air carriers.

FAA Response

In evaluating the international
implications of its substance abuse
programs for U.S. carriers, the FAA has
become aware of the difficulties
associated with evaluating testing
programs established in foreign
countries and with the FAA's
compliance monitoring activities
outside the U.S. The regulatory
evaluation does examine the system
delay costs for foreign air carriers
although it does not presume to
determine how an individual air carrier
would conduct testing or calculate the
costs for an individual program.

International Civil Aviation
Organization (ICAO)

A significant number of commenters
noted that the ICAO was established
under the Chicago Convention
specifically to address issues of general
applicability to international civil
aviation. Many of these commenters
supported proceeding through the ICAO
process to reach a multilateral
consensus on ways to achieve the
ultimate goal of civil aviation
workplaces free of substance abuse.
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FAA RESPONSE

As noted in the ANPRM, the Act
directs the Secretaries of State and
Transportation to call on the member
countries of the ICAQ to strengthen and
enforce existing standards to prohibit
the use, in violation of law or Federal
regulation, of alcohol or a controlled
substance by crew members in
international civil aviation (Section
614(e)(3) of the FAAct; 49 U.S.C. app.
1434(e)(3)).

The FAA is aware that the problem of
substance abuse may be different in the
United States than in other countries.
Some countries, for example, may have
little or no problem with illegal drug use
but a significant problem with
workplace alcohol misuse. Further,
other countries may have difficulty
implementing U.S. testing and
laboratory standards. It is for that reason
that we prefer a multilateral solution
through ICAO that would enable each
country to tailor its substance abuse
prevention efforts to its particular
needs.

On September 30, 1992, a resclution
offered by the United States, which was
co-sponsored by a number of other
countries, was introduced at the 29th
General Assembly of ICAO in
furtherance of this legislative directive
(ICAO Document A29-WP/67; EX/17; 3/
9/92). The resolution was approved by
the Assembly and states that the
Assembly:

1. Declares its strong support for making
and maintaining civil aviation workplaces
free of substance abuse and encourages
cooperative efforts throughout the
international civil aviation community to
educate employees on the dangers of
substance abuse, and to take steps, when
deemed necessary, to detect and deter such
use, and through such efforts, to ensure that
substance abuse never becomes prevalent or
tolerated within civil aviation;

2. Urges the Council to accord a high
degree of priority . . . to expediting the
development and publication of guidance
material containing measures which may be
implemented by Contracting States . . .;

3. Regquests the Council to continue its
efforts to monitor:

(a) the existence and growth of the threat
to the safety of intemnational civil aviation
posed by substance ebuse; and

(b) efforts by Contracting States to
implement preventive measures; and

4. Requests the Council to present a report
on the implementation of this Resolution to
the next ordinary session of the Assembly.

The member States of ICAO
unanimously adopted this resolution,
which indicates that substance abuse is
recognized as a threat to international
civil aviation safety. Since the adoption
of the Assembly resolution, ICAQ has
made substantial progress in developing

the mandated guidance material. On
December 14, 1993, the ICAO group
charged with developing the material
adopted an outline including sections
on education, treatment and
rehabilitation, and testing, The group
expects its work to be completed, and
the guidance material published, by the
end of 1994,

The FAA commends ICAO for its
progress thus far and reiterates the
United States commitment to resolve
the problem of drug and alcohol misuse
by transportation workers through this
multilateral process.

The FAA remains optimistic that an
international solution will be reached.
However, to protect the public safety in
the event a multilateral solution is not
reached through ICAO, the FAA is
continuing to develop an alternative
testing requirement; the FAA must
ensure that it has in place regulations to
address the threat posed today by
substance abuse in the event that
ICAQ's efforts do not come to fruition in
a timely fashion or are otherwise
inadequate.

Discussion of the Proposed Rule

The FAA proposes to require foreign
air carriers to establish antidrug and
alcohol misuse prevention programs by
January 1, 1996. Testing would be
conducted using the procedures
established by the Office of the
Secretary of Transportation in 49 CFR
part 40. Additional requirements or
more specific guidance on
implementation issues would be
published as needed by the FAA.
However, the FAA will not require
foreign air carriers to establish antidrug
and alcohol misuse programs if a
multilateral action is taken by ICAO that
supports an aviation environment free

- of substance abuse.

The proposal reflects the FAA’s use of
substance abuse testing as the primary
tool for detecting and deterring
substance abuse by safety-sensitive
aviation employees, especially illegal
drug use. It is a prevention/
identification methodology that could
be applied under stringent regulatory
conditions throughout the international
aviation community, especially in the
context of suspected substance abuse.
The FAA recognizes that testing does
not address all of the complex issues
raised by substance abuse and that
prevention/identification efforts
targeting workplace substance abuse
would serve to increase aviation safety.
The FAA prefers a multilateral solution,
and although testing is being proposed,
the FAA may defer the compliance date
or reconsider the necessity of the rule if
appropriate international action is

taken. The FAA would publish a notice
accordingly.

The FAA recognizes that imposing
testing requirements on foreign air
carriers could raise legal and technical
implementation problems that could
hinder achieving the ultimate goal of an
international aviation environment free
of substance abuse. The FAA invites
comments on these issues. The FAA
would prefer not to require testing if
multilateral action or a series of bilateral
agreements can be obtained.

Paperwork Reduction Act Approval

The proposal would require foreign
air carriers operating within the territory
of the United States to maintain records
regarding drug and alcohol testing
conducted by the foreign air carrier and
to submit such records to the FAA or to
provide access to such records to the
Administrator upon request.

In accordance with the Paperwork
Reduction Act of 1980 (Pub. L. 96-511),
if recordkeeping and reporting .
requirements are included in the final
rule, they will be submitted to the Office
of Management and Budget (OMB} for
approval after supplemental notice i}
given in the Federal Register.

Economic Summary

This Notice of Proposed Rulemaking
(NPRM) serves to fulfill part of the
requirements of the FAA-related
provisions of the Omnibus
Transportation Employee Testing Act of
1991 (the Act), which was enacted
October 28, 1991. Congress has imposed
a statutory obligation on the FAA
Administrator to prescribe regulations
that, among other things, establish an
alcohol misuse testing program for air
carrier employees who perform safety-
sensitive duties. The Act also directs the
FAA Administrator to prescribe
regulations that require foreign air
carriers to establish drug and alcchol
misuse testing programs for employees
performing safety-sensitive aviation
functions. Such regulations must be
consistent with the international
obligations of the United States and take
into consideration any applicable laws
and regulations of foreign air carriers.

The FAA proposes to require foreign
air carriers to establish anti-drug and
alcohol misuse prevention programs by
January 1, 1996, that are consistent with
the international obligations of the
United States. However, there would be
no requirements if multilateral efforts to
ensure an aviation environment free of
substance abuse are reached or actions
towards this end make an FAA testing

rule unneoessagy
The proposed rule would apply the
existing anti-drug program and the new
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alcohol misuse prevention program to
all part 129 air carriers. The anti-drug
rule for domestic air carriers was
published in 1988 and has been in effect
since 1990. The alcohol misuse program
for domestic air carriers will take effect
in 1995. This proposed rule would
require part 129 air carriers to begin
implementing both such programs in
January 1996.

Costs

The FAA estimated the number of
part 129 employees subject to both drug
and alcohol testing. These employees
include all part 129 pilots, copilots,
instructors, engineers, and navigators,
part 129 flight attendants, and
mechanics and repairmen who are
employed by part 129 air carriers.

The FAA assumes that foreign air
carriers would set up their anti-drug and
alcohol misuse programs similar to
those of domestic air carriers. Hence,
this analysis applies the assumptions
described and used in the anti-drug and
alcohol misuse prevention regulatory
evaluations for domestic air carriers to
foreign air carriers.

The applicable costs for the program
include the program development costs,
the Management Information System
(M.L.S.) annual reporting costs, the costs
for the individual type of tests, the
setting up of an Employee Assistance
Program (EAP) (applicable only for the
anti-drug program), and system delay
costs. The ten year discounted costs for
the anti-drug and alcohol misuse
preventions programs range from $17.8
million to $24.5 million.

Benefits

The FAA's objective in proposing
requiring mandatory anti-drug and
alcohol misuse programs is to foster an
environment free of drug use and
alcohol misuse for personnel engaged in
critical aviation safety occupations. The
public expects, and is entitled to, an
aviation environment free of substance
abuse and misuse.

The FAA has determined that major
benefits would accrue from these
proposals. The first would be the
prevention of potential injuries and
fatalities and property losses resulting
from accidents attributed to individuals
whose judgement or motor skills may
have been impaired by the presence of
drugs or alcohol. The second would be
the potential reduction in absenteeism,

lost worker productivity, medical costs,
and improved general safety in the
workplace by the deterrence of alcohol
misuse.

At this time, neither drug use nor
alcohol misuse has been cited officially
as a causative factor of any part 129
commercial aircraft accident. The
absence of accidents, however, cannot
be the baseline by which to measure the
existence of a drug or alcohol problem
in the aviation industry. No statistical
database is available from which to
estimate how many accidents were the
consequence of impairment by drugs or
alcohol of a pilot or any other safety-
sensitive employee.

The FAA examined the seating
capacity, average passenger load, and
average replacement cost of a
representative sample of both narrow-
body and wide-body airplanes, in
addition to the cost of the National
Transportation Safety Board (NTSB)
investigations. In calculating benefits,
the FAA also evaluated the increased
productivity from employees who are
deterred from alcohol misuse. The total
quantifiable discounted benefits that
would result from promulgation of this
proposed rule amount to $87.4 million
discounted over ten years.

Cost/Benefit Analysis

In the Act, Congress imposed a
statutory obligation on the FAA to
prescribe regulations that, among other
things, establish anti-drug and alcohol
misuse testing programs for employees
of part 129 air carriers who perform
safety-sensitive duties. The FAA has
evaluated the cost of setting up and
administering these substance abuse
and misuse programs, and found that
the ten-year discounted costs range from
$17.8 million to $24.5 million. This is
less than the ten-year discounted
benefits of $87.4 million. Accordingly,
the FAA finds these programs to be cost
beneficial.

Initial Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small U.S. entities are not
unnecessarily burdened by government
regulations. The RFA requires agencies
to review rules that may have a
“significant economic impact on a
substantial number of small entities.”
Because this proposed rule would only

affect foreign carriers, the RFA is not
applicable.

International Trade Impact Statement

In accordance with the Office of
Management and Budget memorandum
dated March 1983, federal agencies
engaged in rulemaking activities are
required to assess the effects of
regulatory change on international
trade. This proposed rule, if adopted,
would place the same regulatory
requirements on foreign air carriers that
currently exist for U.S. air carriers (anti-
drug abuse program) or are proposed for
U.S. air carriers (alcohol misuse
program). It is not expected that the
proposed rule would have an adverse
effect on trade opportunities for either
U.S. firms doing business overseas or
foreign firms doing business in the
United States. While there would be
increased costs to foreign carriers as a
consequence of this proposed rule, these
costs will be offset by the benefits and
an increase in public confidence.

Federalism Implications

Any rule arising from this NPRM will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, on
the distribution of power and
responsibilities among various levels of
government. Therefore, in accordance
with Executive Order 12612, the FAA
has determined that this does not have
sufficient federalism implications to
warrant preparation of a Federalism
Assessment.

Significance

This notice of proposed rulemaking
does not constitute a “significant
regulatory action’' under Executive
Order 12866. It does involve issues of
substantial interest to the public,
however, and the FAA has therefore
determined that the NPRM is significant
under the Regulatory Policies and
Procedures of the Department of
Transportation (44 FR 11034; February
2,1978).

Issued in Washington, DC, on January 25,
1994.

Federico Pena,

Secretary of Transportation.

David R. Hinson,

Administrator.

[FR Doc. 94-2035 Filed 2-3-94; 1:00 pm]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 199
[Docket No. PS-128, Amdt. No. 199-9]
RIN 2137-AC21

Alcohol Misuse Prevention Program

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Final rule.

SUMMARY: This final rule sets forth
regulations requiring operators of gas,
hazardous liquid and carbon dioxide
pipelines and liquefied natural gas
(LNG) facilities subject to the pipeline
safety regulations to implement alcohol
misuse prevention programs for
employees who perform safety-sensitive
functions. This final rule is consistent
with the alcohol rules of other operating
administrations (OAs) published
elsewhere in today’s Federal Register,
except that RSPA is not requiring pre-
employment or random testing. The
final rule requires only post-accident,
reasonable suspicion, return-to-duty,
and follow-up testing. This rule requires
operators to remove from safety-
sensitive functions employees who
engage in prohibited alcohol conduct,
and not permit them to return to those
functions until specific requirements are
met. Operators must provide covered
employees with written materials that
specifically identify the employees
covered by the rule, explain the
requirements of the rule, and establish
the consequences of engaging in
prohibited conduct. Operators must
maintain records concerning their
programs and report data regarding
employee alcohol misuse to RSPA
annually. The rules are intended to
ensure an alcohol-free workplace, and
increase the overall safety of pipeline
operations.

EFFECTIVE DATE: This rule is effective
March 17, 1994.

FOR FURTHER INFORMATION CONTACT: Mr.
Richard L. Rippert, Office of Pipeline
Safety Compliance, RSPA, DOT, 400
Seventh Street, SW., Washington, DC
205900001 (202 366—6223); or the
RSPA Dockets Unit, (202) 366—4453, for
copies of this final rule or other material
in the docket.

SUPPLEMENTARY INFORMATION:

Background

On December 15, 1992, RSPA
published a notice of proposed
rulemaking (NPRM) (57 FR 59712) to
require pipeline operators of gas,

hazardous liquid and carbon dioxide
pipelines and liquefied natural gas
(LNG) facilities, who are subject to 49
CFR part 192, 193, or 195, to implement
alcohol misuse prevention programs for
employees who perform certain covered
functions. The NPRM proposed to
exempt from the alcohol rules operators
of “master meter systems” and
“liquefied petroleum gas” (LPG)
operators.

The comment period on the NPRM
closed on April 14, 1993, and all
comments received were considered,
including the testimony of 16
individuals who presented statements at
the three public hearings held on
February 26, 1993, in Washington, DC;
on March 2, 1993, in Chicago, Illinois;
and on March 5, 1993, in San Francisco,
California. RSPA received written
comments from 108 persons including
75 pipeline operators, eight pipeline
industry associations, seven
individuals, five labor unions, four state
agencies, three contractors, two
consortiums, two vendors, one law firm
and one Federal agency. All written
comments, as well as the hearing
transcripts and any statements or other
materials submitted at the hearings,
have been placed in the docket.

OST Common Preamble

As part of the DOT-wide alcohol
misuse prevention rulemaking effort
DOT issued a common preamble to all
of the related NPRMs that were
published on Degember 15, 1993 (57 FR
59382, et seq.). The common preamble
precedes this document in today's
Federal Register and should be read
first to ensure a complete understanding
of today’s substantive final rule. This
common preamble contains a thorough
discussion of the comments submitted
to the DOT alcohol docket and responds
to comments submitted to the various
DOT agency dockets that raised
multimodal aspects of the final rules or
the Act.

Discussion of Comments

Authority for RSPA Regulation of
Alcohol Misuse. N

The majority of the commenters
strongly objected to the mandatory
imposition of alcohol misuse
regulations, as proposed for the pipeline
industry. They contended that: (1)
Alcohol testing of pipeline operators is
not required under the provisions of the
Omnibus Transportation Employee
Testing Act of 1991 (Omnibus Act}; (2)
the pipeline industry has an excellent
safety record; (3) RSPA lacks a factual
basis or statistical data that would
support a finding of any alcohol-related

pipeline accidents; and (4) the proposed
alcohol regulations would violate the
Fourth Amendment of the Constitution,
However, some commenters expressed
support for inclusion of a limited
alcohol testing program consisting of
post-accident and reasonable suspicion
testing elements and support for
development of a 'pilot or
demonstration” alcohol program to be
conducted by RSPA and various
pipeline industry associations. The pilot
program would be implemented by
operators to develop statistical data
which would support the need for an
extensive alcohol testing program or
data that would indicate
implementation of a limited alcohol
misuse prevention program was more
feasible for the entire industry.

Most commenters opposed the
proposed alcohol program, or suggested
modifications to tailor the program to
the needs of the pipeline industry.
Severdl commenters noted that the
pipeline industry is not covered by the
Omnibus Act. Commenters stated that
there is no indication that there is an
alcohol problem in the pipeline
industry, and thus there is no
justification for imposing Federal
regulation. Commenters also stated that
pipelines pose different safety risks than
other forms of public transportation
because they do not carry passengers.

RSPA Response. RSPA is today
issuing a final rule on alcohol testing
based on its own existing statutory
authority to promote safety and to
ensure general application of DOT's
alcohol misuse regulations to all
employees performing safety-sensitive
functions in the transportation
industries. The two statutes under
which RSPA administers the pipeline
safety program are the Natural Gas
Pipeline Safety Act of 1968, as amended
(48 App. U.S.C. 1671 et seq.) and the
Hazardous Liquid Pipeline Safety Act of
1979, as amended (49 App. U.S.C. 2001
et seq.). The broad safety authority in
these statutes is applicable to various
aspects of pipeline facilities, including
“‘design, installation, inspection,
emergency plans and procedures,
testing, construction, extension,
operation, replacement, and
maintenance of pipeline facilities.” 49
App. U.S.C. 1672 and 2002. Under this
authority, RSPA can promulgate
regulations where those regulations
would enhance pipeline safety.

The lack of data cited by some
commenters could be the result of a lack
of testing and industry alcohol
prevention programs rather than the
absence of an alcohol problem in the
pipeline industry. Alcohol misuse is a
problem in society generally, and it is
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reasonable to expect that the pipeline
industry is not immune to the problem
of alcohol misuse. As noted in the
preamble to the NPRM, RSPA's drug
rule was upheld even though there was
no evidence of a particularized drug
problem in the pipeline industry.
International Brotherhood of Electrical
Workers v. Skinner, 913 F.2d 1454 (9th
Cir. 1990). Pipeline safety is very
important, and operator error can
contribute to accidents and incidents
involving release of hazardous
materials. Although pipelines do not
carry people, they do transport very
dangerous materials that, if released,
can pose a serious threat to public
safety, property, and the environment.
Therefore, for safety reasons, we have
decided to issue this final rule.
Although the pipeline industry is not
covered by the Omnibus Act, in order to
provide a margin of safety in the
pipeline industry, this final rule
establishes a limited alcohol misuse
prevention program. This program
includes education, training,
prohibitions on certain alcohol-related
conduct, and post-accident, reasonable
suspicion, return-to-duty, and follow-up
testing. To balance our safety concerns
with the cost to industry and the lack of
evidence of a pipeline alcohol problem,
we are not requiring random or pre-
employment testing. With the exception
of those twc;;ﬁpes of testing, this final
rule is generally consistent with the
rules of the other OAs. Such other
alterations as are necessary to meet the
special circumstances of the pipeline
industry have been incorporated into
the final rule. We will monitor the data
we receive from post-accident and
reasonable cause tests to determine if
further action is warranted. This finsl
rule will ensure that pipeline employees
are subject to the same alcohol
prohibitions, consequences, and
educational efforts that apply to other
transportation workers. Pipeline
operators may conduct other types of
alcohol testing if they have independent
authority to do so.

Constitutional issues and comments
on issues common to all of the OAs are
addressed in detail in the common
preamble to the OA alcohol rules,
published elsewhere in today’s Federal
Register.

Applicability and Scope. Several
commenters, including the American
Gas Association, opposed application of
the proposed rule to natural gas
transmission and distribution
companies. Some commenters indicated
that the definition of “‘safety-sensitive
function” and “‘performing a safety-
sensitive function™ are too broad and
unclear. Other commenters stated that

the definition of “‘covered employee”
should include only persons actually
employed by an operator, and should
not include applicants for employment.
Some operators indicated that RSPA
should clarify if the alcohol testing
regulations are to be a free-standing
program separate and distinct from the
drug lesu.:f rogram or whether alcohol
testing co f be integrated with the
existi:g drug testing program. They also
pointed out that having different alcohol
regulations for each of the OAs may
create an administrative burden in
complying with the various final rules.

RSPA Response. The NPRM proposed
to include essentially the same classes
of operators and covered functions as
are subject to the anti-drug rule. This
rule is adopting as final the NPRM
proposal that operators of gas,
hazardous liquid and carbon dioxide
pipelines, and LNG facilities, who are
subject to 49 CFR part 192, 193, or 195,
implement alcohol misuse prevention
programs for covered employees who
perform certain functions covered by
the pipeline safety regulations. Persons
who perform regulated operation,
maintenance, and emergency response
functions for operators of these
pipelines and facilities directly affect
transportation safety. The final rule does
not apply, however, to operators of
master meter systems or LPG operators.
The terms “covered functions’ and
“*safety-sensitive functions" as used
here and in the common preamble are
synonymous and refer to the
performance of an operation,
maintenance, or emergency-response
function performed on a pipeline or an
LNG facility. The term *safety-sensitive
function” is used in the Omnibus
Transportation Employee Testing Act to
describe functions which employees
perform.

Operators may combine their RSPA
drug and alcohol programs. This final
rule is consistent with the other OA
rules in order to minimize, to the extent
possible, any compliance burden for
operators subject to the rules of more
than one OA. Because RSPA is not
imposing pre-employment testing, the
definition of a “covered employee’ does
not include en applicant for
employment.

In the NPRM, RSPA solicited
comment on five issues regarding
implementation of the proposed alcohol
regulations. The questions and
comments are summarized below:

1. Are there covered functions the
performance of which appears to
sufficiently implicate safety to warrant
regulating alcohol-related conduct and
imposition of a testing requirement?

Several commenters indicated
support for requiring only post-accident
and reasonable suspicion testing to be
mandated by RSPA. Many commenters
indicated that pre-employment, random,
and return-to-duty were costly and
unnecessary as proposed in the NPRM.
The commenters supported the current
definition of “‘employee” in the

testing regulations, and stated that
definition should not be expanded.
RSPA agrees that the proposed
definition of “employee” is adequate
and has not expanded it. As discussed
above, the final rule does not require
either pre-employment or random
testing.

2. Do pipeline operators have any data
on the size of the population that would
be affected and the incidence of alcohol
misuse by this population?

Many operators stated they currently
have company-mandated alcohol testing
policies in place. These provisions
cover testing in post-accident and
reasonable suspicion situations. Some
commenters indicated zero incidence of
alcohol misuse. During the development
of the drug testing regulations, many
commenters suggested that RSPA
include alcohol testing as a tested
substance in any required testing
program. They also pointed out that
alcohol is probably the substance most
abused by the public. As discussed
above, the lack of data in the pipeline
industry does not mean that there is not
a problem with alcohol misuse.
Therefore, RSPA is requiring a limited
alcohol misuse program for the pipeline
industry.

3. What additional costs would be
incurred by inclusion of other functions
and what would be the offsetting
benefits {e.g., in terms of accident
prevention, productivity, employee lost
time)?

Many commenters agreed that
increasing the scope of covered
employees, especially if random testing
were implemented, would substantially
increase the costs associated with the
regulations. Administrative costs and
employee lost time would be increased.
Furthermore, inconsistencies develop if
alcohol regulations are implemented
and differences in scope of coverage
between the drug and alcohol testing
programs were to occur. This would
lead to drug and alcohol testing
programs covering different employees.
Therefore, the final alcobol rule applies
to the same covered functions as the
drug rule.

4. Does the industry or public have
any information on alcohol-related
accidents?

Many commenters argued that RSPA,
DOT and the National Transportation
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Safety Board (NTSB) have no statistical
data to support alcohol-related
accidents. Some commenters believe
that in the absence of a comprehensive
factual analysis, it is unreasonable to
conclude that all the proposed types of
federally-mandated a{)cohol testing
should be required in the pipeline
industry. As discussed above, RSPA has
carefully evaluated all facets of the
alcohol testing regulations including the
required types of testing, categories of
covered employees, costs associated
with implementation of a testing
program and the societal benefits. RSPA
has determined that implementation of
a limited alcohol testing program is
appropriate.

5. Are there other ways that RSPA
could reduce the burden on small
operators?

Many commenters believe that a
limited program such as post-accident
and reasonable suspicion testing could
be effectively implemented and would
not adversely affect the numerous small
gas operators. They suggested that
allowing the use of non-evidential
breath testing devices for screening
would lower the overall costs of the
entire program. Several commenters
suggested that operators with less than
50 employees be excluded from the
requirements of alcohol testing. To
reduce the burden on small entities, the
final rule exempts master meter
operators and LPG operators. For all
other operators, the final rule eliminates
the requirement for random and pre-
employment testing. In addition, RSPA
has determined that small operators (50
or fewer covered employees) should be
excluded from the annual submission of
an alcohol MIS report to lessen the
burden. RSPA will periodically conduct
a sampling of the small operators
alcohol programs. Discussion of
alternatives for testing methods devices
is contained in the common preamble
published elsewhere in today’s Federal
Register. Although DOT is not
permitting the use of non-evidential
breath testing devices, the final rule
permits the use for screening of certain
evidential devices that are less costly
and in the future will allow use of other
devices (for screening) that we approve
as meeting DOT criteria.

Reasonable Suspicion Testing

Many commenters indicated they
were frustrated by use of the phrase
“reasonable suspicion” for alcohol
testing when the term “reasonable
cause” is used in the drug testing
regulations. Some commenters
supported the NPRM proposal that a
supervisor who makes the
determination that reasonable suspicion

exists to test a covered employee shall
not conduct the breath alcohol test on
that employes, if another supervisor is
readily available. Other commenters
indicated that alcohol testing should not
be conducted by supervisors, but should
be handled by the operator’s contract
collectors.

RSPA Response. RSPA considers the
two terms to be synonymous. The term
“‘reasonable suspicion” is used in the
Omnibus Act, and for consistency with
other OA alcohol rules, this final rule
uses the term “reasonable suspicion.”
RSPA will consider amending the drug
rules to adopt the same terminology.
RSPA is concerned about the potential
for abuse and harassment of an
employee, if the same supervisor who
makes the determination that reasonable
suspicion exists also conducts the
breath test on the employes. Therefore,
RSPA has revised this provision to
stipulate that the supervisor who makes
the determination that reasonable
suspicion exists shall not conduct the
breath alcohol test on that employee,

Pre-Duty Use

The NPRM proposed to require each
operator to prohibit a covered employee
from using alcohol within four hours
prior to performing safety-sensitive
functions. The final rule adopts an
amended provision that prohibits using
alcohol within four hours prior to
performing covered functions, or within

.the period of time after an employee has

been notified to report to duty to
respond to an emergency. In the
pipeline industry, an operator
commonly has only a limited number of
employees or a single employee
qualified and available to respond in an
emergency situation. In such a case, an
employee may be in an unofficial “on-
call” status. For example, an employee
who finished work for the day and
returned home, had a beer at 6 p.m., and
was called at 8 p.m. to respond to an
emergency, would be prohibited from
using alcohol from 8 p.m. until
completion of the safety-sensitive
duties. This provision is intended to be
used only for emergency situations
where an operator has no other
recourse, Even in an emergency
situation, however, if an operator
notifies an employee to report, and the
operator believes the employee cannot
perform because he or she is impaired
by alcohol, the operator should not
permit the employee to perform safety-
sensitive functions.

Alcohol Plans

The NPRM proposed to require
operators to develop, maintain, and
follow a written alcohol misuse

prevention plan. This type of plan
proved beneficial in assisting the -
industry in establishing anti-drug
testing programs and educating the
industry about the requirements of the
drug rule. RSPA requested operators to
provide specific comments on whether
a model drug and alcohol plan would be
beneficial to employers to standardize
the requirements of the rules and assist
in compliance issues. A number of
commenters were in favor of RSPA
developing guidance material for use by
operators. Commenters stated that
guidance materials would aid the
operators in the development of a
written alcohol misuse prevention plan
addressing the requirements contained
in the RSPA final rule and part 40,
Commenters, however, indicated that
such guidance material should not be
used as an enforcement tool in limiting
an operator's plan to the same language
contained in the guidance materials.

RSPA Response. RSPA is developing
guidance materials for operators, to
assist them in implementing alcohol
misuse prevention plans, that we plan
to publish prior to implementation of
the regulations. The guidance materials
could be used by operators and
contractors that provide services to
operators subject to the regulations.
RSPA does not intend for the guidance
materials to limit an operator’s ability to
provide more detail for its employees.
The guidance material for alcohol
would be added to the existing drug
testing guidance material for ease of
reference.

Management Information System (MIS)
Report

The NPRM proposed to require
operators to report alcohol statistical
information, as an essential tool for
monitoring compliance with the rule.
Many commenters were opposed to one
or more of the reporting elements
proposed in the NPRM. Comments
submitted by Exxon and the Interstate
Natural Gas Association of America
addressed several areas of the form that
they contended would present an undue
burden in the collection and reporting
of data. These comments included
objections to the data on employee
categories; dual coverage and reporting
for employees covered by other DOT
agencies; and the requirement to submit
annual reports no later than February
15th. Some operators objected to the
size and complexity of the report format
and the numerous detailed instructions
required to complete the form. One
consortium indicated that costs of
designing software and integrating this
type of informational software into the
current drug management programs
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would be immense. Another
consortium, which represents numerous
small operators and municipalities,
suggested that consortia should be
allowed to report on behalf of the
companies they serve, thus reducing the
paperwork required. Many operators
provided suggested changes and
modifications to reduce the
recordkeeping and reporting burden.
RSPA Response. This final rule
requires the submission of annual
statistical data on each operator’s
alcohol misuse prevention program. To
reduce the burden on small operators
(those with 50 or fewer covered
employees), those operators are not
required to submit annual reports. Small
operators are required to keep records
and submit to RSPA, upon written
request, reports on their alcchol
programs. To reduce the reporting
burden on operators who have no
verified positive test results, RSPA has
limited the information to be provided
and has developed a simplified “EZ
Form” for submitting their reports. In
addition, operators are not required to
report alcohol testing data for
contractors and their employees.
Operators, however, are required to
keep records on contractor data and
make the records available for
inspection. To simplify reporting, RSPA
has eliminated the requirement to report
data on covered employees by function.
RSPA has incorporated these
amendments into the final alcohol MIS
report forms, which appear as exhibits
A and B immediately following the rule
text in this Federal Register. RSPA has
determined that while the alcohol
testing data elements are properly a
matter of regulation, the format in
which the data are.reported should
remain within the discretion of the
Administrator. This will enable RSPA to
make any revisions to the format that
become necessary without undertaking
additional rulemaking. Because RSPA
does not have regulatory authority over
consortia, the final rule requires
operators to submit MIS reports. An
operator may make arrangements with a
consortium to provide data to the
operator in whatever format the operator
desires, but the responsibility for
submitting drug and alcohol MIS reports
to RSPA remains with the operator.

Contractor Compliance

The NPRM proposed that contractor
employees should be included in the
group of employees that must undergo
alcohol misuse testing because their job
performance is no less critical than the
performance of employees who werk
directly for operators. RSPA proposed
limiting the employees, including

contractors, covered by the alcohol
misuse rule to those who perform
coperation, maintenance, or emergency-
response functions, on the pipeline or
LNG facility, that are regulated under
part 192, 193, or 195. Seven commenters
indicated that RSPA should exclude
contractor employees from the
definition of “employee." Some
commenters suggested that RSPA
should be responsible for ensuring that
contractor employees are in compliance
with parts 40 and 199.

RSPA Response. RSPA believes that
contractor employees must be included
in the group of employees subject to the
alcohol misuse provisions. The
performance of safety-sensitive
functions by contract employees is no
less critical than the performance of the
employees who work directly for
operators.

Advisory Committee Reviews

Section 4(b) of the Natural Gas
Pipeline Safety Act of 1968, as amended
(49 U.S.C. 1673(b)), and section 204(b)
of the Hazardous Liquid Pipeline Safety
Act of 1979, as amended (Pub. L. 97—
468, January 14, 1983), each provide
that proposed amendments to safety
standards established under the statutes
be submitted to the pipeline advisory
committees for consideration. Of the 14
ballots received, 12 were in favor of
implementing an alcohol misuse
prevention program and 2 were
opposed. The advisory members
comments indicate they are generally in
favor of an alcobol testing prevention
program for the pipeline industry which
has limited testing provisions (post-
accident and reasonable suspicion) such
as those discussed in this final rule.

In January 1993, copies of the NPRM
were mailed to each member of the
Technical Pipeline Safety Standards
Committee and the Technical
Hazardous Liquid Pipeline Safety
Standards Committee. On November 29,
1993, RSPA mailed additional copies of
the NPRM to each member, and
requested that the committees vote by
mail on the proposals in the NPRM, and
provide any additional comments.

Regulatory Analyses and Notices

E.O. 12866 and DOT Regulatory Policies
and Procedures

The final rule is a significant
regulatory action under Executive Order
12866, and has been reviewed under
that order. It is significant under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979) because it
is of substantial public interest. A
regulatory evaluation is available for
review in the docket. RSPA has

evaluated the industry-wide costs and
benefits relating to the implementation
of the alcohol misuse prevention

rogram for pipeline operators. RSPA

as calculated the total cost of this
program for the first year to be
$1,876,270. The exclusion of pre-
employment and random testing from
the final rule has provided a substantial
reduction in the total cost of the alcohol
program. We have projected yearly
program costs of $186,407, with a slight
increase every third year to allow for
major equipment overhaul which would
project a total program cost of $258,907.
The total 10-year program costs are
estimated to be $3,806,745. The total 10-
year discounted costs are projected to be
$3,270,684 (uses net present value at
7%).

RSPA believes that major cost benefits
will accrue from this rule, including the
prevention of potential injuries,
fatalities and property losses resulting
from accidents attributed to alcohol
misuse, and improved worker
productivity and estimates the savings
to be $15,344,000.

Paperwork Reduction Act

The final rule sets forth new alcohol
misuse prevention program
requirements and includes information
collection requirements subject to the
Paperwork Reduction Act. These
requirements have been submitted to
the Office of Management and Budget
(OMB) for approval under the
Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35) and 5 CFR Part 1320.
Information collection requirements are
not effective until Paperwork Reduction
Act clearance has been received.
Regulatory Flexibility Act

The final rule affects all entities
subject to part 192, 193, or 195, except
operators of master meter systems and
liquefied petroleum gas (LPG) operators,
which are exempt. Master meter systems
and LPG operators constitute the bulk of
small businesses or other small entities
that operate gas pipeline systems subject
to part 192. There are few, if any, small
entities that operate hazardous liquid or
carbon dioxide pipelines subject to part
195, or LNG facilities subject to part
193. Therefore, I certify under section
605 of the Regulatory Flexibility Act (5
U.S.C.) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12612

This regulation will not have
substantial direct effects on states, on
the relationship between the Federal
Government and the states, or on the
distribution of power and
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responsibilities among the various
levels of Government. Therefore, in
accordance with Executive Order 12612
(52 FR 41685; October 30, 1987), RSPA
has determined that this regulation does
not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

List of Subjects in 49 CFR Part 199

Alcohol testing, Drug testing, Pipeline
safety, Recordkeeping and reporting.

In consideration of the foregoing,
RSPA is amending 49 CFR part 199 as
follows:

1. The title for part 199 is revised to
read as follows:

PART 199—DRUG AND ALCOHOL
TESTING

2. The authority citation for part 199
continues to read as follows:

Authority: 49 App. U.S.C. 1672, 1674a,
1681, 1804, 1808, and 2002; 49 CFR 1.53.

3. Sections 199.1 through 199.25 are
designated as subpart A, and subpart B
is added to read as follows:

Subpart B—Aicohol Misuse Prevention
Program

Sec.

199.200
199.201
199.202
199.203
199.205
199.207
199.209

Purpose.

Applicability.

Alcohol misuse plan. ;
Alcohol testing procedures.
Definitions.

Preemption of State and local laws.
Other requirements imposed by

operators.
198,211 Requirement for notice.
199.213 Starting date for alcohol testing

programs.
199215 Alcohol concentration.
199.217 On-duty use.
199.219 Pre-duty use.
199.221 Use following an accident.
199.223 Refusal to submit to a required
alcohol test.
199.225 Alcohol tests required.
199.227 Retention of records.
199.229 Reporting of alcohol testing results.
199,231 Access to facilities and records.
199.233 Removal from covered function.
199.235 Required evaluation and testing.
196.237 Other alcohol-related conduct.
199.239 Operator obligation to promulgate a
policy on the misuse of alcohol.
199.241 Training for supervisors.
199.243 Referral, evaluation, and treatment.
199.245 Contractor employees.

Subpart B—Aicohol Misuse Prevention
Program

§199.200 Purpose.

The purpose of this subpart is to
establish programs designed to help
prevent accidents and injuries resulting
from the misuse of alcohol by
employees who perform covered
functions for operators of certain

pipeline facilities subject to parts 192,
193, or 195 of this chapter. 3

§199.201 Applicability. .

This subpart applies to gas, hazardous
liquid and carbon dioxide pipeline
operators and liquefied natural gas
operators subject to parts 192, 193, or
195 of this chapter. However, this
subpart does not apply to operators of
master meter systems defined in §191.3

. or liquefied petroleum gas (LPG]

operators as discussed in § 192.11 of
this chapter.

§198.202 Alcohol misuse pian.

Each operator shall maintain and
follow a written alcohol misuse plan
that conforms to the requirements of
this subpart and the DOT procedures in
part 40 of this title. The plan shall
contain methods and procedures for
compliance with all the requirements of
this subpart, including required testing,
recordkeeping, reporting, education and
training elements.

§199.203 Alcohol testing procedures.
Each operator shall ensure that all
alcohol testing conducted under this
subpart complies with the ures
set forth in part 40 of this title. The
provisions of 49 CFR part 40 that
address alcohol testing are made
applicable to operators by this subpart.

§199.205 Definitions.

As used in this subpart:

Accident means an incident :
reportable under part 191 of this chapter
involving gas pipeline facilities or LNG
facilities, or an accident reportable
under part 195 of this chapter involving
hazardous liquid or carbon dioxide
pipeline facilities.

Administrator means the
Administrator of the Research and
Special Administration
(RSPA), or any person who has been
delegated authority in the matter
concerned.

Alcohol means the intoxicating agent
in beverage alcohael, ethyl alcohol or
other low molecular weight alcohols
including methyl or isopropyl alcohol.

Alcohol concentration [or content)
means the alcohol in a volume of breath
expressed in terms of grams of alcohol
per 210 liters of breath as indicated by
an evidential breath test under this

sulbﬁan.

cohol use means the consumption
of any beverage, mixture, or preparation,
including any medication, containing
alcohol.

Confirmation test means a second test,
following a screening test with a result
0.02 or greater, that provides
quantitative data of alcohol
concentration.

Consortium means an entity,
including a group or association of
employers, recipients, or contractors,
that provides alcohol testing as required
by this subpart or other DOT alcohol
testing rules and that acts on behalf of
the operators.

Covered employee means a person
who performs on a pipeline or at an
LNG facility an operation, maintenance,
or emergency-response function
regulated by parts 192, 183, or 195 of
this chapter. Covered employee and
individual or individual to be tested
have the same meaning for the purposes
of this subpart. The term covered
employee does not include clerical,
truck driving, accounting, or other
functions not subject to parts 192, 193,
or 195. The person may be employed by
the operator, be a contractor engaged by
the operator, or be employed by such a
contractor.

Covered function (safety-sensitive
function) means an operation,
maintenance, or emergency-response
function that is performed on a pipeline
or LNG facility and the function is
regulated by parts 192, 193, or 195.

T agency An agency (or operating
administration) of the United States
Department of Transportation
administering regulations requiring
alcohol testing (14 CFR parts 61, 63, 65,
121, 135; 49 CFR parts 199, 219, 382,
and 654) in accordance with part 40 of
this title.

Employer or operator means a person
who owns or operates a pipeline or LNG
facility subject to parts 192, 193, or 195
of this chapter.

Performing (a covered function}: An
employee is considered to be
performing a covered function (safety-
sensitive function} during any period in
which he or she is actually performing,
ready to perform, or immediately
available to perform such covered
functions.

Refuse to submit (to an alcohol test)
means that a covered employee fails to
provide adequate breath for testing
without a valid medical explanation
after he or she has received notice of the
requirement to be tested in accordance
with the provisions of this subpart, or
engages in conduct that clearly obstructs
the testing process.

Screening test means an analytical
procedure to determine whether a
covered employee may have a
grohibited concentration of alcohol in

is or her system.

State agency means an agency of any
of the several states, the District of
Columbia, or Puerto Rico that
participates under section 5 of the
Natural Gas Pipeline Safety Act of 1968
(49 App. U.S.C. 1674) or section 205 of
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the Hazardous Liquid Pipeline Safety
Act of 1979 (49 App. U.S.C. 2009).
Substance abuse professional means a
licensed physician (Medical Doctor or
Doctor of Osteopathy), or a licensed or
certified psychologist, social worker,
employee assistance professional, or
addiction counselor (certified by the
National Association of Alcoholism and
Drug Abuse Counselors Certification
Commission), with knowledge of and
clinical experience in the diagnosis and
treatment of alcohol-related disorders.

§199.207 Preemption of State and local
laws.

(a) Except as provided in paragraph
(b) of this section, this subpart preempts
any State or local law, rule, regulation,
or order to the extent that:

(1) Compliance with both the State or
local requirement and this subpart is not
possible;

(2) Compliance with the State or local
requirement is an obstacle to the
accomplishment and execution of any
requirement in this subpart; or

(3) The State or local requirement is
a pipeline safety standard applicable to
interstate pipeline facilities.

(b) This subpart shall not be
construed to preempt provisions of State
criminal law that impose sanctions for
reckless conduct leading to actual loss
of life, injury, or damage to property,
whether the provisions apply
specifically to tranigortation employees
or employers or to the general public.

§199.209 Other requirements imposed by
operators.

Except as expressly provided in this
subpart, nothing in this subpart shall be
construed to affect the authority of
operators, or the rights of employees,
with respect to the use or possession of
alcohol, including authority and rights
with respect to alcohol testing and
rehabilitation,

§199.211 Requirement for notice.

Before performing an alcohol test
under this subpart, each operator shall
notify a covered employee that the
alcohol test is required by this subpart.
No operator shall falsely represent that
a test is administered under this
subpart.

§199.213 Starting date for alcohol testing
programs.

(a) Large operators. Each operator
with more than fifty covered employees
on February 15, 1994 shall implement
the requirements of this subpart
beginning on January 1, 1995.

(b) Small operators. Each operator
with fifty or fewer covered employees
on February 15, 1994 shall implement

the requirements of this subpart
beFinning on January 1, 1996.

c) All operators commencing
operations after February 15, 1994 shall
have an alcohol misuse program that
conforms to this subpart by January 1,
1996, or by the date an operator begins
operations, whichever is later.

§199.215 Alcohol concentration.

Each operator shall prohibit a covered
employee from reporting for duty or
remaining on duty requiring the
gzrformance of covered functions while

ving an alcohol concentration of 0.04
or greater. No operator having actual
knowledge that a covered employee has
an alcohol concentration of 0.04 or
greater shall permit the employee to
perform or continue to perform covered
functions.

§199.217 On-duty use.

Each operator shall prohibit a covered
employee from using alcohol while
performing covered functions. No
operator having actual knowledge that a
covered employee is using alcohol
while performing covered functions
shall permit the employee to perform or
continue to perform covered functions.

§199.219 Pre-duty use.

Each operator shall prohibit a covered
employee from using alcohol within
four hours prior to performing covered
functions, or, if an employee is called to
duty to respond to an emergency, within
the time period after the employee has
been notified to report for duty. No
operator having actual knowledge that a
covered employee has used alcohol
within four hours prior to performing
covered functions or within the time
period after the employee has been
notified to report for duty shall permit
that covered employee to perform or
continue to perform covered functions.

§199.221 Use following an accident.

Each operator shall prohibit a covered
employee who has actual knowledge of
an accident in which his or her
performance of covered functions has
not been discounted by the operator &as
a contributing factor to the accident
from using alcohol for eight hours
following the accident, unless he or she
has been given a post-accident test
under § 199.225(a), or the operator has
determined that the employee’s
performance could not have contributed
to the accident.

§199.223 Refusal to submit to a required
alcohol test.

Each operator shall require a covered
employee to submit to a post-accident
alcohol test required under § 199.225(a),
a reasonable suspicion alcohol test

required under § 199.225(b), or a follow-
up alcohol test required under
§199.225(d). No operator shall permit
an employee who refuses to submit to
such a test to perform or continue to
perform covered functions.

§199.225 Alcohol tests required.

Each operator shall conduct the
following types of alcchol tests for the
presence of alcohol:

(a) Post-accident. (1) As soon as
practicable following an accident, each
operator shall test each surviving
covered employee for alcohol if that
employee’s performance of a covered
function either contributed to the
accident or cannot be completely
discounted as a contributing factor to
the accident. The decision not to
administer a test under this section shall
be based on the opefator's
determination, using the best available
information at the time of the
determination, that the covered
employee's performance could not have
contributed to the accident.

(2) If a test required by this section is
not administered within 2 hours
following the accident, the operator
shall prepare and maintain on file a
record stating the reasons the test was
not promptly administered. If a test
required by paragraph (a) is not
administered within 8 hours following
the accident, the operator shall cease
attempts to administer an alcohol test
and shall state in the record the reasons
for not administering the test.

(3) A covered employee who is
subject to post-accident testing who fails
to remain readily available for such
testing, including notifying the operator
or operator representative of his/her
location if he/she leaves the scene of the
accident prior to submission to such
test, may be deemed by the operator to
have refused to submit to testing.
Nothing in this section shall be
construed to require the delay of
necessary medical attention for injured
people following an accident or to
prohibit a covered employee from
leaving the scene of an accident for the
period necessary to obtain assistance in
responding to the accident or to obtain
necessary emergency medical care.

(b) Reasonaﬁe suspicion testing. (1)
Each operator shall require a covered
employee to submit to an alcohol test
when the operator has reasonable
suspicion to believe that the employee
has violated the prohibitions in this

subpart.

(z% The operator's determination that
reasonable suspicion exists to require
the covered employee to undergo an
alcohol test shall be based on specific,
contemporaneous, articulable
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observations concerning the appearance,
behavior, speech, or body odors of the
employee. The required observations
shall be made by a supervisor who is
trained in detecting the symptoms of
alcohol misuse. The supervisor who
makes the determination that reasonable
suspicion exists shall not conduct the
breath alcohol test on that employee.

(3) Alcohol testing is authorized by
this section only if the observations
required by paragraph (b)({2) of this
section are made during, just preceding,
or just after the period of the work day
that the employee is required to be in
compliance with this subpart. A covered
employee may be directed by the
operator to undergo reasonable
suspicion testing for alcohol only while
the employee is performing covered
functions; just before the employee is to
perform covered fun€tions; or just after
the employee has ceased performing
covered functions.

(4) (i) If a test required by this section
is not administered within 2 hours
following the determination under
paragraph (b)(2) of this section, the
operator shall prepare and maintain on
file a record stating the reasons the test
was not promptly administered. If a test
required by this section is not
administered within 8 hours following
the determination under paragraph
(b)(2) of this section, the operator shall
cease attempts to administer an alcohol
test and shall state in the record the
reasons for not administering the test.
Records shall be submitted to RSPA
upon request of the Administrator.

(ii) Notwithstanding the absence of a
reasonable suspicion alcohol test under
this section, an operator shall not permit
a covered employee to report for duty or
remain on duty requiring the
performance of covered functions while
the employee is under the influence of
or impaired by alcohol, as shown by the
behavioral, speech, or performance
indicators of alcohol misuse, nor shall
an operator permit the covered
employee to perform or continue to
perform covered functions, until:

(A) An alcohol test is administered
and the employee's alcohol
concentration measures less than 0.02;
or

(B) The start of the employee’s next
regularly scheduled duty period, but not
less than 8 hours following the
determination under paragraph (b}(2) of
this section that there is reasonable
suspicion to believe that the emplayee
has violated the prohibitions in this
sub

(iii) Except as provided in paragraph
(b)(4)(ii), no operator shall take any
action under this subpart against a
covered employee based solely on the

employee’s behavior and appearance in
the absence of an alcohol test. This does
not prohibit an operator with the
authority independent of this subpart
from taking any action otherwise
consistent with law.

(c) Return-to-duty testing. Each
operator shall ensure that before a
covered employee returns to duty
requiring the performance of a covered
function after engaging in conduct
prohibited by §§ 199.215 through
199.223, the employee shall undergo a
return-to-duty alcohol test with a result
indicating an alcohol concentration of
less than 0.02.

(d) Follow-up testing. (1) Following a
determination under § 199.243(b} that a
covered employee is in need of
assistance in resolving problems
associated with alcohol misuse, each
operator shall ensure that the employee
is subject to unannounced follow-up
alcohol testing as directed by a
substance abuse professional in
accordance with the provisions of
§ 199.243(b)(2)(ii).

(2) Follow-up testing shall be
conducted when the covered employee
is performing covered functions; just
before the employee is to perform
covered functions; or just after the
employee has ceased performing such
functions.

(e) Retesting of covered employees
with an alcohol concentration of 0.02 or
greater but less than 0.04. Each operator
shall retest a covered employes to
ensure compliance with the provisions
of § 199.237, if an operator chooses to
permit the employee to perform a
covered function within 8 hours
following the administration of an
alcohol test indicating an alcohoal
concentration of 0.02 or greater but less
than 0.04.

§198.227 Retention of records.

(a) General requirement. Each
operator shall maintain records of its
alcohol misuse prevention program as
provided in this section. The records
shall be maintained in a secure location
with controlled access.

(b) Period of retention. Each operator
shall maintain the records in accordance
with the following schedule:

(1) Five years. Records of employee
alcohol test results with results
indicating an alcohol concentration of
0.02 or greater, documentation of
refusals to take required alcohol tests,
calibration documentation, employee
evaluation and referrals, and MIS
annual report data shall be maintained
for a minimum of five years.

(2) Fwo years. Records related to the
collection process (except calibration of
evidential breath testing devices), and

training shall be maintained for a
minimum of two years. i

(3) One year. Records of all test results
below 0.02 (as defined in 49 CFR part
40) shall be maintained for a minimum
of one year.

(c] Types of records. The following
specific records shall be maintained:

(1) Records related to the collection
process:

(i) Collection log books, if used.

(ii) Calibration documentation for
evidential breath testing devices.

(iit} Documentation of breath alcohol
technician training.

(iv) Documents generated in
connection with decisions to administer
reasonable suspicion alcohol tests,

(v) Documents generated in
connection with decisions on post-
accident tests.

(vi] Documents verifying existence of
a medical explanation of the inability of
a covered employee to provide adequate
breath for testing.

(2) Records related to test results:

(i) The operator’s copy of the alcohol
test form, including the results of the
test.

(ii) Documents related to the refusal of
any covered employee to submit to an
alcohol test required by this subpart.

(iii) Documents presented by a
covered employee to dispute-the result
of an alcohol test administered under
this subpart.

(3) Records related to other violations
of this subpart.

(4) Records related to evaluations:

(i) Records pertaining to a
determination by a substance abuse
professional concerning a covered
employee’s need for assistance.

(ii) Records concerning a covered
employee’s compliance with the
recommendations of the substance
abuse professional.

(5) Recard(s) related to the operator's
MIS annual testing data.

(6) Records related to education and
training:

(i) Materials on alcohol misuse
awareness, including a copy of the
operator's policy on alcohol misuse.

(ii) Documentation of campliance
with the requirements of § 199.231.

(iii) Documentation of training
provided to supervisors for the purpose
of qualifying the supervisors to make a
determination concerning the need for
alcohol testing based on reasonable
suspicion.

(iv) Certification that any training
conducted under this subpart complies
with the requirements for such training.

§199.229 Reporting of alcohol testing
results.

(a) Each large operator (having more
than 50 covered employees) shall
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submit an agnual management
information system (MIS) report to
RSPA of its alcohol testing results in the
form and manner prescribed by the
Administrator, by March 15 of each year
for the previous calendar year (January

1 through December 31). The
Administrator may require by written
notice that a small operator (50 or fewer
covered employees), not otherwise
required to submit annual MIS reports,
submit such a report to RSPA.

(b) Each operator that is subject to
more than one DOT agency alcohol rule
shall identify each employee covered by
the regulations of more than one DOT
agency. The identification will be by the
total number of covered employees.
Prior to conducting any alcohol test on
a covered employee subject to the rules
of more than one DOT agency, the
employer shall determine which DOT
agency rule or rules authorizes or
requires the test. The test result
information shall be directed to the
appropriate DOT agency or agencies.

p&) ch report, r%?;ucuxed :ngder this
section, be submitted to the Office
of Pipeline Safety Compliance (OPS),
Research and Special Programs
Administration, Department of
Transportation, room 2335, 400 Seventh
Street, SW., Washington, DC 20590.

(d) Each report that contains
information on an alcohol screening test
result of 0.02 or greater or a violation of
the alcohol misuse provisions of
§§199.215 through 199.223 of this
subpart shall be submitted on "“RSPA
Alcohol Testing MIS Data Collection
Form" and include the following
informational elements:

(1) Number of covered employees.

(2) Number of covered employees
subject to testing under the alcohol
misuse rule of another operating
administration by each :

(3) ) Nuzmber of scrboging tests by
type of test.

ii) Number of confirmation tests by
type of test.

4) Number of confirmation tests
indicating an alcohol concentration of
0.02 or greater but less than 0.04, by

t y};e of test.

5) Number of confirmation tests
indicating an alcohol concentration of
0.04 or ter, by t of test.

(6) N\i‘::ger O?Zogg%d employees
with a confirmation test indicating an
alcohol concentration of 0.04 or greater
or who have violations of other alcohol
misuse provisions who were returned to
duty in covered positions (having
complied with the recommendations of
a substance abuse professional as
described in §§199.235 and 199.243).

(7) Number of covered employees
who were administered alcohol and

drug tests at the same time, with both
a positive drug test and an alcohol test
indicating an alcohol concentration of
0.04 or greater.

(8) Number of covered employees
who were found to have violated other
provisions of §§ 189.215 through
199.221, and any action taken in
response to the violation.

(8) Number of covered employees
who refused to submit to an alcohol test
required under this subpart, and the
action taken in response to the refusal.

(10) Number of supervisors who have
received required training during the
reporting period in determining the
existence of reasonable suspicion of
alcohol misuse.

(e) Each report with no screening
alcohol test results of 0.02, or greater or
violations of the alcohol misuse
provisions of §§ 199.215 through
199.223 of this subpart shall be
submitted on “RSPA Alcohol Testing
MIS Data Collection EZ Form and
include the following informational
elements. (This “EZ" report may only be
submitted if the program results meet
these criteria)

(1) Number of covered employees.

(2) Number of covered employees
subject to testing under the alcohol
misuse rule of another operating
administration identified by each

agency.

(3) Number of screening tests by type
of test.

(4) Number of covered employees
who refused to submit to an alcohol test
required under this subpart, and the
action taken in response to the refusal.

(5) Number of supervisors who have
received required training during the
reporting period in determining the
existence of reasonable suspicion of
alcohol misuse.

(f) A consortium may prepare reports
on behalf of individual pipeline
operators for purposes of compliance
with this reporting irement.
However, the pipeline operator shall
sign and submit such areport and shall
remain responsible for ensuring the
accuracy and timeliness of each report
prepared on its behalf by a consortium.

§199.231 Access to facllities and records.

(a) Except as required by law or
expressly authorized or required in this
subpart, no employer shall release
covered employee information that is
contained in records required to be
maintained in § 199.227.

(b) A covered employee is entitled,
upon written request, to obtain copies of
any records pertaining to the employee’s
use of alcohol, including any records
pertaining to his or her alcohol tests.
The operator shall promptly provide the

records requested by the employee.
Access to a employee’s records shall not
be contingent upon payment for records
other than those specifically requested.

(c) Each operator shall permit access
to all facilities utilized in complying
with the requirements of this subpart to
the Secretary of Transportation, any
DOT agency, or a representative of a
state agency with regulatory authority
over the operator.

(d) Each operator shall make available
copies of all results for employer
alcohol testing conducted under this
subpart and any other information
pertaining to the operator’s alcohol
misuse prevention program, when
requested by the Secretary of
Transportation, any DOT agency with
regulatory authority over the operator,
or a representative of a state agency with
regulatory authority over the operator.
The information shall include name-
specific alcohol test results, records, and
reports.

(e) When requested by the National
Transportation Safety Board as part of
an accident investigation, an operator
shall disclose information related to the
operator's administration of any post-
accident alcohol tests administered
following the accident under
investigation.

(f) An operator shall make records
available to a subsequent employer
upon receipt of the written request from
the covered employee. Disclosure by the
subsequent employer is permitted only
as expressly authorized by the terms of
the employee’s written request.

(g) An operator may disclose
information required to be maintained
under this subpart pertaining to a
covered employee to the employee or .
the decisionmaker in a lawsuit,
grievance, or other proceeding initiated
by or on behalf of the individual, and
arisingmﬁ'om the results of an alcohol
test administered under this subpart, or
from the operator’s determination that
the covered employee engaged in
conduct prohibited by §§ 199.215
through 198.223 (including, but not
limited to, a worker’s compensation,
unemployment compensation, or other
proceeding relating to a benefit sought
by the employes).

(h) An operator shall release
information regarding a covered
employee’s records as directed by the
specific, written consent of the
employee authorizing release of the
information to an identified person.
Release of such information by the
person receiving the information is
permitted only in accordance with the
terms of the employee’s consent.
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§199.233 Removal from covered function.

Except as provided in §§ 199.239
through 199.243, no operator shall
permit any covered employee to
perform covered functions if the
employee has engaged in conduct
prohibited by §§ 199.215 through
199.223 or an alcohol misuse rule of
another DOT agency.

§199.235 Required evaluation and testing.

No operator shall permit a covered
employee who has engaged in conduct
prohibited by §§ 199.215 through
199.223 to perform covered functions
unless the employee has met the
requirements of § 199.243,

§199.237 Other alcohol-related conduct.

(a) No operator shall permit a covered
employee tested under the provisions of
§199.225, wha is found to have an
alcohol concentration of 0.02 or greater
but less than 0.04, to perform or
continue to perform covered functions,
until:

(1) The employee’s alcohol
concentration measures less than 0.02 in
accordance with a test administered
under § 199.225(e); or

(2) The start of the employee’s next
regularly scheduled duty period, but not
less than eight hours following
administration of the test.

(b) Except as provided in paragraph
(a) of this section, no operator shall take
any action under this subpart against an

‘employee based solely on test results
showing an alcohol concentration less
than 0.04. This does not prohibit an
operator with authority independent of
this subpart from taking any action
otherwise consistent with law.

§199.239 Operator obligation to
promulgate a policy on the misuse of
alcohol.

(a) General requirements. Each
operator shall provide educational
materials that explain these alcohol
misuse requirements and the operator's
policies and procedures with respect to
meeting those requirements.

(1) The operator shall ensure that a
copy of these materials is distributed to
each covered employee prior to start of
alcohol testing under this subpart, and
to each person subsequently hired for or
transferred to a covered position.

(2) Each operator shall provide
written notice to representatives of
employee organizations of the
availability of this information.

(b) Required content. The materials to
be made available to covered employees
shall include detailed discussion of at
least the following:

(1) The identity of the person
designated by the operator to answer

covered employee questions about the

(2) The categories of employees who
are subject to the provisions of this

(3) Sufficient information about the
covered functions performed by those
employees to make clear what period of
the work day the covered employee is
required to be in compliance with this

(4) Specific information concerning
covered employee conduct that is
prohibited by this subpart.

(5) The circumstances under which a
covered employee will be tested for
alcohol under this subpart.

(6) The procedures that will be used
to test for the presence of alcohol,
protect the covered employee and the
integrity of the breath testing process,
safeguard the validity of the test results,
and ensure that those results are
attributed to the correct employee.

(7) The requirement that a covered
employee submit to alcohol tests
administered in accordance with this

(8) An explanation of what constitutes
a refusal to submit to an alcohol test and
the attendant consequences.

(9) The consequences for covered
employees found to have violated the
prohibitions under this subpart,
including the requirement that the
employee be removed immediately from
covered functions, and the procedures
under § 199.243.

(10) The consequences for covered
employees found to have an alcohol
concentration of 0.02 or greater but less

(11) Information concerning the
effects of alcohol misuse on an
individual’s health, work, and personal
life; signs and symptoms of an alcohol
problem (the employee’s or a
coworker's); and including intervening
evaluating and resolving problems
associated with the misuse of alcohol
including intervening when an alcohol
problem is suspected, confrontation,
referral to any available EAP, and/or
referral to management.

(c) Optional provisions. The materials
supplied to covered employees may also
include information on additional
operator policies with respect to the use
or possession of alcohol, including any
consequences for an employee found to
have a specified alcohol level, that are
based on the operator's authority
independent of this subpart. Any such
additional policies or consequences
shall be clearly described as being based
on independent authority.

§199.241 Training for supervisors.

Each operator shall ensure that
persons designated to determine
whether reasonable suspicion exists to
require a covered employee to undergo
alcohol testing under § 198.225(h)
receive at least 60 minutes of training on
the physical, behavioral, speech, and
performance indicators of probable
alcohol misuse.

§199.243 Referral, evaluation, and
treatment.

(a) Each covered employee who has
engaged in conduct prohibited by
§§199.215 through 199.223 of this
subpart shall be advised of the resources
available to the covered employee in
evaluating and resolving problems
associated with the misuse of alcohol,
including the names, addresses, and
telephone numbers of substance abuse
professionals and counseling and
treatment programs.

(b) Eachl::overed employee who
engages in conduct prohibited under
§§199.215 through 199.223 shall be
evaluated by a substance abuse
professional who shall determine what
assistance, if any, the employee needs in
resolving problems associated with
alcohol misuse.

(c) (1) Before a covered employee
returns to duty requiring the
performance of a covered function after
engaging in conduct prohibited by
§§199.215 through 199.223 of this
subpart, the employee shall undergo a
return-to-duty alcohol test with a result
indicating an alcohol concentration of
less than 0.02.

(2) In addition, each covered
employee identified as needing
assistance in resolving problems
associated with alcohol misuse—

(i) Shall be evaluated by a substance
abuse professional to determine that the
employee has properly followed any
rehabilitation program prescribed under
paragraph (b) of this section, and

(ii?rsgall be subject to unannounced
follow-up alcohol tests administered by
the operator following the employee's
return to duty. The number and
frequency of such follow-up testing
shall be determined by a substance
abuse professional, but shall consist of
at least six tests in the first 12 months
following the employee's return to duty.
In addition, follow-up testing may
include testing for drugs, as directed by
the substance abuse professional, to be
performed in accordance with 49 CFR
part-40. Follow-up testing shall not
exceed 60 months from the date of the
employee’s return to duty. The
substance abuse professional may
terminate the requirement for follow-up
testing at any time after the first six tests
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have been administered, if the substance
abuse professional determines that such
testing is no longer necessary.

(d;lgvaluation and rehabilitation may
be provided by the operator, by a
substance abuse professional under
contract with the operator, orby a
substance abuse professional not
affiliated with the operator. The choice
of substance abuse professional and
assignment of costs shall be made in
accordance with the operator/employee
agreements and operator/employee
policies. .

(e) The operator shall ensure that a
substance abuse professional who
determines that a covered employee
requires assistance in resolving
problems with alcohol misuse does not
refer the employee to the substance
abuse professional’s private practice or
to a person or organization from which
the substance abuse professional
receives remuneration or in which the
substance abuse professional has a
financial interest. This paragraph does

not prohibit a substance abuse
professional from referring an employee
for assistance provided through—

(1) A public agency, such as a State,
county, or municipality;

(2) The operator or a person under
contract to provide treatment for alcohol
problems on behalf of the operator;

(3) The sole source of therapeutically
appropriate treatment under the
employee's health insurance program;

or

(4) The sole source of therapeutically
appropriate treatment reasonably z
accessible to the employee.

§189.245 Contractor employees.

(a) With respect to those covered
employees who are contractors or
employed by a contractor, an operator
may provide by contract that the alcohol
testing, training and education required
by this subpart be carried out by the
contractor provided:

(b) The operator remains responsible
for ensuring that the requirements of

this subpart and part 40 of this title are
complied with; and

(c) The contractor allows access to
property and records by the operator,
the Administrator, any DOT agency
with regulatory authority over the
operator or covered employee, and, if
the operator is subject to the jurisdiction
of a state agency, a representative of the
state agency for the purposes of
monitoring the operator’s compliance
with the requirements of this subpart
and part 40 of this title.

Issued in Washington, DC on January 25,
1994.
Federico Pefia,
Secretary of Transportation.
Ana Sol Gutiérrez,
Acting Administrator, Research and Special
Programs Administration.

Note: The following appendix and exhibit
will not appear in the Code of Federal
Regulations.

BILLING CODE 4910-80-
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APPENDIX B - ALCOHOL TESTING MANAGEMENT INFORMATION SYSTEM (MIS)
DATA COLLECTION FORM

INSTRUCTIONS

The following instructions are to be used as a guide for completing the alcohol testing
information in the Research and Special Programs Administration (RSPA) and the U.S.
Department of Transportation (DOT) Alcohol Testing MIS Data Collection Form. These
instructions outline and explain the information requested and indicate the probable sources for
this information. A sample testing results table with a narrative explanation is provided on pages

li-li as an example to facilitate the process of completing the form correctly,

This reporting form includes three sections. Collectively, these sections address the data
elements required in the RSPA and the DOT alcohol testing regulations. The three sections, the
page number for the instructions, and the page location on the reporting form are:

Reporting
Instructions Form
Section Page Page
A. PIPELINE EMPLOYER INFORMATION i 1
B. COVERED EMPLOYEES i 1
C. ALCOHOL TESTING INFORMATION i-iv 2
Page 1 EMPLOYER INFORMATION (Section A) requires the company name for which the

report is done, a current address, and the name of the person responsible for
completing the form. Be sure to check which one of the five categories (gas
gathering; gas transmission; gas distribution; transportation of hazardous liquids;
and transportation of carbon dioxide) characterizes the primary nature of your
operation. Finally, a signature, date, and current telephone number (including the
area code) are required certifying the correctness and completeness of the form.

Page 1 COVERED EMPLOYEES (Section B) requires a count for each employee category
that must be tested under DOT regulations. There is only one category of
covered employees for RSPA -- Operation/Maintenance/Emergency Response.
The most likely source for this information is the employer’'s personnel department.
These counts should be based on the company records for the reported year.

Additional information must be completed if your company employs personnel
who perform duties covered by the alcohol rules of more than one DOT operating
administration. NUMBER OF EMPLOYEES COVERED BY MORE THAN ONE DOT
OPERATING ADMINISTRATION, requires that you identify the number of
employees in each employee category under the appropriate additional operating
administration(s).

Page 2 ALCOHOL TESTING INFORMATION (Section C) requires information for alcohol
testing by category of testing. These categories include: (1) post-accident, (2)
reasonable suspicion, (3) return to duty, and (4) follow-up testing. All numbers
entered into this table should be for company employees in a covered position
only. Each part of this table must be completed for each category of testing.
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These numbers do not include refusals for testing. A sample section of the table
with example numbers is presented on page iii.

Four types of information are necessary to complete this table. The first blank
column with the heading "NUMBER OF SCREENING TESTS" requires a count of
all screening alcohol tests performed. It should not include refusals to test. The
second blank column with the heading “NUMBER OF CONFIRMATION TESTS"
requires a count of all confirmation alcohol tests performed.

The third blank column with the heading "NUMBER OF CONFIRMATION TEST
RESULTS EQUAL TO OR GREATER THAN 0.02, BUT LESS THAN 0.04" refers to
the number of test results equal to or greater than 0.02, but less than 0.04.

The fourth blank column with the heading "NUMBER OF CONFIRMATION TEST
RESULTS EQUAL TO OR GREATER THAN 0.04" refers to the number of
specimens with a result equal to or greater than 0.04. Note: For return to duty
testing, a confirmation test result equal to or greater than 0.02 is a violation of the
alcohol rule. Therefore, if the number of results equal to or greater than 0.04 is
unknown, you may report all resufts in the third column of the table.

A sample table is provided on page iii with example numbers.

SAMPLE TEST RESULTS TABLE

The following example is for Section C, ALCOHOL TESTING INFORMATION, which summarizes
post-accident testing results. The procedures detailed here also apply to the other categories
for testing in Section C which require you to summarize testing results for covered employees.
This example will use "Post-Accident" testing to illustrate the procedures for completing the form.

Screening tests were performed on 47 covered employees during the reporting
year. This information is entered in the first blank column of the table in the row
marked "POST-ACCIDENT".

A

Confirmation tests were necessary for 6 of the 47 covered employees. Enter this
information in the second blank column of the table in the row marked "POST-
ACCIDENT".. The confirmation test results for these 6 employees were the
following: »

Employee Confirmation Result

#1 0.06
#2 0.01
#3 0.11
#4 0.04
#5 0.03

#6 0.02

The confirmation test results for 2 of the covered employees were equal to or
greater than 0.02, but less than 0.04. Enter this information in the third blank
column of the table in the row marked "POST-ACCIDENT".
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The confirmation test results for 3 of the covered employees were equal to or
greater than 0.04. Enter this information in the fourth blank column of the table in
the row marked "POST-ACCIDENT".

TYPE OF TESY NUMBER OFf NUMBER OFf NUWBER OF NUMBER OF

SCREEMING TESTS

CONFIRMATION
TESTS

CONF IRMATION TEST
RESULTS EGUAL TO
OR GREATER THAN

9.82, BUT LESS THAN

CONF LRMATION TEST
RESULTS EQUAL TO
OR GREATER THAN

0.04 0.04

b

Note that adding up the numbers for confirmation results in columns three and four will not
always match the number entered in the second column, "NUMBER OF CONFIRMATION TESTS".
These numbers may differ since some confirmation test results may be less than 0.02.

POST-ACCIDENT

Remember that the same procedures indicated above are to be used for
completing all categories of testing in the table in Section C.

Following the table that summarizes ALCOHOL TESTING INFORMATION. you
must provide a count of the "Number of employees who engaged in alcohol
misuse who were returned to duty in a covered position (having complied with the
recommendations of a substance abuse professional as described in RSPA
regulations)". This information should be available from the personnel office and/or
the drug and alcohol program manager.

Next you must provide information on ACTIONS TAKEN ON ALCOHOL TEST
RESULTS EQUAL TO OR GREATER THAN 004. Indicate the number of
employees subjected to the following actions:

L No longer employed with company - include covered employees who
resigned or were terminated as the result of a confirmation test result equal
to or greater than 0.04.

Reassigned to non-covered functions - include covered employees who
were reassigned within the company to a non-coveréd position as the
result of a confirmation test result equal to or greater than 0.04.

Entered rehabilitation, if applicable, and/or returned to covered functions -
include covered employees who are undergoing or have completed a
rehabilitation program and/or covered employees who have returned to a
covered function.
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Other - include covered employees who did not fall under one of the
previous options and specify the action taken.

Enter the sum of the number of actions taken on the line marked TOTAL

Number of employees administered drug and alcohol tests at the same time
resulting in a verified positive drug test and an alcohol test indicating an alcohol
concentration of 0.04 or greater, requires that a count of all such employees be
entered in the indicated box.

VIOLATIONS OF OTHER ALCOHOL PROVISIONS/PROHIBITIONS OF THIS
REGULATION, requires supplying the number of covered employees who used
alcohol prior to performing a safety-sensitive function, while performing a safety-
sensitive function, and before taking a required post-accident alcohol test. The
action taken with covered employees who violate any of these RSPA alcohol
regulation provisions is also to be supplied. Other violations not delineated in this
table may also be provided.

EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST requires
information on the NUMBER OF COVERED EMPLOYEES who refused to submit
to an alcohol test required under the RSPA regulation and the action taken
following the refusal.

ALCOHOL TRAINING/EDUCATION requires information on the number of
supervisory personnel who have received the required alcohol training during the
current reporting period.
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RSPA ALCOHOL TESTING MIS DATA COLLECTION FORM OMB No 2137-0572
A. PIPELINE EMPLOYER INFORMATION
Company Year Covered by This Report:
Address Person responsible for completing the form:

Check the one box that indicates the primary nature of your operation.

[0 Gas gathering O Transportation of hazardous liquids
[0 Gas transmission O Transportation of carbon dioxide
0O Gas distribution

I, the undersi?ned certia that the information provided on this Research and Special Programs
Administration Alcohol Testing Management Information System Data Collection Form is, to the best of my
knowledge and belief, true, correct, and complete for the period stated.

Signature Date of Signature

Title Phone Number

Title 18, U.S.C. Section 1001, makes it a criminal offense subject to a maximum fine of $10,000, or
imprisonment for not more than 5 years, or both, to knowingly and willfully make or cause to be made any
false or fraudutent statements or representations in any matter within the jurisdiction of any agency of the
United States.

The Research and Special Programs Administration estimates that the average burden for this report form is 3.1 hours.
You may submit any comments concerning the accuracy of this burden estimate or any suggestions for reducing the
burden to: Office of Pipeline Safety, RSPA, DOT; 400 7th St., S.W.; Washington, DC 20580; OR Office of Management
and Budget, Paperwork Reduction Project (2137-0579); Washington, DC 20503.

B. COVERED EMPLOYEES

COVERED EMPLOYEES
NUMBER OF RSPA NUMBER OF EMPLOYEES COVERED BY MORE THAKONE 00T
EMPLOYEE CATEGORY COVERED : OPERATING ADMINISTRATION
EMPLOYEES e S Lo = s

Operation/Maintenance/Emergency
Response

READ BEFORE COMPLETING THE REMAINDER OF THIS FORM
1 All items refer to the cument reporting period only (for example January 1 1994 - December 31 1994)

2 This report s only for testing REQUIRED BY THE RESEARCH AND SPECIAL PROGRAMS ADMINISTRATION (RSPA)
AND THE U.S. DEPARTMENT OF TRANSPORTATION (DOT)

. Results should be reported only for employees in COVERED POSITIONS as defined by RSPA/DOT alcohol testing
regulations -

- The information requested should only include testing for aicohol using the standard procedures required by DOT
reguiation 49 CFR Pan 40

3 Information on refusats for tesnng should only be reported in the teble "EMPLOYEES WHO REFUSED TO SUBMIT TO AN
~ ALCOHOL TEST Do not include refusals 10r testing in other sections of this report

- Complete all tems. DO NOT LEAVE ANY ITEM BLANK If the value for an item is zero (0) piace a zero (0) on the form
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C. ALCOHOL TESTING INFORMATION

TYPE OF TEST

NUMBER OF
CONFIRMATION TESTS

NUMBER OF
SCREENING TESTS

NUMBER OF NUMBER OF
CONFIRMATION TEST CONFIRMATION TEST
RESULTS EQUAL TO OR RESULTS EQUAL TO
GREATER THAN 0.02, OR GREATER THAN

BUT LESS THAN 0.04 0.04

POST-ACCIDENT

REASONABLE SUSPICION

RETURN TO DUTY

FOLLOW-UP

Number of employees who engaged in alcohol misuse who were returned 10 duty In a covered position (having
complied with the recommendations of a substance abuse professional as described in RSPA r

ACTIONS TAKEN ON' ALCOHOL TEST RESULTS EQUAL TO OR GREATER THAN 0.04

ulations):

No longer employed with company:

Reassigned to non-covered functions:

Emered rehabilitation, if applicable, and for returned 1o covered functions:

Other (specify):

Number of

TOTAL —-—-—————————l

g an concentration of 0.04 or greater:

employees administered drug and alcohol 1ests at the same time resuliing in a verified positive drug
test ang an alcohol test indica aicohol gl

|
& A

VIOLATIONS OF OTHER ALCOHOL PROVISIONS/PROHIBITIONS OF THIS REGULATION

NUMBER OF
COVERED VICLATION ACTION TAKEN
EMPLOYEES
Covered em;;kayee used aicohol while
perdorming safety-sensitive function.

hours of performing safety-sensitive function.

Covered empioyee used aicohol within 4

Covered employee used aicohol before taking

a required post-accident alcohol test.

EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST

NUMBER OF REFUSALS

the RSPA rule:

Number of employees who refused 1o submit 10 an alcohol test required under

ACTION TAKEN

No longer employed with company:

Reassigned 1o non-covered funclions:

| Entered rehabilitation, i applicabie, and/or returned to covered functions:

Other (s :
ALCOHOL TRAINING/EDUCATION NUMBER a

Supervisors who have received inftial training on- the
performance indicators of probable alcohol use as required

ific contemporaneous physical, behavioral, and H
RSPA alcoho! testing regutations:

7441
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EXHIBIT B - ALCOHOL TESTING MANAGEMENT INFORMATION SYSTEM (MIS)
"EZ" DATA COLLECTION FORM

INSTRUCTIONS

The following instructions are to be used as a guide for completing the Research and Special
Programs Administration (RSPA) and the U.S. Department of Transportation (DOT) Alcohol
Testing MIS "EZ" Data Collection Form. This form should only be used if there is no alcohol
misuse to be reported by your company. These instructions outline and explain the information
requested and indicate the probable sources for this information. This reporting form includes
three sections. These sections address the data elements required in the RSPA and DOT alcohol
testing regulations.

SECTION A - PIPELINE EMPLOYER INFORMATION requires the company name for which the
report is done, a current address, and the name of the person responsible for completing the
form. Be sure to check which one of the five categories (gas gathering; gas transmission; gas
distribution; transportation of hazardous liquids; and transportation of carbon dioxide)
characterizes the primary nature of your operation. Finally, a signature, date, and current
telephone number (including the area code) are required certifying the correctness and
completeness of the form.

SECTION B - COVERED EMPLOYEES requires a count for each employee category that must
be tested under the RSPA regulation. There is only one category of covered empioyees for
RSPA --- Operation/Maintenance/Emergency Response. The most likely source for this
information is the employer's personnel department. These counts should be based on the
company records for the reported year.

Additional information must be .completed if your company employs personnel who perform
duties covered by the alcohol rules of more than one DOT operating administration. NUMBER
OF EMPLOYEES COVERED BY MORE THAN ONE DOT OPERATING ADMINISTRATION, requires
that you identify the number of employees in each employee category under the appropriate
additional operating administration(s). %

SECTION C - ALCOHOL TESTING INFORMATION requires information for alcohol testing,
refusals for testing, and education/training. The first table requests information on the NUMBER
OF SCREENING TESTS CONDUCTED in each category for testing. All numbers entered into this
table should be for applicants or company employees in covered positions only. Each part of
this table must be completed for each category of testing including: (1) post-accident, (2)
reasonable suspicion, (3) return to duty, and (4) follow-up testing. These numbers do not include
refusals for testing. Simply enter the number of alcohol screening tests conducted for each
category of testing.

Following the table that summarizes ALCOHOL TESTING INFORMATION, you must provide a
count of the number of employees who engaged in alcohol misuse who were returned to duty
in a covered position (having complied with the recommendations of a substance abuse
professional as described in RSPA regulations). This information should be available from the
personnel office and/or alcohol program manager.
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EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST requires information on the
NUMBER OF COVERED EMPLOYEES who refused to submit to an aicohol test required under
the RSPA regulation and the action taken following the refusal. Indicate the number of
employees subjected 1o the following actions:

No longer employed with company - include covered employees who resigned or were
terminated as the result of a refusal to submit to an aicohol test.

Reassigned to non-covered functions - include covered employees who were reassigned
within the company 10 a non-covered position as the resuit of a refusal to submit to an
alcohol test.

Entered rehabilitation, if applicable, and/or retumed to covered functions - Inciude
covered employees who are undergoing or have completed a rehabilitation program
and/or covered employees who have returned to a covered function.

Other - include covered employees who did not fall under one of the previous options
and specify the action taken.

ALCOHOL '!W\INING/EDUCATION requires information on the number of supervisory personnel
who have recelved the required aicohol training during the current reporting period.
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RSPA ALCOHOL TESTING MIS "EZ" DATA COLLECTION FORM OMB No. 2137-0579
(No Alcohol Misuse)

A. PIPELINE EMPLOYER INFORMATION

Company Year Covered by This Report:

Address : Person responsible for completing the form:

Check the one box that indicates the primary nature of your operation.

O Gas gathering O Transportation of hazardous liquids
O Gas transmission O Transportation of carbon dioxide
O Gas distribution

|, the undersigned, certify that the information provided on the attached Research and Special Programs
Administration Alcohol Testing Management Information System Data Collection Form is, to the best of my
knowledge and belief, true, correct, and complete for the period stated.

Signature Date of Signature

Title Phone Number

Title 18, U.S.C. Section 1001, makes it a criminal offense subject to a maximum fine of $10,000, or imprisonment for
not more than 5 years, or both, to knowingly and willfully make or cause to be made any false or fraudulent statements
or representations in any matter within the jurisdiction of any agency of the United States.

The Research and Special Programs Administration estimates that the average burden for this report form is 3.0 hours.
You may submit any comments concermning the accuracy of-this burden estimate or any suggestions for reducing the
burden to: Office of Pipeline Safety, RSPA, DOT; 400 7th St., S.W.; Washington, DC 20590; OR Office of Management
and Budget, Paperwork Reduction Project (2137-0579); Washington, DC 20503.

B. COVERED EMPLOYEES

COVERED EMPLOYEES

NUMBER OF EMPLOYEES COVERED BY MORE
NUMBER OF RSPA THAN ONE DOT OPERATING ADMINISTRATION
EMPLOYEE CATEGORY COVERED EMPLOYEES

FAA FHWA FRA FTA USCG

Operation/Maintenance/Emergency Response

C. ALCOHOL TESTING INFORMATION
NUMBER OF SCREENING TESTS CONDUCTED

EMPLOYEE CATEGORY POST-ACCIDENT REASONABLE RETURN TO DUTY FOLLOW-UP
SUSPICION

Operation/Maintenance/
Emergency Response

Number of employees who engaged in alcohol misuse who were returned to duty in a covered
position (having complied with the recommendations of a substance abuse professional as described
in RSPA regulations):
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C. ALCOHOL TESTING INFORMATION (cont.)
EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST NUMBER OF REFUSALS

Number of employees who refused to submit to an alcohol test required
under the RSPA rule:

ACTION TAKEN NUMBER

No longer employed with company:

Reassigned to non-covered functions:

Entered rehabilitation, if applicable, and/or returned to covered
functions:

Other (specify):

ALCOHOL TRAINING/EDUCATION NUMBER

Supervisory personnel who have received initial training on the specific contemporaneous physical,
behavioral, and performance indicators of probable alcohol use as required by RSPA alcohol testing
regulations:

[FR Doc. 94-2034 Filed 2-3-94; 1:00 pm)
BILLING CODE 4910-80-C




