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Document Page number Revision
level Date

Volume 11-50 ................................................
Volume 111-92 All Series ....................... .

List of Effective Pages A, B, C , D, E , F, G, H, 1, J, K, L, M, N, O .......
Entire Document...........................................................................................

3 ................
Original __

April 1991. 
July 1992.

This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from McDonnell Douglas Corporation, P.O. 
Box 1771, Long Beach, California 90846- 
1771, Attention: Business Unit Manager, 
Technical Publications—Technical 
Administrative Support, C1-L5B. Copies may 
be inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the FAA, Transport 
Airplane Directorate, Los Angeles Aircraft 
Certification Office, 3229 East Spring Street, 
Long Beach, California; or at the Office of the 
Federal Register, 800 North Capitol Street, 
NW., suite 700, Washington, DC.

(g) This amendment becomes effective on 
March 14,1994.

Issued in Renton, Washington, on January
20,1994.
Darrell M. Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-1584 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-02-AD; Amendment 
39-8822; AD 94-04-04]

Airworthiness Directives; Boeing 
Model 757 Series Airplanes Equipped 
With Roils Royce Engines
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; request for 
comments.
SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to certain Boeing Model 757 
series airplanes. This action requires 
inspections to detect fatigue-related 
cracking or breakage of the hydraulic 
tubing support brackets located on the 
upper spar web in the engine struts; 
further inspection to detect related 
damage of the upper spar web, the fuel 
lines, and the hydraulic lines, as 
necessary; and repair or replacement of 
cracked or damaged parts. This action 
also provides for an optional 
terminating action which, if 
accomplished, would eliminate the 
need for the required inspections. This 
amendment is prompted by reports of 
fatigue-related cracks in the hydraulic 
tubing support brackets located on the 
upper spar web in the engine struts. The 
actions specified in this AD are

intended to prevent fire or explosion in 
the interior of the engine struts.
DATES: Effective February 28,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of February 
28,1994.

Comments for inclusion in thé Rules 
Docket must be received on or before 
April 12,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 94—NM— 
02-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in 
this AD may be obtained from Boeing 
Commercial Airplane Group, P.O. Box 
3707, Seattle, Washington 98124—2207. 
This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Sheila Mariano, Aerospace Engineer, 
Systems and Equipment Branch, ANM— 
130S, FAA, Transport Airplane 
Directorate, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2675; fax (206) 227-1182. 
SUPPLEMENTARY INFORMATION: The FAA 
has recently received reports from 
Boeing that operators have reported 
fatigue-related cracks in the hydraulic 
tubing support brackets located on the 
upper spar web of the engine struts in 
several Model 757 series airplanes. The 
cracked support brackets were 
manufactured from 2219 aluminum 
alloy. On one airplane, a support 
bracket cracked completely and the 
clamp assembly wore a hole in the 
upper spar web. (A bracket that is 
completely cracked can permit the 
clamp assembly to loosen and rotate on 
the hydraulic line.) On another airplane, 
a support bracket cracked completely 
and the clamp assembly wore a hole in 
the fuel feed line located next to the 
hydraulic pressure line.

The interior part of the strut contains 
ignition sources. The upper spar web 
acts as a seal to keep fluids and vapors 
from hydraulic lines and fuel lines out 
of the interior part of the strut, where

the pneumatic bleed air ducts are 
located. If fluids leak from the fuel line 
or the hydraulic lines that are on top of 
the upper spar web, those fluids will 
drain from the strut through the strut 
drain system. If the upper spar web has 
a hole in it and fuel or hydraulic fluid 
leaks occur, then those fluids could 
drain into the interior of the strut. The 
surface temperatures of the bleed air 
ducts are hot enough to be an ignition 
source. Fatigue-related cracking in the 
hydraulic tubing support brackets, if not 
detected and corrected in a timely 
manner, could result in fuel or 
hydraulic fluid leaking and draining 
into the interior of the strut, which 
could result in fire or explosion.

The FAA has reviewed and approved 
Boeing Alert Service Bulletin 757—54A— 
0030, Revision 1, dated December 20, 
1993, that describes procedures for 
performing a one-time inspection on 
Group Two airplanes using a magnet to 
determine whether the forward support 
bracket for the hydraulic tubing in the 
upper spar web of each strut is 
manufactured from 17-7PH steel. (No 
further inspection is recommended for 
support brackets manufactured from 17— 
7PH steel, since it is not subject to the 
identified fatigue cracking problems.) 
For Group Two airplanes, the forward 
bracket is manufactured from either 17— 
7PH steel or 2219 aluminum alloy; the 
remainder of the support brackets (two 
to four brackets) are manufactured from 
17-7PH steel. Group One airplanes are 
not equipped with 17-PH steel brackets. 
The alert service bulletin also describes 
procedures for performing an initial 
visual inspection to detect fatigue- 
related cracking or breakage of all non- 
17-7PH steel support brackets. If any 
completely broken or cracked support 
bracket is found as a result of the initial 
inspection, this alert service bulletin 
describes procedures for performing a 
further visual inspection to detect 
related damage of the upper spar web, 
the fuel lines, and the hydraulic lines, 
as necessary; repair or replacement of 
damaged parts with new or serviceable 
parts; and removal of any broken or 
cracked support brackets. This alert 
Service bulletin also describes 
procedures for replacing the existing 
support brackets with new nickel alloy 
support brackets. Finally, this alert 
service bulletin recommends that a 
limited number of flights be permitted 
prior to replacement of any removed
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support bracket with a new nickel alloy 
support bracket

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other Boeing Model 757 
series airplanes of the same type design, 
this AD is being issued to prevent fire 
or explosion in the interior of the engine 
struts. This AD requires the following 
actions:

1. A one-time inspection using a 
magnet to determine whether the 
forward support bracket for the 
hydraulic tubing in the upper spar web 
of each engine strut is manufactured 
from 17-7PH steel. No further action is 
necessary for support brackets 
manufactured from 17-7PH steel.

2. An initial visual inspection to 
detect fatigue-related cracking or 
breakage of all support brackets that are 
not manufactured from 17-7PH steeL

3. If any completely broken or cracked 
support bracket is found as a result of 
the initial inspection, a further visual 
inspection to detect related damage of 
the upper spar web, the fuel lines, and 
the hydraulic lines, as necessary.

4. Repair or replacement of damaged 
parts with new or serviceable parts.

5. Removal and replacement of any 
broken or cracked support brackets.

The actions are required to be 
accomplished in accordance with the 
alert service bulletin described 
previously.

This AD also requires repetitive 
inspections for airplanes having one or 
more support brackets that are 
manufactured from 2219 aluminum, 
2024-T42 aluminum alloy, or 301 
stainless steel. The repetitive 
inspections would be required to be 
performed in accordance with the 
procedures described in the alert service 
bulletin.

This AD also provides for 
replacement of die existing support 
brackets on the upper spar web of each 
engine strut with new nickel alloy 
support brackets. If accomplished at all 
locations, this replacement would 
terminate the need for all of the required 
inspections. If accomplished, this 
replacement is required to be performed 
in accordance with the alert service 
bulletin described previously.

This AD specifies that if certain 
brackets are found cracked or broken, a 
certain number of further flights are 
allowed prior to replacement of the 
bracket, provided that:

(1) Cracked or broken brackets are 
removed completely;

(2) Damaged spar Webs are repaired, 
and

(3) Damaged fuel lines and hydraulic 
lines are repaired or replaced.

This is considered to be interim 
action. The FAA is currently 
considering requiring the replacement 
of all existing support brackets 
manufactured from 2219 alum inum , 
2024-T42 aluminum alloy, or 301 
stainless steel with new nickel alloy 
support brackets, which will constitute 
terminating action for the inspections 
required by this AD action. However, 
the proposed compliance time for the 
installation of the modification is 
sufficiently long so that notice and 
public comment would not be 
impracticable.

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days.
Comments Invited

Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commentera wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94—NM-02-AD. ” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26* 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference. 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39,13 is amended by 

adding the following new airworthiness 
directive:
94-04-04 Boeing: Amendment 39-8822.

Docket 94—NM-02-AD.
Applicability: Model 757 series airplanes 

equipped with Rolls Royce engines; as listed 
in Boeing Alert Service Bulletin 747- 
54A0030, Revision 1, dated December 20, 
1993; certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent fire or explosion in the interior 
of the engine struts, accomplish the 
following:
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(a) For Group 2 Airplanes: Within 60 days 
after the effective date of this AD. perform an 
inspection using a magnet to determine 
whether the forward support bracket for the 
hydraulic tubing on the upper spar web of 
each engine strut is manufactured from 17— 
7PH steel, in accordance with Boeing Alert 
Service Bulletin 757—54A0030, Revision 1, 
dated December 20,1993. If any forward 
support bracket is manufactured from 17— 
7PH steel, no further action is required by 
this AD for that forward bracket.

Note 1: The brackets positioned after the 
forward bracket should be manufactured 
from 17-7PH steel, as shown below:

Bracket-part number-
(Power 

plant sta
tion num-

. ber)

First Bracket-312N5817-13 (or PPS 102
equivalent).

Second Bracket-312N5817-19 PPS 120
(or equivalent).

Third Bracket-312N5817-23 (or PPS 129
equivalent).

Fourth Bracket-312N5817-25 PPS 145
(or equivalent).

(b) For Groups 1 and 2 Airplanes: 
Within 60 days after the effective date 
of this AD (for Group 1 airplanes), and 
prior to further flight following the 
inspection required by paragraph (a) of 
this AD (for Group 2 airplanes), perform 
an initial visual inspection to detect 
fatigue-related cracks or breakage on the 
hydraulic tubing support brackets not 
manufactured of 17—7PH steel on the 
upper spar web of each engine strut, in 
accordance with Boeing Alert Service 
Bulletin 757—54A0030 , Revision 1, 
dated December 20,1993. If any 
discrepancy is detected, prior to further 
flight, accomplish the following in 
accordance with the alert service 
bulletin:

(1) For any support bracket that is 
completely broken: Perform a further 
visual inspection to detect worn areas or 
other damage of the upper spar web, the 
fuel lines, and the hydraulic lines; and 
prior to further flight, accomplish 
paragraphs (b)(l)(i), (b)(l)(ii), (b)(l)(iii) 
and (b)(l)(iv) of this AD in accordance 
with the alert service bulletin:

(1) Repair any damaged upper spar 
web.

(ii) Repair or replace any damaged 
fuel line with new or serviceable parts, 
as necessary.

(iff) Replace any damaged hydraulic 
line with new or serviceable parts.

(iv) Remove any broken support 
bracket; and, except as provided by 
paragraph (c) of this AD, replace it with 
a new nickel alloy bracket.

(2) For any support bracket that is 
cracked, but not completely broken; 
Perform a further visual inspection to 
detect damage of the hydraulic pressure

line only; and prior to further flight, 
accomplish paragraphs (b)(2)(i) and
(b)(2)(ii) of tiffs AD in accordance with 
the alert service bulletin:

(i) Replace any damaged hydraulic 
pressure line with new or serviceable 
parts, as necessary.

(ii) Remove any cracked support 
bracket; and, except as provided by 
paragraph (c) of this AD, replace it with 
a new nickel alloy bracket.

(c) For any airplane having a support 
bracket that is removed during 
accomplishment of paragraph (b)(l)(iv) 
or (b)(2)(ii) of this AD: The following 
number of flights are permitted prior to 
replacement of any removed support 
bracket with a new nickel alloy bracket 
(in accordance with Boeing Alert 
Service Bulletin 757—54A0030, Revision 
1, dated December 20,1993), provided 
that, prior to further flight, the cracked 
or broken brackets are removed 
completely, damaged spar webs are 
repaired, and fuel lines and hydraulic 
lines are repaired or replaced, in 
accordance with paragraph (b) of this 
AD:

Bracket-part numbeMpower Flights per-
plant station number) mrtted

First Bracket Removed P/N No Flights.
312N5817-55 (PPS 102). 

Second Bracket Removed P/N Ten Flights.
312N5817-69 (PPS 120). 

Third Bracket Removed P/N Ten Flights.
312N5817-73 (PPS 129). 

Fourth Bracket Removed P/N Three
312N5817-75 (PPS 145). Flights.

Second and Third Brackets Re- One Flight
moved.

Multiple Brackets, other than No Flights.
Second and Third.

(d) For any airplane having a support 
bracket that is manufactured from 2024— 
T42 aluminum alloy or 301 stainless 
steel: Repeat the initial inspection 
required by paragraph (b) of this AD 
thereafter at intervals not to exceed
2.000 flight hours in accordance with 
the procedures described in Boeing 
Alert Service Bulletin 757—54A0030, 
Revision 1, dated December 20,1993.

(e) For any airplane having a support 
bracket that is manufactured from 2219 
aluminum: Repeat the initial inspection 
required by paragraph (b) of this AD 
thereafter at intervals not to exceed
1.000 flight horns in accordance with 
the procedures described in Boeing 
Alert Service Bulletin 757-54A0030, 
Revision 1, dated December 20,1993.

(f) Installation of new nickel alloy 
hydraulic tubing support brackets for 
the hydraulic tubing on the upper spar 
web of the engine struts at all locations 
in accordance with the requirements of 
Boeing Alert Service Bulletin 757— 
54A0030, Revision 1, dated December

20,1993, constitutes terminating action 
for the requirements of this AD.

(g) As of the effective date of this AD, 
no person shall install any hydraulic v  
tubing support bracket on the upper 
spar web of the engine struts that is 
manufactured from 2219 aluminum, 
2024-T42 aluminum alloy, or 301 
stainless steel on any airplane.

(h) An alternative method of 
compliance or adjustment of the 
compliance time that provides an 
acceptable level of safety may be used 
if approved by the Manager, Seattle 
Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate. 
Operators shall submit their requests 
through an appropriate FAA Principal 
Maintenance Inspector, who may add 
comments and then send it to the 
Manager, Seattle ACO. '

Note 2: Information concerning the 
existence of approved alternative 
methods of compliance with this AD, if 
any, may be obtained from the Seattle 
ACO.

(i) Special flight permits may be 
issued in accordance with FAR 2nd 
21.199 to operate the airplane to a 
location where the requirements of this 
AD can be accomplished.

(j) The inspections, repairs and 
replacement shall be done in 
accordance with Boeing Alert Service 
Bulletin 757—54A0030, Revision 1, 
dated December 20,1993. This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
be obtained from Boeing Commercial 
Airplane Group, P.O. Box 3707, Seattle, 
Washington 98124—2207. Copies may be 
inspected at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at 
the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC.

(k) This amendment becomes effective 
on February 28,1994.

Issued in Renton, Washington, on February
4,1994.
Darrell M. Pederson,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 94-3105 Filed 2-10-94; 0:45 am) 
BILUNG CODE 4910-13-U
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14CFR  Part 39
[Docket No. 94-ANE-06; Amendment 39- 
8818; AD 94-03-11]

Airworthiness Directives; Hartzell 
Propeller Inc. HC-B4 Series Propellers
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule, request for 
comments.
SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that is 
applicable to Hartzell Propeller Inc. HC- 
B4 series propellers. This action 
requires a one-time inspection for 
fatigue cracks and rework of certain HC— 
B4 series propeller hub arm assemblies. 
This amendment is prompted by two 
aircraft accidents involving aircraft with 
HC-B4 series propellers and a 
determination that approximately 290 
propeller hub arm assemblies that may 
have been exposed to operating 
characteristics similar to accident 
aircraft have not been inspected in 
accordance with two previous AD’s, 93— 
09-04 and 93-12-01. The actions 
specified in this AD are intended to 
prevent fatigue cracks in propeller hub 
arm assemblies progressing to failure, 
resulting in departure of the hub arm 
and blade, and may result in engine 
separation and subsequent loss of 
aircraft control.
DATES: Effective February 28,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of February
28,1994.

Comments for inclusion in the Rules 
Docket must be received on or before 
April 12,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No.
94—ANE—06,12 New England Executive 
Park, Burlington, MA 01803-5299.

The service information referenced in 
this AD may be obtained from Hartzell 
Propeller Inc., One Propeller Place, 
Piqua, OH 45356-2634; telephone (513) 
778-4200. This information may be 
examined at the FAA, New England 
Region, Office of the Assistant Chief 
Counsel, 12 New England Executive 
Park, Burlington, MA; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW„ suite 700, Washington, DC. 
for fu r th er  in fo rm atio n  c o n ta c t : Tim 
Smyth, Aerospace Engineer, Chicago 
Aircraft Certification Office, FAA, Small 
Airplane Directorate, 2300 East Devon 
Avenue, room 232, Des Plaines, IL

60018; telephone (708) 294-7130, fax 
(708) 294-7834.
SUPPLEMENTARY INFORMATION: On April 
28,1993, the Federal Aviation 
Administration (FAA) issued priority 
letter airworthiness directive (AD) 93- 
09-04, applicable to Hartzell Propeller 
Inc. HC-B4 series propellers installed 
on Mitsubishi Model MU-2B-60 
aircraft, and published this AD in the 
Federal Register on July 22,1993 (58 FR 
39139). That AD was prompted by two 
reports of propeller hub arm assembly 
fatigue failure and subsequent propeller 
blade separation from aircraft in flight. 
Preliminary data indicated that fatigue 
cracks can originate in the propeller hub 
arm assembly. That AD requires 
removal from service of propeller hub 
assemblies, and replacement with 
serviceable propeller hub assemblies, on 
Mitsubishi Model MU-2B—60 aircraft. 
That condition, if not corrected, can 
result in fatigue cracks in propeller hub 
arm assemblies progressing to failure, 
resulting in departure of the hub arm 
and blade, and may result in engine 
separation and subsequent loss of 
aircraft control.

Since the issuance of that AD, the 
FAA has received a report of a hub arm 
assembly with a crack indication in the 
hub arm that was found during the 
inspection and rework required by AD 
93-09-04. The FAA determined it was 
necessary to issue a new priority letter 
AD 93-12-01 on June 10,1993, and 
subsequently published this AD in the 
Federal Register on September 29,1993 
(58 FR-50840). That AD requires similar 
inspections and rework on these same 
propeller models installed on 
Mitsubishi MU-2B-26A, -36A, and -40 
aircraft, as these aircraft have similar 
operating characteristics to the 
Mitsubishi Model MU-2B-60 aircraft, 
but have different performance 
limitations. Since the propeller 
installations on the Mitsubishi MU-2B 
series aircraft are operated at a higher 
propeller inflow angle during cruise 
than other aircraft with this same model 
propeller installed, it was necessary to 
inspect these additional MU-2B series 
aircraft as soon as possible.

The FAA has determined by 
subsequent investigation that 
approximately 290 Hartzell Propeller 
Inc. HG-B4 series propeller hub arm 
assemblies, that at one time may have 
been installed on Mitsubishi MU-2B 
series aircraft, have not been inspected 
in accordance with either AD 93-09-04 
or AD 93-12-01. These propeller hub 
arm assemblies may be exchanged and 
installed on several different aircraft 
models, and therefore it is possible that 
certain propeller hub arm assemblies

outside the assemblies inspected and 
reworked in accordance with AD 93- 
09-04 and AD 93-12-01 may have been 
previously installed on a Mitsubishi 
MU-2B series aircraft, but are now 
installed on other aircraft models. Since 
these propeller hub arm assemblies may 
have at one time been exposed to the 
operating characteristics of Mitsubishi 
MU-2B series aircraft, the FAA has 
determined there is a need to inspect 
these additional hub arm assemblies for 
fatigue cracking.

Although the FAA and Hartzell 
Propeller Inc. have conducted a search 
for HC-B4 series propeller hub arm 
assemblies that have been previously 
installed on Mitsubishi MU-2B series 
aircraft but that are now installed on 
other aircraft models, the list of hub arm 
assembly serial numbers included in 
Hartzell Propeller Inc. ASB No. A186, 
dated January 25,1994, cannot be 
viewed as exhaustive. This AD requires, 
therefore, that owners and operators of 
aircraft other than the Mitsubishi MU- 
28 series aircraft that have Hartzell 
Propeller Inc. HC-B4 series propellers 
installed determine whether their 
current Hartzell Propeller Inc. HC-B4 
series propeller hub arm assemblies 
have seen previous service on 
Mitsubishi MU-2B series aircraft using 
methods such as a records check of 
aircraft or propeller maintenance 
records. The FAA has determined, 
however, that if an owner cannot 
determine from a records check if a HC- 
B4 propeller hub arm assembly now 
installed on another aircraft model ever 
saw service in a Mitsubishi MU-2B 
series aircraft and that propeller hub 
arm assembly is not listed in Hartzell 
Propeller Inc. ASB No. A186, dated 
January 25,1994, the risk of that 
propeller hub arm assembly having seen 
service on a Mitsubishi MU-2B series 
aircraft is sufficiently low to warrant no 
further action. If the owner or operator 
determines that the currently installed 
Hartzell Propeller Inc. HC-B4 series 
steel propeller hub arm assembly has 
seen previous service on Mitsubishi 
MU-2B series aircraft, then it must be 
inspected for fatigue cracks and 
reworked.

The FAA has reviewed and approved 
the technical contents of Hartzell 
Propeller Inc. Alert Service Bulletin 
(ASB) No. A186, dated January 25,1994, 
that describes procedures for 
identifying, inspecting and reworking 
the affected propeller hub arm 
assemblies.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other Hartzell Propeller Inc. 
HC-B4 series propellers of the same 
type design, this AD is being issued to
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require inspection for fatigue cracks and 
rework of certain Hartzell Propeller Inc. 
HC-B4 series propeller hub arm 
assemblies to prevent failure. The 
actions are required to be accomplished 
in accordance with the alert service 
bulletin described previously.

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
opportunity for prior public comment 
hereon are impracticable, and that good 
cause exists for making this amendment 
effective in less than 30 days.
Comments Invited

Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption “ADDRESSES.” All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking action would be 
needed.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 94—ANE-06.” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the

national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a “significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 FR11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption “ADDRESSES.”
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal ^viation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1, The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C 106(g); and 14 CFR 
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
84-03-11 Hartzell Propeller Inc.:

Amendment 39-8818. Docket 94—ANE- 
06.

Applicability: Hartzell Propeller Inc. HC- 
B4 series propellers, except those propellers 
installed on Mitsubishi MU-2B-26A, -36A, 
—40, and -60 aircraft. The affected propellers 
are installed on but not limited to the 
following'aircraft: Beech F90 King Air, A100 
and A100A King Air, B100 King Air;

Construcciones Aeronáuticas, SA (CASA) C- 
212-CB, -CC, and -CF; Dehavilland Heron— 
Saunders conversion ST-27B; Domier 
D0228-100, -101, -200, -201, -202, -212; 
Embraer EMB-121A1 Xingu; Fairchild 
SA226-TB Merlin BIB; Let L-410A; and 
Shorts SC-7 series 3, variant 200. NOTE:
This airworthiness directive (AD) does not 
contain an exhaustive list of aircraft which 
utilize these propellers. Other Type 
Certificated models may not be included in 
the list, and other aircraft may use the 
affected propeller models through, for 
example, installation approvals made by 
Supplemental Type Certificate or FAA Form 
337 “Major Repair and Alteration.” It is the 
responsibility of the owner, operator, or 
person returning the aircraft to service to 
determine if an aircraft has an affected 
propeller. >

Compliance: Required as indicated, unless 
accomplished previously.

To prevent possible fatigue cracks in 
propeller hub arm assemblies progressing to 
failure, resulting in departure of the hub arm 
and'blade, that may result in engine 
separation and subsequent loss of aircraft 
control, accomplish the following:

(a) For each Hartzell Propeller Inc. HC-B4 
series propeller currently installed on an 
aircraft other than Mitsubishi MU-2B series 
aircraft, determine if the propeller hub arm 
assembly has ever seen service on a 
Mitsubishi MU—2B series aircraft prior to 
performing the inspections required by the 
compliance schedule contained in paragraph 
(b) of this AD: .

(1) Determine if the currently installed 
propeller hub assembly matches a serial 
number (S/N) in Table 1 of Hartzell Propeller 
Inc. Alert Service Bulletin (ASB) No. A186, 
dated January 25,1994; and

(2) If the currently installed propeller hub 
assembly’s S/N is not listed in Table 1 of 
Hartzell Propeller Inc. ASB No. A186, dated 
January 25,1994, and an aircraft and 
propeller maintenance record search 
confirms the currently installed propeller 
hub assembly has not been previously 
installed on a Mitsubishi MU-2B series 
aircraft, or the service history cannot be 
determined, no further action is required.

(3) If the record search reveals that the S/
N of the currently installed propeller hub 
arm assembly is listed in Table 1 of Hartzell 
Propeller Inc. ASB No. A186, dated January 
25,1994, or the propeller hub arm assembly 
was installed previously on a Mitsubishi 
MU-2B series aircraft, remove the propeller 
hub arm assembly in accordance with the 
compliance schedule listed in paragraph (b) 
of this AD, and inspect and rework in 
accordance with the requirements of 
paragraph (c) of this AD.

(b) For propeller hub arm assemblies 
identified in paragraph (a)(3) of this AD, 
remove from service in accordance with the 
following schedule:
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Time in service since new on the effective date of this AD (TSN) or 
assemblies that have experienced a blade strike ' - Compliance required

Greater than or equal to 3,000 hours TSN -___............ .......... Within1 the'next 300 hours time in service (TIS), the next scheduled 
overhaul, or 24 calendar months after the effective date of this 
AD, whichever occurs first

Prior to the accumulation of 3,300 hours TSN, the next scheduled 
overhaul, or 24 calendar months after die effective date of this 
AD, whichever occurs first

Within the next 100 -hours US, of 2 calendar month« after the effec
tive date of this AB, whichever occurs first

Prior to further flight - «

Less than 3,000 hours TSN .......... .........  .............. _ .....

Regardless of'TSN, propeller hub arm assemblies that have experi
enced a blade strike prior to die effective date of this AD. See 
paragraph (e) of this AD for the definition of blade «trike.

Regardless of TSN, propeller hub arm assemblies diet experience a 
blade strike after die effective date of this AD. See paragraph (e) of 
this AD for the definition of a blade strike.

(c) Remove affected propeller hid) arm 
assemblies from the aircraft and return to 
Hartzell Service Center, 5465 West State 
Route 165. Piqua, OH 45356-2654 USA. 
telephone (513) 778-4205, for inspection and 
specified rework, in accordance with Hartzell 
Propeller Inc. AS8 No. A186, dated January
25.1994.

(d) Reinstall serviceable propeller hub arm 
assemblies that had the huh arm bores 
inspected and reworked, as necessary, pilot 
tubes replaced, end wore marked at the end 
of the hub arm assembly S/N with a suffix 
letter "M” In accordance with Hartzell 
Propeller Inc. ASB No. A186, dated January
25.1994.

(e) A blade strike is defined as a propeller 
having any blade or blades that have been 
bent beyond serviceable limits in accordance 
with Hartzell Propeller Inc. Service Letter 
(SLJ61S, dated December 10,1993.

(fi The “calendar month" compliance time 
stated in this AD allows the performance of 
the required action prior to the last day of the 
month in which compliance is required.

Note: For example, if action is required 2 
calendar months from April 28,1994, the 
required actions are to be performed not later 
than June 30,1994.

(g) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Chicago 
Aircraft Certification Office. The request 
should be forwarded through an appropriate 
FAA Principal Maintenance Inspector, who 
may add comments and then send it to the 
Manager, Chicago Aircraft Certification 
Office.

Note 1: Information concerning the 
existence of approved alternative methods of, 
compliance with this airworthiness directive, 
if any, may be obtained from the Chicago 
Aircraft Certification Office.

Note 2: Although Hartzell Service Center is 
presently the only FAA-approved repair 
facility authorized to conduct the 
requirements of this AD, other facilities may 
be authorized through the alternative method 
of compliance procedure in paragraph (g) of 
this AD.

(h) Except when propeller hub arm 
assemblies experience a blade strike after the 
effective date of this AD, special flight 
permits may be issued in accordance with 
FAR 21.197 and 21.199 to operate the aircraft 
to a location where the requirements of this 
AD can be accomplished.

(i) The removal. Inspection, and rework 
shall be done in accordance with the 
following service documents:

Document
No. Pages Revision Date

Hartzell ' 1-5 j Original ‘ „ , January
ASB 25.
No.
A186.

1994.

Total j 5
pages.

This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1CFR part 51. Copies may be detained 
from Hartzell Propeller Inc., One Propeller 
Place, Piqua, OH 45356—2634.Copies may be 
inspected at the FAA, New England Region, 
Office of the Assistant Chief Counsel, 12 New 
England Executive Park; Burlington, MA; or 
at die Office of the Federal Register, 800 
North Capitol Street, NW., suite TOO, 
Washington, DC.

- (}) This amendment becomes effective on 
February 28,1994.

Issued in Burlington, Massachusetts, on 
February 2,1994.
Jay J. Pardee,
Manager, Engine and Propeller directorate, 
Aircraft Certification Service:
(FR Doc. 94-3102 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-1J-P

14 CFR  Part 91
[Docket No. 27583; Amendment No. 91-237]

Special Visual Right Rules (SVFR); 
Denver, CO
AQENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: F in a l ru le ; correction.

SUMMARY: This action corrects an error 
in the technical amendment to the final 
rule on special visual flight rales that 
was published on January 19,1994 (59 
FR 2918). This technical amendment 
substituted the word “International” for 
“ Stapleton ’ ’ inadvertently renaming the 
Denver International Airport

‘‘International International Airport.” 
This action corrects the description to 
read Denver International Airport.
EFFECTIVE OATES: 0 7 0 1  L3TC, M a rch  9 , 
1 9 9 4 .

FOR FURTHER INFORMATION CONTACT:
Ms. Ellen Cram, Air Traffic Rules 
Branch, (ATP—230), Airspace-Rules and 
Aeronautical Information Division, 800 
Independence Avenue, SW.
Washington, DC 20591, telephone (202) 
267-6783.
SUPPLEMENTARY INFORMATION:
History

The FAA published a technical 
amendment on January 19,1994 (59 FR 
2918) intending to indicate in part 91, 
appendix D, sections 1 and 3 that on 
March 9,1994, the new Denver 
International Airport will open, 
replacing the Stapleton international 
Airport. However, the FAA 
inadvertently indicated that the word 
“Stapleton” should be replaced with the 
word “International.” This action 
corrects the description in these two 
sections to read “Denver, CO (Denver 
International Airport),”
Correction of Final Rule

Accordingly, pursuant to the 
authority delegated to me, amendatory 
instruction number 2 in the third 
column on page 2918 (59 FR 2918) is 
corrected to read as follows:
Appendix D to Part 91 (Corrected)

2. Sections 1 and 3 of appendix D are 
amended at the “Denver, CO” entry by 
replacing the word “Stapleton“ with file 
word '“Denver.”

Issued in Washington, DC, on February 4,  ̂
1994.
W illis C . N elso n ,
Assistant Manager for Airspace Rules Sr 
Aeronautical Information Division.
(FR Doc. 94-3242 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-U-U
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14 CFR Part 95
[Docket No. 27600]

IFR Altitudes; Miscellaneous 
Amendments
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This amendment adopts 
miscellaneous amendments to the 
required IFR (instrument flight rules) 
altitudes and changeover points for 
certain Federal airways, jet routes, or 
direct routes for which a minimum or 
maximum en route authorized IFR 
altitude is prescribed. This regulatory 
action is needed because of changes 
occurring in the National Airspace 
System. These changes are designed to 
provide for the safe and efficient use of 
the navigable airspace under instrument 
conditions in the affected areas. 
EFFECTIVE DATE: March 9,1994.
FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures 
Standards Branch (AFS-420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to part 95 of the Federal 
Aviation Regulations (14 CFR part 95) 
amends, suspends, or revokes IFR 
altitudes governing the operation of all 
aircraft in flight over a specified route 
or any portion of that route, as well as

the changeover points (COPs) for 
Federal airways, jet routes, or direct 
routes as prescribed in part 95. The 
specified IFR altitudes, when used in 
conjunction with the prescribed 
changeover points for those routes, 
ensure navigation aid coverage that is 
adequate for safe flight operations and 
free of frequency interference. The 
reasons and circumstances that create 
the need for this amendment involve 
matters of flight safety and operational 
efficiency in the National Airspace 
System, are related to published 
aeronautical charts that are essential to 
the user, and provide for the safe and 
efficient use of the navigable airspace.
In addition, those various reasons or 
circumstances require making this 
amendment effective before the next, 
scheduled charting and publication date 
of the flight information to assure its 
timely availability to the user. The 
effective date of this amendment reflects 
those considerations. In view of the 
close and immediate relationship 
between these regulatory changes and 
safety in air commerce, I find that notice 
and public procedure before adopting 
this amendment are unnecessary, 
impracticable, and contrary to the 
public interest and that good cause 
exists for making the amendment 
effective in less than 30 days. The FAA 
has determined that this regulation only 
involves an established body of 
technical regulations for which frequent 
and routine amendments are necessary 
to keep them operationally current. It, 
therefore—(1) is not a “major rule”

under Executive Order 12291; (2) is not 
a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 95

Aircraft, Airspace.
Issued in Washington, DC on February 7, 

1994.
Thomas C. Accardi,
Director, Flight Standards Service.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, part 95 of the Federal 
Aviation Regulations (14 CFR part 95) is 
amended as follows effective at 0901 
UTC, April 1,1993:

1. The authority citation for part 95 
continues to read as follows:

PART 95—[AMENDED]
Authority: 49 U.S.C. 1348,1354, and 1510; 

49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.49(b)(2).

2. Part 95 is amended to read as 
follows:
BILLING COOE 49K M 3-M
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REVISIONS TO MINIMUM ENROUTE IFR ALTITUDES & CHANGEOVER POINTS
Special Amendment, Effective March 9, 1994, or by NOTAM on Commissioning of

Denver International Airport
FROM TO MEA FROM TO MEA

«95.6004 VOR FEDERAL AIRWAY 4
1S AMENDED TO «EAD IN PART

FLEMS, WY RX BARGR, CO FIX *11000
*10000 - MOCA

8ARGR, CO FIX WISER, CO FIX «400
WISER, CO FIX G C  CO VORTAC 8000
GILL. CO VORTAC THURMAN, CO VORTAC 7000

195.6005 VOR FEDERAL AIRWAY 6
IS AMENDED TO HEAD IN PAST

KREMMUNG, CO VORTAC *MILE HIGH. CO 15500
VORTAC

*10300 • MCA MRE HIGH VORTAC, W BND 
MILE HIGH, CO VORTAC HOYTT. CO FIX 7500
HOYTT, CO FIX AKRON, CO VORTAC 70Ö0

«95.6019 VOR FEDERAL AIRWAY 19
IS AMENDED TO READ 4N PART

PUEBLO, CO VORTAC “COLORADO SPRINGS, 9500 
CO VORTAC

*10000 - MCA COLORADO SPRINGE VORTAC,
NE BND

COLORADO SPRINGS, CO LUFSE. CO FIX 10000
VORTAC

LUFSE. CO FIX , *JEF£L O O P« **10500
*10500 • MRA 

**9500 • MOCA
JEFEL CO FIX UMEX, CO FIX . **16000

*8500 • MRA ■'
**8500 - MOCA

•UMEX, CO FIX GILL CO VORTAC * ' 7600
*16000 • MCA UMEX FIX, BND 

GRL CO  VORTAC CHEYENNE, WY VORTAC 8500

«95.6051 VOR FEDERAL AIRWAY «1
IS AMENDED tO READ IN PART

PUEBLO, CO VORTAC *COtORADO SPRINGS, 950Ó
CO VORTAC

*10000 - MCA COLORADO SPRINGS VORTAC 
NW BND

COLORADO SPRINGS, CO HOHUM, CO FIX *13000
VORTAC

*10000 - MOCA
HOHUM, CO FIX SIGNE. CO FIX : 920Q
SIGNE, CO fIX JEFFCO. CO VOR/DME *9200

*8600 * MOCA
JEFFCO. CO VOR/DME WISER. CO FIX 8000
WISER, CO FIX CHEYENNE. WY VORTAC 9000

«95.6053 VOR FEDERAL AIRWAY 53
IS AMENDED TO READ IN PART

PUEBLO. CO VORTAC DRAKE, CO FIX 7600
ORAKE. CO FIX COLORADO SPRINGS. 9000

CO VORT AC

IS AMENDED TO DELETE

COLORADO SPRINGS, CO «OWA, CO VORTAC 9700
VORTAC

«95.6055 VOR FEDERAL AIRWAY 55
IS AMENDED TO READ IN PART

FALCON. CO VORTAC •HYGEN. CO FIX 8000
- *11300 - MCA HYGEN FOL NW BND

HYGEN, CO FIX •ALLAN, CO FIX -13500
*16000 * <MRA
*15400 - MCA ALIAN «X. NW BND

-12600 - MOCA
ALLAN. CO FIX LARAMIE, WY VORTAC 16000
LARAMIE, WY VORTAC MEDICINE BOW, WY 9400

VORTAC

: «95.6059 VOR FEDERAL AIRWAY 59
IS AMENDED «Y ADDING

GILL CO VORTAC HAMER. WY «X 8000
HAMER, WY FIX CHEYENNE. W i VORTAC 6500

IS AMENDED TO DELETE

CHILT. CO FIX •SHOW, CO FIX 12000
-*11400 • MCA SHOW FOC S BND

SILOW. CO FIX OENVEÄ. CO VORTAC 10000
DENVER. CO VORTAC WENNY, CQ FIX 7300
WENNY, CO FIX NUNNS. CO FIX *8000

*7000 -MOCA
NUNNS. CO FIX CHEYENNE, WY VORTAC 8000

«95.6095 VOR FEDERAL AIRWAY 95
IS AMENDED SO READ IN PART

BLUE MESA. CO VOW ROMLY, CO NX
OME

ME BND 16200
SW BND 1.2000

ROMLY, CO FIX •GORJE, CO FIX 16200
*17000 • MRA

•HOHUM'. CO FIXGORJE, CO FIX -17000
*13100 • MCA HOHUM FOC S BND 

-16200 • MOCA

1
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from  to mea

195.6095 VOR FEDERAL AIRWAY 95— 
Continued

HOHUM. CO FIX FALCON. CO VORTAC 9000

II AMENDED TO DELETE

BALOO. CO FIX BALIF. CO FIX 16200
BALIF, CO FIX TREES. CO FIX 16300
TREES. CO FIX •CHILT, CO FIX

SW BND 16300
NE BND 13000

*13200 - MCA CHILT FIX. SW BND
CHILT, CO FIX MONTH. CO FIX 11600
MONTH. CO FIX FOLES. CO FIX 10200
FOLES. CO FIX KIOWA. CO VORTAC 9000

195.6101 VOR FEDERAL AIRWAY 101
II AMENDED TO READ IN PART

GILL. CO VORTAC ‘ LIBEL, CO FIX “ 10000
*13400 • MCA LIBEL FIX, W BND 

“ 8900 • MOCA

195.6108 VOR FEDERAL AIRWAY 108
IS AMENDED TO READ IN PART

RED TABLE. CO VOR/DME ’ COLORADO SPRINGS. 16000 
CO VORTAC

*10400 • MCA COLORADO SPRINGS VORTAC,
W BND

COLORADO SPRINGS. CO ADANE. CO FIX 9500
VORTAC

ADANE. CO FIX HUGO. CO VORTAC 9000

«95.6132 VOR FEDERAL AIRWAY 132
IS AMENDED TO READ IN PART

CHEYENNE. WY VORTAC RAYME. CO FIX 8500
RAYME. CO FIX AKRON. CO VORTAC 6800

«95.6134 VOR FEDERAL AIRWAY 134
IS AMENDED TO READ IN PART

HERLS. CO FIX ‘ FUNDS. CO FIX 16000
*16500 • MRA

FUNDS, CO FIX BREWS, CO FIX 16500
BREWS, CO FIX ‘ FALCON. CO VORTAC

W BND 16500
E BND 10000

*11600 - MCA FALCON VORTAC. W BND

«95.6148 VOR FEDERAL AIRWAY 148
IS AMENDED TO READ IN PART

FALCON. CO VORTAC ‘ LIMEX. CO FIX 8500
*8500 • MRA

LIMEX, CO FIX *BORDR, CO FIX 7500
*9000 - MRA

FROM TO MEA

«95.6148 VOR FEDERAL AIRWAY 148— 
Continued

BORDR. CO FIX THURMAN. CO VORTAC 7500

«95.6160 VOR FEDERAL AIRWAY 160
IS AMENDED TO READ IN PART 

•BLUE MESA. CO VOR/ “ MURFE. CO FIX 16200
DME

*12900 - MCA BLUE 
“ 15600 - MRA 

MURFE. CO FIX
MESA VOR/DME. NE BND 

•LARKS. CO FIX “ 15000
*15600 • MRA 

“ 14400 - MOCA 
LARKS. CO FIX SIGNE. CO FIX *14400

*13800 - MOCA 
•SIGNE. CO FIX FALCON. CO VORTAC 8800

•11500 - MCA SIGNE 
FALCON. CO VORTAC

FIX. SW BND 
WITNE. CO FIX 8000

WITNE. CO FIX SAYGE, CO FIX *8000
*7200 - MOCA 

SAYGE. CO FIX TUMBL, CO FIX *8000
*6800 - MOCA 

TUMBL. CO FIX SIDNEY, NE VORTAC *8000
*6800 • MOCA

«95.6207 VOR FEDERAL AIRWAY 207
IS AMENDED TO DELETE

DENVER. CO VORTAC GILL CO VORTAC 7000

$95.6220 VOR FEDERAL AIRWAY 220
IS AMENDED TO READ IN PART

KREMMLING. CO VORTAC •HYGEN. CO FIX “ 17000
*17000 • MCA HYGEN FIX SW BND

“ 15600 • MOCA 
HYGEN. CO FIX NIWOT. CO FIX

NE BND 9000
*SW BND 12500

NIWOT, CO FIX GILL CO VORTAC
NE BND 7400
SW BND 10000

GILL, CO VORTAC AKRON. CO VORTAC 7000

$95.6263 VOR FEDERAL AIRWAY 263
IS AMENDED TO READ IN PART

HUGO. CO VORTAC ‘ LIMEX. CO FIX 8500
*8500 • MRA

LIMEX. CO FIX AKRON, CO VORTAC 7000

$95.6328 VOR FEDERAL AIRWAY 328
IS AMENDED TO READ IN PART

KREMMLING, CO VORTAC *SKEED, CO FIX “ 16500
*16500 - MRA 

“ 15800 - MOCA
SKEED. CO FIX *POWDR. CO FIX 14500

*15600 - MRA

2
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FROM TO MEA

«95.6326 VOR FEDERAL AIRWAY 326— 
Continued

POWDR. CO FIX MILE HIGH, CO VORTAC 14000

«95.6356 VOR FEDERAL AIRWAY 356
18 AMENDED SY ADDING

RED TABLE, CO VOR/DME FtSTR. CO FIX
NE BND 15200
SW BND 14000

FtSTR, CO FIX FIDLE. CO FIX 15200
FIDLE. CO FIX ELORE. CO FIX •16500

*15600 • MOCA
•ELORE, CO FIX MILE HIGH. CO VORTAC 7800

*12400 • MCA ELORE FIX. W BND

IS AMENDED TO DELETE

CHEYENNE, WY VORTAC GILL. CO VORTAC 8500
GILL. CO VORTAC WIGGI, CO FIX 7500

«95.6361 VOR FEDERAL AIRWAY 361
IS AMENDED TO READ IN PART

KREMMUNG, CO VORTAC •ALLAN, CO FIX 15200
*16000 • MRA

ALLAN, CO FIX •BARGR. CO FIX 15000
*11700 * MCA BARGR FIX SW BND

BARGR, CO FIX CHEYENNE. WY VORTAC 9000

«95.6366 VOR FEDERAL AIRWAY 366
IS AMENDED TO READ IN PART

HUGO, CO VORTAC •QUAIL. CO FIX 8500
*9500 - MRA

QUAIL. CO FIX •JEFEL, CO FIX 8500
*10500 • MRA

JEFEL, CO FIX FALCON. CO VORTAC 8500

FROM TO MEA

«95.6383 VOR FEDERAL AIRWAY 363
IS DELETED

DENVER, CO VORTAC BYERS, CO FIX 8000
BYERS, CO FIX AKRON, CO VORTAC 7300

«95.6389 VOR FEDERAL AIRWAY 369
IS AMENDED BY ADDING

PUEBLO, CO VORTAC DRAKE, CO FIX 7600
DRAKE, CO FIX FALCON, CO VORTAC 9000

«95.6575 VOR FEDERAL AIRWAY 575
IS AMENDED BY ADDING

MILE HIGH, CO VORTAC NIWOT, CO FIX 8000
NIWOT. CO FIX LARAMIE, WY VORTAC 11300

IS AMENDED TO DELETE

DENVER. CO VORTAC GILL CO VORTAC 7000
GILL CO VORTAC NUNNS, CO FIX 7000
NUNNS, CO FIX KYOTE. CO FIX 9000 ;
KYOTE. CO FIX RAMMS, CO FIX 10000

«95.6593 VOR FEDERAL AIRWAY 593 
IS DELETED

PUEBLO. CO VORTAC HANKO. CO FIX 6900
HANKO. CO FIX 

•9500 • MRA
•AUDRY. CO FIX 9000

AUDRY, CO FIX DENVER, CO VORTAC 9500

3



6552 Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

FROM TO MEA MAA

§95.7010 JET ROUTE NO. 10

II AMENDED TO READ IN FART

BLUE MESA. CO  VOR/DME FALCON, CO VORTAC 16000 45000
FALCON, CO VORTAC NORTH PLATTE. NE VORTAC 16000 45000

«95.7013 JET ROUTE NO. 13

IS AMENDED TO READ IN PART

ALAMOSA. CO VORTAC FALCON. CO VORTAC 23000 45000
FALCON, CO VORTAC . CHEYENNE, WY VORTAC 18000 45000

«95.7017 JET ROUTE NO. 17

It AMENDED TO READ IN PART

PUEBLO. CO VORTAC FALCON. CO VORTAC 18000 45000
FALCON, CO VORTAC CHEYENNE, WY VORTAC 18000 45000
CHEYENNE, WY VORTAC RAPID CITY, SD VORTAC 18000 45000

«95.7020 JET ROUTE NO. 20

IS AMENDED TO READ IN PART

ROCK SPRINGS. WY VORTAC FALCON, CO VORTAC #22000 45000
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

FALCON. CO VORTAC HUGO, CO VORTAC 18000 45000
HUGO. CO VORTAC LAMAR, CO VORTAC 18000 45000

«95.7044 JET ROUTE NO. 44

IS AMENDED TO READ IN PART

ALAMOSA, CO VORTAC FALCON, CO VORTAC 23000 45000
FALCON, CO VORTAC MC COOK. NE VOR/DME 18000 45000

13 AMENDED TO DELETE

SHREW. CO FIX DENVER. CO VORTAC 18000 45000

«95.7052 JET ROUTE NO. 52

IS AMENDED TO READ IN PART

ROCK SPRINGS, WY VORTAC FALCON. CO VORTAC #22000 45000
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

FALCON, CO VORTAC •HUGO, CO VORTAC 18000 45000
HUGO. CO VORTAC LAMAR. CO VORTAC 18000 45000

4
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FROM TO MEA MAA

195.7054 JET ROUTE NO. 54

It AMENDED IY ADDING

POCATELLO. ID VORTAG 
CHEROKEE. WY VORTAC

CHEROKEE, WY VORTAC 
LARAMIE, WY VORTAC

25000
18000-

45000
45000

»95.7056 JET ROUTE NO. 56

It AMENDED TO READ IN FART

HAYDEN. CO  VOR/DME 
RIDJE, CO FIX

RIDJE, CO FIX 
FALCON, CO VORTAC

18000
18000

45000
45000

»95.7060 JET ROUTE NO. 60 11v;

IS AMENDED TO READ IN FART

RED TABLE, CO VOR/DME 
MILE HIGH. CO VORTAC

MILE HIGH, CO VORTAC 
HAYES CENTER, NE VORTAC

18000
18000

45000
45000

»95.7080 JET ROUTE NO. 80

IS AMENDED TO READ IN FART

RED TABLE, CO VOR/DME 
FALCON, CO VORfAC

FALCON, CO VORTAC 
GOODLAND, KS VORTAC

18000
18000

45000
45000

»95.7114 JET ROUTE NO. 114

IS AMENDED TO READ IN FART

MILE HIGH. CO VORTAC 
SIDNEY, NE VORTAC

SIDNEY. NE VORTAC 
O NEILL, NE VORTAC

18000
23000

45000
45000

»95.7116 JET ROUTE NO. 116

IS AMENDED TO READ IN FART

MEEKER, CO VORTAC FALCON, CO VORTAC 20000 45000

»95.7128 JET ROUTE NO. 128

IS AMENDED TO READ IN FART

BLUE MESA, CO VOR/DME 
FALCON, CO VORTAC

FALCON. CO VORTAC 
HAYES CENTER. NE VORTAC

18000
18000

45000
45000

»95.7130 JET ROUTE NO. 130

IS AMENDED TO DELETE

5
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FROM TO MEA MAA

195.7130 JET ROUTE NO. 130-Contlnued

WILSON CREEK, NV VORTAC GRAND JUNCTION. CO VORTAC 18000 45000
GRAND JUNCTION, CO VORTAC BACCA. CO FIX 18000 45000
BACCA, CO FIX CATEL, CO  FIX 26000 45000
CATEL. CO FIX DENVER. CO VORTAC 18000 45000
DENVER, CO VORTAC MC COOK. NE VOR/DME 18000 41000

»95.7154 JET ROUTE NO. 154

IS AMENDED IY ADDING

ROCK SPRINGS. WY VORTAC MILE HIGH. CO VORTAC #21000 45000
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

MILE HIGH, CO VORTAC GARDEN CITY. KS VORTAC 21000 45000

»95.7157 JET ROUTE NO. 157

IS AMENDED IY ADDING

MYTON, UT VORTAC LARAMIE. WY VORTAC #23000 45000
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIGNAL COVERAGE.

IS AMENDED TO READ IN PART

LARAMIE, WY VORTAC SCOTTSBLUFF. NE VORTAC 18000 45000

»95.7168 JET ROUTE NO. 168

IS AMENDED TO DELETE

LAMAR. CO VORTAC HUGO. CO VORTAC 18000 45000
HUGO. CO VORTAC KIOWA. CO VORTAC 18000 45000

»95.7170 JET ROUTE NO. 170

IS AMENDED TO DELETE

MEDICINE BOW. WY VORTAC DENVER, CO VORTAC 18000 45000

»95.7171 JET ROUTE NO. 171

IS AMENDED TO DELETE

HUGO. CO VORTAC KIOWA, CO VORTAC 18000 45000

6
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FROM TO MEA

195.7172 JET ROUTE NO. 172

IS DELETED

KEANN. CO  FIX SIDNEY, NE VORTAC 18000

MAA

45000

7
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§95.8003 VOR FEDERAL AIRWAYS CHANGEOVER POINTS

AIRWAY SEGMENT CHANGEOVER POINTS

FROM TO DISTANCE FROM

V-95

IS AMENDED IY ADDING

BLUE MESA, CO VOR/DME FALCON, CO VORTAC 77 BLUE MESA

V-101

IS AMENDED SY ADDING

GILL, CO VORTAC HAYDEN, CO VOR/DME 71 GILL

i l l  ISIS! i  m

»
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§95.8005 JET ROUTES CHANGEOVER POINTS

AIRWAY SEGMENT CHANGEOVER POINTS

FROM |Q

BLUE MESA, CO  VOR/DME

CHEYENNE, WY VORTAC

FALCON, CO VORTAC

J-10

IS AMENDED BY ADDING

FALCON, CO VORTAC 

J-17

IS AMENDED IV ADDING

RAPID CITY, SD VORTAC 

J-44

IS AMENDED TO READ IN PART 

MC COOK, NE VOR/DME

J-56

DISTANCE FROM

50 BLUE MESA

90 CHEYENNE

90 FALCON

IS AMENDED IY ADDING

HAYDEN, CO VOR/DME FALCON, CO VORTAC
*  USE THE GILL (GLL) VORTAC FROM THE COP TO >

THE RIDJE INT
#55 HAYDEN

RED TABLE, CO VOR/DME

J-60

IS AMENDED IY ADDING 

MILE HIGH, CO VORTAC 39 RED TABLE

MEEKER, CO VORTAC

J-116

IS AMENDED IY ADDING 

FALCON, CO VORTAC 60 MEEKER

BLUE MESA, CO VOR/DME

J-12S

IS AMENDED IY ADDING

FALCON, CO VORTAC 50 BLUE MESA
9
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JET ROUTES CHANGEOVER POINTS-CONT’D.

J-154

IS AMENDED »Y ADDING

ROCK SPRINGS, WY VORTAC MILE HIGH, CO VORTAC #104 ROCK SPRINGS
# USE THE GILl (GLL) VORTAC FROM THE COP TO 

THE AUTIM FIX.

J-157

1$ AMENDED BY ADDING

MYTON, UT VORTAC LARAMIE, WY VORTAC 112 MYTON

10

(FR Doc. 94-3244 Filed 2-10-94; 8:45 amj
BILLING CODE «810-13-C
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DEPARTMENT OF JUSTICE

28 CFR Part 42 
[AQ Order No.. 1843-94]

Nondiscrimination on The Basis of Age 
in Federally Assisted Programs—  
Implementation of The Age 
Discrimination Act of 1975
AGENCY: Department of Justice.
ACTION: Final rule.
SUMMARY: This regulation implements 
the Age Discrimination Act of 1975, as 
amended (Act), with regard to programs 
receiving federal financial assistance 
from the Department of Justice 
(Department).

The Act prohibits, subject to certain 
exceptions, discrimination on the basis 
of age in federally assisted programs.
The Act requires each federal agency 
that extends financial assistance to issue 
an implementing regulation. Also, 
pursuant to the Act, the Secretary of 
Health and Human Services (HHS) has 
issued a general regulation to guide 
federal agencies regarding their 
implementation of the Act. This 
regulation is based upon the HHS 
general regulation.
EFFECTIVE DATE: February 11,1994.
FOR FURTHER INFORMATION CONTACT: 
Stewart B. Oneglia, Chief, Coordination 
and Review Section, Civil Rights 
Division, Department of Justice, 
Washington, DC 20530; (202) 307-2222 
(Voice) or (202) 307-7678 (TDD). This is 
not a toll-free number.
SUPPLEMENTARY INFORMATION:
General

The Age Discrimination Act of 1975, 
as amended (42 U.S.C. 6101-6107), 
covers such practices as the way in 
which recipients of Federal financial 
assistance provide benefits and services. 
The Act does not apply to employment 
practices, except in regard to certain 
programs funded under the Job Training 
Partnership Act, as amended (29 U.S.C. 
1501-1791)).

Unlike the Age Discrimination in 
Employment Act of 1967, as amended 
(29 U.S.C. 621-634), the basic coverage 
of which is limited to persons who are 
at least 40 years of age, the Age 
Discrimination Act applies to any kind 
of age distinction. That is, the present 
Act applies to age-related practices 
[affecting children, elderly persons, or 
[any other persons.

This regulation applies to programs or 
i activities receiving financial assistance 
¡from the Department of Justice. The 
[largest amount of such assistance is 
¡administered by the Office of Justice

Programs (OJP), which provides staff 
support to and coordinates the activities 
of the National Institute of Justice, the 
Bureau of Justice Statistics, the Office of 
Juvenile Justice and Delinquency 
Prevention, and the Bureau of Justice 
Assistance. The Office of Justice 
Programs includes the Office for Victims 
of Crime. Other parts of the Department 
that extend such assistance are the 
Federal Bureau of Investigation, the 
Bureau of Prisons, the Drug 
Enforcement Administration, the 
National Institute of Corrections, the 
Community Relations Service, the U.S. 
Parole Commission, the Immigration 
and Naturalization Service, and the U.S. 
Marshals Service. See Appendix A to 
subpart C of 28 CFR part 42 for a list of 
the Department’s financial assistance 
programs to which this subpart is 
applicable.

This regulation covers federally 
assisted programs or activities in the 
same manner as other civil rights 
authorities, such as title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d- 
2000d-4a), title IX of the Education 
Amendments of 1972, as amended (20 
U.S.C. 1681—1687), and section 504 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 794),
Standards for Determining Age 
Discrimination

The Act sets forth a general 
prohibition against age discrimination 
in federally assisted programs, but the 
prohibition is Subject to three 
exceptions. The general regulation of 
the Secretary of HHS deals with the 
nature of the exceptions (45 CFR part 
90). This regulation (§§42.711-42.736) 
follows the substance of the HHS 
general regulation.
Compliance Procedures

Section 42.731 of the regulation, 
which deals with the handling of 
complaints, is based upon the 
applicable provision of the HHS general 
regulation (45 CFR 90.43(c)). Section 
42.731(b) of the regulation states that a 
complaint may be filed by an 
“aggrieved” person. Section 42.731(a) 
makes clear that this limitation is not 
intended to prevent any person who has 
information regarding a possible 
violation of this regulation from 
providing the information to the 
Department.

Complaints should be sent to the 
component within the Department that 
is responsible for the provision of 
financial assistance to the program or 
activity in which discrimination is 
alleged. Complaints about programs or 
activities receiving financial assistance 
from OJP (including offices coordinated

by OJP) should be directed to: Director, 
Office of Civil Rights Compliance,
Office of Justice Programs, U.S. 
Department of Justice, 633 Indiana 
Avenue, NW., Room 1254-B, 
Washington, DC 20531.

Upon receipt of a complaint, the 
Department will refer it to the Federal 
Mediation and Conciliation Service for 
mediation. If the complaint is not 
resolved after mediation, the 
Department shall promptly investigate 
it.

With regard to means of enforcement 
by the Department, the provisions of the 
Act are similar to those of title VI of the 
Civil Rights Act of 1964 (42 U.S.C. 
2000d—2000d—4a), in that the basis 
means of enforcement are (1) An 
administrative proceeding to terminate 
federal financial assistance or (2) a 
lawsuit by the Department of enjoin 
discriminatory practices. In addition, 
the Act expressly authorizes lawsuits by 
private parties who have exhausted 
their administrative remedies.

Under §42.733(b)(2) of this 
regulation, a final decision terminating 
OJP grants to a recipient may be made 
by the Assistant Attorney General, OJP, 
rather than by the Attorney General.
This provision is consistent with the 
responsibility of the Assistant Attorney 
General, OJP, under the 
nondiscrimination provision of the 
Justice System Improvement Act, as 
amended (42 U.S.C. 3789d(c)).
Effective Date of Prohibitions

HHS has taken the position that the 
Act’s prohibitions became effective on 
July 1,1979. See section 304(a)(5) of the 
Act, as amended (42 U.S.C. 6103(a)(5)). 
The Department of Justice will 
investigate complaints of alleged 
discrimination that occurred on or after 
July 1,1979, the effective date of the 
Age Discrimination Act, and prior to the 
effective date of this regulation, to the 
extent that those complaints charge 
violations of the statute that do not 
require for their resolution the 
interpretive language of this regulation.
Rulemaking History

On May 19,1980, the Department of 
Justice published its proposed 
regulation implementing the Act (45 FR 
32710). We received written comments 
from two members of the public; these 
comments related to the proposed 
section on self-evaluation (which is 
discussed below). We also received 
comments from HHS.

Because of extended delays in the 
interagency review process, it has been 
necessary to review the regulation in its 
entirety to revise and update it. The 
substance of the final regulation is
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essentially the same as the proposed 
regulation. Differences include the 
following:

The proposed rule indicated that it 
would be placed in subpart H of part 42 
of title 28 of the Code of Federal 
Regulations and that sections would be 
numbered 28 CFR 42.600-42.636.
During the intervening years another 
regulation was designated subpart H of 
part 42 of title 28 of the Code of Federal 
Regulations. Accordingly, the final rule 
is added as subpart I of part 42 of title 
28 of the Code of Federal Regulations 
and the sections are numbered 28 CFR 
42.700-42.736.

Reference in the Act to the 
Comprehensive Employment and 
Training Act was substituted for 
reference to the Job Training Partnership 
Act of 1982. See 29 U.S.C. 1592. This 
change is reflected in § 42.701(b) of the 
final regulation.

Components of the Department 
providing federal financial assistance 
have changed since the proposed rule 
was published. There is no longer a Law 
Enforcement Assistance Administration. 
The OJP, which includes the Office of 
Victims of Crime, and which 
coordinates the activities of the- National 
Institute of Justice, the Bureau of Justice 
Statistics, the Office of Juvenile Justice 
and Delinquency Prevention, and the 
Bureau of Justice Assistance, is now the 
major component of the Department 
through which financial assistance is 
provided to recipients. This change is 
reflected in the final regulation.

In a number of instances in which the 
proposed regulation referred to 
“federally assisted program [s]” the final 
regulation refers to “program [s] or 
activities]’’ in order to track completely 
the statutory language. In addition, 
several provisions have been revised to 
incorporate a reference to the recipient’s 
“federally assisted program or activity” 
to clarify the scope of coverage as 
reflecting the language of the statute.
The definition section now includes the 
definition of “program or activity” as 
provided in the Civil Rights Restoration 
Act of 1987 (see 42 U.S.C. 2000d-4a).

The definition of “Secretary,”
§ 42.702, has been amended to refer to 
the Secretary of Health and Human 
Services, rather than to the Secretary of 
Health, Education, and Welfare.

The examples that had been presented 
in the proposed regulation in proposed 
§§42.611-42.613 [cf. final rule,
§§ 42.711-42.713) have been deleted. 
Upon review it was determined that the 
examples did not enhance an 
understanding of the general principles 
articulated in those sections.

In response to HHS’s objection to the 
absence of a provision pertaining to

special benefits for children and elderly 
persons, the final rule includes such a 
provision in § 42.714. This section is 
derived from the HHS regulation 
implementing the Act in HHS’s own 
financial assistance programs (45 CFR 
90.49(c)).

Proposed § 42.622, which would have 
required recipients to prepare a written 
self-evaluation of their compliance with 
the regulation, has been modified in 
§ 42.722 to follow the provisions of 
HHS’s regulation for HHS-assisted 
programs (45 CFR 91.33). «

A new § 42.725 has been added that 
establishes the obligation of recipients 
to execute written assurances, as 
specified by the Department, that the 
recipient will comply with the subpart 
in its federally assisted programs and 
activities.

Proposed § 42.631 has been amended 
in final § 42.731, by addition of a new 
subsection (a), to make clear that any 
person who has information regarding a 
possible violation of this regulation may 
provide the information to the 
Department.

Proposed § 42.631(c) has been revised 
in final § 42.731(d). Section 42.731(d) 
continues to state that complainants and 
recipients may request information from 
the Department concerning the 
complaint process, but the reference to 
“assistance” has been deleted to prevent 
a misunderstanding about the 
Department’s role.

Proposed § 42.631(d)(2), which deals 
with the mediation process, has been 
modified in final § 42.731(e)(2) to 
conform to the general regulation of 
HHS (45 CFR 90.43(c)(3)(ii)).

The Department has added an 
appendix (Appendix A) that provides a 
cross-reference to federal financial 
assistance administered by the 
Department to which this subpart 
applies.

In addition, pursuant to the HHS 
general regulations (45 CFR 90.31(f)), 
the Department has added an appendix 
(Appendix B) that describes age 
distinctions provided in federal statutes 
or Department regulations affecting 
financial assistance administered by the 
Department.
Regulatory Analysis

In accordance with 5 U.S.C. 605(b), 
the Attorney General certifies that this 
rule does not have a significant adverse 
economiq impact on a substantial 
number of small entities. This rule is 
not considered to be a major rule within 
the meaning of section 1(b) of E.O. 
12291, nor does that rule have 
federalism implications warranting the 
preparation of a Federalism Assessment

in accordance with section 6 of E.O. 
12612.
List of Subjects in 28 CFR Part 42

Administrative practice and 
procedure, Age discrimination, Blind, 
Buildings and facilities, Civil rights, 
Employment, Equal educational 
opportunity, Equal employment 
opportunity. Government employees, 
Grant programs, Disabled, Religious 
discrimination, Sex discrimination.

Dated: January 31,1994.

Accordingly, part 42 of title 28 of the 
Code of Federal Regulations is amended 
by adding subpart I to read as follows: 
Janet Reno,
Attorney General.

PART 42—NONDISCRIMINATION; 
EQUAL EMPLOYMENT OPPORTUNITY; 
PO LICIES AND PROCEDURES
Subpart 1—Nondiscrimination on the Basis 
of Age In Federally Assisted Programs and 
Activities; Implementation of the Age 
Discrimination Act of 1975
Sec.
General Provisions
42.700 Purpose.
42.701 Application.
42.702 Definitions.
42.703—42.709 (Reserved]
Standards for Determining Age 
Discrimination
42.710 General prohibition.
42.711 Exception; authorized by law.
42.712 Exception; normal operation or 

statutory objective.
42.713 Exception; reasonable factors other 

than age.
42.714 Special benefits.
42.715 Burden of proof regarding 

exceptions.
42.716-42.719 (Reserved]
Duties of Recipients
42.720 General responsibility.
42.721 Notice to subrecipients.
42.722 Recipient assessment of age 

distinctions.
42.723 Compliance information.
42.724 Remedial and affirmative, action.
42.725 Assurance of compliance. 
42.726-42.729 (Reserved]
Compliance Procedures
42.730 Compliance reviews.
42.731 Complaints.
42.732 Prohibition against intimidation.
42.733 Enforcement procedures.
42.734 Alternative funding.
42.735 Judicial review.
42.736 Private lawsuits.
42.737—42.799 (Reserved]
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Appendix A to Subpart I of Part 42—Federal 
Financial Assistance Administered by 
the Department of Justice to Which This 
Subpart Applies

Appendix B to Subpart I of Part 42—Age 
Distinctions in Federal Statutes or 
Regulations Affecting Financial 
Assistance Administered by the 
Department of Justice

Subpart I—Nondiscrimination on the 
Basis of Age in Federally Assisted  
Programs and Activities; 
Implementation of the Age 
Discrimination Act of 1975

Authority: 42 U.S.C. 6103(a)(4); 45 CFR 
Part 90.
General Provisions 
§42.700 Purpose.

(a) This subpart implements the Age 
Discrimination Act of 1975, as amended 
(42 U.S.C. 5101-6107) (Act). Subject to 
certain exceptions, the Act prohibits 
discrimination on the basis of age in 
programs or activities receiving federal 
financial assistance.

(b) The Secretary of Health and 
Human Services has issued a general 
regulation (45 CFR Part 90) to guide 
other federal agencies regarding 
implementation of the Act. Tins subpart 
is generally based upon that general 
regulation.
§42.701 Application.

(a) This subpart applies to each 
program or activity that Teceives federal 
financial assistance from the 
Department of Justice.

(b) This subpart does not apply to 
employment practices, except to those 
occurring in programs that receive 
federal financial assistance under the 
Job Training Partnership Act.
§42.72 Definitions.

As used in this subpart, the term:
Act means the Age Discrimination Act 

of 1975, as amended, 42 U.S.C. 6101- 
6107. * ¿gj

Action means any act, activity, policy, 
rule, standard, or method of 
administration; or the use of any policy, 
rule, standard, or method of 
administration.

Age distinction means any action 
using age or an age-related term.

Age-related term means a term that 
necessarily implies a particular age or 

! range of ages (e.g., “youth,” “juvenile,” 
“adult,” “older persons,” but not 

I “student”).
Department means the Department of 

Justice.
Federal financial assistance means 

any grant, entitlement, loan, cooperative 
agreement, contract (other than a 

i procurement contract or a contract of

insurance or guaranty), or any other 
arrangement by which the Department 
provides assistance in the form of:

(1) Funds;
(2) Services of federal personnel; or
(3) Real or personal property or any 

interest in or use of such property, 
including—

(1) Transfers or leases of property for 
less than fair market value or for 
reduced consideration; and

(ii) Proceeds from a subsequent 
transfer or lease of property if the 
federal share of its fair market value is 
not returned to the federal government.

FMCS means the Federal Mediation 
and Conciliation Service.

OJP means the Office of Justice 
Programs. OJP coordinates the work of . 
the Bureau of Justice Assistance, the 
National Institute of Justice, the Bureau 
of Justice Statistics, and the Office of 
Juvenile Justice and Delinquency 
Prevention; OJP includes the Office for 
Victims of Crime.

Program or activity means all of the 
operations of—

(1) (i) A department, agency, special 
purpose district, or other 
instrumentality of a state or of a local 
government;

(ii) The entity of such state and local 
government that distributes such 
assistance and each such department or 
agency (and each other state or local 
government entity) to which the 
assistance is extended, in the cases of 
assistance to a state or local government;

(2) (i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or

(ii) A local educational agency (as 
defined in section 198(a)(10) of the 
Elementary and Secondary Education 
Act of 1965, 20 U.S.C. 2891(12)), system 
of vocational education, or other school 
system;

(3) (i) An entire corporation, 
partnership, or other private 
organization, or an entire sole 
proprietorship—

(A) If assistance is extended to such 
corporation, partnership, private 
organization, or sole proprietorship as a 
whole; or

(B) If such entity is principally 
engaged in the business of providing 
education, health care, housing, social 
services, or parks and recreation; or

(ii) The entire plant or other 
comparable, geographically separate 
facility to which Federal financial 
assistance is extended, in the case of 
any other corporation, partnership, 
private organization, or sole 
proprietorship; or

(4) Any other entity which is 
established by two or more of the 
entities described in paragraph (1), (2),

or (3) of this definition, any part of 
which is extended federal financial 
assistance.

Recipient means any state or political 
subdivision, any instrumentality of a 
State or political subdivision, any 
public or private agency, institution, 
organization, or other entity, or any 
person to which federal financial 
assistance is extended, directly or 
through another recipient. “Recipient” 
includes any successor, assignee, or 
transferee, but does not include the 
ultimate beneficiary of the assistance.

Secretary means the Secretary of 
Health and Human Services or his or 
her designee.

United States means the fifty States, 
the District of Columbia, Puerto Rico, 
the Virgin Islands, American Samoa, 
Guam, Wake Island, the Trust Territory 
of the Pacific Islands, the Northern 
Marinas, and the territories and 
possessions of the United States.
§§42.703-42.709 [Reserved]
Standards for Determining Age 
Discrimination
§ 42.710 General prohibition.

(a) Subject to the exceptions 
discussed in §§42.711-42.713, no 
person in the United States shall, on the 
basis of age, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination in 
any program or activity to which this 
subpart applies. This prohibition 
applies to actions taken by a recipient, 
directly or through contractual or other 
arrangements, that have the purpose or 
effect of discriminating on the basis of 
age.

(b) This prohibition encompasses 
treatment of elderly persons, children 
and any other age group. Unless one of 
the exception applies, the recipient may 
use neither a minimum age limit nor a 
maximum age limit in connection with 
receipt of benefits or services or other 
participation in a program subject to 
this subpart.
§ 42.711 Exception; authorized by law.

(a) This subpart does not apply to an 
age distinction contained in a portion of 
a federal or state statute or a local 
statute or ordinance adopted by an 
elected, general-purpose legislative 
body which portion:

(1) Provides any benefits or assistance 
to persons on the basis of age;

(2) Establishes criteria for 
participation in age-related terms; or

(3) Describes intended beneficiaries or 
target groups in age-related terms.

(b) The exception set forth in 
paragraph (a) of this section does not 
extend to regulations adopted by an

ñ



6562 Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

administrative agency pursuant to a 
specific statutory provision or 
otherwise.
§ 42.712 Exception; normal operation or 
statutory objective.

(a) A recipient may take an action that 
would otherwise be prohibited by
§ 42.710(a), if such action reasonably 
takes age into account as a factor 
necessary to the normal operation of or 
the achievement of any statutory 
objective of the program or activity.

(1) “Normal operation” refers to the 
operation of a program or activity 
without significant changes that would 
impair its ability to meet its objectives.

(2) A “statutory objective” of a 
program is a purpose that is expressly 
stated in a federal or state statute or a 
local statute or ordinance adopted by an 
elected, general-purpose body.

(b) This exception applies when the 
following test is met—

(1) Age is used as a measure or 
approximation of one or more other 
characteristics;

(2) Hie other characteristic must be 
measured or approximated in order to 
continue the normal operation of the 
program or to achieve any statutory * 
objective of the program;

(3) The other characteristic can be 
reasonably measured or approximated 
by the use of age; and

(4) The other characteristic is 
impractical to measure directly on an 
individual basis.

(c) The question whether an age 
distinction comes within this section 
depends upon the particular facts, 
including the nature and purpose of the 
program, the basis for and the nature 
and purpose of the age distinction, and 
the manner in which the age distinction 
is used.
§  42.713 Exception; reasonable factors 
other than age.

(a) A recipient may take an action, 
otherwise prohibited by § 42.710(a), that 
affects age groups differently, if such 
differentiation is based upon reasonable 
factors other than age.

(b) This exception does not apply to 
the use of an explicit age distinction, 
but to conduct that has the effect of 
differentiating among age groups. This 
exception applies when the factor (other 
than age) upon which the recipient's 
action is based bears a direct and 
substantial relationship to the normal 
operation of or achievement of a 
statutory objective of the program.
§42.714 Special benefits.

If a recipient operating a program 
provides special benefits to the elderly 
or to children, such use of age

distinctions shall be presumed to be 
necessary to the normal operation of the 
program, notwithstanding the 
provisions of § 42.712.
§ 42.715 Burden of proof regarding 
exceptions.

The burden of proving that an age 
distinction or other action falls within 
the exceptions described in §42.712 and 
§ 42.713 is on the recipient. This 
allocation of the burden of proof applies 
in proceedings by the Department to 
enforce the Act.
§§42.716-42.719 [Reserved]

Duties of Recipients
§42.720 General responsibility.

Regarding any program subject to this 
subpart, the recipient has primary 
responsibility to ensure compliance 
with the Act and this subpait. The 
recipient also has responsibility to 
maintain records, provide information, 
and to afford access to its records to the 
Department to the extent required to 
determine whether it is in compliance 
with the Act.
§ 42.721 Notice to subrecipients.

Any recipient that receives federal 
financial assistance from the 
Department and extends such assistance 
to subrecipients shall give its 
subrecipients written notice of their 
obligations under this subpart.
§  42.722 Receipient assessm ent of age 
distinctions.

(a) As part of a compliance review 
under § 42.730 or complaint 
investigation under § 42.731, the 
Department may require a recipient 
employing the equivalent of 15 or more 
employees to complete a written self- 
evaluation, in a manner specified by the 
responsible Department official, of any 
age distinction, imposed in its program 
or activity receiving federal financial 
assistance from the Department to assess 
the recipient’s compliance with the Act.

(b) Whenever a recipient assessment 
indicates a violation of the Act and this 
subpart, the recipient shall take 
corrective action.
§42.723 Compliance Iniormation.

(a) Upon request by the Department, 
a recipient shall make available to the 
Department information necessary to 
determine whether the recipient is 
complying with this subpart.

(b) Each recipient shall permit 
reasonable access by the Department to 
the recipient’s facilities, books, records 
and other sources of information 
concerning the recipient’s compliance 
with this subpart.

§ 42.724 Remedial and affirmative action.
(a) If the Department finds that, in 

violation of this subpart, a recipient has 
discriminated on the basis of age, the 
recipient shall take remedial action that 
the Department considers necessary to 
overcome the effects of the 
discrimination.

(b) Even in the absence of a finding of 
discrimination, a recipient, in 
administering a program, may take steps 
to overcome the effects of conditions 
that resulted in limited participation on 
the basis of age.
§ 42.725 Assurance of compliance.

Each recipient of federal financial 
assistance from the Department shall 
sign a written assurance as specified by 
the Department that it will comply with 
this subpart in its federally assisted 
programs and activities.
§§ 42.726—42.729 [Reserved]
Compliance Procedures
§42.730 Compliance reviews.

The Department may conduct a pre- 
award or post-award compliance review 
of an applicant or a recipient to 
determine compliance with this subpart. 
When a compliance review indicates 
probably noncompliance, the 
Department shall inform the applicant 
or recipient and shall promptly begin 
enforcement as described in § 42.733.
§42.731 Complaints.

(a) General. This section provides for 
the filing, by aggrieved persons, of 
complaints alleging violation of this 
subpart. Although the complaint 
process is limited to aggrieved persons, 
any person who has information 
regarding a possible violation of this 
subpart may provide it to the 
Department.

(0) Receipt o f complaints. (1) Any 
aggrieved person, individually or as a 
member of a class, may file with the 
Department a written complaint alleging 
a violation of this subpart. A complaint 
may be filed by a representative of an 
aggrieved person. A complaint must be 
filed within 180 days of die date the 
complaint first knew of the alleged 
violation. However, this time limit may, 
for good cause shown, be extended by 
the Department.

(2) The Department shall promptly 
review each such complaint for 
sufficiency. A complaint will be deemed 
sufficient if it—

(1) Describes an action that may 
constitute a violation of this subpart; 
and

(ii) Contains information necessary for 
further processing the., identifies the 
parties involved, states the date when
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the complainant first learned of the 
alleged violation, and is signed by the 
complainant).

(3) When a complaint is deemed 
sufficient, the Department shall 
promptly refer it to the FMCS for 
mediation.

(4) When a complaint is deemed 
insufficient, the Department shall advise 
the complainant of the reasons for that 
determination. A complainant shall be 
freely permitted to add information 
necessary for further processing.

(c) Representation of parties. During 
each stage of the complaint process, the 
complainant and the recipient may be 
represented by an attorney or other 
representative.

(d) Assistance from the Department. 
Any complainant or recipient may 
request from the Department 
information regarding the complaint 
process.

(e) Mediation. (1) When a complaint 
is referred for mediation, the 
complainant and the recipient shall 
participate in the mediation process to 
the extent necessary either to reach an 
agreement or to enable the mediator to 
determine that no agreement can be 
reached. No determination that an 
agreement is not possible shall be made 
until the mediator has conferred at least 
once, jointly or separately, with each of 
the parties.

(2) If the complainant and the 
recipient reach an agreement, they shall 
reduce the agreement to writing and 
sign it. The mediator shall send a copy 
of the agreement to the Department.

(3) If, after 60 days after the 
Department’s receipt of a complaint, no 
agreement is reached or if, within that 
60-day period, the mediator determines 
that no agreement can be reached, the 
mediator shall return the complaint to 
the Department.

(4) The mediator shall protect the 
confidentiality of information obtained 
during the mediation process. No 
mediator shall testify in any 
adjudicative proceeding, produce any 
document, or otherwise disclose any 
information obtained during the 
mediation process without prior 
approval of the Director of the FMCS.

(f) Department investigations. The 
Department shall promptly investigate 
any complaint that is unresolved after 
mediation or is reopened because of 
violation of a mediation agreement. An 
investigation should include a review of 
the pertinent actions or practices of the 
recipient and the circumstances under 
which the alleged discrimination 
occurred. During an investigation the 
Department shall take appropriate steps 
to obtain informal resolution of the 
complaint.

(g) Resolution of matters. Cl) where, 
prior to any finding by the Department 
of probable noncompliance with this 
subpart, discussions between the 
Department and the parties result in 
settlement of a complaint, the 
Department shall prepare an agreement 
to be signed by the parties and an 
authorized official of the Department. A 
settlement shall not affect the operation 
of any other enforcement efforts of the 
Department, including compliance 
reviews dr investigation of other 
complaints involving the recipient.

(2) If the Department determines that 
an investigation pursuant to paragraph 
(f) of this section indicates probable 
noncompliance with this subpart, the 
Department shall inform the recipient 
and shall promptly begin enforcement 
pursuant to § 42.733.

(3) If the Department determines that 
an investigation does not indicate 
probable noncompliance, the 
Department shall inform the recipient 
and the complainant. The Department 
shall also inform the complainant of his 
or her right to bring a civil action as 
described in § 42.736.
§ 42:732 Prohibition against intimidation.

A recipient may not intimidate or 
retaliate against any person who 
attempts to assert a right secured by the 
Act and this suppart or who cooperates 
in any mediation, investigation, hearing, 
or other aspect of the Department’s 
compliance procedure.
§ 42.733 Enforcement procedures.

(a) Voluntary compliance. When a 
compliance review or complaint 
investigation results in a finding of 
probable noncompliance with this 
subpart, the Department shall attempt to 
obtain voluntary compliance. An 
agreement for voluntary compliance 
shall describe the corrective action to be 
taken and time limits for such action 
and shall be signed by the recipient and 
an authorized official of the Department.

(b) Means of enforcement—(1)
General, (i) The Department may seek to 
enforce this subpart—

(A) By administrative proceedings 
that may lead to termination or refusal 
of federal financial assistance to the 
particular program; or

(B) By any other means authorized by 
law. Such other means include lawsuits 
by the Department of enjoin violations 
of this subpart.

(ii) To the extent consistent with the 
Act, the Department, in enforcing this 
subpart, shall follow the procedures 
applicable to enforcement of title VI of 
the Civil Rights Act of 1964.

(2) Termination of federal financial 
assistance. With regard to enforcement

of this subpart through the termination 
or refusal of federal financial assistance, 
the Department shall follow the 
provisions of its title VI regulation f 
concerning notice (28 CFR 42.180(c)), 
hearings (28 CFR 42.109), and decisions 
(28 CFR 42.110). However, with respect 
to programs receiving federal financial 
assistance from a component of the 
Department’s Office of Justice Programs 
(OJP), the requirement of 28 CFR 
42.110(e) that a sanction be approved by 
the Attorney General shall not apply; 
that function may be performed by the 
Assistant Attorney General, OJP.

(3) Other means of enforcement. With 
regard to enforcement of this subpart 
through other means, the Department 
shall follow the procedures of 28 CFR 
42.108(d). In addition, at least 30 days 
before commencing a lawsuit or taking 
other action pursuant to paragraph
(b)(l)(i)(A) of this section, the 
Department shall send an appropriate 
report to the committees of the House of 
Representatives and the Senate having 
legislative jurisdiction over the program 
involved.

(c) Deferral. When a proceeding for 
the termination or refusal or federal 
financial assistance is initiated pursuant 
to paragraph (b)(l)(i)(A) of this section, 
the Department may defer granting new 
federal financial assistance to the 
recipient.

(lj New federal financial assistance 
includes any assistance for which, 
during the deferral period, the 
Department requires an application or 
approval, including renewal or 
continuation of existing activities or 
authorization of new activities. New 
federal financial assistance does not 
include assistance approved prior to 
initiation of the administrative 
proceeding or increases in funding as a 
result of a change in the manner of 
computing formula awards.

(2) A deferral may not begin until the 
recipient has received a notice of 
opportunity for a hearing. A deferral 
may not continue for more than 60 days 
unless a hearing has begun within that 
time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient and the 
Department. A deferral may not 
continue for more than 30 days after the 
close of the hearing, unless the hearing 
results in a finding against the recipient.
§42.734 Alternative funding.

When assistance to a recipient is 
terminated or refused pursuant to 
§42.733(b)(l)(i)(A), the Department may 
disburse the withheld funds directly to 
an alternate recipient serving the same 
area (i.e., a public or nonprofit private 
organization or agency or state or

/



6564 Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

political subdivision of the state). Any 
such alternate recipient must 
demonstrate the ability to comply with 
the requirements of this subpart and to 
achieve the goals of the federal statute 
authorizing the assistance.
§42.735 Judicial review.

A final decision of the Department in 
an administrative proceeding pursuant 
to § 42.733(b)(l)(i)(A) is subject to 
judicial review as provided in section 
306 of the Act, 42 U.S.C. 6105.
§42.736 Private lawsuits.

(a) Upon exhausting administrative 
remedies under the Act, a complainant 
may file a civil action to enjoin a 
violation of the Act. Administrative 
remedies are exhausted if—

(1) 180 days have elapsed since the 
complainant filed the complaint and the 
Department has made no finding with 
regard to the complaint; or

(2) The Department issues a finding, 
pursuant to § 42.731(g)(3), in favor of 
the recipient.

(b) Whenever administrative remedies 
are exhausted in accord with paragraph
(a) of this section, the Department shall 
promptly inform the complainant that

(1) The complainant may bring a civil 
action in a United States district court 
for the district in which the recipient is 
located or transacts business;

(2) A complainant who prevails in 
such an action has the right to be 
awarded reasonable attorney’s fees, if 
the complainant demands such an 
award in the complaint initiating the 
lawsuit;

(3) Before commencing the action, the 
complainant must give 30 days’ notice 
by registered mail to the Secretary, the 
Attorney General, and the recipient;

(4) The notice must state the nature of 
the alleged violation, the relief 
requested, the court in which the action 
will be brought, and whether attorney’s 
fees will be demanded; and

(5) The complainant may not bring an 
action if the same alleged violation by 
the recipient is the subject of a pending 
action in any court of the United States.
§§ 42.737-42.799 [Reserved]

Appendix A to Subpart I of Part 4 2 —  
Federal Financial Assistance 
Administered by the Department of 
Justice to Which This Subpart Applies

Note: Failure to list a type of federal 
assistance in Appendix A shall not mean, if 
the Age Discrimination'Act is otherwise 
applicable, that a program or activity is not 
covered. For the text of Appendix A to 
subpart I, see Appendix A to subpart C of this 
part.

Appendix B to Subpart I of Part 42— 
Age Distinctions in Federal Statutes or 
Regulations Affecting Financial 
Assistance Administered by the 
Department of Justice

Section 90.31(f) of HHS’ the general 
regulations (45 CFR Part 90) requires each 
federal agency to publish an appendix to its 
final regulation containing a list of age 
distinctions in federal statutes and 
regulations affecting financial assistance 
administered by the agency. This appendix is 
the Department’s list of federal.statutes and 
Department regulations that contain age 
distinctions that:

(1) Provide benefits or assistance to 
persons based upon age; or

(2) Establish criteria for participation in 
age-related terms; or

(3) Describe intended beneficiaries or target 
groups in age-related terms.

The Department administers financial 
assistance under the Juvenile Justice and 
Delinquency Prevention Act of 1974, as 
amended (42 U.S.C. 5601-5672). This statute 
reflects the basic distinction between 
criminal justice systems for adults and 
juvenile justice systems, and the entire 
statute is predicated upon making 
distinctions on the basis of age between 
juveniles and adults. Such age distinctions 
are set forth throughout this statute, 
including provisions establishing programs 
of financial assistance to juvenile justice 
systems and for purposes related to the 
prevention of juvenile delinquency. The 
Department’s current regulations pertaining 
to formula grants under this statute are set 
forth at 28 CFR part 31 (CFDA No. 16.540).
In order to implement the statutory purposes, 
these regulations reflect the same age 
distinctions between juveniles and adults as 
"are contained in the statute. The same statute 
also provides for discretionary special 
emphasis grants for whidh there are program 
announcements issued (CFDA No. 16.541), 
and this program also necessarily reflects the 
basic statutory distinction based on age.

The Department is authorized to extend 
financial assistance under the Missing 
Children’s Assistance Act, as amended (42 
U.S.C. 5771-5777). This law is concerned 
with problems related to missing children, 
and, thus, it contains many age-related 
references to children, including references 
in connection with the provision of financial 
assistance. Program announcements are 
issued in connection with this program 
(CFDA No. 16.543).

The Department is authorized to extend 
financial assistance pursuant to the Omnibus 
Crime Control and Safe Streets Act of 1968, 
as amended (42 U.S.C 3701-3797). Among 
the statutory purposes of this law is the 
provision of grants addressing problems 
related to juvenile delinquency and problems 
related to crimes committed against elderly 
persons. Accordingly, this law also reflects 
the basic distinction between criminal justice 
systems for adults and juvenile justice 
systems. This law also singles out elderly 
persons as a special target group to benefit 
from its programs. The Department’s 
regulations concerning block grants 
authorized under this statute are set forth at

28 CFR part 33. These regulations reflect the 
statutory authorizations for such block 
grants, which specifically authorize funds 
for, among other things, programs addressing 
problems related to juvenile delinquency and 
programs addressing the problem of crimes 
committed against elderly persons (CFDA 
No. 16.573). Similarly, the statute provides 
for discretionary grants to enhance and 
complement the block grants (CFDA No. 
16.574) and has been amended to provide a 
focus on narcotics control (CFDA No.
16.580).

The Department is authorized to extend 
financial assistance under the Victims of 
Crime Act of 1984, as amended (42 U.S.C 
10601-10604). Among other things, in order 
to qualify for funds under one grant program, 
a state must certify that priority will be given 
to eligible crime victim assistance programs 
that help victims of certain crimes, including 
child abuse. In addition, among the services 
to victims of crime for which funding is 
available is “short term child care services” 
(CFDA Nos. 16.575 and 16.576).

The Department is authorized to make 
grants to Native American Indian tribes with 
funds reserved to the Office of Victims of 
Crime under the Victims of Crime act of 
1984, as amended (42 U.S.C 10601(g)). The 
primary purpose of the funding is to assist 
Native American Indian tribes with handling 
child abuse cases, particularly child sexual 
abuse (CFDA No. 16.583).

The Department is authorized to extend 
financial assistance to state and local 
authorities for narcotics control under the 
Anti-Drug Abuse Act of 1988 (Pub. L. 100- 
690,102 Stat. 4181), which extends and/or 
modifies each of the previously noted laws. 
The statute reflects the basic distinction 
between criminal justice systems for adults 
and juveniles (CFDA Nos. 16.579 and 
16.582),
(FR Doc. 94-2535 Filed 2-10-94; 8:45 amj 
BILUNG CODE 4410-01-M

DEPARTMENT OF VETERANS 
AFFAIRS

Office of the Secretary

38 CFR Part 14
RIN 2900-AE76

Testimony of Department Personnel 
and Production of Department Records 
in Legal Proceedings
AGENCY: Department of Veterans Affairs. 
ACTION: Final rule.
SUMMARY: The Department of Veterans 
Affairs (VA) is establishing procedures 
that must be followed when VA 
personnel, as defined in the rules, are to 
provide testimony or produce records in 
legal proceedings. These procedures are 
necessary for reasons including to 
ensure more efficient use of VA 
resources in meeting the Department’s 
mission (VA attorneys and employees
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currently spend a considerable amount 
of time responding to requests or 
demands for VA documents or 
testimony by VA personnel), to 
minimize the possibility of involving 
VA in controversial issues not related to 
its mission, to maintain the impartiality 
of VA among persons and entities 
involved in disputes in which the 
United States does not have an interest, 
to protect sensitive, confidential 
information and the deliberative 
processes of VA, and to enhance VA’s 
ability to respond to such requests. 
EFFECTIVE DATE: March 14 ,1994.
FOR FURTHER INFORMATION CONTACT: 
Questions concerning the application of 
the rules to the production of 
Department records should be directed 
to: Jeffrey C. Corzatt, Staff Attorney 
(024H2), Office of General Counsel, 
Department of Veterans Affairs, 810 
Vermont Ave., NW., Washington, DC 
20420, (202) 633-7240. Questions 
concerning the application of the rules 
to the testimony of Department 
personnel should be directed to: Joseph 
M. Vallowe, Staff Attorney (023K),
Office of General Counsel, Department 
of Veterans Affairs, 810 Vermont Ave., 
NW., Washington, DC 20420, (202) 633- 
7186.
SUPPLEMENTARY INFORMATION: 
Background

On July 22,1993, the Department of 
Veterans Affairs published a notice of 
proposed rulemaking (NPRM) (58 FR 
39174, July 22,1993) to promulgate 
regulations at 38 CFR part 14 
establishing procedures governing the 
appearance of VA personnel, as 
witnesses in order to testify or produce 
official documents in legal proceedings, 
in response to requests or demands for 
such documents or testimony. Interested 
parties were invited to submit written 
comments on or before August 23,1993. 
Three comments were received.

As VA noted in its NPRM, private 
litigants are requesting or demanding 
the production of VA records or 
testimony by VA personnel or both in a 
large and apparently increasing number 
of cases. VA has a large hospital and 
benefits delivery system serving 
millions of veterans and their 
dependents. Further, VA participates in 
a wide range of activities, such as 
medical research, that benefits not only 
our veteran population, but also the 
general public. All of these activities 
generate records that contain 
information concerning individuals or 
issues of local or national significance. 
These documents and our personnel’s 
expertise are being sought more often 
for use in legal proceedings in which

the United States is neither involved nor 
has an interest. Responding to these 
requests and demands for documents 
and for testimony can be burdensome 
and time consuming. When employees 
are required to testify in depositions, 
hearings or trials that are brought for 
private purposes, employees are taken 
away from their official duties. Often 
these demands or requests are made on 
very short notice.

The final rules establish new 
procedural requirements that private 
litigants must meet before VA would 
produce documents or make an 
employee available to testify in a private 
legal or administrative proceeding.
These procedures are not intended to 
inflict an unnecessary burden on private 
litigants. Rather, VA’s goals are to 
conserve VA resources, to minimize the 
possibility of involving VA in 
controversial issues not related to its 
mission, to maintain the Department’s 
impartiality among private litigants, to 
protect the confidentiality of VA’s 
deliberative processes, and to enhance 
VA’s ability to respond more efficiently 
to requests and demands for records and 
testimony.

As noted in the NPRM, the legal 
proceedings covered by the final rule 
are any administrative or judicial 
activities traditionally conducted within 
the executive or judicial branches of 
Federal, state, local, or foreign 
governmental entities in which the 
United States: (i) Is not a party; (ii) is 
not represented; (iii) does not have a 
direct and substantial interest; and (iv) 
is not providing representation to any 
individual or entity that is a party.

The proposed rules do not cover 
activities that are not legal proceedings, 
such as Congressional requests for 
records or testimony, or requests for 
records under the Freedom of 
Information Act, 5 U.S.C. 552, or under 
the Privacy Act, 5 U.S.C. 552a. The final 
rules do not infringe upon or displace 
responsibilities committed to the 
Department of Justice in conducting 
litigation on behalf of the United States.

The final rules do not remove the 
need to comply with any applicable 
confidentiality provisions, such as the 
Privacy Act, or 38 U.S.C. 7332, and their 
implementing regulations before there is 
legal authority to release records or 
provide testimony pursuant to a request 
or demand covered by these rules. In 
fact, if the requirements of those 
confidentiality statutes and the 
implementing regulations are not met, 
records or testimony cannot be provided 
even where the requirements of these 
regulations are met.

As stated in the NPRM, the rules 
address VA’s concern over the need to

conserve official personnel resources for 
the performance of the agency’s 
statutory duties while at the same time 
attempting to accommodate legitimate 
requests or demands for official records 
or testimony to the extent possible. 
Additionally, there is a need for 
uniformity within the VA system in our 
responses to these requests or demands.

If a party fails to follow the 
Department’s procedures or if VA 
determines that it will not comply with 
a demand, VA may move to quash the 
demand. If a response to a demand is 
required before the court rules on the 
motion to quash and the court fails to 
stay the demand, the employee would 
appear with agency counsel at the time 
and place stated in the demand, 
produce a copy of these regulations, and 
respectfully decline to testify or produce, 
any documents. If the court orders the 
employee’s testimony, VA counsel may 
permit an exception under § 14.807(e), 
or, consistent with long-standing case 
law, direct the employee not to testify. 
For example, VA counsel might permit 
the employee to give factual testimony 
if permission would have been granted 
had the party seeking the testimony 
followed the procedures set forth in 
these rules. This would prevent a 
miscarriage of justice by not subjecting 
the employee to a contempt charge. In 
appropriate circumstances, agency 
counsel could still appeal the denial of 
the motion to quash.

The VA’s new rules provide that VA 
employees generally would not be 
permitted to testify as an expert or 
opinion witness concerning official VA 
information, subjects or activities at a 
hearing or trial in legal proceedings 
between private litigants. They would 
only be allowed to testify as to facts 
within their personal knowledge in 
these proceedings under limited 
circumstances.

The Department’s new rules do not 
apply to situations iri which an 
employee, although on official duty, 
observes facts regarding matters that do 
not arise out of his or her official duties. 
For example, while driving a 
government vehicle on agency business, 
a VA employee witnesses an automobile 
accident. The rules would not govern 
efforts to obtain the employee’s 
testimony as to what the employee saw.

As stated in the NPRM, the rule does 
not interfere with the rights of VA 
personnel as private citizens or the 
rights of veterans and other private 
parties to invoke the powers of the 
courts.
Discussion of Comments

Two comments were from veterans 
service organizations and one was from

/
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a VA employee. These comments are 
discussed below.

One commenter suggested that the 
regulations specifically state that they 
do not cover the production of 
witnesses and documents in the regular 
business and proceedings of the VA, 
that is, in administrative or judicial 
proceedings involving programs and 
laws administered by VA. It appears 
that the commenter was concerned 
about the rules’ potential application to 
such VA activities as benefits 
adjudication proceedings in VA’s 
Regional Offices or before the Board of 
Veterans Appeals, or in litigation before 
the Court of Veterans Appeals. In these 
situations, VA either would be a party 
to the proceedings or would have a 
direct and substantial interest in them. 
As explained in the preamble to the 
NPRM, under the terms of the 
regulations, they would not apply to 
either type of proceeding. However, so 
that there is no doubt on the matter, VA 
has modified the regulations to state 
expressly that they do not apply to 
proceedings involving a claim or 
dispute as to the rights of a beneficiary 
or obligations or liabilities of the United 
States under any law or program 
administered by the Department of 
Veterans Affairs.

The same commenter also suggested 
that in addition to mentioning that the 
regulations do not apply when the 
Department and the United States is a 
party to the proceedings, the regulations 
should also mention that they do not 
apply when the Secretary of Veterans 
Affairs is a party in his or her official 
capacity. The Department accepts this 
suggestion and the regulations now do 
not apply when the Secretary of 
Veterans Affairs is a party to the 
proceedings.

Another commenter suggested that 
the regulations specify that they do not 
apply to requests by a veteran or that 
veteran’s representative for access to the 
veteran’s records for use in an 
administrative or judicial claim for 
benefits administered by the 
Department of Veterans Affairs. The 
commenter was concerned that the 
proposed regulations would supplant 
current VA procedures for individuals 
and their representatives to obtain 
access to the veterans’ claims records in 
order to pursue their claims. The VA 
accepts this suggestion.

The same commenter also suggested 
that the regulations provide that they 
apply to copies of VA records in the 
possession of veterans service 
organizations in order to control the 
release of these records. Historically , VA 
has taken the legal position that once 
records have been obtained by a

veterans service organization pursuant 
to a properly executed power of attorney 
or consent, the copies obtained by the 
service organization generally are no 
longer subject to control by VA. 
Consequently, VA cannot extend the 
reach of these regulations to copies of a 
veteran’s records in the possession of a 
veterans service organization.,

The third commenter was concerned 
about the impact the proposed 
regulations would have upon the 
production of VA records in 
proceedings in the Republic of the 
Philippines which are already governed 
by Department of State procedures. It 
was not the intent of these regulations 
to change or replace existing 
Department of State procedures 
governing the production of records in 
legal proceedings in any foreign 
jurisdiction, including the Republic of 
the Philippines. Accordingly, the VA 
has modified the regulations to state 
specifically that they do not supplant 
Department of State procedures 
governing the production of records or 
witnesses in response to requests or 
demands in foreign legal proceedings.
Regulatory Flexibility Act

The Secretary of Veterans Affairs has 
certified that these proposed rules will 
not have a significant economic impact 
on a substantial number of small entities 
as they are defined in the Regulatory 
Flexibility Act, 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b), the 
regulations, therefore, are exempt from 
the initial and final regulatory flexibility 
analyses requirements of sections 60S 
and 604.

This certification can be made 
because the rules affect the conduct of 
VA activities and actions of VA 
personnel. They will have no significant 
economic impact on small entities, i.e., 
small businesses, small private and 
nonprofit organizations and small 
governmental jurisdictions.

There are no Catalog of Federal 
Domestic Assistance numbers for this 
program.
List of Subjects in 38 CFR Part 14

Government employees, Lawyers, 
Legal services, Veterans.
Jesse Brown,
Secretary of Veterans Affairs.

In Consideration of the foregoing, the 
Department of Veterans Affairs amends 
38 CFR Part 14, Legal Services, General 
Counsel to include the following:

PART 14—LEG A L SERVICES, 
GENERAL COUNSEL

1. The authority citation for part 14 is 
revised to read as follows:

Authority: 5 U.S.C. 301, 38 U.S.C 501(a), 
5502, 5902-5905, unless otherwise noted.

2. In part 14, §§14.800 through 14.810 
and an undesignated center heading 
prior to § 14.800 are added to read as 
follows:
Testimony of Department Personnel and 
Production of Department Records in Legal 
Proceedings
Sec.
14.800 Purpose.
14.801 Applicability.
14.802 Definitions.
14.803 Policy.
14.804 Factors to consider.
14.805 Contents of a demand or request.
14.806 Scope of testimony or production.
14.807 Procedure when demand or request 

is made.
14.808 Expert or opinion testimony.
14.809 Demands or requests in legal 

proceedings for records protected by 
confidentiality statutes.

14.810 Fees.

Testimony of Department Personnel 
and Production of Department Records 
in Legal Proceedings
§ 14.800 Purpose.

Sections 14.800 through 14.810 
establish policy, assign responsibilities 
and prescribe procedures with respect 
to:

(a) The production or disclosure of 
official information or records of the 
Department of Veterans Affairs (VA); 
and

(b) The testimony of present or former 
VA personnel relating to any official 
information acquired by any individual 
as part of that individual’s performance 
of official duties, or by virtue of that 
individual’s official status, in federal, 
state or other legal proceedings covered 
by these regulations.
(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301.)

§  14.801 Applicability.
(a) Sections 14.800 through 14.810 

apply to:
11) Contractors and subcontractors 

which undertake a VA activity or 
maintain VA records when the contract 
covering their actions provides that 
these regulations apply, as well as the 
personnel of contractors and 
subcontractors.

(2) All components of the Department, 
including Canteen Service, the Office of 
Inspector General, and all staff offices, 
services and administrations, and their 
personnel.

(b) Sections 14.800 through 14.810 do 
not apply to:

(1) Testimony or records provided in 
accordance with Office of Personnel 
Management regulations implementing 
5 U.S.C. 6322.
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(2) (i) Legal proceedings in which the 
Department of Veterans Affairs, the 
Secretary of Veterans Affairs or the 
United States is a party, is represented 
or has a direct and substantial interest; 
or s

(ii) Legal proceedings in which an 
individual or entity is a party for whom 
the United States is providing 
representation.

(3) Legal proceedings in which VA 
personnel are to testify while in leave or 
off-duty status as to matters which are 
purely personal and that do not arise 
out of, or relate in any way to, the 
personnel’s official duties or to the 
functions and activities of the VA or the 
United States.

(4) Official comments on matters in 
legal proceedings, where appropriate.

(5) Disclosures, in the absence of a 
request or demand, of information or 
records by VA components, particularly 
the Office of Inspector General, to 
federal, state, local and foreign law 
enforcement or regulatory agencies.

(6) Congressional demands or requests 
for testimony or documents.

(7) Requests for, and release of, 
records under the Freedom of 
Information Act, 5 U.S.G. 552, and the 
Privacy Act, 5 U.S.C. 552a.

(8) Disclosures in child support and 
alimony proceedings under the 
authority of 42 U.S.C. 659 and 
regulations promulgated by the Office of 
Personnel Management implementing 
that section.

(9) Legal proceedings before or 
involving the VA concerning a claim or 
dispute as to the rights of a beneficiary 
or obligations or liabilities of the United 
States under any law or program 
administered by the Department of 
Veterans Affairs.

(10) Requests by a veteran or that 
veteran’s representative for access to the 
veteran’s records for use in an 
administrative or judicial claim for 
benefits administered by the 
Department of Veterans Affairs.

(11) Foreign legal proceedings 
covered by Department of State 
procedures governing the production of 
records or witnesses in response to 
requests or demands in connection with 
foreign legal proceedings.

(c) Sections 14.800 through 14.810 are 
not intended to, and do not:

(1) Waive the sovereign immunity of 
the United States;

(2) Infringe upon or displace the 
responsibilities committed to the 
Department of Justice in conducting 
litigation on behalf of the United States 
in appropriate cases;

(3) Remove the need for the 
Department to comply with any 
applicable legal confidentiality

provisions, such as the Privacy Act, 
before having the legal authority to 
make any disclosure or providing any 
testimony under these regulations. 
(Sections 14.800 through 14.810 do not 
give VA disclosure authority under 
applicable confidentiality statutes; 
absent disclosure authority granted by 
those statutes, information and records 
subject to those laws may not be 
disclosed, or testimony given as to them 
under the procedures established in 
these regulations); or

(4) Preclude treating any written 
request for agency records that is not in 
the nature of a request or demand 
related to legal proceedings as a request 
under the Freedom of Information or 
Privacy Acts.
(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301.)

§14.802 Definitions.
(a) Demand. Order, subpoena, or other 

demand of a court of competent 
jurisdiction, or other specific authority 
or under color of law, for the 
production, disclosure, or release of VA 
information or records or for the 
appearance and testimony of VA 
personnel as witnesses.

(b) Request. Any informal request, by 
whatever method, from a party, a party’s 
attorney, or any person acting on behalf 
of a party, for die production of VA 
records or information or for the 
testimony of VA personnel as witnesses, 
which has not been ordered by a court 
of competent jurisdiction or other 
specific authority or under color of law.

(c) VA personnel. All present and 
former officers and employees of the VA 
and any other individuals who are or 
have been appointed by, or subject to 
the supervision, jurisdiction, or control 
of the Secretary of Veterans Affairs or 
another official of the VA, including 
nonappropriated fund activity 
employees, and other individuals hired 
through contractual agreements by or on 
behalf of the VA, or performing services 
under such agreements for VA, such as 
consultants, contractors, subcontractors, 
their employees and personnel. This 
phrase also includes individuals who 
served or are serving on any advisory 
committee or in any advisory capacity, 
whether formal or informal.

(d) Legal proceedings. All pretrial, 
trial, and post-trial stages of all existing 
or reasonably anticipated judicial or 
administrative actions, hearings, 
investigations, or similar proceedings 
before courts, commissions, boards, or 
other tribunals, foreign or domestic that 
are not specified in § 14.801(b). This 
phrase includes depositions and other 
pretrial proceedings, as well as 
responses to formal or informal requests

by attorneys or others in situations 
involving legal proceedings not 
specified in § 14.801(b).

(e) Official VA information. All 
information of any kind, however 
stored, that is in the custody and control 
of VA or was acquired by VA personnel 
as part of their official duties or because 
of their official status.

(f) Testimony. Testimony in any form, 
including personal appearances in 
court, depositions, recorded interviews, 
telephonic, televised or videotaped 
testimony or any response during 
discovery or similar proceedings, which 
response would involve more than the 
production of records.

(g) VA records. All documents which 
are records of the Department of 
Veterans Affairs for purposes of the 
Freedom of Information Act, 5 U.S.C. 
552, regardless of storage media, 
including the term “record” as defined 
in 44 U.S.C. 3301, and implementing 
regulations.
(Authority: 38 U.S.C. 501(a) and (b); 5 U.S.C. 
301.)

§14.803. Policy.
(a) VA personnel may provide 

testimony or produce VA records in 
legal proceedings covered by §§ 14.800 
through 14.810 only as authorized in 
accordance with these regulations. In 
determining whether to authorize 
testimony or the production of records, 
the determining official will consider 
the effect in this case, as well as in 
future cases generally, based on the 
factors set forth in § 14.804, which 
testifying or producing records not 
available for public disclosure will have 
on the ability of the agency or VA 
personnel to perform their official 
duties.

(b) The Department of Veterans 
Affairs does not seek to deny its 
employees access to the courts as 
citizens, or in the employees’ private 
capacities on off-duty time.

(c) The Department of Veterans 
Affairs does not seek to deny the 
Nation’s veterans access to the courts.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301.)

§  14.804. Factors to consider.
In deciding whether to authorize the 

disclosure of VA records or information 
or the testimony of VA personnel, VA 
personnel responsible for making the 
decision should consider the following 
types of factors:

(a) The need to avoid spending the 
time and money of the United States for 
private purposes and to conserve the 
time of VA personnel for conducting 
their official duties concerning servicing 
the Nation’s veteran population;
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(b) How the testimony or production 
of records would assist VA in 
performing its statutory duties;

(c) Whether the disclosure of the 
records or presentation of testimony is 
necessary to prevent the perpetration of 
fraud or other injustice in the matter in 
question;

(d) Whether the demand or request is 
unduly burdensome or otherwise 
inappropriate under the applicable 
court or administrative rules;

(e) Whether the testimony or 
production of records, including release 
in camera, is appropriate or necessary 
under the rules of procedure governing 
the case or matter in which the demand 
or request arose, or under the relevant 
substantive law concerning privilege;

(f) Whether the testimony or 
production of records would violate a 
statute, executive order, regulation or 
directive. (Where the production of a 
record or testimony as to the content of 
a record or about information contained 
in a record would violate a 
confidentiality statute’s prohibition 
against disclosure, disclosure will not 
be made. Examples of such statutes are 
the Privacy Act, 5 U.S.C. 552a, and 
sections 5701, 5705 and 7332 of title 38, 
United States Code.);

(g) Whether the testimony or 
production of records, except when in 
camera and necessary to assert a claim 
of privilege, would reveal information 
properly classified pursuant to 
applicable statutes or Executive Orders;

(h) Whether the testimony would 
interfere with ongoing law enforcement 
proceedings, compromise constitutional 
rights, compromise national security 
interests, hamper VA or private health 
care research activities, reveal sensitive 
.patient or beneficiary information, 
interfere with patient care, disclose 
trade secrets or similarly confidential 
commercial or financial information or 
otherwise be inappropriate under the 
circumstances.

(i) Whether such release or testimony 
reasonably could be expected to result 
in the appearance of VA or the Federal 
government favoring one litigant over 
another,

(j) Whether such release or testimony 
reasonably could be expected to result 
in the appearance of VA or the Federal 
government endorsing or supporting a 
position advocated by a party to the 
proceeding;

(k) The need to prevent the public’s 
possible misconstruction of variances 
between personal opinions of VA 
personnel and VA or Federal policy.

(l) The need to minimize VA’s 
possible involvement in issues 
unrelated to its mission;

(m) Whether the demand or request is 
within the authority of the party making 
it;

(n) Whether the demand or request is 
sufficiently specific to be answered;

(o) Other matters or concerns 
presented for consideration in making 
the decision.
(Authority: 38 U.S.C. 501 (a) and fbk 5 U.S.G 
301.)
§14.805. Contents of a demand or request 

The request or demand for testimony 
or production of documents shall set 
forth in, or be accompanied by, an 
affidavit, or if that is not feasible, in, or 
accompanied by, a written statement by 
the party seeking the testimony or 
records or by the party’s attorney, a 
summary of the nature and relevance of 
the testimony or records sought in the 
legal proceedings containing sufficient 
information for the responsible VA 
official to determine whether VA 
personnel should be allowed to testify 
or records should be produced. Where 
the materials are considered insufficient 
to make the determination as described 
in § 14.807, the responsible VA official 
may ask the requester to provide 
additional information.
(Authority: 38 U.S.C. 501 (a) and (b); 5U.S.C. 
301.)
§14.806. Scope of testimony or 
production.

VA personnel shall not, in response to 
a request or demand for testimony or 
production of records in legal 
proceedings, comment or testify or 
produce records without the prior 
written approval of the responsible VA 
official designated in § 14.807(b). VA 
personnel may only testify concerning 
or comment upon official VA 
information, subjects or activities, or 
produce records, that were specified in 
writing, submitted to and properly 
approved by the responsible VA official.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.G 
301.)
§  14.807. Procedure when demand or 
request is  made.

(a) VA personnel upon whom a 
demand or request for testimony or the 
production of records in connection 
with legal proceedings as defined in
§ 14.802(d) is made shall notify the head 
of his or her field station, or if in Central 
Office, the head of the component for 
which he or she works. The field station 
or Central Office component shall notify 
the responsible VA official designated 
in § 14.807(b).

(b) In response to a demand or request 
for the production of records or the 
testimony of VA personnel, other than 
personnel in the Office of the Inspector

General (OIG), as witnesses in legal 
proceedings covered by these 
regulations, the General Counsel, 4he 
District Counsel, an attorney in the 
Office of General Counsel designated by 
the General Counsel, or an attorney in 
the District Counsel office designated by 
the District Counsel is the responsible 
VA official authorized to determine 
whether VA personnel may be 
interviewed, contacted or used as 
witnesses, including used as expert 
witnesses, and whether VA records may 
be produced; and what, if any, 
conditions will be imposed upon such 
interview, contact, testimony or 
production of records. For personnel in 
the OIG, the Counselor to the Inspector 
General or an attorney designated by the 
Counselor to the Inspector General, is 
the responsible VA official authorized to 
make the determinations provided in 
§ 14.807, and that official will keep the 
General Counsel informed of such 
determinations for purposes of litigation 
or claims of privilege.

(c) In appropriate cases, the 
responsible VA official shall promptly 
notify the Department of Justice of the 
demand or request After consultation 
and coordination with the Department 
of Justice, as required, and aftet any 
necessary consultation with the VA 
component which employs or employed 
the VA personnel whose testimony is 
sought or which is responsible for the 
maintenance of the records sought, the 
VA official shall determine in writing 
whether the individual is required to 
comply with the demand or request and 
shall notify the requester or the court or 
other authority of the determination 
reached where the determination is that 
VA will not comply fully with the 
request or demand. The responsible VA 
official shall give notice of the decision 
to other persons as circumstances may 
warrant. Oral approval may be granted, 
and a record of such approval made and 
retained in accordance with the 
procedures in § 14.807(f) concerning 
oral requests or demands.

(d) If, after VA personnel have 
received a request or demand in a legal 
proceeding and have notified the 
responsible VA official in accordance 
with this section, a response to the 
request or demand is required before 
instructions from the responsible 
official are received, the responsible 
official designated in paragraph (b) of 
this section shall furnish the requester 
or the court or other authority with a 
copy of §§ 14.800 through 14.810 and 
any other relevant documentation, 
inform the requester or the court or 
other authority that the request or 
demand is being reviewed, and seek a 
stay of the request or demand pending
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a final determination by the VA official 
concerned.

(e) If a court of competent jurisdiction 
or other appropriate authority declines 
to stay the effect of the demand or 
request in response to action taken 
pursuant to § 14.807(d), or if such court 
or other authority orders that the 
demand or request be complied with 
notwithstanding the final decision of 
the appropriate VA official, the VA 
personnel upon whom the demand or 
request was made shall notify the 
responsible VA official of such ruling or 
order. If the responsible VA official 
determines that no further legal review 
of or challenge to the ruling or order 
will be sought, the affected VA 
personnel shall comply with the 
demand, order or request. If directed by 
the appropriate VA official after 
consultation with the appropriate 
United States Attorney’s office, 
however, the affected VA personnel 
shall respectfully decline to comply 
with the demand, request or order. See 
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

(f) Normally, written demands or 
requests allowing reasonable lead time 
for evaluation and processing are 
required. However, in emergency 
situations where response time is 
limited and a written demand or request 
is impractical, the following procedures 
should be followed:

(1) The responsible VA official has the 
authority to waive the requirement of a 
written demand or request and may 
expedite a response in the event of an 
emergency under conditions which 
could not be anticipated in the course
of proper planning or which 
demonstrate a good faith attempt to 
comply with these regulations. 
Determinations on oral demands or 
requests should be reserved for 
instances where insistence on 
compliance with the requirements of a 
proper written request would result in 
the effective denial of the request and 
cause an injustice in the outcome of the 
legal proceeding for which the 
testimony or records are sought. No 
requester has a right to make an oral 
demand or request and receive a 
determination, however. Whether to 
permit such an exceptional procedure is 
a decision within the sole discretion of 
the responsible VA official.

(2) If the responsible VA official 
concludes that the demand or request, 
or any portion of it, should be granted 
(after considering the factors listed in 
§ 14.804), the responsible VA official 
will then orally advise the requester of 
the determination in accordance with 
the procedures provided in § 14.807(c), 
including any limitations on such

testimony or production of records, and 
seek a written confirmation of the oral 
demand or request. The responsible VA 
official will make a written record of the 
determination made concerning the oral 
demand or request, including the grant 
or denial, the circumstances requiring 
the procedure, and the conditions to 
which the requester agreed.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301.)

§ 14.808 Expert or opinion testimony.
(a) VA personnel shall not provide, 

with or without compensation, opinion 
or expert testimony in any legal 
proceedings concerning official VA 
information, subjects or activities, 
except on behalf of the United States or 
a party represented by the United States 
Department of Justice. Upon a showing 
by the requester or court or other 
appropriate authority that, in light of the 
factors listed in § 14.804, there are 
exceptional circumstances and that the 
anticipated testimony will not be 
adverse to the interests of the 
Department of Veterans Affairs or to the 
United States, the responsible VA 
official designated in § 14.807(b) may, in 
writing, grant special authorization for 
VA personnel to appear and testify. If, 
despite the final determination of the 
responsible VA official, a court of 
competent jurisdiction or other 
appropriate authority, orders the expert 
or opinion testimony of VA personnel, 
the personnel shall notify the 
responsible VA official of such order. If 
the responsible VA official determines 
that no further legal review of or 
challenge to the order will be sought, 
the affected VA personnel shall comply 
with the order. If directed by the 
appropriate VA official after 
consultation with the appropriate 
United States Attorney’s office, 
however, the affected VA personnel 
shall respectfully decline to comply 
with the demand, request or order. See 
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

(b) (1) If, while testifying in any legal 
proceeding, VA personnel are asked for 
expert or opinion testimony concerning 
official VA information, subjects or 
activities, which testimony has not been 
approved in advance in accordance with 
these regulations, the witness shall:

(i) Respectfully decline to answer on 
the grounds that such expert or opinion 
testimony is forbidden by these 
regulations;

(ii) Request an opportunity to consult 
with the responsible VA official 
mentioned in § 14.807(b) before giving 
such testimony;

(iii) Explain that, upon such 
consultation, approval for such 
testimony may be provided; and

(iv) Explain that providing such 
testimony absent such approval may 
expose the individual to criminal 
liability under 18 U.S.C. 201-209 and to 
disciplinary or other adverse personnel 
action.

(2) If the witness is then ordered by 
the body conducting the proceeding to 
provide expert or opinion testimony 
concerning official VA information, 
subjects or activities without the 
opportunity to consult with the 
appropriate VA official, the witness 
respectfully shall refuse to do so. See 
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

(c) Upon notification by the witness of 
a request for opinion or expert 
testimony concerning official VA 
information, subjects or activities during 
§ 14.802(d) legal proceedings, the 
responsible VA official shall follow the 
procedures contained in this section to 
determine whether such testimony shall 
be approved.

(dj If VA personnel who are unaware 
of these regulations provide expert or 
opinion testimony concerning official 
VA information, subjects or activities in 
any legal proceeding, including one 
mentioned in § 14.802(d) in which the 
United States is not already represented, 
without consulting with the responsible 
VA official, the witness, as soon after 
testifying as possible, shall inform the 
responsible VA official of the fact that 
such testimony was given and provide 
a summary of the expert or opinion 
testimony given.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C. 
301.)
§ 14.809 Demands or requests in legal 
proceedings for records protected by 
confidentiality statutes.

In addition to complying with the 
requirements of §§ 14.800 through 
14.810, requests or demands in legal 
proceedings for the production of 
records, or for testimony of VA 
employees concerning information, 
protected by the Privacy Act, 5 U.S.C. 
552a, or other confidentiality statutes, 
such as 38 U.S.C. 5701* 5705 and 7332, 
must satisfy the requirements for 
disclosure imposed by those statutes, 
and implementing regulations, such as 
38 CFR 1.511, before the records may be 
provided or testimony given. 
Accordingly, the responsible VA official 
may first determine whether there is 
legal authority to provide the testimony 
or records sought under applicable 
confidentiality statutes before applying 
§§ 14.800 through 14.810. Where an 
applicable confidentiality statute



6570 Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

mandates disclosure, §§ 14.800 through 
14.810 will not apply.
(Authority; 38 U.S.C. 501 (a) and (b); S U.S.C. 
301.)
§14.810 Fees.

(a) The testimony of VA personnel as 
witnesses, particularly as expert 
witnesses, and the production of VA 
records in legal proceedings subject to 
§§ 14.800 through 14.810 are services 
which convey special benefits to the 
individuals or entities seeking such 
testimony or production of records 
above and beyond those accruing to the 
general public. These services are not 
regularly received by or available 
without charge to the public at large. 
Consequently, these are the sort of 
services for which the VA may establish 
a charge for providing under 31 U.S.C. 
9701. The responsible VA official will 
determine all fees associated with
§§ 14.800 through 14.810, and shall 
timely notify the requester of the fees, 
particularly those which are to be paid 
in advance.

(b) (1) When a request is granted under 
§ 14.808 to permit VA personnel to 
testify in whole or in part as to expert, 
opinion or policy matters, the requester 
shall pay to the government a fee 
calculated to reimburse the cost of 
providing the witness. The fee shall 
include:

(1) Costs of the time expended by VA 
personnel to process and respond to the 
demand or request;

(ii) Costs of attorney time expended in 
reviewing the demand or request and 
any information located in connection 
with the demand or request;

(iii) Expenses generated by materials 
and equipment used to search for, 
produce, and copy the responsive 
information;

(iv) The cost of the time expended by 
the witness to prepare to testify; and

(v) Costs of travel by the witness and 
attendance at trial.

(2) All costs for documents necessary 
for such expert testimony shall be 
calculated as provided in VA 
regulations implementing the fee 
provisions of the Freedom of 
Information Act, 5 U.S.C. S52.

(c) When an individual testifies in 
legal proceedings covered by these 
regulations in any capacity other than as 
an expert witness, the requester shall 
pay to the witness the fee and expenses 
prescribed for attendance by the 
applicable rule of court. If no such fee 
is prescribed, the applicable Federal 
rule, such as a local Federal district 
court rule, will apply. No additional fee 
will be prescribed for the time spent 
while testifying or in attendance to do 
so.

(d) When a requester wishes to 
interview VA personnel as part of legal 
proceedings covered by these 
regulations, and such interview has 
been approved in accordance with these 
regulations, the requester shall pay a fee 
calculated upon the total hourly pay of 
the individual interviewed.

(e) When VA produces records in 
legal proceedings pursuant to §§ 14.800 
through 14.810, the fees to be charged 
and paid prior to production of the 
records shall be the fees charged by VA 
under its regulations implementing the 
fee provisions of the Freedom of 
Information Act, 5 U.S.C. 552.

(f) Fees shall be paid as follows:
(1) Fees for copies of documents, 

blueprints, electronic tapes, or other VA 
records will be paid to the VA office or 
station providing the records, and 
covered to the General Fund of the 
Department of the Treasury.

(2) Witness fees for testimony shall be 
paid to the witness, who shall endorse 
the check “pay to the United States,” 
and surrender it to his or her supervisor. 
It shall thereafter be deposited in the 
General Fund.

(3) The private party requesting a VA 
witness shall forward in advance 
necessary round trip tickets and all 
requisite travel and per diem funds.

(g) A waiver of any fees in connection 
with the testimony of an expert witness 
may be granted by the appropriate VA 
official at the official’s discretion 
provided that the waiver is in the 
interest of the United States. Fee 
waivers shall not be routinely granted, 
nor shall they be granted under 
circumstances which might create the 
appearance that the VA or the United 
States favors one party or a position 
advocated by a party to the legal 
proceeding.
(Authority: 38 U.S.C. 501 (a) and (b); 5 U.S.C 
301.)
(FR Doc. 94-3288 Filed 2-10-94; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

42 C FR  Parts 400,410,413,489, and 
498
[BPD-738-IFC]
RiN 0938-AF53

Medicare Program; Partial 
Hospitalization Services in Community 
Mental Health Centers
AGENCY: Health Care Financing 
Administration (HCFA), HHS.

ACTION: Interim  fin a l ru le  w ith  com m ent 
period. - ■

SUMMARY: This rule sets forth the 
coverage criteria and payment 
methodology for partial hospitalization 
services in community mental health 
centers. The purpose of this rule is to 
establish regulations governing this 
coverage under the provisions of section 
4162 of the Omnibus Budget 
Reconciliation Act of 1990.
DATES: Effective date: These rules are 
effective February 11,1994.

Comment date: Comments will be 
considered if we receive them at the 
appropriate address, as proyided below, 
no later than 5 p.m. on April 12,1994. 
ADDRESSES: Mail an original and three 
copies of comments to the following 
address: Health Care Financing 
Administration, Department of Health 
and Human Services, Attention: BPD- 
736—IFC, P.O. Box 7517, Baltimore, MD 
21207-0517.

If you prefer, you may deliver your 
Written comments to one of the 
following addresses:
Room 309-G, Hubert H. Humphrey

Building, 200 Independence Avenue,
SW., Washington, DC 20201, or 

Room 132, East High Rise Building,
6325 Security Boulevard, Baltimore,
MD 21207.
Because of staffing and resource 

limitations, we cannot accept comments 
by facsimile (FAX) transmission. In 
commenting, please refer to file code 
BPD-736-IFC. Comments received 
timely will be available for public 
inspection as they are received, 
generally beginning approximately 3 
weeks after publication of a document, 
in room 309-G of the Department’s 
offices at 200 Indépendance Avenue, 
SW., Washington, DC, on Monday 
through Friday of each week from 8:30
a.m. to 5 p.m. (phone: (202) 690-7890).

If you wish to submit comments on 
the information collection requirements 
contained in this interim final rule with 
comment period, you may submit 
comments to: Allison Herron Eydt, 
HCFA Desk Officer, Office of 
Information and Regulatory Affairs, 
room 3002, New Executive Office 
Building, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT: 
Regina Walker, (410) 966-6735.
SUPPLEMENTARY INFORMATION:
I. Background

Community mental health centers 
(CMHCs) provide treatment and services 
to mentally ill individuals, including 
the elderly and children, residing in the 
community. The Community Mental 
Health Centers Act (Pub. L. 88-164,
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enacted October 31,1963) created a 
Federal grant program to help States in 
the construction of CMHCs. The 
Community Mental Health Centers 
Amendments of 1975 (Pub. L. 94-63, 
enacted July 29,1975) specified 
requirements for CMHCs. The 
Community Mental Health Centers 
Extension Act of 1978 (Pub. L. 95-622, 
enacted November 9,1978) expanded 
CMHC services to include programs for 
the prevention and treatment of alcohol 
and drug abuse and rehabilitation of 
alcohol and drug abusers.

The Public Health Service (PHS) has 
primary responsibility for regulating 
CMHCs. Section 1916(c)(4) of the PHS 
Act (42 U.S.C. 300x—4(c){4)) requires a 
CMHC to provide specialized outpatient 
services; 24-hour-a-day emergency care 
services; day treatment, other partial 
hospitalization services, or psychosocial 
rehabilitation services; screenings to 
determine appropriateness of admission 
to State mental health facilities; and 
consultation and education services.

According to the National Council of 
Community Mental Health Centers, 
there are approximately 2,310 CMHCs 
funded through block grants to States, 
and 80 percent of them provide partial 
hospitalization services, Before the 
Omnibus Budget Reconciliation Act of 
1990 (OBRA *90), Public Law 101-508, 
enacted on November 5,1990, partial 
hospitalization services provided by 
CMHCs were not covered under the 
Medicare program.

Medicare coverage of partial 
hospitalization services provided by a 
hospital to its outpatients became 
effective December 22,1987, under 
section 1861(0) of the Social Security 
Act (the Act), which defines partial 
hospitalization services. Section 1861(0) 
of the Act was enacted by section 
4070(b)(2) of the Omnibus Budget 
Reconciliation Act of 1987 (Pub. L. 100- 
203) and corrected by section 
411(h)(1)(B) of the Medicare 
Catastrophic Coverage Act of 1988 (Pub. 
L 100-360). Hospital outpatient 
departments do not need to qualify as 
CMHCs to continue to provide partial 
hospitalization services.
II. Legislative Changes

Section 4162 of OBRA *90 amended 
sections 1861(ff) and 1832(a)(2) of the 
Act to extend Medicare coverage and 
payment to partial hospitalization 
services provided by CMHCs on or after 
October 1,1991. Section 4162(a) of 
OBRA *90 amended section 1861(ff) of 
the Act concerning partial 
hospitalization services as follows:

• Paragraph (ff)(3), which describes a 
partial hospitalization program, was 
redesignated as subparagraph (ff)(3)(A)

and amended to include a partial 
hospitalization program provided by a 
CMHC

• Subparagraph (ff)(3)(B) was added 
to define the term CMHC as an entity 
that provides the services described in 
section 1916(c)(4) of the Public Health 
Service Act and meets applicable 
licensing or certification requirements 
for CMHCs in the State in which it is 
located.

Section 4162(b)(1) of OBRA ’90 made 
conforming changes to section 
1832(a)(2) of the Act, which describes 
the scope, of benefits covered under 
Supplementary Medical Insurance 
Benefits for the Aged and Disabled (Part 
B) of Medicare, by adding subsection
(a)(2)(f) which refers to partial 
hospitalization services provided by a 
CMHC as described in section 
1861(ff)(3)(A) of the Act.

Section 4162(b)(2) of OBRA *90 
amended the term *'‘provider of 
services” described in section 1866(e) of 
the Act to permit a CMHC to enter into 
a Medicare provider agreement but only 
with respect to providing partial 
hospitalization services to Medicare 
beneficiaries as described in section 
1861(ff)(l) of the Act 

The provisions of section 4162 of 
OBRA ’90 are effective for services 
furnished on or after October 1,1991. 
The following Medicare manual 
instructions have been issued covering 
partial hospitalization services in 
CMHCs:
A. Medicare Intermediary Manual, Part 

3—Claims Process, and Medicare 
Outpatient Physical Therapy and 
Comprehensive Outpatient 
Rehabilitation Facility Manual, (the 
same transmittal number and issue 
date were used for both manual 
issuances) Transmittal No. IM-92-1, 
issued March 1992: New 
Procedures—Effective Date: October
1,1991, concerning partial 
hospitalization services provided by 
CMHCs and bill review instructions 
for these services.

B. Medicare Provider Reimbursement 
Manual, Part 1, Transmittal No. 366, 
issued March 1992: New 
Implementing Instructions—Effective 
Date: October 1,1991, concerning 
CMHCs as providers of services, the 
interim rates for partial 
hospitalization services provided in 
CMHCs, and the interim rate for the 
initial reporting period for these 
services in CMHCs.

m . Current Regulations
Pertinent regulations regarding partial 

hospitalization services appear in title 
42 of the Code of Federal Regulations 
(CFR) at the following locations:

A. Part 410 specifies the benefits, 
conditions for payment and 
limitations on services available 
under Medicare Part B. Section 410.2 
contains a definition of partial 
hospitalization services.

B. Part 424 contains the specific 
conditions and limitations applicable 
to providers under Medicare Part B. 
Section 424.24(a) specifies that partial 
hospitalization services are not 
exempt from physician certification 
requirements. Section 424.24(e) 
describes the physician certification 
and plan of treatment requirements 
for partial hospitalization services.

IV. Provisions of This Interim Final 
Rule With Comment Period

In accordance with the provisions of 
section 4162 of OBRA ’90, we are 
making the changes described below to 
the Medicare regulations in title 42 of 
the CFR In addition, we are making 
other minor technical and conforming 
changes.

In § 400.202 (Definitions specific to 
Medicare), we are revising the definition 
of "Provider” to include a CMHC that 
has in effect an agreement to participate 
in Medicare, but only to provide partial 
hospitalization services. We are also 
revising this definition by adding 
"occupational therapy” to the list of 
covered services furnished by a clinic, 
rehabilitation agency or public health 
agency. These revisions are made in 
accordance with section 1866(e) of the 
Act, which includes a CMHC as a 
"provider of services” but only with 
respect to providing partial 
hospitalization services. Section 1666(e) 
of the Act also lists "occupational 
therapy” as a covered service provided 
by the aforementioned facilities.

We are revising § 410.2 (Definitions 
for purposes of Part B of Medicare) as 
follows:

• We are rearranging the definitions 
in alphabetical order.

• T o  improve readability we are 
revising the definition of "partial 
hospitalization services” by removing 
the list of services contained in the 
current definition and adding a cross- 
reference to a new § 410.43 which lists 
the services. Under the revised 
definition, partial hospitalization 
services means a distinct and organized 
intensive ambulatory treatment program 
that offers less than 24-hour daily care 
and provides the services specified in
§ 410.43. This definition applies to Part 
B partial hospitalization services 
provided by both hospitals and CMHCs.

• The definition of “nominal charge 
provider” inadvertently contains the 
definition for "participating”, which 
includes a definition of a
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“nonparticipating” provider under 
Medicare. To correct this, we are 
removing the definition of 
“participating” provider (including 
“nonparticipating” provider) and listing 
it as a separate definition in this section. 
Concurrently, in accordance with 
section 1866(e) of the Act concerning 
Medicare provider agreements, we are 
revising the definition of “participating” 
provider to include a CMHC as a 
provider of services that has entered 
into a Medicare provider agreement, but 
only to provide partial hospitalization 
services.

• We are also adding a definition for 
a CMHC. We define a CMHC as an 
entity that provides: Outpatient 
services, including specialized 
outpatient services for children, the 
elderly, individuals who are chronically 
mentally ill, and residents of its mental 
health service area who have been 
discharged from inpatient treatment at a 
mental health facility; 24-hour-a-day 
emergency care services; day treatment 
or other partial hospitalization services, 
or psychosocial rehabilitation services; 
screening for patients being considered 
for admission to State mental health 
facilities to determine the 
appropriateness of such admission; and 
consultation and education services.
The definition specifies that a CMHC 
must also meet applicable licensing or 
certification requirements for CMHCs in 
the State in which it is located.

This new definition is based upon 
section 1861(ff)(3)(B) of the Act, which 
defines a CMHC as an entity that: (1) 
Provides the services described in 
section 1916(c)(4) of the PHS Act; and
(2) meets applicable State licensing or 
certification requirements. In the CMHC 
definition at § 410.2, we are listing the 
required services as they appear in 
section 1916(c)(4) of the PHS Act.

In § 410.3 (Scope of benefits), we are 
revising subparagraph (a)(2) to include 
partial hospitalization services provided 
by a CMHC as services covered under 
Part B of Medicare. This revision is 
made in accordance with section 
1832(a)(2)(J) of the Act, which includes 
partial hospitalization services in a 
CMHC in the scope of Medicare Part B 
benefits.

In a new § 410.43 (Partial 
hospitalization services: Conditions and 
exclusions.), in paragraph (a), we list the 
services that are described as partial 
hospitalization services, based on 
section 1861(ff)(2) of the Act. We 
specify that to be considered a partial 
hospitalization service, a service must 
be reasonable and necessary for the 
diagnosis or active treatment of the 
individual’s condition and reasonably 
expected to improve or maintain the

individual’s condition and functional 
level and to prevent relapse or 
hospitalization. In addition, the service 
must be one of the following:

• Individual and group therapy with 
physicians or psychologists or other 
mental health professionals to the extent 
authorized under State law.

• Occupational therapy requiring the 
skills of a qualified occupational 
therapist.

• Services of social workers, trained 
psychiatric nurses, and other staff 
trained to work with psychiatric 
patients.

• Drugs and biologicals furnished for 
therapeutic purposes, subject to the 
limitations described in § 410.29.

• Individualized activity therapies 
that are not primarily recreational or 
diversionary.

• Family counseling, the primary 
purpose of which is treatment of the 
individual’s condition.

• Patient training and education, to 
the extent the training and educational 
activities are closely and clearly related 
to the individual's care and treatment.

• Diagnostic services.
• Other items and services as 

specified by HCFA, excluding meals 
and transportation.

Some services in this description are 
separately covered and paid as the 
professional services of independent 
practitioners. In order to determine how 
to handle the services of certain 
nonphysician practitioners, we have 
examined the statutory provisions that 
established the hospital outpatient 
department coverage of partial 
hospitalization services, since the 
Congress built upon these provisions to 
extend Medicare Part B coverage to a 
CMHC as a provider of partial 
hospitalization services. Also 
applicable, therefore, are the statutory 
provisions governing the methodology 
by which physicians and others are paid 
for their services furnished in hospital 
settings.

Below we reference four sections of 
the Act, which, while pertaining 
expressly to the services of a 
professional in the context of a hospital, 
we believe serve as a model for the 
coverage of the services of a clinical 
psychologist (CP) and a physician 
assistant (PA) when those professionals 
furnish services in a CMHC.

• Section 1861(b)(4) of the Act 
excludes medical or surgical services 
furnished by a physician, resident or 
intern, and services furnished by a CP 
and PA from the term “inpatient 
hospital services”. (Services of a 
certified nurse midwife and a certified 
registered nurse anesthetist are also 
excluded from the definition of

inpatient hospital services, but our 
focus is on CPs and PAs because the 
other nonphysician practitioners are 
less likely to furnish services in a 
CMHC, based on the types services that 
are covered as partial hospitalization 
services.)

• Section 1832(a)(2)(B) of the Act 
excludes from the scope of medical and 
other health services furnished by a 
provider, physician services and 
services of certain nonphysician 
practitioners, including CPs. (A CMHC 
is considered a “provider of services” 
under section 1866(e)(2) of the Act for 
the purpose of providing partial 
hospitalization services.) This means 
these services are excluded from the 
scope of outpatient hospital services 
and partial hospitalization services 
because they are separately paid for by 
Medicare Part B under section 
1832(a)(1) of the Act.

• Sections 1862(a)(14) and 
1866(a)(1)(H) of the Act specify that 
services by a physician and a CP and PA 
are not included in payments made to
a hospital (either on an inpatient or 
outpatient basis) for certain services. 
Consequently, these services that are 
“unbundled” from hospital payment 
can be billed directly by a CP and the 
employer of a PA to Medicare Part B, 
and are paid separately.

Before 1986, the bundling provisions 
referred solely to inpatient services. 
However, section 9343(c)(2)(B) of the 
Omnibus Budget Reconciliation Act of 
1986 (Pub. L. 99-509) amended section 
1866(a)(1)(H) of the Act by striking the 
phrase “an inpatient” and inserting the 
phrase “a patient”. Therefore, the 
reference to “unbundled” services 
pertains to services furnished either to 
inpatients or outpatients.

Sections 1861(ii) and 1861(s)(2)(K)(i) 
of the Act enable a CP and PA to furnish 
services that would otherwise be 
furnished by a physician. Accordingly, 
since these practitioners’ services are 
separately covered and no longer 
considered to be part of a hospital’s 
services, including its partial 
hospitalization services, we are 
providing that the services of a CP and 
PA are also unbundled when furnished 
in a CMHC. Thus, these practitioners 
can bill Medicare Part B directly for 
their professional services furnished to 
hospital patients and to CMHC partial 
hospitalization patients.

Consequently, we are adding a new 
§ 410.43(b) to our regulations to specify 
that the following services are not paid 
as partial hospitalization services:

• Physician services that meet the * 
criteria of part 405, subpart F for 
payment on a fee schedule basis in 
accordance with part 414.
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• Clinical psychologist services, as 
defined in section 1861(ii) of the Act, 
that are furnished after December 31, 
1990.

• Physician assistant services, as 
defined in section 1861(s)(2)(K)(i) of the 
Act, that are furnished after December
31,1990.

Accordingly, when furnishing 
services to partial hospitalization 
patients in a CMHC, the professionals 
specified in § 410.43(b) may bill 
Medicare Part B for their services by 
submitting their claims directly to die 
Medicare Part B carrier. The CMHC can 
also serve as a billing agent for these 
professionals, by billing the Part B 
carrier on their behalf for their 
professional services furnished at the 
CMHC

Conversely, there are some 
independent practitioners whose 
services are bundled when furnished to 
hospital patients; for example, clinical 
social workers (CSWs). In accordance 
with section 1861(hh)(2) of the Act, a 
CSW is not authorized to bill directly 
for services furnished to patients in a 
hospital and skilled nursing facility that 
are Medicare participating. Therefore, 
for CSWs or other practitioner’s services 
that remain bundled when furnished in 
the hospital setting, we are providing 
that these services are also bundled in 
the CMHC setting. Accordingly, the 
CMHC must bill intermediaries for 
nonphysician practitioner services 
listed under § 410.43(a), and the 
intermediaries will make payment for 
the services to the CMHC on a 
reasonable cost basis.

To accommodate the new partial 
hospitalization services benefit in a 
CMHC and to allow for future expansion 
of part 410, we are redesignating 
existing subpart E regarding payment of 
supplementary medical insurance 
benefits as subpart I, adding and 
reserving subparts F through H for 
future regulations, and adding a new 
subpart E concerning partial 
hospitalization services provided in a 
CMHC.

In the new subpart E in § 410.110, we 
specify the requirements for coverage of 
partial hospitalization services in a 
CMHC We state that Medicare Part B 
covers partial hospitalization services 
when they are furnished directly by, or 
under arrangements made by, a CMHC 
as defined in § 410.2 that has in effect 
a provider agreement to participate in 
Medicare. In this context, “under 
arrangements” describes situations in 
which: (1) A CMHC makes contractual 
arrangements with another entity or 
practitioners to come into the CMHC to 
furnish partial hospitalization services; 
and (2) Medicare makes payment for the

services to the CMHC We have 
provided that a CMHC can provide 
partial hospitalization services under 
arrangements based on section 1861(ff) 
of the Act, which treats a CMHC and a 
hospital as comparable providers of 
partial hospitalization services. Since a 
hospital is permitted to furnish services 
under arrangements, we believe that a 
CMHC should be treated similarly in 
this respect As noted above, we believe 
that the Congress intended that the 
scope of the partial hospitalization 
benefit in a CMHC would generally 
follow the scope of the benefit as we 
have implemented it for hospital 
providers. We especially invite 
comment on this approach of using the 
precedents established for hospital 
providers of partial hospitalization 
services as a model for Part B coverage 
and payment of the same services in a 
CMHC context.

In § 410.110(a), we require that partial 
hospitalization services be prescribed by 
a physician and furnished under the 
general supervision of a physician. We 
considered whether the services of a full 
time physician were required to 
implement the statutory requirement 
under section 1861(ff)(l) of the Act for 
physician supervision of partial 
hospitalization services under a written 
plan of treatment. We recognize that 
such a requirement could cause 
hardship to CMHCs because some of 
these entities are unable to employ 
physicians on a full-time basis because 
of the expense involved. Therefore, 
because we believe that less than direct 
supervision by a full-time physician in 
a CMHC would not jeopardize a 
patient’s health or treatment program, 
and there would be a number of 
professionals involved in the care of the 
patient who have been authorized to 
furnish services that would otherwise be 
furnished by a physician, we are 
requiring general physician supervision. 
This means that a physician must at 
least be available by telephone but is not 
required to be present on the premises 
of the CMHC at all times.

Physician certification is required 
under the procedures for payment of 
claims to providers of partial 
hospitalization services under section 
1835(a)(2)(F) of the Act. Hence, in 
§ 410.110(b), we require that physician 
certification of the need for partial 
hospitalization services in a CMHC 
comply with the certification 
requirements in existing § 424.24(e)(1). 
These requisites, which apply to partial 
hospitalization services provided by 
hospitals, are that:

•  A physician certifies that the 
individual would require inpatient

psychiatric care in the absence of partial 
hospitalization services.

• The partial hospitalization services 
are being or were furnished while the 
individual is or was under the care of
a physician.

• The services are or were furnished 
under a written plan of treatment.

In § 410.110(c), we specify that the 
CMHC partial hospitalization services 
must be furnished under a plan of 
treatment as described in existing 
§ 424.24(e)(2). This requirement is also 
based on sections 1861(ff)(l) and 
1835(a)(2)(F) of the Act which require 
that partial hospitalization services be 
furnished under an individualized, 
written plan of treatment established 
and periodically reviewed by a 
physician (in consultation with 
appropriate staff participating in such a 
program). The plan must set forth: (1) 
The physician’s diagnosis; (2) the type, 
amount, duration, and frequency of the 
services; and (3) the goals for treatment. 
These same plan of treatment 
requirements apply to partial 
hospitalization services provided by a 
hospital.

Existing § 410.150, which specifies to 
whom payment is made, will now be 
included under redesignated subpart I 
(Payment of SMI (Supplementary 
Medical Insurance) Benefits). We add a 
new § 410.150(b)(13) to apply the 
specific rules governing Medicare Part B 
payments to a CMHC The rules are that 
Medicare Part B pays a CMHC on an 
individual’s behalf, for partial 
hospitalization services provided by the 
CMHC, or by others under arrangements 
made with them by the CMHC. We are 
reserving § 410.150{b)(12) for future use.

Section 4162 of OBRA ’90 does not 
explicitly address payment 
requirements for partial hospitalization 
services provided by a CMHC The 
applicable statutory references regarding 
payment of SMI benefits are contained 
in sections 1833 and 1835 of the Act

Section 1833 of the Act describes 
payment for Medicare Part B services 
and section 1835 of the Act specifies the 
procedures for payment of claims of 
providers of services.

Specifically, section 1833(a)(2)(B) of 
the Act governs payment for partial 
hospitalization services provided by a 
CMHC In accordance with this section, 
payment to a CMHC for partial 
hospitalization services is to be made:

(1) At the lesser of: (a) The reasonable 
cost of such services, as determined 
under section 1861(v) of the Act; or (b) 
the customary charges with respect to 
such services, less the amount a 
provider may charge as described in 
clause (ii) of section 1866(a)(2)(A) of the 
Act (“coinsurance”), but in no case may
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the payment for such other services 
exceed 80 percent of such reasonable 
cost; or

(2) If such services are provided by a 
public provider of services, or by 
another provider which demonstrates to 
the satisfaction of the Secretary that a 
significant portion of its patients are 
low-income (and requests that payment 
be made under this clause), free of 
charge or at nominal chargés to the 
public, payment is made at 80 percent 
of the amount determined in accordance 
with section 1814(b)(2) of the Act; that 
is, the provider’s “reasonable cost”.

Section 1833(a)(2)(B) of the Act also 
provides that if (and for so long as) the 
conditions described in section 
1814(b)(3) of the Act are met, payment 
is made in the amounts determined 
under the reimbursement system 
described in such section. We believe 
that this provision is not applicable to 
CMHC payment since section 1814(b)(3) 
of the Act addresses payment to hospital 
providers in a State with a 
demonstration project involving an 
approved State reimbursement cost 
control system.

We are revising the heading of 
§ 410.155 from “Psychiatric services 
limitations: Expenses incurred for 
physician services and CORF services.” 
to “Outpatient mental health treatment 
limitation.” since this section focuses 
on treatment services and not diagnostic 
services. For clarity, we are also revising 
§ 410.155(b) to specify the services 
subject to the outpatient mental health 
treatment limitation in § 410.155(c), 
which reflects section 1833(c) of the 
Act. These are services for the treatment 
of a mental, psychoneurotic, or 
personality disorder furnished to an 
individual who is not an inpatient of a 
hospital and include the following:

(1) CORF services.
(2) Physicians’ services that meet the 

criteria of part 405, subpart F for 
payment on a fee schedule basis in 
accordance with part 414.

(3) Physician assistant services, as 
defined in section 1861(s)(2)(K)(i) of the 
Act, that are furnished after December
31,1990.

(4) Clinical psychologist services, as 
defined in section 1861(ii) of the Act, 
that are furnished after December 31, 
1990.

Section 1833(c) of the Act exempts 
partial hospitalization services that are 
not directly furnished by a physician 
from the outpatient mental health 
treatment limitation. The nonphysician 
practitioners specified in § 410.155(b) 
who furnish services to partial 
hospitalization patients in a CMHC are 
furnishing services that would 
otherwise be furnished by physicians

and, like physicians, may bill Medicare 
directly for Part B services. The 
professional services furnished by these 
practitioners in a CMHC are not partial 
hospitalization services and, therefore, 
are subject to the outpatient mental 
health treatment limitation of § 410.155. 
A discussion of the professional services 
of these practitioners and the method of 
payment for their services was 
presented in more detail in the 
explanation of § 410.43(b) presented 
earlier in this preamble.

Conversely, services furnished by any 
nonphysician practitioner not shown in 
§ 410.43(b) (for example, a clinical 
social worker) to a partial 
hospitalization patient in a CMHC are 
considered partial hospitalization 
services ana, therefore, are not subject 
to the outpatient mental health 
treatment limitation.

In a newly added § 410.172, we 
specify the conditions for payment of 
partial hospitalization services in a 
CMHC. In paragraph (a), we state that 
Medicare Part B pays for partial 
hospitalization services provided in a 
CMHC only if a written request for 
payment is filed by the CMHC. (The 
form to be used is UB—92, HCFA 1450.) 
In § 410.172(b), we require that partial 
hospitalization services in a CMHC are 
provided in accordance with the 
conditions described in § 410.110, 
which require that the services must be:

• Prescribed by a physician and 
furnished under the general supervision 
of a physician (section 1861(ff)(l) of the 
Act);

• Subject to certification by a 
physician in accordance with
§ 424.24(e)(1) (section 1835(a)(2)(F) of 
the Act); and

• Furnished under a plan of treatment 
that meets the requirements of
§ 424.24(e)(2) (section 1861(ff)(l) of the 
Act).

In part 413, subpart A, concerning the 
general rules of reasonable cost 
reimbursement, we are adding CMHCs 
to the list of providers described in 
§ 413.1 as authorized to receive 
Medicare payment for services provided 
to beneficiaries. In § 413.13(b) under the 
rules for applying the principle of lesser 
of costs or charges, we are adding 
CMHCs to the list of providers under the 
general rule regarding payment under 
reasonable cost reimbursement, but only 
with regard to providing partial 
hospitalization services. OBRA ’90 did 
not address payment to a CMHC. 
However, as presented earlier in the 
discussion of the changes to §410.150, 
the general payment principles of 
section 1833(a) apply to a CMHC, and 
they are the basis for our changes to part 
413.

In part 489 concerning provider 
agreements under Medicare, in § 489.2 
(Scope of part), we list a CMHC as a 
provider of services authorized to 
participate in Medicare, but only for 
purposes of providing partial 
Hospitalization services in accordance 
with section 1866(e)(2) of the Act. As a 
provider of partial hospitalization 
services, a CMHC is subject to the rules 
governing Medicare provider 
agreements. To conform the newly 
designated § 489.2(c)(1) to section 
1866(e)(1) of the Act, we are also adding 
“occupational therapy” to the list of 
covered services furnished by clinics, 
rehabilitation agencies, and public 
health agencies.

Under the basic requirements in 
§ 489.10 and the reasons foftfenying 
participation in Medicare in § 489.12, 
we are making a technical change in the 
references to the civil rights 
requirements. In accordance with 45 
CFR part 84, appendix A, subpart A, 
Medicare Part B does not constitute 
Federal financial assistance, and, thus, 
these providers are not subject to the 
civil* rights requirements.

Although we are not revising § 489.11 
(Acceptance of a provider as a 
participant), the provisions of this 
section apply to a CMHC. We are in the 
process, however, of developing a new 
provider agreement specific to a CMHC. 
In the interim, if a CMHC desires to 
participate in the Medicare program, it 
must submit a letter requesting approval 
as a CMHC. The letter requesting 
approval as a CMHC is considered an 
official application and must be 
accompanied by a signed attestation 
statement that the CMHC complies with 
all Federal requirements described in 
section 1861(ff)(3)(B) of the Act and 
conforms to the provisions of section 
1866 of the Act concerning Medicare 
provider agreements. If HCFA 
determines that the CMHC meets all 
Federal requirements, the CMHC 
receives notification of approval and the 
CMHC is assigned a provider number.

In § 489.13 (Effective date of 
agreement), we are modifying 
paragraphs (a) and (b) to refer to a new 
paragraph (c) that specifies the effective 
date of a provider agreement with a 
CMHC. Since a CMHC is not subject to 
an onsite survey by a Federal or State 
agency surveyor (see 42 CFR part 488), 
the effective date of its provider 
agreement is based on receipt of its 
request to participate in Medicare and 
compliance with all Federal 
requirements. In order to assure 
coverage of these CMHC services on the 
effective date of the law, we are 
providing that, for requests for Medicare 
participation received before July 1,
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1992, if the CMHC met all Federal 
requirements by October 1,1991, and 
the CMHC selects this date as the 
effective date, the agreement is effective 
for services provided on or after October
1.1991, the statutory effective date for 
coverage of partial hospitalization 
benefits in a CMHC (section 4162 of 
OBRA ‘90) (or such later date as 
requested by the provider). If Federal 
requirements were not met on October
1.1991, the agreement is effective on 
the date the requirements are met. For 
requests for Medicare participation 
received after June 30,1992, the 
agreement is effective on the date the 
CMHC meets all Federal requirements 
but not before the date HCFA receives 
the application. The June 30 and July 1, 
1992, dates are the same dates contained 
in the certification package that was 
sent to all CMHCs requesting 
participation in the Medicare program.

Section 1866(e) of the Act includes a 
CMHC as a provider of services but only 
for purposes of providing partial 
hospitalization services. Therefore, we 
are amending part 498 concerning 
appeals procedures for determinations 
that affect participation in the Medicare 
program. Specifically, in § 498.2 
(Definitions), we are adding CMHC to 
the definition of “Provider”. (This is the 
same definition that appears at revised 
§ 400.202.) Thus, a CMHC is entitled to 
a hearing and judicial review of the 
hearing decision if it is dissatisfied with 
a determination that it is not a provider, 
or with any determination described in 
section 1866(b)(2) of the Act that gives 
the Secretary the authority to refuse 
participation in Medicare to a provider 
failing to meet certain conditions. As a 
conforming change to the definition of 
“Provider” at §489.2, we are adding 
“occupational therapy” to the list of 
covered services furnished by clinics, 
rehabilitation agencies, and public 
health agencies in accordance with 
section 1866(e)(1) of the Act. For ease of 
reference, we are also eliminating the 
separate definition of “prospective 
supplier” but incorporating its contents 
as it currently appears in this section 
into the definition of “Supplier.” This 
format is consistent with other 
definitions throughout Chapter IV of 
Title 42.
V. Collection of Information 
Requirements

Regulations at §§ 410.172, 413.20, and 
489.11 contain information collection or 
recordkeeping requirements or both that 
are subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 etseq ). Section 410.172 
concerns information collection

requirements related to submitting the 
UB-92 form (HCFA-1450), the written 
request for payment that CMHCs must 
submit when billing for partial 
hospitalization services. We have 
determined that the annual burden for 
collecting this information is 4.9 horns 
per CMHC Thus, based on an estimate 
of 2,000 participating CMHCs, the 
annual burden for submission of the 
UB92 is approximately 9,870 hours (4.9 
hours per year x 2,000 CMHCs). The 
information collection requirements in 
§ 410.172 have been approved by OMB 
(control number 0938-0279).

Section 413.20 concerns information 
collection and recordkeeping 
requirements associated with the 
requirement that CMHCs submit an 
annual cost report in order to receive 
Medicare payment for partial 
hospitalization services. We have 
determined that the annual burden for 
this cost reporting requirement is 140 
hours per CMHC. Therefore, the 
estimated annual burden for CMHCs is
280.000 hours (140 hours per year x
2.000 CMHCs). Additionally, § 489.11 
contains information collection and 
recordkeeping requirements related to 
the application and signed attestation 
statement that CMHCs must submit to 
request approval to participate in the 
Medicare program as a provider of 
partial hospitalization services. The 
CMHC-must attest that it complies with 
the Federal requirements described in 
section 1861(ff)(3)(B) of the Act and 
conforms to the provisions of section 
1866 of the Act concerning Medicare 
provider agreements. The annual 
burden for completing the application 
and attestation statement is 10 minutes 
per CMHC. Therefore, the annual 
burden for CMHCs is approximately 333 
horns (10 minutes per year x 2,000 
CMHCs). The information collection 
and recordkeeping requirements 
associated with §§413.20 and 489.11 
have been sent to OMB for approval in 
accordance with the Paperwork 
Reduction Act and will not be effective 
until OMB approval is received. 
Organizations and individuals desiring 
to submit comments on the information 
collection and recordkeeping 
requirements in §§413.20 or 489.11 
should direct then to the OMB official 
whose name appears in the ADDRESSES 
section of this preamble.
VI. Waiver of Proposed Rulemaking 
and of Delayed Effective Date

In accordance with the statutory 
effective date of October 1,1991, 
coverage of partial hospitalization 
services in a CMHC has been available 
to Medicare beneficiaries since that 
date. Nonetheless, because the Secretary

is exercising discretion in implementing 
section 4162 of OBRA ’90, ordinarily we 
would publish a notice of proposed 
rulemaking and afford a period for 
public comment. However, section 
4207(j) of OBRA ‘90 permits the 
Secretary to issue interim final 
regulations with a comment period 
(without prior notice and comment) to 
implement any of the provisions of 
OBRA ’90 that affect the Medicare and 
Medicaid programs. Therefore, we are 
using that authority to publish this 
interim final rule with comment period.^
VII. Response to Comments

Because of the large number of items 
of correspondency we normally receive 
on a interim final rule with comment 
period, we are not able to acknowledge 
or respond to them individually. 
However, we will consider all 
comments that we receive by the date 
and time specified in the DATES section 
of this preamble, and we will respond 
to the comments in the preamble to the 
final rule.
VIII. Impact Statement

Unless the Secretary certifies that a 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities, we 
generally prepare a regulatory flexibility 
analysis that is consistent with the 
Regulatory Flexibility Act (RFA) (5. 
U.S.C. 601 through 612). For purposes 
of the RFA, all CMHCs are considered 
to be small entities.

Also, section 1102(b) of the Act 
requires the Secretary to prepare a 
regulatory impact analysis if an interim 
final rule with comment period may 
have a significant impact on the 
operations of a substantial number of 
small rural hospitals. This analysis must 
conform to the provisions of section 604 
of the RFA. For purposes of section 
1102(b) of the Act, we define a small 
rural hospital as a hospital that is 
located outside of a Metropolitan 
Statistical Area and has fewer than 50 
beds.

This interim final rule with comment 
period implements the provisions of 
section 4162 of OBRA ’90, which were 
effective October 1,1991. Before 
enactment of OBRA *90, partial 
hospitalization services furnished by a 
CMHC ^ere not covered under the 
Medicare program.

According to the National Council of 
Community Mental Health Centers, 
there were 2,310 CMHCs as of 1990, but 
only 80 percent of them, 1,848, would 
have qualified to provide partial 
hospitalization services. The average 
budget for each CMHC for FY 1990 was 
'$3 million, with only 2 percent being
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paid by Medicare for eligible 
beneficiaries for services furnished by 
psychiatrists, services incident to 
psychiatrist’s services, and services that 
the CMHC billed for on behalf of 
clinical psychologists. In addition, very 
few of the elderly are in partial 
hospitalization programs because of the 
limited capacity that a CMHC has for 
Medicare patients. We estimate that, as 
a result of the expansion of coverage to 
include partial hospitalization services, 
Medicare payments to CMHCs will

increase the first year by 10 percent over 
the amount previously paid by 
Medicare. Thus, the cost of the 
additional benefit for FY 1990 would be
calculated as follows:
• Number of CMHCs 

qualified to provide 
partial hospitalization
services........ ...............  1,848

• Average Medicare pay
ment under existing
provisions...................  x $60,000
Estimated FY 1990 

Medicare payments .. $110,880,000

• Estimated increase in
Medicare payments.....  x .10

• Total cost of partial 
hospitalization benefit 
rounded to nearest $5
million .............. . $10,000,000

In order to project this estimate 
forward, we assume continuing 
increases of 7 percent per year in the 
number of CMHCS. Based on this 
assumption, the projected costs of this 
benefit for FYs 1994 through 1998 are as 
follows:

Estimated Medicare Costs—Partial Hospitalization S ervices in CMHCs
[In millions of dollars]*

FY 1994 FY 1995 FY 1996 FY 1997 FY 1998

$15............................. »........... .................. ................................................................ . $15 $15 $15 $20
* Rounded to the nearest $5 million.

It is estimated that the records 
maintenance and the record extraction 
time needed to complete the CMHC cost 
report, required to determine rates for 
partial hospitalization services, would 
be approximately 140 hours, which 
should not place an undue burden on a 
CMHC. The cost report for a CMHC is 
based on the same cost report that is 
currently used by comprehensive 
outpatient rehabilitation facilities or 
facilities furnishing outpatient physical 
therapy services. It is a simplified report 
required by the Medicare program that 
requests CMHC costs in order for the 
intermediaries to calculate payment for 
partial hospitalization services. Most of 
the records needed are currently 
maintained by a CMHC.

Coverage of partial hospitalization in 
a CMHC provides the elderly with 
another alternative for treatment of 
mental illnesses. Not only will CMHC 
patient volume and revenue increase, 
but the CMHC’s role as a health care 
provider will be enhanced due to the 
expanded scope of mental health 
services covered by the Medicare 
program.

In conclusion, we are not preparing 
analyses for either the RFA or section 
1102(b) of the Act since we have 
determined, and the Secretary certifies, 
that this interim final rule with 
comment period will not result fri a 
significant economic impact on a 
substantial number of small entities and 
will not have a significant economic 
impact on the operations of a substantial 
number of small rural hospitals.

List of Subjects
42 CFR Part 400

Grant programs-health, Health 
facilities, Health maintenance 
organizations (HMO), Medicaid, 
Medicare, Reporting and recordkeeping * 
requirements.
42 CFR Part 410

Health facilities, Health professions, 
Kidney diseases, Laboratories,
Medicare, Rural areas, X-rays.
42 CFR Part 413

Health facilities, Kidney diseases, 
Medicare, Puerto Rico, Reporting and 
recordkeeping requirements.
42 CFR Part 489

Health facilities, Medicare, Reporting 
and recordkeeping requirements.
42 CFR Part 498

Administrative practice and 
procedure, Health facilities, Health 
professions, Medicare, Reporting and 
recordkeeping requirements.

42 CFR chapter IV is amended as 
follows:

A. Part 400, subpart B is amended as 
follows:

PART 400—INTRODUCTIONS; 
DEFINITIONS

1. The authority citation for part 400 
continues to read as follows:

Authority: Secs. 110.2 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh) and 44 U.S.C chapter 35.

2. In § 400.202, the introductory text 
is republished and the definition for 
"Provider” is revised to read as follows:

§400.202 Definitions specific to Medicare.
As used in connection with the 

Medicare program, unless the context 
indicates otherwise—
A A A  A A

Provider means a hospital, an RPCH, 
a skilled nursing facility, a 
comprehensive outpatient rehabilitation 
facility, a home health agency, or a 
hospice that has in effect an agreement 
to participate in Medicare, or a clinic, a 
rehabilitation agency, or a public health 
agency that has in effect a similar 
agreement but only to furnish outpatient 
physical therapy, or speech pathology 
services, or a community mental health 
center that has in effect a similar 
agreement but only to furnish partial 
hospitalization services.
A A  A A , A

B. Part 410 is amended as follows:

PART 410—SUPPLEMENTARY 
MEDICAL INSURANCE (SMI)
BEN EFITS

1. The authority citation for part 410 
is revised to read as follows:

Authority: Secs. 1102,1832,1833,1834, 
1835,1861(r), (s), (aa), (cc), and (ff), 1871, 
and 1881 of the Social Security Act (42 
U.S.C. 1302,1395k, 13951,1395m, 1395n, 
1395x(r), (s), (aa), (cc), and (fi), 1395hh, and 
1395rr).

Subpart I— Payment of SMI Benefits
Sec.
410.150 To whom payment is made.
410.152 Amounts of payment.
410.155 Outpatient mental health treatment 

limitation.
410.160 Part B annual deductible.
410.161 Part B blood deductible.
410.163 Payment for services furnished to

kidney donors.



Federal Register / VoL 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations 6577

Sec.
410.105 Payment for rural health clinic 

service? and ambulatory surgical center 
services: Conditions.

410.170 Payment for home health services, 
for medical and other health services 
furnished by a provider or an approved 
ESRD facility, and for comprehensive 
outpatient rehabilitation facility (CORF) 
services: Conditions.

410.172 Payment for partial hospitalization 
services in CMHCs: Conditions.

410.175 Alien absent from the United 
States.

3. Section 410.2 is revised to read as 
follows:
§410.2 Definitions.

As used in this part—
Community mental health center 

(CMHC) means an entity that—(1) 
Provides outpatient services, including 
specialized outpatient services for 
children, the elderly, individuals who 
are chronically mentally ill, and 
residents of its mental health service 
area who have been discharged from 
inpatient treatment at a mental health 
facility;

(2) Provides 24-hour-a-day emergency 
care services;

(3) Provides day treatment or other 
partial hospitalization services, or 
psychosocial rehabilitation services;

(4) Provides screening for patients 
being considered for admission to State 
mental health facilities to determine the 
appropriateness of such admission;

(5) Provides consultation and 
education services; and

(6) Meets applicable licensing or 
certification requirements for CMHCs in 
the State in which it is located.

Nominal charge provider means a 
provider that furnishes services free of 
charge or at a nominal charge, and is 
either a public provider or another 
provider that (1) demonstrates to 
HCFA’s satisfaction that a significant 
portion of its patients are low-income; 
and (2) requests that payment for its 
services be determined accordingly.

Partial hospitalization services means 
a distinct and organized intensive 
ambulatory treatment program that 
offers less than 24-hour daily care and 
furnishes the services described in 
§410.43.

Participating refers to a hospital, SNF, 
HHA, CORF, hospice, that has in effect 
an agreement to participate in Medicare; 
or a clinic, rehabilitation agency , or 
public health agency that has a provider 
agreement to participate in Medicare but 
only for purposes of providing 
outpatient physical therapy, 
occupational therapy, or speech 
pathology services; or a CMHC that has 
in effect a similar agreement but only for 
purposes of providing partial

hospitalization services, and 
nonparticipating refers to a hospital, 
SNF, HHA, CORF, hospice, clinic, 
rehabilitation agency, public health 
agency, or CMHC, that does not have in 
effect a provider agreement to 
participate in Medicare.
§410.3 [Amended]

4. In § 410.3(a)(2), the phrase "and 
comprehensive outpatient rehabilitation 
facilities (CORFs).” is revised to read 
"comprehensive outpatient 
rehabilitation facilities (CORFs), and 
partial hospitalization services provided 
by community mental health centers 
(CMHCs).".

5. A new section § 410.43 is added 
under subpart B to read as follows:
§  410.43 Partial hospitalization services: 
Conditions and exclusions.

(a) Partial hospitalization services are 
services that—

(1) Are reasonable and necessary for- 
the diagnosis or active treatment of the 
individual’s condition;

(2) Are reasonably expected to 
improve or maintain the individual’s 
condition and functional level and to 
prevent relapse or hospitalization; and

(3) Include any of the following:
(i) Individual and group therapy with 

physicians or psychologists or other 
mental health professionals to the extent 
authorized under State law.

(ii) Occupational therapy requiring 
the skills of a qualified occupational 
therapist.

liii) Services of social workers, trained 
psychiatric nurses, and other staff 
trained to work with psychiatric 
patients.

(iv) Drugs and biologicals furnished 
for therapeutic purposes, subject to the 
limitations specified in § 410.29.

(v) Individualized activity therapies 
that are not primarily recreational or 
diversionary.

(vi) Family counseling, the primary 
purpose of which is treatment of the 
individual’s condition.

(vii) Patient training and education, to 
the extent the training and educational 
activities are closely and clearly related 
to the individual’s care and treatment.

(viii) Diagnostic services.
(b) The following services are 

separately covered and not paid as 
partial hospitalization services:

(1) Physicians’ services that meet the 
criteria of part 405, subpart F of this 
chapter for payment on a fee schedule 
basis in accordance with part 414 of this 
chapter.

(2) Physician assistant services, as 
defined in section 1861(s)(2)(K)(i) of the 
Act, that are furnished after December
31,1990.

(3) Clinical psychologist services, as 
defined in section 1861(ii) of the Act, 
that are furnished after December 31, 
1990.

6. Subpart E is redesignated as 
subpart I.

Subpart E—[Redesignated as Subpart
Q

7. A new subpart E consisting of
§ 410.110 is added to read as follows:

Subpart E—Community Mental Health 
Centers (CMHCs) Providing Partial 
Hospitalization Services
§  410.110 Requirements for coverage of 
partial hospitalization services by CMHCs.

Medicare part B covers partial 
hospitalization services furnished by or 
under arrangements made by a CMHC if 
they are provided by a CMHC as defined 
in § 410.2 that has in effect a provider 
agreement under part 489 of this chapter 
and if the services are—

(a) Prescribed by a physician and 
furnished under the general supervision 
of a physician;

(b) Subject to certification by a 
physician in accordance with
§ 424.24(e)(1) of this subchapter; and

(c) Furnished under a plan of 
treatment that meets the requirements of 
§ 424.24(e)(2) of this subchapter.

8. Subparts F through H are added 
and reserved as follows:
Subparts F through H—[Reserved]

9. In § 410.150, the heading of 
paragraph (a) is republished, paragraph
(a) (2) is revised, the introductory text of 
paragraph (b) introductory text is 
republished, and a new paragraph
(b) (13) is added to read as follows:
§410.150 To whom payment Is made.

(a) General rules.
* * * * it

(2) The services specified in 
paragraphs (b)(5) through (b)(13) of this 
section must be furnished by a facility 
that has in effect a provider agreement 
or other appropriate agreement to 
participate in Medicare.

(b) Specific rules. Subject to the 
conditions set forth in paragraph (a) of 
this section, Medicare Part B pays as 
follows:
* * * * *

(13) To a community mental health 
center (CMHC) on the individual’s 
behalf, for partial hospitalization 
services furnished by the CMHC (or by 
others under arrangements made with 
them by the CMHC).

10. In §410.155, the section heading 
and paragraph (b) are revised to read as 
follows:
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§ 410.155 Outpatient mental health 
treatment limitation. 
* * * * *

(b) Services subject to limitation. The 
mental health treatment limitation 
applies to the following services 
furnished for the treatment of a mental, 
psychoneurotic, or personality disorder, 
when the services are furnished to an 
individual who is not an inpatient in a 
hospital:

(1) CORF services.
(2) Physicians’ services that meet the 

criteria of part 405, subpart F of this 
chapter for payment on a fee schedule 
basis in accordance with part 414 of this 
chapter.

(3) Physician assistant services, as 
defined in section 1861(s)(2)(K)(i) of the 
Act, that are furnished after December
31,1990.

(4) Clinical psychologist services, as 
defined in section 1861 (ii) of the Act, 
that are furnished after December 31, 
1990.
* * * * *

11. A new § 410.172 is added to read 
as follows:
§ 410.172 Payment for partial 
hospitalization services In CMHCs: 
Conditions.

Medicare Part B pays for partial 
hospitalization services furnished in a 
CMHC on behalf of an individual only 
if the following conditions are met:

(a) The CMHC files a written request 
for payment on the HCFA form 1450 
and in the manner prescribed by HCFA; 
and

(b) The services are furnished in 
accordance with the requirements 
described in § 410.110.

C. Part 413 is amended as follows:

PART 413—PRINCIPLES OF 
REASONABLE COST  
REIMBURSEMENT; PAYMENT FOR 
END-STAGE RENAL DISEASE 
SERVICES

1. The authority citation for part 413 
continues to read as follows:

Authority: Secs. 1102,1814(b), 1815, 
1833(a), (i) and (n), 1861(v), 1871,1881,
1883, and 1886 of the Social Security Act (42 
U.S.C 1302,1395f(b), 1395g, 13951(a), (i) and 
(n), 1395x(v), 1395hh, 1395rr, 1395tt, and 
1395ww); sec. 104(c) of Pub. L. 100-360, as 
amended by sec. 608(d)(3) of Pub. L. 100-485 
(42 U.S.C. 1395ww (note)) and sec. 101(c) of 
Pub. L. 101-234 (42 U.S.C 1395ww(notej).

2. In § 413.1, the introductory text of 
paragraph (a)(1) is republished; a new 
paragraph (a)(l)(viii) is added; and 
paragraph (a)(2) is revised to read as 
follows:
$413.1 Introduction.

(a) Scope.

(1) General summary. This part sets 
forth regulations governing Medicare 
payment for services furnished to 
beneficiaries by— 
* * * * *

(viii) Community mental health 
centers (CMHCs) but only for purposes 
of furnishing partial hospitalization 
services.

(2) Applicability. The principles of 
payment and the related policies 
described in this part apply to HCFA, to 
the fiscal intermediaries acting as payers 
of claims oh HCFA’s behalf, to the 
Provider Reimbursement Review Board, 
and to the hospitals, SNF, HHAs, 
CORFS, ESRD facilities, OPTs, OP As, 
histocompatibility laboratories, and 
CMHCs receiving payment under this 
part.
§413.13 [Amended]

3. In § 413.13(b)(1), the phrase “and 
OPTs” is revised to read “OPTs, and 
CMHCs but only for purposes of 
providing partial hospitalization 
services,”.

D. Part 489 is amended as follows:

PART 489—PROVIDER AND SUPPLIER  
AGREEM ENTS UNDER MEDICARE

1. The authority citation for part 489 
continues to read as follows:

Authority: Secs. 1102,1861,1864(m),
1866, and 4871 of the Social Security Act (42 
U.S.C 1302,1395x, 1395aa(m), 1395cc, and 
1395hh).

2. In § 489.2, the introductory text to 
paragraph (b) is republished, a new 
(b)(8) is added, and paragraph (c) is 
revised to read as follows:
§ 489.2 Scope of part 
* * * * *

(b) The following providers are 
subject to the provisions of this part:
* * * * *

(8) Community mental health centers 
(CMHCs).

(c) (1) Clinics, rehabilitation agencies, 
and public health agencies may enter 
into provider agreements oniy for 
furnishing outpatient physical therapy, 
and speech pathology services.

(2) CMHCs may enter into provider 
agreements only to furnish partial 
hospitalization services.
§  489.10 [Amended]

3. In § 489.10(b), the phrase “The 
provider must meet the requirements 
of:” is revised to read “The provider 
must meet the applicable civil rights 
requirements of:”.
§489.12 [Amended]

4. In § 489.12(c), the phrase “45 CFR 
parts 80, 84, and 90.” is revised to read

“45 CFR parts 80, 84, and 90, subject to 
the provisions of § 489.10.”.

5. Section 489.13 is revised to read as 
follows:
§  489.13 Effective date of agreement

(a) All Federal requirements are met 
on the date of the survey.

Except as provided in paragraph (c) of 
this section, the agreement is effective 
on the date the onsite survey is 
completed (or on the day following the 
expiration date of a current agreement) 
if, on the date of the survey, the 
provider meets all Federal health and 
safety conditions of participation or 
level A requirements (for SNFs), and 
any other requirements imposed by 
HCFA.

(b) All Federal requirements are not 
met on the date of the survey.

Except as provided in paragraph (c) of 
this section, if the provider fails to meet 
any of the requirements specified in 
paragraph (a) of this section, the 
agreement is effective on the earlier of 
the following dates:

(1) The date on which the provider 
meets all requirements.

(2) The date nn which the provider 
submits a correction plan acceptable to 
HCFA or an approvable waiver request, 
or both.

(c) Community mental health center 
(CMHC). The effective date of a provider 
agreement with a CMHC is determined 
as follows:

(1) Request for Medicare participation 
received before July 1,1992.

(1) If all Federal requirements were 
met by October 1,1991, the agreement 
is effective October 1,1991, or such 
later date as requested by the CMHC.

(ii) If all Federal requirements were 
not met by October 1,1991, the 
agreement is effective on the date the 
CMHC meets all Federal requirements.

(2) Request for Medicare participation 
received after June 30, 1992. The 
agreement is effective on the date the 
CMHC meets all Federal requirements, 
but not before the date HCFA receives 
the application.

E. Part 498 is amended as follows:

PART 498—APPEALS PROCEDURES 
FOR DETERMINATIONS THAT AFFECT  
PARTICIPATION IN THE MEDICARE 
PROGRAM

1. The authority citation for part 498 
is revised to read as follows:

Authority: Secs. 205(a), 1102,1861(aa), 
1866,1869(c), 1871, and 1872 of the Social 
Security Act (42 U.S.G 405(a), 1302, 
1395x(aa), 1395cc, 1395ff(c), 1395hh, and 
l395ii), unless otherwise noted.

2. In § 498.2, the introductory text is 
republished, the definition for
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“Prospective supplied’ is removed and 
definitions for “Provide? ’ and 
“Supplier'’ are revised to read as 
follows:
§498.2 Definitions.

As used in this part—
* . * * * - *

Provider means a hospital, dulled 
nursing facility (SNF), comprehensive 
outpatient rehabilitation facility (CORF), 
home health agency (HHA), or hospice, 
that has in effect an agreement to 
participate in Medicare: or a clinic, 
rehabilitation agency, or public health 
agency that has in effect a similar 
agreement but only to furnish outpatient 
physical therapy, occupational therapy, 
or outpatient speech pathology services, 
or a community mental health center 
(CMHC) diet has in effect a similar 
agreement but only to provide partial 
hospitalization services, and prospective 
provider means any of the listed entities 
that seeks to participate in Medicare as 
a provider.

Supplier means an independent 
laboratory, supplier of portable X-ray 
services, rural health clinic (RHC), 
Federally qualified health center 
(FQHC), ambulatory surgical center 
(ASC), organ procurement organization 
(OPO), or end-stage renal disease 
(ESRB) treatment facility that is 
approved by HCFA as meeting the 
conditions for coverage of its services, 
and prospective supplier means any of 
the listed entities that seeks to be 
approved for coverage of its services 
under Medicare. (However, for purposes 
of the sanctions and penalties that may 
be imposed by the OK5, the term 
supplier has the meaning specified in 
§ 1001.2 of this title.)
(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare— 
Supplementary Medical Insurance Program)

Dated: September 15,1993.
Bruce C. Vladeck,
Adm inistrator. Health. Care Financing  
Adm inistration.

Approved: October 26,1993.
Donna E. Shalala,
Secretary:

(FR Doc 94-2660 Filed 2-10-94,' 6:45 ami 
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs 
Administration

49 CFR  Parts t92 and 195
(Docket No. PS-113; Amendment 192-71, 
195-49}
RIN 2137-AB44

Operation and Maintenance 
Procedures for Pipelines
AGENCY: Research and Special Programs 
Administration (RSPA), DOT.
ACTION: Final rule.
SUMMARY: This final rule establishes 
procedures to be followed in the 
operation and maintenance (O&M) of 
gas pipeline facilities. This action 
amends current standards by requiring 
regulated gas pipeline operators to 
include detailed procedures regarding 
normal and abnormal operation, 
maintenance and emergency-response 
activities in their O&M manual. 
Furthermore, operators are required to 
review and update their O&M manual 
each calendar year. Finally, this final 
rule requires that regulated gas and 
hazardous liquid pipeline operators 
prepare and follow procedures to 
safeguard personnel from the hazards 
associated with the unsafe accumulation 
of vapor or gas in excavated trenches. 
EFFECTIVE DATES: This final mistakes 
effect February 11,1995. However,
§§ 192.605(b)(9) and 195.402(c)(14) 
become effective March 14,1994.
FOR FURTHER INFORMATION CONTACT: Jack 
Willock, (202) 366-2392, concerning the 
contents of this final rule, or the Dockets 
Unit, (202) 366-4453, regarding copies 
of this final rale or other material in the 
docket,
SUPPLEMENTARY INFORMATION: 
Background

The Research and Special Programs 
Administration (RSPA) issued a Notice 
of Proposed Rulemaking (NPRM) on 
November 6,1989 (54 FR 46685) 
inviting comment on proposed 
amendments to Part 192. The 
amendments were intended to clarify 
and delineate gas pipeline operation 
and maintenance (O&M) procedures, 
thereby reducing the likelihood of 
failures and providing a better basis for 
personnel training.

The rulemaking was prompted by a 
RSPA Task Force investigation of four 
incidents by a major transmission 
company in a two year period. The 
incidents caused 10 deaths, 36 injuries 
and significant property damage. The 
Task Force examined the company’s

O&M procedures, and those of five 
others, all operating in Kentucky where 
three of the four incidents occurred- it 
concluded that RSPA should revise 
§ 192.605, Essentials of operating and 
maintenance plan, to provide mere 
guidance for operators in O&M 
procedures (similar to § 192.615 
regarding emergency plans, and 
§ 195.402 regarding liquid pipeline 
procedural manuals). The NPRM also 
proposed new requirements under Parts 
192 and 195 relating to the safety of 
personnel in trenches.
Comment Summary

RSPA received 56 comments on the 
notice from one city, four states, one 
Federal agency, five industry 
associations, and 45 gas transmission 
and distribution companies. The 
government affiliated commenters 
generally agreed with the proposed 
rules. The industry associations and 
companies supplied both general and 
specific comments against portions of 
the rulemaking. Since issuance of the 
NPRM, industry opposition to portions 
of the rule has significantly decreased. 
Many regulated entities have 
unilaterally moved to adopt similar 
O&M procedures in anticipation of this 
final rule. A topic by topic discussion of 
the substantive comments and RSPA 
responses to those comments follows.

Comments on Parallel Regulations: 
Four industry associations and 16 
pipeline opérateos argued against 
RSPA’s goal to make the regulations 
governing gas and liquid O&M 
procedures parallel each other. Several 
stated that significant differences exist 
in the operating characteristics and 
physical properties of natural gas and 
hazardous liquids that affect the 
potential public safety risk posed by a 
pipeline leak. Those opposing the rule 
pointed, to the physical property 
difference between gas and liquids, and 
noted that liquids tend to “spread out” 
and pollute the environment while 
gases tend to vent harmlessly into the 
atmosphere. They said a natural gas leak 
would affect the immediate vicinity of 
the pipeline while a hazardous liquid 
leak could spread over wide areas and 
cause considerable environmental 
damage.

Response: RSPA believes that 
parallelism should be maintained 
between the O&M procedure 
requirements of Parts 192 and 195. The 
existence of two separate sets of 
regulations is an acknowledgment of the 
distinctions between gas and liquid 
pipelines. However, RSPA believes that 
the O&M similarities vastly outnumber 
the differences, and that compliance, 
particularly for operators who have both



6580 Federal Register / Vol. 59, No. 29 / Friday, February 11, 1994 / Rules and Regulations

liquid and gas pipelines, is enhanced by 
making the two regulations reasonably 
similar while recognizing the technical 
distinctions between gas and liquid 
pipelines. RSPA agrees with the 
commenters that liquids have the 
potential to cause widespread 
environmental damage by pollution, but 
also believes that, under appropriate 
conditions, natural gas leaks and 
explosions may also have far reaching 
effects on property and life.

Comments on General Provisions 
(Proposed § 192.603(b)): RSPA received 
comments from 2 operators objecting to 
proposed § 192.603(b) which requires 
operators to keep records necessary to 
administer the procedures established 
under § 192.605.

Response: Proposed § 192.603(b) is 
merely a restatement of a portion of 
existing § 192.603(b). Section 192.603(b) 
is adopted as proposed.

Comments on O&M Manuals 
(Proposed § 192.605(a)): Two industry 
associations and 15 operators 
recommended that RSPA not specify 
those written procedures that operators 
must keep in their O&M manual. 
Companies currently have Operation 
and Maintenance Manuals, Emergency 
Manuals, Plumber Manuals, Leak 
Control Manuals, Corrosion Manuals 
and other manuals containing 
information vital to pipeline operation. 
Operators have, throughout the years, 
prepared manuals for their systems 
documenting procedures appropriate for 
the specific needs of that system. They 
stated that a requirement to combine 
these documents into a single volume 
would create an oversized, impractical 
and unwieldy manual.

One respondent stated that requiring 
all companies to prepare procedures for 
each of the requirements of subparts L 
and M would be wasteful since many 
procedures in these subparts only apply 
to certain operators.

One company objected to the 
requirement proposed in § 192.605(a) 
that the manual be prepared before 
initial operation of a pipeline system. It 
cited, among other things, that contract 
terms might be breached, and that the 
financial health of both small producers 
and pipeline companies could be 
jeopardized.

Response: RSPA did not intend the 
proposed O&M manual to be an 
unwieldy single volume, or binder. 
Although, as proposed, the final rule 
requires each operator to incorporate its 
O&M procedures for each pipeline 
system into a single manual, this 
manual may be a comprehensive set of 
cross-referenced volumes set up 
according to functional subjects. 
Operators are expected to maintain a

complete set of the volumes of the 
comprehensive reference manual at one 
location. Copies of parts of the manual, 
containing the information pertinent to 
particular functions or facilities in a 
system, must also be kept wherever 
needed for field operations. We propose 
to consolidate and reorganize relevant 
procedures, existing in most cases, into 
a comprehensive reference for use by 
operating personnel.

RSPA requires operators to prepare 
O&M procedures only for those pipeline 
facilities within their system. For 
example, it would not be necessary to 
prepare compressor startup procedures 
if the company has no compressors. The 
procedures should be clear, 
straightforward and applicable to the 
company’s system.

RSPA strongly believes that a manual 
should be prepared prior to 
commencing initial operation of a 
pipeline. Under normal circumstances, 
long lead times are required for a 
company to obtain regulatory approval 
to construct and commence operating a 
pipeline. This should allow operators 
sufficient time to prepare the required 
documents in anticipation of pipeline 
startup. The operation of a pipeline 
without O&M procedures would be 
unsafe, both for those operating the 
pipeline and for the public.

Some operators stated concern that 
they would be required to maintain a 
manual for each of the many pipelines 
that they operate. One manual is 
sufficient as long as all of an operator’s 
system is addressed. Section 192.605(a) 
is adopted as revised.

Comments on Standards: Six pipeline 
operators expressed concern about what 
they regard as a trend toward 
specification standards rather than 
performance standards. They contend 
that a change to specification standards 
to facilitate enforcement of the 
regulations would be more than offset 
by a reduction in flexibility of the 
operator to operate its system, and could 
consequently reduce pipeline safety.

Response: The proposed rule was not 
written in specification, or how-to-do-it 
fashion. Rather, the proposed rule used 
performance language which would 
require that gas pipeline operators 
maintain O&M procedures on specific 
topics. We are providing a list of 
required items that must be included, 
but operators can determine how best to 
do so for their particular system, so long 
as it provides for safe maintenance and 
operations.

Written procedures on those specific 
topics are essential to safe operation and 
maintenance of a pipeline. Procedures 
of a general nature provide little 
guidance when needed. When used

properly by trained personnel, the 
specific procedures should have a 
positive effect on pipeline safety. This 
rulemaking is based on the existing 
standard, which is not sufficiently 
detailed to assure that prompt and 
appropriate actions are taken by 
operators when necessary. The 
proposed standards are specific, and 
this specificity provides the operator 
with more reliable procedures to follow 
when conducting operations and 
maintenance, and in situations where an 
abnormal situation or emergency occurs.

Comments on Applicability to 
Distribution Pipelines:.Six distribution 
companies argued that accidents which 
occur on transmission lines do not 
create a need for changes at the 
distribution level, where the risks are 
different. They said rules applying to a 
single cross country transmission 
pipeline do not necessarily apply to 
complex distribution systems, and that 
distribution systems should be excluded 
from this rulemaking.

Response: RSPA believes that all gas 
operators regulated by Part 192 should . 
be subject to rules designed to provide 
safety for gas pipelines through written 
operating, maintenance and emergency 
procedures, supplemented by 
appropriate personnel training. Both 
transmission and distribution systems 
transport the same hazardous substance, 
flammable gas. Distribution systems 
operate in highly populated areas, at 
times performing with operating 
pressures equalling those of 
transmission lines, thereby bringing 
corresponding risks to the public. 
Accordingly, distribution systems are 
not excluded from this rulemaking. 
However, the final rule sets down 
different requirements for transmission 
and distribution lines so that only 
relevant procedures are prescribed.

Comments on Corrosion Control 
(Proposed §§192.453 and 
192.605(b)(2)): Two pipeline industry 
associations and 7 pipeline operators 
stated that there is no benefit to 
including the details of designing and 
installing cathodic protection systems in 
an O&M R&nual.

Response: Pipeline corrosion control 
is a pipeline maintenance function. As 
a maintenance function, design of 
corrosion control systems is appropriate 
for inclusion in an O&M manual. 
Operators currently are required to keep 
these procedures under § 192.453. The 
final rule requires that these procedures 
be consolidated with other procedures 
involving O&M functions in a single 
manual. Sections 192.453 and 
192.605(b)(2) are adopted as proposed.

Comments on Construction Records, 
Maps, and Operating History (Proposed
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§ 192.605{bX3)): One industry 
association and 11 gas pipeline 
operators objected to proposed 
§ 192.605(b)(3) which would require 
operators to make construction records, 
maps, and operating history available to 
appropriate O&M personnel. They find 
no benefit in changing the rule, as the 
information is already available to 
operating personnel.

Response: RSPA believes that it is 
essential for operators to have 
established, written procedures to 
insure that their employees have 
information (maps and operating history 
records) necessary for them to conduct 
safe operations. As an example, 
personnel conducting pipeline 
operations need direct access to maps, 
construction records and operating 
history records without delay when 
emergencies arise. The rule will have 
little effect on most companies, because 
they currently supply their employees 
with such records, or have procedures 
in place to make the records available. 
The language of § 192.605(b)(3) is 
adopted as proposed.

Comments on Gathering Data and 
Reporting Incidents (Proposed 
§ 192.605(b)(4): RSPA proposed under 
§ 192.605(b)(4) that operators prepare 
procedures for gathering data needed to 
report incidents under 49 CFR part 191 
in a timely and effective manner. Two 
industry associations and 10 gas 
companies stated that requirements for 
gathering information and reporting 
natural gas incidents are contained in 49 
CFR part 191 and that proposed 
§ 192.605(bH4) is redundant.

Response: The proposed rule and part 
191 are not redundant because part 191 
does not currently require operators to 
prepare and follow written procedures 
for collecting data to be submitted in 
part 191 reports. The requirement is 
adopted as proposed.

Comments on Immediate Response 
Areas (Proposed §§ 192.605(b)(5) and 
(6)): Comments were received from one 
state regulatory agency, three industry 
associations, and 17 gas companies 
regarding the proposal to require 
operators to identify areas requiring 
immediate response if a failure or 
malfunction occurs. Immediate response 
could prevent serious consequences or 
hazards in case a facility foils or 
malfunctions. Except for two gas 
companies who suggested revisions and 
clarification, all those commenting 
opposed the proposed rules.

The state agency and several 
companies argued that the class location 
system of part 192 (which classifies 
pipelines by population density) is for 
superior to the immediate response 
concept of part 195 for recognizing and

reacting to potential hazards along the 
pipeline route. They contend that 
because die class location system 
requires die operator to follow more 
stringent safety practices in higher risk 
areas, the potential hazards along a line 
are reduced by such practices as lower 
pipe stress levels, more frequent patrols, 
closer sectionalizing valve spacing, and 
more frequent leak surveys.

Most of the companies said that any 
failure or malfunction in their system 
required immediate response since the 
severity of an incident is not known 
until an investigation is made by trained 
employees. For these companies, a 
change In the rules is unnecessary. 
Further, they felt the proposed rules 
may be counterproductive since they 
imply that nonlisted locations may not 
need careful monitorine.

Response: A gas pipeline's class 
location is Class 1, 2, 3, or 4 depending 
on the population density In a class 
location unit, which is an area one mile 
long by 220 yards (1/8 mile) on either 
side of the line (§192.5). The stress level 
rules (§§ 192.111 and 192.611), the 
sectionalizing block valve rule 
(§ 192.179), the patrolling rule 
(§ 192.705), and the leakage survey rule 
(§ 192.706) each require companies to 
take more stringent precautions as class 
location, or population density 
increases. Pipelines in densely 
populated areas must be operated at 
lower hoop stress, patrols must be more 
frequent, sectionalizing block valves 
must be more densely spaced, and leak 
surveys must be taken more frequently 
in order to provide more protection for 
the public. The class location system 
requires companies to identify areas 
where more people are at risk if an 
incident occurs.

The immediate response 
identification concept is unnecessary 
and inappropriate for gas pipelines, 
since higher risk areas are already 
identified by existing class location 
requirements. Also, gas distribution 
companies are located in developed 
areas and it would be difficult to 
identify locations not requiring 
immediate response.

Accordingly, based on the comments 
received, and the reasoning stated 
above, proposed §§ 192.605(b) (5) and 
(6) are removed from this rulemaking.

Comments on Starting and Shutting 
Down Pipelines, Compressor Stations, 
and Compressors (Proposed 
§§ 192.605(b)(7), (8), and (9)h RSPA 
received 17 comments on proposed 
§§ 192.605(b) (7), (8), and (9) which 
would require that operators have 
written procedures relative to the 
startup and shutdown of pipelines and 
compressor stations and maintenance of

compressor stations. All who 
commented on the proposals, including 
a state agency, opposed or 
recommended revision of the proposed 
rules. Several operators objected to 
proposed § 192.605(b)(7) because 
existing regulations, §§ 192.195,
192.199.192.201.192.731.192.739, and 
192.743, require that overpressure 
protection equipment be installed and 
working properly. These standards 
prevent the maximum allowable 
operating pressure (MAOP) from being 
exceeded due to pressure control 
failure, or during startup operations.

Five of those commenting suggested 
that distribution systems are not started 
up or shut down in the manner they 
inferred from die proposal since many 
systems do not have compressor 
stations. Others commented that 
proposed §§ 192.605(b)(7) and 
192.605(b)(9) are virtually the same 
since starting up and shutting down a 
pipeline is synonymous with starting up 
and shutting down compressor units. 
Several contended that procedures for 
operating compressors should be posted 
at the unit, and do not belong in a 
manual. Others stated that the 
rulemaking should be limited to 
transmission systems, and not apply to 
distribution systems.

Response: RSPA believes that specific 
written procedures are essentia! for the 
safe operation of a system as complex as 
a gas pipeline. This view was addressed 
previously in the discussion on 
Standards. The existing regulations, 
§§192.195,192.199,192.201,192.731,
192.739, and 192.743, are safety 
standards related to the design and 
maintenance of relief devices to prevent 
overpressuring of gas pipelines. 
Proposed §§ 192.605(b) (7), (8), and (9) 
would require written procedures to 
follow when operating these devices.

RSPA understands that some 
distribution systems do not have 
compressors. If a system does not have 
compressors, it does not need 
compressor start up and shut down 
procedures.

Also, we agree with the commenters 
who stated that specific procedures for 
operating individual compressors 
should be posted at the engine control 
panel for each unit RSPA understands 
that operating procedures vary from 
compressor to compressor, depending 
upon the type and model of compressor. 
Therefore, the final rule requires that 
the manual contain specific procedures 
regarding safety and operation that are 
applicable to the compressor being 
used. Proposed §§ 192.605(b) (8) and (9) 
are merely recodification of existing 
§§ 192.733 and 192.729, respectively. 
Proposed §§ 192.605(b) (7), (8) and (9)
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are adopted as final §§ 192.605(b) (5), (6) 
and (7), respectively.

Comments on Review of Operator 
Personnel (Proposed § 192.605(b)(10)): 
Three industry associations and 16 gas 
pipeline operators disagreed with 
proposed § 192.605(b)(10). In this 
section, RSPA proposed that gas 
operators establish procedures to review 
periodically the work personnel do 
under normal O&M procedures to see if 
those procedures are effective, and to 
correct those procedures found 
deficient. Six of those commenting 
recommended that this proposed rule be 
removed since training and qualification 
of personnel is the topic of another 
rulemaking (Pipeline Operator 
Qualifications; 52 FR 9189, March 23, 
1987). Five commenters stated that 
O&M manuals are a reference for trained 
employees and should not be used as a 
training manual, which should be more 
detailed and job specific. Four 
commenters stated that “periodically” is 
vague and needs further clarification.

Response: Like existing 
§ 195.402(c)(13), RSPA intended that gas 
operators periodically review their O&M 
procedures and correct any deficiencies 
found in those procedures. The O&M 
manual prescribes actions that trained 
employees must follow to do specific 
tasks. In many cases a manual must 
describe those actions in detail to assure 
that personnel perform functions 
completely ana correctly. Personnel are 
trained and tested to cany out the 
procedures which the manual 
prescribes.

RSPA did not intend this provision to 
further compel correction of 
deficiencies in the knowledge and skills 
of personnel to carry out the procedures. 
That requirement will be included in a 
separate regulation (See Pipeline 
Operator Qualifications; 52 FR 9189, 
March 23,1987). No commenter 
disagreed with the fundamental purpose 
of the proposal.

The regulation requires periodic 
review to allow operators flexibility in 
setting the intervals between reviews of 
their O&M procedures. As 
circumstances and job functions vary 
among operators, so would the 
frequency at which procedures are 
reviewed. RSPA requires that each 
operator’s O&M procedures specify the 
time between reviews or the 
circumstances that dictate a review in 
implementing proposed 
§ 192.605(b)(10). Section 192.605(b)(10) 
has been rewritten to reflect these 
concerns and has been adopted as final 
§ 192.605(b)(8).

Comments on Operating Pressures for 
Class Location (Proposed 
§ 192.605(b)(l 1)): In the NPRM, RSPA

proposed to transfer the existing 
§ 192.605(e) to this section. Existing 
§ 192.605(e) requires gas operators to 
establish procedures for periodic 
inspections of operating pressures to see 
that they conform to class locations. 
Nine gas companies objected to 
proposed § 192.605(b)(ll), stating that it 
is redundant or unnecessary.

Response: Commenters correctly 
pointed out that proposed 
§ 192.605(b)(ll) would duplicate 
proposed § 192.605(b)(1) and existing 
§§ 192.609,192.611 and 192.613. Each 
of these sections requires operators to 
take some form of action to conform 
their pipeline operations to the proper 
class location. Accordingly, proposed 
§ 192.605(b)(ll) has not been adopted.

Comments on Personnel Safety in 
Trenches (Proposed § 192.605(b)(12) 
and 195.402(b)(14)): Three industry 
associations and 20 gas operators 
recommended revision of proposed 
§§ 192.605(b)(12) and 195.402(b)(14). 
RSPA proposed that operators have 
written procedures for using 
precautions, and eqûipment to protect 
personnel, in excavated trenches from 
hazardous accumulations of vapor or 
gas. Most of the commenters stated that 
the proposed standard is too specific, 
and should be rewritten in general 
performance language covering , 
excavation as well as other O&M safety 
tasks.

Most of the commenters expressed 
concern that RSPA and Occupational 
Safety and Health Administration 
(OSHA) rules will overlap and that they 
will be required to comply with 
duplicate regulatory requirements.

Response: Expansion and rewriting of 
the rule in general performance 
language to extend to O&M safety 
related tasks other than safety during 
excavation would exceed the scope of 
the proposal. The proposal was limited 
to protecting personnel in trenches from 
hazardous vapors or gas. Proposed 
§§ 192.605(b)(12) and 195.402(b)(14) are 
adopted as final §§ 192.605(b)(9) and 
195.402(c)(14), respectively.

With regard to the potential overlap 
with OSHA rules, Section 4(b)(1) of the 
OSHA Act prohibits OSHA from 
exercising authority over working 
conditions when another agency 
exercises authority through regulation.

Comments on Testing of Pipe-Type 
and Bottle-Type Holders (Proposed 
§192.605(b)(13) (i), (ii), and (Hi): There 
were no substantive comments 
concerning proposed §§ 192.605(b)(13)
(i), (ii), or (iii) and these standards are 
adopted as §§ 192.605(b)(10)(i), (ii), and
(iii), respectively.

Comments on Abnormal Operation 
(Proposed § 192.605(c)): Two industry

associations and 18 companies 
commented on proposed § 192.605(c) 
which sets forth items to be included in 
procedures for handling abnormal 
operations on gas transmission lines. All 
those commenting recommended that 
RSPA withdraw or revise the proposed 
rule. The most common reason given for 
changing the rule is that the proposed 
requirements duplicate existing 
§ 192.615, Emergency Plans. The 
commenters said they interpret any 
abnormal condition as an emergency 
until the condition is resolved or 
eliminated. One state, Massachusetts, 
said that §§ 192.605(a) and 192.605(c) 
should not be restricted to transmission 
lines but should apply to distribution 
lines as well.

Four of the commenters objected to 
usage of “operating design limits” when 
the term has not been defined. They 
questioned if "operating design limits” 
is the same as or different from MAOP, 
which is defined in the regulations and 
understood in the gas pipeline industry.

Response: The proposed rule does not 
duplicate § 192.615. Abnormal 
conditions and emergency conditions 
are not equivalent. Abnormal conditions 
occur when operating design limits have 
been exceeded due to a pressure, flow 
rate, or temperature change outside the 
limits of normal conditions. As an 
example, for pressure surges, an 
abnormal condition would exist in a 
pipeline when pressure exceeds the 
MAOP but is within the differential 
allowed to activate pressure relieving 
and limiting equipment (see § 192.201). 
Abnormal conditions are less severe, but 
could escalate to emergency conditions 
if not promptly corrected. Abnormal 
conditions do not pose as immediate a 
threat to life or property as do 
emergency conditions. Any 
transmission line operator that chooses 
to treat abnormal conditions as 
emergency conditions still must comply 
with § 192.605(c).

Distribution system operators are not 
required to prepare a manual for 
abnormal conditions because they 
normally operate distribution pipelines 
at lower pressures than transmission 
pipelines. Also, due to the dangers 
involved in operating in populated 
areas; most unusual operating 
conditions would be considered by the 
distribution system operator to be an 
emergency until the condition is 
resolved or corrected.

Threatening events such as the 
presence of gas in a building, a fire near 
a pipeline, or an explosion near a 
pipeline constitute emergency 
conditions, Sections 192.605(c)(1) (i) 
through (v) are adopted as proposed.
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Comments on Checking Variations 
from Normal Operation after Abnormal 
Operation has ended (Proposed 
§ 192.605(c)(2)): There were no 
substantive comments regarding 
proposed § 192.605(c)(2) and this ■- 
section is adopted as proposed.

Comments on Responsible Operator 
Personnel (Proposed § 192.605(c)(3)): 
Two operators stated that the meaning 
of “responsible operator personnel” in 
proposed § 192.605(c)(3) is unclear and 
should be clarified or changed.

Response: When considering 
“responsible operator personnel,” 
responsible means a person the 
company expects to be answerable or 
accountable for O&M of the pipeline. 
Responsible and accountable are 
synonymous for purposes of this rule. 
Because RSPA has had the opportunity 
to clarify our intent in the preamble to 
this final rule, proposed § 192.605(c)(3) 
is adopted as proposed.

Comments on Periodic Review of 
Personnel Response to Abnormal 
Operations (Proposed § 192.605(c)(4): 
Five operators opposed or 
recommended revision of proposed 
§ 192.605(c)(4), which proposed 

| periodic review of responses by 
| personnel to abnormal operations in 

order to determine the effectiveness of 
procedures for handling abnormal 
operations. In lieu of the proposed 
periodic review, the commenters 
instead recommended review of each 
abnormal operation and taking 
appropriate action when deficiencies 

I are found.
Response: RSPA encourages operators 

[ to correct deficiencies in procedures 
| when recognized. The company should 
I not wait for a periodic review to correct 
I such deficiencies. However, RSPA did 
I not propose to require operators to 
[ review each response to an abnormal 
I operation. This would be unnecessarily 
I more stringent than the proposed rule.
[ For this reason, the final rule retains the 
I term periodic. Final § 192.605(c)(4) is 
I adopted as proposed.

Comments on Safety-Related 
I Condition Reports (Proposed 
|  §192.605(d): RSPA received no 
I substantive comments regarding 
I proposed § 192.605(d) and this section 
I is retained as proposed.

Comments on Surveillance,
I Emergency Response, and Accident 
I Investigation (Proposed § 192.605(e)):
I Six of the seven operators commenting 
I opposed proposed § 192.605(e) which 
i would require procedures required by 
I other sections in Part 192 concerning 
I surveillance, emergency response, and 
I accident investigation to be included in 
I the O&M manual. They argued that the 
■ emergency plan should be separate from

the O&M manual since emergency 
procedures differ from normal 
operations. One company stated that its 
emergency plan is “kept in a separate, 
readily identifiable binder and all 
appropriate foremen, supervisors and 
managers who would respond to an 
emergency have personal copies which 
are kept in their offices, homes and 
company vehicles. O&M manuals are 
normally available only at work 
locations where employees are present 
40 hours a week.”

Response: RSPA believes that the 
procedures discussing surveillance, 
emergency response and accident 
investigation should be part of an O&M 
manual. When part 192 requires 
procedures for these subjects, it is easier 
to find and review them when they are 
located together at one place. The cross- 
referencing described previously would 
allow an operator to distribute separate 
volumes describing emergency 
procedures as needed. Nevertheless, the 
emergency procedures also must be 
included in the O&M manual. The final 
rule is adopted as proposed.

Cffmments on Redesignation, 
Amendment, Leakage Surveys, 
Abandonm ents Deactivation of 
Facilities, and Removals: (Proposed 
changes to §§ 192.615,192.706,192.723,
192.727.192.729.192.733 and 192.737): 
There were no substantive comments 
concerning proposed changes to 
§§192.615,192.706, 192.723* 192.727,
192.729.192.733 and 192.737 and these 
changes are adopted as proposed.

RSPA Comment on Effective Date: 
RSPA believes that most operators will 
be able to assemble the cross-referenced 
manual promptly. However, others may 
require additional time to assemble the 
information and procedures required in 
this rulemaking. RSPA, therefore, is 
allowing a one-year period to complete 
the manual. However, §§ 192.605(b)(9) 
and 195.402(c)(14) become effective 30 
days after publication in the Federal 
Register since most operators already 
have the procedures and equipment 
necessary to comply with the rule.
Advisory Committee Reviews

Section 4(b) of the Natural Gas 
Pipeline Safety Act of 1968, as amended 
(49 U.S.C. 1673(b)), and section 204(b) 
of the Hazardous Liquid Pipeline Safety 
Act of 1979, as amended (Pub. L. 97- 
468, January 14,1983), each contain 
similar requirements that proposed 
amendments to a safety standard 
established under the statute be 
submitted to a 15-member advisory 
committee for consideration.

The Technical Pipeline Safety 
Standards Committee, comprised of 
members knowledgeable about

transportation of gas by pipeline, 
discussed and approved the gas rule 
changes by an 8 to 3 margin at a meeting 
held September 13,1988. In like 
manner, the Technical Hazardous 
Liquid Pipeline Safety Standards 
Committee, on September 14,1989, 
approved the hazardous liquid rule 
change, 8 to 2. No changes were 
recommended by either committee.
Rulemaking Analyses
E.O. 12666 and DOT Regulatory Policies 
and Procedures

This final rule is considered a 
significant regulatory action under 
section 3(f) of Executive Order 12866 
and, therefore, was subject to review by 
the Office of Management and Budget. 
The rule is considered significant under 
the regulatory policies and procedures 
of the Department of Transportation (44 
FR 11034) because of the significant 
public and congressional interest 
following four pipeline failures in a two 
year period which caused 10 deaths, 26 
injuries and significant property 
damage.
Regulatory Flexibility Act

Based on the comments received, I 
certify under Section 605 of the 
Regulatory Flexibility Act (5 U.S.C. 605; 
September 19,1980) that this rule will 
not have a significant economic impact 
on a substantial number of small 
entities.
E.O. 12612

We have analyzed this final rule 
under the criteria of Executive Order 
12612 (52 FR 41685, October 30,1987). 
Four states, Connecticut, Massachusetts, 
Missouri and Nevada responded to the 
NPRM. All supported the rulemaking. 
However, Connecticut expressed 
concern that the rulemaking intended to 
limit the authority of the state agency to 
require an operator to amend its plans 
and procedures as necessary to provide 
a reasonable level of safety. RSPA had 
no such intention. The authority of a 
state to require an operator to amend its 
safety plans and procedures is not 
diminished by this rulemaking. 
Accordingly, RSPA finds that this final 
rule does not warrant preparation of a 
Federalism Assessment.
Paperwork Reduction Act

The information and recordkeeping 
requirement associated with this rule is 
being submitted to the Office of 
Management and Budget for approval in 
accordance with 44 U.S.C Chapter 35 
under OMB Nos: 2137—0047 and 2137— 
0049.

Administration: Research and Special 
Programs Administration; Title:
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Operation and Maintenance Procedures 
for Pipelines; Need for Information; 
Provides guidance for safety of 
personnel while operating and 
maintaining pipelines; Proposed Use of 
Information; Assists pipeline operator 
employees in the operation and 
maintenance of pipelines; Frequency: 
Requires operator to review and update 
procedures each calendar year, Burden 
estimate; 240,000 hours in first year, 
small requirement in succeeding years 
dependent on need to update; 
Respondents: 54,300 operators 
including master meter operators;
Forms: none; Average Burden Hours per 
Respondent: 4.4.

RSPA received several comments on 
paperwork. A few commenters asserted 
that it is unnecessary to promulgate 
parallel rules applicable to gas and 
liquid operations because the physical 
properties of the products differ. 
However, RSPA believes that the O&M 
similarities vastly outnumber the 
differences and that compliance is 
enhanced by making the two regulations 
reasonably similar while recognizing the 
technical distinctions between gas and 
liquid pipelines. Furthermore, other 
commenters said papeiwork should be 
better managed. RSPA agrees and allows 
operators to keep O&M procedures in 
paper or electronic files depending on 
the needs of the operator. The ultimate 
need to keep the paperwork is to require 
companies to maintain a sufficient 
amount of reliable information to reduce 
the likelihood of failures and casualties.
List of Subjects
49 CFR Part 192

Emergency, Maintenance, Operations, 
Pipeline safety, Reporting and 
recordkeeping requirements.
49 CFR Part 195

Emergency, Maintenance, Operations, 
Pipeline safety, Reporting and 
recordkeeping requirements.

In consideration of the foregoing, 
parts 192 and 195 are amended to read 
as follows:

PART 192—[AMENDED]
1. The authority citation for part 192 

continues to read as follows:
Authority: 49 App. U.S.C 1672 and 1804; 

and 49 CFR 1.53.
2. Section 192.453 is revised to read 

as follows:
§ 192.453 General.

The corrosion control procedures 
required by § 192.605(b)(2), including 
those for the design, installation, 
operation, and maintenance of cathodic

protection systems, must be carried out 
by, or under the direction of, a person 
qualified in pipeline corrosion control 
methods.

3. Section 192.603(b) is revised to 
read as follows:
§ 192.603 General provisions.
* * * # *

(b) Each operator shall keep records 
necessary to administer the procedures 
established under § 192.605. 
* * * * *

4. Section 192.605 is revised to read 
as follows:
§ 192.605 Procedural manual for 
operations, maintenance, and em ergencies.

(a) General. Each operator shall 
prepare and follow for each pipeline, a 
manual of written procedures for 
conducting operations and maintenance 
activities and for emergency response. 
For transmission lines, the manual must 
also include procedures for handling 
abnormal operations. This manual must 
be reviewed and updated by the 
operator at intervals not exceeding 15 
months, but at least once each calendar 
year. This manual must be prepared 
before operations of a pipeline system 
commence. Appropriate parts of the 
manual must be kept at locations where 
operations and maintenance activities 
are conducted.

(b) Maintenance and normal 
operations. The manual required by 
paragraph (a) of this section must 
include procedures for the following to 
provide safety during maintenance and 
operations:

(1) Operating, maintaining, and 
repairing the pipeline in accordance 
with each of the requirements of this 
subpart and subpart M of this part.

(2) Controlling corrosion in 
accordance with the operations and 
maintenance requirements of subpart I 
of this part.

(3) Making construction records, 
maps, and operating history available to 
appropriate operating personnel.

(4) Gathering of data needed for 
reporting incidents under Part 191 of 
this chapter in a timely and effective 
manner.

(5) Starting up and shutting down any 
part of the pipeline in a manner 
designed to assure operation within the 
MAOP limits prescribed by this part, 
plus the build-up allowed for operation 
of pressure-limiting and control devices.

(6) Maintaining compressor stations, 
including provisions for isolating units 
or sections of pipe and for purging 
before returning to service.

(7) Starting, operating and shutting 
down gas compressor units.

(8) Periodically reviewing the work 
done by operator personnel to

determine the effectiveness, and 
adequacy of the procedures used in 
normal operation and maintenance and 
modifying the procedures when 
deficiencies are found.

(9) Taking adequate precautions in 
excavated trenches to protect personnel 
from the hazards of unsafe 
accumulations of vapor or gas, and 
making available when needed at the 
excavation, emergency rescue 
equipment, including a breathing 
apparatus and, a rescue harness and 
line.

(10) Systematic and routine testing 
and inspection of pipe-type or bottle- 
type holders including—

(i) Provision for detecting external 
corrosion before the strength of the 
container has been impaired;

(11) Periodic sampling and testing of 
gas in storage to determine the dew 
point of vapors contained in the stored 
gas which, if condensed, might cause 
internal corrosion or interfere with the 
safe operation of the storage plant; and

(iii) Periodic inspection and testing of 
pressure limiting equipment to 
determine that it is in safe operating 
condition and has adequate capacity.

(c) Abnormal operation. For 
transmission lines, the manual required 
by paragraph (a) of this section must 
include procedures for the following to 
provide safety when operating design 
limits have been exceeded:

(1) Responding to, investigating, and 
correcting the cause of:

(1) Unintended closure of valves or 
shutdowns;

(ii) Increase or decrease in pressure or 
flow rate outside normal operating 
limits;

(iii) Loss of communications;
(iv) Operation of any safety device; 

and
(v) Any other malfunction of a 

component, deviation from normal 
operation, or personnel error which may 
result in a hazard to persons or 
property.

(2) Checking variations from normal 
operation after abnormal operation has 
ended at sufficient critical locations in 
the system to determine continued 
integrity and safe operation.

(3) Notifying responsible operator 
personnel when notice of an abnormal 
operation is received.

(4) Periodically reviewing the 
response of operator personnel to 
determine the effectiveness of the 
procedures controlling abnormal 
operation and taking corrective action 
where deficiencies are found.

(d) Safety-related condition reports. 
The manual required by paragraph (a) of 
this section must include instructions 
enabling personnel who perform
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operation and maintenance activities to 
recognize conditions that potentially 
may be safety-related conditions that are 
subject to the reporting requirements of 
§ 191.23 of this subchapter.

(e) Surveillance, emergency response, 
and accident investigation. The 
procedures required by §§ 192.613(a), 
192.615, and 192.617 must be included 
in the manual required by paragraph (a) 
of this section.
§ 192.616 [Redesignated from §  192.615(d)]

5. Section 192.615(d) is redesignated 
as § 192.616 Public education and the 
paragraph designation is removed.
§ 192.706 [Amended]

6. In § 192.706, paragraph (a) is 
removed, the introductory text of 
paragraph (b) is redesignated as the 
introductory text of the section, and 
paragraphs (b)(1) and (b)(2) are 
redesignated paragraphs (a) and (b), 
respectively.

7. In § 192.723, the section heading 
and paragraph (a) are revised to read as 
follows:
§ 192.723 Distribution system s: Leakage 
surveys.

(a) Each operator of a distribution 
system shall conduct periodic leakage 
surveys in accordance with this section. 
* * * * *

8. In § 192.727, the section heading 
and paragraph (a) are revised to read as 
follows:
$ 192.727 Abandonment or deactivation of 
facilities.

(a) Each operator shall conduct 
abandonment or deactivation of 
pipelines in accordance with the 
requirements of this section.
* * * * *

§192.729 [Removed]
9. Section 192.729 is removed.

§ 192.733 [Removed]
10. Section 192.733 is removed.

[§192.737 [Removed]
11. Section 192.737 is removed.

PART 195—[AMENDED]
The authority citation for part 195 

[continues to read as follows:
Authority: 49 App. U.S.C 2002; 49 CFR 

11.53.
I 12. In § 195.402, a new paragraph 
i(c)(14) is added to read as follows:
|§195.402 Procedural manual for 
[operations, maintenance, and em ergencies.
I* * * * *

(c) * * *
I (14) Taking adequate precautions in 
[excavated trenches to protect personnel

from the hazards of unsafe 
accumulations of vapor or gas, and 
making available when needed at the 
excavation, emergency rescue 
equipment, including a breathing 
apparatus and, a rescue harness and 
line.
* * * it it

Issued in Washington, DC on February 4, 
1994.
Rose A. McMurray,
Acting Administrator Research and Special 
Programs Administration.
[FR Doc. 94-3186 Filed 2-10-94; 8:45 am] 
BILLING CODE 4910-60-P

Federal Railroad Administration 

49 CFR Part 207
[FRA Docket No. RPO-1; Notice No. 2]
RIN 2130-AA69

Railroad Police Officers
AGENCY: Federal Railroad 
Administration (FRA), DOT.
ACTION: Final rule.
SUMMARY: FRA is establishing a rule to 
implement section 1704 of the Crime 
Control Act of 1990, which authorizes a 
railroad employee who is commissioned 
as a railroad police officer by any state 
to enforce, in accordance with DOT 
regulations, the laws of any state in 
which the railroad police officer’s 
employer owns property for the purpose 
of protecting railroad property, 
personnel, passengers, and cargo. 
EFFECTIVE DATES: The rule becomes 
effective March 14,1994.
ADDRESSES: Any petition for 
reconsideration should be submitted to 
the Docket Clerk, Office of Chief 
Counsel, FRA, 400 Seventh Street SW., 
Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: 
Gareth W. Rosenau, Office of Chief 
Counsel, FRA, 400 Seventh Street SW., 
Washington, DC 20590 (202-366-9416).
SUPPLEMENTARY INFORMATION:

I. Background
Since 1855, railroads have employed 

railroad police officers to protect 
railroad property, personnel, 
passengers, and cargo. Today, there are 
approximately 3,000 railroad police 
officers throughout the United States, 
the majority of whom are commissioned 
by a state to perform the duties of a 
peace officer. Each state has its own set 
of rules governing railroad police officer 
conduct. Currently, railroad police 
officers may not enforce the laws of any 
state where they are not commissioned.

Railroad police officers provide 
protection against vandalism, 
trespassing, railroad property and cargo 
theft, sabotage, terrorism, and burglaries 
of company property. They also respond 
to emergencies involving fires, 
derailments, and railroad accidents and 
incidents. They are armed and 
authorized to make apprehensions and 
arrests.

Railroad police officers sometimes 
travel with cargo from the place of 
origin to final destination, even if this 
involves accompanying a train into 
states where the officers are not 
commissioned. A railroad generally has 
commissioned railroad police officers in 
each state where it conducts business 
and owns property; however, these 
commissioned railroad police officers 
may at times be unavailable when an 
accident or incident occurs. Under these 
circumstances, railroad police officers 
who are not commissioned in that state 
must resort to a citizen’s arrest or wait 
until a commissioned railroad police 
officer or a state or local police officer 
having appropriate authority arrives. 
Property damage or personal injuries 
may occur during the interim.

On October 27,1990, Congress 
addressed these concerns by enacting 
section 1704 of the Crime Control Act of 
1990, Public Law 101-647 (45 U.S.C. 
446) which provides:

A railroad police officer who is employed 
by a rail carrier and certified or 
commissioned as a police officer under the 
laws of any State shall, in accordance with 
regulations issued by the Secretary of 
Transportation, be authorized to enforce the 
laws of any jurisdiction in which the rail 
carrier owns property, for the purpose of 
protecting—

(1) The employees, passengers, or patrons 
of the rail carrier,

(2) The property, equipment, and facilities 
owned, leased, operated, or maintained by 
the rail carrier;

(3) Property moving in interstate or foreign 
commerce in the possession of the rail 
carrier, and

(4) Personnel, equipment, and materials 
moving via railroad that are vital to the 
national defense, to the extent of the 
authority of a police officer properly certified 
or commissioned under the laws of that 
jurisdiction.

In response, the Secretary has delegated 
authority to the Federal Railroad 
Administrator to promulgate appropriate 
regulations.

On June 18,1993, FRA published a 
notice of Proposed Rulemaking (58 FR 
33593), proposing to amend title 49 of 
the Code of Federal Regulations by 
adding new part 207—Railroad Police 
Officers. The part would establish 
procedures for designation and 
commissioning of railroad police 
officers and notification to state


