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2. In §761.80 by adding paragraphs
(c)(3), (c)(4), (c)(5), (f)(9), (ft(10) and
(m)(8) and by revising paragraphs (h) 
and (n) to read as follows:

§761.80 Manufacturing, processing and 
distribution in commerce exemptions.
*  *  *  *  *

(c) *  *  *

(3) Sigma-Aldrich Corporation, St. 
Louis, MO, 63103.

(4) Millipore Corporation and 
ImmunoSystems Inc., Bedford, MA, 
01730 and Scarborough, ME, 04074.

(5) National Institute of Standards and 
Technology, Gaithersburg, MD, 20899.
*  *  *  *  f t

(f) * * *
(9) General Electric Company, 

Schenectady, NY,12301.
(10) Supelco Inc., Bellefonte, PA, 

16823-0048.

(h) The Administrator grants the 
following petitioners a class exemption 
for 1 year to process and distribute in 
commerce non-porous transformer 
component parts which have been 
decontaminated of PCB residues and to 
buy and sell PCB Transformers or PCB- 
Contaminated Transformers to which 
only double-rinsed, non-porous 
component parts have been added:

(1) Electrical Apparatus Service 
Association, St. Louis, MO,63123.

(2) [Reserved]
*  f t  i t  i t  f t

(m) * * *
(8) Chemsyn Science Laboratories, 

Lenexa, KS, 66215.
(n) The 1-year exemption granted to 

petitioners in paragraphs (a) through 
(c)(1), (d), (f), and (m)(l) through (m)(6) 
of this section shall be renewed 
automatically as long as there is no 
increase in the amount of PCBs to be

processed and distributed, imported 
(manufactured), or exported, nor any 
change in the manner of processing and 
distributing, importing (manufacturing), 
or exporting of PCBs. If there is such a 
change, a new exemption petition must 
be submitted to EPA and it will be 
addressed through rulemaking. In such 
a case, the activities granted under the 
existing exemption may continue until 
the new petition is addressed by 
rulemaking, but must conform to the 
terms of the existing exemption 
approved by EPA. The 1-year 
exemption granted to petitioners in 
paragraphs (c)(2), (3), (4) and (5), (f)(9) 
and (10), (h) and (m)(7) and (8) of this 
section may be extended pursuant to 
§750.11(e) or §750.31(e).
f t  f t  f t  f t  f t

[FR Doc. 9 4 -2 9 5 6 9  Filed  1 1 -3 0 -9 4 ; 8 :45  am] 
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DEPARTMENT OF COMMERCE

National Telecommunications and 
information Administration
[Docket No. 941132-4332]

Public Telecommunications Facilities 
Program: Availability of Funds
AGENCY: National Telecommunications 
and Information Administration (NTIA), 
Commerce.
ACTION: Notice of availability of funds.

SUMMARY: The National 
Telecommunications and Information 
Administration (NTIA), U.S.
Department of Commerce, announces 
that applications are available for 
planning and construction grants for 
public telecommunications facilities 
under the Public Telecommunications 
Facilities Program (PTFP), which is 
administered by NTIA.

A pplicants fo r  grants under the PTFP 
m ust file  their applications on or before 
W ednesday, February 15,1995. NTIA 
anticipates making grant awards by 
September 30,1995.

Approximately $25.3 million is 
available in fiscal year 1995 for PTFP 
grants. The amount of a grant award will 
vary, depending on the application 
project. For fiscal year 1994, NTIA 
awarded $21.2 million in funds to 140 
projects. The awards ranged from $4,102 
to $850,000.

Prospective PTFP applicants should 
be aware that the Congress has 
appropriated funds for a related NTIA 
grant program. The program, which is 
part of the National Information 
Infrastructure effort, is called the 
Telecommunications and Information 
Infrastructure Assistance Program 
(TI1AP). The TIIAP’s funds may be used 
for the planning and construction of 
telecommunications networks or for the 
purchase of telecommunications 
services and facilities that enhance the 
delivery of social services, such as 
education, culture, health care, public 
information, public safety, and other 
related services. The TIIAP program 
funds demonstration projects that 
support the formation of an advanced 
nationwide, telecommunications and 
information infrastructure incorporating 
the widest variety of information 
technologies. The Congress 
appropriated $64 million for the TIIAP 
in FY 1995. Formal announcement of 
the TIIAP program for FY 1995 will be 
made at a later date in a separate 
Federal Register notice. The TIIAP is 
distinct from the PTFP, which is the 
subject of this Notice. The PTFP or its 
predecessor programs have been in 
operation since 1962.

The Final Rules and Policy Statement 
for the PTFP were published on 
November 22,1991 (56 Fed. Reg. 59168 
(1991)). These rules, codified at 15 CFR 
part 2301, will be in effect for FY 1995 
PTFP applications. Parties interested in 
applying for financial assistance should 
refer to these rules and to the 
authorizing legislation (47 U.S.C. 390- 
393 and Pub. L. 103-317) for additional - 
information on the program’s goals and 
objectives, eligibility criteria, evaluation 
criteria, and other requirements.

Authority: The Public
Telecommunications Financing Act of 1978, 
as amended, 47 U.S.C. 390-393 (Act), and 
Pub. L. 103-317. (Catalog of Federal 
Domestic Assistance No. 11.550)
DATES: Pursuant to 15 CFR 2301.5(c), 
the Administrator of NTIA hereby 
establishes the closing date for the filing 
of applications for grants under the 
PTFP. The closing date selected for the 
submission of applications for 1995 is 
Wednesday, February 15,1995. 
Applications delivered by mail or by 
hand must be delivered to the address 
referenced below by 5 p.m. on or before 
February 15,1995. Applicants whose 
applications are not received by the 
deadline will be notified that their 
applications will not be considered in 
the current grant cycle and will be 
returned.
ADDRESSES: To obtain an application 
package, submit completed 
applications, or send any other 
correspondence, write to: Office of 
Telecommunications and Information 
Applications, NTIA/DOC, 14th Street 
and Constitution Ave., NW, Room H- 
4625, Washington, DC 20230.
FOR FURTHER INFORMATION CONTACT: 
Dennis R. Connors, Director, Public 
Broadcasting, telephone: (202) 482- 
5802; fax: (202)482-2156. Information 
about the PTFP can also be received 
electronically via Internet (send 
inquiries to PTFP@NTIA.DOC.GOV) or 
through the NTIA BBS at (202) 482- 
1199 (set computer modems for 8 stop 
bits, 0 polarity).
SUPPLEMENTARY INFORMATION:
I. Application Forms and Regulations

To apply for a PTFP grant, an 
applicant must file a timely and 
complete application on a current form 
approved by the Agency. The current 
qpplication  form  expires on O ctober 31, 
1997, and no previous versions o f the 
PTFP A pplication Form m ay be used.
(In accordance with the Paperwork 
Reduction Act, the current application 
form has been cleared under OMB 
control no. 0660-0003.)

All persons and organizations on the 
PTFP’s mailing list will be sent a copy

of the current application form and the 
Final Rules. Those not on the mailing 
list may obtain copies by contacting the 
PTFP at the address or telephone, fax, 
computer bulletin board, or Internet 
numbers noted above. Prospective 
applicants should read the Final Rules 
carefully before submitting applications. 
Applicants whose applications were 
deferred in FY 1994 will be mailed 
pertinent PTFP materials and 
instructions for requesting reactivation.

Applicants should note that they must 
comply with the provisions of Executive 
Order 12372, "Intergovernmental 
Review of Federal Programs.” The 
Executive Order requires applicants for 
financial assistance under this program 
to file a copy of their application with 
the Single Points of Contact (SPOC) of 
all states relevant to the project. 
Applicants are required to serve a copy 
of their completed application on the 
appropriate SPOC on or before February
15.1995. Applicants are encouraged to 
contact the appropriate SPOC well 
before the PTFP closing date.

NTIA requires that all applicants 
whose proposed projects need 
authorization from the Federal 
Communications Commission (FCC) 
must tender an application to the FCC 
for such authority on or before February
15.1995. (An application is tendered to 
the FCC when it has been received by 
the Secretary of the FCC.) However, 
applicants are urged to submit it with as 
much lead time before the PTFP closing 
date as possible. The greater the lead 
time, the better the chance the FCC 
application will be processed to 
coincide with NTIA’s grant cycle. NTIA 
will return the application of any 
applicant that fails to tender an 
application to the FCC for any necessary 
authority on or before February 15,
1995.

Indirect costs for construction 
applications are not supported by this 
program. The total dollar amount of the 
indirect costs proposed in a planning 
application under this program must not 
exceed the indirect cost rate negotiated 
and approved by a cognizant Federal 
agency prior to the proposed effective 
date of the award or 100 percent of the 
total proposed direct costs dollar 
amount in the application, whichever is 
less.

All primary applicants must submit a 
completed Form CD-511,
"Certifications Regarding Debarment, 
Suspension, and Other Responsibility 
Matters; Drug-Free Workplace 
Requirements and Lobbying.” 
Applicants are further advised that:

(1) N onprocurem ent Debarment and 
Suspension. Prospective participants (as 
defined at 15 CFR Part 26, Section 105)
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are subject to 15 CFR Part 26, 
“Nonprocurement Debarment and 
Suspension” and the related section of 
the certification form;

(2) Drug Free W orkplace. Grantees (as 
defined at 15 CFR part 26, Section 605) 
are subject to 15 CFR Part 26, Subpart 
F, “Government-wide Requirements for 
Drug-Free Workplace (Grants)” and the 
related section of the certification form;

(3) Anti-lobbying. Persons (as defined 
at 15 CFR Part 28, Section 105) are 
subject to the lobbying provisions of 31 
U.S.C. 1352, ̂ ‘Limitation on use of 
appropriated funds to influence certain 
Federal contracting and financial 
transactions,” and the lobbying section 
of the certification form, which applies 
to applicants/bidders for grants, 
cooperative agreements, and contracts 
for more than $100,000, and loans and 
loan guarantees for more than $150,000, 
or the single family maximum mortgage 
limit for affected programs, whichever is 
greater; and

(4) Anti-lobbying D isclosures. Any 
applicant that has paid or will pay for 
lobbying using any funds must submit 
an SF—LLL, “Disclosure of Lobbying 
Activities,” as required under 15 CFR 
Part 28, Appendix B.

For awards granted by NTIA, the 
recipient shall require applicants/ 
bidders for subgrants, contracts, 
subcontracts, or other lower tier covered 
transactions at any tier under the grant 
award to submit, if applicable, a 
completed Form CD-512,
“Certifications Regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion-Lower Tier Covered 
Transactions and Lobbying” and 
disclosure! form, SF—LLL, “Disclosure of 
Lobbying Activities.” Form CD-512 is 
intended for the use of recipients and 
should not be transmitted to the 
Department. An SF—LLL completed by 
any tier recipient or subrecipient should 
be submitted to the Department in 
accordance with the instructions 
contained in the award document.

Approving a request to amend an 
award to increase funding or to extend 
the period of performance is at the total 
discretion of the Department.

Recipients and subrecipients are 
subject to all Federal laws and Federal 
and DOC policies, regulations, and 
procedures applicable to Federal 
assistance awards. In addition, 
unsatisfactory performance by the 
applicant under prior Federal awards 
roay result in the application not being 
considered for funding.

Applicants are reminded that a.false 
statement on the application may be 
grounds for denial or termination of 
funds and grounds for possible

punishment by a fine or imprisonment 
as provided in 18 U.S.C. 1001.

Special N ote: As originally stated in 
the August 20,1987, PTFP Final Rules 
(52 FR 31496 (1987)), and as reaffirmed 
and clarified in a November 22,1991, 
PTFP Policy Statement (56 FR 59168 
(1991)), NTIA has established a policy 
which is intended to encourage stations 
to increase from 25% to 50% the 
matching percentage for those proposals 
that call for equipment replacement, 
improvement, or augmentation. There 
are, however, some exceptions to this 
general policy direction. Small 
community-licensee stations, for 
example, will not be subjected to this 
policy. The same is true of a station that 
is licensed to a large institution (e.g., a 
college or university) that can document 
that it does not receive direct or in-kind 
support from the larger institution. Also, 
a showing of extraordinary need or an 
emergency situation will be taken into 
consideration as justification for grants 
of up to 75% of the project cost for such 
proposals. Nonetheless, except in these 
instances, the presumption of 50% 
funding will be the general rule for the 
replacement, improvement, or 
augmentation of equipment.

A point of clarification is in order: 
NTIA expects to continue funding 
projects to activate stations or to extend 
service at up to 75% of the total project 
Cost. NTIA will do this because 
applicants proposing to provide first' 
service to a geographic area ordinarily 
incur considerable costs that are not 
eligible for NTIA fundiqg; such costs 
include those for construction or 
renovation of buildings and other 
similar expenses.
II. Documentation Concerning 
Discrimination Complaints

The NTIA Administrator is hereby 
extending a blanket waiver to all PTFP 
FY 1995 applicants and grant recipients 
exempting them from the requirements 
contained at 15 CFR 2301.5(d)(2)(xvii) 
and 2301.2l(b)(l—2). Based on its 
experience, NTIA has found these 
requirements to be too burdensome and 
generally not pertinent to the PTFP’s 
selection criteria. This blanket waiver 
means that FY 1995 PTFP applicants 
will not be required to provide a 
detailed list and explanation of any 
complaints of discrimination currently 
pending or decided against the 
applicant before any court or 
governmental agency. Moreover, FY 
1995 PTFP grant recipients, once their 
projects are completed, will not be 
required to submit such documentation 
on their Annual Status Reports; nor will 
recipients have to provide the special 
academic certification concerning their

admissions policies or their policies 
regarding the receiving or providing of 
services. Applicants are reminded, 
however, that they are still obligated to 
comply with the general Federal statutes 
relating to nondiscrimination, as stated 
in 15 CFR 2301.22(b)(15) and in 
Assurance No. 36 of the PTFP 
Application Form.
III. Eligible and Ineligible Costs

Eligible equipment for the 1995 grant 
round includes apparatus necessary for 
the production, interconnection, 
captioning, broadcast, or other 
distribution of programming, including 
but not limited to studio equipment; 
audio and video storage, processing, and 
switching; terminal equipment; towers, 
antennas, transmitters, remote control 
equipment, transmission line, 
translators, microwave equipment, 
mobile equipment, satellite 
communications equipment, 
instructional television fixed service 
equipment, subsidiary communications 
authorization transmitting and receiving 
equipment, cable television equipment, 
and optical fiber communications 
equipment.

NTIA recognizes that digital 
technology will be an important means 
for the more efficient creation and 
distribution of programming in the 
future. Consequently, public 
broadcasters seeking to replace, 
upgrade, and buy new equipment which 
employs digital technology will be 
permitted, when appropriate, to use 
PTFP funds for such purposes.

The following list provides 
clarification regarding several 
equipment and other cost areas that will 
be helpful in preparing applications. 
NTIA reserves the right to eliminate any 
costs, whether specified here or not, that 
it determines are not appropriate prior 
to the awarding of a grant.
A. Equipm ent and Supplies

(1) Buildings and Modifications to 
Buildings, (a) Eligible: Small equipment 
shelters that are part of satellite earth 
stations, translators, microwave 
interconnection facilities, and similar 
facilities, (b) Ineligible: Purchase or 
lease of buildings and modifications to 
buildings, including the renovation of 
space for studios intended to house 
eligible equipment; costs associated 
with removing old equipment.

(2) Land and Land Improvements, (a) 
Eligible: Site preparation necessary to 
construct towers and guy anchors for 
transmission and interconnection 
equipment, (b) Ineligible: Purchase or 
lease of land.
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(3) Moving Costs. Ineligible: Moving 
costs required by relocation of 
transmitter or studio equipment.

(4) Reception Equipment, (a) Eligible: 
Fixed frequency demodulator, as 
required by good engineering practice 
for monitoring the off-air transmission 
of signals; subcarrier demodulator; 
telemetry transmitters and receivers; 
satellite receivers; and subcarrier 
decoders for the handicapped, (b) 
Ineligible: Consumer-type TV sets and 
FM receivers.

(5) Tower Modifications, (a) Eligible: 
Strengthening or modifying a 
commercial entity’s tower to 
accommodate a public broadcasting 
entity (structural modifications on 
towers and/or antenna changes must 
meet EIA and any required local 
standards), (b) Ineligible: Modifying or 
strengthening the applicant’s tower to 
accommodate a commercial entity.

(6) Production and Control Room 
Equipment, (a) Eligible: Standard 
production studio and control room 
equipment for TV or radio program 
production, (b) Ineligible: Consumer- 
type mixers, tape recorders, turntables, 
CD players, etc. Ancillary production 
devices such as stopwatches and stop- 
clocks, building lights, sound effects 
and sound effects equipment, scenery 
and props, cycloramas, sound insulation 
devices and materials, draperies and 
related equipment for production use, 
film and still photography processing, 
film sound synchronization editing.

(7) Video Equipment, (a) Eligible: 
Videotape editing and processing 
equipment that conforms to broadcast- 
standard quality equipment for field 
recording and production editing, (b) 
Ineligible: Consumer level videotape 
recording formats not accepted in the 
industry as broadcast-standard quality.

(8) Furniture and Office Equipment.
(a) Eligible: Consoles required to mount 
equipment such as audio consoles and 
video switchers, (b) Ineligible: Such 
items as office furniture, office 
equipment, studio clocks and systems, 
blackboards, office intercoms, 
equipment inventory labels and label- 
makers, word processors, telephones 
and telephone systems, and printing 
and duplication equipment.

(9) Expendable Items and Spare Parts, 
(a) Eligible: A transmitter spare parts kit 
and one set of final and driver tubes for 
a transmitter awarded in the grant. A 
spare parts kit for video tape recorders 
awarded in the grant, (b) Ineligible; 
Spare lenses, spare circuit components, 
spare parts kits for studio equipment 
except as noted above; recording tape, 
film, reels, cartridge tapes, records, CDs, 
and record or tape cleaning equipment; 
art and graphics supplies; maintenance

supplies, including replacement final 
and driver tubes normally considered in 
the industry as normal maintenance- 
budget-provided items and similar 
items.

(10) Backup Equipment, (a) Eligible: 
Hot standby or backup microwave for 
the main studio-to-transmitter link only; 
a backup or spare exciter for a television 
transmitter, as required by good 
engineering practice, (b) Ineligible: 
Redundant equipment, such as spare 
transmitters, or costs associated with 
them, as well as backup microwave 
equipment (except as noted above).

(11) Electric Power, (a) Eligible: 
Generally, all primary power costs from 
the output of the main power meter 
panel; regulators and surge protectors, 
as required by good engineering 
practice, to stabilize transmitter RF 
output. Where primary power is not 1 
available or is unusable for broadcast, 
then PTFP may provide funding for 
those devices needed to power the 
facility if the need for that equipment is 
fully documented in the application, (b) 
Ineligible: Costs of installing primary 
power to the facility, including 
transformers, power lines, gasoline or 
diesel powered generators, and related 
equipment.

(12) Test and Maintenance 
Equipment, (a) Eligible: Required test 
equipment, as indicated by good 
engineering practice for the 
maintenance of the project equipment, 
(b) Ineligible: Maintenance equipment 
such as hand and power tools, storage 
cabinets, and maintenance services.

(13) Air Conditioning and Ventilation, 
(a) Eligible: The costs to provide 
ventilation of eligible project 
equipment, such as ducting for 
transmitters, as required by good 
engineering practice. Transmitter air 
conditioning can be applied for and will 
be supported if the need is well- 
documented in the application, (b) 
Ineligible: Unless exceptionally .well- 
documented, air conditioning for 
transmitters, control rooms, or 
equipment rooms, studios, mobile units, 
and other operational rooms and offices.

(14) Remote Vans, (a) Eligible: Items 
to equip a remote van for audio/video 
production, (b) Ineligible: All vehicles.
B. Other Expenses

(1) Construction Applications: NTIA 
generally will not fund salary expenses, 
including staff installation costs, pre- 
application legal and engineering fees. 
Certain “pre-operational expenses” are 
eligible for funding. (See 15 CFR 
2301.1.) Despite this provision, NTIA 
regards its primary mandate to be 
funding the acquisition of equipment 
and only secondarily funding salaries.

(A discussion of this issue appears in 
the PTFP Final Rules, 56 FR 59172 
(1991).)

(2) Planning Applications, (a) Eligible: 
Salaries are eligible expenses for all 
planning grant applications, but should 
be fully described and justified within 
the application. Planning grant 
applications may lease office 
equipment, furniture and space, and 
may purchase expendable supplies 
under the terms of Section 392(c) of the 
Act. (b) Ineligible: Planning grant 
applications cannot include the cost of 
constructing or operating a 
telecommunications facility.

(3) Audit Costs, (a) Non-Profit 
Organizations: Non-profit organizations 
receiving payments of more than 
$25,000 in Federal funds during a one- 
year period are required to have an 
audit conducted in accordance with 
Federal guidelines. Audits for non-profit 
organizations are performed in one of 
two ways. An NTIA/PTFP-specific audit 
can be performed if the organization 
receives funds solely from NTIA. If the 
organization receives funds from more 
than one Federal source during the year 
that the audit is conducted, an 
organization-wide audit must be 
performed under OMB Circular A-133. 
(Note that Corporation for Public 
Broadcasting funding is not considered 
a Federal source.)

Federal guidelines allow NTLA/PTFP 
to include an amount for audit costs as 
part of a grant award. NTIA/PTFP policy 
permits non-profit organizations to 
include up to $5,000 for audit costs in 
an application. Because audit costs may 
vary depending on the size and scope of 
an organization’s operations, NTIA/ 
PTFP recommends that applicants 
obtain estimates from auditors to 
determine the appropriate amount to 
include in their applications. 
Construction Grant Applicants should 
list the amount requested for audit costs 
in Part II, Section D—Other Project 
Costs, 1. Outside Services of the PTFP 
Application Form. Planning Grant 
Applicants should include the amount 
on line 7, Other, in Part III—Budget 
Information for Planning Grant 
Applicants of the PTFP Application 
Form.

(b) Government Agencies, Indian 
Tribes, and Educational Institutions: 
State and local governments, Indian 
tribes, and educational institutions are 
also subject to federal audit 
requirements if they receive over 
$25,000 in Federal funds during a one- 
year period. NTIA/PTFP can allow only 
an amount for audit costs equal to the 
NTIA/PTFP percentage of all Federal 
funds received by an entity. It is 
expected that the NTIA/PTFP
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percentage of the Federal funds received 
by state and local governments and 
educational institutions would be 
minimal in any one year, and NTIA/
PTFP does not anticipate that these 
entities will include an amount for audit 
costs in their applications. These 
entities are not precluded from 
including such an amount in their 
applications, however, and the merit of 
such requests will be reviewed on a 
case-by-case basis.
IV. Purchase of American-Made 
Equipment and Products

Prospective PTFP applicants are 
hereby notified th^t they will be 
encouraged to purchase, to the greatest 
extent practicable, American-made 
equipment and products with funding 
provided under this program in 
accordance with Congressional intent as 
set forth in the resolution contained in 
Public Law 103-317, Sections 607 (a) 
and (b).
V. Selection Process and Project Period

PTFP grants are awarded on the basis 
of a competitive review process. Before 
being selected for a grant award, a given 
application for PTFP funding will 
undergo many stages of review, all of 
which apply the program’s Funding 
Criteria listed in the Final Rules (15 CFR 
2301.13 and 2301.14). The review 
includes the following: an evaluation by 
PTFP staff; a technical assessment by 
staff engineers; a review by outside 
readers, all of whom have demonstrated 
expertise in either public broadcasting 
or distance learning; and a rating by

National Advisory Panels, composed of 
representatives of the major national 
public radio and television 
organizations. In addition, NTIA gives 
“special consideration” to the 
applications according to the level of 
involvement of women and minorities 
in the control and operation of the 
applicant’s station or project or the 
degree to which the project’s 
programming will be specifically 
directed towards meeting the needs and 
interests of minority groups or women. 
Documentation of substantial 
involvement by minorities or women 
may increase a given application’s 
competitiveness.

The PTFP Director presents 
recommendations to the NTIA 
Administrator on a proposed slate of 
grant recipients. Acting on these 
recommendations, the NTIA 
Administrator selects the applications to 
be negotiated for possible grant award.
In making the selections, the 
Administrator will consider the 
following:

• The degree to which the slate of 
applications, taken as a whole, satisfies 
the program’s stated purposes (see 47 
U.S.C. § 390 and 15 CFR § 2301.2);

• The geographic distribution of the 
proposed grant awards;

• The Director’s recommendations;
• The evaluations of the various 

reviewers;
• The program’s priorities and the 

special applications category, as stated 
in 15 CFR § 2301 (Appendix) (1991);

• The extent of the involvement of 
minorities or women in the projects;

• Consideration as to whether the 
application is for a broadcast or a 
nonbroadcast project; and,

• The availability of funds.
After the applications are selected in 

this manner, negotiations take place 
between PTFP staff and the applicant. 
These negotiations are intended to 
resolve whatever differences might exist 
between the applicant’s original request 
and what PTFP proposes to fund.
During negotiations, some applications 
may be dropped from the proposed 
slate, due to lack of Federal 
Communications Commission licensing 
authority, applicant inability to make 
adequate assurance certifications, or 
other reasons. When the negotiations are 
completed, the PTFP Director 
recommends final grant-award action to 
the NTIA Administrator. Applying the 
same factors as listed above, the 
Administrator then makes the final 
selection of grant recipients from the 
pool of negotiated application projects.

Planning grant award periods 
customarily do not exceed one year, 
whereas construction grant award 
periods commonly range from one to 
two years. Although these time frames 
are generally applied to the award of all 
PTFP grants, variances in project 
periods may be based on specific 
circumstances of an individual 
proposal.
Dr. Charles M. Rush,
A cting Associate Administrator, Office of 
Telecom m unications and Information 
Applications.
[FR Doc. 94-29917 Filed 12T5-94; 8:45 am) 
BILLING CODE 3510-60-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 9, 60,260, 262, 264, 265, 
270, and 271
[IL -64-2-5807; FR L-5110-8]

RIN 2060-AB94

Hazardous Waste Treatment, Storage, 
and Disposal Facilities and Hazardous 
Waste Generators; Organic Air 
Emission Standards for Tanks, Surface 
Impoundments, and Containers
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: Under the authority of the 
Resource Conservation and Recovery 
Act (RCRA), as amended, the EPA is 
promulgating air standards that will 
further reduce organic emissions from 
hazardous waste management activities. 
The air standards apply to owners and 
operators of hazardous waste treatment, 
storage, and disposal facilities (TSDF) 
subject to RCRA subtitle C permitting 
requirements and to certain hazardous 
waste generators accumulating waste 
on-site in RCRA permit-exempt tanks 
and containers. Under these standards, 
air emission controls must be used for 
tanks, surface impoundments, and 
containers in which hazardous waste is 
placed on or after June 5,1995 except 
under certain conditions specified in 
the rule. Air emission control 
requirements are also added to the 
RCRA permit terms and provisions 
specified for TSDF miscellaneous units. 
In addition, this action establishes a 
new EPA reference test method (Method 
25E) to determine the organic vapor 
pressure of a waste.
EFFECTIVE DATE: The final rule is 
effective as of June 5,1995. The EPA has 
specified in the final rule a schedule 
that establishes the compliance dates by 
which different requirements of the rule 
must be met. These compliance dates 
and requirements are explained further 
under SUPPLEMENTARY INFORMATION.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of June 5,
1995.
ADDRESSES: Background inform ation  
docum ent. The background information 
document (BID) for the final rule may be 
obtained from the U.S. EPA Library 
(MD-35), Research Triangle Park, North 
Carolina 27711, telephone (919) 541- 
2777. Please refer to “Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities (TSDF)—Background 
Information for Promulgated Organic

Air Emission Standards for Tanks, 
Surface Impoundments, and 
Containers”, EPA document number 
EPA—453/R—94-076b.

This document and the BID are also 
available on the EPA’s Clean-up 
Information Bulletin Board (CLU-IN).
To access CLU-IN with a modem of up 
to 28,800 baud, dial (301) 589-8366. 
First-time users will be asked to input 
some initial registration information. 
Next, select “D” (download) from the 
main menu. Input the file name 
“RCRAAIR1.ZIP” to download this 
notice. Input the file name 
“RCRAAIR2.ZIP” to download the BID. 
Follow the on-line instructions to 
complete the download. More 
information about the download 
procedure is located in Bulletin 104; to 
read this type “B 104” from the main 
menu. For additional help with these 
instructions, telephone the CLU-IN help 
line at (301) 589-8368.

D ocket. The supporting information 
used for this rulemaking is available for 
public inspection and copying in the 
RCRA docket, The RCRA docket 
numbers pertaining to this rulemaking 
are F-91-CESP-FFFFF, F-92-CESA- 
FFFFF, F-94-CESF-FFFFF, and F -9 4 - 
CE2A-FFFFF. The RCRA docket is 
located at the EPA RCRA Docket Office 
(5305) in room 2616 of the U.S. 
Environmental Protection Agency, 401 
M Street SW, Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
The RCRA Hotline, toll-free at (800). 
424-9346. For further information on 
the specific air standards and test 
method promulgated by this action, 
contact Ms. Michele Aston, Emission 
Standards Division (MD-13), Office of 
Air Quality Planning and Standards, 
U.S. Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711, telephone number (919) 541- 
2363.
SUPPLEMENTARY INFORMATION: The 
information presented in this preamble 
is organized as follows:
I. Compliance Dates
II. Summary of Rule Changes Since Proposal

A. TSDF Tanks, Surface Impoundments, 
and Containers

B. TSDF Miscellaneous Units
C. Generator 90-Day Tanks and Containers
D. Other RCRA Regulatory Actions
E. Test Methods

III. Summary of Final Rule Impacts
IV. Background
A. Implementation of RCRA Section 

3004(n)
B. Public Participation in Rulemaking
C. Relationship to Other RCRA Standards
D. Relationship to CERCLA Standards
E. Relationship to Clean Air Act Standards

F. Relationship to Nuclear Regulatory v 
Commission Standards

V. Basis for Final Rule
A. New Control'Options
B. Control Option Impacts
C. Selection Rationale

VI. Summary of Responses to Comments on
Proposed Rule

A. Development of Air Standards Under 
RCRA

B. Revised Impacts Analysis
C. Container Air Standards
D. G enerator 90-D ay Tanks and C ontainers
E. Implementation of RCRA Air Standards
F. Waste Stabilization in Tanks

VII. Requirem ents o f  Fin al R ule
A. TSDF Tank, Surface Impoundment, and 

Container Requirements
B. TSDF Miscellaneous Unit Requirements
C. 90-D ay T ank s’ and C on tain ers’ 

R equirem ents
D. Amendments to Subparts AA and BB 

Standards *
VIII. Implementation of Final Rule

A. Existing Sources
B. New Sources
C. State Authority

IX. Test Methods
A . M ethod 25D
B. M ethod 25E

X. Administrative Requirements
A. Paperwork Reduction Act
B. E xecu tiv e  O rder 1 2 8 6 6  Review
C. Regulatory Flexibility Act
D. Docket

XI. Legal Authority

I. Compliance Dates
The final rule promulgated today 

establishes additional air standards for 
TSDF owners and operators subject to 
40 CFR part 264 or 40 CFR part 265. In 
addition, this rule amends die 
conditions for hazardous waste 
generators accumulating waste on-site 
in RCRA permit-exempt tanks and 
containers pursuant to 40 CFR 262.34(a) 
to include air emission control 
requirements. All of these rule 
requirements are effective as of June 5, 
1995. All hazardous waste placed in the 
affected tanks, surface impoundments, 
containers, and other affected units on 
and after this date must be managed in 
accordance with the requirements of the 
final rule. This includes implementing 
the required air emission controls on an 
affected unit or performing the required 
waste determinations and recordkeeping 
to indicate that the affected unit is 
exempted from these air emission 
control requirements. Under 
circumstances when the air emission 
control equipment required to comply 
with the rule cannot be operational at an 
existing TSDF by June 5,1995, an 
implementation schedule for 
installation of the equipment must be 
developed and placed in the facility 
operating records no later than June 5, 
1995. In such cases, the facility owner 
or operator must have all air emission
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controls required by the final rule in 
operation no later than December 8, 
1997.

Today’s action amends 40 CFR 270.4 
to require that owners and operators of 
TSDF for which a final permit has been 
issued by the EPA prior to June 5,1995 
must comply with the air emission 
control requirements for interim-status 
TSDF under 40 CFR 265 subparts AA, 
BB, and CC until the facility’s permit is 
reviewed or reissued by the EPA. The 
EPA’s rationale for adopting this 
implementation practice for today’s 
rulemaking is explained in section VI.E 
of this preamble.

For tanks in which waste stabilization 
activities (sometimes referred to as 
waste fixation) are performed as of 
December 6,1994, be the effective date 
of the final rules will December 6,1995. 
As of the extended effective date for 
stabilization tanks, each TSDF owner or 
operator and each hazardous waste 
generator subject to the final rules must 
either install and operate the specified 
air emission control requirements on all 

, affected tanks used for stabilization, or 
begin performing the specified waste 
determinations and recordkeeping to 
indicate that a stabilization tank is 
exempted from these requirements. 
Under circumstances where required air 
emission control equipment cannot be 
operational on stabilization tanks by 
December 6,1995, an implementation 
schedule for installation of the required 
air emission controls must be developed 
and placed in the facility operating 
records no later than December 6,1995.

In such cases, for stabilization tanks, 
the facility must have all air emission 
controls required by the final rules in 
operation no later than June 8,1998.
II. Summary of Rule Changes Since 
Proposal

The EPA proposed the rule on July 22, 
1991 (refer to 56 FR 33491). Based on 
public comments received by the EPA at 
proposal as well as the EPA’s evaluation 
of additional information obtained after 
proposal, certain requirements of the 
rulemaking have been changed from 
those proposed. The major changes 
affect provisions establishing the rule 
applicability, the procedures for 
determining the average volatile organic 
concentration of a waste, and the air 
emission control requirements for 
containers. In addition, the EPA has 
made many changes to the specific 
regulatory text to clarify the EPA’s 
intent in the application and 
implementation of the rule 
requirements. The substantive changes 
to the rulemaking since proposal are 
summarized below. A summary of the 
requirements of the rule as promulgated

is presented in section VII of this 
preamble.
A. TSDF Tanks, Surface Im poundm ents, 
and Containers

A new subpart CC is added by today’s 
action to both 40 CFR parts 264 and 265. 
Subpart CC under 40 CFR part 264 
applies to owners and operators of 
permitted TSDF while subpart CC under 
40 CFR part 265 applies to owners and 
operators of interim-status TSDF. All 
changes since proposal to subpart CC in 
40 CFR part 264 and to subpart CC in 
40 CFR part 265 are identical with the 
exception of changes to the rule 
reporting requirements. There are no 
reporting requirements under 40 CFR 
265 subpart CC for owners and 
operators of interim-status TSDF. 
Hereafter for convenience in this 
preamble, the term “subpart CC 
standards” is used collectively to refer 
to both subpart CC in 40 CFR part 264 
and subpart CC in 40 CFR part 265.

The compliance time for the subpart 
CC standards has been revised since 
proposal to allow up to an additional 30 
months after June 5,1995 to install and 
begin operation of air emission control 
equipment required by the rule 
provided that the owner or operator 
develops and places in the facility 
operating records by this date an 
implementation schedule for 
installation of the equipment. 
Compliance dates and implementation 
requirements for the final rule are 
explained in sections I and VIII of this 
preamble.
1. Applicability

The applicability of the subpart CC 
standards has been revised since 
proposal to specifically exempt from the 
rule certain tanks surface 
impoundments, and containers in 
which the owner or operator has 
stopped adding hazardous waste. The 
subpart CC standards do not apply to a 
tank, surface impoundment, or 
container that meets either of the 
following conditions:

(1) No hazardous waste is added to 
the waste management unit on or after 
June 5,1995 (see generally 55 FR 39409, 
September 27,1990); or

(2) Addition to hazardous waste to the 
waste management unit is stopped and 
the owner or operator has begun 
implementing or completed closure 
pursuant to an approved closure plan.

In addition, the applicability of the 
subpart CC standards has been changed 
such that the rule is not applicable to 
any container having a design capacity 
less than 0.1 m3 (approximately 26 
gallons) regardless of the organic 
content of the hazardous waste handled

in the container. In response to 
comments on the proposed rule, the 
EPA reviewed the types of small 
containers commonly used to 
accumulate and transfer hazardous 
waste. Considering the small quantity of 
hazardous waste handled in a sample 
collection vial, safety can, disposal can, 
and other types of small containers and 
the short periods of time that the waste 
normally remains in one of these 
containers, the EPA concluded that 
existing rules for containers having a 
design capacity less than 0.1 m3 are 
sufficient to protect human health and 
the environment.

Finally, the EPA has decided to 
temporarily defer application of the 
subpart CC standards to tanks, surface 
impoundments, and containers 
managing hazardous wastes under 
certain special circumstances. For now, 
the EPA is deferring application of the 
subpart CC standards to waste 
management units that are used solely 
to treat or store hazardous wastes 
generated on-site from remedial 
activities required under RCRA 
corrective action or CERCLA response 
authorities (or similar State remediation 
authorities). Also, the EPA is deferring 
application of the subpart CC standards 
to waste management units that are used 
solely to manage radioactive mixed 
wastes. The EPA’s rationale for these 
deferrals is explained in section VIII. A. 1 
of this preamble.
2. Général Standards

For each tank, surface impoundment, 
or container to which the subpart CC 
standards apply (referred to here as an 
"affected unit”), the owner or operator 
is required to use the air emission 
controls specified in the rule except 
when the hazardous waste placed in an 
affected unit meets certain conditions. 
As explained in the following 
paragraphs, the conditions under which 
an affected unit is exempted from the air 
emission control requirements of the 
subpart CC standards have been revised 
since proposal.

a. W aste volatile organic 
concentration exem ption. Under the 
final subpart CC standards, an affected 
unit is exempt from the air emission 
control requirements of the rule if all 
hazardous waste placed in the unit is 
determined to have an average volatile 
organic concentration less than 100 
parts per million by weight (ppmw) 
based on the organic composition of the 
hazardous waste at the point of waste 
origination. This waste volatile organic 
concentration limit incorporates several 
revisions that have been made by the 
EPA since proposal.
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First, the format for the limit has been 
changed to be the average volatile 
organic concentration of the hazardous 
waste on a. mass-weighted basis dining 
normal operating conditions for the 
source or process generating the. waste 
(in contrast to the proposed format of 
the maximum volatile organic 
concentration for the hazardous waste 
never to be exceeded). Averaging 
periods up to 1 year in duration are 
allowed for each individual waste 
stream under the final rule. The 
procedures for determining the average 
volatile organic concentration of a waste 
are explained further under “Waste 
Determination Procedures” in this 
section and in section VILA. 3 of this 
preamble.

Second, determination of the volatile 
organic concentration of the waste 
under the final rule is based on the 
organic composition of the waste at the 
“point of waste origination” (instead of 
the “point of waste generation” as 
proposed). The “point of waste 
origination” is defined in the final rule 
with respect to the point where the 
TSDF owner or operator first has 
possession of a hazardous waste. When 
the TSDF owner or operator is the 
generator of the hazardous waste, the 
“point of waste origination” means the 
point where a solid waste produced by 
a system, process, or waste management 
unit is determined to be a hazardous 
waste as defined in 40 CFR part 261. In 
this case, this term is being used in a 
similar manner to the use of the term 
“point of generation” in waste 
operations air standards established 
under authority of the Clean Air Act in 
40 CFR parts 60, 61, and 63 of this 
chapter. When neither the TSDF owner 
nor operator is the generator of the 
hazardous waste, the “point of waste 
origination” means the point where the 
owner or operator accepts delivery or 
takes possession of the hazardous waste.

Finally, the EPA revised the impact 
analysis used for this rulemaking after 
proposal to incorporate additional TSDF 
industry data. An opportunity for public 
comment on this analysis was provided 
by the EPA (refer to sections III.B and 
VLB of this preamble). Based on the 
revised analysis results, the EPA 
selected a new value for the volatile 
organic concentration limit. Section V.C 
of this preamble presents the rationale 
for the selection of the control option 
used as the basis for the final rule.

b. Treated hazardous waste 
exem ption. Under the subpart CC 
standards, each affected tank, surface 
impoundment, and container that 
manages hazardous waste having an 
average volatile organic concentration 
equal to or greater than 100 ppmw, as

determined by the procedures specified 
in the rule, is required to use air 
emission controls in accordance with 
the rule requirements. The owner or 
operator must install and operate the 
specified air emission controls on every 
affected tank, surface impoundment, 
and container used in the waste 
management sequence from the point of 
waste origination (as applies to the 
specific hazardous waste stream) 
through the point where the organics in 
the waste are removed or destroyed by 
a process in accordance with the 
requirements of the rule. If a particular 
hazardous waste is not treated to meet 
these requirements, then all affected 
units at the TSDF used in the waste 
management sequence for this 
hazardous waste are required to use the 
air emission controls specified by the 
subpart CC standards.

I f  the hazardous waste is treated to 
remove or destroy the organics in the 
waste by a process that meets or exceeds 
a minimum level of performance as 
specified in the rule, then affected units 
at the TSDF operated downstream of the 
treatment process in the waste 
management sequence for this 
hazardous waste are not required to use 
the air emission controls specified by 
the subpart CC standards. It is important 
to emphasize that tanks, surface 
impoundments, and containers (subject 
to the rule) in which the treatment 
process is conducted are required to use 
the applicable air emission controls 
specified by the subpart CC standards 
with the exception of certain tanks and 
surface impoundments used for active 
biological treatment of hazardous waste 
and achieving the performance 
requirements specified in the rule (this 
exception is explained further in section
VII. A.4 of this preamble).

The conditions under which a treated 
hazardous waste no longer is required to 
be managed in affected units using air 
emission controls under the subpart CC 
standards have been revised and 
expanded since proposal to include 
many alternatives from which an owner 
or operator can choose one with which 
to comply. The final subpart CC 
standards allow an owner or operator to 
use any type of treatment process that 
can continuously achieve one of the 
specified sets of performance 
conditions. These conditions have been 
changed to include:

(1) The average volatile organic 
concentration of the hazardous waste 
exiting the process is less than 100 
ppmw (except for certain site-specific 
situations where multiple hazardous 
waste streams are treated by a single 
process in which case a volatile organic 
concentration limit for the waste exiting

the process is established by the rule 
procedures at a value lower than 100 
ppmw);

(2) The organic reduction efficiency 
for a process treating multiple 
hazardous waste streams is equal to or 
greater than 95 percent, and the average 
volatile organic concentration of the 
hazardous waste exiting the treatment 
process is less than 50 ppmw; or

(3) The actual organic mass removal 
rate for the process is greater than the 
required mass removal rate established 
for the process. The alternative 
treatment process performance 
requirements specified in the final 
subpart CC standards are discussed 
further in section VII.A.2 of this 
preamble.

The proposed «explicit exemption for 
hazardous wastes complying with the 
land disposal restriction (LDR) 
treatment standards is not included in 
the final subpart CC standards. The EPA 
concluded that the expanded number of 
alternatives for treated hazardous waste 
and other provisions added to the final 
rule provide a reasonable regulatory 
mechanism by which a TSDF owner or 
operator can determine whether a 
hazardous waste complying with the 
LDR treatment standards is exempted 
from being managed in accordance with 
the air emission control requirements of 
the subpart CC standards.
3. Waste Determination Procedures

As already noted, the procedures that 
a TSDF owner or operator may use to 
determine the volatile organic 
concentration of a hazardous waste have 
been revised for the final subpart CC 
standards. For a case when direct 
measurement is chosen for determining 
the volatile organic concentration of a 
hazardous waste, the proposed 
statistical calculation procedure using 
Method 25D results is not included in 
the final subpart CC standards. Instead, 
procedures are specified in the final rule 
to compute the mass-weighted average 
volatile organic concentration of a 
hazardous waste using Method 25D 
results for waste generated as part of a 
continuous process and for waste 
generated as part of a batch process. 
Under circumstances when the same 
batch process is performed repeatedly 
but not necessarily continuously, the 
final rule allows the owner or operator 
to determine the average volatile organic 
concentration of the" waste from this 
process by averaging results for one or 
more representative waste batches 
generated by the process. In all cases, a 
sufficient number of waste samples for 
analysis (with a m inim um  of four 
samples) must be collected to be 
representative of the normal range of the
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operating conditions for the source or 
process generating the hazardous waste. 
Normal operating conditions for the 
source or process generating the waste 
include cyclic process operations such 
as startup and shutdown. Process 
malfunctions, maintenance activities, or 
equipment cleaning are not considered 
to be normal operating conditions for 
the purpose of determining the average 
volatile organic concentration of a 
waste. These waste determination 
procedures are discussed further in 
settion VII.A.3 of this preamble.

The proposed explicit requirements 
for determining the volatile organic 
concentration of a hazardous waste 
using information in a waste 
certification notice prepared by the 
waste generator are not included in the 
final rule. Instead, for hazardous waste 
that is not generated by the TSDF owner 
or operator (i.e., waste shipped to the 
TSDF from off-site sources under 
different ownership), the final rule 
allows the TSDF owner or operator to 
determine the waste volatile organic 
concentration by either testing the waste 
when he or she accepts delivery of the 
hazardous waste or using appropriate 
information about the waste 
composition that is prepared by the 
generator of the waste. The generator 
prepared information can be included in 
manifests, shipping papers, or waste 
certification notices accompanying the 
waste shipment, as agreed upon 
between the waste generator and the 
TSDF owner or operator.
4. Tank Standards

Several changes to the tank standards 
have been made since proposal. An 
exemption from the tank standards has 
been added for those affected tanks used 
for biological treatment of a hazardous 
waste in accordance with requirements 
specified in the rule. Changes have been 
made to clarify the regulatory text 
regarding the tank coyer design and 
operating requirements. Also, the 
conditions have been clarified that must 
be met for a particular tank to use a 
fixed-roof type cover without any 
additional controls in accordance with 
the subpart CC standards. Finally, 
provisions have been added to the rule 
to address those special situations in 
which emergency venting of the tank or 
the air emission controls installed on 
the tank is necessary for safety.

5. Surface Impoundment Standards

Changes to the surface impoundments 
standards have been made to be 
consistent with the changes to the tank 
standards as applicable.

6. Container Standards
Several changes have been made to 

the container standards since proposal 
in addition to limiting the applicability 
of the subpart CC standards to 
containers having a design capacity 
equal to or greater than 0.1 m3. The air 
emission control requirements for 
affected containers have been revised to 
provide several air emission control 
alternatives from which an owner or 
operator may choose one with which to 
comply. For containers having a design 
capacity less than or equal to 0.46 m3 
(approximately 119 gallons), an owner 
or operator may place the hazardous 
waste in drums that meet U.S. 
Department of Transportation (DOT) 
specifications under 49 CFR part 178 
without any additional testing, 
inspection, or monitoring requirements. 
An owner or operator is also allowed > 
under the final rule to place the 
hazardous waste in tank trucks and tank 
railcars that are annually demonstrated 
to be vapor tight using Method 27 in 40 
CFR part 60, appendix A without any 
additional testing, inspection, or 
monitoring requirements.

The requirements for waste transfer 
operations for containers have been 
revised under the final subpart CC 
standards. Submerged-fill of hazardous 
waste that is loaded into containers by 
pumping is required only when 
transferring the waste into containers 
having a design capacity greater than 
0.46 m3. Submerged fill of the waste is 
not required when filling smaller size 
containers such as 55-gallon drums.

The air emission control requirements 
for owners and operators treating 
hazardous waste in open containers 
have been revised. Whenever it is 
necessary for the container to be open 
during the treatment process, the 
container is required to be located in an 
enclosure connected to a closed-vent 
system with an operating organic 
emission control device. The final 
subpart CC standards include specific 
enclosure design and operation 
requirements which allow the enclosure 
to have permanent openings for worker 
access.

Finally, the container standards have 
been revised to be consistent with the 
safety venting provisions added to the 
tank an dr surface impoundment 
standards.
7. Closed-Vent System and Control 
Device Standards

The design and operating 
requirements for closed-vent systems 
and control devices have been changed 
to be consistent with those requirements 
already applicable to TSDF owners and

operators under subpart AA in 40 CFR 
parts 264 and 265. The subpart AA 
standards have been in effect since 1990 
and establish RCRA air standards to 
patrol organic emissions from process 
vents on certain types of hazardous 
waste treatment units.
8. Inspection and Monitoring 
Requirements

The inspection and monitoring 
requirements under the subpart CC 
standards have been revised since 
proposal. The requirements for 
inspection and monitoring of closed- . 
vent systems and control devices have 
been changed to be identical to the 
inspection and monitoring requirements 
under subpart AA in 40 CFR parts 264 
and 265. The required interval for the 
visual inspection of covers installed on 
tanks, surface impoundments, and 
certain containers has been changed to 
once every 6 months. After the initial 
cover inspection and monitoring for 
detectable organic emissions is 
completed, the owner or operator is 
only required to inspect and monitor 
those cover openings that have been 
opened (i.e., have not continuously 
remained in a closed, sealed position) 
since the last visual inspection and 
monitoring. Special inspection and 
monitoring provisions have been added 
for cover fittings that are unsafe or 
difficult, as defined in the rule, for 
facility personnel to inspect and 
monitor.

The subpart CC standards have been 
changed to allow leak repair on tank 
and surface impoundment covers to be 
delayed beyond 15 calendar days if both 
of the following conditions occur: (1) 
Repair of the leak requires first 
emptying the contents of the tank or 
surface impoundment; and (2) 
temporary removal of the tank or surface 
impoundment from service will result 
in the unscheduled cessation of 
production from the process unit, or 
operation of the waste management 
unit, that is generating the hazardous 
waste managed in the tank or surface 
impoundment. Repair of a leak must be 
performed at the next time the process, 
system, or waste management unit that 
is generating the hazardous waste' 
managed in the tank or surface 
impoundment stops operation for any 
reason.
9. Recordkeeping Requirements

The subpart CC standards have been 
changed to require cover design 
documentation only for floating roof- 
type tank covers, surface impoundment 
covers, and enclosures used for control 
of air emissions from containers. Also, 
the recordkeeping requirements have
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been revised as appropriate to address 
the changes to the final rule described 
previously in this section of the 
preamble. ^
10. Reporting Requirements

The reporting requirements in the 
subpart CC standards are the same as 
proposed with one exception. The time 
interval within which TSDF owners and 
operators subject to the subpart CC 
standards under 40 CFR part 264 must 
report to the Regional Administrator all 
circumstances resulting in 
nohcompliance with the applicable 
conditions has been changed to within 
15 calendar days of the time that an 
owner or operator becomes aware of the 
circumstances.
B. TSDF M iscellaneous Units

Today’s action amends 40 CFR 
264.601 by adding to the permit terms 
and provisions required for RCRA 
permitting of a miscellaneous unit the 
appropriate air emission cpntrol 
requirements in 40 CFR part 264, 
subparts AA, BB, and CC. This 
amendment is the same as proposed.
C. Generator 90-Day T anksand  
Containers

The conditions with which a 
hazardous waste generator must 
comply, pursuant to 40 CFR 262.34(a), 
to exempt tanks and containers 
accumulating hazardous waste on-site 
for no more than 90 days from the RCRA 
subtitle C permitting requirements are 
amended by today’s action to include 
compliance with the air emission 
control requirements of 40 CFR part 
265, subparts AA, BB, and CC. This 
amendment is the same as proposed.
D. Other RCRA Regulatory Actions

The EPA proposed several 
amendments to existing RCRA air 
standards. One amendment proposed 
adding requirements for the 
management of spent carbon removed 
from a carbon adsorption system to the 
closed-vent system and control device 
standards under 40 CFR part 264, 
subparts AA and BB, and 40 CFR part 
265, subparts AA and BB. The final 
amendment has been revised to allow 
the owner or operator the additional 
option of burning the spent carbon in a 
boiler or industrial furnace that is 
permitted under subpart H of 40 CFR 
part 266. A second amendment 
promulgated today updates the leak 
detection monitoring provisions under 
40 CFR part 264, subparts AA and BB, 
and 40 CFR part 265, subparts AA and 
BB for closed-vent systems to be 
consistent with other air standards 
recently promulgated by the EPA. Under

this amendment, annual leak detection 
monitoring is not required for those 
closed-vent system components which 
continuously operate in vacuum service 
or those closed-vent system joints, 
seams, or other connections that are 
permanently or semi-permanently 
sealed (e.g., a welded joint between two 
sections of metal pipe, a bolted and 
gasketed pipe flange).
E. Test M ethods

As part of this rulemaking, the EPA 
proposed two new reference test 
methods (Method 25D and Method 25E) 
to be added to 40 CFR part 60,
Appendix A. Method 25D is a test 
method for the determination of the 
volatile organic concentration of waste 
materials. Since proposal, the EPA 
decided it is also appropriate to use 
method 25D to implement other EPA air 
standards being developed under 
authority of the Clean Air Act. The 
promulgation of some of these other air 
standards prior to today’s action 
required the EPA to promulgate Method 
25D in a separate rulemaking (refer to 59 
F R 19402, April 22,1994). Comments 
and responses relevant to Method 25D 
for this rulemaking are in the BID for the 
final rule and in the dockets pertaining 
to this rulemaking.

Method 25E is being promulgated 
today. Method 25E is the test method for 
determining the organic vapor pressure 
of wastes. The sampling requirements 
for Method 25E have been revised since 
proposal to provide for sampling of the 
waste in a tank.
III. Summary of Final Rule Impacts

The EPA estimates that 
implementation of the subpart CC 
standards will reduce nationwide 
organic emissions from TSDF tanks, 
surface impoundments, and containers 
by approximately 970,000 Mg/yr. In 
addition, the EPA estimates that 
nationwide organic emissions from 90- 
day tanks and containers will be 
reduced by approximately 73,000 Mg/
yr- ' ■

Control of organic air emissions 
addresses many air quality problems 
including ambient ozone formation, 
adverse human health effects from 
inhalation of air toxics, and, to a lesser 
extent, depletion of stratospheric ozone. 
Ambient ozone concentrations exceed 
the National Ambient Air Quality 
Standards (NAAQS) in many 
metropolitan areas throughout the 
United States. Thus, the rule 
promulgated today will contribute to 
progress in attaining the NAAQS for 
ozone in nonattainment areas and also 
in preventing significant deterioration of 
the air quality in those areas of the

United States currently in attainment 
with the NAAQS for ozone.

Today’s action will also significantly 
reduce the risk to the public of 
contracting cancer posed by exposure to 
toxic constituents contained in the 
organic emissions from hazardous waste 
management activities. The cancer risk 
to the entire exposed population 
nationwide (i.e., annual cancer 
incidence) from exposure to organic 
emissions from TSDF is estimated by 
the EPA to be reduced from 
approximately 48 cases per year to a 
level of 2 cases per year. Annual cancer 
incidence as a result of exposure to 
organic emissions from 90-day tanks 
and containers is estimated by the EPA 
to be reduced from approximately four 
cases per year to less than one case per 
year.

Maximum individual risk (MIR) is a 
measure of the added probability of a 
person contracting cancer if exposed 
continuously over a 70-year period to 
the highest annual average ambient 
concentration of the air toxics emitted 
from a TSDF site. There are 
approximately 2,300 TSDF locations in 
the United States. The MIR for all but 
approximately 20 of these facilities is 
estimated by the EPA to be reduced by 
implementation of the subpart CC 
standards to a level that is less than 1 
x 10-4. The target MIR levels historically 
used by the EPA for other promulgated 
RCRA standards range from 1 x 10-4 to 
1 x 10~®. Because the MIR values for a 
few TSDF are estimated to remain 
higher than the historical RCRA target, 
the EPA is continuing to evaluate the 
waste management practices and the 
individual chemical compounds 
composing the organic emissions at 
these TSDF. Following this evaluation, 
the EPA will determine what other 
actions are necessary to attain the 
health-based goals of RCRA section 
3004(n). The omnibus permitting 
authority in section 3005(c)(3) can be 
invoked to supplement or add to the 
requirements in today’s rule, should the 
rule be determined to be insufficient to 
assure protection of human health and 
the environment at a particular facility.

The total nationwide capital 
investment cost to TSDF owners and 
operators to implement the subpart CC 
standards is estimated by the EPA to be 
approximately $290 million. The total 
nationwide annual cost for these 
standards is estimated to be 
approximately $110 million per year. 
The total nationwide capital costs to 
hazardous waste generators of installing 
the required air emission controls on 90- 
day tanks and containers is estimated by 
the EPA to be approximately $23 
million. Total nationwide annual cost



Federal Register /  Vol. 59, No. 233 / Tuesday, December 6, 1994 / Rules and Regulations 62901

for the 90-day tank and container 
controls is estimated to be 
approximately $7 million.

The EPA concludes that the rule 
promulgated today will not have a 
significant economic impact on 
hazardous waste generators or TSDF 
owners and operators. Prices for 
commercial hazardous waste 
management services are estimated by 
the EPA to increase by less than 1 
percent on a nationwide annualized 
basis. The quantity of hazardous waste 
handled by commercial hazardous 
waste management companies is 
projected to be reduced by less than 1 
percent on a nationwide annualized 
basis. Few, if any, facility closures are 
anticipated. Job losses in the hazardous 
waste industry are estimated to be less 
than 1.5 percent. Furthermore, this 
impact on employment does not reflect 
positive employment effects on 
industries producing the air emission 
control equipment that will be used to 
comply with the rule. No significant 
impacts are expected on small 
businesses.
IV. Background
A. Im plem entation o f RCRA Section  
3004(n)

The Hazardous and Solid Waste 
Amendments of 1984 added section 
3004(n) to RCRA. Section 3004(n) 
directs the EPA to promulgate 
regulations for the monitoring and 
control of air emissions from TSDF as 
may be necessary to protect human 
health and the environment. The EPA 
completed the first phase of its 
regulatory development program to 
implement this Congressional directive 
with the promulgation of RCRA air 
standards that control organic emissions 
vented from certain hazardous waste 
treatment processes (i.e., distillation, 
fractionation, thin-film evaporation, 
solvent extraction, steam stripping, and 
air stripping) as well as from leaks in 
certain ancillary equipment used for 
hazardous waste management processes 
(55 FR 25454, June 21,1990). Today’s 
action completes the second phase of 
the EPA’s regulatory development 
program with the promulgation of RCRA 
air standards for tanks, surface 
impoundments, containers, and 
miscellaneous units operated at TSDF. 
This rulemaking also adds air emission 
control requirements for certain 
hazardous waste generators 
accumulating waste on-site in RCRA 
permit-exempt tanks and containers.

As described at proposal (56 FR 
33496, July 22,1991), the EPA decided 
in both the first and second phases to 
develop standards that control organic

emissions as a class (as opposed to 
constituent-by-constituent). 
Implementation of these nationwide 
standards will achieve significant 
organic emission and cancer risk 
reductions. However, the EPA estimates 
the cancer risk at a few TSDF after 
implementation of these nationwide 
standards to remain at a level that is 
higher than the range of target risk 
levels for other promulgated RCRA 
standards (refer to section V.C of this 
preamble.) The third phase of this 
regulatory development program is to 
determine what other actions are 
necessary to attain the health-based 
goals of RCRA section 3004(n). To make 
this determination, the EPA is 
evaluating hazardous waste operations 
at those individual TSDF estimated to 
have MIR values greater than the 
historical RCRA target MIR levels.
B. Public Participation in Rulem aking

The EPA is promulgating today’s final 
rule after careful consideration of public 
comments on the proposed rule (56 FR 
33491, July 22,1991). The preamble to 
the proposed rule discussed the 
availability of the background 
information document (BID) pertaining 
to the health effects of organic emissions 
from hazardous waste TSDF using 
tanks, surface impoundments, and 
containers. The EPA mailed copies of 
the Federal Register notice and the BID 
for the proposed rule to industry 
representatives, environmental groups, 
and State and Federal agencies.

The EPA solicited comments from the 
public at the time of proposal and 
provided a 90-day comment period, 
from July 22,1991 to October 21,1991, 
for the public to prepare and submit 
written comments on the proposed rule. 
In addition, the EPA provided the 
opportunity for a public hearing to 
allow interested persons to present oral 
comments to the EPA concerning the 
proposed rule. However, no one 
requested that the EPA hold a public 
hearing on the proposed rule. The EPA 
did receive written comments from 
more than 80 companies, industrial 
trade associations, environmental 
groups, and State and Federal agencies. 
The BID for the final rule summarizes 
all of the comments on the proposed 
rule and presents the EPA's response to 
each of the comments. Section VI of this 
preamble presents responses to selected 
major comments.

Following the EPA’s review of public 
comments received on the proposed 
rule, the EPA revised the impact 
analysis used for its final determination 
regarding today’s rulemaking. This 
analysis used additional TSDF industry 
data obtained by the EPA. The EPA

provided an opportunity for public 
comment on the additional TSDF 
industry data used for the irtipact 
modeling revisions. A Federal Register 
Notice of Data Availability (57 FR 
43171, September 18,1992) fisted these 
additional data. The EPA also made the 
data available for public inspection at 
the EPA RCRA Docket Office. A 30-day 
comment period, from September 18, 
1992 to October 19,1992, provided the 
public the opportunity to comment on 
the additional data. The EPA received 
comments on the additional data from 
one industrial trade association. Section
VI.B of this preamble presents a 
summary of these comments.
C. R elationship to Other RCRA 
Standards
1. RCRA Rules for TSDF Owners and 
Operators

Today’s action establishes organic air 
emission control requirements for TSDF 
tanks, surface impoundments, and 
certain containers. Other types of waste 
management units operated at TSDF 
may be subject to these air emission 
control requirements as follows.

a. M iscellaneous units. Under RCRA 
in 40 CFR 260.10, the EPA defines a 
“miscellaneous unit” as a hazardous 
waste management unit where waste is 
treated, stored, or disposed of that is not 
a container, tank, surface impoundment, 
wastepile, land treatment unit, landfill, 
incinerator, boiler, industrial furnace, 
underground injection well with 
appropriate technical standards under 
40 CFR part 146, or a unit eligible for
a research, development, and 
demonstration permit under 40 CFR 
270.65. The EPA has established 
provisions under 40 CFR part 264, 
subpart X to allow TSDF owners and 
operators to obtain permits to operate 
miscellaneous units. The EPA permits 
miscellaneous units on a case-by-case 
basis with terms and provisions as 
needed to protect public health and the 
environment through generic 
performance standards specified in 40 
CFR 264.601.

Today’s rule amends § 264.601 to 
state that the air emission controls 
required by the standards under 40 CFR 
264 subparts AA, BB, and CC are among 
the “appropriate” controls a permit 
writer may require for a miscellaneous 
unit “to ensure protection of human 
health and the environment.” 
Applicability of today’s rule to 
miscellaneous units is discussed further 
in Section VII.B of this preamble.

b. Land disposal restrictions. The 
RCRA LDR treatment standards under 
40 CFR part 268 require TSDF owners 
and operators to treat hazardous waste
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to reduce the toxicity or mobility of 
specific constituents in the waste before 
the TSDF owner or operator can place 
the waste in a land disposal unit. Under 
certain conditions, the EPA may grant a 
TSDF owner or operator permission to 
land dispose a hazardous waste that 
does not meet the LDR treatment 
standards in a particular land treatment 
unit, landfill, wastepile, or surface 
impoundment. This action is referred to 
as the “no migration” variance. To 
obtain a “no migration” variance, a 
TSDF owner or operator must 
demonstrate in a petition to the EPA 
that, with a reasonable degree of 
certainty, there will be no migration of 
hazardous constituents from the 
disposal unit for as long as the waste 
remains hazardous.

On August 11,1992, the EPA 
proposed its interpretation of the term 
“no migration”, the procedures and 
substantive requirements for submitting 
to the EPA a petition to demonstrate “no 
migration” from a land disposal unit, 
and the EPA’s criteria for evaluating the 
petitions (57 FR 35940). This proposal 
includes amending 40 CFR 268.6 to add 
as a condition for receiving a no 
migration variance that the applicant 
demonstrate that the subject land 
disposal unit complies with the 
applicable air emission standards the 
EPA has developed under 40 CFR parts 
264 and 265.

c. Corrective action requirem ents. The 
EPA is temporarily deferring 
applicability of the subpart CC 
standards to any tank, surface 
impoundment, or container which is 
used solely for on-site treatment or 
storage of hazardous waste that is 
generated as the result of implementing 
remedial activities required under the 
RCRA corrective action authorities of 
3004(u), 3004(v) or 3008(h). The EPA’s 
rationale for this temporary deferral is 
explained in section VII. A.l of this 
preamble.
2. RCRA Rules for Hazardous Waste 
Generators

Hazardous waste generators who 
accumulate waste on-site in containers 
or tanks for short periods of time can 
elect to be exempted from RCRA subtitle 
C permitting requirements provided that 
a generator complies with provisions 
specified in 40 CFR 262.34. The EPA 
allows a generator who generates 1,000 
kilograms or more of hazardous waste 
per month to accumulate the hazardous 
waste on-site for up to 90 days in tanks 
and containers without a permit 
provided the generator complies with 
certain conditions specified in 40 CFR 
262.34(a). These conditions include 
compliance with the requirements of 40

CFR part 265, subpart I when the waste 
is accumulated in a container and 40 
CFR part 265, subpart J when the waste 
is accumulate in a tank. Tanks and 
containers used to accumulate 
hazardous waste on-site for 90 days or 
less pursuant to the conditions of 40 . 
CFR 262.34(a) are hereafter referred to 
in this preamble as “90-day tanks and 
containers.”

The rule promulgated today only 
amends the RCRA permit exemption 
requirements for generators operating 
90-day tanks and containers. This action 
does not affect the existing RCRA permit 
exemption requirements for generators 
operating tanks and containers for on
site accumulation of hazardous waste in 
accordance with the provisions of 40 
CFR 262.34 (d) or (e). Applicability of 
today’s rule to 90-day tanks and 
containers is discussed further in 
Section VI.D of this preamble.
3. RCRA Rules for Hazardous Waste 
Transporters

Regulations in 40 CFR part 263 
establish standards that apply to 
persons transporting hazardous waste 
within the United States if the 
transportation requires a manifest under 
40 CFR part 262. Today’s action does 
not change the RCRA rules under 40 
CFR part 263. However, the air 
standards promulgated today may 
indirectly affect transporters accepting 
certain organic-containing hazardous 
wastes from TSDF owners and 
operators. The final subpart CC 
standards require that TSDF owners and 
operators only load these hazardous 
Wastes into containers (including tank 
truck, railcars, and roll-off boxes) that 
use air emission controls as specified in 
the rule. Consequently, to continue 
accepting hazardous waste from a TSDF 
owner or operator, in some cases, 
transporters may need to ensure that 
their containers meet the subpart CC 
standards.
D. R elationship to CERCLA Standards

The Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA), authorizes the EPA to 
undertake removal and remedial actions 
to clean up hazardous substance 
releases. Under CERCLA, on-site 
remedial actions are required to comply 
with the requirement of Federal and 
more stringent State environmental laws 
that are applicable or relevant and 
appropriate (ARAR) to the remedial 
action unless certain statutory waivers 
apply. In addition, the National Oil and 
Hazardous Substances Contingency Plan 
(NCP) provides that removal actions 
shall attain ARAR to the extent 
practicable considering the exigencies of

the situation. {40 CFR 300.415(i)l. As 
explained in section VII.A.l of this 
preamble, the EPA has decided to 
temporarily defer application of the 
subpart CC standards to tanks, 
containers and surface impoundments 
which are being used to treat or store 
hazardous wastes containing organics 
generated on-site from remedial 
activities required under RCRA 
corrective action or CERCLA response 
authorities, or similar State remediation 
authorities, provided that the wastes are 
managed in units that do not also 
manage other hazardous waste 
containing organics. However, after the 
temporary deferral has been lifted, 
today’s rules may be considered an 
ARAR for certain types of remedial and 
removal actions.

A requirement under a Federal or 
State environmental law may be either 
“applicable” or “relevant and 
appropriate,” but not both, to a remedial 
or removal action conducted at a 
CERCLA site. An ARAR is identified on 
a site-specific basis in a two-part 
analysis that considers first, whether a 
given requirement is applicable; then, if 
it is not applicable, whether it is 
nevertheless both relevant and 
appropriate. “Applicable” requirements 
as defined in the NCP are those that 
specifically address a hazardous 
substance, pollutant, contaminant, 
remedial action, location, or other 
circumstances found at a CERCLA site. 
[40 CFR 300.415(i)]. “Relevant and 
appropriate” requirements are those 
that, while not “applicable” at a 
CERCLA site, address problems or 
situations sufficiently similar to those 
encountered at the CERCLA site that 
their use is well suited to the particular 
site. [40 CFR 300.415(1)].

Some waste management activities 
used for remedial and removal actions 
of hazardous organic substances require 
the use of tanks, surface impoundments, 
and containers. For example, a TSDF 
may treat hazardous organic liquids and 
surface water contaminated with 
hazardous organic waste on site using 
destruction, detoxification, or organic 
removal processes that occur in tanks or 
surface impoundments. The facility may 
perform on-site solvent washing of soils 
contaminated with hazardous organic 
sludges in a tank or container. At a 
TSDF, hazardous waste in leaking 
drums may be repacked in new 
containers for treatment and disposal at 
another site.

Once today’s deferral is lifted, the air 
emission control requirements of the 
subpart CC standards are likely to be 
“applicable” to on-site remedial and 
removal actions that use tanks, surface 
impoundments, and containers to
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manage substances exhibiting 
characteristics or listed under RCRA as 
hazardous waste and having an average 
volatile organic concentration equal to 
or greater than 100 ppmw. In other 
cases, the standards may be “relevant 
and appropriate”; this determination 
must be made on a site specific basis.

On the other hand, the subpart CC 
standards do not specify control 
requirements for wastepiles, landfills, 
and land treatment units that manage 
hazardous wastes at TSDF. Therefore, 
the standards are not likely to be 
“applicable” to excavation, capping of 
wastes, land treatment, land farming, in 
situ treatment activities, and other 
activities involving wastepiles and 
landfills at CERCLA sites, Although in 
most cases the EPA does not expect the 
subpart CC standards to be “relevant 
and appropriate” to these types of units 
at CERCLA sites, remedial and removal 
actions performed in wastepiles may in 
some cases be similar in nature and 
scale to the waste management activities 
performed in surface impoundments; 
and waste stabilization may involve the 
basic process and air emission 
mechanism regardless of whether the 
mixing of the waste and binder is 
conducted in a tank, surface 
impoundment, container, wastepile, 
landfill, or land treatment unit. Thus, in 
some cases the subpart CC standards 
may be “relevant and appropriate” for 
such actions; this determination must be 
made on a site specific basis.
E. Relationship to Clean Air Act 
Standards

Section 112 of the Clean Air Act 
(CAA) regulates stationary sources of 
hazardous air pollutants (HAP). This 
section was comprehensively amended 
under Title III of the 1990 Amendments 
to the CAA. Under the amended CAA 
section 112(b), Congress listed 189 
chemicals, compounds, or groups of 
chemicals as HAP. The EPA is directed 
by the CAA to regulate HAP emissions 
from stationary sources by establishing 
national emission standards for 
hazardous air pollutants (NESHAP).

The 1990 Amendments to the CAA 
required the EPA to develop and 
publish a list of source categories that 
emit HAP for which NESHAP will be 
developed. The EPA published its 
initial list of NESHAP source categories 
on July 16,1992 (refer to 57 FR 31576). 
Many industrial sectors that may 
manage hazardous wastes are listed as 
specific NESHAP source categories. 
Consequently, facilities at which 
hazardous wastes are managed may be 
subject to both NESHAP and die RCRA 
air standards under 40 CFR part 264 and 
265. At these facilities, some waste

management units would be subject to 
either air emission control requirements 
under the NESHAP or the air emission 
control requirements under the RCRA 
air standards. However, in certain 
situations, some waste management 
units would be subject to air emission 
control requirements under both sets of 
rules.

The CAA requires that the 
requirements of standards developed 
under the Act be consistent, but avoid 
duplication, with requirements of 
standards developed under RCRA. 
Consequently, the EPA is taking into 
account the air standards promulgated 
under RCRA section 3004(n) in 
determining the requirements for 
NESHAP affecting air emission sources 
at which hazardous waste could be 
managed.
F. R elationship to N uclear Regulatory 
Commission Standards

Radioactive mixed'wastes are wastes 
that contain radioactive materials as 
well as materials listed or identified as 
hazardous under RCRA. Radioactive 
mixed wastes must be managed in 
accordance with RCRA regulations, in 
addition, these wastes also are subject to 
standards administered by the Nuclear 
Regulatory Commission (NRC) under 
the Atomic Energy Act and Nuclear 
Waste Policy Act of 1982 that address 
the safe handling and disposal of 
radioactive waste.

The EPA has previously stated its 
general position that the management of 
radioactive mixed waste at TSDF is 
subject to regulation under subtitle C of 
RCRA (51 FR 24504, July 3,1986; 53 FR 
37045, September 23,1988). In 
developing the RCRA standards 
applicable to radioactive mixed wastes, 
the EPA considers the management 
practices required for these wastes to 
avoid inconsistencies between the 
EPA’s hazardous waste management 
requirements and the NRC’s radioactive 
waste management requirements. 
Furthermore, RCRA section 1006(a) 
precludes any solid or hazardous waste 
regulation by the EPA or a State that is 
“inconsistent” with the requirements of 
the Atomic Energy Act. Thus, in a case 
where the regulatory requirements for 
radioactive mixed waste are conflicting, 
the NRC requirement takes precedence 
over the RCRA requirement. Because of 
the potential that air emission control 
equipment required by the subpart CC 
standards promulgated today may 
conflict with certain radioactive waste 
management requirements under NRC 
standards, the EPA has decided to 
temporarily defer application of the 
subpart CC standards to tanks, 
containers, and surface impoundments

which are being used solely to manage 
radioactive mixed wastes. This deferral 
is discussed further in section VII.A.l of 
this preamble.
V. Basis for Final Rule
A. New Control Options

The EPA developed a national 
impacts model specific to the air 
emission sources affected by this 
rulemaking to compare the human 
health and environmental protection 
provided by the different air emission 
control options. Following proposal of 
the rule, the EPA revised this model to 
incorporate new information obtained 
by the EPA and to address public 
comments on the impact analysis 
methodology received at proposal. 
Section VI.B of this preamble presents a 
further discussion of the impact analysis 
revisions.

At proposal, the EPA gave notice that 
consideration of new results from 
revisions to the national impacts 
analysis could lead to selection of any 
one of the control options considered at 
proposal or possibly a new control 
option (56 FR 33516). Upon reviewing 
preliminary results for the revised 
national impacts model, the EPA 
decided to expand the number of 
control options considered for the final 
rule.

The EPA first performed a screening 
evaluation by using the revised national 
impacts model to estimate the 
nationwide organic emission and cancer 
incidence reductions for the original 
five control option configurations 
described at proposal (56 FR 33512), 
plus nine new control option 
configurations. The EPA included a 
summary of the impacts model results 
for these 14 control options in the 
information listed in the Notice of Data 
Availability (57 FR 43171) and made 
available for public inspection at the 
EPA RCRA Docket Office (refer to RCRA 

' docket entry number F-92-CESA- 
00018).

The EPA used the screening 
evaluation results to select a final group 
of control options selected for further 
analysis. The EPA eliminated a control 
option from further consideration if 
another one of the control options was 
estimated to provide the same level of 
nationwide organic emission or cancer 
incidence reduction but at a lower cost. 
This is the same control option selection 
approach the EPA used at proposal.

Based on the screening evaluation 
results, the EPA selected four control 
options for further analysis. In addition 
to the control option used as the basis 
for the proposed rule, the EPA also 
analyzed “baseline” impacts. These
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“baseline” impacts represent the 
estimated nationwide organic emissions 
and other impacts that would occur in 
the absence of implementing any of the 
control options. The final group of five 
control options (designated Options A 
through E) differ by title value used for 
the volatile organic concentration limit 
and the type of air emission controls 
used for surface impoundments.

Option A requires air emission 
controls on all TSDF tanks, surface 
impoundments, and containers 
managing hazardous waste with any 
detectable volatile organic concentration 
as determined at the point where the 
waste is generated (i.e., a volatile 
organic concentration action level of 0 
ppmw). Under Option A, tanks use a 
cover vented to a control device except 
for tanks handling certain hazardous 
wastes. Tanks in which the organic 
vapor pressure of the hazardous waste 
in the tank is less than 10.4 kPa 
(approximately 1.5 psi) may use a cover 
without additional controls. All surface 
impoundments use a cover vented to a 
control device. Containers use cover and 
submerged fill for loading hazardous 
wastes into the containers.

Option B requires air emission 
controls only on those TSDF tanks, 
surface impoundments, and containers 
used to manage hazardous wastes 
having a volatile organic concentration 
at the point where die waste is 
generated equal to or greater than 100 
ppmw. The control requirements are the 
same as described for Option A with 
one exception; surface impoundments 
used for storage of hazardous waste and 
surface impoundments used for 
treatment of hazardous waste by a 
process not requiring aeration or 
agitation of the waste require covers 
only.

Option C requires air emission 
controls only on those TSDF tanks, 
surface impoundments, and containers 
used to manage hazardous wastes 
having a volatile organic concentration 
at the point where the waste is 
generated greater than 500 ppmw. The 
air emission control requirements are 
the same as described for Option B. 
Option C is the same control option 
selected as the basis for the proposed 
rule.

Option D requires air emission 
controls only on those TSDF tanks, 
surface impoundments, and containers 
used to manage hazardous wastes 
having a volatile organic concentration 
at the point where die waste is 
generated greater than 1,500 ppmw. The 
air emission control requirements are 
the same as described for Options B and
C.

Option E requires air emission 
controls only on those TSDF tanks, 
surface impoundments, and containers 
used to manage hazardous wastes 
having a volatile organic concentration 
at the point where die waste is 
generated greater than 3,000 ppmw. The 
air emission control requirements are 
the same as described for Options B, C, 
andD.
B. Control Option Im pacts

The EPA estimated nationwide 
organic emission and cancer risk 
reductions that would be achieved if air 
standards were implemented for each of 
the five control options. The “baseline” 
nationwide organic emissions from 
TSDF are estimated to be approximately 
1 million Mg/yr. The estimated 
nationwide TSDF organic emissions 
assuming implementation of the 
individual control options are 30,000 
Mg/yr for Option A, 41,000 Mg/yr for 
Option B, 48,000 Mg/yr for Option C, 
51,000 Mg/yr for Option D, and 90,000 
Mg/yr for Option E.

To assess the risk of contracting 
cancer posed by exposure to organic 
emissions from TSDF, the EPA used two 
measures of health risk: Annual cancer 
incidence and maximum individual risk 
(MIR). The annual cancer incidence 
parameter represents an estimate of 
population risk and, as such, measures 
the aggregate risk to all people in the 
United-States estimated to be living 
within the vicinity of TSDF. The MIR 
parameter represents the potential of air 
emissions from a particular source to 
cause cancer in the most exposed 
hypothetical individual under the 
assumptions used in the risk and 
exposure assessments.

Estimation of these health risk 
parameters requires the EPA to make 
several critical assumptions regarding 
the TSDF plant configurations and 
operating practices, the composition of 
wastes managed at these TSDF, the 
cancer potency of the organics 
contained in these wastes, the emission 
of these organics to the atmosphere from 
TSDF sources, and the exposure of 
people living near TSDF to these air 
toxic emissions. The complex 
interrelationship of the various 
assumptions prevents the EPA from 
definitively characterizing the estimated 
health risk parameter values as being 
overestimates or underestimates.

The EPA estimated annual cancer 
incidence for baseline and the five 
control options using the EPA’s Human 
Exposure Model (HEM), the site-specific 
cancer risk factors, and TSDF industry 
profile data bases. This risk value is 
based on the estimated number of 
excess cancers occurring in the

nationwide population after a lifetime 
exposure (defined to be 70 years). For 
statistical convenience, the EPA divided 
the aggregate risk by 70 and expressed 
the risk as cancer incidence per year. 
The information provided in RCRA 
docket entry numbers F—92-CESA— 
S00014 and S00015 describes the 
estimation methodology in more detail. 
The EPA estimates baseline nationwide 
annual cancer incidence from exposure 
to TSDF organic emissions to be 48 
cases per year. The estimated 
nationwide TSDF cancer incidences, 
assuming implementation of the 
individual control options, are two 
cases per year for Option A, two cases 
per year for Option B, four cases per 
year for Option C, five cases per year for 
Option D, and nine cases per year for 
Option E.

The EPA uses the MIR parameter for 
relative comparisons of pollutants, 
emission sources, and control 
alternatives. For the impact analysis, the 
EPA estimated the MIR parameter 
assuming that exposure of the 
individual to the ambient air toxic 
concentrations occurs for 24 hours per 
day for a lifetime of 70 years. The EPA 
realizes that this is a conservative 
assumption since most people do not 
spend their entire lives at one location. 
However, it is completely possible for 
an individual to live in the same place 
for his or her entire life. Furthermore, 
other uncertainties in the analysis could 
lead to underestimating the risk. For 
example, the actual exposed 
subpopulations (such as children or 
asthmatics) may be more sensitive to the 
emitted air toxics than the reference 
adult male for which the unit risk factor 
extrapolations are based. In addition, 
the analysis does not address potential 
indirect exposure pathways to humans, 
or potential harm to environmental 
receptors.

The MIR parameter reflects the added 
probability that a person would contract 
cancer if exposed continuously over a 
70-year period to the highest annual 
average ambient concentration of the air 
toxics emitted from a TSDF. Baseline 
MIR from exposure to TSDF organic 
emissions is estimated to be 3 x 102. The 
estimated MIR’s, assuming 
implementation of the individual 
control options, are: 4 x 10“3 for Option 
A, 4 x 10 “ 3 for Option B, 2 xlO-2 for 
Option C, 3 x 10“2 for Option D, and 
3 x 10“ 2 for Option E. These MIR values 
apply only to the very few TSDF, of the 
approximately 2,300 TSDF operating in 
the United States, that are estimated to 
have the potential to cause the highest 
risk. The values do not represent 
actuarially measured risks nor do they 
apply to all TSDF in the United States.
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The EPA is not attempting to estimate 
any specific individual’s potential of 
developing cancer. Finally, the EPA is 
not interpreting any of these estimates 
as indicators of the absolute risks of 
contracting cancer. Rather, the purpose 
of this cancer risk assessment, both for 
incidence and MIR, is to compare 
relative differences among the 
individual control options (i.e.,
“degree” of human health protection).

In addition to estimating organic 
emissions and cancer risk parameters, 
the national impacts model provides an 
estimate of thè total nationwide capital 
costs and annual costs to the TSDF 
owners and operators to install and 
operate the air emission controls 
specified by each control option. For 
these nationwide cost estimates, the 
EPA assumed that, at every TSDF 
location, treatment of all hazardous 
wastes to remove or destroy the organics 
in the waste occurs as the last step prior 
to disposal of the waste. In actuality, the 
EPA expects that, at many TSDF, the 
owner or operator (after becoming aware 
of the air standards) will elect to treat 
waste at an earlier step in the waste 
management sequence. By treating 
organics in compliance with one of the 
waste treatment alternatives provided in 
final rule, the owner or operator could 
avoid the costs of installing and 
operating control equipment on the 
downstream tanks, surface 
impoundments, and containers.

Capital investment cost represents the 
cost to TSDF owners and operators to 
purchase and install the air emission 
control equipment. The estimated 
nationwide capital costs in 1986 dollars 
to implement the control options are: 
$520 million for Option A, $290 million 
for Option B, $240 million for Option C, 
$200 million for Option D, and $140 
million for Option E. Annual cost 
represents the total cost to TSDF owners 
and operators each year to pay for 
operating and maintaining the air 
emission controls as well as to repay the 
capital investment for the air emission 
controls. The capital recovery was 
estimated using an interest rate of 10 
percent applied over a period ranging 
from 10 to 20 years depending on the 
expected service life for each type of air 
emission control equipment. The 
estimated nationwide annual costs to 
implement the control options are: $190 
million/yr for Option A, $110 million/ 
yr for Option B, $90 million/yr for 
Option C, $80 million/yr for Option D, 
and $60 million/yr for Option E.
C. Selection R ationale

From Options A through E, the EPA 
selected one control option to serve as 
the basis, for today’s final rule. The EPA

applied the same decision rationale 
used at proposal for this rulemaking (56 
FR 33515-33516, July 22,1991) as well 
as for RCRA air standards promulgated 
under subparts AA and BB to 40 CFR 
parts 264 and 265 (refer to 55 FR 25470, 
June 21,1990). This decision rationale 
requires the EPA to select, whenever 
possible, the level of control that 
provides an acceptable degree of 
protection of human health and the 
environment. If no control option is 
available to achieve acceptable levels of 
protection, the EPA’s approach 
historically has considered cost under 
RCRA only for equally protective 
control options.

All five of the control options 
considered for the final rule are 
estimated to achieve similar levels of 
substantial reductions in nationwide 
organic emissions from TSDF. The 
nationwide organic emission reductions 
for the control options are estimated to 
be approximately 970,000 Mg/yr for 
Option A, 960,000 Mg/yr for Option B, 
950,000 Mg/yr for Option C, 950,000 
Mg/yr for Option D, and 910,000 Mg/yr 
for Option E.

Both Options A and B are estimated 
to achieve the lowest cancer MIR and 
greatest reduction in annual cancer 
incidence of the five options. However, 
none of the control options reduces MIR 
to the target cancer risk levels used for 
other promulgated RCRA standards, 
which have been in the range of 1x10 ~ 4 
to 1x10 ~6. The estimated MIR is an 
order-of-magnitude higher for Options 
C, D, and E (2x10 ~2 for Option C, 
3 x l0 -2  for Options C and D) compared 
to Options A and B (4x10 ~3). Annual 
cancer incidence reductions estimated 
for Option C (44 cases per year), Option 
D (43 cases per year), and Option E (39 
cases per year) are lower than the 
annual cancer incidence reductions 
estimated for Options A and B (46 cases 
per year).

On the basis of the estimated annual 
cancer incidence and MIR, the EPA 
concluded that Options A and B are 
more protective of human health than 
Options C, D, or E. Therefore, the EPA . 
eliminated Options C, D, and E from 
further consideration as the basis for the 
final rule.

Both Options A and B are estimated 
to achieve the same level of cancer risk 
reduction (MIR to 4 x 10~3 and annual 
cancer incidence to two cases per year). 
Therefore, the EPA concluded that 
Options A and B are equally protective 
of human health and the environment 
(to the extent ascertainable by this 
modelling methodology). Historically 
under RCRA, the EPA has considered 
control option costs only to select 
between options estimated to achieve

equivalent levels of protection. 
Therefore, to select between Options A 
and B, the EPA compared the estimated 
costs to implement each of the control 
options. Option B requires the use of air 
emission controls only on those TSDF 
tanks, surface impoundments, and 
containers used to manage hazardous 
wastes with a volatile organic 
concentration at the point where the 
waste is generated equal to or greater 
than 100 ppmw. Because TSDF owners 
and operators would need to install and 
operate air emission controls on fewer 
TSDF tanks, surface impoundments, 
and containers, Option B would be less 
expensive for the TSDF industry to 
implement than Option A. Therefore, 
the EPA selected Option B as the basis 
for the final rule.

While Option B does not achieve the 
target MIR levels historically used for 
other promulgated RCRA rules, Option 
B does achieve substantial reductions in 
cancer risk. The annual cancer 
incidence is estimated to be reduced by 
greater than 95 percent from the 
baseline value. Furthermore, the MIR for 
most of the 2.300 TSDF nationwide are 
estimated to achieve the target MIR 
levels. To address the remaining cancer 
risk at TSDF after implementation of the 
air standards promulgated today, the 
EPA is further evaluating the waste 
management practices and the specific 
chemical compounds composing the 
organic emissions from those individual 
TSDF for which the MIR values are 
estimated to be greater than the 
historical RCRA target MIR levels. 
Following this evaluation, the EPA will 
determine what other actions, such as 
the use of section 3005(c)(3) omnibus 
permitting authority or additional 
rulemaking, are necessary to attain the 
health-based goals of RCRA section 
3 0 0 4 (1 1 ) . J

VI. Summary of Responses to 
Comments on Proposed Rule

All of the comments on the proposed 
rule and the EPA’s response to each of 
these comments is presented in 
“Hazardous Waste Treatment, Storage, 
and Disposal Facilities (TSDF)— 
Background Information for 
Promulgated Organic Air Emission 
Standards for Tanks, Surface 
Impoundments, and Containers”, EPA 
document number EPA—453/R-94-076b 
(ta obtain a copy of this document refer 
to the ADDRESSES section of this 
preamble). The EPA’s responses to 
topics addressed by many of the 
commenters are summarized below.
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A. D evelopm ent o f A ir Standards Under 
RCRA

Comment: Many comments were 
received regarding the extent to which 
the congressional directive of RCRA 
section 3004(n) should be implemented 
using air standards established by the 
EPA under Clean Air Act (CAA) 
authority. Commenters stated the 
position that protection of human health 
and the environment from TSDF air 
emissions is most appropriately, 
effectively, and efficiently addressed by 
developing air standards under the CAA 
authority. Therefore, commenters 
believe that the EPA should make the 
determination that the requirements of 
RCRA section 3004(n) are best fulfilled 
by deferring to air standards established 
under CAA authority. Commenters 
stated that the air standards proposed by 
the EPA under authority of RCRA 
section 3004(n) are:

(1) Not needed because existing CAA 
programs adequately address the control 
of TSDF organic emissions;

(2) Duplicative or contradictory of 
new programs now being implemented 
by the EPA to control hazardous air 
pollutants as directed by section 112 of 
the CAA;

(3) Not in compliance with RCRA 
section 1006(b) regarding duplication or 
contradiction of CAA requirements;

(4) Inconsistent with CAA programs 
that establish ozone precursor control 
requirements depending on the national 
ambient air quality standards attainment 
status of the region in which a source
is located;

(5) Inconsistent with the EPA’s 
pollution prevention policy;

(6) Contrary to the EPA’s “cluster 
concept” of examining and coordinating 
regulations addressing the same 
emission source to minimize 
duplicative or contradictory 
requirements; and

(7) Difficult to administer and enforce 
because, traditionally, one State 
regulatory agency administers rules 
regulating air emissions while another 
administers rules regulating hazardous 
waste management.

R esponse: The Hazardous and Solid 
Waste Amendments to RCRA added 
section 3004(n), which directs the EPA 
to “* * * promulgate regulations for the 
monitoring and control of air emissions 
from hazardous waste treatment, 
storage, and disposal facilities, 
including but not limited to open tanks, 
surface impoundments, and landfills, as 
may be necessary to protect human 
health and the environment.” The EPA 
considers the most appropriate, 
effective, and efficient way to fulfill this 
congressional mandate is to develop air

standards for TSDF that are 
implemented under the existing RCRA 
subtitle C permitting program already in 
place for these facilities. However, the 
EPA disagrees with one commenter's 
assertion that, in establishing these 
RCRA air standards, the EPA cannot 
consider the impact of air standards 
promulgated or currently being 
developed under other statutory 
authorities such as the CAA. On die 
contrary, RCRA section 1006(b) requires 
the EPA to coordinate its regulations 
under RCRA statutes and to avoid 
duplication, to the maximum extent 
practicable, with appropriate provision's 
of the CAA.

The EPA disagrees that the 
requirements of RCRA section 3004(n) 
are best fulfilled by deferring to air 
standards established under CAA 
authority. There is no indication that 
Congress intended for air standards to 
be issued only within the authority 
granted to the EPA by the CAA. If this 
was the case, then Congress would not 
have amended RCRA section 3004(n) 
under HSWA after Congress had already 
authorized the EPA to control air 
emissions under the CAA. Refer to S. 
Rep. No. 284, 98th Gong. 1st sess. 63. 
Thus, both RCRA and the CAA 
authorize the EPA to control air 
emissions from TSDF.

Although historically many standards 
promulgated by the EPA under 
authority of RCRA have addressed the 
prevention of soil and water 
contamination from improper 
management of hazardous waste, the 
EPA is not limited by RCRA to 
promulgating standards only for certain 
media (e.g., surface waters, 
groundwater, and soils). Indeed, RCRA 
section 3004(n) specifically directs the 
EPA to issue regulations controlling air 
emissions from TSDF as necessary to 
protect human health and the 
environment.

The selection of TSDF air emission 
sources for control by establishing air 
standards under RCRA section 3004(n) 
is based on controlling those TSDF air 
emission sources determined by the 
EPA to have significant toxic and ozone 
precursor emission potential but for 
which emission control is not 
adequately addressed by other standards 
promulgated by the EPA such as 
NESHAP and NSPS established under 
the CAA. At proposal, the EPA 
concluded that additional air emission 
control requirements for TSDF tanks, 
surface impoundments, and containers 
are needed. This decision was based on 
the EPA’s determination that existing 
and future Federal standards under the 
CAA and State air standards do not

adequately address the control of TSDF 
organic air emissions.

As previous described in section III.E 
of this preamble, CAA section 112 has 
been amended by Congress since RCRA 
section 3004(n) was enacted. Section 
112 of the CAA as amended requires the 
EPA to identify major sources and area 
sources of HAP emissions and to 
develop NESHAP for these sources. To 
date for this air standards development 
program, the EPA has either 
promulgated or proposed several 
NESHAP that may apply to some 
hazardous waste management activities 
at TSDF. However, in general, these 
NESHAP added requirements to address 
HAP emissions from certain waste and 
material recovery operations that are not 
subject to or exempted from regulation 
under the RCRA air standards in 40 CFR 
parts 264 and 265. Thus, the NESHAP 
and other air standards being developed 
under CAA are not intended to 
duplicate the RCRA air standards, but 
instead to integrate with the RCRA air 
standards to create a comprehensive air 
program for addressing organic air 
emissions from all waste and related 
material recovery operations.

For example, on-site wastewater 
treatment operations at synthetic 
organic chemicals manufacturing 
industry (SOCMI) facilities are regulated 
under the hazardous organic NESHAP 
(“the HON”) promulgated on April 22, 
1994 (see 59 FR 19402). At many of 
these facilities, the hazardous 
wastewaters generated by process units 
and resulting wastewater treatment 
sludges are managed in tank systems 
that are exempted from RCRA 
permitting requirements under 
provisions in 40 CFR 264.1(g)(6) or 40 
CFR 265.1(c)(10). Thus, the air emission 
control requirements under the HON, in 
most cases, affect wastewater treatment 
tanks not subject to the RCRA air 
standards.

A second example is the recently 
proposed NESHAP for off-site waste and 
recovery operations (59 FR 51913, 
October 13,1994). This NESHAP would 
apply to owners and operators of 
facilities, with certain exceptions, that 
manage wastes or recoverable materials 
which have been generated off-site at 
another facility and contain specific 
organic HAP. The rule would apply to 
operations managing solid wastes as 
defined under RCRA (hazardous and 
nonhazardous wastes) as well as 
operations handling recovered materials 
excluded from the RCRA definition of 
solid waste (e.g., recycled materials 
containing organic HAP, used oil 
reprocessed for sale as a fuel). As a 
result, certain off-site waste and 
recovery operations with organic HAP
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emissions, but exempted from 
regulation under the RCRA air 
standards, would be required to use air 
emission controls under this NESHAP.

In contrast to the NESHAP now being 
developed under CAA section 112, the 
EPA has already achieved progress 
toward full implementation of RCRA 
section 3004(n), which requires a 
“cradle to grave” approach to hazardous 
waste management that addresses 
protection of air, water, and 
groundwater. Air standards have been 
promulgated for TSDF treatment process 
vents (subpart AA in 40 CFR parts 264 
and 265) and for TSDF process 
equipment leaks (subpart BB in 40 CFR 
parts 264 and 265) in addition to the 
development of these air standards for 
TSDF tanks, surface impoundments, 
and containers. There is no benefit to 
delaying implementation of air 
standards for TSDF tanks, containers, 
and surface impoundments to a future 
rulemaking under amended CAA 
section 112 when the EPA can proceed 
now with the promulgation of effective 
air standards under RCRA section 
3004(n) for these air emission sources.

The RCRA air standards adopted 
today do comply with RCRA section 
1006(b). This section requires that the 
air standards be consistent with and not 
duplicative of CAA standards. Although 
RCRA section 1006(b) requires some 
accommodation with existing regulatory 
standards, it “does not permit the 
substantive standards of RCRA to be 
compromised.” C hem ical Waste 
M anagement v. EPA, 976 F.2d at 23 
(D.C. Cir. 1992). It is obviously 
reasonable for the EPA to view the 
RCRA section 3Q04(n) mandate as a 
standard which cannot (or at least need 
not) be compromised. Similarly, the 
CAA Amendments of 1990 require that 
air standards developed under the CAA 
be consistent with RCRA rules. To 
conform with the dual RCRA and CAA 
requirements that standards be 
consistent, the air standards developed 
under RCRA section 3004(n) do not 
duplicate or contradict existing 
NESHAP or NSPS.

The EPA is fully aware that at many 
facilities where hazardous wastes are 
managed, the RCRA air standards under 
40 CFR part 264 and 265 as well ns 
NESHAP and NSPS for specific source 
categories may be applicable to a 
particular TSDF. Certain testing, 
monitoring, inspection, recordkeeping, 
and other requirements under the RCRA 
air standards may be similar to or 
duplicative of requirements under the 
applicable NESHAP or NSPS. In many 
cases at a TSDF, individual waste 
operations will be subject to either the 
air emission control requirements under

the RCRA air standards or the air 
emission control requirements under 
the applicable NESHAP or NSPS. Thus, 
it is necessary to include testing, 
monitoring, inspection, recordkeeping, 
and other implementation requirements 
in each rule to assure compliance with 
and enforcement of the rule. However, 
in certain situations, some individual 
waste operations at a TSDF could be 
subject to air emission control 
requirements under both the RCRA air 
standards as well as a NESHAP or 
NSPS. In such cases, the EPA believes 
it is unnecessary for owners and 
operators of these waste management 
units to conduct duplicative waste 
testing, keep duplicate sets of records, 
or perform other duplicative actions to 
demonstrate compliance with both sets 
of rules. Therefore, to be consistent with 
RCRA section 1006(b) to the maximum 
extent practicable, the EPA is 
coordinating the testing, recordkeeping, 
reporting, and other implementation 
activities required under the RCRA air 
standards and related rules developed 
under the CAA. The EPA has requested 
public comment in a related proposed 
NESHAP rulemkaing (the off-site waste 
and recovery operations NESHAP, see 
59 FR 51919, October 13,1994) on how 
the applicable requirements included in 
the RCRA air standards should be 
incorporated into CAA rules being 
developed by the EPA for waste and 
recovery operations that will allow 
owners and operators subject to both 
sets of rules to demonstrate compliance 
with all applicable rules without having 
to repeat the duplicative requirements.

Nevertheless, RCRA section 1006(b) 
cannot be used to ignore key elements 
of RCRA; see C hem ical Waste 
M anagement v. EPA, 976 F.2d at 23. In 
this case, Congress has indicated that 
TSDF air emissions need to be 
controlled on the RCRA timetable, not 
that of the CAA. Deferring totally to the 
CAA would vitiate this key RCRA 
requirement. (See also RCRA section 
3004(q) and CAA section 112(n)(7) in 
which Congress indicated that 
pendency of CAA air standards for 
RCRA units does not vitiate RCRA 
requirements.!

The EPA’s approach to developing air 
standards for TSDF under RCRA is 
consistent with CAA programs to 
achieve attainment and to maintain 
national ambient air quality standards 
(NAAQS). The NAAQS specify limits to 
pollutant concentrations in the ambient 
air to protect public health and welfare. 
A NAAQS has been established for 
ozone. Ambient ozone concentrations in 
many metropolitan regions of the 
United States exceed the NAAQS. 
Organic emissions from TSDF as well as

other sources react photochemically 
with other chemical compounds in the 
atmosphere to form ozone. The CAA 
requires that States develop and the 
EPA approve air emission control plans 
called “State implementation plans” 
(SIP’s). For those regions within a State 
that are in nonattainment with the 
NAAQS for ozone, the SIP specifies the 
standards and other control measures to 
be implemented by the State to attain 
the NAAQS. However, the CAA requires 
the EPA not only to implement 
programs to attain the NAAQS in 
nonattainment areas but also to 
maintain, and prevent significant 
deterioration of, the air quality in those 
areas of the Nation currently in 
attainment with the NAAQS. 
Consequently, in addition to the CAA 
control programs to address specific 
regional NAAQS attainment problems, 
the EPA also develops under the CAA 
authority minimum national emission 
standards applicable to stationary 
sources independent of whether the 
source is located in a NAAQS 
attainment or nonattainment area. The 
EPA considers the subpart CC standards 
to be reasonable national standards 
needed to control emissions of air toxics 
as well as to attain and maintain 
NAAQS for ozone.

The subpart CC standards are 
consistent with the EPA’s pollution 
prevention policy. Pollution prevention 
involves reducing the quantity of 
pollution produced for a given quantity 
of product prior to recycling, treatment, 
or control of emissions. Activities 
defined as source reduction measures in 
the Pollution Prevention Act include 
technology modifications, process and 
procedure modifications, reformulation 
or redesign of products, and substitution 
of raw materials. A decrease in 
production alone does not qualify as 
pollution prevention. Under the subpart 
CC standards, a TSDF owner or operator 
is not required to manage a hazardous 
waste in a tank, surface impoundment, 
or container using the specified air 
emission controls in cases when the 
owner or operator determines that the 
qrganic content of all hazardous waste 
placed in the unit meets certain 
conditions specified in the rule. Thus, 
the subpart CC standards encourage 
pollution prevention by providing an 
incentive to generators to initiate source 
reduction measures that will reduce the 
concentration of organics in a hazardous 
waste.

The development of TSDF air 
standards under RCRA is not contrary to 
the EPA’s “cluster” approach of 
examining and coordinating regulations 
addressing the same emission source to 
minimize duplicative or contradictory
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requirements. The different EPA Offices 
responsible for implementing RCRA and 
CAA requirements are coordinating the 
development of this rulemaking to 
ensure that subpart CC standards are 
compatible with other rules and 
programs applicable to TSDF owners 
and operators.

The air emission control requirements 
for tanks under the subpart CC 
standards incorporate provisions of 
NSPS that were promulgated under the 
authority of the CAA and apply to 
storage tanks constructed or modified 
after July 23,1984, that contain volatile 
organic liquids (40 CFR part 60, subpart 
Kb). Therefore, air emission controls 
already in use on a TSDF tank in 
compliance with 40 CFR part 60, 
subpart Kb will comply with air 
emission control requirements of the 
subpart CC standards. Also, the subpart 
CC standards for closed-vent systems 
and control devices cross reference the 
requirements for closed-vent systems 
and control devices promulgated under 
subpart AA in 40 CFR parts 264 and 
265. The subpart AA requirements are 
consistent with the requirements for 
closed-vent systems and control devices 
under several CAA air standards.

The implementation of air standards 
under RCRA does not create difficulties 
in administration and enforcement of 
the rules by State regulatory agencies. 
Although many existing RCRA 
standards focus on preventing the 
contamination of soil and water, other 
existing RCRA regulations regulate air 
emissions from some TSDF sources 
(e.g., combustion of hazardous waste is 
regulated under 40 CFR part 264, 
subpart O for hazardous waste 
incinerators and under 40 CFR part 266 
subpart H for boilers and industrial 
furnaces). Air emissions are also 
sometimes addressed through the EPA’s 
omnibus permitting authority under 
RCRA section 3005(c)(3). States 
authorized by the EPA administer and 
enforce the requirements of RCRA rules 
in lieu of the EPA administering the 
rules in that State. The EPA is aware 
that, in many States, one State agency 
administers air standards while another 
State agency administers rules 
regulating the management of hazardous 
waste in the State. Similarly, it is 
common for yet another State agency to 
administer water quality rules. The 
experience of authorized States 
administrating existing RCRA rules 
shows that responsibility for 
administrating these rules can be 
delegated to a separate State agency 
without impeding the administration 
and enforcement of non-RCRA air and 
water rules by other State agencies.

B. R evised Im pacts Analysis
Comment: The commenter on the 

Notice of Data Availability (NDA) (57 
FR 43171, September 18,1992) supports 
the EPA’s use of the updated waste data 
base for the national impacts analysis 
and the EPA's changes to the emission 
models for biological treatment 
processes. In addition, the commenter 
agrees with the EPA’s conclusion that 
many surface impoundments reported 
in the waste data base to be managing 
waste at TSDF have been or are being 
replaced with tanks to comply with the 
RCRA land disposal restriction and 
other regulations. However, the 
commenter believes that the EPA’s 
assumption that 75 percent of the total 
waste quantity reported in the waste 
data base to be managed in surface 
impoundments is now managed in tanks 
is too low. The commenter agrees with 
the EPA’s revised approach in the 
impact analysis of using site-specific 
cancer risk factors to estimate cancer 
risk due to exposure to TSDF emissions. 
However, the commenter states that 
some of the specific assumptions made 
by the EPA for the risk analysis are 
implausible (e.g., assuming exposure of 
the individual for 70 years) and the 
analysis should be conducted in 
accordance with the EPA’s own 
Exposure Assessment Guidelines. 
Finally, the commenter does not believe 
that any MIR estimate is necessary to 
assess the need for and effectiveness of 
the rule.

R esponse: For the national impacts 
analysis, the EPA believes that 75 
percent is a reasonable assumption for 
the amount of waste that is converted 
from surface impoundment to tank 
management. As discussed further in 
the BID for the final rule, the EPA 
selected the 75 pèrcent value based ón 
information obtained by the EPA from a 
telephone survey of owners and 
operators of large TSDF and from TSDF 
site visits as well as information 
provided to the EPA by several TSDF 
owners and operators in comments on 
thè proposed rule. The EPA did not find 
nor receive any additional information 
from the commenter that justifies 
increasing the percentage of waste 
converted from surface impoundment to 
tank management.

The cancer risk impact analysis for 
this rulemaking was conducted in 
accordance with the EPA’s Exposure 
Assessment Guidelines. With regard to 
the 70 year lifetime assumption used in 
the impact analysis, the EPA believes 70 
years to be conservative, but plausible. 
The EPA did however conduct a second 
risk assessment assuming a 33 year 
exposure scenario (95 percentile). Using

this assumption reduced risk estimates 
by one-half, but did not change the 
decision to control these facilities, nor 
the choice of control options. 
Furthermore, the risk assessment 
conducted here was for the purpose of 
determining relative differences in risk 
estimates between the control options. 
For this application, the exposure 
scenario would not matter; thè results, 
i.e., the relative differences in risk 
estimates, would not change.

The EPA holds that the assumptions 
used to determine the MIR are, as with 
the 70 year exposure scenario, 
conservative, but plausible, and result 
in a reasonable overall estimate of risk. 
In addition, while the EPA 
acknowledges the uncertainties 
associated with the MIR, such 
uncertainties cancel out when the risk 
assessment is used to discern relative 
risk, as in this case. Thus the EPA 
believes that the use of the MIR is an 
appropriate tool to apply in the impact 
analysis for this rulemaking to both 
estimate risk and to discern differences 
between risk estimates associated with 
the various control options.
C. Container A ir Standards

Comment: Many commenters disagree 
with the EPA’s decision to require air 
emission controls for containers under 
the subpart CC standards. One group of 
commenters argues that the organic 
emission potential from TSDF 
containers does not warrant the 
application of additional controls 
beyond those already required by 
existing RCRA standards. A second 
group of commenters contends that 
TSDF containers should not be subject 
to this rulemaking because the EPA 
analysis does not show organic 
emissions from TSDF containers to be a 
significant emission source warranting 
controls.

R esponse: The EPA maintains that the 
management of organic-containing 
wastes in containers at TSDF is a 
potentially significant source of organic 
emissions that is not adequately 
regulated by existing regulations. 
Control requirements for containers 
under the subpart CC standards are 
needed to:

(1) Ensure that containers used for 
storage of organic-containing waste use 
covers effective for organic emission 
control;

(2) Control organic emissions from 
treatment of organic-containing wastes 
in containers by waste stabilization and 
other processes; and

(3) Prevent circumvention of the 
containment and control strategy that 
serves as a key component of the
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integrated approach to implementing 
RCRA section 3004(n).

The EPA disagrees with the 
commenters’ conclusion that existing 
regulations are sufficient to control 
organic emissions from containers used 
to manage hazardous waste at TSDF. 
Existing RCRA regulations under 40 
CFR 264.173 require containers used to 
store hazardous waste at TSDF to be 
closed except when necessary to add or 
remove waste. This requirement for 
closed containers during storage does 
not specify organic air emission controls 
for these covers. Furthermore, no RCRA 
requirements exist that address organic 
emissions associated with other 
container operations such as hazardous 
waste transfer or treatment in open 
containers.

The EPA also disagrees with the 
commenters’ conclusion that managing 
hazardous wastes in containers is not a 
significant potential source of organic 
air emissions. The baseline analysis to 
estimate nationwide TSDF organic 
emissions by waste management 
category is not the only factor that the 
EPA considered in assessing the organic 
emission potential of containers. The 
revised nationwide baseline emissions 
from storage of hazardous waste in 
TSDF containers is estimated to be 
approximately 5,000 Mg/yr. However, 
this emission estimate for containers 
does not include organic emissions from 
hazardous waste treatment in 
containers. As described in the BID for 
the final rule, the EPA estimates the 
total organic emissions from waste 
fixation operations performed in 
containers to be approximately 11,000 
Mg/yr. Information obtained by the EPA 
representatives during site visits to 
TSDF conducting waste fixation 
operations indicates that use of 
containers for waste fixation continues 
to be a common industry practice. Thus, 
treatment of hazardous waste in 
containers is a large potential source of 
organic emissions that is not regulated 
by the existing RCRA regulations.

The air emission control requirements 
for the subpart CC standards are based 
on applying a containment and control 
strategy to TSDF tanks, surface 
impoundments, and containers from 
generation of the waste through 
treatment of the waste to remove or 
destroy the organics in the waste. 
Requiring control of only TSDF tanks 
and surface impoundments but not 
containers creates a significant potential 
organic emission source if large 
quantities of hazardous waste currently 
stored or treated in tanks required to use 
air emission controls under subpart CC 
standards are transferred to containers 
mot using air emission controls. This

would allow organics in the hazardous 
waste managed in uncontrolled 
containers to escape to the atmosphere 
prior to treatment and, thus, reduce the 
effectiveness of the containment and 
control approach.
D. Generator 90-Day Tanks and 
Containers

Comment: Many commenters disagree 
with the EPA’s decision to apply the 
proposed air standards to 90-day tanks 
and containers for the following 
reasons:

(1) The EPA is not authorized under 
RCRA section 3004(n), or under other 
provision, to extend the air standards to 
90-day tanks and containers;

(2) The proposed rule failed to cite 
authority to extend the requirements to 
90-day tanks and containers, in 
violation of section 553(b)(2) of the 
Administrative Procedures Act;

(3) If the EPA imposes air emission 
controls on generators, this must be 
accomplished pursuant to the pre- 
HSWA authorization process and thus 
should not become effective in 
authorized States until enacted and 
implemented as State law; and

(4) Application of air emission control 
requirements'to 90-day tanks and 
containers impermissibly interferes with 
manufacturing processes.

R esponse: The EPA disagrees with 
each of these comments. The provisions 
of 40 CFR 262.34 (promulgated under 
the authority of RCRA section 2002, 
3001-3005, and 3007) allow generators 
to accumulate hazardous waste in tanks 
and containers for specified time 
periods without obtaining RCRA 
permits, provided the. generator meets 
certain conditions. Amending these 
conditions is a valid exercise of the 
EPA’s authority under RCRA section 
3004(n).

The intent of including the provisions 
of 40 CFR 262.34 in the RCRA 
requirements for hazardous waste 
generators is to obtain a reasonable 
balance between the Congress’s desire 
not to interfere with the generator’s 
manufacturing or production processes 
with the need to provide adequate 
protection of human health and the 
environment (45 F R 12730, February 26, 
1980). Thus, 40 CFR 262.34 does not 
provide a hazardous waste generator 
with a complete exemption from all 
RCRA requirements. On the contrary, it 
incorporates most of the relevant tank 
and container requirements under 40 
CFR part 265 and requires compliance 
with these standards as a condition for 
maintaining RCRA permit-exempt status 
[refer to 40 CFR 262.34(a)(1)]. The intent 
of these provisions is not to exclude 90- 
day tanks and containers from future

technical TSDF requirements.
Therefore, it is wholly appropriate for 
the EPA to update the technical 
requirements for tanks and containers 
that serve as the basis for the RCRA 
permit exemption. The EPA has already 
done so, for example, when tank 
standards were amended in 1986.

Although 90-day tanks and containers 
are not required to be permitted under 
RCRA subtitle C, the EPA rejects the 
commenters’ narrow reading of RCRA 
section 3004(n) as limiting the EPA’s 
authority to extend the requirements to 
these units. Section 3004(n) of RCRA 
requires the EPA to promulgate 
standards for the control of air 
emissions from “hazardous waste 
treatment, storage, and disposal 
facilities.” The EPA does not agree that 
RCRA section 3004(n) reflects a 
congressional intend that the EPA 
regulate air emissions only from 
permitted and interim-status TSDF and 
not from 90-day tanks and containers. 
These tanks and containers are 
physically identical (i.e., the same types 
of tanks and containers are used by 
generators to accumulate and by TSDF 
owners and operators to store and treat 
waste). There is no environmental basis 
for not considering them subject to the 
section 3004(n) mandate. Such units 
are, in fact, storing or treating hazardous 
waste and are subject to numerous 
standards promulgated under the 
authority of both RCRA sections 3002 
and 3004. The exemption of 90-day 
tanks and containers from the 
permitting requirements of RCRA 
subtitle C is regulatory, not statutory; 
there is no directive in the RCRA 
legislation that precludes the EPA from 
imposing any or all of the TSDF 
requirements on them. The use of the 
term “facility” in RCRA section 3004(n) 
can certainly be read to encompass 90- 
day tanks and containers, given the 
EPA’s flexibility to construe that term 
(see United Technologies v. EPA, 821 
F.2d at 814 (D.C. Cir. 1988) and the fact 
that 90-day tanks and containers are 
already subject to the substantive 
standards for tanks and containers and 
pose precisely the same potential 
environmental risks as other tanks and 
containers holding hazardous waste. In 
addition, the EPA sees to reason that 
Congress intended 90-day tanks and 
containers to be subject to air emission 
controls at a different time than other 
tanks and containers (which would be 
the case if the 90-day units are not 
regulated pursuant to a HSWA 
provision).

Therefore, it is proper for the EPA to 
use its authority under RCRA section 
3004(n) to amend 40 CFR 262.34(a) by 
adding air emission control
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requirements to the conditions required 
for a 90-day tank or container to be 
exempted from the RCRA permitting 
requirements. For these reasons, the 
EPA rejects the commenters’ arguments 
that the Agency is hot authorized or 
failed to cite authority to use this 
rulemaking to amend the exemption 
requirements for 90-day tanks and 
containers. In addition, the EPA rejects 
the argument that the exemption 
requirements are under the EPA’s pre- 
HSWA authority and, therefore, are not 
applicable in authorized States until the 
individual States are authorized to 
implement the rule (See 51 FR 25464, 
July 14,1986, where the EPA indicated 
that the modifications to 40 CFR 262.34, 
to reflect amended tank standards, were 
HSWA rules).

As a variation of the argument that 90- 
day tanks and containers should not be 
regulated, one commenter asserts that 
RCRA section 3004(n) reflects a 
congressional intent that the EPA 
regulate air emissions only from 
permitted and interim-status TSDF and 
not from 90-day tanks and containers. 
The commenter apparently argues that 
the explicit inclusion of such authority 
under RCRA section 3004(n) and not 
under RCRA section 3002 implies a 
congressional finding that waste 
accumulation does not significantly 
contribute to air pollution. The EPA 
finds no indication, in the legislative 
history of RCRA, or elsewhere, that 
Congress ever made such a finding, and 
the EPA’s conclusion, as discussed later 
in this section, is that on-site 
accumulation of hazardous waste in 90- 
day units is a significant source of 
organic air emissions. Again, the EPA 
finds no indication that Congress 
intended to preclude the EPA from 
regulating air emissions from 
noppermitted hazardous waste storage 
and treatment under RCRA section 
3004(n).

In addition to RCRA section 3004(n), 
the EPA has authority under RCRA 
section 3002 to amend 40 FR 262.34(a). 
One commenter states that, although 
RCRA section 3002(a)(3) authorizes the 
EPA to require the use of appropriate 
containers, RCRA section 3002 provides 
no authority to regulate air emissions. 
The EPA disagrees with this statement. 
The RCRA section 3002(a)(3) authority, 
as well as the general authority under 
RCRA section 3002 to promulgate such 
rules regulating generators “as may be 
necessary to protect human health and 
the environment,” is broad enough to 
encompass the regulation of air 
emissions from units storing or treating 
hazardous waste at generator facilities.

Finally, the EPA cited both RCRA 
sections 3002 and 3004 as the statutory

authority for the proposed rule. 
Therefore, this rulemaking is in full 
conformance with section 553(b)(2) of 
the Administrative Procedures Act.

The EPA also rejects the argument 
that the application of air emission 
controls to 90-day tanks and containers 
impermissibly interferes with 
manufacturing processes. The EPA 
concluded in 1980, as cited above, that 
the appropriate balance between 
protection of the environment and 
noninterference with manufacturing 
processes was achieved by requiring 90- 
day tanks and containers to comply 
with certain technical requirements as a 
condition of being exempt from the 
requirement to have a RCRA permit.
The EPA estimates that nationwide 
baseline organic emissions from 90-day 
tanks and containers are approximately 
76,000 Mg/yr. Given the significant 
organic emissions from 90-day tanks 
and containers, the same rationale has 
led the EPA to require that these units 
comply with the appropriate air 
emission control requirements of the 
subparts AA, BB, and CC standards to 
maintain an exemption from RCRA 
permitting. In contrast, the EPA decided 
not to extend under this rulemaking the 
requirements of these air standards to 
containers used for satellite 
accumulation because of the widespread 
use of these containers by 
manufacturing process operators to 
collect small quantities of hazardous 
waste as generated, and the integrated 
use of these containers with the 
manufacturing operations (discussed 
further in section 7.2 of the BID for 
today’s rule). The EPA believes that this 
regulatory framework maintains the 
appropriate balance between 
environmental protection and 
noninterference with manufacturing 
processes.
E. Im plem entation o f RCRA Air 
Standards

Comment: A total of 24 commenters 
addressed the EPA’s proposed action of 
modifying the “permit-as-a-shield” 
practice to require that owners and 
operators of TSDF that have been issued 
final permits prior to the effective date 
of this rulemaking comply with the air 
standards under 40 CFR 265 subparts 
AA, BB, and CC until the facility’s 
permit is reviewed or reissued by the 
EPA. Four of the commenters support 
the EPA’s proposed modification. The 
other 20 commenters oppose the 
proposed modification and maintain 
that “permit-as-a-shield” practice 
should remain unchanged because any 
action by the EPA to remove this 
practice:

(1) Is without the legal authority and 
that to do so would be contrary to 
congressional intent;

(2) Violates the due process rights of 
permittees, which are normally 
protected through the permit process;

(3) Negates the purpose ana 
importance of the RCRA permit because 
the “permit-as-a-shield” practice serves 
to unify all the regulatory requirements 
in the permit for a TSDF;

(4) Is contrary to previously stated 
policy whereby the EPA binds itself to 
the principle of using “permit-as-a- 
shield” (45 FR 33290, May 19,1980); 
and

(5) Is disruptive to TSDF owner and 
operator planning, burdensome to 
comply with, and has an adverse effect 
on the availability and cost of control 
equipment.

R esponse: The practice known as 
“permit-as-a-shield” is derived from an 
exercise of the EPA’s regulatory 
authority and was first codified in the 
1980 implementing régulations of the 
RCRA permit program (45 FR 33290, 
May 19,1980). It is not a provision of 
RCRA and is therefore no part of the 
statutory mandate by Congress to 
manage the Nation’s hazardous wastes. 
Shell Oil v. EPA, 950 F.2d at 741, 762 
(D.C. Cir. 1991). Because it is a 
regulatory and not a statutory provision, 
the EPA can modify the “permit-as-a- 
shield” practice in any situation where 
the Agency determines that the practice 
does not serve the EPA’s mandate to 
protect human health and the 
environment. For the final subpart CC 
standards, the EPA estimates that 
baseline nationwide excess cancer 
incidence resulting from exposure to 
TSDF organic emissions is 48 cases per 
year. In addition, total nationwide 
organic emissions from TSDF are 
estimated to be approximately 1 million 
Mg/yr and, thus, contribute significantly 
to the formation of atmospheric ozone. 
These health and environmental 
impacts are very high relative to the 
impacts of emissions from other sources 
regulated under RCRA and the CAA. 
Accordingly, the EPA has determined 
that the health and environmental 
impacts resulting from organic air 
emissions from TSDF are of a magnitude 
to warrant narrowly rescinding the 
“permit-as-a-shield” practice for this 
limited case.

The “permit-as-a-shield” practice is 
not a consequence of Constitutional or 
statutory obligations of the EPA to any 
individual and its removal does not 
violate any substantive or procedural 
due process rights of individuals. The 
“permit-as-a-shield” practice was 
established by regulations promulgated 
by the EPA and therefore can be
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modified when the EPA determines it is 
necessary to do so for the protection of 
human health and the environment. 
Numerous government regulations have 
a direct effect on regulated entities, and 
the EPA’s “permit-as-a-shield” practice 
does not vest the regulated community 
with a right to a variance from all new 
RCRA regulations. Furthermore, the 
proposal put the public on notice that 
the EPA was planning to modify the 
“permit-as-a-shield” practice in this 
rule, and the public has therefore had an 
opportunity for meaningful comment on 
the issùe.

The EPA continues to believe that the 
permit process and requirements are 
fundamental components of the RCRA 
program and that, by and large, 
compliance with the permits should 
constitute compliance with the RCRA 
program. For the other rulemakings for 
which the EPA rescinded the “permit- 
as-a-shield” practice, the EPA 
determined that the risk to human 
health and the environment was too 
high to allow the practice to continue 
(for remaining permit periods), and 
required that all TSDF comply with the 
new requirements regardless of their 
permit status. The EPA ha$ determined 
that allowing owners and operators of 
permitted TSDF to bnshielded from 
compliance with the regulatory 
requirements of subparts AA, BB, and 
CG standards will allow excessively 
high risks. Today’s action by the EPA 
does not negate the value of the RCRA 
permit program or the “permit-as-a- 
shield” practice. Instead, the EPA is 
making a distinction between a 
provision that is sufficiently protective 
in most cases and one that, under 
specific-situations, is not sufficiently 
protective.

The EPA disagrees with the 
commenters’ claims that the permit 
modification process can adequately 
accommodate the timely 
implementation of the subpart CC 
standards. For the EPA to apply the 
subpart CC standards into permits by 
way of modifications would require a 
significant and unreasonable resource 
commitment. Furthermore, the fact that 
existing permits can be modified to 
incorporate new regulatory 
requirements {per 40 CFR 270.41(a)(3), 
which implements RCRA section 
3005(c)(3)] shows that “permit-as-a- 
shield” is hardly an inviolate principle. 
The ruelmaking simply accomplishes 
nationally what a modification would 
accomplish individually. Accordingly, 
the EPA developed the subpart AA, BB, 
fnd CC standards to be “self- 
hnplementing” so that State and 
Regional permit writers will not be 
required to reopen and rewrite permits

to incorporate the provisions. Permitted 
facilities will be able to comply directly 
with the regulatory standards in the 
same way that interim-status facilities 
must comply. Modifying “permit-as-a 
shield” for these rules eliminates any 
confusion or ambiguity as to which 
TSDF is subject to the requirements.

As noted Dy the commenters, the EPA 
stated a policy for “permit-as-a-shield” 
in the so-called consolidated permit 
regulations issued in 1980 (45 FR 
33290). However, this does not mean 
that the policy for “permit-as-a-shield” 
can never be amended. The EPA has 
never agreed to “bind” itself to any 
particular policy or provision. Instead, 
the EPA may adhere to a general 
practice or policy with the 
understanding that, if the circumstances 
warrant and the EPA provides a rational 
explanation, it can modify or rescind a 
particular provision. It should be noted, 
for example, that Congress has since 
amended RCRA to require that air 
emissions from TSDF be controlled, and 
in the same amendments provide that 
the EPA may reopen permits to add 
conditions reflecting new control 
practices and to redress potential risks 
posed by the facility (RCRA section 
3005(c)(3) and S. Rep. No. 284, 98th 
Cong. 1st Sess. at 31). Here, the EPA is 
determining that there are excessively 
high risks from these facilities, and 
therefore that these more protective 
provisions should become effective 
immediately.

It should also be noted that the EPA 
does not intend to rescind “permit-as-a- 
shield” on a regular or frequent basis for 
other rulemakings. As stated earlier, the 
EPA generally does view “permit-as:a- 
shield” as a beneficial and legitimate 
part of the RCRA program and that, in 
most cases, it will apply.

The EPA believes that thè 
commenters claiming that removing 
“permit-as-a-shield” will be disruptive 
to TSDF implementation planning are 
greatly overstating the adverse or 
disruptive effects that an accelerated 
implementation will have on TSDF 
owner and operator planning and 
operations because the control 
technologies for the different kinds of 
management units are varied and 
widely available. The EPA specifically 
considered the costs and economic 
impacts of the various control options in 
the regulatory impact analysis for the 
proposed rule (RCRA docket entry 
number F-91-CESP-S00494). Based on 
this analysis, the EPA found that the 
costs of installing and operating air 
emission control equipment required by 
the control options are projected to be 
less than 1 percent of the total cost of 
hazardous waste management at TSDF.

Any air emission control equipment 
supply availability constraints resulting 
from these rules should be short term, 
if at all. Furthermore, TSDF owners and 
operators required to install air emission 
control equipment to comply with the 
subpart CC standards are allowed up to 
an additional 30 months after the rule’s 
effective date to complete the 
equipment design and installation if 
they can document that the air emission 
controls cannot be installed and 
operating by the effective date, for 
reasons such as the unavailability of 
control equipment.

Also, the EPA expects that many 
TSDF owners and operators will choose 
to treat their hazardous waste earlier in 
the management sequence that they now 
do to reduce the organic content of the 
waste in accordance with one of-the 
treatment requirements allowed for in 
the final subpart CC standards, and thus 
avoid the cost of installing and 
operating the control equipment on the 
downstream tanks, surface 
impoundments, and containers. The 
EPA also encourages the use of 
pollution prevention techniques as a 
means of reducing the quantity of waste 
generated, the organic concentration of 
the waste, or the toxicity of constituents 
in the waste.
F. W aste Stabilization in Tanks

Just prior to the long-scheduled and 
publicly-known promulgation date, 
representatives from the hazardous 
waste treatment industry notified the 
EPA of their opinion that the draft 
requirements for waste stabilization 
operations performed in tanks are 
economically and technically infeasible. 
These draft requirements are included 
in a May 19,1994 interim review draft 
of the final rule, made publicly available 
in June 1994. (See RCRA docket entry 
number F—94—CESP—S00509.) Moreover, 
the industry indicated that volatilization 
of organic constituents during 
stabilization operations are negligible.
No data were submitted to the EPA in 
support of these assertions. Industry 
represeiitatives nevertheless feel 
strongly that for the majority of waste 
streams treated by stabilization, the 
organic constituents in the waste are not 
volatilized during the stabilization 
process. Additionally, they allege that 
for these same stabilization operations:

(1) It is technically infeasible to 
comply with the air emission control 
requirements for tanks in the subpart CC 
standards; and

(2) It is not feasible to treat organic 
waste prior to stabilization such that the 
volatile organic concentration of the 
waste entering the stabilization process 
would be below 100 ppmw, and the
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downstream units managing the waste 
(including the stabilization tanks) 
would thereby be exempt from subpart 
CC tank control requirements. (See 
RCRA docket number F-94-CESF- 
FFFFF.)

These statements contradict the 
conclusions drawn by the EPA based on 
site visits to observe hazardous waste 
stabilization processes, and experiments 
and studies conducted by the EPA to 
characterize waste stabilization 
processes and estimate associated 
organic emissions. The most recent EPA 
studies were mentioned in the Notice of 
Data Availability (see 57 FR 43171, 
September 18,1992) and were made 
available for public review and 
comment in the docket for this 
rulemaking (see RCRA docket number 
F-92-CESA-FFFFF). No comments 
were received concerning the validity of 
these stabilization study conclusions.

At the same time, however, and 
despite the inappropriate timing of 
industry’s comments on this issue 
(compounded by the industry’s failure 
to comment on the information 
presented by the Notice of Data 
Availability), the EPA has determined 
that it may be worthwhile to review 
pertinent data for current waste 
stabilization activities at hazardous 
waste TSDF. Industry has pledged to 
provide detailed data from an emissions 
test conducted to measure organic 
emissions from a full-scale stabilization 
operation treating hazardous waste 
streams. The test will be conducted 
using the EPA approved sampling and 
analytical methods, and the volatile 
organic concentration of the waste 
streams will be measured using Method 
25D, with gas chromatography and with 
mass spectrometry (see RCRA docket 
number F—94—CESF—FFFFF). The EPA 
will accept until September 6,1995 all 
pertinent information and comments on 
the following limited issues: (1) 
Volatilization of organics during waste 
stabilization activities, (2) feasibility of 
treating organic wastes to destroy or 
remove organics prior to stabilization to 
immobilize toxic metals, and (3) 
alternative organic emission controls 
applicable to stabilization tanks.
Persons interested in submitting 
comments or data pertaining to these 
issues should notify the EPA of their 
intent by contacting Ms. Michele Aston 
at the address listed in the FOR FURTHER 
INFORMATION CONTACT section at the 
beginning of this preamble. Written 
information and comments regarding 
the above issues should be mailed to the 
RCRA Docket Office (5305), U.S. 
Environmental Protection Agency, room 
2616, 401 M Street SW., Washington,
DC 20460 Please send an original and

two copies of all information, and refer 
to RCRA docket number F-94-CESA- 
FFFFF.

The EPA will assess all submitted 
information, and will make a rapid 
determination whether to amend the 
requirements under the subpart CC 
standards being promulgated today for 
tanks in which waste stabilization 
operations are performed. The EPA 
emphasizes that the current record does 
not support any amendment to these 
standards. However, if the EPA were to 
amend the requirements for stabilization 
tanks, the amendment could include 
any of the provisions described below, 
a modification of today’s promulgated 
requirements, or possibly other options.

The EPA may choose to amend the 
final subpart CC tank standards such 
that stabilization tanks could comply 
with alternative air emission controls to 
those included in today’s promulgation. 
The EPA will determine the 
appropriateness of such an amendment 
based on the evaluation of:

(1) Information that is submitted 
relating to industry’s comments that it is 
not feasible to comply with the 
technical requirements of today’s final 
rule or to pretreat waste prior to 
stabilization;

(2) Information related to alternative 
emission controls that could be applied 
to stabilization tanks for effective 
organic emission reduction;

(3) Data related to the specific 
characteristics of hazardous waste that 
is stabilized at TSDF;

(4) Detailed information regarding the 
stabilization processes performed in 
TSDF tanks; and

(5) Other related information.
For a given stabilization tank to

qualify for certain compliance options, 
the EPA could require the facility owner 
or operator to demonstrate (through 
specified testing, monitoring, sampling, 
or other means) that organic 
constituents are not volatilized dining 
the hazardous waste stabilization 
operations performed in that tank. A 
similar requirement for biological 
treatment performed in tanks and 
surface impoundments is included in 
the final subpart CC standards (for 
example see 40 CFR 264.1085(a)(2)) as 
well as other air standards developed by 
the EPA under the Clean Air Act (e.g., 
the Hazardous Organic NESHAP (59 FR 
19402, April 22,1994) and the proposed 
Off-Site Waste and Recovery Operations 
NESHAP (59 FR 51919, October 13, 
1994)). For biological treatment 
processes, which are generally 
acknowledged by the EPA as 
appropriate treatment for organic 
constituents in waste with respect to 
controlling organic emissions, the EPA

considers such a demonstration to be a 
reasonable requirement for certain 
compliance options. Therefore, the EPA 
also could consider it reasonable to 
require that stabilization operations, 
which the EPA does not consider 
appropriate treatment for organic 
constituents in waste with respect to 
controlling organic emissions, perform 
at least an equivalent demonstration for 
certain compliance options. If the EPA 
were to amend today’s promulgated 
subpart CC tank standards to include 
such a demonstration, the required 
procedure could include any of the 
following, or possibly other procedures: 
whole waste analyses, full-scale 
analyses, specified emissions 
monitoring, material balance 
calculations, temperature monitoring, 
and water content information.

In light of this supplemental comment 
opportunity, the EPA considers it 
appropriate to extend the effective date 
of the final rules for tanks that could be 
affected if the EPA chooses to modify 
the standards. Therefore, a separate 
compliance schedule is applicable to 
tanks in which waste stabilization 
activities are performed as of December
6,1994. It is important to note that all 
applicable requirements with respect to 
other units at a facility subject to the 
subpart CC standards will be effective 
June 5,1995, For these stabilization 
tanks, the effective date of the final rules 
will be December 6,1995. As of the 
extended effective date for stabilization 
tanks, each TSDF owner or operator and 
each hazardous waste generator subject 
to the final rules must either install and 
operate the specified air emission 
control requirements on all affected 
tanks used for stabilization, or begin 
performing the specified waste 
determinations and recordkeeping to 
indicate that a stabilization tank is 
exempted from these requirements. 
Under circumstances where required air 
emission control equipment cannot be 
operational by December 6,1995, an 
implementation schedule for 
installation of the required air emission 
controls must be developed and placed 
in the facility operating records no later 
than December 6,1995. In such cases, 
the facility must have all air emission 
controls required by the final rules in 
operation no later than June 8,1998.
VII. Requirements of Final Rule
A. TSDF Tank, Surface Impoundment, 
and Container Requirem ents

Today’s action by the EPA 
promulgates air emission standards for 
TSDF tanks, surface impoundments, 
and containers as a new subpart CC in 
both 40 CFR parts 264 and 265. Subpart
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CC under 40 CFR part 265 establishes 
standards for owners and operators of 
interim-status TSDF. As discussed in 
section. VIII.A of this preamble, owners 
and operators of permitted TSDF that 
have been issued final permits prior to 
June 5,1995, are required to comply 
with subpart CC under 40 CFR part 265 
until the facility’s permit is reviewed or 
reissued by the EPA.

The air emission control requirements 
of the final subpart CC standards in 40 
CFR part 264 and 40 CFR part 265 are 
identical with the exception of the 
reporting requirements. There are no 
reporting requirements in subpart CC 
under 40 CFR part 265.
1. Applicability

a. General applicability. In general, 
the subpart CC standards apply to 
RCRA-permitted tanks, surface 
impoundments, and containers subject 
td 40 CFR part 264, subparts J, K, or I, 
respectively, as well as to interim-status 
TSDF tanks, surface impoundments, 
and containers subject to 40 CFR part 
265, subparts J, K, or I, respectively. 
However, certain specific types of TSDF 
tanks, surface impoundments, and 
containers are not subject to the subpart 
CC standards under applicability 
provisions in other RCRA regulations as 
well as provisions included specifically 
in the subpart CC standards.

The subpart CC standards do not 
apply to those TSDF tanks, surface 
impoundments, or containers excluded 
from regulation under 40 CFR 264.1. For 
example, TSDF owners and operators 
are not required to obtain a RCRA 
permit for tanks or tank systems that 
manage hazardous wastewaters or 
wastewater treatment sludges and are 
subject to regulation under either 
section 402 or 307(b) of the Clean Water 
Act [refer to 40 CFR 264.1(g)(6) and 40 
CFR 265.1(c)(10)J. Because these tanks 
are exempted from RCRA permitting 
requirements, they are not subject to the 
requirements of 40 CFR parts 264 and 
265. Thus, the subpart CC standards do 
not apply to a TSDF tank that is 
considered to be a part of a “wastewater 
treatment unit” as defined in 40 CFR 
260.10. Similarly, the subpart CC 
standards do not apply to TSDF tanks, 
surface impoundments, or containers 
when these units are used for 
emergency or spill management 
activities in accordance with 40 CFR 
264.1(g)(8)(i) or 40 CFR 265.1(c)(ll)(i).

b. Exemptions. The subpart CC 
standards are only applicable to 
containers with a design capacity 
greater than or equal to 0.1 m 3 
(approximately 26 gallons). This means 
that any container that has a design 
capacity less than 0.1 m 3 is not subject

to the subpart CC standards regardless 
of the volatile organic concentration of 
the hazardous waste placed in the 
container.

The subpart CC standards apply only 
to TSDF tanks, surface impoundments, 
and containers in which an owner or 
operator places hazardous waste on or 
after June 5,1995. With respect to 
surface impoundments, the EPA has 
already explained that RCRA 
regulations do not apply to 
impoundments at which there is no 
active management of hazardous waste 
after the rule’s effective date (see 55 FR 
39410, September 27,1990). Thisrwould 
include impoundments that cease 
operation before the rule’s effective 
date, and impoundments that convert to 
non-hazardous waste impoundments 
before the effective date. This latter 
class of impoundments includes those 
impoundments that contain hazardous 
wastes deposited before the rule’s 
effective date for which the 
impoundment is the final disposal site 
for hazardous waste already in the unit 
(i.e., the impoundment is a disposal 
unit) and hazardous wastes are not 
actively managed in the impoundment. 
Id. The principle in today’s rule is 
consistent with this existing 
interpretation.

The rationale for not applying the 
subpart CC standards to tanks and 
containers that do not receive hazardous 
waste after the effective date is 
somewhat different. Under the subpart 
CC standards, the need to apply air 
emission controls to a particular tank or 
container is determined by the organic 
content of the hazardous waste at a 
point prior to being placed in the tank 
or container (this is discussed in the 
following section under “General 
Standards”). In many situations where 
existing tanks and containers at a TSDF 
already hold hazardous waste but no 
longer receive new wastes, a TSDF 
owner or operator will be unable to 
perform a waste determination as 
specified in the rule because waste 
samples cannot be collected at the 
required locations and the owner or 
operator has insufficient knowledge 
about the waste. Furthermore, even if a 
waste determination can be performed 
for these tanks or containers but the 
units presently are uncovered or have 
other openings, most if not all of the 
volatile organics in the waste have most 
likely already been emitted to the 
atmosphere. Thus, the EPA decided that 
air emission control requirements 
should only apply to those tanks and 
containers in which hazardous waste is 
placed on or after the effective date of 
the rule.

The EPA decided not to apply the 
subpart CC standards to a tank once an 
owner or operator stops adding 
hazardous waste to the unit and begins 
closure pursuant to an approved closure 
plan because in many cases, use of the 
required air emission controls would 
hinder or prevent closure activities from 
being performed.

c. Rem ediation wastes. The EPA has 
further decided to temporarily defer 
application of the subpart CC standards 
to tanks, containers, and surface 
impoundments which are being used 
on-site to treat or store hazardous wastes 
containing organics generated from 
remedial activities required under 
RCRA corrective action or CERCLA 
response authorities, or similar State 
remediation authorities, provided that 
the wastes are managed in units that do 
not also manage other hazardous wastes. 
This deferral applies only to on-site 
management of such wastes. For 
remediation waste transported off-site, 
the point of waste origination will be 
the point at which the wastes are 
physically moved outside the facility 
boundary (or for CERCLA response 
actions, outside the site boundary).

As the D.C. Circuit recently 
explained, a temporary deferral such as 
today’s is permissible if the Agency 
legitimately needs further time to 
ascertain the best means of integrating 
concurrent statutory and regulatory 
schemes to avoid potential interference 
with the objectives of both schemes, and 
where Congress has not expressly 
forbidden a temporary deferral. Edison  
Electric Inst. v. EPA, 2 F. 3d 438, 451- 
53 (D.C. Cir. 1993). See also RCRA 
section 1006, requiring the EPA to 
integrate all provisions of RCRA for 
purposes of administration and 
enforcement, and to avoid duplication 
to the maximum extent practicable in 
doing so.

This situation is presented here. 
Control of air emissions from units at 
remediation sites implicates the 
overlapping and potentially competing 
concerns of RCRA section 3004(n) and 
the complex statutory provisions under 
RCRA, CERCLA, arid State laws relating 
to remediation. The EPA’s primary goal 
in this rulemaking has been to develop 
air emission standards for tanks, 
containers, and surface impoundments 
holding as-generated hazardous wastes 
containing organics. At proposal, the 
EPA thus did not fully consider die 
issue of whether different standards 
should appropriately apply to wastes 
that are generated and managed as the 
result of remedial activities, or how the 
proposed rule for air emissions could 
best be integrated with the remediation 
authorities of RCRA and other Federal
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or State laws. 56 FR at 33497—98 (July 
22,1991).

Commenters on the proposed subpart. 
CC regulations pointed out that these 
were important issues deserving careful 
attention. The EPA agrees. It is possible 
that certain provisions of the air 
emission requirements promulgated 
today may be inappropriate or 
unnecessarily restrictive if applied to 
remediation activities (see 58 FR 8660, 
February 16,1993).

The EPA notes that some measure of 
control of air emissions from 
remediation tanks, containers, and 
impoundments will be assured during 
the deferral period. Remediation 
authorities of RCRA and CERCLA and 
similar State authorities allow 
overseeing officials to impose, on a site- 
specific basis, appropriate air emission 
controls on these types of units, as well 
as on other waste management units and 
handling operations. In addition, 
hazardous wastes containing organics 
that are managed off-site (i.e., outside a 
RCRA facility’s boundary, or outside a 
CERCLA site) would be subject to the 
subpart CG management standards.

Finally* the EPA emphasizes that the 
deferral is indeed temporary. The issue 
of appropriate air emission controls for 
remediation units is likely to be 
addressed in the context of the 
Hazardous Waste Identification Rules 
which are currently being developed by 
the EPA. The issue is also potentially 
part of the third phase of the RCRA 
section 3004(n) implementation. In 
addition, waste remediation sites are on 
the initial list of source categories under 
CAA section 112, and the EPA currently 
is scheduled to issue technology-based 
standards to control emissions o f , 
hazardous air pollutants from this 
source (see 57 FR 31576, July 16,1992). 
Consequently, the EPA will be 
addressing this issue in the reasonably 
near future.

d. R adioactive m ixed wastes. As 
explained in section IV.F of this 
preamble, the management of 
radioactive mixed waste at TSDF is 
subject to regulation under subtitle C of 
RCRA. The EPA reviewed the special 
nature of radioactive mixed wastes with 
respect to the air emission control 
requirements under the final subpart CC 
standards. In certain cases, the air 
emission controls used as the basis for 
the subpart CC standards are not 
compatible with the NRC requirements 
for safe handling of radioactive mixed 
wastes. For example, drums used to 
store radioactive mixed waste cannot be 
sealed with vapor leak-tight covers 
because of unacceptable pressure 
buildup of hydrogen gas to levels that 
can potentially cause rupture of the

drum or create a potentially serious 
explosion hazard. This generation of 
hydrogen gas results from the radiolytic 
decomposition of organic materials (e.g., 
plastics) or aqueous solutions stored in 
the drums. Consequently, a drum used 
for storage of radioactive mixed wastes 
must be continuously vented through 
special filters in accordance with 
technical guidanoe issued by the NRC to 
prevent the hydrogen concentration in 
the drum from reaching dangerous 
levels. The EPA is planning to further 
investigate methods for effective control 
of organic emissions from waste 
management units handling radioactive 
mixed waste that are consistent with the 
NRC waste management practices.
2. General Standards

The final subpart CC standards 
require that TSDF owners and operators 
install and operate air emission controls 
on each tank, surface impoundment, 
and container subject to the rules except 
when all of the hazardous waste placed 
in the unit is determined to meet certain 
conditions. These conditions are based 
on properties of the hazardous waste 
determined at either one of two 
locations:

(1) The point where a hazardous 
waste is generated or the point where 
the waste is received by an off-site 
facility; or

(2) The point following treatment of a 
hazardous waste to remove or destroy 
the organics in the waste.

a. Point o f w aste origination. Under 
the final subpart CC standards, a TSDF 
owner or operator is exempted from 
managing a hazardous waste in a tank, 
surface impoundment, or container in 
accordance with the air emission 
control requirements of the rule when 
the owner or operator determines that 
all hazardous waste placed in the unit 
has an average volatile organic 
concentration at the point of waste 
origination less than 100 ppmw. The 
point of waste origination is defined in 
the rule with respect to the point where 
the TSDF owner or operator first has 
possession of a hazardous waste. When 
the TSDF owner or operator is the 
generator of the hazardous waste, the 
point of waste origination means the 
point where a solid waste produced by 
a system, process, or waste management 
unit is determined to be a hazardous 
waste as defined in 40 CFR part 261. As 
previously stated, the term “point of 
waste origination” applied to this 
situation is being used in a similar 
manner to the use of the term “point of 
generation” in waste operations air 
standards established under authority of 
the Clean Air Act in 40 CFR parts 60,
61, and 63 of this chapter. When neither

the TSDF owner nor operator is the 
generator of the hazardous waste, point 
of waste origination means the point 
where the owner or operator accepts 
delivery or takes possession of the 
hazardous waste.

b. Treated H azardous Waste. If a 
hazardous waste has an average volatile 
organic concentration equal to or greater 
than 100 ppmw based on the hazardous 
waste composition at the point of waste 
origination, then this waste is required 
under the subpart CC standards to be 
managed in accordance with the air 
emission control requirements of the 
rule. Under these requirements, specific 
air emission controls must be installed 
and operated on every tank, surface 
impoundment, and container subject to 
the rule used in the waste management 
sequence from the point of waste 
origination through the point where the 
organics in the waste are removed or 
destroyed by a process that meets or 
exceeds a minimum level of 
performance specified in the rule. In 
other words, once a hazardous waste is 
treated to remove or destroy the 
organics in the waste in accordance 
with the rule requirements, the 
subsequent downstream tanks, surface 
impoundments, and containers used to 
manage this particular hazardous waste 
are not required to meet the air emission 
control requirements of the subpart CC 
standards.

The final subpart CC standards 
provide TSDF owners and operators 
with several alternative provisions for 
determining when a treated hazardous 
waste is no longer required to be 
managed in tanks, surface 
impoundments, and containers meeting 
the air emission control requirements of 
the rule. Treated hazardous waste 
provisions are specified in the subpart 
CC standards for the following 
processes:

(1) An organic destruction, biological 
degradation, or organic removal process 
that reduces the organic content of the 
hazardous waste and is designed and 
operated in accordance with certain 
conditions specified in the rule;

(2) A hazardous waste incinerator that 
is designed and operated in accordance 
with the requirements of 40 CFR 264 
subpart O or 40 CFR 265 subpart O; or

(3) A boiler or industrial furnace that 
is subject to the requirements of 40 CFR 
part 266 subpart H.

A process that simply mixes, blends, 
combines, dr aggregates a hazardous 
waste stream with other materials does 
not destroy the organics in the waste 
stream or remove the organics from the 
waste stream. While diluting a 
hazardous waste stream having a 
^volatile organic concentration greater
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than 100 ppmw with sufficient 
quantities of other hazardous waste 
streams having a volatile organic 
concentration less than 100 ppmw (or 
water or other low organic content 
materials) would reduce the volatile 
organic concentration of the resulting 
hazardous waste mixture to a level 
below 100 ppmw, the total mass 
quantity of organics in the waste does 
not change since no organics were 
removed or destroyed from the waste. 
The potential for organic emissions from 
handling the waste mixture is 
essentially the same as for the 
individual hazardous waste streams 
prior to being mixed. Therefore, the EPA 
does not allow dilution of a hazardous 
waste as a means for complying with the 
requirements specified in the subpart 
CC standards for placing treated 
hazardous waste in affected tanks, 
surface impoundments, or containers 
not using the required air emission* 
controls. Consequently, when a 
hazardous waste is treated by an organic 
destruction or removal process and the 
hazardous waste has been mixed or 
aggregated together with other 
hazardous wastes or materials with a 
volatile organic concentration less than 
100 ppmw prior to the point of waste 
treatment, the subpart CC standards 
require that TSDF owners and operators 
meet special requirements to ensure that 
organics in the hazardous'waste have 
actually been removed or destroyed. An 
owner or operator can choose from 
several alternative provisions to comply 
with these requirements.

One provision requires that mixed 
hazardous wastes be treated by an 
organic destruction or removal process 
that reduces the volatile organic 
concentration of the hazardous waste to 
meet a site-specific treatment process 
exit concentration limit. This limit is 
determined by the TSDF owner or 
operator on a case-by-case basis using 
an equation specified in the rule that 
accounts for the portion of the reduction 
in the volatile organic concentration in 
the resulting treated hazardous waste 
stream due to dilution. To use this 
equation, the owner or operator must 
first determine the volatile organic 
concentration at the point of waste 
origination for each individual 
hazardous waste stream that is mixed 
together prior to entering the treatment 
process. As an alternative to calculating 
the exit concentration limit for a 
treatment process, the subpart CC 
standards allow the owner or operator to 
treat the mixed hazardous wastes to a 
volatile organic concentration level that 
is less than or equal to the lowest waste 
volatile organic concentration at the

point of waste origination for all of the 
individual hazardous waste streams 
mixed together prior to entering the 
treatment process.

Another alternative in the subpart CC 
standards available to owners and 
operators allows mixed hazardous 
wastes to be treated using a single 
process that achieves an organic 
reduction efficiency of 95 percent or 
greater on a mass basis, and reduces the 
average volatile organic concentration of 
the resulting hazardous waste stream 
exiting the process to a level less than 
50 ppmw. This alternative does not 
require the owner or operator to perform 
any volatile organic concentration waste 
determinations for the hazardous wastes 
prior to mixing, yet still accommodates 
the mixing of wastes that have different 
volatile organic concentrations. Fora 
waste stream having a volatile organic 
concentration greater than 2,000 ppmw, 
requiring only a minimum 95 percent 
reduction of the organic content in the 
waste stream would? not lower the 
volatile organic concentration of the 
treated waste stream to the 100 ppmw 
level of the rule. However, if such a 
waste stream had been mixed together 
prior to treatment with other waste 
streams having lower volatile organic 
concentrations, then the volatile organic 
concentration of the treated waste 
exiting the process could be less than 
100 ppmw. The EPA does not consider 
such situations to be unlikely, and has 
therefore chosen for this alternative to 
require an exit concentration for the 
treated waste lower than 100 ppmw.
The EPA considers an exit 
concentration of 50 ppmw, combined 
with a 95 percent treatment efficiency, 
to be an appropriate demonstration that 
the reduction in volatile organic 
concentration for a mixture of 
hazardous waste streams has been 
achieved through destruction or 
removal of organic constituents in the 
waste, rather than by dilution.

The final subpart CC standards also 
provide another alternative that does 
not require the owner or operator to 
perform any volatile organic 
concentration waste determinations for 
the hazardous wastes prior to mixing 
when the waste is treated by a biological 
process that destroys or degrades the 
organics contained in the hazardous 
waste to meet certain performance 
requirements specified in the rule.
These conditions are either of the 
following:

(1) Achieve an organic reduction 
efficiency for the biological treatment 
process equal to or greater than 95 
percent, and achieve an organic 
biodegradation efficiency for the process 
equal to or greater than 95 percent; or

(2) Achieve a total actual organic mass 
biodegradation rate for all hazardous 
waste treated by the process equal to or 
greater than the required organic mass 
removal rate for the process.

Compliance with these parameters is 
determined using the procedures 
specified in rule.

The EPA may at any time measure or 
request that the owner or operator 
measure using Method 25D the volatile 
organic concentration of a hazardous 
waste that is placed in a tank, surface 
impoundment, or container not using 
air emission controls in accordance with 
the requirements of the subpart CC 
standards. Measurement results 
showing that the volatile organic 
concentration of the hazardous waste is 
equal to or greater than 100 ppmw 
constitutes noncompliance with the 
subpart CC standards. However, in a 
case where the owner or operator has 
used an averaging period greater than 1 
hour for determining the volatile* 
organic concentration of a hazardous 
waste, the Regional Administrator may 
consider information that was used by 
the owner or operator to determine the 
average volatile organic concentration of 
the hazardous waste (e.g., test results, 
measurements, calculations, and other 
documentation) together with the 
results of the waste determination in 
determining whether the owner or 
operator is in compliance with the 
subpart CC standards.
3. Waste Determination Procedures

A determination of the volatile 
organic concentration of a hazardous 
waste is required by the subpart CC 
standards only when a hazardous waste 
is to be placed in a tank, surface 
impoundment, or container subject to 
the rule that does not use air emission 
controls in accordance with the 
requirements of the rule. A TSDF owner 
or operator is not required to determine 
the volatile organic concentration of the 
waste if it is placed in a tank, surface 
impoundment, or container using the 
required air emission controls.

When the hazardous waste is 
generated as part of a continuous 
process, the owner or operator is 
required to perform an initial waste 
determination of the average volatile 
organic concentration of the waste 
stream before the first time any portion 
of the material in the waste stream is 
placed in a waste management unit 
subject to the rule, and thereafter update 
the information used for the waste 
determination at least once every 12 
months following the date of the initial 
waste determination. When the 
hazardous waste is generated as part of 
a batch process that is performed
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repeatedly but not necessarily 
continuously, the owner or operator is 
required to perform an initial-waste 
determination of the average volatile 
organic concentration for one or more 
representative waste batches generated 
by the process before the first time any 
portion of the material in the these 
waste batches is placed in a waste 
management unit subject to the rule,' 
and thereafter update the information 
used for the waste determination at least 
once every 12 months following the date 
of the initial waste determination. For 
either case, the owner or operator is 
required to perform a new waste 
determination whenever changes to the 
process generating the hazardous waste 
are reasonably likely to cause the 
average volatile organic concentration to 
increase to a level at or above 100 
ppmw. If an average volatile organic 
concentration is used, an initial waste 
determination must be performed for 
each averaging period.

Waste determinations should be 
performed for any waste that is 
generated as a part of an unplanned 
event or is generated as a part of an 
event that is not included in the normal. 
operating conditions for the source or 
process generating the hazardous waste. 
Examples of an unplanned event 
include malfunctions that affect the 
operation of the process or that alter the 
composition of the waste or product. 
Examples of events that are not normal 
operating conditions include 
maintenance activities and equipment 
cleaning. Normal operating conditions 
for the source or process generating the 
waste include cyclic process operations 
such as start-up and shutdown.

For processes that have variations in 
normal operating conditions such that 
the waste volatile organic concentration 
may exceed 100 ppmw, but for which 
the average waste volatile organic 
concentration for the averaging period is 
below 100 ppmw, documentation must 
be retained in the facility operating 
record that specifies the following 
information: (1) The maximum and 
minimum waste volatile organic 
concentration values that will occur for 
that averaging period; (2) the 
circumstances under which a waste 
volatile organic concentration above 100 
ppmw would occur, and; (3) the 
calculations and waste determination 
procedures used as the basis for the 
determination of the average volatile 
organic concentration. For a given 
averaging period, if there are no 
deviations from the operating 
circumstances or from the maximum or 
minimum waste volatile organic, 
concentrations specified in the 
operating plan, then no additional waste

determinations would be required after 
the initial waste determination for that 
averaging period.

The subpart CC standards include 
provisions that allow a TSDF owner or 
operator to use either direct 
measurement or knowledge of the waste 
to determine the volatile organic 
concentration of a hazardous waste. The 
following paragraphs describe these two 
options available to the owner or 
operator for performing a waste 
determination.

a. Direct m easurem ent. When the 
hazardous waste is generated on a 
continuous basis, the averaging period 
to be used for determining the volatile 
organic concentration on a mass- 
weighted average basis must be 
designated and recorded. This averaging 
period can represent any time interval 
that the hazardous waste flows until 
such time that a new waste 
determination must be performed 
pursuant to the requirements of the rule. 
However, this averaging period cannot 
exceed 1 year. A sufficient number of 
samples, but no less than four, must be 
collected to represent the complete 
range of organic compositions and 
organic quantities that occur in the 
hazardous waste stream during the 
entire averaging period due to normal 
variations in the operating conditions 
for the source or process generating the 
hazardous waste.

When the hazardous waste is 
generated as part of a batch process that 
is performed repeatedly but not 
necessarily continuously, samples are 
collected from one or more 
representative waste batches generated 
by the process. The volatile organic 
concentration for the waste is calculated 
as a mass-weighted average based on the 
analysis results for all of the waste 
samples collected for these waste 
batches. A sufficient number of samples, 
but no less than four, must be collected 
to represent the organic composition for 
each representative batch.

Each sample of the hazardous waste is 
to be collected in accordance with the 
requirements specified in “Test 
Methods for Evaluating Solid Waste, 
Physical/Chemical Methods,” EPA 
Publication No. SW-846, third edition, 
November 1986, as amended by Update 
I, November 15,1992. Sufficient 
information must be recorded to 
document the waste quantity and the 
operating conditions for the source, 
process, or waste management unit 
generating the hazardous waste 
represented by each sample collected.

Each of the collected waste samples is 
to be prepared and analyzed in 
accordance with the requirements of 
Method 25D in 40 CFR part 60,

appendix A. The volatile organic 
concentration for a hazardous waste on 
a mass-weighted average basis is then 
calculated by entering the analysis 
results for all of the collected waste 
samples into an equation specified in 
the rule.

b. Knowledge o f  the waste. The final 
subpart CC standards allow TSDF 
owners or operators to use their 
knowledge of the waste for waste 
determinations (see H azardous Waste 
Treatm ent Council v. EPA, 886 F.2d 
355, 370-71 (D.C; Cir. 1989) upholding 
the use of generator knowledge to 
determine if treatment standards are 
met). Information may be used that is 
prepared by either the facility owner or 
operator or by the generator of the 
hazardous waste. Examples of 
information that could constitute 
acceptable knowledge include:

(1) Organic material balances for the 
source, process, or waste management 
unit generating the waste;

(2) Documentation that lists the raw 
materials or intermediate products fed 
to a process showing that no organics 
are used in the process generating the 
waste;

(3) Information that shows the waste 
is generated by a process that is 
substantially similar to a process at the 
same or another facility that generates a 
waste that has previously been 
determined by direct measurement to 
have a volatile organic content less than 
the action level;

(4) Test data that provide speciation 
analysis results for the waste that are 
still applicable to the current waste 
management practices and from which 
the total concentration of organics in the 
waste can be computed; or

(5) Other knowledge based on 
manifests, shipping papers, or waste 
certification notices.

When test data are used as the basis 
for knowledge of the waste, the owner 
or operator must provide documentation 
describing the testing protocol and the 
means by which sampling variability 
and analytical variability are accounted 
for in the determination of the volatile 
organic concentration of the hazardous 
waste. For example, an owner or 
operator may use individual organic 
constituent concentration test data that 
are validated in accordance with 
Method 301 in appendix A to 40 CFR 
part 63 as the basis for knowledge of the 
waste.
4. Tank Standards

The tank standards establish the 
requirements for tanks using air 
emission controls to comply with the 
general standards of the rule. No air 
emission controls are required under the
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subpart CC standards for a tank in 
which all hazardous waste placed in the 
unit has been treated to remove or 
destroy organics in accordance with the 
requirements specified in the general 
standards.

Also, the tank standards do not apply 
to a tank in which biological 
degradation of the organics in the 
hazardous waste treated in the unit is 
demonstrated to achieve specific 
performance levels. Either of the 
following sets of conditions must be 
demonstrated to qualify for this 
exemption: (1) The organic reduction 
efficiency for the process is equal to or 
greater than 95 percent, and the organic 
biodegradation efficiency for the process 
is equal to or greater than 95 percent; or 
(2) die total actual organic mass 
biodegradation rate for all hazardous 
waste treated by the process is equal to 
or greater than the required organic 
mass removal rate. The organic 
biodegradation efficiency or the organic 
mass biodegradation rate for a biological 
treatment unit is determined by 
procedures specified in the rule.

The tank standards specify that the 
owner or operator install and operate on 
each affected tank one of the following 
air emission control systems: (1) A cover 
that is connected through a closed-vent 
system to a control device; (2) a fixed- 
roof type cover with an internal floating 
roof that is designed and operated in 
accordance with the requirements 
equivalent to the new source 
performance standard (NSPS) for 
volatile organic liquid (VOL) storage; (3) 
an external floating roof that is designed 
and operated in accordance with the 
requirements equivalent to the VOL 
storage NSPS; or (4) a pressure tank that 
is designed to operate as a closed 
system. Under the subpart CC standards, 
an owner or operator is allowed to use 
a fixed-roof type cover (without any 
additional controls) for affected tanks 
under certain conditions.

Four conditions must be met for a 
particular tank before use of a fixed-roof 
type cover (without any additional 
controls) is allowed under the subpart 
CC standards. First, the hazardous waste 
cannot be mixed, stirred, agitated, or 
circulated within the tank by a process 
that results in splashing, frothing, or 
visible turbulent flow on the waste 
surface except during limited 
circumstances. Second, the hazardous 
waste in the tank cannot be heated by 
the owner or operator except when 
necessary to prevent the waste from 
freezing or to maintain adequate waste 
flow conditions for continuous normal 
process operations. Third, the 
hazardous waste cannot be treated using 
a waste stabilization process or a

process that produces an exothermic 
reaction. Finally, the maximum organic 
vapor pressure of the hazardous waste 
in the tank must be less than the limit 
established in the rule by tank design 
capacity. For a tank having a design 
capacity equal to or greater than 151m 3 
(approximately 40,000 gallons), then the 
maximum organic vapor pressure of the 
hazardous waste in the tank must be 
less than 5.2 kPA. For a tank having a 
design capacity equal to or greater than 
75 m 3 (approximately 20,000 gallons) 
but less than 1 51m 3, then the 
maximum organic vapor pressure of the 
waste in the tank must be less than 27.6 
kPa. For a smaller tank (design capacity 
less than 75 m 3), the maximum organic 
vapor pressure must be less than 76.6 
kPa.

The subpart CC standards require 
each cover opening not vented to a 
control device to be maintained in a 
closed, sealed position except at those 
times when a specific opening must be 
used to add, remove, inspect, or sample 
the waste in the tank or when it is 
necessary to use the opening to inspect, 
maintain, or repair equipment located 
inside the tank. Also, safety devices that 
vent directly to the atmosphere may be 
used on the tank, cover, closed-vent 
system, or control device provided that 
the safety device is not used for planned 
or routine venting of organic vapors. 
These safety devices are to remain in a 
closed position except when an 
unplanned event requires that the 
device be open for the purpose of 
preventing physical damage or 
permanent deformation of the tank, 
cover, closed-vent system, or control 
device in accordance with good 
engineering and safety practices for 
handling flammable, combustible, 
explosive, or other hazardous materials. 
An example of an unplanned event is a 
sudden power outage.
5. Surface Impoundment Standards

The surface impoundment standards 
establish the requirements for surface 
impoundments using air emission 
controls to comply with the general 
standards of the rule. No air emission 
controls are required under the subpart 
CC standards for a surface 
impoundment in which all hazardous 
waste placed in the unit has been 
treated to remove or destroy organics in 
accordance with the requirements 
specified in the general standards. Also, 
air emission controls are not required 
for a surface impoundment in which 
biological treatment of a hazardous 
waste is performed under the same 
conditions specified in the rule for 
tanks.

The surface impoundment standards 
specify that the owner or operator 
install and operate on each affected 
surface impoundment a cover (e.g., air- 
supported structure) that is connected 
through a closed-vent system to a 
control device. Under the subpart CC 
standards, an owner or operator is 
allowed to use a floating membrane 
cover (without any additional controls) 
for affected surface impoundments 
under certain conditions specified in 
the rule.

The requirements under the subpart 
CC standards for surface impoundment 
air emission control equipment are 
consistent with the requirements for 
tanks.
6. Container Standards

The container standards establish the 
requirements for affected containers 
(containers with a design capacity 
greater than or equal to 0.1 m 3) using air 
emission controls to comply with the 
general standards of the rule. No air 
emission controls are required by the 
subpart CC standards for any container 
with a design capacity less than 0.1 m 3 
regardless of the volatile organic 
concentration of the hazardous waste 
placed in the container.

For affected containers used for 
storage, treatment, or handling of 
hazardous waste, the owner or operator 
is required to use either: (1) A container 
that is equipped with a vapor leak-tight 
cover; (2) a container having a design 
capacity less than or equal to 0.46 m 3 
(approximately 119 gallons) that is 
equipped with a cover and complies 
with all applicable U.S. Department of 
Transportation (DOT) regulations on 
packaging hazardous waste for transport 
under 49 CFR part 178; or (3) a 
container that is attached to or forms a 
part of any truck, trailer, or railcar and 
that has been demonstrated within the 
preceding 12 months to be organic 
vapor tight in accordance with the 
procedure specified in Method 27. For 
a container in which treatment of 
hazardous waste is performed, the 
owner or operator is required to place 
the container inside an enclosure that is 
connected through a closed-vent system 
to a control device at all times that the 
container is completely or partially 
uncovered during the treatment 
operation. Transfer of hazardous waste 
by pumping into a container having a 
design capacity greater than 0.46 m 3 is 
required to be performed using 
submerged fill loading.

The requirement for use of leak-tight 
covers on containers is established by 
testing the cover for no detectable 
organic emissions as determined using 
Method 21 in 40 CFR part 60, appendix
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A. The test is performed when all 
openings in the cover (e.g., lids, bungs, 
hatches, and sampling ports) are 
secured in a closed, sealed position. 
Under certain circumstances, the EPA 
has determined that a cover other than 
a rigid, gasketed cover can be used on 
a container that will meet the 
requirement for no detectable organic 
emissions, For example, the EPA has 
concluded that use of a tarpaulin with 
a vapor-suppressing foam is an 
acceptable cover for roll-off boxes used 
for short-term storage (e.g., less than 30 
days) of bulk solid materials (refer to 
RCRA docket entry number F -9 4 - 
CESP-S00507 for specific conditions 
under which this type of cover is 
acceptable).

As an alternative to using covers 
tested for no detectable organic 
emissions on drums and other 
containers with a design capacity less 
than or equal to 0.46 m 3, the subpart CC 
standards allow an owner or operator to 
place the hazardous waste in drums 
meeting the DOT specifications and 
testing requirements under 49 CFR part 
178. When a container meeting these 
DOT regulations is used, no leak 
detection monitoring nor recordkeeping 
for the container is required by the 
subpart CC standards. It is important to 
note that none of the exceptions to the 
49 CFR part 178 regulations other than 
the exception for lab packs used for 
combination packagings as specified in 
49 CFR 173.12(b) apply to a container 
for the purpose of complying with the 
subpart CC standards.

The subpart CC container standards 
allow use of a tank truck or tank railcar 
that has been tested for organic vapor 
tightness within the preceding 12 
months in accordance with the 
requirements of Method 27. This 
method is a pressure test procedure 
originally developed by the EPA for 
determining the vapor-leak tightness of 
a tank truck into which gasoline is 
placed. The EPA considers Method 27 
also appropriate for determining vapor- 
leak tightness of tank trucks and railcars 
into which hazardous wastes containing 
volatile organics are placed. No Method 
21 leak monitoring or recordkeeping is 
required for tank trucks or tank railcars 
complying with this provision of the 
rule.

When it is necessary for a container 
to be open during certain treatment 
processes, the subpart CC standards 
require the container to be located in an 
enclosure connected to a closed-vent 
system with control device. The 
enclosure must be designed to operate 
with sufficient airflow into the structure 
to capture all organic vapors vented 
from the container and route the vapors

through the closed-vent system to the 
control device. The enclosure may have 
permanent or temporary openings to 
allow worker access, passage of ̂  
containers through the enclosure by 
conveyor or other mechanical means, 
entry of permanent mechanical or 
electrical equipment, or to direct airflow 
into the enclosure. Whenever an open 
container is placed inside the enclosure, 
the pressure drop across each opening 
in the enclosure is to be maintained at 
a pressure below atmospheric pressure 
such that no organic vapors released 
from the container can exit the 
enclosure through the opening.

Finally, the container standards 
include the same unit and control 
equipment safety venting provisions 
allowed under the subpart CC standards 
for tanks and surface impoundments.
7. Closed-Vent System arid Control 
Device Requirements

The design and operating 
requirements under the final subpart CC 
standards for a closed-vent system with 
control device are the same as those 
already applicable to TSDF owners and 
operators under subpart AA in 40 CFR 
parts 264 and 265 with one exception. 
The subpart CC standards require that 
each control device achieve at least a 95 
percent reduction in the total organic 
content of the vapor stream vented to 
the device or, in the case of an enclosed 
combustion device, a reduction of the 
total organic content of the vapor stream 
to a level less than or equal to 20 ppmw 
on a dry basis corrected to 3 percent 
oxygen.

The standards do not require the use 
of any specific type of equipment or 
add-on control device. The standards 
allow the owner or operator the 
flexibility of choosing the control device 
best suited for a control application 
based on the characteristics of the 
particular organic vapor stream. 
Furthermore, the subpart CC standards 
do not require that each tank, surface 
impoundment, and container be vented 
to a separate control device dedicated to 
that particular unit Vent streams from 
several units can be combined and 
discharged to a single control device 
that achieves the required level of 
performance.
8. Inspection and Monitoring

The subpart CC standards provide 
exemptions from inspection and 
monitoring for specific circumstances 
defined in the rule. In the case of an 
underground tank, only those portions 
of the tank cover and those connections- 
to the tank cover or tank body (e.g., fill 
ports, access hatches, gauge wells, etc.) 
that extend to or above the ground

surface and can be opened to the 
atmosphere must be inspected and 
monitored. Leak monitoring using 
Method 21 in 40 CFR part 60, appendix 
A, is not required for the following: (1) 
Drums that meet applicable DOT 
regulations specified in the rule; (2) tank 
trucks and tank railcars that are 
annually demonstrated to be vapor-tight 
by Method 27 in 40 CFR part 60, 
appendix A; and (3) closed-vent systems 
and control devices operated in vacuum 
service (i.e., equipment that is operated 
at an internal pressure that is at least 5 
kPa below ambient pressure) or closed- 
vent system connections that are 
permanently or semi-permanently 
sealed (e.g., a welded joint between two 
sections of metal pipe or a bolted and 
gasketed pipe flange). Also, semiannual 
leak monitoring is not required for a 
cover opening that has continuously 
remained in die closed, sealed position 
for the entire period since the cover 
opening was last monitored.

To ensure that emission control 
equipment is properly operated and 
maintained, the subpart CC standards 
require the TSDF owner or operator to 
visually inspect certain emission control 
equipment items semiannually. For 
example, emission control equipment 
covers on tanks are to be checked 
semiannually by facility employees to 
ensure that equipment is being used 
properly (e.g., covers are closed and 
latched except when an opening must 
be used to add, remove, inspect, or 
sample the waste in the tank or to 
inspect, maintain, replacq, or repair 
equipment located inside the tank or to 
vent gases or vapors from the tank) and 
the equipment is being maintained in 
good condition (e.g., no visible holes, 
gaps, tears, or splits have developed in 
covers).

Continuous monitoring of control 
device operation is required under the 
subpart CC standards. This involves the 
use of automated instrumentation to 
measure critical operating parameters 
that indicate whether the control device 
is operating correctly or is 
malfunctioning. Semiannual leak 
detection monitoring using Method 21 
under 40 CFR part 60, appendix A, is 
required for certain cover components 
to ensure gaskets and seals are in good 
condition and for closed-vent systems to 
ensure all fittings remain leak-tight. In 
addition, with the previously noted 
exception of permanently or semi
permanently sealed connections, each 
closed-vent system must be monitored 
for leaks using Method 21 at least once 
per year.

Special inspection and monitoring 
provisions are included in the final 
subpart CC standards for cover fittings
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that are unsafe or difficult for facility 
personnel to inspect and monitor. A 
TSDF owner or operator may designate 
a cover fitting as “unsafe to inspect and 
monitor” if a worker would be exposed 
to dangerous, hazardous, or other unsafe 
conditions when performing the 
inspection or monitoring. A cover fitting 
that is designated as unsafe must be 
inspected and monitored as frequently 
as practicable during those times when 
it is safe to inspect and monitor the 
fitting. Similarly, a cover may be 
designated as "difficult to inspect and 
monitor” if in so doing a worker would 
be elevated to a height more than 2 
meters above a support surface and the 

- cover was installed before June 5,1995.
cover fitting that is designated as 

difficult must be monitored and 
inspected at least once per calendar 
year.

The subpart CC standards require that 
the TSDF owner or operator repair a 
cover fitting found to be leaking within 
15 days of detection. Repair of control 
equipment on a tank or surface 
impoundment may be delayed beyond 
15 calendar days under certain 
circumstances. To delay repair, the 
owner or operator must document that 
the repair cannot be completed without 
emptying the contents of the unit and 
also that removing the unit from service 
would result in the unscheduled 
cessation of production from the process 
unit or operation of the waste 
management unit that is generating the 
hazardous waste. Repainof this control 
equipment must be completed the next 
time the process unit or waste 
management unit that is generating the 
hazardous waste managed in the tank or 
surface impoundment is shut down,
9. Recordkeeping Requirements

The final subpart CC standards 
require the TSDF owner or operator to 
record certain information in the on-site, 
facility operating logs or files. This 
information is to be readily available for 
review by authorized representatives of 
the EPA. Consistent with 4 0 CFR 264.73 
and 40 CFR 265.73, the rule requires 
that air emission control equipment 
design records and certain other records 
be maintained in the facility operating 
record until facility closure. Records 
and results of waste determinations, 
inspections, and monitoring are 
required to be kept for at least 3 years 
from the date of entry.

The information to be collected and 
recorded includes: theresults of all 
waste determinations such as of volatile 
organic concentration at the point of 
waste origination and organic vapor 
pressure; design specifications for 
clo$ed-vent systems and control devices

and certain control equipment; emission 
control equipment inspection and 
monitoring results; Methods 27 test 
results; control device exceedances and 
actions taken to remedy them; leak 
repairs; management of carbon removed 
from carbon adsorption systems; 
identification of incinerators, boilers, or 
industrial furnaces used to treat 
hazardous waste in accordance with the 
general requirements of the rule; 
documentation for biological 
wastewater treatment units using air 
emission controls in accordance with 
the rule requirements; and identification 
of equipment fittings designated as 
unsafe or difficult to monitor or inspect

At a facility where air emission 
control equipment required by the final 
rule cannot be in operation by June 5, 
1995, the owner or operator is required 
to prepare an implementation schedule 
for the air emission control equipment 
specifying dates by which progress will 
be completed by the facility owner or 
operator to ensure the required air 
emission controls are in operation no 
later than December 8,1997. 
Alternatively, the owner or operator 
may come into compliance by 
modifying facility processes to eliminate 
waste streams with average volatile 
organic concentration greater than or 
equal to 100 ppmw at the point of waste 
origination. At a minimum, specific 
calendar dates shall be established for 
award of contracts or issuance of 
purchase orders for the air emission 
control equipment; initiation of on-site 
installation of the equipment; 
completion of the equipment 
installation; and performance of any 
testing to demonstrate that the installed 
air emission control equipment meets 
the standards.

The EPA recognizes that, in some 
cases, owners or operators may be 
unable to meet the implementation date 
for reasons beyond their control. For 
example, several commenters pointed 
out that permit modifications may be 
required to implement necessary 
changes, and that modification 
processes can be lengthy. The EPA 
developed this rule to be self- 
implementing and to eliminate the need 
for permit modifications to the extent 
possible; furthermore, in the final rule 
the implementation period has been 
extended from 2 to 3 years. Therefore, 
the EPA expects that most if not all 
facilities will be able to comply. 
However, the EPA acknowledges that in 
some cases State permits may have to be 
modified {e.g., when surface 
impoundments are replaced with tanks). 
If the permit process is lengthy, or 
undergoes extensive appeal, the 
facility’s ability to comply with the

Implementation date may be 
jeopardized. To address this and similar 
situations, the EPA has included a 
provision that will allow the Regional 
Administrator to extend the 
implementation date in situations 
beyond the owner or operator’s control, 
where he or she made all reasonable and 
prudent efforts to meet the date. The 
EPA emphasizes that this extension 
would be available only where meeting 
the date was truly beyond the facility’s 
control, and the EPA expects its 
application would be limited to 
situations such as delays in State permit 
processing. The extension would not be 
available where the facility’s planning \ 
was at fault, a permit application was 
submitted unreasonably late, or permit 
processing was delayed because the 
permit application was inadequate.

In some cases, the owner or operator 
of a facility in interim status at the time 
this rule becomes effective may not be 
able to implement the requirements of 
the rule before EPA (or an authorized 
state) issues the facility its RCRA 
permit. In this case, the EPA will 
generally incorporate the facility’s 
implementation schedule into the 
permit, in accordance with the 
requirements of 40 CFR 270.33, which 
allows schedules of compliance in 
RCRA permits. Consistent with this 
approach, 40 CFR 270.27(a)(7) requires 
permit applicants to submit their 
schedules of implementation with their 
permit applications, if the owner or 
operator cannot implement the 
requirements of this rule before permit 
issuance.

As the EPA develops new hazardous 
waste listings or characteristics in the 
future, new containers, tanks, and 
surface impoundments will become 
subject to subpart CC standards. For 
these units, the effective date of the 
standards will be the effective date of 
the new listing or characteristic. Owners 
or operators of these units must institute 
controls by that date. In cases when 
owners or operators cannot comply with 
the applicable requirements of the 
subpart CC standards by this date, they 
must install and operate required air 
emission control equipment no later 
than 30 months after the effective date 
provided that they prepare a 
implementation schedule (as described 
above) for this control equipment by the 
effective date.
10. Reporting Requirements

The final subpart CC standards in 40 
CFR part 264 require a TSDF owner or 
operator to submit reports to the EPA 
only when circumstances occur at the 
facility resulting in noncompliance with 
certain provisions of the rule. There are
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no reporting requirements under 40 CFR 
265 sùbpart CC for owners and 
operators of interim-status TSDF.

Each report required under the final 
subpart CC standards in 40 CFR part 264 
is to be submitted to the EPA Regional 
office having jurisdiction for a particular 
TSDF location. The report is required to 
be signed and dated by an authorized 
representative of the facility owner or 
operator.

A TSDF owner or operator subject to 
thé requirements of 40 CFR 264 subpart 
CC must report to the EPA all 
circumstances resulting in placement of 
a hazardous waste in a tank, surface 
impoundment, or container subject to 
the rule and not using air emission 
controls required by the rule when 
either of the following conditions occur:
(1) The hazardous waste has a volatile 
organic concentration equal to or greater 
than 100 ppmw as determined on a 
mass-weighted average basis at the point 
of waste origination, or (2) the process 
used to treat the hazardous waste fails 
to meet the applicable conditions 
specified in the rule. The owner or 
operator must submit a written report 
within 15 calendar days of the time that 
the owner or operator becomes aware of 
the circumstances.

A TSDF owner or operator subject to 
the requirements of 40 CFR part 264, 
subpart CC and using a control device 
in accordance with the requirements of 
the rule is required to submit a 
semiannual written report to the EPA. 
This report is to describe each 
occurrence dining the previous 6-month 
period when a control device is 
operated continuously for 24 hours or 
longer in noncompliance with the 
applicable operating values defined in 
40 CFR 264.1035(c)(4) or when a flare is 
operated with visible emissions as 
defined in 40 CFR 264.1033(d). A TSDF 
owner or operator is not required to 
submit this report for a 6-month period 
during which all control devices at a 
facility subject to the subpart CC 
standards are operated by the owner or 
operator so that during no period of 24 
hours or longer did a control device 1 
operate continuously in noncompliance 
with the applicable operating values 
defined in the rule.
B. TSDF M iscellaneous Unit 
Requirem ents

The EPA permits miscellaneous units 
at TSDF on a case-by-case basis with 
terms and provisions as needed to 
protect public health and the 
environment through generic 
performance standards specified in 40 
CFR 264.601. Today’s rule amends 
§ 264.601 to include the air emission 
controls required by the standards

under 40 CFR part 264, subparts AA,
BB, and CC among the “appropriate” 
controls a permit writer may require for 
a miscellaneous unit.

Application of the air standards under 
40 CFR part 264, subparts AA, BB, and 
CC to subpart X miscellaneous units 
will require determining which one of 
the waste management unit categories 
(e.g., tank, surface impoundment, 
container), if any, is most similar to the 
miscellaneous unit. As an example, 
hazardous waste is sometimes stored or 
treated in a miscellaneous unit 
consisting of a flexible, synthetic liner 
supported by an above ground metal 
frame (instead of a depression formed of 
earthen materials as is the case for a 
surface impoundment). Placing 
hazardous waste containing organics in 
this type of miscellaneous unit could 
result in significant organic emissions 
from the exposed waste surface 
comparable to those resulting from 
placing the waste in a similar size 
surface impoundment. Using the types 
of air emission controls applicable to 
surface impoundments (e.g., floating 
membrane cover) would reduce organic 
emissions from this type of 
miscellaneous unit. Therefore, in the 
case where the miscellaneous unit is 
determined to resemble a surface 
impoundment, a subpart X permit may 
be issued that includes air emission 
control requirements for surface 
impoundments under the subpart CC 
standards. The same application of the 
rule would be true for a miscellaneous 
unit used to manage organic-containing 
hazardous waste and determined to be 
similar to a tank or a container.
C. 90-Day Tanks ahd  Containers 
Requirem ents

Today’s final rulemaking amends 
subparts I and J of 40 CFR part 265 to 
add a requirement that 90-day tanks and 
containers covered by these subparts 
also have to comply with air emission 
control requirements in subparts A A, 
BB, and CC. The rule adds these 
provisions as conditions with which 
generators must comply to not be 
required to obtain a permit for on-site 
tanks and containers used to accumulate 
hazardous waste.
D. Am endments to Subparts AA and BB 
Standards

Today’s action adds new 
requirements for TSDF owners and 
operators using activated carbon 
adsorption systems to comply with the 
control device requirements of subparts 
AA and BB under 40 CFR parts 264 and 
265. These requirements specify the 
procedures for managing the spent 
carbon removed from the control

devices, and are consistent with the 
requirements promulgated today in 
subpart CC under 40 CFR parts 264 and 
265.
VIII. Implementation of Final Rule
A. Existing Sources

Today’s action by the EPA modifies 
the “permit-as-a-shield” practice for 
implementation of RCRA rules by 
owners and operators of existing TSDF 
for which fipal RCRA permits have been 
issued by the EPA. The EPA is 
amending 40 CFR 270.4 to require that 
owners and operators of TSDF that have 
been issued final permits prior to June
5,1995, comply with the air standards 
under 40 CFR part 265, subparts AA, ^ 
BB, and CC until the facility’s permit is 
reviewed or reissued by the EPA. This 
amendment eliminates application of 
the “permit-as-a-shield” practice for 
these air standards but does not require 
that the EPA or the TSDF owner or 
operator initiate a permit modification 
to add the requirements of 40 CFR part 
264, subparts AA, BB, or CC. The EPA 
believes that this will minimize the 
administrative burden on the TSDF 
owner or operator as well as limit the 
additional burden on the permitting 
resources of the EPA. However, when a 
permit is reopened or subject to 
renewal, or when a TSDF owner or 
operator submits a Class 3 modification 
request pertaining to an existing unit or 
addition of a new unit subject to these 
standards (e.g., a modification regarding 
a tank, surface impoundment, or 
container), then the applicable 
requirements of 40 CFR part 264, 
subparts AA, BB, and CC shall be 
incorporated into the permit conditions.

The subpart CC standards 
promulgated today are implemented on 
the following schedule by owners and 
operators of existing TSDF (except for 
tanks in which waste stabilization 
activities are performed as of December
6.1994, as explained in section VI.F of 
this preamble):

(1) All owners and operators of 
existing TSDF become subject to the 
requirements of 40 CFR part 265, 
subparts AA, BB, and CC effective June
5.1995.

(2) Beginning June 5,1995, each TSDF 
owner or operator is required to be in 
compliance with 40 CFR part 265, 
subparts AA, BB, and CC. 
Implementation of the leak detection 
and repair program required by the 
subpart BB standards is required by this 
date. At a facility where the air emission 
controls required by the subpart AA,
BB, and CC standards are not in place, 
the owner or operator must have one of 
the following in the facility’s operating
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record: An implementation schedule for 
the air emission controls in accordance 
with the recordkeeping requirements of 
the rule or the facility’s waste 
determination that indicates that air 
emission controls are not required.

(3) No later than December 8,1997, 
the air emission controls required by 40 
CFR part 265, subparts AA, BB, and CC 
must be installed and in operation.

Ail final permits, or Class 3 permit 
modifications, issued by the EPA after 
Juné 5,1995, must incorporate the 
requirements of 40 CFR part 264, 
subparts AA, BB, and CC. The owner 
and operator of an interim status TSDF 
who have submitted Part B applications 
to the EPA but have not received a draft 
permit as of June 5,1995, are required 
to modify the Part B application to 
incorporate the requirements of 40 CFR 
part 264, subparts AA, BB, and CC prior 
to a draft permit being issued by the 
EPA. However, if the owner and 
operator have received a draft permit as 
of June 5,1995, then the requirements 
of 40 CFR part 264, subparts AA, BB, 
and CC must be incorporated into the 
permit conditions prior to final permit 
determination. The Regional 
Administrator may establish, on a case- 
by-case basis, a reasonable date for 
submittal of the revised Part B 
application.

An existing solid waste management 
unit for facility! may become a 
hazardous waste management unit (or 
facility) requiring a RCRA permit when 
a waste becomes newly listed or 
identified as hazardous. Owners and 
operators of TSDF not previously 
requiring a RCRA permit who have 
existing units handling newly listed or 
identified hazardous waste can submit a 
Part A application and gain interim 
status. The air standards being 
promulgated today are implemented at 
these facilities on the following 
schedule:

(1) 180 days following the date the 
waste is listed or identified as 
hazardous waste, the standards become 
effective; all facilities become subject to 
the standards.

(2) Beginning June 5,1995, each TSDF 
owner or operator is required to be in 
compliance with the subpart AA, BB, 
and CC standards. At a facility where 
the air emission controls required by the 
subpart AA, BB, and CC standards are 
not in place, the owner or operator must 
have one of the following in the 
facility’s operating record: an 
implementation schedule for the air 
emission controls in accordance with 
the recordkeeping requirements of the 
rule, or the facility's waste 
determination that indicates that air 
emission controls are not required.

(3) No later than December 8,1997, 
the controls required by the standards 
must be installed at all facilities.
B. New Sources

All air emission controls required by 
40 CFR part 264, subparts AA, BB, and 
CC must be in place and operating upon 
startup of a new TSDF. Under 40 CFR 
270.10, owners and operators of new 
TSDF are required to submit Pari A and 
Part B permit applications and to 
receive a final permit from the EPA 
prior to construction of the facility. The 
Part B application for a new facility 
must incorporate the requirements of 40 
CFR part 264. Owners and operators 
who have submitted a Part B application 
for a new TSDF but have not been 
issued a final permit as of June S, 1995, 
are required to modify their Part B 
applications to incorporate the 
requirements of 40 CFR part 264, 
subpart CC
C. State Authority
1. Applicability of Rule in Authorized 
States

Under RCRA section 3006, the EPA 
may authorize a qualified State to 
administer and enforce the RCRA 
program within the State (refer to 40 
CFR part 271 for the standards and 
requirements for authorization). 
Although an authorized State has 
primary responsibility for enforcement 
of RCRA, the EPA retains enforcement 
authority under RCRA sections 3008, 
7003, and 3013, as Well as inspection 
authority under RCRA section 3007.

Prior to the enactment of the HSWA, 
a State with final authority administered 
its hazardous waste program entirely in 
lieu of the EPA administering the 
Federal program in that State. The 
Federal requirements no longer applied 
in the authorized State, and the EPA 
could not issue permits for facilities in 
that State. When new, more stringent 
Federal requirements were promulgated 
or enacted, the State was obligated to 
enact equivalent requirements within 
specified time frames. The new Federal 
requirements did not take effect as 
Federal law in an authorized State until 
the State adopted the requirements as 
State law and was granted authority by 
the EPA to administer the requirements.

In contrast, new Federal requirements 
promulgated under authority of the 
HSWA, become effective in authorized 
States at the same time they are effective 
in nonauthorized States. Under RCRA 
section 3006(g)(1), the EPA is directed 
to administer the new Federal 
requirements in authorized States, 
including the issuance of permits, until 
the State is granted authority to do so.

While authorized States must still adopt 
all new RCRA provisions as State law to 
retain final authorization, requirements 
promulgated under RCRA provisions 
added by the HSWA are administered 
by the EPA as Federal law in authorized 
States in the interim.

Today’s rules are promulgated under 
authority of RCRA section 3004(n), a 
provision added to RCRA by the HSWA. 
Therefore, the EPA is adding the 
requirements of the rules to Table 1 in 
40 CFR 271.1(f). This table identifies the 
Federal program requirements that are 
promulgated pursuant to the HSWA and 
that take effect in all States, regardless 
of their authorization status.
2. Effect on State Authorizations

The EPA will implement the air 
standards promulgated today in an 
authorized State until such a time when 
the State either: (1) Modifies its RCRA 
program to adopt the rule and receives 
final authorization from the EPA for the 
modification; or (2) receives interim 
authorization from the EPA as described 
below. Because these air standards are 
promulgated under authority of thé 
HSWA, a State submitting a program 
modification may apply to receive either 
interim or final authorization under 
RCRA section 3006(g)(2) or 3006(b), 
respectively, on the basis of 
requirements that are substantially 
equivalent or equivalent to the EPA’s. 
The procedures and schedule for State 
program modifications for either interim 
or final authorization are described in 
40 CFR 271.21. The availability of 
HSWA interim authorization was 
recently extended by the EPA until 
Januaiy 1, 2003 (see 57 60129,
December 18,1992).

In accordance with the requirements 
of 40 CFR 271.21(e)(2), States with final 
authorization must modify their 
programs to reflect Federal program 
changes and subsequently must submit 
the modifications to the EPA for 
approval. The deadline by which a State 
must modify its RCRA program to adopt 
today’s rulemaking is determined by the 
date of promulgation of the final rule, in 
accordance with 40 CFR 271.21(e)(2). 
This deadline can.be extended in 
certain cases (40 CFR 271.21(e)(3)].
Once the EPA approves the 
modification, the State requirements 
become subtitle C RCRA requirements.

A State that submits its Base program 
application less than 12 months after 
the effective date of these standards is 
not required to include standards 
equivalent to these standards in its 
application. However, the State must 
modify its program by the deadlines set 
forth in 40 CFR 271.21(e). States that 
submit official applications for final
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authorization 12 months after the 
effective date of these standards must 
include standards equivalent to these 
standards in their applications. The 40 
CFR 271.3 sets forth the requirements a 
State must meet when submitting its 
final authorization application.

States with authorized RCRA 
programs may already have 
requirements similar to those in today’s 
rule. Such State regulations have not 
been assessed against the Federal 
regulations being finalized today to 
determine whether they meet the tests 
for authorization. Thus, a State is not 
authorized to implement these 
requirements as RCRA requirements 
until the State program modification is 
assessed against Federal requirements 
and approved. Of course, States with 
existing standards may continue to 
administer and enforce their standards 
as a matter of State law. In 
implementing the Federal program, the 
EPA will work with States under 
cooperative agreements to minimize 
duplication of efforts. In many cases, the 
EPA will be able to defer to the States 
in their efforts to implement their 
programs, rather than take separate 
actions under Federal authority.
IX. Test Methods
A. M ethod 25D

Method 25D in 40 CFR part 60, 
appendix A is the applicable test 
method for the determination of the 
volatile organic concentration of wastes. 
Method 25D was originally proposed as 
a part of this rulemaking but was 
subsequently promulgated in a separate 
rulemaking (see 56 FR 19402, April 22,
1994). Responses to comments received 
on the proposed Method 25D as part of 
this rulemaking are presented in the BID 
for today’s final rule. Additional -  
comments and responses relevant to the 
proposed Method 25D that were 
received as part of other EPA 
rulemakings are available in Air Docket 
Number A-90—23 located at the EPA’s 
Air and Radiation Docket Information 
Center, Waterside Mall, room 1500,1st 
Floor, 401 M Street, SW., Washington, 
DC 20460.

The sampling requirements in Method 
25D have been changed since proposal. 
The promulgated version of Method 25D 
requires that samples of waste be 
collected from a source following 
specific procedures for sampling a 
single-phase or well-mixed waste, a 
multiple-phase waste, and solid 
materials. Each sample is suspended in 
an organic/aqueous matrix, then heated 
and purged with nitrogen for 30 minutes 
to separate certain organic compounds. 
A portion of the sample is analyzed for

carbon concentration, as methane, with 
a flame ionization detector. The other 
portion of the sample is analyzed for 
chlorine concentration, as chloride, 
with an electrolytic conductivity 
detector. The volatile organic 
concentration of the waste is then 
computed as the sum of the measured 
carbon and chlorine contents.
B. M ethod 25E

Method 25E is the applicable test 
method for determining the organic 
vapor pressure of waste managed in 
tanks. The veislon of Method 25E 
promulgated today in 40 CFR part 60, 
appendix A, is the same as the proposed 
version with onu addition to the 
sampling requirements to provide for 
sampling waste in a tank. Method 25E 
requires collection of a waste sample in 
a headspace sample vial and transfer of 
the vial to a balanced pressure 
headspace sampler. The headspace 
vapor of the sample is analyzed for 
carbon content by a headspace analyzer, 
which uses a flame ionization detector.-
X. Administrative Requirements
A. Paperwork Reduction Act

The information collection 
requirements in these rules have been 
approved by the Office of Management 
and Budget (OMB) under the Paperw ork 
Reduction Act, 44 U.S.C. 3501 et seq., 
and have been assigned control number 
1593.02.

To aid the EPA with enforcement of 
the rule being promulgated today, TSDF 
owners and operators and hazardous 
waste generators subject to today’s 
action are required to record certain 
information in the on-site facility 
operating logs or files. The 
recordkeeping requirements for each 
respondent (i.e., person subject to the 
rule) will vary depending on a variety 
of site-specific factors. These factors 
include: the number of tanks, surface 
impoundments, and containers subject 
to the rule in operation at the 
respondent’s facility; the number of 
hazardous waste streams managed at the 
facility; the type of waste determination 
methods selected by the respondent; 
and the type of air emission control 
equipment selected by the respondent to 
comply with the requirements of the 
rule.

This collection of information has an 
estimated reporting burden averaging
1.4 hours per response and an estimated 
annual recordkeeping burden averaging
62.5 hours per respondent. These 
estimates include time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the

data needed, and completing and 
reviewing the collection of information.

In general, a respondent is not 
required to submit any reports to the 
EPA unless certain events occur at the 
respondent’s facility in which a 
hazardous waste is improperly managed 
in a unit not using theuequired air 
emission controls or a control device 
malfunction cannot be corrected by the 
respondent within 24 hours of being 
detected. Thus, the EPA expects that 
many respondents complying with this 
rule will have no reporting burden. On 
a nationwide average basis, the public 
reporting burden resulting from today’s 
action is estimated by the EPA to be 
approximately 2 horns per year per 
respondent.

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden to 
Chief, Information Policy Branch; EPA; 
401 M St., S.W. (Mail Code 2136); 
Washington, DC 20460; and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, marked 
“Attention Desk Officer for EPA.”
B. Executive Order 12866 Review

Under Executive Order 12866, (58 FR 
51735, October 4,1993) the Agency 
must determine whether the regulatory 
action is “significant” and therefore 
subject to OMB review and the 
requirements of the Executive Order. 
The Order defines “significant 
regulatory action” as one that is likely 
to result in a rule that may:
. (1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities;

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency;

(3) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or

(4) Raise novel regal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order.”

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that this rule is a “significant regulatory 
action” based on the estimated annual 
cost of the rulemaking to the economy 
(i.e., the EPA’s estimate of nationwide 
annual costs for the subpart CC 
standards exceeds $100 million). As 
such, the EPA has submitted this action
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to OMB for review. Changes made in 
response to OMB suggestions or 
recommendations will be documented 
in the public record.
C. Regulatory Flexibility Act

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), whenever a 
Federal agency publishes any proposed 
or fmal rule in the Federal Register, it 
must prepare a Regulatory Flexibility 
Analysis (RFA) that describes the 
impact of the rule on small entities (i.e., 
small businesses, organizations, and 
governmental jurisdictions). This 
analysis is not necessary, however, if 
the agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities.

The EPA has established guidelines 
for determining whether an RFA is 
required for the EPA rulemaking. These 
guidelines state that, if a preliminary 
analysis indicates that a proposed 
regulation would affect 20 percent or 
more of “small entities”, then an RFA 
is to be prepared. In addition, these 
guideliries are used to evaluate if a 
regulation will have a “significant 
impact” on small entities. A regulation 
is considered by the EPA to have a 
“significant impact” if any one of the 
following four criteria is met:

(1) Annual compliance costs increase 
the relevant production costs for small 
entities by more than 5 percent;

(2) The ratio of compliance costs to 
sales will be 10 percent higher for small 
entities than for large entities;

(3) Capital costs of compliance will 
represent a significant portion of the 
capital available to small entities, taking 
into account internal cash flow plus 
external financing capabilities;

(4) Costs of the regulation, will likely 
result in closures of small entities.

The EPA used the economic impact 
model developed for the RIA to estimate 
the effects of today’s rulemaking on 
small entities (refer to Chapter VI of the 
RIA for additional details). The results 
of this analysis indicate that the effects 
of the air standards on small entities are 
minimal. The number of affected small 
entities is insubstantial, and the impacts 
are insignificant.

Pursuant to the provisions of 5 U.S.C. 
605(b), I hereby certify that these final 
rules promulgated today will not have a 
significant impact on a substantial 
number of small entities. Therefore, an 
RFA is not required for this rulemaking.
D- Docket

Three RCRA dockets contain 
information pertaining to today’s 
rulemaking;

(1) RCRA docket number F-91-CESP- 
FFFFF, which contains copies of all BID

references and other information related 
to the development of the rule up 
through proposal;

(2) RCRA docket number F -9 2 - 
CESA-FFFFF, which contains copies of 
the supplemental data made available 
for public comment prior to 
promulgation; and

(3) RCRA docket number F—94-CESF- 
FFFFF, which contains copies of all BID 
references and other information related 
to development of the final rule 
following proposal.
The public may review all materials in 
these dockets at the EPA RCRA Docket 
Office.

The EPA RCRA Docket Office is 
located in room 2427 of the U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460. 
The Docket Office is open from 9 a.m. 
to 4 p.m., Monday through Friday, 
except for Federal holidays. The public 
must have an appointment to review 
docket materials. Appointments can be 
scheduled by calling the Docket Office 
at (202) 260-9327. An individual may 
copy a maximum of 100 pages of 
material from any one regulatory docket 
free of charge. Additional pages of 
material from the docket may be copied 
at a charge of $0.15 per page.
XI. Legal Authority

These regulations are promulgated 
under the authority of sections 2002, 
3001-3007, 3010, and 7004 of the Solid 
Waste Disposal Act of 1970, as amended 
by RCRA, as amended (42 U.S.C. 6921- 
6927, 6930, and 6974).
List of Subjects
40 CFR Part 9

Environmental protection, Reporting 
and recordkeeping requirements.
40 CFR Part 60

Air pollution control, Test method, 
Vapor-phase organic concentration, 
Volatile organic concentration, Waste, 
Waste testing.
40 CFR Part 260

Air pollution control, Incorporation 
by reference.
40 CFR Part 262

Accumulation time, Air pollution 
control, Container, Tank.
40 CFR Parts 264 and 265

Air pollution control, Container, 
Control device, Hazardous waste, 
Incorporation by reference, Inspection, 
Miscellaneous unit, Monitoring, 
Reporting and recordkeeping 
requirements, Standards, Surface 
impoundment, Tank, Waste 
determination.

40 CFR Part 270
Administrative practice and 

procedure, Air pollution control, 
Confidential business information, 
Hazardous waste, Permit, Permit 
modification, Reporting and 
recordkeeping requirements.
40 CFR Part 271

Administrative practice and 
procedure, Air pollution control, 
Confidential business information, 
Hazardous waste, Reporting and 
recordkeeping requirements.

Dated: November 15,1994.
Carol M. Browner,
The Administrator.

For the reasons set out in the 
preamble, title 40, chapter I, parts 9. 60, 
260, 262, 264, 265, 270, and 271 of the 
Code of Federal Regulations are 
amended as follows:

PART 9—OMB APPROVALS UNDER 
THE PAPERWORK REDUCTION ACT

1. The authority citation for part 9 
continues to read as follows:

Authority: 7 U.S.C. 135 ef seq., 136-136y; 
15 U.S.C. 2001, 2003,2005,2006, 2601-2671; 
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311,1313d, 1314,1321, 
1326,1330, 1344,1345 (d) and (e), 1361; E.O. 
11735, 38 FR 21242, 3 CFR, 1971-1975 
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 246,
3OOf, 300g, 300g-l, 300g-2, 300g-3, 300g-4, 
300g-5, 300g-6, 300j—1, 300j-2, 300j-3, 300j- 
4, 300j-9,1857 et seq., 6901-6992k, 7401- 
7671q, 7542, 9601-9657,11023,11048.

2. Section 9.1 is amended by adding 
new entities in numerical order to the 
table under the indicated headings to 
read as follows:

§ 9.1 OMB approvals under the Paperwork 
Reduction Act.
i t  "k ■k i t  i t

40 CFR citation T o ltS ""

Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, 
and Disposal Facilities

264.1089  .......... ............ . 2060-0318
264.1090   ............ .......... . 2060-0318

Interim Status Standards for Owners and 
Operators of Hazardous Waste Treat
ment, Storage, and Disposal Facilities

265.1090  ............................  2060-0318
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PART 60-STANDARDS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES

3. The authority citation for part 60 
continues to read as follows:

Authority: Sections 111,-361(a) of the 
Clean Air'Act as amended (42 U.S.C. 7411, *; 
7601(a)) unless otherwise noted.

4. Appendix A is amended by adding 
Method 25E:
Appendix A—Test Methods
*  *  i t  i t  i t . -

Method 25E—Determination of Vapor Phase 
Organic
Concentration in Waste Samples 
Introduction

Performance of this method should not be 
attempted by persons unfamiliar with the 
operation of a flame ionization detector (FID) 
nor by those who are unfamiliar with source 
sampling because knowledge beyond the. 
scope of this presentation is required.
1 . Applicability and Principle

1.1 Applicability. This method is 
applicable for determining the Vapor pressure 
of waste samples which represent waste 
which is or will be managed in tanks.

1.2 Principle, The headspace vapor of the 
sample is analyzed for carbon content by a 
headspace analyzer, which uses an FID.
2. Interferences

2.1 The analyst shall select the operating 
parameters best suited to-the requirements 
for a particular analysis. The analyst shall 
produce confirming data through an adequate 
supplemental analytical technique and have 
the data available for review by the 
Administrator.
3. Apparatus

3.1 Sampling. The following equipment 
is required:

3.1.1 Sample Containers. Vials, glass, 
with butyl rubber septa, Perkin-Elmer 
Corporation Numbers 0105-0129 (glass 
vials), B001-0728 (gray butyl rubber septum,

plug style), 0105-0131 (butyl rubber septa), 
or equivalent The seal must be made from 
butyl rubber. Silicone rubber seals are not 
acceptable.

3.1.2 Vial Sealer. Perkin-Elmer Number 
105-0106, or equivalent.

3.1.3 Gas-Tight Syringe. Perkin-Elm er 
Number 00230117, or equivalent.

3.1.4 The following equipment is 
required for sampling.

3.1.4.1 Tap.
3.1.4.2 Tubing. Telfon, 0.25-in. ID. Note: 

Mention of trade names or specific products 
does not constitute endorsement by the 
Environmental Protection Agency.

3.1.4.3 Cooling Coil. Stainless steel (304), 
0;25 in.-ID, equipped with a thermocouple at 
the coil outlet.

,3.2 Analysis. The following equipment is 
required:

3.2.1 Balanced Pressure Headspace 
Sampler. Perkin-Elmer HS-6, HS-100, or 
equivalent, equipped with a glass bead, 
column instead of a chromatographic 
column.

3.2.2 FID. An FID meeting the following 
specifications is required:

3.2.2.1 Linearity. A linear response (±5 
percent) over the operating range as 
demonstrated fey the procedures established 
in Section 6.1.2.
- 3.2.2.2 Range. A full scale range of 1 to 
10,000 ppm CH4. Signal attenuators shall be 
available to produce a minimum signal 
response of 10 percent of full scale.

3.2.3 Data Recording System. Analog 
strip chart recorder or digital integration 
system compatible with the FID for 
permanently recording the output of the 
detector.

3.2.4 Thermometer. Capable of reading 
temperatures in the range of 30° to 60°C with 
an accuracy of ±0.1°C.
4. Reagents

4.1 Analysis. The following items are 
required for analysis:

4.1.1 Hydrogen (H2). Zero grade.
4.1.2 Carrier Gas. Zero grade nitrogen, 

containing less than 1 ppm carbon (C) and 
less than 1 ppm carbon dioxide.

4-1.3 Combustion Gas. Zero grade air or 
oxygen as required by the FID.

4.2 Calibration and Linearity Check.
4.2.1 Stock Cylinder Gas Standard. 100 

percent propane. The manufacturer shall:
(a) Certify the gas coniposition to be 

accurate to ±3 percent or better (see Section 
4.2.1.1);

(b) Recommend a maximum shelf life over 
which the gas concentration does not change 
by greater than ±5 percent from the certified 
value; and

(c) Affix the date of gas cylinder 
preparation, certified propane concentration, 
and recommended maximum shelf life to the 
cylinder before shipment to the buyer.

4.2.1.1 Cylinder Standards Certification. 
The manufacturer shall certify the 
concentration of the calibration gas in the 
cylinder by (a) directly analyzing the 
cylinder and (b) calibrating his analytical 
procedure on the day of cylinder analysis. To 
calibrate his analytical procedure, the 
manufacturer shall use, as a minimum, a 
three-point calibration curve.

4.2.1.2 Verification of Manufacturer’s 
Calibration Standards. Before using, the 
manufacturer shall.verify each calibration 
standard by (a) comparing it to gas mixtures 
prepared in accordance with the procedure 
described in Section 7.1 of Method 106 of 
part 61, appendix B, or by (b) calibrating it 
against Standard Reference Materials (SRM’s} 
prepared by the National Bureau of 
Standards, if such SRM’s are available. The 
agreement between, the initially determined 
concentration value and the verification 
concentration value shall be within ±5 
percent. The manufacturer must reverify all 
calibration standards on a time interval 
consistent with the shelf life of the cylinder 
standards sold.
5. Procedure

5.1 Sampling.
5.1.1 Install a sampling tap to obtain the 

sample at a point which is most 
representative of the unexposed waste (where 
the waste has had minimum opportunity to 
volatilize to the atmosphere). Assemble the 
sampling apparatus as shown in Figure 25E-
1 .

BILLING CODE 6 5 6 0 -5 0 -P
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W ASTE L IN E

Figure 25E-1. Schematic of Sampling Apparatus.

BILLING CODE 6560-60-C
5.1.2 Begin sampling by purging the 

sample lines and cooling coil with at least 
four volumes of waste. Collect the purged 
material in a separate container and dispose 
of it properly.

5.1.3 After purging, stop the sample flow 
and transfer the Teflon sampling tube to a 
sample container. Sample at a flow rate such 
that the temperature of the waste is <10°C 
(<50°F). Fill the sample container halfway 
(±5 percent) and cap it within 5 seconds.
Store immediately in a cooler and cover with 
ice,

5.1.4 Alternative sampling techniques 
may be used upon the approval of the 
Administrator.

5.2 Analysis.
5.2.1 Allow one hour for the headspace 

vials to equilibrate at the temperature 
specified in the regulation. Allow the FID to 
warm up until a stable baseline is achieved 
on the detector.

5.2.2 Check the calibration of the FID 
daily using the procedures in Section 6.1.2.

5.2.3 Follow the manufacturer’s 
recommended procedures for the normal 
operation of the headspace sampler and FID.

5.2.4 Use the procedures in Sections 7.4 
and 7.5 to calculate the vapor phase organic 
vapor pressure in the samples.

5.2.5 Monitor the output of the detector 
to make certain that the results are being 
properly recorded.
6. Operational Checks and Calibration

Maintain a record of performance of each 
item. ’ „ , ^

6.1 Use the procedures in Section 6.1.1 to 
calibrate the headspace analyzer and FID and 
check for linearity before the system is first 
placed in operation, after any shutdown 
longer than 6 months, and after any 
modification of the system.

6.1.1 Calibration and Linearity. Use the 
procedures in Section 6.2.1 of Method 18 of 
Part 60, Appendix A, to prepare the 
standards and calibrate the flowmeters, using 
propane as the standard gas, Fill the 
calibration standard vials halfway (±5 
percent) with deionized water. Purge and fill 
the airspace with calibration standard.
Prepare a minimum of three calibration 
standards in triplicate at concentrations-that 
will bracket the applicable cutoff. For a cutoff 
of 5.2 kPa, prepare nominal concentrations of
30,000, 50,000, and 70,000 ppm as propane. 
For a cutoff of 27.6 kPa, prepare nominal 
concentrations of 200,000, 300,000, and
400.000 ppm as propane.

6.1.1.1 Use the procedures in Section
5.2.3 to measure the FID response of each 
standard. Use a linear regression analysis to 
calculate the values for the slope (k) and the 
y-intercept (b). Use the procedures in 
Sections 7.2 and 7.3 to test the calibration 
and the linearity.

6.1.2 Daily FID Calibration Check. Check 
the calibration at the beginning and at the 
end of the daily runs by using the following 
procedures. Prepare two calibration 
standards at the nominal cutoff concentration 
using the procedures in Section 6.1.1. Place 
one at the beginning and one at the end of 
the daily run. Measure the FID response of 
the daily calibration standard and use the 
values for k and b from the most recent 
calibration to calculate the concentration of 
the daily standard. Use an equation similar 
to 25E-2 to calculate the percent difference 
between the daily standard and C*. If the 
difference is within 5 percent, then the 
previous values for k and b may be used. 
Otherwise, use the procedures in Section
6.1.1 to recalibrate the FID.

7. Calculations
7.1 Nomenclature. »

A = Measurement of the area under the 
response curve, counts, 

b = y-intercept of the linear regression line. 
Ca = Measured vapor phase organic 

concentration of sample, ppm as 
propane.

Cma = Average measured vapor phase organic 
concentration of standard, ppm as 
propane.

Cm = Measured vapor phase organic 
concentration of standard, ppm as 
propane.

Cs = Calculated standard concentration, ppm 
as propane.

k = Slope of the linear regression line.
Pbar = Atmospheric pressure at analysis 

conditions, mm Hg (in. Hg).
P* = Organic vapor pressure in the sample, 

kPa (psi).
P = 1.333 X 10-7  kPa/[(mm Hg)(ppm)], (4.91 

X IO- 7 psi/[(in. HgHppm)])
7.2 Linearity. Use the following equation 

to calculate the measured standard 
concentration for each standard vial.
Cm = k A + b Eq. 25E-1

7.2.1 Calculate the average measured 
standard concentration (Cma) for each set of 
triplicate standards and use the following 
equation to calculate the percent difference 
(PD) between Cma and Cs.

PD= C s ~ C m a  xlOO Eq. 25E -2
c s

The instrument linearity is acceptable if 
the percent difference is within five for each 
standard.

7.3 Relative Standard Deviation (RSD). 
Use the following equation to calculate the 
RSD for each triplicate set of standards.
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RSD = — ...Cmâ  Eq. 25E - 3
r  V 2m̂a ' ^

The calibration is acceptable if the RSD is 
within five for each standard concentration.

7.4 Concentration, of organics in the 
headspace. Use the following equation to 
calculate the concentration of vapor phase 
organics in each sample.
Ca = kA + b Eq. 25E-4

7.5 Vapor Pressure of Organics in the 
Headspace Sample. Use the following 
equation to calculate the vapor pressure of 
organics in the sample.
P* = pPbarCa Eq. 25E-5 
* * * * *

PART 260—HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL

5. The authority citation for part 260 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921- 
6927, 6930, 6934, 6935, 6937, 6938, 6939, 
and 6974.

6. Section 260.11 is amended by 
adding the following references to the 
end of paragraph (a) and by revising the 
first sentence of paragraph (b) to read as 
follows:

§ 260.11 References.
(fi) * * * #
API Publication 2517, Third Edition, 

February 1989, "Evaporative Loss from 
External Floating-Roof Tanks,” available 
from the American Petroleum Institute, 
1220 L Street, Northwest, Washington, 
D'.C. 20005.

“ASTM Standard Test Method for 
Vapor Pressure—Temperature 
Relationship and Initial Decomposition 
Temperature of Liquids by 
Isoteniscope,” ASTM Standard D 2879- 
92, available from American Society for 
Testing and Materials (ASTM), 1916 
Race Street, Philadelphia, Pennsylvania 
19103;
*  *  ft ft - - *

(b) The references listed in paragraph 
(a) of this section are also available for 
inspection at the Office of the Federal 
Register, 800 North Capitol Street, NW., 
suite 700, Washington, DC. * * *

PART 262—STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS 
WASTE

8. The authority citation for part 262 
continues to read as follows:

Authority: 42 U.S.C. 6906, 6912(a), 6922, 
6923,6924,6925, 6937 and 6936, unless 
otherwise noted.

8a. Section 262.34 is amended by 
revising paragraphs (a)(l)(i), (a)(l)(ii) 
and (d)(2) as follows:

§ 262.34 Accumulation time.
(a) * * *

(1) * * *
(1) In containers and the generator 

complies with subparts IA  A, BB and CC 
of 40 CFR part 265; and/or

(ii) In tanks and the generator 
complies with subparts J, AA, BB and 
CC of 40 CFR part 265, except 
§§ 265.197(c) and 265.200; and/or
*  *  *  f t  ' f t

(d) * * *
(2) The generator complies with the 

requirements of subpart I of part 265 of 
this chapter, except for §§ 265.176 and 
265.178;
*  *  *  f t  f t

PART 264—STANDARDS FOR 
'  OWNERS AND OPERATORS OF 

HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES

~ J9. The authority citation for part 264 
continues to read as follows;

Authority: 42 U.S.C. 6905, 6912(a), 
6924 and 6925. ,

Subpart B—General Facility Standards 

§ 264.13 [Amended]

10. In § 264.13, paragraph (b)(6) is 
amended by adding "264.1083,” after 
the phrase "as specified in §§ 264.17, 
264.314, 264.341, 264.1034(d), 
264.1063(d),”

11. In § 264,13, paragraph (b)(8) is 
added to read as follows:

§ 264.13 General waste analysis.
*  f t  . f t  . f t  f t

(b) * * *
(8) For owners and operators seeking 

an exemption to the air emission 
standards of subpart CC in accordance 
with §264.1082—

(i) The procedures and schedules for 
waste sampling and analysis, and the 
analysis of test data to verify the 
exemption.

(ii) Each generator’s notice and 
certification of the volatile organic 
concentration in the waste if me waste 
is received from off site.
f t  f t  f t  ft. f t

§ 2 64 ,t5  [Amended]

12. In § 264.15, paragraph (b)(4) is 
amended by removing the word “and” 
after the phrase “frequencies called for 
in §§264.174,264.193, 264.195,
264.226» 264.254, 264.278, 264.303, 
264.347, 264.602, 264.1033,264.1052, 
264.1053,” and adding "264.1088, and 
264.1091(b),” after "264.1058,”,

Subpart E—Manifest System, 
Recordkeeping, and Reporting

13. Section 264.73 is amended by 
revising paragraphs (b)(3) and (b)(6) to 
read as follows:

§ 264.73 Operating record.
f t  f t  f t  i t  f t

(b) * * *
(3) Records and results of waste 

analyses and waste determinations 
performed as specified in §§ 264.13, 
264.17, 264.314, 264.341, 264.1034,
264.1063, 264.1083, 268.4(a), and 268.7 
of this chapter.
f t  f t  'i t  f t  f t

(6) Monitoring, testing or analytical 
data, and corrective action where 
required by subpart F of this part and 
§§ 264.19, 264.191, 264.193, 264.195, 
264.222, 264.223, 264.226, 264,252 
through 264.254, 264.276, 264.278, 
264.280, 264.302 through 264.304, 
264.309, 264.347, 264.602, 264.1034(c) 
through 264.304(f), 264.1035, 
264.1063(d) through 264.1063(i),
264.1064, 264.1088, 264.1089, and
264.1091.
f t  f t  *  *  *

14. Section 264.77 is amended by 
revising, paragraph (cj to read as follows:

§ 264.77 Additional reports.
f t  f t  f t  f t  f t

(c) As otherwise required by subparts 
F, K through N, AA, BB, and CC of this 
part.

Subpart I—Use and Management of 
Containers

15. Section 264.179 is added to read 
as follows;

§ 264.179 Air Emission Standards.
The owner or operator shall manage 

all hazardous waste placed in a 
container in accordance with the 
requirements of subpart CC of this part.

Subpart J—Tank Systems
16. Section 264.200 is added to read 

as follows:

§264.200 Air emission standards.
The owner or operator shall manage 

all hazardous waste placed in a tank in 
accordance with the requirements of 
subpart CC of this part.

Subpart K—Surface Impoundments
17. Section 264.232 is added to read 

as follows:

§  264.232 Air emission standards.
The owner or operator shall manage 

all hazardous waste placed in a surface 
impoundment in accordance with the 
requirements of subpart CC of this part.
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Subpart X—Miscellaneous Unit

§264.601 [Amended]
18. The introductory text of § 264.601 

is amended by adding the words “and 
subparts AA through ( X ” after 
“subparts I through O”.

Subpart AA—Air Emission Standards 
for Process Vents

19. Section 264.1033 is amended by 
revising paragraph (k)(2) and adding 
paragraph (m) to read as follows:

§ 264.1033 Standards: Closed-vent 
systems and control devices.
* " * * * *

(k) * * *
(2) Closed-vent systems shall be 

monitored to determine compliance 
with this section during the initial leak 
detection monitoring, which shall be 
conducted by the date that the facility 
becomes subject to the provisions of this 
section, annually, and at other times as 
requested by the Regional 
Administrator. For the annual leak 
detection monitoring after the initial 
leak detection monitoring, the owner or 
operator is not required to monitor those 
closed-vent system components which 
operate in vacuum service or those 
closed-vent system joints, seams, or 
other connections that are permanently 
or semi-permanently sealed (e.g., a 
welded joint between two sections of 
metal pipe or a bolted and gasketed pipe 
flange).
* * * * *

(m) The owner or operator using a 
carbon adsorption system shall 
document that all carbon removed from 
a carbon adsorption system to comply 
with § 264.1033(g) and § 264.1033(h) is 
managed in one of the following 
manners:

(l) Regenerated or reactivated in a 
thermal treatment unit that is permitted 
under subpart X of this part;

(2) Incinerated by a process that is 
permitted under subpart O of this part; 
or

(3) Burned in a boiler or industrial 
furnace that is permitted under subpart 
H of part 266 of this chapter.

20. In part 264, subpart CC is added 
to read as follows:
Subpart CC— Air Emission Standards for 
Tanks, Surface Impoundments, and 
Containers 
Sec. -y  :
264.1080 Applicability.
264.1081 Definitions.
264.1082 Standards: General.
264.1083 Waste determination proced u res.
264.1084 Standards: Tanks.
264.1085 Standards: Surface 

impoundments.
264.1086 Standards: Containers.

264.1087 Standards: Closed-vent systems 
and control devices.

264.1088 Inspection and monitoring 
requirements.

264.1089 Recordkeeping requirements.
264.1090 Reporting requirements.
264.1091 Alternative control requirements 

for tanks.

Subpart CC—Air Emission Standards 
for Tanks, Surface Impoundments, and 
Containers

§ 264.1080 Applicability.
(a) The requirements of this subpart 

apply to owners and operators of all 
facilities that treat, store, or dispose of 
hazardous waste in tanks, surface 
impoundments, or containers subject to 
either subparts I, J, or K of this part 
except as § 264.1 and paragraph (b) of 
this section provide otherwise.

(b) The requirements of this subpart 
do not apply to the following waste 
management units at the facility:

(1) A waste management unit that 
holds hazardous waste placed in the 
unit before June 5,1995, and in which 
no hazardous waste is added to the unit 
on or after June 5,1995.

(2) A container that has a design 
capacity less than or equal to 0.1 m3.

(3) A tank in which an owner or 
operator has stopped adding hazardous 
waste and the owner or operator has 
begun implementing or completed 
closure pursuant to an approved closure 
plan.

(4) A surface impoundment in which 
an owner or operator has stopped 
adding hazardous waste (except to 
implement an approved closure plan) 
and the owner or operator has begun 
implementing or completed closure 
pursuant to an approved closure plan.

(5) A waste management unit that is 
used solely for on-site treatment or 
storage of hazardous waste that is 
generated as the result of implementing 
remedial activities required under the 
corrective action authorities of RCRA 
sections 3004(u), 3004(v) or 3008(h), 
CERCLA authorities, or similar Federal 
or State authorities.

(6) A waste management unit that is 
used solely for the management of 
radioactive mixed waste in accordance 
with all applicable regulations under 
the authority of the Atomic Energy Act 
and the Nuclear Waste Policy Act.

(c) For the owner and operator of a 
facility subject to this subpart and who 
received a final permit under RCRA 
section 3005 prior to June 5,1995, the 
requirements of this subpart shall be 
incorporated into the permit when the 
permit is reissued in accordance with 
the requirements of 40 CFR 124.15 or 
reviewed in accordance with the 
requirements of 40 CFR 270.50(d). Until

such date when the owner and operator 
receive^ a final permit incorporating the 
requirements of this subpart, the owner 
and operator is subject to the 
requirements of 40 CFR part 265, 
subpart CC.

§ 264.1081 Definitions.
As used in this subpart, all terms shall 

have .the meaning given to them in 40 
CFR 265.1081, the Act, and parts 260 
through 266 of this chapter.

§ 264.1082 Standards: General.
(a) This section applies to the 

management of hazardous waste in 
tanks, surface impoundments, and 
containers subject to this subpart.

(b) The owner or operator snail 
control air emissions from each waste 
management unit in accordance with 
standards specified in §§ 264.1084 
through 264.1087 of this subpart, as 
applicable to the waste management 
unit, except as provided for in. 
paragraph (c) of this section.

(c) A waste management unit is 
exempted from standards specified in 
§§ 264.1084 through 264.1087 of this 
subpart provided that all hazardous 
waste placed in the waste management 
unit is determined by the owner or 
operator to meet either of the following 
conditions:

(1) The average VO concentration of 
the hazardous waste at the point of 
waste origination is less than 100 parts 
per million by weight (ppmw). The 
average VO concentration shall be 
determined by the procedures specified 
in § 264.1083(a) of this subpart.

(2) The organic content of the 
hazardous waste has been reduced by an 
organic destruction or removal process 
that achieves any one of the following 
conditions:

(i) A process that removes or destroys 
the organics contained in the hazardous 
waste to a level such that the average 
VO concentration of the hazardous 
waste at the point of waste treatment is 
less than the exit concentration limit 
(Ct) established for the process. The 
average VO concentration of the 
hazardous waste at the point of waste 
treatment and the exit concentration 
limit for the process shall be determined 
using the procedures specified in
§ 264.1083(b) of this subpart.

(ii) A process that removes or destroys 
the organics contained in the hazardous 
waste to a level such that the organic 
reduction efficiency (R) for the process 
is equal to or greater than 95 percent, 
and the average VO concentration of the 
hazardous waste at the point of waste 
treatment is less than 50 ppmw. The 
organic reduction efficiency for the 
process and the average VO
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concentration of the hazardous waste at 
the point of waste treatment shall be 
determined using the procedures 
specified in § 264.1083(b) of this 
subpart.

(iii) A process thaffemoves or 
destroys the organics contained in the 
hazardous waste to a level such that the 
actual organic mass removal rate (MR) 
for the process is greater than the 
required organic mass removal rate 
(RMR) established for the process. The 
required organic mass removal rate and 
the actual organic mass removal rate for 
the process shall be determined using 
the procedures specified in
§ 264.1083(b) of this subpart.

(iv) A biological process that destroys 
or degrades the organics contained in 
the hazardous waste, such that either of 
the following conditions is met:

(A) The organic reduction efficiency 
(R) for the process is equal to or greater 
than 95 percent, and the organic 
biodegradation efficiency (Rbio) for the 
process is equal to or greater than 95 
percent. The organic reduction 
efficiency and the organic 
biodegradation efficiency for the process 
shall be determined in accordance with 
the procedures specified in
§ 264.1083(b) of this subpart.

(B) The total actual organic mass 
biodegradation rate (MRbio) for all 
hazardous waste treated by the process 
is equal to or greater than the required 
organic mass removal rate (RMR). The 
required organic mass removal rate and 
the actual organic mass biodegradation 
rate for the process shall be determined 
using the procedures specified in
§ 264.1083(b) of this subpart.

(v) A process that removes or destroys 
the organics contained in the hazardous 
waste and meets all of the following 
conditions:

(A) All of the materials entering the 
process are hazardous wastes,

(B) From the point of waste 
origination through the point where the 
hazardous waste enters the process, the 
hazardous waste is continuously 
managed in waste management units 
which use air emission controls in 
accordance with the standards specified 
in §§ 264.1084 through 264.1087 of this 
subpart, as applicable to the waste 
management unit.

(C) The average VO concentration of 
the hazardous waste at the point of 
waste treatment is less than the lowest 
average VO concentration at the point of 
waste origination determined for each of 
the individual hazardous waste streams 
entering the process or 100 ppmw, 
whichever value is lower. The average 
VO concentration of each individual 
hazardous waste stream at the point of 
waste origination shall be determined

using the procedure specified in 
§ 264.1083(a) of this subpart. The 
average VO concentration of the 
hazardous waste at the point of waste 
treatment shall be determined using the 
procedure specified in § 264.1083(b) of 
this subpart.

(vi) Ahazardous waste incinerator for 
which the owner or operator has either:

(A) Been issued a final permit under 
40 CFR part 270, and designs and 
operates the unit in accordance with the 
requirements of Subpart O of this part; 
or

(B) Has certified compliance with the 
interim status requirements of 40 CFR 
part 265, subpart O.

(vii) A boiler or industrial furnace for 
which the owner or operator has either:

(A) Been issued a final permit under 
40 CFR part 270, and designs and 
operates the unit in accordance with the 
requirements of 40 CFR part 266, 
subpart H, or

(B) Has certified compliance with the 
interim status requirements of 40 CFR 
part 266, subpart H.

(d) When a process is used for the 
purpose of treating a hazardous waste to 
meet one of the sets of conditions 
specified in paragraphs (c)(2)(i) through
(c)(2)(v) of this section, each material 
removed from or exiting the process that 
is not a hazardous waste but has an 
average VO concentration equal to or 
greater than 100 ppmw shall be 
managed in a waste management unit in 
accordance with the requirements of 
paragraph (b) of this section.

(e) The Regional Administrator may at 
any time perform or request that the 
owner or operator perform a waste 
determination for a hazardous waste 
managed in a tank, surface 
impoundment, or container exempted 
from using air emission controls under 
the provisions of this section as follows:

(1) The waste determination for 
average VO concentration of a 
hazardous waste at the point of waste 
origination shall be performed using 
direct measurement in accordance with 
the applicable requirements of
§ 264.1083(a) of this subpart. The waste 
determination for a hazardous waste at 
the point of waste treatment shall be 
performed in accordance with the 
applicable requirements of § 264.1083(b) 
of this subpart.

(2) In a case when the owner or 
operator is requested to perform the 
waste determination, the Regional 
Administrator may elect to have an 
authorized representative observe the 
collection of the hazardous waste 
samples used for the analysis.

(3J In a case when the results of the 
waste determination performed or 
requested by the Regional Administrator

do not agree with the results of a waste 
determination performed by the owner 
or operator using knowledge of the 
waste, then the results of the waste 
determination performed in accordance 
with the requirements of paragraph
(e)(1) of this section shall be used to 
establish compliance with the 
requirements of this subpart.

(4) In a case when the owner or 
operator has used an averaging period 
greater than 1 hour for determining the 
average VO concentration of a 
hazardous waste at the point of waste 
origination, the Regional Administrator 
may elect to establish compliance with 
this subpart by performing or requesting 
that the owner or operator perform a 
waste determination using direct 
measurement based, on waste samples 
collected within a 1-hour period as 
follows:

(i) The average VO concentration of 
the hazardous waste at the point of 
waste origination shall be determined 
by direct measurement in accordance 
with the requirements of § 264.1083(a) 
of this subpart.

(ii) Results of the waste determination 
performed or requested by the Regional 
Administrator showing that the average 
VO concentration of the hazardous 
waste at the point of waste origination 
is equal to or greater than 100 ppmw 
shall constitute noncompliance with 
this subpart except in a case as provided 
for in paragraph (e)(4) (iii) of this 
section.

(iii) For the case when the average VO 
concentration of the hazardous waste at 
the point of waste origination 
previously has been determined by the 
owner or operator using an averaging 
period greater than 1 hour to be less 
than 100 ppmw but because of normal 
operating process variations the VO 
concentration of the hazardous w^te 
determined by direct measurement for 
any given 1-hour period may be equal 
to or greater than 100 ppmw, 
information that was used by the owner 
or operator to determine the average VO 
concentration of the hazardous waste
(e g., test results, measurements, 
calculations, and other documentation) 
and recorded in the facility records in 
accordance with the requirements of 
§ 264.1083(a) and § 264.1089 of this 
subpart shall be considered by the 
Regional Administrator together with 
the results of the waste determination 
performed or requested by the Regional 
Administrator in establishing 
compliance with this subpart.

§ 264.1083 Waste determi nation 
procedures.

(a) Waste determination procedure for 
average volatile organic (VO)
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concentration of a hazardous waste at 
the point of waste origination.

(1) An owner or operator shall 
determine the average VO concentration 
at the point of waste origination for each 
hazardous waste placed in waste 
management units exempted under the 
provisions of § 264.1082(c)(1) of .this 
subpart from using air emission controls 
in accordance with standards specified 
in § 264.1084 through § 264.1087 of this 
subpart, as applicable to the waste 
management unit.

(2) The VO concentration at the point 
of waste origination for a hazardous 
waste shall be determined in accordance 
with the procedures specified in 40 CFR 
265.1084(a)(2) through (a)(6) of this 
chapter.

(b) Waste determination procedures 
for treated hazardous waste.

(1) An owner or operator shall 
perform the applicable waste 
determinations for each treated 
hazardous waste placed in waste 
management units exempted under the 
provisions of § 264.1082(c)(2) of this 
subpart from using air emission controls 
in accordance with standards specified 
in § 264.1084 through § 264.1087 of this 
subpart, as applicable to the waste 
management unit.

(2) The waste determination for a 
treated hazardous waste shall be 
performed in accordance with the 
procedures specified in 40 CFR 
265.1084(b)(2) through (b)(10), as 
applicable to the treated hazardous 
waste.

(c) Procedure to determine the 
maximum organic vapor pressure of a 
hazardous waste in a tank.

(1) An owner or operator shall 
determine the maximum organic vapor 
pressure for each hazardous waste 
placed in tanks using air emission 
controls in accordance with standards 
specified in § 264.1084(c) of this 
subpart.

(2) The maximum organic vapor 
pressure of the hazardous waste shall be 
determined in accordance with the 
procedures specified in 40 CFR 
265.1084(c)(2) through (c)(4).

§ 264.1084 Standards: Tanks.
(a) This section applies to owners and 

operators of tanks subject to this subpart 
into which any hazardous waste is 
placed except for the following tanks:

(1) A tank in which all hazardous 
waste entering the tank meets the 
conditions specified in § 264.1082(c) of 
this subpart; or

(2) A tank used for biological 
treatment of hazardous waste in 
accordance with the requirements of 
§ 264.1082(c)(2)(iv) of this subpart.

(b) The owner or operator shall place 
the hazardous waste into one of the 
following tanks:

(1) A tank equipped with a cover (e.g., 
a fixed roof) that is vented through a 
closed-vent system to a control device 
in accordance with the requirements 
specified in paragraph (d) of this 
section;

(2) A tank equipped with a fixed roof 
and internal floating roof in accordance 
with the requirements of § 264.1091 of 
this subpart;

(3) A tank equipped with an external 
floating roof in accordance with the 
requirements of § 264.1091 of this 
subpart; or

(4) A pressure tank that is designed to 
operate as a closed system such that the 
tank operates with no detectable organic 
emissions at all times that hazardous 
waste is in the tank except as provided 
for in paragraph (g) of this section.

(c) As an alternative to complying 
with paragraph (b) of this section, an 
owner or operator may place hazardous 
waste in a tank equipped with a cover 
(e.g., a fixed roof) meeting the 
requirements specified in paragraph
(d)(1) of this section when the 
hazardous waste is determined to meet 
all of the following conditions:

(1) The hazardous waste is neither 
mixed, stirred, agitated, nor circulated 
within the tank by the owner or operator 
using a process that results in splashing, 
frothing, or visible turbulent flow on the 
waste surface during normal process 
operations;

(2) The hazardous waste in the tank 
is not heated by the owner or operator 
except during conditions requiring that 
the waste be heated to prevent the waste 
from freezing or to maintain adequate 
waste flow conditions for continuing 
normal process operations;

(3) The hazardous waste in the tank 
is not treated by the owner or operator 
using a waste stabilization process or a 
process that produces an exothermic 
reaction; and

(4) The maximum organic vapor 
pressure of the hazardous waste in the 
tank as determined using the procedure 
specified in § 264.1083(c) of this subpart 
is less than the following applicable 
value:

(i) If the tank design capacity is equal 
to or greater than 151 m3, then the 
maximum organic vapor pressure shall 
be less than 5.2 kPa;

(ii) If the tank design capacity is equal 
to or greater than 75 m3 but less than 
151 m3, then the maximum organic 
vapor pressure shall be less than 27.6 
kPa; or

(iii) If the tank design capacity is less 
than 75 m3, then the maximum organic

vapor pressure shall be less than 76.6 
kPa.

(d) To comply with paragraph (b)(1) of 
this section, the owner or operator sjiall 
design, install, operate, and maintain a 
cover that vents the organic vapors 
emitted from hazardous waste in the 
tank through a closed-vent system 
connected to a control device.

(1) The cover shall be designed and 
operated to meet the following 
requirements:

(1) The cover and all cover openings 
(e.g., access hatches, sampling ports, 
and gauge wells) shall be designed to 
operate with no detectable organic 
emissions when all cover openings are 
secured in a closed,, sealed position.

(ii) Each cover opening snail be 
secured in a closed, sealed position 
(e.g., covered by a gasketed lid or cap) 
at all times that hazardous waste is in 
the tank except as provided for in 
paragraph (f) of this section.

(2) The closed-vent system and 
control device shall be designed and 
operated in accordance with the 
requirements of § 264.1087 of this 
subpart.

(e) The owner and operator shall 
install, operate, and maintain enclosed 
pipes or other closed-systems, EPA 
considers a drain system that meets the 
requirements of 40 CFR 61.346(a)(1) or 
40 CFR 61.346(b)(1) through (b)(3) to be 
a “closed systems'*, to:

(1) Transfer all hazardous waste to the 
tank from another tank, surface 
impoundment, or container subject to 
this subpart except for those hazardous 
wastes that meet the conditions 
specified in § 264.1082(c) of this 
subpart; and

(2) Transfer all hazardous waste from 
the tank to another tank, surface 
impoundment, or container subject to 
this subpart except for those hazardous 
wastes that meet the conditions 
specified in § 264.1082(c) of this 
subpart.

(fj Each cover opening shall be 
secured in a closed, sealed position 
(e.g., covered by a gasketed lid) at all 
times that hazardous waste is in the 
tank except when it is necessary to use 
the cover opening to:

(1) Add, remove, inspect, or sample 
the material in the tank;

(2) Inspect, maintain, repair, or 
replace equipment located inside the 
tank; or

(3) Vent gases or vapors from the tank 
to a closed-vent system connected to a 
control device that is designed and 
operated in accordance with the 
requirements of § 264.1087 of this 
subpart.

(g) One or more safety devices which 
vent directly to the atmosphere may be
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used on the tank, cover, closed-vent 
system, or control device provided each 
safety device meets all of the following 
conditions:

(1) The safety device is not used for 
planned or routine venting of organic 
vapors from the tank or closed-vent 
system connected to a control device; 
and

(2) The safety device remains in a 
closed, sealed position at all times 
except when an unplanned event 
requires that the device open for the 
purpose of preventing physical damage 
or permanent deformation of the tank, 
cover, closed-vent system, or qontrol 
device in accordance with good 
engineering and safety practices for 
handling flammable, combustible, 
explosive, or other hazardous materials. 
An example of an unplanned event is a 
sudden power outage.

§264.1085 Standards: Surface 
impoundments.

(a) This section applies to owners and 
operators of surface impoundments 
subject to this subpart into which any 
hazardous waste is placed except for the %, 
following surface impoundments:

(1) A surface impoundment in which 
all hazardous waste entering the surface 
impoundment meets the conditions 
specified in § 264.1082(c) of this 
subpart; or

(2) A surface impoundment used for 
biological treatment of hazardous waste 
in accordance with the requirements of 
§ 264.1082(c)(2)(iv) of this subpart.

(b) The owner or operator shall place 
the hazardous waste into a surface 
impoundment equipped with a cover 
(e.g., an air-supported structure or a 
rigid cover) that is vented through a 
closed-vent system to a control device 
meeting the requirements specified in 
paragraph (d) of this section.

(c) As an alternative to complying 
with paragraph (b) of this section, an 
owner or operator may place hazardous 
waste in a surface impoundment 
equipped with a floating membrane 
cover meeting the requirements 
specified in paragraph (e) of this section 
when the hazardous waste is 
determined to meet all of the following 
conditions:

(1) The hazardous waste is neither 
mixed, stirred, agitated, nor circulated 
within the surface impoundment by the 
owner or operator using a process that 
results in splashing, frothing, or visible 
turbulent flow on the waste surface 
during normal process operations;

(2) The hazardous waste in the surface 
impoundment is not heated by the 
owner or operator; and

(3) The hazardous waste is not treated 
by the owner or operator using a waste

stabilization process or a process that 
produces an exothermic reaction.

(d) To comply with paragraph (b)(1) of 
this section, the owner or operator shall 
design, install, operate, and maintain a 
cover that vents the organic vapors 
emitted from hazardous waste in the 
surface impoundment through a closed- 
vent system connected to a control 
device.

(1) The cover shall be designed and 
operated to meet the following 
requirements:

(i) The cover and all cover openings 
(e.g., access hatches, sampling ports, 
and gauge wells) shall be designed to 
operate with no detectable organic 
emissions when all cover openings are 
secured in a closed, sealed position.

(ii) Each cover opening shall be
secured in the closed, sealed position 
(e.g., covered by a gasketed lid or cap) 
at all times that hazardous waste is in 
the surface impoundment except as m 
provided for in paragraph (g) of this 
section. *•

(iii) The closed-vent system and 
control device shall be designed and 
operated in accordance with § 264.1087 
of this subpart.

(e) To comply with paragraph (c) of 
this section, the owner or operator shall 
design, install, operate, and maintain a 
floating membrane cover that meets all 
of the requirements specified in 40 CFR 
265.1086(e)(1) through (e)(4).

(f) The owner or operator shall install, 
operate, and maintain enclosed pipes or 
other closed-systems, EPA considers a 
drain system that meets the 
requirements of 40 CFR 61.346(a)(1) or 
40 CFR 61.346(b)(1) through (b)(3) to be 
a “closed system’’, to:

(1) Transfer all hazardous waste to the 
surface impoundment from another 
tank, surface impoundment, or 
container subject to this subpart except 
for those hazardous wastes that meet the 
conditions specified in § 264.1082(c) of 
this subpart; and

(2) Transfer all hazardous waste from 
the surface impoundment to another 
tank, surface impoundment, or 
container subject to this subpart except 
for those hazardous wastes that meet the 
conditions specified in § 264.1082(c) of 
this subpart.

(g) Each cover opening shall be 
secured in the closed, sealed position 
(e.g., a cover by a gasketed lid nr cap) 
at all times that hazardous waste is in 
the surface impoundment except when 
it is necessary to use the cover opening 
to:

(1) Add, remove, inspect, or sample 
the material in the surface 
impoundment;

(2) Inspect, maintain, repair, or 
replace equipment located underneath 
the cover;

(3) Remove treatment residues from 
the surface impoundment in accordance 
with the requirements of 40 CFR 268.4; 
or

(4) Vent gases or vapors from the 
surface impoundment to a closed-vent 
system connected to a control device 
that is designed and operated in 
accordance with the requirements of
§ 264.1087 of this subpart.

(h) One or more safety devices that 
vent directly to the atmosphere may be 
installed on the cover, closed-vent 
system, or control device provided each 
device meets all of the following 
conditions:

(1) The safety device is not used for 
planned or routine venting of organic 
vapors frpm the surface impoundment 
or the closed-vent system connected to 
a control device; and

(2) The safety device remains in a 
closed, sealed position at all times 
except when an unplanned event 
requires that the device open for the 
purpose of preventing physical damage 
or permanent deformation of the cover, 
closed-vent system, or control device in 
accordance with good engineering and 
safety practices for handling flammable, 
combustible, explosive, or other 
hazardous materials. An example of an 
unplanned event is a sudden power 
outage.

§264.1086 Standards: Containers.
(a) This section applies to the owners 

and operators of containers having 
design capacities greater than 0.1 m3. 
subject to this subpart into which any 
hazardous waste is placed except for a 
container in which all hazardous waste 
entering the container meets the 
conditions specified in § 264.1082(c) of 
this subpart.

(b) An owner or operator shall manage 
hazardous waste in containers using the 
following procedures:

(1) The owner or operator shall place 
the hazardous waste into one of the 
following containers except when a 
container is used for hazardous waste 
treatment as required by paragraph 
(b)(2) of this section:

(i) A container that is equipped with 
a cover which operates with no 
detectable organic emissions when all 
container openings (e.g., lids, bungs, 
hatches, and sampling ports) are 
secured in a closed, sealed position. The 
owner or operator shall determine that
a container operates with no detectable 
emissions by testing each opening on 
the container for leaks in accordance 
with Method 21 in 40 CFR part 60, 
appendix A the first time any portion of
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the hazardous waste is placed into the 
container. If a leak is detected and 
cannot be repaired immediately, the 
hazardous waste shall be removed from 
the container and the container not used 
to meet the requirements of this 
paragraph until the leak is repaired and 
the container is retested.

(ii) A container having a design 
capacity less than or equal to 0.46 m3 
that is equipped with a cover and 
complies with all applicable 
Department of Transportation 
regulations on packaging hazardous 
waste for transport under 49 CFR part 
178. | 8

(A) A container that is managed in 
accordance with the requirements of 49 
CFR part 178 for the purpose of 
complying with this subpart is not 
subject to any exceptions to the 49 CFR 
part 178 regulations, except as noted in 
paragraph (b)(l)(ii)(B) of this section.

(B) A lab pack that is managed in 
accordance with the requirements of 49 
CFR part .178 for the purpose of 
complying with this subpart may 
comply with the exceptions for 
combination packagings specified in 49 
CFR 173.12(b).

(iii) A container that is attached to or 
forms a part of any truck, trailer, or 
railcar; and that has been demonstrated 
within the preceding 12 months to be 
organic vapor tight when all container 
openings are in a closed, sealed position 
(e.g., the container hatches or lids are 
gasketed and latched). For the purpose 
of meeting the requirements of this 
paragraph, a container is organic vapor 
tight if the container sustains a pressure 
change of not more than 750 pascals 
within 5 minutes after it is pressurized 
to a minimum of 4,500 pascals. This 
condition is to be demonstrated using 
the pressure test specified in Method 27 
of 40 CFR part 60, appendix A, and a 
pressure measurement device which has 
a precision of ±2.5 mm water and which 
is capable of measuring above the 
pressure at which the container is to be 
tested for vapor tightness.

(2) An owner or operator treating 
hazardous waste in a container by either 
a waste stabilization process, any 
process that requires the addition of 
heat to the waste, or any process that 
produces an exothermic reaction shall 
meet the following requirements:

(i) Whenever it is necessary for the 
container to be open dining the 
treatment process, the container shall be 
located inside an enclosure that is 
vented through a closed-vent system to 
a control device.

(ii) The enclosure shall be a structure 
that is designed and operated in 
accordance with the following 
requirements;

(A) The enclosure shall be a structure 
that is designed and operated with 
sufficient airflow into the structure to 
capture the organic vapors emitted from 
the hazardous waste in the container 
and vent the vapors through the closed- 
vent system to die control device.

(B) The enclosure may have 
permanent or temporary openings to 
allow worker access; passage of 
containers throtigh the enclosure by 
conveyor or other mechanical means; 
entry of permanent mechanical or 
electrical equipment; or to direct airflow 
into the enclosure. The pressure drop 
across each opening in the enclosure 
shall be maintained at a pressure below 
atmospheric pressure such that 
whenever an open container is placed 
inside the enclosure no organic vapors 
released from the container exit the 
enclosure through the opening. The 
owner or operator shall determine that 
an enclosure achieves this condition by 
measuring the pressure drop across each 
opening in the enclosure. If the pressure 
within the enclosure is equal to or 
greater than atmospheric pressure then 
the enclosure does not meet the 
requirements of this section.

(iii) The closed-vent system and 
control device shall be designed and 
operated in accordance with the 
requirements of § 264.1087 of this 
subpart.

(3) An owner or operator transferring 
hazardous waste into a container having 
a design capacity greater than 0.46 m3 
shall meet the following requirements:

(i) Hazardous waste transfer by 
pumping shall be performed using a 
conveyance system that uses a tube (e.g., 
pipe, hose) to add the waste into the 
container. During transfer of the waste 
into the container, the cover shall 
remain in place and all container 
openings shall be maintained in a 
closed, sealed position except for those 
openings through which the tube enters 
the container and as provided for in 
paragraph (c) of this section. The tube 
shall be positioned in a manner such 
that either the:

(A) Tube outlet continuously remains 
submerged below the waste surface at 
all times waste is flowing through the 
tube;

(B) Lower bottom edge of the tube 
outlet is located at a distance no greater 
than two inside diameters of the tube or 
15.25 cm, whichever distance is greater, 
from the bottom of the container at all 
times waste is flowing through the tube; 
or

(C) Tube is connected to a permanent 
port mounted on the bottom of the 
container so that the lower edge of the 
port opening inside the container is 
located at a distance equal to or less

than 15.25 cm from the container 
bottom.

(ii) Hazardous waste transferred by a 
means other than pumping shall be 
performed such that during transfer of 
the waste into the container, the cover 
remains in place and all container 
openings are maintained in a closed, 
sealed position except for those 
openings through which the hazardous 
waste is added and as provided for in 
paragraph (d) of this section.

(c) Each container opening shall be 
maintained in a closed, sealed position 
(e.g., covered by a gasketed lid) at all 
times that hazardous waste is in the 
container except when it is necessary to 
use the opening to:

(1) Add, remove, inspect, or sample 
the material in the container;

(2) Inspect, maintain, repair, or 
replace equipment located inside ihe 
container; or

(3) Vent gases or vapors from a cover 
located over or enclosing an open 
container to a closed-vent system 
connected to a control device that is 
designed and operated in accordance 
with the requirements of § 264.1087 of 
this subpart.

(d) One or more safety devices that 
vent directly to the atmosphere may be 
used on the container, cover, enclosure, 
closed-vent system, or control device 
provided each device meets all of the 
following conditions:

(1) The safety device is not used for 
planned or routine venting of organic 
vapors from the container, cover, 
enclosure, or closed-vent system 
connected to a control device; and

(2) The safety device remains in a 
closed, sealed position at all times 
except when an unplanned event 
requires that the device open for the 
purpose of preventing physical damage 
or permanent deformation of the 
container, cover, enclosure, closed-vent 
system, or control device in accordance 
with good engineering and safety 
practices for handling flammable, 
combustible, explosive, or other 
hazardous materials. An example of an 
unplanned event is a sudden power 
outage.

§264.1087 Standards: Closed-vent 
systems and control devices.

(a) This section applies to each 
closed-vent system and control device 
installed and operated by the owner or 
operator to control air emissions in 
accordance with standards of this 
subpart.

(b) The closed-vent system shall meet 
the following requirements:

(1) The closed-vent system shall route 
the gases, vapors, and fumes emitted 
from the hazardous waste in the waste
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management unit to a control device 
that meets the requirements specified in 
paragraph (c) of this section.

(2) The closed-vent system shall be 
designed and operated in accordance 
with the requirements specified in
§ 264.1033(k) of this part.

(3) If the closed-vent system contains 
one or more bypass devices that could 
be used to divert all or a portion of the 
gases, vapors, or fumes from entering 
the control device, the owner or 
operator shall meet the-following 
requirements:

(i) For each bypass device except as 
provided for in paragraph (b)(3)(ii) of 
this section, the owner or operator shall 
either:

(A) Install, calibrate, maintain, and 
operate a flow indicator at the inlet to 
the bypass device that indicates at least 
once every 15 minutes whether gas, 
vapor, or fume flow is present in the 
bypass device; or

(B) Secure a valve installed at the 
inlet to the bypass device in the closed 
position using a car-seal or a lock-and- 
key type configuration. The owner or 
operator shall visually inspect the seal 
or closure mechanism at least once 
every month to verify that the valve is 
maintained in the closed position.

(ii) Low leg drains, high point bleeds, 
analyzer vents, open-ended valves or 
lines, and safety devices are not subject 
to the requirements of paragraph 
(b)(3) (i) of this section.

(c) The control device shall meet the 
following requirements:

(1) The control device shall be one of 
the following devices:

(1) A control device designed and 
operated to reduce the total organic 
content of the inlet vapor stream vented 
to the control device by at least 95 
percent by weight;

(ii) An enclosed combustion device 
designed and operated in accordance 
with the requirements of § 264.1033(c) 
of this part; or

(iii) A flare designed and operated in 
accordance with the requirements of
§ 264.1033(d) of this part.

(2) The control device shall be 
operating at all times when gases, 
vapors, or fumes are vented from the 
waste management unit through the 
closed-vent system to the control 
device.

(3) The owner or operator using a 
carbon adsorption system to comply 
with paragraph (c)(1) of this section 
shall operate and maintain the control 
device in accordance with the following 
requirements:

(i) Following the initial startup of the 
control device, all activated carbon in 
the control device shall be replaced 
with fresh carbon on a regular basis in

accordance with the requirements of 
§ 264.1033(g) or § 264.1033(h) of this 
part.

(ii) All carbon removed from the 
control device shall be managed in 
accordance with the requirements of 
§ 264.1033(m) of this part.

(4) An owner or operator using a 
control device other than a thermal 
vapor incinerator, flare, boiler, process 
heater, condenser, or caibon adsorption 
systerni to comply with paragraph (c)(1) 
of this section shall operate and 
maintain the control device in 
accordance with the requirements of
§ 264.1033(j) of this part.

(5) The owner or operator shall 
demonstrate that a control device 
achieves the performance requirements 
of paragraph (c)(1) of this section as 
follows:

(i) An owner or operator shall 
demonstrate using either a performance 
test as specified in paragraph (c)(5)(iii) 
of this section or a design analysis as 
specified in paragraph (c)(5)(iv) of this 
section the performance of each control 
device except for the following:

(A) A flare;
(B) A boiler or process heater with a 

design heat input capacity of 44 
megawatts or greater;

(C) A boiler or process heater into 
which the vent stream is introduced 
with the primary fuel;

(D) A boiler or process heater burning 
hazardous waste for which the owner or 
operator has been issued a final permit 
under 40 CFR part 270 and designs and 
operates the unit in accordance with the 
requirements of 40 CFR part 266, 
subpart H; or

(E) A boiler or process heater burning 
hazardous waste for which thè owner or 
operator has certified compliance with 
the interim status requirements of 40 
CFR part 266, subpart H.

(ii) An owner or operator shall 
demonstrate the performance of each 
flare in accordance with the 
requirements specified in § 264.1033(e).

(iii) For a performance test conducted 
to meet the requirements of paragraph
(c)(5)(i) of this section, the owner or 
operator shall use the test methods and 
procedures specified in § 264.1034(c)(1) 
through (c)(4).

(iv) For a design analysis conducted 
to meet the requirements of paragraph 
(c)(5)(i) of this section, the design 
analysis shall meet the requirements 
specified in §264.1035(b)(4)(iii).

(v) The owner or operator shall 
demonstrate that a carbon adsorption 
system achieves the performance 
requirements of paragraph (c)(1) of this 
section based on the total quantity of 
organics vented to the atmosphere from 
all carbon adsorption system equipment

that is used for organic adsorption, 
organic desorption or carbon, 
regeneration, organic recovery, and 
carbon disposal.

(6) If the owner or operator and the 
Regional Administrator do not agree on 
a demonstration of control device 
performance using a design analysis 
then the disagreement shall be resolved 
using the results of a performance test 
performed by the owner or operator in 
accordance with the requirements of 
paragraph (c)(5)(iii) of this section. The 
Regional Administrator may choose to 
have an authorized representative 
observe the performance test.

§264.1088 Inspection and monitoring 
requirements.

(a) This section applies to an owner 
or operator using air emission controls 
in accordance with the requirements of 
§ 264.1084 through § 264.1087 of this 
subpart.

(b) Each cover used in accordance 
with requirements of § 264.1084 through 
§ 264.1086 of this subpart shall be 
visually inspected and monitored for 
detectable organic emissions by the 
owner or operator using the procedure 
specified in 40 CFR 265.1089(f)(1) 
through (f)(7) except as follows:

(1) An owner or operator is exempted 
from performing the cover inspection 
and monitoring requirements specified 
in 40 CFR 265.1089(f)(1) through (f)(7) 
for the following tank covers:

(1) A tank internal floating roof that is 
inspected and monitored in accordance 
with the requirements of § 264.1091 of 
this subpart; or

(ii) A tank external floating roof that 
is inspected and monitored in 
accordance with the requirements of 
§ 264.1091 of this subpart.

(2) If a tank is buried partially or 
entirely underground, an owner or 
operator is required to perform the cover 
inspection and monitoring requirements 
specified in 40 CFR 265.1089(f)(1) 
through (f)(7) only for those portions of 
the tank cover and those connections to 
the tank cover or tank body (e.g. fill 
ports, access hatches, gauge wells, etc.) 
that extend to o i  above the ground 
surface and can be opened to the 
atmosphere.

(3) An owner or operator is exempted 
from performing the cover inspection 
and monitoring requirements specified 
in 40 CFR 265.1089(f)(1) through (f)(7) 
for a container that meets all 
requirements specified in either
§ 264.1086(b)(l)(ii) or 
§ 264.1086(b)(l)(iii) of this subpart.

(4) An owner or operator is exempted 
from performing the cover inspection 
and monitoring requirements specified 
in 40 CFR 265.1089(f)(1) through (f)(7)
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fo r  an enclosure used to control air 
emissions from containers in 
accordance with the requirements of 
§ 264.1086(b)(2) of this subpart.

(c) Each closed-vent system used in
accordance with the requirements of 
§ 264.1087 shall be inspected and 
monitored by the owner or operator in 
accordance With the procedure specified 
in § 264.1033(k). * ..

(d) Each control device used in 
accordance with the requirements of 
§ 264.1087 of this subpart shall be 
inspected and monitored by the owner 
or operator in accordance with the 
procedures specified in § 264.1033(f) 
and § 264.1033(i).

(e) The owner or operator shall 
develop and implement a written plan 
and schedule to perform all inspection 
and monitoring requirements of this 
section. The owner or operator shall 
incorporate this plan and schedule into 
the facility inspection plan required 
under § 264.15.
§264.1089 Recordkeeping requirements.

(a) Each owner or operator of a facility 
subject to requirements in this subpart 
shall record and maintain the following 
information as applicable:

(1) Documentation for each cover 
installed on a tank in accordance with 
the requirements of § 264.1084(b)(2) or 
§ 264.1084(b)(3) of this subpart that 
includes information prepared by the 
owner or operator or provided by the 
cover manufacturer or vendor 
describing the cover design, and 
certification by the owner or operator 
that the cover meets the applicable 
design specifications as listed in 40 CFR 
265.1091(c).

(2) Documentation for each floating 
membrane cover installed on a surface 
impoundment in accordance with the 
requirements of § 264.1085(c) of this 
subpart that includes information 
prepared by the owner or Operator or 
provided by the cover manufacturer or 
vendor describing the cover design, and 
certification by the owner or operator 
that the cover meets the specifications 
listed in 40 CFR 265.1086(e),

(3) Documentation for each enclosure 
used to control air emissions from 
containers in accordance with the 
requirements of § 264.1086(b)(2)(i) of 
this subpart that includes information 
prepared by the owner or operator or 
provided by the manufacturer or vendor 
describing the enclosure design, and 
certification by the owner or operator 
that the enclosure meets the 
specifications listed in 
§264.1086(b)(2)(ii) of this subpart.

(4) Documentation for each closed- 
vent system and control device installed

in accordance with the requirements of 
§ 264.1087 of this subpart that includes:

(i) Certification that is signed and 
dated by the owner or operator stating 
that the control device is designed to 
operate at the performance level 
documented by a design analysis as 
specified in paragraph (a)(4)(ii) of this 
section or by performance tests as 
specified in paragraph (a)(4)(iii) of this 
section when the tank, surface 
impoundment, or container is or would 
be operating at capacity or the highest 
level reasonably expected to occur.

(ii) If a design analysis is used, then 
design documentation as specified in 
§ 264.1035(b)(4). The documentation 
shall include information prepared by 
the owner or operator or provided by 
the control device manufacturer or 
vendor that describes the control device 
design in accordance with
§ 264.1035(b)(4) (iii) and certification by 
the owner or operator that the control 
equipment meets the applicable 
specifications.

(iii) If performance tests are used, 
then a performance test plan as 
specified in § 264.1035(b)(3) and all test 
results.

(iv) Information as required by 
§ 264.1035(c)(1) and (c)(2).

(5) Records for all Method 27 tests - 
performed by the owner or operator for 
each container used to meet the 
requirements of § 264.1086(b)(l)(iii) of 
this subpart.

(6) Records for all visual inspections
conducted in accordance with the 
requirements of § 264.1088 of this 
subpart. -

f 7) Records for all monitoring for 
detectable organic emissions conducted 
in accordance with the requirements of 
§ 264.1088 of this subpart.

(8) Records of the date of each attempt 
to repair a leak, repair methods applied, 
and the date of successful repair.

(9) Records for all continuous 
monitoring conducted in accordance 
with the requirements of § 264.1088 of 
this subpart.

(10) Records of the management of 
carbon removed from a carbon 
adsorption system conducted in 
accordance with § 264.1087(c)(3)(ii) of 
this subpart.

(11) Records for all inspections of 
each cover installed on a tank in 
accordance with the requirements of 
§ 264.1084(b)(2) or § 264.1084(b)(3) of 
this subpart that includes information as 
listed in 40 CFR 265.1091(c).

(b) An owner or operator electing to 
use air emission controls for a tank in 
accordance with the conditions 
specified in § 264.1084(c) of this subpart 
shall record the following information:

(1) Date and time each waste sample 
is collected for direct measurement of 
maximum organic vapor pressure in 
accordance with § 264.1083(c) of this 
subpart.

(2) Results of each determination of 
the maximum organic vapor pressure of 
the waste in a tank performed in 
accordance with § 264.1083(c) of this 
subpart.

(3) Records specifying the tank 
dimensions and design capacity.

(c) An owner or operator electing to 
use air emission controls for a tank in 
accordance with the requirements of 
§ 264.1091 of this subpart shall record 
the information required by
§ 264^1091(c) of this subpart.

(d) An owner or operator electing not 
to use air emission controls for a 
particular tank, surface impoundment, 
or container subject to this subpart in 
accordance with the conditions 
specified in § 264.1082(c) of this subpart 
shall record the information used by the 
owner or operator for each waste 
determination (e.g., test results, 
measurements, calculations, and other 
documentation) in the facility operating 
log. If analysis results for waste samples 
are used for the waste determination, 
then the owner or operator shall record 
the date, time, and location that each 
waste sample is collected in accordance 
with applicable requirements of
§ 264.1083 of this subpart.

(e) An owner or operator electing to 
comply with requirements in 
accordance with § 264.1082(c)(2)(v) or 
§ 264.1082(c)(2)(vi) of this subpart shall 
record the identification number for the 
incinerator, boiler, or industrial furnace 
jn which the hazardous waste is treated.

(f) An owner or operator designating
a cover as unsafe to inspect and monitor 
pursuant to 40 CFR 265.1089(f)(5) or 
difficult to inspect and monitor 
pursuant to 40 CFR 265.1089(f)(6) shall 
record in a log that is kept in the facility 
operating record the following 
information:

(1) A list of identification numbers for 
tanks with covers that are designated as 
unsafe to inspect and monitor in 
accordance with the requirements of 40 
CFR 265.1089(f)(5), an explanation for 
each cover stating why the cover is 
unsafe to inspect and monitor, and the 
plan and schedule for inspecting and 
monitoring each cover.

(2) A list of identification numbers for 
tanks with covers that are designated as 
difficult to inspect and monitor in 
accordance with the requirements of 40 
CFR 265.1089(f)(6), an explanation for 
each cover stating why the cover is 
difficult to inspect and monitor, and the 
plan and schedule for inspecting and 
monitoring each cover.
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(g) All records required by paragraphs
(a) through (f) of this section except as 
required in paragraphs (a)(1) through
(a)(4) of this section shall be maintained 
in the operating record for a minimum 
of 3 years. All records required by 
paragraphs (a)(1) through (a)(4) of this 
section shall be maintained in the 
operating record until the air emission 
control equipment is replaced or 
otherwise no longer in service.

(h) The owner or operator of a facility 
that is subject to this subpart and to the 
control device standards in 40 CFR part 
60, subpart W  or 40 CFR part 61, 
subpart V may elect to demonstrate 
compliance with the applicable sections 
of this subpart by documentation either 
pursuant to this subpart, or pursuant to 
the provisions of 40 CFR part 60, 
subpart VV or 40 CFR part 61, subpart 
V, to the extent that the documentation 
required by 40 CFR parts 60 orBl 
duplicates the documentation required 
by this section.

§264.1090 Reporting requirements.
(a) Each owner or operator managing 

hazardous waste in a tank, surface 
impoundment, or container exempted 
from using air emission controls under 
the provisions of § 264.1082(c) shall 
report to the Regional Administrator 
each occurrence when hazardous waste 
is placed in the waste management unit 
in noncompliance with the conditions 
specified in § 264.1082(c)(1) or (c)(2) of 
this subpart, as applicable. Examples of. 
such occurrences include placing in the 
waste management unit a hazardous 
waste having an average VO 
concentration equal to or greater than 
100 ppmw at the point of waste 
origination; or placing in the waste 
management unit a treated hazardous 
waste which fails to meet the applicable 
conditions specified in
§ 264.1082(c)(2)(i) through (c)(2)(v) of 
this subpart. The owner or operator 
shall submit a written report within 15 
calendar days of the time that the owner 
or operator becomes aware of the 
occurrence. The written report shall 
contain the EPA identification number, 
facility name and address, a description 
of the noncompliance event and the 
cause, the dates of the noncompliance, 
and the actions taken to correct the 
noncompliance and prevent 
reoccurrence of the noncompliance. The 
report shall be signed and dated by an 
authorized representative of the owner 
or operator.

(b) Each owner or operator using air 
emission controls on a tank in 
accordance with the requirements
§ 264.1084(c) of this subpart shall report 
to the Regional Administrator each 
occurrence when hazardous waste is

managed in the tank in noncompliance 
with die conditions specified in 
§ 264.1084(c)(1) through (c)(4) of this 
subpart. The owner or operator shall 
submit a written report within 15 
calendar days of the time that the owner 
or operator becomes aware of the 
occurrence. The written report shall 
contain the EPA identification number, 
facility name and address, a description 
of the noncompliance event and the 
cause, the dates of the noncompliance, 
and the actions taken to correct the 
noncompliance and prevent 
reoccurrence of the noncompliance. The 
report shall be signed and dated by an 
authorized representative of the owner 
or operator.

(cj Each owner or operator using a 
control device in accordance with the 
requirements of § 264.1087 of this 
subpart shall subihit a semiannual 
written report to the Regional 
Administrator excepted as provided for 
in paragraph (d) of this section. The 
report shall describe each occurrence 
during the previous 6-month period 
when a control device is operated 
continuously for 24 hours or longer in 
noncompliance with the applicable 
operating values defined in 
§ 264.1035(c)(4) or when a flare is 
operated with visible emissions as 
defined in § 264.1033(d). The written 
report shall include the EPA 
identification number, facility name and 
address, and an explanation why the 
control device could not be returned to 
compliance within 24 hours, and 
actions taken to correct the 
noncompliance. The report shall be 
signed and dated by an authorized 
representative of the owner or operator.

(d) A report to the Regional 
Administrator in accordance with the 
requirements of paragraph (c) of this 
section is not required for a 6-month 
period during which all control devices 
subject to this subpart are operated by 
the owner or operator such that during 
no period of 24 hours or longer did a 
control device operate continuously in 
noncompliance with the applicable 
operating values defined in 
§ 264.1035(c)(4) or a flare operate with 
visible emissions as defined in 
§ 264.1033(d).

§264.1091 Alternative control 
requirements for tanks.

(a) This section applies to owners and 
operators of tanks electing to comply 
with § 264.1084(b)(2) or §264.1084(b)(3) 
of this subpart.

(1) The owner or operator electing to 
comply with § 264.1084(b)(2) of this 
subpart shall design, install, operate, 
and maintain a fixed roof and internal 
floating roof that meet the requirements

specified in 40 CFR 265.1091{a)(l)(i) 
through (a)(l)(ix).

(2) The owner or operator electing to 
comply with § 264.1084(b)(3) of this 
subpart shall design, install, operate, 
and maintain an external floating roof 
that meets the requirements specified in 
40 CFR 265.1091{a)(2)(i) through
(a)(2)(iii).

(b) The owner or operator shall 
inspect and monitor the control 
equipment in accordance with the 
following requirements:

(1) For a tank equipped with a fixed 
roof and internal floating roof in 
accordance with the requirements of 
paragraph (a)(1) of this section, the 
owner or operator shall perform the 
inspection and monitoring requirements 
specified in 40 CFR 265.1091(b)(1).

(2) For a tank equipped with an 
external floating roof in accordance with 
the requirements of paragraph (a)(2) of 
this section, the owner or operator shall 
perform the inspection and monitoring 
requirements specified in 40 CFR 
265.1091(b)(2).

(c) The owner or operator shall record 
the following information in the 
operating record in accordance with the 
requirements of § 264.1089(a)(1) and 
(a)(ll) of this subpart:

(1) For a tank equipped with a fixed 
roof and internal floating roof in 
accordance with the requirements of 
paragraph (a)(1) of this section, the 
owner or operator shall record the 
information listed in 40 CFR 
265.1091(c)(1).

(2) For a tank equipped with an 
external floating roof in accordance with 
the requirements of paragraph (a)(1) of 
this section, the owner or operator shall 
record the information listed in 40 CFR 
265.1091(c)(2).

PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES

21. The authority citation for part 265 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6924, 
6925, and 6935.

Subpart A—General
22. Section 265.1(b) is amended by 

revising the first sentence to read as 
follows:

§ 265.1 Purpose, scope, and applicability.
* * * * *

(b) Except as provided in 
§ 265.1080(b), the standards of this part, 
and of 40 CFR 264.552 and 40 CFR 
264.553, apply to owners and operators 
of facilities that treat, store or dispose of
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hazardous waste who have fully 
complied with the requirements for 
interim status under section 3005(e) of 
RCRA and § 270.10 of this chapter until 
either a permit is issued under section 
3005 of RCRA or until applicable part 
265 closure and post-closure 
responsibilities are fulfilled, and to 
those owners and operators of facilities 
in existence on November 19,1980 who 
have failed to provide timely 
notification as required by section 
3010(a) of RCRA and/or failed to file 
Part A of the permit application as 
required by 40 CFR 270.10 (e) and 
(g). *  *  *  . N  .
•k * * *

Subpart B— General Facility Standards

§ 265.13 [Amended]
23. In § 265.13, paragraph (b)(6) is 

amended by adding “265.1084,” after 
the phrase “as specified in §§ 265.200,
265.225, 265.252, 265.273, 265.314, 
265.341, 265.375, 265.402, 265.1034(d), 
265.1063(d),”.

24. In § 265.13, paragraph (b)(8) is 
added to read as follows:

§265.13 General waste analysis.
t * * * *

(b) * * *
(8) For owners and operators seeking 

an exemption to the air emission 
standards of Subpart CC of this part in 
accordance with § 265.1083—

(i) The procedures and schedules for 
waste sampling and analysis, and the 
analysis of test data to verify the 
exemption.

(ii) Each generator’s notice and 
certification of the volatile organic 
concentration in the waste if the waste 
is received from offsite.
* * * * *

§265.15 [Amended]
25. In § 265.15, paragraph (b)(4) is 

amended by removing the word “and” 
after the phrase “frequencies called for 
in §§ 265.174, 265.193, 265.195,
265.226, 265.260, 265.278, 265.304, 
265.347, 265.377, 265.403, 265.1033, 
265.1052,265.1053,” and adding 
“265.1089, and 265.1091(b),” after 
“265.1058,”.

Subpart E—Manifest System, 
Recordkeeping, and Reporting

26. Section 265.73 is amended by 
revising paragraphs (b)(3) and (b)(6) to 
read as follows:

§265.73 Operating record.
* * * * *

(b) * * *
(3) Records and results of waste 

analysis, waste determinations, and trial

tests performed as specified in 
§§ 265.13, 265.200, 265.225, 265.252, 
265.273, 265.314, 265.341, 265.375, 
265.402, 265.1034, 265.1063, 265.1084, 
268.4(a), and 268.7 of this chapter.
★  * * fr it

(6) Monitoring, testing or analytical 
data when required by §§ 265.19,
265.90, 265.94, 265.191, 265.193, 
265.195, 265.222, 265.223, 265.226, 
265.255, 265.259, 265.260, 265.276, 
265.278, 265.280(d)(1), 265.302 through 
265.304, 265.347, 265.377, 265.1034(c) 
through 265.1034(f), 265.1035, 
-265.1063(d) through 265.1063(i),
265.1064, 265.1089, 265.1090, and
265.1091.
•ft i t  *  i t  i t

27. Section 265.77 is amended by 
revising paragraph (d) to read as 
follows:

§ 265.77 Additional reports.
* * * *

(d) As otherwise required by Subparts 
AA, BB, and CC of this part.

Subpart I— Use and Management of 
Containers

28. Section 265.178 is added to read 
as follows:

§265.178 A ir emission standards.
The owner or operator shall manage 

all hazardous waste placed in a 
container in accordance with the 
requirements of subpart CC of this part.

Subpart J—Tank Systems
29. Section 265.202 is added to read 

as follows:

§ 265.202 A ir emission standards.
The owner or operator shall manage 

all hazardous waste placed in a tank in 
accordance with the requirements of 
subparts AA, BB, and CC of this part.

Subpart K—Surface Impoundments
30. Section 265.231 is added to read 

as follows:

§ 265.231 Air emission standards.
The owner or operator shall manage 

all hazardous waste placed in a surface 
impoundment in accordance with the 
requirements of subpart CC of this part.

Subpart AA—Air Emission Standards 
for Process Vents

31. Section 265.1033 is amended by 
revising paragraph (j)(2) and adding 
paragraph (1) to read as follows:

§ 265.1033 Standards: Closed-vent 
systems and control devices.
i t  - i t  i t  i t  i t

(j) * ‘  *

(2) Closed-vent systems shall be 
monitored to determine compliance 
with this section during the initial leak 
detection monitoring, which shall be 
conducted by the date that the facility 
becomes subject to the provisions of this 
section, annually, and at other-times as 
requested by the Regional 
Administrator. For the annual leak 
detection monitoring after the initial 
leak detection monitoring, the owner or 
operator is not required to monitor those 
closed-vent system components which 
continuously operate in vacuum service 
or those closed-vent system joints, 
seams, or other connections that are 
permanently or semi-permanently 
sealed (e.g., a welded joint between two 
sections of metal pipe or a bolted and 
gasketed pipe flange).
i t  i t  i t  i t  i t

(l) The owner or operator using a 
carbon adsorption system shall 
document that all carbon removed from 
the control device is managed in one of 
the following manners:

(1) Regenerated or reactivated in a 
thermal treatment unit that is permitted 
under subpart X of 40 CFR part 264 or 
subpart P of this part;

(2) Incinerated by a process that is 
permitted Under subpart O of 40 CFR 
part 264 or subpart O of this part; or

(3) Burned in a boileT or industrial 
furnace that is permitted under subpart 
H of part 266 of this chapter.

32. In 40 CFR part 265, subpart CC is 
added to read as follows:
Subpart CC— Air Emission Standards for 
Tanks, Surface Impoundments, and 
Containers
Sec.

'265.1080 Applicability.
265-1081 Definitions.
265.1082 Schedule for implementation of 

air emission standards.
265.1083 Standards: General.
265.1084 Waste determination procedures.
265.1085 Standards: Tanks.
265.1086 Standards: Surface 

impoundments.
265.1087 Standards: Containers.
265.1088 Standards: Closed-vent systems 

and control devices.
265.1089 Inspection and monitoring 

requirements.
265.1090 Recordkeeping requirements.
265.1091 Alternative tank emission control 

requirements.

Subpart CC—Air Emission Standards 
for Tanks, Surface Impoundments, and 
Containers

§265.1080 Applicability.
(a) The requirements of this subpart 

apply to owners and operators of all 
facilities that treat, store, or dispose of 
hazardous waste in tanks, surface 
impoundments, or containers subject to
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either subparts I, J, or K of this part 
except as § 265.1 and paragraph (b) of 
this section provide otherwise.

(b) The requirements of this subpart 
do not apply to the following waste 
management units at the facility:

(1) A waste management unit that 
holds hazardous waste placed in the 
unit before June 5,1995, and in which 
no hazardous waste is added to the unit 
on or after June 5,1995.

(2) A container that has a design 
capacity less than or equal to 0.1 m3.

(3) A tank in which an owner or 
operator has stopped adding hazardous 
waste and the owner or operator has 
begun implementing or completed 
closure pursuant to an approved closure 
plan.

(4) A surface impoundment in which 
an owner or operator has stopped 
adding hazardous waste (except to 
implement an approved closure plan) 
and the owner or operator has begun 
implementing or completed closure 
pursuant to an approved closure plan.

(5) A waste management unit that is 
used solely for on-site treatment or 
storage of hazardous waste that is 
generated as the result of implementing 
remedial activities required under the 
RCRA corrective action authorities of 
3004(u), 3004(v) or 3008(h), CERCLA 
authorities, or similar Federal or State 
authorities.

(6) A waste management unit that is 
used solely for the management of 
radioactive mixed waste in accordance 

,with all applicable regulations under 
the authority of the Atomic Energy Act 
and the Nuclear Waste Policy Act.

(c) For the owner and operator of a 
facility subject to this subpart who has 
received a final permit under RCRA 
section 3005 prior to June 5,1995, the 
following requirements apply:

(1) The requirements of 40 CFR part 
264, subpart CC shall be incorporated 
into the permit when the permit is 
reissued in accordance with the 
requirements of 40 CFR 124.15 or 
reviewed in accordance with the 
requirements of 40 CFR 270.50(d).

(2) Until the date when the permit is 
reissued in accordance with the 
requirements of 40 CFR 124.15 or 
reviewed in accordance with the 
requirements of 40 CFR 270.50(d), the 
owner and operator is subject to the 
requirements of this subpart.

§265.1081 Definitions.
As used in this subpart, all terms not 

defined herein shall have the meaning 
given to them in the Act and parts 260 
through 266 of this chapter.

Average volatile organic 
concentration or average VO 
concentration means the mass-weighted

average volatile organic concentration of 
a hazardous waste as determined in 
accordance with the requirements of 
§ 265.1084 of this subpart.

Cover means a device or system 
which is placed on or over a hazardous 
waste such that the entire hazardous 
waste surface area is enclosed and 
sealed to reduce air emissions to the 
atmosphere. A cover may have openings 
such as access hatches, sampling ports, 
and gauge wells that are necessary for 
operation, inspection, maintenance, or 
repair of the unit on which the cover is 
installed provided that each opening is • 
closed and sealed when not in use. 
Examples of covers include a fixed roof 
installed on a tank, a floating membrane 
cover installed on a surface 
impoundment, a lid installed on a 
drum, and an enclosure in which an 
open container is placed during waste 
treatment.

External floating roo f  means a 
pontoon or double-deck type floating 
roof that rests on the surface of a 
hazardous waste being managed in a 
tank that has no fixed roof.

Fixed roo f means a rigid cover that is 
installed in a stationary position so that 
it does not move with fluctuations in 
the level of the hazardous waste placed 
in a tank.

Floating membrane cover means a 
cover consisting of a synthetic flexible 
membrane material that rests upon and 
is supported by the hazardous waste 
being managed in a surface 
impoundment.

Floating roo f  means a pontoon-type or 
double-deck type cover that rests upon 
and is supported by the hazardous 
waste^being managed in a tank, and is 
equipped with a closure seal or seals to 
close the space between the cover edge 
and the tank wall.

Internal floating roo f means a floating 
roof that rests or floats on the surface 
(but not necessarily in complete contact 
with it) of a hazardous waste being 
managed in a tank that has a fixed roof.

Liquid-mounted seal means a foam or 
liquid-filled primary seal mounted in 
contact with the hazardous waste 
between the tank wall and the floating 
roof continuously around thé 
circumference of the tank.

Maximum organic vapor pressure 
means the equilibrium partial pressure 
exerted by the hazardous waste 
contained in a tank determined at the 
temperature equal to either: (1) the local 
maximum monthly average temperature 
as reported by the National Weather 
Service when the hazardous waste is 
stored or treated at ambient 
temperature; or (2) the highest calendar- 
month average temperature of the 
hazardous waste when the hazardous

waste is stored at temperatures above 
the ambient temperature or when the 
hazardous waste is stored or treated at 
temperatures below the ambient 
temperature.

No detectable organic emissions 
means no escape of organics from a 
device or system to the atmosphere as 
determined by an instrument reading 
less than 500 parts per million by 
volume (ppmv) above the background 
level at each joint, fitting, and seal when 
measured in accordance with the 
requirements of Method 21 in 40 CFR 
part 60, appendix A, and by no visible 
openings or defects in the device or 
system such as rips, tears, or gaps.

Point o f  waste origination means as 
follows:

(1) When the facility owner or 
operator is the generator of the 
hazardous waste, the point of waste 
origination means the point where a 
solid waste produced by a system, 
process, or waste management unit is 
determined to be a hazardous waste as 
defined in 40 CFR part 261.

[Note: In this case, this term is being used 
in a manner similar to the use of the term  
“point of generation” in air standards 
established for waste management operations 
under authority of the Clean Air Act in 40 
CFR parts 60, 61, and 63).

(2) When the facility owner and 
operator are not the generator of the 
hazardous waste, point of waste 
origination means the point where the 
owner or operator accepts delivery or 
takes possession of the hazardous waste.

Point o f  waste treatment means the 
point where a hazardous waste exits a 
waste management unit used to destroy, 
degrade, or remove organics in the 
hazardous waste.

Vapor-mounted seal means a foam- 
filled primary seal mounted 
continuously around the circumference 
of the tank so that there is an annular 
vapor space underneath the seal. The 
annular vapor space is bounded by the 
bottom of the primary seal, the tank 
wall, the hazardous waste surface, and 
the floating roof.

Volatile organic concentration or VO 
concentration means the fraction by 
weight of organic compounds in a 
hazardous waste expressed in terms of 
parts per million (ppmw) as determined 
by direct measurement using Method 
25D or by knowledge of the waste in 
accordance with the requirements of 
§ 265.1084 of this subpart.

Waste determination means 
perfofming all applicable procedures in 
accordance with the requirements of 
§ 265.1084 of this subpart to determine 
whether a hazardous waste meets 
standards specified in this subpart.
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Examples of a waste determination 
include performing the procedures in 
accordance with the requirements of 
§ 265.1084 of this subpart to determine 
the average VO concentration of a 
hazardous waste at the point of waste 
origination; the average VO 
concentration of a hazardous waste at 
the point of waste treatment and 
comparing the results to the exit 
concentration limit specified for the 
process used to treat the hazardous 
waste; determining the organic 
reduction efficiency and the organic 
biodegradation efficiency for a 
biological process used to treat a 
hazardous waste and comparing the 
results to the applicable standards; or 
the maximum volatile organic vapor 
pressure for a hazardous waste in a tank 
and comparing the results to the 
applicable standards.

Waste stabilization process means any 
physical or chemical process used to 
either reduce the mobility of hazardous 
constituents in a hazardous waste or 
eliminate free liquids as determined by 
Test Method 9095 (Paint Filter Liquids 
Test) in “Test Methods for Evaluating 
Solid Waste, Physical/Chemical 
Methods,” EPA Publication No. SW - 
846, Third Edition, September 1986, as 
amended by Update I, November 15, 
1992 (incorporated by reference—refer 
to § 260.11 of this chapter). A waste 
stabilization process includes mixing 
the hazardous waste with binders or 
other materials, and curing the resulting 
hazardous waste and binder mixture. 
Other synonymous terms used to refer 
to this process are “waste fixation” or 
‘ ‘waste solidification. ’ ’
§ 265.1082 Schedule for implementation of 
air emission standards.

(a) Owners or operators of facilities 
existing on June 5,1995, and subject to 
subparts I, J, and K of this part shall 
meet the following requirements:

(1) Install and begin operation of all 
control equipment required by this 
subpart by June 5,1995, except as 
provided for in paragraph (a)(2) of this 
section.

(2) When control equipment required 
by this subpart cannot be installed and 
in operation by June 5,1995, the owner 
or operator shall:

(i) Install and begin operation of the 
control equipment as soon as possible 
but no later than December 8,1997.

(ii) Prepare an implementation 
schedule that includes the following 
information: specific calendar dates for 
award of contracts or issuance of 
purchase orders for the control 
equipment, initiation of on-site 
installation of the control equipment, 
completion of the control equipment

installation, and performance of any 
testing to demonstrate that the installed 
equipment meets the applicable 
standards of this subpart.

(iii) For facilities subject to the 
recordkeeping requirements of § 265.73 
of this part, the owner or operator shall 
enter the implementation schedule 
specified in paragraph (a)(2)(ii) of this 
section in the operating record no, later 
than June 5,1995.

(iv) For facilities not subject to 
§ 265.73 of this part, the owner or 
operator shall enter the implementation 
schedule specified in paragraph (a)(2)(ii) 
of this section in a permanent, readily 
available file located at the facility no 
later than Jime 5,1995.

(b) Owners or operators of facilities in 
existence on the effective date of 
statutory or regulatory amendments 
under the Act that render the facility 
subject to subparts I, J, or K of this part 
shall meet the following requirements:

(1) Install and begin operation of all 
control equipment required by this 
subpart by the effective date of the 
amendment except as provided for in 
paragraph (b)(2) of this section.

(2) When control equipment required 
by this subpart cannot be installed and 
begin operation by the effective date of 
the amendment, the owner or operator 
shall:

(i) Install and operate the control 
equipment as soon as possible but no 
later than 30 months after the effective 
date of the amendment.

(ii) For facilities subject to the 
recordkeeping requirements of § 265.73, 
enter and maintain the implementation 
schedule specified in paragraph (a)(2)(ii) 
of this section in the operating record no 
later than the effective date of the 
amendment, or

(iii) For facilities not subject to
§ 265.73, the owner or operator shall 
enter and maintain the implementation 
schedule specified in paragraph (a)(2)(ii) 
of this section in a permanent, readily 
available file located at the facility site 
no later than the effective date of the 
amendment.

(c) The Regional Administrator may 
elect to extend the implementation date 
for control equipment at a facility, on a 
case by case basis, to a date later than 
December 8,1997, when special 
circumstances that are beyond the 
facility owner’s or operator’s control 
delay installation or operation of control 
equipment and the owner or operator 
has made all reasonable and prudent 
attempts to comply with the 
requirements of this subpart.

§ 265.1083 Standards: General.
(a) This section applies to the 

management of hazardous waste in

tanks, surface impoundments, and 
containers subject to this subpart.

(b) The owner or operator shall 
control air emissions from each waste 
management unit in accordance with 
standards specified in §265.1085 
through § 265.1088 of this subpart, as 
applicable to the waste management 
unit, except as provided for in 
paragraph (c) of this section.

(c) A waste management unit is 
exempted from standards specified in 
§ 265.1085 through § 265.1088 of this 
subpart provided that all hazardous 
waste placed in the waste management 
unit is determined by the owner or 
operator to meet either of the following 
conditions:

(1) The average VO concentration of 
the hazardous waste at the point of 
waste origination is less than 100 parts 
per million by weight (ppmw). The 
average VO concentration shall be 
determined by the procedures specified 
in § 265.1084(a) of this subpart.

(2) The organic content of the 
hazardous waste has been reduced by an 
organic destruction or removal process 
that achieves any one of the following 
conditions:

(i) A process that removes or destroys 
the organics contained in the hazardous 
waste to a level such that the average 
VO concentration of the hazardous 
waste at the point of waste treatment is 
less than the exit concentration limit 
(Ct) established for the process. The 
average VO concentration of the 
hazardous waste at the point of waste 
treatment and the exit concentration 
limit for the process shall be determined 
using the procedures specified in
§ 265.1084(b) of this subpart.

(ii) A process that removes or destroys 
the organics contained in the hazardous 
waste to a level such that the organic 
reduction efficiency (R) for the process 
is equal to or greater than 95 percent, 
and the average VO concentration of the 
hazardous waste at the point of waste 
treatment is less than 50 ppmw. The 
organic reduction efficiency for the 
process and the average VO 
concentration of the hazardous waste at 
the point of waste treatment shall be 
determined using the procedures 
specified in § 265.1084(b) of this 
subpart.

(iii) A process that removes or 
destroys the organics contained in the 
hazardous waste to a level such that the 
actual organic mass removal rate (MR) 
for the process is greater than the 
required organic mass removal rate 
(RMR) established for the process. The 
required organic mass removal rate and 
the actual organic mass removal rate for 
the process shall be determined using
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the procedures specified in 
§ 265.1084(b) of this subpart.

(iv) A biological process that destroys 
or degrades the organics contained in 
the hazardous waste, such that either of 
the following conditions is met:

(A) The organic reduction efficiency 
(R) for the process is equal to or greater 
than 95 percent, and the organic 
biodegradation efficiency (R b io ) for the 
process is equal to or greater than 95 
percent. The organic reduction 
efficiency and the organic 
biodegradation efficiency for the process 
shall be determined in accordance with 
the procedures specified in
§ 265.1084(b) of this subpart.

(B) The total actual organic mass 
biodegradation rate (MRbio) for all 
hazardous waste treated by the process 
is equal to or greater than the required 
organic mass removal rate (RMR). The 
required organic mass removal rate and 
the actual organic mass biodegradation 
rate for the process shall be determined 
using the procedures specified in
§ 265.1084(b) of this subpart.

(v) A process that removes or destroys 
the organics contained in the hazardous 
waste and meets all of the following 
conditions:

(A) All of the materials entering the 
process are hazardous wastes.

(B) From the point of waste 
origination through the point where the 
hazardous waste enters the process, the 
hazardous waste is continuously 
managed in waste management units 
which use air emission controls in 
accordance with the standards specified 
in § 265.1085 through § 265.1088 of this 
subpart, as applicable to the waste 
management unit.

(C) The average VO concentration of 
the hazardous waste at the point of 
waste-treatment is less than the lowest 
average VO concentration at the point of 
waste origination determined for each of 
the individual hazardous waste streams 
entering the process or 100 ppmw, 
whichever value is lower. The average 
VO concentration of each individual 
hazardous waste stream at the point of 
waste origination shall be determined 
using the procedure specified in
§ 265.1084(a) of this subpart. The 
average VO concentration of the 
hazardous waste at the point of waste 
treatment shall be determined using the 
procedure specified in § 265.1084(b) of 
this subpart.

(vi) A hazardous waste incinerator for 
which the owner or operator has either:

(A) Been issued a final permit under 
40 CFR part 270, and designs and 
operates the unit in accordance with the 
requirements of 40 CFR part 264, 
subpart O; or

(B) Has certified compliance with the 
interim status requirements of subpart O 
of this part.

(vii) A boiler or industrial furnace for 
which the owner or operator has either:

(A) Been issued a final permit under 
40 CFR part 270, and designs and 
operates the unit in accordance with the 
requirements of 40 CFR part 266, 
subpart H, or

(B) Has certified compliance with the 
interim status requirements of 40 CFR 
part 266, subpart H.

(d) When a process is used for the 
purpose of treating a hazardous waste to 
meet one of the sets of conditions 
specified in paragraphs (c)(2)(i) through
(c)(2)(v) of this section, each material 
removed from or exiting the process that 
is not a hazardous waste but has an 
average VO concentration equal to or 
greater than 100 ppmw shall be 
managed in a waste management unit in 
accordance with the requirements of 
paragraph (b) of this section.

(e) The Regional Administrator may at 
any time perform or request that the 
owner or operator perform a waste 
determination for a hazardous waste 
managed in a tank, surface 
impoundment, or container exempted 
from using air emission controls under 
the provisions of this section as follows:

(1) The waste determination for 
average VO concentration of a 
hazardous waste at the point of waste 
origination shall be performed using 
direct measurement in accordance with 
the applicable requirements of
§ 265.1084(a) of this subpart. The waste 
determination for a hazardous waste at 
the point of waste treatment shall be 
performed in accordance with the 
applicable requirements of § 265.1084(b) 
of this subpart.

(2) In a case when the owner or 
operator is requested to perform the 
waste determination, the Regional 
Administrator may elect to have an 
authorized representative observe the 
collection of the hazardous waste 
samples used for the analysis.

(3) In a case when the results of the 
waste determination performed or 
requested by the Regional Administrator 
do not agree with the results of a waste 
determination performed by the owner 
or operator using knowledge of the 
waste, then the results of the waste 
determination performed in accordance 
with the requirements of paragraph
(e)(1) of this section shall be used to 
establish compliance with the 
requirements of this subpart.

(4) In a case when the owner or 
operator has used an averaging period 
greater than 1 hour for determining the 
average VO concentration of a 
hazardous waste at the point of waste

origination, the Regional Administrator 
may elect to establish compliance with 
this subpart by performing or requesting 
that the owner or operator perform a 
waste determination using direct 
measurement based on waste samples 
collected within a 1-hour period as 
follows:

(i) The average VO concentration of 
the hazardous waste at the point of 
waste origination shall be determined 
by direct measurement in accordance 
with the requirements of § 265.1084(a) 
of this subpart.

(ii) Results of the waste determination 
' performed or requested by the Regional

Administrator showing that the average 
VO concentration of the hazardous 
waste at the point of waste origination 
is equal to or greater than 100 ppmw 
shall constitute noncompliance with 
this subpart except in a case as provided 
for in paragraph (e)(4)(iii) of this 
section.

(iii) For the case when the average V0 
concentration of the hazardous waste at 
the point of waste origination 
previously has been determined by the 
owner or operator using an averaging 
period greater than 1 hour to be less 
than 100 ppmw but because of normal 
operating process variations the VO 
concentration of the hazardous waste 
determined by direct measurement for 
any given 1-hour period may be equal • 
to or greater than 100 ppmw, 
information that was used by the owner 
or operator to determine the average VO 
concentration of the hazardous waste 
(e.g., test results, measurements, 
calculations, and other documentation) 
and recorded in the facility records in 
accordance with the requirements of
§ 265.1084(a) and § 265.1090 of this 
subpart shall be considered by the 
Regional Administrator together with 
the results of the waste determination 
performed or requested by the Regional 
Administrator in establishing 
compliance with this subpart,

§265.1084 Waste determination 
procedures.

(a) Waste determination procedure for 
volatile organic (VO) concentration of a 
hazardous waste at the point of waste 
origination.

(1) An owner or operator shall 
determine the average VO concentration 
at the point of waste origination for each 
hazardous waste placed in a waste 
management unit exempted under the. 
provisions of § 265.1083(c)(1) of this 
subpart from using air emission controls 
in accordance with standards specified 
in § 265.1085 through § 265.1088 of this 
subpart, as applicable to the waste  
management unit.
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(2) When the facility owner or 
operator is the generator of the 
hazardous waste, the owner or operator 
shall determine the average VO 
concentration of the hazardous waste 
using either direct measurement as 
specified in paragraph (a)(5) of this 
section or knowledge of the waste as 
specified in paragraph (a)(6) of this 
section for each hazardous waste 
generated as follows:

(i) When the hazardous waste is 
generated as part of a continuous 
process, the owner or operator shall:

(A) Perform an initial waste 
determination of the average VO 
concentration of the waste stream before 
the first time any portion of the material 
in the waste stream is placed in a waste 
management unit subject to this subpart, 
and thereafter update the information 
used for the waste determination at least 
once every 12 months following the date 
of the initial waste determination; and

(B) Perform a new waste 
determination whenever changes to the 
source generating the waste stream are 
reasonably likely to cause the average 
VO concentration of the hazardous 
waste to increase to a level that is equal 
to or greater than the applicable VO 
concentration limits specified in 
§265.1083 of this subpart.

(ii) When the hazardous waste is 
generated as part of a batch process that 
is performed repeatedly but not 
necessarily continuously, the owner or 
operator shall:

(A) Perform an initial waste 
determination of the average VO 
concentration for one or more 
representative waste batches generated 
by the process before the first time any _ 
portion of the material in the batches is 
placed in a waste management unit 
subject to this subpart, and thereafter 
update the information used for the 
waste determination at least once every 
12 months following the date of the 
initial waste determination; and

(B) Perform a new waste 
determination whenever changes to the 
process generating the waste batches are 
reasonably likely to cause the average 
VO concentration of the hazardous 
waste to increase to a level that is equal 
to or greater than the applicable VO 
concentration limits specified in
§ 265.1083 of this subpart.

(3) When the facility owner and 
operator is not the generator of the 
hazardous waste, the owner or operator 
shall determine the average VO 
concentration of the hazardous waste 
usmg either direct measurement as 
specified in paragraph (a)(5) of this 
section or knowledge of the waste as 
specified in paragraph (a)(6) of this

section for each hazardous waste 
entering the facility as follows:

(i) When the hazardous waste enters 
the facility as a Continuous flow of 
material through a pipeline or other 
means (e.g., wastewater stream), the 
owner or operator shall:

(A) Perform an initial waste 
determination of the waste stream 
before the first time any portion of the 
material in the waste stream is placed in 
a waste management unit subject to this 
subpart, and thereafter update the 
informatioil used for the waste 
determination at least once every 12 
months following the date of the initial 
waste determination; and

(B) Perform a new waste 
determination whenever changes to the 
source generating the waste stream are 
reasonably likely to cause the average 
VO concentration of the hazardous 
waste to increase to a level that is equal 
to or greater than the applicable VO 
concentration limits specified in
§ 265.1083 of this subpart.

(ii) When the hazardous waste enters 
the facility in a container, the owner or 
operator shall perform a waste 
determination for the material held in 
each container.

(4) .For the case when the average VO 
concentration of the hazardous waste is 
determined by the owner or operator to 
be less than 100 ppmw, but because of 
normal operating variations in the 
source or process generating the 
hazardous waste the VO concentration 
of the hazardous waste may be equal to 
or greater than 100 ppmw at any given 
time during the averaging period, the 
owner or operator shall prepare and 
enter in the facility operating record 
information that specifies the following:

(i) The maximum and minimum VO 
concentration values for the hazardous 
waste that occur during that averaging 
period used for the waste determination;

(ii) The operating conditions or 
circumstances under which the VO 
concentration of the hazardous waste 
will be equal to or greater than 100 
ppmw, and;

(iii) The information and calculations 
used by the owner or operator to 
determine the average VO concentration 
of the hazardous waste.

(5) Procedure for using direct 
measurement to determine average VO 
concentration of a hazardous waste at 
the point of waste origination,

(i) The owner or operator shall 
identify and record the point of waste 
origination for the hazardous waste. All 
waste samples used to determine the 
average VO concentration of the 
hazardous waste shall be collected at 
this point.

(ii) The owner or operator shall 
designate and record the averaging 
period to be usèd for determining the 
average VO concentration for the 
hazardous waste. The averaging period 
shall not exceed 1 year. An initial waste 
determination shall be performed for 
each averaging period.

(iii) The owner or operator shall 
identify each discrete quantity of the 
material composing the hazardous waste 
represented by the averaging period 
designated in paragraph (a)(5) (ii) of this 
section. An example of a discrete 
quantity of material composing a 
hazardous waste generated as part of a 
continuous process is the quantity of 
material generated during a process 
operating mode defined by a specific set 
of operating conditions which are 
normal for the process. An example of
a discrete quantity of material 
composing a hazardous waste generated 
as part of a batch process that is 
performed repeatedly but not 
necessarily continuously is the total 
quantity of material composing a single 
batch generated by the process. An * 
example of a discrete quantity of 
material composing a hazardous waste 
delivered to a facility in a container is 
the total quantity of material held in the 
container.

(iv) The following procedure shall be 
used measure the VO concentration for 
each discrete quantity of material 
identified in paragraph (a)(5)(iii) of this 
section:

(A) A sufficient number of samples, 
but no less than four samples, shall be 
collected to represent the organic 
composition for the entire discrete 
quantity of hazardous waste being 
tested. All of the samples shall be 
collected within a 1-hour period. 
Sufficient information shall be prepared 
and recorded to document the waste 
quantity represented by the samples 
and, as applicable, the operating 
conditions for the source or process 
generating the hazardous waste 
represented by the samples.

(B) Each sample shall be collected in 
accordance with the requirements 
specified in “Test Methods for 
Evaluating Solid Waste, Physical/ 
Chemical Methods,” EPA Publication 
No. SW-846, Third Edition, September 
1986, as amended by Update I, 
November 15,1992 (incorporated by 
reference—refer to § 260.11 of this 
chapter).

(C) Each collected sample shall be 
prepared and analyzed in accordance 
with the requirements of Method 25D in 
40 CFR part 60, appendix A.

(D) The measured VO concentration 
for the discrete quantity of hazardous 
waste shall be determined by using the



62 9 4 0  Federal Register / Vol. 59, No. 233 / Tuesday, December 6, 1994 / Rules and Regulations

results for all samples analyzed in 
accordance with paragraph (a)(5)(iv)(C) 
of this section and the following 
equation:

1 JL
C = —x £ C ;

n i=l
where:
C=Measured VO concentration of the 

discrete quantity of hazardous 
waste, ppmw.

i=Individual sample “i” of the 
hazardous waste collected in 
accordance with the requirements 
of SW—846.

n=Total number of samples of
hazardous waste collected (at least 
4) within a 1-hour period.

C,==VO concentration measured by
Method 25D for sample “i”, ppmw.

(v) The average VO concentration of 
the hazardous waste shall be 
determined using the following 
procedure:

(A) When the facility owner or 
operator is the generator of the 
hazardous waste, a sufficient number of 
VO concentration measurements for the 
hazardous waste shall be performed in 
accordance with the requirements of 
paragraph (a)(5)(iv) of this section to 
represent the complete range of 
hazardous waste organic compositions 
and quantities that occur during the 
entire averaging period due to normal 
variations in the operating conditions 
for each process operating mode 
identified for the source or process 
generating the hazardous waste.

(B) When the facility owner or 
operator is not the generator of the 
hazardous waste, a sufficient number of 
VO concentration measurements for the 
hazardous waste shall be performed in 
accordance with the requirements of 
paragraph (a)(5)(iv) of this section to 
represent the complete range of 
hazardous waste organic compositions 
and quantities that occur in the 
hazardous waste as received at the 
facility during the entire averaging 
period.

(C) The average VO concentration of 
the hazardous waste at the point of 
waste origination shall be calculated by 
using the results for all VO 
measurements performed in accordance 
with paragraph (a)(5)(iv) of this section 
and the following equation:

i m
Cave=— x l ( Q j X C i )

V T  j= 1
where:
Cave =Average VO concentration of the 

hazardous waste at the point of 
waste origination, ppmw.

j=Individual discrete quantity “j ” of the 
hazardous waste for which a VO 
concentration measurement is 
determined in accordance with the 
requirements of paragraph (a)(5)(iv) 
of this section.

m=Total number of VO concentration 
measurements determined in 
accordance with the requirements 
of paragraph (a)(5)(iv) of this 
section for the averaging period. 

QpMass of the discrete quantity of the 
hazardous waste represented by Çj, 
kg,

Qr=Total mass of the hazardous waste 
for the averaging period, kg. 

CpMeasured VO concentration of 
discrete quantity “j” for the 
hazardous waste determined in 
accordance with the requirements 
of paragraph (a)(5)(iv) of this 
section, ppmw.

(6) Procedure for using knowledge of 
the waste to determine the average VO 
concentration of a hazardous waste at 
the point of waste origination.

(i) The owner or operator shall 
identify and record the point of waste 
origination for the hazardous waste. All 
information used to determine the 
average VO concentration of the 
hazardous waste shall be based on the 
hazardous waste composition at this 
point.

(ii) The owner or operator shall 
designate and record the averaging 
period to be used for determining the 
average VO concentration for the 
hazardous waste. The averaging period 
shall not exceed 1 year. An initial waste 
determination shall be performed for 
each averaging period.

(iii) The owner or operator shall 
prepare and record sufficient 
information that documents the average 
VO concentration for the hazardous 
waste. Information may be used that is 
prepared by either the facility owner or 
operator or by the generator of the 
hazardous, waste. Examples of 
information that may be used as the ' 
basis for knowledge of the waste 
include: organic material balances for 
the source or process generating the 
waste; VO concentration measurements 
for the same type of waste performed in 
accordance with the procedure specified 
in paragraph (a)(5)(iv) of this section; 
previous individual organic constituent 
test data for the waste that are still 
applicable to the current waste 
management practices; documentation 
that the waste is generated by a process 
for which no organics-containing 
materials are used; previous test data for 
other locations managing the same type 
of waste; or other knowledge based on 
manifests, shipping papers, or waste 
certification notices.

(iv) If test data other than VO 
concentration measurements performed 
in accordance with the procedure 
specified in paragraph (a)(5)(iv) of this 
section are used as the basis for 
knowledge of the waste, then the owner 
or operator shall document the test 
method, sampling protocol, and the 
means by which sampling variability 
and analytical variability are accounted 
for in the determination of the average 
VO concentration. For example, an 
owner or operator may use individual 
organic constituent concentration test 
data that are validated in accordance 
with Method 301 in appendix A of 40 
CFR part 63 as the basis for knowledge 
of the waste.

(b) Waste determination procedures ,? 
for treated hazardous waste.

(1) An owner or operator shall 
perform the applicable waste 
determination for each treated 
hazardous waste placed in a waste 
management unit exempted under the 
provisions of § 265.1083(c)(2) of this 
subpart from using air emission controls 
in accordance with standards specified 
in § 265.1085 through § 265.1088 of this 
subpart, as applicable to the waste 
management unit.

(2) The owner or operator shall 
perform a waste determination for each : 
discrete quantity of treated hazardous 
waste as follows:

(i) When the hazardous waste is 
treated by a continuous process, the 
owner or operator shall:

(A) Perform an initial waste 
determination for the treated waste 
stream before the first time any portion 
of the material in the waste stream is 
placed in a waste management unit 
subject to this subpart, and thereafter 
update the information used for the 
waste determination at least once every 
12 months following the date of the 
initial waste determination; and

(B) Perform a new waste 
determination whenever changes to the 
hazardous waste streams fed to the 
process are reasonably likely to cause 
the characteristics of the hazardous 
waste at thappoint of waste treatment to 
change to levels that fail to achieve the 
applicable conditions specified in
§ 265.1083(c)(2) of this subpart.

(ii) When the hazardous waste is 
treated by a batch process that is 
performed repeatedly but not 
necessarily continuously, the owner or 
operator shall:

(A) Perform an initial waste 
determination for the treated hazardous 
waste in one or more representative 
batches treated by the process, and 
thereafter update the information used 
for the waste determination at least once
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every 12 months following the date of 
the initial waste determination; and

(B) Perform a new waste 
deterinination whenever changes to the 
hazardous waste treated by the process 
are reasonably likely to cause the 
characteristics of the hazardous waste at 
the point of waste treatment to change 
to levels that fail to achieve the 
applicable conditions specified in 
§ 265.1083(c)(2) of this subpart.

(3) The owner or operator shall 
designate and record the specific 
provision in § 265.1083(c)(2) of this 
subpart for which the waste 
determination is being performed. The 
waste determination for the treated 
hazardous waste shall be performed 
using the applicable procedures 
specified in paragraphs (b)^) through
(b)(10) of this section.

(4) Procedure to determine the 
average VO concentration of a 
hazardous waste at the point of waste 
treatment.

(i) The owner or operator shall 
identify and record the point of waste 
treatment for the hazardous waste. All 
waste samples used to determine the 
average VO concentration of the 
hazardous waste shall be collected at 
this point.

(ii) The owner or operator shall 
designate and record the averaging 
period to be used for determining the 
average VO concentration for the 
hazardous waste. The averaging period 
shall not exceed 1 year. An initial waste 
determination shall be performed for 
each averaging period.

(iii) The owner or operator shall 
identify each discrete quantity of the 
material composing the hazardous waste 
represented by the averaging period 
designated in paragraph (b)(4)(ii) of this 
section.

(iv) The following procedure shall be 
used measure the VO concentration for 
each discrete quantity of material 
identified in paragraph (b)(4)(iii) of this 
section:

(A) A sufficient number of samples, 
but no less than four samples, shall be, 
collected to represent the organic 
composition for the entire discrete 
quantity of hazardous waste being 
tested. All of the samples shall be 
collected within a 1-hour period. 
Sufficient information shall be prepared 
and recorded to document the waste 
quantity represented by the samples 
and, as applicable, the operating 
conditions for the process treating the 
hazardous waste represented by the 
samples.

(B) Each sample shall be collected in 
accordance with the requirements 
specified in “Test Methods for 
Evaluating Solid Waste, Physical/

Chemical Methods,” EPA Publication 
No. SW-846, Third Edition, September 
1986, as amended by Update I,
November 15,1992 (incorporated by 
reference—refer to § 260.11 of this 
Chapter).

(C) Each collected sample shall be 
prepared and analyzed in accordance 
with the requirements of Method 25D in 
40 CFR part 60, appendix A.

(D) The measured VO concentration 
for the discrete quantity of hazardous 
waste shall be determined by using the 
results for all samples analyzed in 
accordance with paragraph (b)(4)(iv)(C) 
of this section and the following 
equation:

1 n
c = - x £ c i

n ¡=1
where:
C = Measured VO concentration of the 

discrete quantity of hazardous 
waste, ppmw.

i = Individual sample “i” of the 
hazardous waste collected in 
accordance with the requirements 
of SW-846.

n = Total number of samples of
hazardous waste collected (at least 
4) within a 1-hour period.

Cj = VO concentration measured by 
Method 25D for sample “i”, ppmw.

(v) The average VO concentration of 
the hazardous waste at the point of 
waste treatment shall be determined 
using the following procedure:

(A) When the facility owner or 
operator is the generator of the 
hazardous waste, a sufficient number of 
VO concentration measurements for the 
hazardous waste shall be performed in 
accordance with the requirements of 
paragraph (b)(4)(iv) of this section to 
represent the complete range of 
hazardous waste organic compositions 
and quantities treated by the process 
during the entire averaging period.

(B) The average VO concentration of 
the hazardous waste at the point of 
waste treatment shall be calculated by 
using the results for all VO 
measurements performed in accordance 
with paragraph (b)(4)(iv) of this section 
and the following equation:

i m
Cave= - x I ( Q j x C j )

V T  j= l

where:
Cave = Average VO concentration of the 

hazardous waste at the point of 
waste treatment, ppmw. 

j = Individual discrete quantity “j” of 
the hazardous waste for which a VO 
concentration measurement is 
determined in accordance with the

requirements of paragraph (b)(4)(iv) 
of this section.

m = Total number of VO concentration 
measurements determined in 
accordance with the requirements 
of paragraph (b)(4)(iv) of this 
section for the averaging period.

Qj = Mass of the discrete quantity of the 
hazardous waste represented by Cj,
kg.

Qr = Total mass of the hazardous waste 
for the averaging period, kg.

Cj = Measured VO concentration of 
discrete quantity “j” for the 
hazardous waste determined in 
accordance with the requirements 
of paragraph (b)(4)(iv) of this 
section, ppmw.

(5) Procedure to determine the exit 
concentration limit (Ct) for a treated 
hazardous waste.

(i) The point of waste origination for 
each hazardous waste treated by the 
process at the same time shall be 
identified.

(ii) If a single hazardous waste stream 
is identified in paragraph (b)(5)(i) of this 
section, then the exit concentration 
limit (Ct) shall be 100 ppmw.

(iii) If more than one hazardous waste 
stream is identified in paragraph
(b)(5)(i) of this section, then the VO 
concentration of each hazardous waste 
stream at the point of waste origination 
shall be determined in accordance with 
the requirements of paragraph (a) of this 
section. The exit concentration limit (C,> 
shall be calculated by using the results 
determined for each individual 
hazardous waste stream and the 
following equation:

£ ( Q x x C x) f £ ( Q y xlOOppmw) 
r  _  xfJ_________ y=i _____________
'■'t m n

IQ>+IQ,
x=l y=l

where:
Ct = Exit concentration limit for treated 

hazardous waste, ppmw. 
x = Individual hazardous waste stream 

“x” that has a VO concentration 
less than 100 ppmw at the point of 
waste origination as determined in 
accordance with the requirements 
of § 265.1084(a).

y = Individual hazardous waste stream 
“y” that has a VO concentration 
equal to or greater than 100 ppmw 
at the point of waste origination as 
determined in accordance with the 
requirements of § 265.1084(a). 

m = Total number of “x” hazardous 
waste streams treated by process, 

n = Total number of “y” hazardous 
waste streams treated by process.
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Q* = Annual mass quantity of hazardous 
waste stream “x”, kg/yr.

Qy = Annual mass quantity of hazardous 
waste stream “y”, kg/yr.

Cx = Average VO concentration of 
hazardous waste stream “x” at the 
point of waste origination as 
determined in accordance with the 
requirements of § 265.1084(a), 
ppmw.

(6) Procedure to determine the organic 
reduction efficiency (R) for a treated 
hazardous waste.

(i) The organic reduction efficiency 
for a treatment process shall be 
determined based on results for a 
minimum of three consecutive runs.
The sampling time for each run shall be 
1 hour.

(ii) The point of each hazardous waste 
stream entering the process and each 
hazardous waste stream exiting the 
process that is to be included in the 
calculation of the organic reduction 
efficiency for the process shall be 
identified.

(iii) For each run, the following 
information shall be determined for 
each hazardous waste stream identified 
in paragraph (b)(6)(ii) of this section 
using the following procedures:

(A) The mass quantity of each 
hazardous waste stream entering the 
process (Qt>) and the mass quantity of 
each hazardous waste stream exiting the 
process (Qa) shall bo determined.

(B) The VO concentration of each 
hazardous waste stream entering the 
process (Cb) during the run shall be 
measured in accordance with the 
requirements of paragraphs (a)(5){iv)(A) 
through (a)(5)(iv)(D) of this section. The 
VO concentration of each hazardous 
waste stream exiting the process (Ca) 
during the run shall be determined in 
accordance with the requirements of 
paragraph (b)(4)(iv) of this section. 
Samples shall be collected as follows:

(1) For a continuous process, the 
samples of the hazardous waste entering 
and samples of the hazardous waste 
exiting the process shall be collected 
concurrently.

(2) For a batch process, the samples of 
the hazardous waste entering the 
process shall be collected at the time 
that the hazardous waste is placed in 
the process. The samples of the 
hazardous waste exiting the. process 
shall be collected as soon as practicable 
after the time when the process stops 
operation or the final treatment cycle 
ends.

(iv) The waste volatile organic mass 
flow entering the process (Eb) and the 
waste volatile organic mass flow exiting 
the process (Ea) shall be calculated by 
using the results determined in

accordance with paragraph (b)(6)(iii) of 
this section and the following equations:

Eb = - x Z ( 0 b j  * c bj)
1U n  i

1 in
B . = ^ S ( Q ^ C aj)

where:
Ea = Waste volatile organic mass flow 

exiting process, kg/hr.
Eb = Waste volatile organic mass flow 

entering process, kg/hr. 
m = Total number of runs (at least 3) 
j = Individual run “j”
Qbj -  Mass quantity of hazardous waste 

entering process during run “j”, kg/ 
hr.

Qaj = Average mass quantity of waste 
exiting process during run kg/ 
hr.

Caj = Measured VO concentration of 
hazardous waste exiting process 
during run “j” as determined in 
accordance with the requirements 
of § 265.1084(b)(4)(iv), ppmw.

Cbj = Measured VO concentration of 
hazardous waste entering process 
during run “j” as determined in 
accordance with the requirements 
of § 265.1084 (a)(5)(iv)(A) through
(a)(5)(iv)(D), ppmw.

(v) The organic reduction efficiency of 
the process shall be calculated by using 
the results determined in accordance 
with paragraph (b)(6)(iv) of this section 
and the following equation:

R = - b-~ Ea X l00%
E b

where:
R = Organic reduction efficiency, 

percent.
Eb = Waste volatile organic mass flow 

entering process as determined in 
accordance with the requirements 
of paragraph (b)(6) (iv) of this 
section, kg/hr.

Ea = Waste volatile organic mass flow 
exiting process as determined in 
accordance with the requirements 
of paragraph (b)(6)(iv) of this 
section, kg/hr.

(7) Procedure to determine the organic 
biodegradation efficiency (Rbio) for a 
treated hazardous waste.

(i) The fraction of organics 
biodegraded (Fbio) shall be determined 
using the procedure specified in 40 CFR 
part 63, appendix C of this chapter.

(ii) The organic biodegradation 
efficiency shall be calculated by using 
the following equation:
R bio = Fbio  x 100% 
where:

R*io = Organic biodegradation efficiency, 
percent

Fbio = Fraction of organic biodegraded as 
determined in accordance with the 
requirements of paragraph (b)(7)(i) 
of this section.

(8) Procedure to determine the 
required organic mass removal rate 
(RMR) for a treated hazardous waste.

(i) The point of waste origination for 
each hazardous waste treated by the 
process at the same time shall be 
identified,

(ii) For each hazardous waste stream 
identified in paragraph (b)(8)(i) of this 
section, the VO concentration of the 
hazardous waste stream at the point of 
waste origination shall be determined in 
accordance with the requirements of 
paragraph (a) of this section.

(iii) For each individual hazardous 
waste stream that has a volatile organic 
concentration equal to or greater than 
100 ppmw at the point of waste 
origination as determined in accordance 
with the requirements of paragraph
(b)(8)(ii) of this section, the average 
volumetric flow rate of hazardous waste 
at the point of waste origination and the 
density of the hazardous waste stream 
shall be determined.

(iv) The required organic mass 
removal rate for the hazardous waste 
shall be calculated by using the results 
determined for each individual 
hazardous waste stream in accordance 
with the requirements of paragraphs
(b)(8)(ii) and (b)(8)(iii) of this section 
and the following equation:

RMR = £
y=l

where:

Vy X k y X
i c y -1 0 0  ppmw j

10'

RMR = Required organic mass removal 
rate, kg/hr.

y = Individual hazardous waste stream 
“y” that has a volatile organic 
concentration equal to or greater 
than 100 ppmw at the point of 
waste origination as determined in 
accordance with the requirements 
of § 265.1084(a).

n = Total number of “y” hazardous 
waste streams treated by process.

Vy = Average volumetric flow rate of 
hazardous waste stream “y” at the 
point of waste origination, m3/hr.

ky = Density of hazardous waste stream 
“y”, kg/m3

Cy = Average VO concentration of 
hazardous waste stream “y” at the 
point of waste origination as 
determined in accordance with the 
requirements of § 265.1084(a), 
ppmw.
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(9) Procedure to determine the actual 
organic mass removal rate (MR) for a 
treated hazardous waste.

(i) The actual organic mass removal 
rate shall be determined based on 
results for a minimum of three 
consecutive runs. The sampling time for 
each run shall be 1 hour.

(ii) The waste volatile organic mass 
flow entering the process (Et>) and the 
waste volatile organic mass flow exiting 
the process (£a) shall be determined in 
accordance with (he requirements of 
paragraph (b){8)(§v) of this section.

(iii) The actual organic mass removal 
rate shall be calculated by using the 
results determined in accordance with 
the requirements of paragraph (b)(9):(ii) 
of this section and the following 
equation:
M R — E b  — £ a  
where:
MR = Actual organic mass removal rate, 

kg/hr.
Eb = Waste volatile organic mass flow 

entering process as determined in 
accordance with the requirements 
of paragraph {b)(8)tiv) of this 
section, kg/hr.

Ea = Waste volatile organic mass flow 
exiting process as determined in 
accordance with the requirements 
of paragraph (b)(6)(iv) of this 
section, kg/hr.

(10) Procedure to determine the actual 
organic mass biodegradation rate (MR*,«) 
for a treated hazardous waste.

(i) The actual organic mass 
biodegradation rate shall be determined 
based on results for a minimum of three 
consecutive runs. The sampling time for 
each run shall be 1 hour.

(11) The waste organic mass flow 
entering the process (Eb) shall be 
determined in accordance with the 
requirements of paragraph (b)(6)(iv) of 
this section.

(iii) The fraction of organic 
biodegraded {Fbio) shall he determined 
using the procedure specified in 40 CFR 
part 63, appendix C.

(iv) The actual organic mass 
biodegradation rate shall be calculated 
by using the mass flow rates and 
fraction of organic biodegraded 
determined in accordance with the 
requirements of paragraphs (b)(10)(ii)
^d (b)(10)(iii) of this section and the 
following equation:

where:
MR** = Actual organic mass 

biodegradation rate, kg/hr.
= Waste organic mass flow entering 

process as determined in 
accordance with the requirements 
of paragraph (b)(6)(iv) of this 
section, kg/hr.

Fbio = Fraction of organic biodegraded as 
determined in accordance with the 
requirements of paragraph 

- (b)(10)(iii) of this section.
(c) Procedure to determine the 

maximum organic vapor pressure of a 
hazardous waste in a tank.

(1) An owner or operator shall 
determine the maximum organic vapor 
pressure for each hazardous waste 
placed in a tank using air emission 
controls in accordance with standards 
specified in § 285.1085(c) of this 
subpart.

(2) An owner or operator shall use 
either direct measurement as specified 
in paragraph (c)(3) of this section or 
knowledge of the waste as specified by 
paragraph (c)(4) of this section to 
determine the maximum organic vapor 
pressure which is representative of the 
hazardous waste composition stored or 
treated in the tank.

(3) To determine the maximum 
organic vapor pressure of the hazardous 
waste by direct measurement, the 
following procedure shall be used:

(i) Representative samples o f the 
waste contained in the tank shall be 
collected. Sampling shall be conducted 
in accordance with the requirements 
specified in “Test Methods for 
Evaluating Solid Waste, Physical/ 
Chemical Methods,? EPA Publication 
No. SW-846, Third Edition, September 
1986, as amended by Update I, 
November 15,1992 (incorporated by 
reference—refer to § 260.11 of this 
chapter).

(ii) Any appropriate one of the 
following methods may be used to 
analyze the samples and compute the 
maximum organic vapor pressure:'

(A) Method 25E in 40 CFR part 60, 
appendix A;

(B) Methods described in American 
Petroleum Institute Publication 2517, 
Third Edition, February 1989, 
“Evaporative Loss from External 
Floating-Roof Tanks," (incorporated by 
reference—refer to § 260.11 of this 
chapter);

(C) Methods obtained from standard 
reference texts;

(D) ASTM Method 2879-92 
(incorporated by reference—refer to 
§ 260.11 of this chapter); or

(E) Any other method approved by the 
Regional Administrator.

(4) To determine the maximum 
organic vapor pressure of the hazardous 
waste by knowledge, sufficient 
information shall be prepared and 
recorded that documents the maximum 
organic vapor pressure of the hazardous 
waste in the tank. Examples of 
information that may be used include: 
documentation that the waste is

generated by a process for which no 
organics-containing materials are used; 
or that the waste is generated by a 
process for which at other locations it 
previously has been determined by 
direct measurement that the waste 
maximum organic vapor pressure is less 
than the maximum vapor pressure limit 
for the appropriate -design capacity 
category specified for the tank.

§ 265.1085 Standards: Tanks.
(a) This section applies to owners and 

operators of tanks subject to this subpart 
into which any hazardous waste is 
placed .except for the following tanks;

(1) A tank in which all hazardous 
waste entering the tank meets the 
conditions specified in §265.1083(c) of 
this subpart; or

(2) A tank used for biological 
treatment of hazardous waste in 
accordance with the requirements of 
§ 265.1083(c)(2)(iv) of thissubpart.

(b) The owner or operator shall place 
the hazardous waste into one of the 
following tanks:

(1) A tank equipped with a cover (e.g., 
a fixed roof) that is vented through a 
closed-vent system to a control device 
in accordance with the requirements 
specified in paragraph (dj of this 
section;

(2) A tank equipped with a fixed roof 
and internal floating roof in accordance 
with the requirements of § 265.1091 of 
this subpart;

(3) A tank equipped with an external 
floating roof in accordance with the 
requirements of § 265.1091 of this 
subpart; or
VT4) A pressure tank that is designed to 

operate as a closed system such that the 
tank operates with no detectable organic 
emissions at all times that hazardous 
waste is in the tank except as provided 
for in paragraph (g) of this section.

(c) As an alternative to complying 
with paragraph (b) o f this section, an 
owner or operator may place hazardous 
waste in a tank equipped with a cover 
(e.g., a fixed roof) meeting the 
requirements^specified in paragraph
(d)(1) of this section when the 
hazardous waste is determined to meet 
all of the following conditions:

(1) The hazardous waste is neither 
mixed, stirred, agitated, uor circulated 
within the tank by the owner or operator 
using a process that results in splashing, 
frothing, or visible turbulent flow on the 
waste surface during normal process 
operations;

(2) The hazardous waste in the tank 
is not heated by the owner or operator 
except during conditions requiring that 
the waste be heated to prevent the waste 
from freezing or to maintain adequate
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waste flow conditions for continuing 
normal process operations;

(3) The hazardous waste in the tank 
is not treated by the owner or operator 
using a waste stabilization process or a 
process that produces an exothermic 
reaction; and

(4) The maximum organic vapor 
pressure of the hazardous waste in the 
tank as determined using the procedure 
specified in § 265.1084(c) of this subpart 
is less than the following applicable 
value:

(i) If the tank design capacity is equal 
to or greater than 151 m3, then the 
maximum organic vapor pressure shall 
be less than 5.2 kPa;

(ii) If the tank design capacity is equal 
to or greater than 75 m3 but less than 
151 m3, then the maximum organic 
vapor pressure shall be less than 27.6 
kPa; or

(iii) If the tank design capacity is less 
than 75 m3, then the maximum organic 
vapor pressure shall be less than 76.6 
kPa.

(d) To comply with paragraph (b)(1) of 
this section, the owner or operator shall 
design, install, operate, and maintain a 
cover that vents the organic vapors 
emitted from hazardous waste in the 
tank through a closed-vent system 
connected to a control device.

(1) The cover shall be designed and 
operated to meet the following 
requirements:

(1) The cover and all cover openings 
(e.g., access hatches, sampling ports, 
and gauge wells) shall be designed to 
operate with no detectable organic 
emissions when all cover openings are 
secured in a closed, sealed position.

(ii) Each cover opening shall be 
secured in a closed, sealed position 
(e.g., covered by a gasketed lid or cap) 
at all times that hazardous waste is in 
the tank except as provided for in 
paragraph (f) of this section.

(2) The closed-vent system and 
control device shall be designed and 
operated in accordance with the 
requirements of § 265.1088 of this 
subp&rt.

(e) The owner and operator shall 
install, operate, and maintain enclosed 
pipes or other closed systems for the 
transfer of hazardous waste as described 
in paragraph (e)(1) or (e)(2) of this 
section. The EPA considers a drain 
system that meets the requirements of 
40 CFR 61.346(a)(1) or 40 CFR 
61.346(b)(1) through (b)(3) to be a closed 
system.

(1) Transfer all hazardous waste to the 
tank from another tank, surface 
impoundment, or container subject to 
this subpart except for those hazardous 
wastes that meet the conditions

specified in § 265.1083(c) of this 
subpart; and

(2) Transfer all hazardous waste from 
the tank to another tank, surface 
impoundment, or container subject to 
this subpart except for those hazardous 
wastes that meet the conditions 
specified in § 265.1083(c) of this 
subpart.

(f) Each cover opening shall be 
secured in a closed, sealed position 
(e.g., covered by a gasketed lid) at all 
times that hazardous waste is in the 
tank except when it is necessary to use 
the cover opening to:

(1) Add, remove, inspect, or sample 
the material in the tank;

(2) Inspect; maintain, repair, or 
replace equipment located inside the 
tank; or

(3) Vent gases or vapors from the tank 
to a closed-vent system connected to a 
control device that is designed and 
operated in accordance with the 
requirements of § 265.1088 of this 
subpart.

(g) One or more safety devices which 
vent directly to the atmosphere may be 
used on the tank, cover, closed-vent 
system, or control device provided each 
safety device meets all of the following 
conditions:

(1) The safety device is not used for 
planned or routine venting of organic 
vapors from the tank or the closed-vent 
system connected to a control device; 
and

(2) The safety device remains in a 
closed, sealed position at all times 
except when an unplanned event 
requires that the device open for the 
purpose of preventing physical damage 
or permanent deformation of the tank, 
cover, closed-vent system, or control 
device in accordance with good 
engineering and safety practices for 
handling flammable, combustible, 
explosive, or other hazardous materials. 
An example of an unplanned event is a 
sudden power outage.

§ 265.1086 Standards: su rface 
impoundments.

(a) This section applies to owners and 
operators of surface impoundments 
subject to this subpart into which any 
hazardous waste is placed except for the 
following surface impoundments:

(1) A surface impoundment in which 
all hazardous waste entering the surface 
impoundment meets the conditions 
specified in § 265.1083(c) of this 
subpart; or

(2) A surface impoundment used for 
biological treatment of hazardous waste 
in accordance with the requirements of 
§ 265.1083(c)(2)(iv) of this subpart.

(b) The owner or operator shall place 
the hazardous waste into a surface

impoundment equipped with a cover 
(e.g., an air-supported structure or a 
rigid cover) that is vented through a 
closed-vent system to a control device 
meeting the requirements- specified in 
paragraph (d) of this section.

(c) As an alternative to complying 
with paragraph (b) of this section, an 
owner or operator may place hazardous 
waste in a surface impoundment 
equipped with a floating membrane 
cover meeting the requirements 
specified in paragraph (e) of this section 
when the hazardous waste is 
determined to meet all of the following 
conditions:

(1) The hazardous waste is neither 
mixed, stirred, agitated, nor circulated 
within the surface impoundment by the 
owner or operator using a process that 
results in splashing, frothing, or visible 
turbulent flow on the waste surface 
during normal process operations;

(2) The hazardous waste in the surface 
impoundment is not heated by the 
owner or operator; and

(3) The hazardous waste in the surface 
impoundment is not treated by the 
owner or operator using a waste 
stabilization process or a process that 
produces an exothermic reaction.

(d) To comply with paragraph (b)(1) of 
this section, the owner or operator.shall 
design, install, operate, and maintain a 
cover that vents the organic vapors 
emitted from hazardous waste in the 
surface impoundment through a closed- 
vent system connected to a control 
device.

(1) The cover shall be designed, 
installed, operated, and maintained to 
meet the following requirements:

(i) The cover and all cover openings 
(e.g., access hatches, sampling ports, 
and gauge wells) shall be designed to 
operate with no detectable organic 
emissions when all cover openings are 
secured in a closed, sealed position.

(ii) Each cover opening snail be 
secured in the closed, sealed position 
(e.g., covered by a gasketed lid or cap) 
at all times that hazardous waste is in 
the surface impoundment except as 
provided for in paragraph (g) of this 
section.

(iii) The closed-vent system and 
control device shall be designed and 
operated in accordance with § 265.1088 
of this subpart.

(e) To comply with paragraph (c) of 
this section, the owner or operator shall 
design, install, operate, and maintain a 
floating membrane cover that meets all 
of the following requirements:

(1) The floating membrane cover shall 
be designed, installed, and operated 
such that at all times when hazardous 
waste is in the surface impoundment, 
the entire surface area of the hazardous
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waste is enclosed by the cover, and any 
air spaces underneath the cover are not 
vented to the atmosphere except during 
conditions specified in paragraph (h) of 
this section.

(2) The floating membrane cover and 
all cover openings (e.g., access hatches, 
sampling ports, and gauge wells) shall 
be designed to operate with no 
detectable organic emissions when all 
cover openings are secured in a closed, 
sealed position.

(3) Each cover opening shall be 
secured in a closed, sealed position 
(e.g., covered by a gasketed lid or cap) 
at all times that hazardous waste is in 
the surface impoundment except as 
provided for in paragraphs (g)(1) 
through (g)(3) of this section; and

(4) The synthetic membrane material 
used for the floating membrane cover 
shall be ei ther:

(i) High density polyethylene with a 
thickness no less than 2.5 mm; or

(ii) A material or a composite of 
different materials determined to have 
the following properties:

(A) Organic permeability properties 
that are equivalent to those of the 
material specified in paragraph (e)(4)(i) 
of this section; and

(B) Chemical and physical properties 
that maintain the material integrity for 
as long as the cover is in use. Factors 
that shall be considered in selecting the 
material include: the effects of contact 
with the waste managed in the 
impoundment, weather exposure, and 
cover installation and operation 
practices.

(f) The owner or operator shall install, 
operate, and maintain enclosed pipes or 
other closed systems for the transfer of 
hazardous waste as described in 
paragraph (f)(1) or (f)(2) of this section. 
The EPA considers a  drain system that 
meets the requirements of 40 CFR 
61.346(a)(1) or 40 CFR 61.346(b)(1) 
through (b)(3) to be a closed system.

(1) Transfer all hazardous waste to the 
surface impoundment from another 
tank, surface impoundment, or 
container subject to this subpart except 
for those hazardous wastes that meet the 
conditions specified in § 265,1083(c) of 
this subpart; and

(2) Transfer all hazardous waste from 
the surface impoundment to another 
lank, surface impoundment, or 
container Subject to this subpart except 
for those hazardous wastes that meet the 
conditions specified in § 265.1083(c) of 
this subpart.

(g) Each cover opening shall be 
secured in the closed, sealed position 
(e.g., covered by a gasketed fid or cap) 
et all timesthat hazardous waste is in 
the surface impoundment except when

it is necessary to use the cover opening 
to:

(1) Add, remove, inspect, or sample 
the material in the surface 
impoundment;

(2) Inspect, maintain, repair, or 
replace equipment located underneath 
the cover;

(3) Remove treatment residues from 
the surface impoundment in accordance 
with the requirements of 40 CFR 268.4; 
or

(4) Vent gases or vapors from the 
surface impoundment to a closed-vent 
system connected to a control device 
that is designed and operated in 
accordance with the requirements of
§ 265.1088 of this subpart

(h) One or more safety devices that 
vent directly to the atmosphere may be 
installed on the cover, closed-vent 
system, or control device provided each  
device meets a ll of the following 
conditions:

(1) The safety device is not used for 
planned or routine venting of organic 
vapors from the surface impoundment 
or the closed-vent system connected to 
a control device; and

(2) The safety device remains m a 
closed, sealed position at all times 
except when an unplanned event 
requires that the device open for the 
purpose of preventing physical damage 
or permanent deformation of the cover, 
closed-vent system, or control device in 
accordance with good engineering and 
safety practices for handling flammable, 
combustible, explosive, or other 
hazardous materials. An example of an 
unplanned event is a sudden power 
outage.

§ 265.1087 Standards: Containers.
(a) This section applies to the owners 

and operators of containers having 
design capacities greater than 0.1 m3 
subject to this subpart into winch any 
hazardous waste is placed except fora 
container in which all hazardous waste 
entering the container meets the 
conditions specified in § 265.1083(c) of 
this subpart.

(b) An owner or operator shall manage 
hazardous waste in  containers using the 
following procedures:

(1) The owner or operator shall place 
the hazardous waste into one of the 
following containers except when a 
container is used for hazardous waste 
treatment as required by paragraph
(b)(2) of this section:

(i) A container that is equipped with 
a cover which operates with no 
detectable organic emissions when all 
container openings (e,g,, lids, bungs, 
hatches, and sampling ports) are 
secured in  a closed, sealed position. The 
owner or operator shall determine that

a container operates with no detectable 
emissions by testing each opening on 
the container for leaks in accordance 
with Method 21 in 40 CFR part 60, 
appendix A the first time any portion of 
the hazardous waste is placed into the 
container. If a leak is detected and 
cannot be repaired immediately, the 
hazardous waste shall be removed from 
the container and the container not used 
to meet the requirements of this 
paragraph until the leak is repaired and 
the container is retested.

(ii) A container having a design 
capacity less than or equal to 0.46 m3 
that is equipped with a cover and 
complies with all applicable 
Department of Transportation 
regulations on packaging hazardous 
waste for transport under 49 CFR part 
178.

(A) A container that is managed in 
accordance with the requirements of 49 
CFR part 178 for the purpose of. 
complying with this subpart is not 
subject to any exceptions to the 49 CFR 
part 178 regulations, except as noted in 
paragraph (b){lXi»)(B) of this section.

(B) A lab pack that is managed in 
accordance with the requirements o f 49 
GFR part 178 for the purpose of 
complying with this subpart may 
comply with the exceptions for 
combination packagings specified in 49 
CFR 173.12(b).

(iii) A container that is attached to or 
forms a part of any truck, trailer, or 
railcar; and that has been demonstrated 
within the preceding 12 months to be 
organic vapor tight when all container 
openings are in a closed, sealed position 
(e.g., the container hatches or lids are 
gasketed and latched). For the purpose 
of meeting the requirements of this 
paragraph, a container is organic vapor 
tight if the container sustains a pressure 
change of not more than 750 pascals 
within 5 minutes after it is pressurized 
to a minimum o f4,500 pascals. This 
condition is to be demonstrated using 
the pressure test specified in Method 27 
of 40 CFR part 60, appendix A, and a 
pressure measurement device which has 
a precision of ±  2.5 mm water and 
which is capable of measuring above the 
pressure at which the container is to be 
tested for vapor tightness.

(2) An owner or operator treating 
hazardous waste in a container by either 
a waste stabilization process, any 
process that requires the addition of 
heat to the waste, or any process that 
produces an exothermic reaction shall 
meet the following requirements:

(i) Whenever it is necessary for the 
container to be open during the 
treatment process, the container shall be 
located inside an enclosure that is
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vented through a closed-vent system to 
a control device.

(ii) The enclosure shall be a structure 
that is designed and operated in 
accordance with the following 
requirements:

(A) The enclosure shall be a structure 
that is designed and operated with 
sufficient airflow into the structure to 
capture the organic vapors emitted from 
the hazardous waste in the container 
and vent the vapors through the closed- 
vent system to the control device.

(B) The enclosure may have 
permanent or temporary openings to 
allow worker access; passage of 
containers through the enclosure by 
conveyor or other mechanical means; 
entry of permanent mechanical or 
electrical equipment; or to direct airflow 
into the enclosure. The pressure drop 
across each opening in the enclosure 
shall be maintained at a pressure below 
atmospheric pressure such that 
whenever an open container is placed 
inside the enclosure no organic vapors 
released from the container exit the 
enclosure through the opening. The 
owner or operator shall determine that 
an enclosure achieves this condition by 
measuring the pressure drop across each 
opening in the enclosure. If the pressure 
within the enclosure is equal to or 
greater than atmospheric pressure then 
the enclosure does not meet the 
requirements of this section.

(iii) The closed-vent system and 
control device shall be designed and 
operated in accordance with the 
requirements of § 265.1088 of this 
subpart.

(3) An owner or operator transferring 
hazardous waste into a container having 
a design capacity greater than 0.46 m3 ' 
shall meet the following requirements:

(i) Hazardous waste transfer by 
pumping shall be performed using a 
conveyance system that uses a tube (e.g., 
pipe, hose) to add the waste into the 
container. During transfer of the waste 
into the container, the cover shall 
remain in place and all container 
openings shall be maintained in a 
closed, sealed position except for those 
openings through which the tube enters 
the container and as provided for in 
paragraph (c) of this section. The tube 
shall be positioned in a manner such 
that either the:

(A) Tube outlet continuously remains 
submerged below the waste surface at 
all times waste is flowing through the 
tube;

(B) Lower bottom edge of the tube 
outlet is located at a distance no greater 
than two inside diameters of the tube or 
15.25 cm, whichever distance is greater, 
from the bottom of the container at all

times waste is flowing through the tube; 
or

(C) Tube is connected to a permanent 
port mounted on the bottom of the 
container so that the lower edge of the 
port opening inside the container is 
located at a distance equal to or less 
than 15.25 cm from the container 
bottom.

(ii) Hazardous waste transferred by a 
means other than pumping shall be 
performed such that during transfer of 
the waste into the container, the cover 
remains in place and all container 
openings are maintained in a closed, 
sealed position except for those 
openings through which the hazardous 
Waste is added and as provided for in 
paragraph (d) of this section.

(c) Each container opening shall be 
maintained in a closed, sealed position 
(e.g., covered by a gasketed lid) at all 
times that hazardous waste is in the 
container except when it is necessary to 
use the opening to:

(1) Add, remove, inspect, or sample 
the material in the container;

(2) Inspect, maintain, repair, or 
replace equipment located inside the 
container; or

(3) Vent gases or vapors from a cover 
located over or enclosing an open 
container to a closed-vent system 
connected to a control device that is 
designed and operated in accordance 
with the requirements of § 265.1088 of 
this subpart.

(d) One or more safety devices that 
vent directly to the atmosphere may be 
used on the container, cover, enclosure, 
closed-vent system, or control device 
provided each device meets all of the 
following conditions:

(1) The safety device is not used for 
planned or routine venting of organic 
vapors from the container, cover, 
enclosure, or closed-vent system 
connected to a control device; and

(2) The safety device remains in a 
closed, sealed position at all times 
except when an unplanned event 
requires that the device open for the 
purpose of preventing physical damage 
or permanent deformation of the 
container, cover, enclosure, closed-vent 
system, or control device in accordance 
with good engineering and safety 
practices for handling flammable, 
combustible, explosive, or other 
hazardous materials. An example of an

. unplanned event is a sudden power 
outage.

§265.1088 Standards: Closed-vent 
systems and control devices.

(a) This section applies to each 
closed-vent system and control device 
installed and operated by the owner or 
operator to control air emissions in -

accordance with standards of this 
subpart.

(b) The closed-vent system shall meet 
the following requirements:

(1) The closed-vent system shall route 
the gases, vapors, and fumes emitted 
from the hazardous waste in the waste 
management unit to a control device 
that meets the requirements specified in 
paragraph (c) of this section.

(2) Tne closed-vent system shall be 
designed and operated in accordance 
with the requirements specified in
§ 265.1033(j) of this part.

(3) If the closed-vent system contains 
one or more bypass devices that could 
be used to divert all or a portion of the 
gases, vapors, or fumes from entering 
the control device, the owner or 
operator shall meet the following 
requirements:

(i) For each bypass device except as 
provided for in paragraph (b)(3)(ii) of 
this section, the owner or operator shall 
either:

(A) Install, calibrate, maintain, and 
operate a flow indicator at the inlet to 
the bypass device that indicates at least 
once every 15 minutes whether gas, 
vapor, or fume flow is present in the 
bypass device; or

(B) Secure the valve installed at the 
inlet to the bypass device in the closed 
position using a car-seal or a lock-and- 
key type configuration. The owner or 
operator shall visually inspect the seal 
or closure mechanism at least once 
every month to verify that the valve is 
maintained in the closed position.

(ii) Low leg drains, high point bleeds, 
analyzer vents, open-ended valves or 
lines, and safety devices are not subject 
to the requirements of paragraph 
(b)(3)(i) of this section.

(c) The control device shall meet the 
following requirements:

(1) The control device shall be one of 
the following devices:

(1) A control device designed and 
operated to reduce the total organic 
content of the inlet vapor stream vented 
to the control device by at least 95 
percent by weight;

(ii) An enclosed combustion device 
designed and operated in accordance 
with the requirements of § 265.1033(c); 
or

(iii) A flare designed and operated in 
accordance with the requirements of
§ 265.1033(d).

(2) The control device shall be 
operating at all times when gases, 
vapors, or fumes are vented from the 
waste management unit through the 
closed-vent system to the control 
device.

(3) The owner or operator using a 
carbon adsorption system to comply 
with paragraph (c)(1) of this section
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shall operate and maintain the control 
device in accordance with the following 
requirements:

(i) Following the initial startup of the 
control device, all activated carbon in 
the control device shall be replaced 
with fresh carbon on a regular basis in 
accordance with the requirements of
§ 265.1033(g) or § 265.1033(h).

(ii) All carbon removed from the 
control device shall be managed in 
accordance with the requirements of 
§265.1033(1).

(4) An owner or operator using a 
control device other than a thermal 
vapor incinerator, flare, boiler, process 
heater, condenser, or carbon adsorption 
system to comply with paragraph (c)(1) 
of this section shall operate and 
maintain the control device in 
accordance with the requirements of 
§265.1033(i).

(5) The owner or operator shall 
demonstrate that a control device 
achieves the performance requirements 
of paragraph (c)(1) of this section as 
follows:

(i) An owner or operator shall 
demonstrate using either a performance 
test as specified in paragraph (c)(5)(iii) 
of this section or a design analysis as 
specified in paragraph (c)(5)(iv) of this 
section the performance of each control 
device except for the following:

(A) A flare;
(B) A boiler or process heater with a 

design heat input capacity of 44 
megawatts or greater;

(C) A boiler or process heater into 
which the vent stream is introduced 
with the primary fuel;

(D) A boiler or process heater burning 
hazardous waste for which the owner or 
operator has been issued a final permit 
under 40 CFR part 270 and designs and 
operates the unit in accordance with the 
requirements of 40 CFR part 266, 
subpart H; or

(E) A boiler or process heater burning 
hazardous waste for which the owner or 
operator has certified compliance with 
the interim status requirements of 40 
CFR part 266, subpart H.

(ii) An owner or operator shall 
demonstrate the performance of each 
flare in accordance with the 
requirements specified in § 265.1033(e).

(iii) For a performance test conducted 
to meet the requirements of paragraph
(c)(5)(i) of this section, the owner or 
operator shall use the test methods and 
procedures specified in § 265.1034(c)(1) 
through (c)(4).

(iv) For a design analysis conducted 
to meet the requirements of paragraph
(o)(5)(i) of this section, the design 
analysis shall meet the requirements 
specified in § 265.1035(b)(4)(iii).

(v) The owner or operator shall 
demonstrate that a carbon adsorption 
system achieves the performance 
requirements of paragraph (c)(1) of this 
section based on the total quantity of 
organics vented to the atmosphere from 
all carbon adsorption system equipment 
that is used for organic adsorption, 
organic desorption or carbon 
regeneration, organic recovery, and 
carbon disposal.

(6) If the owner or operator and the 
Regional Administrator do not agree on 
a demonstration of control device 
performance using a design analysis 
then the disagreement shall be resolved 
using the results of a performance test 
performed by the owner or operator in 
accordance with the requirements of 
paragraph (c)(5) (iii) of this section. The 
Regional Administrator may choose to 
have an authorized representative 
observe the performance test.

§265.1089 Inspection and monitoring 
requirements.

(a) This section applies to an owner 
or operator using air emission controls 
in accordance with the requirements of 
§ 265.1085 through § 265.1088 of this 
subpart.

(b) Each cover used in accordance 
with requirements of § 265.1085 through 
§ 265.1087 of this subpart shall be 
visually inspected and monitored for 
detectable organic emissions by the 
owner or operator using the procedure 
specified in paragraph (f) of this section 
except as follows:

(1) An owner or operator is exempted 
from performing the cover inspection 
and monitoring requirements specified 
in paragraph (f) of this section for the 
following tank covers:

(1) A tank internal floating roof that is 
inspected and monitored in accordance 
with the requirements of § 265.1091 of 
this subpart; or

(ii) A tank external floating roof that 
is inspected and monitored in 
accordance with the requirements of 
§ 265.1091 of this subpart.

(2) If a tank is buried partially or 
entirely underground, an owner or 
operator is required to perform the cover 
inspection and monitoring requirements 
specified in paragraph (f) of this section 
only for those portions of the tank cover 
and those connections to the tank cover 
or tank body (e.g. fill ports, access 
hatches, gauge wells, etc.) that extend to 
or above the ground surface and can be 
opened to the atmosphere.

(3) An owner or operator is exempted 
from performing the cover inspection 
and monitoring requirements specified 
in paragraph (f) of this section for a 
container that meets all requirements

specified in either § 265.1087(b)(l)(ii) or 
§ 265.1087(b)(l)(iii) of this subpart.

(4) An owner or operator is exempted 
from performing the cover inspection 
and monitoring requirements specified 
in paragraph (f) of this section for an 
enclosure used to control air emissions 
from containers in accordance with the 
requirements of § 265.1087(b)(2) of this 
Subpart.

(c) Each closed-vent system used in 
accordance with the requirements of 
§ 265.1088 of this subpart shall be 
inspected and monitored by the owner 
or operator in accordance with the 
procedure specified in § 265.1033(j).

(d) Each control device used in 
accordance with the requirements of 
§ 265.1088 of this subpart shall be 
inspected and monitored by the owner 
or operator in accordance with the 
procedine specified in § 265.1033(f).

(e) The owner or operator shall 
develop and implement a written plan 
and schedule to perform all inspection 
and monitoring requirements of this 
section. The owner or operator shall 
incorporate this plan and schedule into 
the facility inspection plan required 
under 40 CFR 265.15.

(f) Inspection and monitoring of a 
cover in accordance with the 
requirements of paragraph (b) of this 
section shall performed as follows:

(1) The cover and all cover openings 
shall be initially visually inspected and 
monitored for detectable organic 
emissions on or before the date that the 
tank, surface impoundment, or 
container using the cover becomes 
subject to the provisions of this subpart 
and at other times as requested by the 
Regional Administrator.

(2) At least once every 6 months 
following the initial visual inspection 
and monitoring for detectable organic 
emissions required under paragraph
(f)(1) of this section, the owner and 
operator shall visually inspect and 
monitor the cover and each cover 
opening except for following cover 
openings;

(i) A cover opening that has 
continuously remained in a closed, 
sealed position for the entire period 
since the last time the cover opening 
was visually inspected and monitored 
for detectable emissions;

(ii) A cover opening that is designated 
as unsafe to inspect and monitor in 
accordance with paragraph (f)(5) of this 
section;

(iii) A cover opening on a cover 
installed and placed in operation before 
December 6,1994, that is designated as 
difficult to inspect and monitor in 
accordance with paragraph (f)(6) of this 
section.
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(3) To visually inspect a cover, the 
owner or operator shall view the entire 
cover surface and each cover opening in 
a closed, sealed position for evidence of 
any defect that may affect the ability of 
the cover or cover opening to continue 
to operate with no detectable organic 
emissions. A visible hole, gap, tear, or 
split in the cover surface or a cover 
opening is defined as a leak which shall 
be repaired in accordance with 
paragraph (f)(7) of this section.

(4) To monitor a cover for detectable 
organic emissions, the owner or 
operator shall use the following 
procedure:

(i) Method 21 in 40 CFR part 60, 
appendix A to test each cover seal and 
cover connection for detectable organic 
emissions. Seals on floating membrane 
covers shall be monitored around the 
entire perimeter of the cover at locations 
spaced no greater than 3 meters apart.

(ii) For ail cover connections and 
seals except for the seals around a v 
rotating shaft that passes through a 
cover opening, if the, monitoring 
instrument indicates detectable organic 
emissions (i.e., an instrument 
concentration reading greater than 500 
ppmv plus, the background level), then 
a leak is detected. Each detected leak 
shall be repaired in accordance with 
paragraph (f)(7) of this section.

(iii) For the seals around a rotating 
shaft that passes through a cover 
opening, if the monitoring instrument 
indicates a concentration reading greater 
than 10,000 ppmv, then a leak is 
detected. Each detected leak shall be 
repaired in accordance with paragraph
(f)(7) of this section.

(5) An owner or operator may 
designate a cover as an unsafe to inspect 
and monitor cover if all of the following 
conditions are met:

(i) The owner or operator determines 
that inspection or monitoring of the 
cover would expose a worker to 
dangerous, hazardous, or other unsafe 
conditions.

(ii) The owner or operator develops 
and implements a written plan and 
schedule to inspect the cover using the 
procedure specified in paragraph (f)(3) 
of this section and monitor the cover 
using the procedure specified in 
paragraph (f)(4) of this section as 
frequently as practicable during those 
times when a worker can safely access 
the cover.

(6) An owner or operator may 
designate a cover installed and placed 
in operation before December 6,1994, as 
a difficult to inspect and monitor cover 
if all of the following conditions are 
met:

(i) The owner or operator determines 
that inspection or monitoring the cover

requires elevating a worker to a height 
greater than 2 meters above a support 
surface; and

(ii) The owner and operator develops 
and implements a written plan and 
schedule to inspect the cover using the 
procedure specified in paragraph (f)(3) 
of this section, and to monitor the cover 
using the procedure specified in 
paragraph (f)(4) of this section at least 
once per calendar year.

(7) When a leak is detected by either 
of the methods specified in paragraph
(f)(3) or (f)(4) of this section, the owner 
or operator shall repair the leak in the 
following manner:

(i) The owner or operator shall make 
a first attempt at repairing the leak no 
later than 5 calendar days after the leak 
is detected. Repair of the leak shall be 
completed as soon as practicable, but no 
later than 15 calendar days after the leak 
is detected, if repair offoe leak cannot 
be complefèd within the 15-day period, 
except as provided in paragraph (f)(7)(ii) 
of this section, then the owner or 
operator shall not add hazardous waste 
to the tank, surface impoundment, or 
container on which the cover is 
installed until the repair of the leak is 
completed.

(ii) Repair of a leak detected on a 
cover installed on a tank or surface 
impoundment may be delayed beyond 
15 calendar days if the owner or 
operator determines that both of the 
following conditions occur:

(A) Repair of the leak requires first 
emptying the contents of the tank or 
surface impoundment; and

(B) Temporary .removal of the tank or 
surface impoundment from service will 
result in the unscheduled cessation of 
production from the process unit or 
operation of the waste management unit 
that is generating the hazardous waste 
managed in the tank or surface 
impoundment.

(iii) Repair of a leak determined by 
the owner or operator to meet the 
conditions specified in paragraph
(f)(7)(ii) of this section shall be 
performed at the next time the process, 
system, or waste management unit that 
is generating the hazardous waste 
managed in the tank or surface 
impoundment stops operation for any 
reason.

§265.1090 Recordkeeping requirements.
(a) Each owner or operator of a facility 

subject to requirements in this subpart 
shall record and maintain the following 
information as applicable:

(1) Documentation for each cover 
installed on a tank in accordance with 
the requirements of § 265.1085(b)(2) or 
§ 265.1085(b)(3) of this subpart that 
includes information prepared by the

owner or operator or provided by the 
cover manufacturer or vendor 
describing the cover design, and 
certification by the owner or operator 
that the cover meets the applicable 
design specifications as listed in 
§ 265.1091(c) of this subpart.

(2) Documentation for each floating 
membrane cover installed on a surface 
impoundment in accordance with the 
requirements of § 265.1086(c) of this 
subpart that includes information 
prepared by the owner or operator or 
provided by the cover manufacturer or 
vendor describing the cover design, and 
certification by the owner or operator 
that the cover meets the specifications 
listed in § 265.1086(e) of fois subpart.

(3) Documentation for each enclosure 
used to control air emissions from 
containers in accordance with foe 
requirements of §265.1087(b)(2)(i) of 
this subpart that includes information 
prepared by foe owner or operator or 
provided by foe manufacturer or vendor 
describing foe enclosure design, and 
certification by foe owner or operator 
that foe enclosure meets foe 
specifications listed in
§ 265.1087(b)(2)(ii) of this subpart.

(4) Documentation for each closed- 
vent system and control device installed 
in accordance with foe requirements of 
§ 265.1088 of this subpart that includes:

(i) Certification that is signed and 
dated by the owner or operator stating 
that foe control device is designed to 
operate at the performance level 
documented by a design analysis as 
specified in paragraph (a)(4)(ii) of this 
section or by performance tests as 
specified in paragraph (a)(4)(iii) of this 
section when foe tank, surface 
impoundment, or container is or would 
be operating at capacity or foe highest 
level reasonably expected to occur.

(ii) If a design analysis is used, then 
design documentation as specified in 
§ 265.1035(b)(4). The documentation 
shall include information prepared by 
the owner or operator or provided by 
foe control device manufacturer or 
vendor that describes foe control device 
design in accordance with
§ 265.1035(b)(4)(iii) and certification by 
foe owner or operator that foe control 
equipment meets foe applicable 
specifications.

(iii) If performance tests are used, 
then a performance test plan as 
specified in § 265.1035(b)(3) and all test 
results.

(iv) Information as required by
§ 265.1035(c)(1) and § 265.1035(c)(2).

(5) Records for all Method 27 tests 
performed by foe owner or operator for 
each container used to meet the 
requirements of § 265.1087(b)(l)(iii) of 
this subpart.
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(6) Records for all visual inspections 
conducted in accordance with the 
requirements of § 265.1089 of this 
subpart.

(7) Records for all monitoring for 
detectable organic emissions conducted 
in accordance with the requirements of 
§ 265.1089 of this subpart.

(8) Records of the date of each attempt 
to repair a leak, repair methods applied, 
and the date of successful repair.

(9) Records for all continuous 
monitoring conducted in accordance 
with the requirements of § 265.1089 of 
this subpart.

(10) Records of the management of 
carbon removed from a carbon 
adsorption system conducted in 
accordance with § 265.1088(c)(3)(ii) of 
this subpart.

(11) Records for all inspections of 
each cover installed on a tank in 
accordance with the requirements of 
§ 265.1085(b)(2) or § 265.1085(b)(3) of 
this subpart that includes information as 
listed in § 265.1091(c) of this subpart.

(b) An owner or operator electing to 
use air emission controls for a tank in 
accordance with the conditions 
specified in § 265.1085(c) of this subpart 
shall record the following information:

(1) Date and time each waste sample 
is collected for direot measurement of 
maximum organic vapor pressure in 
accordance with § 265.1084(c) of this 
subpart.

(2) Results of each determination for 
the maximum organic vapor pressure of 
the waste in the tank performed in 
accordance with § 265.1084(e) of this 
subpart.

(3) Records specifying the tank 
dimensions and design capacity.
, (c) An owner or operator electing to 
use air emission controls for a tank in 
accordance with the requirements of 
§265.1091 of this subpart shall record 
the information required by 
§ 265.1091(c) of this subpart.

(d) An owner or operator electing not 
to use air emission controls for a 
particular tank, surface impoundment, 
or container subject to this subpart in 
accordance with the conditions 
specified in § 265.1083(c) of this subpart 
shall record the information used by the 
owner or operator for each waste 
determination (e.g., test results, 
measurements, calculations, and other 
documentation) in the facility operating 
log. If analysis results for waste samples 
are used for the waste determination, 
then the owner or operator shall record 
the date, time, and location that each 
waste sample is collected in accordance 
with applicable requirements of 
§265.1084 of this subpart.

(e) An owner or operator electing to 
comply with requirements in

accordance with § 265.1083(c)(2)(vi) or 
§ 265.1083(c)(2)(v) of this subpart shall 
record the identification number for the 
incinerator, boiler, or industrial furnace 
in which the hazardous waste is treated.

(f) An owner or operator designating
a cover as unsafe to inspect and monitor 
pursuant to § 265.1089(f)(5) of this 
subpart or difficult to inspect and 
monitor pursuant to § 265.1089(f)(6) of 
this subpart shall record in a log that is 
kept in the facility operating record the 
following information:

(1) A list of identification numbers for 
tanks with covers that are designated as 
unsafe to inspect and monitor in 
accordance with the requirements of
§ 265.1089(f)(5) of this subpart, an 
explanation for each cover stating why 
the cover is unsafe to inspect and 
monitor, and the plan and schedule for 
inspecting and monitoring each cover.

(2) A list of identification numbers for 
tanks with covers that are designated as 
difficult to inspect and monitor in 
accordance with the requirements of
§ 265.1089(f)(6) of this subpart, an 
explanation for each cover stating why 
the cover is difficult to inspect and 
monitor, and the plan and schedule for 
inspecting and monitoring each cover.

(g) All records required by paragraphs 
(a) through (f) of this section except as 
required in paragraphs (a)(1) through 
(a)(4) of this section shall be maintained 
in the operating record for a minimum 
of 3 years. All records required by 
paragraphs (a)(1) through (a)(4) of this 
section shall be maintained in the 
operating record until the air emission 
control equipment is replaced or 
otherwise no longer in service.

(h) The owner or operator of a facility 
that is subject to this subpart and to the 
control device standards in 40 CFR part 
60, subpart W , or 40 CFR part 61, 
subpart V, may elect to demonstrate 
compliance with the applicable sections 
of this subpart by documentation either 
pursuant to this subpart, or pursuant to 
the provisions of 40 CFR part 60, 
subpart W  or 40 CFR part 61, subpart 
V, to the extent that the documentation 
required by 40 CFR parts 60 or 61 
duplicates the documentation required 
by this section.

§ 265.1091 Alternative tank emissions 
control requirements.

(a) This section applies to owners and 
operators of tanks electing to comply 
with § 265.1085(b)(2) or (b)(3) of this 
subpart.

(1) The owner or operator electing to 
comply with § 265.1085(b)(2) of this 
subpart shall design, install, operate, 
and maintain a fixed roof and internal 
floating roof that meet the following 
requirements.

(i) The fixed roof shall comply with 
the requirements of § 265.1085(d)(1) of 
this subpart. The internal floating roof 
shall rest or float on the waste surface 
(but not necessarily in complete contact 
with it) inside a tank that has a fixed 
roof. The internal floating roof shall be 
floating on the waste surface at all 
times, except during initial fill and 
during those intervals when the tank is 
completely emptied or subsequently 
emptied and refilled. When the roof is 
resting on the leg supports, the process 
of filling, emptying, or refilling shall be 
continuous and shall be accomplished 
as rapidly as possible.

(ii) Each internal floating roof shall be 
equipped with one of the following 
closure devices between the wall of the 
tank and the edge of the internal floating 
roof:

(A) A foam- or liquid-filled seal 
mounted in contact with the waste 
(liquid-mounted seal). A liquid- 
mounted seal means a foam- or liquid- 
filled seal mounted in contact with the 
waste between the wall of the tank and 
the floating roof continuously around 
the circumference of the tank.

(B) Two seals mounted one above the 
other so that each forms a continuous 
closure that completely covers the space 
between the wall of the tank and the 
edge of the internal floating roof. The 
lower seal may be vapor-mounted, but 
both shall be continuous.

(C) A mechanical shoe seal. A 
mechanical shoe seal is a metal sheet 
held vertically against the wall of thè 
tank by springs or weighted levers and 
is connected by braces to the floating 
roof. A flexible coated fabric (envelope) 
spans the annular space between the 
metal sheet and the floating roof.

(iii) Each opening in a noncontact 
internal floating roof except for 
automatic bleeder vents (vacuum 
breaker vents) and the rim space vents 
is to provide a projection below the 
waste surface.

(iv) Each opening in the internal 
floating roof except for leg sleeves, 
automatic bleeder vents, rim space 
vents, column wells, ladder wells, 
sample wells, and stub drains is to be 
equipped with a cover or lid which is 
to be maintained in a closed position at 
all times (i.e., no visible gap) except 
when the device is in actual use. The 
cover or lid shall be equipped with a 
gasket. Covers on each access hatch and 
automatic gauge float well shall be 
bolted except when they are in use.

(v) Automatic bleeder vents shall be 
equipped with a gasket and are to be 
closed at all times when the roof is 
floating except when the roof is being 
floated off or is being landed on the roof 
leg supports.
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(vi) Rim space vents shall be 
equipped with a gasket and are to be set 
to open only when the internal floating 
roof is not floating or at the 
manufacturer’s recommended setting.

(vii) Each penetration of the internal 
floating roof for the purpose of sampling 
shall be a sample well. The sample well 
shall have a slit fabric cover that covers 
at least Ô0 percent of the opening.

(viii) Each penetration of the internal 
floating roof that allows for passage of
a column supporting the fixed roof shall 
have a flexible fabric sleeve seal or a 
gasketed sliding cover.

(ix) Each penetration of the internal 
floating roof that allows for passage of 
a ladder shall have a gasketed sliding 
cover.

(2) The owner or operator electing to 
comply with § 265.1085(b)(3) of this 
subpart shall design, install, operate, 
and maintain an external floating roof 
that meets the following requirements:

(i) Each external floating roof shall be 
equipped with a closure device between 
the wall of the tank and the roof edge. 
The closure device is to consist of two 
seals, one above the other. The lower 
seal is referred to as the primary seal, 
and the upper seal is referred to as the 
secondary seal.

(A) The primary seal shall be either a 
mechanical shoe seal or a liquid- 
mounted seal. Except as provided in 
paragraph (b)(2)(iv) of this section, the 
seal shall completely cover the annular 
space between the edge of the floating 
roof and tank wall.

(B) The secondary seal shall 
completely cover the annular space 
between the external floating roof and 
the wall of the tank in a continuous 
fashion except as allowed in paragraph 
(b)(2)(iv) of this section.

(ii) Except for automatic bleeder vents 
and rim Space vents, each opening in a 
noncontact external floating roof shall 
provide a projection below the waste 
surface. Except for automatic bleeder 
vents, rim space vents, roof drains, and 
leg sleeves, each opening in the roof is 
to be equipped with a gasketed cover, 
seal, or lid that is to be maintained in
a closed position at all times (i.e,, no 
visible gap) except when the device is 
in actual use. Automatic bleeder vents 
are to be closed at all times when the 
roof is floating except when the roof is 
being floated off or is being landed on 
the roof leg supports. Rim vents are to 
be set to open when the roof is being 
floated off the roof leg supports or at the 
manufacturer’s recommended setting. 
Automatic bleeder vents and rim space 
vents are to be gasketed. Each 
emergency roof drain is to be provided 
with a slotted membrane fabric cover

that covers at least 90 percent of the area 
of the opening.

(iii) The roof shall be floating on the 
waste at all times (i.e., off the roof leg 
supports) except during initial fill until ' 
the roof is lifted off leg supports and 
when the tank is completely emptied 
and subsequently refilled. The process 
of filling, emptying, or refilling when 
the roof is resting bn the leg supports 
shall be continuous and shall be 
accomplished as rapidly as possible.

(3) The owner or operator may elect 
to comply with § 265.1085(b)(2) or (b)(3) 
of this subpart using an alternative 
means of emission limitation for which 
a Federal Register notice has been 
published in accordance with the 
requirements of 40 CFR 60.114b 
permitting its use as an alternative 
means for the purpose of compliance 
with 40 CFR 60.112b.

(b) Monitoring and inspection of the 
control equipment described in 
paragraph (a) of this section shall be 
conducted as follows:

(1) After installation, owners and 
operators of internal floating roofs shall:

(i) Visually inspect the internal 
floating roof, the primary seal, and the 
secondary seal (if one is in service), 
prior to filling the tank with waste. If 
there are holes, tears, or other openings 
in the primary seal, the secondary seal, 
or the seal fabric, or defects in the 
internal floating roof, or both, the owner 
or operator shall repair the items before 
filling the tank.

(ii) For tanks equipped with a liquid- 
mounted or mechanical shoe primary 
seal, visually inspect the internal 
floating roof and the primary seal or the 
secondary seal (if one is in service) 
through manholes and roof hatches on 
the fixed roof at least once every 12 
months after initial fill. If the internal 
floating roof is not resting on the surface 
of the waste inside the tank, or there is 
liquid accumulated on the roof, or the 
seal is detached, or there are holes or 
tears in the seal fabric, the owner or 
operator shall repair the items or empty 
and remove the tank from service within 
45 days. If a failure that is detected 
during inspections required in this 
paragraph cannot be repaired within 45 
days and if the tank cannot be emptied 
within 45 days, a 30-day extension may 
be requested from the Regional 
Administrator. Such a request for an 
extension shall document that alternate 
capacity is unavailable and specify a 
schedule of actions the owner or 
operator will take that will assure that 
the control equipment will be repaired 
or the tank will be emptied as soon as 
possible.

(iii) For tanks equipped with a 
double-seal system as specified in 
paragraph (a)(l)(i)(B) of this section:

(A) Visually inspect the tank as 
specified in paragraph (b)(l)(iv) of this 
section at least every 5 years; or

(B) Visually inspect tne tank as 
specified in paragraph (b)(l)(ii) of this 
section.

(iv) Visually inspect the internal 
floating roof, the primary seal, the 
secondary seal (if one is in service), 
gaskets, slotted membranes, and sleeve 
seals (if any) each time the tank is 
emptied and degassed. If the internal 
floating roof has defects; the primary 
seal has holes, tears, or other openings 
in the seal or the seal fabric; or the 
secondary seal has holes, tears, or other 
openings in the seal or the seal fabric; 
or the gaskets no longer close off the 
waste surfaces from die atmosphere; or 
the slotted membrane has more than 10 
percent open area, the owner or operator 
shall repair the items as necessary so 
that none of the conditions specified in 
this paragraph exist before refilling the 
tank with waste. In no event shall 
inspections conducted in accordance 
with this provision occur at intervals 
greater than 10 years in the case of tanks 
conducting the annual visual inspection 
as specified in paragraph (b)(l)(ii) of 
this section, and at intervals no greater 
than 5 years in the case of tanks 
specified in paragraph (b)(l)(iii) of this 
section.

(v) Notify the Regional Administrator 
in writing at least 30 days prior to the 
filling or refilling of each tank for which 
an inspection is required by paragraphs 
(b)(l)(i) and (b)(l)(iv) of this section to 
afford the Regional Administrator the 
opportunity to have an observer present. 
If the inspection required by paragraph 
(b)(l)(iv) of this section is not planned 
and the owner or operator could not 
have known about the inspection 30 
days in advance of refilling the tank, the 
owner or operator shall notify the 
Regional Administrator at least 7 days 
prior to the refilling of the tank. 
Notification shall be made by telephone 
immediately followed by written 
documentation demonstrating why the 
inspection was unplanned. 
Alternatively, this notification, 
including the written documentation, 
may be made in writing and sent by 
express mail so that it is received by the 
Regional Administrator at least 7 days 
prior to the refilling.

(2) After installation, the owner or 
operator of an external floating roof 
shall:

(i) Determine the gap areas and 
maximum gap widths between the 
primary seal and the wall of the tank 
and between the secondary seal and the
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wall of the tank according to the 
following frequency:

(A) Measurements of gaps between 
the tank wall and the primary seal (seal 
gaps) shall be performed during the 
hydrostatic testing of the tank or within 
60 days of the initial fill with waste and 
at least once every 5 years thereafter.

(B) Measurements of gaps between the 
tank wall and the secondary seal shall 
be performed within 60 days of the 
initial fill with waste and at least once 
per year thereafter.

(C) If any tank ceases to hold waste for 
a period of 1 year or more, subsequent 
introduction of waste into the tank shall 
be considered an initial fill for the 
purposes of paragraphs (b)(2)(i)(A) and 
(b){2){i)(B) of this section.

(ii) Determine the gap widths and 
areas in the primary and secondary seals 
individually by the following 
procedures:

(A) Measure seal gaps, if  any, at one 
or more floating roof levels when the 
roof is floating off the roof leg supports.

(B) Measure seal gaps around the 
entire circumference of the tank in each 
place where a 0.32-cm diameter uniform 
probe passes freely (without forcing or 
binding against the seal) between the 
seal and the wall of the tank and 
measure the circumferential distance of 
each such location.

(C) Determine the total surface area of 
each gap described in paragraph 
(b)(2)(ii)(B) of this section by using 
probes of various widths to measure 
accurately the actual distance from the 
tank wall to the seal and multiplying 
each such width by its respective 
circumferential distance.

(iii) Add the gap surface area of each 
gap location for the primary seal and the 
secondary seal individually and divide 
the sura for each seal by the nominal 
diameter of the tank and compare each 
ratio to the respective standards in 
paragraph (b)(2)(iv) of this section.

(iv) Make necessary repairs or empty 
the tank within 45 days of identification 
m any inspection for seals not meeting 
the following requirements:

(A) The accumulated area of gaps 
between the tank wall and the 
mechanical shoe or liquid-mounted 
primary seal shall not exceed 212 cm2 
per meter of tank diameter, and the 
width of any portion of any gap shall 
not exceed 3.81 on.

( J) One end of the mechanical shoe is 
to extend into the waste contained in 
the tank, and the other end is to extend 
a minimum vertical distance of 61 cm 
above the waste surface.

(2) There are to be no holes, tears, or 
other openings in the shoe, seal fabric, 
or seal envelope.

(B) The secondary seal is to meet the 
following requirements:

(1) The secondary seal is to be 
installed above the primary seal so that 
it completely covers the space between 
the roof edge and the tank wall except 
as provided in paragraph (b)(2)(ii)(C) of 
this section.

(2) The accumulated area of gaps 
between the tank wall and the 
secondary seal shall not exceed 21.2 
cm2 per meter of tank diameter, and the 
width of any portion of any gap shall 
not exceed 1.27 cm.

(3) There are to be no holes, tears, or 
other openings in the seal or seal fabric.

(v) If a failure that is detected during 
inspections required in paragraph 
(b)(2)(i) of this section cannot be 
repaired within 45 days and if the tank 
cannot be emptied within 45 days, a  30- 
day extension may be requested from 
the Regional Administrator. Such 
extension request shall include a 
demonstration of the unavailability of 
alternate capacity and a specification of 
a schedule that will assure that the 
control equipment will be repaired or 
the tank will be emptied as soon as 
possible.

(vi) Notify the Regional Administrator 
30 days in advance of any gap 
measurements required by paragraph 
(b)(2)(i) of this section to afford the 
Regional Administrator the opportunity 
to have an observer present.

(vii) Visually inspect the external 
floating roof, the primary seal, 
secondary seal, and fittings each time 
the vessel is emptied and degassed.

(A) If the external floating roof has 
defects, the primary seal has holes, 
tears, or other openings in the seal or 
the seal fabric, or the secondary seal has 
holes, tears, or other openings in the 
seal or the seal fabric, the owner or 
operator shall repair the items as 
necessary so that none of the conditions 
specified in this paragraph exist before 
filling or refilling the tank with waste.

(B) For all the inspections required by 
paragraph fb)(2)(vii) of this section, the 
owner or operator shall notify the 
Regional Administrator in writing at 
least 30 days prior to the filling or 
refilling of each tank to afford the 
Regional Administrator the opportunity 
to inspect the tank prior to refilling. If 
the inspection required by paragraph 
(b)(2)(vii) of this section is not planned 
and the owner or operator could not 
have known about the inspection 30 
days in advance of refilling the tank, the 
owner or operator shall notify the 
Regional Administrator at least 7 days 
prior to the refilling of the tank. 
Notification shall be made by telephone 
immediately followed by written 
documentation demonstrating why the

inspection was unplanned. 
Alternatively, this notification, 
including the written documentation, 
may be made in writing and sent by 
express mail so that it is received by the 
Regional Administrator at least 7 days 
prior to the refilling.

(c) Owners and operators who elect to 
install and operate the control 
equipment in paragraph (a) of this 
section shall include the following 
information in the operating record in 
accordance with the requirements of 
§ 265.1090(a)(1) and (a)(ll) of this 
subpart:

(1) Internal floating roof.
(1) Documentation that describes the 

control equipment design and certifies 
that the control equipment meets the 
specifications of paragraphs (a)(1) and 
(b)(î) of this section.

(ii) Records of each inspection 
performed as required by paragraphs 
(b)(l)(i) through (b)(l)(iv) of this section. 
Each record shall identify the tank on 
which the inspection was performed 
and shall contain the date the tank was 
inspected and the observed condition of 
each component of the control 
equipment (seals, internal floating roof, 
and fittings).

(iii) If any of the conditions described 
in paragraph (b)(l)(ii) of this section are 
detected during the annual visual 
inspection required by paragraph 
(b)(l)(ii) of this section, the records shall 
identify the tank, the nature of the 
defects, and the date the tank was 
emptied or the nature of and date the 
repair was made.

(iv) After each inspection required by 
paragraph (b)(l)(iii) of this section that 
finds holes or tears in  the seal or seal 
fabric, or defects in the internal floating 
roof, or other control equipment defects 
listed in paragraph (b)(l)(ii) of this 
section, the records shall identify the 
tank and the reason it did not meet the 
specifications of paragraph (a)(1) or 
(b)(l)(iii) of this section and describe 
each repair made.

(2) External floating roof.
(i) Documentation mat describes the 

control equipment design and certifies 
that the control equipment meets the 
specifications of paragraphs (a)(2) and 
(b)(2)(ii) through (b)(2)(iv) of this 
section.

(ii) Records of each gap measurement 
performed as required by paragraph 
(b)(2) of this section. Each record shall 
identify the tank in which the 
measurement was performed, the date of 
measurement, the raw data obtained in 
the measurement, and the calculations 
described in paragraphs (b)(2)(ii) and 
(b)(2)(iii) of this section.

(iii) Records for each seal gap 
measurement that detects gaps
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exceeding the limitations specified by 
paragraph (b)(2)(iv) of this section that 
identifies the tank, the date the tank was 
emptied or the repairs made, and the 
nature of the repair.

PART 270—EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE MANAGEMENT 
PROGRAM

33. The authority citation for part 270 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912, 6925, 
6927, 6939,and 6974.

Subpart A—General Information

34. Section 270.4 is amended by 
revising paragraphs (a)(2), and (a)(3) and 
by adding paragraph (a)(4) to read as 
follows:

§ 270.4 Effect of a permit.
(a) * * *
(2) Are promulgated under part 268 of 

this chapter restricting the placement of 
hazardous wastes in or on the land;

(3) Are promulgated under part 264 of 
this chapter regarding leak detection 
systems for new and replacement 
surface impoundment, waste pile, and 
landfill units, and lateral expansions of 
surface impoundment, waste pile, and 
landfill units. The leak detection system 
requirements include double liners,
CQA programs, monitoring, action 
leakage rates, and response action plans, 
and will be implemented through the 
procedures of § 270.42 Class 1 permit 
modifications; or

(4) Are promulgated under subparts 
AA, BB, or CC of part 265 of this chapter 
limiting air emissions.
* * ★  * *

Subpart B— Permit Application

35. Section 270.14 is amended by 
revising paragraph (b)(5) to read as 
follows:

§ 270.14 Contents of Part B: General 
requirements.
i t  i t  i t  i t  i t

(b) * * *
(5) A copy of the general inspection 

schedule required by § 264.15(b). 
Include where applicable, as part of the 
inspection schedule, specific 
requirements in §§ 264.174, 245.193(i), 
264.195, 264.226, 264.254, 264.273, 
264.303, 264.602, 264.1033, 264.1052,

264.1053, 264.1058, 264.1088, and
264.1091.
★  i t  i t  i t  i t

36. Section 270.15 is amended by 
adding paragraph (e) to read as follows:

§270.15 Specific Part B information 
requirements for containers.
i t  i t  *  *

(e) Information- on air emission 
control equipment as required in 
§270.27.

37. Section 270.16 is amended by 
adding paragraph (k) to read as follows:

§270.16 Specific Part B information 
requirements for tank systems.
i t  i t  i t  i t  i t

(k) Information on air emission 
control equipment as required in 
§270.27.

38. Section 270.17 is amended by 
adding paragraph (j) to read as follows:

§ 270.17 Specific Part B information 
requirements for surface impoundments.
★  *  i t  i t  i t

(j) Information on air emission control 
equipment as required in § 270.27.

39. Part 270 subpart B is amended by 
adding § 270.27 to read as follows:

§ 270.27 Specific Part B information 
requirements for air emission controls for 
tanks, surface impoundments, and 
containers.

(a) Except as otherwise provided in 
§ 264.1 of this chapter, owners and 
operators of tanks, surface 
impoundments, or containers that use . 
air emission controls in accordance with 
the requirements of 40 CFR part 264, 
subpart CC shall provide the following 
additional information:

(l) Documentation for each cover 
installed on a tank subject to
§ 264.1084(b)(2) or § 264.1084(b)(3) of 
this chapter that includes information 
prepared by the owner or operator or 
provided by the cover manufacturer or 
vendor describing the cover design, and 
certification by the owner or operator 
that the cover meets the applicable 
design specifications as listed in 
§ 265.1091(c) of this chapter.

(2) Identification of each container 
area subject to the requirements of 40 
CFR part 264, subpart CC and 
certification by the owner or operator 
that the requirements of this subpart are 
met.

(3) Documentation for each enclosure 
used to control air emissions from 
containers in accordance with the

requirements of § 264.1086(b)(2)(i) of 
this chapter that includes information 
prepared by the owner or operator or 
provided by the manufacturer or vendor 
describing the enclosure design, and 
certification by the owner or operator 
that the enclosure meets the 
specifications listed in 
§ 265.1087(b)(2)(ii) of this chapter.

(4) Documentation for each floating 
membrane cover installed on a surface 
impoundment in accordance with the 
requirements of § 264.1085(c) of this 
chapter that includes information 
prepared by the owner or operator or 
provided by the cover manufacturer or 
vendor describing the cover design, and 
certification by the owner or operator 
that the cover meets the specifications 
listed in § 265.1086(e) of this chapter.

(5) Documentation for each closed- 
vent system and control device installed 
in accordance with the requirements of 
§ 264.1087 of this chapter that includes 
design and performance information as 
specified in § 270.24 (c) and (d).

(6) An emission monitoring plan for 
both Method 21 and control device 
monitoring methods. This plan shall 
include the following information: 
monitoring point(s), monitoring 
methods for control devices, monitoring 
frequency, procedures for documenting 
exceedances, and procedures for 
mitigating noncompliances.

(7) When an owner or operator of a 
facility subject to 40 CFR part 265, 
subpart CC cannot comply with 40 CFR 
part 264, subpart CC by the date of 
permit issuance, the schedule of 
implementation required under
§ 265.1082 of this chapter.

PART 271— REQUIREMENTS FOR 
AUTHORIZATION OF STATE 
HAZARDOUS WASTE PROGRAMS

40. The authority citation for part 271 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), and 
6926.

Subpart A—Requirements for Final 
Authorization

41. Section 271.l(j) is amended by 
adding the following entry to Table 1 in 
chronological order by date of 
publication:

§271.1 Purpose and scope.
i t  i t  i t  i t  i t

(j) * * *

Table 1— Regulations Implementing the Hazardous and S olid Waste Amendments of 1984

Promulgation date Title of regulation Federal Register reference Effective date
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Table 1— Regulations Implementing the Hazardous and Solid Waste Amendments of 1984—Continued

Promulgation date Title of regulation Federal Register reference Effective date

* *

[insert date of publication in the 
Federal Register].

* '
Air Emission Standards for 

Tanks, Surface Impoundments, 
and Containers.

*

[Insert Federal Register reference 
to final rule].

*

[insert date 180 days after date of 
publication in the Federal Reg
ister].

* * * * * chronological order by date of §271.1 Purpose and scope.
42. Section 271.l(j) is amended by publication: * * * * *

adding the following entry to Table 2 in (j) * * *

Table 2—Self-Implementing Provisions of the Hazardous and Solid Waste Amendments of 1984

Effective date Self-implementing provision RCRA citations Federal REGiSTER.reference

June 5,1995 .......................... . ..... Air Emission Standards for 3004(n)................... ..............
Tanks, Surface Impoundments, 
and Containers.

* *
...... [Insert Federal Register reference

to final rule]

*  *  *  i t  *

1FR Doc. 94-29693 Filed 12-5-94; 8:45 am] 
BILLING CODE 6560-50-P
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration

14 CFR Parts 107,108,109,129,191  
[Docket No. 27965; Notice No. 94-32]

RIN 2120-AF49

Sensitive Security Information
AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT).
ACTION: Notice of Proposed Rulemaking 
(NPRM).

SUMMARY: The FAA proposes to 
strengthen the rules protecting 
information from release to 
unauthorized persons. The current rules 
fail to: Require individuals to protect 
security sensitive information that is in 
their control; and specify all sensitive 
security information that should be 
protected from public disclosure. This 
proposed rule would specify all 
sensitive security information that must 
be protected and would require air 
carriers, airport operators, indirect air 
carriers, foreign air carriers, and 
individuals to be responsible for 
protecting it from disclosure to 
unauthorized persons.
DATES: Comments must be received on 
or before February 6,1995.
ADDRESSES: Comments on this notice 
may be delivered or mailed, in 
triplicate, to the Federal Aviation 
Administration, Office of the Chief 
Counsel, Attention: Rules Docket (AGC- 
200), Docket No. 27965, 800 
Independence Avenue, SW., Room 
915G, Washington, DC 20591.
Comments submitted must be marked: 
“Docket No. 27965.” Comments may be 
inspected in Room 915G between 8:30 
a.m. and 5 p.m. on weekdays, except 
Federal holidays.
FOR FURTHER INFORMATION CONTACT: 
Eugene Cunningham or Don Cotton, 
Office of Civil Aviation Security Policy 
and Planning, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-8701.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the rulemaking by 
submitting such written data, views, or 
arguments as they may desire. 
Comments relating to environmental, 
energy, federalism, or international 
trade impacts that might result from 
adopting the proposals in this notice are 
also invited. Comments must include 
the regulatory docket or notice number

and be submitted in triplicate to the 
address above. All comments received, 
as well as a report summarizing each 
substantive public contact with FAA 
personnel oil this rulemaking, will be 
filed in the docket. The docket is 
available for public inspection both 
before and after the comment closing 
date.

All comments received on or before 
the closing date will be considered by 
the Administrator before taking action 
on this proposed rulemaking. Late-filed 
comments will be .considered to the 
extent practicable. The proposals 
contained in this notice may be changed 
in light of the comments received.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a pre-addressed, stamped 
postcard with those comments on which 
the following statement is made: 
“Comments to Docket No. 27965.” The 
postcard will be date-stamped by the 
FAA and returned to the commenter.
Availability of NPRM

Any person may obtain a copy of this 
NPRM by submitting a request to the 
Federal Aviation Administration, Office 
of Public Affairs, Attention: Public 
Inquiry Center (APA-200), 800 
Independence Avenue, SW.,
Washington, DC 20591, or by calling 
(202) 267-3484. Requests must include 
the notice or docket number.

Persons interested in being placed on 
a mailing list for future rulemaking 
actions should request a copy of 
Advisory Circular 11-2A, Notice of 
Proposed Rulemaking Distribution 
System, which describes the application 
procedure.
Background
The Security Regulatory Scheme

Sections 315 and 316 of the Federal 
Aviation Act of 1958, as amended 
(FAAct) (49 U.S.C. app. 1356,1357), 
require the FAA to prescribe rules, as 
needed, to protect persons and property“ 
aboard aircraft against acts of criminal 
violence and aircraft piracy, and to 
prescribe rules for screening passengers 
for weapons. To carry out the provisions 
of the FAAct, the FAA has adopted  ̂ *  
rules requiring airport operators, air 
carriers, indirect air carriers, and foreign 
air carriers to carry out various duties 
for civil aviation security. Part 107 of 
the Federal Aviation Regulations (FAR) 
(14 CFR part 107) applies to certain 
airport operators; part 108 (14 CFR part 
108) governs certain air carriers. Part 
109 (14 CFR part 109) applies to indirect 
air carriers, such as freight forwarders, 
who engage indirectly in air

transportation of property. Part 129 (14 
CFR part 129) applies to the operation 
of foreign air carriers within the United 
States. -

Parts 107,108,109, and 129 contain 
general requirements for promoting civil 
aviation security. Each airport operator, 
air carrier, indirect air carrier, and 
foreign air carrier covered by these parts 
also has a security program that is 
approved or accepted by the 
Administrator, containing information 
that specifies how airport operators and 
air carriers perform their regulatory and 
statutory responsibilities. The security ' 
programs are available only to persons 
with the need to know, as described 
more fully below.

Each air carrier’s security program is 
a comprehensive document that details 
the full range of security procedures and 
countermeasures that air carriers are 
required to perform under § 108.5 of the 
FAR. This program includes procedures 
for: (1) screening of passengers, carry-on 
baggage, checked baggage, and cargo; (2) 
using screening devices (such as X-ray 
systems and metal detectors); (3) 
controlling access to aircraft and air 
carrier facilities; (4) reporting and 
responding to bomb threats, hijackings, 
and weapons discovered during 
screening; (5) reporting and protecting 
bomb threat information; (6) identifying 
special procedures required at airports 
with special security needs; and (7) 
training and testing standards for 
crewmembers and security personnel.

The airport security program is a 
comprehensive document that details 
the full range of security procedures and 
countermeasures that airport operators 
are required to perform under § 107.3. 
Most programs include the: (1) 
Description of the air operations area 
(AOA), each area on or adjacent to the 
airport that affects the security of the 
AOA, and air carrier exclusive areas; (2) 
procedures to control access to the 
AOA; (3) alternate security procedures 
for use in emergency and other unusual 
conditions; and (4) law enforcement 
support training and record 
maintenance programs in furtherance of 
part 107. Programs for some airports 
include a description of the law 
enforcement support training program 
and the system for maintaining records.

The indirect air carrier security 
program covers security procedures for 
cargo that is accepted for transport on 
air carrier aircraft. In general, it requires 
indirect air carriers to carry out security 
procedures for handling cargo that will 
be carried on air carrier aircraft.

Foreign air carrier’s security programs 
provide security procedures for foreign 
air carriers while operating to and from 
the United States, which is a
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counterpart to the procedures required 
under part 108.

Security programs of indiv^ual 
companies largely are based on standard 
security programs and amendments 
developed by the FAA and industry. As 
new threats are identified, and as 
unproved countermeasures are 
developed, the FAA develops standard 
means to respond to the threats and 
improve security.

Other sources of information and 
countermeasures are in Security 
Directives and Information Circulars, 
described in § 108.18. They address 
threats to civil aviation security and 
countermeasures to respond to those 
threats. In addition, there is information 
concerning various security devices, 
such as metal detectors and X-ray 
machines, that is sensitive.
The Need to Protect Security 
Information

The FAA has, over the years, adopted 
security procedures to respond to the 
growing threat to civil aviation. The 
trend has been towards a more 
sophisticated and dangerous threat.

Until 1984, hijackings of U.S. air 
carriers primarily were conducted by 
single individuals who were asylum 
seekers, expatriates desiring to return to 
Cuba, mentally disturbed persons, or 
single individuals who were carrying 
out their criminal acts for personal 
motives. Beginning in 1985, however, 
there were a series of sophisticated 
hijackings and attempted hijackings of 
airliners of U.S. registry. These 
hijackings were conducted by relatively 
well-organized teams of trained 
individuals with political motives 
primarily connected to international 
affairs in the Middle East. The June 
1985 hijacking of TWA 847 and 
intelligence reporting in subsequent 
years clearly indicated that U.S. air 
carriers were facing a higher level and 
type of threat. Similar incidents that 
occurred over the next few years 
routinely involved minder and 
extended hostage takings.

The change in the hijacking threat 
faced by U.S. air carriers was 
accompanied by increasingly 
sophisticated and deadly sabotage 
attacks against civil aviation. These 
attacks also were perpetrated by well- 
organized international terrorist groups 
with, in some cases, nation states also
involved as supporters and facilitators, 
if not direct participants. These groups 
and countries repeatedly attempted to 
collect information concerning extant 
security countermeasures and to devise 
Methods of attack to bypass or defeat 
those countermeasures. '

With the 1985 terrorist attacks on the 
airport terminals in Rome and Vienna 
and the December 1988 explosion and 
crash of Pan American World Airways 
[Pan Ami Flight 103 in Lockerbie, 
Scotland, the FAA, along with the world 
civil aviation community, recognized 
that an entirely new phase of terrorism 
had opened. In response, the FAA 
issued new, detailed, amendments to 
the air carrier standard security program 
to counter the threat to U.S. carriers at 
foreign airports. The FAA also 
developed new procedures to decrease 
the vulnerability of airports to terrorist 
attacks. These procedures, both foreign 
and domestic, went into both the air 
carrier and airport security programs.

Because of the increasing 
sophistication of those who may pose a 
threat to civil aviation, it is increasingly 
important that information regarding the 
manner in which the FAA, the airport 
operators, and the air carriers may seek 
to guard against criminal threats be 
protected. The unauthorized disclosure 
of sensitive aviation security 
information could assist in the 
development of techniques to counter 
those measures.

The FAA is mindful of the public’s 
legitimate interest in how the FAA 
operates and how it regulates the 
aviation industry. The FAA has a 
corresponding responsibility to prevent 
undue disclosure of information that 
could compromise public safety if it 
falls into the wrong hands. The 
proposals in this notice have been 
carefully considered to cover only 
information that could reasonably be 
anticipated to be damaging to the 
security of the traveling public if given 
to unauthorized persons.

Security programs are absolutely 
essential mechanisms through which 
the FAA regulates the air carriers’ and 
airports’ detailed obligations.with 
respect to ensuring civil aviation 
security . Much of the effectiveness of 
the programs depends on strictly 
limiting access to such information to 
those persons who have a need to know. 
Unauthorized disclosure of the specific 
provisions of the air carrier and airport 
security programs or other aviation 
security information would allow 
potential attackers of civil aviation to 
devise methods to circumvent or 
otherwise defeat the security provisions. 
It would also discount the deterrent 
effect inherently provided in prohibiting 
disclosure of security measures that may 
or may not be in place.

There are sophisticated criminal 
elements who actively seek information 
on what seemingly are minor security 
points, with a view to accumulating a 
larger picture of the entire security

program. Therefore, it is imperative that 
the entire security program be protected 
Similarly, it is critical to protect the 
information contained in Security 
Directives and Information Circulars. 
These documents contain detailed 
information on threats that the FAA has 
identified, and the measures to counter 
those threats. The unauthorized release 
of that information could compromise 
those countermeasures. In addition, 
particular information regarding FAA 
approved security devices, such as 
metal detectors, should also be 
protected to the extent possible.
Current Protection o f  Security 
Information

Currently, the FAA, airport operators, 
air carriers, indirect air carriers, and 
foreign air carriers are required to 
restrict the availability of information 
contained in security programs to those 
with a need to know, and to refer 
requests for such information to the 
F A A. These requirements are in 
§§ 107.3(e), 108.7(c) (4) and (5), 109.3(c), 
and foreign air carrier, security 
programs. In addition, § 108.18(c)(1) 
specifically requires air carriers to 
restrict the availability of Security 
Directives and Information Circulars, 
and the information contained therein, 
to persons with a need to know. 
However, individuals who work for or 
perform activities in support of the air 
carriers are not required to protect the 
information, except for Security 
Directives and Information Circulars. 
Part 191 allows the FAA to withhold 
certain requested information, such as a 
request under the Freedom of 
Information Act (FOIA) (5 U.S.C. 552) or 
in litigation. Part 191 currently applies 
only to the FAA. Section 191.3 
identifies specific information, such as 
security programs and hijacker profiles, 
that the FAA withholds. Section 191.5 
provides generally that the FAA 
prohibits disclosure of information 
when release would constitute an 
unwarranted invasion of privacy, reveal 
trade secrets or privileged or 
confidential information, or be 
detrimental to the safety of persons 
traveling in air transportation or in 
intrastate air transportation. However, it 
does not cover all of the potential 
sources of sensitive security information 
that should be covered.

Civil aviation security information 
protected under the Federal Aviation 
Regulations is different from National 
Security Information governed by 
Executive Order 12356 and related 
orders, statutes, and rules. The 
Executive Order provides for classifying 
information as Top Secret, Secret, and 
Confidential, and covers a wide range of
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information affecting the national 
security. All persons with access to such 
information must have an appropriate 
security clearance, and there may be a 
criminal penalty for misuse of the 
information. While there is some 
"classified” civil aviation security 
information, these proposed rules are 
not directed to the handling of all 
classified information.

The FAA proposes to improve the 
protection of sensitive security 
information by amending parts 107,108, 
129 and 191 as described more fully 
below.
Part By Part Discussion of the Proposed 
Rule

The FAA currently is reformulating 
the authority citations of all parts in 
accordance with the recodification 
enacted in Public Law 103-272 on July
5,1994. This process is not complete. 
Accordingly, the authority citations in 
this proposed rule are those in the 
current rules.
Part 191

Part 191 sets forth the rules that allow 
the FAA to withhold information from 
public disclosure. The FAA proposes to 
amend and reorganize part 191 as 
follows:

§191.1. The FAA proposes to expand 
part 191 to apply not only to the FAA, 
but also to air carriers, airport operators, 
indirect air carriers, foreign air carriers, 
and individuals. As discussed below, 
parts 107,108,109, and 129 still would 
contain some requirements regarding 
the protection of information, but part 
191 would be the primary rule for 
withholding information from 
unauthorized public disclosure.

Section 191.1(a) would be amended to 
conform to the current statute. In 1976, 
the FAA promulgated part 191 to 
implement the Air Transportation Act of 
1974, Pub. L. 93-366. Section 316(d)(2) 
of the FAAct provides, in part, that the 
Administrator shall prescribe 
regulations to “prohibit disclosure of 
any information obtained or developed 
in the conduct of research and 
development activities” if the disclosure 
meets certain conditions. This section is 
a major basis for the current rules in 
part 191 on withholding information 
from unauthorized disclosure.

In 1990, section 316(d)(2) was 
amended to provide that the 
Administrator shall adopt rules to 
prohibit disclosure of “any information 
obtained in the conduct of security or * 
research and development activities 
* * *>.'.* Section 9121 of the Aviation 
Safety and Capacity Expansion Act of 
1990 (Pub. L. 101—508) (emphasis 
added). The FAA proposes to amend

§ 191.1(a), to protect information 
obtained during the course of specified 
security activities.

The FAA also proposes to remove 
from the title of part 191 reference to the 
1974 Act, to avoid any implication that 
it is the only source of statutory 
authority for the part.

Section 191.1(b) now defines 
“record,” in part, as “documentary” 
material. The FAA proposes to delete 
the word “documentary.” The FAA 
intends to address all methods of 
preserving information, including 
computer records. This would avoid any 
misunderstanding over whether such 
records were “documentary.”

Part 191 now refers to the “Director of 
Civil Aviation Security” as the official 
who makes the determination on behalf 
of the Administrator to withhold 
information. Following a reorganization, 
the FAA official who makes such 
determinations now is the Assistant 
Administrator for Civil Aviation 
Security. The FAA proposes to amend 
part 191 accordingly. In addition, the 
Deputy Assistant Administrator for Civil 
Aviation Security, and any individual 
formally designated to act in the 
capacity of the Assistant Administrator 
or the Deputy, would have authority to 
make such determinations.

We also propose to state in more 
detail the extent to which the Assistant 
Administrator may further delegate the 
authority to make these decisions. For 
decisions involving information and 
records described in § 191.7(a) through 
(i), we propose to permit delegation 
below the Assistant Administrator level. 
The information that is described in (a) 
through (i) is well-defined, and 
decisions on release or withholding of 
the information involves relatively 
objective judgments.

Section 191.7(j) provides a “catch all” 
basis for determining that other 
information is sensitive security 
information. A decision to release or 
withhold information under §191.7(j) 
requires a careful evaluation of, on the 
one hand, the need to provide the 
highest level of security to the traveling 
public by preventing sensitive security 
information from falling info the wrong 
hands, and on the other hand, an 
awareness of the public’s strong interest 
in obtaining information about security 
in air transportation. These decisions 
require a careful evaluation of security 
threats as well as important policies of 
the agency. Therefore, the FAA 
proposes that such decisions be made 
by high policy-level officials, and not 
below the Assistant Administrator and 
Deputy Assistant Administrator level. 
The Assistant Administrator is 
responsible for carrying out the agency’s

civil aviation security program, and 
reports directly to the Administrator.

§ 191.3. Section 191.3 would continue 
to state generally that the FAA 
withholds certain information, but 
would be clarified to state that part 191 
applies, notwithstanding FOIA and 
other disclosure statutes. For instance, 
the FAA may adopt certain security 
rules affecting air carriers and airports 
without disclosing the rules to 
unauthorized persons.

The FAA proposes to move the 
provisions currently in § 191.5 that 
describe the circumstances under which 
the FAA prohibits disclosure of 
information to § 191.3(b).

§ 191.5. Section 191.5 would contain 
the requirements that apply to persons 
other than the FAA. Such persons 
include air carriers, airport operators, 
indirect air carriers, and foreign air 
carriers, and individuals employed by, 
or contracted by, air carriers, airport 
operators, indirect air carriers, and 
foreign air carriers. This section is 
intended to be very inclusive. ,

A difficult aspect of protecting 
sensitive security information is that a 
large number of persons must be aware 
of at least portions of the information in 
order to carry out their duties. These 
include pilots, flight attendants, ticket 
agents, screeners, baggage handlers, and 
law enforcement officers. Frequently, 
some of these people are not direct 
employees of the air carrier or airport 
operator, but they do carry out duties for 
or on behalf of the air carrier or airport 
operator. For instance, in many cases, 
screeners and law enforcement officers 
are not directly employed by air carriers 
or airport operators, but do have 
important security responsibilities to 
carry out. This section is intended to 
cover all such persons who have access 
to sensitive security information. It 
should be emphasized, however, that 
airports and air carriers would continue 
to have the responsibility they now have 
to protect sensitive security information. 
If sensitive security information is 
released to unauthorized persons, 
depending upon the circumstances, the 
FAA may hold the airport or air carrier, 
as well as the individual, accountable.

Section 191.5(a) would state the 
general requirement that disclosure of 
and access to sensitive security 
information shall be restricted to 
persons with a “need to know.” Section 
191.5(b) would define “need to know” 
as the requirement to have knowledge of 
or access to the information to carry out 
FAA-approved or directed aviation 
security duties. Of course, in the case of 
foreign air carriers that are owned or 
operated, or closely regulated, by the
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foreign government, various officials in 
that government have a “need to know.” 

In most oases, the s ir  earner m  -airport 
operator has the discretion to decide 
who in its organization has a need to 
know sensitive security infonmaticHa. 
There are times, however, when 
information is  &o ¿sensitive that extra 
measures should be taken to protect it 
from release to those without a “need to 
know.” The rule wsanld, therefore, 
provide that for some specific 
information the Assisted Administrator
may make a finding that only specific 
persons, or classes of persons, have an 
operational need to know.

Section 19!L5(c) would require that, if  
sensitive security information is 
released t© unauthorized persons, the 
FAA must be notified. This will permit 
the FAA to evaluate the risk presented 
by the release of the information, and to 
take whatever action may be needed to 
mitigate that ride.

Section 191.5(d) alerts persons that 
violations may result in a civil penalty 
or other action by the FAA. Under the 
FAAct, the FAA may take a  ¡broad range 
of enforcement action for violation of 
the regulations. The FAA anticipates 
that civil penalty action will be 
considered for a violation of part 191, as 
it is for violations of parts 107 and 108. 
However, the FAA may seek any 
enforcement action deemed appropriate 
based on individual circumstances of 
the case. Further, the FAA may take 
action to mitigate -or correct the risk 
posed by the violation. Such actions 
may include-requiring air carriers .or 
airport .operators to change their 
procedures for protecting security 
information, or change the security 
procedures-in place that may have been 
compromised by unauthorized release 
of the information.

§191.7. Proposed 191.7 would 
incorporate,and «expand current § 191.3, 
which describes information that as
protected from public disclosure. There 
is information not specifically 
mentioned in § 191.3 that should be 
protected. The FAA now withholds 
such information from public disclosure 
based on findings under § 191.5 that 
disclosure would be detrimental to the 
safety >of persons traveling in air 
transportation or intrastate air
transportation. Those findings are set 
forth an written denials of FOflA request; 
for such information, and in 
Declarations submitted to purges .to seek 
protection of-information in litigation 
pases. To better inform the public of the 
information prohibited from 
unauthorized release, the FAA proposes 
fo add this information to § 1917 , as 
described below:

Section 1917(a) would retain the 
current requirements to protect any 
approved or standard security program 
for an air carrier, indirect-air'Carrier, 
airport operator, or foreign air carrier, 
ana that portion of the security p rogram  
of‘the United States Postal Service that 
relates to security o f parcel mail to be 
transported by air. The FAA proposes to 
expand this provision to include any 
comments, instructions, or 
implementing guidance pertaining to 
these security programs. Generally, 
these materials reveal some -or nil of the 
sensitive information and must be 
protected the same as the security 
programs themselves.

. .  Paragraph (b) would be revised to 
include any comments, instructions, or 
implementing guidance pertaining to 
Security Directives and Information 
Circulars.

Paragraph |c) would list any profile 
used in any security screening process, 
including persons, baggage, or cargo. 
Section 191.3(h) '(1) and .(2) currently 
cover any hijacker profile and profile 
used in baggage screening. This 
proposal makes that provision general to 
cover profiles for screening persons, 
because there are systems -in place to 
protect against terrorists and others who 
might seek to'commit criminal violence, 
not just hijackers, ft would also cover 
profiles for cargo. Like baggage, cargo is 
a potential tool for criminal violence 
that the security rules cover.

Paragraph (d) would include any 
security contingency plan and 
comments, instructions, or 
implementing guidance pertaining 
thereto. These plans, when adopted, 
become part of the security program and 
are already covered by rules governing 
security programs. They are included in 
§ 1917 for emphasis.

The FAA proposes to delete the 
provisions currently in  § 191.3 (b)(6), 
pertaining to the technical 
specifications lor devices for protection 
against, or detection of, cargo theft, from 
the rule. Such devices are not directly 
used to meet the requirements for civil 
aviation security under .the FAA 
regulations. Any devices that serve a 
dual function of protecting ,cargo and 
security are protected under other 
provisions in this section.

Paragraph '(e) would never the 
technical specifications of any device 
used for the detection of any explosive, 
incendiary, or deadly or dangerous 
weapon. It is essentially the same as 
current § 191.3(b)(5), except that the 
current rule is worded “explosive or 
incendiary device or weapon.” The 
proposed rule would use-the same 
wording that is in  § 108.9(a), which 
contains the requirements for air

carriers to screen passengers and 
property for such items.

Paragraph (f) would address the 
specifications for objects used to test 
screening equipment, and equipment 
parameters, and paragraph (g) would 
address any security communications 
equipment and procedures. Knowledge 
of the devices used to perform various 
security functions could lead to a plan 
to defeat those devices. Accordingly., 
details of such devices should he 
protected.

Paragraph (h) would address any 
information pertaining to: (1) Threats of 
any criminal acts directed against air 
transportation; and (2) the details of an 
alleged violation ofparts 107,108,109, 
or 129, and any information that could 
reasonably lead to the disclosure of such 
details, io ., the airport name, the 
location of the gate or access point; the 
air carrier, indirect air carrier, or foreign 
air carrier. Paragraph (h) would apply 
only to the release of information by the 
FAA. There is less risk of harm from the 
casual disclosure of this information ‘by 
individuals.

Paragraph (i) would include any draft, 
proposed, ©r recommended change to 
sensitive security information or 
records. The FAA frequently issues 
proposed revisions for sensitive security 
documents to air carriers and airport 
operators and requests comments on the 
proposals. These proposals contain 
sensitive security information that also 
should be protected.

Paragraph (j) would include any other 
information that the Administrator 
determines should not be disclosed 
under the criteria in § 191.3(b). While 
we have attempted to anticipate all 
sources of information that should be 
protected from unauthorized disclosure, 
additional information may be 
discovered in the future. As with the 
current rule, this paragraph would allow 
the Administrator to determine whether 
other information should be considered 
to be sensitive security information.
Parts 107,108,109, and 129

The FAA proposes to make changes to 
the specific parts that apply to airport 
operators, air carriers, indirect air 
carriers, and foreign air carriers, to 
correspond to the proposed changes to 
part 191. Parts .107, 108, T09, and 129 
require these organizations to protect 
security information as required in part 
191, and would require them to direct 
requests for such information to the 
administrator. These pants would be 
redundant with the proposed changes to 
part 191. These .organizations currently 
refer to their specific parts of the FAR 
for security requirements. Including a 
cross-reference to part 191 in parts 107,



6 2 9 6 0 Federal Register / Vol. 59, No. 233 / Tuesday, December 6, 1994 / Proposed Rules

108,109, and 129, alerts organization to 
the new requirements, and makes it 
clear that part 191 is part of their 
security duties.
E co n o m ic  Evaluation

This section summarizes the 
regulatory evaluation prepared by the 
FAA. The regulatory evaluation 
provides more detailed discussion of the 
potential economic consequences of this 
proposal.

Executive Order 12866, dated 
September 30,1993, directs Federal 
agencies to promulgate new regulations 
or modify existing regulations only if 
benefits to society for each regulatory 
change outweigh potential costs. The 
order also requires the preparation of an 
economic analysis of all “significant 
regulatory actions” except those 
responding to emergency situations or 
other narrowly-defined exigencies.

The FAA has determined that this 
proposed rule is not a “significant 
regulatory action” as defined by 
Executive Order 12866 (Regulatory 
Planning and Review). A synopsis of the 
costs and benefits associated with this 
rule are summarized below. (A more 
detailed discussion is contained in the 
full regulatory evaluation placed in the 
docket for this proposed rule.)
Costs a n d  B enefits

This proposed rule would help 
protect persons and property at airports 
and aboard aircraft against terrorist and 
other criminal acts by strengthening the 
rules protecting sensitive security 
information from being released to 
unauthorized persons. It Would require 
the affected entities to be responsible for 
safeguarding this security information 
from unauthorized disclosure. The 
accidental divulgence of such material 
could lead, directly or indirectly, to 
injuries, the loss of life, and/or the loss 
of an aircraft.

These rules could be implemented at 
no cost. Given the lack of cost and given 
the potential benefits of avoided 
fatalities and injuries, the FAA finds 
this proposed rule to be cost beneficial.
International T rade Im pact Statem ent

In accordance with the Office of 
Management and Budget memorandum 
dated March 1983, federal agencies 
engaged in rulemaking activities are 
required to assess the effects of 
regulatory changes on international 
trade. The FAA finds that this proposed 
rule would not have an adverse impact 
on trade opportunities for either U.S. 
firms doing business overseas or foreign 
firms doing business in the United 
States. The proposed rule would impose 
no costs on both domestic and foreign

air carriers, so neither would have a 
trade advantage over the other.

Initial R egulatory Flexibility  
D eterm ination

The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress to 
ensure that small entities are not 
unnecessarily burdened by government 
regulations. The RFA requires agencies 
to review rules that may have a 
“significant economic impact on a 
substantial number of small entities.” 
There is no cost associated with this 
proposed rule; therefore, this proposal 
does not have a significant economic 
impact on a substantial number of smalL 
entities.

F ed era lism  Im pact

This proposal will not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this proposal does 
not have sufficient federalism 
implications to warrant preparation of a 
Federalism Assessment.

P aperw ork R eduction  Act.

In accordance with the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511), 
there are no requirements for 
information collection associated with, 
this proposed rule.

C onclusion

For the reasons discussed above, and 
based on the findings in the initial 
Regulatory Flexibility Determination 
and the International Trade Impact 
Statement, the FAA certifies that this 
proposed regulation will not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. This 
proposal is not considered a “significant 
regulatory action” under Executive 
Order 12866 and is not considered 
significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979).

List of Subjects 
14 CFR Part 107

Airports, Arms and munitions,
Federal Aviation Administration, Law 
enforcement officers, Reporting and 
recordkeeping requirements, Security 
measures.

14 CFR Part 108

Air carriers, Aircraft, Airmen, 
Airports, Arms and munitions, 
Explosives, Federal Aviation 
Administration, Law enforcement 
officers, Reporting and recordkeeping 
requirements, Security measures..
14 CFR Part 109

Air carriers, Aircraft, Federal Aviation 
Administration, Freight forwarders, 
Security measures.
14 CFR Part 1 2 9  '

Air carriers, Aircraft, Aviation safety. 
Federal Aviation Administration, 
Reporting and recordkeeping 
requirements, Security measures, 
S m o k i n g .

14 CFR Part 191

Air transportation, Federal Aviation 
Administration, Telecommunications.
The Proposed Amendments

Accordingly, the Federal Aviation 
Administration proposes to amend parts 
1 0 7 ,1 0 8 ,1 0 9 ,1297'and 191 (14 CFR 
parts 107, 108,109,129, and 191), as 
follows:

PART 107—AIRPORT SECURITY

1. The authority citation for part 107 
continues to read as follows:

Authority: 49 U.S.C. A pp. 1354,1356, 
1357,1358, and 1421; 49 U.S.C, 106(g); Sec. 
101, et seq., Pub. L. 101-604,104 Stat. 3066.

2. Section 107.3 is amended by 
revising paragraph (e) to read as follows:

§107.3 Security program.
*  ★  *  *  *

(e) Each airport operator shall— '
(1) Restrict the distribution, 

disclosure, and availability of sensitive 
security information, as defined in part 
.191 of this chapter, to persons with a 
need to know; and '

(2) Refer requests for.security 
sensitive information by other persons 
to the Assistant Administrator for Civil 
Aviation Security.
*  *  *  *  *

PART 108—AIRPLANE OPERATOR 
SECURITY

3. The authority citation for part 108 
continues to read as follows:

Authority: 49 U.S.C. A pp. 1354,1356, 
1357, 1421, 1424, and 1511; 49 U.S.C. 106(g);. 
Sec. 101 et seq., Pub. L. 101-604,104 Stat. 
3066.

4. Section 108.7 is amended by 
revising paragraphs (c)(4) and (c)(5) to 
read as follows:
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§ 108.7 Security .program: Form, content, 
end availability.
* *  ie *

(c) * * *
(4) Restrict the distribution, 

disclosure, and availability of sensitive 
security information, as defined in part 
191 of this chapter, to persons with a 
need to know; and

(5) Refer Tequests for a sensitive 
security information by Other persons to 
the Assistant Administrator for Civil. 
Aviation Security.

PART 169—INDIRECT AIR CARRIER 
SECURITY

5. The authority citation for part 109 
continues to read as follows:

Authority: Secs. 313(a), 316, 601,1005, 
Federal Aviation Act of 1958 (49 U.S.C. 
1354(a), 1357,1421, and 1485; and sec. 6(c), 
Department of Transportation Act (49 U.S.C. 
1655(c)).

6. Section 109.3 is amended by 
revising paragraph (c) to read as follows:

§ 109.3 Security program.
*  1c 1c 1c - 1c

(c) Each indirect air carrier shall—
(1) Restrict the distribution, 

disclosure, and availability of sensitive 
security information, as defined in part 
191 of this chapter, to persons with a 
need to know; and

(2) Refer requests for sensitive 
security information by other persons to 
the Assistant Administrator for Civil 
Aviation Security.

PART 129—OPERATIONS: FOREIGN 
AIR CARRIERS AND FOREIGN 
OPERATORS OF U.S.-REGISTERED 
AIRCRAFT ENGAGED IN COMMON 
CARRIAGE

7. The authority citation for part 129 
continues to read as follows:

Authority: 49 U.S.C. app. 1346 ,1354(a), 
1356,1357,1421,1502,1511 and 1522; 49 
U.S.C. 106(g) (revised Pub. L. 97-449,
January 12,1983).

8. Part 129 is amended by adding a 
new § 129.31 to read as follows:

§ 129.31 Airplane security.
Each foreign air carrier required to 

adopt and use a security program
pursuant to § 129.25(b) shall—

(a) Restrict the distribution, 
disclosure, and availability of sensitive 
security information, as defined in part 
191 of this chapter, to persons with a 
need to know; and

(b) Refer requests for sensitive 
security information by other persons to 
the Assistant Administrator for Civil 
Aviation Security.

9. Part 191 is revised to read as 
follows:

PART 191—PROTECTION OF 
SENSITIVE SECURITY INFORMATION
Sec.
191.1 Applicability-end definitions.
191.3 Records and information withheld (by 

ihe Federal ¡Aviation Administration.
194.5 Prohibition on release of sensitive

security information.
191.7 Sensitive security information.

Authority: Secs. 343(a), 316(d)(2), 601, 
Federal Aviation Act of 1958 (49 U.S.C. 
1354(a), 1357(41(9), 1421); sec. 6(c), 
Department ofTransporiaf ion Act (49 TJ.S.C. 
1653(c)).

§191.1 Applicability and definitions.
(a) This part governs the release, by 

the Federal Aviation Administration 
and by other persons, of records and 
information that has been obtained or 
developed during security activities or 
research and development activities.

(b) For purposes of this part, “record” 
includes any writing, drawing, map, 
tape, film, photograph, or other means 
by which information is preserved.

(c) The authority of the Administrator 
under this part is also exercised by the 
Assistant Administrator for Civil 
Aviation Security and the Deputy 
Assistant Administrator for Civil 
Aviation Security, and any individual 
formally designated to act. in their 
capacity. For matters involving the 
release or withholding of information 
and records containing information 
described in § 191.7(a) through (i), the 
authority may be further delegated. For 
matters involving the release or 
withholding of information and records 
containing information described in
§ 191.7(j), the authority may not be 
further delegated.

§ 191.3 Records and information withheld 
by the Federal Aviation Administration.

(a) Except as provided in paragraph 
(c) of this section, and notwithstanding 
5 U.S.C. 552 or other laws, the records 
and information described in paragraph 
(b) of this section are not available for 
public inspection or copying, nor is 
information contained in those records 
released to the public.

(b) The Administrator prohibits 
disclosure of information developed in 
the conduct of security or research and 
development activities under 49 U.S.C. 
App. Chapter 20, Subchapter III, if, in 
the opinion of the Administrator, the 
disclosure of such information would:

(1) Constitute an unwarranted 
invasion of privacy (including, but not 
limited to, information contained in any 
personnel, medical, or similar file);

(2) Reveal trade secrets or privileged 
or confidential information obtained 
from any person; or

(3) Be detrimental to the safety of 
persons traveling in air transportation.

(c) I fa  »record contains information 
that the Administrator determines 
cannot he «disclosed under this part, but 
also contains information that can be 
disclosed, the latter information, on 
proper FGHA request, ,w;il:l foe ‘provided 
for public inspection »and copying. 
However, if it is impractical »to »redact 
the requested information from the 
document, the entire document will be 
withheld from public disclosure.

§ 191.5 Prohibit ion on release of sensitive 
security information.

(a) Each airport operator, air carrier, 
indirect air carrier, foreign air carrier, 
and each individual employed by, 
contracted to, or acting for an airport 
operator, air carrier, indirect air carrier, 
or foreign air carrier shall restrict 
disclosure of and access to sensitive 
security information to persons with a 
need to know, and shall refer requests 
from other persons for such information 
to the Administrator.

(b) A person has a need to know 
sensitive security information when the 
information is necessary to carry out 
FAA-approved or directed aviation 
security duties. For some specific 
information, the Administrator may 
specify which persons, or classes of 
persons, have a need to know.

(c) When sensitive security 
information is released to unauthorized 
persons, any air carrier, airport operator, 
indirect air carrier, foreign air carrier, or 
individual with knowledge of the 
release shall inform the Administrator.

(d) Violation of this section is grounds 
for a civil penalty or other enforcement 
or corrective action by the FAA.

§ 191.7 Sensitive security information.
Except as otherwise provided in 

writing by the Administrator, the 
following information and records 
containing such information constitute 
sensitive information:

(a) Any approved or standard security 
program for an air carrier, foreign air 
carrier, indirect air carrier, or airport 
operator, and that portion of the security 
program of the United States Postal 
Service that relates to security of parcel 
mail to be transported by air; and any 
comments, instructions, or 
implementing guidance pertaining 
thereto.

(b) Security Directives, Information 
Circulars, and any comments, 
instructions, or implementing guidance 
pertaining thereto.

(c) Any profile used in any security 
screening process, including for 
persons, baggage, or cargo.

(d) Any security contingency plan or 
information and any comments, 
instructions, or implementing guidance 
pertaining thereto.
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(e) Technical specifications of any 
device used for the detectioirof any 
explosive, incendiary, or deadly or 
dangerous weapon.

(f) Technical specifications of objects 
used to test screening equipment and 
equipment parameters.

(g) Technical specifications of any 
security communications equipment 
and procedures.

(h) As to the release of information by 
the FAA only:

(1) Any information pertaining to 
threats of any criminal acts directed 
against air transportation.

(2) The details of an alleged violation 
of parts 107,108,109, or 129 of this 
chapter, including the airport name, the 
location of the gate or access point; the 
air carrier, indirect air carrier, or foreign 
air carrier, and any information that 
could reasonably lead to the disclosure 
of such details.

(i) Any draft, proposed, or 
recommended change to the information 
and records identified in this part.

(j) Any other information, the 
disclosure of which the Administrator 
has prohibited under the criteria in 
'§ 191.3(b).

Issued in Washington, DC, November 4, 
1994.
Bruce R. Butterworth,
Director, Office of Civil Aviation Security 
Policy and Planning.
(FR Doc. 94-27912 Filed 12-5-94; 8:45 am] 
BILLING CODE 4910-13-M
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DEPARTMENT OF EDUCATION
[CFDA No. 84.031A, CFDA No. 84.031G]

Notice Inviting Applications for 
Designation as an Eligible Institution 
for fiscal year 1995 for the 
Strengthening Institutions and 
Endowment Challenge Grant Programs
PURPOSE: Institutions of higher 
education must meet specific statutory 
and regulatory requirements to be 
designated eligible to receive funds 
under the Strengthening Institutions 
and Endowment Challenge Grant 
Programs authorized, respectively, 
under Parts A and C of Title III of the 
Higher Education Act of 1965, as 
amended (HEA).

In addition, section 316 of Title III of 
the HEA authorizes grants to Hispanic- 
serving institutions to enable them to 
improve and expand their capacity to 
serve Hispanic and other low-income 
students. Since Congress has provided 
funding for section 316 grants, the 
Department will hold a competition for 
new awards in Fiscal Year 1995. 
Hispanic-serving institutions should 
note that to receive a grant under 
section 316, a Hispanic-serving 
institution must satisfy the institutional 
eligibility requirements for the 
Strengthening Institutions and 
Endowment Challenge Grant Programs, 
as well as additional statutory eligibility 
criteria.

For Fiscal Years 1995 and 1996; the 
Department will conduct biennial grant 
award competitions under the 
Strengthening Institutions Program and 
under section 316 of the HEA for 
Hispanic-serving institutions. Under a 
biennial grant award competition, an 
institution submits a grant application 
that may be considered for funding 
under two successive fiscal y ear grant 
award competitions. Applications are 
evaluated and ranked by field readers 
for the first competition. If the 
institution’s application is not selected 
for funding under the first fiscal year’s 
award competition, it will be considered 
for funding under the second fiscal 
year’s award competition for new 
awards based upon the score it received 
in the first competition. As part of this 
scheme, no new applications will be 
accepted for the second fiscal year 
competition for new awards. 
Accordingly, if an institution wishes to 
apply for a new grant award under the 
Strengthening Institutions Program for 
Fiscal Year 1995 or Fiscal Year 1996, it 
must submit an application for Fiscal 
Year 1995; and if an institution wishes 
to apply for a grant award under section 
316 of the HEA, it must submit an 
application for Fiscal Year 1995. The

Department will publish a separate 
closing date notice for those grant 
applications,

In making awards under the 
Strengthening Institutions Program, 
under section 313(b) of the HEA, the 
Secretary gives priority in funding to 
institutions that are not already 
receiving funding under a Strengthening 
Institutions Program grant. Therefore, in 
awarding grants in Fiscal Year 1995, the 
Secretary will fund in rank-order from 
those applicants that have a binding 
priority in Fiscal Year 1995. In awarding 
grants in Fiscal Year 1996, the Secretary 
will fund in rank-order from those 
applicants that have a funding priority 
in Fiscal Year 1996.

The biennial grant award competition 
has the following institutional eligibility 
implications. To receive a grant in 
Fiscal Year 1995, an institution must 
submit an institutional eligibility 
application to the Department by the 
deadline date set forth in this notice and 
must qualify as an eligible institution.
To receive a grant in Fiscal Year 1996, 
an institution must submit an 
institutional eligibility application to 
the Department by the deadline date set 
forth in a notice that will be published 
for that year and must qualify as an 
eligible institution under that notice.

For purposes of awarding grants 
under section 316 of the HEA, if the 
Secretary selects an institution to 
receive a grant in Fiscal Year 1996, far 
purposes of determining whether the 
institution has an enrollment of 
undergraduate full-time equivalent 
studentsthat is atleast 25 percent 
Hispanic students, the Secretary will 
consider that the institution submitted 
its application in Fiscal Year 1996.

To receive a grant in Fiscal? Year 1996V 
an institution does not have to submit 
an institutional eligibility application to 
the Department in Fiscal Year 1995; 
However, the failure to submit an 
eligibility application for Fiscal Year 
1995 will preclude that institution from 
receiving any benefits that derive from 
being an eligible institution during that 
fiscal year.

Institutions that wish to be considered 
for waivers of certain non-Federal share, 
requirements under the Federal Work- 
Study or Federal Supplemental 
Educational Opportunity Grant 
Programs authorized under Title IV o f 
the HEA must be designated! as eligible 
institutions under the Strengthening 
Institutions and Endowment. Challenge 
Grant Programs.
DEADLINE FOR TRANSMITTAL OF 
APPLICATIONS: January 23,1995 for 
institutions of higher education that 
anticipate competing for new awards

under the Strengthening Institutions 
and Endowment Challenge Grant 
Programs, for Hispanic-serving 
institutions that anticipate competing 
for new awards authorized under 
section 316 of the HEA, and for 
institutions that plan to obtain non-Title 
III benefits from qualifying as an eligible 
institution under the Strengthening 
Institutions and Endowment Challehge 
Grant Programs.
APPLICATIONS AVAILABLE: December 21, 
1994.
ELIGIBILITY INFORMATION: To qualify as an 
eligible institution under the 
Strengthening Institutions and 
Endowment Challenge Grant Programs, 
an applicant must (1) be accredited or 
preaccredited by a nationally recognized- 
accrediting agency; (2) be legally 
authorized by the State in which it is 
located to be a junior or community 
college or to provide a bachelors degree 
program; and (3) have a high enrollment 
of needy students. In addition, its 
educational and general (E&G) 
expenditures per full-time equivalent 
(FTE) undergraduate student must be 
low in comparison with the average 
E&G expenditures per FTE 
undergraduate student of institutions 
that offer similar instruction. The 
complete eligibility requirements are 
found in the Strengthening Institutions 
Program regulations, 34 CFR 607.2— 
607.5, as revised in the Federal Register 
on August 15,1994 (59 FR 41914, 
41922).
ENROLLMENT OF NEEDY STUDENTS: Under 
34 CFR 607.3(a), an institution is 
considered to have a high enrollment of 
needy students if—(1) at least 50 
percent of its degree students received 
financial assistance under one or more 
of the following programs: Pell Grant, 
Supplemental Educational Opportunity 
Grant, College Work Study , or Perkins 
Loan Program; or (2) the percentage of 
its undergraduate degree students who 
were enrolled on at least a half-time 
basis and received Pell Grants exceeded 
the median percentage of undergraduate 
degree students who were enrolled on at 
least a half-time basis and received Pell 
Grants at comparable institutions that 
offer similar instruction. To qualify 
under this latter criterion, an 
institution’s Pell Grant percentage for 
base year 1992-93 must be more than 
the median for its category of 
comparable institutions provided on the 
table in this notice.
E&G EXPENDITURES PER FTE STUDENT: An 
institution should compare its average 
E&G expenditure/FTE student to the 
average E&G expenditure/FTE student 
for its category of comparable 
institutions contained in the table in
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this notice. If the institution’s average 
E&G expenditure for the 1992-93 base 
year is less than the average for its 
category of comparable institutions, it 
meets this eligibility requirement.

The institution’s E&G expenditures 
are the total amount it expended during 
the base year for instruction, research, 
public service, academic support, 
student services, institutional support, 
operation and maintenance, 
scholarships and fellowships, and 
mandatory transfers.

The following table identifies the 
relevant median Pell Grant percentages 
and the average E&G expenditures per 
FTE student for the 1992-93 base year 
for the four categories of comparable 
institutions:

Median 
Pell grant 
percent

age

Average 
E&G per 
FTE stu

dent

2-year public institu
tions .... ..................

•
30.20 $6,565

2-year non-profit pri
vate institutions..... 33.95 10,959

4-year public institu
tions .... .................. 29.62 12,004

4-year non-profit pri
vate institutions..... 30.23 15,724

WAIVER INFORMATION: Institutions of 
higher education that are unable to meet 
the needy student enrollment 
requirement or the E&G expenditure 
requirement may apply to the Secretary 
for waivers of these requirements, as 
described in 34 CFR 607.3(b) and 607.4 
(c) and (d). As discussed in the 
preamble to the final regulations 
published in the Federal Register on 
August 15, 1994 (59 FR 41914-41917),

Bas e  Y ear  Lo w - In c o m e  Lev els

the Secretary has developed a set of 
more specific instructions relating to the 
waiver provisions for institutions 
unable to meet the needy student 
enrollment requirement. Institutions 
requesting a waiver of this requirement 
must include detailed information as set 
forth in the instructions for completing 
the application.

Under the waiver authority provided 
in 34 CFR 607.3(b)(2), an institution 
must demonstrate that at least 30 
percent of the students it served in base 
year 1992-93 were from low-income 
families. The regulations define “low- 
income” as an amount that does not 
exceed 150 percent of the amount equal 
to the poverty level as established by the 
U.S. Bureau of the Census, 34 CFR 
607.3(c). For the purposes of this waiver 
provision, the following table sets forth 
the low-income levels for the various 
sizes of families:

Size of family unit

Contiguous 
48 States, 
the District 
of Colum
bia, and 

outlying ju
risdictions

Alaska Hawaii

1 ....... :............... ................ ,..... ......................................... $10,215
13,785
17,355
20,925
24,495
28,065
31,635
35,250

$12,750 
17,220 
21,690 
26,160 
30,630 
35,100 
39,570 
44,040

$11,745 
15,855 
19,965 
24,075 
28,185 
32,295 
36,405 
40,515

3 .....................................................................
4 ........... .................. . ....................... ............ .......... .
5 ........______________ ___________
6 ................ ...... ....................... .................. .......... ......... .
7 ....
8 .................. .... ....... .... ......... ........... .................... ;.........

For family units with more than eight 
members add the following amount for 
each additional family member: $3,570 
for the contiguous 48 states, the District 
of Columbia and outlying jurisdictions; 
$4,470 for Alaska; and $4,110 for 
Hawaii.

The figures shown as low-income 
levels represent amounts equal to 150 
percent of the family income levels 
established by the U.S. Bureau of the 

| Census for determining poverty status. 
The Census levels were published by 
the U.S. Department of Health and 
Human Services in the Federal Register 
on February 14,1992 (57 FR 5455- 
5457).

In reference to the waiver option 
specified in § 607.3(b)(4) of the 
regulations, information about 
“metropolitan statistical areas” may be 
obtained by requesting the Metropolitan 
Statistical Areas, 1993, order number 
PB93-192664, from the National 
Technical Information Services, 
Document Sales. 5285 Port Royal Road,

Springfield, Virginia 22161, telephone 
number (703) 487-4650. There is a 
charge for this publication. For general 
information about “metropolitan 
statistical areas”, institutions of higher 
education may contact the 
Strengthening Institutions Program 
Branch.
APPLICABLE REGULATIONS: Regulations 
applicable to the eligibility process 
include: (a) the Strengthening 
Institutions Program Regulations in 34 
CFR Part 607, as revised in the Federal 
Register on August 15,1994 (59 FR 
41914); (b) the Endowment Challenge 
Grant Program Regulations in 34 CFR 
Part 628; and (c) the Education 
Department General Administrative 
Regulations in 34 CFR Parts 74^75, 77, 
82, 85, and 86.
FOR APPLICATIONS OR INFORMATION 
CONTACT: Strengthening Institutions 
Program Branch, Division of 
Institutional Development, U.S. 
Department of Education, 600 
Independence Avenue, S.W., Room

3042 ROB-3, Washington, D.C. 20202- 
5335. Telephone: (202) 708-8839. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.

Information about the Department’s 
funding opportunities, including copies 
of application notices for discretionary 
grant competitions, can be viewed on 
the Department’s electronic bulletin 
board (ED Board), telephone (202) 260- 
9950; or on the Internet Gopher Server 
at GOPHER.ED.GOV (under 
Announcements, Bulletins and Press 
Releases). However, the official 
application notice for a discretionary 
grant competition is the notice 
published in the Federal Register.
PROGRAM AUTHORITY: 20 U.S.C. 1057, 
1059c and 1065a.
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Dated: November 30,1994.
David A. Longanecker,
A ssistant Secretary fo r  Postsecondary  
Education.
[FR Doc. 94-29969 Fifed 12-5-94; 8:45 am)
BELLING CODE 4<XXM)1-P


