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Docket No. R P 9 4 -3 4 0 -0 0 0 , Carnegie, 
Natural Gas Company 

CAG-14.
Docket Nos. R P 9 3 -9 9 -0 0 0 , 003 and 004 , 

Colorado Interstate Gas Company 
CAG-15.

Docket Nos. R P 9 3 -1 8 6 -0 0 0  and 001, 
Carnegie Natural Gas Company 

CAG—16.
Docket No. R P 9 5 -0 8 -0 0 0 , NorAm Gas 

Transmission Company 
CAG-17.

Docket No. R P 9 4 -3 6 5 -0 0 3 , W illiam s 
Natural Gas Company 

CAG-18.
Docket No. R P 9 4 -3 7 4 -0 0 1 , Trunkline Gas 

Company 
CAG-19.

Docket Nos. Á C 9 4 -6 5 -0 0 1  and A C 9 4 -1 2 1 -  
001, Columbia G ulf Transm ission 
Company 

CAG-20.
Docket N os. R P 9 4 -3 8 0 -0 0 1  and R P 9 4 -6 7 -  

013, et a l., S o u th ern  N atu ral G as 
Com pany 

CAG-21.
Docket Nos. R P 9 0 -1 3 7 -0 1 7 , T M 9 3 -6 -4 9 -  

008, R P 9 3 -1 7 5 -0 0 5  and R S 9 2 -1 3 -0 0 0 , 
W illiston Basin Interstate Pipeline 
Company 

CAG—22.
Docket'No. RP91—1 6 6 -0 2 6 , Northwest 

Pipeline Corporation 
CAG—23.

Docket Nos. T M 9 1 -6 -3 7 -0 0 5  and T M 9 2 - 
7 -3 7 -0 0 3 , Northwest Pipeline 
Corporation 

CAG-24.
Docket Nos. R P 9 4 -1 8 3 -0 0 4 , C P 7 9 -3 7 4 -0 1 2  

and C P 7 9 -3 8 2 -0 1 4 , Southern Natural 
Gas Company 

CAG-25. /
Docket No. R P 8 5 -1 2 2 -0 2 3 , Colorado 

Interstate Gas Company 
CAG-26.

Docket Nos. R P 9 4 -3 0 9 -0 0 2 , R P 9 3 -1 5 1 -0 1 4  
and R P 9 4 -3 0 9 -0 0 1 , Tennessee Gas 
P ipelin e C om p an y 

CAG-27.
Docket No. R P 9 3 -1 6 6 -0 0 3 , T e n n e sse e  G as 

P ipelin e C om p an y 
CAG-28.

Docket No. RP94—1 7 6 -0 0 1 , Tennessee Gas 
Pipeline Company 

CAG-29,
Omitted

CAG-30.
Docket No. G P 9 5 -1 -0 0 0 , State o f 

California, D ivisión o f  O il and Gas, T ight 
Formation A rea Determ ination, FERC 
No. JD 93-00528T  (Califom ia-2)

CAG-31. D ocket N o. M G 88-14—004, B la c k  
M arlin P ip e lin e  C om p an y

Docket No. M G 8 8 -3 -0 0 9 , F lo rid a  G as 
T ran sm ission  C om p an y

Docket No. M G 8 8 -7 -0 0 6 , N orthern  N atural 
Gas Com pany

Docket No. MG88—9 -0 0 8 , Transw estem  
Pipeline Company 

CAG-32.
Docket No. G P 89-21 7 3 -0 0 4 , A rk la  Energy. 

Resources C om p an y an d  M ississ ip p i 
River T ran sm iss io n  C orp oration

Docket No. C P 8 9 -2 1 9 5 -0 0 4 , ANR Pipeline 
Companv 

U G -3 3

Docket No. C P 9 3 -5 0 0 -0 0 1 , Natural Gas 
Pipeline Company o f Am erica 

CAG—34.
Docket No. C P 9 4 -1 3 7 -0 0 1 , Tennessee Gas 

Pipeline Company 
C A G -35.

Docket No. C P 9 4 -1 6 1 -0 0 2 , Avoca Natural 
Gas Storage 

C A G -36.
Docket No. C P 9 1 -2 2 0 6 -0 0 9 , Tennessee Gas 

P ipeline Company 
CA G -37.

Docket Nos. C P 9 2 -4 9 8 -0 0 4  and 000, 
Trunkline Gas Company 

C A G -38.
Docket Nos. C P 9 3 -5 7 -0 0 2  and C P 9 2 -1 8 9 -  

0 02 , Superior Offshore P ipeline 
Company 

CAG—39.
Docket Nos. C P 9 3 -7 9 -0 0 3  and 005 , Mid 

Louisiana Gas Company and Fairbanks 
Gathering Company 

C A G -40.
Docket No. C P 9 3 -2 8 1 -0 0 1 , Paiute Pipeline 

Company 
C A G -41.

Docket No. C P 9 3 -3 0 6 -0 0 1 , Caprock 
Pipeline Company

D ock et N o. C P 9 4 -5 5 -0 0 1 , T ran sw estern  
P ip e lin e  C om pan y

Docket No. C P 9 4 -3 0 2 -0 0 1 , Northern 
Natural Gas Company 

CAG—42.
Docket No. C P 9 3 -3 2 6 -0 0 1 , Eastern 

A m erican  Energy Corporation
Docket No. C P 9 3 -3 2 8 -0 0 1 , Columbia Gas 

Transm ission Corporation 
CAG—43.

Docket No. C P 9 3 -5 6 7 -0 0 1 , Texas Gas 
Transm ission Corporation 

CAG—44.
Docket No. C P 9 4 -3 6 -0 0 1 , Arkla Gathering 

Services Company 
CAG—45*

Docket No. CP94—1 4 7 -0 0 1 , W illiam s 
Natural Gas Company Docket No. C P 9 4 - 
1 6 3 -0 0 1 , Kansas Gas Supply Corporation 

CAG—46.
Docket No. C P 9 4 -2 0 1 -0 0 1 , BCF Gas, Ltd.
Docket No. C P 9 4 -1 0 7 -0 0 1 , NorAm Gas 

Transm ission Company 
CAG—47.

Docket Nos. C P 9 3 -2 3 2 -0 0 0 , C P 9 3 -2 5 6 -0 0 0  
and C P 9 3 -2 7 5 -0 0 0 , Alabam a-Tennessee 
Natural Gas Company 

CAG—48.
Docket No. C P 9 4 -2 1 4 -0 0 0 , Natural Gas 

P ipeline Company o f Am erica 
CAG—49.

D ocket No. C P 9 4 -2 1 9 -0 0 0 , T ennessee Gas 
P ipeline Company 

C A G -50.
Docket No. C P 9 4 -6 5 6 -0 0 0 , General 

Services A dm inistration 
C A G -51.

Docket Nos. C P 9 3 -6 3 7 -0 0 0  and 001 , ANR 
Pipeline Company 

C A G -52.
Docket No. C P 9 4 -7 9 -0 0 0 , Panhandle 

Eastern Pipe Line Company 
C A G -53.

Docket No. C P 9 4 -5 5 0 -0 0 0 , W ashington 
Natural Gas Company 

C A G -54.
Docket No. CP94—1 4 5 -0 0 0 , Hobbs 

Processing Company

Docket No. C P 9 4 -1 4 2 -0 0 0 , Northern 
Natural Gas Company 

C A G -55.
Docket No. C P 9 4 -2 0 -0 0 0 , Field  Gas 

Gathering Inc.-.
Docket Nos. C P 9 4 -1 9 -0 0 0  and R S 9 2 -8 2 -  

000 , Superior Offshore P ipeline 
Company 

CAG—56.
Docket No. C P 9 4 -2 7 9 -0 0 0 , M inerals, Inc. 

C A G -57.
Docket No. C P 9 4 -3 8 8 -0 0 0 , Texas Gas 

Transm ission Corporation
Docket No. C P 9 4 -3 9 0 -0 0 0 , Enron 

Louisiana Energy Company 
C A G -58.

Docket No. R S 9 2 -2 3 -0 2 6 , Tennessee Gas 
P ipeline Company

Docket No. R S 9 2 -3 3 -0 1 0 , East Tennessee 
Natural Gas Company 

CAG—59.
Docket No. C P 8 7 -3 9 -0 0 2 , Granite State 

Gas Transm ission, Inc.
CAG—60.

Docket No. C P 9 2 -1 8 4 -0 1 0 , Texas Eastern 
Transm ission Corporation 

CAG—61.
Dpcket No. CP94—8 8 -0 0 1 , Great Lakes Gas 

Transm ission Lim ited Partnership

Hydro Agenda
H - l .  Project No. P -579 7 -O 0 2 , B&C Energy, 

Inc.. Order on license application.

E lectric  Agenda 
E - l .

Docket No. T X 94—4 -0 0 0 , Tex-La E lectric 
Cooperative, o f Texas, Inc.

Docket No. E R 9 4 -1 3 8 5 -0 0 0 , W est Texas 
U tilities Company. Request for 
transm ission service under section 211 
o f the Federal Power Act.

M iscellaneous Agenda 

M - l .
Docket No. R M 9 1 -1 2 -0 0 0 , Alternative 

Dispute Resolution. N otice o f Proposed 
Rulemaking.

O il and Gas Agenda

I. P ip e lin e  R a te  M atters  
P R -1 .

Reserved

II. R estructuring M atters

RS-1
Reserved

III. P ip e lin e  C ertifica te  M atters  
P C -1.

Docket Nos. C P 9 3 -2 5 8 -0 0 0 , 001 and 003, 
Mojave P ipeline Company. Application 
for certificate authorizing m ajor pipeline 
expansion.

Dated: November 2 ,1 9 9 4 .
Lois D. Cashell,
S ecretary .
[FR Doc. 9 4 -2 7 7 0 0  F iled  1 1 -3 -9 4 ; 4 :07  pm] 
BILLING CODE 6717-01-P

FEDERAL COMMUNICATIONS COMMISSION

FCC to Hold Open Commission 
Meeting, Thursday, November 10, 1994
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The Federal Communications 
Commission will hold an Open Meeting 
on the subjects listed below on 
Thursday, November 10,1994, which is 
scheduled to commence at 9:30 a.m., in 
Room 856, at 1919 M Street, N.W., 
Washington, D.C.
Item  N o., B u reau , a n d  S u b jec t
1—  Private Radio— T itle : Im plem entation of 

Section 309(j) o f the Comm unications 
A ct—Competitive Bidding (PP Docket No. 
9 3 -2 5 3 ). Summary: T he Comm ission w ill 
consider petitions for reconsideration of 
rules established for the entrepreneurs’ 
blocks in the broadband Personal 
Comm unications Service.

2—  Cable Services— T itle: Im plem entation of 
Sections o f the Cable Television Consumer 
Protection and Com petition A ct o f 1992—  
(“Going-Forward” Issues) (MM Docket 
Nos. 9 2 -2 6 6  and 9 3 -2 1 5 ). Sum mary: The 
Commission w ill consider revised “going 
forward” rules governing rates for 
regulated cable services and related issues.

3— Cable Services— T itle : Im plem entation of 
the Cable Television Consumer Protection 
and Competition A ct pf 1992—  
Development o f Com petition and Diversity 
in Video Programming Distribution and 
Carriage (MM Docket No. 92 -2 6 5 ). 
Summary: T he Com m ission w ill consider 
petitions for reconsideration of the cable 
television program access rules other than 
issues raised in the National Rural 
Telecom m unications Cooperative’s (NRTC) 
petition relating to exclusive contracts with 
non-cable m ultichannel video 
programming (DBS) distributors.

4—  Field Operations— T itle: Amendment of 
Part 73, Subpart G, o f the Com m ission’s 
Rules Regarding the Emergency Broadcast 
System  (FO Docket Nos. 9 1 -1 7 1  and 9 1 -  
301). Summary: T he Com m ission w ill 
consider replacing the Emergency 
Broadcast System  w ith a new technical and 
operational structure.

5—  Mass Media— T itle; Amendment o f Parts 
73 and 74 of the C om m ission’s Rules to 
Perm it Unattended Operation of Broadcast 
Stations and to Update Broadcast Station 
Transm itter Control and M onitoring 
Requirements. Sum mary: The Comm ission 
w ill consider action concerning broadcast 
station operator and transm itter control 
requirements.

6—  Mass Media— T itle: 4 ,295  Applications 
for Authority to Construct and Operate 
M ultipoint Distribution Service Stations at 
62 Transm itter S ites; 96  A pplications for 
Authority to Construct and Operate 
M ultipoint Distribution Service Stations. 
Summary: The Com m ission w ill consider 
4 ,560  reconsideration petitions regarding 
applications for new MDS stations.

7—  Mass Media— Title: Amendment o f Parts 
and 74 of the Com m ission’s R u les with 
Regard to Filing Procedures in the 
M ultipoint D istribution Service and in the 
Instructional Television Fixed  Service and 
Im plementation o f Section  309(j) o f the 
Comm unications A ct— Competitive 
Bidding (PP Docket No. 93—253) Summary: 
The Comm ission w ill consider alternatives 
for stream lining the procedures by w hich 
applications for new  M ultipoint

Distribution Service are filed and 
processed.

8— Common Carrier— T itle: Policies and 
Rules Concerning Letters o f Agency for 
Changing Long Distance Carriers 
(“Slam m ing”). Sum mary: The Comm ission 
w ill consider proposing rules concerning 
letters o f agency for changing long distance 
carriers.

Additional information concerning 
this meeting may be obtained from 
Audrey Spivack or Susan Lewis Sallet, 
Office of Public Affairs, telephone 
number (202) 418-0500.

Dated: November 3 ,1 9 9 4 .
Federal Com m unications Commission. 
W illiam  F. Caton,
A cting  S ecretary .
[FR Doc. 9 4 -2 7 7 4 5  F iled  1 1 -4 -9 4 ; 1 :19 pm] 
BILUNG CODE 6712-01-M

NATIONAL TRANSPORTATION SAFETY BOARD
TIME AND PLACE: 9:30 a.m., Tuesday, 
November 15,1994.
PLACE: The Board Room, 5th Floor, 490 
L’Enfant Plaza, S.W., Washington, D.C. 
20594.
STATUS: Open.
MATTERS TO BE CONSIDERED:
6481— Safety Study: Commuter A irline 

Safety.
6247A — Railroad A ccident Report: C ollision 

and Derailment o f Burlington Northern 
'"Train 0 1 -1 1 1 -1 0  and Union Pacific Train 

NPSEZ-09 in Kelso, W ashington,
November 1 1 ,1 9 9 3 .

NEWS MEDIA CONTACT: Telephone: (202) 
382-0660.
FOR MORE INFORMATION CONTACT: Bea 
Hardesty, (202) 382-6525.

Dated: November 4 ,1 9 9 4 .
B ea Hardesty,
F ed e ra l  R eg ister L ia ison  O fficer.
[FR Doc. 9 4 -2 7 7 3 5  F iled  1 1 -4 -9 4 ; 10:53 am] 
BILLING CODE 7533-01-4»

NUCLEAR REGULATORY COMMISSION

DATE: Weeks of November 7,14, 21, and
28,1994.
PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland.
STATUS: Public and Closed. - 
MATTERS TO BE CONSIDERED:
W eek o f November 7 

T h u rsd ay , N o v em b er  10  
2 :30  p.m.

Periodic M eeting w ith Advisory Committee 
on Nuclear W aste (ACNW) (Public 
Meeting)

(Contact: John Larkins, 3 0 1 -4 1 5 -7 3 6 0 )
4 :00  p.m.

Affirmation/Discussion and Vote (Public 
Meeting)

a. F inal Amendments to 10C F R  Parts 30, 
32, and 35: Preparation, Transfer of 
Comm ercial D istribution, and Use of 
Byproduct m aterial for M edical Use 
(Tentative)

(Contract: Anthony Tse, 3 0 1 -4 1 5 -6 2 3 3 )

W eek o f Novem ber 14— Tentative

There are no meetings schedule for the 
W eek of November 14.

W eek o f November 21— Tentative

There are no m eetings schedule for the 
W eek o f November 21.

W eek o f November 28— Tentative

There are no meetings schedule for the 
W eek of November 28.

Note:- Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplem entary notice is 
provided in accordance w ith the Sunshine 
Act as specific item s are identified and added 
to the meeting agenda, i f  there is no specific 
subject listed for affirm ation, this means that 
no item  has as yet been identified as 
requiring any Com m ission vote on this date.

The schedule for Commission 
meetings is subject to change on short 
notice, to verify the status of meetings 
call (Recording)—(301) 504-1292. 
CONTACT PERSON FOR MORE INFORMATION: 
Dr. Andrew Bates (301) 504-1963.

Dated: November 3 ,1 9 9 4 .
A ndrew  L. Bates,
C hief, O p eration s B ran ch , O ffic e  o f  th e  
S ecretary .
[FR Doc. 9 4 -2 7 7 3 0  F iled  1 1 -4 -9 4 ; 10:52 am] 
BILLING CODE 7590-01-M

SECURITIES AND EXCHANGE COMMISSION 

Agency Meetings
Notice is hereby given, pursuant to 

the provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of November 7,1994.

A closed meeting will be held on 
Wednesday, November 9,1994, at 10:00 
a.m. An open meeting will be held on 
Thursday, November 10,1994, at 10:00 
a.m., in Room 1C30.

Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who have an interest in 
the matters may also be present.

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c) (4), (8), (9)(A) and (10) 
and 17 CFR 200.402(a) (4), (8), (9)(1) and 
(10), permit consideration of the 
scheduled matters at a closed meeting.

Commissioner Roberts, as duty 
officer, voted to consider the items
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listed for the closed meeting in a closed 
session. '

The subject matter of the closed 
meeting scheduled for Wednesday, 
November 9,1994, at 10:00 a.m., will 
be:

Settlement o f  adm inistrative proceedings 
nf an enforcem ent nature.

Institution of in junctive actions. •
Institution of adm inistrative proceedings of 

an enforcement nature.
Settlement o f in junctive action.
Formal order o f investigation.
Opinion. •

The subject matter of the open 
meeting scheduled for Thursday, 
November 10,1994 at 10:00 a.m., will 
be:

1. Consideration o f proposed Rule 1 5 c2 -1 3  
and proposed am endm ents to Rule 10 b -1 0  
under the Securities Exchange A ct o f 1934, 
w hich would require brokers and dealers to 
provide custom ers im m ediate written 
notification of certain additional information 
relevant to their securities transactions. For 
further inform ation, please contact C. Dirk 
Peterson at (202) 9 4 2 -0 0 7 3 .

2. Consideration of w hether to adopt 
am endm ents to Rule 1 5 c 2 -1 2  undèr the 
Securities Exchange A ct o f 1934 w hich 
require a broker, dealer, or m unicipal 
securities dealer underw riting m unicipal 
securities to reasonably determ ine that an 
issuer o f m unicipal securities or an obligated 
person has agreed to make available annual 
financial inform ation an event notices: and 
w hich im pose requirem ents on brokers, 
dealers, and m unicipal securities dealers

recom m ending the purchase or sale of 
m unicipal securities covered by the rule. For 
further information, please contact Janet VV. 
Russell-Hunter at (202) 9 4 2 -0 0 7 3 ; or Amy 
M eltzer Starr at (202) 9 4 2 -1 8 7 5 .

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: The Office 
of the Secretary (202) 942-7070.

Dated: November 3 ,1 9 9 4 .
Jonathan G. Katz,
Secretary.
(FR Doc. 9 4 -2 7 7 4 4  F iled  1 1 -4 -9 4 ; 1 :18 am] 
BILLING CODE 8010-01-M
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OFFICE OF MANAGEMENT AND 
BUDGET %
Office of Federal Procurement Policy

48 CFR Parts 9903,9905

Cost Accounting Standards Board; 
Application of Cost Accounting 
Standards Board Regulations to 
Educational Institutions

AGENCY: Cost Accounting-Standards 
Board, Office of Federal Procurement 
Policy, OMB,
ACTION: Final rule.

SUMMARY: The Cost Accounting 
Standards Board (CASB) hereby amends 
the regulatory provisions Contained in 
Chapter 99 of Title 48. The amendments 
being promulgated today as a final rule 
apply to educational institutions 
receiving a negotiated Federal contract 
or subcontract award, in excess of 
$500,000 (excluding contracts awarded 
for the operation of Federally Funded 
Research and Development Centers 
(FFRDCs) which are already subject to 
CASB regulations), and require that 
such educational institutions comply 
with certain specified CASB rules, 
regulations and Cost Accounting 
Standards (CAS).
EFFECTIVE DATE: T h is ru le  is  effective on 
January 9,1995.
FOR FURTHER INFORMATION CONTACT: 
Rudolph J. Schuhbauer, Project Director, 
Cost Accounting Standards Board 
(telephone: 202-395-3254). 
SUPPLEMENTARY INFORMATION:

A. Regulatory Process
The CASB’s rules, regulations and 

Standards are codified at 48 CFR 
Chapter 99. Section 26(g)(1) of the 
Office of Federal Procurement Policy- 
Act, 41 U.S.C. 422(g), requires that the 
Board, prior to the establishment of any 
new or revised CAS, complete a 
prescribed rulemaking process. The 
process generally consists of the 
following four steps:

1. Consult with interested persons 
concerning the advantages, disadvantages 
and improvements anticipated in the pricing 
and administration of Government contracts 
as a result of the adoption of a proposed. 
Standard.

2. Promulgate an Advance Notice o f 
Proposed Rulemaking (ANPRM).

3. Promulgate a Notice o f Proposed 
Rulemaking (NPRM).

4. Promulgate a final rule.
This promulgation completes the four step 

process.
B. Background

Prior Promulgations: Based on 
information that some institutions of___

higher education were improperly 
allocating indirect costs to Federal 
research programs and charging 
unallowable costs to Federal awards 
(e.g., contracts, grants and cooperative 
agreements), the CASB published three 
Federal Register (FR) proposals 
requesting public comments from 
interested parties concerning the 
proposed application of the Board's 
rules, regulations and Standards to 
educational institutions. A Staff 
Discussion Paper was published on 
October 8,1991 (56 FR 50737). After 
consideration of the public comments 
received in response to the Staff 
Discussion Paper, the CASB published 
an Advance Notice of Proposed 
Rulemaking (ANPRM) on June 2,1992 
(57 FR 23189). On December 21,1992, 
after consideration of the public 
comments received in response to the 
ANPRM, the CASB published a Notice 
of Proposed Rulemaking (NPRM) (57 FR 
60503) concerning proposed 
amendments to Chapter 99 of Title 48 
that, when issued as a final rule, would 
require educational institutions to 
comply with certain specified CASB 
rules, regulations and Standards.

Public Comments: Seventy sets of 
public comments were received in 
response to the NPRM from educational 
institutions, Government agencies, 
public accounting firms, a professional 
accounting association, other 
associations, and an individual.

Many commenters opposed the 
CASB’s proposal to independently 
promulgate CAS coverage for 
application to colleges and universities. 
The commenters’ concerns centered 
primarily on the premise that the 
Board’s proposal would result in a 
“second” set of accounting rales that 
may conflicf with the accounting 
principles specified in Office of 
Management and Budget (0MB)
Circular A—21, Cost Principles For 
Educational Institutions. Establishment 
of a “single” set of accounting 
requirements in Circular A-21 was 
recommended. In the promulgations 
referenced above, the Board stated that 
its proposed requirements are intended 
to be compatible with the basic 
requirements of Circular A-21. No 
conflicting provisions were specifically 
identified by the commenters. The 
Board, in its promulgations, repeatedly 
stated that j t  expected OMB to extend 
the CAS coverage established for 
contracts to grants and other forms of 
financial assistance by formal revision 
of Circular A-21.

On July 26,1993, OMB, in the 
preamble comments to a Federal 
Register proposal making certain final 
revisions to Circular A-21 (58 FR

39997), stated that “Consistent with the 
Board’s stated expectations, OMB plans 
to extend the CASB’s regulations and 
Standards applicable to educational 
institutions to all awards (contracts and 
grants) made to institutions that are 
major recipients of Federal research 
funds.”

Consistent with the CASB’s stated 
expectations and independent statutory 
rulemaking authority, the CASB is 
promulgating this final rule in today’s * 
Federal Register. The Board has 
purposefully delayed the effective date 
of this final rule by 60 days sb that 
OMB, by separate action, can amend 
Circular A-21 to incorporate the Board’s 
requirements. Once promulgated, the 
Circular A-21 amendments 
incorporating CAS should mitigate the 
basis for the commenters’ concerns 
regarding “two” sets of rules.

A number of commenters expressed 
opposition to the Board’s proposal from 
administration and cost of 
implementation viewpoints, but such 
commenters generally did not take issue 
with the technical aspects of the 
proposed coverage. Some commenters ; 
endorsed the Board’s proposal. Several 
commenters provided constructive 
editorial and technical comments 
which, in their opinion, would improve 
and clarify the Board’s proposed 
regulatory coverage.

The commenters’ overall concerns 
and suggestions are addressed in greater 
detail under Section E., Public 
Comments. The Board and the CASB 
staff express their appreciation for the ÿ 
constructive suggestions and criticisms 
provided by the commenters, 
particularly those offered to clarify and ' 
improve the proposed language in Parts 
9903 and 9905, and the content of the 
proposed Disclosure Statement. Many of 
the commenters’ suggested 
improvements have been incorporated 
into the final rule being promulgated 
today. ■■ ' -

Benefits: After consideration of the 
public comments received, it is the 
Board’s opinion that the application of 
the CAS provisions being promulgated / 
today will improve the cost accounting 
practices followed by educational 
institutions when estimating, 
accumulating and reporting costs under 
Federal awards, and that the 
incremental costs of compliance with 
the Board’s specific requirements will 
be minimal. Costs associated with the 
initial preparation and maintenance of a 
Disclosure Statement should be offset by 
reductions in the recurring 
administrative costs currently 
associated with the preparation of cost 
accounting data being submitted 
routinely to the cognizant Federal
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agencies fo r  inform ational support, 
evaluation, and. negotiation  of the  
institutions’ in direct cost rate  p roposals. 
Use of the D isclosure Statem ent being  
promulgated*foday should  also red u ce  
the potential for disagreem ent »b etw een  

.thecontracting parties regarding: an  
institution’s cost accounting: practices.

The Boardihelieve&this. final rule w ill  
promote.uniformity and co n sisten cy  i n  
[the educational! institu tions’ cost: - 
accounting. p ra ctice s .T h a p o te n tia l  
benefitsaccruing to the G overn m en ts  
audit, negotiation and general co n tra ct  
administration processes, w ill be 
substantial and* w ill greatly/outweigh, 
any added, costs.

Proposed A m endm ents: A b rie f  
description, o f  th ep rap o sed  
amendmentsfoUows:.

Part 9903, Contract Coverage :lm  
Subpart 9903v2-, GAS Program  
Requirements»,existin g  subparagraph
9903.201- li(b)(10), exem pting certain  
contracts aw arded to educational 
institutions from.GAS#,is deleted. 
Subsections,9903» 201-4. and 99Q3-.201- 
2 are amended, to identify w hich  
Standards shall continue to be applied; 
to contractors other than educational 
institutions; a n d  a<new, paragraph  
(9903*201—2(c)lisad d ed > to  establish, the  
particular Standards and associated  
contractual provisions to be applied to 
educational institutions» Subsection  
9903.2fll-3'is.am finded;to conform  the  
prescribedisolieitation n otice  for-use by 
educational institutions* Subsection
9903.201- 4; isamended bo. establish a 
unique contract clause for. inclusion in 
CAS-covared contracts awarded, tri> 
educational institutions* Subsection

201-6, is.amended to-refarenee the
new contract, c la u se ’s, provision  
perm ittingequitable;ad)ustm entsw hen. 
a change in cost accou n tin g  p ractice  is 
found to be desirable a n d  not 
detrimental. S ectio n  99Q 3.2fllr-7 is ' 
added to specify cognizant. Federal 
agency responsibilities f o r  
administering GASrCoveredi contracts. 
Section 99Q8~.2Q2‘is  am ended to» 
eatabligjj Diselosune S tatem en t filing  
requirements fo r  edimati nn a ]:.
restitutions (in clu din g temporary: 
transition period: filing’requirem ents), 
Prescribe the disclosure;fiirm  to.be 
submitted; b y  educati onal! institutions; 
^daddnew pixw isian& naquirihgthe  
cognizant: F e d e ra l agency to estab 1 ish  
Policies and procedures for. prom ptly  

eterminingthe a d eq n acy o f1 sub m itted  
W«jlosureStatemenbSi.ImSidjpart 

u3»3, GAS Rules: an ebBfegnlations».
. ec*10lt  9903-.301'. is amended-tQ

^afinitionsforGertanr-newandexisting

Part 9905, Cost Accounting Standhrds 
F or Educational’Institutions: A new Part 
9905 is-added to-incorporate four new 
Standard's applicable to educational, 
institutions, ii6.„ one requiring 
consistency, in  estimating» accumulating 
and reporting. Gostsi (Section 9903.501)* 
one requiring consistency in? allocating 
costs (Section 99031502)} one requiring 
con tract oridentificati bn o f specific 
unallowable costa (Section 9903r.5Q5l. 
and one requiring consistency in. the 
selection: and use. ofa Goat: accounting 
period (Section 9903.506)#.

Summary D escription o f  A m ended  
CAS Coverage: As amended, Part 9903' 
and Part 9905 app ly to ed ti cat i on a 1? 
institutions. A prescribed CAS contract 
clause must be incorporated, in any 
negotiated Federal.contract or 
subcontract awarded,, in excess of 
$500,000', to an educational' institution-. 
An institution receiving a CAS-covered 
award will bercontractuaUy-rBquiretfto 
(1) consistently follow its established 
cost accounting;practices’wben 
estimating (proposed costs);, 
accumulating,, andreportingcostsunder 
that andany subsequent CAS-covered 
award(s),. (2). consistently allocate costs 
incurred' for the same purpose,,(31 
identify unallowable costs and exclude 
from its billing^, claims and!proposals 
costs that are expressly unallowable or 
mutually agreed to.be unallowable,, and
(4) consistently use the same, cost 
accounting. period for purposes of" 
estimating, accumulating and reporting, 
costs. Institutions receiving CASr 
covered'contracts will also be required 
to formally disclose# in  a prescribed 
Disclosure Statement,.andconsistently 
follow their disclosed cost accounting 
practices, whema,business unit of.an 
institution:,

(a) receives,a GAS-covered contract or 
subcontract o f 325  m il lion # ,or< more,

(b )  receivedm oreothan:S25m iilion of-CAS- 
covered contract&andlsubcontracts in its. 
preced ing cD Staccounting period, o fw b ich  at 
least one award exceeded $1 m illion, or

(c) re re iv e sa  GAS'-eoveredfoorrtraet'or 
subcontract in  excess o f $500 ,000  e n d  is o n e  
o f the m aio rrec ip ien tsio f Eaderal funds th a t 
is listed in  E xhibit A  of:OMB;GuHular A -2 1 .

Transition period Disclosure 
Statement filing-requirementsand« 
temporary, agency, waiver authority are 
pnovided-so agencies can phase-in the- 
basic disclbsui^requirements inan 
orderly manner.

The GAS contract clause further, 
provides for. equitabltepricejandlcost? 
adjustments in the »event? am institution 
is required; to on elects tochauge its- 
estabfishedi o r diselbsedfoost accounting- 
practices (including' costaeeounting* 
practice-changes mandatedfoyfuture 
amendments, if any, to Circular A-24)|

fails to consistently follow' its 
established crdisclosed cost accounting 
practices, or foils to eomply with 
applicable Standards-.
C. Paperwork ReductionAct!

The information.collectian aspects of 
this rulahave been approved by the. 
Office of Management and.Budgetvand< 
assigned Control Number 0348-0055.
D. Executi ve; Order 12866 and the 
Regulatory Flexibility'Act

This rule; afreets educational: 
institutions receiving negotiated? Fédéral 
contracts or subcontracts in. excess, of 
$500,000.The: economic impact; on 
educational, institutions resulting from, 
thisrule is expectedHo be minor. 
Therefore, the Board has determined 
that this is nota “major rale” under 
Executive-Order 12866# and that a 
regulatory impact analysis is not 
required. Furthermore, this regulhtion 
will not have a  significant effect on a 
substantial number ofsmali: entities 
because smallbusinesses are-exempt 
from the application of the Cost 
Accounting Standards. Therefore, this 
final rule does not require a regulatory* 
flexibilityanalysis, underthe Regulatory 
F lexibi lity Act ofrl980.
E. Public Com m ents

This final rale is based' upon the 
NPRM published- in the Federal 
Register on December 2T, 1992, 57 FR. 
60503, wherein puhlic comments were 
invited. Seventy commenters 
responded*. Theircomments were 
considered! The Board’b actions taken in. 
response thereto are summarized in the 
paragraphs that follow:
OMB C ircular A-21

Comment: Many educational 
institutions opposed theCASB. proposal; 
to independently promulgate, 
regulations for application toeeolleges 
and universities. Instead,they 
recommended that thaffoardi‘‘adbptf 
the provisions.contaihed in the OM& 
Circular A-Zl which, they stated is*also) 
being revised to resolve the,same type 
of problems cited astha reason* for 
applying the proposed CAS provisions, 
to educational ihstitutions-Such 
commenters stated:.
The proposed Standards duplicate Ar-Zt? 

requirem ents.
Extra Standards are. unnecessary, .A-21» is 

adequate w ith-planned,changes, etc .
CAS w ill increase the p o ten tia lfor conflicts.

between the two regulations* 
TKe'Governmenthasfailetfttr'demonstrate 

the need'for two sets o f regulations»
The Boarri'should work w ith  OMB to dévelbp 

a m utually acceptable single A -21  rulé.
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R esponse: In the NPRM, the Board 
specifically responded to virtually 
identical concerns which were 
expressed by commenters in response to 
the ANPRM.

The Board strongly disagrees with the 
commenters’ perceptions that the 
Board’s proposal is duplicative of the 
accounting principles specified in 
Circular A-21 and therefore is 
unnecessary.

Circular A-21 does not require 
educational institutions to formally 
disclose the cost accounting practices 
they use to estimate, accumulate and 
report the costs of performing Federal 
awards. Information currently obtained 
by Federal officials concerning an 
institution’s cost accounting practices is 
generally limited to data (1) indirectly 
reflected in an institution’s individual 
cost proposals or reimbursement claims, 
(2) sampled, reviewed and reported on 
by auditors, and/or (3) provided in 
conjunction with the submission of the 
institution’s indirect cost rate proposals 
to the extent specifically required by the 
Federal negotiator. Consequently, when 
such cost accounting information is 
obtained by'Federal officials, it is 
acquired sporadically, in varying 
degrees of uniformity and thoroughness.

Circular A-21 does not contain the 
specific criteria and guidance provided 
in the four Standards under 
consideration. Proposed Standards 
9905.501 and 9905.502 establish 
fundamental consistency requirements, 
define terms, detail techniques and 
provide illustrations for achieving 
cortipliance with the Standards’ 
fundamental requirements. These two 
Standards constitute a significant 
expansion and clarification of the 
general consistency concepts specified 
in Circular A-21. Standard 9905.505 
prescribes alternate methods that may 
be applied in meeting the fundamental 
requirement to identify and exclude 
costs that are not allowable under the 
terms of Federal awards. Standard 
9905.506 requiring that a consistent cost 
accounting period be used, additionally 
specifies how an institution can comply 
with that requirement^ including the use 
of specified transition periods in cases 
where a change in cost accounting 
periods is necessary or alternate 
methods where use of a twelve month 
period is not appropriate. Again, the 
specificity and detailed guidance 
contained in the four Standards is not 
contained in Circular A-21.

Accordingly, it is the Board’s view 
that:

T he comm enters general objections appear 
to deal more w ith the form o f regulatory 
coverage rather than the substance of the 
coverage.

Prom ulgation of the Board’s proposal w ill 
provide for disclosure o f an institution’s cost 
accounting practices in a structured manner 
that is more efficient and effective than the 
current unspecified process.

D isclosure and application of the proposed 
Standards w ill facilitate and improve the 
adm inistration o f Federal paym ents to 
recip ients o f Federal funds and provide 
greater assurances that the educational 
institutions follow their cost accounting 
practices in a consistent manner.

T he Board’s statutory authority for 
promulgating cost accounting rules, 
regulations and Standards resides w ith the 
Board. Delegation of such authority to other 
Federal officials is not authorized under the 
statute.

T he Board’s proposed provisions augment, 
but do not duplicate, the requirem ents of 
C ircular A -2 1 . Thus, adoption of Circular A -  
21 requirem ents in lieu of the Board’s 
proposal would be inappropriate.

Comment: Several coipmenters stated 
that CAS should be implemented after 
expected OMB Circular A—21 
“accounting” changes go into effect.
This would avoid the necessity for filing 
Disclosure Statement (DS) revisions and 
cost impact statements.

R esponse: The referenced accounting 
principle changes were incorporated in 
Circular A-21 on July 15,1993. The 
Circular’s amended provisions are to be 
“ * * * implemented with the 
establishment of indirect cost rates for 
all fiscal years beginning on or after 
January 1,1994.” It is the Board’s 
understanding that these amendments 
need not be implemented during any 
fiscal years where predetermined 
indirect cost rates have already been 
established. Thus, the date the 
Circular’s provisions “go into effect” 
will vary from institution to institution.' 
The CASB’s provisions are designed to 
be compatible with existing and future 
amended A-21 accounting principles. 
Whenever an OMB Circular A—21 
mandated accounting principle change 
requiring an institution to change its 
opst accounting practice(s) is actually 
implemented, only the page(s) in the DS 
pertaining to the changed practice(s) 
need be amended and filed prior to 
actual implementation of the change. In 
such cases, the institution, pursuant to 
provision (a)(4)(iv) of the contract clause 
at 9903.201—4(e), must also resolve with 
their cognizant Federal agency officials 
whether an equitable adjustment is or is 
not required under existing CAS- 
covered contracts. Guidance for 
effecting equitable price adjustments is 
contained in 9903.305, Materiality, and 
9903.306, Interpretations.

Accordingly, it is not feasible, 
desirable or necessary for the Board to 
establish a concurrent effective date as 
suggested for implementation of this 
final rule.

Adm inistrative Costs to Im plem ent CAS
Comment: Many of the commenters 

stated that the CASB rules impose an 
administrative cost burden.

R esponse: The commenters various 
concerns that application of the Board’s 
proposed CAS coverage will impose an 
administrative cost burden generally 
evolved into two basic questions:

1. W hat presently constitutes an adequate, 
cost accounting system under the terms and 
conditions o f existing Federal awards?

2. W hat are the additional costs imposed 
by CAS?

Educational institutions are required 
to maintain adequate records for the 
accumulation and identification of 
allowable costs under the existing 
regulatory requirements incorporated in 
their existing Federal awards. It is not 
altogether clear if the cited 
administrative cost concerns are solely 
attributable to the Board’s proposal or a 
possible indication of a lack of 
compliance with the existing 
contractual requirements concerning the 
maintenance of adequate estimating and 
cost accounting systems. Educational 
institutions must presently administer 
their Federal awards and resolve any 
cost accounting issues raised by Federal 
officials in accordance with existing 
administrative processes. The 
administrative costs that were or are 
currently being incurred by some of the 
major universities to resolve the recent 
Federal challenges to proposed and 
claimed costs were not mentioned.

When several universities were 
recently subjected to increased Federal 
audit scrutiny, millions of dollars of 
claimed costs were questioned and 
recovered by Federal agencies. The basis 
for such Federal challenges were 
attributed to (1) differing interpretations 
regarding the propriety of the 
institutions’ cost allocation processes 
and (2) the institutions’ failure to 
identify and exclude unallowable costs 
from their proposals and cost- 
reimbursement claims. The CASB’s 
proposal requires formal disclosure of 
the major institutions’ cost accounting 
practices; and, provides Standards for 
attaining consistency and for 
identification and exclusion of 
unallowable costs. The additional costs 
imposed by CAS are the incremental 
costs required to complete and maintain 
Disclosure Statements. The CAS 
consistency and unallowable cost 
provisions are Standards for meeting 
existing contractual requirements. Thus, 
the Board views the administrative costs 
associated with the latter as part of the 
normal costs of compliance with the 
basic contractual requirements that are 
imposed under existing regulations.
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Further, the Board believes the proposal; 
will reduce the potential forafteMhe- 
fact disagreements oven thef educational 
institutions  ̂cost allocation processes,, 
establish a.more structured process for 
resolving Gostaceauntingussuesand: 
will* in theilongrun, benefit both.the 
Government an&the educational 
institutions^

The expressediconcems did not result 
in modification.of the Board's proposed 
regulatory requirements; .However the 
content of the proposed CASB Form 
DS-2 was significantly reduced -to • 
minimize Disclosure-Statement 
preparation costs*,as,discussed in • 
ParagraphiE..

C m lim vA gencies-areN otStaffedto 
Administer CAS-

Commentsz. Several, commenters 
stated’that they, wouldbe adversely 
impacted because;ageneies arenot 
staffed'toadminister Disclosure: 
Statements, (DSaj.and'routineeliangesin 
their accounting.systems. The: 
Department of HealthandlHuman 
Services confirmed, that it.too was 
concerned abonfeits abilities to
immediately implementthe proposed 
CAS’reqpirements for. all CAS-covered; 
entities»

Besponse.Inconsiderationof.the 
expressed concerns, the Board 
concluded that? delayed implementation, 
of the DS submission, requirements. 
wQuld.benefit the. contracting .parties. 
Under the NFRM; educational, 

institutions meeting, specified criteria; 
ŵere required to si^mitaJDS prior to 
receipt of a CASfGovered.contract.Itis
not the Board’s, ihtent.to,preclude the 
award of a contraetwhere.ani institution 
has not yet become familiar with.the. 
Board’s new,disclosure i requirements or 
been provided a reasonable.ogportunity 
to disclose its.cost accounting practices. 
Further, the Board views an orderly 
phasedrin implementation period as 
preferable.to the proposed; requirement : 
Which could,clearly strain cognizant 
Federal agency resource» if»eoncurrent 
receipt of a significantnumber of DSs 
occurred. Accordingly* the Board has 
Qdayed implementation,ofithebamc; 
requirement and established^ transition 
period requirement»: fontfaui filing of!
°j W a&phcableexclusivelyto* 
educational! institutions;, at 9S0Si20£«-

Under. the ci tadtransition. period
provisions; .educational^institutions ar 
euthorized,to,filexompleted DSs after 

ĵceipt of a GASrcovered contract that 
Pjaced.on'or, baforeDeeember 3-1* 199J 
lx month, filing periods endingsix,

• ^eiye, and.eighteen months.after 
of-such contracts were: 

abhshed to phase-indhe basic:

disclosurerequirement; imordeirtOi 
minimize the impact on educational 
institutionsandFederaf agencies. The 
twenty largest recipients ofiFederal 
funds were expected’to submit 
completediDSS first and are; therefore; 
subject to the six month after a ward* 
filing requirement; Themext largest* 
group of:Federal fnndS*reeipients are* 
subject totiie twelvemonth- 
requirement; etm

Implementatioirofthebasic 
requirement that acompletedDSbe 
provided or be on file with the 
cognizant; Federal agency prior to await! 
applies toiGASkso verecH contracts placed-' 
on onafter January IV1996. However,* 
where the cognizantFedfembageney and1 
the educational’institution have 
established aD Sdbe dhtefalling 
between January, 1, 1996-and Jtine>3<J; 
1997pursuanttD>9g03iZ02-4(ft(3)!and*;
(4)*individual;awarding:agenciesare 
provided: authorization-to-waivethe 
preaward: filing requirement for 
contracts placed dUrmg-tftat*period; 
when necessaiy tOTavoid.any-potential* 
due date conflicts.

For those educational institutions 
required to disclose their cost 
accounting practices, the transition 
provisions are-intendedito permit the 
larger recipienternfFederaifundsto- 
complete andifile DSs-orr or before June 
30,1996» and! the sm al lbrrreci pients to 
complete and: fiie-DSiwiaieter than JUne 
30; 1997. Earliercompliance with’ the* 
basic disclosure requirement is 
encouraged;

The Board has alsoestablished' 
additional provisions at*90031201^-7*and̂  
9903.202.^6 .requiringFederaF agencies 
to establishappropriatepoliciosand^ 
procedures toadministerrGAlS and-to 
determine the adequacy o f submitted* 
DSs-in< as timely manner*:,
Predeterm inedTndirect C ostB atesi 
(PDICBsf

B ackground:Predetermined: fixed! 
rates or negotiated fixed; rates are used 
by some agencies,to reimburse 
educational institutions forindirect 
costs associated withitheirreosh 
reimbursement type. contrastB and 
grants» Generally,such PDICRs are 
negotiated In: advance, ancLareapplied 
to direct base*costs incurrediand billed, 
in subsequent; periods: .FDIGR& are: final 
rates, i.e., thedndirect:costs;so 
determined; and paid? underrFederal t 
awards are not subsequently-adjusted to> 
reflect the actual allowable indirect '* 
costs incurred'(hiring the-subsequent 
periods^performance. At some 
locations:where a>civilian>agency isthe 
cognizantrFbderal'agency^ant 
institutionts BDIGR;proposal-may be- 
basedon* actual ¡costs extra pointed  'from

the institution’sfundf accounting; 
records that were maintained fora; 
completed*fiscal year; i.e., a prior base: 
year (e.g:, yearl). The base year’s costs, 
may be adjusted to reflect estimated 
base and pool costs fojrfhture fiscal5 
years (e.g., PDIGRs negotiated in year 2" 
may cover years 3 ,4 , etc.), ündbr the 
current; Federal Acquisition Regulation 
(FAR), FAR'42;705—3{b) only permits 
the use of ‘‘predeterminedlffnal indirect*, 
cost rates” fqrcontract awards when 
specified conditions are met 
Predetermined rates covering more'thant 
a one yearperiod are prohibited*undfer 
FAR 42.705-3tb)(6);

C om m ent The Department o f HealtH- 
and Human Services askedlthe Board HO- 
“* *' *- explicitly state that the 
standards da nati preclude the use-ofi 
* * * ” PDICRs.

B&spanset The use of PDIGRs is 
subject to agency procurement: 
regulations. Where permitted;by, statute 
and; implementing agency/regulations, 
negotiated PDICRs aan<contimie ta>bav 
used pro vided that; in; the-completedi 
base year andi in.sub8equent.cost 
accounting periods,. (1) alhcosts: 
incurred for the;same:purpose;,in;like; 
circumstances* are consistently treated; 
as either direct costs only or as indirect 
costs only and ( 2) theallocation ; base 
costs (e.g., Modified Total Direct: Costs)f 
and allowable.indireGtxaattpnali 
amounts are grouped, accumulated;and* 
allocated.in a consistent-manners The 
base costs and pool costs»used to. 
calculate predetermined, or negotiated; 
fixed, rates.should be ; estimated byusing 
the same cost accounting practices that; 
were used to measure, assign, and 
allocate actual base, costs .and; indirect« 
pool costs for. a completedfiscal yyean.Ifi 
different cost.accountingpractiGesare 
used ta estimate.andacciunulatebase.or 
pool costs of a. future period, .the change 
in cost accountingpractice must be 
disclosed under the terms, of. G A Sr 
covered contracts. Thecost accountings 
practices.used to determinexstimatedi 
(predetermined)andactuaLindireet; 
costs are subject to the Board’s GAS.and. 
Disclosure Statement reqpirements.

The use ofpredetermihed or 
negotiated fixed rates, for adhrinistrative, 
convenience or for other reasons, .should, 
not be.viewedas a CASnancomplianGe. 
issue,, providedtthe institution, 
maih’thihs'cost accounting records, 
which dearly demonstrate that direct 
and indirect: costs are determined: in a« 
consistent.manner, whendhe institution; 
estimates, accumulates,and reportsco9ts 
applicable to Federal.awards (See 
9905.501):

Comment: One- university 
representative requestedtheBoardto.
“* * * comment on the significance o f
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* * * ” PDICRs and com p lian ce with  
CAS. The com m enter believes that CAS 
com p lian ce is achieved  if the PDICR is 
“ * * * m ultiplied by the applicable  
direct cost base. A ny further inquiry 
into actual in direct costs  w ould be 
inconsistent w ith  the prem ise of  
predeterm ined rates * *

R esponse: T he Board does not agree 
w ith the com m enter’s perceptions. 
U nder existing Fed eral con tractu al audit 
and record keeping requirem ents, an  
institution m ust m aintain  a com plete set 
of accounting records, supported by 
source docum ents, that adequately  
reflect all costs incurred and claim ed  
under their Federal aw ards. Such  
records m ust also be m ade available for 
audit pursuant to applicable Federal 
audit requirem ents. U nd er the CAS 
being prom ulgated today, an  
educational institution is  required to 
m aintain cost accounting records w hich  
reflect the consistent application  of the 
institution’s established cost accounting  
p ractices, including those used to 
classify  a cost either as a d irect or 
indirect cost, w hen estim ating, 
accum ulating and reporting costs during 
each  cost accounting period. 
M em orandum  or w ork sheet records are 
acceptable.

Based on this com m ent, the Board is 
con cerned  that som e institutions m ay  
not be m aintaining annual cost 
accounting records that adequately  
identify how  their total d irect and  
indirect costs are treated during each  
cost accounting period. W ithout such  
annual records, the in stitu tion ’s internal 
controls and the “ audit tra il” (from  
source docum ents to final cost 
accum ulation  points) w ould be 
obscured. Consequently, the  
institu tion’s ability to dem onstrate the 
consist application of its established  
cost accounting p ractices w hen  
estim ating, accum ulating and reporting  
direct and indirect costs m ay be 
irreparably im paired.

Educational institutions are advised , 
that failure to m aintain adequate cost 
accounting records fo r  each  cost 
accounting period  m ay be view ed as a 
violation of their existing contractual 
record  keeping requirem ents and/or 
result in a determ ination that the  
institution has failed to com p ly w ith an  
applicable CAS or to con sistently  follow  
its established cost accoun ting practices.

N egotiated F ixed Rates and Carry- 
Forward Provisions (NFR-CFPs)

Background: QMB C ircular A -2 1  
provides that w here*N FR -C FPs are 
used, the over- or under-recovery in a 
particular year m ay be included as an  
adjustm ent to the in direct cost

recognized as allowable and allocable in 
a subsequent year.

Comment: An accounting association 
expressed concerns that use of NFR- 
CFPs may result in significantly 
inaccurate measurements of cost for a 
particular cost accounting period.

R esponse: To some, this overall 
adjustment process may raise valid cost 
assignment and allocation issues. 
However, the carry forward provision is 
viewed by the Board as essentially an 
administrative expedient. It is the 
Board’s understanding that the carry­
forward provision is generally used 
where the number of Federal awards is 
significant but the volume of Federal 
activity is relatively stable and 
predictable. Rather than adjust the 
individual amounts billed for a large 
number of awards, necessary 
adjustments are effected in an overall 
manner by offsetting different amounts 
otherwise considered allowable. Such 
offsets made in a subsequent period for 
adjustments attributable to a prior 
period represent, in essence, the 
implementation of an administrative 
policy on how to best effect adjustments 
for any over- or under-payments after 
the actual allowable costs are 
determined for a prior period.

Where agency procurement 
regulations permit the use of NFR-CFPs, 
the resulting cost adjustment process 
should not be viewed as a CAS 
noncompliance issue p er  se. Necessary 
adjustments may be applied under CAS- 
covered contracts if the cost accounting 
practices used to initially determine 
forecasted or actual indirect costs and 
rates (exclusive of any carry forward 
adjustments) for each year comply with 
the Board’s rules, regulations, and 
Standards. In such cases, however, a 
distinctive two step procedure must be 
followed. First, the forecasted or actual 
indirect expense pool(s) used to initially 
determine the forecasted rates and the 
actual prior year rates must be 
determined exclusive of any carry 
forward adjustments. The cost 
accounting practices used to do so must 
meet applicable CAS requirements. 
Then, after the rates are so determined, 
the institution and cognizant Federal 
negotiator may, if permitted by agency 
regulations, effect appropriate 
adjustments to a forecasted year rate to 
compensate for any over- or under­
estimated indirect cost payments made 
in a prior year.
Part 9903 CAS A pplicability Provisions

Comment: A commenter asked if a 
negotiated contract would be considered 
CAS-covered, where a contract initially 
awarded for $325,000 to cover a three 
year performance period were increased

to $625,000 and the performance period 
were extended to five years.

R esponse: The CAS applicability 
threshold is determined at the time the 
basic contract is awarded based on the 
total negotiated price for the entire 
scope of work contemplated, including 
all options. If only a three year contract 
was contemplated, the described 

v contract action totaling $325,000 would 
not incorporate a CAS contract clause. 
However, if the Government had 
initially contemplated a five year 
contract performance period but 
available funds were obligated to only 
cover the first three years, CAS 
applicability would be determined 
based upon the negotiated contract price 
for the full five year period. That is, 
where a negotiated contract is 
incrementally funded, the individual 
amounts of funding provided in the 
basic award and subsequent funding 
modifications are not to be used 
individually in determining GAS 
applicability. Rather, the entire 
estimated contract cost, plus fee, if any 
(for the entire period of performance), is 
used to determine CAS applicability.

Comment: A commenter asked if an 
existing negotiated contract in excess of 
$500,000 that is not currently CAS- 
covered would become CAS-covered 
after promulgation of this final rule if a 
contract modification increases the 
contract price by $100,000.

R esponse: No. The existing non-CAS- 
covered contract would not become 
CAS-covered even if the modification 
was in excess of $500,000.

Comment: A commenter asked if a 
$200,000 subcontract awarded under a 
CAS-covered prime contract would be 
CAS-covered?

R esponse: No. Only negotiated 
subcontracts in excess of $500,000 will 
be required to be CAS-covered.

Comment: Several commenters 
expressed opposition to the proposed 
CAS applicability provision that 
requires full coverage when an 
institution receives a single CAS- 
covered award in excess of $500,000 
and the institution is listed in Exhibit A 
of OMB Circular A-21.

R esponse: Exhibit A of the Circular 
lists the 99 educational institutions that 
receive the preponderant amount of 
Federal research funds under their 
contracts and grants. The listed 
institutions receive Federal funds 
ranging from more than $25 million 
annually to amounts in excess of $250 
million annually. Unlike commercial 
organizations, however, many of these 
educational institutions do not receive 
large individual dollar value contracts 
that could be used as an effective 
applicability threshold, e.g., to triggers
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Disclosure Statement requirement. 
Rather, they receive a large number of 
small dollar value contract and grant 
awards. The Board believes it would be 
beneficial to the contracting parties if 
the larger recipients of Federal research 
funds formally disclosed their cost 
accounting practices. Accordingly, use 
of only a $25 million contract threshold 
to initiate the disclosure requirement 
being promulgated today was not 
considered sufficient to meet the 
Board’s objective.

C o m m e n t: There is an inconsistency 
in the proposed threshold coverage: 
Coverage is set at “$500,000 or more” 
and at “in excess of $500,000.”

Response: The NPRM proposed 
language has been revised to 
consistently cite “in excess of 
$500,000.”

C o m m e n t: If educational institutions 
are to be covered by CAS, whereas only 
their FFRDCs were covered previously, 
all future CAS-covered contracts 
awarded to educational institutions 
should be subject to the same coverage. 
The proposal to retain modified and full 
coverage for such FFRDCs should be 
eliminated.

R esponse: FFRDCs are generally 
treated as an independent segment of an 
educational institution and have been 
subject to full or modified CAS coverage 
prescribed by the CASB and 
incorporated in Part 9903 and Part 9904 
by the Board. That prescribed coverage 
for FFRDCs is not modified or revised 
by this final rule.
Part 9905 Cost Accounting Standards 
Standard 9905.501

Comment: If an institution installs a 
new accounting system with a new 
chart of accounts during the 
performance of a contract and it cannot 
report actual costs consistent with the 
way the costs were estimated, does this 
constitute a violation of the 
Fundamental Requirement at 9905.501- 
40(b)?

Response: Yes. Changes made in an 
institution’s general accounting systems 
used for financial management and 
reporting purposes that result in a 
change in the institution’s cost 
accounting practices or noncompliance 
with a Standard are subject to 
paragraphs (a)(4) and (a)(5), 
respectively, of the contract clause at
9903.20l-4(e).

Comment: A commenter suggested 
that the Board clarify that the providing 
w estimated cost data in greater detaft 
than the institution’s accounting system 
can handle should not constitute a 
violation of Standard 9905.501.

Response: The Board’s proposal was 
Predicated on Standard 9904.401.

However, the Interpretation at 
9904.401-61 that addressed to what 
degree the costs for estimated scrap and 
shrinkage costs in a manufacturing 
production oriented environment 
should be accounted for in a 
contractor’s cost accounting records was 
not included in 9905.501. Scrap and 
shrinkage costs were not considered a 
material cost item under research 
contracts performed by educational 
institution. The Board believes that the 
record keeping concepts expressed in 
the referenced Interpretation apply 
equally to this commenter’s concern and 
that such guidance would facilitate 
implementation of 9905.501. 
Accordingly, the portions of the 
referenced Interpretation concerning the 
amount of detail required in 
accumulating and reporting costs have 
been incorporated at 9905.501-50(c).
Standard 9905.502

C o m m e n t:  One commenter expressed 
difficulty in understanding the concepts 
of Standard 9905.502 where the 
university engages in cost sharing, 
where projects have multiple sponsors 
particularly in light of the university’s 
desire to accommodate the different 
requirements imposed by Federal and 
private supporters and the different 
fund accounting methods it uses to 
account for restricted and unrestricted 
funds.

R esponse: The statements provided by 
this commenter infer that, in a 
university “fund” accounting system, 
direct and indirect costs for a particular 
project cannot always be allocated to 
final cost objectives on a consistent 
basis. Thus, the proposed Standard 
requires revision. If that was the 
commenters intent, the Board does not 
agree.

One of the Board’s primary objectives 
is to prescribe rules and regulations that 
will result in the consistent and 
equitable allocation of direct and 
indirect costs to CAS-covered contracts. 
The purpose of Standard 9905.502 is to 
require consistency in the institution’s 
cost accounting practices followed for 
determining the direct and indirect 
costs to be allocated to all final cost 
objectives. The Standard requires that 
the institution’s cost accounting 
practices consistently treat costs 
incurred for the same purpose, in like 
circumstances, as either a direct cost or 
an indirect cost, without regard to the 
source or type of funds (restricted or 
unrestricted) involved. While multi- 
sponsored projects and cost-sharing 
arrangements are not specifically 
addressed, this Standard requires that 
direct and indirect costs be allocated to 
all final cost objectives established for

each project on a consistent basis in the 
institution’s cost accounting system. A 
project’s costs may be accumulated 
under one final cost objective and be 
identified with individual sponsors on a 
pro rata basis, and/or project costs may 
be accumulated and recorded in sub­
accounts or individual cost 
accumulation points (final cost 
objectives) associated with each 
sponsor. This Standard does not 
prescribe criteria for determining what 
constitutes a project or the number of 
final cost objectives required to 
accumulate costs for a project.

C o m m e n t:  Where a large major 
research contract involves the 
management of major subcontracts, 
complex procurements and equipment 
fabrications, award and administration 
costs of such activities may be directly 
attributable to the research project and 
are charged directly. Conversely, 
procurements under smaller projects 
that are relatively simple to administer, 
may be administered by the 
department’s general business manager, 
who is included in Departmental 
Administration indirect cost pool. The 
Board should recognize that this is not 
a violation of the Standard.

R esponse: Where an institution can 
demonstrate different circumstances, 
Standard 9905.502 permits the use of 
different allocation methods. However, 
the described circumstances appear 
identical to the illustration of costs that 
are incurred for the same purpose, at 
9905.502-60(a)(l), where the institution 
elects to charge travel costs, normally 
treated as an indirect cost, directly to a 
contract. That illustration provides that 
similar travel costs iilcurred under other 
contracts may no longer remain in the 
indirect expense pool. The described 
subcontract administration costs appear 
to be incurred for the same purpose, 
regardless of the subcontracts’ size, 
nature or complexity. Double counting 
may occur if the costs of administering 
other subcontracts under the smaller 
projects are not removed from the 
Departmental Administration indirect 
cost pool and charged directly. 
Determinations on whether different 
circumstances are or are not involved 
must be made on a case-by-case basis.

C o m m e n t: In 9905.502-30(a)(4), it 
should be made clear that the term 
“final cost objective” is not intended to 
mean each individual contract.

R esponse: The term “final cost 
objective” as defined in the Standards, 
applies to individual cost objectives,
e.g., individually sponsored projects 
(contracts, grants, etc.), co-sponsored 
projects, in-house projects, and similar 
cost objectives. Normally, costs
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accumulated in a final cost objective are 
not allocated to other cost objectives.

Comment: A Federal agency 
recommended that, in 9905.502- 
60(a)(2), the proposed term “planning 
costs” be replaced with a more 
representative term such as “purchasing 
activity” which is a more significant 
cost item at universities.

R esponse: The illustration was 
appropriately revised.

C om m ent A commenter suggested 
that certain prescribed OMB policies 
and procedures be illustrated as an 
acceptable practice in the Standard.

R esponse: The suggestion would 
result in the duplication and 
unnecessary proliferation of existing 
regulations. The commenter did not 
indicate if there was a potential conflict 
between CAS and OMB Circular A—21, 
accordingly the proposed Standard was 
not modified.
Standard 9905.505

Com m ent: A commenter from a major 
university stated that paragraph
9905.505-40(f) describes how to handle 
a cost overrun on a contract. However, 
it does not consider the way in which 
cost overruns must be handled in a fund 
accounting system. This paragraph 
should either be deleted or modified to 
recognize the requirement of a fund 
accounting contractor.

R esponse: The Board’s Standards 
pertain to the complete Set of cost 
accounting practices used by an 
institution to estimate, accumulate and 
report costs under negotiated Federal 
awards. Conceptually, the same cost 
accounting practices are applied to all 
activities of a segment performing CAS- 
covered contracts in order to ensure all 
costs are allocated on a consistent basis 
to all final cost objectives. The 
particular provision in question requires 
that an institution be able to identify the 
total costs incurred with respect to a 
particular contract or similar cost 
objective, regardless of available 
funding considerations. In cases of a 
contract cost overrun, the Standard does 
not prescribe how the cost overrun is to 
be treated in the educational 
institution’s “fund” accounting system.

The commenter’s statements remain a 
concern to the Board, as this issue was 
discussed in the preamble comments to 
the NPRM. The explanatory statements 
currently provided infer that cost 
overruns cannot be accumulated and 
reported in a university environment. 
Because all costs must be funded in 
order to be recorded in a fund 
accounting system, the commenter 
advised that the direct costs of an 
overrun contract must be transferred to 
other pro jects or to other indirect cost

centers (e.g.. from Research to 
Instruction). Within the set of cost 
accounting practices used for 
determining the costs of Federal awards, 
such transfers could result in the 
allocation of different indirect cost 
amounts to the same base costs and alter 
the amount of indirect costs allocated to 
other final cost objectives. If so, the 
described practices would not be in 
compliance with the consistency 
requirements being promulgated today. 
The commenting university is 
encouraged to review, and possibly 
modify, its cost accounting practices 
being followed under Federal awards to 
ensure that they will be in compliance 
with the Board’s consistency 
requirements.

Comment: One commenter asked:
After identifying an indirect cost that 
has been questioned by the auditor and 
sustained by the contracting officer, 
must the university also deduct it from 
subsequent proposals pending appeal?

R esponse: No. The type of costs under 
appeal must be identified in, but need 
not be excluded from, proposals and 
reimbursement claims. If, after the 
appeal is adjudicated, die Contracting 
Officer’s final decision is not overturned 
and the costs remain unallowable, the 
Standard’s identification and exclusion 
provisions would apply.

Com m ent: A commenter suggested 
that, in 9905.505-60(d), the phrase 
“interim bidding and billing rates” be 
replaced by a more commonly used 
term.

R esponse: The phrase was replaced by 
the generic term “indirect cost rates.”
Standard 9905.506

Comment: Under paragraph
9905.506-50(a)(2), a commenter 
suggested adding the words “or cost 
group” after the words “indirect cost 
pool.” By way of explanation, the 
commenter advised the only way one 
could handle a situation of an indirect 
cost function which exists for only part 
of a year is to set up a separate cost 
group within one of the A—21 specified 
indirect cost pools.

R esponse: This suggestion was 
partially adopted. The term “expense 
pool” was added instead of the 
suggested term.

The commenter’s suggestion and 
rationale could be erroneously 
interpreted by some to mean that a 
separate pool and allocation base 
applicable to the partial period need not 
be established. This Standard requires 
the use of a frill cost accounting period, 
e.g., normally the institution’s fiscal 
year. An exception provision permits 
the use of a shorter period for the 
allocation of indirect costs that only

exist during a portion of the cost 
accounting period. In such cases,
9905.506-50(a) requires the 
establishment of a separate allocation 
base, during the partial period, that is 
representative of the short term 
function. That provision also requires 
that the indirect costs associated with 
the unique short term function be 
accumulated in a separate indirect cost 
pool. The resultant allocation to final 
cost objectives of the short term period 
would generally be independent of die 
normal A—21 allocation process that is 
predicated on allocation bases and 
indirect cost pools applicable to all 
work performed during a full cost 
accounting period. The Board believes 
incorporation of the term “expense 
pool” will clarify that unique indirect 
costs that only exist during a portion of 
the cost accounting period may be 
accumulated in a separate pool and 
allocated to final cost objectives of that 
shorter period.

Comment: A commenter stated that, 
in the illustration at 9905.506-60(a), the 
proposed phrase “estimated amount of 
the Organized Research expense pool” 
was unclear and suggested use of the 
phrase “estimated amount of indirect 
costs allocated to Organized Research.”

R esponse: The suggested change was 
adopted.
D isclosure Statem ent (DS)

Com m ent: One commenter 
recommended that the Board clarify that 
the different and special handling of 
direct vs. indirect costs of an FFRDC 
contract from all other CAS-covered 
contracts does not constitute a violation 
of Standard 9905.502.

R esponse: When the cost accounting 
practices of the FFRDC activity and 
other institutional activities differ, the 
FFRDC should be treated as a separate 
“segment" and file its own DS. Where
costs of the institution are allocated to 
both FFRDC and non-FFRDC activities, 
the segments’ DSs should appropriately 
detail how institution-wide costs are 
allocated to the segments. Each segment 
must then disclose its particular cost 
accounting practices.

Likewise, if two departments at a 
campus location follow different cost 
accounting practices, the institution 
must decide if the two departments 
should be treated as separate segments 
and file separate DSs for each or if the 
cost accounting practices of the two 
departments should be conformed.

Com m ent: A Federal agency and other 
commenters advised that the level of 
detailed cost accounting records 
maintained by educational institutions 
to accumulate costs may vary depending
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upon the indirect cost category or 
functional activity involved.

Response: In determining the costs of 
performing Federal awards, an 
institution’s cost accounting records 
must be able to first identify and 
accumulate the total costs of each 
indirect cost category to be allocated to' 
all major functions and activities of the 
institution. The accounting records 
maintained for this purpose must be 
sufficiently detailed to enable the 
contracting parties to reasonably 
establish base costs and indirect pool 
costs, applicable to all functions and 
activities, in a consistent manner. 
However, decisions on the level of 
detailed accounting records to be 
maintained should be influenced by the 
materiality,of the costs being allocated 
to Federal awards. Reasonable 
approximations of costs may be used 
when the costs are immaterial or the 
resultant allocations to intermediate and 
final cost objectives will not differ 
materially from the amounts that would 
be obtained if more precise and detailed 
records were maintained. The level of 
accounting detail considered necessary 
in the circumstances must, therefore, be 
determined on a case-by-case basis and 
remains a matter subject to review and 
approval by the cognizant Federal 
agency.

In light of the commenter’s 
statements, Item 3.1.0. of the Disclosure 
Statement was expanded to require 
disclosure of how the costs of the 
individual indirect cost categories are 
identified and accumulated. Where the 
costs associated with a particular 
indirect cost category are not formally 
accumulated and recorded in the 
institution’̂  formal accounting system, 
the cost accounting practices followed 
to identify such costs for allocation to 
the major functions and activities of the 
institution must be fully described on a 
continuation sheet.
F. Additional Revisions—Disclosure 
Statement (DS) Form CASB DS-2

By memorandum dated February 1, 
1994, the Deputy Administrator, Office 
of Information and Regulatory Affairs 
(OIRA), advised the Board that some 
representatives from OMB and the 
Department of Health and Human 
Services (HHS) had recently informed 
OIRA that the Board’s proposed DS 
Form CASB DS—2 could be improved.

The Board advised OIRA that in order 
to meet its primary objective, the 
promulgation of a useful DS Form, it 
would consider any additional OMB 
suggestions or Federal agency 
elaborations regarding their previously 
submitted responses to the Board’s 
NPRM. Representatives from OMB’s

Office of Federal Financial 
Management, HHS and the Department 
of Defense proceeded to develop a list 
of suggested changes which, in their 
view, would further clarify the proposed 
disclosure requirements or curtail the 
amount of disclosure needed for certain 
cost elements that were not considered 
to be significant or problematic. The list 
was informally coordinated with the 
CASB’s staff. A revised CASB Form DS- 
2 was then prepared by the CASB staff 
and submitted to the Board. Most of the 
suggested changes were adopted by the 
Board and are reflected in the CASB 
Form DS-2 being promulgated today.

Essentially, a number of DS items 
contained in the NPRM were deleted 
and/or restated to facilitate disclosure. 
Consequently, the Board believes the DS 
being promulgated today is more useful 
and cost effective than that proposed in 
the NPRM. To that end, the Board 
expresses its appreciation for the 
assistance provided by OMB and agency 
representatives.

On July 21,1994, OMB promulgated 
a Notice in the Federal Register (59 FR 
37276) for paperwork clearance 
purposes and copies of the revised Form 
CASB DS—2 were made available to 
interested parties. Based on the public 
comments received, the promulgated 
Form CASB DS—2 was further revised as 
follows:

Item 2.4.0 was revised to clarify that the 
term “direct personal service costs” may 
include applicable fringe benefits costs 
consistent with OMB Circular A-21 
provisions.

Item 3.1.0 was revised to include the word 
“other” to clarify that costs from one indirect 
cost category may be allocated to “other” 
indirect cost catégories.

In Part VI, the instructions were expanded 
to provide the reporting unit with the option 
of completing the form for any costs incurred 
by another organizational entity where it has 
access to the necessary data or of requesting 
that entity to complete the pertinent items.

The Federal Acquisition Streamlining 
Act of 1994, in Section 2191 titled 
“Travel Expenses of Government 
Contractors” repealed Section 24 of the 
Office of Federal Procurement Policy 
Act (41 U.S.C. 420). Since proposed 
item 2.7.1. was predicated on the 
repealed statutory provisions, it was 
deleted.

In the General Instructions to the 
Disclosfire Statement, Instruction 
Number 8, was modified to permit 
incorporation of written cost accounting 
polices and procedures by specific 
reference or alternatively by 
incorporation as appendices. As 
promulgated today, Instruction 8 is 
intended to facilitate full disclosure and 
minimize Disclosure Statement

preparation costs whenever an 
established cost accounting practice is 
adequately described in an institution’s 
formal accounting system.
List of Subjects in 48 CFR Parts 9903, 
9905

Cost accounting standards, 
Government procurement.
R ich a rd  C. L oeb ,
Executive Secretary, Cost Accounting 
Standards Board. ,  -

For the reasons set forth in this 
preamble, chapter 99 of title 48 of the 
Code of Federal Regulations is amended 
as set forth below:

1. The authority citation for Part 9903 
continues to read as follows:

A u th o rity : Public Law 1 0 0 -6 7 9 ,1 0 2  Stat. 
4056 , 41 U.S.C. 422.

PART 9903—CONTRACT COVERAGE

Subpart 9903.1—General
2. Section 9903.102 is amended by 

revising the last sentence of this 
paragraph to read as follows:

9903.102 OMB Approval Under the 
Paperwork Reduction Act 

* * * OMB has assigned Control 
Numbers 0348-0051 and 0348-0055 to 
the paperwork, recordkeeping and forms 
associated with this regulation.

Subpart 9903.2—CAS Program 
Requirements

3. Section 9903.201-1 is amended by 
revising paragraph (a) and removing and 
reserving paragraph (b)(10) to read as 
follows:

9903.201- 1 CAS applicability.
(a) This subsection describes the rules 

for determining whether a proposed 
contract or subcontract is exempt from 
CAS. (See 9904 or 9905, as applicable.) 
Negotiated contracts not exempt in 
accordance with 9903.201-1 (b) shall be 
subject to CAS. A CAS-covered contract 
may be subject to full, modified or other 
types of CAS coverage. The rules for 
determining the applicable type of CAS 
coverage are in 9903.201-2.

(b) * * *
(7)—(10) [Reserved)

*  h it it ft

4. Section 9903.201-2 is amended by 
revising the first sentence in paragraph
(a) and adding a new paragraph (c) to 
read as follows:

9903.201- 2 Types of CAS coverage.
(a) Full coverage. Full coverage

requires that the business unit comply 
with all of the CAS specified in Part 
9904 that are in effect on the date of the 
contract award and with any CAS that
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become applicable because of later 
award of a CAS-covered contract. * * * 
* * * * *

(c) Coverage fo r  educational 
institutions—(1) Regulatory 
requirements. Parts 9903 and 9905 
apply to educational institutions except 
as otherwise provided in this paragraph 
(c) and at 9903.202—1(f).

(2) Definitions, (i) The following term 
is prominent in Parts 9903 and 9905. 
Other terms defined elsewhere in this 
Chapter 99 shall have the meanings 
ascribed to them in those definitions 
unless paragraph (c)(2)(ii) of this 
subsection below requires otherwise.

Educational institution means a 
public or nonprofit institution of higher 
education, e.g., an accredited college or 
university, as defined in section 1201(a) 
of Public Law 89-329, November 8, 
1965, Higher Education Act Of 1965; (20 
U.S.C. 1141(a)).

(ii) The following modifications of 
terms defined elsewhere in this Chapter 
99 are applicable to educational 
institutions:

Business unit means any segment of 
an educational institution, or an entire 
educational institution which is not 
divided into segments.

Segm ent means one of two or more 
divisions, campus locations, or other 
subdivisions of an educational 
institution that operate as independent 
organizational entities under the 
auspices of the parent educational 
institution and report directly to an 
intermediary group office or the 
governing central system office of the 
parent educational institution. Two 
schools of instruction operating under 
one division, campus location or other 
subdivision would not be separate 
segments unless they follow different 
cost accounting practices, for example, 
the School of Engineering should not be 
treated as a separate segment from the 
School of Humanities if they both are 
part of the same division’s cost 
accounting system and are subject to the 
same cost accounting practices. The 
term includes Government-owned 
contractor-operated (GOCO) facilities, 
Federally Funded Research and 
Developments Centers (FFRDCs), and 
joint ventures and subsidiaries 
(domestic and foreign) in which the 
institution has a majority ownership. 
The term also includes those joint 
ventures and subsidiaries (domestic and 
foreign) in which the institution has less 
than a majority of ownership, but over 
which it exercises control.

(3) A pplicable Standards. Coverage 
for educational institutions requires that 
the business unit comply with all of the 
CAS specified in Part 9905 that are in

effect on the date of the contract award 
and with any CAS that become 
applicable because of later award of a 
CAS-covered contract. This coverage 
applies to business units that receive 
negotiated contracts in excess of 
$500,000, except for CAS-covered 
contracts awarded to FFRDCs operated 
by an educational institution.

(4) FFRDCs. Negotiated contracts 
awarded to an FFRDC operated by an 
educational institution are subject to the 
full or modified CAS coverage 
prescribed in paragraphs (a) and (b) of 
this subsection. CAS-covered FFRDC 
contracts shall be excluded from the 
institution’s universe of contracts when 
determining CAS applicability and 
disclosure requirements for contracts 
other than those to be performed by the 
FFRDC.

(5) Contract Clauses. The contract 
clause at 9903.201—4(e) shall be 
incorporated in each negotiated contract 
and subcontract awarded to an 
educational institution when the 
negotiated contract or subcontract price 
exceeds $500,000. For CAS-covered 
contracts awarded to a FFRDC operated 
by an educational institution, however, 
the full or modified CAS contract clause 
specified at 9903.201—4 (a) or (c), as 
applicable, shall be incorporated.

(6) Continuity in Fully CAS-Covered 
Contracts. Where existing contracts 
awarded to an educational institution 
incorporate full CAS coverage, the 
contracting officer may continue to 
apply full CAS coverage, as prescribed 
at 9903.201-2(a), in future awards made 
to that educational institution.
*  *  it is . is

5. Section 9903.201-3 is amended by 
redesignating the introductory heading 
as the heading of paragraph (a); 
redesignating the existing introductory 
text and paragraphs (a) through (d) as 
paragraph (a)(1) introductory text and 
paragraphs (a)(1) (i) through (iv) 
respectively; adding a new paragraph
(a) (2); revising the heading of the 
solicitation notice; adding a new 
paragraph at the end of the introductory 
“Note;” amending Part 1 of the basic 
provision by revising paragraph (a), the 
first and second sentences in paragraph
(b) and paragraphs (c)(1) and (e)(2); and 
adding a new Alternate I at the end of 
the basic provision to read as follows:

9903.201-3 Solicitation provisions.
(a) Cost Accounting Standards Notices and  

Certifications.
C l ) * * *
(2) If an award to an educational institution 

is contemplated prior to July 1,1997, the 
contracting officer shall use the basic ^  
provision set forth below with its Alternate 
I, unless the contract is  to be performed by

an FFRDC (see 9903.201(c)(5)), or the 
provision at 9903.201(c)(6) applies.
C o st A ccou n tin g  S ta n d a rd s  N o tices  a n d  
C e r tific a tio n  (O ct 1 9 9 4 )

Note: * * *
If the offeror is an educational institution. 

Part II does not apply unless the 
contemplated contract w ill be subject to full 
or modified CAS-coverage pursuant to 
9903 201-2(c)(5) or 9903.201-2(c)(6).
I. Disclosure Statement—Cost Accounting 
Practices and Certification

(a) Any contract in excess of $500,000 
resulting from this solicitation, except 
contracts in which the price negotiated is 
based on (1) established catalog or market 
prices of commercial items sold in 
substantial quantities to the general public, 
or (2) prices set by law or regulation, w ill be 
subject to the requirements of the Cost 
Accounting Standards Board (48 CFR, 
Chapter 99), except for those contracts which 
are exempt as specified in 9903.201-1.

(b) Any offeror submitting a proposal 
which, if accepted, w ill result in a contract 
subject to the requirements of 48 CFR, 
Chapter 99 must, as a condition of 
contracting, submit a Disclosure Statement as 
required by 9903.202. When required, the 
Disclosure Statement must be submitted as a 
part of the offeror’s proposal under this 
solicitation unless the offeror has already 
submitted a Disclosure Statement disclosing 
the practices used in connection with the 
pricing of this proposal. * * *

(c) Check the appropriate box below:
□  (1) Certificate of Concurrent Submission 

of Disclosure Statement
The offeror hereby certifies that, as a part 

of the offer, copies of the Disclosure 
Statement have been submitted as follows: (i) 
Original and one copy to the cognizant 
Administrative Contracting Officer (ACO) or 
cognizant Federal agency official authorized 
to act in that capacity, as applicable, and (ii) 
one copy tp the cognizant Federal auditor.

(Disclosure must be on Form No. CASB 
DS-1 or CASB DS-2, as applicable. Forms 
may be obtained from the cognizant ACOor 
cognizant Federal agency official acting in 
that capacity and/or from the looseleaf 
version of the Federal Acquisition 
Regulation.)
Date of Disclosure Statement: :. rr x ‘ - —
Name and Address of Cognizant ACO or Fed­
eral Official where filed:; ______ ____

The offeror further certifies that the 
practices used in estimating costs in pricing 
this proposal are consistent with the cost 
accounting practices disclosed in the 
Disclosure Statement.

□  (2) Certificate of Previously Submitted 
Disclosure Statement. The offeror hereby 
certifies that the required Disclosure 
Statement was filed as follows:
Date of Disclosure Statement: . _ ; -——
Name and Address of Cognizant ACO o r  Fed­
eral Official where filed: _  ' - — - —

The offeror further certifies that the 
practices used in estimating costs in pricing 
this proposal are consistent with the cost 
accounting practices disclosed in the 
applicable Disclosure Statement.
is is is is is
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(End of basic provision!
. A lternate I  (OCT 1994) Insert the following, 
subparagraph (5) at the end of Part I of the 
basic elapse:

□  (5); Certificate of Disclosure Statement 
Due Date by Educational Institution. I f  the 
offeror is an educational institution that, 
under the. transition provisions of 9903.202- 
1(f), is or will; be required to submit a 
DisclosureStatemeot after receipt of this; 
award, the offeror hereby certifies that (check 
one and completer):

□ (a) A Disclosure'Statement filing Due
Date of__________ has been established
with- the cognizant Federal* agency.

□ (h) The Disclosure Statement w ill be 
submitted within the six month period
ending__________ months after receipt of
this award , .
Name and Address of Cognizant ACO or Fed­
eral Official where Disclosure Statement is to 
be filed:___________ • ____ _________

(End of Alternate I) •

6. Section 9903.2G1—4 is. amended by 
revising the; text of paragraphs (a)(l )• and 
(a)(2) preceding the clause and. by 
adding a new paragraph fe) including a 
new clause to> read as follows:

9903.201- 4  Contract clauses.
(a) Cost Accounting Standards. (1)

The contracting officer shall insert the 
clause set forth below, Cost Accounting 
Standards» in negotiated contracts, 
unless the contract is exempted (see
9903.201- 1), the contract is subject to 
modified coverage (see 9903.201-2), or 
the clause prescribed in paragraphs- (d) 
or (e) of this section is used.

(2) T h e  c la u se  below requires the 
contractor to comply with all CAS 
specified in Part 9904, to disclose actual 
cost a cco u n tin g  practices (applicable to 
CAS-covered contracts only)» and to 
follow d isc lo s e d  and established cost 
accounting practices consistently,
* * * * *

(e) Cost Accounting Standards— 
Educational1 Fnstftutions. (l)T he 
contracting officer shall insert die clause 
set forth below, Cost Accounting 
Standards—Educational Institation, in 
negotiated contracts awarded* to 
educational institutions, unites» the 
contract is exempted (see 9993.201- 1), 
"jecontract is to be performed by an 
frRBe (see S®0a2@®-2(eM5)f, or the 
Provision at 9S03'.2m‘-Z(e)C6}}apphes.

(2) The clause below requires the
institution to comply with 

“»CAS specified in Part 9905, to 
tsclose actual cost accounting practices 

^required by 9903.202-1(11» and to 
°w disclosed and established cost 

counting practices consistently.

Cust A cco u n tin g  S ta n d a rd s— E d u ca tio n a l 
In s titu tio n  (O ct 1 9 9 4 )

(a) Unless the contract is exempt under
9903.201— 1 and 9903.2(11—2, the provisions 
of 9903 are incorporated herein by reference 
and the Contractor in connection with this 
contract, shall—

(1) (CAS-covered Contracts Only) If a 
business unit of an; educational institution 
required Go submit a Disclosure Statement, 
disclose in writing the Contractor’s cost 
accounting practices, as required by
9903.202- 1 through 9903.202-5 including 
methods of distinguishing direct costs from 
indirect costs andme basis used far 
accumulating and allocating indirect costs. 
The practices disclosed for this contract shall 
be the same as the practices currently 
disclosed and applied! on a ll other' contracts; 
and subcontracts being performed by the1 
Contractor and which contain a Cost 
Accounting Standards (GAS) clause. If the 
Contractor has notified the: Contracting 
Officer that the Disclosure Statement 
contains trade secrets»and commercial or 
financial information which is privileged, and 
confidential, the Disclosure Statement shall 
be protected and shall not be released outside 
of the Government,

(2) Follow consistently the Contractor's 
cost accounting; praetiees in accumulating 
and reporting, contract performance cost data 
concerning this contract. If  any change in. 
cost accounting practices is made for the 
purposes of any contract or subcontract 
subject to CAS requirements, the change 
must be applied prospectively to this 
contract and the Disclosure Statement, if 
required, must be amended accordingly. If  an 
accounting principle change mandated under 
Office of Management and Budget (OMB> 
Circular A-21, Coat Principles for 
Educational Institutions, requires that a 
change in the Contractor's cost accounting 
practices be made after the date of this 
contract award, the change must be applied 
prospectively to this contract and the 
Disclosure Statement, if required, must be 
amended accordingly. If  the contract price or 
cost allowance of this contract in affected by 
such changes, adjustment shall be made in 
accordance with subparagraph (a)(4) or (a)(5) 
of this clause, as appropriate.

(3) Comply with a ll CAS, including any 
modifications and interpretations indicated 
thereto contained in 48 CFR 9905, in effect 
on the date erf award of this contract or, if  the 
Contractos has submitted cost or pricing data, 
on the date of final agreement cm price; as- 
shown on the Contractor's signed certificate 
of current cost or pricing data. The 
Contractor shall also comply with any GAS 
(or modifications to CAST which hereafter 
become applicable to a contract or 
subcontract of the Contractor. Such 
compliance shall be required prospectively 
from .the date of applicability to such contract 
or subcontract.

(4l£i) Agree to an equitable adjustment as 
provided in the Changes, clause of this 
contract if the contract cost is affected by a 
change which, pursuant to subparagraph 
(a)(3) o f  tfris efeusev the Contractor is 
required to make to the Contractor’s 
established cost accounting practices.

(ii) Negotiate; with the Contracting Offices 
to determine the. terms and condition» under

w hich a change m ay  b e made to a  cost 
accounting p ractice, other than a change 
made under other provisions of subparagraph 
(a)(4) of this clause; provided that n o  
agreement m ay be made under this provision, 
that will increase costs paid by the United 
States.

(iii) When the parties agree to  a change to  
a cost accounting,practice, other th a n *  
change under subdivision (aM4Mi) or (a)(4)tiv) 
of this clause, negotiate an equitable 
adjustment as provided in  the Changes clause  
of this co n tract

(iv) Agree to an equitable adjustment as 
provided in the Changes clause of this 
contract, if the contract cost is materially 
affected by an  QM© Circular A—21  
accounting principle: amendment w hich, on  
becoming effective after the date of contract 
award, requires the Contractor to make a 
change to th e  Contractor's, established cost 
accounting practices..

(5) Agree to an adjustment of the contract 
price or cost allow ance, as appropriate, if the  
Contractor or a subcontractor fails, to com ply  
with an applicable Cost Accounting 
Standard, o r to follow any cost accounting  
practice consistently and such failure results 
in any increased costs paid by the United 
States. Such adjustment shall provide for 
recovery of the increased costs to  the United 
States, together with interest thereon  
computed at the annual rate established 
under section 662 1  of the Internal Revenue 
Code of 1986 (26 U.S.C. 6621) for such  
period, from the tim e the payment by the 
United States w as m ade to, the. time, die 
adjustment is effected, in no case shall the 
Government recover costs greater than the 
increased co st to the Government, in the  
aggregate, on- the relevant contracts subject to 
the price adjustment, unless the Contractor 
made a change in. its cost accounting 
practices of which it  w as aw are or should 
have been aware a t  th e  tim e of price 
negotiations and which it foiled to  disclose 
to the Government.

(b) If the parties fail to agree whether the 
Contractor or a subcontractor has complied  
with an applicable CAS or a CAS rule or 
regulation in 9 9 0 3  and as to any cost 
adjustment demanded b y th e  United States, 
such  failure to a g r ee  w ill constitute a dispute  
under the Contract Disputes A ct ( 4 1 tk& C. 
601). „

(c) The Contractor shall perm it any 
authorized representatives of the. Government 
to examine and make copies o f  any 
documents, papers, or records, relating to 
com pliance with the requirements of this 
clause.

(d) The Contractor shall include-in all 
negotiated subcontracts w hich the Contractor 
enters into, the substance o f  th is clause,., 
except paragraph (b), and shall require such  
inclusion in. ah  other subcontracts, o f  any  
tier, including.the obligation to comply w ith  
all applicable CAS. in  effect o n  the  
subcontractor's aw ard date or if the  
subcontractor has submitted cost o r pricing  
date, oh  the date o f  final agreement on price 
as shown on th e  subcontractoris signed 
Certificate of Current Cost or Pricing Date, 
except that—

(1) If the subcontract i s  awarded to  a  
business unit w hich pursuant to  9903 .291—2.
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is subject to other types of CAS coverage, the 
substance of the applicable clause set forth in
9 9 0 3 .2 0 1 -  4 shall be inserted; and

(2) T his requirem ent shall apply only to 
negotiated subcontracts in  excess o f $ 5 00 ,000  
w here the price negotiated is not based on—

(i) Established catalog or market prices o f 
com m ercial item s sold in substantial 
quantities to the general public; or

(ii) Prices set by law or regulation, and 
except that the requirem ent shall not apply 
to negotiated subcontracts otherw ise exem pt 
from the requirem ent to include a CAS clause 
as specified in 9 9 0 3 .2 0 1 -1 .
(End o f clause) ....X

7. Section 9903.201-6 is amended by 
revising paragraph (a) to read as follows:

9 9 0 3 .2 0 1- 6  F indings.
(a) Prior to making any equitable 

adjustment under the provisions of 
paragraph (a)(4)(iii) of the contract 
clause set forth in 9903.201—4(a) or
9903.201- 4(e), the Contracting Officer 
shall make a finding that the change is 
desirable and is not detrimental to the 
interests of the Government.
* * * *

8. A new section 9903.201-7 is added 
to read as follows:
9 9 0 3 .2 0 1- 7  Cogn izant Federal A g ency  
R esponsibilities.

(a) The requirements of Part 9903 
shall, to the maximum extent 
practicable, be administered by the 
cognizant Federal agency responsible 
for a particular contractor organization 
or location, usually the Federal agency 
responsible for negotiating indirect cost 
rates on behalf of the Government. The 
cognizant Federal agency should take 
the lead role in administering the 
requirements of Part 9903 and 
coordinating CAS administrative actions 
with all affected Federal agencies. When 
multiple CAS-covered contracts or more 
than one Federal agency are involved, 
agencies should discourage Contracting 
Officers from individually 
administering CAS on a contract-by­
contract basis. Coordinated 
administrative actions will provide 
greater assurances that individual 
contractors follow their cost accounting 
practices consistently under all their 
CAS-covered contracts and that changes 
in cost accounting practices or CAS 
noncompliance issues are resolved, 
equitably, in a uniform overall manner.

(b) Federal agencies shall prescribe 
regulations and establish internal 
policies and procedures governing how 
agencies will administer the 
requiremeiits of CAS-covered contracts, 
with particular emphasis on inter­
agency coordination activities. 
Procedures to be followed when an 
agency is and is not the cognizant 
Federal agency should be clearly

delineated. Internal agency policies and 
procedures shall provide for the 
designation of the agency office(s) or 
officials responsible for administering 
CAS under the agency’s CAS-covered 
contracts at each contractor business 
unit and the delegation of necessary 
contracting authority to agency 
individuals authorized to administer the 
terms and conditions of CAS-covered 
contracts, e.g.. Administrative 
Contracting Officers (ACOs) or other 
agency officials authorized to perform in 
that capacity. Agencies are urged to 
coordinate on the development of such 
regulations.

9. Section 9903.202-1 is amended by 
adding a new paragraph (f) to read as 
follows:

9 9 0 3 .2 0 2 -1 G eneral Requirem ents.
*  *  1c 1c 1c

(f) Educational institutions— 
disclosure requirem ents. (1) Educational 
institutions receiving contracts subject 
to the CAS specified in Part 9905 are 
subject lathe requirements of 9903.202, 
except that completed Disclosure 
Statements are required in the following 
circumstances.

(2) B asic requirem ent. For CAS- 
covered contracts placed on or after 
January 1,1996, completed Disclosure 
Statements are required as follows:

(i) Any business unit of an 
educational institution that is selected 
to receive a CAS-covered contract or 
subcontract in excess of $500,000 and is 
part of a college or university location 
listed in Exhibit A of Office of 
Management and Budget (OMB)
Circular A-21 shall submit a Disclosure 
Statement before award. A Disclosure 
Statement is not required, however, if 
the listed entity can demonstrate that 
the net amount of Federal contract and 
financial assistance awards received 
during its immediately preceding cost 
accounting period was less than $25 
million.

(ii) Any business unit that is selected 
to receive a CAS-covered contract or 
subcontract of $25 million or more shall 
submit a Disclosure Statement before 
award,

(iii) Any educational institution 
which, together with its segments, 
received net awards of negotiated prime 
contracts and subcontracts subject to 
CAS totaling $25 million or more in its 
most recent cost accounting period, of 
which, at least one award exceeded $1 
million, must submit a Disclosure 
Statement before award of its first CAS- 
covered contract in the immediately 
following cost accounting period. 
However, if the first CAS-covered 
contract is received within 90 days of 
the start of the cost accounting period,

the institution is not required to file 
until the end of 90 days.

(3) Transition period  requirem ent. For 
CAS-covered contracts placed on or 
before December 31,1995, completed 
Disclosure Statements are required as 
follows:

(i) For business units that are selected to 
receive a CAS-covered contract or 
subcontract in excess o f $500 ,000  and are 
part o f  the first 20  college or university 
locations (i.e., num bers 1 through 20) listed 
in Exhibit A  of OM B Circular A -2 1 , 
D isclosure Statem ents shall be submitted 
w ithin six  m onths after the date o f contract 
award.

(ii) For business units that are selected to 
receive a CAS-covered contract or 
subcontract in excess o f  $ 5 00 ,000  and are 
part o f a college or university location that 
is listed as one o f the institutions numbered 
21 through 50, in  Exhibit A o f OMB Circular 
A -2 1 , Disclosure Statem ents shall be 
subm itted during the six  m onth period 
ending twelve m onths after the date of 
contract award.

(iii) For business units that are selected to 
receive a CA S-covered contract or 
subcontract in excess o f $500 ,000  and are 
part o f a college or university location that 
is listed as one o f the institutions numbered 
51 through 99, in  Exhibit A of OMB Circular 
A -2 1 , Disclosure Statem ents shall be 
subm itted during the six  m onth period 
ending eighteen m onths after the date of 
contract award.

(iv) For any other business unit that is 
selected to receive a CAS-covered contract or 
subcontract o f $25  m illion or more, a 
D isclosure Statem ent shall be submitted 
w ithin six  m onths after the date o f contract 
award.

(4) Transition period  due dates. The 
educational institution and cognizant 
Federal agency should establish a 
specific due date within the periods 
prescribed in 9903.202—1(f)(3) when a 
Disclosure Statement is required under 
a CAS-covered contract placed on or 
before December 31,1995.

(5) Transition period  waiver authority. 
For a CAS-covered contract to be 
awarded during the period January 1, 
1996 through June 30,1997, the 
awarding agency may waive the 
preaward Disclosure Statement 
submission requirement specified in
9903.202—1(f)(2) when a due date for the 
submission of a Disclosure Statem ent 
has previously been established by the 
cognizant Federal agency and the 
educational institution under the 
provisions of 9903.202-l(f) (3) and (4). 
CAUTION: This waiver authority is not 
available unless the cognizant Federal 
agency and the educational institution 
have established a disclosure statement 
due date pursuant to a written 
agreement executed prior to January 1> 
1996, and award is made prior to the 
established disclosure statement due 
date.
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10. Section 9903.202-5 is revised to 
read as follows:

9903.202-5 Piling Disclosure Statements.

(a) Disclosure must be o® Farm 
Number CASH D S-J or CASB DS—2, as 
applicable. Forms may be obtained from 
the cognizant Federal agency (Cognizant 
AGO or cognizant Federal agency 
official authorized to act In that 
capacity) or from the looseleaf version 
of the Federal Acquisition Regulation. 
When requested in advance by a 
contractor, the cognizant Federal agency 
may authorize contractor disclosure 
based on computer generated 
reproductions of the applicable 
Disclosure Statement F o r» .

(b) Offerors are required to file 
Disclosure Statements as follows:

ft); Original and1 one copy with the 
cognizant A CO or cognizant Federal 
agency official acting in that capacity, as 
applicable; and *

|2) One copy with tire cognizant 
Federal auditor.

fc) Amendments and revisions shall 
be submitted to the AGO or agency 
official acting in that capacity, as 
applicable, and the Federal auditor of 
the currently cognizant Federal agency.

11. Section 9903.202-6 is  added to 
reaid as follows:

9903.202-6 Adequacy o f Disclosure 
Statement.

Federal agencies shall prescribe 
regulations and establish internal 
procedures by which each will 
promptly determine on behalf of the 
Government, when, serving as the 
cognizant Federal agency fora

particular contractor location, that a 
Disclosure Statement has adequately 
disclosed the practices required to be 
disclosed! by the Cost Accounting 
Standards Board’s rules; regulations and 
Standards. The determination of 
adequacy shall be distributed to all 
affected agencies. Agencies are urged to 
coordinate on the development of such 
regulations.

12. Section 9903.262-10 is added to 
read as follows:

9903.202—10  Illustration of D isclo su re  
Statement Form, G A S B  D S -2 .

The data which are required to be 
disclosed by educational institutions are 
set forth in detail in the Disclosure 
Statement Form, CASB DS-2, which is 
illustrated below:
BILUNG CODE 3110-01-P
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Subpart 9903.3—CAS Rules and 
Regulations

13. Section 9903.301 is amended by 
redesignating the existing introductory 
text and definitions as paragraph (a) and 
by adding a new paragraph (b) to read 
as follows:

9903.301 Definitions.
A A *  i t  it

(b) The definitions set forth below are 
applicable exclusively to educational 
institutions and apply to this chapter 
99,

Business unit. See 9903.201- 
2(c)(2)(ii).

Educational institution!. See
9903.201—2(c)(2)(i).

Interm ediate cost objective. See
9905.502—30(a)(7).

Segment. See 9903.201-2(cM2)(ii).
14. A new Part 9905 is added to read 

as follows:

PART 9905-C O ST ACCOUNTING 
STANDARDS FOR EDUCATIONAL 
INSTITUTIONS

9905 .501  Cost accounting standard— 
consistency in estimating, accum ulating 
and reporting costs by  educational 
institutions.

9 9 0 5 .5 0 1 -  10  [Reserved]
9 9 0 5 .5 0 1 -  20  Purpose.
9 9 0 5 .5 0 1 -  30  Definitions.
9 9 0 5 .5 0 1 -  40  Fundam ental requirem ent.
9 9 0 5 .5 0 1 -  50  Techniques for application.
9 9 0 5 .5 0 1 -  6 0  Illustration. [Reserved]
9 9 0 5 .5 0 1 -  61  Interpretation. [Reserved]
9 9 0 5 .5 0 1 -  62  Exemption.
9 9 0 5 .5 0 1 -  63  Effective Date.
9 9 05 .502  Cost accounting standard—  

consistency in allocating costs incurred 
for the same purpose by educational 
institutions.

9 9 0 5 .5 0 2 -  10  [Reserved]
9 9 0 5 .5 0 2 -  20  Purpose.
9 9 0 5 .5 0 2 -  30  Definitions.
9 9 0 5 .5 0 2 -  40 Fundam ental requirem ent.
9 9 0 5 .5 0 2 -  50  Techniques for application.
9 9 0 5 .5 0 2 -  6 0  Illustrations.
9 9 0 5 .5 0 2 -  61  Interpretation.
9 9 0 5 .5 0 2 -  6 2  Exem ption.
9 9 0 5 .5 0 2 -  63  Effective date.
9 9 05 .505  A ccounting for unallow able - 

co sts— Educational institutions.
9 9 0 5 .5 0 5 -  10  [Reserved)
9 9 0 5 .5 0 5 -  20  Purpose.
9 9 0 5 .5 0 5 -  30  Definitions.
9 9 0 5 .5 0 5 -  4 0  Fundam ental requirem ent.
9 9 0 5 .5 0 5 -  50  T echniqu es for application. '
9 9 0 5 .5 0 5 -  6 0  Illustration».
9 9 0 5 .5 0 5 -  61 Interpretation. [Reserved]
9 9 0 5 .5 0 5 -  62  Exem ption.
9 9 0 5 .5 0 5 -  63  Effective date.
9 9 0 5 .5 0 6  Cost accounting period—  

Educational institutions.
9 9 0 5 .5 0 6 -  10  [Reserved]
9 9 0 5 .5 0 6 -  20  Purpose.
9 9 0 5 .5 0 6 -  30  Definitions.
9 9 0 5 .5 0 6 -  40 Fundam ental requirement.
9 9 0 5 .5 0 6 -  50  Techniques for application.
9 9 0 5 .5 0 6 -  6 0  Illustrations.

9 9 0 5 .5 0 6 -  61 Interpretation. [Reserved]
9 9 0 5 .5 0 6 -  62  Exem ption.
9 9 0 5 .5 0 6 -  63  Effective date; —

Authority: Public Law 1O0H679,102 Stall
4Q56, 41 U.S.C. 422.

9905.501 Cost accounting standard— 
consistency in estimating, accumulating 
and reporting c a s t s  by educational 
institutions.

9905.501- 10 [Reserved]

9905.501- 20 Purpose.
The purpose of this Cost Accounting 

Standard is to ensure that each 
educational institution’s practices used 
in estimating costs for a proposal are 
consistent with cost accounting 
practices used by the institution in 
accumulating and reporting costs. 
Consistency in the application of cost 
accounting practices is necessary to 
enhance the likefihood that comparable 
transactions are treated alike. With 
respect to individual contracts* the 
consistent application of cost 
accounting practices will facilitate the 
preparation of reliable cost estimates 
used in pricing a proposal and their 
comparison with the costs of 
performance of the resulting contract. 
Such comparisons provide one 
important basis for financial control 
over costs during contract performance 
and aid in establishing accountability 
for costs in the manner agreed to by 
both parties at the time of contracting. 
The comparisons also provide an 
improved basis for evaluating estimating 
capabilities.

9905.501- 30 Definitions.
(a) The following are definitions of 

terms which are prominent in this 
Standard. Other terms defined 
elsewhere in this Chapter 99 shall have 
the meanings ascribed to them in those 
definitions unless paragraph (b) of this 
subsection requires otherwise.

(1) Accum ulating costs means the 
collecting of cost data in an organized 
manner, such as through a system off 
accounts.

(2) A ctual cost means an amount 
determined on the basis o f cost incurred 
(as distinguished from forecasted cost), 
including standard cost properly 
adjusted for applicable variance.

(3) Estimating costs means the process 
of forecasting a future result in terms of 
cost, based upon information available 
at the time.

(4) Indirect cost pool means a 
grouping of incurred costs identified 
with two or more objectives but not 
identified specifically with any final 
cost objective.

(5) Pricing means the process of 
establishing the amount or amounts to 
be paid in return for goods or services.'

:(6) Proposal means any offer or other 
submission used as a basis for pricing a 
contract, contract modification or 
termination settlement or for securing 
payments thereunder.

(7) Reporting costs means the 
providing of cost information to others.

(b) The following modifications of 
terms defined elsewhere; in this Chapter 
99 are applicable to this Standard: 
None.

9905.501- 40 Fundamental requirement.
(a) An educational institution’s

practices used in estimating costs in 
pricing a proposal shall be consistent 
with the institution’s cost accounting 
practices used in accumulating and 
reporting costs.

fb) An educational institution’s cost 
accounting practices used in 
accumulating and reporting actual costs 
for a contract shall be- consistent with 
the institution’s practices used in 
estimating costs in pricing the related 
proposal.

(c) The grouping of homogeneous 
costs in estimates prepared for proposal 
purposes shall not p er se  be deemed an 
inconsistent application of cost 
accounting practices under paragraphs
(a) and (b) of this subsection when such 
costs are accumulated and reported in 
greater detail on an actual cost basis 
during contract performance.

9905.501- 50 Techniques for application.
(a) The standard allows grouping of 

homogeneous costs in order to'cover 
those cases where it is not practicable to 
estimate contract costs by individual 
cost element. However, costs estimated 
for proposal purposes shall be presented 
in such a manner and in such detail that 
any significant cost can be compared 
with the actual cost accumulated and 
reported therefor, hi any event, the cost 
accounting practices used in estimating 
costs in pricing a proposal and in 
accumulating and reporting costs on the 
resulting contract shall be consistent 
with respect to:

(1) The classification of elements of 
cost as direct or indirect;

(2) The indirect cost pools to which 
each element of cost is charged or 
proposed to be charged!; and

(3) The methods of allocating indirect 
costs to the contract.

(b) Adherence to the requirement of
9905.501- 40(a) of this standard sh all be 
determined as of the date of award of 
the contract, unless the contractor has 
submitted cost or pricing data pursuant 
to 10 U.S.C. 2306(a) or 41 U.S.C. 254(d) 
(Pub. L. 87-653), in which case 
adherence to the requirement of
9905.501- 40(a) shall be determined as 
of the date of final agreement on price,
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as shown on the signed certificate of 
current cost or pricing data. 
Notwithstanding 9905.501-40{b), 
changes in established cost accounting 
practices during contract performance 
may be made in accordance with Part 
9903 (48 CFR part 9903).

(c) The standard does not prescribe 
the amount of detail required in 
accumulating and reporting costs. The 
basic requirement which must be met, 
however, is that for any significant 
amount of estimated cost, the contractor 
must be able to accumulate and report 
actual cost at a level which permits 
sufficient and meaningful comparison 
with its estimates. The amount of detail 
required may vary considerably 
depending on how the proposed costs 
were estimated, the data presented in 
justification or lack thereof, and the 
significance of each situation. 
Accordingly, it is neither appropriate 
nor practical to prescribe a single set of 
accounting practices which would be 
consistent in all situations with the 
practices of estimating costs. Therefore, 
the amount of accounting and statistical 
detail to be required and maintained in 
accounting for estimated costs has been 
and continues to be a matter to be 
decided by Government procurement 
authorities on the basis of the individual 
facts and circumstances.

9805.501- 60 Illustration. (Reserved]

9905.501- 61 Interpretation. [Reserved]

9905.501- 62 Exemption.
None for this Standard.

9905.501- 63 Effective date.
This Standard is effective as of 

January 9,1995.

9905.502 Cost accounting standard— 
consistency in allocating costs incurred for 
the same purpose by educational 
institutions.

9905.502- 10 [Reserved]

9905.502- 20 Purpose.
The purpose of this Standard is to 

require that each type of cost is 
allocated only once and on only one 
oasis to any contract or other cost 
objective. The criteria for determinir 
toe allocation of costs to a contract o 
other cost objective should be the saj 
for all similar objectives. Adherence 
these cost accounting concepts is 
oecessary to guard against the 
overcharging of some cost objectives 
••od to prevent double countihg. Dou 
counting occurs most commonly wh 
sort items are allocated directly to a 
objective without eliminating like cc 
1 ems from indirect cost pools which 
a located to that cost objective.

9905.502- 30 Definitions.
(a) The following are definitions of 

terms which are prominent in this 
Standard. Other terms defined 
elsewhere in this Chapter 99 shall have 
the meanings ascribed to them in those 
definitions unless paragraph (b) of this

_ subsection requires otherwise.
(1) A llocate means to assign an item 

of cost, or a group of items of cost, to 
one or more cost objectives. This term 
includes both direct assignment of cost 
and the reassignment of a share from an 
indirect cost pool.

(2) Cost objective means a function, 
organizational subdivision, contract, or 
other work unit for which cost data are 
desired and for which provision is made 
to accumulate and measure the cost of 
processes, products, jobs, capitalized 
projects, eta.

(3) Direct cost means any cost which 
is identified specifically with a 
particular final cost objective. Direct 
costs are not limited to items which are 
incorporated in the end product as 
material or labor. Costs identified 
specifically with a contract are direct 
costs of that contract. All costs 
identified specifically with other final 
cost objectives of the educational 
institution are direct costs of those cost 
objectives.

(4) Final cost objective means a cost 
objective which has allocated to it both 
direct and indirect costs, and in the 
educational institution's accumulation 
system, is one of the final accumulation 
points.

(5) Indirect cost means any cost not 
directly identified with a single final 
cost objective, but identified with two or 
more final cost objectives or with at 
least one intermediate cost objective.

(6) Indirect cost p oo l means a 
grouping of incurred costs identified 
with two or more cost objectives but not 
identified with any final cost objective,

(7) Interm ediate cost objective means 
a cost objective that is used to 
accumulate indirect costs or service 
center costs that are subsequently 
allocated to one or more indirect cost 
pools and/or final cost objectives.

(b) The following modifications of 
terms defined elsewhere in this Chapter 
99 are applicable to this Standard:
None.

9905.502- 40 Fundamental requirem ent
All costs incurred for the same

purpose, in like circumstances, are 
either direct costs only or indirect costs 
only with respect to final cost 
objectives. No final cost objective shall 
have allocated to it as an indirect cost 
any cost, if other costs incurred for the 
same purpose, in like circumstances, 
have been included as a direct cost of

that or any other final cost objective. 
Further, no final cost objective shall 
have allocated to it as a direct cost any 
cost, if other costs incurred for the same 
purpose, in like circumstances, have 
been included in any indirect cost pool 
to be allocated to that or any other final 
cost objective.

9905.502-50 Techniques fo r application.
(a) The Fundamental Requirement is 

stated in terms of cost incurred and is 
equally applicable to estimates of costs 
to be incurred as used in contract 
proposals.

•7 (b) The Disclosure Statement to be 
submitted by the educational institution 
will require that the institution set forth 
its cost accounting practices with regard 
to the distinction between direct and 
indirect costs. In addition, for those 
types of cost which are sometimes 
accounted for as direct and sometimes 
accounted for as indirect, the 
educational institution will set forth in 
its Disclosure Statement the specific 
criteria and circumstances for making 
such distinctions. In essence, the 
Disclosure Statement submitted by the 
educational institution, by 
distinguishing between direct and 
indirect costs, and by describing the 
criteria and circumstances for allocating 
those items which are sometimes direct 
and sometimes indirect, will be 
determinative as to whether or not costs 
are incurred for the same purpose. 
Disclosure Statement as used herein 
refers to the statement required to be 
submitted by educational institutions as 
a condition of contracting as set forth in 
Suboart 9903.2.

(c) In the event that an educational 
institution has not submitted a 
Disclosure Statement, the determination 
of whether specific costs are directly 
allocable to contracts shall be based 
upon the educational institution’s cost 
accounting practices used at the time of 
contract proposal.

(d) Whenever costs which serve the 
same purpose cannot equitably be 
indirectly allocated to one or more final 
cost objectives in accordance with the 
educational institution’s disclosed 
accounting practices, the educational 
institution may either use a method for 
reassigning all such costs which would 
provide an equitable distribution to all 
final cost objectives, or directly assign 
all such costs to final cost objectives 
with which they are specifically 
identified. In the event the educational 
institution decides to make a change for 
either purpose, the Disclosure Statement 
shall be amended to reflect the revised 
accounting practices involved.

(e) Any direct cost of minor dollar 
amount may be treated as an indirect
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cost for reasons of practicality where the 
accounting treatment for such cost is 
consistently applied to all final cost 
objectives, provided that such treatment 
produces results which are substantially 
the same as the results which would 
have been obtained if such cost had 
been treated as a direct cost.

9905.502-60 Illustrations.
(a) Illustrations of costs which are 

incurred for the same purpose:
(1) An educational institution 

normally allocates all travel as an 
indirect cost and previously disclosed 
this accounting practice to the 
Government. For purposes of a new 
proposal, the educational institution 
intends to allocate the travel costs of 
personnel whose time is accounted for 
as direct labor directly to the contract. 
Since travel costs of personnel whose 
time is accounted for as direct labor 
working on other contracts are costs 
which are incurred for the same 
purpose, these costs may no longer be 
included within indirect cost pools for 
purposes of allocation to any covered 
Government contract. The educational 
institution’s Disclosure Statement must 
be amended for the proposed changes in 
accounting practices.

(2) An educational institution 
normally allocates purchasing activity 
costs indirectly end allocates this cost to 
instruction and research on the basis of 
modified total costs. A proposal for a 
new contract requires a disproportionate 
amount of subcontract administration to 
be performed by the purchasing activity. 
The educational institution prefers to 
continue to allocate purchasing activity 
costs indirectly. In order to equitably 
allocate the total purchasing activity 
costs, the educational institution may 
use a method for allocating all such 
costs which would provide an equitable 
distribution to all applicable indirect 
cost pools. For example, the institution 
may use the number of transactions 
processed rather than its former 
allocation base of modified total costs. 
The educational institution’s Disclosure 
Statement must be amended for the 
proposed changes in accounting 
practices.

(b) Illustrations of costs which are not 
incurred for the same purpose:

(1) An educational institution 
normally allocates special test 
equipment costs directly to contracts. 
The costs of general purpose test 
equipment are normally included in the 
indirect cost pool which is allocated to 
contracts. Both of these accounting 
practices were previously disclosed to 
the Government. Since both types of 
costs involved were not incurred for the 
same purpose in accordance with the

criteria set forth in the educational 
institution’s Disclosure Statement, the 
allocation of general purpose test 
equipment costs from the indirect cost 
pool to the contract, in addition to the 
directly allocated special test equipment 
costs, is not considered a violation of 
the Standard.

(2) An educational institution 
proposes to perform a contract which 
will require three firemen on 24-hour 
duty at a fixed-post to provide 
protection against damage to highly 
inflammable materials used on the 
contract. The educational institution 
presently has a firefighting force of 10 
employees for general protection of its 
facilities. The educational institution’s 
costs for these latter firemen are treated 
as indirect costs and allocated to all 
contracts; however, it wants to allocate 
the three fixed-post firemen directly to 
the particular contract requiring them 
and also allocate a portion of the cost of 
the general firefighting force to the same 
contract. The institution may do so but 
only on condition that its disclosed 
practices indicate that the costs of the 
separate classes of firemen serve 
different purposes and that it is the 
institution’s practice to allocate the 
general firefighting force indirectly and 
to allocate fixed-post firemen directly.

9905.502- 61 Interpretation.
(a) 9905.502, Cost Accounting 

Standard—Consistency in Allocating 
Costs Incurred for the Same Purpose by 
Educational Institutions, provides, in
9905.502- 40, that “* * * no final cost 
objective shall have allocated to it as a 
direct cost any cost, if other costs 
incurred for the same purpose, in like 
circumstances, have been included in 
any indirect cost pool to be allocated to 
that or any other final cost objectiver’

(b) This interpretation deals with the 
way 9905.502 applies to the treatment of 
costs incurred in preparing, submitting; 
and supporting proposals. In essence, it 
is addressed to whether or not, under 
the Standard, all such costs are incurred 
for the same purpose, in like 
circumstances.

(c) Under 9905.502, costs incurred in 
preparing, submitting, and supporting 
proposals pursuant to a specific 
requirement of an existing contract are 
considered to have been incurred in 
different circumstances from the 
circumstances under which costs are 
incurred in preparing proposals which 
do not result from such a specific 
requirement. The circumstances are 
different because the costs of preparing 
proposals specifically required by the 
provisions of an existing contract relate 
only to that contract while other

proposal costs relate to all work of the 
educational institution.

(d) This interpretation does not 
preclude the allocation, as indirect 
costs, of costs incurred in preparing all 
proposals. The cost accounting practices 
used by the educational institution, 
however, must be followed consistently 
and the method used to reallocate such 
costs, of course, must provide an 
equitable distribution to all final cost 
objectives.

9905.502- 62 Exemption.
None for this Standard.

9905.502- 63 Effective date.
This Standard is effective as of 

January 9,1995.

9905.505 Accounting for unallowable 
costs—Educational institutions.

9905.505- 10 [Reserved]

9905.505- 20 Purpose.
(a) (1) The purpose of this Cost 

Accounting Standard is to facilitate the 
negotiation, audit, administration and 
settlement of contracts by establishing 
guidelines covering:

(1) Identification of costs specifically 
described as unallowable, at the time 
such costs first become defined or 
authoritatively designated as 
unallowable, and

(ii) The cost accounting treatment to 
be accorded such identified unallowable 
costs in order to promote the consistent 
application of sound cost accounting 
principles covering all incurred costs.

(2) The Standard is predicated on the 
proposition that .costs incurred in 
carrying on the activities of an 
educational institution—regardless of 
the allowability of such costs under 
Government contracts—are allocable to 
the cost objectives with which they are % 
identified on the basis of their beneficial 
or causal relationships.

(b) This Standard does not govern the 
allowability of costs. This is a function 
of the appropriate procurement or 
reviewing authority.

9905.505-30 Definitions.
(a) The following are definitions of 

terms which areprominent in this 
Standard. Other terms defined 
elsewhere in this Chapter 99 shall have 
the meanings ascribed to them in those 
definitions unless paragraph (b) of this 
subsection requires otherwise.

(1) Directly associated  cost means any 
cost which is generated solely as a result 
of the incurrence of another cost, and 
which would not have been incurred 
had the other cost not been incurred.

(2) Expressly unallow able cost means 
a particular item or type of cost which,
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under the express provisions of an . 
applicable law, regulation, or contract, 
is specifically named and stated to be 
unallowable.

(3) Indirect cost means any cost not 
directly identified with a single final 
cost objective, but identified with two or 
more final cost objectives or with at 
least one intermediate cost objective.

(4) Unallowable cost means any cost 
which, under the provisions of any 
pertinent law, regulation, or contract, 
cannot be included in prices, cost 
reimbursements, or settlements under a 
Government contract to which it is 
allocable.

(b) The following modifications of 
terms defined elsewhere in this Chapter 
99 are applicable to this Standard:
None, s I

9905.505-40 Fundamental requirement.
(a) Costs expressly unallowable or 

mutually agreed to be unallowable, 
including costs mutually agreed to be 
unallowable directly associated costs, 
shall be identified and excluded from 
any billing, claim, or proposal 
applicable to a Government contract.

(b) Costs which specifically become 
designated as unallowable as a result of 
a written decision furnished by a 
contracting officer pursuant to contract 
disputes procedures shall be identified 
if included in or used in the 
computation of any billing, claim, or 
proposal applicable to a Government 
contract. This identification 
requirement applies also to any costs 
incurred for the same purpose under 
like circumstances as the costs 
specifically identified as unallowable 
under either this paragraph or paragraph
(a) of this subsection.

{c) Costs which, in a contracting 
officer's written decision furnished 
pursuant to contract disputes 
procedures, are designated as 
unallowable directly associated costs of 
unallowable costs covered by either 
paragraph (a) or (b) of this subsection 
shall be accorded the identification 
required by paragraph (b) of this 
subsection.

(d) The costs of any work project not 
contractually authorized, whether or not 
related to performance of a proposed or 
existing contract, shall be accounted for, 
to the extent appropriate, in a manner 
which permits ready separation from 

f ,osts ° f authorized work projects, 
le) All unallowable costs covered by 

paragraphs (a) through (d) of this 
subsection shall be subject to the same 
cost accounting principles governing 
cost allocability as allowable costs, in 
circumstances where these unallowable
posts normally would be part of a 
regular indirect-cost allocation base or

bases, they shall remain in  such base or 
bases. Where a directly associated cost 
is part of a category of costs normally 
included in an indirect-cost pool that 
will be allocated over a base containing 
the unallowable cost with which it is 
associated, such a directly associated 
cost shall be retained in the indirect- 
cost pool and be allocated through the 
regular allocation process.

(f) Where the total of the allocable and 
otherwise allowable costs exceeds a 
limitation-of-cost or ceiling-price 
provision in a contract, full direct and 
indirect cost allocation shall be made to 
the contract cost objective, in 
accordance with established cost 
accounting practices and Standards 
which regularly govern a given entity’s 
allocations to Government contract cost 
objectives. In any determination of 
unallowable cost overrun, the amount 
thereof shall be identified in terms of 
the excess of allowable costs over the 
ceiling amount, rather than through 
specific identification of particular cost 
items or cost elements.

9905.505-50 Techniques for application.
(a) The detail and depth of records 

required as backup support for 
proposals, billings, or claims shall be 
that which is adequate to establish and 
maintain visibility of identified 
Unallowable costs (including directly 
associated costs), their accounting status 
in terms of their allocability to contract 
cost objectives, and the cost accounting 
treatment which has been accorded 
such costs. Adherence to this cost 
accounting principle does not require 
that allocation of unallowable costs to 
final cost objectives be made in the 
detailed cost accounting records. It does 
require that unallowable costs be given 
appropriate consideration in any cost 
accounting determinations governing 
the content of allocation bases used for 
distributing indirect costs to cost 
objectives. Unallowable costs involved 
in the determination of rates used for 
standard costs, or for indirect-cost 
bidding or billing, need be identified 
only at the time rates are proposed, 
established, revised or adjusted. *

(b) (1) The visibility requirement of 
paragraph (a) of this subsection, may be 
satisfied by any form of cost 
identification which is adequate for 
purposes of contract cost determination 
and verification. The Standard does not 
require such cost identification for 
purposes which are not relevant to the 
determination of Government contract 
cost. Thus, to provide, visibility for 
incurred costs, acceptable alternative 
practices would include:

(i) The segregation of unallowable 
costs in separate accounts maintained

for this purpose in the regular books of 
account,

(ii) The development and 
maintenance of separate accounting 
records or workpapers, or

(iii) The use of any less formal cost 
accounting techniques which 
establishes and maintains adequate cost 
identification to permit audit 
verification of the accounting 
recognition given unallowable costs.

(2) Educational institutions may 
satisfy the visibility requirements for 
estimated costs either:

(i) By designation and description (in 
backup data, workpapers, etc.) of the 
amounts and types of any unallowable 
costs which have specifically been 
identified and recognized in making the 
estimates, or

(ii) By description of any other 
estimating technique employed to 
provide appropriate recognition of any 
unallowable costs pertinent to the 
estimates.

(c) Specific identification of 
unallowable costs is not required in 
circumstances where, based upon 
considerations of materiality, the 
Government and the educational 
institution reach agreement on an 
alternate method that satisfies the 
purpose of the Standard.

9905.505-60 Illustrations.
(a) An auditor recommends 

disallowance of certain direct labor and 
direct material costs, for which a billing 
has been submitted under a contract, on 
the basis that these particular costs were 
not required for performance and were 
not authorized by the contract. The 
contracting officer issues a written 
decision which supports the auditor’s 
position that the questioned costs are 
unallowable. Following receipt of the 
contracting officer’s decision, the 
educational institution must clearly 
identify the disallowed direct labor and 
direct material costs in the institution’s 
accounting records and reports covering 
any subsequent submission which 
includes such costs. Also, if the 
educational institution’s base for 
allocation of any indirect cost pool 
relevant to the subject contract consists 
of direct labor, direct material, total 
prime cost, total cost input, etc., the 
institution must include the disallowed 
direct labor and material costs in its 
allocation base for such pool. Had the 
contracting officer’s decision been 
against the auditor, the educational 
institution would not, of couree, have 
been required to account separately for 
the costs questioned by the auditor.

(b) An educational institution incurs, 
and separately identifies, as a part of a 
service center or expense pool,, certain
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costs which are expressly unallowable 
under the existing and currently 
effective regulations. If the costs of the 
service center or indirect expense pool 
are regularly a part of the educational 
institution’s base for allocation of other 
indirect expenses, the educational 
institution must allocate the other 
indirect expenses to contracts and other 
final cost objectives by means of a base 
which includes the identified 
unallowable indirect costs.

(c) An auditor recommends 
disallowance of certain indirect costs. 
The educational institution claims that 
the costs in question are allowable 
under the provisions of Office Of 
Management and Budget Circular A-21, 
Cost Principles For Educational 
Institutions; the auditor disagrees. The 
issue is referred to the contracting 
officer for resolution pursuant to the 
contract disputes clause. The 
contracting officer issues a written 
decision supporting the auditor’s 
position that the total costs questioned 
are unallowable under the Circular. 
Following receipt of the contracting 
officer’s decision, the educational 
institution must identify the disallowed 
costs and specific other costs incurred 
for the same purpose in like 
circumstances in any subsequent 
estimating, cost accumulation or 
reporting for Government contracts, in 
which such costs are included. If the 
contracting officer’s decision had 
supported the educational institution’s 
contention, the costs questioned by the 
auditor would have been allowable and 
the educational institution would not 
have been required to provide special 
identification.

.(d) An educational institution 
incurred certain unallowable costs that 
were charged indirectly as general 
administration and general expenses 
(GA&GE). In the educational 
institution’s proposals for final indirect 
cost rates to be applied in determining 
allowable contract costs, the educational 
institution identified and excluded the 
expressly unallowable GA&GE costs 
form the applicable indirect cost pools. 
In addition, during the course of 
negotiation of indirect cost rates to be 
used for bidding and billing purposes, 
the educational institution agreed to 
classify as unallowable cost, various 
directly associated costs of the 
identifiable unallowable costs. On the 
basis of negotiations and agreements 
between the educational institution and 
the contracting officer’s authorized 
representatives, indirect cost rates were 
established, based on the net balance of 
allowable GA&GE. Application of the 
rates negotiated to proposals, and to 
billings, for covered contracts

constitutes compliance with the 
Standard.

(e) An employee, whose salary, travel, 
and subsistence expenses are charged 
regularly to the general administration 
and general expenses (GA&GE), an 
indirect cost category, takes several 
business associates on what is clearly a 
business entertainment trip. The 
entertainment costs of such trips is 
expressly unallowable because it 
constitutes entertainment expense 
prohibited by OMB Circular A-21, and 
is separately identified by the 
educational institution. In these 
circumstances, the employee’s travel 
and subsistence expenses would be 
directly associated costs for 
identification with the unallowable 
entertainment expense. However, unless 
this type of activity constituted a 
significant part of the employee’s 
regular duties and responsibilities on 
which his salary was based, no part of 
the employee’s salary would be required 
to be identified as a directly associated 
cost of the unallowable entertainment 
expense.

9905.505- 61 Interpretation. [Reserved]

9905.505- 62 Exemption. ,
None for this Standard.

9905.505- 63 Effective date.
This Standard is effective as of 

January 9,1995.

9905.506 Cost accounting period— 
Educational institutions,

9905.506- 10 [Reserved]

9905.506- 20 Purpose.
The purpose of this Cost Accounting 

Standard is to provide criteria for the 
selection of the time periods to be used 
as cost accounting periods for contract 
cost estimating, accumulating, and 
reporting. This Standard will reduce the 
effects of variations in the flow of costs 
within each cost accounting period. It 
will also enhance objectivity, 
consistency, and verifiability, and 
promote uniformity and comparability 
in contract cost measurements.

9905.506- 30 Definitions.
(a) The following are definitions of 

terms which are prominent in this 
Standard. Other terms defined 
elsewhere in this Part 99 shall have the 
meanings ascribed to them in those 
definitions unless paragraph (b) of this 
subsection requires otherwise.

(1) A llocate means to assign an item 
of cost, or a group of items of cost, to 
one or more cost objectives. This term 
includes both direct assignment of cost 
and the reassignment of a share from an 
indirect cost pool.

(2) Cost objective means a function, 
organizational subdivision, contract, or 
other work unit for which cost data are 
desired and for which provision is made 
to accumulate and measure the cost of 
processes, products, jobs, capitalized 
projects, etc.

(3) Fiscal year means the accounting 
period for which annual financial 
statements are regularly prepared, 
generally a period of 12 months, 52 
weeks, or 53 weeks.

(4) Indirect cost p oo l means a 
grouping of incurred costs identified 
with two or more cost objectives but not 
identified specifically with any final 
cost objective.

(b) Tne following modifications of 
terms defined elsewhere in this Chapter 
99 are applicable to this Standard: 
None.

9905.506- 40 Fundamental requirement.
(a) Educational institutions shall use 

their fiscal year as their cost accounting 
period, except that:

(1) Costs of an indirect function 
which exists for only a part of a cost 
accounting period may be allocated to 
cost objectives of that same part of the 
period as provided in 9905.506-50(a).

(2) An annual period other than the 
fiscal year may, as provided in
9905.506- 50(d), be used as the cost 
accounting period if its use is an 
established practice of the institution.

(3) A transitional cost accounting 
period other than a year shall be used 
whenever a change of fiscal year occurs.

(b) An institution shall follow 
consistent practices in the selection of 
the cost accounting period or periods in 
which any types of expense and any 
types of adjustment to expense 
(including prior-period adjustments) are 
accumulated and allocated.

(c) The same cost accounting period 
shall be used for accumulating costs in 
an indirect cost pool as for establishing 
its allocation base, except that the 
contracting parties may agree to use a 
different period for establishing an 
allocation base as provided in
9905.506- 50(e).
9905.506- 50 Techniques for application.

(a) The cost of an indirect function 
which exists for only a part of a cost 
accounting period may be allocated on 
the basis of data for that part of the cost 
accounting period if the cost is:

(1) Material in amount,
(2) Accumulated in a separate indirect 

cost pool or expense pool, and
(3) Allocated on the basis of an 

appropriate direct measure of the 
activity or output of the function during 
that part of the period.

(b) The practices required by
9905.506- 40(b) of this Standard shall
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include appropriate practices for 
deferrals, accruals, and other 
adjustments to be used in identifying 
the cost accounting periods among 
which any types of expense and any 
types of adjustment to expense are 
distributed. If an expense, such as 
insurance or employee leave, is 
identified with a fixed, recurring; 
annual period which is different from 
the institution’s cost accounting period, 
the Standard permits continued use of 
that different period. Such expenses 
shall be distributed to cost accounting 
periods in accordance with the 
institution’s established practices for 
accruals, deferrals, and other 
adjustments.

(c) Indirect cost allocation rates, based 
on estimates, which are used for the 
purpose of expediting the closing of 
contracts which are terminated or 
completed prior to the end of a cost 
accounting period need not he those 
finally determined or negotiated for that 
cost accounting period. They shall, 
however, be developed to represent a 
full cost accounting period, except as 
provided in paragraph (a) of this 
subsection.

(d) An institution may, upon mutual 
agreement with the Government, use as 
its cost accounting period a fixed annual 
period other than its fiscal year, if the 
use of such a period is an established 
practice of the institution and is 
consistently used for managing and 
controlling revenues and disbursements, 
and appropriate accruals, deferrals or .... 
other adjustments are made with respect 
to such annual periods.

(e) The contracting parties may agree 
to use an annual period which does not 
coincide precisely with the cost 
accounting period for developing the 
data used in establishing an allocation 
base: Provided,

(1) The practice is necessary to obtain 
significant administrative convenience,

(2) The practice is consistently 
followed by the institution,

(3) The annual period used is 
representative of the activity of the cost 
accounting period for which the indirect 
costs to be allocated are accumulated, 
and

(4) The practice can reasonably be 
estimated to provide a distribution to 
cost objectives of the cost a c c o u n tin g  
P®nod not materially different from that

in?1 °^lerwrse would be obtained.
(f) (1) When a transitional cost 

accounting period is required under the 
Provisions of9905.506-40(a)(3), the

institution may select any one of the 
following: (i) The period, less than a 
year in length, extending from the end 
of its previous cost accounting period to 
the beginning of its next regular cost 
accounting period,

(ii) A period in excess of a year, but 
not longer than 15 months, obtained by 
combining the period described in 
paragraph (f)(1) of this subsection with 
the previous cost accounting period, or

(iii) A period in excess of a year, but 
not longer than 15 months, obtained by 
combining the period described in 
subparagraph (f)(1) of this subsection 
with the next regular cost accounting 
period.

(2) A change in the institution’s cost 
accounting period is a change in 
accounting practices for which an 
adjustment in the contract price may be 
required in accordance with subdivision 
(a)(4)(ii) or (iii) of the contract clause set 
out at 9903.201-4(e).

9905.506-60 Illustrations.
(a) An institution allocates indirect 

expenses for Organized Research on the 
basis of a modified total direct cost base. 
In a proposal for a covered contract, it 
estimates the allocable expenses based 
solely on the estimated amount of 
indirect costs allocated to Organized 
Research and the amount of the 
modified total direct cost base estimated 
to be incurred during the 8 months in 
which performance is scheduled to be 
commenced and completed. Such a 
proposal would be in violation of the 
requirements of this Standard that the 
calculation of the amounts of both the 
indirect cost pools and the allocation 
bases be based on the contractor’s cost 
accounting period.

(b) An institution whose cost 
accounting period is the calendar year, 
installs a computer service center to 
begin operations on May 1. The 
operating expense related to the new 
service center is expected to be material 
in amount, will be accumulated in an 
intermediate cost objective, and will be 
allocated to the benefiting cost 
objectives on the basis of measured 
usage. The total operating expenses of 
the computer service center for the 8- 
month part of the cost accounting 
period may be allocated to the 
benefiting cost objectives of that same 8- 
month period.

(c) An institution changes its fiscal 
year from a calendar year to the 12- 
month period ending May 31. For 
financial reporting purposes, it has a 5-

month transitional “fiscal year.” The 
same 5-month period must be used as 
the transitional cost accounting period; 
it may not be combined as provided in
9905.506- 50(f), because thè transitional 
period would be longer than 15 months. 
The new fiscal year must be adopted 
thereafter as its regular cost accounting 
period. The change in its cost 
accounting period is a change in 
accounting practices; adjustments of the 
contract prices may thereafter be 
required in accordance with subdivision 
(a)(4) (ii) or (iii) of the contract clause
at 9903.201—4(e).

(d) Financial reports are prepared on 
a calendar year basis on a university­
wide basis. However, the contracting 
segment does all internal financial 
planning, budgeting, and internal 
reporting on the basis of a twelve month 
period ended June 30. The contracting 
parties agree to use the period ended 
June 30 and they agree to overhead rates 
on the June 30 basis. They also agree on 
a technique for prorating fiscal year 
assignment of the university’s central 
system office expenses between such 
June 30 periods. This practice is 
permitted by the Standard.

(e) Most financial accounts and 
contract cost records are maintained on 
the basis of a fiscal year which ends 
November 30 each year. However, 
employee vacation allowances are 
regularly managed on the basis of a 
“vacation year” which ends September 
30 each year. Vacation expenses are 
estimated uniformly during each 
“vacation year.” Adjustments are made 
each October to adjust the accrued 
liability to actual, and the estimating 
rates are modified to the extent deemed 
appropriate. This use of a separate 
annual period for determining the 
amounts of vacation expense is 
permitted under 9905.506-50(b).

9905.506- 61 Interpretation. [Reserved]

9905.506- 62^ Exemption.
None for this Standard.

9905.506- 63 Effective date.
This Standard is effective as of 

January 9,1995. For institutions with no 
previous CAS-covered contracts, this 
Standard shall be applied as of the start 
of its next fiscal year beginning after 
receipt of a contract to which this 
Standard is applicable.
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 264,265,270, and 271

[FRL-5100-2]

R1N 2050-AD55

Standards Applicable to Owners and 
Operators of Closed and Closing 
Hazardous Waste Management 
Facilities; Post-Closure Permit 
Requirement; Closure Process; State 
Corrective Action Enforcement 
Authority

A G EN CY: Environmental Protection 
Agency.
ACTIO N : Proposed rule and request for 
public comment.

SUMMARY: The Environmental Protection 
Agency (EPA) is opposing to amend the 
regulations underche Resource 
Conservation and Recovery Act (RCRA) 
in two areas.. First, the Agency is 
proposing to remove the current 
requirement for a post-closure permit, 
and allow the Agency to use alternative 
authorities to address facilities with 
units requiring post-closure care. In 
addition, the Agency is proposing to 
amend the regulations governing State 
authorization to require authorized 
States to adopt, as part of an adequate 
enforcement program, authority to 
address corrective action at interim 
status facilities.-This action also solicits 
comment on several issues related to 
closure and corrective actional 
hazardous waste management facilities. 
D A TES: Comments must be received on 
or before January 9,1995.
A D D R ESSES; Written comments on 
today’s proposal should be addressed to 
the docket clerk at the following 
address: Environmental Protection 
Agency* RCRA Docket (QSr-3Q5)* 49 1 M 
St., SW., Washington, DC 20460. 
Commentors should send one original 
and two copies and place the docket 
number (F-94-PCFP-FFFFF) on the 
comments. The docket is open from 9:00 
a.m. to 4:00 p.m., Monday through 
Friday, except for Federal holidays. 
Docket materials may be reviewed by 
appointment by calling 202-260-9327.
A maximum of 100 pages of material 
may be copied at no cost from any one 
regulatory docket. Additional copies are 
$0.15 per page.
FOR FURTHER INFORMATION CO N TACT: The 
RCRA/Superfund Hotline (1-800-424- 
9346) toll free, or (202-260-9327) in 
Washington, D.C. (for technical 
information); Barbara Foster (703-308- 
7057), Office of Solid Waste, Mail Code 
5303W, U.S. Environmental Protection

Agency* Washington D.C. 20460 (issues 
related to closure or post-closstre care), 
or Ellen Kandell (703-603-8996);* Office 
of Enforcement and Compliance 
Assurance, Mail Code 5502G, U.S. 
Environmental Protection Agency, 
Washington, DC 20460 (enfoueement- 
related issues).

SUPPLEMENTARY INFORMATION:

Pream ble O utline

I. Authority
II. Proposed Provisions Related t® Closure

and Post-Closure Requirements
A. Background Information
1. Overview o f RCRA Perm it Requirem ents
2. T he Closure Process
3. Post-Closure Care
4. Developm ents Sin ce 1 982
5. Response to P ost-1982 Developments
6. State Involvem ent in ftevelopraen* o f  

T his Proposed Rule
B. Sum m ary and Discussion ofP rop o sed  

Provisions
C. Section-by-Section Analysis
1. Section  270.1(c)— Use o f A lternative 

Legal A uthorities to Address Post- 
Closure Care

2. Section  265.121— Interim  Statu s Post- 
Closure Care Requirem ents for Facilities 
Su bject to §  270.1(c)(7)

3. Post-Closure. P laas and Perm its
4. A lternate Authorities Issued Prior to  the 

Effective Date o f  the Rule
III. Request For Public Comment on Closure

and Post-Closure Related Issues 
Regulatory Timefram es

li. C losure P lan  Review aiid Approval 
Process

2. T im efram es for Com pletion o f  Closure 
A ctiv ities

B. Regulatory D istinction Betw een 
Regulated Units. Undergoing Corrective: 
AetionancTNonr-Regulated S o lid  W aste 
M anagem ent Units

JV*. Proposed Provisions Related to  State 
Enforcem ent Authority to Com pel 
Corrective A ction at Interim Status 
Facilities.

A. Background Information
B . Sum mary of Proposed Provisions
C. A nalysis an d  Discussion
Dl EPA ’s Interpretation of the Scap e  o f  

Section  3008(h)
1. D efinition of Facility
2. D efinition of Release
3. O ff-site Releases
4. Com pelling Com pliance
5. A pplication o f Order A uthority

. V. Request for Comment on A uthorizing 
States to Use State Orders to  Im pose 
Corrective A ction at Permitted! Facilities

VI. Public Participation
A. Public Participation Requirements 

W hen Issuing a  Section 3008(h ) Order is* 
Lieu o f a Post-Closure Perm it

B. P ublic Participation R equirem ents for 
State Corrective A ction O rders a t haterina 
Status Facilities

C. P ublic Participation Requirem ents for 
Orders Used to Address Corrective*

- A ction Perm itted Facilities in L ieu o f 
Sections 30O4(u) and (v)

VIL Effect o f Today’s Rule on State 
A uthorization

A. Applicability of Rules in Authorized 
States

B. -E ffe it o f Today’s Proposed Revisions to 
Closure and Post-Closure Requirements 
on State A uthorizations

C. E ffect o f Today’s Proposed Revisions to 
Requirem ents for Enforcem ent Authority 
on State Authorizations

% Requirem ent to Adopt Provisions of 
Today’s Proposal

2. Effect o f Proposed Rule on Federal 
Enforcem ent A uthorities in States that 
O btain Authorization for Today’s 
Proposed Provisions 

VIE. Regulatory Im pact Analysis
A. Executive Order 12866
B. Regulatory Flexibility Act
C. Paperwork Reduction A ct

I. Authority
These regulations are proposed under 

the authority of sections 2002(a), 3004, 
3005, and 3006 of the Resource 
Conservation and Recovery Act, as 
amended, 42 U.S.C. 6912(a), 6924,6925, 
and 6926.
II. Proposed Provisions Related to 
Closure and Post-Closure Requirements
A. Background Inform ation
1. Overview of RCRA Permit 
Requirements

Section 30Q4 of the Resource 
Conservation Recovery Act (RCRA) 
requires the Administrator of EPA to 
develop regulations applicable to 
owners and operators of hazardous 
waste treatment, storage, or disposal 
facilities, as „necessary to protect human 
health and the environment. Section 
3005 requires the EPA Administrator to 
promulgate regulations requiring each 
person owning or operating a treatment, 
storage, or disposal facility to have a 
permit, and to establish requirements 
for permit applications. Recognizing 
that the Agency would require a period 
of time to issue permits to all facilities, 
Congress provided, under section 
3005(e) of RCRA, that qualifying owners 
and operators could obtain “interim 
status’*' and be treated as having been 
issued permits until EPA takes final 
administrative action on their permit 
applications. The privilege of 
continuing hazardous waste 
management operations during interim 
status carries with it the responsibility 
of complying with appropriate portions 
of the section 3004 standards.

EPA has issued numerous regulations 
to implement RCRA requirements for 
hazardous waste management facilities- 
These regulations include the standards 
of 40 CFR part 264 (which apply to 
facilities that have been issued RCRA
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permits), part 265 (which apply to 
interim status facilities), and part 270 
(which provide standards for permit 
issuance). The general requirements for 
closure are found at 40 CFR parts 264 
and 265, subpart G.
2. The Closure Process

The closure regulations at 40 CFR 
parts 264 and 265, sub part G require 
owners and operators of hazardous 
waste management units to dose these 
units in a manner that is protective of 
human health and the environment and 
that minimizes the post-closure release 
of hazardous constituents to the 
environment. These regulations also 
establish procedures for closure: they 
require owners and operators to submit 
closure plans to the Agency for their 
hazardous waste management units, and 
they require Agency approval of those 
closure plans.

In addition, parts 264 and 265 
establish specific requirements for 
closure of different types of units. Under 
parts 264 and 265, subpart L, owners 
and operators of landfills are required to 
cover the Unit with an impermeable cap 
designed to prevent infiltration of liquid 
into the unit; then owners or operators 
must conduct post-closure care 
(including maintenance of the cap and 
groundwater monitoring). Owners and 
operators of surface impoundments and 
waste piles have the option either to 
remove or decontaminate all hazardous 
waste and constituents from the unit, or 
to leave waste in place, cover the unit 
with an impermeable cap, and conduct 
post-closure care. Closure of land 
treatment facilities must be conducted 
in accordance with closure and post­
closure care procedures of §§ 264.280 
and 265.280, As part of the closure plan 
approval process, the Agency has the 
authority to require owners and 
operators to remove some or all of the 
waste from any type of unit at the time 
of closure, if doing so is necessary for 
the closure to meet the performance 
standard of § 264.111 or § 265.111.

Owners and operators of incinerators 
and storage and treatment units (e.g., 
tanks and containers) are required to 
remove or decontaminate all soils, 
structures, and equipment at closure. 
Owners and operators of tanks who are 
unable to do so must dose the unit as 
a andfill and conduct post-closure care. 
3- Post-Closure Care

As discussed above, owners and 
operators of hazardous waste 
Management units that close with waste 
m pmce must conduct post-closure care

those units, including groundwater
omtoring and maintenance of the cap. 

s current regulations anticipate that

these requirements, for the most part, 
will be imposed through RCRA permits. 
Under 40 CFR 270.1, permits are 
required for the post-closure period for 
any landfill, waste pile, surface 
impoundment, or land treatment unit 
that received waste after July 26,1982, 
or ceased the receipt of wastes prior to 
July 26,1982, but did not certify closure 
until after January 26,1983. In addition, 
§ 270.1(c)(5) requires owners and 
operators of surface impoundments, 
land treatment units, and waste piles 
that closed by removal or 
decontamination under former part 265 
standards to obtain a post-closure 
permit unless they demonstrate that the 
closure met the current standards for 
closure by removal or decontamination.

In the case of operating land disposal 
facilities, the RCRA permit, when first 
issued, incorporates the closure plan 
and applicable post-closure provisions. 
These post-closure conditions become 
effective after the facility ceases to 
manage hazardous waste and the 
closure plan has been implemented. The 
permit, when issued, also requires 
compliance with part 264 subpart F 
groundwater monitoring standards, and 
(if the permit was issued after 
November, 1984) it would include terms 
implementing the facility-wide 
corrective action requirements of RCRA 
section 3004(u). Like the post-closure 
care provisions, these requirements 
remain in effect after closure of the 
hazardous waste management unit.

For interim status facilities that close 
without having obtained an operating 
permit, the post-closure permit 
(typically issued after completion of 
closure) performs a critical regulatory 
function. First, in securing a permit, the 
facility must meet the permit 
application requirements of part 270, 
which require extensive information on 
the hydrogeologic characteristics of the 
site and extent of any groundwater 
contamination. Second, once the post­
closure permit has been issued, the 
facility then becomes subject to the 
standards of part 264 rather than part 
265, most significantly to the site- 
specific groundwater monitoring 
requirements of part 264, subpart F. 
Third, the post-closure permit imposes 
facility-wide corrective action to satisfy 
the requirements of section 3004(u). 
Finally, the public involvement 
procedures M the permitting process 
assure that the public is informed of and 
has an opportunity to comment on 
permit conditions.
4. Developments Since 1982

Though EPA has amended the 1982 
subpart G regulations on several 
occasions, the basic closure process and

the requirement for a post-closure 
permit remain in place. Several 
significant developments since 1982, 
however, suggest that the closure 
process and standards should be 
revisited,

a. The agency h as gained experien ce 
in the area o f  closure an d post-closure. 
In 1982, when the regulatory structure 
for closure was established, the Agency 
had no experience with closure of RCRA 
regulated units. Since 1982, the Agency 
and authorized States have approved 
thousands of closure pirns, and 
overseen the closure activities taking 
place under those plans. It has become 
evident that closure of these units is 
frequently more complex than EPA 
envisioned in 1982. In many cases, 
particularly with unlined land-based 
units, the unit has released hazardous 
waste and constituents into the 
surrounding soils and groundwater. In 
these cases, the closure activity is not 
simply a matter of capping a unit, or 
removing waste from the unit, but 
instead may require a significant 
undertaking to clean up contaminated 
soil and groundwater. The procedures 
established in the closure regulations 
were not designed to address these 
types of activities.

For example, it has become evident 
that the two options for closure 
provided in the current regulations fi.«„ 
remove or decontaminate all waste from 
the unit, or cover the entire unit with an 
impermeable cap) do not provide the 
best remedy in all situations, k  fact, the 
requirement that an impermeable cap be 
placed on the unit if all waste has not 
been removed may, if  read narrowly, 
discourage implementation of more 
protective remedies. This issue is 
discussed later in this preamble.

In addition to gaining experience in 
the closure process, EPA and the States 
have issued more than 150 post-closure 
permits since 1982. In die course of 
reviewing post-closure permit 
applications, however, the EPA Regions 
and States have encountered many 
facilities where post-closure permit 
issuance proved difficult or, in some 
cases, impossible. Generally, the 
Regions and States have found two 
major difficulties in post-closure permit 
issuance. The first is that, in many 
cases, the facility chose to close, or was 
forced to close, because it could not 
comply with part 265 standards— 
particularly, groundwater monitoring 
and financial assurance. If a facility 
cannot meet these requirements, EPA 
cannot issue a permit to it because 
section 3005(c) of RCRA requires 
facilities to be in compliance with 
applicable requirements at the time of 
permit issuance. The second difficulty
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is that the owner or operator often has 
little incentive to seek a post-closure 
permit. Without a strong incentive on 
the part of the facility owner or operator 
to provide a complete application, the 
permitting process can be significantly 
protracted. These difficulties are 
discussed further in section IV. A. of this 
preamble.

b. The agency has acquired new  
corrective action authority. In 1984, the 
Hazardous and Solid Waste 
Amendments (HSWA) to RCRA 
provided EPA with broad new 
authorities, under sections 3004{u), 
3004(v), and 3008(h), to compel 
corrective action (i.e., cleanup) of 
facilities subject to régulation undeT 
RCRA Subtitle C. Corrective action has 
since become a major component of the 
RCRA Subtitle C program. 
Approximately 1100 hazardous waste 
management facilities are now in the 
process of implementing corrective 
action requirements specified under 
orders or permits.

The RCRA corrective action 
authorities, and the process that has 
been developed for implementing these 
authorities, require owners and 
operators to investigate the nature and 
extent of releases of hazardous waste or 
hazardous constituents at RCRA 
facilitiès (i.e., to soils, groundwater, and 
other environmental media). Owners 
and operators are required to investigate 
releases from solid waste management 
units at the facility, including releases 
from “regulated units” not addressed 
under subpart F of part 264. At the 
direction of the Agency, owners and 
operators are also required tb 
characterize the sources of releases (i.e., 
the units from which wastes or 
constituents have been released), and to 
develop options for remediation of the 
facility. Remediation will typically 
address cleanup of the media 
contaminated by releases, and removal 
or containment of the source.

In practice, the corrective action 
process is highly site-specific, and 
involves direct oversight by the 
reviewing Agency. The process provides 
considerable flexibility to the Agency to 
tailor investigations, and to decide on 
remedies that reflect the conditions and 
the complexities of each facility. The 
process of investigating and achieving 
cleanup goals at facilities is often 
technically complex, and can take many 
years to complete. This is the case 
particularly for groundwater 
contamination in complex 
hydrogeologic conditions. Given the 
site-specific nature of corrective action, 
the technical challenges involved, and 
the large number of RCRA facilities that 
may require cleanup, EPA is pursuing

an implementation strategy for the 
corrective action program that involves 
assessing the environmental priority of 
each facility from the standpoint of its 
need for corrective action, and focusing 
the program’s resources on high priority 
facilities. This implementation strategy 
is discussed in more detail below.

c. The agency has developed a 
strategy fo r  addressing worst sites first 
under RCRA. In 1990, EPA conducted 
the RCRA Implementation Study (RIS). 
This was the Agency’s first 
comprehensive, in-depth evaluation of 
the RCRA hazardous waste program, its 
evolution, and its future. EPA produced 
the RIS after extensive discussion with 
stakeholders, private and public, in the 
RCRA program (i.e., industry, 
environmental groups, States, and the 
Agency). The RIS set forth a series of 
detailed recommendations regarding 
how to best ensure effective 
implementation of the RCRA program. 
An underlying theme throughout was 
the need to identify sound, 
environmentally-based implementation 
priorities in each area of the RCRA 
program and to demonstrate that those 
priorities are being effectively and 
efficiently addressed. The RIS 
advocated the use of strategic planning 
to define expectations and make choices 
among competing priorities.

In response to the RIS 
recommendations, EPA has developed 
and is implementing a comprehensive 
strategy for addressing the RCRA 
treatment, storage, and disposal 
universe. At the heart of this strategy is 
the principle that EPA and the 
authorized States should address the 
universe of hazardous waste 
management facilities on the basis of 
environmental priorities. Further, at any 
given site, EPA or the State should use 
whatever regulatory authority is best 
suited to achieving environmental 
success. One essential element of this 
strategy is a system to prioritize 
facilities based upon their risk. This 
allows the Agency to address the RCRA 
universe on a “worst-site-first” basis. 
Another is providing the regulator 
flexibility, in choosing regulatory 
options to address a given problem, 
rather than focusing on the number of 
particular regulatory actions taken.

This approaches consistent with the 
Agency’s response to recent 
recommendations from the General 
Accounting Office (GAO). In two' 
recently issued reports, GAO evaluated 
EPA’s progress in implementing the 
RCRA closure and post-clostire program 
at land disposal facilities. In the first 
report, entitled Progress in Closing and 
Cleaning Up H azardous Waste 
Facilities, issued in May of 1991, GAO

criticized the Agency’s progress in 
closing land disposal facilities that lost 
interim status in 1985. The report cited 
limited progress in this area as a basis 
for its concern that the Agency was 
placing too little emphasis on closing 
land disposal facilities, even though 
these facilities may pose some of the 
greatest environmental threats. In April 
of 1992, GAO issued another report 
entitled Im pedim ents Delay Timely 
Closing and Cleanup o f Facilities. This 
report criticized the Agency’s progress 
in issuing post-closure permits and 
cited facility non-compliance with 
groundwater monitoring requirements 
as a result of permitting delays. In both 
of these reports, GAO recommended 
that EPA devote more of its time and 
resources specifically to addressing 
closed and closing land disposal 
facilities.

The Agency agrees with GAO’s 
concerns about addressing risk at closed 
and closing land disposal facilities, but 
believes that those risks must be 
addressed within the context of the 
Agency’s overall strategy for 
implementing the RCRA program. The 
Agency has, for several years, been 
carrying out a combined closure and 
corrective action strategy that relies on 
all of EPA’s authorities to address 
environmental issues at all RCRA 
facilities on a worst-site-first basis. The 
foundation of this strategy is the 
Agency’s system for ranking RCRA 
facilities based on environmental 
priority. This system was developed to 
enable EPA to focus its resources on 
deterring violations and remediating 
contamination at RCRA facilities that 
present the highest priority for risk 
reduction and prevention. (It should be 
noted that, because of their nature, 
closed and closing land disposal 
facilities often rank as high priority.) 
EPA’s priority-based approach dictates 
that resource commitments be made 
based on the priority ranking of 
facilities. This strategy acknowledges 
that activities to address risk at high 
priority facilities may take precedence 
over procedural activities (e.g., 
permitting) at lower priority facilities. 
EPA, believes that this priority-based 
approach to RCRA implementation 
provides the best use of available 
resources by ensuring progress at high 
priority facilities across the RCRA 
universe, including closed and closing 
land disposal facilities.
5. Response to Post-1982 Developments

In light of the developments 
discussed above, the Agency is 
reviewing the current closure and post­
closure regulations. EPA’s goals are to 
make the closure process more realistic,
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integrate the closure and corrective 
action processes, and provide greater 
flexibility in addressing rides at closed 
sites. Today’s notice is the first step in 
that direction. It sets out several 
amendments to the closure regulations, 
including a new approach to addressing 
post-closure needs at facilities currently 
subject to post-closure permit 
requirements.

In addition to the regulatory changes 
in today’s proposal, section IV of this 
preamble solicits comment on further 
changes to the closure process. After 
reviewing public comment submitted in 
response to today’s notice, the Agency 
will consider proposing farther 
revisions to the closure process.
6. State Involvement in Development of 
This Proposed Rule

Under the terms of Executive Order 
12875, the Federal Government is urged 
to establish regular and meaningful 
consultation and collaboration with 
State, local, and tribal governments on 
Federal matters.that significantly or 
uniquely affect their communities.

Because this proposed rule would 
affect .State RGRA programs, we 
provided the rule to the Association of 
State and Territorial Solid Waste 
Maniement Officials (ASTSWMG) to 
obtain their reaction. Seven States 
submitted written comments and nine 
States participated in a conference call 
with EPA on April 7,1994, to discuss 
States’ concerns. The States’ written 
comments and a summary of the April 
7 conference call can be found in the 
docket for this proposed rule.

The States supported the proposal to 
remove the post-closure permit 
requirement. The States strongly 
supported removing the distinction 
between closing regulated units and 
solid waste management units, which is 
discussed in section IILB. of this 
preamble.

Generally, States supported the 
inclusion of a correcti ve action order 
authority as part of an adequate 
enforcement program. Concerns were 
expressed that the Agency’s review 
procedure of such order authorities 
would be duplicative of efforts 
undertaken during a State’s 
authorization of HSWA corrective 
action at permitted facilities. The 
Agency recognizes that in some cases 
States’ corrective action enforcement 
authorities may, indeed, have been 
reviewed by EPA during the 
authorization process for section 
3004(u) authority, and determined to 
wv6* requirements of this proposal. 
Where EPA determines this is the case, 
“Us proposed rule would not require 
tates to submit additional information;

in addition, EPA would minimize its 
review.

B. Summary an d D iscussion o f  Proposed  
Provisions

Today’s notice proposes a new 
approach to addressing post-closure 
environmental needs at facilities that 
have-not received an operating permit, 
and that have units requiring post­
closure care. It proposes to modify the 
post-closure permit requirement to 
allow the Agency either to issue a 
permit to address post-closure care at a 
facility, or to impose the same 
substantive requirements at the facility 
using alternative legal authorities (e.g., a 
post-closure plan to address the 
regulated unit, and an enforcement 
action to address the solid waste 
management units at the facility).

Today's proposal reaffirms that post- 
closure care requirements apply to all 
landfills, waste piles, surface 
impoundments, and land treatment 
units that received waste after July 26,
1982, or that ceased the receipt of 
wastes prior to July 26,1982, but did 
not certify closure until after January 26,
1983. Under current regulations at
§ 270.1(c), all facilities subject to post­
closure care requirements must obtain 
RCRA permits. Today’s proposal is 
intended to allow EPA or an authorized 
State to use any other available legal 
authority as an alternative to the post- 
closure permit, as long as that authority 
provides the same level of protection 
and public participation as does the 
post-closure permit.

As discussed above, under the current 
regulations, facilities that cease ; 
operation without obtaining a permit are 
required to close and conduct post­
closure care under the self- 
implementing standards of Part 265 
until the Agency issues a post-closure 
permit to the facility. This proposed 
rule would not modify those interim 
status standards applicable to closed 
and closing land disposal facilities.
Thus, for example, those facilities 
would continue to be required to 
conduct closure under approved closure 
plans, conduct post-closure care under 
an approved post-closure plan, and 
obtain financial assurance.

As a result of this proposal, rather 
than issue a post-closure permit to 
impose requirements beyond the self- 
implementing interim status standards, 
the Agency could use a variety of 
regulatory authorities. To ensure that 
the authority chosen by the Agency will 
provide the same level of environmental 
protection, this proposal specifically 
requires owners and operators to 
comply with the same regulatory 
requirements that would he imposed

through a post-closure permit when 
those requirements are imposed by the 
Agency, regardless of the regulatory 
authority selected. Those requirements 
include the requirements of Part 264, 
Subpart F, facility-wide corrective 
action, and public involvement at the 
time of remedy selection fif corrective 
action is required).

The Agency is proposing to remove 
the permit requirement and allow the 
use of other authorities at post-closure 
facilities because it has concluded that 
a permit is not always the best authority 
for addressing environmental risk at 
these facilities. In fact, as was 
mentioned earlier, in the course of 
issuing post-closure permits over the 
past several years, EPA and the States 
have encountered many facilities at 
which post-closure permit issuance was 
difficult or, in some cases, impossible. 
Several obstacles to post-closure permit 
issuance have been identified.

One obstacle is a lack of incentive on 
the part of post-closure permit 

• applicants. Unlike facility owners or 
operators seeking operating permits, 
owners or opérateos of closed or closing 
facilities often have little incentive to 
obtain poái-closure permits, particularly 
where the post-closure unit is the only 
unit at the facility. While permit denial 
is a significant threat to a facility owner 
seeking an operating permit, it makes 
little difference to the owner of a facility 
that is already closed and that no longer 
actively manages hazardous waste. In 
the past, where the owner or operator 
has been uncooperative in obtaining a 
post-closure permit, the Agency and 
authorized States have taken 
enforcement actions to facilitate the 
permit issuance process, end to bring 
facilities into compliance with the 
applicable regulatory requirements so 
that a permit could be issued. Today’s 
rule would allow the Agency to bring an 
uncooperative facility into compliance 
with the regulations through an 
enforcement action, and relieve the 
Agency of its obligation to force the 
facility through the permit application 
process, which was generally designed 
under the assumption that the permit 
applicant desired a permit. Under the 
proposal, while the Agency would notf 
lose its authority to issue a post-closure 
permit at the facility by taking action 
under an alternative authority fe.g., an 
enforcement action), it would no longer 
be required to do so if all applicable 
regulatory requirements have been 
imposed at the facility.

The financial status of the facility 
owner or operator is often another 
obstacle. Closed and closing land 
disposal facilities subject to post-closure 
permit requirements are in many cases
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businesses that are no longer operating 
and may be in poor financial condition, 
or they maybe without significant 
resources. In fact, many facilities 
currently in the closure universe were 
forced to close because they could not 
meet the RCRA financial assurance 
requirements. Yet meeting these 
requirements is a precondition for 
receiving an RCRA permit, regardless of 
whether it is an operating permit or a 
post-closure permit. Where an owner or 
operator is financially unable to meet 
the threshold post-closure financial 
requirements for permit issuance, the 
current regulations do not allow EPA to 
issue a post-closure permit—despite the 
regulatory requirement that these 
facilities obtain such a permit.

Similarly , some closing facilities are 
located in areas where it is difficult to 
satisfy the Part 264, Subpart F and Part 
270 groundwater monitoring standards. 
For example, in some areas of complex 
hydrogeology, it may be technically 
impractical for a facility to install an 
adequate groundwater monitoring 
system. The regulatory agency would 
deny a permit application from an 
operating facility in such a situation, 
because denial prevents further receipt 
of waste and forces the facility to close. 
Denial of a post-closure permit 
application from a closed facility, 
however, is meaningless in such a 
situation, because it would have no 
effect on management of wastes already 
disposed of at the site and would leave 
any environmental problems there 
unaddressed.

To address environmental risk at 
facilities such as those described above, 
Regions and States have frequently 
utilized legal authorities other than 
permits. Use of enforceirient actions 
enables the Agency to place these 
facilities on a schedule of compliance 
for meeting financial assurance and/or 
groundwater monitoring requirements 
over a period of time. And, even where 
enforcement actions cannot bring about 
full regulatory compliance (e.g., where 
the owner or operator cannot secure N 
financial assurance), they will enable 
the Agency to prescribe actions to 
adcteess the most significant 
environmental risks at the facility. For 
example, EPA has often issued 
corrective action orders under the 
authority of section 3008(h) to address 
releases from solid waste management 
units at these facilities. In other cases, 
Federal or State Superfund authorities 
have been used to address cleanup at 
sites. However, under the current 
regulations, EPA or the State is still 
required to issue a post-closure permit 
even where the environmental risks

associated with the facility have been 
addressed through other authorities.

EPA believes that this proposed rule, 
by allowing the use of alternative 
authorities will enable the Agency more 
effectively to address post-closure care 
at a significant number of uncooperative 
and financially burdened facilities. The 
Agency recognizes, however, that 
today’s proposal may have little 
practical effect on the Agency’s ability 
to address those facilities that are in too 
precarious a financial state to meet even 
ah extended schedule of compliance for 
financial assurance or groundwater 
monitoring. It is important to note, 
however, that EPA’s prioritization 
strategy considers the financial status of 
facilities and elevates in importance 
those whose financial condition 
indicates that timely action will 
increase the likelihood that owners or 
operators will bd able to meet their post­
closure obligations. And, in some cases, 
where the owner or operator’s financial 
condition prevents it from fulfilling its 
obligations under RCRA, the facility 
may be referred to Superfund.

EPA believes that more flexible use of 
the full range of available authorities 
will provide a more comprehensive 
approach to ensuring effective post- 
closure care at RCRA facilities. This 
approach will enable the Agency to 
address facilities on a worst-site-first 
basis using the regulatory or legal 
authority that is most effective at a given 
site. Examples of when an authority 
other than a post-closure permit may be 
most appropriately applied include 
cases where the owner or operator is 
financially incapable of meeting the 
threshold requirements for permit 
issuance, such as compliance with the 
financial assurance requirements, or 
where the owner or operator may be 
uncooperative and an enforcement 
action is necessary.

On the other hand, a post-closure 
permit will generally be the preferable 
mechanism for cooperative facilities 
capable of meeting financial assurance 
requirements. It has been the experience 
of several EPA Regions and States that 
many facility owners or operators will 
cooperate in the development of a post­
closure permit, while they would 
oppose the same conditions in an 
enforcement order. Additionally, permit 
issuance may be advantageous in some 
situations because it enables the 
Regional Administrator or State Director 
to invoke the omnibus authority of 
section 3005(c)(3) of RCRA at facilities 
with special environmental needs that 
are outside the scope of the current 
regulations. In these cases, post-closure 
permits would continue to provide the

best means of addressing the needs of 
the facility.

EPA has always interpreted sections 
3004(a) and 3005 of RCRA to 
authorize—but not compel—the 
issuance of permits to implement post­
closure care requirements at facilities 
that have ceased operating. As EPA 
explained when it first established the 
post-closure permit requirement, it 
“could have issued regulations * * * 
that are enforceable independent of a 
permit to impose many of the 
requirements that apply to a facility 
after closure * * * ” (47 FR 32366, July 
26,1982). EPA, however, believed that 
permits would be the most effective 
enforcement vehicle, primarily because 
they facilitate the development of site- 
specific conditions tailored to 
individual waste management facilities. 
Id. The U.S. Court of Appeals for the 
District of Columbia Circuit has also 
ruled that the statute authorizes, but 
does riot require, post-closure permits. 
(See In re C onsolidated Land D isposal 
Regulation Litigation, 938 F2d 1386, 
1388-89 (D.C. Cir. 1991));

Today’s proposed aittendmerits would 
eliminate the regulatory requirement 
that EPA issue permits to all facilities 
subject to post-closure care 
requirements. This proposal, EPA has 
concluded, not only makes policy sense 
but is  fully consistent with the statute, 
because die post-closure permit 
requirement is a regulatory rather than 
a statutory construct.

Although EPA is proposing to allow 
alternatives to post-closure permits, 
today’s proposed regulations ensure that 
all substantive conditions currently 
imposed through post-closure permits 
are imposed at all facilities subject to 
post-closure care requirements, 
regardless of which regulatory or legal 
authority is used. This proposal 
specifies that the Agency must impose 
at these facilities, through enforceable 
legal authorities, the requirements of 
part 264, subpart F and facility-wide 
corrective action. In addition, this 
proposal would require that the owner 
or operator provide to the Agency the 
same information required by the permit 
issuance process. It would also maintain 
the requirement for facility-wide 
corrective action, and it would require 
public involvement at the time of 
remedy selection, if corrective action 
were necessary, or when the Agency 
determines that corrective action is ndt 
required at the facility.

These provisions would ensure that 
all the substantive requirements of a 
post-closure permit would be imposed 
when an alternative mechanism was 
used. In combination with requirements 
already imposed on interim status
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facilities through the part 265 interim 
status standards, these minimum 
requirements would ensure that all 
aspects of post-closure care are fully 
addressed.
C. Section-By-Section Analysis

Today’s proposal would modify 
several provisions of the RCRA 
regulations in both the permit issuance 
procedures of part 270, as well as the 
requirements for interim status facilities 
of part 265. Each modification is 
described in detail below.
1. Section 270.1(c)—Use of Alternative 
Legal Authorities to Address Post- 
Closure Care

EPA is proposing two amendments to 
§ 270.1(c). First, the Agency is 
proposing to revise § 270.1(c) to provide 
an alternative to the requirement that 
post-closure permits be issued to closed 
landfills, waste piles, surface 
impoundments, and land treatment 
units, where post-closure care and 
corrective action are imposed through 
an enforceable alternative authority.. 
Second, EPA is proposing a new 
§ 270.1(c)(7), which allows the EPA 
Regional Administrator (or an 
authorized State) to use alternate 
authorities to impose post-closure care 
requirements in lieu of a permit. Under 
this section, the Agency would be 
required to impose on post-closure 
facilities subject to alternative 
authorities the basic requirements 
imposed through post-closure permits. 
(These requirements are specified in 
proposed § 265.121, described below.) 
However, the Agency would have the 
discretion to impose those conditions 
through a permit, a RCRA enforcement 
authority, a Superfund authority, or a 
combination of these or other legal 
authorities. Similarly, an authorized 
State could impose conditions under a 
State cleanup authority. What is 
essential, in EPA’s view, is that facilities 
meet the substantive standards currently 
imposed through post-closure permits, 
not that a specific regulatory authority 
be used to impose these standards.
2. Section 265.121—Interim Status Post- 
Closure Care Requirements for Facilities 
Subject to Section 270.1(c)(7)

The current regulations at §§ 265.117 
through 265.120 govern post-closure

re fit interim status regulated units 
that close and conduct post-closure care 
without obtaining a permit. Under 
oday s proposal, regulated units would 

continue to be subject to the 
requirements of part 265 for post­
er osure care, including the requirement 
o obtain a post-closure plan. Following 

me post-closure care period, the

regulated units would remain in interim 
status until and unless interim status 

.were terminated by the Agency through 
one of the available meaiis (e.g., final 
permit determination).

However, the current interim status 
post-closure care requirements are in 
some respects less stringent than post- 
closure permit requirements, 
specifically, the groundwater 
requirements of part 264, the facility­
wide corrective action requirements, 
and the public involvement procedures 
associated with permit issuance. 
Therefore, to assure that facilities that 
do not obtain a post-closure permit are 
subject to the same requirements as 
those that do, today’s proposal would 
add a new § 265.121. That section, 
which would be applicable to those 
facilities subject to the requirements of 
§ 270.1(c)(7) that close and conduct 
post-closure care without obtaining a 
permit, would require that those 
facilities meet the same substantive 
requirements as permitted facilities 
must meet before the Regional 
Administrator can consider the post­
closure needs at the facility to be 
addressed. Those requirements are 
described below.

a. Part 264 subpart Fground-w ater 
m onitoring and corrective action  
program  (sections 264.90~264.100). 
Currently, the post-closure permit 
imposes part 264, subpart F 
requirements at closed land disposal 
units. Today’s proposal would require 
that post-closure enforcement actions or 
other mechanisms used as alternatives 
to post-closure permits include 
conditions imposing part 264, subpart F 
standards on closed and closing land 
disposal units. Part 265 groundwater 
monitoring requirements for interim 
status land disposal units are less 
comprehensive than those established 
under the part 264, subpart F standards 
for permitted facilities. Whereas part 
265 sets minimum standards for the 
installation of detection monitoring 
wells (e.g., one upgradient and three 
downgradient wells), part 264 
establishes broader standards for 
establishing a more comprehensive 
monitoring system to ensure early 
detection of any releases of hazardous 
constituents. The specific details of the 
system are worked out through the 
permitting process. Consequently, 
compliance with part 264 standards 
usually results in a more extensive 
network of monitoring wells. Similarly, 
part 265 specifies a limited set of 
indicator parameters that must be 
monitored, while part 264 establishes a 
more comprehensive approach under 
which the owner or operator is required 
to design a monitoring program around

site-specific indicator parameters. As a 
result, monitoring systems designed in 
accordance with part 264 standards are 
specifically tailored to the constituents 
of concern at each individual site. 
Additionally, part 264 compliance 
monitoring standards are more 
comprehensive than part 265 standards 
both in terms of monitoring frequency 
and the range of constituents that must 
be monitored. Finally, the part 264, 
subpart F regulations provide for 
corrective action for releases to 
groundwater whereas part 265 does not.

In light of these differences, the 
Agency is proposing that all units 
subject to post-closure care 
requirements be required to meet part 
264, subpart F standards. This approach 
is designed to ensure equivalent 
protection of human health and the 
environment at all facilities, regardless 
of which legal authority used to address 
post-closure care.

b. Facility-w ide corrective action. 
Under section 3004(u) of RCRA, which 
was added to the statute as part of the 
1984 Hazardous and Solid Waste 
Amendments (HSWA), hazardous waste 
permits issued after November 8,1984, 
must include provisions requiring the 
facility owner or operator to take 
corrective action to address releases of 
hazardous waste or hazardous 
constituents from solid waste 
management units (SWMUs) at the 
facility. Section 3004(v) of HSWA 
extends corrective action authority to 
cover releases migrating off-site; section 
3008(h) provides EPA enforcement 
authority to require corrective action at 
interim status facilities.

EPA has codified corrective action 
requirements at 40 CFR 264.101 and 
currently implements these 
requirements through the permitting 
process; at the same time, the Agency 
has made extensive use of the section 
3008(h) authority to impose corrective 
action at interim status facilities. In 
addition, to facilitate the process, EPA 
proposed more extensive corrective 
action regulations in July, 1990, under 
a new part 264, subpart S, and recently 
finalized several sections of that 
proposal related to temporary units and 
corrective action management units (see  
58 FR 8658, February 16,1993). The 
subpart S proposal set forth EPA’s 
interpretation of the statutory 
requirements at that time.

EPA recognizes that corrective action 
requirements are a central aspect of the 
HSWA amendments and that the post­
closure permit currently provides the 
primary means of ensuring that 
corrective action will be adequately 
addressed at RCRA land disposal 
facilities that close without first
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receiving an operatingpermit. In 
allowing alternatives to the post-closure 
permit, EPA has no intention of 
undercutting or limiting its corrective 
action authority or the scope of the 
corrective action program. Consistent 
with this principle, today's proposal 
would require that authorities used at 
post-closure facilities as an alternative 
to post-closure permits impose 
corrective action requirements 
consistent with the statute and 
§ 264.101 of the regulations, as 
described in this preamble.

Today’s proposal would not specify 
the authorities that EPA or a State could 
use to impose corrective action as an 
alternative to a post-closure permit— 
only that the authority must be 
consistent with RCRA corrective action 
requirements. Certainly, RCRA section 
3008(h) orders would be appropriate, 
but EPA does not believe it makes sense 
to limit alternative authorities to this 
section. For example, many States 
(including States not yet authorized for 
section 3004 (u) and (v) corrective 
action authority), have their own 
cleanup or State Superfund authorities 
that are consistent with RCRA corrective 
action authority. EPA believes that 
actions under these authorities should 
be allowed as alternatives to post­
closure permits, as long as they are 
consistent with RCRA corrective action 
requirements. Similarly, if a facility is 
being addressed under a federal 
Superfund action, and the action 
addresses all releases at the site, 
issuance of a post-closure permit should 
be unnecessary.

In requiring facility-wide corrective 
action consistent with RCRA section 
3004 (u) and (v) provisions, EPA does 
not intend to require that alternative ' 
authorities use procedures identical to 
those in EPA’s Subpart S proposal. For 
example, compliance with the NCP 
procedures for remedy selection would 
satisfy these proposed requirements. 
EPA wishes to emphasize, however, that 
to be considered consistent, an 
alternative approach to corrective action 
at a facility would have to include 
facility-wide assessments, and it would 
have to address possible releases 
(including off-site releases) from all 
Solid waste management units within 
the facility boundary. Anything less 
than that, in EPA’s view, would not 
meet the basic requirements of RCRA 
sections 3004 (u) and (v). EPA believes 
that this proposed approach is 
appropriate because it provides . 
reasonable flexibility for regulatory 
agencies using available authorities to 
address environmental problems at 
RCRA sites. At the same time, however, 
the Agency requests comment on this

approach and suggestions for 
alternatives.

c. Public participation. Section 7004 
of RCRA requires public participation in 
the permit issuance process. EP A has 
codified this requirement and has 
established specific public participation 
procedures for RCRA permitting at 40 
CFR part 124. In the case of post-closure 
permits, these procedures assure that 
the public has access to information 
gathered by the Agency about the 
facility, and has an opportunity to 
review the Agency’s decisions related to 
the regulated unit and to facility-wide 
corrective action. In addition, EPA’s 
permit regulations in part 270 typically 
require a permit modification—with 
public participation—at the time a 
corrective action remedy is selected, if 
section 30O4(u) corrective action is 
required as part of a facility’s permit

In developing today’s proposal, the 
Agency sought to assure that by 
allowing alternative post-closure 
mechanisms, the Agency would provide 
adequate, mandatory public 
participation in the post-closure and 
corrective action processes. EPA 
believes that the current interim status 
procedures for closure and post-closure 
plan approval and modification 
(§§ 265.112 and 265.118) provide for 
acceptable public participation. While 
the procedures for plan approval are not 
identical to those used in permit 
issuance, they do require public notice 
and provide an opportunity for written 
public comment; they also include an 
opportunity for a hearing.1 In EPA’s 
view, these requirements ensure a 
reasonable opportunity for public 
participation in decisions that affect 
long-term care of the regulated unit.

At the same time, EPA acknowledges 
that thé public currently has no absolute 
assurance that it will have an 
opportunity to participate in the 
corrective action process when 
corrective action is imposed through an 
enforcement order. EPA’s enforcement 
programs have retained discretion to 
limit public participation when 
circumstances require it. However, 
where orders will operate in lieu of 
permits (which always require public 
participation), EPA is proposing to limit

• The specific differences between public 
participation in permit issuance and post-closure 
plan approval are: permits allow  a 45-day public 
comment period, plans allow  30 days; opportunity 
to comment must be noticed in local newspapers 
and through radio spots lor permits, but only in 
newspaper» for plans; the Regional Administrator is 
required to hold a  public hearing if asked in the 
case o f permits, but a hearing on a plan is held at 
the Regional Administrators discretion; and permit 
decisions are subject to Agency appeal procedures, 
w h ile  approved plans are not. Both, however, may 
be challenged in  the courts.

this discretion and require a minimum 
level of public participation for all 
facilities, except in rare cases as 
described below.

In proposing to make public 
participation mandatory, EPA notes that 
many cleanup authorities, including the 
federal Superfund authority and a 
number of State cleanup programs, 
already provide for significant levels of 
public participation in the majority of 
cases. In the case of CERCLA actions, 
procedures for public participation at 
point of remedy selection are 
established in § 300.430(f) of the 
National Oil and Hazardous Substances 
Pollution Contingency Plan (NCP). In 
addition, the CERCLA Community 
Relations Program guidance 
(“Community Relations in Superfund, A 
Handout”) provides for extensive 
involvement of the public in Superfund 
actions. This guidance sets forth a 
community relations plan designed to 
promote two-way communication 
between the public and the lead 
Agency. In the case of corrective action 
imposed through RCRA enforcement 
orders, EPA has issued guidance 
announcing its policy to provide 
opportunity for public involvement at 
the time of remedy selection (see 
“RCRA Corrective Action Decision 
Documents: The Statement of Basis and 
Response to Comment,” issued on April 
29,1991, which is available in the 
docket for this rulemaking).

Today’s proposal would establish, at 
§ 265.121(b), minimum requirements for 
public involvement in the remedy 
selection process. These requirements 
would apply to both regulated units and 
solid waste management units subject to 
the requirements of § 270.1(c)(7), at 
which closure and/or corrective action 
is imposed through an alternative 
authority, in lieu of a post-closure 
permit. Section 265.121(b) would 
require, at the point of remedy selection, 
public involvement that includes, at a 
minimum, the following procedures: 
Public notification of the proposed 
remedy through a major newspaper; 
opportunity for public comment (at least 
30 days); opportunity for a public 
meeting; availability of a transcript of 
the public meeting; availability of 
written summary of significant 
comments and information submitted 
and the EPA or State response; and, if 
the remedy is significantly revised 
during the public participation process, 
a written summary of significant 
changes or opportunity to comment on 
a revised remedy selection.

In developing the proposed minimum 
requirements for public involvement 
under an alternate mechanism, the 
Agency intends to provide States and
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Regions the opportunity to continue to 
use public participation procedures 
established under existing authorities, 
provided that they meet the 
requirements in § 265.121(b). Most 
Federal and State statutes and 
regulations already require that affected 
communities be informed about and 
involved in decisions regarding 
response to hazardous releases. In 
developing today’s proposal, the Agency 
wished to avoid imposing new 
requirements that would force EPA and 
States to amend existing public 
participation procedures in order to use 
an alternate mechanism in lieu of a 
permit.

The Agency believes that today’s 
proposal establishes minimum 
requirements necessary for adequate 
public involvement that are, at the same 
time, likely to be met by most public 
involvement procedures for remedy 
selection. For example, compliance with 
either the permit issuance procedures of 
part 124 or the NCP procedures for 
remedy selection would satisfy these 
proposed requirements. Similarly, use 
of public participation procedures 
imposed under other Federal and State 
authorities would also be allowed, if 
those procedures met the minimum 
criteria set forth under § 265.121(b) of 
today’s proposal. The Agency solicits 
comment on the requirements for public 
involvement at remedy selection 
proposed today. Specifically, the 
Agency solicits comment on State or 
Federal authorities with public 
involvement requirements that would 
not satisfy today’s proposed rule, and on 
the adequacy of today’s proposed 
minimum requirements.

While today’s proposed rule would 
require public participation at the point 
of remedy selection for facilities subject 
to § 270.1(c)(7), the Agency recognizes 
that there may be cases where 
emergency remedial actions may be 
needed to address immédiate threats. 
Therefore, while today’s proposal would 
ensure a minimum 30-day public 
comment period for corrective action 
remedies imposed under an alternative 
mechanism in most cases, EPA is 
proposing to allow reduction or 
elimination of the public comment 
period if the Regional Administrator 
determines that even a short delay in 
the implementation of the remedy 
would adversely impact human health 
or the environment. The Agency 
anticipates that this discretionary 
authority will be invoked only in rare 
circumstances. Where the Agency finds 
it is necessary to implement the remedy 
prior to the public comment period, 
s 265.121(b) of today’s proposal would 
require the Regional Administrator to

solicit public comment on the remedy 
before Snaking a determination that the 
facility’s corrective action needs have 
been addressed in full.

As an alternative to providing an 
exemption to the public involvement 
procedures for section 3008(h), as 
described above, EPA solicits comment 
on whether to rely on RCRA, CERCLA, 
and State imminent and substantial 
endangerment authorities where 
immediate action is necessary.

Also, the Agency recognizes that 
corrective action at some facilities 
subject to § 270.1(c)(7) may have been 
implemented through a non-permit 
authority prior to the effective date of 
today’s proposal. In these cases,
§ 265.121(c) would require the Regional 
Administrator to evaluate whether the 
remedy satisfies the requirements of this 
rule before considering the facility 
addressed. This process is discussed in 
more detail in section II.C.4. of this 
preamble.

d. Section 270.27 inform ation  
requirem ents. RCRA permitting , 
regulations do not distinguish between 
information requirements for operating 
permits and post-closure permits. 
Facilities seeking post-closure permits 
must generally provide EPA, as part of 
their Part B permit applications, the 
facility-level information required in 
§ 270.14 as well as relevant unit-specific 
information required in §§ 270.16, 
270.17, 270.18, 270.20, and 270.21. EPA 
needs this information to ensure 
compliance with part 264 requirements 
during operation and throughout the 
post-closure care period. Information 
required under § 270.14 includes such 
areas as general inspection schedules, 
floodplain information, the post-closure 
plan, the notice of deed or appropriate 
alternate instrument, closure and post­
closure care cost estimates, site 
characterization and groundwater 
monitoring for land disposal facilities, 
and exposure information for landfills 
and surface impoundments.

The Agency has found that certain of 
the 270 information requirements are 
essential to ensuring proper post-closure 
while others are generally less relevant 
to post-closure. The most important 
information for setting long-term post- 
closure conditions are groundwater 
characterization and monitoring data, 
long-term care of the regulated unit and 
monitoring systems (e.g., inspections 
and systems maintenance), and 
information on SWMUs and possible '  
releases. Therefore, EPA is today 
proposing to add a new section 
(§ 270.27) to identify that subset of the 
Part B application information that must 
be submitted for post-closure permits. 
Under today’s proposal, an owner or

operator seeking a post-closure permit 
would have to submit only that 
information specifically required for 
such permits under newly added 
§ 270.27, unless otherwise specified by 
the Regional Administrator. The specific 
items required in post-closure permit 
applications are:
—A general description of the facility;
—A description of security procedures 

and equipment;
—A copy of the general inspection 

schedule;
—Justification for any request for waiver 

of preparedness and prevention 
requirements;

—Facility location information;
—A copy of the post-closure plan; 
—Documentation that required post­

closure notices have been filed;
—The post-closure cost estimate for the 
^facility;

—Proof of financial assurance;
—A topographic map; and 
—Information regarding protection of 

groundwater (e.g., monitoring data, 
groundwater monitoring system 
design, site characterization 
information)

— Information regarding solid waste 
management units at the facility.
In many cases, this information will 

be sufficient for thh permitting agency to 
develop a draft permit. However, since 
RCRA permits are site-dependent, EPA 
believes it is important that the Regional 
Administrator have the ability to specify 
additional information needs on a case- 
by-case basis. Accordingly, to ensure 
availability of any information needed 
to address post-closure care at surface 
impoundments (§ 270.17), waste piles 
(§ 270.18), land treatment facilities 
(§ 270.20) and landfills (§ 270.21),
§ 270.27 of today’s proposal would 
authorize the Regional Administrator to 
require any of the Part B information 
specified in these sections in addition to 
that already required for post-closure 
permits at these types of units. This 
approach would enable the Regional 
Administrator to require additional 
information as needed but would not 
otherwise compel the owner or operator 
to submit information that is irrelevant 
to post-closure care determinations.

To ensure substantive equivalency of 
authorities used in lieu of post-closure 
permits, today’s proposal would require 
that part 270 information specifically 
required for post-closure permits must 
also be provided upon request by the 
Agency when an alternative authority is 
used in place of a post-closure permit. 
EPA requests comment on this 
approach.
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3. Post-Closure Plans and Permits
EPA anticipates that, in many cases 

where a post-closure permit is 
in a p p ro p ria te  or difficult to issue, the 
regulatory agency will choose to issue a 
post-closure plan under interim status 
authorities to address long-term care of 
the regulated unit (e.g., groundwater 
monitoring and maintenance of the cap) 
and a section 3008(h) order for facility­
wide corrective action. EPA generally 
believes that this approach provides a 
reasonable alternative to a post-closure 
permit, as long as the substantive post­
closure care requirements of proposed 
§ 265.121 are satisfied.

EPA believes that, for the most part, 
proposed § 265.121 requirements can be 
satisfied using this approach. The 
section 3008(h) corrective action order 
would be structured to address all 
SVVMUs on the facility, and public 
participation, under EPA’s current 
policy, would occur at the time of 
corrective action remedy selection. Hie 
post-closure plan approval would be 
subject to public comment, in 
accordance with §265.118, and it would 
in most respects impose appropriate 
long-term care requirements.

To assure that the post-closure plan 
will provide the same degree of 
environmental protection as would a 
permit, EPA is proposing in 
§ 265.121(aKl) to provide EPA the 
authority to impose part 264 
groundwater monitoring requirements 
through the part 265 post-closure plan 
process. In addition, proposed 
§ 265.121(a)(3) would provide EPA the 
authority to require submission of 
information necessary to impose part 
264 groundwater monitoring 
requirements through a post-closure 
plan. This authority would expand the 
options available to the Agency to 
address post-closure facilities, without 
affecting the level of environmental 
protection or public participation.
4. Alternate Authorities Issued Prior to 
the Effective Date of the Final Rule

It is likely that prior to final 
promulgation of this rule, EPA and 
authorized States will have initiated 
and, in some cases, completed actions 
under a variety of regulatory authorities, 
other than post-closure permits, to 
address post-closure and corrective 
action at facilities currently subject to 
post-closure permit requirements. It also 
is likely that those actions, if taken after 
promulgation, would have satisfied the 
requirements of this rule. Hie Agency 
does not believe it would make sense to 
require EPA or the State to go through 
procedural steps to satisfy regulatory 
requirements where environmental

needs at a facility have been addressed 
adequately. Therefore, the Agency is 
proposing, under § 265.121(c), a 
procedure for the Agency to review 
activities initiated or conducted in full 
prior to promulgation of this rule, to 
determine whether the requirements 
applicable to the facility have been met.

Under proposed § 265.121(c), EPA 
would provide public notice of its 
activities at the facility and its 
determination that the facility has been 
addressed, and solicit public comment. 
After review of public comment, the 
Agency would determine whether the 
activities conducted at the facility were 
adequate to satisfy the requirements of 
part 265. If the activities were found to 
be deficient, EPA would impose 
additional requirements either by 
amending the existing order, issuing a 
new order, modifying the post-closure 
plan, or requiring a post-closure permit.
III. Request for Public Comment on 
Closure and Post-Closure Related Issues

Today's notice proposes several 
amendments to the regulations 
governing closure and post-closure care. 
It is important to clarify that the 
regulatory amendments proposed today 
represent an initial step in a broader 
effort to improve the existing closure 
process. The Agency recognizes the 
need to amend the masting regulations 
beyond what is proposed today.

Specifically, the Agency recognizes a 
need to more effectively integrate the 
closure and corrective action activities 
at facilities, and to have closure 
requirements and timeframes that reflect 
the complexities of such activities. In 
the following discussion, the Agency 
solicits comment on both of these 
issues. In addition to soliciting 

_ comment on both specific issues 
discussed below, the Agency also 
solicits general comment on the closure 
process, including impediments to 
implementing the current requirements 
and options to improve the process.
A . Regulatory Tim efram es

As was discussed above, the current 
closure regulations were promulgated 
before the Agency had any experience 
with closure under RCRA standards; not 
surprisingly, therefore, they do not 
always reflect the complexity of closure 
activities. One oversimplification in the 
current closure process is the 
imposition of timeframes for closure 
activities and closure plan approval. 
Expectations built based on these 
timeframes (as well as other factors) 
have caused GAO to criticize the pace 
at which the Agency is bringing 
facilities to closure.

In a report issued in May of 1991, 
entitled Progress in Closing and  
Cleaning Up H azardous Waste 
Facilities, GAO criticized the Agency's 
progress in completing closure activities 
at the approximately 1000 land disposal 
facilities that lost interim status in 1935. 
GAO pointed to the regulatory 
timeframes in the closure process and 
determined that the closure activities 
should be complete at those facilities. In 
a later report entitled Im pedim ents 
D elay Tim ely Closing and Cleanup o f 
Facilities, issued in April of 1992, GAO 
expressed concerns that owners and 
operators can almost indefinitely delay 
the closure process. GAO suggested that 
the Agency should use the regulatory 
closure timeframes to prevent prolonged 
cleanup activities.

H ie Agency disagrees that the current 
regulatory timeframes for closure 
completion could be used to ensure that 
closure is completed within those 
timeframes. Rather, the Agency believes, 
as was discussed earlier in this 
preamble, that in many casés the 
timeframes for closure completion do 
not reflect the technical complexity of 
the process. In the following discussion, 
the Agency solicits comment on options 
for removing or extending the 
timeframes in the current closure 
regulations.
1. Closure Plan Review and Approval 
Process

In 1982, the Agency promulgated 
regulations that included timeframes for 
review and approval of closure plans. At 
the time, the Agency believed the 
timeframes were reasonable. Under 
these regulations, EPA must approve, 
modify, or disapprove a closure plan 
within 90 days of its initial submission. 
Upon disapproval of the plan, the owner 
or operator must submit a new or 
revised plan within 30 days. The 
Agency then has 60 days to approve or 
modify the resubmitted plan.

These timeframes were developed 
before the Agency had experience 
implementing closure, and prior to the 
enactment of HSWA. Since that time, 
experience has indicated that closures 
are often more complex than 
anticipated, particularly for older units 
requiring corrective action. 
Consequently, the timeframes 
established in the regulations often are 
not met by the Agency and the regulated 
community. Based on this experience, 
the Agency today seeks comment on the 
need to revise existing timeframes, and 
on alternative approaches to the review 
and approval process.

EPA specifically seeks comment on 
the option of eliminating mandatory 
timeframes. This change would allow
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for case-by-case variation in the time 
allowed for closure plan review and 
revision. The time required to process 
individual closure plans varies widely 
according to the scope and complexity 
of the closure activity, the quality of the 
plan submitted, and the extent of 
revision required. An additional 
important variable is the need to 
coordinate closure with corrective 
action required at the site. In addition 
to providing flexibility to account for 
site-specific variation, removing 
timeframes would allow EPA and the 
States to prioritize their workloads and 
to process closure plans on a worst-site 
first basis.

On the other hand, EPA recognizes 
the need to maintain accountability for 
timely and effective implementation of 
RCRA. Timeframes provide a simple, 
straightforward means of auditing 
performance and, by removing them, the 
Agency may be removing an important 
means of insuring accountability. In 
light of this concern, a second 
alternative may be to retain but extend 
the current timeframes to more 
accurately reflect time needed to 
complete specific closure activities. The 
Agency is not now suggesting alternate 
time periods, but solicits comment on 
specific timeframes that may be more 
reasonable and appropriate.'
2. Timeframes for Completion of 
Closure Activities

Under existing regulations, facilities 
must complete closure within 180 days 
of receipt of the final volume of 
hazardous waste, or 180 days after the 
closure plan has been approved, 
whichever is later. Extensions may be 
approved upon demonstration of need. 
These timeframes are designed to 
prevent closures from dragging on for 
indefinite periods. The Agency is 
concerned that if  closure is not 
addressed in a timely manner, there is 
an increased likelihood of releases from 
the unit into the environment, and that 
the financial situation of the facility 
may deteriorate such that it will be 
unable to complete closure activities on 
its own.

On the other hand, the Agency 1 
round that the 180-day time perioc 
been insufficient for a majority of < 
end closing RCRA facilities. Activi 
required to complete closure (e.g; 
securing contracts, developing pla 
and specifications, bidding and 
construction) have proven to be m 
une consuming and complicated 1 
originally anticipated. As noted ab 

size and scope of the closure 
ectivities,are important variables t] 
®ay significantly affect time requii 

reve final closure. Appropriate

timeframes may also vary widely based 
on the type of remedies pursued. 
Bioremediation or waste fixation, for 
example, may constitute effective, albeit 
longer-term means of meeting closure 
performance standards. Another 
important consideration that frequently 
warrants extension of the closure period 
is the need to schedule closure activities 
to correspond with required corrective 
action.

Extensions may be granted if the 
owner or operator can demonstrate need 
in accordance with existing provisions. 
EPA is concerned, however, that 
extensions may have become the rule 
rather than the exception. Based on - 
these concerns, EPA is considering 
revision of the 180-day closure 
completion period. Given the site- 
specific nature of time needed to 
complete closure, EPA is considering 
proposing that time periods for 
completing closure be developed on a 
facility specific basis through the 
closure plan process. Another 
alternative would be to establish a 
longer more appropriate mandatory time 
period for completing closure.

Under any afternative, EPA believes it 
is appropriate to retain the existing 
provision that, in instances where 
closure will take longer than 180 days, 
the owner or operator must certify that 
he has taken and will continue to take 
all steps to prevent threats to human 
health and the environment.

EPA solicits comments on whether 
the 180-day closure completion period 
should be revised and, if so, how it 
should be amended to provide 
necessary flexibility while ensuring 
effective and timely closures.
B. Regulatory D istinction Betw een  
R egulated Units Undergoing Corrective 
Action and N on-Regulated Solid  W aste 
M anagement Units

The universe of closed and closing 
regulated land disposal units includes a 
number of units that have released 
hazardous wastes and constituents into 
soils and groundwater surrounding the 
unit. In terms of the environmental risk 
associated with these regulated units, 
and the activities necessary to address 
that risk, these units are 
indistinguishable from non-regulated 
solid waste management units. In many 
cases, particularly in the case of unlined 
land-based units, closure of the 
regulated unit will involve many of the 
same activities as do corrective actions 
conducted under the authority of 
§ 264.101 or RCRA section 3008(h). 
However, in the case of regulated units, 
the regulations of parts 264 and 265 
governing groundwater monitoring, 
closure and post-closure care, and

financial assurance continue to apply 
during cleanup.

The Agency is concerned that this 
dual regulatory scheme often limits the 
Agency’s ability to determine the best 
remedy at regulated units. The Agency 
believes that there are many situations 
where allowing the Regional 
Administrator to make a site-specific 
determination, rather than strictly 
applying the frill range of parts 264 and 
265 requirements, would better serve 
the goal of expedited closure of the unit.

Consider, for example, the situation 
where EPA or an authorized State 
addresses, through its corrective action 
authorities, a collection of adjacent 
units releasing hazardous constituents 
to the environment. If one of those units 
were a regulated unit, while the others 
were non-regulated solid waste 
management units, two regulatory 
regimes would arguably apply. Under 
the current regulatory structure, EPA 
might select remedies for the solid 
waste management units through the 
proposed 40 CFR subpart S process, 
while the regulated unit would remain 
subject to part 264 and part 265 closure 
and groundwater monitoring 
requirements. Thus, in one case 
groundwater cleanup levels would be 
selected through a balancing process 
comparable to Superfund’s, while for 
the regulated unit, the owner or operator 
might be required to clean the site up to 
background, or seek an Alternative 
Concentration Limit under §264.94. In 
this case, EPA does not believe retaining 
a dual regulatory structure serves the 
goal of expedited cleanups. Rather, it 
believes that the corrective action 
process, which was specifically 
designed for remedial activities, would 
be more appropriate to address the 
closed regulated units.

In other cases, the regulations might 
prevent the owner or operator from 
closing the unit in a manner that meets 
the closure performance standard of 
§§ 264.111 and 265.111. For example, 
where waste has been removed from a 
unit but contaminated soils remain, the 
remedy that might best prevent future 
releases from the unit could include 
installation of an infiltration system and 
flushing of soils over time to remove 
remaining contamination. However, the 
requirement of §§ 264.310 and 265.310 
that the unit be covered with an 
impermeable RCRA cap would arguably 
rule out or significantly complicate the 
remedy, because soils could not be 
flushed beneath a cap, and the 
contaminated soils would remain 
untreated.

The Agency is considering 
amendments to the requirements of 
parts 264 and 265 that would reduce or
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eliminate the regulatory distinction 
between closed or closing regulated 
units that require corrective action and 
other solid waste management units. 
EPA, therefore, solicits comment on 
whether to allow the Regional 
Administrator to establish groundwater 
monitoring, closure and post-closure 
care, and financial assurance 
requirements on a site-specific basis at 
regulated units addressed through the 
corrective action process. Under this , 
approach, the Regional Administrator 
would look to the corrective action 
process, rather than the unit-specific 
technical standards designed for 
regulated units, to determine remedial 
objectives and standards. This would 
allow EPA to develop, through the 
corrective action process, a consistent 
overall remedy, tailored to the specifics 
of the situation.

The Agency specifically solicits the 
following information:

(1) Situations where it is important to 
retain the regulatory distinction 
between regulated units undergoing 
corrective action and other solid waste 
management units,

(2) Specific requirements applicable 
to regulated units that should be 
retained (if any),

(3) Situations where it is important to 
eliminate the distinction between 
regulated units undergoing corrective 
action and other solid waste 
management units, and

(4) Specific requirements applicable 
to regulated units that impede cleanup 
at those units.
IV. Proposed Provisions Related to 
State Enforcement Authority to Compel 
Corrective Action at Interim Status 
Facilities
A. Background Inform ation

The HSWA amendments of 1984 
substantially expanded corrective action 
authorities for both permitted RCRA 
facilities and facilities operating under 
interim status. Section 3004(u) requires 
that any hazardous waste management 
permit issued after November 8,1984, 
address corrective action for releases of 
hazardous waste or hazardous 

constituents from any solid waste 
management unit (SWMU) at the 
facility. Section 3004(v) extends 
corrective action authority to cover 
releases migrating off-site. Section 
3008(h) provides EPA with enforcement 
authority to require corrective action at 
interim status facilities. Sections 3004 
(u) and (v) became immediately 
effective in all States and are 
administered by EPA until States 
become authorized for HSWA corrective 
action (see section VI of this preamble

for further discussion). Section 3008(h) 
also became effective immediately.

On July 15,1985, and December 1, 
1987, the Agency codified in § 264.101 
the requirements of sections 3004 (u) 
and (v) for addressing corrective action 
at permitted facilities (see 50 FR 28747 
and 52 FR 45788). As a result, States 
wishing to obtain or retain authorization 
to implement subtitle C hazardous 
waste management programs must 
adopt permitting authorities that are at 
least as stringent as the provisions in 
§264.101.

Prior to today’s rule, however, the 
Agency had not proposed that States 
adopt as part of an adequate 
enforcement program, the authority to 
issue enforcement orders to compel 
corrective action at interim status 
facilities (section 3008(h) authority). 
While many States may have authorities 
comparable to section 3008(h), they 
have not been reviewed by the Agency 
through the State authorization process. 
EPA is proposing today to require States 
to adopt such authority. As with all 
other EPA enforcement authorities, EPA 
will maintain it’s authority to 
implement section 3008(h).
B. Summary o f  Proposed Provisions

The Agency, through today’s 
proposal, would require States to adopt, 
as part of an adequate enforcement 
program, the authority to issue 
enforcement orders to compel corrective 
action at interim status facilities. States 
will now need to be authorized for both 
corrective action at permitted facilities 
under authorities comparable to 
sections 3004 (u) and (v) and at interim 
status facilities under an authority 
comparable to section 3008(h). States 
may choose to enhance their 
enforcement program by adopting an 
authority comparable to section 3008(h) 
prior to authorization for corrective 
action at permitted facilities. For 
example, a State with a cleanup 
authority that can address interim status 
facilities could include such authority 
as part of its adequate enforcement 
program, even if it did not yet have 
authority to address corrective action at 
permitted facilities.

The Agency would require that the 
State interim status enforcement 
authorities be comparable in scope to 
section 3008(h) authority. Section III.C. 
of this preamble describes conditions 
that a State enforcement authority 
would have to meet to be considered 
comparable to Section 3008(h) authority.
C. Analysis and Discussion

The RGRA regulations at § 271.16 
specify the requirements for 
enforcement authorities that States must

meet in order to gain and maintain 
authorization to administer the RCRA 
program. The Agency is proposing to 
amend the requirements for 
enforcement authorities at § 271.16 to 
require States to have authority to 
compel corrective action at interim 
status facilities.

The Agency believes that requiring 
States to adopt such authority will 
enhance the State’s role as the primary 
implementing authority for the RCRA 
Subtitle C program. Furthermore, 
today’s proposal will ensure that States 
have the full range of RCRA clean up 
authority granted EPA by Congress, and, 
therefore, will promote a more complete 
and consistent delegation of the 
corrective action program to the States. 
As currently practiced, delegation of the 
corrective action program to address 
permitted facilities, but not interim 
status facilities, causes confusion in the 
regulated community and makes it more 
difficult for the States to establish 
priorities and manage resources 
efficiently. Furthermore, redundant or 
inconsistent regulation may result. 
Today’s proposal enhances the State’s 
ability to take the lead for RCRA 
cleanup activities at all RCRA treatment, 
storage, and disposal facilities—interim 
status as well as permitted. 
Furthermore, EPA believes that this will 
promote consistency between corrective 
actions compelled by the Federal and 
State corrective action programs. The 
proposed regulations will ensure that 
equivalent corrective action activities 
are implemented at interim status 
facilities, regardless of whether the 
action is initiated by EPA or a State.

The Agency believes that most States, 
especially those authorized for 
corrective action under sections 3004 
(u) and (v), may already have the type 
of enforcement authority that would be 
required by today’s proposal. EPA 
specifically requests comment from 
States as to whether the Agency is 
correct in this assumption. In addition, 
the Agency requests comment regarding 
the difficulty of obtaining such an 
enforcement authority in States where it 
does not already exist.

Requiring States to obtain the ability 
to issue interim status corrective action 
orders also complements today’s 
proposal to allow alternative 
mechanisms (i.e., orders) to replace 
post-closure permits. Today’s proposal 
ensures that all States have authority to 
address both corrective action and post­
closure care at interim status facilities.

The Agency will retain its ability to 
issue section 3008(h) orders. The 
Agency believes that in many cases, it 
will be more efficient to continue to 
implement section 3008(h) orders
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already in place, even if the facility is 
located in a State which has adopted a 
corrective action order authority as part 
of their adequate enforcement program. 
Issuance of a State corrective action 
order to an interim status facility would 
not preclude subsequent corrective 
action requirements pursuant to 
sections 3004 (u) and (v). Although EPA 
would retain the authority to issue 
section 3008(h) orders to interim status 
facilities, the Agency anticipates that 
such actions would be hied in States 
authorized for interim status corrective 
action authority only after careful 
consideration and only in cases that 
meet any of the following criteria:

(1) The State fails to take timely and 
appropriate action;

(2) The State's action is clearly 
inadequate; or

(3) Cases that are of national 
significance. Of course, the Agency will 
consider using its section 3008(h) 1 
authority to compel corrective action if 
requested by a State.

The Agency does not intend to 
duplicate past efforts conducted as part 
of the State authorization process for 
HSWA corrective action through this 
rulemaking. Where appropriate, the 
Agency will review previously 
submitted State corrective action 
authorization packages for permitted 
facilities to evaluate a State’s interim
status corrective action order authority. 
However, it may be necessary for States 
to augment previous authorization 
packages with supplemental 
information to enable the Agency to 
evaluate fully such order authorities.

Under this proposed rule, States that 
have not yet been authorized for 

• corrective action at permitted facilities 
could apply for authorization for 
corrective action authority at interim 
status facilities. In such a case, EPA 
w ould  require the State to d e v e lo p  a 
M em orandum  of Agreement (MOA) 
with EPA to provide the Agency the 
opportunity to comment on draft orders 
prior to issuance. Prior to today’s 
proposal, EPA has not established a 
right to comment on draft orders. 
However, in the case where States are 
Oot yet authorized for corrective action

permitted facilities, the Agency 
believes that it would be important to 
have such opportunity to ensure 
consistent implementation of the RCRA 
corrective action p ro g ram . To 
accommodate variations in State 
Procedural rules, EPA  would allow 
these States and the Regions to decide 
exactly how and when EPA  would 
submit comments on State orders in the 
State/EPA MOA.

D. EPA’s Interpretation o f  the S cope o f  
Section 3008(h)

The Agency uses section 3008(h) 
authority to address releases at interim 
status facilities authorized to operate 
under section 3005(e) of RCRA. In a 
December 16,1985, memorandum from 
J. Winston Porter, then Assistant 
Administrator of the Office of Solid 
Waste and Emergency Response,
“Interpretation o f  Section 3008(h) o f  the 
Solid Waste D isposal A ct,”EPA 
interpreted section 3008(h) to enable the 
Agency to respond to releases of 
hazardous waste or hazardous 
constituents at facilities that have, had, 
or should have had authorization to 
operate under interim status by taking 
either judicial or administrative action. 
States must demonstrate that their 
authority can address an equally broad 
universe of facilities, through either 
judicial or administrative action, and 
that their order authorities, at a ' 
minimum, meet the criteria discussed 
below.2
1. Definition of Facility

In a recent rule, (Corrective Action 
Management Units and Temporary 
Units (58 FR 8658, February 16,1993)), 
EPA defined “facility” for corrective 
action purposes as “all contiguous 
property under the control of the owner 
or operator seeking a permit under 
Subtitle C of RCRA.” The Agency 
interprets “facility” to have the same 
meaning under section 3008(h). EPA is 
proposing that States must demonstrate 
that their cleanup order authorities 
contain a definition of “facility” that is 
at least as broad as that available under 
section 3008(h) or that the State 
authority otherwise has a scope as broad 
as section 3008(h).
2. Definition of Release

While the statute does not define the 
term “release,” the Agency has 
interpreted the term to be at least as 
broad as the definition of release under 
CERCLA section 101 (22). The Agency 
considers a release to be any spilling, 
leaking, pumping, pouring, emitting, 
emptying, discharging, injecting, 
escaping, leaching, dumping, or 
disposing into the environment. The 
legislative history (***) also makes it 
clear that the term release is not limited 
to releases toground water. Therefore, 
the Agency uses section 3008(h) to

2 The Agency’s interpretation of the corrective 
action authorities under section 3008(h) and 
sections 3004 (u) and (v) are virtually identical. 
Therefore, criteria discussed in this section related 
to the Agency’s interpretation of section 3008(h) are 
applicable to the discussion of sections 3004 (u) 
and (v)in section IV of this preamble, unless 
otherwise noted.

address releases of hazardous waste or 
hazardous constituents3 from a facility. 
EPA is proposing that States 
demonstrate that their corrective action 
order authorities include a definition of 
release that is as broad as that being 
used by EPA under section 3008(h), or 
otherwise has the authority to address 
all “releases” as defined under that 
section.'
3. Off-Site Releases

EPA interprets section 3008(h) to 
include the responsibility to address 
corrective action beyond the facility 
boundaries as set out in section 3004fv). 
Section 3004(v) requires owners and 
operators to take corrective action 
beyond the facility boundary where 
such action is necessary to protect 
human health and the environment 
unless the owner or operator of the 
facility demonstrates that, despite best 
efforts, it is unable to obtain the 
necessary permission to undertake such 
action. EPA proposes to require States to 
be able to impose similarly stringent 
requirements;
4. Compelling Compliance

In cases of failure to comply with an 
order issued under section 3008(h) of 
RCRA, EPA may assess a civil penalty 
of up to $25,000 for each day of non- 
compliance. Section 3008(h) also allows 
EPA to commence a civil action for 
appropriate relief including a temporary 
or permanent injunction, or a 
suspension or revocation of a facility’s 
authority to operate under interim 
status.

Before States enforcement programs 
can be deemed adequate under today’s 
proposal (i.e., authority to address 
corrective action at interim status 
facilities), they must have the ability, 
either judicial or administrative, to 
assess and collect civil penalties.
Current requirements for adequate 
enforcement programs found in 
§§ 271.15 and 271.16, require States to 
have administrative or judicial authority 
to assess penalties up to $10,000 per 
day. Although section 3008(h) enables 
the Agency to assess penalties up to 
$25,000 per day, at this time, EPA is not 
proposing to require States programs to 
meet the penalty amounts currently 
specified in section 3008(h). However, 
the Agency is seeking comment on 
whether §§ 271.15 and 271.16 should be 
amended to require States to 
demonstrate that their penalty authority 
is consistent with EPA’s (the ability to 
collect penalties of up to $25,000 per

^Hazardous constituents are the substances listed 
in 40 CFR, Part 261, Appendix 8.
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day for non-compliance with RCRA 
and/or its regulations).

In addition, EPA will accept any State 
authority as part of their adequate 
enforcement program that allows 
assessment and collection of penalties 
for non-compliance with a cleanup 
order. States must be able to apply such 
penalty authority to facilities subject to 
interim status requirements under 
Subtitle C.

Today’s proposal would also require 
States to demonstrate that they have the 
ability to suspend or revoke a facility’s 
authority to operate under interim status 
and commence a civil action for 
appropriate relief, including a 
temporary or permanent injunction 
under the cleanup order authority or 
under a separate authority that can be 
applied to interim status facilities.
5. Application of Order Authority

EPA believes that State enforcement 
programs will be enhanced by requiring 
that such programs have the authority to 
use orders to address corrective action 
at interim status facilities. To provide 
States flexibility to satisfy this newly 
proposed requirement for authorization, 
EPA would allow States to request 
authorization for any State law or 
enforcement authority that meets the 
minimum requirements of section 
3008(h) as discussed earlier in this 
section of the preamble.

Furthermore, the Agency has found 
that in some States, those agencies 
responsible for the RCRA program may 
not be responsible for enforcing RCRA 
order requirements. For example, the 
State’s interim status corrective action 
orders might only be enforceable 
through the State Attorney General’s 
Office. In this case, a Memorandum of 
Agreement (MOA) would be required 
between the two State agencies to 
allocate responsibilities for any 
necessary enforcement. Such MOA must 
be available for Agency review.

In order to facilitate authorization of 
State enforcement programs, the Agency 
requests comment on whether or not it 
would be appropriate to provide interim 
authorization for the corrective action 
order authority as proposed in today’s 
rule.
V. Request for Comment on Authorizing 
States to Use State Orders to Impose 
Corrective Action at Permitted 
Facilities

In the course of authorizing States for 
sections 3004 (u) and (v) authority, the 
Agency has recognized that some States 
would like to compel corrective action 
at permitted facilities (all TSD facilities) 
through a State order, in lieu of writing 
specific permit conditions to implement

section 3004 (u) and (v). For example, 
a State that has years of experience 
implementing a broad and powerful 
cleanup order authority may prefer to 
rely on this authority rather than 
imposing corrective action through 
permits; or a State that is already 
requiring facility-wide cleanup through 
an order issued under a State statute 
may find that at the time of permit 
issuance, no additional permit 
requirements are necessary.

To ensure that such cleanup orders 
meet the requirements of sections 
3004(u) and (v), EPA would require 
States to assess the completed cleanup 
conducted under an order against the 
requirements of sections 3004(u) and
(v). In addition, such orders must be 
incorporated by reference in the permit, 
which means the State’s normal permit 
appeal procedures apply to the 
provisions of the order. Finally, the 
permit would need to include 
“reopener” language to ensure that if 
the requirements of sections 3004(u) 
and (v) were not met, the State would 
have the opportunity to modify the 
permit to require any additional work.

EPA is seeking comment on whether 
this concept (i.e., using orders in lieu of 
section 3004(u) and (v) permit 
conditions) should be made available to 
the States as an option for implementing 
corrective action, and whether it would 
be useful to facilitate cleanups and 
provide flexibility to States seeking 
authorization for corrective action. If 
this concept were eventually adopted, 
States wishing to use cleanup order 
authority as the principal vehicle for 
corrective action at permitted facilities 
would have to demonstrate to EPA that 
the order authority is at least as broad 
as the requirements of sections 3004(u) 
and (v). The specific requirements for 
section 3004(u) and (v) can be found 
under the similar discussion of section 
3008(h) requirements found in section
IV. of this preamble. Please note, 
however, that the Agency is not 
expanding its interpretation of section 
3008(h) authority to include permitted 
facilities. Rather, the Agency believes 
that some States may have very broad 
authorities that can address both interim 
status and permitted facilities.
VI. Public Participation

It is the Agency’s policy to provide a 
meaningful opportunity for members of 
the public to be informed of, and 
participate in, decisions that affect them 
and their communities. This policy 
applies to corrective action conducted 
under both orders and permits.

In this notice, the Agency is 
proposing to:

(1) Allow the use of orders in lieu of 
post-closure permits, and

(2) Require States to adopt authority, 
as part of their authorized programs, to 
address corrective action at interim 
status facilities. Furthermore, the 
Agency has asked for comment on 
allowing States to address corrective 
action through order authorities in lieu 
of sections 3004(u) and (v) at permitted 
facilities. The Agency would involve the 
public in each of these scenarios 
through the following procedures.
A. Public Participation Requirem ents 
When Issuing a Section 3008(h) Order in 
Lieu o f  a Post-Closure Permit

Under today’s proposal, all orders 
issued in lieu of post-closure permit 
conditions, in conformance with 
proposed § 270.1(c)(7), must follow the 
public participation procedures of 40 
CFR part 121, which are discussed in 
section V.A.2.C. of this preamble.
B. Public Participation Requirem ents for  
State Corrective Action Orders at 
Interim Status Facilities

Today’s proposal would require States 
to obtain the ability to address 
corrective action at interim status 
facilities with an order authority. 
Current Agency policy strongly 
encourages that the opportunity for 
public participation be provided prior to 
final remedy selection.4 Therefore,
States seeking authorization for 3008(h) 
order authority must have a rule or a 
policy for public participation that is 
consistent with EPA’s current policy.

At this time, the Agency is also asking 
for comment on whether it would be 
appropriate to mandate the use of public 
participation through regulation 
(specifically the public participation 
regulations proposed under today’s rule 
at section V A.2.C. (40 CFR part 121)), 
for all orders addressing RCRA 
correctivë action at interim status 
facilities.
Ç. Public Participation Requirem ents for 
Orders Used to A ddress Corrective 
Action at Perm itted Facilities in Lieu o f 
Sections 3004(u) and (v)

The Agency is asking for comment on 
whether it would be appropriate to 
allow State corrective action order 
authorities to address corrective action 
at permitted facilities in lieu of sections 
3004(u) and (v). States seeking to be 
authorized for such authority would 
have to demonstrate that their cleanup 
order authority provides for public 
participation prior to final remedy

4 This policy reflects section 7004(b) of RCRA, 
which requires EPA to provide for and encourage 
public participation in RCRA actions, including 
enforcement.
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selection. The Agency solicits comment 
on whether it should require that those 
public participation requirements be 
equivalent to the requirements of parts 
124 and 270, or whether it should 
approve the use of alternative 
procedures.
VII. Effect of Today’s Proposed Rule on 
State Authorization
A. Applicability  o f Rules in  Authorized 
States

Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program withiq the State (See 40 CFR 
part 271 for the standards and 
requirements for authorization). 
Following authorization, EPA retains 
the enforcement authorities of sections 
3008, 7003, and 3013 of RCRA, although 
authorized States have primary 
enforcement responsibility.

Prior to the Hazardous and Solid 
Waste Amendments of 1984 (HSWA), a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in a State where the State was 
authorized to permit. When new, more 
stringent Federal requirements were 
promulgated or enacted, the State was 
obligated to enact equivalent authority 
within specified timeframes. New 
Federal requirements did not take effect 
in an authorized State until the State 
adopted the requirements as State law.

In contrast, under section 3006(g) of 
RCRA, 42 U.S.C. 6926(g), new 
requirements and prohibitions imposed 
by HSWA take effect in authorized 
States at the same time they take effect 
in unauthorized States. EPA is directed 
to carry out those requirements and 
prohibitions in authorized States, 
including issuance of permits, until the 
State is granted authorization to do so. 
While States must still adopt more 
stringent HSWA-related provisions as 
State law to retain final authorization, 
the HSWA requirements apply in 
authorized States in the interim.
b. Effect o f Today’s Proposed Revisions 
to Closure and Post-Closure 
Requirements on State Authorizations

This rule proposes revisions to the 
post-closure requirements under HSWA 
and non-HSWA authorities. The 
proposed requirements in §§ 265.110, 
265.121 (except for paragraph 
265.121(a)(2)), 270.1, and 270.27 are 
proposed under non-HSWA authority. 
Thus, those requirements would become 
immediately effective only in States that
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do not have final authorization, and 
would not be applicable in authorized 
States unless and until the State revises 
its program to adopt equivalent 
requirements. Section 265.121(a)(2) is 
proposed under HSWA authority. Thus, 
that section would become immediately 
effective in all States.

In general, 40 CFR 271.21(e)(2) 
requires States that have final 
authorization to modify their programs 
to reflect Federal program changes and 
to subsequently subihit the 
modifications to EPA for approval. It 
should be noted, however, that 
authorized States are only required to 
modify their programs when EPA 
promulgates Federal standards that are 
more stringent or broader in scope than 
the existing Federal standards. Section 
3009 of RCRA allows States to impose 
standards more stringent than those in 
the Federal program. For those Federal 
program changes that are not more 
stringent or reduce the scope of the 
Federal program, States are not required 
to modify their programs (See 40 CFR 
271.l(i)).

The provisions of today’s rule related 
to post-closure permit requirements are 
not more stringent than the existing 
Federal requirements. Therefore, 
authorized States are not required to 
modify their programs to adopt 
requirements equivalent to the 
provisions contained in today’s 
proposed rule. If the State does modify 
its program, EPA must approve the 
modification for the State requirements 
to become subtitle C RCRA 
requirements.
C. Effect o f Today’s Proposed Revisions 
to Requirements fo r  Enforcement 
A uthority  on State Authorizations

1. Requirement to Adopt Provisions of 
Today’s Proposal

' The provisions of today’s rule 
requiring States to adopt enforcement 
authorities comparable to section 
3008(h) are more stringent than the 
current Federal program. Therefore, 
States wishing to seek or retain 
authorization would be required to 
adopt those provisions.
2. Effect of Proposed Rule on Federal 
Enforcement Authorities in States that 
Obtain Authorization for Today’s 
Proposed Provisions

Since 1980, EPA has required States 
to adopt civil and criminal enforcement 
authorities to enforce violations of 
authorized State statutes and 
regulations. EPA’s authority to use its 
own enforcement authorities, however, 
does not terminate when it authorizes a 
State’s enforcement program.
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Section 3008(a) allows EPA to enforce 
any “requirement” of subtitle C. This 
provision allows EPA to bring 
administrative and/or judicial 
enforcement actions to enforce subtitle 
C requirements even in States 
authorized to implement subtitle C 
programs in lieu of the federal program. 
(Section 3008(a)(2) clearly reflects this 
authority.) EPA has always us0d this 
authority sparingly because it believes 
States should take the lead role in 
enforcing their authorized programs. 
Nevertheless, EPA’s continuing 
enforcement authority can be an 
essential tool in ensuring that the 
regulated community meets its 
obligations to manage hazardous waste 
in a manner that provides adequate 
protection for human health and the 
environment. For the same reasons, EPA 
will retain its authority to issue 
corrective action orders to interim status 
facilities under section 3008(h).
VIII. Regulatory Impact Analysis
A. Executive Order 12866

Under Executive Order 12866, which 
was published in the Federal Register 
on October 4,1993 (see 58 FR 51735), 
the Agency must determine whether a 
regulatory action is “significant” and, 
therefore, subject to OMB review and 
the requirements of the Executive Order. 
The Order defines “significant 
regulatory action” as one that is likely 
to result in a rule that may:

(1) Have an annual effect on the 
economy of $100 million or more, or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities;

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency;

(3) Materially alter the budgetary 
impact of entitlement, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order.

Under the terms of Executive Order 
12866, OMB has notified EPA that it 
considers this a “significant regulatory 
action” within the meaning of the 
Executive Order. EPA has submitted 
t)iis action to OMB for review. Changes 
made in response to OMB suggestions or 
recommendations are documented in 
the public record for this rulemaking 
(see Docket # F-94-PCPP-FFFFF).
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B. Regulatory Flexibility Act
Under the Regulatory Flexibility Act.

5 U.S.C. 601 et seq. at die time the 
Agency publishes a proposed or final 
rule, it must prepare a Regulatory 
Flexibility Analysis that describes the 
impact of the rule on small entities, 
unless the Administrator certifies that 
the rule will not have significant 
economic impact on a substantial 
number of small entities. The provisions 
of today’s rule would expand the 
options available to address post-closure 
care so that a permit would not be 
required in every case, would impose no 
requirements on owners and operators 
in addition to those already in effect— 
nor would the provisions of this 
proposal that would require States to 
adopt, as part of an adequate 
enforcement program, authority to 
compel corrective action at interim 
status facilities. Therefore, pursuant to 5 
U.S.C. 601b, I certify that this regulation 
will not have significant economic 
impact on a substantial number of small 
entities.
C. Paperw ork Reduction Act

The recordkeeping and reporting 
requirements of this proposed rule 
would replace similar requirements 
already promulgated. Thus, this rule 
imposes no net increase in 
recordkeeping and reporting 
requirements. As a result, the reporting, 
notification, or recordkeeping 
(information) provisions of this rule do 
not need to be submitted for approval to 
the Office of Management and Budget 
(OMB) under section 3504(b) of the 
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.
List of Subjects
40 CFR Part 264

Air pollution control. Hazardous 
waste. Insurance, Packaging and, 
containers, Reporting and recordkeeping 
requirements, Security measures, Surety 
bonds.
40 CFR Part 265

Air pollution control, Hazardous 
waste, Insurance, Packaging and 
containers, Reporting and recordkeeping 
requirements, Security measures, Surety 
bonds, Water supply.
40 CFR Part 270

Administrative practice and 
procedure, Confidential business 
information. Hazardous materials 
transportation. Hazardous waste, 
Reporting and recordkeeping 
requirements, Water pollution control, 
Water supply.
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40 CFR Part 271
Administrative practice and 

procedure, Confidential business 
information, Hazardous materials 
transportation, Hazardous waste,
Indians—lands, Intergovernmental 
relations, Penalties, Reporting and 
recordkeeping requirements, Water 
pollution control, Water supply.

Dated: October 2 5 .1 9 9 4 .
C a ro l M . B ro w n e r ,
Administrator.

For the reasons set out in the 
preamble, chapter I, title 40 of the Code 
of Federal Regulations is proposed to be 
amended as follows:

PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES

1. The authority citation for part 264 
continues to read as follows:

Authority: 4 2  U.S.C. 6 9 0 5 ,6912(a), 6924 . 
and 6925.

2. Section 264.90 is amended by 
adding a new paragraph (e) to read as 
follows:

§ 264.90 Applicability.
★  * * * it . '

(e) The regulations of this subpart 
apply to all owners and operators 
subject to the requirements of 
§ 270.1(c)(7) of this chapter to obtain 
either a post-closure permit or 
equivalent mechanism. Where these 
facilities are addressed through 
mechanisms other than a permit, 
references to “in the permit” in this 
subpart mean in whatever mechanism 
the Agency uses to implement the post­
closure requirements. In the case of 
unpermitted facilities that are required 
by § 265.121 of this chapter to comply 
with the requirements of this section, 
any necessary corrective action will be 
specified in the enforcement order or 
other enforceable document issued by 
the Agency in lieu of a post-closure 
permit.

PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES

1. The authority citation for part 265 
continues to read as follows:

A u th o rity : 42 U.S.C. 6 9 0 5 ,6912(a), 6924 , 
6 9 2 5 ,6 9 3 5 , and 6936.

2. Section 265.110 is amended by 
adding a new paragraph (c) to read as 
follows:

1994 /  Proposed Rules

§265.110 Applicability.
* * * * ♦

(c) Section 265.121 applies to owners 
and operators of units that are subject to 
the requirements of § 270.1(c)(7) of this 
chapter and do not obtain a post-closure 
permit for the unit.

3. A new § 265.121 is added to 
subpart G to read as follows:

§265.121 Additional post-closure 
requirements.

(a) The Agency will impose the 
following additional requirements on 
owners or operators that do not obtain 
a post-closure permit but are subject to 
post-closure care requirements:

(1) The requirements of §§ 264.90- 
264.100 of this chapter;

(2) Facility-wide corrective action, 
consistent with § 264.101 of this 
chapter;

(3) The information submission 
requirements of § 270,27 of this chapter;

(b) The Regional Administrator must 
either:

(1) Provide opportunity for public 
participation, at the point of remedy 
selection if corrective action is required 
at the facility, or upon making a 
determination that corrective action is 
not needed, that includes the following:

(i) Publication of a notice of 
availability and a brief analysis of the 
proposed remedy, or notice of the 
determination that corrective action is 
not needed, in a major local newspaper 
of general circulation;

(ii) A reasonable opportunity, not less 
than 30 calendar days, fen public 
comment and, upon timely request, 
extend the public comment for a period 
by a minimum of 30 additional days;

(iii) Opportunity for a public meeting 
to be held during the public comment 
period at a location convenient to the 
population center nearest the site at 
issue;

* (iv) A tape or written transcript of the 
public, meeting available to the public;

(v) A written summary of significant 
comments and information submitted 
during the public comment period and 
the EPA or State response to each issue 
available to the public;

(vi) In the written summary required 
in paragraph (b)(lKv) of this section, a 
discussion of significant changes in 
documentation supporting the final 
remedy selected or a request for 
additional comment on a revised 
remedy selection if, after publication of 
the proposed remedy and prior to the 
adoption of the selected remedy, the 
remedy is changed such that it 
significantly differs from the original 
proposal with respect to scope, 
performance, or cost as a result of new 
information; or



Federal Register /  Vol. 59, No. 215 /  Tuesday, November 8, 1994 /  Proposed Rules 55793

(2) If the Regional Administrator 
determines that even a short delay in 
the implementation of the remedy 
would adversely affect human health or 
the environment, the Regional 
Administrator may comply with the 
requirements of paragraph (b)(1) of this 
section after initiation of the remedy. 
These requirements must be met before 
the Regional Administrator may 
consider the facility addressed under 
§ 270.1(c)(7) of this chapter.

(c) If the activities required of the 
owner or operator by this section were 
initiated or conducted prior to [effective 
date of the final rule], the Regional 
Administrator may make a 
determination that the requirements of 
paragraphs (a) (1), (2), and (3) of this 
section have been met. Upon making 
that determination, the Regional 
Administrator must, before considering 
the facility to be fully addressed under 
§270.1(c)(7)(ii) of this chapter, provide 
the public notice of that determination 
in accordance with the procedures 
outlined in paragraph (b)(1) of this 
section.

PART 270—EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM

1. The authority citation for part 270 
continues to read as follows:

Authority: 42 U.S.C. 6905 , 6912 , 6924 , 
6 925 ,6927 , 6939 , and 6974.

2. Section 270.1 is amended by 
revising paragraph (c) introductory text 
and adding a new paragraph (c)(7) to 
read as follows:

§ 270.1 Purpose and scope of these 
regulations.
* . * * * *

(c) Scope o f the RCRA perm it 
requirement. RCRA requires a permit for 
the “treatment,” “storage,” and 
“disposal” of any “hazardous waste” as 
identified or listed in part 261 of this 
chapter.

The terms “treatment,” “storage,” 
“disposal,” and “hazardous waste” are

defined in § 270.2. Owners and 
operators of hazardous waste 
management units must have permits 
during the active life (including the 
closure period) of the unit. Owners and 
operators of surface impoundments, 
landfills, land treatment units, and 
waste pile units that received waste 
after July 26,1982, or that certified 
closure (according to § 265.115 of this 
chapter) after January 26,1983, must 
have post-closure permits, unless they 
demonstrate closure by removal or 
decontamination as provided under ,
§ 270.1(c) (5) and (6), or they comply 
with the alternative post-closure 
requirements of § 270.l(c)(7)(i)(B). If a 
post-closure permit is required, the 
permit must address applicable part 264 
Groundwater Monitoring, Unsaturated 
Zone Monitoring, Corrective Action, 
and Post-closure Care Requirements of 
this chapter. The denial of a permit for 
the active life of a hazardous waste 
management facility or unit does not 
affect the requirement to obtain a post- 
closure permit under this section.
* * * * *

(7) Post-closure care perm its, (i)
Unless they demonstrate closure by 
removal or decontamination as provided 
by § 270.1 (c)(5) and (c)(6), owners or 
operators of surface impoundments* 
landfills, land treatment units, and 
waste pile units that received wastes 
after July 26,1982, or that certified 
closure (according to § 265.115 of this 
chapter) after January 26,1983, must 
comply with either of the following 
requirements, as determined by the 
Regional Administrator:

(A) Obtain a post-closure permit in 
accordance with § 270.1(c); or

(B) Obtain an enforceable order or 
other enforceable document (or 
combination thereof), or be subject to a 
CERCLA response action or state 
response action imposing thè conditions 
specified in § 265.121 of this chapter.

(ii) The Regional Administrator must 
assure that post-closure needs at 
facilities subject to the requirements of 
this paragraph (c)(7) are addressed

under either paragraph (c)(7)(i)(A) or
(c)(7)(i)(B) of this section.

4. Section 270.14 is amended by 
adding a sentence to the end of 
paragraph (a) to read as follows:

§ 270.14 Contents of part B: General 
requirements.

(a) * * * For post-closure permits, 
only the information specified in 
§ 270.27 is required in Part B of the 
permit application.
:k  - *  Ar At *

5. A new § 270.27 is added to subpart 
B to read as follows:

§ 270.27 Part B information requirements 
for post-closure permits.

For post-closure permits, the owner or 
operator is required to submit only the 
information specified in §§ 270.14(b)
(1), (4), (5), (6), (11), (13), (14), (16), (18) 
and (19), 270.14(c), and 270.14(d), • 
unless the Regional Administrator 
determines that additional information 
from §§270.14, 270.16, 270.17, 270.18, 
270.20, or 270.21 is necessary.

PART 271— REQUIREMENTS FOR 
AUTHORIZATION OF STATE 
HAZARDOUS WASTE PROGRAMS

1. The authority citation for part 271 
continues to read as follows:

Authority: 42  U.S.C 6905 , 6912(a), and  
6926.

2. Section 271.16 is amended by 
adding a new paragraph (e) to read as 
follows:

§271.16 Requirements for enforcement 
authority.
* * * * *

(e) Any State administering a program 
shall have available judicial or 
administrative action to respond to 
releases of hazardous waste or 
hazardous constituents at interim status 
facilities as provided by section 3008(h).
[FR Doc. 9 4 -2 7 3 0 0  Filed 1 1 -7 -9 4 ; 8 :45 am) 
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