
6 0 2 6 6  Federal Register /  Vol. 59 , No. 224 / Tuesday, November 22 , 1994  /  Rules and Regulations

wildlife laws or regulations or the 
Endangered Species Act.

(6) It is unlawful for any person to 
attempt to commit, solicit another to 
commit, or cause to be committed any 
offense defined in this section.

(7) The site for réintroduction is 
within the historic range of the species:

(i) [Reserved]
(ii) The Yellowstone Management 

Area is shown on the following map. 
The boundaries of the nonessential 
experimental population area will be 
that portion of Idaho that is east of 
Interstate Highway 15; that portion of 
Montana that is east of Interstate 
Highway 15 and south of the Missouri 
River from Great Falls, Montana, to the 
eastern Montana border; and all of 
Wyoming.

(iil) All wolves found in the wild 
within the boundaries of this paragraph 
(i)(7) after the first releases will be 
considered nonessential experimental 
animals. In the conterminous United 
States, a wolf that is outside an 
experimental area (as defined in 
paragraph (i)(7) of this section) would 
be considered as endangered (or 
threatened if in Minnesota) unless it is 
marked or otherwise known tojbe an 
experimental animal; such a wolf may 
be captured for examination and genetic 
testing by the Service or Service- 
designated agency. Disposition of the 
captured animal may take any of the 
following courses:

(A) If the animal was not involved in 
conflicts with humans and is 
determined likely to be an experimental 
wolf, it will be returned to the 
réintroduction area.

(B) If the animal is determined likely 
to be an experimental wolf and was 
involved in conflicts with humans as 
identified in the management plan foT 
the closest experimental area, it may be 
relocated, placed in captivity, or killed.

(C) If the animal is determined not 
likely to be an experimental animal, it

will be managed according to any 
Service-approved plans for that area or 
will be marked and released near its 
point of capture.

(D) If the animal is determined not 
likely to be a wild gray wolf or if the 
Service or agencies designated by the 
Service determine the animal shows 
physical or behavioral evidence of 
hybridization with other canids, such as 
domestic dogs or coyotes, or of being an 
animal raised in captivity, it will be 
kept in captivity or killed.

(8) The reintroduced wolves will be 
monitored during the life of the project, 
including by the use of radio telemetry 
and other remote sensing devices as 
appropriate. All released animals will 
be vaccinated against diseases and 
parasites prevalent in canids, as 
appropriate, prior to release and during 
subsequent handling. Any animal that is 
sick, injured, or otherwise in need of 
special care may be captured by 
authorized personnel of the Service or 
Service-designated agencies and given 
appropriate care. Such an animal will be 
released back into its respective 
réintroduction area as soon as possible, 
unless physical or behavioral problems 
make it necessary to return the animal 
to captivity or euthanize it.

(9) The status of the experimental 
population will be reevaluated within 
the first 3 years, after the first year of 
releases of wolves, to determine future 
management needs and if further 
réintroductions are required. This 
review will take into account the 
reproductive success and movement 
patterns of the individuals released in 
the area, as well as the overall health 
and fate of the experimental wolves. 
Once recovery goals are met for 
downlisting or delisting the species, a 
rule will be proposed to address 
downlisting or delisting.

(10) The Service does not intend to 
reevaluate the “nonessential 
experimental” designation. The Service 
does not foresee any likely situation 
which would result in changing the 
nonessential experimental status until 
the gray wolf is recovered and delisted 
in the northern Rocky Mountains 
according to provisions outlined in the 
Act. However, if the wolf population 
does not demonstrate positive growth 
toward recovery goals for 2 consecutive 
years, the affected States and tribes, in 
cooperation with the Service, would, 
within 1 year, identify and initiate wolf 
management strategies, including 
appropriate public review and 
comment, taensure continuçd wolf 
population growth toward recovery 
levels. All reintroduced wolves 
designated as nonessential experimental 
will be removed from the wild and the

experimental status and regulations 
revoked when (i) legal actions or 
lawsuits change the wolves status to 
endangered under the Act or (ii) within 
90 days of the initial release date, 
naturally occurring wolves, consisting 
of two breeding pairs that for 2 
consecutive years have each 
successfully raised two offspring, are 
discovered in the experimental 
population area. The naturally occurring | 
wolves would be managed and 
protected as endangered species under 
the Act.

Dated: November 15,1994.
George T. Frampton, Jr.,
Assistant Secretary fo r Fish and Wildlife and 
Parks.
[FR Doc. 94-28746 Filed 11-18-94; 8:45 am] 
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of Gray Wolves in Central Idaho and 
Southwestern Montana
AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) will reintroduce the 
gray wolf (Canis lupus), an endangered 
species, into central Idaho, including a ■ 
portion of southwestern Montana. These] 
wolves will be classified as a 
nonessential experimental population 
pursuant to section 10(j) of the 
Endangered Species Act of 1973, as 
amended (Act). Gray wolf populations 
have been extirpated from most of the 
Western United States. They presently 
occur in a small population in extreme 
northwestern Montana, and as 
incidental occurrences in Idaho, 
Wyoming, and Washington as a result of 
wolves dispersing from existing 
populations in Montana and Canada.
The purpose of this réintroduction plan 
is to reestablish a viable wolf population 
in central Idaho, one of three wolf 
recovery areas identified in the 
Northern Rocky Mountain Wolf 
Recovery Plan. Potential effects of, this 
final rule were evaluated in an 
Environmental Impact Statement (EIS) 
completed in May 1994. This gray wolf 
réintroduction does not conflict with 
existing or anticipated Federal agency 
actions or traditional public uses of park 
lands, wilderness areas, or surrounding 
lands.
EFFECTIVE DATE: November 18,1994.
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ADDRESSES: Comments or other 
information may be sent to Gray Wolf 
Réintroduction, U S. Fish and Wildlife 
Service, P.O. Box 8017, Helena,
Montana 59601. The complete file for 
this final rule is available for inspection, 
by appointment, during normal business 
hours at 100 North Park, Suite 320, 
Helena, Montana.
FOR FURTHER INFORMATION CONTACT: Mr. 
Edward E. Bangs, at the above address, 
or telephone (406) 449-5202.
SUPPLEMENTARY INFORMATION: 

Background
1. Legal: The Endangered Species Act 

Amendments of 1982, Pub. L. 97-304, 
made significant changes to the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531 e ts eq .) (Act), 
including the creation of section 10(j), 
which provides for the designation of 
specific animals as “experimental.” 
Under previous authorities in the Act, 
the U.S. Fish and Wildlife Service 
(Service) was permitted to reintroduce a 
listed species into unoccupied portions 
of its historic range for conservation and 
recovery purposes. However, local 
opposition to réintroduction efforts from 
certain parties concerned about 
potential restrictions, and prohibitions 
on Federal and private activities 
contained in sections 7 and 9 of the Act, 
reduced the utility of réintroduction as 
a management tool.

Under section 10(j), a listed species 
reintroduced outside of its current 
range, but within its historic range, may 
be designated, at the discretion of the 
Secretary of the Interior (Secretary), as 
“experimental.” This designation 
increases the Service’s flexibility and 
discretion in managing reintroduced 
endangered species because such 
experimental animals may be treated as 
a threatened species. The Act requires 
that animals used to form an 
experimental population be separated 
geographically from nonexperimental 
populations of the same species.

Additional management flexibility is 
possible if the experimental animals are 
found to be “nonessential” to the 
continued existence of the species in 
question. Nonessential experimental 
animals located outside national parks 
or national wildlife refuges are treated, 
for purposes of section 7 of the Act, as 
if they were only proposed for listing. 
Consequently, only two provisions of 
section 7 would apply to animals 
located outside of national wildlife 
refuges and national parks—section 
7(a)(1) and section 7(a)(4). Section 
7(a)(1) requires all Federal agencies to 
establish conservation programs for 
federally listed species. Utilization of

Federal public lands, including national 
parks and national forests, is consistent 
with the legal responsibility of these 
agencies to sustain the native wildlife 
resources of the United States and to use 
their authorities to further the purposes 
of the Act by carrying out conservation 
programs for endangered and threatened 
species. Section 7(a)(4) requires all 
Federal agencies to informally confer 
with the Service on actions that will 
likely jeopardize the continued 
existence of species proposed to be 
listed as threatened or endangered. The 
results of a conference are advisory in 
nature, and agencies are not required to 
refrain from committing resources to 
projects as a result of a conference. In 
addition, section 10(j) of the Act states 
that nonessential experimental animals 
áre not subject to the formal 
consultation provision of the Act unless 
they occur on land designated as a 
national wildlife refuge or national park. 
Activities undertaken on private lands 
are not affected by section 7 of the Act 
unless they are funded, authorized, or 
carried out by a Federal agency.

Specimens used to establish an 
experimental population may be 
removed from a source or donor 
population, provided their removal is 
not likely to jeopardize the continued 
existence of the species and appropriate 
permits have been issued in accordance 
with 50 CFR 17.22. Gray wolves for the 
réintroduction will be obtained from 
healthy Canadian wolf populations with 
permission from the Canadian and 
Provincial governments. Gray wolves 
are common in western Canada (tens of 
thousands) and Alaska (about 7,000). No 
adverse biological impact is expected 
from the removal of about 150 from the 
Canadian population. Consequently, the 
Service finds that wolves to be used in 
the réintroduction effort meet the 
definition of “nonessential” (50 CFR 
17.80(b)) because the loss of the 
reintroduced wolves is not likely to 
appreciably reduce the likelihood of 
survival of the species in the wild.

In 1967, the timber wolf was listed as 
a subspecies (Canis lupus lycaon) as 
endangered (32 FR 4001), and in 1973 
the northern Rocky Mountain 
subspecies, as then,understood, (C. 1. 
irremotus) was also listed as 
endangered, as was the Texas 
subspecies (C. 1. m onstrabilis) (38 FR 
14678). In 1978, the legal status of the 
gray wolf in North America was 
clarified by listing the Minnesota wolf 
population as threatened and other 
members of the species south of Canada 
as endangered, without referring to 
subspecies (43 FR 9607).

2. Biological: This final rule deals 
with the gray wolf (Canis lupus), an

endangered species of carnivore that 
was extirpated from the western portion 
of the conterminous United States by 
about 1930. The gray wolf is native to 
most of North America north of Mexico 
City, except for the southeastern United 
States, where a similar species, the red 
wolf (Canis rufus), was present. The 
gray wolf occupied nearly every area in 
North America that supported 
populations of hoofed mammals 
(ungulates), its major food source.

Twenty-four distinct subspecies of 
gray wolf had been recognized in North 
America. Recently^ however, 
taxonomists have suggested that there 
are five or fewer subspecies or group 
types of gray wolf in North America and 
that the wolf type that once occupied 
the northern Rocky Mountains of the 
United States was more widely 
distributed than was previously 
believed.

The gray wolf occurred historically in 
the northern Rocky Mountains, 
including mountainous portions of 
Wyoming, Montana, and Idaho. The 
drastic reduction in the distribution and 
abundance of this species in North 
America was directly related to human 
activities, such as the elimination of 
native ungulates, conversion of 
wildland into agricultural lands, and 
extensive predator control efforts by 
private, State, and Federal agencies. The 
natural history of wolves and their 
ecological role was poorly understood 
during the period of their eradication in 
the conterminous United States. As with 
other large predators, wolves were 
considered a nuisance and threat to 
humans. Today, the gray wolfs role as 
an important and necessary part of 
natural ecosystems is better understood 
and appreciated.

For 50 years prior to 1986, no ‘ 
detection of wolf reproduction was 
found in the Rocky Mountain portion of 
the United States. However in 1986, a 
wolf den was discovered near the 
Canadian border in Glacier National 
Park. This find was presumably due to 
the southern expansion of the Canadian 
wolf population. The Glacier National 
Park wolf population has steadily grown 
to about 65 wolves and now exists 
throughout northwestern Montana.

Reproducing wolf populations are not 
known to occur in Idaho or 
southwestern Montana. Wolves have 
occasionally been sighted in these 
States, but do not constitute a 
population as defined by scientific f 
experts (Service 1994). Historical 
reports suggest that wolves may have 
produced young in these States; 
however, based on extensive surveys 
and interagency monitoring efforts
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(Service 1994), no wolf population 
presently persists in these States.

3. W olf R ecovery Efforts: In the 1970’s, 
the State of Montana led an interagency 
recovery team, established by the 
Service, that developed a recovery plan 
for the Northern Rocky Mountain gray 
wolf. The 1980 recovery plan 
recommended a combination of natural 
recovery and réintroduction be used to 
recover wolves in the area around 
Yellowstone National Park (the Park) 
north to the Canadian border, including 
central Idaho.

A revised recovery plan was approved 
by the Service in 1987 (Service 1987). It 
identified a recovered wolf population 
as being at least 10 breeding pairs of 
wolves, for 3 consecutive years, in each 
of 3 recovery areas (northwestern 
Montana, central Idaho, and 
Yellowstone). A population of this size 
would be comprised of about 300 
wolves. The plan recommended natural 
recovery in Montana and Idaho. 
However, if two wolf packs did not 
become established in central Idaho 
within 5 years, the plan recommended 
that conservation measures other than 
natural recovery be considered. The 
plan recommended use of the Act ’s 
section 10(j) authority to reintroduce 
wolves into the Park and central Idaho. 
By establishing a nonessential 
experimental population, more liberal 
management practices may be 
implemented to address potential 
negative impacts or concerns regarding 
the réintroduction.

In 1990, Congress directed 
appointment of a Wolf Management 
Committee, composed of three Federal, 
three State, and four interest group 
representatives, to develop a plan for 
wolf restoration in the Park and central 
Idaho (Pub. L. 101-512). That 
committee provided a majority, but not 
unanimous, recommendation to 
Congress in May 1991. Among the 
measures recommended was a 
declaration by Congress directing 
réintroduction of wolves in the Park, 
and possibly central Idaho, as special 
nonessential experimental populations 
with flexible management practices by 
agencies and the public to resolve 
potential conflicts. Wolves and 
ungulates would be intensively 
managed by the States with Federal 
funding; thus, implementation was 
expected to be costly. Congress took no 
action on the committeè’s 
recommendation which would have 
required an amendment to the Act.

In November 1991 (Pub. L. 102-154), 
Congress directed the Service, in 
consultation with the National Park 
Service and Forest Service, to prepare 
an Environmental Impact Statement

(EIS) to consider a broad range of 
alternatives on wolf réintroduction in 
Yellowstone National Park and central 
Idaho. In 1992 (Pub. L. 102-381), 
Congress directed the Service to 
complete the EIS by January 1994 and - 
indicated the preferred alternative 
should be consistent with existing law.

The Service formed and funded an 
interagency team to prepare the EIS. The 
team participants were the National 
Park Service; Forest Service; States of 
Wyoming, Idaho, and Montana; USDA 
Animal Damage Control; and Wind 
River and Nez Perce Tribes. The Gray 
Wolf EIS program emphasized public 
participation. In the spring of 1992, the 
news media and nearly 2,500 groups/ 
individuals interested in wolves were 
contacted to publicize the EIS process.

In April 1992, a series of 27 “issue 
scoping” open houses were held in 
Montana, Wyoming, and Idaho, as well 
as 7 other locations throughout the 
United States. The meetings were 
attended by nearly 1,800 people, and 
thousands of brochures were 
distributed. In total, nearly 4,000 people 
gave comments on EIS issues. In July 
1992, a report narrating the public 
comments was mailed to 16,000 people.

In August 1992, 27 additional 
“alternative scoping” open houses and 
3 additional hearings were held in 
Wyoming, Montana, and Idaho.
Hearings were also held in Seattle, 
Washington; Salt Lake City, Utah; and 
Washington, DC. Two major newspapers 
with circulation in Montana, Wyoming, 
and Idaho (total circulation about 
250,000) distributed a copy of the 
alternative scoping brochure in the 
Sunday edition. Nearly 2,000 people 
attended the meetings, and nearly 5,000 
comments were received on methods for 
managing reintroduced wolves. Public 
comments typified the strong 
polarization of concerns regarding wolf 
management. A report on the public’s 
ideas and suggestions was mailed to 
about 30,000 people in November 1992. 
In April 1993, a Gray Wolf EIS planning 
update report was published. It 
discussed the status of the EIS, provided 
factual information on wolves, and 
requested the public to report wolf 
observations in the northern Rocky 
Mountains. It was mailed to nearly
40,000 interested individuals residing in 
all 50 States and over 40 foreign 
countries.

The public comment period on the 
draft EIS (DEIS) began on July 1,1993, 
and the notice of availability was 
published on July 16. The DEIS 
documents were mailed to potentially 
affected agencies, public libraries, 
interested groups, and anyone who 
requested a copy. Additionally, a flyer

containing the DEIS summary, a 
schedule of the 16 public hearings, and 
a request to report wolf sightings was 
inserted into the Sunday edition of 6 
newspapers (combined circulation of 
about 280,000) in Wyoming, Montana, 
and Idaho. In mid-June 1993, the 
Service mailed a letter to over 300 
groups, primarily in Wyoming,
Montana, and Idaho, offering a 
presentation on the DEIS. This resulted 
in 31 presentations to about 1,000 
people dining the comment period.

During the DEIS public review period 
(July 1 to November 26,1993) over 
160,200 individuals, organizations, and 
government agencies commented. The 
magnitude of the response shows the 
strong interest people have in wolf 
management. In early March 1994, a 
summary of the public comments was 
mailed to about 42,000 people on the 
EIS mailing list.

The final EIS was filed with the 
Environmental Protection Agency on 
May 4,1994, and the notice of 
availability was published on May 9, 
1994. The EIS considered five 
alternatives (1) Réintroduction of 
Experimental Wolves (2) Natural 
Recovery (No action), (3) N6 Wolves, (4n 
Wolf Management Committee 
Recommendations, and (5) 
Réintroduction of Nonexperimental 
Wolves. After careful review, the 
Service’s proposed action was to 
reintroduce gray wolves designated as 
nonessential experimental into the Parkl 
and central Idaho. .

The Secretary signed the EIS Record I  
of Decision on June 15,1994. A letter of 
concurrence was signed by the Secretary 
of Agriculture on July 13,1994. The 
decision directed the Service to 
implement its proposed action plan as 
soon as practical.

Two nonessential experimental 
population proposed rules, one for the 
Park and one for central Idaho, were 
published in the Federal Register on 
August 16,1994 (59 FR 42108 and 59 
FR 42118, respectively). On September
6,1994, a brochure containing the 
Record of Decision, proposed rules, and 
schedule of public hearings was mailed | 
to about 50,000 people. From September 
14-22,1994, a legal notice announcing |j 
the proposed rules, hearings, and 
inviting public comment was published | 
in the Seattle Post-Intelligencer,
Olympia Olympian, New Paper Agenc^ 
(Salt Lake City Papers), Washington 
Times, Lewiston Morning Tribune, The! 
Idaho Statesman, Wyoming Tribune, 
Casper Star Tribune, Bozeman Daily 
Chronicle, and Billings Gazette.

The Service held six public hearings 
on the proposed rules. Notice of the 
availability of the Record of Decision,
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public bearings, and proposed rules was 
published in the Federal Register on 
September 14,1994 (59 FR 47112). 
Copies oi the proposed rules were 
distributed to all. interested parties. 
Public bearings were held on September
27,1994, in Boise, Idaho; Cheyenne, 
Wyoming; and Helena, Montana, and on 
September 29,1994, in Salt Lake City, 
Utah; Washington, DC; and Seattle, 
Washington. About 99 people testified 
at these hearings and about 330 people 
submitted written comments. Comments 
on the proposed rules were accepted 
until October 17,1994.

In Montana, the Service has an active 
wolf management program due to the 
presence of breeding pairs of wolves.
The Service’s program monitors wolves 
to determine their status, encourages 
research, provides the public with 
accurate information, and controls 
wolves that attack domestic livestock. 
Wolves that depredate on livestock axe 
translocated or removed. Such action is 
required to reduce livestock losses, to. 
foster local tolerance, and promote and 
enhance conservation of wolves. The 
relocation of wolves under the control 
program is not intended to accelerate 
the natural expansion erf wolves into 
unoccupied historic habitat. Although 
19 wolves have been removed under the 
control program, the number of wolves 
has continued to expand in Montana at 
about 22 percent per year for the- past 9 
years. _ - ;-

4. Réintroduction Site: The Service 
decided to reintroduce wolves into 
central Idaho on or near Federal lands 
managed by the USDA Forest Service. 
The Idaho location was selected as a site 
for experimental wolves because of the 
following factors. The central Idaho site 
is a vast area of about 53,000 km2 
(20,000 mi2) of contiguous National 
forests, including the Bitteroot, Boise, 
Chafiis, Clearwater, Nez Perce, Payette, 
Sawtooth, Salmon, and Panhandle 
National Forests. The central area is 
comprised of three wilderness areas: the 
Frank Church River-of-no-Retum,
Selway Bitteroot, and Gospel-Hump. 
These wilderness areas have about
16,000 km2 (6,000 mi2) of quality wolf 
habitat and several' good potential 
release sites The area is also far from 
the natural southern expansion of wolf 
packs from Montana. Thus, any wolves 
documented inside the central Idaho 
experimental area would probably be 
from réintroduction efforts rather than 
naturally dispersing extant wolf 
populations from Canada or 
northwestern Montana. The Service will 
also reintroduce wolves into 
Yellowstone National Park as a 
nonessential experimental population

published under a separate, rule in the 
Federal Register.

The Service determined that 
réintroduction of wolves into central 
Idaho, had the highest probability to 
succeed due to ecological and political 
considerations (Service 1994).. The 
réintroduction effort win enhance wolf 
viability by increasing genetic diversity 
through genetic interchange between 
segments of the population. The 
réintroduction plan should help in 
achieving wolf recovery goals 20 years 
sooner than under current natural 
recovery policy. :

Because reintroduced gray wolves 
will be classified as a nohessential 
experimental population, the Service’s 
management practices can reduce local 
concerns about excessive government 
regulation on private lands, 
uncontrolled livestock depredations, 
excessive big game predation, and the 
lack of State government involvement in 
the program.

Establishment of gray wolves in 
central Idaho will initiate wolf recovery 
in one of the three recovery areas 
described as necessary for the species' 
recovery in the northern Rocky 
Mountains. No existing or anticipated 
Federal or State actions identified for 
this release site are expected to have 
major effects on the experimental 
population. Yellowstone National Park 
is identified as the only other alternative 
site; it will also receive wolves for 
réintroduction, which will facilitate 
recovery in that experimental area.

5. Réintroduction Pm tocoL  The wolf 
réintroduction project is undertaken by 
the Service in cooperation with the 
National Park Service., Forest Service, 
other Federal agencies, potentially- 
affected tribes, the States of Idaho and 
Montana, and entities of the Canadian 
government To obtain wolves, the 
Service will enter into formal 
agreements with the Canadian and 
Provincial governments and/or resource 
management agencies..

The central Idaho réintroduction plan 
requires transferring 45 to 75 wolves 
from southwestern Canada, representing 
various sex and age classes, over a 3- to 
5-year period.. Under the plan, about 15 
wild wolves from several different packs 
using standard capture techniques will 
he. captured annually over a period of 3 
to 5 years. Captured wolves will he 
transported to central Idaho. The wolves 
will receive any necessary veterinary 
care, including examinations and 
vaccinations. They will he, fitted with 
radio collars so. that they can be 
monitored by radiotelemetry.. The 
wolves will be immediately released 
into the wild. This method is known as 
“quick release,” (Le „ the wolves will he

released upon or shortly after transport 
and arrival at the release site). “Quick 
release” wolves will not be held for 
acclimation nor will food or care be 
provided after release, It is anticipated 
that released wolves will move widely 
but eventually will find mates and form 
packs.

In general, attempts to locate and/or 
move lone wolves dispersing 
throughout central Idaho will not be 
done. However, wolves may he moved! 
on a case-by-case basis,, i f  necessary to 
enhance wolf recovery in the 
experimental area. Reintroduced wolves 
will remain in the wild, as long as they 
are capable of sustaining themselves on 
carrion or wild prey. Conflicts between 
wolves and humans may result in the 
recapture and/or removal of a wolf in 
accordance with procedures, 
successfully used with other problem 
wolves.

An overall assessment of the success 
of the réintroduction will be made after 
the first year and for every year 
thereafter. Procedures for subsequent 
releases could be modified, if 
information from the previous 
réintroduction warrants such changes. 
The physical réintroduction phase 
should be completed within 3-5- years., 
Once the reintroduced wolves form two 
packs with each pack raising two pups, 
for 2 consecutive years, management 
practices would allow the wolves to 
grow naturally toward recovery levels. 
Wol ves would only be monitored, and 
no further réintroduction would take 
place unless fewer than two litters were 
produced in a single year. This, 
réintroduction effort is consistent with 
the recovery goals identified in the 1987 
recovery plan for die northern Rocky 
Mountain Wolf.

It is estimated that the central Idaho 
réintroduction effort, together with a 
similar effort in the Park and the natural 
recovery occurring in northwestern 
Montana, could result in a viable- 
recovered wolf population (IQ breeding 
pairs in each of 3 recovery areas for 3 
consecutive, years.) by the year 2002.

The Service will continue to ask 
private landowners and agency 
personnel in or around central Idaho to 
immediately report any wolf 
observations to the Service or other 
authorized agencies. An extensive 
information and education program will 
discourage the taking of gray wolves by 
the public. Initially , all wolves will be. 
monitored by radio telemetry and, 
therefore, easy to locate if necessary. 
Puhlic cooperation with the Service will 
be encouraged to ensure close 
monitoring of tile wolves and quick 
resolution of any conflicts, that might 
arise.
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Specific information on wolf 
réintroduction procedures can be found 
in Appendix 4, “Scientific techniques 
for the réintroduction of wild wolves,” 
in the EIS, “The Réintroduction of Gray 
Wolves to Yellowstone National Park 
and Central Idaho” (Service 1994).
Status of Reintroduced Populations

In accordance with section 10(j) of the 
Act, wolves reintroduced into central 
Idaho are designated as a nonessential 
experimental. Such designation allows 
the wolves to be treated as a threatened 
species or species proposed for listing 
for the purposes of sections 4(d), 7, and 
9 of the Act. This allows the Service to 
establish a less restrictive special rule 
rather than using the mandatory 
prohibitions covering endangered 
species. The biological status of the wolf 
and the need for management flexibility 
resulted in the Service designating the 
gray wolves reintroduced into central 
Idaho as “nonessential.” The Service 
determined that the “nonessential” 
designation, together with other 
protective measures, will conserve and 
recover the gray wolf in central Idaho 
and southwestern Montana.

It is anticipated that released wolves 
will come into contact with humans and 
domestic animals inside and outside the 
central Idaho experimental population 
area. Public opinion surveys, public 
comments on wolf management 
planning, and the positions taken by 
elected local, State, and Federal 
government officials indicate that 
wolves should not be reintroduced 
without assurances that current uses of 
public and private lands will not be 
disrupted by wolf recovery activities. 
The following provisions respond to 
these concerns. There would be no 
violation of the Act for unintentional, 
nonnegligent, and accidental taking of 
wolves by the public, provided the take 
was incidental to otherwise lawful 
activities, did not result from negligent 
conduct lacking reasonable due care or 
was in defense of human life. Such wolf 
takings would need to be reported to the 
Service or other authorized agency 
within 24 horns. The Service may 
designate certain Federal, State, and/or 
tribal employees to take wolves that 
required special care or pose a threat to 
livestock or property. Private land 
owners or their designates would be 
permitted to harass wolves in an 
opportunistic noninjurious manner on 
their leases or private property, 
provided such harassment was reported 
within 7 days to the Service or other 
authorized agency. •

Under the “nonessential” designation, 
private landowners or their designates 
would be permitted to take (injure or

kill) a wolf in the act of wounding or 
killing livestock on private land. 
However, physical evidence (wounded 
or dead livestock) of such an attack 
would be required to document that the 
attack occurred simultaneously with the 
taking. A report of such a take would 
need to be immediately (within 24 
hours) reported to the Service or other 
authorized agency for investigation.
Once six or more breeding pairs are 
established in the experimental 
population area, livestock owners or 
their designates could receive a permit 
from a Service-designated agency to take 
(injure or kill) gray wolves that are 
attacking livestock on permitted public 
livestock grazing allotments. Such a take 
would be permitted only after due 
notification to Service designated 
agencies and unsuccessful capture 
efforts.

Wolves that repeatedly (two times in 
a calendar year) attacked domestic 
animals other than livestock (fowl, 
swine, goats, etc.) or pets (dogs or cats) 
on private land would be designated as 
problem wolves and relocated from the 
area by the Service or a designated 
agency. After one relocation, wolves 
that continued to depredate on domestic 
animals would be considered chronic 
problem wolves and would be removed 
from the wild.

It is unlikely that wolf predation on 
big game populations would be a 
primary cause for failure of the States or 
tribes to meet their specific big game 
management objectives outside of the 
national parks and national wildlife 
refuges. The Service could, however, 
determine that wolves responsible for 
excessive depredation should be 
translocated to other sites in the 
experimental area. Such actions are 
expected to be rare and unlikely to 
impact the overall recovery rate. States 
and tribes would need to define such 
situations in their Service-approved 
wolf management plans before such 
actions could be taken. Under the 
nonessential designation, wolves could 
not be deliberately lulled solely to 
resolve predation conflicts with big 
game.

The States of Montana and Idaho and 
potentially affected tribes will be 
encouraged to enter into cooperative 
agreements for management of the gray 
wolf outside of national parks and 
national wildlife refuges. These 
cooperative agreements would be 
reviewed annually by the Service to 
ensure that the States and tribes have 
adequate regulatory authority to 
conserve listed species, including the 
gray wolf. The National Park Service 
will be the primary agency 
implementing the experimental

population rule inside the boundaries of 
national parks, while the States and 
tribes will be the primary agencies 
implementing this experimental 
population rule outside national parks 
and national wildlife refuges after their 
wolf management plans are approved by 
the Service. The Service will provide 
oversight, coordinate wolf recovery 
activities, and provide technical 
assistance. If the States and tribes do not 
assume wolf management 
responsibilities or adhere to provisions 
of their wolf management plans, the 
Service would assume management 
authority. If for unforeseen reasons the 
wolf population failed to sustain 
positive growth toward recovery levels 
for 2 consecutive years, the influencing 
factors would be identified. The Service 
and affected States and tribes would be 
responsible for determining if any 
management strategies need 
modification. The Service in 
coordination with the States and tribes 
would implement those strategies to 
ensure wolf population recovery.

The Service finds that protective 
measures and management practices 
under this rulemaking are necessary and 
advisable for the conservation and 
recovery of the gray wolf and that no 
additional Federal regulations are 
required. The Service also finds that the 
nonessential experimental status is 
appropriate for gray wolves taken from 
wild populations and released into 
central Idaho. The nonessential status 
for such wolves allows for additional 
management flexibility. Nonessential 
experimental populations located 
outside of a national park or national 
wildlife refuge are treated for purposes 
of section 7 of the Act as if they were 
only proposed for listing, and not listed. 
Only section 7(a)(1) and section 7(a)(4) 
apply to Federal actions outside 
national parks and national wildlife 
refuges. Presently, there are no conflicts 
envisioned with any crurent or 
anticipated management actions of the 
Forest Service or other Federal agencies 
in the area. The national forests are 
beneficial to the réintroduction effort in 
that they form a natural buffer to private 
properties and are typically managed to 
produce wild animals that wolves could 
prey upon. The Service finds that the 
less restrictive section 7 requirements 
associated with the nonessential 
designation do not pose a threat to the 
recovery effort and continued existence 
of the gray wolf.

The full provisions of section 7 apply 
to nonessential experimental 
populations in a national park or 
national wildlife refuge. Consequently, 
the Service, National Park Service, 
Forest Service, or any other Federal
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agency is prohibited from authorizing, 
funding, or carrying out an action 
within a national park or national 
wildlife refuge that is lively to 
jeopardize the continued existence of 
the gray wolf. Pursuant to 50 CFR 
17.83(b), section 7 determinations must 
consider all experimental and 
nonexperimental wolves as a listed 
species for analysis purposes in national 
parks and wildlife refuges. The Service 
has reviewed all ongoing and proposed 
uses of the parka and refuges and 
determined that none are likely to 
jeopardize the continued existence of 
the gray wolf, nor will they adversely 
affect the success of the réintroduction 
program.

Most of the réintroduction area is 
remote and sparsely inhabited wild 
lands. However, there are some risks to 
wolf recovery associated with take of 
wolves in regard to other land uses and 
various recreational activities. Potential 
threats are hunting, trapping, animal 
damage control activities, and high 
speed vehicular traffic. Hunting, 
trapping, and USD A Animal Damage 
Control programs are prohibited or 
strictly regulated in national parks, as 
well as closely regelated by State and 
Federal law and policy. There me very 
few paved or unpaved roads in the 
proposed réintroduction area or 
immediately outside of i t  The unpaved 
roads typically have low vehicle traffic, 
are constructed for low speeds and used 
only seasonally . Thus, wolves should 
encounter vehicles infrequently. In 
accordance with existing, labeling, the 
use of toxicants lethal to wolves in areas 
occupied by wolves is prohibited. 
Overall, the possible risks and threats 
that could impact the success of the 
réintroduction effort are thought to be 
minimal.
Location of Experimental Population

The release site for reintroducing 
wolves into central Idaho will be on or 
near National Forest lands. The 
experimental population area includes 
that portion of Idaho west of Interstate 
15 and south of Interstate 90» and that 
part of Montana south of Interstate 90, 
Highway 93 and 12 near Missoula, 
Montana, and west of Interstate 15.
Management

The experimental population area 
currently does not support any 
reproducing pairs of wolves. It is also 
unlikely that wolves from the natural 
southern expansion from northwestern 
Montana have arrived in central Idaho. 
Except for the gray wolves in 
northwestern Montana, only an 
occasional, isolated wolf has been 
reported, killed, or otherwise

documented in Idaho, Wyoming, 
Montana, or other Western States.
Single packs have been reported 
throughout the northern Rocky 
Mountains. However, these reported 
wolves or groups of wolves, if  factual, 
apparently disappeared for unknown 
reasons and did not establish 
recoverable ‘'populations” as defined by 
wolf experts. A wolf population is 
defined as at least two breeding pairs of 
gray wolves that each successfully raise 
at least two young to December 31 of 
their birth year for 2 consecutive years 
(Service 1994b Thus, the Service has 
determined that the central Idaho 
réintroduction is consistent with 
provisions of section 10(j) of the Act; 
specifically, that experimental wolves 
must be geographically separate from 
other nonexperimental populations. It is 
possible that prior to 2902, other wolves 
may appear in the wild and be attracted 
to tire experimental population area by 
the reintroduced wolves or by other 
factors. Any “new” arrivals would be 
classified as part of the experimental 
population. Such wolves could assist in 
the recovery and expansion of the 
experimental population to the point 
where wolves could disperse into other 
parts of Idaho and Montana.

Wolves dispersing into areas in Idaho 
or Montana outside of the experimental 
area, would receive all the protections 
of an endangered species under the Act, 
as did the wolves that recolonized an 
area near Glacier National Park in 1982. 
It is possible, hut not probable, that 
during the next 3 years wolves could 
move between recovery areas and 
enhance the genetic diversity between 
natural recovery areas and 
réintroduction sites However, it is not 
anticipated that such exchange will 
significantly alter the recovery rate in 
the experimental population area.

Although the Service determined that 
there is no existing wolf population in 
the recovery area that would preclude 
réintroduction and establishment of an 
experimental population in Idaho, the 
Service will continue to monitor for the 
presence of any wild wolves. Prior to 
any réintroduction, the Service would 
evaluate the status of any wolves found 
in the experimental population area. If 
a wolf population is discovered in the 
proposed experimental area, no 
réintroduction of wolves would occur. 
Instead, the success of the naturally 
occurring wolf population would be 
monitored to determine if recovery was 
continuing. If a natural wolf population 
is located in the experimented area prior 
to the effective date of the final rule, 
then the final rule would not be 
implemented and there would he no 
réintroduction program. Wolves

naturally occurring would be classified 
as endangered and managed with full 
protection under the Act If the natural 
wolf population failed to maintain 
positive growth few 2 consecutive years, 
then the réintroduction effort could 
proceed or other recovery measures 
could be taken. After réintroduction is 
completed, according to the 
Réintroduction Protocol (section 5 
above), management of the experimental 
population will begin.

Once the rule is in effect and wolves 
have been released into the recovery 
area, the rule would remain in effect 
until wolf recovery occurs or a scientific 
review indicates that modifications in 
the experimental rule are necessary to 
achieve wolf recovery.

If a wolf population is discovered in 
the central Idaho experimental 
population area after the effective date 
of the experimental population rule but 
before release, réintroduction under the 
rule would not occur in that area and 
any such wolves would be managed as 
a natural recovering population. 
Boundaries of the proposed 
experimental population area would be 
changed, as needed, to encourage 
recovery of the naturally occurring, 
breeding wolf population. No 
experimental population area would 
contain a portion of the home range of 
any active breeding pairs of wolves that 
have successfully raised young, prior to 
the establishment of the experimental 
population areas.

Management of the nonessential 
experimental population would allow 
reintroduced wolves to he killed or 
moved by Service-authorized Federal, 
State, and tribal agencies for domestic 
animal depredations and excessive 
predation on big game populations. 
Under special conditions, the public 
could harass or kill wolves attacking 
livestock (cattle, sheep, horses, and 
mules). There would be no Federal 
compensation program, but 
compensation from existing private 
funding sources would be encouraged. 
When six or more wolf packs are 
documented in the experimental 
population area outside of the national 
parks and national wildlife refuges, 
there would be no land-use restrictions* 
including areas around den sites or 
other critical areas.

Wolves have a relatively high 
reproductive rate. Projected recruitment 
would off-set the anticipated 10 percent 
mortality resulting from management 
control actions An additional 10 
percent loss could occur from other 
mortality sources Once reintroduced 
wolves reach the goal of six wolf packs* 
the reproductive output of the packs 
would provide a population increase at
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or near 22 percent per year. Closely 
regulated public control (taking of 
depredating wolves) would effectively 
focus on only individual problem 
wolves. Agency control actions would 
more likely target groups of wolves 
containing problem individuals.

The Service, and States or tribes as 
authorized, could move wolves that are 
negatively impacting ungulate 
populations. Such wolves would be 
moved to other places within the 
experimental population area. Two 
examples when this would occur are: (1) 
when wolf predation is dramatically 
affecting prey availability because of 
unusual habitat or weather conditions 
(e.g., bighorn sheep in areas with 
marginal escape habitat); and (2) when 
wolves cause prey to move onto private 
property and mix with livestock, 
increasing potential conflicts. The States 
and tribes will define such unacceptable 
impacts, how they would be measured, 
and identify other possible mitigation in 
their State or tribal management plans 
which are to be approved by the Service 
through cooperative agreement before 
such control actions are conducted. 
Wolves will not be deliberately killed 
solely to address ungulate-wolf * 
conflicts. Control actions by the States 
or tribes likely to be significant or 
beyond the provisions of the 
experimental rule as determined by the 
Service would have to be specifically 
incorporated into an amendment of this 
experimental rule and subject to 
national public comment and review.

Management of wolves in the 
experimental population would not 
cause major changes to existing private 
or public land-use restrictions (except at 
containment facilities during 
réintroduction) after six breeding pairs 
of wolves are established in this 
experimental population area. When 
five or fewer breeding pairs are in the 
experimental population area, land-use 
restrictions could be used as needed, 
and at the discretion of land 
management and natural resources 
agencies to control intrusive human 
disturbance on public lands. Their 
implementation would be at the 
discretion of land management and 
natural resource agencies. Before five or 
fewer breeding wolf pairs are 
established, temporary restrictions on 
human access near active wolf den sites 
may be required between April 1 and 
June 30. Any restrictions on private land 
would only occur with complete 
landowner cooperation and 
concurrence.

The Service and Federal, State, or 
tribal agencies authorized by the 
Service, could promptly remove any 
wolf from the experimental population

once the Service, or its authorized 
agencies, has determined it was 
presenting a threat to human life or 
safety. Although not a management 
option p er se, it is noted that a person 
could legally kill or injure wolves in 
response to an immediate threat to 
human life. The incidental, 
unavoidable, unintentional, and 
accidental take in the course of 
otherwise lawful activity, or in defense 
of human life, would be permitted by 
the Service and its authorized agencies, 
provided that such taking was not 
resulting from negligent conduct lacking 
reasonable due care, due care was 
exercised to avoid taking a wolf, and the 
taking was immediately (within 24 
hours) reported to thé appropriate 
authorities. Shooters have the 
responsibility to identify their target 
before shooting. The act of taking a wolf 
that is wrongly identified as another 
species, for purposes of this rule, will be 
considered as intentional, negligent, and 
not accidental. Such a take may be 
referred to the appropriate authorities 
for prosecution.

The Service, and other Federal, State, 
or tribal agencies after they have been 
designated by the Service, may control 
wolves that attack livestock (cattle, 
sheep, horses, and mules) by aversive 
conditioning, nonlethal control, and/or 
moving wolves when five or fewer 
breeding pairs are established, or by 
other previously described measures. 
Killing wolves or placing them in 
captivity may only be considered when 
there are six or more breeding pairs 
established in the experimental 
population area. When depredation 
occurs on public land and prior to the 
establishment of six breeding pairs, 
depredating females and their pups 
would be captured and released at or 
near the site of capture, one time prior 
to October 1. If depredations continue, 
or if six packs are present, females and 
their pups would be removed. Wolves 
on private land under these same 
circumstances would be moved. Wolves 
that attack other domestic animals or 
pets on private land; twice in a calendar 
year would be moved, and chronic 
problem wolves would be removed from 
the wild.

The Service, other Federal agencies, 
and State or tribal wildlife personnel 
would be authorized and trained to take 
wolves under special circumstances. 
Wolves could be live-captured and 
translocated to resolve conflicts with 
State or tribal big-game management 
objectives, when they are located 
outside of the experimental areas, or to 
enhance wolf repo very. If the captured 
animal is clearly unfit to remain in the 
wild, it could be placed in a captive

facility. Killing of any wolves would be 
a last resort and only authorized when 
live capture attempts fail .or there is 
some clear danger to human life.

The Service and authorized agencies 
of the Service would use the following 
conditions and criteria to determine the 
status of problem wolves within the 
nonessential experimental population 
area:

(1) Wounded livestock or the partial 
remains of a livestock carcass must be 
presented with clear evidence (Roy and 
Dorrance 1976; Fritts 1982) that the 
livestock injury or death was directly 
caused by a wolf or wolves. Such 
evidence is essential for justifying any 
control action because wolves may feed 
on carrion they did not kill. 
Additionally, there must be an 
indication that additional livestock 
losses may occur if the problem wolf or 
wolves are not controlled.

(2) No evidence of artificial or 
intentional feeding of wolves can be 
present. Improperly disposed livestock 
carcasses located in the area of 
depredation will be considered 
attraetants. On Federal lands, removal 
or a decision on the use of such 
attraetants must accompany any control 
action. If livestock carrion or carcasses 
are not being used as bait for an 
authorized control action on Federal 
lands, it must be removed or otherwise 
disposed of so that they do not attract 
wolves.

(3) On Federal lands, animal 
husbandry practices previously 
identified in existing approved 
allotment plans and annual operating 
plans for allotments must have been 
followed.

Federal responsibility for protecting 
gray wolves under the experimental 
population provisions of the Act would 
continue until formal delisting 
rulemaking procedures are completed. 
In accordance with the Act, delisting 
may occur when analysis of the best 
available scientific and commercial 
information shows that gray wolves are 
no longer threatened with extinction 
due to: (1) loss of habitat, (2) 
overutilization, (3) disease or predation,
(4) inadequacy of existing regulatory 
mechanisms, and (5) other natural or 
manmade factors. In addition to the 
above, the following criteria must be 
met: (1) for 3 consecutive years, a 
minimum of 10 breeding pairs are 
documented in each of the 3 recovery 
areas described in the revised wolf 
recovery plan (Service 1987); (2) 
protective legal mechanisms are in 
place; and (3) the EIS evaluation has 
been completed (Service 1994). After 
delisting, the Act specifies a species 
population must be monitored for a 5-
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year period. After delisting, if in any 1 
of the 3 recovery areas the wolf 
population fell below the minimum of 
10 breeding pairs for 2 consecutive 
years, then wolves in that recovery area 
would be considered for protective 
status under the Act.

All reintroduced wolves designated as 
nonessential experimental will be 
removed from the wild and the 
experimental population status and 
regulations revoked when (1) legal 
actions or lawsuits change the wolves 
status to endangered under the Act or 
(2) within 90 days of the initial release 
date, naturally occurring wolves, 
consisting of two breeding pairs that for 
2 consecutive years have each 
successfully raised two offspring, are 
discovered in the experimental 
population area. The naturally occurring 
wolves would be managed and 
protected as endangered species under 
the Act.
Summary of Comments and 
Recommendations

Two proposed nonessential 
experimental population rules for the 
areas of Yellowstone National Park and 
central Idaho were published in the 
Federal Register on August 16,1994 (59 
FR 42108 and 59 FR 42118, 
respectively) (Service 1994a). The 
Record of Decision, notification of the 
proposed rules, and tentative schedule 
for public hearings were mailed to 
nearly 50,000 people on September 6, 
1994. All interested parties were 
requested to submit factual reports or 
information that might contribute to the 
development of the final rule. 
Appropriate Federal and State agencies, 
county governments, scientific 
organizations, and other interested 
parties were contacted and requested to 
comment. A legal notice announcing the 
proposed rules, hearings, and inviting 
public comment were published in the 
Seattle Post-Intelligencer, Olympia 
Olympian, New Paper Agency (Salt 
Lake City Papers), Washington Times, 
Lewiston Morning Tribune, The Idaho 
Statesman, Wyoming Tribune, Casper 
Star Tribune, Bozeman Daily Chronicle, 
and Billings Gazette beginning on 
September 14,1994.

The Service held six public hearings 
on the proposed rules. A notification of 
the hearings and availability of the 
Record of Decision and proposed rules 
was published in the Federal Register 
on September 14,1994 (59 FR 47112). 
Copies of the proposed rules were 
distributed to all interested parties.
Public hearings were held on September
27,1994, in Boise, Idaho; Cheyenne, 
Wyoming; and Helena, Montana; and on 
September 29,1994, in Salt Lake City,

Utah; Washington, DC; and Seattle, 
Washington. About 90 people testified 
at these hearings and about 330 people 
submitted written comments. Comment 
on the proposed rules was accepted 
until October 17,1994.

A total of 426 written and oral 
responses; representing 621 signatures, 
were received during the proposed rule 
34-day comment period. Several letters, 
including letters from the Governor of 
the State of Wyoming and the Colorado 
Wool Growers Association, were 
received after comment period closed. 
However, these letters were reviewed 
and considered. From October 17 to 24, 
1994, a specialized interagency team 
analyzed the public comments. After 
October 31,1994, the team’s report was 
distributed to agency cooperators and to 
anyone requesting it (Service 1994c). In 
addition to the public comments, three 
Notices of Intent to Sue were received. 
The Service has completed its review 
and consideration of all written and oral 
comments. All of the issues raised by 
the public on the proposed rules were 
previously identified and addressed in 
the final EIS: The Réintroduction of 
Gray wolves to Yellowstone National 
Park and central Idaho. Analysis of the 
comments revealed 25 issues which are 
identified and are discussed below.

Changes in fin a l rule as a result o f  
pu blic com m ent: The following minor 
changes and clarifications were made to 
the final rule or to discussions of the 
final rule based on public comments on 
the proposed rule. These individual or 
cumulative changes do not alter the 
predicted impact or effect of the final 
rule.

1. Several conditions on when wolves 
may be harassed or taken were removed 
from the final rule. The following 
conditions are not part of the final 
rule—(1) distinction between adult 
wolves and pups and (2) harassment 
may only occur for 15 minutes.

2. In the discussion of the final rule, 
it was clarified that after a private 
.individual takes a depredating wolf, no 
additional agency actions will be 
conducted to control problem wolves in 
an area, unless more livestock 
depredations occur. This assumes that 
the problem wolf was killed, and 
therefore, no other control actions are 
required.

3. Several terms in the final rule were 
clarified and definèd, including 
“opportunistic noninjurious 
harassment,” “unintentional take,” 
“disposal of livestock carrion,” issuance 
criteria for a wolf take permit to a 
grazing lessee on public lands, and 
criteria for resolving wolf/ungulate 
conflicts.

4. A termination clause was added to 
the final rule. The clause clarifies the 
Service’s role and responsibilities 
regarding the establishment of an 
experimental population.

5. Three years following the initial 
réintroduction of wolves, a thorough 
review will be conducted. The review 
will determine if further réintroductions 
are required and if, to date, the 
management program has been 
successful. A provision to the rule was * 
added that if the réintroduction and 
management practices under the 
experimental population rule did not 
result in wolf recovery, the Service 
would take appropriate actions. Such 
actions would be caused by the failure 
of the wolf population to maintain 
positive growth for 2 consecutive years. 
All corrective actions would be 
coordinated with affected States, tribes, 
and other Federal agencies.

6. Language regarding scientific or 
technical decisions in discussion of the 
rule was changed. Design study and 
réintroduction techniques may be 
changed or modified when expert and 
skilled biologists determine such 
changes are necessary and prudent.

A list of relevant issues based on 
public comments and the Service’s 
response to those issues follows.

Issue 1: The subspecies of wolf that 
occupied the Yellowstone area was 
Canis lupus irrem otus. The 
réintroduction program will use wolves 
from Canada which were once classified 
as a different subspecies; therefore, this 
violates the experimental population 
provision of the Act.

Service R esponse: In recent times, 
there have been several revisions to the 
taxonomic classification of wolves in 
North America. Several scientific 
investigations have dealt with this issue 
(Brewster and Fritts 1994, Nowak 1994, 
Wayne et al. 1994). These investigations 
concluded (1) there were fewer wolf 
subspecies than previously believed, (2) 
irrem otus was not a distinct subspecies, 
and (3) that wolves might be better 
classified as types or representative 
groups of geographic or climatic 
conditions radier than distinct 
subspecies. The northern Rocky 
Mountains are within the historic range 
of Canis lupus. Investigators concluded 
that réintroduction of wolves from 
Canada to the Park or central Idaho 
would accelerate the ongoing natural 
southern expansion of the species. 
Additionally, it was determined that 
current taxonomic discussions of wolf 
subspecies should not affect wolf 
recovery efforts in the northern Rocky 
Mountains of the United States.

Issue 2: The amendment to section 
10(j) of the Act states that experimental
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populations'may only be designated 
when there ̂ geographical separation 
between theexperimental -population 
and otherexisting populations dfthe 
species. The occasional occurrence of 
lone*wdlves in  the areas ol'centrad Idaho 
and the Park would •prohibit the use of 
the experimental population 
designation sincetirere would be no 
geographic separationbetween natural 
occurring *and experimental wdlves. 
Comments also stated tirat tthe 
boundaries of'tire experimerital areas 
should beadjusted ortheraintroduction 
programahodldbe delayed, 
particularly, in ceiitral'Idaho fiuetotire 
present» dLndturailly occurring wdlves.

Service .R esponse: For many years, the 
Service and .oiheragencies .have tried to 
document wolfacturity in  .Montana, 
Idaho, and Wyoming (Service 1394a, 
Appendix 12). .Since ihe 197.0’s, wolf 
observations particularly from Montana, 
Wyoming, -andIdaho, have been 
reported. However, -to date.theonly 
documented breeding groups of wolves 
are in  northwestern Montana. ¡Basedon 
scientific inquiry, the Service defines a  
wolf population asat least two .breeding 
pairs of'wtidwBlvessesach successfully 
raising at least two young each year, for 
2 consecutive years, and that a 
population is composed of breeding 
groups ¡ of wolves (Service 1994a, 
Appendix 9).iPresently,there:are no 
known breeding pairs of wolves within 
the experimental popUlationarea. Near 
does the -experimental area contain any
portionsofhomerangesOfanybreeding
pairs of wolves. The Service finds ¡that 
there -is mo geographic overlap between 
any1 Mont ana wolfpopuletionbome 
range andtheexperimentdl area.The 
northern boundary-ofthe Idaho 
experimental popUlationarea was 
moved further *souih’because, »in 5990 
and 1992, «there were -a «few instances 
when an active breedinggioup of 
wdlves from Montana were-located 
south'ofthe experimental boundary 
recommended in fire proposed mile. The 
rulemaking language now  ¿¿Hows 
revocation * of* the »experimental 
population n ite and removdl ofall 
re introduced wolves, i f  within 90 days 
after ihe initial reintroduction a  
naturallyeccurringwdlf population »is 
di scoverad in' the' experimental area.
Any naturally occurring wolves wilUbe 
managedas andangeredspecies -under 
the Act and afforded the same terms and 
conditionsas wdlves 'in Morrtana. The 
Service vhas bad a  wd if monitoring 
program In  plat» in Idaho, Montana and 
Wyoming forovertwo years. This 
system is designed to accept reports 
from anyone.aird when a report focuses 
on a particular area a wolf biologist

investigates to  verify the «presence or 
absence of wolves. Through this method 
the Service has identified newly formed 
packs in  northwest Montana. Within the 
experimental area, there has -been ¡no 
confirmation of wolves from any 
provided reports.

Issue 3: Tiie experimental -population 
rules did not utilize the best scientific 
and commercial data available to reach 
decisions, as required by the Act.

Service R esponse: TheSarvice 
contends that this rule and »the 
Secretary’s decision to reintroduce 
wolvesused the best scientific data 
available and underwent peer ¡review 
and scientific analysis. The EIS «on the 
impacts of this ¡rule includes several 
appendices, and a list of persons who 
contributed ¡thair-expeit »pinions get 
relevant data to tire ¡decisionmaking 
process (Service 1994a). Professional 
wildlife biologists and scianiific 
organizations complimented the Service 
on the depth and detail of its scientific 
investigations, regards torthe 
reintroduction of wolves.

lasiiti A: The reintroduction plan dues 
not ftnhanne the conservation and 
recovery of waives, as required'by fire 
Act. freintroduotion, particularly in  
rnntral .Idaho, should methe conducted 
or sb mild he. delayed Tor several years 
while a search for existing wdlves is 
conducted.

S ervice ‘R esponse:T jdt the past 20 
years and presently, tire Service and 
others‘have searched'for wdlves in  tire 
northern Rocky Mountains. ’Reviews of 
correspondence from thepast 25 years 
showthefongstandingandwi despread 
viewihat wolves Already treenpied 
Idaho and the discovery of their 
presence imminent. "Very extensive 
moriitoringwithmtiie experimental 
population area has mot confirmed fire 
presence rtf wolves. 'This particular 
species ts-not'habitat ‘limited and i f  
allowed to  get into the experimental 
area would reproduce and survive. The 
translocation ofwildwdlvesfrom 
Canada -toeentral Idaho will provide the 
opportunity to -Start a  wdff popiilation. 
This transioefltioneffort will greatly 
facilitate Tecovery-dfthe’ gray wdlf. The 
1987 Rocky Mountain wolf recovery 
plan recommended an-additional 5 
years of -monitoring for natural wolf 
recovery -in Idaho. However, the 
recovery plan provided other options I f  
twobreeding pairs df wdlves bad mot 
become established in Iddho during1̂ »  
5 years. Becausenobreeding pairs have 
been located,‘fee draft and findlTilSanfi 
Recoid'offitedfeiondlkwihe 
simultaneous TOintrodutition ofwblves 
into central Idiftio mad tire in-an
effort to  eiKure the viability and 
conservation of wolves in the Rocky

Maintains (Service 1994a, Appendix
16).

Issue 5 : The.ServiGe proposed a very 
liberal experimental rule to 
a ecnm moríate concerns xrfiocal 
residentsand theaffooted States. 
However, it did not makeallowances for 
unforeseen circumstances that may 
impede ¡or prevent wdlf population 
growth and recovery.-Options auch as 
increased -management or-greater 
numbers of reintroductions shouldbe 
allowedifrequired.

Service R esponse: The Service 
believes that, as proposed, 
reintroduction ¡and •management 
techniques will result in  wolf 
populad onxeco very and delisting ¡by 
about 2002. Rulemaking language was 
added r 1 » ritymg /that rake anti wities 
must lead to eventual ¡recovery ofthe 
wolf. Additionally,, i f  friere is  are 
progress in adbieving wolf population 
recovery (i.e., if wolves in a recovery 
area do notexhibit positive growth for 
2 consecutive years'), tiren factors 
impacting population growth wilTbe 
investigated. ‘Information from'the 
investigation will be made available to 
the public and appropriate »Federal,
State, and ‘tribal agencies. 'Within a year, 
tire agencies m«^ »recommend mid 
implement new management actions or 
m odifieationstofheir w olf management 
plans to correct factors negatively 
impacting-wolf-recovery. Only as a  last 
resort woUldchanges or modifications 
to sections' oTthe -experimental Tule be 
made.

Issu ed  :lThe pnroposedruleé’ 
requirements that *-only adult wolves 
(greater than 50 pounds) can be 
harassed” and then ‘fofliy forl‘5 
minutes ’ ’ and ‘‘only adult -wolves that 
are witnessed dttadking livestock on 
private land can be killed by 'private 
parties” areoverlyrestrictive. The 
provision thatwdlves «oan-only -be killed 
lindería-special permit when (T) seen 
attacking livestock for-thetiiird'timeon 
Federad lands, (2) six or more wolf packs 
are present in tire ¡experimental 
population, and .(3f) all-agency-control 
efforts have failed does notad dress the 
issues ima timely orefficient manner. 
The implicationtiiat landj use 
restrictions may be enrployed'on private 
lands ̂ henfive or fewer wolf packs ore 
present -in !the wperimental area also 
needs*clarification.

Service ¡Response: The Service agrees 
and has eliminated (1) the distinction 
between adult wdlves and pups «for bdtii 
noninjurious harassment and take and 
(2) the lengthoftime wdlves may be 
harassed <(as long as physical irijuiy is 
not ¡incurred). Permittees with grazing 
-rights on publi c -land can readily »Obtain 
a written take permit for wolves seen
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attacking livestock. However, issuance 
criteria still require that prior to issuing 
the 45-day take permit (1) six or more 
wolf packs must be present in the 
experimental population area, (2) 
authorized agencies must confirm that a 
wolf caused the livestock injury or 
death, and (3) other agency control 
actions have failed to resolve the 
problem. The final rule also clarifies 
that no land-use restrictions will be 
exercised by Federal agencies on private 
land at any time,

Issue 7: Certain parts of the rule need 
to be more specific, so that potential 
management situations are individually 
described and addressed in the final 
rule. Commenters provided a variety of 
scenarios as examples.

Service R esponse: The Service added 
or clarified definitions and/or language 
in the final rule. However, the wolf -  
réintroduction program is complex and 
has many unforeseen variables. It is 
impossible to imagine or describe in 
detail every situation that might arise 
during its implementation. Some 
situations can only be accurately 
addressed on a case-by-case basis and 
judged by their particular 
circumstances. It is the intent of the 
Service to use the experimental rule to 
aid the conservation, recovery, and 
eventual delisting of wolf populations 
in the northern Rocky Mountains of the 
United States. The Service in 
cooperation with other Federal, State 
and tribal agencies will use the 
flexibility of the experimental rule to 
address local concerns and unforeseen 
situations. The professional expertise 
and experience of wildlife*managers 
will facilitate the implementation and 
any modifications needed to improve 
the wolf réintroduction program. 
Additional language was added to the 
rule, clarifying that management 
flexibility is required as the program is 
implemented and refined.

Issue 8: The Service should make a 
clear commitment to fund all aspects of 
wolf réintroduction and management, 
including compensation to the States 
and tribes for their efforts. The Service 
should closely monitor the compliance 
of other agencies to the experimental 
population rules.

Service R esponse: To date, the Federal 
government has funded the 
participation of affected States and 
tribes in regard to the wolf restoration 
program. The Service plans to continue 
its funding commitment within 
Congressional appropriations until 
wolves are delisted. The public stated 
its concern over the use of taxpayer 
dollars and the need for government to 
wisely spend tax dollars. The Service, 
therefore, must keep expenses for wolf

réintroduction as low as possible while 
maintaining an effective program. The 
Service will encourage the States and 
tribes to submit reasonable budgets for 
wolf management progranfè, as well as 
search for ways to pool and coordinate 
resources so that overall costs are 
reduced. It is the legal responsibility of 
the Service to monitor the progress and 
adherence of State and tribal agencies to 
their management plans. The Service 
will ensure and work cooperatively with 
others to meet the stated recovery goals.

Issue 9: The wolf réintroduction effort 
needs to have a federally funded 
livestock damage compensation 
program. Wolf réintroduction will result 
in the “taking” of constitutionally 
protected private property rights.

Service R esponse: In Montana, the 
Defenders of Wildlife implemented a 
private livestock compensation 
program. Because the Defenders 
Program has been successful, it was 
expanded to include Idaho and 
Wyoming. The Service will not directly 
fund a livestock compensation program. 
The Service will encourage livestock 
producers to utilize private 
compensation programs when 
depredation occurs. The Service and 
USDA Animal Damage Control will aid 
livestock producers by maintaining an 
effective control program that 
minimizes livestock losses due to 
wolves. The rule addresses the concerns 
of private property owners by (1) 
providing an effective control program,
(2) allowing landowners to take wolves 
on their private land when justified, and
(3) invoking no land-use restrictions on 
private land. The Service has reviewed 
the constitutionality of this rule in 
regard to protected private property 
rights. The review concludes the 
Service’s actions do not violate the 
private property rights of individuals 
(Service 1994a, Appendix 6).

Issue 10: The Act requires the Service 
to consult with appropriate Federal, 
State, tribal, and local entities or private 
landowners, to the maximum extent 
practicable, prior to promulgating 
regulations. The Service has failed to 
meet such requirements.

Service R esponse: It is well 
documented that the Service made an 
extraordinary effort to involve the 
public and other government entities in 
developing management practices and 
the experimental population rules 
regarding the wolf réintroduction 
program. During the past 3 years, the 
Service held over 100 meetings, open 
houses, and hearings. The Service 
distributed over 750,000 documents and 
reviewed and considered nearly 170,000 
public comments during development 
of the rule. Federal agencies and

affected States and tribes were active 
participants during the process. This 
final rule represents the participatory 
work and consensus of affected agencies 
and others interested or impacted by the 
rulemaking.

Issue 11: Further discussion and 
detail are needed on how State and 
tribal agencies will manage wolf 
predation and ungulate population 
levels. The public needs to know 
exactly what will be done in regard to 
this issue.

Service R esponse: The Service is 
confident in the States' and tribes’ 
ability to evaluate the impact wolf 
predation may have on ungulate 
populations and, when appropriate, 
implement corrective management 
actions. An evaluation of possible 
impacts and/or actions in regard to a 
specific ungulate species, and location 
is best accomplished by biologists most 
familiar with the situation. The Service, 
States, and tribes will coordinate wolf 
management plans to ensure that State 
and tribal interests in native ungulate 
management are met while meeting the 
Service’s mandate for wolf recovery. 
Rulemaking language was added to the 
section on how States and tribes will 
manage ungulate/wolf conflicts. States 
and tribes are required to prepare 
acceptable management plans for 
approval by the Service. It is expected 
that since these management plans may 
affect State wildlife management 
programs, the States will go through a 
public review process as part of their 
development. Such plans will indicate 
the point at which wolf/imgulate 
conflicts become so critical that 
corrective action must be taken. A 
decision to translocate wolves to reduce 
such conflicts must serve to enhance, or 
at a minimum not inhibit, wolf 
recovery.

Issue 12: The timeframe for 
submitting a report on the harassing 
and/or taking of wolves by the public 
should be changed (both shortened or 
lengthened were mentioned).

Service R esponse: The timeframes for 
a person to report the harassing (7 days) 
and/or the unintentional taking (24 
hours) of wolves were not changed. The 
harassing or taking of a wolf is a critical 
and potentially serious event. A person 
whonarasses a wolf is best served by 
reporting the incident as soon as 
possible so agency management actions 
can be implemented, if  necessary. 
Submission of a report on wolf 
harassment provides a record which can 
document the continuation of suspected 
or actual livestock depredations or 
rationale for taking a wolf. The 
immediate reporting of livestock 
depredation by a wolf also allows the
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immediate investigation of the incident 
and gathering of fresh evidence. In 
Montana, agency professionals who 
investigate li  vestock depredations are 
readily accessible discing the night, 
weekend^, and holidays. During the past
9 years in Montana, the reporting, 
documenting, and resolution of 
livestock depredations have not been 
significant issues. Therefore, they are 
not anticipated to be a problem fox wolf 
réintroductions into the experimental 
population areas. The United States 
legal system often takes into account 
unusual mitigating ¡circumstances, 'such 
- as the remoteness of a  livestock 
allotment interfering with an individual 
being able to report an incident as 
required by regulation. The Service 
could determine that an incident would 
not be referredfar prosecution when a 
person failed to meet the reporting 
requirements andnould¡justify their 
actions.

Issue 13: The delisting.criteria should 
be clearly identified. The delisting of 
one recover area should be 
independent of the status of other 
recovery areas.

Service R esponse: In accordance with 
the Act, delisting may occur when 
analysis of the best available scientific 
and commercial information shows that 
gray wolves are no larger threatened 
with extinction due to: (1) Loss c i  
habitat, .(2) overutilization, (3) disease or 
predation, (4) inadequacy of existing 
regulatory mechanisms, and (5) other 
natural or manmade factors, in  addition 
to the ahove, the final EIS, states that the 
followingscriteria must he met: t(l) For 
3 consecutive years,.a minimum of 10 
breeding pairs are documented in each 
of the 3 recovery areas described in the 
revised wolf recovery plan (Service 
1987); f 2) protective legal mechanisms 
are in place; and (3) the EIS evaluation 
hàs been completed (Service 1994).
After delisting, the Act specifies a 
species ¡population must be monitored 
for a B^yearperiod. After.delisting, i f  in  
any 1 of the 3 recoveryareas the wolf 
p opulation «fell below the minimum of
10 breeding pairs for 2  'Consecutive v
years, then wolves in that recovery area 
would be considered for protective 
status under the Act. .Delisting 
procedures have been discussed 
(Service 1994a, Appendix 111. %
Endangered wolves in  northwestern 
Montana can be downlisted to 
threatened once 10 breeding pairs are 
documertted for 3 consecutive years. 
Experimental pqpulations of wolves 
cannot be downlisted because their 
protective status is based on the 
experimental pqpidation rule. 
Experimental population rules can be 
withdrawn when wolf numbers have

reached recovery levels, no further 
protection under the Act is required, 
and the wolf is  delisted.

Issue 14: The jelntroduction of wolves 
will negativelyvaffect the recovery »of 
other species listed under the Act. This 
issue was not addressed in die rule.

Service R esponse: The Service 
prepared and published an inti*a-Service 
evaluation of -its proposed action in  the 
draft and BnabEIS f Service 1994a, 
Appendix 7). The evaluation concluded 
that wolf xeintroduction and 
irqplementation o f the experimental 
rules would not adversely impact other 
endangered nr threatened species. In 
November 1994, Service field offices-in 
Idaho, Montana, and Wyoming 
reviewed the proposed rules and »came 
to the same conclxision. The Service 
finds that the impact of the final rules, 
like the predicated impact reviewed of 
the proposed rules, will not adversely 
affect other protected species.

Issue 15: The proposed rules did not 
discuss how potential wolf/,dog hybrids 
or wolf/Ccoyote hybrids will be 
addressed.

Service R esponse: The hybridization 
of wolves with other canidsmay bccux; 
however, i t  is  n ota  significant problem 
anywhere in-North America where 
ranges of wolves, domestic dogs, 
coyotes, and foxes overlap (Chapter X). 
Thus, it is  not anticipated to be a 
problem in  the northern Rocky 
Mountains. The rules state ihe Service 
or other authorized agencies may 
remove .reintroduced wolves that breed 
with domestic dogs, coyotes, or foxes,<or 
their hyhjdd-bffspring. Individual 
animáis that agency hiolQgiets suspect to 
be domesticated wolves or wild wolf/ 
other canid species ¡hybrids would be 
removed .from the wild after 
examination of the-canid’s physical or 
behavioral characteristics.

Issue 16: The experimental 
population rule improperly removes full 
endangered species protection and 
besto ws experimental Status .on any 
naturally eccurring wolves found .inside 
the experimental population 
boundaries.

Service R esponse: it  As documented 
that individual wolves may disperse 
over 500 miles. ¡However, for the past 10 
years, there has .been no evidence of 
naturally occurring wolves dispersing to 

' and producing a viable wolf population 
in the central Idaho or Yellowstone 
areas. After »the affective date of the 
experimental population rules, any .suda 
wolves and .then.offspring would be 
treated asexperimental .population 
animals. JFxom a practical wildlife 
management perspective, the Service 
cannot be expected to determine i f  an 
individual wolf had .naturally dispersed

into the area or been reintroduced. The 
initial reintroduced animals will be 
radio collared and thus, can be 
differentiated. Once ¡they have 
reproduced it would be impossible to 
determine if the wolf was a wild 
dispersing animal or progeny of the 
experimental animals. The rule was 
written to help avoid -that ¡possible 
conflict Such a distinction, therefore, 
cannot fee treated separately by 
regulation. Undoubtedly, the 
establishment of a viable wolf 
population ¡and recovery of the speoies 
will be enhanced fey the reintroduction 
of 30 wedves annually for tbe?next 3 to 
5 years. The ¡presence of .reintroduced 
wolves may increase the probability^of 
naturally dispersing wolves from 
northweatem Montana or Canada to 
move, stay, and reproduce in an 
experimental ¡area. While this ¡event 
would contribute to population 
recovery, it would not greatly impact 
the overall population growth rate since 
the majority of.breeding wolves would 
be reintroduced animals.

Issue 3 7; Denning and rendezvous 
sites must be protected, even after 6 
packs are established. There needs to fee 
more types of land use restrictions (road 
closures) to protect wolves.

Service R esponse: Wolves are 
adaptable to a wide variety of human 
activities, except for deliberate lulling. 
Experiences in North America indicate 
that human disturbance, evenaround 
active den sity , is not a significant 
factor affecting wolf survival or 
population growth f Service 1994a, 
Appendix 13). The rule protects active 
wolf dens during the earliest stages of 
wolf recovery, if necessary. Killing 
wolves is  illegal except for ä very few 
limited exceptions. The rule allows 
flexibility to reconsider land use 
restrictions if wolf populations do not 
grow toward recovery levels. Wolves in 
Montana have not needed land-use 
restrictions and, at this time, land-use 
restrictions do »not appear necessary for 
wolf populations to recover in Idaho or 
Wyoming.

Issue lfl.' Privateindividuals should 
not be able to kill wolves, even by 
permit.

Service R esponse: The opportunity for 
private individuals to kill wolves in the 
experimental population areas -is limited 
to when wolves are actually in the act 
of killing livestock. The Service has 
determined .that wolves that exhibit this 
behavior do not further the conservation 
of the species and for that reason are 
currently »controlled f  Service 3988). The 
selective removal of .this type of 
individual .animal by the public is 
warranted *in certain limited 
circumstances and their removal
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contributes to overall conservation of 
the species. Agency control would be 
initiated anyway and, under tight 
regulation, public control can be more 
likely to remove the specific problem 
individual than agency control actions 
because the action is taken immediately. 
If a wolf is taken in the act of 
depredating, further agency control 
would not be conducted unless 
additional depredations occur. This 
limited taking of wolves by the private 
sector could reduce die total number of 
wolves that might be taken in response 
to livestock depredations and reduces 
the opportunity, for other wolves to feed 
on or learn to depredate on livestock.

Issue 19: The Secretary has not made 
the determination that use of an 
experimental rule and réintroduction of 
wolves would further the conservation 
of the species as required by 50 CFR
17.81. - .

Service R esponse: A s stated in the 
Service’s EIS, in the proposed rule, and 
in the final rule, removal of wolves from 
Canadian populations would not 
significantly impact those populations 
(59 FR 42110); the likelihood that wolf 
populations would become permanently 
established and grow to recovery level 
in the experimental areas is extremely 
high (59 FR 42111); réintroduction 
would greatly accelerate wolf 
population recovery, enhance wolf 
population viability, and lead to 
subsequent delisting (59 FR 42110); and 
the reintroduced wolves and subsequent 
population that developed would not be 
affected by existing or anticipated 
Federal or State actions or private 
activities within or adjacent to the 
experimental population area (59 FR 
42112); therefore, release of the 
experimental population would further 
the conservation of the species (Service 
1994a, Service 1994b).

Issue 20: Wolf management should 
remain with the Service until delisting. 
The States or federal agencies like 
Animal Damage Control should not be 
involved in wolf recovery.

Service R esponse: The rule clarifies 
that while the States and tribes are 
encouraged to lead implementation of 
the experimental rule, the Service will 
monitor and is ultimately responsible 
for the recovery of the species. Should 
progress toward wolf recovery not be 
evident (two years of no growth would 
trigger other conservation measures^ the 
Service will cooperate with the states 
and tribes to assure steps are taken to 
resume progress toward recovery. The 
states and tribes already have highly 
trained professional wildlife 
management programs in place and 
their expertise, authorities, knowledge, 
and organizations can greatly enhance

recovery of the species. Animal Damage 
Control is a professional federal wildlife 
management agency that has the 
responsibility, like all federal agencies, 
to use their authorities to enhance the 
recovery of listed species. Animal 
Damage Control has been a valuable and 
necessary component of wolf recovery 
activities in Montana and Minnesota.

Issue 2 1 : There should be a mortality 
limit that triggers more restrictive 
management or reintroduced wolves 
that are killed should be quickly 
replaced.

Service R esponse: The measure of 
success in the wolf recovery program is 
not the level of wolf population 
mortality but growth of the wolf 
population. Wolf populations can 
withstand varying levels of mortality 
and individual wolf mortality is very 
difficult to pleasure accurately.
Language was added to the final rule 
that clarifies the need to modify the 
State and tribal plans, which must be in 
compliance with the rule, if wolf 
population growth is not evident. Wolf 
population growth is  easier to 
accurately monitor and is the criteria 
that is used to implement other 
provisions in the rule (e.g. when lethal 
control may be used, when a population 
is established, when réintroductions 
stop, and when wolf populations are 
recovered). A “put and take” strategy 
does not address the problem of a wolf 
population failing to maintain growth 
and is an expensive process to conduct. 
It is more productive to identify the 
factors preventing wolf population 
growth and correct them before simply 
continually adding more wolves that 
may die from the same causes. A 
population that required constant 
réintroductions to compensate for 
excessive mortality rates could not be 
delisted.

Issue 2 2 : The experimental 
population boundaries are not 
scientifically based and should be 
modified.

Service R esponse: The Service 
determined the boundaries of the 
experimental populations based upon 
the distribution of the wolf population 
in Montana. The experimental 
population boundaries do not include 
any portion of any known area used by 
breeding wolves in Montana. It was also 
determined that any wolf population 
inside the experimental boundaries 
would most likely be the result of 
reintroduced wolves and any breeding 
groups of wolves outside the 
experimental boundaries would likely 
be the result of natural dispersal of 
wolves from northwestern Montana or 
Canadian populations. The definition of 
a wolf population underwent scientific

peer review (Service 1994a, Appendix 
8). The rationale and location of the 
experimental population boundaries 
were also reviewed, and no better 
consensus of a way to define the 
geographic range of a wolf population 
was brought to the Service’s attention.

Issue 23: Wolves should be 
reintroduced for more than 3 years.

Service R esponse: Once a wolf 
population is established in an 
experimental area there is no need to 
conduct further réintroductions and to 
do so would not be cost effective. The 
soonest the “wolf population” criteria 
could be met is in three years. At that 
time about 45 wolves would have been 
reintroduced to each area. The recovery 
process and assurance of substantial 
genetic diversity, pack formation, and 
birth of about 10-20 pups should have 
occurred following the réintroduction of 
45 animals. This would eliminate the 
need for additional réintroductions and 
would allow manpower and funds to be 
used on monitoring population growth 
and dispersal.

Issue 24: What does legally present 
livestock mean? Who is responsible for 
determining livestock husbandry 
practices?

Service R esponse: The provisions on 
legally present livestock are part of the 
rule so that control of problem wolves 
will occur only when livestock are 
present on public land in a manner 
already allowed by conditions in their 
federal, state, or tribal grazing permit.
No new conditions are expected because 
of wolf réintroduction. Control of 
wolves that attack livestock should not 
be expected when livestock are illegally 
present on federal lands. Proper 
livestock husbandry practices means the 
current standards and practices used by 
livestock producers as already 
determined by the land management 
agency issuing the permit. No changes 
from the standard livestock grazing 
practices already being used on federal 
grazing leases are envisioned. Wolf 
management in Montana has not 
affected livestock management practices 
on public lands and would likely not 
affect those practices in other areas. 
Issues like proper disposal of livestock 
carrion are already being addressed in 
the Yellowstone area because of other 
concerns such as grizzly bear recovery. 
Language in the final rule reflects that 
carrion must be managed in such a way 
as not to present a continuing attractant 
to wolves if problems occur, but leaves 
the livestock producer and land 
management agency to determine how 
best to address potential problems.

Issue 25: Nearly every one of the 39 
issues addressed in the public scoping 
process and review of the draft EIS were
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again discussed, questioned, or 
disagreed with during public comment 
about the proposed rule.

Service R esponse: The Service has 
reviewed public concern about the 
accuracy of its early responses to issues 
raised in the draft and final EIS, which 
were also raised by persons commenting 
on the proposed rule. At this time, the 
information provided during the public 
comment period on the proposed rule 
does not provide sufficient data or cause 
for the Service to significantly change 
any of its earlier findings which were 
published in the final EIS regarding the 
issues of: amending the Endangered 
Species Act, wolves as a missing 
component of the ecosystem, humane 
treatment of wolves, enjoying wolves, 
regulated public take, cost of the 
program, state, tribal, and federal 
authority, viable population, travel 
corridors, range requirements, control 
strategies, illegal killing, compensation, 
delisting, need for public education, 
spiritual and cultural significance, 
social and cultural environment, 
recovery areas, ungulate populations, 
hunter harvest, domestic livestock, land 
use, visitor use, economics, wolves not 
native to Yellowstone, wolf rights, 
federal subsides, human health and 
safety, predators and scavengers, other 
endangered species, other plants, 
invertebrates, fish, reptiles, amphibians, 
birds, and mammals, diseases and 
parasites, private property rights, wolf 
recovery in other areas, existing wolves 
in Idaho and Yellowstone, existing 
wolves in northwestern Montana, wolf 
subspecies, wolf/dog/coyote 
hybridization, and the need for research 
(Service 1994a).

The Service adjusted the experimental 
population boundaries to exclude any 
portion of known wolf pack territories 
in an effort to reduce the likelihood that 
any naturally dispersing breeding 
groups of wolves would fall under thè 
proposed experimental rule regulations.

Based on tne above, and using the 
best scientific and commercial data 
available, and in accordance with 50 
CFR 17.81, the Service finds that 
releasing wolves into central Idaho 
constitutes réintroduction into a high- 
priority site and will further advance 
conservation and recovery of this 
species.
National Environmental Policy Act -

A Final Environmental Impact 
Statement under the National 
Environmental Policy Act is available to 
the public (see ADDRESSES). This rule is 
an implementation of the proposed 
action and does not require revision of

the EIS on the réintroduction o,f gray 
wolves to Yellowstone National Park 
and central Idaho.'
Required Determinations

This rule was reviewed under 
Executive Order 12866. The rule will 
not have a significant economic effect 
on a substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Based on the 
information discussed in this rule 
concerning public projects and private 
activities within the experimental 
population area, significant economic 
impacts will not result from this action. 
Also, no direct costs, enforcement costs, 
information collection, or recordkeeping 
requirements are imposed on small 
entities by this action and the rule 
contains no recordkeeping 
requirements, as defined in the 
Paperwork Reduction Act o f1980 (44 
U.S.C. 3501 et seq.). This rule does not 
require federalism assessment under 
Executive Order 12612 because it would 
not have any significant federalism 
effects as described in the order.

Due to biological requirements, the 
wolf réintroduction program needs to be 
conducted in November through 
February, as recommended by wolf 
scientists during the EIS process. The 
nonessential experimental population 
rule has been extensively debated and 
thoroughly investigated during 
development of the EIS and draft rules. 
Because of the extensive public review 
of the EIS, Record of Decision, and 
proposed rules, all being similar to this 
final rule, implementation of the wolf 
réintroduction program should start as 
of the date of publication, without a 30- 
day waiting period. Therefore, for good 
cause and in accordance with 5 U.S.C. 
553(d)(3), the Service has determined 
that the rule should become effective 
immediately upon filing for public 
inspection.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, 
Transportation.
Regulation Promulgation

Accordingly, the Service hereby 
amends part 17, subchapter B of chapter 
I, title 50 of the Code of Federal 
Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for Part 17 
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99- 
625,100 Stat. 3500; unless otherwise noted.

2. In § 17.11(h), the table entry for 
“Wolf, gray" under “MAMMALS“ [as 
revised in the previous document in this 
part VHI of this issue of the Federal 
Register] is further revised-to read as 
follows:

§ 17.11 Endangered and threatened 
w ildlife.
* * * Hr , *

(h) * * *
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Species

Common name Scientific name

Vertebrate population
Historic range where endangered or Status When listed 

threatened
Critical
habitat

Special
rules

Ma m m a ls

* * • * * * .
Wolf, gray ......... ........ Holarctic....... .....  U .S A (48 E 1,6 ,13 ,15 , 17.95(a) NA

conterminous 35,561,
States, except MN 
and where listed as

562

D o ...... .

an experimental 
population).

.....  UJS.A (MN) j 35
561, 562

17.95(a)
NA

17.40(d)
17.84(i)D o _______ XN

tions of 10 and 
MT—see
§17.84.(0).

3. Paragraph (i) of § 17.84 [as added in 
the previous document in this part VIII 
of this issue of the Federal Register] is 
revised to read as follows:

§17.84 Special rule»—Vertebrates.
*  *  it it it

(i) Gray wolf (Cam's lupus).
(1) The gray wolves (wolf) identified 

in paragraph (i)(7) of this section are 
nonessential experimental. These 
wolves will be managed in accordance 
with the respective provisions of this 
section. *

(2) The Service finds that 
réintroduction of nonessential 
experimental gray wolves, as defined in 
fi)(7) of this section, will further the 
conservation of the species.

(3) No person may take this species in 
the wild in an experimental population 
area except as provided in paragraphs 
(i)(3), (7), and (8) of this section.

(i) Landowners on their private land 
and livestock producers (i.e., producers 
of cattle, sheep, horses, and mules or as 
defined in State and tribal wolf 
management plans as approved by the 
Service) that are legally using public 
land (Federal land and any other public 
lands designated in State and tribal wolf 
management plans as approved by the 
Service) may harass any wolf in an 
opportunistic (the wolf cannot be 
purposely attracted, tracked, waited for, 
or searched out, then harassed) and 
noninjurious (no temporary or 
permanent physical damage may result) 
manner at any time, Provided that such 
harassment is non-lethal or is not 
physically injurious to the gray wolf and 
is reported within 7 days to the Service 
project leader for wolf réintroduction or 
agency representative designated by the 
Service.

(ii) Any livestock producers on their 
private land may take (including to kill 
or injure) a wolf in the act of killing,

wounding, or biting livestock (cattle, 
sheep, horses, and mules or as defined 
in State and tribal wolf management 
plans ̂ s approved by the Service), 
Provided  that such incidents are to be 
immediately reported within 24 hours 
to the Service project leader for wolf 
réintroduction or agency representative 
designated by the Service, and livestock 
freshly (less than 24 hours) wounded 
(tom flesh and bleeding) or killed by 
wolves must be evident Service or Other 
Service authorized agencies will 
confirm if livestock were wounded or 
killed by wolves. The taking of any wolf 
without such evidence may be referred 
to the appropriate authorities for 
prosecution.

(iii) Any livestock producer or 
permittee with livestock grazing 
allotments on public land may receive 
a written permit, valid for up to 45 days, 
from the Service or other agencies 
designated by the Service, to take 
(including to kill or injure) a wolf that 
is in the act of killing, wounding, or 
biting livestock (cattle, sheep, horses, 
and mules or as defined in State and 
tribal wolf management plans as 
approved by the Service), Provided that 
six or more breeding pairs of wolves 
have been documented in the 
experimental population area and the 
Service or other agencies authorized by 
the Service has confirmed that the 
livestock losses were caused by wolves 
and have completed agency efforts to 
resolve the problem. Such take must be 
reported immediately within 24 hours 
to the Service project leader for wolf 
réintroduction or agency representative 
designated by the Service. There must 
be evidence of freshly wounded or 
killed livestock by wolves. Service or 
other Service authorized agencies will 
investigate and determine if the 
livestock were wounded or killed by 
wolves. The taking of any wolf without

such evidence may be referred to the 
appropriate authorities for prosecution

(iv) Potentially affected States and 
tribes may capture and translocate 
wolves to other areas within an 
experimental population area as 
described in paragraph (i)(7), Provided  
the level of wolf predation is negatively 
impacting localized ungulate 
populations at an unacceptable level. 
Such translocations cannot inhibit wolf 
population recovery. The States and 
tribes will define such unacceptable 
impacts, how they would be measured, 
and identify other possible mitigation in 
their State or tribal wolf management 
plans. These plans must be approved by 
the Service before such movement of 
wolves may be conducted.

(v) The Service, or agencies 
authorized by the Service, may 
promptly remove (place in captivity or 
kill) any wolf the Service or agency 
authorized by the Service determines to 
present a threat to human fife or safety.

(vi) Any person may harass or take 
(kill or injure) a wolf in self defense or 
in defense of others, Provided  that such 
take is reported immediately (within 24 
hours) to the Service réintroduction 
project leader or Service designated 
agent. The taking of a wolf without an 
immediate and direct threat to human 
life may be referred to the appropriate 
authorities for prosecution.

(vii) The Service or agencies 
designated by the Service may take 
wolves that are determined to be 
“problem” wolves. Problem wolves are 
defined as wolves that in a calendar 
year attack livestock (cattle, sheep, 
horses, and mules) or as defined by 
State and tribal wolf management plans 
approved by the Service or wolves that 
twice in a calendar year attack domestic 
animals (all domestic animals other 
than livestock). Authorized take 
includes, but is not limited to non-lethal
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measures such as: aversive 
conditioning, nonlethal control, and/or 
translocating wolves. Such taking may 
be done when five or fewer breeding 
pairs are established in a experimental 
population area. If the take results in a 
wolf mortality, then evidence that the 
mortality was nondeliberate, accidental, 
nonnegligent, and unavoidable must be 
provided. When six or more breeding 
pairs are established in the experimental 
population area, lethal control of 
problem wolves or permanent 
placement in captivity will be 
authorized but only after other methods 
to resolve livestock depredations have 
been exhausted. Depredations occurring 
on Federal lands or other public lands 
identified in State or tribal wolf 
management plans and prior to six 
breeding pairs becoming established in 
an experimental population area may 
result in capture and release of the 
female wolf with pups, and her pups at 
or near the site of capture prior to 
October 1. All wolves on private land, 
including female wolves with pups, 
may be relocated or moved to other 
areas within the experimental 
population area if continued 
depredation occurs. Wolves attacking 
domestic animals other than livestock, 
including pets on private land, two or 
more times in a calendar year will be 
relocated. All chronic problem wolves 
(wolves that depredate on domestic 
animals after being moved once for 
previous domestic animal depredations) 
will be removed from the wild (killed or 
placed in captivity). The following three 
criteria will be used in determining the 
status of problem wolves within the 
nonessential experimental population 
area:

(A) There must be evidence of 
wounded livestock or partial remains of 
a livestock carcass that clearly shows 
that the injury or death was caused by 
wolves. Such evidence is essential since 
wolves may feed on carrion which they 
found and did not kill. There must be 
reason to believe that additional 
livestock losses would occur if no 
control action is taken.

(B) There must be no evidence of 
artificial or intentional feeding of 
wolves. Improperly disposed of 
livestock carcasses in the area of 
depredation will be considered 
attractants. Livestock carrion or 
carcasses on public land, not being used 
as bait under an agency authorized 
control action, must be removed or 
otherwise disposed so that it will not 
attract wolves.

(C) On public lands, animal 
husbandry practices previously 
identified in existing approved 
allotment plans and annual operating

plans for allotments must have been 
followed.

(viii) Any person may take a gray wolf 
found in an area defined in paragraph 
(i)(7), Provided  that the take is 
incidental to an otherwise lawful 
activity, accidental, unavoidable, 
unintentional, not resulting from 
negligent conduct lacking reasonable 
due care, and due care was exercised to 
avoid taking a gray wolf. Such taking is 
to be reported within 24 hours to a 
Service or Service-designated authority. 
Take that-does not conform with such 
provisions may be referred to the 
appropriate authorities for prosecution.

fix) Service or other Federal, State, or 
tribal personnel may receive written 
authorization from the Service to take 
animals under special circumstances. 
Wolves may be live captured and 
translocated to resolve demonstrated 
conflicts with ungulate populations or 
with other species listed under the Act, 
or when they are found outside of the 
designated experimental population 
area. Take procedures in such instances 
would involve live capture and release 
to a remote area or placement in a 
captive facility, if the animal is clearly 
unfit to remain in the wild. Killing of 
wolves will be a last resort and is only 
authorized when live capture attempts 
have failed or there is clear 
endangerment to human fife.

(x) Any person with a valid permit 
issued by the Service under § 17.32 may 
take wolves in the wild in the 
experimental population area, pursuant 
to terms of the permit.

(xi) Any employee or agent of the 
Service or appropriate Federal, State, or 
tribal agency, who is designated in 
writing for such purposes by the 
Service, when acting in the Course of 
official duties, may take a wolf from the 
wild within the experimental 
population area, if such action is for:

(A) Scientific purposes;
(B) To relocate wolves to avoid 

conflict with human activities;
(C) To relocate wolves within the 

experimental population areas to 
improve wolf survival and recovery 
prospects;

(D) To relocate wolves that have 
moved outside the experimental 
population area back into the 
experimental population area;

(E) To aid or euthanize sick, injured, 
or orphaned wolves;

(F) To salvage a dead specimen which 
may be used for scientific study; or

(G) To. aid in law enforcement 
investigations involving wolves.

(xii) Any taking pursuant to this 
section must be reported immediately 
(within 24 hours) to the appropriate 
Service or Service-designated agency,

which will determine the disposition of 
any live or dead specimens.

(4) Human access to areas with 
facilities where wolves are confined 
may be restricted at the discretion of 
Federal, State, and tribal land 
management agencies. When five or 
fewer breeding pairs are in an 
experimental population area, land-use 
restrictions may also be employed on an 
as-needed basis, at the discretion of 
Federal land management and natural 
resources agencies to control intrusive 
human disturbance around active wolf 
den sites. Such temporary restrictions 
on human access, when five or fewer 
breeding pairs are established in an 
experimental population area, may be 
required between April 1 and June 30, 
within 1 mile of active wolf den or 
rendezvous sites and would only apply 
to public lands or other such lands 
designated in State and tribal wolf 
management plans. When six or more 
breeding pairs are established in an 
experimental population area, no land- 
use restrictions may be employed 
outside of national parks or national 
wildlife refuges, unless wolf 
populations fail to maintain positive 
growth rates toward population 
recovery levels for 2 consecutivp years. 
If such a situation arose, State and tribal 
agencies would identify, recommend, 
and implement corrective management 
actions within 1 year, possibly 
including appropriate land-use 
restrictions to promote growth of the 
wolf population.

(5) No person shall possess! sell, 
deliver, carry, transport, ship, import, or 
export by any means whatsoever, any 
wolf or part thereof from the 
experimental populations taken in 
violation of the regulations in paragraph 
(i) of this section or in violation of 
applicable State or tribal fish and 
wildlife laws or regulations or the 
Endangered Species Act.

(6) It is unlawful for any person to 
attempt to commit, solicit another to 
commit, or cause to be committed any 
offense defined in this section.

(7) The site for réintroduction is 
within the historic range of the species:

(i) The central Idaho area is shown on 
the following map. The boundaries of 
the nonessential experimental 
population area will be those portions of 
Idaho that are south of Interstate 
Highway 90 and west of Interstate 15, 
and those portions of Montana south of 
Interstate 90, Highway 93 and 12 from 
Missoula, Montana west of Interstate 15.



Federal Register /  Vol. 59, No. 224 /  Tuesday, November 22, 1994 /  Rules and Regulations 6 0 2 8 1

(ii) The Yellowstone Management 
Area is shown on the following map. 
The boundaries of the nonessential 
experimental population area will be 
that portion of Idaho that is east of 
Interstate Highway 15; that portion of 
Montana that is east of Interstate 
Highway 15 and south of the Missouri 
River from Great Falls, Montana, to the 
eastern Montana border; and all of 
Wyoming.

(iii) All wolves found in the wild 
within the boundaries of this paragraph
(i)(7) after the first releases will be 
considered nonessential experimental 
animals. In the conterminous United 
States, a wolf that is outside an

experimental area (as defined in 
paragraph (i)(7) of this section) would 
be considered as endangered (or 
threatened if in Minnesota) unless it is 
marked or otherwise known to be an 
experimental animal; such a wolf may* 
be captured for examination and genetic 
testing by the Service or Service- 
designated agency. Disposition of the 
captured animal may take any of the 
following courses:

(A) If the animal was not involved in 
conflicts with humans and is 
determined likely to be an experimental 
wolf, it will be returned to the 
réintroduction area.

(B) If the animal is determined likely 
to be an experimental wolf and was 
involved in conflicts with humans as 
identified in the management plan for 
the closest experimental area, it may be 
relocated, placed in captivity, or killed.

(C) If the animal is determined not 
likely to be an experimental animal, it 
will be managed according to any 
Service approved plans for that area or 
will be marked and released near its 
point of capture.

(P) If the animal is determined not to 
be a wild gray wolf or if the Service or 
agencies designated by the Service 
determine the animal shows physical or 
behavioral evidence of hybridization 
with other canids, such as domestic 
dogs or coyotes, or of being an animal 
raised in captivity, it will be returned to 
captivity or killed.

(8) The reintroduced wolves will be 
monitored during the life of the project, 
including by the use of radio telemetry 
and other remote sensing devices as 
appropriate. All released animals will 
be vaccinated against diseases and 
parasites prevalent in canids, as 
appropriate, prior to release and during 
subsequent handling. Any animal that is 
sick, injured, or otherwise in need of 
special care may be captured by 
authorized personnel of the Service or 
Service-designated agencies and given 
appropriate care. Such an animal will be 
released back into its respective 
réintroduction area as soon as possible, 
unless physical or behavioral problems 
make it necessary to return the animal 
to captivity or euthanize it.

(9) The status of the experimental 
population will be reevaluated within

the first 3 years, after the first year of 
releases of wolves, to determine future '  
management needs and if further 
réintroductions are required. This 
review will take into account the 
reproductive success and movement 
patterns of the individuals released in 
the area, as well as the overall health 
and fate of the experimental wolves. 
Once recovery goals are met for 
downlisting or delisting the species, a 
rule will be proposed to address 
downlisting or delisting.

(10) The Service does not intend to 
reevaluate the “nonessential 
experimental” designation. The Service 
does not foresee any likely situation 
which would result in changing the 
nonessential experimental status until 
the gray wolf is recovered and delisted 
in the northern Rocky Mountains 
according to provisions outlined in the 
Act. However, if the wolf population 
does not demonstrate positive growth 
toward recovery goals for 2 consecutive 
years, the affected States and tribes, in 
cooperation with the Service, would, 
within 1 year, identify and initiate wolf 
management strategies, including 
appropriate public review and 
comment, to ensure continued wolf 
population growth toward recovery 
levels. All reintroduced wolves 
designated as nonessential experimental 
will be removed from the wild and the 
experimental population status and 
regulations revoked when (i) legal 
actions or lawsuits change the wolves 
status to endangered under the Act or
(ii) within 90 days of the initial release 
date, naturally occurring wolves, 
consisting of two breeding pairs that for 
2 consecutive years have each 
successfully raised two offspring, are 
discovered in the experimental 
population area. The naturally occurring 
wolves would be managed and 
protected as endangered species under 
the Act.

Dated: November 15,1994.
George T. Frampton, Jr.,
Assistant Secretary for Fish and Wildlife and 
Parks.
[FR Doc. 94-28747 Filed 11-18-94; 8:45 am] 
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28 CFR Part 551 
[B O P -1001-F]

RIN 1120—A A00

Pretrial Inmates

AGENCY: Bureau of Prisons, Justice. 
ACTION: Final rule.

SUMMARY: In this document, the Bureau 
of Prisons is amending its rule on 
Pretrial Inmates. Changes made in this 
amendment include the addition of 
provisions for the review of the pretrial 
inmate’s status, the replacement of 
references to waiver of separation, and 
a revision of the definition of “pretrial 
inmate” to clarify that the definition 
does not include an inmate who is 
awaiting sentence once the Bureau has 
received notification of the conviction. 
This document also makes several other 
procedural, editorial, and nomenclature 
changes. This amendment is intended to 
update Bureau of Prisons policy 
regarding pretrial inmates.
EFFECTIVE DATE: November 22,1994. 
ADDRESSES: Office of General Counsel, 
Bureau of Prisons, HOLC Room 754, 320 
First Street, NW., Washington, DC 
20534.
FOR FURTHER INFORMATION CONTACT: Roy 
Nanovic, Office of General Counsel, 
Bureau of Prisons, phone (202) 514- 
6655.
SUPPLEMENTARY INFORMATION: The 
Bureau of Prisons is amending its rule 
on Pretrial Inmates. A final rule on this 
subject was published in the Federal 
Register November 13,1980 (45 FR 
75133). For the convenience of the 
reader, the entire text of the rule is being 
published. A summary of the changes 
follows.

The subpart has been revised to 
remove gender-specific references. In 
addition, various editorial and 
conforming amendments (such as 
revising “pre-trial” to read “pretrial”) 
have been made as necessary. These 
editorial and conforming amendments 
make no change in the intent of the 
regulations.

Section 551.100 is revised for the sake 
of clarity and to include a statement that 
pretrial inmates will be separated, to the 
extent practicable, from convicted 
inmates, The practicability of separation 
is contingent upon the design, structure, 
and operation of the individual 
institution. Where it is not practicable to 
keep all pretrial inmates separate, after 
intake screening and assessment,
Bureau staff may, based upon sound

correctional judgment, permit inmates 
who do not present a risk to the security 
or orderly running of the institution to 
have regular contact with convicted 
inmates. As part of its mandate to 
provide for the care, custody, control, 
treatment, and instruction of inmates, 
the Bureau provides a range of 
programming opportunities to convicted 
inmates. These programming 
opportunities may be made available to 
pretrial inmates if staff determine that 
such would be consistent with 
institution security and good order. 
Pretrial inmates will have the 
opportunity to discuss separation needs 
with staff during intake screening and 
reviews. Previously, the Bureau 
provided for inmates to request a waiver 
of separation. Under this former 
procedure, Bureau staff were still 
responsible for making the 
determination to maintain or not to 
maintain separation for pretrial inmates. 
This revision, therefore, does not lessen 
the Bureau’s commitment to provide for 
the safety of pretrial inmates.

Section 551.101 is revised and 
reorganized for the sake of clarity. New 
paragraph (a) introductory text is 
revised to clarify that “pretrial inmate” 
means a person Who is legally detained 
but for whom the Bureau has not 
received notification of conviction. A 
person who has pleaded or been found 
guilty and who is awaiting sentence is 
not considered to be a pretrial inmate 
once the Bureau has received 
notification of conviction. This change 
is consistent with the provisions of 18 
U.S.C. 3142(i)(2) which states that 
pretrial inmates are to be kept separate, 
to the extent practicable, from persons 
awaiting or serving sentences. New 
paragraph (a)(1) substitutes the phrase 
“deportable alien” for “detained alien” 
to better clarify the intent of this 
paragraph. New paragraph (a)(2) 
specifies which types of mental health 
commitments under 18 U.S.C. Chapter 
313 should be considered as pretrial 
inmates. Inmates who have been 
committed to the Bureau for long-term 
custody and who are not awaiting 
further court proceedings are not 
considered to be pretrial inmates. 
Former paragraph (a)(2) is reworded and 
redesignated as new paragraph (a)(3). 
Paragraph (b) is revised to remove 
administrative references to the 
Judgment and Commitment form. The 
sentencing court uses that form to 
provide notice of conviction to the 
Bureau, ordinarily following imposition 
of sentence. Procedures for receiving 
notice of conviction are included in 
implementing instructions to staff.

Section 551.103 is amended by 
adjusting the codification designations

(former paragraph (a) becomes 
introductory text, and subordinate 
paragraphs (a)(1), (2), etc. become (a),
(b), etc.) for the sake of editorial 
consistency. The nomenclature used in 
the introductory paragraph has been 
revised (the phrase “institutions with 
detention-unit operations” has been 
replaced by the phrase “administrative 
institutions or institutions with 
administrative components housing 
Ü.S. Marshals’ prisoners”). Newly 
designated paragraph (e) is revised to 
remove redundant information 
contained in the Bureau’s rule on Intake 
Screening (see 28 CFR 522, subpart C) 
and to include reference to separation 
advisory. Newly designated paragraph 
(f) is revised to specify that institution 
guidelines governing telephone calls, 
including procedures for making 
unmonitored calls to an attorney, are 
.provided to pretrial inmates rather thaii 
advice on these guidelines. This 
revision ensures that pretrial inmates 
will have complete guidance on the use 
of telephones at their disposal. A new 
paragraph (i) is added to specify that 
pretrial inmates shall have the 
opportunity to waive the right not to 
work, and former paragraph (a)(9) is 
redesignated as new paragraph (j).

Section 551.104 is revised to state 
that, to the extent practicable, pretrial 
inmates will be housed separately from 
convicted inmates.

Section 551.105(a) is revised to clarify 
that staff ordinarily will supervise a 
pretrial inmate as if classified “In” 
custody. There is no change in the 
intent of this section.

Section 551.106 has been revised for 
the sake of clarity. There is no change 
in the intent of this section.

Changes in statutory authority have 
removed provision of good time for 
inmates whose offenses were committed 
after November 1,1987. Consequently 
§ 551.107 is removed, and a new 
§ 551.107 is added containing 
provisions for review of pretrial inmate 
status. These reviews afford pretrial 
inmates the opportunity to discuss with 
staff factors relating to the inmate’s 
detention.

The statute referenced in § 551.109 is 
changed to reflect the current provision. 
The intent of this section is unchanged.

Section 551.110 has been revised to 
remove references to waiver of 
separation. As revised, paragraph (b) 
specifies that pretrial inmates who do 
not participate in religious programs 
with convicted inmates have access to 
other religious programs.

Section 551.111 is revised to indicate 
that the U.S. Marshals Service is also to 
be contacted for comment on a pretrial 
inmate’s marriage request.
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In § 551.112, paragraph (b-) is 
amended to remove reference to waiver 
of separation. As revised, this paragraph 
specifies that pretrial inmates may be 
allowed the opportunity to have access 
to the institution's educational program 
when consistent with institution 
security and good order. Previously, this 
paragraph stated that such inmate may 
have full access. Som e Bureau 
programs, for reasons of institution 
security and good order, may be 
inappropriate for pretrial inmates.

In § 551.113, paragraph fa) has been 
revised to remove reference to waiver of 
separation and to specify that pretrial 
inmates may be allowed the opportunity 
to receive counseling services with 
convicted inmates when consistent with 
institution and good order. Paragraph 
(bl has been revised to specify that staff 
shall ensure that pretrial inmates who 
do not receive counseling services with 
convicted inmates have access to other 
counseling services.

In § 551.115, paragraph fa} has been 
revised to remove reference to waiver of 
separation and to specify that pretrial 
inmates may be allowed the opportunity 
to participate with convicted inmates in 
recreational activities when consistent 
with institution security and good order 
or have access to other recreational 
activities. Paragraph (b) has been 
amended to clarify the intended 
meaning of a pretrial inmate in regular 
population. As revised, paragraph fb} 
now includes a cross reference to 
conditions for pretrial inmates in 
Administrative Detention or 
Disciplinary Segregation. Paragraphs (dl, 
and fe} have been reordered for 
organizational reasons. There is no 
change in the intent of this section.

In $551.116, the word “contmumg" is 
replaced by the word' “serious”.

Because these changes impose no 
further restrictions on inmates, deal 
with agency procedures designed to 
help ensure the continued protection of 
inmates, or conform to statutory 
provisions, the Bureau finds good cause 
for exemption from the provisions of the 
Administrative Procedure Act (5 U S .C . 
553) requiring notice of proposed 
rulemaking, the opportunity for public 
comment, and delay in effective date.. 
Members of the public may submit 
comments concerning this rule by 
writing the previously cited address. 
These comments will be considered but 
will receive no response in the Federal 
Register.

The Bureau, of Prisons has determined 
that this lute is not a significant 
regulatory action fia the purpose of E.O. 
12866; this rule was reviewed by the 
Office of Management and Budget. After 
review of the law and regulations, the
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Director, Bureau of Prisons has certified
that this rule, for the purpose of the 
Regulatory Flexibility Act (Pub. L. 96- 
354}, does not have a significant impact 
on a substantial number of small 
entities.
List of Subjects in 28 CFR Part .55E 

Prisoners.
Kathleen M. Hawk,
Director. Bureau o f Prisons.

Accordingly, pursuant to the 
rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a} and 
delegated to the Director, Bureau of 
Prisons in 26 CFR Q?.96(p), subchapter C 
of 28 CFR chapter V is amended as set 
forth below.
Subchapter o—Institutional Management 

PART 551— MISCELLANEOUS

1. The authority citation for 28 CFR 
551 continues to read as follows:

Authority: 5 U.S.C 301; 18 U.S.C, 1512, 
3621, 3622, 3624, 4001, 4005, 4042,4081. 
4082 (Repealed in part as to offenses 
committed on or after November 1,1987}. 
4161—4166 (Repealed as to offenses 
committed on or after November 1 ,1987). 
5006-5024 (Repealed October 12,1984 as to 
offenses c®mrmtted after that date}, 5039; 28 
U.SvG 509, 510; Pub, L 99-500 (see. 209); 28 
CFR OL95—0.99; Attorney General's August 6, 
1991 Guidelines: for Victim and Witness 
Assistance.

2. In 28 CFR 551, subpart J, consisting 
of §§ 551.100 through 551.120, is 
revised to read as follows:
Subpart J— Pretrial Inm ates 
See.
551.100 Purpose and scope.
551.10-1 Definitions:
551.102 Commitment prior to arraignment.
551.103 Procedure for admission.
551.104 Housing,
551:105 Custody.
551.106 Institutional employment.
551.107 Pretrial inmate reviews.
551.108 Performance pay.
551.109 Community activities.
551.110 Religious programs.
551.111 Marriage.
551.112 Education.
551.113 Counseling.
551.114 Medical, psychiatric and 

psychological.
551.115 Recreation.
551.116 Discipline.
551.117 Access to legal resources.
551.118 Property.
551.119 Release of funds and property of 

pretrial': inmates.
551.120 Visiting.

Subpart J— Pretrial Inmates

§551.100 Purpose and scope.
In addition to convicted inmates, the 

Bureau of Prisons houses persons who 
have not been convicted. Procedures

and practices required for the care, 
custody, and control of such, inmates 
may differ from those established for 
convicted inmates. Pretrial inmates will 
be separated, to the extent practicable, 
from convicted inmates. Except as 
specified by this rule, policies and 
standards applicable to persons 
committed to the custody of the 
Attorney General or the Bureau of 
Prisons apply also to pretrial inmates as 
defined in § 551.101.

§ 551.101 Definitions.
(a) Pretrial inm ate. For purpose of this 

rule, “pretrial inmate” means a person 
who is legally detained but for whom 
the Bureau of prisons has not received 
notification of conviction. Thus, 
“pretrial inmate” ordinarily includes a 
person awaiting trial, being tried, or 
awaiting a verdict.

(1} Civil contem pt, deportabie aliens, 
or m aterial witnesses. For purpose of 
this rule, an inmate committed for civil 
contempt, or as a deportable alien, or as 
a material witness is considered a 
pretrial inmate.

(2) M ental evaluation or treatment.
An inmate committed under Title 18 
U.S.C. Sections 4241 (b) and (d),
4242(a), or 4243(b) fs considered to be
a pretrial inmate, whereas commitments 
under Sections 4243(e), 4244, 4245 or 
4246 are treated as convicted inmates.

(3) C oncurrent fed era l and state 
senten ces. For purpose of this rule, an 
inmate in a status described m 
paragraph (a} introductory text, (a)(1), or
(a)(2) of this section and who is at the 
same time serving a state or federal 
sentence is not considered a pretrial 
inmate.

(b) Convicted inm ate. For purposes of 
this ruie, an individual a court has 
found guilty of an offense punishable by 
law.

§551.102 Commitment prior to 
arraignment.

On receipt of a U.S. Marshal remand, 
the Bureau of Prisons shall accept an 
individual who has not been arraigned 
for commitment as a pretrial inmate, 
provided that the institution has 

-appropriate detention facilities available 
for that individual.

§ 551.103 Procedure for, admission.
Staff in administrative institutions or 

institutions with administrative 
components housing U.S. Marshals’ 
prisoners shall establish procedures for 
admitting a pretrial inmate which 
include, but are not limited to:

(a) Verification of commitment 
papers;

(b) Search of the inmate;
(c) Photographing and fingerprinting.
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(d) Disposition of clothing and 
personal possessions;

(e) Intake screening (including Notice 
of Separation);

(f) Providing institution guidelines 
governing telephone calls (including 
procedures for making unmonitored 
calls to an attorney);

(g) Provisions for personal hygiene, to 
include:

(1) Issue of personal hygiene items;
(2) Issue of clean clothing; and
(3) Opportunity for shower and hair 

care;
(h) Orientation;
(i) Opportunity for waiver of right not 

to work;
(j) Assignment to an appropriate 

housing unit.

§551.104 Housing.
To the extent practicable, pretrial 

inmates will be housed separately from 
convicted inmates.

§551.105 Custody.
(a) Staff ordinarily will supervise a 

pretrial inmate as if classified “In” 
pustody.

(b) Where circumstances warrant, staff 
may supervise a pretrial inmate 
according to procedures for other 
custody levels.

§ 551.106 institutional em ploym ent
Unless a pretrial inmate signs a 

waiver of his or her right not to work, 
the Warden may not require the inmate 
to work in any assignment other than 
housekeeping tasks in the inmate’s own 
cell and in the community living area.

§ 551.107 Pretrial i nmate reviews.
Staff shall conduct regular reviews of 

a pretrial inmate’s status.
(a) Each pretrial inmate shall be 

scheduled for an initial review by the 
unit team within 21 calendar days of the 
inmate’s first arrival at the institution, 
and subsequent reviews shall be 
conducted at least every 90 days.

(b) The inmate shall be notified at 
least 48 hours prior to the inmate’s 
scheduled review.

(c) A pretrial inmate is expected to 
attend these reviews. If the inmate 
refuses to appear, staff shall document 
in the record of the meeting the inmate’s 
refusal and, if known, the reason for 
refusal.

(d) Inmate reviews are to be 
documented on the Pretrial Inmate 
Review Report.

§ 551.108 Perform ance pay.
The Warden may approve a pretrial 

inmate for performance pay and special 
awards.

§ 551.109 Community activities.
(a) The Warden may not grant a 

furlough to a pretrial inmate (18 U.S.C. 
§3622).

(b) In an emergency, staff shall 
facilitate contact with the pretrial 
inmate’s attorney of record, who may 
seek from the court a decision 
concerning release from custody or an 
escorted trip.

(c) Except by order of the court, a 
pretrial inmate may not be considered 
for participation in community 
programs.

§551.110 Religious programs.
(a) When consistent with institution 

security and good order, pretrial 
inmates may be allowed the opportunity 
to participate in religious programs with 
convicted inmates.

(b) Staff shall ensure that pretrial 
inmates who do not participate in 
religious programs with convicted 
inmates have access to other religious 
programs.

§551.111 Marriage.
A pretrial inmate may request 

permission to marry in accordance with 
current Bureau of Prisons policy for 
convicted inmates. Staff shall contact 
the court, U.S. Attorney, U.S. Marshals 
Service, and in the case of an alien, the 
Immigration and Naturalization Service, 
to advise of the marriage request of the 
pretrial inmate and to request their 
comments.

§551.112 Education.
(a) A pretrial inmate may participate 

in correspondence and self-study 
educational courses. Institutional staff 
may also arrange for educational 
assistance to the pretrial inmate through 
the use of contract personnel or 
community volunteers.

(b) When consistent with institution 
security and good order, pretrial 
inmates may be allowed the opportunity 
to have access to the institution’s 
educational program.

§551.113 Counseling.
(a) When consistent with institution 

security and good order, pretrial 
inmates may be allowed the opportunity 
to receive counseling services with 
convicted inmates.

(b) Staff shall ensure that pretrial 
inmates who do not receive counseling 
services with convicted inmates have 
access to other counseling services.

§ 551.114 Medical, psychiatric and 
psychological.

(a) Staff shall provide the pretrial 
inmate with the same level of basic 
medical (including dental), psychiatric,

and psychological care provided to 
convicted inmates.

(b) Staff shall advise the court, 
through.the U.S. Marshal, of medication 
the pretrial inmate receives which may 
alter the inmate’s courtroom behavior.

(c) In event of serious illness or death 
of a pretrial inmate, staff shall notify the 
committing court, U.S. Marshal, U.S. 
Attorney’s Office, the inmate’s attorney 
of record, and the designated family 
member or next of kin.

§551.115 Recreation.
(a) When consistent with institution 

security and good order, pretrial 
inmates may be allowed the opportunity 
to participate with convicted inmates in 
recreational activities. Staff shall ensure 
that inmates who do not participate in 
recreational activities with convicted 
inmates have access to other 
recreational activities.

(b) At a minimum, and except as 
noted in paragraph (d) of this section, 
staff, shall provide the pretrial inmate 
with the following recreational 
opportunities:

(1) One hour daily of outside 
recreation, weather permitting; or

(2) Two hours daily of indoor 
recreation.

(c) Staff shall make recreation 
equipment available to the pretrial 
inmate including, but not limited to, 
physical exercise equipment, books, 
table games, and television.

(d) Staff shall provide the pretrial 
inmate housed in Administrative 
Detention or Disciplinary Segregation 
with exercise as provided by the Bureau 
of Prisons rules on Inmate Discipline. 
(See 28 CFR part 541, subpart B.)

(e) Provisions of paragraphs (b) and
(c) of this section must be carried out 
unless compelling security or safety 
reasons dictate otherwise. Institution 
staff shall document these reasons.

§551.116 D iscipline.
(a) Staff shall require the pretrial 

inmate to abide by Bureau of Prisons 
rules on Inmate Discipline (see 28 CFR 
part 541, subpart B), subject to the 
limitations of § 551.106 of this part.

(b) Staff shall advise the court, 
through the U.S. Marshal, of repeated or 
serious disruptive behavior by a pretrial 
inmate.

§551.117 Access to legal resources.
(a) The Warden shall provide the 

opportunity for pretrial inmate-attorney 
visits on a seven-days-a-week basis.

(b) Staff shall provide pretrial inmates 
with access to legal materials in the 
institution.

(c) Staff shall allow the pretrial 
inmate, upon the inmate’s request, to
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telephone the inmate’s attorney as often 
as resources of the institution allow.

§551.118 Property.
(a) A pretrial inmate may retain 

personal property as authorized for 
convicted inmates housed in 
administrative detention units. (See 28 
CFR part 541, subpart B.)

(b) Staff may store the pretrial 
inmate’s unauthorized personal 
property until the individual is released, 
transferred to another facility, or 
sentenced and committed to a federal 
institution.

(c) Staff may supply the pretrial 
inmate with clothing for .court 
appearances, or the inmate may supply 
his or her own.

§ 551.119 Release of funds and property of 
pretrial inmates.

(a) Staff shall establish procedures 
which allow for the release of funds and 
personal property to pretrial inmates 
released during other than normal 
business hours.

(b) Staff shall ensure that pretrial 
inmates are informed of existing policy

relative to the commissary account and 
the deposit/release of funds.

§551.120 Visiting.

Staff shall allow pretrial inmates to 
receive visits in accordance with the 
Bureau’s rule and local institution 
guidelines on visiting. Staff may allow 
a pretrial inmate special visits to protect 
the inmate’s business interests or to 
help prepare for trial.
[FR Doc 94-28829 Filed 11-21-94; 8:45 amj 
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