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Presidential Determination No. 93-27 of June 24, 1993

Presidential Determination on Drawdown of Department of
Defense Articles and Services for International Disaster As-
sistance in Ecuador

Memcrandum for the Secretary of State [and] the Secretary of Defense

Pursuant to the authority vested in me by section 506(a)(2) of the Foreign
Assistance Act of 1961, as amended, 22 U.S.C. 2318(a)(2) (the “Act"), I
hereby determine that it is in the national interest of the United States
to draw down defense articles from the stocks of the Department of Defense
and defense services of the Department of Defense for the purpose of provid-
ing disaster relief assistance in Ecuador.

Therefore, 1 hereby authorize the furnishing of up to $2 million of defense
articles from the stocks of the Department of Defense and defense services
of the Department of Defense and for the purposes and under the authorities
of Chapter 9 of Part I of the Act.

The Secretary of State is authorized and directed to report this determination
to the Congress immediately and to arrange for its publication in the Federal
Register.

THE WHITE HOUSE,
Washington, June 24, 1993.
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5 CFR Part 831
RIN 3206-AB77

Civil Service Retirement System;
Disability Retirement

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

suMMARY: The Office of Personnel
Management (OPM) is revising its Civil
Service Retirement System (CSRS)
regulations concerning disability
retirement. Current regulations do not
clearly state the conditions under which
OPM finds a disability annuitant
recovered from the disabling condition
or restored to earning capacity. The
regulations address these issues and
consolidate current CSRS disability
retirement regulations. These
regulations do not affect the Federal
Employees Retirement System (FERS).
EFFECTIVE DATE: October 22, 1993. '

FOR FURTHER INFORMATION CONTACT:
H.T. Newland, (202) 606-0299.

SUPPLEMENTARY INFORMATION: On March
30, 1990, OPM published (55 FR 11933)
proposed regulations and requested
comments on those proposed
regulations to revise the CSRS disability
retirement regulations. We received 20
comments on the proposed regulations.
There were seven comments submitted
by Members of Congress, four from
national employee organizations, two
from local units of employee
organizations, one from an agency, and
six from individuals.

Matters Not Subject to Regulation

One commenter suggested that
individuals who become eligible for a
discontinued service retirement annuity
as a result of termination of a disability
annuity have their new annuities

computed on the basis of current
salaries. Three commenters suggested
that individuals subject to 7%2%
retirement deductions (such as law
enforcement officers and firefighters)
have 2% of those deductions refunded
if they retire on disability and have their
annuity computed under the disability
formula. One commenter suggested that
individuals retiring on disability be
permitted to make an election under the
Alternative Form of Annuity program.
Another commenter suggested that
certain types of overtime pay be
included for annuity computation and
restoration to earning capacity purposes.
All of these suggested changes are
beyond the scope of regulatory change,
and would require legislation.

Section 831.1204

Two commenters suggested the
deletion of § 831.1204(b) of the
proposed regulations (changed to
§ 831.1204(c) in the final regulation).
This provision merely restates the
existing provision that filing a disability
retirement application will not preclude
or delay any other appropriate
personnel action by the employing
agency. Agencies have had, and
continue to have, the right to defer
action on other personnel actions
pending a decision on a disability
retirement application, but are not
required to do so. Therefore, to clarify
the matter, we have added an additional
sentence to explicitly state that the
agency may consider that the
application is pending when deciding
what other action is appropriate.

However, we decline to accept the
suggestion that agencies be required to
retain individuals who have filed
disability retirement applications. To do
so would create an unwarranted
obstacle to an agency's pursuit of a
personnel action, allowing an emplaoyee
to effectively freeze the action by filing
for disability retirement, thus resulting
in specious disability retirement
applications being filed solely to delay
separations.

One commenter suggested that we
restore the previous provision that we
may consider “‘informal claims” as
timely filed. We have done so, as
§831.1204(b).

Section 831.1207

Several commenters suggested that
the word “ensure” in § 831.1207(b) be
changed to “‘affect,” to make the

sentence read: “(w)ithdrawal of a
disability retirement application does
not affect the individual's continued
employment.” The same commenters
also suggested that the second sentence
of that subsection (stating that the
employing agency must decide whether
it is appropriate to continue the
individual's employment) be deleted.
Such changes would not be consistent
with appropriate personnel policy. If,
for example, an employee withdraws his
or her disability retirement application
and the employee’s performance is
unacceptable, the agency should
proceed to remove or demote the
employee.

With regard to § 831.1207(c), two
commenters suggest that the subsection
be amended to require that applicants
be informed in writing that OPM
considers voluntary acceptance of a
permanent position in which the
employee has civil service retirement
coverage, including a position at a lower
grade or pay level, to be a withdrawal
of the employee’s disability retirement
application. This suggestion goes to the
voluntariness of the acceptance of the
position at the lower grade or pay level,
rather than the disability retirement
process, and is thus inappropriate for
inclusion in these regulations.
Nevertheless, we agree that this
information should be transmitted to the
employee, and have already
incorporated a requirement to do so in
Federal Personnel Manual Supplement
830~1, at section 60A2.1-51

Section 831.1208

Sixteen commenters questioned the
proposed provisions to allow OPM to
base a finding of recovery upon
employment by a non-Federal employer
or self-employment where the duties of
the work performed have physical and/
or mental requirements that resemble or
exceed those of the position from which
the annuitant retired (see § 831.1208(e)
of the proposed regulations). The
comments were generally based upon a
misimpression that the proposal was
intended to provide a basis, other than
those in existing statute, upon which to
find individuals recovered based upon
work that is dissimilar to that performed
while in Government service even if the
annuitant was not actually recovered
from the disability upon which the
retirement was based.
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It is almost tautological to say that an
annuitant able to perform duties with
the same requirements as those of the
position from which the annuitant
retired is no longer suffering from the
disability. If OPM becomes aware that
an individual is performing such a job,
the regulations permit OPM to order a
medical or other examination at any
time to determine the facts relative to
the nature and degree of disability. That
authority in these new regulations is
unchanged from the existin ulation.

Further, in evaluating me%irggl

documentation, OPM is not required to
consider the evidence in a vacuum. If
the annuitant's actual activities are
inconsistent with apparent limitations
reflected in medical documentation,
OPM is free to further develop the case
as needed to resolve the apparent
conflict. Thus, in view of the confusion
on the part of commenters and the fact
that further regulatory authority is not
actually needed, we have withdrawn
this proposal as unnecessary,

Three commenters alsﬁigljected to
§831.1208(f) of the proposed
regulations, which would perr. it
findings of recovery based on voluntary
requests if the record does not contain
medical documentation demonstrating
that the annuitant is mentally
incompetent, The objection is that this
would constitute a new form of recovery
outside of the statutory provisiouns.

In actuality, this is just a statement of
a form of evidence acceptable to mexe
a finding of recovery under the existing
statutory provisions, It is intended to
remove a burden for those annuitants
who are recovered; it is entirely
voluntary; and it can only be initiated
by an annuitant whom the record does
not show to be incompetent. We see no
benefit to anyone in requiring a
recovered annuitant to go to the trouble
and expense of obtaining new medical
documentation to be found recovered, if

he or she wishes to be so found.

Section 831.1209

Several commenters suggested that
the restoration to earning capacity
provisions are overly complex. While
some of the material is detailed, the
provisions involved are not simple, and
less complex regulations would not
adequately cover the matters involved.
We have included detailed definitions
and instructions only where actual
experience has demonstrated them to be
necessary. We have modified the
provisions dealing with setting the
current rate of pay to accommodate the
changes in pay setting which have
occurred since the regulations were
proposed, and to make other minor
changes to improve clarity.

Two employee organizations
suggested that we require annuitants to
annually furnish OPM with a copy of
their Federal income tax returns, and
follow Internal Revenue Service
definitions of earned income. Income
tax returns generally contain a great deal
of personal information which is not
relevant to determining earned income.
While there are circumstances where
submission of all or part of a Federal
income tax return may be the best way
to ascertain earned income, to require
the submission of a return in every case
would be an invasion of privacy which
is not warranted, and we decline to
require it.

owever, we are greatly concerned
with improving earned income
determinations, so that there will be a
simple and objective means of
determining earned income applicable
to as many cases as possible. Towards
that end, and in response to the
employee organization suggestions that
we use Federal tax rules to simplify the
matter, the regulations provide that all
income which is subject to Federal
employment taxes (i.e., social security
amf Medicare taxes) or self-employment
taxes constitutes earned income.

That rule will deal with nearly all

questions as to whether income should

be counted towards determining
restoration to earning capacity.

Unfortunately, there are some situations
which that rule will not cover, because

even though certain income may have
been earned, these taxes have not been
paid. These include, but are not limited
to, situations involving income earned
outside of the United States
(particularly in the case of foreign
nationals), earned income in excess of
the statutory limits on which these taxes
are based, earned income of certain
members of the clergy and religious
workers, earned income of certain State
and local employees, self-employment
income whi
for purposes of the self-employment
taxes, and earned income on which
taxes should have been paid but were
not, It is therefore necessary to retain
the admittedly complex proposed
regulations to cover the relatively small
number of such cases. To be equitable
to all disability annuitants, we cannot
accept definitions of income which
could cover two similarly situated
annuitants and result in one being
found restored to earning capacity and
the other not.

has been set off by losses

With regard to specific suggestions for

this section, one commenter asks that
“‘employer-employee relationship,”

used in § 831.1209(c)(1) be defined in
§831.1202. That regulation states that
the normal common-law rules will be

= sy

applied. It is unnecessary to further
define this relationship.

One commenter suggests that the
section make more detailed reference to
the Postal Service pay system. Since it
is clear that the pay system used for
restoration to earning capacity will be
that under which the annuitant was
employed at retirement, it is
unnecessary to make reference to
specific pay systems unless they contain
unusual provisions which require
clarification, as in the case of
§831,1209(b)(3).

One commenter objects to
§ 831.1209(e)(3) as being inequitable.
That provision provides that
expenditures for the personal benefit of
an annuitant who is a business owner
may not be excluded from consideration
of earned income even if they are
deductible from the taxable incoms of
the business. We believe this provision
is fair, because it would be inequitable
to permit business owners an unfair
advantage in income consideration.

Two commenters object to
§ 831.1209(g)(2)(iii), which would have
rovided that permissible deductions
om income involving services
performed by family members may be
deducted only if the amount claimed
does not exceed the Federal minimum
hourly rate in effect on December 31 of
the calendar year in which claimed and
the number of hours did not exceed 40
hours a week. While such situations are
highly subject to abuses, we agree that
the proposed standard would have been
to strict, and we have revised the
regulations.
nder the revised regulations, claims
involving services performed by a
family member or other individual
directly employed by the annuitant may
be deducted only if a true employer-
employee relationship exists between
the annuitant and the employed
individual, and the amount claimed as
an expense does not exceed the local
market rate of payment to individuals
who provide similar services. The
regulations provide that it is the
responsibility of the annuitant to
provide evidence demonstrating that an
em({)loger-em loyee relationship exists,
and what the local market rate is for
such services.

Section 831.1212

One commenter suggested that the
word “deduct” be changed to “reduce”
in § 831.1212(i) (now §831.1212(h)),
which suggestion we have adopted.
That section provides that when OPM
reinstates an employee’s disability
annuity, the agency must offset the
employee’s pay by the amount of
annuity allocable to the period of
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employment, unless the annuitant is
exempted from this requirement under
the provisions of 5 U.S.C. 8344(i). The
offset begins on the date of OPM'’s
determination of eligibility for
reinstatement. The pertinent sentence
now provides that: “OPM must reduce
any retroactive payment of annuity for
a period of employment with an agency
before that date by the amount of pay
earned during that period.”

Miscellaneous

One commenter inquired why
language regarding reassignment of
Postal Service employees was moved
from the definition of “disabled” and
“disability” to the definition of “‘vacant
position.” The change was solely for the
improvement of clarity, and no
substantive change was intended.

That commenter also suggested that
the regulations would be improved if
they required employing agencies to
notify employees of the regulatory
provisions. We agree that agencies
should properly counsel employees.
The Federal Personnel Manual includes
instructions issued for this purpose,
with appropriate references to the
regulations,

E.O. 12991, Federal Regulation

I have determined that this is nota
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that, within the scope of the
Regulatory Flexibility Act, these
regulations will not have a significant
economic impact on a substantial
number of small entities because they

affect only Federal employees and
retirees,
List of Subjects in 5 CFR Part 831
Administrative practice and
procedure, Alimony, Claims, Disability
benefits, Firefighters, Government
employees, Income taxes,
Intergovernmental relations, Law
enforcement officers, Pensions,
Reporting and recordkeeping
requirements, Retirement.
Office of Personnel Management.
Patricia W, Lattimore,
Acting Deputy Director.
Accordingly, OPM is amending 5 CFR
part 831 as follows:

PART 831—RETIREMENT
1. The authority citation for part 831
continues to read in part as follows:
Authority: 5 U.S.C. 8347 * * *

2. Section 831.501 is revised to read
as follows:

§831.501 Time for filing applications.

Employees or Members who are
eligible for retirement must file a
retirement application with their
agency. Former employees or Members
who are eligible for retirement must file
a retirement application with OPM. The
application should not be filed more
than 60 days before becoming eligible
for benefits. If the application is for
disability retirement, the applicant and
the employing agency should refer to
subpart L of this part.

§831.502 [Removed]
3, Section 831.502 is removed.

§§831.503 and 831.504 [Redesignated as
§§831.502 and 831.503]

4. Sections 831.503 and 831.504 are
redesignated as §§ 831.502 and 831.503,
respectively.

5. In the newly redesignated
§831.503, paragraph (b)(3)(ii) is revised
to read as follows:

§831.503 Retirement based on Involuntary
separation.
*® * - * L
* * *
3) * " "

(ii) Within the employee’s commuting
area as defined in § 831.1202 of this
part, unless geographic mobility is a
condition of the employee’s -
employment;

- - L L -

6. Subpart L of part 831 is revised to

read as follows:

Subpart L—Disability Retirement

Sec.

831.1201 Introduction.

831.1202 Definitions.

831.1203 Basic requirements for disability
retirement.

831.1204 Filing disability retirement
applications: General.

831.1205 Agency-filed disability retirement
applications.

831.1206 Evidence supporting entitlement
to disability benefits.

831.1207 Withdrawal of disability
retirement applications.

831.1208 Termination of disability annuity
because of recovery.

831.1209 Termination of disability annuity
because of restoration to earning
capacity.

831.1210 . Annuity rights after a disability
annuity terminates.

831.1211 Reemployment of disability
annuitants.

831.1212 Reinstatement of disability
annuity.

$31.1213 Administrative review of OPM
decisions.

Subpart L—Disabllity Retirement

§831.120 Introduction.
This subpart sets out the requirements
an employee must meet to qualify for

disability retirement, how an employee
applies for disability retirement, how an
agency applies for disability retirement
for an employee, when a disability
annuity ends, an individual’s retirement
rights after the disability annuity ends,
and the effect of reemployment in the
Federal service on a disability
annuitant,

§831.1202 Definlitions.

As used in this subpart—

Accommodation means an adjustment
made to an employee's job or work
environment that enables the employee
to perform the duties of the position.
Reasonable accommodation may
include modifying the worksite;
adjusting the work schedule;
restructuring the job; obtaining or
modifying equipment or devices;
providing interpreters, readers, or
personal assistants; and reassigning or
retraining the emplt:g'ee.

Basic pay means the pay an employee
receives that is subject to civil service
retirement deductions. The definition is
the same as the definition of “basic pay"
under 5 U.S.C. 8331(3).

Commuting area means the
geographic area that usually constitutes
one area for employment purposes. It
includes a population center (or two or
more neighboring ones) and the
surrounding localities in which people
live and can reasonably be expected to
travel back and forth daily from home
to work in their usual employment.

Disabled and disability mean unable
or inability, because of disease or injury,
to render useful and efficient service in
the employee’s current position, orin a
vacant position in the same agency at
the same grade or pay level for which
the individual is qualified for
reassignment.

Examination and reexamination mean
an evaluation of evidentiary material
related to the question of disability.
Unless OPM exercises its choice of a
physician, the cost of providing medical
documentation rests with the employee
or disability annuitant, who must
provide any information OPM needs to
make an evaluation.

Medical condition means a health
impairment resulting from a disease or
injury, including a psychiatric disease,
This is the same degnition of “medical
condition” as in § 339.104 of this
chapter.

edical documentation and
documentation of a medical condition
mean a statement from a licensed
physician or other appropriate
practitioner that provides information
OPM considers necessary to determine
an individual's entitlement to benefits
under this subpart. Such a statement
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must meet the criteria set forth in
§339.104 of this chapter.

Permanent position means an
appointment without time-limitation.

Physician and practitioner have the
same meanings given in § 339.104 of
this chapter.

Quali};'ed for reassignment means able
to meet the minimum requirements for
the grade and series of the vacant
position in question.

Same grade or pay level means, in
regard to a vacant position within the
same pay system as the employee
currently occupies, the same grade and
an equivalent amount of basic pay. A
position under a different pay system or
schedule is at the “same pay level” if
the representative rate, as defined in
§532.401 of this chapter, equals the
representative rate of the employee’s
current position.

Useful and efficient service means (1)
acceptable performance of the critical or
essential elements of the position; and
(2) satisfactory conduct and attendance.

Vacant position means an unoccupied
position of the same grade or pay level
and tenure for which the employee is
qualified for reassignment that is
located in the same commuting area and
is serviced by the same appointing
authority of the employing agency. The
vacant position must be full time, unless
the employee’s current position is less
than full time, in which case the vacant
position must have a work schedule of
no less time than that of the current
position. In the case of an employee of
the United States Postal Service, a
vacant position does not include a
position in a different craft or a position
to which reassignment would be
inconsistent with the terms of a
collective bargaining agreement
covering the employee.

§831.1203 Basic requirements for
disabllity retirement.

(a) Except as provided in paragraph
(b) of this section, the following
conditions must be met for an
individual to be eligible for disability
retirement:

(1) The individual must have
completed at least 5 years of civilian
service that is creditable under the Civil
Service Retirement System.

(2) The individual must, while
employed in a position subject to the
Civil Service Retirement System, have
become disabled because of a medical
condition, resulting in a service
deficiency in performance, conduct, or
attendance, or if there is no actual
service deficiency, the disabling
medical condition must be incompatible
with either useful and efficient service
or retention in the position.

(3) The disabling medical condition
must be expected to continue for at least
1 year from the date the application for
disability retirement is filed.

(4) The employing agency must be
unable to accommodate the disabling
medical condition in the position held
or in an existing vacant position.

(5) An application for disability
retirement must be filed with the Office
of Personnel Management (OPM) before
the employee separates from service, or
within 1 year thereafter. This time limit
can be waived only in certain instances
explained in § 831.1204.

(b) A National Guard technician who
is retiring under the special provisions
of 5 U.S.C. 8337(h) is not required to
meet the conditions given in paragraphs
(a) (2), (3), and (4) of this section.
Instead, the individual must be disabled
for membership in the National Guard
or for the military grade required to hold
his or her position and meet the other
eligibility requirements under 5 U.S.C.
8337(h)(2).

§831.1204 Flling disabliity retirement
applications: General.

(a) An employee or Member who is
retiring on account of disability must
file an application for annuity with
OPM before separation from the service
or within 1 year thereafter. OPM may
waive this time limit if the employse or
Member was mentally incompetent on
the date of separation or within 1 year
thereafter; in this case the individual or
his or her representative may file the
application with OPM within 1 year
after the date the individual regains
competency or a court appoints a
fiduciary, whichever is earlier.

(b) An application for annuity which
is on an inappropriate form, or on an
appropriate form inadequately or
incompletely executed, and which is
received by OPM within 1 year of
separation may be accepted as an
informal claim for purposes of meeting
the timeliness requirement.

(c) An employee’s application for
disability retirement will not preclude
or delay any other appropriate
personnel action by the employing
agency. However, an agency may
properly consider the existence of a
pending disability retirement
application when deciding whether and
when to take other personnel actions.

§831.1205 Agency-filed disability
retirement applications.

(a) Basis for filing an application for
an employee. An agency must file an
application for disability retirement of
an employee who has 5 years of civilian
Federal service when all of the
following conditions are met:

(1) The agency has issued a decision
to remove the employee;

(2) The agency concludes, after its
review of medical documentation, that
the cause for unacceptable performance,
attendance, or conduct is disease or
injury;

(3) The employee is institutionalized,
or the agency concludes , based on a
review of medical and other
information, that the employee is
incapable of making a decision to file an
application for disability retirement;

(4) The employee has no personal
representative or guardian; and

(5) The employee has no immediate
family member who is willing to file an
application on his or her behalf.

(b) Agency procedures. (1) When an
agency issues a decision to remove an
employee and not all of the conditions
described in paragraph (a) of this
section have been satisfied, but the
removal is based on reasons apparently
caused by a medical condition, the
agency must advise the employee in
writing of his or her possible eligibility
for disability retirement,

(2) If the agency is filing a disability
retirement application on the
employee’s behalf, the agency must
inform the employee in writing at the
same time it informs the employee of its
removal decision, or at any time before
the separation is effected, that—

(i) The agency is submitting a
disability retirement application on the
employee's behalf to OPM;

(ii) The employee may review any
medical information in accordance with
the criteria in § 294.106(d) of this
chapter; and

(iii) The action does not affect the
employee’s right to submit a voluntary
application for retirement under this
part.

(3) When an agency submits an
application for disability retirement to
OPM on behalf of an employee, it must
provide OPM with copies of the
decision to remove, the medical
documentation, and any other
documents needed to show that the
cause for removal is due to a medical
condition. Following separation, the
agency must provide OPM with a copy
of the documentation of the separation.

(c) OPM procedures. (1) OPM will not
act on any application for disability
retirement filed by an agency on behalf
on an employee until it receives the
appropriate documentation of the
separation. When OPM receives a
complete application for disability
retirement under this section, it will
notify the former employee that it has
received the application, and that he or
she may submit medical documentation.
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0PM will determine entitlement to
disability benefits under § 831.1206.

(2) OPM will cancel any disability
retirement when a final decision of an
administrative authority or court
reverses the removal action and orders
the reinstatement of an employee to the
agency rolls.

§831,1206 Evidence supporting
entitiement to disablility benefits.

(a) Evidence to support disability
retirement application. (1) Before OPM
determines whether an individual meets
the basic requirements for disability
retirement under § 831.1203, an
applicant for disability retirement or the
employing agency must submit to OPM
the following forms included in
Standard Form 2824, “Documentation
in Support of Disability Retirement
Application:"

(1) Standard Form 2824A—
“Applicant’s Statement;"

(ii) Standard Form 2824B—
“Supervisor's Statement;"

(iii) Standard Form 2824D—"Agency
Certification or Reassignment and
Accommodation Efforts;” and

(iv) Standard Form 2824E—
"Disability Retirement Application
Checklist.”

(2) Standard Form 2824C—
"Physician’s Statement” and the
supporting medical documentation may
be submitted directly to OPM.

(3) The applicant, or the employing
agency, must also obtain and submit
additional documentation as may be
required by OPM to determine
entitlement to the disability retirement
benefit.

(4) Refusal by the applicant,
physician, or employing agency to
submit the documentation OPM has
determined is necessary to decide
eligibility for disability retirement is
grounds for disallowance of the
application.

h) OPM procedures for processing a
disability retirement application. (1)
OPM will review the documentation
submitted under paragraph (a) of this
section in support of an application for
disability retirement to determine
whether the applicant has met the
conditions stated in § 831.1203 of this
part. OPM will issue its decision in
writing to the applicant and to the
employing agency. The decision will
include a statement of the findings and
conclusions, and an explanation of the
right to request consideration under
§831.109 of this part.

(2) OPM may rescind a decision to
allow an application for disability
retirement at any time if there is an
indication of error in the original
decision, such as fraud or misstatement

of fact, or if additional medical
documentation is needed. The written
notification will include a statement of
the findings and conclusions, and an
explanation of the right to request
reconsideration under § 831.109 of this

(c) Medical examination. OPM may
offer the applicant a medical
examination when it determines that
additional medical evidence is
necessary to make a decision on an
application. The medical evaluation
will be conducted by a medical officer
of the United States or a qualified
physician or board of physicians
designated by OPM. Tie applicant's
refusal to submit to an examination is
grounds for disallowance of the
application.

d) Responsibility for providing
evidence. It is the responsibility of the
applicant to obtain and submit
documentation that is sufficient for
OPM to determine whether there is a
service deficiency, caused by disease or
injury, of sufficient degree to preclude
useful and efficient service, or a medical
condition that warrants restriction from
the critical task or duties of the position
held. It is also the responsibility of the
disability annuitant to obtain and
submit evidence OPM requires to show
continuing entitlement to disability
benefits.

§831.1207 Withdrawal of disability
retirement applications.

(a) OPM will honor, without question,
an applicant's request to withdraw an
employee-filed disability retirement
application if it receives the withdrawal
request before the employing agency has
separated the current employee, or, if
the employee has already separated
from the service, the withdrawal request
is received before the official notice of
approval has been issued by OPM.
Similarly, OPM will honor, without
question, an agency's request to
withdraw an agency-filed disability
retirement application if it receives the
withdrawal request before the employee
has separated from the service. Once the
request to withdraw the application is
accepted, an applicant must reapply to
receive any further consideration.

(b) Withdrawal of a disability
retirement application does not ensure
the individual's continued employment.
It is the employing agency’s
responsibility to determine whether it is
appropriate to continue to employ the
individual.

(c) OPM considers voluntary
acceptance of a permanent position in
which the employee has civil service
retirement coverage, including a
position at a lower grade or pay level,

to be a withdrawal of the employee’s
disability retirement application. The
employing agency must notify OPM
immediately when an applicant for
disability retirement accepts a position
of this type.

(d) OPM also considers a disability
retirement application to be withdrawn
when the agency reports to OPM that it
has reassigned an applicant or an
employee has refused a reassignment to
a vacant position, or the agency reports
to OPM that it has successfully
accommodated the medical condition in
the employee’s current position
Placement consideration is limited only
by agency authority and can occur after
OPM's allowance of the application up
to the date of separation for disability
retirement. The employing agency must
notify OPM immediately if any of these
events occur.

(e) After OPM allows a disablity
retirement application and the
employee is separated, the application
cannot be withdrawn. However, an
individual entitled to a disability
annuity may decline to accept all or any
part of the annuity under the waiver
provisions of 5 U.S.C. 8345(d) or request
to be found medically recovered under
§831.1208(e) of this part.

§831.1208 * Termination of disability
annuity because of recovery.

(a) Each annuitant receiving disability
annuity from the Fund shall be
examined under the direction of OPM at
the end of 1 year from the date of
disability retirement and annually
thereafter until the annuitant becomes
60 years of age unless the disabilty is
found by OPM to be permanent in
character. OPM may order a medical or
other examination at any time o
determine the facts relative to the nature
and degree of disability of the annuitant
Failure to submit to reexamination shall
result in suspension of annuity.

(b) A disability annuitant may request
medical reevaluation under the
provisions of this section at any time.
OPM will reevaluate the medical
condition of disability annuitants age 60
or over only on their own request.

(c) Recovery based on medical
documentation. When an examination
or reevaluation shows that a disability
annuitant has medically recovered from
the disability, OPM will terminate the
annuity effective on the first day of the
month beginning 1 year after the date of
the medical examination showing
recovery.

(d) Recovery based on reemployment
by the Federal Government.
Reemployment by an agency at any time
before age 60 is evidence of recovery if
the reemployment is in a permanent




49182 Federal Register / Vol. 58, No. 182 / Wednesday, September 22,

1993 / Rules and Regulations

position at the same or higher grade or
pay level as the position from which the
disability annuitant retired. The
permanent position must be full-time
unless the position the disability
annuitant occupied immediately before
retirement was less than full-time, in
which case the permanent position must
hava a work schedule of no less time
than that of the pesition from which the
disability annuitant retired. In this
instance, OPM needs no medical
documentation to find the annuitant
recovered. Disability annuity payments
will terminate effective on the first day
of the month following the month in
which the recovery finding is made
under this paragraph.

(e) Recovery based on a voluntary
request. OPM will honor a written and
signed statement of medical recovery
voluntarily filed by a disability
annuitant when the medical
documentation on file does not
demonstrate that the annuitant is
mentally incompetent. OPM needs no
other documentation to find the
annuitant recovered. Disability annuity
gayments will terminate effective on the

rst day of the month beginning 1 year
after the date of the statement. A
disability annuitant can withdraw the
statement only if the withdrawal is
received by OPM before annuity
payments terminate.

f) When an agency reemploys a
recovered disability annuitant at any
grade or rate of pay within the 1-year
period pending termination of the
disability retirement benefit under
paragraph (c), (d), or (e) of this section,
OPM will terminate the annuity
effective on the date of reemployment.

§831.1209 Termination of disability
annuity because of restoration to earning
capacity.

(a) Restoration to earning capacity. If
a disability annuitant is under age 60 on
December 31 of any calendar year and
his or her income from wages or self-
employment or both during that
calendar year equal at least 80 percent
of the current rate of basic pay of the
position occupied immediately before
retirement, the annuitant's earning
capacity is considered to be restored.
The disability annuity will terminate on
the June 30 after the end of the calendar
year in which earning capacity is
restored. When an agency reemploys a
restored disability annuitant at any
grade or rate of pay within the 180-day
waiting period pending termination of
the disability retirement benefit, OPM
will terminate the annuity effective on
the date of reemployment.

(b) Current rate of basic pay for the
position occupied immediately before

retirement. (1) A disability annuitant’s
income for a calendar year is compared
to the gross annual rate of basic pay in
effect on December 31 of that year for
the position occupied immediately
before retirement. The income for most
disability annuitants is based on the rate
for the grade and step which reflects the
total amount of basic pay (both the
grade and step and any additional basic
pay) in effect on the date of separation
from the agency for disability
retirement. Additional basic pay is
included subject to the premium pay
restrictions of 5 U.S.C. 5545 (c)(1) and
(c)(2). A higher grade and step will be
established if it results fromi using either
the date of application for disability
retirement or the date of reasonable
eccommodation, as adjusted by any
increases in basic pay that would have
been effected between each respective
date and the date of final separation,
Use of these two alternative pay setting
methods is subject to paragraph (b)(1) (i)
and (i) of this section. The highest
grade and step established as a result of
setting pay under the normal method
and the two altemative methods is
designated as the rate of basic pay for
the position occupied immediately
before retirement and applies only to
restoration to earning capacity
decisions. In cases involving use of
either of the two alternative pay setting
methods, the determination of the rate
of basic pay for the position occupied
immediate{ before retirement is made
by the employing agency at the time the
disability retirement is allowed. OPM
must review the rate so determined to
establish whether the correct rate has
been established, and will inform the
employee of the proper rate at the time
the disability annuity is awarded. This
rate of basic pay becomes the basis for
all future earning capacity
determinations.

(i) The “date of application for
disability retirement"” is the date the
application is signed by the authorized
official of the employing agency
immediately before forwarding the
application to OPM.

ii) The *“date of reasonable
accommodation” is the date of the
employing agency's notice of reasonable
accommodation to an employee’s
medical condition (as a result of its
review of medical documentation)
which results in a reduction in the rate
of basic pay. The use of the date of
masonabgz accommodation to establish
the rate of basic pay for the position
held at retirement is subject to the
following conditions:

(A) The date of the employing
agency’s natice to provide
accommedation is no more than 1 year

before the date the disability retirement
application is signed by the authorized
official in the employing agency
immediately before forwarding it to
OPM; and

(B) A complete record of the date of
the personnel decision, the medical
documentation substantiating the
existence of the medical condition, and
the justification for the accommodation
is established in writing and included at
the time the agency submits the
application for disability retirement.
OPM will review the record to
determine whether the medical
documentation demonstrates that the
medical condition existed at the time of
the accommodation and warranted the
accommodation made.

(2) In the case of an annuitant whose
basic pay rate on the date determined
under paragraph (b)(1) of this section
did not match a specific grade and step
in a pay schedule:

(i) For those retiring from a merit pay
position, a position for which a special
pay rate is authorized (except as
provided in paragraph (b){2)(ii) of this
section), or any other position in which
the rate of basic pay is not equal to a
grade and step in & pay scheduls, the
grade and step will be established for
this purpose at the lowest step in the
pay schedule grade that is equal to or
greater than the actual rate of basic pay
payable. This rule will not be applied
when the rate exceeds that of the
schedule applicable to the organization
from which the individual retired, when
there is no existing apposite schedule
with grades and steps, or in other
organizations which are excluded from
coverage of schedules with grades and
steps, as in the case of pay systems
using pay bands.

(ii? l?or those retiring with a retained
rete of basic pay or from a position for
which a special pay rate is in effect but
whose rate of basic pay exceeds the
highest rate payable in the pay schedule
grade applicable to the position held,
the grade and step is established for this
purpose in the grade in the schedule
that is closest to the grade of the
position held and within which the
amount of the retained pay falls. The
step is established for this purpose at
the lowest step in that grade which
equals or exceeds the actual rate of pay
payable.

iii) When the pay system under
which an annuitant retired has been
either modified or eliminated since the
individual retired, the individual will
be treated as if he or she had been
employed at their retirement grade and
step at the time of the system 8,
and will be deemed to have been placed
under the new system using whatever
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rules would have been applicable at that
time. This will only apply when a pay
system has been abolished or modified,
and not when the grade and step of a
position has been modified subsequent
to retirement by reclassification or other
action, in which case the grade and step
in effect at the time of retirement will
control,

(iv) If using the above rules it is not
possible to set a grade and step for
computing the current rate of pay, then
if possible the current rate of pay will
be set using the relative position in the
range of pay applicable to the position
from which the individual retired. For
example, if at the time of retirement the
rate of pay was $75,000 in a range from
$70,000 to $90,000, for all future
determinations, the current rate of pay
would be 25% up the new pay range
from the bottom. If the new range was
$96,000 to $120,000, then the new
current rate of pay would be $102,000
(896,000 plus 0.25 times $24,000
($120,000 minus $96,000)).

(v) In those cases, such as of some
former Congressional staff employees
and others whose pay is not set under
a formal system, where none of the
above guidelines will yield a current
rate of pay, OPM will ascertain the
current rate of pay after consultation
with the former employing organization,
or successor organization.

(3) For annuitants retiring from the
United States Postal Service, only cost-
of-living allowances subject to civil
service retirement deductions are
included in determining the current rate
of basic pay of the position held at
retirement.

(c) Income. Earning capacity for the
Eurposes of this section is demonstrated

y an annuitant’s ability to earn post-
retirement income in a calendar year
through personal work efforts or
services. The total amount of income
from all sources is used to determine
earning capacity. This includes income
received as gross wages from one or
more employers, net earnings from one
or more self-employment endeavors,
and deferred income that is earned in a
calendar year. In determining an
annuitant's income for a calendar year,
the following considerations apply:

(1) There are two sources of income:
wages and self-employment income. All
income which is subject to Federal
employment taxes (i.e., social security
or Medicare taxes) or self-employment
taxes constitutes earned income. In
addition, any other income as described
in this section also constitutes earned
income, The determination-of whether a
disability annuitant earns wages as an
employee of an organization or earns
income as a self-employed person is

based on the usual common law rules
applicable in determining the existence
of an employer-employee relationship.
Whether the relationship exists under
the usual common law rules will be
determined by OPM after the
examination of the particular facts of
each case.

(2) Income earned from one source is
not offset by losses from another source.
Income earned as wages is not reduced
by a net loss from self-employment. The
net income from each self-employment
endeavor is calculated separately, and
the income earned as net earnings from
one self-employment endeavor is not
reduced by a net loss from another self-
employment endeavor. The net incomes
from each separate self-employment
endeavor are added together to
determine the total amount of income
from self-employment for a calendar
year.

(3) Only income earned from personal
work efforts or services is considered in
determining earning capacity. All forms
of non-work-related unearned income
are excluded. Paragraph (f) of this
section includes a representative list of
the types of unearned income that are
not considered.

(4) Income earned in a calendar year
may only be reduced by certain self-
employment business expenses, as
provided in paragraph (:s)of this
section; job-connected expenses
incurred because of the disabling
condition, as provided in paragraph (g)
of this section; and the return from
investment allowance, as provided in
paragraph (h) of this section. Once
earned, income cannot be reduced by
any other means. Thus, income cannot
be lowered by such means as leave buy-
back provisions, conversion of wages for
paid time to leave without pay or a
similar non-paid status, reductions in
wages attributable to cash shortages or
product losses, etc,

(5) For determining annual income
from wages or self-employment or both,
income is earned in the calendar year
the annuitant actually renders the
personal work effort or service and
either actually or constructively receives
the remuneration, except as provided
under paragraph (c)(7) of this section.
For this purpose, income paid on a
regular basis (i.e., on a weekly, bi-
weekly, monthly or similar pay period
basis) will be deemed earned in the year
in which payment is made in the regular
course of business.

(6) Deferred income is included as
income in the calendar year in which it
is constructively received. Income is
constructively received when it is
credited, set apart, or otherwise made
available so that the annuitant may

draw upon it at any time, or could draw
upon it during the calendar year if the
annuitant had given notice of the intent
to do so. Deferred income includes all
earnings, whether in the form of cash or
property or applied to provide a benefit
for the employee, which are subject to
the disability annuitant's designation or
assignment. Usually, the earnings are set
aside by a salary-reduction agreement, a
deferred compensation arrangement, or
the designation of specific earnings
amounts towards the purchase of non-
taxable employee fringe benefits, Thus,
any earnings for which the individual
has the opportunity to adjust the
amount of income received in a
calendar year by controlling the
remuneration of voluntarily giving up
the right to control the remuneration,
regardless of whether a written
instrument exists, are income for
earning capacity purposes.

(7) The Internal Revenue Code
provides exceptions to the general rule
on constructive receipt for certain
deferred compensation plans which, by
their design, defer receipt of income for
Federal employment tax purposes as of
the later of when services are performed
or when there is no substantial risk of
forfeiture of the rights to such amount.
Even though these special deferred
compensation plans defer the
constructive receipt of the income for
tax purposes to future years beyond the
year in which the income is actually
earned, the income reflects earning
capacity. Therefore, employer
contributions and employee payments
to these special deferred compensation
plans are considered income in the
calendar year in which the services are
performed, even though the Internal’
Revenue Code may exclude these
contributions and payments from
income for tax purposes.

(d) Wages. For purposes of earning
capacity determinations, the term
“‘wages’ means the gross amount of all
remuneration for services performed by
an employee for his or her employer,
unless specifically excluded herein,
before any deductions or withholdings.

(1) The name by which the
remuneration for services is designated
is immaterial. Remuneration includes
but is not limited to one-time or
recurring—

(i) Base salary or pay; tips;
commissions; professional fees;
honoraria; bonuses and gift certificates
of any type; golden parachute payments;
payments for any non-work periods,
such as vacation, holiday, or sick pay;
pay advances; overtime pay; severance
g:y; dismissal pay; termination pay; and

ck pay;
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(ii) Deferred income, within the
meaning of paragraphs (c) (6) and (7) of
this section, or other employer
contributions or payments in an
arrangement in which the employee has
the opportunity (whether exercised or
not) to adjust income by recovering the
contributions or payments during the
calendar year in which earned, for
general discretionary income purposes;

(iii) Non-cash wages or payment of in-
kind benefits, such as shares of stock in
the business, real or personal property,
stock in trade, inventory items, goods,
lodging, food, and clothing. The
valuation for all non-cash wages or
other in-kind benefits is determined in
a manner consistent with the fair value
standards that appear in the Social
Security Administration’s regulations at
20 CFR 404.1041(d).

(2) Any amount offset or deducted
under 5 U.S.C. 8344 is treated as wages
if the annuity continues while the
annuitant is reemployed by the Federal
Government.

(3) As a general rule, remuneration as
wages does not include any
contribution, payment, benefits
furnished, or service provided by an
emploier in any of the following areas;

(1) The general retirement system
established by the employer for its
employees, usually either a qualified
pension, profit-sharing, stock bonus
plan, or a qualified annuity contract

lan;

(ii) Medical or hospitalization health
benefit plans;

(iii) Life insurance plans;

(iv) Sickness or accident disability
pay beyond 6 months of illness, or
workers’ compensation payments;

(v) The value of meals and lodgings
provided at the convenience of the
employer;

(vi) Moving expenses;

(vii) Educational assistance programs;

(viii) Dependent care assistance
programs;

(ix) Scholarships and fellowship
grants;

(x) De minimis fringe benefits, such as
items of merchandise given by the
employer at holidays which are not
readily convertible into cash and
courtesy discounts on company
products offered not as remuneration for
services performed but as a means of
promoting good will;

(xi) Qualified group legal services
plans;

(xii) Uniforms and tools supplied by
the employer, including emproyer-
provided allowances for such items, for
the exclusive use by the employee on
the job; and

(xiii) Amounts that an employer pays
the individual specifically, sither as

advances or reimbursements, for
traveling or other ordinary and
necessary expenses incurred, or
reasonably expected to be incurred in
the employer’s business.

(4) However, there are two exceptions
to this general rule: :

(i) When it is provided under
circumstances in which either a salary
reduction or deferral agreement is used
(whether evidenced by a written
instrument or otherwisse); or

(ii) When the employee had the
opportunity (whether exercised or not)
to elect to receive the cash value,
whether in the form of money or
personal or real property, of the
employer-provided amount or service.

(e) Self-employment income. (1) Self-
employment income is the
remuneration that is received as an
independent contractor, either as

(i) A sole proprietor of a business or
farm;

(ii) A professional in one’s own
practice; or

(iif) A member of a partnership or
corporation, as these terms are defined
by the Internal Revenue Code, and
regardless of whether the business
entity is operated for profit.

(2) The term “'net earnings" from self-
employment in a business enterprise
means the gross revenue to the business
endeavor from all sources before any
other deductions or withholdings,
minus

(i) Allowable business expenses, as
provided in paragraph (e)(3) of this
section;

(ii) Any job-connected disability
expenses, as provided in paragraph (g)
of this section; and

(iii) Any return from investment
allowance, as provided in paragraph (h)
of this section.

(3) Certain expenses of a self-
employed business entity may be offset
from the gross revenue from all sources
of that self-employed business in

. determining the amount of net earnings

for a particular calendar year. Expenses
whicga may be deducted are only those
items and costs which are permitted by
the Internal Revenue Code for income
tax purposes as ordinary and necessary
to the operation of the business.
However, expenses incurred on behalf
of the disability annuitant may not be
deducted, regardless of whether they are
permitted by the Internal Revenue Code.
These expenses that are incurred but
cannot be deducted include the costs for
wages paid to the individual, interest
earnings, guaranteed payments,
dividends, employee g:neﬁts. pension
plans, and salary reduction or deferral
plans. Also, self-empl;:{ad disability
annuitants may not deduct the costs of

other withdrawals or expenses which
are not used solely for business
Eu?oses Examples of items that cannot
e deducted if used at all for personal
use by the self-employed disability
annuitant include personal property
items, such as automobiles and boats;
real property, such as vacation property
or residences; and memberships, dues,
or fees for professional associations or
public or private organizations or clubs,

(4) Fees paid to an annuitant as a
director of a corporation are a part of net
earnings from self-employment.

(£} Income not included. Other types
of income not considered in
determining earning capacity include—

(1) Investment income, such as
interest or dividends from savings
accounts, stocks, personal loans or
home mortgages held, unless the
disability annuitant receives the return
from capital investment in the course of
his or her trade or business;

(2) Capital gains from sales of real or
personal property that the disability
annuitant owns, unless received in the
course of his or her trade or business:

(3) Rents or royalties, unless received
in the course of his or her trade or
business;

(4) Distributions from pension plans,

"annuity plans, Individual Retirement

Accounts (IRA’s), Simplified Employee
Benefit-IRA’s (SEP-IRA’s), Keogh
Accounts, employee stock ownership
plans, profit sEaring plans, or deferred
income payments that are received by
the annuitant in any year after the
calendar year in which the funds were
contributed to the plan;

(5) Income earned before the
commencing date of civil service
retirement annuity payments;

(6) Scholarships or fellowships;

(7) Proceeds from life insurance,
inheritances, estates, trusts,
endowments, gifts, prizes, awards,
gambling or loltery winnings, and
amounts received in court actions
whether by verdict or settlement, unless
received in the course of their trade or
business;

(8) Unemployment compensation -
under State or Federal law,
supplemental unemployment benefits,
or workers' compensation:

(9) Alimony, child support, or
separate maintenance payments
received;

(10) Pay for jury duty; and

(11) Entitlement payments from other
Federal agencies, such as benefits from
the Socia?eSecurity Administration or
the Veterans Administration, Railroad
Retirement System retirement pay, or
military retirement pay.

() Job-connected expenses incurred
because of the disabling condition may
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be deducted from income. (1) Job-
connected expenses deductible from
incoms for purposes of determining
earning capacity are those expenses that
are primarily for and essential to the
annuitant’s occupation or business and
are directly connected with or result
from the disability for which the
disability annuity was allowed.

(2) The determination of whether a
job-connected expense may be deducted
from income is governed by the
following considerations:

(i) The expense must be directly
attributable to the disability and must be
one which would not have been
incurred in the absence of the annuitant
working in his or her business or
occupation, Expenses incurred for the
preservation of the annuitant’s health,
alleviation of his or her physical or
mental discomfort, or otﬁer expenses of
an employed person cannot be
deducted.

(ii) The disability must be of such
severity that it requires the annuitant to
use special means of transportation,
services, or equipment to perform the
duties of the occupation or business.
Examples of such disabilities include
blindness, paraplegia, multiple
sclerosis, and cerebral hemorrhage.
Claims invo]vin%:-ansportation or
equipment may be deducted only in the
amount normally allowed for business
expenses or as depreciation by the
Internal Revenue Service for Federal
income tax purposes.

(iii) Claims involving services
performed by a family member or other
individual directly employed by the
annuitant may be deducted only ifa
true employer-employese relationship
exists between the ennuitant and the
employed individual, and the amount
claimed as an expense does not exceed
the local market rate of payment to
individuals who provide similar
services, It is the responsibility of the
annuitant to provide evidence
demonstrating that an employer-
employee relationship exists, and what
the local market rate is for such services.
For the purpose of this paragraph, to
establish that a true employer-employee
relationship exists, the annuitant must
provide evidence that all statutorily
mandated employment requirements are
met, including (but not limited to)
income tax withholdings, FICA tax
deductions and payments, and
unemployment insurance. If the
annuitant fails to provide evidence of
the local market rate for such services,
payments may be deducted only if the
amount claimed does not exceed the
Federal minimum hourly rate in effect
on December 31 of the calendar year in
which claimed. Absent evidence that it

is customary and regular practice in the
local labor market to work more hours
per week, payment may not be deducted
for services provided by an individual
in excess of 40 hours a week.

(3) A job-connected expense can be
deducted only in the calendar year in
which paid.

(4) Claims for items used for both
Eersonal and job-related purposes may

e deducted only by the prorated
amount attributable to the job-related
use.

(5) A job-connected expense may not
be deducted from income from self-
employment if the expense has already
been deducted as a business expensa.

(6) It is the responsibility of the
annuitant claiming job-connected
expense to provide adequate
documentation to substantiate the
amount claimed. Adequate
documentation will generally include
the following information:

(i) Written recommendation of a
physician, vocational rehabilitation
specialist, occupational health resource
specialist, or other similar professional
specialist that the retiree should use the
transportation, services, or equipment;

(ii) A description of the item and an
explanation of its use by the annuitant
in the performance of his or her
occupation or business;

(iii) A copy of the receipt of purchase,
bill of sale, or leasing agreement for the
item claimed with the date, duration of
the agreement, and agreed upon price
clearly specified;

(iv) A complete supporting
explanation of how the amount claimed
for the job-connected expense has been
calculated; and

{v) An explanation of the
circumstances and calculation of the
prorated cost of the item if used for both
personal and business use.

(h) Return from investment allowance.
A disability annuitant may reduce the
net earnings from a self-employed
business endeavor (adjustog for any
interest paid on borrowed capital) by 6
percent of his or her capital investment
in that business, owned or borrowed.
The capital investment’s value is its fair-
market value as of December 31 of the
year for which the income is being
reported.

i) Requirement to report income. All
disability annuitants who, on December
31 of any calendar year, are under age
60 must report to OPM their income
from wages or self-employment or both
for that calendar year. Each year as early
as possible, OPM will send a form to
annuitants to use in reporting their
income from the previous calendar year.
The form specifies the date by whi
OPM must receive the report. OPM will

determine entitlement to continued
annuity on the basis of the report. If an
annuitant fails to submit the report,
OPM may stop annuity payments until
it receives the report.

§831.1210 Annuity rights after a disabliity
annuity terminates.

(a) An individual is entitled to an
immediate annuity when the disability
annuity stops because of recovery or
restoration to earning capacity if the
individual is not reemployed in a
position subject to civil service
retirement coverage and—

(1) Is at least age 50 when the
disability annuity stops and had 20 or
more years of service at the time of
retirement for disability; or

(2) Had 25 or more years of service at
the time of retirement for disability
regardless of age.

(b) An individual whose annuity
stops because of recovery or restoration
to earning capacity and who is not
eligible for an immediate annuity under
paragraph (a) of this section, is eligible
for a deferred annuity upon reaching age
62.

(c) The disability annuity of an
individual whose annuity stopped
because of recovery or restoration to
earning capacity may be reinstated
under § 831.1212 of this part.

§831.1211 Reemployment of disability
annuitants.

(a) An agency may reemploy a
disability annuitant in any position for
which he or she qualifies. The
employing agency must notify OPM of
the reemployment, including in the
notification the nature of the position,
the type of appointment, and the rate of
basic pay. The employing agency must
give OPM similar notification w

(1) A reemployed disability annuitant
is converted from a temporary or term
appointment to a permanent
appointment; and

2) A reemployed disability annuitant
with a permanent appointment is
promoted to a position at the same grade
or pay level as that held at retirement.

) When a disability annuitant whom
OPM has found recovered from
disability, or restored to earning
gapacity, is reemployed while still
entitled to disability annuity, OPM will
terminate the annuity effective on the
date of reemployment.

{c) When a disability annuitant who
has not been found recovered from
disability or restored to earning capacity
is reemployed, the employing agency
must offset the pay of the disability
annuitant by the amount of annuity
allocable to the period of reemployment,
unless the annuitant is exempted from
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this requirement under the provisions of
5 U.S.C. 8344(i).

(d) OPM may review the notification
of reemployment and order a
reevaluation under § 831.1208 of this
part, as it finds appropriate. In
connection with the reevaluation
process, the employing agency and/or
the employee may submit medical
documentation,

(e) When a reemployed disability
annuitant is found recovered from
disability or restored to earnin
capacity, OPM will terminate the
annuity effective on the first day of the
month following the month in which
the recovery or restoration finding is
made, notify the agency of its finding,
and instruct the agency to cease
reducing pay by the amount of annuity
allocable to the period of reemployment.
If the appointment is subject to
retirement deductions, OPM will
instruct the agency to commence
retirement deductions.

(f) A disability retirement annuity
awarded to a former National Guard
technician under the provisions of 5
U.S.C. 8337(h), in adtfition to being
subject to § 831.1209 of this part, will
terminate when—

(1) An agency hires the annuitant; or

(2) The annuitant declines an offer of
employment with an agency that is in
the same commuting area and at the
same grade or pay level as the position
from which the annuitant retired.

§831.1212 Reinstatement of disability
annuity.

(a) When a disability annuity stops,
the individual must again prove that he
or she meets the eligibility requirements
in order to have the annuity reinstated.

(b) When a recovered disability
annuitant under age 62 whose annuity
was terminated because he or she was
found recovered on the basis of medical
evidence (§ 831.1208(b)), is not
reemployed in a position subject to civil
service retirement coverage, and, based
on the results of a current medical
examination, OPM finds that the
individual’s medical condition has
worsened since the finding of recovery
and that the original disability on which
retirement was based has recurred, OPM
will reinstate the disability annuity. The
right to the reinstated annuity begins
with the date of the medical
examination showing that the disability
recurred.

(c) OPM will reinstate the disability
annuity of a recovered disability
annuitant under age 62 whose annuity
was terminated because he or she was
found recovered on the basis of Federal
reemployment (§ 831.1208(c)) when—

(1) The results of a current medical
examination show that the disabling
medical condition that was the basis of
the disability retirement continues to
exist; and

(2) Within 1 year after the date of
reemployment, this medical condition
has again caused the individual to be
unable to provide useful and efficient
service, and the employee has been—

(i) Separated and not reemployed in a
position subject to civil service
retirement coverage; or

(ii) Placed in a position that results in
a reduction in grade or pay below the
grade from which the individual retired,
or in a change to a non-permanent
position, The right to the reinstated
annuity begins with the date of the
medical examination showing that the
disabling medical condition continues
to exist, but not earlier than the first day
after separation, or the effective date of
the placement in the position which
results in a reduction in grade or pay or
change to a non-permanent position.

(d) When a recovered disa%ility
annuitant under age 62 whose annuity
was terminated because he or she was
found recovered on the basis of a
voluntary request (§ 831.1208(e)), is not
reemployed in a position subject to civil
service retirement coverage, and, based
on the results of a current medical
examination, OPM finds that the
disability has recurred, OPM will
reinstate the disability annuity. The
right to the reinstated annuity begins
with the date of the medical
examination showing that the disability
recurred, but not earlier than 1 year
before the date the request for
reinstatement is received by OPM. °

(e) When a disability annuitant whose
earning capacity has been restored but
who is not reemployed in a position in
which he or she is subject to civil
service retirement coverage, and who
(except in the case of a National Guard
technician whose annuity was awarded
under 5 U.S.C. 8337(h)), has not
recovered from the disability for which
retired, loses his or her earning capacity,
as determined by OPM, before reaching
age 62, OPM will reinstate the disability
annuity, The reinstated annuity is
payable from January 1 of the year
following the calendar year in which
earning capacity was lost. Earning
capacity is lost if, during any calendar
year, the individual’s income from
wages or self-employment or both is less
than 80 percent of the current rate of
basic pay of the position held at
retirement.

(f) A reinstated annuity is the same
type as the original annuity and is paid
at the rate of annuity to which the
annuitant was entitled on the date his

or her disability annuity was last
discontinued.

(g) Reinstatement of the disability
annuity ends the right to any other
annuity based on the same service,
unless the annuitant makes a written
election to receive the other annuity
instead of the disability annuity.

(h) When OPM reinstates an
employee’s disability annuity, the
agency must offset the employee's pay
by the amount of annuity allocable to
the period of employment, unless the
annuitant is exempted from this
requirement under the provisions of 5
U.S.C. 8344(i). The offset begins on the
date of OPM's determination of
eligibility for reinstatement. OPM must
reduce any retroactive payment of
annuity for a period of employment
with an agency before that date by the
amount of pay earned during that
period.

(i) When an individual’s annuity is
terminated upon reemployment (subject
to subchapter III of chapter 83, title 5,
United States Code), OPM must
determine the individual’s future
annuity rights under the law in effect at
the date of his or her subsequent
separation. If, upon separation from
such reemployment, the individual does
not meet the eligibility requirements
under subchapter I1I of chapter 83, title
5, United States Code, for title to
annuity based on such separation, OPM
will resume payment of the terminated
annuity at the rate last payable, unless
payment is otherwise barred.

§831.1213 Administrative review of OPM
decisions.

The right to administrative review of
an initial decision of OPM is set forth
in §831.109 of this part. The right to
appeal a final decision of OPM to the
Merit Systems Protection Board is set
forth in § 831.110 of this part.
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