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Regulatory Flexibility Act

The Director certifies that this rule is
not a major rule under Executive Order
12291, and will not have a significant
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, and is not
expected (1) To adversely affect the
availability of disaster assistance
funding to small entities, (2) to have
significant secondary or incidental
effects on a substantial number of small
entities, nor (3) to create any additional
burden on small entities. Hence, no
regulatory impact analysis has been
prepared.

Paperwork Reduction Act

This rule does not involve any
collection of information for the
purposes of the Paperwork Reduction
Act.

Executive Order 12612, Federalism

In promulgating this rule, FEMA has
considered the President’s Executive
Order 12612 on Federalism. This rule
makes no changes in the division of
governmental responsibilities between
the Federal government and the States.
Grant administration procedures in
accordance with 44 CFR part 13,
Uniform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments, remain
the same. No Federalism assessment has
been prepared.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, Civil Justice Reform, dated
October 25,1991,3 CFR, 1991 Comp.,
p. 359.

List of Subjects in 44 CFR Part 206

Disaster Assistance, Public
Assistance.

Accordingly, 44 CFR part 206 is
amended as follows:

PART 206— [AMENDED]

1. The authority citation for part 206
continues to read a follows:

Authority: The Robert T. Stafford Disaster
Reliefand Emergency Assistance Act, 42
U.S.C. 5121 et seq.; Reorganization Plan No.
30f1978,5U.S.C App. 1;E.0.12148, 3
CFR, 1979 Comp., p. 412; and E.0.12673, 3
CFR, 1989 Comp., p. 214.

2. Section 206.221 is amended by
revising paragraph (e)(6) to read as
follows:

8§206.221 Definitions.
* *

A * *
(e)* * ok
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(6)  Otheressential governmental
servicefacility means museums, zoos,
community centers, libraries, homeless
shelters, senior citizen centers,
rehabilitation facilities, shelter
workshops and facilities which provide
health and safety services of a
governmental nature. All such facilities
must be open to the general public.

* + * * D

Dated: September 7,1993.
James L. Witt,
Director.
(FR Doc. 93-22432 Filed 9-13-93; 8:45 ami
BILLING CODE 671S-02-P

44 CFR Part 206
RIN 3067-AB85

Disaster Assistance; Eligibility of
Costs

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: The Federal Emergency
Management Agency (FEMA) is
changing the eligibility of costs which
may be claimed in the performance of
work under a disaster assistance grant.
It changes to $1000 the minimum dollar
amount of damages eligible for disaster
assistance, and makes straight-time
force labor account costs of permanent
employees ineligible forassistance. The
changes are intended to improve
program efficiency, and to clarify that
only direct, additional costs caused by
the disaster are eligible for assistance.
EFFECTIVE DATE: October 14,1993.

FOR FURTHER INFORMATION CONTACT:
Laurence W. Zensinger, Chief, Public
Assistance Division, room 714, 500 C
Street, SW., Washington, DC 20472,
(202) 646-4240.

SUPPLEMENTARY INFORMATION: On April
30,1992, FEMA published a proposed
rule in the Federal Register at 57 FR
18442, and invited comments for 60
days ending on June 29,1992. The
proposed rule made two changes
affecting federal disaster assistance: the
one proposed change to the eligible
force labor account costs for emergency
work, and the other proposed change to
the minimum threshold of damage used
to determine eligible damage sites.
Comments were received from 38
sources representing State and local
governments and others:

Force Account Labor Costs

When an applicant for disaster
assistance performs emergency response
or recovery work using regularly
employed personnel, the term for the

practice is “force account labor.” The
proposed change makes the cost of
straight-time salaries and benefits of
force account labor used in emergency i
response ineligible for assistance. A
frequent comment was that the
proposed change undermines Congress’
intent to give minimum assistance of 75
percent for eligible costs.

The Stafford Act, section 403(b), 42
U.S.C. 5170b, states, “The Federal share
of assistance under this section shall be
not less than 75 percent of the eligible
cost of such assistance.” FEMA agrees
with the commentators that it must
provide minimum assistance of 75
percent of the eligible cost of assistance.
However, FEMA can define eligible
costs.

The authority for FEMA determining
eligible costs is stated in Office of
Management and Budget (OMB)

Circular A-87, Principles for
Determining Costs Applicable to Grants
and Contracts with State, Local, and
Federally Recognized Indian Tribal
Governments. This circular is
incorporated into 44 CFR part 13,
Uniform Administrative Requirements
to State and Local Governments.
Paragraph A.l. of the circular states in
part: “The principles (of this circular) j
are for the purposes of cost
determination and are not intended to
identify the circumstances or dictate te
extent of Federal and State or local
participation in the financing of a
particular grant.” |

The granting agency may determine
which particular costs will be eligible j
for reimbursement under a grant (
program unless the authorizing statute |
provides otherwise. Based on the statute i’
not specifically discussing eligible (
force-account labor costs for emergency ¢
work, as it does for permanent work, ve |
conclude that Congress has authorized ¢
FEMA to define eligible costs. I

Comments Received on the Proposed j
Rule ;

(@))] Costs to the applicant. The mostc
frequent comment concerns the costs €
and related issues in diverting e
employees from their normal dutiesto &
perform disaster related emergency k
work. Commentators dispute FEMA’s
assertion that (just considering the L
straight- or regular-time salaries of force
account labor involved in emergency :
work) there is no incremental cost totre
applicant because of the disaster since ; ©
the straight-time salary costs would be,
incurred whether or not the disaster !
occurred.

Comments note thata normal work @
force providing emergency response 1 ¥
during a disaster is unable to a
accomplish its normal duties. These |
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deferred duties must be accomplished at
alater date at a real cost to the

applicant, or if not accomplished, they
will have an adverse effect on the
community. - -

FEMA agrees that some normally
scheduled force account work may be
deferred to provide emergency response.
Other deferred work, such as a police
patrol, cannot be accomplished later. It
also is true, however, that reduced
future maintenance by force account
labor may be required on facilities
damaged in the disaster that have been
repaired or replaced. As an example, a
road that has been damaged and
repaved will not need the same
maintenance by an applicant’s
permanent work force. In considering
the additional costs to the applicant of
this emergency work, FEMA opts to
consider only the direct additional
expenses of the applicant. Deferred
work may or may not be accomplished
by the applicant in the future. Federal
disaster assistance is intended to
supplement state and local efforts, and
the costs of deferred work may or may
not be spent by the applicant in the
future. A reasonable criterion for
eligibility of emergency work is that
additional funds be spent by the
applicant. This criterion ensures that
two objectives are met; that federal
assistance supplements state and local
efforts, and that only additional
expenses directly caused by the disaster

lare eligible for assistance. Meeting these
objectives justifies the change in this
[regulation.

(2 Consequences of the regulation.
Commentators note that the results of
using force account labor for emergency
work include: deferred work is
contracted out or accomplished with
overtime later at a higher cost; normal
projects are delayed or eliminated; delay
Cfmaintenance causes more costly
maintenance in the future.

Current FEMA policy, the comments
note, provides assistance which helps
avoid these problems. The proposed
changes make the same work (for
example, debris removal) eligible for
assistance if accomplished as overtime
by force account labor or by contract,
but ineligible if accomplished by force
account labor on a straight-time basis.
The comments note that FEMA is
encouraging applicants to rely on
overtime and contract work (at an
increased cost) to accomplish
emergency work.

If the applicant has the time to choose
acourse ofaction, FEMA agrees that
contracting for emergency work may be
chosen rather than using force account
labor. This prediction assumes that the
applicant knows a presidentially

declared disaster is or will be declared,
and that a contractor can respond as
quickly as the permanent work force.
FEMA expects, however, that an
applicant will normally respond to a
disaster with all available resources,
both private and public, without regard
to the eligibility of costs for federal
assistance.

(3)  Administrative problems. The.
following comments were made on the
regulation: Documenting regular-time
and overtime separately is burdensome;
the correlation between eligible
equipment costs and ineligible (straight-
time) operator costs is lost (an audit
looks at the correlation between labor
and equipment); and paying for
equipment and not for labor are
inconsistent.

The separation of regular and
overtime hours need not be
burdensome. Since overtime is normally
paid at a higher rate, overtime and
regular time are routinely separated.

The correlation between equipment
costs and ineligible (straight-time)
operator costs need not be lost. The
straight-time hours of the operator can
still be logged to compare with
equipment hours, but the straight-time
labor costs of the operator will not be
eligible costs.

FEMA disagrees that paying for
equipment and not for labor are
inconsistent. Equipment costs are based
on purchase cost, depreciation,
operating costs, maintenance costs,
salvage values and other factors. The
applicant has only a small cost if the
equipment sits unused for a week and
a much larger cost if the equipment is
used during a disaster. In contrast,
employees must be paid regardless of
how they are employed. FEMA
considers equipment use to cause an
additional expense to the applicant.
Straight-time labor costs are a fixed
commitment made by the applicant
before~the disaster which cause no
additional expense.

One comment suggested that mutual
aid by other jurisdictions be considered
the same as extra hires for eligible work,
that is, as an eligible cost. If the mutual
aid agreement requires that the
applicant pay the salaries of the other
jurisdiction’s employees providing
assistance, FEMA agrees that it serves
the same purpose as extra hires and that
these are eligible costs. However, if the
mutual aid is provided at no additional
expense to the applicant, then these
costs are not eligible. This is current
practice and is unaffected by the
proposed rule change.

Another comment proposed that the
wages of fill-in workers (both regular
and overtime) and the overtime wages of

regular employees be eligible costs. The
overtime wages of regular employees
performing eligible work remain an
eligible cost under the regulation. Extra
employees hired to perform eligible
work represent an incremental disaster-
related expense and are an eligible cost.
Fill-in workers refer to extra employees
hired to perform the duties of regular
employees who are performing disaster-
related work. Because fill-in workers do
not perform disaster-related work,
assistance for the cost of their wages is
not justified.

Another commentator proposed that
only the regular-time wages of
emergency and public safety personnel
(police and fire) should be ineligible
costs. As noted in the previous
discussion, the change in regulation is
to meet two objectives, that federal
assistance only supplement state and
local efforts, and that only additional
expenses directly caused by the disaster
are eligible for assistance. The basis for
all regular time wages (for force account
labor used for emergency work) being
ineligible is that there are no direct
additional expenses to the applicant.

Minimum Costs in Damage Survey
Report (DSR)

In the proposed rule, FEMA proposed
to set a new minimum threshold cost of
$1000 for work at a damage site. If the
cost of work at a damage site was less
than $1000, it would not be eligible for
assistance.

Comments Received on the Damage
Survey Report and Damage Site ’
Definition

Numerous comments addressed two
issues together, a reasonable minimum
DSR amount and how a damage site
would be defined to which to apply this
minimum. Suggested amounts for
minimum DSR amounts ranged from
$250 to $1000. Several commentators
noted that the proposed minimum
amount of the DSR has been increased
to an amount higher than the rate of
inflation. ]

FEMA acknowledges that this rule
will decrease disaster assistance to some
applicants. The proportionately large
administrative costs of these small
amount DSRs, however, justifies an
increase in the current minimum DSR
amount of $250. There are certain fixed
administrative costs for any project such
as inspecting, estimating, reviewing,
and associated paperwork. For the
projects being affected by the, proposed
change, these administrative costs are a
proportionately greater amount than for
other projects. If the existing level of
$250 remains the same, inflation will
cause the fixed administrative costs to
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increase to a proportionately greater
percentage of the project.

A repeated comment was that DSRs
should be written for all sites even if
ineligible, consequently savings in
administrative costs by raising the
minimum DSR amount are minimal.
FEMA agrees that a DSR should be
written if the issue of the amount of
damage or eligibility of the work is
likely to arise. The applicant, however,
may choose not to show the inspection
team damage sites which are clearly
ineligible for assistance. The
administrative costs from visiting these
clearly ineligible damage sites will be
avoided.

Several comments conceded that an
increase was justified but questioned
the amount of the increase, which is
greater than inflation. The new
minimum DSR amount is not based
solely on the inflation rate, but is
intended to improve program efficiency
and to reduce fixed administrative costs
associated with small claims. Most sites
with less than $1000 of damage can be
repaired during maintenance operations
by the applicant. To improve program
efficiency, the fixed costs of DSR
preparation must be considered in
setting a minimum DSR amount. The
new minimum DSR amount of $1000 is
justified to achieve the objectives of
improving program efficiency and
focusing resources in areas less likely to
be able to be taken care of through
normal maintenance procedieres.

The other issue raised in conjunction
with the minimum threshold cost is the
definition of a damage site. The concern
is that damage sites will be defined so
as to fall below the minimum DSR
amount and thus be ineligible for
assistance.

A broad range of facilities can be
damaged during a disaster from roads
and utility systems that are
geographically very dispersed to
buildings at a specific street address. A
definition of a damage site for a road,
unless worded generally, will not be
applicable to a building. To define
damage sites specifically for each type
of facility would be needlessly
cumbersome. The federal inspectors
will be given guidance that damage sites
should be defined using engineering
judgement and an understanding of the
function of the damaged facility.
Damage sites shall not be separated with
the intent to cause damages to fall below
the minimum threshold, and thus be
ineligible for assistance.

National Environmental Policy Act

An environmental assessment has
been prepared and concludes that this
rule will not have a significant impact

on the environment and that an
Environmental Impact Statement is not
required. The assessment is available for
review through the Rules Docket Clerk,
Office of the General Counsel, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472.

Regulatory Flexibility Act

The Director certifies that this rule is
not a major rule under Executive Order
12291, and will not have a significant
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, and is not
expected (1) to adversely affect the
availability of disaster assistance
funding to small entities, (2) to have
significant secondary or incidental
effects on a substantial number of small
entities, nor (3) to create any additional
burden on small entities. Hence, no
regulatory impact analysis has been
prepared.

Paperwork Reduction Act

This rule does not involve any
collection of information for the
purposes of the Paperwork Reduction
Act.

Executive Order 12612, Federalism

In promulgating this rule, FEMA has
considered the President’s Executive
Order 12612 on Federalism. This rule
makes no changes in the division of
governmental responsibilities between
the Federal government and the States.
Grant administration procedures in
accordance with 44 CFR part 13,
Uniform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments; remain
the same. No Federalism assessment has
been prepared.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, Civil Justice Reform, dated
October 25,1991, 3 CFR, 1991 Comp.,
p. 359.

List of Subjects in 44 CFR Part 206

Disaster assistance, Public assistance.

Accordingly, 44 CFR part 206 is
amended as follows:

PART 206— [AMENDED]

1.  The authority citation for part 206
is revised to read as follows:

Authority: The Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.G 5121 et seq.; Reorganization Plan No.
3 0f1978, 5 U.S.C. App. 1;E.0.12148, 3
CFR, 1979 Comp., p. 412; and B.0.12673, 3
CFR, 1989 Comp., p. 214.

2. Section 206.202 is amended by
revising paragraph (d) to read as
follows:

§206.202 Application Procedures.

(d) Damage Survey Reports (DSRs).—
(1) Damage surveys are conducted by an
inspection team. An authorized local
representative accompanies the
inspection team and is responsible for
representing the applicant and ensuring
that all eligible work and costs are
identified. The inspectors prepare a
Damage Survey Report-Data Sheet
(FEMA Form 90-91) for each site. On
the Damage Survey Report-Data Sheet
the inspectors will identify the eligible
scope of work and prepare a
quantitative estimate for the eligible
work. Any damage that is not shown to
the inspection team during its initial
visit shall be reported in writing to the
Regional Director by the Grantee within
60 days after the initial visit.

(2) When the estimate of work at a
damage site is less than $1000, such
work is not eligible and a DSR will not
be written. This minimum amount for a
DSR shall be reviewed periodically by
FEMA and adjusted through regulation
as necessary.
* * * * A

3. Section 206.228 is amended by
adding paragraph (a)(4) as follows:

§206.228 Allowable Costs

(a) * * *

4) Force AccountLabor Costs. The
straight- or regular-time salaries and
benefits of a subgrantee’s permanently
employed personnel are not eligible in
calculating the cost of eligible work
under sections 403 and 407 of the
Stafford Act, 42 U.S.C. 5170b and 5173. |
For the performance of eligible
permanent restoration under section 406 |
ofthe Act, 42 U.S.C. 5172, straight-time"' |
salaries and benefits of a subgrantee’s
permanently employed personnel are
eligible.
* * * h *
(Catalogue of Federal Domestic Assistance
No. 83-516, “Disaster Assistance™)

Dated: September 7,1993.
James L. Witt,
Director.
IFR Doc. 93-22433 Filed 9-13-93; 8:45 am)
BILLING CODE 6718-02-P

44 CFR Part 353

Memorandum of Understanding
Between Federal Emergency
Management Agency and Nuclear
Regulatory Commission

AGENCY: Federal Emergency
Management Agency (FEMA).



Federal Register / Voi. 58, No. 176 / Tuesday, September 14, 1993 / Rules add Regulations 47997

ACTION: Final rule.

SUMMARY: The Federal Emergency
Management Agency (FEMA) and the
Nuclear Regulatory Commission (NRC)
have entered into a new Memorandum
of Understanding (MOU) Relating to
Radiological Emergency Planning
Preparedness, dated June 17,1993. The
text of the MOU is set out in this rule.

EFFECTIVE DATE: June 17,1993.

FOR FURTHER INFORMATION CONTACT:
Vernon L. Wingert, Office of
Technological Hazards, State and Local
Programs and Support, Federal
Emergency Management Agency, 500 C
Street, SW., room 617, Washington, DC
20472, (202) 646-2872.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) and the Nuclear Regulatory
Commission (NRC) have entered into a
new Memorandum of Understanding
(MOU) Relating to Radiological
Emergency Planning Preparedness,
dated June 17,1993. This MOU
supersedes a memorandum entered into
on November 1,1980 (published
December 16,1980,45 FR 82713),
revised April 9,1985 (published April
18,1985, 50 FR 15485), and published
as Appendix A to 44 CFR part 353. The
substantive changes in the new MOU
are: (1) Self-initiated review by the NRC;
(2) Early Site Permit process; (3)
adoption of FEMA exercise time-frames;
(4) incorporation of FEMA definition of
exercise deficiency; (5) NRC
commitment to work with licensees in
support of State and local governments
to correct exercise deficiencies; (6)
correlation of FEMA actions on
withdrawal of approvals under 44 CFR
Part 350 and NRC enforcement actions;
and (7) disaster-initiated reviews in
situations that affect offsite emergency
infrastructures.

Regulatory Flexibility Act

The Director certifies that this interim
rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because the rule will
not apply to a substantial number of
small entities as defined by the Small
Business Size Standards, 13 CFR
121.601, Division E, Major Group 49, as
amended 57 FR 62520, December 31,
1992, and is not expected (1) to have
significant secondary or incidental
effects on a substantial number of small
entities, nor (2) to create any additional
burden on a substantial number of small
entities.

National Environmental Policy Act

The Director has determined under
the National Environmental Policy Act
of 1969 and FEMA Regulation, 44 CFR
part 10, Environmental Considerations,
that this rule is not a major Federal
action significantly affecting the quality
of the human environment. Therefore,
an environmental impact statement is
not required.

Regulatory Analysis

This interim rule is not a “major rule”
as the term is used in Executive Order
12291 and implementing OMB
guidance. It will not have an annual
effect on the economy of $100 million
or more, will not result in a major
increase in costs or prices to consumers,
individual industries, Federal, State or
local agencies or geographic regions and
will not have a significant adverse
impact on competition, employment,
investment, productivity, innovation or
the ability of United States based
enterprises to compete with foreign
based enterprises in domestic or export
markets. Therefore, no regulatory
analysis is required.

Paper Work Reduction Act

This rule does not contain collection
of information requirements and is not
subject to the Paper Work Reduction Act
of 1980, as amended (44 U.S.C. 3501 et
seq.).

Executive Order 12612, Federalism

A Federalism assessment under E.O.
12612 has been prepared and a copy is
available for inspection and copying for
a fee from the Rules Docket Clerk,
above.

List of Subjects in 44 CFR Part 353

Disaster assistance, Intergovernmental
relations. Nuclear power plants and
reactors, Radiation protection, Reporting
and recordkeeping requirements, and
Technical assistance.

Accordingly, 44 CFR is amended by
revising part 353, as follows:

PART 353— (AMENDED]

1, The authority citation of part 353
is revised to read as follows:

Authority: 31 U.S.C. 9701; E.O. 12657 of
November 18,1988,3 CFR, 1988 Comp., p.
611,50 U,S,C. App. § 2251 note: E.Q-12148
ofluly 20,1979, 3 CFR, 1979 Comp., p. 412,
50 U.S.C App. 2251 note.

2. Appendix A to part 353 is revised
to read as follows:

APPENDIX A OF PART 354 -
MEMORANDUM OF UNDERSTANDING
BETWEEN FEDERAL EMERGENCY
MANAGEMENT AGENCY AND
NUCLEAR REGULATORY
COMMISSION

The Federal Emergency Management
Agency (FEMA) and the Nuclear
Regulatory Commission (NRC) have
entered into a new Memorandum of
Understanding (MOU) Relating To
Radiological Emergency Planning and
Preparedness, This supersedes a
memorandum entered into on
November 1,1980 (published December
16,1980, 45 FR 82713), revised April 9,
1985 (published April 18,1985, 50 FR
15485), and published as Appendix A to
44 CFR part 353. The substantive
changes in the new MOU are: (1) Self-
initiated review by the NRC,; (2) Early
Site Permit process; (3) adoption of
FEMA exercise time-frames; (4)
incorporation of FEMA definition of
exercise deficiency; (5) NRC
commitment to work with licensees in
support of State and local governments
to correct exercise deficiencies; (6)
correlation of FEMA actions on
withdrawal of approvals under 44 CFR
part 350 and NRC enforcement actions;
and (7) disaster-initiated reviews in
situations that affect offsite emergency
infrastructures. The text of the MOU
follows.

Memorandum of Understanding
Between NRC and FEMA Relating to
Radiological Emergency Planning and
Preparedness

I. Background and Purposes

This Memorandum of Understanding
(MOU) establishes a framework of
cooperation between the Federal
Emergency Management Agency
(FEMA) and the U.S. Nuclear Regulatory
Commission (NRC) in radiological
emergency response planning mattérs so
that their mutual efforts will be directed
toward more effective plans and related
preparedness measures at and in the
vicinity of nuclear reactors and fuel
cycle facilities which are subject to 10
CFR part 50, appendix E, and certain
other fuel cycle and materials licensees
which have potential for significant
accidental offsite radiological releases.
The memorandum is responsive to the
President’s decision of December 7,
1979, that FEMA will take the lead in
offsite planning and response, his
request that NRC assist FEMA in
carrying out this Tole, and the NRC's
continuing statutory responsibility for
the radiological health and safety of the
public.
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OnJanuary 14,1980, the two agencies
entered into a “Memorandum of
Understanding Between NRC and FEMA
to Accomplish a Prompt Improvement
in Radiological Emergency
Preparedness,” that was responsive to
the President’s December 7,1979,
statement. A revised and updated
Memorandum of Understanding became
effective November 1,1980. The MOU
was further revised and updated on
April 9,1985. This MOU is a further
revision to reflect the evolving
relationship between NRC and FEMA
and the experience gained in carrying
out the provisions of the previous
MOU'’s. This MOU supersedes these two
earlier versions of the MOU.

The general principles agreed to in
the previous MOU'’s and reaffirmed in
this MOU, are as follows: FEMA
coordinates all Federal planning for the
offsite impact of radiological
emergencies and takes the lead for
assessing offsite radiological emergency
response plansland preparedness,
makes findings and determinations as to
the adequacy and capability of
implementing offsite plans, and *
communicates those findings and
determinations to the NRC. The NRC
reviews those FEMA findings and
determinations in conjunction with the
NRC onsite findings for the purpose of
making determinations on the overall
state of emergency preparedness. These
overall findings and determinations are
used by NRC to make radiological
health and safety decisions in the
issuance of licenses and the continued
operation of licensed plants to include
taking enforcement actions as notices of
violations, civil penalties, orders, or
shutdown of operating reactors. This
delineation of responsibilities avoids
duplicative efforts by the NRC staff in
offsite preparedness matters. However,
if FEMA informs the NRC that an
emergency, unforeseen contingency, or
other reason would prevent FEMA from
providing a requested finding in a
reasonable time, then, in consultation
with FEMA, the NRC might initiate its
own review of offsite emergency
preparedness.

A separate MOU dated October 22,
1980, deals with NRC/FEMA
cooperation and responsibilities in
response to an actual or potential
radiological emergency. Operations
Response Procedures have been
developed that implement the
provisions of the Incident Response

i Assessments of offsite plans may be based on
State and local government plans submitted to
FEMA under its rule (44 CFR Part 350), and as
noted in 44 CFR 350.3(f), may also be based on
plans currently available tc FEMA or furnished to
FEMA through the NRC/FEMA Steering Committee.
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MOU. These documents are intended to
be consistent with the Federal
Radiological Emergency Response Plan
which describes the relationships, roles,
and responsibilities of Federal Agencies
for responding to accidents involving
peacetime nuclear emergencies. On
December 1,1991, the NRC and FEMA
also concluded a separate MOU in
support of Executive Order 12657
(FEMA Assistance in Emergency
Preparedness Planning at Commercial
Nuclear Power Plants).

Il. Authorities and Responsibilities

FEMA-Executive Order 12148 charges
the Director, FEMA, with the
responsibility to “* * * establish
Federal policies for, and coordinate, all
civil defense and civil emergency
planning, management, mitigation, and
assistance functions of Executive
agencies" (Section 2-101) and
“* * * represent the President in
working with State and local
governments and the private sector to
stimulate vigorous participation in civil
emergency preparedness, mitigation,
response, and recovery programs”
(Section 2-104.).

On December 7,1979, the President,
in response to the recommendations of
the Kemeny Commission on the
Accident at Three Mile Island, directed
that FEMA assume lead responsibility
for all offsite nuclear emergency
planning and response.

Specifically, the FEMA
responsibilities with respect to
radiological emergency preparedness as
they relate to NRC are;

1. To take the lead in offsite
emergency planning and to review and
assess offsite emergency plans and
preparedness for adequacy.

2. To make findings ana
determinations as to whether offsite
emergency plans are adequate and can
be implemented (e.g., adequacy and
maintenance of procedures, training,
resources, staffing levels and
qualifications, and equipment).
Notwithstanding the procedures which
are set forth in 44 CFR part 350 for
requesting and reaching a FEMA
administrative approval of State and
local plans, findings, and
determinations on the current status of
emergency planning and preparedness
around particular sites, referred to as
interim findings, will be provided by
FEMA for use as needed in the NRC
licensing process. Such findings will be
provided by FEMA on mutually agreed
to schedules or on specific NRC request.
The request and findings will normally
be by written communications between
the co-chairs of the NRC/FEMA Steering
Committee. An interim finding provided

under this arrangement will be an
extension of FEMA’s procedures for
review and approval of offsite
radiological emergency plans and
preparedness set forth in 44 CFR part
350. It will be based on the review of
currently available plans and, if
appropriate, joint exercise results
related to a specific nuclear power plant
site.

If the review involves an application
under 10 CFR part 52 for an early site
permit, the NRC will forward to FEMA
pertinent information provided by the
applicant and consult with FEMA as to
whether there is any significant
impediment to the development of
offsite emergency plans. As appropriate,
depending upon the nature of
information provided by the applicant,
the NRC will also request that FEMA
determine whether major features of
offsite emergency plans submitted by
the applicant are acceptable, or whether
offsite emergency plans submitted by
the applicant are adequate, as discussed

below.

An interim finding based only on the
review of currently available offsite
plans will include an assessment as to
whether these plans are adequate when
measured against the standards and
criteria of NUREG-0654/FEMA-REP-1,
and, pending a demonstration through
an exercise, whether there is reasonable
assurance that the plans can be
implemented. The finding will indicate
one of the following conditions: (1)
Plans are adequate and there is
reasonable assurance that they can be
implemented with only limited or no
corrections needed; (2) plans are
adequate, but before a determination
can be made as to whether they can be
implemented, corrections must be made
to the plans or supporting measures
must be demonstrated (e.g., adequacy
and maintenance of procedures,
training, resources, staffing levels and
qualifications, and equipment) or (3)
plans are inadequate and cannot be
implemented until they are revised to
correct deficiencies noted in the Federal
review.

If, in FEMA's view, the plans that are
available are not completed or are not
ready for review, FEMA will provide
NRC with a status report delineating
milestones for preparation of the plan
by the offsite authorities as well as
FEMA's actions to assist intimely
development and review of the plans.

An interim finding on preparedness
will be based on review of currently
available plans and joint exercise results
and will include an assessment as to (1)
whether offsite emergency plans are
adequate as measured against the
standards and criteria of NUREG-0654/
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FEMA-REP— and (2} whetherthe
exercisers} demonstrated that there is
reasonable assurance that the plans can
be implemented.

An interim finding on preparedness
willindicate one of the following
conditions: (1) There is reasonable
assurance that the plans are adequate
and can be implemented as
demonstrated in an exercise; (2) there
aredeficiencies that mustbe corrected;
or (31FEMA is undecided and will
provide a schedule ofactions leading to
adecision.

3. To assume responsibility, asa
supplementto State, local, and utility
efforts, for radiological emergency
preparednesstraining of State and local
jofficials.

4. To develop and issue an updated
series of interagency assignments which
delineate respective agency capabilities
and responsibilities and define
procedures for coordination and
direction for emergency planning and
response. [Current assignments are in 44
CFR.part 351. March 11,1982. (47FR
10758)1

NRC-The Atomic Energy Act of 1954,
asamended, requires that the NRC grant
licensesonly if the health and safety of
the public is adequately protected.
Whilethe Atomic Ehergy Act does not
specifically require emergency plans
ludrelated preparedness measures, the
NRCrequires consideration of overall
emergency preparednessas a part ofthe
licensing process. The NRC rales f10
CFR50.33, 50.34,5(147, 50.54, and
ippendixE to 10 CFR part50,and 10
CFRpart 52) include requirements for
dielicensee's emergency plans.

[orradiological emergency preparedness
ke
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issuance ofoperating licenses, or for
taking enforcement actions, such as
notices ofviolations, civil penalties,
orders, or shutdown of operating
reactors.

m. Areas ofCooperation
A. NRC Licensing Reviews

FEMA will provide support to the
NRC for licensing reviews related to
reactors, fuel facilities, and materials
licensees with regard to the assessment
of the adequacy of offsite radiological
emergency response plans and
preparedness. This will include timely
submittal of an evaluation suitable for
inclusion in. NRC safety evaluation
reports.

Substantially prior to the time that a
FEMA evaluation is required with
regard to fuel facility or materials
license review, NRC will identify those
fuel and materials licensees with
potential for significant accidental
offsite radiological releases end transmit
a request for review to FEMA as the
emergency plans are completed.

FEMA routine support will include
providing assessments, findings and
determinations (interim and final) on
offsite plans and preparedness related to
reactor license reviews. To supportits
findings and determinations, FEMA will
make expert witnesses available before
the Commission, the NRC Advisory
Committee on Reactor Safeguards, NRC;
hearing boards and administrative law
judges, for any court actions, and during
any related discovery proceedings.

FEMA will appear in NRC licensing
proceedings as part of the presentation
ofthe NRC staff. FEMA counsel will
normally present FIMA witnesses mid
be permitted, at the discretion ofthe

I 1 Toassess licensee emergency plans NRC licensingboard, to cross-examine

mor adequacy. This review will include
morganizations with whom licensees have
mwritten agreements to provide onsite
support services under emergency
Conditions.

I 2To verify that licensee emergency
adequately implemented fe.g.,

etermlnatlons as to whether offsite
ijdans are adequate and can be
wnplemenfed.

I To make radiological health and
Safety decisions with regard to the
mverall state of emergency preparedness
mee., integration of emergency
preparedness onsite as determined hy
mue NRC and offsite as determined by
mEMA and reviewed by NRC) such as
mssurance for continued operation, for

the witnesses of parties, other than the
NRC witnesses, on matters involving
FEMA findings and determinations,
policies, or operations; however, FEMA
will not be asked to testify on status
reports.. FEMA is not a party to NRC
proceedings and, therefore, is not
subject to formal discovery
requirements placed upon parties to
NRC proceedings. Consistent with
available resources, however, FEMA
will respond informally to discovery
requests by parties. Specific assignment

To review die FEMA findings andof professional responsibilities between

NRC and! FEMA counsel wifi be
primarily the responsibility ofthe
attorneys assigned to a particular ease.
In situations where questions of
professional responsibility cannot be
resolved by the attorneys assigned,
resolution ofany differences will be
made by the General Counsel of FEMA
and the General Counsel ofthe NRCor

their designees. NRC will request the
presiding Board to place FEMA on the
service list forall litigation m which it
is expected to participate.

Nothing in this MQU shall be
construed in any way to dimmish NRC*s
responsibility for protecting the
radiological health and safety ofthe
public.

B. FEMA Review of Offsite Plans and
Preparedness

NRC will assist in the development
and review of offsite plans and
preparedness through its membership
on the Regional Assistance Committees
(RAC). FEMA will chair the Regional
Assistance Committees. Consistent with
NRC'’s statutory responsibility, NRC will
recognize FEMA as the interface with
State and focal governments for
interpreting offsite radiological
emergency planning and preparedness
criteria as they affect those governments
and for reporting to those governments
the results of any evaluation of their
radiological emergency plans and
preparedness.

Where questions arise concerning die
interpretation of the criteria, such
questions will continue to he referred to
FEMA Headquarters, and when
appropriate, to the NRC/FEMA Steering
Committee to assure uniform
interpretation.

CLPreparation for and Evaluation of
Joint Exercises

FEMA and NRC will cooperate in
determining exercise requirements for
licensees, and State and local
governments. They will also jointly
observe and evaluate exercises. NRC
and FEMA will institute procedures to
enhance the review of objectives and
scenarios for printexercises. This review
is to assure that both the onsite
considerations of NRC and the offsite
considerations of FEMA are adequately
addressed and integrated in a manner
that will provide for a techniealfy sound
exercise upon which an assessment of
preparedness capabilities can be based.
The NRC/FEMA procedures will
provide for the availability of exercise
objectives and scenarios sufficiently in
advance of scheduled exercises to allow
enough time for adequate review by
NRC and FEMA and correction ofany
deficiencies by the licensee. The failure
of a licensee to develop a scenario that
adequately addresses both onsite and
offsite considerations may resultin NRC
taking enforcement actions.

The FEMA reports will be a part ofan
interim finding on emergency
preparedness; or will be the result ofan
exercise conducted pursuantto FEMA'a
review and approval procedures under
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44 CFR part 350 and NRC'’s requirement
under 10 CFR part 50, appendix E,
Section IV.F. Exercise evaluations will
identify one of the following conditions:
(1) There is reasonable assurance that
the plans are adequate and can be
implemented as demonstrated in the
exercise; (2) there are deficiencies that
must be corrected; or (3) FEMA is
undecided and will provide a schedule
of actions leading to a decision. The
schedule for issuance of the draft and
final exercise reports will be as shown
in FEMA-REP-14 (Radiological
Emergency Preparedness Exercise
Manual).

The deficiency referred to in (2) above
is defined as an observed or identified
inadequacy of organizational
performance in an exercise that could
cause a finding that offsite emergency
preparedness is not adequate to provide
reasonable assurance that appropriate
protective measures can be taken in the
event of a radiological emergency to
protect the health and safety of tne
public living in the vicinity of a nuclear
power plant. Because of the potential
impact of deficiencies on emergency
preparedness, they should be corrected
within 120 days through appropriate
remedial actions, including remedial
exercises, drills, or other actions.

Where there are deficiencies of the
types noted above, and when there is a
potential for remedial actions, FEMA
Headquarters will promptly (1-2 days)
discuss these with NRC Headquarters.
Within 10 days of the exercise, official
notification of identified deficiencies
will be made by FEMA to the State, NRC
Headquarters, and the RAC with an
information copy to the licensee. NRC
will formally notify the licensee of the
deficiencies and monitor the licensee's
efforts to work with State and local
authorities to correct the deficiencies.
Approximately 60 days after official
notification of the deficiency, the NRC,
in consultation with FEMA, will assess
the progress being made toward
resolution of the deficiencies.

D. Withdrawal of Reasonable Assurance
Finding *

If FEMA determines under 44 CFR
350.13 of its regulations that offsite
emergency plans or preparedness are
not adequate to provide reasonable
assurance that appropriate protective
measures can be taken in the event of
radiological emergency to protect the
health and safety of the public, FEMA
shall, as described in its rule, withdraw
approval.

Upon receiving notification of such
action from FEMA, the NRC will
promptly review FEMA'’s findings and
determinations and formally document

the NRC’s position. When, as described
in 10 CFR 50.54(s)(2)(ii) and 50.54(s)(3)
of its regulations, the NRC finds the
state of emergency preparedness does
not provide reasonable assurance that
adequate protective measures can and
will be taken in the event ofa
radiological emergency, the NRC will
notify the affected licensee accordingly
and start the "120-day clock."*

E. Emergency Planning and
Preparedness Guidance

NRC has lead responsibility for the
development of emergency planning
and preparedness guidance for
licensees. FEMA has lead responsibility
for the development of radiological
emergency planning and preparedness
guidance for State and local agencies.
NRC and FEMA recognize the need for
an integrated, coordinated approach to
radiological emergency planning and
preparedness by NRC licensees and
State and local governments. NRC and
FEMA will each, therefore, provide
opportunity for the other agency to
review and comment on such guidance
(including interpretations of agreed joint
guidance) prior to adoption as formal
agency guidance.

F. Support for Document Management
System

FEMA and NRC will each provide the
other with continued access to those
automatic data processing support
systems which contain relevant
emergency preparedness data.

G. Ongoing NRC Research and
Development Programs

Ongoing NRC and FEMA research and
development programs that are related
to State and local radiological
emergency planning and preparedness
will be coordinated. NRC and FEMA
will each provide opportunity for the
other agency to review and comment on
relevant research and development
programs prior to implementing them.

H. Public Information and Education
Programs

FEMA will take the lead in
developing public information and
educational programs. NRC will assist
FEMA by reviewing for accuracy
educational materials concerning

2Per 10 CFR 50.54(s)(2Xi>). the Commission will
determine whether the reactor shall be shut down
or other appropriate enforcement actions if such
conditions are not corrected within four months.
The NRC is not limited by this provision of the rule,
for, as stated in 10 CFR 50.54(s)(3), “Nothing in this
paragraph shall be construed as limiting the
authority of the Commission to take action under
any other regulation or authority of the Commission
oratany time other than that specified in this
paragraph™ (emphasis added).

radiation, and its hazards and

information regarding appropriate W
actions to be taken by the general publii 9
in the event of an accident involving
radioactive materials.

i
I. Recovery from Disasters Affecting [

Offsite Emergency Preparedness {tit

Disasters that destroy roads, ici
buildings, communications, fhe
transportation resources or other offsite ;re
infrastructure in the vicinity ofa u
nuclear power plant can degrade the  ar
capabilities of offsite response ivt
organizations in the 10-mile plume lar
emergency planning zone. Examples of |B\
events that could cause such i

devastation are hurricanes, tornadoes,
earthquakes, tsunamis, volcanic ill
eruptions, major fires, large explosions, cep

and riots. i
If a disaster damages the area around ]
a licensed operating nuclear power ne

plant to an extent that FEMA seriously R
questions the continued adequacy of ]
offsite emergency preparedness, FEMA g
will inform the NRC promptly. tts
Likewise, the NRC will inform FEMA
promptly of any information it receives
from licensees, its inspectors, or others,

that raises serious questions about the
continued adequacy of offsite o
emergency preparedness. If FEMA at
concludes that a disaster-initiated B.

review of offsite radiological emergencyijtal
preparedness is necessary to determine

if offsite emergency preparedness is still
adequate, it will inform the NRC in V./
writing, a$ soon as practicable, :
including a schedule for conduct ofthe A
review. FEMA will also give the NRC (1 to
interim written reports of its findings,
appropriate, and (2) a final written
report on the results of its review.

The disaster-initiated review is
performed to reaffirm the radiological
emergency preparedness capabilities of
affected offsite jurisdictions located in]
the 10-mile emergency planning zone
and is not intended to be a
comprehensive review of offsite plans
and preparedness.

The NRC will consider information
provided by FEMA Headquarters and
pertinent findings from FEMA’s
disaster-initiated review in making
decisions regarding the restart or
continued operation of an affected
operating nuclear power reactor. The g
NRC will notify FEMA Headquarters, injnr
writing, of the schedule for restart of
affected reactor and keep FEMA
Headquarters informed of changes in
that schedule.

IV. NRC/FEMA Steering Committee

The NRC/FEMA Steering Committee]

on Emergency Preparedness will
continue to be the focal point for

O3 8o S =5

i
Bate
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lordination of emergency planning and

=reparedness. As discussed in Section |
[this agreement, response activities
etween these two agencies are
idressed in a separate MOO. The
leering Committee will consist of an
}ual number of members to represent
ich agency with one vote per agBncy.
fhext the Steering Committee cannot

e ;reeon the resolution of an issue, the
suewill be referred to NRC and FEMA
lanagement. The NRG members will
awe lead responsibility for licensee
tanning and preparedness and the

f EMA members will have lead
sponsibility for offsite planning and
reparedness. The Steering Committee

; ill assure coordination of plans and

> reparedness evaluation activities and
ivise, as necessary, acceptance criteria

1 irlicensee, State and local radiological
nergency planning and preparedness.

' RCand FEMA wilLthen consider and

| ioptcriteria, as appropriate, in their

 ispective jurisdictions. (See

. ttachment 1).

s "WorkingArrangements

s A The normal point ofcontact for
implementation of the pointsin this
[QUwill be the NRC/FEMA Steering
ommittee.

B. The Steering Committee will
itablish the day-to-day procedures for
isuring that the arrangements of this
[QUare carried out.

I Memorandum of Understanding

A This MOU shall be effective as of
ite of signature and shall continue in
feet unless terminated by either party
pon 30 days notice in writing.

IB Amendments or modifications to
tisMOU may be made upon written
preement by both parties.

Approved-for the U.S. Nuclear Regulatory
feunission. -

Datect June 17,1993.

fees M. Taylor,

fecutive Directorfor Operations.

Datect June 17,1993.

Approved for the Federal Emergency
lanagerrent Agency.

[chard W. Krimm,

pngAssociate Director, State and Local
pgnunsand Support.

ttachment 1—FEMA/NRC Steering
feunittee

trpose

Assure coordination of efforts to maintain
dimprove emergency planning and
pparedness for nuclear powver reactors a?
(scribed in the NRC and FEMA rules and
[eNRC/FEMA MOU on Radiological
prgency Planning and Preparedness.
>orcingte consistent criteria for licensee,
ate and local emergency plans and
faparedness.

Membership

The NRC and FEMA consignees of this
MOU will designate respective co-chairs for
the Steering Committee. The designated co-
chairs will, in turn, appoint their respective
members to the Committee.

Membership Changes

Changes to the membership ofthe NRC/
FEMA Steering Committee may be made by
the co-chairs, representing the agency whose
member is being changed.

Operating Procedures

The Stewing Committee will maintain a
record of each meeting to include
identification of issues discussed and
conclusions reached. No meeting, will be held
without the attendance and participation of
at least the co-chairs or two assigned
members of each agency.

Coordination

When items involving responsibilities of
other NRC or FEMA offices we discussed, the
affected offices will be contacted as
appropriate.

Dated: September 7r1993.
James L. Witt,
Director.
[FR Doc. 93-22431 Filed 9-13-93; 8:45 and
BILUNG CODE 8718-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 661
[Docket No. 930402-3134; 1.D. 090293A]

Ocean Salmon Fisheries Off the
Coasts of Washington, Oregon, and
California

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION Inseason adjustments.

SUMMARY: NMFS announces that the
quotas for the commercial fishery in the
subarea from the Queets River,
Washington, to Cape Falcon, Oregon,
which began on August 27,1993, are
increased to 5,800 chinook salmon and
26,300 coho salmon to account for fish
not harvested by earlier commercial
fisheries north of Cape Falcon. The
commercial fishery from the Queets
River, Washington, to Cape Falcon,
Oregon, will reopen for 4 days on
September 1-4,1993, with a possession
and landing limit of 70 coho salmon for
the open period, followed by a 4-day
closure on September 5-8,1993. These
adjustments are intended to provide
additional fishing opportunity to catch
the available fish and minimize

disruption to the commercial fishery
without exceeding die ocean share
allocated to the commercial fishery in
this subarea.

DATES: Effective at 0001 hours local
time, September 1,1993, through 2400
hours local time, September 8,1993.
Comments will be accepted through
September 28,1993.

ADDRESSES: Comments may be mailed to
Roliand A. Schmitten, Director,
Northwest Region, National Marine
Fisheries Service, NOAA, 7600 Sand
Point Way NE., BIN CI5700-Bldg. 1,
Seattle, WA 90115-0070. Information
relevant to this notice has been
compiled in aggregate form and is
available for public review during
businesshours at the office of the NMFS
Northwest Regional Director.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at (206) 526-6140.
SUPPLEMENTARY INFORMATION: In its
amended emergency interim rule (58 FR
31664, June 4,1993), NMFS announced
that "All non-Indiantroll and
recreational ocean fisheries will be
limited by either (a) an overall 60,000
chinook quota or fbj impacts on critical
Washington coastal and Puget Sound
natural coho stocks equivalent to the
preseason coho quota of 250,000
(including hooking mortality associated
with the May/June chinook fisheries).
The initial troll allocation provides for
a harvest of no more than 30,000
chinook and 62,500 coho. However, a
preseason species trade with the
recreational fishery of 15,000 coho for
5.000 chinook results in the troll fishery
being limited by overall quotas of
35.000 chinook and 47,500 coho/’

The commercial fishery North of Cape
Falcon was subject to chinook and coho
quotas in three seasons set forth in the
emergency interim rule. Based on the
best available information on August 30,
the commercial fishery catch north of
Cape Falcon, Oregon, resulted in 17,300
coho salmon and 4,900 chinook salmon
remaining in the harvest guidelines
following the previous season closure
on August 6 of the commercial fishery
for all salmon species between the U.S.-
Canada border and Cape Falcon. The
emergency interim rule states that “Any
transfers between subarea quotas of
5.000 fish or less shall be done on a fish-
for-fish basis.” Unlike the first two
seasons this third season opening is
within a subarea and therefore the
chinook salmon quota for the
commercial fishery beginning August 27
between the Queets River and Cape
Falcon has been increased by the 4,900
remaining fish, from 900 to 5,800 fish.
To maintain impacts at preseason levels
on critical Queets River natural coho



