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current rates are not available, state the 
HMO’s estimated rates for these 
services.

(13) A description of any self-referral 
option that the HMO makes available to 
its enrollees, and specify any current 
deductibles and copayments for basic 
health services obtained through self- 
referral, imposed in accordance with

§ 417.104(a)(5), and the date these rates 
became effective. If current rates are not 
available, state the HMO’s estimated 
rates.
* * * * *

(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance Program; No. 93.774, Medicare—  
Supplementary Medical Insurance Program.)

Dated: March 2 ,1993 .
William Toby, Jr.,
Acting Deputy Administrator, Health Care 
Financing Administration.

Approved: April 22 ,1993 .
Donna E. Shalala,
Secretary.
[FR Doc. 93-15607 Filed 7 -1 4 -9 3 ; 8:45 am] 
BILLING CODE 4120-01-41
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DEPARTMENT O F TH E  INTERIOR

Bureau of Land Management

43 CFR Parts 3730,3820,3830, and 
3850

[W O -6 6 0 -4 1 9 1 -0 2 -2 4 1  A; Circular No. 
2648]

BIN 1004-AC07

Rental Fees, Mining Claim 
Recordation, and Assessment Work

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Final rule.

SUMMARY: This final rule implements 
provisions of the Interior Department 
and Related Agencies Appropriations 
Act of 1993 (the Act) that requires an 
annual rental fee of $100 for each 
mining claim and site located and held 
under the General Mining Law of 1872 
for fiscal years 1993 and 1994. The final 
rule establishes the procedures for 
paying and administering the required 
annual rental fee, puts into regulation 
the statute's mandatory payment 
deadlines and its mandatory provision 
that failure to pay the rental fee on time 
constitutes abandonment of the claim or 
site, amends the recording and 
assessment work regulations to conform 
to the requirements of the Act, and 
establishes procedures by which small 
miners may obtain an exemption. Hie 
final rule also makes minor technical 
amendments to existing regulatory 
provisions to clarify procedures and 
further to implement the Federal Land 
Policy and Management Act of 1976, as 
amended (FLPMA).
EFFECTIVE D ATE: July 15,1993. 
ADDRESSES: Any suggestions or 
inquiries should be sent to: Director 
(660), Mail Stop 501, Bureau of Land 
Management, 1849 C Street NW„ 
Washington, DC 20240.
FOR FURTHER INFORMATION CO N TACT: 
Roger Haskins, (702) 785-6576, or Frank 
Bruno (202) 653-5182.
SUPPLEMENTARY INFORMATION: A 
proposed rule amending certain sections 
of the regulations at 43 CFR 3730, 3820, 
3860, and 3850 was published in the 
Federal Register on March 5,1993 (58 
F R 12878). There were 240 comments 
received concerning the proposal: 153 
from individuals, 1 petition with 18 
signatures, 52 from mining businesses,
19 from associations, 6 from offices of 
Federal agencies, 1 from State 
government, 8 from attorneys, and 1 
from members of Congress. These 
comments were from all regions of the 
United States, but the majority

originated from the public lands States 
west of the Mississippi River.

The Department o f  die Interior, in 
accordance with 5 U.S.C. 553(d), for 
good cause finds that it would not be in 
the public interest to delay the effective 
date until 30 days after publication. The 
mining industry needs as much time as 
possible to prepare to comply with the 
rule, and the Bureau of Land 
Management State Offices will not be 
able to accept filings and payments, or 
to assist the public in other ways, until 
the rule is effective.

The comments addressed all aspects 
of the proposed rule. They were all 
given careful consideration and are 
addressed in this preamble, either as 
general comments or specific comments 
dealing with particular provisions of the 
proposed rule. Descriptions of the 
comments and discussion of their 
consideration are grouped into either 
the general comments or specific 
comments sections below. Many 
comments criticized the Act requiring 
the rule and the rule itself. Since the 
requirements of the Act cannot be 
amended by this rule, the function of 
which is to implement the Act, these 
criticisms are not addressed here except 
where there may be sufficient confusion 
concerning the explicit requirements of 
the Act.
General Comments

Many comments stated that most 
small miners will not be able to afford 
the fee or that the fee would have a 
depressing effect on the mining industry 
and western economies generally. The 
rule cannot be amended based on these 
possible economic effects of the fee, 
because it has been required by Act of 
Congress. However, there is discussion 
later in this preamble concerning 
whether this rule is a major rule, a 
determination based primarily on its 
economic effect.

Many comments also stated that the 
rule would cause many claims to be 
abandoned. This may be true; in part, 
the law and the regulations will have 
the effect of encouraging the 
abandonment of frivolous claims that 
may interfere with multiple use of the 
public lands.

Severn! comments supported the fee 
and some called for consideration of 
larger fees, more stringent small miner 
qualifications, or different treatment for 
lode, placer, and mill site claims. This 
rule cannot incorporate requirements 
that go beyond the statutory language.

Two comments said that the proposed 
rule was confusing. Every effort has 
been made to make the rule 
understandable. Field office personnel 
of the BLM will be prepared to assist the

public in complying with the new 
requirements.

Several comments said that the fee 
was a burden because only a few 
months will be left for all of the mining 
operators to make decisions and act 
before the fee is due. While it is true that 
the final rule is being put into place 
about two months before the fee is due, 
the general intent of the law and its 
deadlines have been known since last 
October. On October 16,1993, BLM 
published a notice (57 FR 54102) that 
the Act had been passed and that the 
rental fees would go into effect and be 
payable on or before August 31,1993. 
Miners were actually and constructively 
notified of the law and should be 
prepared to meet the processing 
requirements outlined in this final rule.

Several comments asked about the 
effect of this rule on State law. State law 
requirements are still required to be 
followed. Claimants should consult 
with the States for these requirements. 
One comment suggested that a provision 
be inserted to relieve miners from 
complying with State law. The States 
will determine what effect, if any, the 
Act has on their laws.

One comment said that mention of the 
fees required for oil shale claims under 
the Energy Policy Act would be 
confusing under this rule. The fee 
requirements of the Energy Act must be 
mentioned, however, because they 
supersede the requirements of this rule 
and this must be made clear.

One comment said that the rule 
should address what will take place in 
1995 and beyond. The rule has been 
written to explain what is required 
under the new legislation, making clear 
that the rental fee payment requirement 
will not apply beyond September 30, 
1994, absent further legislation.

Two comments said that the fee does 
nothing to combat nuisance mining 
claims because no one would hold a 
claim if there was no intent to mine, and 
the fee does not require that work be 
done on a claim. One comment 
addressed BLM's statement that the 
effect of the fee would be to reduce 
unnecessary surface disturbance and 
implied that a significant amount of 
exploration work done in frivolous. 
Some individuals hold mining claims 
on Federal lands that are not being 
diligently developed, but those who are 
seriously performing exploration work 
were not meant to be considered in this 
group. While it is true that the fee does 
not specifically require diligence, it 
does impose a cost on the claimant and 
thus is a disincentive to hold claims that 
are not being diligently worked. There 
is also an obvious benefit to the j
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taxpayer in that the fee is paid to the 
government.

One comment said the rule was 
unconstitutional because mining claims 
recorded prior to the date of the Act are 
legal contracts and subject only to laws 
in effect prior to the date of claim 
location. The comment also stated that 
the rule is required to be based on law 
passed by Congress. The rule is based 
on the Department of the Interior 
Appropriations Act for 1993, passed by 
Congress and signed into law on 
October 5,1992, which contained the 
language requiring the fee. In addition, 
as found in Last Chance Mining Co. v. 
United States, 12 Cl. Ct. 551, 555-556 
(Cl. Ct. 1987), a f fd  846 F.2d 77 (Fed.
Cir. 1988), cert, denied, 488 U.S. 823 
(1988), the statutes and regulations 
involving the general mining law "do 
not purport, even by implication, to 
constitute an offer * * *, it is certainly 
not an offer to contract.” Therefore, the 
location of a mining claim does not 
establish a contract and is not subject to 
contractual legal theory.

Several comments rejected the finding 
in the preamble that this was not a 
major rule because it would not have an 
annual effect on the economy of $100 
million or more. They stated that 
economic multiplier effects would 
increase the effect beyond $100 million, 
and that small miners are the principal 
explorers in _the industry and would 
drop claims for financial, not technical, 
reasons and eventually would become 
virtually extinct. The comments referred 
to a survey of Alaska miners by the 
Alaska Miners Association, which 
concluded that more than half of all 
active Federal claims will be abandoned 
and that there will be a 50 to 75 percent 
reduction in exploration expenditures 
as a result of the fee. We disagree that 
the effect to the economy will be more 
than $100 million. The best estimate of 
the number of active claims on Federal 
land on the date of the Act is about
900,000. If imposition of the fee results 
in a 25% drop in claims, 225,000 claims 
would be dropped. The vast majority of 
these claims will have had little or no 
activity on them because claims with 
good prospects or production would 
more likely be maintained. Therefore, 
the economic effect of the loss of these 
valueless or minimal value claims being 
dropped will be de minimus. In 
addition, it is estimated that 380,000 
claims may not be subject to the rental 
fee due to the small miner exemption. 
This leaves approximately 295,000 
claims for which the annual fee would 
be paid, totaling $29.5 million per year 
(about $60 million in the first year 
because both annual payments are due 
by August 31,1993, but closer to $5

million in the second year because fees 
will only be paid on new locations 
during that year), and well below the 
$100 million threshold. (It is estimated 
that the number of new claims located 
will be approximately one half of those 
located annually before enactment of 
the Act, or 40,000.) Small companies 
with good claim prospects would not be 
significantly dissuaded from pursuing 
these claims. In short, only claimants 
holding claims upon which little or no 
activity is taking place should find the 
fee economically prohibitive. Therefore, 
the fee requirement will not be enough 
to affect the economy beyond the $100 
million level. Admittedly, it is difficult 
to make such projections, and it is likely 
that any projection will be proven to be 
somewhat over- or under-estimated in 
the end. Also, it is important to note 
that a certain amount of fluctuation 
above and below the $100 million 
annual economic impact figure is 
allowed for the purposes oi determining 
whether a rule is major. Finally, it 
should be added that the basic 
provisions of this rule would be 
required to be promulgated regardless of 
any conjectural finding that the rule is 
major, because these provisions are 
required by Act of Congress.

One comment disagreed with the 
statement in the preamble that the rule 
did not constitute a taking. The 
comment stated that it constituted a 
taking because it unexpectedly required 
a payment of substantial fees. The fee is 
not expected to cause a taking because 
payment of the fee will not foreclose all 
reasonable possibility of the 
development of a valuable mining 
deposit, particularly since it in many 
cases replaces assessment work of equal 
value.

Several comments urged that existing 
claims be grandfathered and not be 
subject to the fee, but this is not possible 
since the Act specifically provides that 
"each unpatented mining claim” is 
subject to the fee. The Act does not 
generally except existing claims.

One comment said that the fee is 
unneeded because existing laws are not 
being enforced and other measures 
could be taken for the government to 
achieve the same results and effects as 
the fee. No other options can be 
considered in this rule, because the fee 
is statutorily required, and the rule must 
therefore be promulgated to implement 
the fee.

Two comments did not deal 
specifically with the issues of the rule.

Four comments called for a public 
hearing regarding the issues of this rule. 
Administrative hearings for this purpose 
were not scheduled because the basic 
fee and exemptions have already been

determined by Congress, and are not 
practicable because it is imperative that 
the rule be finalized as soon as possible 
because of the approaching payment 
deadline.

One comment asked whether a notice 
of intent to hold could be filed in lieu 
of paying the rental fee. The answer is 
no; the only expressly stated exemption 
from paying the rental fee for claims on 
public domain lands applies to small 
miners. Also, a prerequisite for 
receiving the small miner exemption 
under the statute is that exploration or 
production work if performed on 10 or 
fewer claims, while the purpose of a 
notice of intent to hold is to allow 
claimants to maintain claims without 
developing them.

One comment suggested that a 
separate arrangement be created for 
prospectors that would continue to 
encourage prospecting. This is not 
possible because the statutory basis for 
the rule does not contemplate such an 
arrangement.

Two comments questioned what a 
claimant is renting when paying the 
rental fee. The purpose of the provision 
in the Act is to require miners to pay for 
utilizing Federal land for mining or 
mine development activities before it is 
patented.

One comment asked whether placer 
mining claims are exempt from the rule. 
They are not. The Act explicitly covers 
"each unpatented mining claim, mill or 
tunnel site.”

Two comments questioned the 
statement in the preamble that a notice 
of intention to hold that is required 
under FLPMA would still be required. 
This statement in the proposed rule 
preamble was in error. The rental fee 
requirement can be satisfied by either 
paying the rental fee or filing the 
certification of exemption. If, under the 
Mining Law, assessment work is not 
required, FLPMA still requires a notice 
of intention to hold, regardless of rental 
payments. However, BLM has decided 
to accept the fee in lieu of a Notice of 
Intent to Hold, so the Notice is not 
required in addition to the fee payment. 
Language has been added to the rule at 
§§3833.0-5(t), 3833.1-5(g), and 3833.1- 
7(c) to make this clear.

One comment wanted clarification on 
whether filing notices of intention to 
hold mill and tunnel sites was still 
required and whether the tunnel site 
diligence provision of 30 U.S.C. 27 was 
affected. 'Hie filing of notices on these 
sites is not required for those who pay 
the fee and the cited diligence provision 
is not affected by this rule.

One comment asked whether the rule 
can address access issues, but this is not
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the purpose of the rule, and it does not 
affect access issues.

Two comments asked where the 
statute calls for claims to be voided for 
non-compliance. The statute does not 
use the word “void" but it specifically 
states that failure to pay the fee 
conclusively constitutes abandonment 
of the mining claim. In such cases BLM 
routinely issues a decision to void the 
claim.

One comment states that the rule 
should address situations where an 
insufficient amount of money is 
submitted to cover the claims desired to 
be held. This will be handled in a 
similar way to existing BLM manual 
policy procedures in that the filing will 
not be totally rejected and fees that are 
sufficient to cover a percentage of listed 
claims will be credited to hold those 
claims and the others will be rejected. 
Filings that axe submitted without fees 
will not be accepted and will be *  
returned to the claimant/owner without 
further action. Section 3833.1-3 has 
been amended to provide for this 
process.

One comment recommended a sliding 
scale that would raise the fee per claim 
for claimants who hold larger claim 
blocks. This is not possible because the 
statutory language requires one $100 fee 
per claim.

One comment stated that, instead of 
the fee, the assessment work 
requirement should be increased to 
$1,000 per year. This is not possible 
because the statutory language does not 
allow it, nor does any other provision in 
the Mining Law.

A comment disputed the proposed 
rule’s preamble, which stated that only 
speculative and marginal claims would 
be dropped. The comment cited figures 
provided by mining companies that 
indicate a large percentage of active 
claims in the correspondent's State will 
be dropped and that many of these 
would be legitimate, rather than 
"nuisance" claims. A legitimate mining 
claim could be defined as one that may 
have some marginal prospects in the 
distant future. It is true that some of 
these may be dropped, but it is still 
likely that most claims that are 
considered valuable by those who hold 
them, for either present or future 
development, will be held despite the 
rental fee. Those that are dropped may 
be relocated by the same or new 
claimants at a later date, perhaps as 
soon as 1994, unless the lands are 
withdrawn from mineral entry, so that 
no resources will be lost to the nation.
43 CFR 3730.0-1

This new section was added pursuant 
to a comment. It explains the purpose of

Public Law 359 and the regulatory 
framework for it.
43 CFR 3730.0-3

This new section was added pursuant 
to a comment. It outlines the proper 
authority for subpart 3730.
43 CFR 3734.1

This section was amended pursuant 
to a comment in order to explain more 
succinctly the interrelationship among 
Public Law 359, which governed mining 
in powersite withdrawals, die Interior 
Department and Related Agencies 
Appropriations Act of 1993, and 
FLPMA, which superseded the 
requirements of Public Law 359.
43 CFR 3821.0-3

This new section was added for 
purposes of clarification in order to 
relate the subpart to the proper statutory 
authorities.
43 CFR 38213

This section was amended pursuant 
to a comment. The language is an 
improvement over the proposed rule 
language. It also adds that after October 
21,1976, the 90-day recording time 
frame for new locations under FLPMA 
superseded the previous 60-day period 
under 62 Stat. 162, the Act to reopen the 
revested Oregon and California Railroad 
and reconveyed Coos Bay Wagon Road 
grant lands to exploration, location, 
entry, and disposition under the general 
mining laws (0 and C Act).
43 CFR 3821.3

This section was amended to add that 
the $100 fee is also in lieu of a notice 
of intent to hold.
43 CFR 3833.0-3

The term "non-exempt” was added to 
paragraph (e) of this section to make it 
clear that the voiding of claims for 
failure to pay the fee does not apply to 
those claims that are exempt because of 
the small miner exemption.

One comment said that 43 U.S.C.
1212 should be removed from the list of 
authorities. This section of the United 
States Code makes it a crime to file false 
or fictitious documents with the 
Secretary, and is necessary for the 
enforcement of the regulations.
43 CFR 3833.0-5

The word "State” was added to 
paragraph (g) to make it dear that the 
proper BLM office is the relevant State 
Office. The word "State” was also 
added to paragraphs (p) and (t). 
Paragraph (t) was also amended to make 
it clear that those who pay the fee are 
not required to file the Notice of Intent

to Hold. The definition in paragraph (v) 
was reworded to cite the specific 
instances in which fees are non- 
refundable. A new paragraph (w) was 
added to define "age to discretion," the 
term that was used in the statute and 
also in this rule.

One comment suggested making it 
clear that the December 30,1992, 
FLPMA filing and the rental fee filing 
mentioned in paragraph (o) of this 
section can be filed at the same time, 
which would save administrative work. 
This is not possible since the deadline 
for the FLPMA filing is already in the 
past. Paragraph (o) was reworded to 
make it clear that small miners who 
qualify for the exemption will still be 
required to make FLPMA filings.

Several comments objected to the 
proposed change from 20 to 15 days for 
receipt of documents sent by mail in 
paragraph (m) pf the proposed rule, 
citing future postal service cuts that may 
result in delays in delivery. There is no 
current evidence that fixture mail service 
will degenerate. However, BLM will 
monitor the situation to identify any 
problems reconciling this regulation 
with the realities of mail service.

One comment said that the filing 
years defined in paragraph (o) should be 
the same, in order to simplify the 
procedures, but that is not possible 
because the dates are statutorily set.

Two comments questioned whether 
the definition of "amended location" in 
paragraph (p) of this section preempts 
State law regarding the conveyance of 
unpatented mining claims. It does not. 
State law still applies for State filing 
purposes. This definition is amended to 
make it clear that transfers of interest 
submitted to BLM to update BLM 
records, are required to be submitted in 
accordance with section 3833.3 only.
43 CFR 3833.1-2

A new section was added as a cross- 
reference to sections 3741.1 and 3821.2 
for claims and sites located on Public 
Law 359 and O and C Act lands 
respectively.
43 CFR 3833.1-3

This section has been reworded to 
clarify the processing of partial 
payments. :

One comment stated that this section 
does not specify the point at which 
failure to submit the required rental 
constitutes abandonment of the claim. 
This is stated in section 3833.0-3(e).
43 CFR 3833.1-4

One comment asked if there was a 
service charge for filing for the small 
miner exemption. As outlined in this 
section, the answer is no. One comment
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stated that the waiver of the $5 service 
charge for those who pay the fee is not 
appropriate. This service charge was 
imposed as a fee to cover administrative 
costs for the processing of annual filings 
under FLPMA. Those who pay the $100 
rental fee will not be causing the BLM 
to incur such FLPMA filing processing 
costs. Additionally, Congress 
specifically authorized BLM to spend 
up to $5 million annually, to be taken 
from rental fee receipts, to run the rental 
fee program, so the rental fee will 
partially defray BLM’s administrative 
costs in the same way that the $5 does 
for FLPMA filings. On the other hand, 
a claimant who qualifies as a «nail 
miner and files for an exemption is still 
required to complete the annual 
assessment work and file evidence 
thereof* together with a service charge of 
$5 per claim, on or before December 30 
of each year.

The word "non-refundable” has been 
added to paragraph (a) to make this 
charge consistent with other servira 
charges which are also non-refundable. 
Paragraph (b) was amended to add that 
rental fees are also in lieu of notices of 
intent to hold and that certified 
exemption statements are not required 
to be accompanied by a service fee. 
Paragraph (el was added to detail how 
credit card payments may be made. 
Paragraph (f) was added to outline how 
declining deposit accounts may be used 
for payment of fees.
43 CFR 3833.Î-5

Paragraphs (a) has been reworded to 
explain more clearly die rental fees that 
are due and their deadlines. Paragraph
(e) has been added in response to a 
number of comments. It explains that it 
is possible for a qualified small miner to 
claim the exemption for one year, but 
elect to pay the fee in another year. 
Paragraph (f) has been added to make 
clear the final date for filing the 
required annual $550 tenta! fee for oil 
shale claims. Paragraph Cg] has been 
added to make it clear that payment of 
the rental fee releases the claimant from 
having to file a notice of intention to 
hold. . '

One comment stated that the rental 
fee for the second year should be 
sufficient to hold the claim through 
September 30,1994, the expiration date 
of the Act, radier than September 1, 
1994. In fact, the effect of that second 
payment is to hold the claim through 
the end of the assessment year ending 
September 1,1994.

One comment stated that there is a 
duplication between the fee due upon 
location of a new claim in the first 
assessment year and the fee due on 
August 31,1993, for the second

assessment year. There is no duplication 
because a fee paid for location in the 
first year holds the claim until 
September 1,1993, at which point the 
second payment holds the claim for the 
second assessment year. The first 
payment upon location is not prorated 
if the location occurs mid-year.

One comment stated that if a claimant 
locates a claim in the second assessment 
year there should be no fee required 
because such a fee cannot be "in lieu” 
of assessment work. This is not correct 
because the statute expressly states that 
new locations are subject to the $100 fee 
at the time of recordation. There is no 
reference in the "new location” 
provision of the statute to the fee being 
in lieu of assessment work.

One comment said that the second fee 
payment should not be due until the 
end of the second year. The August 31, 
1993, due date cannot be changed in 
this rule, because it is a statutory 
deadline.

One comment stated that there was no 
reason to address proration in the rule.
It is considered necessary because 
proration will not be allowed.

One comment asked whether a 
claimant who pays the fee and later 
decides to drop the claims can get a 
prorated refund. This section 
specifically provides that there can be 
no proration of rental fees fen partial 
years. When the rental fee is paid, its 
purpose is to hold the claim for the 
appropriate assessment year. The law 
does not provide for pro rata refunds. 
Fee payment demonstrates an intent to 
hold the claims for that year,

Three comments objected to the 
"double payment” on August 31,1993, 
for assessment years 1993 and 1994.
This is not a double payment in the 
sense that one would pay twice for the 
same year; it is a requirement for two 
payments, one for each of two separate 
years, but with the same deadline for 
the payments. The payment 
requirements and deadlines are set by 
an Act of Congress, and may not be 
amended in this rule.

Two comments asked whether the fee 
was a one-time payment or whether 
assessment work wouM also be required 
by the BLM. This section explains that 
the fee is required for only two years 
and the fee requirement will expire on 
September 30,1994, and that the fee 
replaces assessment work, unless the 
assessment work was performed during 
the period between September 1 and 
October 5,1992, in which case the first 
year’s rental fee is an additional 
payment. Development or exploration 
work toward developing a claim and 
producing ore is not prohibited by the 
rule, and presumably assessment work

done during thé five weeks before 
enactment of the Act furthered 
development or production.

One comment argued that claimants 
should be able to apply rental fees paid 
in assessment years 1993 and 1994 to 
years after 1994 if the claimant has 
already completed assessment work in 
one or both of those years. This is not 
possible because the statute clearly 
states that for the effective period of the 
Act, a claimant either pays the rental or, 
in some cases, files assessment for those 
years. The fact that work may have been 
done on a claim for which a rental fee 
is paid is of no consequence under the 
Act. The rental fee requirement expires 
on September 30,1994. However, 
several bills are pending in Congress 
that could change and/or extend these 
requirements.

One comment interpreted the 
proposed rule to say that miners who 
pay the rental fee would not have to file 
a plan of operations. This is not true. 
Nothing in this rule changes the plan of 
operations requirements.

Two comments stated that the $100 
fee should be refundable. The fee will 
be non-refundabie except under certain 
conditions outlined in section 3833.0—5. 
Essentially, if a claimant pays the fee 
and receives the benefit expected from 
the government fin this case that the 
claim is held for the period covered by 
the fee) then the fee is non-refundable. 
The government cannot be responsible 
for factors beyond its control, such as if 
for some reason during the assessment 
year the claimant no longer finds it 
advantageous to hold the claim. 
Additionally, refunds would cause an 
excessive paperwork burden. The 
decision to pay the fee and hold a claim 
for the assessment year is one that the 
claimant must make without relying on 
the government to expend scarce 
resources to compensate the claimant 
for any business planning adjustments 
that he or she may have made during 
the year. However, if the claimant does 
not receive the benefit expected at the 
time of fee payment (an example would 
be that the fee is erroneously paid on a 
claim that is actually null and void at 
the time of payment, so that there is no 
claim to pay a fee on), then a refund 
would be in order.

Two comments said that the fee 
should not apply to mill sites or that the 
fee should be reduced for mill sites, but 
neither is possible because of the 
statutory language, which states plainly 
that the fee does apply to mill sites.

One comment, apparently 
misunderstanding the proposed rule, 
said that those who pay the fee for the 
assessment year ending on September 1, 
1994, should not also have to file the
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FLPMA assessment filing due on 
December 30,1994. The proposed rule 
in fact provided that only those 
exempted from the fee by qualifying as 
a small miner will be required to file 
annual assessment proofs by December
30,1994. No change is needed in the 
final rule for the suggestion in the 
comment to be implemented.

One comment suggested that the word 
“year” in the Act should be interpreted 
as ending on August 31,1993, rather 
than September 1, which is the 
beginning and ending date of the two 
assessment years. The Act does not 
define the word “year.” The August 31 
date is clearly just the payment deadline 
in the same way that December 30 is the 
deadline for FLPMA filings. Therefore, 
it was decided that the definition of 
“year” that would be most consistent 
with past practice would be the 
assessment year.
43 CFR 3833.1-6

Language has been added to 
paragraph (a)(1) to make it clear that a 
claimant who owns 10 or fewer claims, 
mill sites, and tunnel sites, and 
otherwise qualifies for the small miner 
exemption, is not precluded from 
paying the rental fee in addition to filing 
for a small miner exemption. Such a 
payment would ensure that the claims 
will not be declared void should the 
small miner status be denied for a 
particular claimant. Paragraph (a)(5) has 
been reworded for clarity, and adds new 
language to include special use permits 
for locatable minerals on national forest 
lands and equivalent State or local 
permits on non-Federal surface lands as 
permissible documents for the purpose 
of qualifying for the small miner 
exemption. Paragraph (b) was reworded 
to bring it into agreement with current 
judicial interpretations and to make 
reference to other permits being 
qualifying.

One comment said it was unfair that 
activity using non-mechanized means 
did not qualify the claimant for the 
small miner exemption. This was done 
because the statute requires that the 
claims be under a plan or notice, which 
is not required for most non- 
mechanized activity.

One commenter asked whether a 
prospecting club is an “individual” in 
order to qualify for the small miner 
exemption. The answer is yes if the 
claims are located in the name of the 
club.

The club could be eligible if it holds 
10 claims or fewer and meets the 
remaining requirements for exemption. 
The members of the club could not each 
claim a small miner exemption unless

claims are each held by one person 
individually, independently of the club.

One comment asked whether a valid 
plan of operations is required for 
operations where no significant 
disturbance takes place. A plan of 
operations is required for surface 
disturbance amounting to 5 acres or 
more. Operations with only negligible 
disturbance qualify as casual use under 
43 CFR part 3809. One must be under 
a valid plan or notice in order to qualify 
for the small miner exemption and if no 
significant disturbance is taking place, it 
is not likely that the claimant would be 
required to file a plan.

One comment stated that no reference 
should be made to lode and placer 
claims and that “such” operation 
should be used rather than “the” 
operations because the suggested 
language would conform more precisely 
with the statute. The language in the 
proposed rule remains unchanged 
because it is not in conflict with the 
statute.

One comment said that paragraph (b) 
of this section is an unjustified 
expansion of the statute. It is not 
considered unjustified because, as with 
the rest of the rule, it implements in 
detail what is believed to be the best 
interpretation of what Congress 
intended when it passed the Act. The 
exploration guidelines included are 
considered to be accepted and routine 
industry exploration activities.

One comment asked whether 
assessment work can still be conducted 
on a percentage of a block of claims to 
benefit the entire block. The answer is 
yes, the rule does not change this.

One comment objected to the small 
miner exemption saying that the average 
small placer miner could not likely 
fulfill the work requirement on 10 
claims in a lifetime. The comment 
suggested an alternative fee scheme. The 
10-claim exemption and $100 fee is 
explicit in the statutory language and 
cannot be changed by regulation.

One comment stated that paragraph 
(a)(3) of this section appears to violate 
Constitutional and statutory guarantees 
against discrimination against women 
because it limits the rights of a married 
woman to hold a mining claim. This is 
a misreading of this provision because 
it is no way limits a woman’s right to 
hold a mining claim. It treats a married 
couple as one entity for the purpose of 
qualifying for the same miner 
exemption. Both the married woman 
and man can locate and hold as many 
mining claims as they wish, but if they 
want to qualify for the small miner 
exemption they may hold no more than 
10 claims as a family.

The limitation for the purposes of the 
exemption applies equally to the man as 
to the.woman. It is similar to the 
limitation put on partnerships, 
corporations, and others discussed 
elsewhere in this rule. Finally, the 
limitation in this provision exists 
primarily because it is required by the 
Act.

One comment suggested adding a 
requirement regarding the evidence 
needed to certify exploration work by 
limiting money expended, in order to 
reduce excess surface disturbance. 
Surface disturbance is already limited to 
less than 10 acres, and this suggestion 
would institute a further restriction that 
would be impossible to police and is not 
specifically provided for in the statute.

One comment expressed concern that 
paragraph (a)(6) of this section could 
apply to old disturbance not related to 
the current operation. However, the Act 
specifies that the surface disturbance is 
to be “ * * * from such mining or 
exploration operation,” which is “under 
a valid notice or plan of operation.” The 
language of this paragraph likewise 
specifies that the disturbance is that 
“ * * * caused by the mining or 
exploration operation.”

One comment stated that paragraph 
(a)(4) excludes any person who owns 
stock in a mining corporation which 
holds claims from qualifying personally 
and separately from the small miners 
exemption. This is not true because the 
legal corporation and the individual are 
separate entities under this section and 
are separately eligible for the small 
miner exemption.

Attesting to the ambiguity of the 
statutory language for the rental fee 
requirement, many comments were 
received addressing the two alternative 
approaches included in the proposed 
rule as to whether claimants who report 
that they have done assessment work 
between September 1 and October 5, 
1992, should be excused from paying 
the rental for the first year.

Four comments supported Alternative 
One, which required payment from all 
except those who qualify as small 
miners, regardless of whether 
assessment work had been performed 
during the time in question. One 
comment came from the Chairman and 
the Ranking Minority Members of the 
Appropriations Subcommittee on 
Interior and Related Affairs of the U.S. 
House of Representatives. Their 
comment stated that it was not the 
intent of Congress to allow an 
exemption as outlined in Alternative 
Two, and that Alternative One reflects 
the will of Congress. They said that such 
an exemption was included in the 
House-passed bill, but was struck by the
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Senate and not restored in the House- 
Senate conference. They further said 
that conferee» discussed the deletion 
and decided that to allow such an 
exemption would seriously affect the 
amount of revenue to be generated by 
the rental fee. The other comments said 
that work is  often not done but 
assessment work proofs are filed 
anyway. They said that Alternative Two 
would further encourage fraudulent 
reporting of assessment work, and that 
an adequate monitoring system does not 
exist, ft may be true that fraud exists to 
some unknown extent. There is no 
adequate agency system to monitor the 
reported completion of assessment work 
for the period between September 1 and 
October s , 1992. Because of this 
practical enforcement concern, the 
clarification of intent from the 
Appropriations Subcommittee on 
Interior and Related Affairs, and die 
reasoning set forth below, the 
Department baa concluded that 
claimants who report having completed 
assessment work between September l  
and October 5,1992, should be required 
to pay the rental fee for assessment year 
1993. Although the comments from the 
Appropriations Subcommittee are not 
binding, the Department finds the 
reasoning of die comment to be 
persuasive, authoritative, and in 
correlation with the arguments made in 
support of Alternative One in the 
proposed ride.

In addition to the Congressional 
comment and the practical enforcement 
problems entailed in allowing the 
exemption, the following arguments 
also favor this alternative. First, the Act 
of October 5,1992, does not contain an 
exemption provision for these 
claimants. Though earlier versions of 
the bill contained one, it was removed 
before enactment. Second, the language 
of the Act states that the rental fee is in 
lieu of assessment work "for the 
assessment year ending at noon on 
September f ,  1993.” 106 Stat. 1378. The 
assessment year referred to began on 
September 1,-1992. Therefore, the rental 
fee requirement is in lieu of assessment 
work mat was conducted or will be 
conducted during the period beginning 
on September 1,1992, and ending on 
September 1,1993. Third, the fee is in 
lieu of filings required by FLPMA that 
could not be filed for the assessment 
year beginning on September 1,1992, 
until the period running from January f ,  
1993, to December 30,1993. As a result, 
it was impossible for any claimants to 
file the FLPMA filing before the 
enactment of the Act. No claimants, 
therefore, could have folly completed 
both requirements that the rental fee is

intended to replace during the period 
between the beginning of the assessment 
year and enactment of the Act. Fourth, 
despite the portion of the assessment 
year that elapsed before the effective 
date of the Act, the rental fee 
requirement is prospective in nature 
because the fee is net due until the 
future date of August 31,1993,
Although the fee is a new, additional 
requirement for some claimants, it is 
nevertheless due prospectively. Last, the 
legislative history of the statute only 
shows an express congressional intent 
to allow an exemption from tire rental 
fee requirement for qualified small 
miners. 135 Cong, Rec. S i5849 (daily 
ed. September 30,1992} and 135 Cong. 
Rec. S15970 (daily ed. October 1,1992).

Many comments supported 
Alternative Two. The reasons included 
the rationale outlined in the proposed 
rule in addition to arguments of 
fairness. One comment attached a letter 
of December 7,1992, to the Director of 
BLM from 6 members of Congress, 
which stated that they believe it was 
congressional intent to allow the 
exemption outlined in Alternative Two. 
Because the previously mentioned fetter 
from the Appropriations Subcommittee 
was from the leadership of the House 
subcommittee with jurisdiction, and 
because the position urged by the 
December 7,1992, fetter was rejected by 
the House-Senate Conference 
Committee before final enactment of the 
appropriations bill, the Subcommittee 
letter was accorded more deference.

Several comments asked questions of 
interpretation if Alternative Two were 
chosen. Since Alternative One is 
promulgated in this final rule, these 
questions are moot, and no discussion is 
needed of them in this final rule.

Three comments stated that the 
situation where a small miner takes the 
exemption in the first assessment year 
and pays the fee for the second 
assessment year needed to be clarified. 
This would be perfectly permissible 
since the payment of the fee or the filing 
of assessment work is optional for 
qualified small miners. A qualified 
claimant could also pay for the first year 
and take tire exemption for the second 
year.

On8 comment said that no one will be 
able to qualify for the small miner 
exemption. This section outlines clearly 
the qualifications for this exemption, 
and while the precise numbers of 
qualified miners is not known, it is clear 
that there are many who will meet the 
requirements.

Three comments asked whether the 
10-claim exemption is State-wide or 
nation-wide. The exemption applies 
nation-wide and can include claims in

more than one State as long as the 
number of claims totals 10 or fewer. In 
accordance with paragraph (a)(2) of this 
section, the exemption applies to claims 
on Federal lands in the United States,

Two comments asked whether 
partnerships were considered a 
"person” toward qualifying for the 10- 
claim exemption. Yes. One partnership 
can qualify for one exemption for tip to 
10 daims. This means that, far example, 
a two-person partnership can qualify for 
10 claims, not 20 claims because they 
are two persons. One comment asserted 
that it was not die intent of Congress to 
allow partners only one 10-claim 
exemption. Congress was not dear 
regarding its intent for the definition of 
‘‘claimant” under the exemption 
language of the statute. However, in tax 
law and business few, partnerships and 
other business associations are 
considered single entities.

One comment questioned the 
definition of the word "notice” in 
connection with the small miner 
exemption. The word “notice” as used 
in this section refers to a mining 
operation of 5 acres or less for which a 
claimant can give "notice” of mining 
activities in accordance with 43 CFR
3809.1-3, rather than file a Plan of 
Operations.

One comment asked whether miners 
whose mining activity is not at the plan 
or notice level can be eligible for the 
small miner exemption. The answer is 
no because, as stipulated in this section 
and the Act, the activity must be at plan 
or notice level as defined by the surface 
managing agency.

Two comments urged that claim 
blocks in different regions should each 
be allowed a 10-claim exemption, and 
one comment said that claimants 
holding more than 10 claims should be 
able to exempt 10 of them . One 
comment referred to a Congressional 
Budget Office (CBO) report as evidence 
that this was the intent of Congress.
This suggestion is not adopted in the 
final rule, because the statute, as well as 
other evidence of Congressional intent, 
allows a claimant to hold no more than 
10 claims in total to obtain an 
exemption. An analysis by the CBO, 
which is not a policy making office, is 
not dispositive of Congressional intent.

One comment stated that it was 
discriminatory for Congress to have 
required no less than $1,500 in gross 
revenues per claimant to qualify for the 
small miner exemption because in some 
cases small operations would be 
hampered by State requirements and 
market economics and fell under the 
minimum floor to qualify for the 
exemption. This is beyond the purview 
of this rale because the $1,500 floor has
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been required by Congress in the 
legislation.

One comment objected to the idea 
that a claimant's child beyond the age 
of discretion could alone qualify for the 
10-claim small miner exemption, but 
that a husband or wife of a claimant 
who is also not a minor could not 
separately qualify for the 10-claim 
exemption. This language was expressly 
contained in the statute and therefore 
cannot be diverged from in the rule.

One comment stated that the small 
miner exemption was erroneously 
aimed at miners who were not serious, 
and ignored small companies who may 
locate 200 or more claims in order to 
explore prudently. No change in the 
small miner exemption may be made by 
regulation. Congress has defined the 
parameters of the exemption by statute. 
The same comment stated that the 
definition of small miner should be 
determined by small miners and junior 
companies, but this is not possible 
because the definition has already been 
established by Congress. Two other 
comments stated that small miners 
should be those with 20 or 30 claims or 
less, which also cannot be 
accommodated because of the statutory 
language.

One comment stated that in cases 
where a claimant overstakes the same 
ground with both a lode and a placer 
claim, that only the placer claim should 
be subject to the fee. The statute makes 
no such distinction in types of claims or 
their vicinity on the ground, and 
specifically requires only that no more 
than 10 claims may be possessed in 
order to qualify for the small miner 
exemption.

Several comments expressed concern 
about the effect on recreational miners. 
Some questioned whether a claimant, 
such as a "recreational” miner or any 
other, whose activities are not extensive 
enough to cross the surface management 
agency’s threshold for a notice or plan 
level operation, would be excluded from 
the small miner exemption, and if so 
would this not increase unnecessary 
degradation of the land. Most stated that 
recreational miners or mining clubs 
should be exempted from the fee. The 
language of the Act specifically requires 
a claimant to be operating under a plan 
or a notice in order to qualify for the 
small miner exemption. It is unlikely 
that unnecessary disturbance will occur 
because of the additional requirements 
for production levels or exploration 
activity coupled with the authority cited 
in section 3833.0-3 of the rule, which 
includes the section of the U.S. Code 
that makes it a crime to file false or 
fictitious documents with the Secretary 
of the Interior. In addition, the surface

disturbance is to be conducted pursuant 
to a valid notice or plan of operation 
that is subject to the "unnecessary and 
undue degradation” standard found in 
FLPMA. The basic requirements for a 
showing of production or exploration is 
required in the statute and cannot be 
excused for recreational miners. There 
were several comments that stated that 
recreational miners could not afford the 
fee, but the fee is required by statute if 
the small miner exemption 
requirements are not met. Additionally, 
all operations, regardless of how an 
individual claimant classifies his or her 
own operation, will be evaluated under 
the standards of this section, which are 
founded on the statute.

One comment asked whether the 
claimant who locates in the 1993 
assessment year may qualify for the 
small miner exemption for the 1994 
assessment year. The answer is yes. The 
statute requires that all new locators pay 
the fee for new claims regardless of how 
many claims they hold, but these 
claimants are free to file for the small 
miner exemption for the second year if 
they qualify.

One comment stated that the small 
miner exemption should apply to those 
who lease 10 or fewer claims. This is 
not possible because the statute 
specifically cites the word "claimants,” 
and not lessees, when referring to the 
small miner exemption. The claimant is 
the party who owns the claim.

Several comments charged that this 
section discriminates against marriage 
and/or legitimate children because 
spouses and underage children cannot 
separately claim the small miner 
exemption within a family. The primary 
reason for this part of the rule is that the 
statute specifically requires it.

One comment rejected the idea that a 
small miner is one who holds 10 or 
fewer claims. The statutory language 
specifically defines a small miner in this 
way, and the rule is bound by the 
statutory language.

One comment urged that BLM 
institute a monitoring system to track 
the full economic impact of the fee.
BLM will track the effects on mining 
claim retention and possibly other 
parameters.

One comment asked whether it is 
possible that a plan of operations that 
has been submitted but not approved 
can satisfy the requirement for a small 
miner exemption. The answer is no 
because the statutory language 
specifically refers to “valid” plans of 
operations. A plan that has not been 
approved cannot be considered valid.

One comment said that the word 
"corporation" should be removed from 
the section that deals with entities who

qualify for the small miner exemption. 
The entities listed in the rule, including 
corporations, have always been regarded 
as "claimants” under the Mining Law. 
The clear intent of the Act was to 
exempt all claimants, including 
corporations, holding 10 claims or 
fewer. However, there is nothing in the 
law or this rule to prevent arm’s length 
stockholders of a corporation— 
stockholders without control—that 
possess mining claims from locating 
their own claims and qualifying as small 
miners, regardless of the number of 
claims held by the corporation.

One comment stated that the 
requirement calling for a minimum 
gross revenue of $1500 was arbitrary. 
Two comments said that the August 31, 
1993, date also was arbitrary. These 
requirements were specifically called 
for in the statute, which the rule is 
required to reflect.

Two comments stated that operators 
on private land with Federal minerals 
cannot comply with the requirement to 
have a plan of operations or a notice 
since on these types of lands-neither is 
required. This problem has been 
addressed in an amendment of section
3833.1-6, which allows submission of a 
State or local permit in lieu of the 
Federal Plan of Operations or Notice. 
There is no evidence in the legislative 
history that Congress had any intention 
of singling out these types of claims and 
making it impossible for them to qualify 
for an exemption. The revised language 
of this paragraph is believed to be in 
accordance with Congressional intent.

Four comments urged that the small 
miner exemption be expanded to cover 
more than 10 claims, but this is not 
possible because the statute provides 
that 10 claims is the limit.

One comment urged that 10 inactive 
claims be allowed to be added to the 10- 
claim exemption, that mill sites be 
exempt, and that a bond should be the 
sole requirement for the exemption. 
None of these comments could be 
accepted, because they are contrary to 
specific statutory language.

One comment asked how association 
placers are counted toward the small 
miner exemption. Each owner of an 
association placer counts that claim 
toward the exemption claim limit. For 
example, if 8 claimants own a 160-acre 
association placer, then each claimant 
would count that claim for purposes of 
calculating individual holdings for 
small miner limitations. They would not 
each claim Va of a claim.

One comment asked whether the 
$1500 in gross revenues is required to 
be produced from each claim or from 
the group of claims in the exemption. 
The answer is that a minimum of $1500
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is required to be produced from the 10 
or fewer claims as a group. This amount 
does not have to be produced from each 
claim.

One comment asked whether claims 
that are only being explored must be 
under a notice or a plan. The answer is 
yes because that is a statutory 
requirement.

One comment asked how this section 
affects 30 family members where no one 
member has more than one claim. Each 
"family" member can claim the 
exemption except as outlined in 
paragraph (a)(3). For instance, a 
husband and wife and children under 
the age of discretion are considered a 
group who would only be eligible for 
one 10-claim exemption, but, for 
example, two brothers over the age of 
discretion who are not partners could 
each exempt up to 10 claims for a total 
of 20.

One comment asked whether it is 
possible for claimant to pay the rental 
on two claims and take the exemption 
on eight. Because the language of the 
Act only allows for a choice between 
either paying the fee or doing the 
assessment work and meeting the filing 
requirements “* * * on such ten or 
fewer claims,” a claimant may not pay 
the fee for a portion of his or her ten or 
fewer claims and take the exemption on 
the remaining portion. However, a 
claimant is not precluded from paying 
the rental fee for claims that have also 
been included on a small miner 
exemption form.
43 CFR 3833.1-7

Paragraph (b)(1) was amended to add 
the word “State" to clarify the proper 
office for filing. For clarity, paragraph
(c) was amended by the addition of the 
ending date for claiming an exemption 
for the 1993 assessment year, and again 
the word “State" was added. Paragraph
(c) also includes added language to 
specify that filing of the certified 
statement satisfies the requirement to 
file a notice of intent to hold for 
qualifying claims located within the 
period specified. Paragraph (d)(1) was 
amended to add the other types of 
permits acceptable to qualify for the 
exemption. Paragraph (d)(3) was 
amended to make it clear that multiple 
certifications for different claim blocks 
may be filed as long as the total number 
of claims does not exceed 10. Paragraph
(d) (4) was amended to make it clear that 
the production requirements are not for 
each claim, but for the claims in total. 
The words “in detail" for the 
exploration declaration were removed, 
because a simple statement of work 
should suffice.

Paragraph (d)(6) was also amended to 
reference other allowable permits. A 
new paragraph (d)(7) was added to 
require all owners of a mining claim to 
sign the certified exemption statements. 
This is to ensure that the 10 claim 
limitation per claimant will be strictly 
followed. A new paragraph (d)(8) adds 
a requirement for a notarized statement 
intended further to bind the claimants 
legally to the statement that the 
claimants sign. Paragraph (e) was 
amended to add a 30-day payment 
period after a deferment expires to 
provide a more equitable process. The 
word “sites” was removed from this 
paragraph since sites are not subject to 
assessment work. Paragraph (e)(1) was 
amended to add the word “State." 
Paragraph (e)(l)(i) was amended to 
change the date from September 30,
1994, to September 1,1994, which is the 
end of the 1994 assessment year. 
Paragraph (f) was revised to make it 
clear that when the mineral entry is 
allowed, a refund of previously paid 
fees is not possible. Paragraph (g) was 
taken from section 3852.1 and placed 
here. The phrase “notice of taking" has 
been changed to “declaration of taking” 
pursuant to comments received from the 
National Park Service (NPS).

One comment stated that deferments 
from the fee should not be allowed 
because deferments are granted for 
reasons such as denial of access, so that 
no assessment would take place. Since 
the fee is in lieu of assessment work, the 
comment argued that deferment from 
paying the fee is not appropriate. 
However, during debate on the Senate 
floor on the Act, it was stated and not 
disputed that claimants who cannot 
perform assessment work because of 
legal impediments should not have to 
pay a fee. This statement may be taken 
as evidence of congressional intent on 
this issue. In addition, claims for which 
assessment work has been deferred are 
given an exemption from the rental fee. 
The rental fee is not deferred. Rather, 
the deferred assessment work will be 
required upon cessation of the 
deierment pursuant to 43 CFR subpart 
3852. The comment is not adopted in 
the final rule.

One comment said that the rule 
should provide that the surface 
disturbance requirement be measured as 
of August 31,1993. This is not possible 
because it would allow no time for the 
claimant to submit a certification that 
same day. Rather, regardless of whether 
the claimant makes the certification 
early or on August 31, the certification^ 
should state that surface disturbance did 
not exceed 10 acres on the date of the 
certification by the claimant, and that 
surface disturbance would not exceed

10 acres at any time during the period 
for which the certification is made.

One comment said that failure to 
provide the evidence required by this 
section should be a curable defect. This 
is a curable defect as specified in 
section 3833.4(b).

One comment requested clarification 
concerning the proper agency to receive 
certifications under the rule. The proper 
agency is the BLM, as outlined in this 
section.

One comment asked why under 
paragraph (d)(5)(ii) of this section the 
claimant would have to make the 
declaration by August 31,1993, that 
assessment work will be done in the 
following assessment year. This is 
because the statute requires qualified 
small miners who choose to do the 
assessment work to “certify the 
performance of such assessment work to 
the Secretary by August 31,1993.” 
Because the certification date occurs 
before the assessment work will be done 
for the assessment year ending 
September 1,1994, the claimant is 
certifying that the assessment work will 
be done in the coming year. If the 
claimant determines that no assessment 
work will be performed in the second 
assessment year, then the claimant must 
make this determination and submit the 
fee by August 31,1993.

One comment said that the term “first 
Half of the mineral entry final 
certificate" has no legal significance. 
Paragraph (f) and section 3851.5 have 
been amended to make it clear that 
rental payment is not necessary for 
claims that are subjects of patent 
applications when the authorized officer 
has allowed mineral entry pursuant to 
30 U.S.C. 29 and part 3860. The term 
“first half of the mineral entry final 
certificate” is no longer referred to in 
the final rule.

One comment questioned whether a 
person who is part of a corporation, 
association, or partnership that qualifies 
for a 10-claim exemption can also 
qualify for an additional small miner 
exemption under his or her own name. 
The answer is yes if the person is a non- 
controlling shareholder of a corporation. 
But if the person is a named partner or 
a named member of the association that 
holds 10 mining claims, that person 
cannot file for an additional 10 claim 
exemption. The reason is that a 
corporation exists as a legal entity on its 
own while a partnership or association 
is a group of individual co-owners. In 
these co-ownership arrangements, the 
interest will not be calculated in 
fractions such as for one-half ownership 
in a claim in order to qualify for the 
small miner exemption. One-half 
ownership in a claim will count as one
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claim for the purposes of qualifying for 
the small miner exemption.

One comment cited various 
interpretations of the 10 acre 
disturbance standard. The 10 acres 
applies to the claimant’s entire mining 
operations. The 10 acres or less surface 
disturbance is related to the mining 
activity or exemption work being 
conducted pursuant to a valid notice or 
plan of operation. Any falsification 
under these or any other requirements 
of this rule is subject to penalty under 
18 U.S.C 1001.

One comment asked whether a 
claimant is required to apply for the 
small miner exemption at the same time 
for both 1993 and 1994. The answer is 
no. August 31,1993, is the deadline for 
filing, but not the only day for filing,Tor 
both years for claims located on or 
before October 5,1992. One certification 
could precede the other as long as they 
are both filed by August 31.

One comment asked if there are 
special forms to fill out for the small 
miner exemption. The answer is yes and 
they are explained in this section of the 
regulations.

Two comments asked whether a 
claimant will have a chance to pay the 
fee if turned down for a small miner 
exemption after August 31,1993. The 
statute requires, for all active claims at 
the time of enactment, either payment of 
the rental fee or submission of a 
certification for the small miner 
exemption by August 31,1993. If the 
claimant is found not to qualify for the 
exemption, there is no provision in the 
statute for payment after that date. If 
there is any doubt as to qualification, it 
will be advisable for the claimant either 
to submit the certification early enough 
for any defects to be cured before 
August 31,1993, or to pay the rental fee.

One comment said that the rule does 
not precisely conform to the language of 
the Act pertaining to abandonment of a 
mining claim, because it refers to a 
“declaration" of abandonment while the 
Act does not mention a “declaration." 
The declaration of abandonment will 
simply be formal notice by the 
government that abandonment has taken 
place by the date specified in the law.
A similar declaration has been used 
over the years for claims that are 
abandoned for failure to make proper 
filings under FLPMA, even though no 
“declaration" language appears in that 
law.

One comment questioned whether a 
joint-ownership claim could be declared 
abandoned and void for failing to pay 
the fee when a deferment of assessment 
work has been denied. The answer is 
yes because the failure to pay would

apply to all the owners on record, 
including cases of single owner claims.

One comment said that exploration or 
production reporting should be done on 
the calendar year, as with Federal taxes, 
rather than the assessment year. The 
assessment year system was chosen 
because mining work is dene based on 
assessment years under the Mining Law.

One comment suggested that a 
certification form be created to help 
claimants in their filings. Such a form 
is being created.
43 CFR 3833,2-1

The NPS requested that they be 
notified concerning the status of fee 
payments for claims on NPS lands, as 
they are notified of FLPMA filings. In 
response to this comment, paragraph (e) 
has been amended to direct BLM to 
report the status of all claims on NPS 
lands to NPS.
43 CFR 3833.2-3

Paragraph (e) was added to make it 
clear that payment of the rental fee for 
claims located and recorded on or after 
September l ,  1994, and on or before 
September 30,1994, will serve as a 
notice of intention to hold for the 
purpose of holding the claim for 
assessment year 1995. No farther 
FLPMA filing will be required for such 
claims by the December 30,1995, filing 
deadline.

One comment stated that this section 
was unnecessary because it restates 
existing law. The new addition does not 
restate existing law, but rather explains 
the effect of the new statute on existing 
law.
43 CFR 3833.4

Paragraph (a)(l)(i) was reworked for 
clarity and includes new language that 
makes it clear that failure of a qualified 
small miner to make required 
assessment work filings results in 
abandonment of the claim. Paragraph
(a) (2) was amended to make it clear that 
failure to file the certification as 
specified is likewise an abandonment. 
One comment pointed out that a 
December 2,1988, final rule (53 FR 
48876) apparently inadvertently 
removed language that provided that 
failure to provide the complete 
information required under section
3833.2-4 (a) and (b) is a curable defect. 
Section 3833.4(b) has been amended to 
correct this omission. This amendment 
does not negate the responsibility of the 
claim holder to make timely FLPMA 
filings.

One comment stated that paragraph
(b) amounted to an abandonment of 
interest by BLM in verifying that the 
small miner exemption is justified. This

paragraph merely provides for a 30-day 
period for a claimant to complete a 
timely but unintentionally insufficient 
filing. Such a failure to provide 
complete information for the 
certification filing for the small miner 
exemption within this 30-day period 
will reinstate the claimant’s obligation 
to pay the rental fee. Failure to pay the 
rental foe on time constitutes 
abandonment. For all other requisite 
filings, a failure to provide the missing 
information within this time period will 
constitute abandonment for failure to 
make a complete annual filing as 
required by FLPMA.

One comment stated that when 
mistakes are found in rental fee 
documents by BLM that could cause an 
inadequate amount of fees to be 
submitted, BLM should allow claimants 
to correct the deficiency within 30 days 
after a notice of such a mistake is sent 
by BLM of the mistake allowing 30 days 
to comply. If a small miner certification 
filing is submitted by the August 31, 
1993, deadline, and errors are found in 
the submission, the authorized officer 
will allow a grace period of 30 days after 
receipt of notification from BLM. 
However, there is no grace period after 
August 31,1993, for payment of rental 
foes for claims existing on the date of 
the Act or located during the first 
assessment year.
43 CFR 3833.5

Paragraph (d) has been amended to 
require BLM to look only to official 
recordation files for ownership 
information when serving process in 
contest proceedings. This puts the 
burden on the owners to keep BLM 
informed of ownership changes as 
provided in section 3833.3.
43 CFR 3850.0-9

Three comments challenged the 
finding that it takes the public eight 
minutes per response to comply with 
assessment work. The public reporting 
burden estimate described in paragraph
(b) of this section does not refer to the 
time it takes a claim holder to complete 
assessment. The time estimate refers to 
the time it may take the public to file 
for a deferment as described in section 
3852.2. The information collection was 
approved by the Office of Management 
and Budget and comments should be 
forwarded to the Information Collection 
Officer at the address indicated.
43 CFR 3851.1

One comment asked whether 
assessment work on one claim could 
also apply to contiguous claims if the 
work benefits all claims. Yes, and in 
addition, this final rule makes no
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change in how assessment work is 
accomplished for those claimants who 
qualify as small miners and are required 
to file an annual assessment affidavit.

One comment asked whether 
claimants will be required to do 
assessment work in States that require it 
as well as pay the fee. The answer is yes 
for those States that require assessment 
work. The claimant should check with 
the State for the requirements of State 
law. ■

A comment suggested that the 
regulatory language stating that claims 
on which work is done as a group are 
required to be contiguous should be 
changed because recent court decisions 
held that such group work claims need 
not be contiguous. See Powell v. Atlas 
Corp., 615 P.2d 1225,1228 (Utah 1980). 
Paragraph (c) has been amended to 
remove reference to “contiguous” 
claims and instead insert the phase 
“covers the same mineral deposit.”
43 CFR 3851.3

Paragraph (b) was amended to make it 
clear that failure to perform assessment 
work causes the mineral estate to revert 
to the public domain and remain open 
to location, absent a mineral 
withdrawal. Paragraph (c) was amended 
to make it clear that the $550 oil shale 
fee is an annual fee.
43 CFR 3851.5

Paragraph (a) was added to include a 
reference to the rental fee for 
completeness. Paragraph (b) was 
amended to make reference to mill sites 
and the payment of the rental fee, and 
to clarify when the rental fee is payable 
if the final certificate is canceled. The 
section has also been amended to make 
clear when mineral entry is allowed in 
cases where patent is applied for.
43 CFR 3852.1

Paragraph (b) was transferred to
3833.1-7(g) and amended to refer to 
exemption from the rental fee 
requirement. A comment requested a 
clarification of the phrase “* * * or the 
claimant has otherwise been denied 
access to his mining claims or sites 
* * *”. The comment also requested a 
further clarification of what proof would 
be required to document a taking or 
access exemption. Denial of access 
means that BLM, in consultation with 
NPS, has determined as reasonable the 
claimant’s assertion that he has been 
denied the ability to operate on his 
claims. This would include situations 
where the NPS has permanently denied 
authorization to the claimant to exercise 
fights to the mining claim. Concerning 
the forms of exemption proofs that 
would be acceptable, these would

include copies of declarations of 
takings, or NPS letters that state the 
denial of access, or any other judicial or 
administrative order. A declaration by 
the claimant alone will not be 
acceptable. When a claim holder has 
been denied access to his/her mining 
claims by the NPS, the claim holder is 
not required first to obtain a deferment 
of assessment work from BLM pursuant 
to 43 CFR part 3852 in order to be 
exempt from the rental fee requirement.

The principal author of this final rule 
is Roger A. Haskins, Division of Mineral 
Resources, Nevada State Office, with 
assistance from Frank Bruno, Division 
of Solid Minerals, and from the Division 
of Legislation and Regulatory 
Management, BLM, Washington Office, 
and the Office of the Solicitor, 
Department of the Interior.

It has been determined that this final 
rule does not constitute a major Federal 
action significantly affecting the quality 
of the human environment, and that no 
detailed statement pursuant to section 
102(2)(C) of the National Environmental 
Policy Act of 1969 (42 U.S.C.
4332(2)(C)) is required. The BLM has 
determined that this rule is categorically 
excluded from further environmental 
review pursuant to 516 Departmental 
Manual, chapter 2, appendix 1, item 
1.10, and that the rule will not 
significantly affect the 10 criteria for 
exceptions listed in 516 DM 2, appendix
2. Pursuant to the Council on 
Environmental Quality regulations (40 
CFR 1508.4) and environmental policies 
and procedures of the Department of the 
Interior, “categorical exclusions” means 
a category of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment and that have been found 
to have no such effect in procedures 
adopted by a Federal agency and for 
which neither an environmental 
assessment nor an environmental 
impact statement is required.

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 
12291. A major rule is any regulation 
that is likely to result in an annual effect 
on the economy of $100 million or 
more, a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions, or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. It is likely that some 
percentage of mining claims will be 
abandoned because of the rental fee

requirement, but it is very difficult to 
identify a number. The $100 rental fee 
would be paid on top of expenditures 
for mining activity. A large company 
with the capacity to pay the fee may be 
reluctant to do so if it holds many 
speculative claims. Deciding factors 
would be the marginal nature of the 
operations and the speculative value of 
the claims. Because it is currently easy 
to hold a mining claim for speculative 
purposes, we may see claims in this 
category abandoned, since it will no 
longer be as attractive to hold them.
Most claims with good production or 
exploration prospects would likely be 
held. Dropping the others should 
produce little negative economic effect.
It is likely that the rental fee will result 
in a lower level of exploration activity, 
but it is not likely that this will have a 
significant economic effect, because the 
fee is nominal for a claim with good 
exploration prospects.

The Department also certifies that this 
document will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility (Act (5  U.S.C. 601 et seq.). 
The fee may represent an economic 
consideration for a small, marginal 
operation that does not quality for an 
exemption under the rule. However, 
most small operations would qualify. A 
small entity that holds a valuable 
mining claim will not be deterred by the 
annual fee, and many of them will 
qualify for an exemption.

As required by Executive Order 
12630, the Department of the Interior 
has determined that the rule would not 
cause a taking of private property. The 
rule will have no effect on private 
property rights.

Tne Department has certified to the 
Office of Management and Budget that 
these regulations meet the applicable 
standards provided in sections 2(a) and 
2(b)(2) of Executive Order 12778.

The provisions for collection of 
information contained at 43 CFR parts 
3730, 3820, 3833 and 3850 have 
previously been approved by the Office 
of Management and Budget and 
assigned clearance numbers 1004-0114, 
1004-0104, and 1004-0110, and 
subsequently consolidated in 1004— 
0114, with minor revisions.

Public reporting for this collection of 
information is estimated to average 8 
minutes (0.125 hours) per response, 
including time for gathering and 
maintaining the data needed, and 
reviewing and completing the collection 
of information. Comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing the burden, 
should be sent to the Division of
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Information Resources Management, 
BLM (783), 1849 C Street NW., 
Washington, DC 20240; and the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Paperwork Reduction Project (1004— 
0114,1004-0104, or 1004-0110), 
Washington, DC 20503.
List of Subjects
43 CFR Part 3730

Administrative practice and 
procedure, Mines, Public lands-mineral 
resources, Reporting and recordkeeping 
requirements, Surety bonds.
43 CFR Part 3820

Mines, Monuments and memorials, 
National forests, National parks, Public 
lands-mineral resources, Reporting and 
recordkeeping requirements, Surety 
bonds, Wilderness areas.
43 CFR Part 3830

Mineral royalties, Mines, Public 
lands-mineral resources, Reporting and 
recordkeeping requirements.
43 CFR 3850

Assessment work, Mines, Public 
lands-mineral resources, Reporting and 
recordkeeping requirements.

Under the authority of the Act of 
October 5,1992 (Pub. L. 102-381,106 
Stat. 1374,1378-79); the Energy Policy 
Act of 1992 (Pub. L. 102-486,106 Stat. 
2776); sections 441 and 2478 of the 
Revised Statutes, as amended, (43 
U.S.C. 1457 and 1201); sections 2319, 
2322, and 2324 of the Revised Statutes, 
as amended (30 U.S.C 22, 26, and 28— 
28e), and section 310 of the Federal 
Land Policy and Management Act of 
1976, as amended (43 U.S.C. 1740); 
parts 3730, 3820 and 3850, Groups 3700 
and 3800, Subchapter C, chapter II of 
title 43 of the Code of Federal 
Regulations are amended as follows:

Dated: June 25,1993.
John D. Leshy,
Solicitor.

PART 3730— PUBLIC LAW  359; MINING 
IN POWER SITE WITHDRAWALS: 
GENERAL

1. The authority citation for part 3730 
is added to read as follows:

Authority: 69 Stat. 681, 30 U.S.C 621-625; 
43 U.S.C. 1701 et seq .; 106 Stat. 1374,1378- 
1379.

Subpart 3730— Public Law 359; Mining 
in Power Site Withdrawals: General

2. Section 3730.0-1 is revised to read 
as follows:

$3730.0-1 Purpose; land« open.
The purpose of the Mining Claims 

Rights Restoration Act of August 11, 
1955 (“Act") is to permit the mining, 
development, and utilization of the 
mineral resources of all public lands 
withdrawn or reserved for power 
development and other purposes, except 
for lands that:

(a) Are included in any project 
operating or being constructed under a 
license or permit issued under the 
Federal Power Act or other act of 
Congress; or

(b) Are under examination and survey 
by a prospective licensee of the Federal 
Energy Regulatory Commission under 
an uncancelled preliminary permit 
which has not been renewed more than 
once.

3. Section 3730.0-3 is revised to read 
as follows:

§3730.0-3 Authority.
The authority for the regulations in 

this part is the Act of August 11,1955 
(69 Stat. 681, 30 U.S.C 621-625), 
section 314 of the Act of October 21, 
1976 (90 Stat. 2769, 43 U.S.C 1744), 
and Public Law 102—381, October 5, 
1992 (106 Stat. 1374,1378-1379).

4. Section 3730.0-9 is added to read 
as follows:

$3730.0-9 Information collection.
(a) The collections of information 

contained in subpart 3730 have been 
approved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 
and assigned clearance number 1004— 
0110 and subsequently consolidated 
with 1004-0114. Hie information will 
be used to allow the authorized officer 
to determine whether a mining claimant 
is qualified to hold a mining claim or 
site for the exploration, development, 
and utilization of minerals on all public 
lands that are withdrawn for power 
development. The information collected 
will be used to make this determination. 
A response is required to obtain a 
benefit in accordance with the Act of 
August 11,1955 (Pub. L. 84-359, 30 
U.S.C. 621-625), section 314 of the 
Federal Land Policy and Management 
Act of 1976, as amended (43 U.S.C 
1744), and die Act of October 5,1992 
(Pub. L. 102-381,106 Stat. 1374,1378- 
1379).

(b) Public reporting burden for this 
information is estimated to average 8 
minutes per response, including time 
for reviewing instructions, searching 
existing records, gathering and 
maintaining the data collected, and 
completing and reviewing the 
information collected. Send comments 
regarding this burden estimate or any 
other aspect of this collection of

information, including suggestions for 
reducing the burden; to the Information 
Collection Clearance Officer (783), 
Bureau of Land Management, 1849 C 
St., NW, Washington, DC 20240; and the 
Office of Management and Budget, 
Paperwork Reduction Project, 1004— 
0114, Washington, DC 20503.

Subpart 3734— Location and 
Assessment Work

5. Section 3734.1 is amended by 
removing paragraph (d) and revising 
paragraphs (a) ana (c) to read as follows:

$3734.1 Owner of claim to tile notice of 
location and assessment work.

(a) The owner of any unpatented 
mining claim, mill site, or tunnel site 
located on land described in § 3730.0- 
1 (a) and (b), shall file a notice or 
certificate of location or notice of 
transfer of interest with the proper State 
Office of the Bureau of Land 
Management pursuant to §§ 3833.1, 
3833.3, 3833.4, and 3833.5 of this title, 
and pay the rental fees required by the 
Act of October 5,1992 (Pub. L. 102-381, 
106 Stat. 1374,1378-1379). The 
document shall be marked by the owner 
that it is being filed pursuant to the Act 
of August 11,1955, the Act of April 8, 
1948, or both, as prescribed by 
§ 3833.5(c) of this title. 
* * * * *

(c) The owner of any unpatented 
mining claim, mill site, or tunnel site 
located on land described in § 3730.0- 
1 shall perform and record annual 
assessment work or pay an annual rental 
fee of $100 per unpatented mining 
claim, mill site, or tunnel site in lieu of 
the annual assessment work or Notice of 
Intent to Hold, pursuant to subpart 3833 
of this title.

PART 3 82 0 -A R EA S  S U B JE C T TO  
SPECIAL MINING LAWS

6. The authority citation for part 3820 
is added to read as follows:

Authority: 62 Stat 162; 48 U.S.C 364a- 
364c; 16 U.S.C 482a; 25 U.S.C 461-479; 16 
U.S.C 251-255; 16 U.S.C 447; 49 Stat 1817; 
16 U.S.C 450z; 50 Stat. 1827; 16 U.S.C 460y; 
42 U.S.C 4332; 30 U.S.C. 22 et seq.

Subpart 3821— O and C Lands

7. Section 3821.0-3 is added to read 
as follows:

$3821.0-3 Authority.

The authorities for the regulations in 
this subpart are the Act of April 8,1948 
(62 Stat 162), section 314 o f the Act of 
October 21,1976 (90 Stat 2769), and 
Public Law 102-381, October 5,1992 
(106 Stat. 1374,1378-1379).
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8. Section 3 8 2 1 .2  is revised to  read as 
follows:
§3821.2 Requirements for tiling notices ot 
locations of claims; descriptions.

The ow ner o f any unpatented  m ining  
claim, m ill site, or tunnel site located  on 
land described in  § 3 8 2 1 .1  shall hie a 
notice or certificate of location  or notice  
of transfer of interest w ith  th e  proper 
State Office o f th e BLM  pursuant to  
§ § 3 8 3 3 .1 ,3 8 3 3 .3 , 3 8 3 3 .4 , and 3 8 3 3 .5  of 
this title and pay the rental fees required  
by the A ct of O ctober 5 ,1 9 9 2  (Pub. L. 
1 0 2 -3 8 1 ,1 0 6  Stat. 1 3 7 4 ; 1 3 7 8 -1 3 7 9 ) .
The docum ent shall be m arked by the - 
owner as being filed u nder the A ct of 
April 8 ,1 9 4 8  (62  Stat. 162).

9. Section 3 8 2 1 .3  is revised to read as 
follows:
§3821.3 Requirement for filing statements 
of assessment work.

The ow ner o f an unpatented mining  
claim, m ill site, o r tunnel site located  
upon O and C lands shall perform  and  
record proof of annual assessm ent work, 
or pay an annual rental fee of $ 1 0 0  per 
unpatented m ining claim , m ill site, or 
tunnel site, pursuant to subpart 3 8 3 3  of 
this title.

PART 3830—LOCATION O F MINING 
CLAIMS

10. The authority citation  for part 
3830 is revised to read as follows:

Authority: 30 U.S.C. 22, secs. 2319 a n d  
2478 R.S., as amended (43 U.S.C. 1201), 31 
U.S.C. 9701,16 U.S.C. 1901,1907; 43 U.S.C. 
1734,1740,1744, a n d  1782; 106 S ta t .  1374, 
1378-1379.

11. Subpart 3 8 3 3  is am ended by 
removing the note at the beginning of 
the subpart and b y revising the subpart 
heading to read as follow s:

Subpart 3833— Recordation of Mining 
Claims, Mill Sites, and Tunnei Sites 
and Payment of Service Charges; and 
Payment of Rental Fees

12. Section 3 8 3 3 .0 -1  is am ended by 
redesignating paragraphs (c) an d  (d) as  
paragraphs (d) and (e), resp ectively , by 
adding in new ly designated paragraph
(e), imm ediately follow ing the w ord  
“Act” the parenthetical acronym  
“(FLPMA)” , and  adding a new  
paragraph (c) to  read as follow s:

§3833.0-1 Purpose.
* * -*, * *

(c) The paym ent in the sam e office of  
an annual rental fee, if  required, for 
each mining claim , m ill site, or tunnel 
site held by the claim ant;
* ■ * * * *

13. Section 3 8 3 3 .0 -3  is am ended by 
adding after “43U.S.C. 2” in paragraph

(b) the citations; 43 U.S.C. 1212, and 
43 U.S.C, 1457,” by revising paragraph 
(a); and by adding paragraphs (e) and (f) 
to read as follows:

§3833.0-3 Authority.

(a) Sections 314(a) and (b) of FLPMA 
(43 U.S.C. 1744) require the recordation 
of the notice or certificate of location of 
unpatented mining claims, mill sites, 
and tunnel sites, and the filing of 
affidavits of assessment work 
performed, notices of intent to hold, or 
detailed reports for each unpatented 
mining claim, mill site, and tunnel site, 
in the proper BLM office within 
specified time periods. Section 314(c) of 
FLPMA provides that a failure to record 
the required documents within the time 
limits imposed by the statute constitutes 
a conclusive abandonment of the 
mining claim, mill site, or tunnel site, 
which shall be void.
* * * * *

(e) The Act of October 5,1992 (Pub.
L. 102-381,106 Stat. 1374,1378-1379), 
requires an annual rental fee of $100 to 
be paid to the proper office of the 
Bureau of Land Management for each 
non-exempt mining claim, mill site, or 
tunnel site located or held under section 
314(b) of FLPMA for the assessment 
years ending in 1993 and 1994. With 
certain exceptions, this rental fee is in 
lieu of the requirement to perform and 
record annual assessment work under 
30 U.S.C. 28-28e and section 314(a)(1) 
of FLPMA. Failure to pay the fee within 
the time limits prescribed by the Act of 
October 5,1992, constitutes a statutory 
abandonment of the non-exempt mining 
claim, mill site, or tunnel site, which 
shall thereupon be void. Provisions 
relating to rental fee and exceptions are 
contained in §§ 3833.0-3(f), 3833.1—5,
3833.1-6, and 3833.1-7.

(f) Section 2511(e)(2) of the Energy 
Policy Act of 1992 (Pub. L. 102-486,106 
Stat. 2776), requires oil shale claim 
holders to pay an annual fee of $550 per 
oil shale claim, notwithstanding any 
other provision of law, including the 
Act of October 5,1992. This 
requirement supersedes the fee 
requirements of the Act of October 5, 
1992, insofar as they relate to oil shale 
claims.

14. Section 3833.0-5 is amended by 
revising paragraphs (a), (g), (m), and (o), 
adding two sentences to the end of the 
concluding text of paragraph (p), and 
adding paragraphs (t), (u), (v), and (w) 
to read as follows:

§3833.0-5 Definitions. 
* * * * *

(a) FLPMA means the Federal Land 
Policy and Management Act of 1976, as 
amended (43 U.S.C 1701) et seq.).
* * * * *

(g) Proper BLM office means the 
Bureau of Land Management State 
Office listed in § 1821.2-l(d) of this 
title, and, in Alaska, the Fairbanks BLM 
Office, having jurisdiction over the area 
in which the claims or sites are located.
* *  A t  t

(m) File or filed  means being received 
and date stamped by the propej BLM 
office. For the purposes of complying 
with § 3833.2, a filing is timely if the 
required affidavit of assessment work or 
notice of intent to hold is received 
within the time period prescribed by 
law, or if mailed to the proper BLM 
office, is in an envelope clearly 
postmarked by the United States Postal 
Service within the period prescribed by 
law and received by the proper BLM 
office within 15 calendar days 
subsequent to such period. This 15 day 
period does not apply to filings made 
pursuant to §§ 3833.1-2, 3833.1-5, or
3833.1-7. (See § 1821.2-2(e) of this title 
if the last day falls on a day the office 
is closed).
* * * * *

(0) Filing year means the time period 
during which documents and fees are 
required to be provided to the proper 
BLM office. The time periods set forth 
in each statue are as follows:

(1) Except for filing by a small miner 
qualifying for an exemption under .
§ 3833.1—7(d), filings under FLPMA that 
would have been due on or before 
December 30,1993. and December 30, 
1994, are waived effective January 1, 
1993, and so long thereafter as the Act 
of October 5,1992, is in effect. The 
annual filing for each claim or site 
required for the assessment year ending 
on September 1,1992, shall be filed 
with the proper BLM office on or before 
December 30,1992.

(2) Filings under the Act of October 5, 
1992, shall be made by August 31,1993, 
except for new claims located after 
August 31,1993.

(p) * * *
* * * An amendment to a notice or 
certificate of location shall not be used 
to effect a transfer of ownership of 
interest or to add owners. Such transfers 
or additions shall only be filed with the 
proper State Office of the BLM pursuant 
to §3833.3.
*  At *  - *  A

(t) Rental fe e  means the fee required 
by the Act of October 5,1992 (Public 
Law 102-381,106 Stat. 1374,1378- 
1379), which is paid to hold a mining 
claim, mill site, or tunnel site. The 
rental fee is in lieu of the requirements
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for performing assessment work under 
30 U.S.C. 28—28e and for filing an 
annual affidavit of labor or Notice of 
Intent to Hold with the proper State 
Office of the Bureau of Land 
Management under section 314 (a) and
(c) of FLPMA and § 3833.2. Under 
certain conditions, a small miner may 
be exempt from the rental fee 
requirement, or a claimant may be 
granted a deferment of assessment work 
pursuant to subpart 3852 of this title. 
The rental fee requirements will expire 
on September 30,1994. The rental fee 
requirements and exceptions are 
governed by §§ 3833.1-5, 3833.1-8, and
3833.1- 7.

(u) Small miner means a claimant/ 
owner of a mining claim(s), that meets 
the requirements of §§ 3833.1-6 and
3833.1- 7.

(v) Nonrefundable means non- 
returnable as follows:

(1) Service charges are not returnable 
after the document received has been 
docketed and/or serialized.

(2) Rental fees are not returnable 
unless the mining claim or site has been 
determined, as of the date the fees were 
paid, to be null and void ab initio or 
abandoned and void by operation of 
law.

(w) Age o f discretion means that age 
at which, pursuant to State law, an 
individual is legally entitled to manage 
his or her own affairs, and to enjoy civic 
rights.

15. Section 3833.0-9 is added to read:

$3833.0-9 Information collection.
(a) The collections of information 

contained in subpart 3833 have been 
approved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 
and assigned clearance number 1004- 
0114. The information will be used to 
allow BLM to record mining claims, 
mill sites, and tunnel sites; to maintain 
ownership records to those claims and 
sites; to determine the geographic 
location of the claims and sites recorded 
for proper land management purposes; 
and to determine which claims and sites 
are being held by their owner(s) under 
applicable Federal statute. A response is 
required to obtain a benefit in 
accordance with section 314 of FLPMA, 
as amended, and the Act of October 5, 
1992 (Pub. L. 102-381,106 Stat. 1374, 
1378-1379).

(b) Public reporting burden for this 
information is estimated to average 8 
minutes per response, including time 
for reviewing instructions, searching 
existing records, gathering and 
maintaining the data collected, and 
completing and reviewing the 
information collected. Send comments 
regarding this burden estimate or any

other aspect of this collection of 
information including suggestions for 
reducing the burden; to the Information 
Collection Clearance Officer (783), 
Bureau of Land Management, 1849 C St. 
NW„ Washington, DC 20240; and the 
Office of Management and Budget, 
Paperwork Reduction Project, 1004- 
0114, Washington, DC 20503.

$3833.1 [Amended]
16. Section 3833.1-1 is amended by 

replacing the term "the Act" wherever 
it appears in paragraph (a) with the 
acronym "FLPMA",

$3833.1-2 [Amended]
17. Section 3833.1-2(a) is amended by 

adding a new sentence at the end of the 
paragraph to read as follows:

(a) * * * (See § 3734.1(a) of this title 
for mining claims and sites filed under 
Pub. L. 84-359 (69 Stat. 681) and 
§ 3821.2 of this title for mining claims 
and sites filed on O and C lands).
it *  *  *  *

18. Section 3833.1-3 is revised to read 
as follows:

$ 3833.1-3 Service chargee and rental 
fees; form of remittance.

(a) All service charges and rental fees 
shall be payable by United States 
currency, postal money order, or 
negotiable instrument payable in United 
States currency and shall be made 
payable to the Department of the 
Interior-Bureau of Land Management, or 
by-a valid credit card acceptable to the 
Bureau of Land Management.

(b) (1) Filings submitted pursuant to
§ 3833.1-2 that are not accompanied by 
full payment of the rental fees required 
by § 3833.1-5 will be processed 
pursuant to paragraph (b)(3) of this 
section. Filings for which the required 
rental fee is deficient after application of 
paragraph (b)(3) of this section by the 
authorized officer will be rejected.

(2) Filings submitted pursuant to 
§§ 3833.2,3833.3, or 3833.1-7, and 
amended locations filed under § 3833.0- 
5(p), that are not accompanied by the 
full payment of service charges set forth 
in § 3833.1-4 shall be curable. Such 
filings shall be noted as being recorded 
on the date received provided that the 
claimant submits the proper service 
charge within 30 days of receipt of a 
deficiency notice from the authorized 
officer. Failure to submit the proper 
service charge shall cause the filing to 
be rejected and returned to the 
claimant/owner.

(3) If a claimant fails to submit the 
proper service charge within 30 days of 
receipt of a deficiency notice from the 
authorized officer, the authorized officer 
will apply the service charges and rental

fees received to existing recorded filings 
in ascending numerical order of 
serialization. Existing filings to which 
no service charge or rental fee could be 
applied because of the insufficiency of 
the funds paid to the authorized officer 
will be held for rejection in the same 
manner as service charges pursuant to 
paragraph (b)(2) of this section.

(4) Beginning on October 6,1992, 
notices of location for new mining 
claims or sites that are filed with 
insufficient charges and rental fees will 
not be accepted and will be returned to 
the claimant/owner without further 
action.

19. Section 3833.1-4 is revised to read 
as follows:

$3833.1-4 Service charges.
(a) Each notice or certificate of

location of a mining claim, mill site, or 
tunnel site filed for recordation shall be 
accompanied by a non-refundable 
service charge of $10.00. *

(b) Annual filings submitted pursuant 
to § 3833.2 shall be accompanied by a 
nonrefundable service charge of $5.00 
for each mining claim, mill site, or 
tunnel site. A service charge is not 
required to accompany the rental fee 
submitted in lieu of assessment work or 
Notice of Intent to Hold as required by 
§ 3833.1-5 or the certified statement of 
exemption required to be filed by
§ 3833.1-7.

(c) Amendments to a previously 
recorded notice or certificate of location 
shall be accompanied by a 
nonrefundable service charge of $5.00 
for each mining claim, mill site, or 
tunnel site.

(d) Each transfer of interest document 
filed pursuant to § 3833.3 shall be 
accompanied by a nonrefundable 
service charge of $5.00 for each mining 
claim, mill site, or tunnel site affected.

(e) The claimant/owner may authorize 
the BLM to charge payment of service 
charges and rental fees to his credit card 
under § 3833.1-3(a), by transmission of 
a facsimile authorization bearing the 
signature of the claimant/owner to the 
authorized officer, or the authorized 
officer may accept such authorization 
telephonically if the identity of the 
claimant/owner is established to the 
satisfaction of the authorized officer.

(f) The claimant/owner may also 
maintain a declining deposit account 
with the State Office of the BLM where 
the mining claims and sites are recorded 
for the payment of service charges and 
rental fees. The authorized officer may 
deduct the necessary service charges 
and rental fees from such account at the 
direction of the claimant/owner.

20. Section 3833.1-5 is added to read 
as follows:
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§3833.1-5 Rental foe«.
Except as provided in §§ 3833.0-3(f) 

and 3833.1-6, each claimant shall pay a 
nonrefundable rental fee of $100.00 for 
each mining claim, mill site, or tunnel 
site to the proper BLM office for each 
specified assessment year for which the 
claimant desires to hold the mining 
claim, mill site, or tunnel site.
Claimants who completed assessment 
work during the period from September
1,1992, through October 4 ,1992, shall 
pay the rental fee for the year ending 
September 1,1993. The assessment 
years specified in the Act of October 5, 
1992, begin on September 1,1992, and 
September 1,1993. The $100 rental fee 
requirement does not apply to oil shale 
claims. Instead, oil shale claim holders 
shall pay an annual $550 fee for each oil 
shale claim as described in section 2511 
of the Energy Policy Act of 1992 (Pub.
L. 102-486,106 Stat. 2776).

(a) Mining claim  or sits located on or 
after October 6,1992, and on or before 
September 30,1994. The $100.00 
nonrefundable rental fee, for the 
assessment year in which the mining 
claim or site was located, shall be paid 
for each mining claim, mill site, or 
tunnel site at the time of recording of 
the mining claim, mill site, or tunnel 
site pursuant to section 314(b) of 
FLPMA and § 3833.1-2 in addition to 
the service charge required by § 3833.1— 
4(a). • ;

(1) For all mining claims, mill sites, 
or tunnel sites located on or before 
August 31,1993, and for which the 
notice of location is filed in a timely 
manner pursuant to section 314(b) of 
FLPMA before August 31,1993, the 
$100 rental fee for the assessment year 
beginning on September 1,1993, shall 
be paid on or before August 31,1993.
At the time of payment, the claimant/ 
owner shall submit a list of claim names 
and BLM serial numbers assigned to 
each mining claim or site for which the 
rental fee is being paid. The list shall 
state the assessment year to which the 
payment applies.

(2) For all mining claims, mill sites, 
or tunnel sites located within the 
assessment year beginning September 1, 
1992, and for which the notice of 
location is filed in a timely manner in 
the proper BLM Office pursuant to 
section 314(b) of FLPMA and § 3833.1- 
2 after August 31,1993, the $100 rental 
fee for the assessment year beginning 
September 1,1993, shall be paid at the 
time of filing in addition to the 
requirements of paragraph (a) of this 
section and the service charge required 
by § 3833.1-4(a).

(3) For all mining claims, mill sites, 
or tunnel sites located and recorded on 
or after September 1,1993, the $100

rental fee for the assessment year 
beginning on September 1,1993, shall 
be paid at the time of recording in 
addition to the service charge required 
by § 3833.1-4(a).

(4) If the mining claim, mill site, or 
tunnel site is located during the period 
beginning at noon on September 1,
1994, and ending on September 30,
1994, and is recorded in a timely 
manner pursuant to section 314(b) of 
FLPMA and § 3833.1-2, and the date of 
timely recording is on or after October
1,1994, the rental fee is required at the 
time of recording.

(b) Mining drum or site located on or 
before October 5,1992. A nonrefundable 
rental fee of $100.00 for each mining 
claim, mill site, or tunnel site, shall be 
paid on or before August 31,1993, for 
each of the assessment years beginning 
on September 1,1992, and September 1, 
1993, or a combined rental fee of $200.
At the time of payment, the claimant/ 
owner shall submit a list of claim names 
and BLM serial numbers assigned to 
each mining claim or site for which the 
rental fee is being paid. The list shall 
state the assessment years to which the 
payment applies.

(c) There will be no proration of rental 
fees for partial years of holding of 
mining claims, mill sites, or tunnel 
sites.

(d) A small miner may, under certain 
conditions described in §§ 3833.1-6 and
3833.1-7, perform assessment work and 
file the affidavit of labor pursuant to
§ 3833.2 in lieu of paying the rental fee.

(e) A small miner may elect to file for 
an exemption in one of the two years 
covered by the law and pay the rental 
fee for the other year.

(f) The owner of an oil shale claim 
shall pay the required $550 rental fee to 
the proper BLM office on or before 
December 31,1993, and each December 
31st thereafter.

(g) The payment of the required rental 
fee for a mining claim, mill site, or 
tunnel site satisfies the requirement to 
file a notice of intent to hold pursuant 
to § 3833.2.

21. Section 3833.1-6 is added to read 
as follows:
§3833.1-6 Rental lee exemption 
qualifications.

A small miner may, under certain 
conditions described in this section and 
in  § 3833.1-7, perform the assessment 
work required under 30 U.S.C. 28—28e 
and record it pursuant to section 314(a) 
of FLPMA and § 3833.2 in lieu of paying 
the rental fee. Assessment work shall be 
of the nature described in paragraph (b) 
of this section.

(a) In order to qualify for an 
exemption from the rental fee

requirements, a small miner shall meet 
all the following conditions:

(1) The claimant shall hold 10 or 
fewer mining claims, mill sites, and 
tunnel sites, on Federal lands in the 
United States. For purposes of 
determining the small miner exemption, 
oil shale claims will not be counted 
toward the 10-claim limitation for the 
small miner exemption to the $100 
rental fee. A claimant who owns 10 or 
fewer claims, mill sites, and tunnel 
sites, and otherwise meets the 
requirements of this section, is not 
precluded from paying the rental fee in 
addition to filing for a small miner 
exemption.

(2) Mining claims held by a husband 
and wife, either jointly or individually, 
or their children under the age of 
discretion, shall be counted toward the 
10-claim limit.

(3) Mining claims held in co- 
ownership, or by an association of 
locators, by a partnership, or by a 
corporation shall be counted toward the 
10-claim limit for claimants that have an 
interest in these entities.

(4) The mining claims shall be under:
(i) One or more Notices or approved 

Plans of Operations pursuant to 
subparts 3802 or 3809 of this title; or

(ii) A Plan of Operations issued under 
parts 9 and 228 of Title 36 of the Code 
of Federal Regulations for National Park 
System lands and National Forest 
System lands respectively ; or

(iii) A special use permit issued by a 
Federal agency for the mining or 
removal of locatable minerals; or

(iv) A State or local authority mining 
or reclamation permit if the surface 
estate of the mining claim is not in 
Federal ownership.

(5) The mining claims shall 
collectively have less than 10 acres of 
unreclaimed surface disturbance 
remaining that is caused by mining or 
exploration operations covered by the 
Notice(s) or approved Plan(s) of 
Operation, special use permit, or State 
or local mining or reclamation permit 
since January 1,1981.

(6) The mining claims shall 
collectively either be producing or shall 
be under active exploration, as follows:

(i) The claimant shall be producing 
from the 10 or fewer collective mining 
claims no less than $1,500,000 and no 
more than $800,000.00 in gross 
revenues per year; or

(ii) The claimant shall be actively and 
diligently performing exploration work 
on the 10 or fewer claims to disclose, 
expose, or otherwise make known 
possible valuable mineralization.

(b) To qualify for the exploration 
exemption, the work shall be of a 
physical nature performed on or for the
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benefit of the claims, and of a nature 
that would require a notice or plan of 
operations and lead to the development 
of the mineral property for mining 
purposes. Examples of qualifying 
exploration work include, but are not 
limited to, drilling, excavations, 
sampling (geochemical or bulk), road 
construction for development of the 
property, and ground geophysical work 
that requires a plan of operations, a 
notice, or a permit as specified in 
paragraph (a)(4) of this section.

22. Section 3833.1-7 is added to read 
as follows:
§3833.1-7 Filing requirements for rental 
fee exemptions.

(a) The affidavit of assessment Work 
performed by a small miner claiming a 
rental fee exemption shall be filed with 
the proper State Office of the BLM 
pursuant to § 3833.2 and meet the 
requirements of § 3833.2-4.

(d) For mining claims located on or 
before October 5,1992, to claim the 
small miner’s exemption, the following 
requirements shall be met.

(1) For the assessment year beginning 
September 1,1992. The affidavit of 
assessment work for the period of 
September 1,1992, through September
1.1993, shall be filed on or before 
December 30,1993, in the proper State 
Office of the BLM. The certified 
statement required by paragraph (d) of 
this section shall be filed in the proper 
State Office of the BLM on or before 
August 31,1993, and shall contain all 
of the information required in paragraph
(d) of this section.

(2) For the assessm ent year beginning 
September 1,1993. The affidavit of 
assessment work for the period of 
September 1,1993, through September
1.1994, shall be filed on or before 
December 30,1994, in the proper State 
Office of the BLM. The certified 
statement required by paragraph (d) of 
this section shall be filed on or before 
August 31,1993, and shall contain all 
of the information required in paragraph
(d) of this section.

(c) For mining claims located on or 
before October 6 ,1992, and before 
September 1,1993, to claim the small 
miner’s exemption for the year 
beginning September 1,1993, the 
affidavit of assessment work for the 
period of September 1,1993, through 
September 1,1994, shall be filed on or 
before December 30,1994, in the proper 
State Office of the BLM. The certified 
statement required by paragraph (d) of 
this section shall be filed in the proper 
State Office of the BLM on or before 
August 31,1993, and shall contain all 
of the information required in paragraph
(d) of this section. For exempt mining

claims located on or after October 6, 
1992, and on or before December 31, 
1992, the filing of the certified statement 
in paragraph (d) of this section shall 
satisfy the requirements for filing or 
notice of intent to hold pursuant to 
§ 3833.2-5.

(d) The small miner shall file a 
separate statement on or before August
31,1993, supporting the claimed 
exemption for each assessment year a 
small miner’s exemption is claimed (for 
the year ending September 1,1393, the 
assessment affidavit required by FLPMA 
continues to be due on December 30, 
1993; and for the year ending September
1,1994, the assessment filing is due on 
December 30,1994), certified to under 
penalty of 18 U.S.C. 1001. The certified 
statement shall contain:

(1) The serial number(s) or other 
designation (s) assigned by the Federal 
land management agency to the 
Notice(s), Plan(s) of Operations, special 
use permits, or the number(s) assigned 
by the State or local agency issuing 
mining or reclamation permits covering 
the mining claim or claims for which 
the exemption is sought.

(2) The claim names and BLM serial 
numbers assigned to the mining claims 
held by the small miner.

(3) A declaration that the exemption 
for the given assessment year that has 
been or is being claimed by the 
claimant, claimant’s spouse, or children 
of claimant under the age of discretion, 
or the association of locators, or the 
partnership of locators, or the 
corporation, for the given assessment 
year does not exceed 10 claims in total.

(4) A declaration that specifies the 
gross dollar revenues from the mineral 
commodities produced from the 
beginning of the assessment year by 
commodity, that were produced from 
the claimant’s claims in total, which are 
by law required to be 10 or fewerin 
number, or describes the level of 
exploration being performed to disclose, 
expose, or otherwise make known 
possible valuable mineralization.

(i) For the assessment year ending 
September 1,1993, the gross dollar 
revenues shall be calculated for the 
period beginning on September 1,1991, 
and ending on September 1,1992.

(ii) For the assessment year ending 
September 1,1994, the gross dollar 
revenues shall be calculated for the 
period beginning on September 1,1992, 
and ending on September 1,1993.

(5) A declaration that specifies that 
the assessment work requirements have 
been or will be completed as follows:

(i) For the assessment year ending 
September 1,1993, the declaration shall 
state that the assessment work was 
completed in that year.

(ii) For the assessment year ending 
September 1,1994, the declaration shall 
state that the assessment work will be 
completed in that year.

(6) A declaration that the mining 
claims collectively have less than a total 
of 10 acres of unreclaimed surface 
disturbance remaining that is caused by 
the mining or exploration operation 
covered by the Notice(s) or approved 
Plan(s) of Operations, special use 
permit, or State or local mining or 
reclamation permit.

(7) All the owners of the mining 
claim(s) for which an exemption is 
claimed shall sign the certified 
statement.

(8) The certified statement shall be 
notarized.

(e) Mining claims covered by a 
deferment of assessment work granted 
by the authorized officer pursuant to 30 
U.S.C. 28(b)-{e) and subpart 3852 of this 
title are exempt from the payment of the 
rental fee for the assessment period(s) 
during which the deferment is granted. 
The rental fee will be required to be 
paid by August 31,1993, if the 
deferment expires on or before that dale. 
The rental fee will be required to be 
paid within 30 days after the date the 
deferment expires if the expiration 
occurs on or after September 1,1993, 
and on or before September 1,1994. The 
claimant shall file evidence of a valid 
deferment on or before August 31,1993, 
with the proper BLM office in the 
assessment year for which the 
deferment has been granted. The 
evidence shall include a list of mining 
claim names and serial numbers for 
which the deferment exemption is 
sought. Deferment exemptions are 
governed by the following conditions:

(1) If a petition for a deferment of 
assessment work, as required by
§ 3852.2 of this title, is filed with the 
proper BLM office on or before August
31,1993, for the assessment year 
beginning on September 1,1992, the 
rental fee need not be paid on the claims 
listed in the petition of deferment until 
the authorized officer has acted upon 
the petition.

(2) If the petition is granted, the 
claims are exempt from the rental fees 
for that assessment year. At the 
expiration of the deferment, if it occurs 
after September 1,1994, all deferred 
assessment work shall be done as 
provided in § 3852.5 of this title.

(3) If the petition for deferment is 
denied by the authorized officer, the 
rental fees that were due on August 31, 
1993, must be paid within 30 days of 
receipt of the decision of the authorized 
officer denying the petition for 
deferment. Failure to pay the rental fees 
owed shall cause the claims contained
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within the petition to be declared 
abandoned and void.

(f) Mining claims for which an 
application for a mineral patent has 
been filed, and the mineral entry has 
been allowed by the authorized officer 
pursuant to 30 U.S.C. 29 and § 3862.4—
6 and 3862.5 of this title, are exempt 
from the payment of the rental fee for 
the assessment years during which 
assessment work is not required 
pursuant to § 3851.5 of this title; 
however, no refund of previously 
deposited rental fees will be made to the 
mineral patent applicant.

(g) under the following circumstances, 
an exemption may be obtained from the 
payment of the rental fee for mining 
claims and sites located upon National 
Park System lands:

(1) The claimant has received a 
declaration of taking or a notice of 
intent to take from the National Park 
Service pursuant to sections 6 and 7 of 
the Act of September 28,1976, as 
amended (16 U.S.C. 1905,1906) or the 
Act of December 2,1980, as amended 
(16 U.S.C. 3192); or the claimant has 
otherwise been denied access by the 
United States to his/her mining claims 
or sites on National Park Service lands.

(2) The claimant shall provide proof 
of the above conditions for exemption, 
filed as a certified statement, by August
31,1993, with the proper BLM office.

23. Section 3833.2-1 is amended by 
adding in paragraph (a) after the date 
"1 9 7 7 ,the phrase “except as provided 
under the Act of October 5,1992,” and 
by revising paragraph (e) to read as 
follows:

S 3833.2-1 National Park System  lands.
* *  *  *  *

(e) The authorized officer will forward 
copies of annual filings on, and will 
periodically provide the status of, 
mining claims, mill sites, and tunnel 
sites located within a unit of the 
National Park System to the proper 
National Park Service office.

$ 3833.2-2 [Am ended]
24. Section 3833.2-2 is amended by 

adding in the introductory paragraph 
after the word “System” die phrase, 
"except as provided in §§ 3833.1-5 
through 3833.1-7,”.

25. Section 3833.2-3 is amended by 
revising the section heading and adding 
new paragraphs (d) and (e) to read as 
follows:

S3833.2-3 Consistency between the 
Federal Land Policy and Management Act, 
the General Mining Law of May 10,1872, 
and the Act of October 5,1992.
* * * * *

(d) The Act of October 5,1992, will 
not affect the requirements to do

assessment work in the assessment year 
beginning on September 1,1994, and 
ending on September 1,1995, or to 
make annual filings on or before 
December 30,1995, pursuant to 
§§3833.2 and 3851.1.

(e) For mining claims and sites 
located on or after September 1,1994, 
and on or before September 30,1994, 
and for which the required $100 rental 
fee was paid at the time of recording 
pursuant to section 314(b) of FLPMA 
and § 3833.1-2, payment of the rental 
fee satisfies the requirements of § 3833.2 
for the 1995 year.

26. Section 3833.3 is amended by 
adding paragraph (a)(3) to read as 
follows:
§ 3833.3 Notice of transfer of interest.

(a) * * *
(3) A copy of the legal instrument or 

document that operates under State law 
to transfer the interest in the claim being 
sold, assigned, or otherwise transferred.
*  *  *  *  *

27. Section 3833.4 is amended by 
revising the section heading, paragraph
(a) and the first sentence of paragraph
(b) to read as follows:
§ 3833.4 Failure to file or pay rental fee.

(a)(1) The failure to make annual 
filings required by §§ 3833.2-1 and
3833.2-2 on or before December 30, 
1992, shall conclusively constitute an 
abandonment of the mining claim, mill 
site, or tunnel site, which shall be void. 
The failure to make annual filings 
required by §§ 3833.2-1 and 3833.2-2 
on or before December 30,1995, and 
within the time periods prescribed 
therein after that date, shall 
conclusively constitute an abandonment 
of the mining claim, mill site, or tunnel 
site, which shall be void. For mining 
claims located on or after September 1, 
1994, and on or before September 30, 
1994, and for which the required rental 
fee was paid at the time of recording, 
the failure to make annual fillings 
required by §§ 3833.2—1 and 3833.2—2 
on or before December 30,1996, and 
within the time prescribed therein after 
that date, shall conclusively constitute 
an abandonment of the mining claim, 
mill site, or tunnel site, which shall be 
void.

(i) Failure to file the affidavit of 
assessment work required by § 3833.1- 
7 (a), (b), and (c) in a timely manner, 
shall conclusively constitute an 
abandonment of the mining claim, mill 
site, or tunnel site, which shall be void.

(ii) Except for the filings required on 
or before December 30,1992, effective 
October 5,1992, the requirements of 
§§ 3833.2-1 through 3833.2-5 are 
modified by the requirements of the Act

of October 5,1992, and the Energy 
Policy Act, and administrated through 
§§ 3833.1-5, 3833.1-6, and 3833.1-7.

(2) Failure to file the notice or 
certificate of location required by 
§ 3833.1—2(a), § 3734.1(a), or § 3821.2 of 
this title, or to pay the rental fee 
required by § 3833.1-5, or file the 
documents required by § 3833.1-7 (a),
(b), or (c) within the time periods 
prescribed therein, shall be deemed 
conclusively to constitute an 
abandonment of the mining claim, mill 
site, or tunnel site, which shall be void.

(b) Unintentional failure to file the 
complete information required in 
§§ 3833.1-2(b), 3833.1-7 (d) and (e),
3833.2-4 (a), 3833.2-4(b), 3833.2-5(c), 
and 3833.3, when the document is 
otherwise filed on time, shall not.be 
deemed conclusively to constitute an 
abandonment of the claim or site, but 
such information shall be filed within 
30 days of receipt of a notice from the 
authorized officer calling for such 
information. * * * 
* * * * *

28. Section 3833.5 is amended by 
revising paragraph (b) and the first and 
last sentences of paragraphs (d) to read 
as follows:
§ 3833.5 Effect of recording and filing. 
* * * * *

(b) Compliance with the requirements 
of this subpart shall be in addition to 
and not a substitute for compliance with 
the other requirements of Groups 3700 
and 3800 of this title, and with laws and 
regulations issued by any State or other 
authority relating to locating, recording, 
and maintenance of mining claims, mill 
sites, andjunnel sites located, held, and 
maintained upon the public lands of the 
United States.
* * . * * *

(d) In the case of any action or contest 
initiated by the United States affecting 
an unpatented mining claim, mill, or 
tunnel site, only those owners who have 
recorded their claim or site pursuant to 
§ 3833.1-2 and filed a notice of transfer 
of interest pursuant to § 3833.3 shall be 
considered by the United States as 
parties whose rights are affected by such 
action or contest and shall be personally 
notified and served by certified mail 
sent to their last address of record.
* * * The provisions of this subpart 
shall not be applicable to procedures for 
public notice required under part 3860 
of this title with respect to mineral 
patent applications. 
* * * * *

PART 3850-ASSESSMENT WORK

29. The authority citation for part 
3850 is revised to read as follows:
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Authority: 30 U.S.C 22 et seq.\ 30 U.S.C. 
28-28(e); and 106 Stat. 1374,1378-1379;

30. Section 3850.0-1 is added to read 
as follows:

9 3850.0-1 P u rp o M .

The purpose of this part is to recite 
the requirements of the General Mining 
Law of 1872, as amended, for the 
performance of assessment work: to 
identify the methods provided by 
statute for qualifying assessment work: 
to provide for the deferment or 
suspension of assessment work under 
certain conditions; and to advise the 
claimant of the consequences of failing 
to perform the work.

31. Section 3850.9-9 is added to read 
as follows:

1 3850.0-9 information collection.

(a) The collections of information
contained in part 3850 have been 
approved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 
and assigned clearance number 1004— 
0104 and subsequently consolidated 
with 1004-0114. The information will 
be used to allow the BLM to process 
petitions for the deferment of 
assessment work, determine if the 
assessment work required by statute (30 
U.S.C.^28—28(e)) was indeed performed, 
and to determine the ownership of a 
mining claim or site in cases of 
delinquency of co-owners under 30 
U.S.C. 28. A response is required to 
obtain a benefit in accordance with 
Section 2324 of the Revised Statutes, as 
amended (30 U.S.C. 28-28(e)) and 43 
CFR part 3850. #

(b) Public reporting burden for this 
information is estimated to average 8 
minutes per response, including time 
for reviewing instructions, searching 
existing records, gathering and 
maintaining the data collected, and 
completing and reviewing the 
information collected. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information» including suggestions for 
reducing the burden; to the Information 
Collection Clearance Officer (783)» 
Bureau of Land Management, 1849 C 
St., NW., Washington, DC 20240; and 
the Office of Management and Budget, 
Paperwork Reduction Project, 1004- 
0114, Washington, DC 20503.

Subpart 3851— Assessment Work: 
General

32. Section 3851.1 is revised to read 
as follows.

$3851.1 Assessm ent w ork requirements.
(a) The assessment year begins at 12 

o'clock noon on September 1st and ends 
at 12 o’clock noon on the following 
September 1st.

lb) All lode and placer naming 
claimants shall have performed» or 
caused to have been performed, not less 
than $100 of labor or improvements 
upon each lode or placer claim held by 
the claimant for each assessment year 
following the assessment year of the 
lode or placer claim's location.

(cj Where a group of lode or placer 
claims are held in common, and cover 
the same mineral deposit, the 
assessment work may be performed on 
one or several claims of the group, as 
long as the aggregate expenditure totals 
not less than $100 per claim, and the 
work performed or improvements made 
will benefit the development of the 
claim block as a whole.

$3851.1-1 [Rem oved]
33. Section 3851.1-1 is removed.
34. Section 3851.3 is amended by 

revising paragraph (b) and adding 
paragraph (c) to read as follows:

$ 3851.3 Effect of failure to perform 
assessment work.
4 . 4  it 4  4

(b) Except as provided in § 3851.5 and 
subpart 3852, failure to perform the 
assessment work required under
§ 3851.1 causes the interest of the 
claimant(s) in the minerals subject to 
the mining laws to revert bade to the 
public domain.

(c) The Act of October 5,1992, with 
certain exceptions for small miners, 
temporarily suspends and supersedes 
the requirements to perform assessment 
work under § 3851.1, and requires the 
payment of a $100 rental fee per mining 
claim or site in lieu of the assessment 
work. For oil shale claims, the Energy 
Policy Act of 1992 suspends and 
supersedes the requirement to perform 
assessment work under § 3851.1, and 
requires the payment of an annual $550 
rental fee per oil shale mining claim in 
lieu of the assessment work. The rental 
fee requirements and exemptions from 
payment of the rental fee are described 
in §§3833.0-3(0, 3833.1-5, 3833.1-6, 
and 3833.1-7 of this title.

35. Section 3851.4 is amended by 
revising the section heading and the 
first sentence of the section to read as 
follows:

$ 3851.4 Failure of a co-ow ner to 
contribute to annual assessment w ork or to 
the payment of rental fees.

Upon the failure of any one of several 
co-owners to contribute his proportion

of the required expenditures, the co­
owners, who have performed the labor, 
where required, paid the rental fee 
required under §3833.1—5 of this title, 
or made the improvements as required, 
may, at the expiration of the year, give 
such delinquent co-owner personal 
notice in writing, or notice by 
publication in the newspaper published 
nearest the claim for at least once a 
week for 90 days; and if  upon the 
expiration of 90 days after such notice 
in writing, or upon the expiration of 180 
days after the first newspaper 
publication of notice, the delinquent co- 
owner shall have failed to contribute his 
proportion to meet such expenditures or 
improvements, his interest in the claim 
by law passes to his co-owners who 
have made the expenditures or 
improvements as aforesaid. * * *

36. Section 3851.5 is revised to read 
as follows:

§3851.5 Assessm ent work not required 
after allowance of mineral entry.

Performance o f annual assessment 
work is not required after the date that 
the mineral entry has been allowed by 
the authorized officer pursuant to 30 
U.S.C. 29 and §3862.5 of this title.

(a) The assessment year in which the 
mineral entry is allowed is the first 
assessment year for which the 
assessment work is no longer required, 
and assessment work is not required in 
any assessment year thereafter if a 
mineral patent issues. If the mineral 
entry is canceled by the authorized 
officer, either in whole or in part, on or 
before September 30,1994, assessment 
work by qualified small miners is 
required in order to maintain the claim, 
and the rental fees shall be paid by 
claimants who do not qualify as small 
miners. After September 30,1994, 
assessment work by all claimants is 
required, except for those who locate 
between September 1,1994, and 
September 30,1994, who are not 
required to file an assessment affidavit 
in 1995.

(b) If a mineral entry is canceled in 
whole or in part, the muring claims and 
mill sites that are no longer covered by 
the mineral entry shall be subject to the 
assessment work requirement, or the 
payment of rental fees, beginning in the 
assessment year next following the 
assessment year that the mineral entry 
was canceled.
[ER Doc. 93-16689 Filed 7-14-93; 8:45 am)
BILLING CODE 4310-M-M
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AGENCIES: Architectural and 
Transportation Barriers Compliance 
Board and Department of 
Transportation.
ACTION: Joint final rule.

SUMMARY: The Architectural and 
Transportation Barriers Compliance 
Board (Access Board) and the 
Department of Transportation are 
issuing a final rule amending the reach 
range requirement for automated teller 
machines and fare vending machines 
under the Americans With Disabilities 
Act Accessibility Guidelines (ADAAG). 
The rule sets out the reach ranges for 
controls when a person using a 
wheelchair can make a forward 
approach only, a parallel approach only, 
or both a forward and parallel approach 
to a machine. The rule includes a table 
of reach depths and maximum heights 
for the placement of controls where the 
controls are recessed or the installation 
of a surround in front of the machine 
results in a reach depth of more than 10 
inches to any control from a parallel 
approach.
EFFECTIVE DATE: August 16,1993.
FOR FURTHER INFORMATION CONTACT: 
Access Board: James J. Raggio, General 
Counsel, Architectural and 
Transportation Barriers Compliance 
Board, 1331 F Street NW., suite 1000, 
Washington, DC 20004-1111.
Telephone (202) 272-5434 (voice) or 
(202) 272-5449 (TDD).

Department of Transportation: Robert
C. Ashby, Deputy Assistant General 
Counsel for Regulation and 
Enforcement, Department of 
Transportation, 400 7th Street SW., 
room 10424, Washington, DC 20590. 
Telephone (202) 366-9306 (voice) or 
(202) 755-7687 (TDD).

The telephone numbers listed above 
are not toll-free numbers.

This document is available in 
alternate formats (cassette tape, braille, 
large print, or computer disc; from the 
Access Board upon request.
SUPPLEMENTARY INFORMATION: 

Background
Under the Americans with Disabilities 

Act of 1990 (ADA), the Access Board is 
responsible for issuing guidelines to 
assist the Department of Justice and the 
Department of Transportation in 
establishing accessibility standards for 
newly constructed and altered buildings 
and facilities covered by the Act.1 The 
Access Board issued the Americans 
with Disabilities Act Accessibility 
Guidelines (ADAAG) in 1991. See 36 
CFR part 1191, appendix. The 
Department of Justice and the 
Department of Transportation adopted 
ADAAG as the accessibility standards 
for newly constructed and altered 
buildings in regulations implementing 
certain titles of the ADA. See 28 CFR 
part 36, appendix A; 49 CFR part 37, 
appendix A.

As originally adopted, ADAAG 
requires that accessible automated teller 
machines (ATMs) provide “both a 
forward and side reach to the unit 
allowing a person in a wheelchair to 
access the controls and dispensers.” 2 
See ADAAG 4.34.3. The provision was 
intended primarily to address the fact 
that the controls bn ATMs are typically 
recessed or set back into the wall or the 
unit for privacy and security purposes.

1 T h e  A ccess Board is  an independent Federal 
agency establish ed  by section  502 o f th e 
Rehabilitation  A ct o f 1973 , as am ended, w hose 
prim ary m ission  is  to prom ote accessib ility  for 
ind ividuals w ith  disab ilities. T h e  A ccess Board 
consists o f 2 5  m em bers. T hirteen  are appointed by 
the P resident from am ong the pu blic , a  m ajority erf 
w hom  are required to be individuals w ith 
disab ilities. T h e  o th er tw elve are heads o f th e 
follow ing Federal agencies or th eir designees w hose 
positions are E x ecu tiv e Level IV or above: T h e  
D epartm ents o f  H ealth and Human Services, 
Education, Transportation, H ousing and Urban 
D evelopm ent, Labor, Interior, D efense, Ju stice , 
V eterans A ffairs, and Com m erce; General Serv ices 
A d m inistration; and U nited States Postal Serv ice.

2 T h e  d im ensions for a forward and sid e reach  for 
w h eelch air users are contained in  ADAAG 4 .2 .5  
and 4 .2 .6  and are taken from th e "A m erican  
N ational Standard Sp ecification s for M aking 
B u ild ings and F a c ilit ie s  A ccessib le  to  and U sable 
by P hysically  H andicapped P eop le” (A N SI A l l  7 .1 -  
1980). T h e  m axim um  forward reach perm itted is 48  
in ch es above th e floor. See ADAAG 4 .2 .5  and 
Figure 5(a), I f  th e  forward reach  is  over a n . 
obstruction , clear floor space m ust be provided 
under the obstruction  that equals or exceed s the 
reach  depth for a m axim um  o f 25  in ch es; and ff  the 
reach  depth is  betw een 20  inch es and 25  in ch es, the 
m axim um  forward reach  perm itted is  4 4  in ch es 
above the floor. See  ADAAG 4 .2 .5  and F igu re 5(b). 
T h e  m axim um  sid e reach  perm itted is 54 in ch es  
above the floor for a  m axim um  reach depth o f 10  
inch es. See ADAAG 4 .2 .6  and Figure 6(b). I f  th e  
sid e reach is  over an obstruction , the m axim um  side 
reach  perm itted is 4 6  in ch es. Se e  ADAAG 4 .2 .6  and 
Figure 6(c).

The installation of fixtures called 
“surrounds” in front of ATMs, which 
contain writing counters and bins for 
envelopes and waste paper, create a 
further obstruction that increases the 
reach depth to the controls.

In February 1992, two leading ATM 
manufacturers, NCR Corporation and 
InterBold, filed a petition for 
rulemaking with tne Access Board 
claiming that their new ATMs cannot 
comply with “both a forward and side 
reach” and requested that ADAAG be 
amended to permit “either a forward or 
side reach.” The American Bankers 
Association joined in the petition and 
raised questions regarding the effect that 
both a forward and side reach 
requirement would have on other user 
groups, especially persons with vision 
impairments, persons who have 
difficulty bending or stooping, and 
elderly persons.

The Access Board requested public 
comments on the matter and held a 
public hearing in May 1992. See 57 FR 
19472 (May 6,1992). An ATM surround 
manufacturer, Companion Systems, 
recommended that ADAAG include a 
table of reach depths and maximum 
heights for controls based on a straight 
line interpolation connecting the points 
between the maximum side reach with 
and without an obstruction from a 
parallel approach to address the 
increased reach depth resulting from 
recessed controls and the installation of 
surrounds in front of ATMs. In 
September 1992, the Access Board 
issued a notice of proposed rulemaking 
(NPRM) to amend the reach range 
requirement for ATMs by including 
such a table in ADAAG in place of 
requiring “both a forward and side 
reach” to the controls. See 57 FR 41006 
(September 8,1992).

The Department of Transportation 
issued a NPRM in November 1992 to 
amend its ADA regulations in several 
respects, including conforming the 
standards for transportation facilities to 
incorporate the proposed amendment to 
the reach range requirement for ATMs. 
See 57 FR 54210 (November 17.1992). 
The amendment is relevant to 
transportation facilities because fare 
vending machines are required to 
comply with the same requirements as 
ATMs. See ADAAG 10.3.1(7).

The Department of Justice also issued 
a NPRM in April 1993 to amend its 
regulations on nondiscrimination on the 
basis of disability by public 
accommodations and in commercial 
facilities covered by title III of ADA (28 
CFR part 36) to incorporate the 
proposed amendment to the reach range 
requirement for ATMs. See 58 FR 17558 
(April 5,1993). The Department of
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Justice will issue a separate final rule 
notice in the Federal Register regarding 
the amendment of iis regulations.
Summary of Role and Comments

The Access Board and the Department 
of Transportation are adopting as a final 
rule the proposed amendment to the 
reach range requirement for ATMs and 
fare vending machines.3 The technical 
provisions in ADAAG 4.34 are 
reorganized to more clearly set out die 
clear floor space and reach range 
requirements. The scoping provisions in 
ADAAG 4.1.3 (20J for buildings and 
facilities in general, and in ADAAG
10.3.1 (7) for transportation facilities in 
particular, are also revised to correctly 
reference the reorganized technical 
provisions in ADAAG 4.34.

ADAAG 4.34,1 provides that each 
ATM required to be accessible by the 
scoping provision in ADAAG’ 4.1.3 (20) 
must be on an accessible route and 
comply with the other requirements in 
ADAAG 434.2 through 4.34.5. ADAAG
10.3.1 (7) provides for fere vending 
machines in transportation facilities 
also to be on an accessible route and to 
comply with ADAAG 4.34.2 through 
4.34.5.

ADAAG 43 4 .2  requires that ATMs be 
located so that clear floor space 
complying with ADAAG 4.2.4 (i.e., 30 
inches by 48 inches mini mum with one 
fell unobstructed side adjoining or 
overlapping an accessible route) is 
provided to allow a wheelchair user to 
make a forward approach* a parallel 
approach, or both to the machine.*
Since ATMs are usually located in the 
lobby of buildings or installed through 
fee exterior wall of buildings , there is 
generally adequate dear floor space for 
a wheelchair user to make a forward or 
parallel approach.

ADAAG 4.34.3 sets out the reach 
ranges for the various controls used to 
operate an ATM, including card readers, 
keypads, video display screen function 
keys, deposit slots, cash and receipt 
dispensers, and statement printers. 
ADAAG 4.34.3 (1) provides that if only 
a forward approach is possible (e.g., 
ATM located in narrow alcove), the 
operable parts of all the controls must

3 The Departm ent o f  Transportation' w ill be 
issuing a separata n o tice  in  th e F e d era l R egister 
regarding the final ac tio n  taken on  th e  o th er 
amendments proposed to  its  A IM  regulations hi 
November 1992.

4 For a  parallel approach , th e d e a r  floor sp ace is 
positioned w ith  th e longer d im en sion  (48  inch es} 
parallel and ad jacent to  th e o b ject to b e  reached . 
See ADAAG 4 .2 .4  and F ig u re 4 (c ). F o r a  forw ard 
approach, th e  c lem  floor sp a ce  is  positioned' w ith  
the shorter dim ension (3 0  in ch es) p ara llel and 
adjacent to the o b ject to b e  reach ed . Se e  ADAAG 
*  2.4 and Figure 4  (b). T h e  various approaches a re  
illustrated in  th e  N P R M at 57  F R  « r o i  l .  F ig u re 2 
(September 8 ,1 9 9 2 ) .

be placed within the forward reach 
range specified in ADAAG 4.2.5 (i.e.r 48 
inches maximum height for a reach 
depth up to 20 inches and 44 inches 
maximum height for a reach depth 
between 20 inches and 25 inches; and 
clear floor space provided under the 
ATM that equals or exceeds the reach 
depth for a maximum of 25 inches).

ADAAG 4.34.3 |2)(a) and (b) specify 
the reach ranges if only a parallel 
approach is possible fe.g„ ATM located 
in narrow corridor). Where die reach 
depth to the operable parts of all 
controls is not more than 10 inches, the 
maximum height for the placement of 
controls is 54 inches. Where the reach 
depth to the operable parts of any 
control is more than 10 inches, the table 
of reach depths and maximum heights 
in ADAAG 4.34.3 (2}(b) is to be used. 
Generally, for each additional inch of 
reach depth beyond 10 inches, the 
height of the controls would be lowered 
one-half inch below die 54 inch 
maximum height, with the controls 
being lowered an additional one-half 
inch at reach depths greater than 13 
inches and 20 inches due to rounding- 
off numbers.

ADAAG 4.34.3 (3) provides that if  
both types of approaches are possible, 
the operable peris of all controls must 
be placed! within at leest one of the 
reach ranges in ADAAG 4.34.3 (1) or (2)1 
Thus, if  there is adequate clear floor 
space for a wheelchair user to make a 
forward or parallel approach, at a 
minimum the controls must be 
reachable from at least one of the 
approaches.

ADAAG 4.34.3 (4) requires that where 
bins are provided for envelopes, waste 
paper, or other purposes, at least one of 
each type provided must comply with 
the applicable reach ranges.

ADAAG 4.34.3 also contains an 
exception for ATMs which are equipped 
with an alternate control that can 
perform that same function in a 
substantially equivalent manner. Under 
the exception, only one of the controls 
needed to perform the function is 
required to comply with the reach range 
requirement. If the controls are 
identified by tactile markings, such 
markings must be provided at both 
controls so that the markings can be 
read by persons with vision 
impairments from a standing or sitting 
position.

ADAAG 4.34.4 regarding the 
operation of controls and ADAAG 4.34.5 
regarding equipment for persons with 
vision impairments are unchanged from 
existing ADAAG. Only the section 
numbers have been changed as a result 
of the amendments discussed above.

NCR Corporation, Inter Bold, ami the 
banking industry supported the 
proposed amendment to the reach range 
requirement? The amendment will 
allow banks to choose among; available 
ATM models and surround designs and, 
based upon their combined reach depth, 
install the ATM and surround so that 
the controls are placed at the 
appropriate height. The amendment also 
provides flexibility for banks when 
relocating older ATMs to lower traffic: 
areas and will ensure that the market for 
used ATMs remains available.

Organizations representing 
individuals with disabilities expressed 
concern that the forward and side reach 
range requirements do not accommodate 
all wheelchair users and recommended 
that the Board conduct additional 
research in this area. For a summary of 
earlier research, see 57 FR 41012 
(September 8,1992). Some 
recommended that ADAAG not be 
amended until additional research is 
conducted. Others noted that additional 
research is also needed on equipment 
for persons with vision impairments, 
mounting heights for video display 
screens and related issues, and 
recommended that ATM manufacturers 
not be required to redesign their 
products to meet one requirement and 
then have to redesign their products 
again to meet another set of 
requirements. Rather, they 
recommended that accessibility 
requirements for ATMs be imposed on 
the industry as a "package” so that any 
required changes can be incorporated in 
a single redesign. Congress has 
expressed similar concern and has 
recommended that "when considering 
accessibility requirements for automated 
teller machines (ATMs) under the ADA, 
to take into account the fact that these 
sophisticated electronic systems are 
more difficult to modify and design than 
other vending machines because of their 
reliance on computers and their special 
security considerations.” H. Rept. 102— 
918, at 34.

The Little People of America also 
commented on the amendment. 
According to the Little People of 
America, there are over 1.5 million 
Americans who are short statured. Their 
adult height ranges from 2 feet 6 inches 
to 4 feet 10 inches. For many of these 
individuals, the controls on ATMs arê  
completely out of their reach. The Little 
People of America recommended that 
ADAAG not be amended without

3 T h e  A m erican Bankers A ssociation .
Independent B an kers A ssociation  o f  A m erica, 
Sav in gs and' Com m unity B an kers o f  A m erica, Credit 
U nion N ational A ssociation , C alifornia B an kers 
A ssociation , and about a  dozen ban k s subm itted 
com m ents in  support o f th e am endm ents.
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conducting additional research on 
making ATMs accessible to persons who 
are short statured. About 700 members 
and friends of the Little People of 
America sent letters reiterating these 
points.

The Access Board recognizes that any 
reach range requirement must take into 
account the needs of various user 
groups, including persons who use 
wheelchairs, persons who have 
difficulty bending or stooping, persons 
who are short statured, and persons 
with vision impairments who may read 
tactile markings identifying equipment 
controls. One way to accommodate 
these various groups is to require two of 
each type of equipment to be provided 
at each location, with one placed at a 
higher height and one placed at a lower 
height. Such a requirement would be 
very costly to implement for ATMs. 
Another way to accommodate these 
various groups is to provide 
technological alternatives for operating 
equipment that can be used by persons 
who are not accommodated by 
established reach ranges. NCR 
Corporation and InterBold reported that 
they are investigating several 
technological alternatives for operating 
ATMs, including remote devices, voice 
activation devices, and contactless 
cards.

In addition to reach ranges for 
controls, the Access Board requested 
comment on the viewing height and 
angle for video display screens. The 
NPRM noted that the American National 
Standards Institute (ANSI) A l l7 
Committee and California have 
established or proposed accessibility 
provisions for video display screens. All 
the ATM manufacturers objected to the 
ANSI provision because it would 
require the screen to be positioned 
almost horizontally to be viewable from 
a stan ding position which would be 
difficult for a wheelchair user to read. 
The ATM manufacturers preferred the 
Califomia provision because it 
addresses both viewing height and 
angle. InterBold stated that its ATMs 
comply with the Califomia provision.

The ANSI A117 Committee has 
recently established a task force on 
ATMs to further examine a variety of 
issues related to making the machines 
readily accessible to and usable by 
persons with various disabilities. The 
Access Board is a member of the task 
force. The task force includes 
representatives from organizations of 
persons with mobility impairments and 
vision impairments, ATM 
manufacturers, and banks. The Little 
People of America have also been 
invited to participate in the task force.

The task force will be investigating such 
issues as access for person with vision 
impairments, reach ranges, viewing 
height and angle of video display 
screens, and technological alternatives 
for addressing these issues.

The Access Board also plans to 
sponsor research in fiscal year 1994 on 
clear floor space, maneuvering 
clearances, and reach ranges for persons 
using power wheelchairs and three 
wheeled scooters. See the Access 
Board's notice on ADA research 
priorities for fiscal years 1993 and 1994 
published in the Federal Register on 
July 9,1993 (58 FR 37058). Persons 
using power wheelchairs are more likely 
to have a restricted reach range due to 
limited upper body mobility. The 
research project will also include a 
literature review on reach ranges 
focusing on the population that was 
tested in earlier studies and the extent 
to which those studies examined the 
manipulation of controls at different 
heights and reach depths. Based on the 
results of the literature review, the 
Access Board may sponsor additional 
research on reach ranges.

In light of the further work being done 
by die ATM task force sponsored by the 
ANSI A l l7 Committee and the 
additional research planned for fiscal 
year 1994, the Access Board does not 
intend to propose any additional 
requirements for ATMs at this time.

The Department of Transportation 
received several comments on the 
application of the proposed amended 
reach range requirement for ATMs to 
fare vending machines. Nine 
commenters supported the proposed 
amendment as applied to fare vending 
machines. Five commenters said that 
the purpose and design of fare vending 
machines were different enough from 
those of ATMs to warrant a separate 
provision, at least with respect to some 
specifications. One commenter said 
that, if the reach range requirement is 
amended, existing models of fare 
vending machines which it had 
installed should be grandfathered so 
that retrofit was not necessary. Several 
comments recommended that additional 
provisions such as a voice synthesizer 
system was needed on fare vending 
machines for persons with vision 
impairments.

The Access Board and the Department 
of Transportation believe that the 
proposed amended reach range 
requirement for ATMs is reasonable for 
fare vending machines as well. The 
operations which consumers must 
perform on ATMs and fare vending 
machines are similar enough that the 
same requirements should apply to both

machines. Those commenters who said 
that the two types of machines should 
have different requirements did not 
provide sufficient information on which 
to base separate specifications. The 
Department of Transportation would 
apply the current “grandfathering” 
provisions in its ADA regulations (49 
CFR 37.9) to fare vending machines that 
meet the existing ADAAG requirements 
in the same way as that section applies 
to other features of transportation 
facilities. As for provisions for persons 
with vision impairments, ADAAG 
10.3.1(7) already requires compliance 
with ADAAG 4.34.5 which specifies 
that all instructions and information 
needed to use the machine must be 
accessible to and usable by persons with 
vision impairments. Specifying a voice 
synthesizer system for fare vending 
machines does not seem necessary and, 
in any event, is beyond the scope of the 
NPRM.

Regulatory Analyses and Notices

The Access Board and the Department 
of Transportation have independently 
determined that this final rule is not a 
major rule under Executive Order 
12291. Accordingly, a regulatory impact 
analysis is not required. It is a 
significant rule under the Department of 
Transportation’s Regulatory Policies and 
Procedures since it amends the agency’s 
ADA regulations, which are a significant 
rule. The Department of Transportation 
expects the economic impacts to be 
minimal and has not prepared a full 
regulatory evaluation.

The Access Board and the Department 
of Transportation hereby independently 
certify that this final rule is not 
expected to have a significant economic 
impact on a substantial number of small 
entities. Accordingly, a regulatory 
flexibility analysis is not required.

The Access Board and the Department 
of Transportation have also 
independently determined that there axe 
no Federalism impacts sufficient to 
warrant the preparation of a Federalism 
assessment under Executive Order 
12612.

Text of Final Common Rule

Appendix A to this part is amended 
by revising paragraph (20) in section 
4.1.3, by revising sections 4.34 and
4.34.1 through 4.34.4, by adding section 
4.34.5, and by revising paragraph (7) in 
section 10.3.1. Pages 10, 58, and 69 of 
appendix A are republished with the 
revisions included and page 58A of 
appendix A is added to read as follows:
MUJNQ COO€ »150-01-*; 4*10-42-*
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4 .1 .3  A ccessib le  B uildings: New C o n stru ctio n

in a  covered mall, a t least one interior public 
text telephone shall be provided in the facility.

(iii) if a  public pay telephone is located 
in or adjacent to a  hospital emergency room, 
hospital recovery room, or hospital waiting 
room, one public text telephone shall be pro­
vided a t each such location.

(d) Where a  bank of telephones in the  
interior of a  building consists of three or more 
public pay telephones, at least one public pay 
telephone in each  such bank shaH be equipped 
with a shelf and outlet in compliance with 
4.31.9(2).

(18) If fixed or built-in seating o r tables 
(including, but not limited to, study carrels and 
student laboratory stations), are  provided in 
accessible public or common use areas, a t least 
five percent (5%), but not less than one, of the 
fixed or built-in seating areas or tables shall 
comply with 4 .3 2 . An accessible route shall 
lead to and through such fixed or built-in 
seating areas, or tables.

(19) * Assembly areas:

(a) in places of assembly with fixed seating 
accessible wheelchair locations shall comply 
with 4 .3 3 .2 , 4 .3 3 .3 , and 4 .3 3 .4  and shall be 
provided consistent with the following table:

Capacity of Seating Number o f Required
in Assembly Areas W heelchair Locations

4  to 2 5  l
2 6  to 5 0  2

51 to 3 0 0  4
301  to 5 0 0  6

over 5 0 0  6 , plus 1 additional space
for each total seating  

capacity increase of 100

In addition, one percent, but not less than one, 
of all fixed seats shaH be aisle seats with no 
armrests on the aisle side, or removable or 
folding arm rests on the aisle side. Each such  
seat shall be identified by a  sign or marker. 
Signage notifying patrons of the availability of 
such seats shall be posted at the ticket office. 
Aisle seats are not required to comply with 
4.33.4 .

(b) This paragraph applies to assembly 
areas where audible communications are  
integral to the use of the space (e.g., concert 
and lecture halls, playhouses and movie the 
aters, meeting rooms, etc.). Such assembly 
areas, if (I) they accommodate at least 50  
persons, or if they have audio-amplification 
systems, and (2) they have fixed seating, shall 
have a  permanently installed assistive listening 
system complying with 4 .3 3 . For other assem ­
bly areas, a  permanently installed assistive 
listening system, or an adequate number of 
electrical outlets or other supplementary wiring, 
necessary to support a  portable assistive 
listening system  shaH be provided. The mini­
mum num ber of receivers to b e  provided shall- 
be equal to  4  percent of the total num ber of 
seats, but in no ease less than two. Signage 
complying with applicable provisions of 4 .3 0  
shall be installed to  notify patrons o f  the  
availability of a  listening system.

(20) Where automated teller m achines are  
provided, eaph machine shall comply with the 
requirements erf 4 .3 4  except where two or more 
machines are provided at a location, then only 
one m ust comply.

EXCEPTION: Drive-up-only automated teller 
machines aré not required to comply with 
4 .3 4 .2  and 4 .3 4 .3 .

(21) Where dressing and fitting rooms are 
provided for use by th e  general public, patients, 
custom ers or employees, 5  percent, b u t never 
less than one, of dressing room s for each type 
of use in each cluster of dressing room s shall 
be accessible and shall comply with 4 .3 5 .

Examples of types of dressing rooms are those 
serving different genders or distinct and differ­
ent functions as in different treatm ent or 
examination facilities.

4 .1 .4  (Reserved).

4 .1 .5  Accessible Buildings: Additions.
Each addition to an  existing building o r facility 
shall be regarded as an  alteration. E ach  space  
o r element added to the existing building or  
facility shall comply with the applicable provi­
sions of 4 .1 .1  to 4 .1.3 , Minimum Requirements 
(for New Construction) and the applicable 
technical specifications of 4 .2  through 4 .3 5  and 
sections 5  through 10. Each addition that

10
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4 .3 3 .5  A c c e s s  to  P erfo rm in g  A reas

4 .3 3 .5  A ccess to  Performing Areas.
An accessible route shall Connect wheelchair 
seating locations with performing areas, includ­
ing stages, arena floors, dressing rooms, locker 
rooms, and other spaces used by performers.

4.33.6*1 Placem ent of Listening System s.
If the listening system  provided serves indi­
vidual fixed seats, then such seats shall be 
located within a  5 0  ft (15 m) viewing distance  
of the stage or playing area and shall have a  
complete view of the stage or playing area.

4 .3 3 .7 *  T y p es  o f  Listening System s.
Assistive listening systems (ALS) are intended 
to augment standard public address and audio 
systems by providing signals which can be re­
ceived directly by persons with special receivers 
or their own hearing aids and which eliminate or 
Jilter background noise. The type o f assistive 
listening system appropriate for a  particular 
application depends on the characteristics o f 
the setting, the nature o f the program, and the 
intended audience. Magnetic induction loops, 
infra-red and radio frequency systems are types 
o f listening systems which are appropriate for  
various applications.

4 . 3 4  A u t o m a t e d  T e l l e r  M a c h in e s .

4 .3 4 .1  G en era l. Each automated teller machine 
required to be accessible by 4.1.3 shall be on an 
accessible route and shall comply with 4.34.

4 .3 4 .2  C lea r  F lo o r  S p a c e . The automated 
teller machine shall be located so that dear floor 
space complying with 4.2.4 is provided to allow 
a  person using a  wheelchair to make a  forward 
approach, a  parallel approach, or both, to the 
machine.

4 .3 4 .3  R e a c h  R a n g es .

(1) Forward Approach Only. If only a  forward 
approach is possible, operable parts o f all controls 
shall be placed within the forward reach range 
specified in 4.2.5.

(2) Parallel Approach Only. If only a  parallel 
approach is possible, operable parts o f controls 
shall be placed as follows:

(a) Reach Depth Not More Than 10 in 
(255 mm). Where the reach depth to the operable 
parts o f all controls as measured from  the 
vertical plane perpendicular to the edge o f the 
unobstructed clear floor space at the farthest

protrusion o f the automated teller machine or 
surround is not more than 10 in (255 mm), the 
maximum height above the finished fioor or 
grade shall be 54 in (1370 mm).

(b) Reach Depth More Than 10 in (255 mm). 
Where the reach depth to the operable parts o f 
any control as measured from the vertical plane 
perpendicular to the edge o f the unobstructed 
clear fioor space at the farthest protrusion o f the 
automated teller machine or surround is more 
than 10 in (255 mm), the maximum height above 
the finished fioor or grade shall be as follows:

R e a c h  D ep th  M axim um  H eig h t

in Mm In Mm
10 255 54 1370
11 280 53 là 1360
12 305 53 1345
13 330 52'à 1335
14 355 51‘à 1310
15 380 51 1295
16 405 50 là 1285
17 430 50 1270
18 455 49à 1255
19 485 49 1245
20 510 48 là 1230
21 535 47 là 1205
22 560 47 1195
23 585 46là 1180
24 610 46 1170

(3) Forward and Parallel Approqch. If both a  
forward and parallel approach are possible, 
operable parts o f controls shall be placed within 
at least one o f the reach ranges in paragraphs 
(1) or (2) o f this section.

(4) Bins. Where bins are provided for enve­
lopes, waste paper, or other purposes,, at least 
one o f each type provided shall comply with the 
applicable reach ranges in paragraph (1), (2), or 
(3) o f this section.

EXCEPTION: Where a  function can be per­
form ed in a  substantially equivalent manner by 
using an alternate control, only one o f the 
controls needed to perform that function is 
required to comply with this section. I f the 
controls are identified by tactile markings, such 
markings shall be provided on both controls.

4 .3 4 .4  C on trols. Controls for user activation 
shall comply with 4.27.4.
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4 .3 5  D ressing an d  F ittin g  R oom s

4 .3 4 .5  E q u ip m en t f o r  P erso n s w ith Vision  
Im p a irm en ts . Instructions and all information 
for use shall be made accessible to and indepen­
dently usable by persons with vision impair­
ments.

4 . 3 5  D r e s s i n g  a n d  F i t t i n g  R o o m s .

4 .3 5 .1  G en era l. Dressing and fitting rooms 
required to be accessible by 4.1 shall comply 
with 4.35 and shall be on an accessible route.

4 .3 5 .2  C lea r  F lo o r S p a c e . A clear floor space 
allowing a  person using a  wheelchair to make 
a 180-degree turn shall be provided in every 
accessible dressing room entered through a  
swinging or sliding door. No door shall swing 
into any part o f the turning space. Turning space 
shall not be required in a  private dressing room 
entered through a  curtained opening at least
32 in (815 mm) wide if clear floor space comply­
ing with section 4.2 renders thè dressing room 
usable by a  person using a  wheelchair.

4 .3 5 .3  D oors. All doors to accessible dressing 
rooms shall be in compliance with section 4.13.

4 .3 5 .4  B e n c h . Every accessible dressing room 
shall have a  24 in by 48 in (610 mm by
1220 mm) bench fixed to the wall along the 
longer dimension. The bench shall be mounted 
17 in to 19 in (430 mm to 485 mm) above the 

finish floor. Clear floor space shall be provided 
alongside the bench to allow a  person using a  
wheelchair to make a  parallel transfer onto the 
bench. The structural strength o f the bench and 
attachments shall comply with 4.26.3. Where 
installed in conjunction with showers, swimming 
pools, or other wet locations, water shall not 
accumulate upon the surface o f the bench and 
the bench shall have a  slip-resistant surface.

4 .3 5 .5  M irror. Where mirrors are provided in 
dressing rooms o f the sam e use, then in an 
accessible dressing room, a  full-length mirror, 
measuring at least 18 in wide by 54 in high 
(460 mm by 1370 mm), shall be mounted in a  
position affording a  view to a  person on the 
bench as well as to a  person in a  standing 
position.

NOTE: Sections 4 ,1 ,1  through 4 .1 .7  and 
sections 5  through 10 are different from ANSI 
Al 17.1 in their entirety and are printed in 
standard type.
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(7) * Automatic fare vending, collection and 
adjustm ent (e.g., add-fare) system s shall 
comply with 4 .3 4 .2 , 4 .3 4 .3 , 4 .3 4 .4 , and 4 .3 4 .5 . 
At each accessible entrance such devices shall 
be located on an accessible route. If self-service 
fare collection devices are provided for the use  
of the general public, a t least one accessible 
device for entering, and at least one for exiting, 
unless one device serves both functions, shall 
be provided a t each accessible point of entry or 
exit. Accessible fare collection devices shall 
have a  minimum clear opening width of 32  
inches; shall permit passage of a  wheelchair; 
and, where provided, coin or card slots and 
controls necessary for operation shall comply 
with 4 .2 7 . G ates which m ust be pushed open 
by wheelchair or mobility aid users shall have a  
smooth continuous surface extending from 2 
inches above the floor to 2 7  inches above the 
floor and shall comply with 4 .1 3 . Where the 
circulation path does not coincide with that 
used by the general public, accessible fare 
collection system s shall be located at or adja­
cent to the accessible point of entry or exit.

(8) Platform edges bordering a  drop-off and 
not protected by platform screens or guard  
rails shall have a  detectable warning. Such  
detectable warnings shall comply with 4 .2 9 .2  
and shall be 2 4  inches wide running the full 
length of the platform drop-off.

(9) In stations covered by this section, 
rail-to-platform height in new stations shall 
be coordinated with the floor height of new 
vehicles so that the vertical difference, m ea­
sured when the vehicle is a t rest, is within 
plus or m inus 5 / 8  inch under normal passen­
ger load conditions. For rapid rail, light rail, 
com m uter rail, high speed rail, and intercity 
rail system s in new stations, the horizontal 
gap, m easured when the new vehicle is a t rest, 
shall be no greater than 3  inches. For slow 
moving autom ated guideway “people mover” 
transit system s, the horizontal gap in new 
stations shall be no greater than 1 inch.

EXCEPTION 1: Existing vehicles operating  
in new stations may have a  vertical difference 
with respect to the new platform within plus or 
m inus 1 - 1 / 2  inches.

EXCEPTION 2: In light rail, com m uter rail 
and intercity rail system s where it is not 
operationally or structurally feasible to meet 
the horizontal gap or vertical difference

1 0 .3  F ix e d  F a c ilitie s  an d  S ta tio n s

requirements, mini-high platforms, car-borne 
or platform-mounted lifts, ram ps or bridge 
plates, or similar manually deployed devices, 
meeting the applicable requirements of 3 6  CFR  
part 1192,  or 4 9  CFR part 3 8  shall suffice.

(10) Stations shall not be designed or 
constructed so as to require persons with 
disabilities to board or alight from a  vehicle 
at a location other than one used by the 
general public.

(11) Illumination levels in the areas where 
signage is located shall be uniform arid shall 
minimize glare on signs. Lighting along circu ­
lation routes shall be of a type and configura­
tion to provide uniform illumination.

(12) Text Telephones; The following shall 
be provided in accordance with 4 .31 .9 :

(a) If an interior public pay telephone is 
provided in a  transit facility (as defined by the 
Department of Transportation) at least one 
interior public text telephone shall be provided 
in the station.

(b) Where four or more public pay tele­
phones serve a  particular entrance to a  rail 
station and at least one is in an interior loca­
tion, a t least one interior public text telephone 
shall be provided to serve that entrance. Com­
pliance with this section constitutes compli­
ance with section 4.1.3(I7H c).

(13) Where it is necessary to cross tracks  
to reach boarding platforms, the route surface  
shall be level and flush with the rail top a t the 
outer edge and between the rails, except for a  
maxim um  2-1  / 2  inch gap on the inner edge 
of each rail to permit passage of wheel flanges. 
Such crossings shall comply with 4 .2 9 .5 . 
Where gap reduction is not practicable, an  
above-grade or below-grade accessible route 
shall be provided.

(14) Where public address systems are 
provided to convey information to the public 
in terminals, stations, or other fixed facilities, 
a m eans of conveying the sam e or equivalent 
information to persons with hearing loss or 
who are deaf shall be provided.

BILUMQ CODE «150-01-C; 4810-M-C
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Adoption of Joint Final Rule

ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD

38 CFR Part 1191

List of Subject* in 36 CFR Part 1181
Buildings and facilities, Civil rights, 

Individuals with disabilities.
Authority and Issuance

For the reasons set forth in the 
common preamble, part 1181 of title 36 
of the Code of Federal Regulations is 
amended as follows:

PART 1191— AMERICANS WITH 
DISABILITIES A C T  (ADA) 
ACCESSIBILITY GUIDELINES FOR 
BUILDINGS AND FACILITIES

1. The authority citation for 36 CFR 
part 1191 is revised to read as follows:
/Authority: Americans with Disabilities Act 

fa,/of 1990 (42 U.S.C. 12204).

Appendix to Part 1181 [Redesignated ee 
Appendix A ]

2. The appendix to part 1191 is 
redesignated as appendix A to part 1191

and the heading is revised to read as 
follows:

Appendix A  to Part 1191—Americans 
With Disabilities Act (ADA) 
Accessibility Guidelines for Buildings 
and Facilities

Appendix A  [Amended]

3. Appendix A to part 1191 is 
amended as set forth at the end of the 
common preamble.

Authorized by vote of the Access Board on 
November 18,1992.
Kathleen TL Parker,
Chairman, Architectural and Transportation 
Barriers Compliance Board.

DEPARTMENT O F TRANSPORTATION

Office of the Secretary 

49 CFR Pert 37

List of Subjects in 49 CFR Part 37

Buildings and facilities, Buses, Civil 
rights, Individuals with disabilities, 
Mass transportation, Railroads,

Reporting and recordkeeping 
requirements, Transportation.
Authority and Issuance

For the reasons set forth in the 
common preamble, part 37 of title 49 of 
the Code of Federal Regulations is 
amended as follows:

PART 37— TRANSPORTATION 
SERVICES FOR INDIVIDUALS WITH 
DISABILITIES (ADA)

1. The authority citation for 49 CFR 
part 37 continues to read as follows:

Authority: Americans with Disabilities Act 
Of 1990 (42 U.S.G 12101-12213); 49 U.S.C. 
322.

Appendix A  [Amended]

2. Appendix A to part 37 is amended 
as set forth at the end of the common 
preamble.

Dated: June 30,1993.
Federico Pone,
Secretary o f Transportation.
[FR Doc. 93-16735 Filed 7 -1 4 -9 3 ; 8:45 ami
WLLfHQ CO DC S1S0-01-*; 4S10-S2-P
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DEPARTM ENT O F COMMERCE

National Oceanic and Atmospheric 
Administration

15 CFR Part 921

[Docket N o. 910927-3012]

RiN 0648-AB68

National Estuarine Research Reserve 
System Program Regulations

AGENCY: Office of Ocean and Coastal 
Resource Management (OCRM),
National Ocean Service (NOS), National 
Oceanic and Atmospheric 
Administration (NOAA), Department of 
Commerce,
ACTION: Final rule.______________ _

SUMMARY: This final rule revises the 
existing interim-final rule for selecting, 
designating, operating, and funding 
National Estuarine Research Reserves to 
bring them into accord with 
requirements of the Coastal Zone Act 
Reauthorization Amendments of 1990 
(the Amendments). In addition, it 
adopts some of the revisions suggested 
by comments received on the interim- 
final rule dated July 23,1990, and 
incorporates comments received on the 
proposed rule published on July 17,
1992 (57 FR 31926).
FOR FURTHER INFORMATION CO N TACT:
June Cradick at (301) 713-3132.
DATES: Effective July 14,1993. 
SUPPLEMENTARY INFORMATION:

I. Authority
This final rule is issued pursuant to 

the authority of section 315 of the 
Coastal Zone Management Act of 1972, 
as amended, 16 U.S.C. 1461 (the Act). 
The National Estuarine Reserve 
Research System (the System) has been 
operating under interim-final 
regulations published July 23,1990 (55 
FR 29940).
II. Availability of Comments

All comments received in response to 
the notice of proposed rulemaking for 
this rule (57 FR 31926, July 17,1992) 
are available for inspection at the Office 
of Ocean and Coastal Resource 
Management during normal business 
horns (8 a.m. to 4:30 p.m.) in room 
12520,1305 East-West Highway, Silver 
Spring, Maryland 20910.
HI. Regulatory Issues
A. General Background

On July 23,1990 (55 FR 29940) 
NOAA published interim-final 
regulations for continued 
implementation of the National

Estuarine Reserve Research System 
Program pursuant to section 315 of the 
Act, 16 U.S.C. 1461. Written comments 
were accepted until September 21,1990. 
On November 5,1990, Public Law No.
101-508 was passed reauthorizing the 
Program. Several changes to the 
regulations are required as a result of 
the 1990 reauthorization. In addition, 
for the reasons stated below, some of the 
revisions suggested by the comments 
received on the interim-final rule have 
been adopted. A summary of the 
significant proposed changes to the 
interim-final regulations is presented 
below. On July 17,1992, NOAA 
published a proposed rule incorporating 
revisions required by the Amendments 
and revisions suggested by public 
comments received on the interim-final 
rule. Two public comments on the 
proposed rule were received during the 
review period which ended on August 
31,1992. The public’s comments and 
NOAA’s response are set forth in 
Section VI, Summary of Public 
Comments and Responses.

B. Final Rule
These regulations establish the 

Program's mission and goals and revise 
the existing procedures for selecting, 
designating and operating National 
Estuarine Research Reserves.
1. Changing the Name of the Program

The name of the Program was 
changed from the National Estuarine 
Reserve Research System to the National 
Estuarine Research Reserve System by 
the Amendments. The revisions to the 
regulations revise the Program name 
accordingly when it appears in the 
regulations.
2. Revision of Match Requirements

The Amendments effectively reduce 
from 50% to 30% state, and where 
applicable, private party match 
requirements for the following financial 
assistance award types: Operations, 
research, monitoring, facility 
construction and education/ 
interpretation. They also provide for 
100% Federal support for educational- 
interpretive activities that benefit the 
entire System. Match requirements for 
site selection and land acquisition 
remain at 50%. The revisions make the 
regulations conform.
3. Definitions

The revisions add a definition for the 
term “state agency”.
4. Increase in Acquisition Support

The Amendments increase the 
maximum amount of Federal financial 
assistance that can be awarded for the

acquisition of land and waters, or 
interests therein, for any one National 
Estuarine Research Reserve from 
$4,000,000 to $5,000,000. The revisions 
make the regulations conform.
5. Change in Development Support 

The regulations allow costs associated
with the development of research, 
monitoring and education programs to ' 
be included as supplemental 
development costs and eliminate the 
ceiling of $1,500,000 on financial 
assistance which can be provided for 
development assistance directly 
associated with facility construction.
6. Simplification of Operational Support i

The regulations reduce state and 
Federal paperwork burdens by 
combining support for routine 
monitoring and education activities 
with the annual non-competitive 
operations and management awards. 
Competitive awards for special 
monitoring, research and education 
projects continue as a separate activity. j

7. Clarification of Site Selection
The regulations clarify the process to 

be followed by a coastal state which 
proposes to reactivate an inactive site 
previously approved by NOAA for 
development as an estuarine sanctuary 
or National Estuarine Research Reserve.
8. Resource Manipulation

The regulations recognize the 
possibility that in Reserve buffer areas ] 
long-term uses may have existed prior to 
designation which should be allowed to 
continue.
9. Performance Evaluation

The Amendments emphasize the 
importance of public participation in • 
the performance evaluation process. 
They also establish interim sanctions, 1 
including partial or full withdrawal of 
financial assistance, and establish a 
process for instituting such sanctions, j 
The revisions make the regulations 
conform.
IV. Summary of Comments on the 
Proposed Regulations and NOAA’s 
Responses

NOAA received two comments on the 
proposed rule. A summary of those 
comments and NOAA’s response 
appears below.

Comment: There is a need to 
recognize that manipulative uses occur 
within the core area of Reserves. 
Further, traditional uses is a more 
appropriate term to describe sport 
fishing and hunting, rather than 
manipulative uses.

Response: NOAA is aware that 
manipulative uses occur within core
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areas of certain Reserves. However, 
given the purposes of the Program, 
NOAA believes that some of tnese 
activities are inappropriate to be carried 
out in core areas. In response to the 
commenters* concerns regarding the use 
of the term “manipulative uses , the 
regulations have been clarified to better 
explain the meaning of that term.
V. Other Actions Associated With the 
Rulemaking

[A] Classification Under Executive 
Order 12291. NOAA has concluded that 
these regulations are not major because 
they will not result in:

(1) An annual effect on the economy 
of $100 million or more;

(2) A major increase in costs or prices 
for consumers; individual industries; 
Federal, state, or local government 
agencies; or geographic regions; or

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innervation or the ability of 
United States based enterprises to 
compete with foreign based enterprises 
in domestic or export markets.

These rules amend existing 
procedures for identifying, designating, 
and managing national estuarine 
research reserves in accordance with the 
Coastal Zone Act Reauthorization 
Amendments of 1990. They will not 
result in any direct economic or 
environmental effects nor will they lead 
to any majorindirect economic or 
environmental impacts.

IB] Regulatory Flexibility Act 
Analysis. A Regulatory Flexibility 
Analysis is not required for this 
rulemaking. The regulations set forth 
procedures for identifying and 
designating National Estuarine Research 
Reserves, and managing sites once 
designated. These rules do not directly 
affect “small government jurisdictions" 
as defined by Public Law No. 96-354, 
the Regulatory Flexibility Act, and the 
rules will have no effect on small 
businesses. Accordingly, when these 
regulations were proposed, the General 
Counsel of the Department of Commerce 
certified to the Chief Counsel for 
Advocacjrof the Small Business 
Administration that these regulations, if 
adopted, would not have a significant 
economic impact on a substantial 
number of small entities.

[C] Paperwork Reduction Act of 1980. 
This rule contains collection of 
information requirements subject to 
Public Law 96-511, the Paperwork 
Reduction Act (PRA), which have 
already been approved by the Office of 
Management and Budget (approval 
number 0648-0121). Public reporting 
burden for the collections of 
information contained in this rule is

estimated to average 2,012 hours per 
response for management plans and 
related documentation, 1.25 hours for 
performance reports, and 15 hours for 
annuel reports and work plans. These 
estimates include the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of these 
collections of information, including 
suggestions for reducing this burden, to 
Richard Roberts, room 724, Department 
of Commerce, 6010 Executive Blvd., 
Rockville, Maryland 20852, and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503. ATTN: 
Desk Officer for NOAA.

(D] Executive Order 12612. This rule 
does not contain policies which have 
sufficient Federalism implications to 
warrant preparation of a Federalism 
Assessment pursuant to Executive Order 
12612. However, the provisions of the 
rule setting forth what a state must do 
or agree to do in order to qualify for the 
various types of Federal assistance 
available under the rule has been 
reviewed to ensure that the rule grants 
the states the maximum administrative 
discretion possible in the administration 
of the National Estuarine Research 
Reserve System policies embodied in 
the qualification requirements. In 
formulating those policies, the NOAA 
worked with affected states to develop 
their own policies with respect to the 
use of National Estuarine Research 
Reserves. To the maximum extent 
possible consistent with the NOAA’s 
responsibility to ensure that the 
objectives of the National Estuarine 
Research Reserve System provisions of 
the Coastal Zone Management Act are 
achieved, the rule refrains from 
establishing uniform national standards. 
Extensive consultations with state 
officials and organizations have been 
held regarding the financial assistance 
qualifications imposed. Details 
regarding awards of financial assistance 
have been discussed above under the 
heading “REVISION OF THE 
PROCEDURES FOR SELECTING, 
DESIGNATING AND OPERATING 
NATIONAL ESTUARINE RESEARCH 
RESERVES" and are not repeated here.

{EJ National Environmental Policy 
Act. NOAA has concluded that 
publication of this final rule does not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment. Therefore, an 
environmental impact statement is not 
required.

List of Subjects in IS  CFR Part 921

Administrative practice and 
procedure, Coastal zone, Environmental 
impact statements, Grants programs, 
Natural resources, Reporting and 
recordkeeping requirements, Research. 
(Federal Domestic Assistance Catalog 
Number 11.420, National Estuarine 
Research Reserve Research System).
(Federal Domestic Assistance Catalog 
Number 11.420 Coastal Zone Management 
Estuarine Sanctuaries)

Dated: June 17,1993.
W. Stanley Wilson,
A ssistant A dm in istrator fo r  O cean S erv ices 
an d  C oastal Z one M anagem ent.

For the reasons set out in the 
preamble 15 CFR part 921 is revised to 
read as follows:

PART 921— NATIONAL ESTUARINE 
RESEARCH RESERVE SYSTEM 
REGULATIONS

Subpart A — General

§ 921.1 Mission, goals and general 
provisions.

§921.2 Definitions.
§ 921.3 National Estuarine Research Reserve 

System biogeographic classification 
scheme and estuarine typologies.

§ 921.4 - Relationship to other provisions of 
the Coastal Zone Management Act and 
the Marine Protection, Research and 
Sanctuaries Act.

Subpart B— Site Selection, Poet Site 
Selection and Management Plan 
Development

§921.10 General.
§ 921.11 Site selection and feasibility.
§ 921.12 Post site selection.
§ 921.13 Management plan and 

environmental impact statement 
development.

Subpart C— Acquisition, Development, and 
Preparation of the Final Management Plan

§921.20 General.
§921.21 Initial acquisition and 

development awards.

Subpart D— Reserve Designation and 
Subsequent Operation

§ 921.30 Designation of National Estuarine 
Research Reserves.

§ 921.31 Supplemental acquisition and 
development awards.

§ 921.32 Operation and management:
Implementation of the management plan. 

§ 921.33 Boundary changes, amendments to 
the management plan, and addition of 
multiple-site components.

Subpart E— Ongoing Oversight, 
Performance Evaluation and Withdrawal of 
Designation

§ 921.40 Ongoing oversight and evaluations 
of designated National Estuarine 
Research Reserves.

§ 921.41 Withdrawal of designation.

)



3 8 2 1 6  Federal Register /  Vol. 58, No. 134 /  Thursday, July 15, 1993 / Rules and Regulations

Subpart F— Special Research Projects 

§921.50 General.
§ 921.51 Estuarine research guidelines.
§ 921.52 Promotion and coordination of 

estuarine research.

Subpart G— Special Monitoring Projects 

§921.60 General.

Subpart H— Special Interpretation and 
Education Projects 
§921,70 General.

Subpart I— Genera! Financial Assistance 
Provisions
§921.80 Application information.
§ 921.81 Allowable costs.
§ 921.82 Amendments to financial 

assistance awards.

Appendix I to Part 921—Biogeographic 
Classification Scheme
Appendix II to Part 921—Typology of 
National Estuarine Research Reserves

Authority: Section 315 of the Coastal Zone 
Management Act, as amended (16 U.S.C. 
1461).

Subpart A— General

§ 921.1 Mission, goals and general 
provision».

(a) The mission of the National 
Estuarine Research Reserve Program is 
the establishment and management, 
through Federal-state cooperation, of a 
national system (National Estuarine 
Research Reserve System or System) of 
estuarine research reserves (National 
Estuarine Research Reserves or 
Reserves) representative of the various 
regions and estuarine types in the 
United States. National Estuarine 
Research Reserves are established to 
provide opportunities for long-term 
research, education, and interpretation.

(b) The goals of the Program are to:
(1) Ensure a stable environment for 

research through long-term protection of 
National Estuarine Research Reserve 
resources;

(2) Address coastal management 
issues identified as significant through 
coordinated estuarine research within 
the System;

(3) Enhance public awareness and 
understanding of estuarine areas and 
provide suitable opportunities for 
public education and interpretation;

(4) Promote Federal, state, public and 
private use of one or more Reserves 
within the System when such entities 
conduct estuarine research; and

(5) Conduct and coordinate estuarine 
research within the System, gathering 
and making available information 
necessary for improved understanding 
and management of estuarine areas.

(c) National Estuarine Research 
Reserves shall be open to the public to 
the extent permitted under state and

Federa) law. Multiple uses are allowed 
to the degree compatible with each 
Reserve’s overall purpose as provided in 
the management plan (see § 921.13) and 
consistent with paragraphs (a) and (b) of 
this section. Use levels are set by the 
state where the Reserve is located and 
analyzed in the management plan. The 
Reserve management plan shall describe 
the uses and establish priorities among 
these uses. The plan shall identify uses 
requiring a state permit, as well as areas 
where uses are encouraged or 
prohibited. Consistent with resource 
protection and research objectives, 
public access and use may be restricted 
to certain areas or components within a 
Reserve.

(d) Habitat manipulation for research 
purposes is allowed consistent with the 
following limitations. Manipulative 
research activities must be specified in 
the management plan, be consistent 
with the mission and goals of the 
program (see paragraphs (a) and (b) of 
this section) and the goals and 
objectives set forth in the Reserve’s 
management plan, and be limited in 
nature and extent to the minimum 
manipulative activity necessary to 
accomplish the stated research 
objective. Manipulative research 
activities with a significant or long-term 
impact on Reserve resources require the 
prior approval of the state and the 
National Oceanic and Atmospheric 
Administration (NOAA). Manipulative 
research activities which can reasonably 
be expected to have a significant 
adverse impact on the estuarine 
resources and habitat of a Reserve, such 
that the activities themselves or their 
resulting short- and long-term 
consequences compromise the 
representative character and integrity of 
a Reserve, are prohibited. Habitat 
manipulation for resource management 
purposes is prohibited except as 
specifically approved by NOAA as: (1)
A restoration activity consistent with 
paragraph (e) of this section; or (2) an 
activity necessary for the protection of 
public health or the preservation of 
other sensitive resources which have 
been listed or are eligible for protection 
under relevant Federal or state authority 
(e.g., threatened/endangered species or 
significant historical or cultural 
resources) or if the manipulative activity 
is a long-term pre-existing use (i.e., has 
occurred prior to designation) occurring 
in a buffer area. If habitat manipulation 
is determined to be necessary for the 
protection of public health, die 
preservation of sensitive resources, or if 
the manipulation is a long-term pre­
existing use in a buffer area, then these 
activities shall be specified in the

Reserve management plan in accordance 
with § 921.13(a)(10) and shall be limited 
to the reasonable alternative which has 
the least adverse and shortest term 
impact on the representative and 
ecological integrity of the Reserve.

(e) Under the Act an area may be 
designated as an estuarine Reserve only 
if the area is a representative estuarine 
ecosystem that is suitable for long-term 
research. Many estuarine areas have 
undergone some ecological change as a 
result of human activities (e.g., 
hydrological changes, intentional/ 
unintentional species composition 
changes—introduced and exotic 
species). In those areas proposed or 
designated as National Estuarine 
Research Reserves, such changes may 
have diminished the representative 
character and integrity of the site. 
Although restoration of degraded areas 
is not a primary purpose of the System, 
such activities may be permitted to 
improve the representative character 
ana integrity of a Reserve. Restoration 
activitiesmust be carefully planned and 
approved by NOAA through the Reserve 
management plan. Historical research 
may be necessary to determine the 
“natural” representative state of an 
estuarine area (i.e., an estuarine 
ecosystem minimally affected by human 
activity or influence). Frequently, 
restoration of a degraded estuarine area 
will provide an excellent opportunity 
for management oriented research.

(f) NOAA may provide financial 
assistance to coastal states, not to 
exceed, per Reserve, 50 percent of all 
actual costs or $5 million whichever 
amount is less, to assist in the 
acquisition of land and waters, or 
interests therein. NOAA may provide 
financial assistance to coastal states not 
to exceed 70 percent of all actual costs 
for the management and operation of, 
the development and construction of 
facilities, and the conduct of 
educational or interpretive activities 
concerning Reserves (see subpart I). 
NOAA may provide financial assistance 
to any coastal state or public or private 
person, not to exceed 70 percent of all 
actual costs, to support research and 
monitoring within a Reserve. 
Predesignation, acquisition and 
development, operation and 
management, special research and 
monitoring, and special education and 
interpretation awards are available 
under the National Estuarine Reserve 
Program. Predesignation awards are for 
site selection/feasibility, draft 
management plan preparation and 
conduct of basic characterization 
studies. Acquisition and development 
awards are intended primarily for 
acquisition of interests in land, facility
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construction and to develop and/or 
upgrade research, monitoring and 
education programs. Operation and 
management awards provide funds to 
assist in implementing, operating and 
managing the administrative, and basic 
research, monitoring and education 
programs, outlined in the Reserve 
management plan. Special research and 
monitoring awards provide funds to 
conduct estuarine research and 
monitoring projects with the System. 
Special educational and interpretive 
awards provide funds to conduct 
estuarine educational and interpretive 
projects within the System.

(g) Lands already in protected status 
managed by other Federal agencies, 
state or local governments, or private 
organizations may be included within 
National Estuarine Research Reserves 
only if the managing entity commits to 
long-term management consistent with 
paragraphs (d) and (e) of this section in 
the Reserve management plan. Federal 
lands already in protected status may 
not comprise a majority of the key land 
and water areas of a Reserve (see
§ 921.11(c)(3)).

(h) To assist the states in carrying out 
the Program’s goals in an effective 
manner, NOAA will coordinate a 
research and education information 
exchange throughout the National 
Estuarine Research Reserve System. As 
part of this role, NOAA will ensure that 
information and ideas from one Reserve 
are made available to others in the 
System, The network will enable 
Reserves to exchange information and 
research data with each other, with 
universities engaged in estuarine 
research, and with Federal, state, and 
local agencies. NOAA’s objective is a 
system-wide program of research and 
monitoring capable of addressing the 
management issues that affect long-term 
productivity of our Nation’s estuaries.

$921,2 Definitions.
(a) Act means the Coastal Zone 

Management Act of 1972, as amended,
16 U.S.C. 1451 etseq .

(b) Assistant Administrator means the 
Assistant Administrator for Ocean 
Services and Coastal Zone Management 
ordelegee.

(c) Coastal state means a state of the 
United States, in or bordering on, the 
Atlantic, Pacific, or Arctic Ocean, the 
Gulf of Mexico, Long Island Sound, or 
one or more of the Great Lakes. For the 
purposes of these regulations the term 
also includes Puerto Rico, the Virgin 
Islands, Guam, the Commonwealth of 
the Northern Marianas Islands, the Trust 
Territories of the Pacific Islands, and 
American Samoa (see 16 U.S.C.
1453(4));

(d) State agency means an 
instrumentality of a coastal state to 
whom the coastal state has delegated the 
authority and responsibility for the 
creation and/or management/operation 
of a National Estuarine Research 
Reserve. Factors indicative of this 
authority may include the power to 
receive and expend funds on behalf of 
the Reserve, acquire and sell or convey 
real and personal property interests, 
adopt rules for the protection of the 
Reserve, enforce rules applicable to the 
Reserve, or develop and implement 
research and education programs for the 
reserve. For the purposes of these 
regulations, the terms “coastal state’’ 
and “State agency’’ shall be 
synonymous.

(e) Estuary means that part of a river 
or stream or other body of water having 
unimpaired connection with the open 
sea, where the sea water is measurably 
diluted with fresh water derived from 
land drainage. The term also includes 
estuary-type areas with measurable 
freshwater influence and having 
unimpaired connections with the open 
sea, and estuary-type areas of the Great 
Lakes and their connecting waters (see 
16 U.S.C. 1453(7)).

(f) National Estuarine Research 
Reserve means an area that is a 
representative estuarine ecosystem 
suitable for long-term research, which 
may include all of the key land and 
water portion of an estuary, and 
adjacent transitional areas and uplands 
constituting to the extent feasible a 
natural unit, and which is set aside as 
a natural field laboratory to provide 
long-term opportunities for research, 
education, and interpretation on the 
ecological relationships within the area 
(see 16 U.S.C. 1453(8)) and meets the 
requirements of 16 U.S.C. 1461(b). This 
includes those areas designated as 
National Estuarine Sanctuaries or 
Reserves under section 315 of the Act 
prior to enactment of the Coastal Zone 
Act Reauthorization Amendments of 
1990 and each area subsequently 
designated as a National Estuarine 
Research Reserve.

$ 921.3 National Estuarine Research 
Reserve System Biogeographic 
Classification Scheme and Estuarine 
Typologies.

(a) National Estuarine Research 
Reserves are chosen to reflect regional 
differences and to include s  variety of 
ecosystem types. A biogeographic 
classification scheme based on regional 
variations in the nation’s coastal zone 
has been developed. The biogeographic 
classification scheme is used to ensure 
that the National Estuarine Research 
Reserve System includes at least one

site from each region. The estuarine 
typology system is utilized to ensure 
that sites in the System reflect the wide 
range of estuarine types within the 
United States.

(b) The biogeographic classification 
scheme, presented in appendix I, 
contains 29 regions. Figure 1 graphically 
depicts the biogeographic regions of the 
United States.

(c) The typology system is presented 
in appendix II.

$ 921.4 Relationship to other provisions of 
the Coastal Zone Management Act, and to 
the Marins Protection, Research and 
Sanctuaries Act.

(a) The National Estuarine Research 
Reserve System is intended to provide 
information to state agencies and other 
entities involved in addressing coastal 
management issues. Any coastal state, 
including those that do not have 
approved coastal management programs 
under section 306 of the Act, is eligible 
for an award under the National 
Estuarine Research Reserve Program 
(see § 921.2(c)).

(b) For purposes of consistency 
review by states with a federally 
approved coastal management program, 
the designation of a National Estuarine 
Research Reserve is deemed to be a 
Federal activity, which, if directly 
affecting the state’s coastal zone, must 
be undertaken in a manner consistent to 
the maximum extent practicable with 
the approved state coastal management 
program as provided by section 
1456(c)(1) of the Act, and implementing 
regulations at 15 CFR part 930, subpart
C. In accordance with section 1456(c)(1) 
of the Act and the applicable regulations 
NOAA will be responsible for certifying 
that designation of the Reserve is 
consistent with the state’s approved 
coastal management program. The state 
must concur with or object to the 
certification. It is recommended that the 
lead state agency for Reserve 
designation consult, at the earliest 
practicable time, with the appropriate 
state officials concerning the 
consistency of a proposed National 
Estuarine Research Reserve.

(c) The National Estuarine Research 
Reserve Program will be administered in 
close coordination with the National 
Marine Sanctuary Program (Title in of 
the Marine Protection, Research and 
Sanctuaries Act, as amended, 16 U.S.C. 
1431-1445), also administered by 
NOAA. Title in authorizes the Secretary 
of Commerce to designate discrete areas 
of the marine environment as National 
Marine Sanctuaries to protect or restore 
such areas for their conservation, 
recreational, ecological, historical, 
research, educational or esthetic values.



3 8 2 1 8  Federal Register /  Vol. 58, No. 134 /  Thursday, July 15, 1993 /  Rules and Regulations

National Marine Sanctuaries and 
Estuarine Research Reserves may not 
overlap, but may be adjacent.

Subpart B— Site Selection, Poet Site 
Selection and Management Plan 
Development

§921.10 General.
(a) A coastal state may apply for 

Federal financial assistance feu the 
purpose of site selection, preparation of 
documents specified in §921.13 (draft 
management plan (DMP) and 
environmental impact statement (EIS)), 
and the conduct of limited basic 
characterization studies. The total 
Federal share of this assistance may not 
exceed $100,000. Federal financial 
assistance for preacquisition activities 
under § 921.11 and § 921.12 is subject to 
the total $5 million for which each 
Reserve is eligible for land acquisition.
In the case of a biogeographic region 
(see appendix I) shared by two or more 
coastal states, each state is eligible for 
Federal financial assistance to establish 
a separate National Estuarine Research 
Reserve within their respective portion 
of the shared biogeographic region. Each 
separate National Estuarine Research 
Reserve is eligible for the full 
complement of funding. Financial 
assistance application procedures are 
specified in subpart I.

(b) hi developing a Reserve program, 
a state may choose to develop a 
multiple-site Reserve reflecting a 
diversity of habitats in a single 
biogeographic region. A multiple-site 
Reserve allows the state to develop 
complementary research and 
educational programs within the 
individual components of its multi-site 
Reserve. Multiple-site Reserves are 
treated as one Reserve in terms of 
financial assistance and development of 
an overall management framework and 
plan. Each individual site of a proposed 
multiple-site Reserve shall be evaluated 
both separately under § 921.11(c) and 
collectively as part of the site selection 
process. A coastal state may propose to 
establish a multiple-site Reserve at the 
time of the initial site selection, or at 
any point in the development or 
operation of the Reserve. If the state 
decides to develop a multiple-site 
National Estuarine Research Reserve 
after the initial acquisition and 
development award is made for a single 
site, the proposal is subject to the 
requirements set forth in § 921.33(b). 
However, a state may not propose to add 
one or more sites to an already 
designated Reserve if the operation and 
management of such Reserve has been 
found deficient and uncorrected or the 
research conducted is not consistent

with the Estuarine Research Guidelines 
referenced in § 921.51. In addition, 
Federal funds for the acquisition of a 
multiple-site Reserve remain limited to 
$5,000,000 (see § 921.20). The funding 
for operation of a multiple-site Reserve 
is limited to the maximum allowed for 
any one Reserve per year (see 
§ 921.32(c)) and preacquisition funds 
are limited to $100,000 per Reserve.

$921.11 Sit* selection and feasibility.
(a) A coastal state may use Federal 

funds to establish and implement a site 
selection process which is approved by 
NOAA.

(b) In addition to the requirements set 
forth in subpart I, a request for Federal 
funds for site selection must contain the 
following programmatic information:

(1) A description of the proposed site 
selection process and how it will be 
implemented in conformance with the 
biogeographic classification scheme and 
typology (§921.3);

(2) An identification of the site 
selection agency and the potential 
management agency; and

(3) A description of how public 
participation will be incorporated into 
the process (see § 921.11(d)).

(c) As part of the site selection 
process, the state and NOAA shall 
evaluate and select the final site(s). 
NOAA has final authority in approving 
such sites. Site selection shall be guided 
by the following principles:

(1) The site’s contribution to the 
biogeographical and typological balance 
of the National Estuarine Research 
Reserve System. NOAA will give 
priority consideration to proposals to 
establish Reserves in biogeographic 
regions or subregions or incorporating 
types that are not represented in the 
system, (see the biogeographic 
classification scheme and typology set 
forth in §921.3 and appendices I and II);

(2) The site’s ecological 
characteristics, including its biological 
productivity, diversity of flora and 
fauna, and capacity to attract a broad 
range of research and educational 
interests. The proposed site must be a 
representative estuarine ecosystem and 
should, to the maximum extent 
possible, be an estuarine ecosystem 
minimally affected by human activity or 
influence (see § 921.1(e)).

(3) Assurance that the site’s 
boundaries encompass an adequate 
portion of the key land and water areas 
of the natural system to approximate an 
ecological unit and to ensure effective 
conservation. Boundary size will vary 
greatly depending on the nature of the 
ecosystem. Reserve boundaries must 
encompass the area within which 
adequate control has or will be

established by the managing entity over 
human activities occurring within the 
Reserve. Generally, Reserve boundaries 
will encompass two areas: Key land and 
water areas (or “core area”) and a buffer 
zone. Key land and water areas and a 
buffer zone will likely require 
significantly different levels of control 
(see § 921.13(a)(7)). The term “key land 
and water areas” refers to that core area 
within the Reserve that is so vital to the 
functioning of the estuarine ecosystem 
that it must be under a level of control 
sufficient to ensure the long-term 
viability of the Reserve for research on 
natural processes. Key land and water 
areas, which comprise the core area, are 
those ecological units of a natural 
estuarine system which preserve, for 
research purposes, a full range of 
significant physical, chemical and 
biological factors contributing to the 
diversity of fauna, flora and natural 
processes occurring within the estuary. 
The determination of which land and 
water areas are “key” to a particular 
Reserve must be based on specific 
scientific knowledge of the area. A basic 
principle to follow when deciding upon 
key land and water areas is that they 
should encompass resources 
representative of the total ecosystem, 
and which if compromised could 
endanger the research objectives of the 
Reserve. The term “buffer zone” refers 
to an area adjacent to or surrounding 
key land and water areas and essential 
to their integrity. Buffer zones protect 
the core area and provide additional 
protection for estuarine-dependent 
species, including those that are rare or 
endangered. When determined 
appropriate by the state and approved 
by NOAA, the buffer zone may also 
include an area necessary for facilities 
required for research and interpretation. 
Additionally, buffer zones should be 
established sufficient to accommodate a 
shift of the core area as a result of 
biological, ecological or 
geomorphological change which 
reasonably could be expected to occur. 
National Estuarine Research Reserves 
may include existing Federal or state 
lands already in a protected status 
where mutual benefit can be enhanced. 
However, NOAA will not approve a site 
for potential National Estuarine 
Research Reserve status that is 
dependent primarily upon the inclusion 
of currently protected Federal lands in 
order to meet the requirements for 
Reserve status (such as key land and 
water areas). Such lands generally will 
be included within a Reserve to serve as 
a buffer or for other ancillary purposes; 
and may be included, subject to NOAA
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approval, as a limited portion of the 
core area;

(4) The site’s suitability for long-term 
estuarine research, including ecological 
factors and proximity to existing 
research facilities and educational 
institutions;

(5) The site’s compatibility with 
existing and potential land and water 
uses in contiguous areas as well as 
approved coastal and estuarine 
management plans; and

(6) The site’s importance to education 
and interpretive efforts, consistent with 
the need for continued protection of the 
natural system.

(d) Early in the site selection process 
the state must seek the views o f affected 
landowners, local governments, other 
state and Federal agencies and other 
parties who are interested in the area(s) 
being considered for selection as a 
potential National Estuarine Research 
Reserve. After the local govemment(s) 
and affected landowner(s) have been 
contacted, at least one public meeting 
shall be held in the vicinity of the 
proposed site. Notice of such a meeting, 
including the time, place, and relevant 
subject matter, shall be announced by 
the state through the area’s principal 
newspaper at least 15 days prior to the 
date of the meeting and by NOAA in the 
Federal Register.

(e) A state request for NOAA approval 
of a proposed site (or sites in the case
of a multi-site Reserve) must contain a 
description of the proposed site(s) in 
relationship to each of the site selection 
principals (§ 921.11(c)) and the 
following information:

(1) An analysis of the proposed site(s) 
based on the biogeograpnical scheme/ 
typology discussed in $ 921.3 and set 
forth in appendices I and II;

(2) A description of the proposed 
site(s) and its (their) major resources, 
including location, proposed 
boundaries, and adjacent land uses. 
Maps are required;

(3) A description of the public 
participation process used by the state 
to solicit the views of interested parties, 
a summary of comments, and, if 
interstate issues are involved, 
documentation that the Govemor(s) of 
the other affected state(s) has been 
contacted. Copies of all correspondence, 
including contact letters to all affected 
landowners must be appended;

(4) A list of all sites considered and 
a brief statement of the reasons why a 
site was not preferred; and

(5) A nomination of the proposed 
site(s) for designation as a National 
Estuarine Research Reserve by the 
Governor of the coastal state in which 
the stateis located.

(f) A state proposing to reactivate an 
inactive site, previously approved by 
NOAA for development as an Estuarine 
Sanctuary or Reserve, may apply for 
those funds remaining, if any, provided 
for site selection and feasibility 
(§ 921.11a)) to determine the feasibility 
of reactivation. This feasibility study 
must comply with the requirements set 
forth in § 921.11(c) through (e).
$921.12 Post sit« selection.

(a) At the time of the coastal state’s 
request for NOAA approval of a 
proposed site, the state may submit a 
request for funds to develop the draft 
management plan and for preparation of 
the E1S. At this time, the state may also 
submit a request for the remainder of 
the predesignation hinds to perform a 
limited basic characterization of the 
physical, chemical and biological 
characteristics of the site approved by 
NOAA necessary for providing EIS 
information to NOAA. The state’s 
request for these post site selection 
funds must be accompanied by the 
information specified in subpart I and, 
for draft management plan development 
and EIS information collection, the 
following programmatic information:

(1) A draft management plan outline 
(see § 921.13(a) below); and

(2) An outline of a draft memorandum 
of understanding (MOU) between the 
state and NOAA detailing the Federal* 
state role in Reserve management during 
the initial period of Federal funding and 
expressing the state’s long-term 
commitment to operate and manage the 
Reserve.

(b) The state is eligible to use the 
funds referenced in § 921.12(a) after the 
proposed site is approved by NOAA 
under the terms of § 921.11.

$ 921.13 Management plan and 
environmental impact statement 
developm ent

(a) After NOAA approves the state’s 
proposed site and application for funds 
submitted pursuant to § 921.12, the state 
may begin draft management plan 
development and the collection of 
information necessary for the 
preparation by NOAA of an EIS. The 
state shall develop a draft management 
plan, including an MOU. The plan shall 
set out in detail:

(1) Reserve goals and objectives, 
management issues, and strategies or 
actions for meeting the goals and 
objectives;

(2) An administrative plan including 
staff roles in administration, research, 
education/interpretation, and 
surveillance and enforcement;

(3) A research plan, including a 
monitoring design;

(4) An education/interpretive plan;
(5) A plan for public access to the 

Reserve;
(6) A construction plan, including a 

proposed construction schedule, general 
descriptions of proposed developments 
and general cost estimates. Information 
should be provided for proposed minor 
construction projects in sufficient detail 
to allow these projects to begin in the 
initial phase of acquisition and 
development. A categorical exclusion, 
environmental assessment, or EIS may 
be required prior to construction;

(7) u) An acquisition plan identifying 
the ecologically key land and water 
areas of the Reserve, ranking these areas 
according to their relative importance, 
and including a strategy for establishing 
adequate long-term state control over 
these areas sufficient to provide 
protection for Reserve resources to 
ensure a stable environment for 
research. This plan must include an 
identification of ownership within the

fnroposed Reserve boundaries, including 
ana already in the public domain; the 

method(s) of acquisition which the state 
proposes to use—acquisition (including 
less-than-fee simple options) to 
establish adequate long-term state 
control; an estimate of the fair market 
value of any property interest—which is 
proposed for acquisition; a schedule 
estimating the time required to complete 
the process of establishing adequate 
state control of the proposed research 
reserve; and a discussion of any 
anticipated problems. In selecting a 
preferred method(s) for establishing 
adequate state control over areas within 
the proposed boundaries of the Reserve, 
the state shall perform the following 
steps for each parcel determined to be 
part of the key land and water areas 
(control over which is necessary to 
protect the integrity of the Reserve for 
research purposes), and for those 
parcels required for research and 
interpretive support facilities or buffer 
purposes:

(A) Determine, with appropriate 
justification, the minimum level of 
coritrol(s) required [e.g., management 
agreement, regulation, less-than-fee 
simple property interest {e.g., 
conservation easement), fee simple 
property acquisition, or a combination 
of these approaches]. This does not 
preclude the future necessity of 
increasing the level of state control;

(B) Identify the level of existing state 
control(s);

(C) Identify the level of additional 
state control(s), if any, necessary to meet 
the minimum requirements identified in 
paragraph (a)(7)(i)(A) of this section;

(DJExamine all reasonable 
alternatives for attaining the level of
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control identified in paragraph
(a)(7)(i)(C) of this section, and perform 
a cost analysis of each; and

(E) Rank, in order of cost, the methods 
(including acquisition) identified in 
paragraph (a)(7}(iXD) of this section.

(ii) An assessment of the relative cost- 
effectiveness of control alternatives 
shall include a reasonable estimate of 
both short-term costs [e.g., acquisition of 
property interests, regulatory program 
development including associated 
enforcement costs, negotiation, 
adjudication, etc.) and long-term costs 
(e.g., monitoring, enforcement, 
adjudication, management and 
coordination). In selecting a preferred 
method(s) for establishing adequate 
state control over each parcel examined 
under the process described above, the 
state shall give priority consideration to 
the least costly method(s) of attaining 
the minimum level of long-term control 
required. Generally, with the possible 
exception of buffer areas required for 
support facilities, the level of control(s) 
required for buffer areas will be 
considerably less than that required for 
key land and water areas. This 
acquisition plan, after receiving the 
approval of NOAA, shall serve as a 
guide for negotiations with landowners. 
A final boundary for the reserve shall be 
delineated as a part of the final 
management plan;

(8) A resource protection plan 
detailing applicable authorities, 
including allowable uses, uses requiring 
a permit and permit requirements, any 
restrictions on use of the research 
reserve, and a  strategy for research 
reserve surveillance and enforcement of 
such use restrictions, including 
appropriate government enforcement 
agencies;

(9) If applicable, a restoration plan 
describing those portions of the site that 
may require habitat modification to 
restore natural conditions;

(10) If applicable, a resource 
manipulation plan, describing those 
portions of the Reserve buffer in which 
long-term pre-existing (prior to 
designation) manipulation for reasons 
not related to research or restoration is 
occurring. The plan shall explain in 
detail the nature of such activities, shall 
justify why such manipulation should 
be permitted to continue within the 
reserve buffer; and shall describe 
possible effects of this manipulation on 
key land and water areas and their 
resources;

(11) A proposed memorandum of 
understanding (MOU) between the state 
and NOAA regarding the Federal-state 
relationship during the establishment 
and development of the National 
Estuarine Research Reserve, and

expressing a long-term commitment by 
the state to maintain and manage the 
Reserve in accordance with section 315 
of the Act, 16 U.S.C. 1461, and 
applicable regulations. In conjunction 
with the MOU, and where possible 
under state law, the state will consider 
taking appropriate administrative or 
legislative action to ensure the long­
term protection and operation of the 
National Estuarine Research Reserve. If 
other MOUs are necessary (such as with 
a Federal agency, another state agency 
or private organization), drafts of such 
MOUs must be included in the plan. All 
necessary MOU's shall be signed prior 
to Reserve designation; and

(12) If the state has a federally 
approved coastal management program, 
a certification that the National 
Estuarine Research Reserve is consistent 
to the maximum extent practicable with 
that program. See § 921.4(b) and 
§ 921.30(b).

(b) Regarding the preparation of an 
EIS under the National Environmental 
Policy Act (Mi a National Estuarine 
Research Reserve proposal, the state and 
NOAA shall collect all necessary 
information concerning the 
socioeconomic and environmental 
impacts associated with implementing 
the draft management plan and feasible 
alternatives to the plan. Based on this 
information, the state will draft and 
provide NOAA with a preliminary EIS.

(c) Early in the development of the 
draft management plan and the”draft 
EIS, the state and NOAA shall hold a 
scoping meeting (pursuant to NEPA) in 
the area or areas most affected to solicit 
public and government comments on 
the significant issues related to the 
proposed action. NOAA will publish a 
notice of the meeting in the Federal 
Register at least 15 days prior to the 
meeting. The state shall be responsible 
for publishing a similar notice in the 
local media.

(d) NOAA will publish a Federal 
Register notice of intent to prepare a 
draft EIS. AfteT the draft EIS is prepared 
and filed with the Environmental 
Protection Agency (EPA), a Notice of 
Availability of the draft EIS will appear 
in the Federal Register. Not less than 30 
days after publication of the notice, 
NOAA will hold at least one public 
hearing in the area or areas most 
affected by the proposed national 
estuarine research reserve. The hearing 
will be held no sooner than 15 days 
after appropriate notice of the meeting 
has been given in the principal news 
media by the state and in the Federal 
Register by NOAA. After a 45-day 
comment period, a final EIS will be 
prepared by the state and NOAA.

Subpart C— Acquisition, Development 
and Preparation of the Final 
Management Plan

$921.20 General.

The acquisition and development 
period is separated into two major 
phases. After NOAA approval of the 
site, draft management plan and draft 
MOU, and completion of the final EIS, 
a coastal state is eligible for an initial 
acquisition and development award(s).
In this initial phase, the state should 
work to meet the criteria required for 
formal research reserve designation; e.g., 
establishing adequate state control over 
the key land and water areas as 
specified in the draft management plan 
and preparing the final management 
plan. These requirements are specified 
in § 921.30. Minor construction in 
accordance with the draft management 
plan may also be conducted during this 
initial phase. The initial acquisition and 
development phase is expected to last 
no longer than three years. If necessary, 
a longer time period may be negotiated 
between the state and NOAA. After 
Reserve designation, a state is eligible 
for a supplemental acquisition and 
development award(s) in accordance 
with §921.31. In this post-designation 
acquisition and development phase, 
funds may be used in accordance with 
the final management plan to construct 
research and educational facilities, 
complete any remaining land 
acquisition, for program development, 
and for restorative activities identified 
in the final management plan, hi any 
case, the amount of Federal financial 
assistance provided to a coastal state 
with respect to the acquisition of lands 
and waters, or interests therein, for any 
one National Estuarine Research 
Reserve may not exceed an amount 
equal to 50 per cent of the costs of the 
lands, waters, and interests therein or 
$5,000,000, whichever amount is less.

$ 921.21 Initial acquisition and 
developm ent awards.

(a) Assistance is provided to aid the 
recipient prior to designation in:

(1) Acquiring a fee simple or less- 
than-fee simple real property interest in 
land and water areas to be included in 
the Reserve boundaries (see
§ 921.13(a)(7); § 921.30(d));

(2) Minor construction, as provided in 
paragraphs (b) and (c) of this section;

(3) Preparing the final management 
plan; and

(4) Initial management costs, e.g., for 
implementing the NOAA approved draft 
management plan, hiring a Reserve 
manager and other staff as necessary 
and for other management-related
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activ ities . Application procedures are 
specified in subpart 1.

(b) The expenditure of Federal and 
state funds on major construction 
activ ities is not allowed during the 
in itia l acquisition and development 
phase. The preparation of architectural 
and engineering plans, including 
specifications, for any proposed 
construction, or for proposed restorative 
activ ities, is permitted. In addition, 
minor construction activities, consistent 
w ith paragraph (c) of this section also 
are allowed. The NOAA-approved draft 
m anagem ent plan must, however, 
include a construction plan and a public 
access plan before any award funds can 
be spent on construction activities.

(c) O n ly  minor construction activities 
that a id  in implementing portions of the 
m anagem ent plan (such as boat ramps 
and nature  trails) are permitted during 
the in itia l acquisition and d e ve lo p m en t 
phase. No more than five (5) percent of 
the in itia l acquisition and development 
award m ay be expended on such 
activities. NOAA must make a specific 
determ inatio n , based on the fin a l E3S, 
that the construction activity will not be 
detrim ental to the environment.

(d) Except as specifically provided in 
paragraphs (a) through (c) of this 
section, construction projects, to be 
funded in whole or in part under an 
acquisition and development award(s), 
may not be initiated until the Reserve 
receives formal designation (see
§ 921.30). This requirement has been 
adopted to ensure that substantial 
progress in establishing adequate state 
control over key land and water areas 
has been made and that a final 
management plan is completed before 
major sums are spent on construction. 
Once substantial progress in 
establishing adequate state control/ 
acquisition has been made, as defined 
by the state in the management plan, 
other activities guided by the final 
management plan may begin with 
N O A A ’s approval.

(e) For any real property acquired in 
whole or part with Federal funds for the 
Reserve, the state shall execute suitable 
title  documents to include substantially 
the following provisions, or otherwise 
append the following provisions in a 
m anner acceptable under applicable 
state law to the official land record(s):

(1) Title to the property conveyed by 
this deed shall vest in the [recipient of 
the award granted pursuant to section 
315 o f the Act, 16 U.S.C. 1461 or other 
N O A A  approved state agencyl subject to 
the condition that the designation of the 
[name of National Estuarine Reserve) is 
not withdrawn and the property 
remains part of the federally designated

[name of National Estuarine Research 
Reserve]; and

(2) In die event that the property is no 
longer included as part of the Reserve, 
or if the designation of the Reserve of 
which it is part is withdrawn, their 
NOAA or its successor agency, after full 
and reasonable consultation with the 
State, may exercise the following rights 
regarding the disposition of the 
property:

(ij The recipient may retain title after 
paying the Federal Government an 
amount computed by applying the 
Federal pèrcentage of participation in 
the cost of the original project to the 
current fair market value of the 
property;

(ii) If the recipient does not elect to 
retain title, the Federal Government may 
either direct the recipient to sell the 
property and pay the Federal 
Government an amount computed by 
applying the Federal percentage of 
participation in the cost of the original 
project to the proceeds from the sale 
(after deducting actual and reasonable 
selling and repair or renovation 
expenses, if any, from the sale 
proceeds), or direct the recipient to 
transfer title to the Federal Government. 
If directed to transfer title to the Federal 
Government, the recipient shall be 
entitled to compensation computed by 
applying the recipient’s percentage of 
participation in the cost of the original 
project to the current fair market value 
of the property; and

(iii) Fair market value of the property 
must be determined by an independent 
appraiser and certified by a responsible 
official of the state, as provided by 
Department of Commerce regulations at 
15 CFR part 24, and Uniform Relocation 
Assistance and Real Property 
Acquisition for Federal and Federally 
assisted programs at 15 CFR part 11.

(£) Upon instruction by NOAA, 
provisions analogous to those of 
§ 921.21(e) shall be included in the 
documentation underlying less-then-fee- 
simple interests acquired in whole or 
part with Federal funds.

(g) Federal funds or non-Federal 
mfltrhing share funds shall not be spent 
to acquire a real property interest in 
which the state will own the land 
concurrently with another entity unless 
the property interest has been identified 
as a part of an acquisition strategy 
pursuant to § 921.13(7) which has been 
approved by NOAA prior to the 
effective date of these regulations.

(h) Prior to submitting the final 
management plan to NOAA for review 
and approval, the state diali hold a 
public meeting to receive comment on 
the plan in the area affected by the 
estuarine research reserve. NOAA will

publish a notice of the meeting in the 
Federal Register at least 15 days prior 
to the public meeting. The state shall be 
responsible for having a similar notice 
published in the local newspaper(s).

Subpart D— Reserve Designation and 
Subsequent Operation

1921.30 Designation of National Estuarine 
Research Reserves.

(а) The Under Secretary may 
designate an area proposed for 
designation by the Governor of the state 
in which it is located, as a National 
Esturaine Research Reserve if the Under 
Secretary finds:

(1) The area is a representative 
estuarine ecosystem that is suitable for 
long-term research and contributes to 
the biogeographical and typological 
balance of the System;

(2) Key land and water areas of the 
proposed Reserve, as identified in the 
management plan, are under adequate 
state control sufficient to provide long­
term protection for reserve resources to 
ensure a stable environment for 
research;

(3) Designation of the area as a 
Reserve will serve to enhance public 
awareness and understanding of 
estuarine areas, and provide suitable 
opportunities for public education and 
interpretation;

(4) A final management plan has been 
approved by NOAA;

(5) An MOU has been signed between 
the state and NOAA ensuring a long-. 
term commitment by the state to the 
effective operation and implementation 
of the area as a National Estuarine 
Research Reserve;

(б) All MOU’s necessary for reserve 
management (i.e., with relevant Federal, 
state, and local agencies and/or private 
organizations) have been signed; and

(7) The coastal state in which the area 
is located has complied with the 
requirements of subpart B.

(b) NOAA will determine whether the 
designation of a National Estuarine 
Research Reserve in a state with a 
federally approved coastal zone 
management program directly affects 
the coastal zone. If the designation is 
found to directly affect the coastal zone, 
NOAA will make a consistency 
determination pursuant to § 307(c)(1) of 
the Act, 16 U.S.C. 1456, and 15 CFR part 
930, subpart C. See § 921.4(b). The 
results of this consistency determination 
will be published in the Federal 
Register when the notice of designation 
is published. See § 921.30(c).

(c) NOAA will publish the notice of 
designation of a National Estuarine 
Research Reserve in the Federal 
Register. The state shall be responsible
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for having a similar notice published in 
the local media.

(d) The term “state control” in 
§ 921.30(a)(3) does not necessarily 
require that key land and water areas be 
owned by the state in fee simple. 
Acquisition of less-than-fee simple 
interests (e . g conservation easements) 
and utilization of existing state 
regulatory measures are encouraged 
where the state can demonstrate that 
these interests and measures assure 
adequate long-term state control 
consistent with the purposes of the 
research reserve (see also § 921.13(a)(7); 
§ 921.21(g)). Should the state later elect 
to purchase an interest in such lands 
using NOAA funds, adequate 
justification as to the need for such 
acquisition must be provided to NOAA.

§ 921.31 Supplemental acquisition and 
development awards.

After National Estuarine Research 
Reserve designation, and as specified in 
the approved management plan, a 
coastal state may request a 
supplemental acquisition and/or 
development award(s) for acquiring 
additional property interests identified 
in the management plan as necessary to 
strengthen protection of key land and 
water areas and to enhance long-term 
protection of the area for research and 
education, for facility and exhibit 
construction, for restorative activities 
identified in the approved management 
plan, for administrative purposes 
related to acquisition and/or facility 
construction and to develop and/or 
upgrade research, monitoring and 
education/interpretive programs. 
Federal financial assistance provided to 
a National Estuarine Researoi Reserve 
for supplemental development costs 
directly associated with facility 
construction (i.e., major construction 
activities) may not exceed 70 percent of 
the total project cost. NOAA must make 
a specific determination that the 
construction activity will not be 
detrimental to the environment. 
Acquisition awards for the acquisition 
of lands or waters, or interests therein, 
for any one reserve may not exceed an 
amount equal to 50 per centum of the 
cost of the lands, waters, and interests 
therein or $5,000,000, whichever 
amount is less. In the case of a 
biogeographic region (see Appendix I) 
shared by two or more states, each stste 
is eligible independently for Federal 
financial assistance to establish a 
separate National Estuarine Research 
Reserve within their respective portion 
of the shared biogeographic region. 
Application procedures are spècified in 
subpart I. Land acquisition must follow 
the procedures specified in

§ 921.13(a)(7), § 921.21(e) and (f) and 
§921.81.

§921.32 Operation and management: 
Implementation of the management plan.

(a) After the Reserve is formally 
designated, a coastal state is eligible to 
receive Federal funds to assist the state 
in the operation and management of the 
Reserve including the management of 
research, monitoring, education, and 
interpretive programs. The purpose of 
this Federally funded operation and 
management phase is to implement the 
approved final management plan and to 
take the necessary steps to ensure the 
continued effective operation of the 
Reserve.

(b) State operation and management 
of the Reserves shall be consistent with 
the mission, and shall further the goals 
of the National Estuarine Research 
Reserve program (see § 921.1).

(c) Federal funds are available for the 
operation and management of the 
Reserve. Federal funds provided 
pursuant to this section may not exceed 
70% of the total cost of operating and 
managing the Reserve for any one year. 
In the case of a biogeographic region 
(see Appendix I) shared by two or more 
states, each state is eligible for Federal 
financial assistance to establish a 
separate Reserve within their respective 
portion of the shared biogeographic 
region (see § 921.10k

(d) Operation and management funds 
are subject to the following limitations:

(1) Eligible coastal state agencies may 
apply for up to the maximum share 
available per Reserve for that fiscal year. 
Share amounts will be announced 
annually by letter from the Sanctuary 
and Reserves Division to all 
participating states. This letter will be

Ìprovided as soon as practicable 
ollowing approval of the Federal 

budget for that fiscal year.
(2) No more than ten percent of the 

total amount (state and Federal shares) 
of each operation and management 
award may be used for construction- 
type activities.

§921.33 Boundary changes, amendments 
to the management plan, and addition of 
multiplo-sito components.

(a) Changes in the boundary of a 
Reserve and major changes to the final 
management plan, including state laws 
or regulations promulgated specifically 
for this Reserve, may be made only after 
written approval by NOAA. NOAA may 
require public notice, including notice 
in the Federal Register and an 
opportunity for public comment before 
approving a boundary or management 
plan change. Changes in the boundary 
of a Reserve involving the acquisition of

properties not listed in the management 
plan or final EIS require public notice 
and the opportunity for comment; in 
certain cases, a categorical exclusion, an 
environmental assessment and possibly 
an environmental impact statement may 
be required. NOAA will place a notice 
in the Federal Register of any proposed 
changes in Reserve boundaries or 
proposed major changes to the final 
management plan. The state shall be 
responsible for publishing an equivalent 
notice in the local media. See also 
requirements of § 921.4(b) and 
§921.13(a)(ll).

(b) As discussed in § 921.10(b), a state 
may choose to develop a multiple-site 
National Estuarine Research Reserve 
after the initial acquisition and 
development award for a single site has 
been made. NOAA will publish notice 
of the proposed new site including an 
invitation for comments from the public 
in the Federal Register. The state shall 
be responsible for publishing ah 
equivalent notice in the local 
newspapers). An EIS, if required, shall 
be prepared in accordance with section 
§ 921.13 and shall include an 
administrative framework for the 
multiple-site Reserve and a description 
of the complementary research and 
educational programs within the 
Reserve. If NOAA determines, based on 
the scope of the project and the issues 
associated with die additional site(s), 
that an environmental assessment is 
sufficient to establish a multiple-site 
Reserve, then the state shall develop a 
revised management plan which, 
concerning the additional component, 
incorporates each of the elements 
described in § 921.13(a). The revised 
management plan shall address goals 
and objectives for all components of the 
multi-site Reserve and the additional 
component's relationship to the original 
site(s).

(c) The state shall revise the 
management plan for a Reserve at least 
every five years, or more often if. 
necessary. Management plan revisions 
are subject to (a) above.

(d) NOAA will approve boundary 
changes, amendments to management 
plans, or the addition of multiple-site 
components, by notice in the Federal 
Register. If necessary NOAA will revise 
the designation document (findings) for 
the site.
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Subpart E— Ongoing Oversight, 
Performance Evaluation and 
Withdrawal of Designation

$921.40 Ongoing oversight and 
evaluations of designated National 
Estuarine Research Reaerves.

(a) The Sanctuaries and Reserve 
Division shall conduct, in accordance 
with section 312 of the Act and 
procedures set forth in 15 CFR part 928, 
ongoing oversight and evaluations of 
Reserves. Interim sanctions may be 
imposed in accordance with regulations 
promulgated under 15 CFR part 928.

(b) The Assistant Administrator may 
consider the following indicators of 
non-adherence in determining whether 
to invoke interim sanctions:

(1) Inadequate implementation of 
required staff roles in administration, 
research, education/interpretation, and 
surveillance and enforcement.
Indicators of inadequate 
implementation could include: No 
Reserve Manager, or no staff or 
insufficient staff to carry out the 
required functions,

(2) Inadequate implementation of the 
required research plan, including the 
monitoring design. Indicators of 
inadequate implementation could 
include: Not carrying out research or 
monitoring that is required by the plan, 
or carrying out research or monitoring 
that is inconsistent with the plan.

(3) Inadequate implementation of the 
required education/interpretation plan. 
Indicators of inadequate 
implementation could include: Not 
carrying out education or interpretation 
that is required by die plan, or carrying 
out education/interpretation that is 
inconsistent with the plan.

(4) Inadequate implementation of 
public access to the Reserve. Indicators 
of inadequate implementation of public 
access could include: Not providing 
necessary access, giving full 
consideration to the need to keep some 
areas off limits to the public in order to 
protect fragile resources.

(5) Inadequate implementation of 
facility development plan. Indicators of 
inadequate implementation could 
include: Not taking action to propose 
and budget for necessary facilities, or 
not undertaking necessary construction 
in a timely manner when funds are 
available.

(6) Inadequate implementation of 
acquisition plan. Indicators of 
inadequate implementation could 
include: Not pursuing an aggressive 
acquisition program with all available 
funds for that purpose, not requesting 
promptly additional funds when 
necessary, and evidence that adequate 
iong-term state control has not been

established over some core or buffer 
areas, thus jeopardizing the ability to 
protect the Reserve site and resources 
from offsite impacts.

(7) Inadequate implementation of 
Reserve protection plan. Indicators of 
inadequate implementation could 
include: Evidence of non-compliance 
with Reserve restrictions, insufficient 
surveillance and enforcement to assure 
that restrictions on use of the Reserve 
are adhered to, or evidence that Reserve 
resources are being damaged or 
destroyed as a result of the above.

(8) Failure to carry out the terms of 
the signed Memorandum of 
Understanding (MOU) between the state 
and NOAA, which establishes a long­
term state commitment to maintain and 
manage the Reserve in accordance with 
section 315 of the Act. Indicators of 
failure could include: State action to 
allow incompatible uses of state- 
controlled lands or waters in the 
Reserve, failure of the state to bear its 
fair share of costs associated with long­
term operation and management of the 
Reserve, or failure to initiate timely 
updates of the MOU when necessary.
$921.41 Withdrawal of designation.

The Assistant Administrator may 
withdraw designation of an estuarine 
area as a National Estuarine Research 
Reserve pursuant to and in accordance 
with the procedures of section 312 and 
315 of the Act and regulations 
promulgated thereunder.

Subpart F— Special Research Projects

$921.50 General.
(a) To stimulate high quality research 

within designated National Estuarine 
Research Reserves, NOAA may provide 
financial support for research projects 
which are consistent with the Estuarine } 
Research Guidelines referenced in 
§921.51. Research awards may be 
awarded under this subpart to only 
those designated Reserves with 
approved final management plans. 
Although research may be conducted 
within the immediate watershed of the 
Reserve, the majority of research 
activities of any single research project 
funded under this subpart may be 
conducted within Reserve boundaries. 
Funds provided under this subpart are 
primarily used to support management- 
related research projects that will 
enhance scientific understanding of the 
Reserve ecosystem, provide information 
needed by Reserve management and 
coastal management decision-makers, 
and improve public awareness and 
understanding of estuanne ecosystems

and estuarine management issues.
Special research projects may be 
oriented to specific Reserves; however, 
research projects that would benefit 
more than one Reserve in the National 
Estuarine Reserve Research System are 
encouraged.

(b) Funds provided under this subpart 
are available on a competitive basis to 
any coastal state or qualified public or 
private person. A notice of available 
funds will be published in the Federal 
Register. Special research project funds 
are provided in addition to any other 
funds available to a coastal state under 
the Act. Federal funds provided under 
this subpart may not exceed 70% of the 
total cost of the project, consistent with 
§ 921.81(e)(4) (“allowable costs").
$ 921.51 Estuarine research guidelines.

(a) Research within the National 
Estuarine Research Reserve System shall 
be conducted in a manner consistent 
with Estuarine Research Guidelines 
developed by NOAA.

(b) A summary of the Estuarine 
Research Guidelines is published in the 
Federal Register as a part of the notice 
of available funds discussed in
§ 921.50(c). ' ..

(c) The Estuanne Research Guidelines 
are reviewed annually by NOAA. This 
review will include an opportunity for 
comment by the estuarine research 
community.
$ 921.52 Promotion and coordination of 
•stuarino research.

(a) NOAA will promote and 
coordinate the use of the National 
Estuarine Research Reserve System for 
research purposes.

(b) NOAA will, in conducting or 
supporting estuarine research other than 
that authorized under section 315 of the 
Act, give priority consideration to 
research that make use of the National 
Estuarine Research Reserve System.

(c) NOAA will consult with other 
Federal and state agencies to promote 
use of one or more research reserves 
within the National Estuarine Research 
Reserve System when such agencies 
conduct estuarine research.

Subpart G— -Special Monitoring 
Projects

$921.60 General.
(a) To provide a systematic basis for 

developing a high quality estuarine 
resource and ecosystem information 
base for National Estuarine Research 
Reserves and, as a result, for the System, 
NOAA may provide financial support 
for basic monitoring programs as part of 
operations and management under 
§ 921.32. Monitoring funds are used to 
support three major phases of a
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monitoring program: (1) Studies 
necessary to collect data for a 
comprehensive site description/ 
characterization: (2) development of a 
site profile; and (3) formulation and 
implementation of a monitoring 
program.

(d) Additional monitoring funds may 
be available on a competitive basis to 
the state agency responsible for Reserve 
management or a qualified public or 
private person or entity. However, if  the 
applicant is other than the managing 
entity of a Reserve that applicant must 
submit as a part of the application a 
letter from the Reserve manager 
indicating formal support of the 
application by the managing entity of 
the Reserve. Funds provided under this 
subpart for special monitoring projects 
are provided in addition to any other 
funds available to a coastal state under 
the Act. Federal funds provided under 
this subpart may not exceed 70% of the 
total cost of the project, consistent with 
§ 921.81(e)(4) (“allowable costs“).

(c) Monitoring projects funded under 
this subpart must focus on the resources 
within the boundaries of the Reserve 
and must be consistent with the 
applicable sections of the Estuarine 
Research Guidelines referenced in 
§ 921.51. Portions of the project may 
occur within the immediate watershed 
of the Reserve beyond the site 
boundaries. However, the monitoring 
proposal must demonstrate why this is 
necessary for the success of the project.

Subpart H— Special Interpretation and 
Education Projects

$921.70 General.
(a) To stimulate the development of 

innovative or creative interpretive and 
educational projects and materials to 
enhance public awareness and 
understanding of estuarine areas, NOAA 
may fund special interpretive and 
educational projects in addition to those 
activities provided for in operations and 
management under § 921.32. Special 
interpretive and educational awards 
may be awarded under this subpart to 
only those designated Reserves with 
approved final management plans.

(b) Funds provided under this subpart 
may be available on a competitive basis 
to any state agency. However, if the 
applicant is other than the managing 
entity of a Reserve, that applicant must 
submit as a part of the application a 
letter from the Reserve manager 
indicating formal support of the 
application by the managing entity of 
the Reserve. These funds are provided 
in addition to any other funds available 
to a coastal state under the Act. Federal 
funds provided under this subpart may

not exceed 70% of the total cost of the 
project, consistent with $ 921.81(e)(4) 
(“allowable costs“).

(c) Applicants for education/ 
interpretive projects that NOAA 
determines benefit the entire National 
Estuarine Research Reserve System may 
receive Federal assistance of up to 100% 
of project costs.

Subpart I— General Financial 
Assistance Provisions

1921A0 Application information.
(a) Only a coastal state may apply for 

Federal financial assistance awards for 
preacquisition, acquisition and 
development, operation and 
management, and special education and 
interpretation projects under subpart H. 
Any coastal state or public or private 
person may apply for Federal financial 
assistance awards for special estuarine 
research or monitoring projects under 
subpart G. The announcement of 
opportunities to conduct research in the 
System appears on an annual basis in 
the Federal Register. If a state is 
participating in the national Coastal 
Zone Management Program, the 
applicant for an award under section 
315 of the Act shall notify the state 
coastal management agency regarding 
the application.

(b) An original and two copies of the 
formal application must be submitted at 
least 120 working days prior to the 
proposed beginning of the project to the 
following address: Sanctuaries and 
Reserves Division Ocean and Coastal 
Resource Management, National 
Oceanic and Atmospheric 
Administration, 1825 Connecticut 
Avenue, NW., suite 714, Washington,
DC 20235. Application for Federal 
Assistance Standard Form 424 (Non­
construction Program) constitutes the 
formal application for site selection, 
post-site selection, operation and 
management, research, and education 
and interpretive awards. The 
Application for Federal Financial 
Assistance Standard Form 424 
(Construction Program) constitutes the 
formal application for land acquisition 
and development awards. The 
application must be accompanied by the 
information required in subpart B 
(predesignation), subpart C and §921.31 
(acquisition and development), and 
§921.32 (operation and management) as 
applicable. Applications for 
development awards for construction 
projects, or restorative activities 
involving construction, must include a 
preliminary engineering report, a 
detailed construction plan, a site plan,
a budget and categorical exclusion 
check list or environmental assessment.

All applications must contain back up 
data for budget estimates (Federal and 
non-Federal shares), and evidence that 
the application complies with the 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.“ In addition, applications for 
acquisition and development awards 
must contain:

(1) State Historic Preservation Office 
comments:

(2) Written approval from NOAA of 
the draft management plan for initial 
acquisition and development award(s); 
and

(3) A preliminary engineering report 
for construction activities.

$ 921.81 Allowable costa.
(a) Allowable costs will be 

determined in accordance with 
applicable OMB Circulars and guidance 
for Federal financial assistance, the 
financial assistant agreement, these 
regulations, and other Department of 
Commerce and NOAA directives. The 
term “costs” applies to both the Federal 
and non-Federal shares.

(b) Costs claimed as charges to the 
award must be reasonable, beneficial 
and necessary for the proper and 
efficient administration of the financial 
assistance award and must be incurred 
during the award period.

(c) Costs must not be allocable to or 
included as a cost of any other 
Federally-financed program in either the 
current or a prior award period.

(d) General guidelines for the non- 
Federal share are contained in 
Department of Commerce Regulations at 
15 CFR part 24 and OMB Circular A - 
110. Copies of Circular A-110 can be 
obtained from the Sanctuaries and 
Reserves Division; 1825 Connecticut 
Avenue, NW., suite 714; Washington, 
DC 20235. The following may be used 
in satisfying the matching requirement:

(1) Site selection and post site 
selection awards. Cash and in-kind 
contributions (value of goods and 
services directly benefiting and 
specifically identifiable to this part of 
the project) are allowable. Lana may not 
be used as match.

(2) Acquisition and developm ent 
awards. Cash and in-kind contributions 
are allowable. In general, the fair market 
value of lands to be included within the 
Reserve boundaries and acquired 
pursuant to the Act, with other than 
Federal funds, may be used as match. 
However, the fair market value of real 
property allowable as match is limited 
to the fair market value of a real 
property interest equivalent to, or 
required to attain, the level of control 
over such land(s) identified by the state 
and approved by the Federal
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Government as that necessary for the 
protection and management of the 
National Estuarine Research Reserve. 
Appraisals must be performed according 
to Federal appraisal standards as 
detailed in Department of Commerce 
regulations at 15 CFR part 24 and the 
Uniform Relocation Assistance and Real 
Property Acquisition for Federal land 
Federally assisted programs in 15 CFR 
part 11. The fair market value of 
privately donated land, at the time of 
donation, as established by an 
independent appraiser and certified by 
a responsible official of the state, 
pursuant to 15 CFR part 11, may also be 
used as match. Land, including 
submerged lands already in the state’s 
possession, may be used as match to 
establish a National Estuarine Research 
Reserve. The value of match for these 
state lands will be calculated by 
determining the value of the benefits 
foregone by the state, in the use of the 
land, as a result of new restrictions that 
may be imposed by Reserve designation. 
The appraisal of the benefits foregone 
must be made by an independent 
appraiser in accordance with Federal 
appraisal standards pursuant to 15 CFR 
part 24 and 15 CFR part 11. A state may 
initially use as match land valued at 
greater than the Federal share of the 
acquisition and development award.
The value in excess of the amount 
required as match for the initial award 
may be used to match subsequent 
supplemental acquisition and 
development awards for the National 
Estuarine Research Reserve (see also 
§ 921.20). Costs related to land 
acquisition, such as appraisals, legal 
fees and surveys, may also be used as 
match.

(3) Operation and management 
awards. Generally, cash and in-kind

contributions (directly benefiting and 
specifically identifiable to operations 
and management), except land, are 
allowable.

(4) Research, monitoring, education 
and interpretive awards. Cash and in- 
kind contributions (directly benefiting 
and specifically identifiable to the scope 
of work), except land, are allowable.

$921.82 Amendments to financial 
assistance awards.

Actions requiring an amendment to 
the financial assistance award, such as 
a request for additional Federal funds, 
revisions of the approved project budget 
or original scope of work, or extension 
of the performance period must be 
submitted to NOAA on Standard Form 
424 and approved in writing.
Appendix I to Part 921—Biogeographic 
Classification Scheme
Acadian

1. Northern of Maine (Eastport to the 
Sheepscot River.)

2. Southern Gulf of Maine (Sheepscot River 
to Cape Cod.)

Virginian
3. Southern New England (Cape Cod to 

Sandy Hook.)
4. Middle Atlantic (Sandy Hook to Cape 

Hatteras.)
5. Chesapeake Bay.

Carolinian
6. North Carolinas (Cape Hatteras to Santee 

River.)
7. South Atlantic (Santee River to St. John’s 

River.)
8. East Florida (St. John’s River to Cape 

Canaveral.)

West Indian
9. Caribbean (Cape Canaveral to Ft. 

Jefferson and south.)
10. West Florida (Ft. Jefferson to Cedar 

Key.)

Louisianian
11. Panhandle Coast (Cedar Key to Mobile 

Bay.)
12. Mississippi Delta (Mobile Bay to 

Galveston.)
13. Western Gulf (Galveston to Mexican 

border.)

Californian
14. Southern California (Mexican border to 

Point Conception.)
15. Central California (Point Conception to 

Cape Mendocino.)
16. San Francisco Bay.

Columbian
17. Middle Pacific (Cape Mendocino to the 

Columbia River.)
18. Washington Coast (Columbia River to 

Vancouver Island.)
19. Puget Sound.

Great Lakes
20. Lake Superior (including St. Mary’s 

River.)
21. Lakes Michigan and Huron (including 

Straits of Mackinac, S t Clair River, and Lake 
St. Clair.)

22. Lake Erie (including Detroit River and 
Niagara Falls.)

23. Lake Ontario (including St. Lawrence 
River.)

Fjord
24. Southern Alaska (Prince of Wales 

Island to Cook Inlet.)
25. Aleutian Island (Cook Inlet Bristol 

Bay.)

Sub-Arctic
26. Northern Alaska (Bristol Bay to 

Damarcation Point)

Insular
27. Hawaiian Islands.
28. Western Pacific Island.
29. Eastern Pacific Island.

BIUJNO CODE 3610-Oe-M
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FIGURE 1

National Estuarine Research Reserve System
Biogeographic Regions of the United States

Sob-Arctic 

2 6

Columbian 
1 7 * Acadian

Virginian

7 Carolinian

t 5
Californian

*7 ̂  
Insular West 

9 Indian

«LUNGI CODE 35NMW-C



Federal Register / Vol. 58, No. 134 / Thursday, July 15, 1993 / Rules and Regulations 3 8 2 2 7

Appendix II to Part 921—Typology of 
National Estuarine Research Reserves

This typology system reflects significant 
differences in estuarine characteristics that 
are not necessarily related to regional 
location. The purpose of this type of 
classification is to maximize ecosystem 
variety in the selection of national estuarine 
reserves. Priority will be given to important 
ecosystem types as yet unrepresented in the 
reserve system. It should be noted that any 
one site may represent several ecosystem 
types or physical characteristics.

Class I—Ecosystem Types

Group I—Shorelands

A. Maritime Forest-W oodland. That have 
developed under the influence of salt spray.
It can be found on coastal uplands or recent 
features such as barrier islands and beaches, 
and may be divided into the following 
biomes:

1. Northern coniferous forest biome: This 
is an area of predominantly evergreens such 
as the sitka spruce (Picea), grand fir (Abies), 
and white cedar (Thuja), with poor 
development of the shrub and herb leyera, 
but high annual productivity and 
pronounced seasonal periodicity.

2. Moist temperate (Mesothermal) 
coniferous forest biome: Found along the 
west coast of North America from California 
to Alaska, this area is dominated by conifers, 
has relatively small seasonal range, high 
humidity with rainfall ranging from 30 to 150 
inches, and a well-developed understory of 
vegetation with an abundance of mosses and 
other moisturertolerant plants.

3. Temperate deciduous forest biome: This 
biome is characterized by abundant, evenly 
distributed rainfall, moderate temperatures 
which exhibit a distinct seasonal pattern, 
well-developed soil biota and herb and shrub 
layers, and numerous plants which produce 
pulpy fruits and nuts. A distinct subdivision 
of this biome is the pine edible forest of the 
southeastern coastal plain, in which only a 
small portion of the area is occupied by 
climax vegetation, although it has large areas 
covered by edaphic climax pines.

4. Broad-leaved evergreen subtropical 
forest biome: The main characteristic of this 
biome is high moisture with less pronounced 
differences between winter and summer. 
Examples are the hammocks of Florida and 
the live oak forests of the Gulf and South 
Atlantic coasts. Floral dominants include 
pines, magnolias, bays, hollies, wild 
tamarine, strangler fig, gumbo limbo, and 
palms.

B. Coast shrublands. This is a transitional 
area between the coastal grasslands and 
woodlands and is characterized by woody 
species with multiple stems and a few 
centimeters to Several meters above the 
ground developing under the influence of 
salt spray and occasional sand burial. This 
includes thickets, scrub, scrub savanna, 
heathlands, and coastal chaparral. There is a 
great variety of shrubland vegetation 
exhibiting regional specificity:

1. Northern areas: Characterized by 
Hudsonia, various erinaceous species, and 
thickets of Myricu, prunus, and Rosa.

2. Southeast areas: Floral dominants 
include Myrica, Baccharis, and lies.

3. W e s te rn  a re a s : A d e n o s to m a , 
a r c o ty p h y lo s ,  a n d  e u c a ly p tu s  a re  th e  
d o m in a n t  f lo r a l  s p e c ie s .

C. Coastal grasslands. This area, which 
possesses sand dunes and coastal flats, has 
low rainfall (10 to 30 inches per year) and 
large amounts of humus in the soil.
E c o lo g ic a l  s u c c e s s io n  i s  s lo w , r e s u lt in g  in  th e  
p r e s e n c e  o f  a  n u m b e r  o f  s e r a i s ta g e s  o f  
c o m m u n ity  d e v e lo p m e n t. D o m in a n t 
v e g e ta tio n  in c lu d e s  m id -g ra s s e s  (5  to  8  fe e t 
ta l l ) ,  s u c h  a s  S p a r t in a , a n d  tr e e s  s u c h  a s  
w il lo w  ( S a l ix  s p .) ,  c h e r r y  (P ru n u s  s p .) ,  a n d  
c o tto n w o o d  (P u p u lu s  d e lto id e s .)  T h is  a re a  is  
d iv id e d  in to  fo u r  r e g io n s  w ith  th e  fo l lo w in g  
ty p ic a l  s tra n d  v e g e ta tio n :

1 . A rc t ic / B o re a l: E ly m u s ;
2 . N o rth e a st/ W e st: A m m o p h la ;
3. Southeast Gulf: Uniola; and
4 . M id -A tla n tic/ G u lf: S p a r t in a  p a te n s .
D. Coastal tundra. T h is  e c o s y s te m , w h ic h  

is  fo u n d  a lo n g  th e  A r c t ic  a n d  B o r e a l  c o a s ts  
o f  N o rth  A m e r ic a , is  c h a r a c te r iz e d  b y  lo w  
te m p e ra tu re s , a  s h o r t  g ro w in g  s e a s o n , a n d  
s o m e  p e r m a fro s t , p r o d u c in g  a  lo w , t r e e le s s  
m a t  c o m m u n ity  m a d e  u p  o f  m o s s e s , l ic h e n s ,  
h e a th , s h ru b s , g r a s s e s , se d g e s , ru s h e s ,  a n d  
h e r b a c e o u s  a n d  d w a r f  w o o d y  p la n ts .
C o m m o n  s p e c ie s  in c lu d e  a rc tic / a lp in e  p la n ts  
s u c h  a s  E m p e tru m  n ig ru m  a n d  B e tu la  n a n a , 
th e  l i c h e n s  C e tra r ia  a n d  C la d o n ia , a n d  
h e r b a c e o u s  p la n ts  s u c h  a s  P o te n t i l la  
tr id e n ta ta  a n d  R u b u s  c h a m a e m o ru s . C o m m o n  
s p e c ie s  o n  th e  c o a s ta l  b e a c h  r id g e s  o f  th e  
h ig h  a r c t i c  d e s e r t  in c lu d e  B r y a s  in te r g r ifo lia  
a n d  S a x ifr a g e  o p p o s it ifo lia .  T h is  a re a  c a n  b e  
d iv id e d  in to  tw o  m a in  s u b d iv is io n s :

1 . L o w  tu n d ra : C h a ra c te r iz e d  b y  a  th ic k , 
s p o n g y  m a t o f  l iv in g  a n d  u n d e c a y e d  
v e g e ta tio n , o fte n  w ith  w a te r  a n d  d o tte d  w ith  
p o n d s  w h e n  n o t  fr o z e n ; a n d

2 . H ig h  T u n d r a : A  b a re  a re a  e x c e p t  fo r  a 
s c a n ty  g ro w th  o f  l i c h e n s  a n d  g r a s s e s , w ith  
u n d e r la y in g  ic e  w e d g e s  fo r m in g  r a is e d  
p o ly g o n a l a re a s .

E. Coastal cliffs. T h i s  e c o s y s te m  is  a n  
im p o r ta n t n e s t in g  s i te  fo r  m a n y  s e a  a n d  s h o re  
b ir d s .  I t  c o n s is t s  o f  c o m m u n it ie s  o f  
h e r b a c e o u s , g r a m in o id , o r  lo w  w o o d y  p la n ts  
(s h ru b s , h e a th , e t c .)  o n  th e  to p  o r  a lo n g  ro c k y  
fa c e s  e x p o s e d  to  s a l t  sp ra y . T h e r e  i s  a  
d iv e r s ity  o f  p la n t  s p e c ie s  in c lu d in g  m o s s e s , 
l i c h e n s ,  l iv e r w o rts , a n d  “ h ig h e r ”  p la n t  
re p r e s e n ta t iv e s .

G ro u p  II— T r a n s i t io n  A re a s

A. Coastal marshes. T h e s e  a re  w e tla n d
a re a s  d o m in a te d  b y  g r a s s e s  (P o a c e a ) , s e d g e s  
(C y p e r a c e a e ) , r u s h e s  ( Ju n c a c e a e ) ,  c a t ta ils  
(T y p h a c e a e ) ,  a n d  o th e r  g r a m in o id  s p e c ie s  
a n d  i s  s u b je c t  to  p e r io d ic  f lo o d in g  b y  e ith e r  
s a l t  o r  fr e s h w a te r . T h i s  e c o s y s te m  m a y  b e  
s u b d iv id e d  in to :  (a ) T id a l ,  w h ic h  is  
p e r io d ic a l ly  f lo o d e d  b y  e i t h e r  s a lt  o r  b r a c k is h  
w a te r ; (b ) n o n t id a l  (f re s h w a te r ) ; o r  (c )  t id a l  
fr e s h w a te r . T h e s e  a re  e s s e n t ia l  h a b ita ts  fo r  
m a n y  im p o r ta n t  e s tu a r in e  s p e c ie s  o f  f is h  a n d  
in v e r te b r a te s  a s  w e l l  a s  s h o r e b ir d s  a n d  
w a te r fo w l a n d  s e r v e  im p o r ta n t r o le s  in  s h o re  
s ta b i l iz a t io n ,  f lo o d  c o n t r o l ,  w a te r  
p u r i f ic a t io n ,  a n d  n u tr ie n t  tr a n s p o r t  a n d  
s to ra g e . , , ,

B. Coastal swamps. T h e s e  a re  w e t  lo w la n d  
a r e a s  th a t  s u p p o r t  m o s s e s  a n d  s h ru b s

together with large trees such as cypress or 
gum.

C. Coastal mangroves. This ecosystem 
experiences regular flooding on either a 
daily, monthly, or seasonal basis, has low 
wave action, and is dominated by a variety 
of salt-tolerant trees, such as the red 
mangrove (Rhizophora mangle), black 
mangrove (Avicennia Nitida), and the white 
mangrove (Laguncularia racemosa.) It is also 
an important habitat for large populations of 
fish, invertebrates, and birds. This type of 
ecosystem can be found from central Florida 
to extreme south Texas to the islands of the 
Western Pacific.

D. Intertidal beaches. This ecosystem has 
a distinct biota of microscopic animals, 
bacteria, and unicellular algae along with 
macroscopic crustaceans, mollusks, and 
worms with a detritus-based nutrient cycle. 
This area also includes the driftline 
communities found at high tide levels on the 
beach. The dominant organisms in this 
ecosystem include crustaceans such as the 
mole crab (Emerita), amphipods 
(Gammeridae), ghost crabs (Ocypode), and 
bivalve mollusks such as the coquina (Donax) 
and surf clams (Spisula and Mactra.)

E. Intertidal m ud and sand flats. These 
areas are composed of unconsolidated, high 
organic content sediments that function as a 
short-term storage area for nutrients and 
organic carbons. Macrophytes are nearly 
absent in this ecosystem, although it may be 
heavily colonized by benthic diatoms, 
dinoflaggellates, filamintous blue-green and 
green algae, and chaemosynthetic purple 
sulfur bacteria. This system may support a 
considerable population of gastropods, 
bivalves, and polychaetes, and may serve as
a feeding area for a variety of fish and wading 
birds. In sand, the dominant fauna include 
the wedge shell Donax, the scallop Pecten, 
tellin shells Tellina, the heart urchin 
Echinocardium, the lug worm Arenicola, 
sand dollar Dendraster, and the sea pansy 
Renilla. In mud, faunal dominants adapted to 
low oxygen levels include the terebellid 
Amphitrite, the boring clam Playdon, the 
deep sea scallop Placopecten, the Quahog 
Mercenaria, the echiurid worm Urechis, the 
mud snail Nassarius, and the sea cucumber 
Thyone.

F. Intertidal algal beds. These are hard 
substrates along the marine edge that are 
dominated by macroscopic algae, usually 
thalloid, but also filamentous or unicellular 
in growth form. This also includes the rocky 
coast tidepools that fall within the intertidal 
zone. Dominant fauna of these areas are 
barnacles, mussels, periwinkles, anemones, 
and chitons. Three regions are apparent:

1. Northern latitude rocky shores: It is in 
this region that the community structure is 
best developed. The dominant algal species 
include Chondrus at the low tide level, Fucus 
and Ascophylium at the mid-tidal level, and 
Laminaria and other kelplike algae just 
beyond the intertidal, although they can be 
exposed at extremely low tides or found in 
very deep tidepools.

2. Southern latitudes: The communities in 
this region are reduced in comparison to 
those of the northern latitudes and possesses 
algae consisting mostly of single-celled or 
filamentour green, blue-green, and red algae, 
and small thalloid brown algae.
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3 . Tropical and subtropical latitudes; The 
intertidal in this region is very reduced and 
contains numerous calcareous algae such as 
Porolithon and Lithothamnlon, as well and 
green algae with calcareous particles such as 
Halimeda, and numerous other green, red, 
and brown algae.
Group III—Submerged Bottoms

A. Subtida! hardbottoms. This system is 
characterized by a consolidated layer of solid 
rock or large pieces o f rock (neither of biotic 
origin} and is found in association with 
geomorphological features such as submarine 
canyons and, ̂ ords and is usually covered 
with assemblages of sponges, sea fans, 
bivalves, hard corals, tunicates, and other 
attached organisms. A significant feature of 
estuaries in many parts of the world is the 
oyster reef, a  type of subtidal hardbotforn. 
Composed of assemblages of organisms 
(usually bivalves), it is usually found near an 
estuary's mouth in a zone of moderate wave 
action, salt content, and turbidity. If light 
levels are sufficient, a covering of 
microscopic and attached macroscopic algae, 
such as keep, may also be found.

ff. Subtidal softbottoms. Major 
characteristics of this ecosystem are an 
unconsolidated layer of fine particles of silt, 
sand, d ay , and gravel, high hydrogen sulfide 
levels, and anaerobic conditions often 
existing below the surface. Macrophytes are 
either sparse or absent, although a layer of 
benthic microalgae may be present if light 
levels are sufficient. The faunal community 
is dominated by a diverse population of 
deposit feeders inducting polyehaetes, 
bivalves, and burrowing crustaceans.

C. Subtidal plants. This system is found in 
relatively shallow water (less than 8  to IQ 
meters) below mean low tide. It is an area of 
extremely high primary production that 
provides food and refuge for a diversity of 
faunal groups, especially juvenile and adult 
fish, and in some regions, manatees and sea 
turtles. Along the North Atlantic and Pacific 
coasts, the seagrass Zostera marina 
predominates. In the South Atlantic and Gulf 
coast areas, Thalassia and Diplanthera 
predominate. The grasses in both areas 
support a number of epiphytic organisms.

Class IT—Physical Characteristics 
Group I—Geologic

A . Basin type. Coastal water basins occur 
in a variety of shapes, sizes, depths, and 
appearances. The eight basic types discussed 
below will cover most of the cases:

1. Exposed coast: Solid rock formations or 
heavy sand deposits characterize exposed 
ocean shore fronts, which are subject to the 
full force of ocean storms. The sand beaches 
are very resilient, although the dunes lying 
just behind the beaches are fragile and easily 
damaged. The dimes serve as a sand storage 
area making them chief stabilizers of the 
ocean shorefront.

2. Sheltered coast: Sand or coral harriers, 
built up by natural forces, provide sheltered 
areas inside a bar or reef where the ecosystem 
takes on many characteristics of confined - 
waters-abundant marine grasses, shellfish, 
and juvenile fish. Water movement is 
reduced, with the consequent effects 
pollution being more severe in this area than 
in exposed coastal areas.

3. Bay: Bays are larger confined bodies of 
water that are open to the sea and receive 
strong tidal flow. When stratification is 
pronounced the flushing action is augmented 
by river discharge. Bays vary In size and in 
type of shorefront

4. Embayment: A confined coastal water 
body with narrow, restricted inlets and with 
a significant freshwater Inflow can be 
classified as an embayment. These areas have 
more restricted inlets than hays, are usually 
smaller and shallower, have tow tidal action, 
and are subject to sedimentation.

5. Tidal river: The lower reach of a coastal 
river is referred to as a tidal river. The coastal 
water segment extends from the sea or 
estuary into which the river discharges to a 
point as far upstream as there is significant 
salt content in the water, forming a salt front. 
A combination of tidal action and freshwater 
outflow makes tidal river» well-flushed. The 
tidal river basin may be a simple channel or
a complex of tributaries, small associated 
embayments, marsh fronts, tidal fiats, and a 
variety of others.

6. Lagoon: Lagoons are confined coastal 
bodies of water with restricted inlets to the 
sea and without significant freshwater 
inflow. Water circulation is limited, resulting 
in a poorly flushed, relatively stagnant body 
of water. Sedimentation is rapid with a great 
potential for basin shoaling. Shores are often 
gently sloping and marshy.

7. Perched coastal wetlands: Unique to 
Pacific islands, this wetland type found 
above sea level in volcanic crater remnants 
forms as a result of poor drainage 
characteristics of the crater rather than from 
sedimentation. Floral assemblages exhibit 
distinct zonation while the feunal 
constituents may include freshwater, 
brackish, and/or marine species. Example; 
Aunu’s Island, American Samoa.

8. Anchialine systems: These small coastal 
exposures of brackish water form in lava 
depressions or elevated fossil reefs have only 
a subsurface connection in the ocean, but 
show tidal fluctuations. Differing from true 
estuaries in having no surface continuity 
with streams or ocean, this system is 
characterized by a distinct biotic community 
dominated by benthis algae such as 
Rhizockmium, the mineral encrusting 
Schiuzoihrix, and the vascular plant Ruppia 
maritime. Characteristic fauna which exhibit 
a high degree of endemicity, include the 
mollusks Theosoxus neglectus and Tcariosus. 
Although found throughout the world, the 
high islands of the Pacific are the only areas 
within the U.S. where this system can be 
found.

B. Basin structure. Estuary basins may 
result from the drowning of a river valley 
(coastal plains estuary), the drowning of a 
glacial valley (fjord), the occurrence of an 
offshore barrier (bar-bounded estuary), some 
tectonic process (tectonic estuary), or 
volcanic activity (volcanic estuary),

1. Coastal plains estuary ; Where a drowned 
valley consists mainly of a single channel, 
the form of the basin is fairly regular forming 
a simple coastal plains estuary. When a 
channel is flooded with numerous tributaries 
an irregular estuary results. Many estuaries of 
the eastern United States are of this type.

2. Fjord: Estuaries that form in elongated 
steep headlands that alternate with deep U-

shaped valleys resulting from glacial 
scouring are called fjords. They generally 
possess rocky floors or very thin veneers of 
sediment, with deposition generally being 
restricted to the head where the main river 
enters. Compared to total fjord volume river 
discharge is small. But many fjords have 
restricted tidal ranges at their mouths due to 
sills, or upreaching sections of the bottom 
which limit free movement of water, often 
making river flow large with respect to the 
tidal prism. The deepest portions are in the 
upstream reaches, where maximum depths 
can range from 800m to 1200m while sill 
depths usually range from 40m to 150m.

3. Bar-bounded estuary: These result from 
the development of an offshore barrier such 
as a beach strand, a line of barrier islands, 
reef formations a line of moraine debris, or 
the subsiding remnants of a deltaic lobe. The 
basin is often partially exposed at low tide 
and is enclosed by a chain of offshore bars 
of barrier islands broken at intervals by 
inlets. These bars may be either deposited 
offshore or may be coastal dunes that have 
become isolated by recent seal level rises.

4. Tectonic estuary: These are coastal 
indentures that have formed through tectonic 
processes such as slippage along a fault line 
(San Francisco Bay), folding or movement of 
the earth’s bedrock often with a large inflow 
of freshwater.

5. Volcanic estuary: These coastal bodies of 
open water, a result of volcanic processes are 
depressions or craters that have direct and/ 
or subsurface connections with the ocean and 
may car may not have surface continuity with 
streams. These formations are unique to 
island areas of volcanic orgin.

C  Inlet type. Inlets in various forms are an 
integral part of the estuarine environment as 
they regulate to a certain extent, the velocity 
and magnitude of tidal exchange, the degree 
of mixing, and volume of discharge to the 
sea.

1. Unrestricted: An estuary with a wide 
unrestricted inlet typically has slow currents, 
no significant turbulence, and receives the 
full effect of ocean waves and local 
disturbances which serve to modify the 
shoreline. These estuaries are partially 
mixed, as the open mouth permits the 
incursion of marine waters to considerable 
distances upstream, depending on the tidal 
amplitude and stream gradient

2. Restricted: Restrictions of estuaries can 
exist in many forms: Bars, barrier islands, 
spits, sills, and more. Restricted inlets result 
in decreased circulation, more pronounced 
longitudinal and vertical salinity gradients, 
and more rapid sedimentation. However, if 
the estuary mouth is restricted by 
depositions! features or land closures, the 
incoming tide may be held back until It 
suddenly breaks forth into the basin as a tidal 
wave, or bore. Such currents exert profound 
effects on the nature of the subtrate, 
turbidity, and biota of the estuary.

3. Permanent: Permanent inlets are usually 
opposite the mouths of major rivers and 
permit river water to flow into the sea.

4. Temporary (Intermittent): Temporary 
inlets are formed by storms and frequently 
shift position, depending cm tidal flow, the 
depth of the sea, and sound waters, the 
frequency of storms, and the amount of 
littoral transport.
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D. Bottom composition. The bottom 
composition of estuaries attests to the 
vigorous, rapid, and complex sedimentation 
processes characteristic of most coastal 
regions with low relief. Sediments are 
derived through the hydrologic processes of 
erosion, transport, and deposition carried on 
by the sea and the stream.

1 . Sand: Near estuary mouths, where the 
predominating forces of the sea build spits or 
other depositional features, the shore and 
substrates of the estuary are sandy. The 
bottom sediments in this area are usually 
coarse, with a graduation toward finer 
particles in the head region and other zones 
of reduced flow, fine silty sands are 
deposited. Sand deposition occurs only in 
wider or deeper regions where velocity is 
reduced.

2. Mud. At the base level of a stream near 
its mouth, the bottom is typically composed 
of loose muds, silts, and organic detritus as 
a result of erosion and transport from the 
upper stream reaches and organic 
decomposition. Just inside the estuary 
entrance, the bottom contains considerable 
quantities of sand and mud, which support 
a rich fauna. Mud flats, commonly built up 
in estuarine basins, are composed of loose, 
coarse, and fine mud and sand, often 
dividing the original channel.

3. Rock: Rocks usually occur in areas 
where the stream runs rapidly over a steep 
gradient with its coarse materials being 
derived from the higher elevations where the 
stream slope is greater. The larger fragments 
are usually found in shallow areas near the 
stream mouth.

4. Oyster shell: Throughout a major portion 
of the world, the oyster reef is one of the 
most significant features of estuaries, usually 
being found near the mouth of the estuary in 
a zone of moderate wave action, salt content,

| and turbidity. It is often a major factor in 
[ modifying estuarine current systems and 

sedimentation, and may occur as an 
elongated island or peninsula oriented across 

[ the main current, or may develop parallel to 
the direction of the current.

I Group 11—Hydrographic
A. Circulation. Circulation patterns are the 

result of combined influences of freshwater 
inflow, tidal action, wind and oceanic forces,

! and serve many functions: Nutrient transport, 
plankton dispersal, ecosystem flushing, 
salinity control, water mixing, and more.

1. Stratified: This is typical of estuaries 
with a strong freshwater influx and is 
commonly found in bays formed from 

[ ‘‘drowned’' river valleys, fjords, and other 
deep basins. There is a net movement of 

I freshwater outward at the top layer and 
saltwater at the bottom layer, resulting in a 

I net outward transport of surface organisms

and net inward transport of bottom 
organisms.

2. Non-stratified: Estuaries of this type are 
found where water movement is sluggish and 
flushing rate is low, although there may be 
sufficient circulation to provide the basis for 
a high carrying capacity. This is common to 
shallow embayments and bays lacking a good 
supply of freshwater from land drainage.

3. Lagoonal: An estuary of this type is 
characterized by low rates of water 
movement resulting from a lack of significant 
freshwater influx and a lack of strong tidal 
exchange because of the typically narrow 
inlet connecting the lagoon to the sea. 
Circulation whose major driving force is 
wind, is the major limiting factor in 
biological productivity within lagoons.

B. Tides. This is the most important 
ecological factor in an estuary as it affects 
water exchange and its vertical range 
determines the extent of tidal flats which 
may be exposed and submerged with each 
tidal cycle. Tidal action against the volume 
of river water discharged into an estuary 
results in a complex system whose properties 
vary according to estuary structure as well as 
the magnitude of river flow and tidal range. 
Tides are usually described in terms of the 
cycle and their relative heights. In the United 
States, tide height is reckoned on the basis 
of average low tide, which is referred to as 
datum. The tides, although complex, fall into 
three main categories:

1. Diurnal: This refers to a daily change in 
water levefthat can be observed along the 
"shoreline. There is one high tide and one low 
tide per day. v

2. Semidiurnal: This refers to a twice daily 
rise and fall in water that can be observed 
along the shoreline.

3. Wind/Storm tides: This refers to 
fluctuations in water elevation to wind and 
storm events, where influence of lunar tides 
is less.

C. Freshwater. According to nearly all the 
definitions advanced, it is inherent that all 
estuaries need freshwater, which is drained 
from the land and measurably dilutes 
seawater to create a brackish condition. 
Freshwater enters an estuary as runoff from 
the land either from a surface and/or 
subsurface source.

1. Surface water: This is water flowing over 
the ground in the form of streams. Local 
variation in runoff is dependent upon the 
nature of the soil (porosity and solubility), 
degree of surface slope, vegetational type and 
development, local climatic conditions, and 
volume and intensity of precipitation.

2. Subsurface water- This refers to the 
precipitation that has been absorbed by the 
soil and stored below the surface. The 
distribution of subsurface water depends on

lo c a l  c l im a t e ,  to p o g ra p h y , a n d  th e  p o ro s ity  
a n d  p e r m e a b ili ty  o f  th e  u n d e r ly in g  s o i ls  a n d  
r o c k s .  T h e r e  a re  tw o  m a in  s u b ty p e s  o f  s u r fa c e  
w a te r :

a . V a d o s e  w a te r :  T h i s  i s  w a te r  in  th e  s o i l  
a b o v e  th e  w a te r  ta b le .  I ts  v o lu m e  w ith  
r e s p e c t  to  th e  s o i l  is  s u b je c t  to  c o n s id e r a b le  
f lu c tu a t io n .

b .  G r o u n d w a te r : T h i s  is  w a te r  c o n ta in e d  in  
th e  r o c k s  b e lo w  th e  w a te r  ta b le ,  is  u s u a lly  o f  
m o re  u n ifo r m  v o lu m e  th a n  v a d o s e  w a te r ,  a n d  
g e n e r a lly  fo l lo w s  th e  to p o g ra p h ic  r e l i e f  o f  th e  
la n d  b e in g  h ig h  h i l l s  a n d  s lo p in g  in to  
v a lle y s .

G ro u p  III— C h e m ic a l

A. Salinity. T h i s  r e f le c ts  a  c o m p le x  m ix tu r e  
o f  s a l t s ,  th e  m o s t  a b u n d a n t b e in g  s o d iu m  
c h lo r id e ,  a n d  is  a  v e ry  c r i t i c a l  fa c to r  in  th e  
d is t r ib u t io n  a n d  m a in te n a n c e  o f  m a n y  
e s tu a r in e  o rg a n is m s . B a s e d  o n  s a l in ity ,  th e re  
a re  tw o  b a s ic  e s tu a r in e  ty p e s  a n d  e ig h t 
d if fe r e n t  s a l in i ty  z o n e s  (e x p re s s e d  in  p a rts  
p e r  th o u s a n d -p p t .)

1 . P o s it iv e  e s tu a r y : T h is  is  a n  e s tu a r y  in  
w h ic h  th e  f r e s h w a te r  in f lu x  is  s u f f ic ie n t  to  
m a in ta in  m ix in g , r e s u lt in g  in  a p a tte r n  o f  
in c r e a s in g  s a l in i t y  to w a rd  th e  e s tu a r y  m o u th . 
I t  is  c h a r a c te r iz e d  b y  lo w  o x y g e n  
c o n c e n tr a t io n  in  th e  d e e p e r  w a te rs  a n d  
c o n s id e r a b le  o r g a n ic  c o n te n t  in  b o tto m  
s e d im e n ts .

2 . N e g a tiv e  e s tu a ry - T h is  is  fo u n d  in  
p a r t ic u la r ly  a r id  re g io n s ,  w h e r e  e s tu a r y  
e v a p o ra t io n  m a y  e x c e e d  f r e s h w a te r  in f lo w , 
r e s u lt in g  in  in c r e a s e d  s a l in i ty  in  th e  u p p e r  
p a rt Qf th e  b a s in ,  e s p e c ia l ly  i f  th e  e s tu a r y  
m o u th  is  r e s tr ic te d  s o  th a t  t id a l  f lo w  is  
in h ib ite d . T h e s e  a re  ty p ic a l ly  v e ry  s a lty  
(h y p e r h a lin e ) ,  m o d e r a te ly  o x y g e n a te d  a t 
d e p th , a n d  p o s s e s s  b o tto m  s e d im e n ts  th a t  a re  
p o o r  in  o r g a n ic  c o n te n t .

3 S a l in i t y  z o n e s  (e x p r e s s e d  in  p p t):
a . H y p e rh a lin e — g re a te r  th a n  4 0  p p t.
b . E u h a lin e — 4 0  p p t to  3 0  p p t.
c . M ix h a lin e — 3 0  p p t  to  0 .5  p p t .
(1 ) M ix o e u h a l in e — g r e a te r  th a n  3 0  p p t b u t 

le s s  th a n  th e  a d ja c e n t  e u h a l in e  se a .
(2 ) P o ly h a lin e — 3 0  p p t  to  1 8  p p t.
(3 ) M e s o h a lin e — 1 8  p p t  to  5  p p t.
(4 ) O lig o h a lin e — 5 p p t  to  0 .5  p p t.
d. L im n e t ic :  L e s s  th a n  0 .5  p p t.
B. pH  Regime: T h i s  is  in d ic a t iv e  o f  th e  

m in e r a l  r ic h n e s s  o f  e s tu a r in e  w a te rs  a n d  fa lls  
in to  th re e  m a in  c a te g o r ie s :

1 . A c id . W a te rs  w ith  a  p H  o f  le s s  th a n  5 .5 .
2 . C ir c u m n e u tr a l . A  c o n d it io n  w h e r e  th e  

p H  ra n g e s  fro m  5 .5  to  7  4 .
3 A lk a lin e :  W a te rs  w ith  a  pH  g r e a te r  th a r  

7 .4

[F R  D o c . 9 3 - 1 4 7 5 3  F i l e d  7 - 1 4 - 9 3 ;  8 :4 5  am ) 
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