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of the President as Commander in Chief,
When commitment of Federal Armed
Forces has taken place, the duly
designated military commander at the
objective area will act to the extent
necessary to accomplish his mission. In
the eccomplishment of his mission,
reasonable necessity is the measure of
his/her authority, subject of course, to
instructions he/she may receive from
his/her superiors.

(b) Federal Armed Forces committed
in aid of the civil authorities will be
under the command of, and directly
responsible to, their military and
civilian superiors through the
Department of the Army chain of
command. They will not be placed
under the command of an officer of the
State defense Forces or of the National
Guard not in the Federal service, or of
any local or State civil official; any
lawful or unauthorized act on the part
of such troops would not be excusable
on the ground that it was the result of
an order received from any such officer
orofficial. As directed by the Army
Chief of Staff, service will be provided

in accordance with paragraph 3-2,
Army Regulation 75-15.

§501.4 Martial law.

It is unlikely that situations requiring
the commitment of Federal Armed
Forces will necessitate the declaration
of martial law. When Federal Armed
Forces are committed in the event of
civil disturbances, their proper role is to
support, not supplant, civil authority.
Martial law depends for its justification
upon public necessity. Necessity gives
rise to its creation; necessity justifies its
exercise; and necessity limits its
duration. The extent of the military
force used and the actual measures
taken, consequently, will depend upon
the actual threat to order and public
safety which exists at the time. In most
instances the decision to impose martial
law is made by the President, who
normally announces his decision by a
proclamation, which usually contains
his instructions concerning its exercise
and any limitations thereon.

§501.5 Protection of Federal property.

The right of the United States to
protect Federal property or functions by
intervention with Federal Armed Forces
is an accepted principle of our
Government. This form of intervention
is warranted only where the need for
protection exists and the local civil
authorities cannot or will not give
adequate protection. This right is
exercised by executive authority and
extends to all Federal property and
functions.

§501.6 End of commitment.

The use of Federal Armed Forces for
civil disturbance operations should end
as soon as the necessity therefor ceases
and the normal civil processes can be
restored. Determination of the end of the
necessity will be made by the
Department of the Army after
coordination with the Department of
Justice.

Kenneth L. Denton,

Army Federal Register Liaison Officer.

[FR Doc. 93-16185 Filed 7-12-93; 8:45 am]
BILLING CODE 3710-06-M3
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DEPARTMENT OF DEFENSE
Department of the Army
32 CFR Part 552

Improper Assoclations of Personnel on
the installation of Ft. Jackson, SC

AGENCY: Department of the Army, DOD.
ACTION: Proposed rule.

SUMMARY: This action establishes 32
CFR Part 552, Subpart K, Improper
Associations of Personnel and
authenticates Fort Jackson Regulation
600-5, This subpart contains the
association procedures between
permanent party soldiers or civilian
employees and soldiers-in-training,
receptees or holdovers on the
installation of Fort Jackson, South
Carolina,

DATES: Written comments must be
submitted not later than August 12,
1993.

ADDRESSES: Comments should be sent
to: U.S. Army Training Center and Fort
Jackson, Office of the Staff Judge
Advocate, Fort Jackson, SC 29207-5000.

FOR FURTHER INFORMATION CONTACT:

CPT Thomas M. Gagne, Trial Counsel,
(803) 734-6811.

SUPPLEMENTARY INFORMATION: This
subpart applies to all ent party
soldiers, civilian employees, soldiers-in-
training, receptees and holdovers, as
defined herein, on or off Fort Jackson.
Any violation of this part by a
permanent party soldier, except for a
violation of § 552.136, provides a basis
for punitive action under the Uniform

e of Military Justice against the
violating permanent party soldier. Any
violation of this subpart by a civilian
employee, except for a violation of
§ 552.136, provides a basis to impose
disciplinary procedures contained in
applicable Fort Jackson, Training and
Doctrine Command, Army or
Department of Defense directives and
regulations against the violating civilian
employee. Violation of this subpart by a
soldier-in-training, receptee or holdover
does not provide a basis for punitive
action under the Uniform Code of
Military Justice against the violatin
soldier-in-training, receptee or holdover.

Executive Order 12291

This proposed rule is not affected by
Executive Order 12291,

Regulatory Flexibility Act

The Regulatory Flexibility Act has no
bearing on this proposed rule.

Paperwork Reduction Act

This proposed rule does not contain
reporting or recordkeeping ts
sugject to the Paperwork Reduction Act.
List of Subjects in 32 CFR Part 552,
Subpart K

Military personnel, Government
employees, Fraternization.

PART 552—[AMENDED]

Accordingly, 32 CFR 552, subpart
K is added to read as follows:

Subpart K—Iimproper Assoclation of
Personnel—Ft Jackson

Sec.

552.131
552.132
552,133
552.134
552.135
552.136

Purpose.
Scope.
Definitions,
Improper associations prohibited.
Reporting procedures.
Dissemination.
552,137 Responsibilities.
552.138 Management Information
Requirements (MIR).
Authority: 10 U.S.C. Ch. 47,

Subpart K—Iimproper Association of
Personnel—Ft. Jackson

§552.131 Purpose.

This subpart prohibits improper
associations between permanent party
soldiers or civilian employees and
soldiers-in-training, receptees or
holdovers. Improper association is
harmf{ul to mission accomplishment.
The goal of this subpart is to establish
and maintain the training environment
necessary to develop pride, motivation,
military skills, discipEne and
confidence in soldiers-in-training,
raceptees and holdovers.

§552.132 Scope.

This subpart applies to all permanent
party soldiers, civilian employees,
soldiers-in-training, receptees and
holdovers, as defined herein, on or off
Fort Jackson. Any violation of this part
by a permanent party soldier, except for
a violation of § 552.136, provides a basis
for punitive action under the Uniform

e of Military Justice against the
violating permanent party soldier. Any
violation of this subpart by a civilian
employee, except for a violation of
§ 552.136, provides a basis to impose
disciplinary procedures cont
applicable Fort Jackson, Training and
Doctrine Command, Army or
Department of Defense directives and
regulations against the violating civilian
emgloyee. Violation of this bya
soldier-in-training, receptee or holdover
does not provide a basis for punitive
action under the Uniform Code of

Military Justice against the violaun[f
soldier-in-training, receptee or holdover.

§552.133 Definitions.

(a) Improper association. Any actual
or attempted personal relationship,
association, contact or socializin?
between any permanent party soldier or
civilian employee and eny soldier-in-
training, receptee or holdover, on or off
Fort Jackson, that is not required to
accomplish the training mission, This
includes, but is not limited to the
following actual or attempted personal
relationships, associations, contacts, or
socializing between any permanent
party soldier or civilian employee and
any soldier-in-training, receptee or
holdover:

(1) Gambling or wagering,

{2) Touching of a sexual nature,
handholding, embracing, caressing,
dating or any other meeting that is not
official in nature, kissing, engaging in
sexual intercourse, sexual fondling or
sodomy.

(3) Using sexually explicit, suggestivs,
or obscene language or gestures,

(4) Accepting or providing gifts or
favors, :

(5) Loaning or borrowing money.

(8) Drinking or providing alcoholic
beverages.

(7) Dancing.

(8) A permanent party soldier or
civilian employee permitting or inviting
any soldier-in-training, receptes, or
holdover to enter into or ride in a
prlvatelg-owned vehicle that is owned,
operated, maintained, or occupied by a
permanent party soldier or civilian
employee; a soldier-in-training, receptss
or holdover entering into or riding in &
privately-owned vehicle that is owned,
operated, maintained, or occupied bya
permanent party soldier or civilian
employee. These prohibitions shall not
preclude transportation of soldiers-in-
training, receptees or holdovers in cases
of medical or other emergencies when
military transportation is not availabls,
or in specific cases when authorized by
a company commander or superior
commander.

(9) A permanent party soldier or
civilian employee entering any living
quarters or latrines designed for
soldiers-in-training, receptees or
holdovers of the opposite sex, unless
required by official duties, or in the
performance of police or fire-fighting
duties, or in the case of an emergency;
soldiers-in-training, receptees or
holdovers inviting any permanent party
soldier or civilian employee to enter any
living quarters or latrines designed for
soldiers-in-training, receptees or
holdovers of the osposite sex, unless
required by o duties, or in the
gerformanca of police or fire-fighting

uties, or in the case of an emergency:
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(10) A permanent party soldier or a
civilian employee permitting or inviting
any soldier-in-training, receptee, or
holdover to enter into any living
quarters, on or off Fort Jackson, that are
assigned to, occupied, rented, owned, or
maintained by a permanent party
soldier or a civilian employee, unless
required by official duties, or in the case
of an emergency; a soldier-in-training,
receptee or holdover entering into any
living quarters, on or off Fort Jackson,
that are assigned to, occupied, rented,
owned, or maintained by a permanent
party soldier or a civilian employee,
unless required by official duties, or in
the case of an emergency.

(11) Attendance by a permanent party
soldier or civilian employee at a party
or social gathering at which a soldier-in-
training, receptee or holdover is present,
unless such party or social gathering is
sponsored by a military unit on Fort
Jackson and permanent party soldiers or
civilian employees, as well as soldiers-
in-training, receptees, or holdovers have
been invited by the military unit
sponsoring the party or social gathering.

(b) Permanent party soldier. (1) Any
soldier, other than a soldier-in-training,
receptes or holdover, as defined in
paragraphs (d), (e), and (f) of this
saction.,

(i) Assigned or attached to an
military organization at Fort Jackson or

(ii) Performing duty at Fort Jackson,
Including National Guard and Reserve
soldiers on active duty or active duty for
training,

(2) Soldiers who have completed
eccession processing into active duty at
Fort Jackson from a Reserve/National
Guard status, and who have reviously
wmpleted basic training and a Military
Occupational Specialty (MOS)-
producing school, and who are being
retained in the 120th Adjutant General
AG) Battalion (Reception) awaiting
mcsipt of a security clearance prior to
dtending an additional MOS-producing
school which requires a security
clearance,

(3) Prior service soldiers assigned to
the 120th AG Battalion (Reception) who
e pending port call instructions for an
Overseas assignment.

(4) Soldiers in the grade of E-4 and
above in the 4th Training Brigade who
are attending reclassification training,

(5) Soldiers assigned or attached to
any military organization at any
installation who are performing
temporary duty (TDY) at Fort Jackson.

(6) Soldiers at Fort Jackson for
mobilization, demobilization, or
Estimated Time of Separation (ETS)
processing,

(7) Holdovers who have been
designated by bridage commanders, in
writing, as permanent party soldiers,

(c) Civilian employee. All non-
military, i.e., civilian persons employed
by, working at, assigned to or attached
to any organization or activity at Fort
Jackson, including, but not limited to,
personnel who are temporary or
permanent overhires, part-time
employees, seasonal (summer hire)
workers, employees of non-appropriated
fund instrumentalities, contractors, and
employees of contractors.

(d) Receptee. All Active Army, Army
National Guard, and Army Reserve
personnel processing through the 120th
AG Battalion (Reception), for entry into
Basic Combat Training (BCT) or
Advanced Individual Training (AIT),
except those 4th Brigade personnel, E-
4 and above, described in paragraph
(b)(3) of this section. ]

(e) Soldier-in-training, All Active
Army, Army National Guard, and Arm
Reserve personnel assigned or attache
to Fort Jackson for the purpose of
attending BCT or AIT,

(f) Holdover. Any graduate of BCT or
AIT who has not departed Fort Jackson
for administrative reasons, an
nongraduate of BCT or AIT wgo isin
remedial training after course/cycle
graduation, or any soldier who is
removed from BCT or AIT for
administrative reasons; provided,
however, that brigade commanders may
designate, in writing, a holdover as a
permanent party soldier, in which case
such holdover is considered a
permanent party soldier as described in
paragraph (b)(6) of this section,

§552.134 Improper assoclations
prohibited.

Improper associations between any
permanent party soldier or civilian
employee and any soldier-in-training,
receptee, or holdover is prohibited.

§552.135 Reporting procedures.

All suspected violations of this
subpart will be reported to the unit
commander, or directors/heads of staff
agencies of personnel involved, or to the
Military Policy.

§552.136 Dissemination.

Personnel will be informed of the
provisions of this subpart as follows:

(a) Permanent party soldiers—within
five working days of assignment or
attachment to Fort Jackson and again
semi-annually during the months of
March and September. Those permanent
party soldiers at Fort Jackson for
mobilization/demobilization or ETS
processing will be informed within one
working day of reporting to Fort
Jackson. Personnel present at Fort
Jackson for TDY will be informed
within one working day of reporting to
Fort Jackson,

(b) Civilian employees—within five
working days of assignment or
attachment to Fort Jackson and again
semi-annually during the months of
March and September.

(c) Soldiers-in-training—prior to
beginning each new training cycle.

(d) Receptees—during processing at
the TAG Battalion (Reception).

(e) Holdovers—upon graduation or
upon release or removal from training.

§552.137 Responsibilities.

Major subordinate commanders and
directors/heads of staff agencies will
establish procedures to ensure
compliance with this subpart.

§552.138 Management information
Requirements (MIR).

This proposed rule does not require
an MIR.
Kenneth L. Denton, !
Army Federal Register Liaison Officer.
[FR Doc. 93-16186 Filed 7-12-93; 8:45 am]
BILLING CODE 3710-08-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL—4575-9]

Hazardous Alr Pollution: Proposed
Reguiations Governing Equivalent
Emission Limitations by Permit

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The proposed rule would
implement section 112(j) of the Clean
Air Act (Act), as amended. The
proposed rule establishes requirements
and procedures for the owners or
operators of a major source of hazardous
air pollutant(s) (HAPs) to follow in
order to comply with section 112(j). The
proposed rule also contains guidance for
reviewing agencies in implementing
section 112(j), to maintain consistency
in these reviews. After the effective date
of a title V permit program in a State
(but not before May 15, 1994), each
owner or operator of a major source in

a source category for which the EPA was
scheduled to, but failed to promulgate a
maximum achievable control
technology (MACT) standard would be
required to submit an application for a
permit, permit revision, or permit
renewal containing case-by-case MACT
emission limits that are at least as
stringent as the Federal MACT standard
would have been,

DATES: Comments. Comments must be
received on or before August 27, 1993.

Public Hearing. If anyone contacts the
EPA requesting a public hearing by July
27, 1993, a public hearing will be held
on August 11, 1993, beginning at 10
a.m. Persons interested in attending the
hearing should call Theresa Adkins at
(919) 541-5645 to ensure that a hearing
will be held.

Request to Speak at Hearing. Persons
wishing to present oral testimony must
contact the EPA by July 27, 1993.
ADDRESSES: Comments. Comments
should be submitted (in duplicate if
possible) to: Air Docket (LE-131),
Attention Docket Number A-93-32 (see
Docket section below), room M1500,
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460.

Public Hearing. If anyone contacts the
EPA requesting a public hearing, it will
be held at the EPA’s Environmental
Research Center auditorium, Research
Triangle Park, North Carolina. Persons
interested in attending the hearing or

to present oral testimony
should notify Theresa Adkins, U.S.

Environmental Protection Agency,
Research Triangle Park, North Carolina,
27711, telephone number (918) 541—
5645,

Docket. Docket No. A-93-32,
containing supporting information used
in developing the proposed rule is
available for public inspection and
copying between 8:30 a.m. and 3:30
p.m., Monday through Friday, at the
EPA’s Air Docket, room M1500, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.
A reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT: Ms.
Katherine Kaufman, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina, 27711, telephone
(919) 541-0102.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

I. Summary of Proposed Rule
1I. Background Discussion
A. Clean Air Act Amendments Section 112
B. Clean Air Act Amendments Provisions
for Equivalent Emission Limitation by
Permit
C. Implementation Principles
III. Summary and Rationale for §§63.50
Through 63.57 of the Proposed Rule
A. Section 63.50—Applicability
B. Section 63.51—Definitions
C. Section 63.52—Requirements for
Existing Sources
D. Section 63.53—Application Content for
a Case-by-Case MACT Determination
E. Section 63.54—Preconstruction
Requirements for New Sources
F. Section 63.55—Permit Requirements for
New Sources
G. Section 63.56—Maximum Achievable
Control Technology (MACT)
Determinations for Sources Subject to
Case-by-Case Determination of
Equivalent Emission Limitations
H. Section 63.57—Requirements for Case-
by-Case Determination of Equivalent
Emission Limitations After Promulgation
of a Subsequent MACT Standard
IV. Discussion of the Relationship of the
Proposed Requirements to Other
Requirements of the Act
A. Section 112(g) Requirements for
Constructed, Reconstructed, and
Modified Major Sources; and Subsequent
Standards under Section 112(d) or
Section 112(h).
B. Section 112(1) Delegation Process
C. Section 112(i)(5) Early Reductions

V. Administrative Requirements
A. Executive Order 12291
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

The purpose of this notice is to
provide the public with the opportunity
to comment on the proposed rule
implementing the requirements of
section 112(j) of the Act. This preamble

is organized to serve readers needing (1)
an overview of the proposed
requirements of the section 112(j)
program, and (2) a detailed discussion
of the alternatives considered in
developing the proposed requirements,

The first section provides an overview
of the requirements of the regulations
being proposed today.

The second section provides
background information on section
112(j) in the context of the 1990
amendments to the Act.

The third section provides a detailed
discussion of the requirements of the
proposed rule and the rationale for these
requirements, including other regulatory
options that were considered.

The fourth section of this preamble
discusses the relationship of the
pro'ﬂosed requirements of section 112())
of the Act with other requirements of
the Act under other subsections of
section 112,

The fifth section of this preamble
demonstrates that the proposed
rulemaking is consistent with a number
of federal administrative requirements,

This preamble makes use of the term
“State,” usually meaning the State air
ggllution control agency which would

the permitting authority
implementing the section 112(j)
program. The reader should assume that
use of the word *‘State™ also applies, as
defined in section 302(d) of the Act, to
the District of Columbia and territories
of the United States, and may also
include reference to a local air pollution
control agency. These agencies can
either be the permitting authority for the
area of their jurisdiction or assist the
State or EPA in implementing the
section 112(j) program. In some cases,
the term *‘reviewing agency" is used
and can refer to both State agencies and
to local agencies (when the local agency
directly makes the determinations or
assists the State in making the
determinations). The term ‘‘reviewing
agency” may also apply to the EPA,
where the EPA is responsible for the

p m.

!%!Ee proposed rule and preamble
make a number of references to three
regulations which have not yet been
proposed. The first is subpart A to 40
CFR part 63. This subpart would
provide general provisions that would
apply to all subparts of part 63,
including the proposed rule. The EPA
expects these general provisions to be
promulgated before today's progosed
rule is promulgated. The second is the
rule governing constructed,
reconstructed, or modified major
sources, which EPA intends to proposé
in additional sections of subpart B to 40
CFR part 63. The third is the federal
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operating permits program which EPA
intends to promulgate as 40 CFR part
71. Today’s proposed rule and this
preamble refer to “Part 70 or Part 71”
permits. At this time, only 40 CFR part
70 has been promulgated, but it is
expected that part 71 will be
promulgated before the promulgation
date of today’s proposed rule.

I. Summary of Proposed Rule

The rule proposed today would
implement the requirements of section
112() of the Clean Air Act, as amended
in 1990. Section 112(j) establishes
requirements for regulation of major
sources of hazardous air pollutants in
the event that EPA lags more than 18
months behind schedule in issuing a
wontrol technology standard for an
industry.

Section 112 requires EPA to set
meximum achievable control
technology (MACT) standards for all
categories of major sources of hazardous
alr pollutants by November 15, 2000.
EPA is required to issue a schedule for
regulating all source categories within
two, four, seven, or ten years of
enactment, The Agency on September
24,1992 proposed the draft source
category schedule for standards in the
Federal Register.

Section 112(j) would be triggered if
EPA has failed to promulgate a MACT
standard for a source category 18
months after the deadline listed in the
final schedule, Under the proposed rule,
the owner or operator of each major
source with emission units in that
tategory would have to apply for a case-
by-case (facility-specific) determination
ofmaximum achievable control
technology. Section 112(j) requirements
ipply in a state beginning on the
dliective date of a permit p
sstablished under title V of the Act, but
not before May 15, 1994,

Case-by-case MACT determinations
would be made by the permittin
authority, This generally would ge the
state air pollution control agency, but in
Some circumstances could be EPA or a
local air pollution control agency.

nce a source category becomes
subject to 112(j), the proposed rule
%ould require MACT for all emission
inits in that source category that are:

* Part of an existing major source

* Part of a new major source

* New emission units added to a
mﬂ‘l‘gr source :

' emission unit would be
®nsidered “new” if construction or
"Construction commenced after the
%ction 112(e) deadline. The section
112(e) deadline is the scheduled date for
“Suing a national MACT standard
plicable to thosa emission units.

The proposed rule would require
owners or operators of new and existing
sources covered by 112(j) to apply for
case-by-case determination of MACT
emissions limitations by the permitting
authori(?-. Section 63.53 specifies the
required contents of these applications.

Permitting authorities would
determine MACT emission limitations
for emission units based on principles
established in §63.56 and a more
detailed guidance document titled
“Draft Guidelines for MACT
Determinations,” which the EPA is
making available today for comment.
(The Draft Guidelines are also available
through the National Technical
Information Service, 5285 Port Royal
Road, Springfield, Virginia 22161, or at
(703) 487—4650. The NTIS document
number is PB93-183283). Comments on
the Draft Guidelines should be
submitted together with comments on
today’s rule. The Draft Guidelines
contain procedures for evaluating
whether a control technology is
consistent with the minimum
requirements established in section
112(d) of the Act. Because section
112(j)(5) requires that case-by-case
MACT determinations be “equivalent to
the limitation that would apply to such
source if an emission standard had been
promulgated in a timely manner under
subsection (d),” EPA believes that
consideration of the Guidelines is a
crucial component of the 112(j) case-by-
case MACT determination process.

Permits for new and existing sources
subject to section 112(j) would have to

contain the elements listed in § 63.54(c).

(Today’s proposal includes
requirements-for the substantive terms
of permits and the content of permit
applications because the operating
permits rules do not include similar
requirements).

Existing major sources would be
required to comply with their MACT
emissions limitations by the date set by
the permitting authority, which can be
no more than three years after permit
issuance. New sources would have to
comply with their MACT limits at
permit issuance.

Under other federal or state
regulations, many new sources covered
by section 112(j) will be required to
obtain approval of the design of their
hazardous air pollutant control
equipment prior to construction.
Preconstruction approval will be
mandatory for: (1) New sources that are
subject to forthcoming regulations
implementing section 112(g) of the Act,
and (2) new sources in states that
require operating permit issuance or
revision prior to construction.

For new sources not required to
undex?o preconstruction review, states
may elect to provide a preconstruction
MACT determination process
containing elements set out in § 63.54,
Procedures for incorporating such
emission limitations subsequently into
operating permits are described in
§ 63.55. Another voluntary option for
these sources is to obtain an operating
permit or permit revision prior to
construction, so long as the State’s sart
70 operation permit program provides
for that option.

Finally § 63.57 of today's proposal
establishes requirements for complying
with a 112(d) standard that is
promulgated subsequent to a case-by-
case MACT determination under 112(j).

The term “emission unit” in the
proposed rule corresponds to the term
*“source” in section 112 of the statute,
EPA has chosen to use “emission unit"
rather than “source” to avoid creating
any misperception that the section
112(j) rule could somehow constrain the
Agency’s flexibility to define source in
other rulemakings under section 112,
including national MACT standards for
each source category to be issued under
subsection (d) or (h).

II. Background Discussion

A. Clean Air Act Amendments. Section
112

The Clean Air Act amendments of
1990 (Public Law 101-549) contain
major changes to section 112 of the Act
pertaining to the control of hazardous
air pollutant (HAP) emissions. Section
112(b) includes a HAP list that is
composed of 189 chemicals, including
172 specific chemicals and 17
compound classes, Section 112(c)
requires publication of a list of source
categories and subcategories of major
sources emitting these HAPs, and of
area sources warranting regulation.
Section 112(d) requires promulgation of
emission standms for each listed
source category or subcategory
according to a schedule set forth in
section 112(e).

B. Clean Air Act Amendments.
Provisions for Equivalent Emission
Limitation by Permit

1. General Requirements of Section

" 112(j)

The amendments to section 112
include new section 112(j). This section
is entitled “Equivalent Emission
Limitation by Permit.” Subsection
112(j)(2) of the Act provides that section
112(j) applies if EPA misses a deadline
for promulgation of a standard under
112(d) established in the “source
category schedule for standards”;
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In the event that the Administrator fails to
promulgate a standard for a category or
subcategory of major sources by the date
established pursuant to subsection (e)(1) and
(3), and beginning 18 months after such date
(but not prior to the effective date of a permit
program under title V), the owner or operator
of any major source in such category or
subcategory shall submit a permit
application.

The owner or operator of a major
source subject to the provisions of
section 112(j) is required under
subsection 112(j)(3) to submit a
complete permit application 18 months
after the missed promulgation deadline;

By the date established by paragraph (2),
the owner or operator of a major source
subject to this subsection shall file an
application for a permit.

Subsection 112(j)(3) also requires that
EPA must establish requirements for
permit applications, including content
and criteria for the reviewing agency to
determine completeness. In addition,
subsection 112(j)(3) provides that if the
reviewing agency deems the application
incomplete, or disapproves the
application, then the a;g;licant has up to
six months to revise and resubmit the
application.

ubsection 112(j)(5) establishes a
requirement for case-by-case MACT
determinations:

The permit shall be issued pursuant to title
V and shall contain emission limitations for
the hazardous air lgtl:llutxmts subject to
regulation under this section and emitted by
the source that the Administrator (or the
State) determines, on a case-by-case basis, to
be equivalent to the limitation that would
;gglty);: such toulsx:o o:lf an emiulion standard

n promulgated in & timely manner
under subsection (d). £

Subsection 112(j)(5) also establishes
compliance dates:

No such pollutant may be emitted in
amounts exceeding an emission limitation
contained in a permit immediately for new
sources and, as expeditiously as practicable,
but not later than the date 3 years after the
permit is issued for existing sources or such
other compliance date as would apply under
subsection (i),

If the applicable criteria for voluntary
early reductions, established under
section 112(i)(5), are met, then this
alternative emission limit satisfies the
requirements of section 112(j), provided
that the emission reductions are
schieved by the missed promulgation

ate.

In the event that EPA promulgates a
given MACT standard for the applicable
source category before the permit
application is approved, the permit
must reflect this standard, not the case-
by-case MACT determination, and the
source shall be required to comply by

the date provided under subsection (i).
In this case, the owner or operator of an
existing source has no more than 3 years
to comply, and the owner or operator of
a new source must comply immediately
upon issuance of the permit. However,
under section 112(i)(2) any new source
that commenced construction or
reconstruction between proposal and
promulgation of the MACT standard
may elect to comply with the pro
standard for three years in lieu of the
promulgated MACT standard, if the
promulgated MACT standard is more
stringent than the proposal.

In the event that EP::&romulgates a
given MACT standard after the permit
containing case-by-case emission limits
is issued, section 112(j)(6) allows a

longer compliance period:

If the Administrator promulgates a
standard under subsection (d) * * * after the
date on which the permit has been issued,
the Administrator (or the State) shall revise
such permit upon the next renewal to reflect
the standard promulgated by the
Administrator providing such source a
reasonable time to comply, but no longer
than 8 years after such standard is
promulgated or 8 years after the date on
which owmwcelsﬂntmquhedtocm;?ly
with the emissions limitation established by
paragraph (5), whichever is earlier.

2. Definition of Emission Unit and
Applicability of New Source MACT

MACT determinations must be made
on a wide variety of emitting equipment
at major sources in different source
categories. Today's proposed rule
defines “emission unit” in a way
designed to allow States broad
flexibility in designing case-by-case
MACT emission limitations. This
flexibility is essential because of the
variety of source categories, diverse in
size and complexity, which may be
subject to 112(j). A narrower definition
of “‘emission unit" would make it
difficult for States to tailor MACT
determinations to tl;a equipment
specifictoa cular source cat 5

One approachparuthe EPA consideerggfy
but rejected, would be to require new
source MACT only on those emission
units that are in and of themselves
“major” at a major source—i.e. those
emission units at @ major source which
themselves emit at least 10 tons per year
or more of a single HAP, or 25 tons per
year or more of a combination of HAPs,

Prior to a missed promulgation
deadline, through section 112(g) the
statute clearly requires new source
MACT only on constructed or
reconstructed major sources, Any other
equipment added to an existing major
source would be a modification (unless
specifically exempted from regulation

—

by 112(g)), and would be subject to
existing source MACT levels of contro],
However, the language of section 112(j)
is somewhat different from that of
112(g). Section 112(j) does not specify
that new source MACT is only
applicable to new major sources.

e EPA believes that the standards
developed through section 112(j) must
anticipate and reflect the likely
requirements of section 112(d) and
112(h). The basis for the applicability of
new source MACT selected is the
section 112(j)(5) requirement that case-
by-case MACT standards must be:

“emission limitations for the hazardous &t
pollutants * * * emitted by the source that
the Administrator (or the State) determines,
on a case-by-case basis, to be equivalent to
the limitation that would apply to such
source if an emission standard had been
promulgated in a timely manner under
subsection (d).”

As discussed in section L.C. (below) of
this preamble, it is the judgement of
EPA that 112(j) case-by-case MACT
standards must require new source
MACT to be applied to those same
sources to w. a standard
promulgated under section 112(d)
would apply new source MACT.
Therefore, it is necessary to determine
what entity is considered a new source
under section 112(d) for the purpose of
implementing MACT standards,

ion 112(a) provides that “new
source” shall mean a “stationary sourcs
the construction or reconstruction of
which is commenced after the
Administrator first proposes regulations
under this section lishing an
emission standard applicable to such
source.” Section 112(a)(3) gives
“stationary source" the same meaning
as under section 111(a), i.e, any new
“building, structure, facility, or
installation”; thus the term stationary
source clearly includes both major and
area sources under section 112(a)(3).
Section 112(d) requires MACT
standards to be set for “‘sources,” and
“‘sources” can be both major and area.
Once there is a 112(d) standard in plecé,
any new source will be d to meet
new source MACT emission limits, &8
defined by the standard. ‘

If, however, the language of section
112(g) is interpreted as dispositive s 0
whether new or exi source MACT
must be applied to any given increase in
emissions, new sources within the
definition in 112(a)(4) would escape
having to comply with new source
MACT under section 112(j). But if
MACT standard establishes a definitiod
of source that would apply to a unit
smaller than a “major source,” this
result would conflict with the
requirement for section 112(j) case-by-
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case MACT determinations to be
“gquivalent to the limitation that would
apply to such source * * *.” Yet under
this reading, although major sources
adding new non-major sources could
avoid new source MACT on those new
sources, if MACT is then set under
112(d) for area sources in that category,
any new area source would have to meet
new source MACT, This would be an
anomlous result. Therefore EPA today
proposes requiring new source MACT
on all constructed or reconstructed
gmission units.

The EPA today requests comment on
the desirability of requiring or not
requiring new source MACT on all new
emission units, and also specifically
requests comment on the question of
whether new source MACT should be
rsquired only on those emission units
that are in and of themselves ‘“major” at
2major source.

3. Subsequent Changes to a Major
Source

The EPA believes that section 112(j)
emission limitations apply to
subsequent changes made at.major
sources already complying with case-by-
case MACT limitations under 112(j),
where EPA has not promulgated a final
standard for the source category under
section 112(d). The EPA intends to
require, in subpart A of this part
(§63.5(b)(6)), that subsequent changes to
amajor source already complying with
asection 112(d) or (h) standard shall
comply with established MACT
emission limitations for the source to
which changes are made. Therefore
requiring subsequent changes to sources
tlready meeting case-by-case MACT
emission limitations under section
112(j) would satisfy the 112(j)(5)
statutory requirement that case-by-case
MACT determinations under 112(j) be
“squivalent to the limitation that would
&pply to such source if an emission
standard had been promulgated in a
timely manner under subsection (d).”

The EPA requests comment on this
épproach, as well as on the alternative
#pproach of treating 112(j) as a one time
permitting requirement applicable 18
months after EPA fails to set a relevant
MACT standard, and therefore requiring
subsequent changes at major sources
With 112(j) permits to comply only with
section 112(g),

C.Implementation Principles

In designing guidance for case-by-case
MACT determinations, the EPA’s
king is guided primarily by the need
or112(j) standards to be substantively
®uivalent to 112(d) MACT standards.
ubsection 112(j)(5) requires that a case-
y-case MACT determination be

“equivalent to the limitation that would
apply to such source if an emission
standard had been promulgated in a
timely manner under subsection (d),”
and subsection 112(j)(6) requires
eventual compliance with subsequently
promulgated 112(d) standards,
Consistency in standard-setting will
smooth a major source’s evantual
transition from compliance with 112(j)
to compliance with 112(d), making
implementation of toxics control easier
on both States and industry,

The EPA's other major goal in
establishing 112(j) requirements is to
achieve and maintain consistency across
section 112 programs. The EPA intends
for administrative and operational
requirements under 112(j) to be
consistent with the requirements of
section 112(g) rules for construction,
reconstruction, and modification of
major sources (to be proposed as
§§ 63.40 through 63.48 of this subpart)
and with the general provisions for
section 112 (established in subpart A of
this part). Section IV. A. of this
preamble discusses likely overlapping
requirements and major substantive
differences across these programs.

IIl. Summary and Rationale for
§§ 63.50 Through 63.57 of the Proposed
~ Rule

This section of the ?reamble isa

detailed discussion of the provisions of
the proposed rule. This discussion
outlines the rationale for the decisions
that were made, and describes other
options that were considered.

A. Section 63.50: Applicability
1. Section 63.50(a). Applicability

Paragraph 63.50(a) of the proposed
rule indicates that the intent of the rule
is to implement section 112(j) of the
Act. This paragraph indicates that 112(j)
applies to the owner or operator of a
major source of HAPs after the
“effective date of a title V program" in
each State, but not before May 15, 1994,

(a) Effective date of title V. The
meaning of “effective date of a title V
program” is indicated in the final
regulations for implementation of title V
of the Act. Under these regulations,
States are required to submit a permit

rogram for review by the EPA on or
gefore November 15, 1993. The EPA is
required to approve or disapprove the
permit program within one year after
receiving the submittal. The EPA’s
program approval date is termed the
“effective date.”

The effective date of title V permit
programs is defined in section 502(h) of
the Act, which says “The effective date
of a permit program, or partial or

interim program, approved under * * *
[title V] * * * shall be the date of
promulgation.” This definition is
incorporated into the operating permit
re%ylations as 40 CFR 70.4(g).

his language refers to two types of
title V programs: one type where the
EPA “approves” the title V program
under 40 CFR part 70 and another type
where the EPA “promulgates” a
program under 40 CFR part 71.
Programs "“approved” by the EPA under
part 70 will be developed by the State
or local area and submitted to the EPA
for agproval. The language in section
502(h) of the Act makes these programs
immediately effective upon EPA
approval. Programs “promulgated” by
the EPA under part 71 are anticipated to
be rare, and they occur only where a
State failed to submit a program,
submitted a program that EPA could not
approve, or has failed to adequately
administer an approved program. For
example, the EPA is required by section
502(d)(3) of the Act to promulgate and
administer a title V program if, by
November 1995, the EPA has not
approved the State program. The
language in section 112(j), because it
refers to the effective date of a title V
program in any State (and not by any
State), means that the program will
apply to both the EPA “approved” and
“promulgated’ programs,

The title V regulations provide for
approval of “interim” and “partial”
programs in certain limited
circumstances. The EPA believes that,
because partial programs must ensure
compliance with “all requirements
established under section 112
applicable to ‘major sources’ and ‘new
sources’,” and interim programs must
“substantially meet the requirements of
[title V], an interiin or partial program
would trigger the requirements of
section 112(j).

(b) Major source. Section 112(j)
applies only to an owner or operator of
a major source. Section 112(a)(1) of the
Clean Air Act defines major source as
any stationary source or group of
stationary sources located within a
contiguous area and under common
control that emits or has the potential to
emit considering controls, in the
aggregate, 10 tons per year or more of
any hazardous air pollutant or 25 tons

er year or more of any combination of
Eazardous air pollutants.

The determination of whether a
source is major is based on the source’s
“‘potential to emit’’, A source’s potential
to emit is based on its capacity to emit
hazardous air pollutants considering
federally enforceable limits on that
capacity. If a source’s potential to emit
is equal to or greater than 10 tons/yr of
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a single HAP, or 25 tons/yr of any
combination of HAPs, the source is a
major source. The EPA is currently
developing a rule to define a source’s
potential to emit for section 112
standards. This rule will also provide
ways for an owner or operator of a
source to establish voluntary, federally-
enforceable restrictions to limit the
source’s potential to emit below the
major source threshold. If a source
limits its potential to emit to below the
major source threshold it will not be
subject to the provisions of section
112(j) as long as the source maintains its
emission status.

The EPA specifically requests
comment on how area sources that
increase their emissions enough to
become major sources after the 112(j)
effective date should be treated under
112(j). The EPA is considering treating
these sources as existing major sources
as of the date that they achieve that
major source emissions threshold, but
treating any new source within the
major source as a8 new source for the
purposes of section 112(j).

4. Section 63.50(b). Relationship to State
and Local Requirements

Many State and local regulatory
agencies maintain regulatory programs
that involve toxic air pollutant reviews
for stationary sources. This paragraph
clarifies that the requirements of section
112(j) do not pre-empt any requirements
of these programs that are at least as
stringent as the proposed rule.

5. Section 63.50(c). Retention of State
Permit Program Approvel

Some States may not currently have
specific legislative or administrative
authority sufficient to establish the
regulations required by section 112(j),
Paragraph 63.50(c) requires that States
obtain such statutory authority as a
condition of retaining their part 70
permit program approval.

B. Section 63.51: Definitions

1. Terms Defined in the General
Provisions

A number of terms used in the
proposed rule will be defined for all of
40 CFR part 63 by the General
Provisions, to be contained in subpart A
of this <Fart The terms which will be
defined in the General Provisions
include:

Administrator

Effective date
Hazardous air pollutant
Major source

Permit program
Potential to emit
Relevant standard

Today's rule contains a definition of
“potential to emit" that is the same as
the definition in part 70. The EPA is
currently developing a definition of
“potential to'emit” to be included in
subpart A of this part. The EPA intends

- that if subpart A of this part is

promulgated befora today’s rule is
promulgated, the definition included in
subpart A will be included in the final
rule implemeriting section 112(j) of the
Act, The EPA requests comment on the
definition of “potential to emit" for the
purposes of this rule.

2. Terms Related to Maximum
Achievable Control Technology

Definitions for the following terms
related to levels of control technology
are included in §63.51 of the proposed
rule:

Maximum Achievable Control

Technology
Control Technol
Maximum Achievable Control

Technology (MACT) Floor
Maximum Achievable Control

Technology (MACT) Emission

Limitation for Existing Sources
Maximum Achievable Control

Technology (MACT) Emission

Limitation for New Sources

The basis for all of these definitions
is statutory language contained in
section 112(d) of the Act. The term
“maximum achievable control
technology’' appears only in section
112(g) of the Act, and does not appear
elsewhere in section 112, There is,
however, considerable legislative
history indicating that this term refers to
the level of control required by section
112(d) emission standards. This term
was used in this context in the House
Bill, H.R. 3030. For purposes of the
definitions in the proposed rule, the
EPA assumes that “maximum
achievable control technology” is a
reference to the “maximum degree of
reduction in emissions” language
contained in section 112(d)(3). The
minimum control technology
requirements of section 112(d), often
referred to as the “MACT floor” are
cited a number of times in the proposed
rule. To avoid repeating these
requirements each time, the regulation
includes a definition of “MACT floor,”

3. Terms Affecting the Extent of
Coverage by Maximum Achievable
Control Technology

The following terms are used to
describe equipment subject to a MACT
determination:

Emission point
Emission unit
New source

An “emission point,” in this
regulation, is defined narrowly to refer
to any individual point of release to the
atmosphere. Howaver, an individual
MACT determination will often be mada
at once for a number of emission points,
The term “emission unit” is used to
refer to the collection of all emission
points considered when a MACT
determination is made.

The term “new source” refers to an
emission unit for which construction or
reconstruction is commenced after tha
section 112(e) scheduled deadline for a
relevant standard, or after proposal of a
relevant standard under section 112(d)
of the Act, whichever comes first. “New
source” is defined in Clean Air Act
section 112(a)(4) as follows:

‘% ® * a stationary source the construction
or reconstruction of which is commenced
after the Administrator first proposes
regulations under this section establishing an
emission standard applicable to such
source.” g

Section 112(j) requires States to
establish case-by-case MACT limitations
where EPA has failed to promulgate a
relevant standard, and there may be
instances where a 112(j) MACT
limitation is required for a source
category for which a standard has not
yet been proposed under section 112(d).
Since 112(j)(5) refers explicitly to case-
by-case standards for new sources, the
EPA has determined that the Act did not
intend that the EPA'’s failure to propose
a standard implies that no sources in
that source category, no matter what the
date of construction, could ever be
considered “new."” The EPA has
therefore selected the 112(e) scheduled
deadline as the date, under a 112(j) case-
by-case MACT determination, most
closely equivalent to the 112(d)
proposal date for the purposes of
defining “new source,” because had
EPA met the schedule in setting a
standard under 112(d) the proposal
could not have been any later than the
date in the schedule. The EPA requests
comment on this determination of what
sources should apply new source MACT
under 112(i).

4. Federally Enforceable

The Subpart A General Provisions
will include a definition of “federally
enforceable” which lists the types of
limitations and conditions that are
considered federally enforceable. The
EPA believes that, for purposes of
Subpart B requirements, this definition
should contain additional language to
ensure that the case-by-case
determinations are practically :
enforceable. A more detailed discussion
of EPA’s rationale for this determination
is contained in section IILE, of this
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preamble. Section 63,51 includes a
definition of *“federally enforceable”
that incorporates these concepts. The
EPA requests comment on this
definition.

C. Section 63.52: Requirements for
Existing Sources

Section 63.52 of the proposed rule
requires that case-by-case MACT
determinations for existing sources be

made through the title V permit process.

The overall process for case-by-case

MACT determinations for existing
sources is shown in Figure 1. The owner
or operator of an existing major source
must submit a permit application
containing case-by-case MACT
demonstrations for all emission units in
a source category not later than 18
months after the missed promulgation
date for that source category. The State
must then review and approve or
disapprove the permit in accordance
with the procedures and principles set
out in part 70 and in § 63.55 of this

proposal, and, EPA suggests, in
accordance with the procedures and
principles set out in the case-by-case
guidance. Section 63.52(c)(1) of the
proposal implements the requirement in
section 112(j)(4) of the Act that ifa
source’s permit application is
incomplete or disapproved by the
permitting authority, the source has up
to six months to resubmit and meet the
requirements of the permitting
authority,

BILLING CODE 8580-30-M
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CASE-BY-CASE MACT DETERMINATION PROCESS FOR EXISTING SOURCES

 After Title V Effective Date? —_—>No - 112J Does Not Apply

v Yes

Eource Must Comply with Existing Source 112J Requirements |

Owner/Operator Conducts Existing Source MACT Analysis
and Selects Control Technology
|

y

FOwner/Operator Submits MACT Application to State |
i as Part of Application for Permit Revision I

l

Y

[ Permit Application Must Contain at Least Same Contents
{as MACT Application Would

|
it AR

| Part 70 Review Process (including Public Review) !

#

| State Issues Permit |

|

Y

\l Source Applies Controls |




Federal Register / Vol. 58, No. 132 / Tuesday, July 13, 1993 / Proposed Rules 37785

For existing sources, the permitting 505" (section 112(j)(4)) and issued provide for a different process.
authority at its discretion may require “‘pursuant to title V** (section 112(j)(5)). However, an alternative process for
compliance as expeditiously as s conflicts with a requirement for making these determinations would not
practicable, but within no more than preconstruction review for new sources  necessarily yield federally enforceable
three years from permit issuance. In subject to only section 112(j), because conditions. The procedures set forth in
sddition the permitting authority may title V does not give EPA discretion to § 63.54 contain the elements EPA
glow an extra year, on a case by case require applications for sources newly  believes to be necessary for a federally
basis, where necessary to the subject to the title earlier than 12 enforceable preconstruction MACT
installation of controls. The EPA months after commencing operation. determination. The EPA solicits
believes that this approach is consistent (Section 503(c)). Because the part 70 comment on these minimum
with section 112(j)(5) which requires permit must be issued within 18 months procedures, and in particular whether
that MACT standards must ensure of the application, it could be up to 30  different criteria are appropriate.
compliance “, . . immediately for new months after operation before section As discussed below, gtates ma
sources and, as expeditiously as 112(j) requirements would be further enhance this process to allow for
practicable, but not later than the date  incorporated into the title V permit. incorporation of the MACT
three years after the permit is issued for As noted above, the EPA believes that determination by administrative
existing sources or such other sources subject to case-by-case MACT amendment.
compliance date as would apply under  determinations should undergo The EPA believes that section 112(j)
subsection (i).” preconstruction review. While in some ialoue dof:fi notl rov}de th% futhority to
; : N cases States ma uire review under mpose federally enforceable restrictions
D. Segon g%gz;"mg‘g‘wco’}te"{ the part 70 prog{'ar;q to occur in the that could implgment case-by-case
for a Case-by-Case rmination preconstruction phase, the Act doesnot MACT determinations. The EPA solicits
Section 63.53 of the proposed rule authorize EPA to mandate this result. It comment on whether States should have
describes the informatlon the owneror  follows that, while title V is sufficiently the option of submitting, for approval
operator is required to provide withan  comprehensive to handle the section under section 112(1), programs
spplication for a MACT determination.  112(j) review process for existing establishing administrative review
ese information requirements are sources, it is not broad enough in its rocesses that would allow the
designed to identify the emission units mandatory coverage to implement mposition of federally enforceable
tobe controlled and to demonstrate that  section 112(j) for new sources. However, MACT determinations. The EPA
the selected control technology for those EPA believes that the preconstruction proposed a rule under section 112(1) of
unltg is consistent with or exceeds the review requirements of section 112(g) the Act on May 19, 1993 (58 FR 29296),
uirements of the statute. Further will be applicable to many new sources  This proposal set forth the criteria for
in ormation on the uses of this subject to 112(j). For example, approval of state programs to implement
informghon are described in the Draft construction of all new major sources, e requirements of section 112, This
Guidelines for MACT Determinations. and all new sources constructed as part  proposal did not specifically address

E. Section 63.54: Preconstruction of a modification of an existing major aap(})roval of state programs establishing

source, would require preconstruction federally enforceable preconstruction
Pr;cee:iures f or.New Seyteas review under s%on 112(g). States also  review processes for section 112(j).
e (lm 112(j), when read together have the option of establishing an However, such programs could be
“"M title V, presents certain ambiguities acoelerates voluntary administrative approved under section 112(1) without
Wl ch must be resolved in this process for preconstruction review of difficulty wherever they could be shown
g”mkm& Section 112(j) requires case~ pew sources subject to section 112(j), to  to be at least as stringent as section
y-case determinations of MACT for cover those sources not subject to the 112(j) requirements.
16w as we_ll as existing sources. Section requirements of 112(g). EPA is strongly The majority of new sources subject to
112()](5}‘d1re_cts that case-by-case MACT recommending to States that they 112(j) will be subject to section 112(g)
Isto be “equivalent to the limitation provide these procedures, preconstruction review requirements
that would apply to such source if an As an alternative to relying on the prior to filing their permit applications
emission standard .had been preconstruction review procedures of under part 70. The overall process for
promulgated in a timely manner under  section 112(g) for new major sources, MACT determinations contained in
‘“bs_edifm (d).” The timing for EPA considered relying on the language §63.54 of the proposed rule is shown in
#pplication to new sources of any of section 112(i)(1) to require Figure 2, For those sources not subject
:‘ﬂﬂd&{d promulgated under section preconstruction review of new sources  to preconstruction review under 112(g),
12(@) 18 in turn articulated in section under 112(j). However, section 112(i)(1) the optional review process begins with
112(i)(1), which prohibits the requires preconstruction review only for & MACT analysis by the owner and
Wnstmchop of a new major source or new major sources and therefore adds operator. This MACT analysis should be
Teconstruction of an existing major nothing to the preconstruction review consistent with the Guidelines for
;0111‘08 except where there has been a requirement applicable under 112(g). MACT Determinations (hereafter
dermination that the construction or  EPA solicits comment on its decision to  referred to as the Guidelines), including
rconstruction will meet the MACT rely on the preconstruction review general principles described in
m}llldard. ' regzicﬂmmenm of 112(g) in this proposal.  §63.56(b). The owner or operator
p owever, the timing of this on 63.54 of today’s proposed rule provides an application for a MACT
stermmatiqn for new sources under describes an optional preconstruction determination to the reviewing agency
Section 112()) is different than the review process for new sources not (generally a State or local agency to
ing required by the statute for required to undergo preconstruction whom authority for implementation of
¥clion 112(d) standards. Section 112(j)  review under 112(g). States need not the program has been delegated).
';!;:_1{’98 that the permit containing the  provide this additional preconstruction  Requirements for the contents of this
“rovl y-case determination of MACT be  review opportunity. Moreover, since the application are outlined in the
o ewed and approved or disapproved Elroconstruction review process set forth Guidelines and in § 63.53. This
rding to the provisions of section §63.54 is optional, States may application for a MACT determination
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is then evaluated by the reviewing MACT Approval containing certain Approval are described in §§63.54 (d)
agency according to procedures basic elements described in § 63.54(c). through (h).

described in §63.54(€). If approved, the Provisions dealing with compliance BILUNG CODE £560-50-M

reviewing agency will issue a Notice nf  with the requirements of the Notice of
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ADMINISTRATIVE PROCESS FOR NEW SOURCES

After Title V Effective Date? —~— > 112(j) Does Not Apply_:
3 ¥ yes
0wner/OpeFator Conducts

New Source MACT Analysis |
and Selects Control Strategy (1) |

-

Preconstruction Permit ' no f Preconstruction | Review Deferred until
Revision Required ; - | Review? (2) | p»-| Title V Revision
l - J

by State?
yes v yes

Owner/Operator Submits 112(j) Review :
MACT Application to Process (3) !
State as Part of !
Application for | v v
Permit Revision

: : f
—r ' Source Commits to |———#=' Eventual Part 70 |
Review Decision i no | Review Process |

: |
Part 70 Permit Z
Review Process ' yes '

' Administrative Title V Source Revises ’

Permit Amendment Title V Permit

State Issues Permit

|

New Source |
Begins Operating |

(1) Control Strategy Must Be Adopted
Irrespective of Review Status

() Preconstruction Review May be
Required under 112(g) for Some Sources
or May Occur at the Applicant's Request

(3) 112(j) Review Process Detailed in Figure 2a

Figure 2.
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112(J) REVIEW PROCESS FOR NEW SOURCES

Owner/Operator Submits MACT Application |
to State for 30-Day Review

. g
Is MACT Application Complete?

+ yes

State Has 60 Days to Review |

v «— | Source Has 30 Days

?
Approval’ ——n—o—> to Resubmit

yes

State Issues Preliminary Notice of MACT Approvi]'
I

Y

45-Day Public Review Period

Y

State Issues Notice of MACT Approval l

Figure 2a
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The EI?A believes that there are

to preconstruction review for sources
subject to 112(j). Preconstruction review

State's control determination prior to
construction. This minimizes the
possibility that initial control
technology installed by a source in
anticipation of a 112(j) new source
MACT determination will need to be
replaced in order to comply with the
eventual requirements of 112(j) as well
as the subsequent 112(d) MACT
determination. The EPA’s past
experience in enforcing air quality

would be very difficult to require
substantial changes in the design of
equipment once it is in place. Therefore
the EPA strongly urges States to

gstablish a preconstruction review
process for sources subject to the
requirements of 112(j). The EPA today
requests comment on the
imglementation consequences for 112(j)
and 112(d) when preconstruction

review is not required.

Another benefit of preconstruction
review is that a State can also require
compliance earlier than permit
issuance, If, under State law (through
section 112(1) delegation), a State wishes
lo enforce case-by-case MACT at startup
for new sources, then preconstruction
review is the avenue for enforcement of
such a requirement. The EPA today
specifically requests comment on thé
likely consequences of the lack of such
en enforcement mechanism at the
foderal level,

The EPA is, however, sensitive to the

oncern that preconstruction review
should not lead to unreasonable delays.
for sources not covered by 112(g)
Preconstruction requirements, § 63.54

ontains streamlined administrative
procedures which should ensure that
Lhe ;;rleconstruction review is done
quickly,

The process outlined in § 63.54 begins

th a 30-day completeness

intent to disapprove the application is
required. If an intent to disapprove is
issued, the owner or operator is given

e opportunity to provide further
information.

Section 63.54(b) establishes an
‘dministrative process for reviewing a
fquest by an owner or operator for a
MACT determination, If the
Ustermination is to be federally
tforceable, the proposed decision to

issuance of a notice containing all the
relevant ba und information about
the application and 45 days for the
public to comment on whether the
application should or should not be
granted. In order to expedite approval of
noncontroversial case-by-case MACT
determinations the proposed rule would
allow such determinations to be made
final following the close of the comment

eriod if no adverse comments have

n received. If adverse comments are

received a final notice must be
published either approving or
disapproving the application and
addressing the comments.

Today's proposal requiring public
review prior to approval of case-by-case
MACT determinations is consistent with
current EPA practice in other Clean Air
Act programs where federal
enforceability is required. For example,
40 CFR 51.161 requires a 30 day public
comment period for review of an
agency'’s proposed approval or
disapproval of a minor new source
permit. Similarly, in a 1989 rulemaking
EPA enumerated five criteria that must
be met before a State-issued operating
permit can become federally
enforceable. One of those criteria is that
the permit must be subject to public
review before issuance. This criterion
was described in the notice as being
consistent with the EPA’s current
practice for construction permits
codified at 40 CFR 51.161. (See 54 FR
27283, June 28, 1989).

Thus, the Aﬁency's current practice is
to require public review of decisions
required to be federally enforceable. As
stated by the Supreme Court in Motor
Vehicle Mfrs. Ass’n v. State Farm Mut.
Automobile Insurance Co. et al, 463
U.S. 27, 43 (1983), “an agency. changing
its course * * * is obligated to supply
a reasoned analysis for the change
beyond that which may be required
when an agency does not act in the first
instance,” In this case there is an
established practice of requiring public
review as a prerequisite to federa
enforceability. EPA proposes to follow
that practice in this case unless a more
compelling reason is identified for
either changing that practice or
deviating from it in this specific case.

As discussed above, the EPA is
proposing to require public review as a
prerequisite to federal enforceability of
case-by-case MACT determinations.
Comment is specifically requested
concerning whether public review
should be a prerequisite to federal
enforceability of case-by-case MACT
determinations, and if it should not,
what justification there would be for
deviating from established practice.

In § 63.51 of the regulation, EPA has
established a definition for federally
enforceable for application to section
112(j) MACT determinations. This
definition is based on the five criteria
for federal enforceability established in
40 CFR parts 51 and 52 (54 FR 27274).
Part of the criteria for conferring federal
enforceability to a State or locally
established emission limitation requires
the emission limitation to undergo soms
public scrutiny and be kept in
standardized files in EPA’s Regional
Offices. In addition, the emission

. limitation must be enforceable as a legal

and practical matter.

In United States v. Louisiana-Pacific
Corporation (682 F. Supp. 1122 (D.
Colo. Oct. 30, 1987) and 682 Supp. 1141
(d. Colo. March 22, 1988),) the court
ruled that permit conditions that
contained blanket emission limits (i.e.
tons/yr) were not enforceable as a
practicable matter because such
restrictions “* * * would be virtually
il;ldpossible to verify or enforce.” In
order to be federally enforceable,
operational or production limitations
including limitations on quantities of
raw material consumed, fuel combusted,
hours of operation, or conditions which
specify that the source must install and
maintain controls that reduce emission
to a specified emission rate or level,
must be imposed on the source in
addition to a blanket emission
limitation. These operation and
production limitations should be based
on the shortest practicable time period,
generally not to exceed one month. EPA
has taken the position that requirements
for a monthly limit prevents the
enforcing agency from having to wait for
long periods of time to establish a
continuing violation before initiating
enforcement action,

To ensure federal enforceability, the
owner or operator must at a minimum
be subject to monitoring, recordkeeping
and reporting requirements sufficient to
document the source’s compliance with
proper maintenance and operational
requirements. Because major sources
obtaining MACT determinations will
incorporate such determinations into a
title V permit, the regulations that are
the subject of this preamble have
included a requirement that the
monitoring, recordkeeping, and
reporting requirements required for a
case-by-case MACT determination be
consistent with the compliance
requirements contained in part 70. Part
70 requires monitoring, recordkeeping
and reporting sufficient to demonstrate
compliance with the emission
standard—as well as compliance with
maintenance and operational
requirements.
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EPA believes that consideration of the
part 70 compliance requirements within
the MACT determination process will
be much more efficient for both the
source and the reviewing agency. If the
public review process for the MACT
determination is substantially
equivalent to that which will be
required for a title V permit (under part
70 or part 71), the source would not
need to undergo another public review
of the compliance requirements to
assure that the requirements are
sufficient for the purposes of issuing the
titls V permit. In addition, consideration
of these requirements will prevent a
source from having to retrofit
monitoring equipment in order to obtain
a title V permit. States may also enhance
the preconstruction process by the
addition of a formal 45-day review
period and notice to affected States,
consistent with 40 CFR 70.8.

In addition to part 70 compliance
requirements, additional requirements
may need to be considered at the time
of the MACT determination. Section 114
of the Act directs EPA to require
enhanced monitoring and compliance
certifications for all major sources. For
the same reasons stated for considering
the part 70 compliance requirements,
the EPA believes that these section 114
enhanced monitoring and compliance
principles should also be considered at
the time of the MACT determination,
and enforced at start-up,

The end result of the administrative
review process for new sources is a
determination set forth in a document
that is termed a “Notice of MACT
Approval.” Requirements for this Notice
are provided in paragraph 63.54(c) of
the proposed rule. This Notice is
required to contain the emission
limitations, notification, operating and
maintenance, performance testing,
reporting, recordkeeping, compliance
dates, and any other requirements
needed to ensure that the case-by-case
MACT emission limitation will be met.

The Notice of MACT Approval serves
to provide the obvious mechanism for
federal enforceability of these
conditions in the interval between
initial operation of the new source and
the time the conditions are added to the
part 70 or part 71 permit,

The EPA recognizes that there are
cases for which sources would prefer to
minimize delays in the process,
particularly for operations which
change relatively frequently, and where
the owner or operator is willing to
control emissions from those changes
with technologies that could be
recognized as best available controls.
The EPA requests comment on further
procedures to achieve this goal.

The EPA is espociallt{l:xtxtemsted in
exploring suggestions the general
permit proco?::es. outlined in 40 CFR
70.6(d), be available for such situations.
The general permit may have
application for section 112(j)
determinations where the permitting
authority is able to make a presumptive
determination of MACT for a given type
of source, The general permit would
have to set forth the controls required by
part 70. Once the general permit is
issued, application of the MACT
determination at a particular source

. would involve merely a determination

that the source falls within the source
category covered by the general permit.

As discussed in the preamble to the
operating permit regulation, general
permits may be issued to cover discrete
emissions units at permitted facilities.
57 FR, at 32279, o a general permit
cannot be used to modify the terms of
an existing title V permit, it may be
issued to cover a change at an existing
plant, such as addition of a new MACT-
emitting unit, that would otherwise be
eligible to apply for a new individual
permit. In that case, the requirements of
the general permit could be
incorporated into the permit for the
facility at renewal.

The EPA solicits comment on the
approach to preconstruction review
described above. EPA specifically
solicits comment on whether 112(j) can
be interpreted to rev(}uim mandatory
preconstruction review for all new
sources.

F. Section 63.55: Incorporation of
Requirements for New Sources Into the
Operating Permit

Section 63,55 describes the
relationship of the MACT review
process for new sources to the operating
P m requirements pursuant to title
V of the Act amendments. The
requirements for title V permits,
contained in 40 CFR part 70, were
published on July 21, 1992 (57 FR
32250). For existing sources, the
approach to establishing an
administrative process for
determinations under section 112(j) of
the Act is to rely on the titla V review
process as the mechanism for
establishing MACT requirements. For
new sources, howsever, the EPA believes
that reliance on the title V permit
process may not be sufficient. First, the
title V requirements clearly do not
require a new “greenfield” plant to
apply for an operating permit until 1
year after the plant begins operation.
Because the title V permit must be
issued within 18 months of the
application, it could be up to 30 months
after commencement of operation before

—

section 112(j) requirements would be
incorporated into the permit. Second,
the title V ents do not ensure
that 8 MACT determination will be
conducted before construction. While iy
some cases States with title V programs
may require preconstruction reviews as
part of the operating permit process, this
will not always be the case.

Therefore, while for existing sources
the title V permit glmoese is sufficiently
comprehensive to handle section 112(j)
reviews, the EPA believes, based upon
the above considerations, that when the
title V process does not occur until after
construction has begun, new sources
should be subject to preconstruction
review. All new major sources and new
sources constructed as part of a
modification of an existing major source
will likely be subject to preconstruction
review under section 112(g), and the
proposed rule provides a mechanism,
optional with the State, for providings
preconstruction review process yiel ?
a federally enforceable determination o
MACT.

Regardless of the timing for
incorporation of 112'(1]) new source
determinations into the operating
permit, there are certain requirements
that apply. The title V permit must be
revised or issued according to
procedures set forth in §§70.7 and 708,
In addition, the permit must incorporate
compliance provisions of § 70.6. If,
during the EPA’s review of the section
112(j) determination, it becomes
apparent that the determination is notin
compliance with the Act, then EPA
must object to the issuance or revision
of that permit,

These requirements are obviously
satisfied either when part 70 requires
revision to an existing title V permit
prior to construction, or when the
permitting authority otherwise requires
incorporation of conditions into a title
V permit as a step in the section 112(j)
new source case-by-case MACT
determination process. However, even
where there is no formal incorporation
of conditions into a title V permit prior
to operation, subsequent additional title
V review may effectively be avoided if
the State’s section 112(g) or optional
112(j) process is “enhanced” to include
the important title V procedures,
thereby allowing for later incorporation
into the title V permit by administrative
amendment.

Section 70.7(d) of the operating
permits rule defines an “administrative
amendment” to include a revision that
“[ilncorporates into the part 70 permit
the requirements from preconstruction
review permiess authorized nm‘ii:l;! !131 :
EPA-approved program, provi a
such a program meets procedural
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requirements substantially equivalent to
those contained in §§ 70.7 and 70.8 of
this Part * * * and compliance :
requirements substanti uivalent to
those contained in § 70.6 of this part.”
This process of “enhancement” of
preconstruction procedures was
discussed in the preamble to the
operating permits rule in the context of
existing State new source review
programs (see 57 FR, at 32289), but was
not discussed in relation to section

112(j) because the procedures associated
with section 112(j) determinations had
not then been articulated. However, the
language of § 70.7(d)(v) would allow for
use of administrative amendments for

an enhanced nstruction review
process, and the EPA believes such use
is clearly within the intent of that
provision.

Enhancement of the preconstruction
review process may be partial only,
incorporating some elements of the
required part 70 review or compliance
provisions in the preconstruction
review process itself, with the
remaining elements accurring durin;
the title V process. For instance pubﬁc
review of the MACT determination that
meets the requirements of § 70.7(h) need
not be repeated at the time of
incorporation into the title V permit.
Howevaer, for the administrative
amendment procedures to be available
for determinations that have been
through an enhanced process, the
ﬁ;xblic, EPA and affected States must

ve had the opportunity to review all
aspects of the MACT determination,
including any compliance provisions
required under § 70.6. Thus, public
review during the preconstruction
review process would not suffice for
purposes of title V if the process did not
specify the application of compliance
provisions substantially equivalent to
those in § 70.6, including monitoring,
reporting, recordkeeping, and
compliance certification.

G. Section 63.56. MACT Determinations

As discussed previously, §§63.52 and
83.54 require MACT determinations,
sfter the effective date of a title V permit
Program in a State, for all HAP-emitting
équipment that is located at a major
source and is in a source category for
which the Agency has failed to
promulgate 8 maximum achievable
control technology (MACT) standard
under sections 112(d) or 112(h) of the
Clean Air Act within 18 months after
the date listed in the source category
schedule for standards. This section of
the preamble discusses the EPA’s
Proposed procedures for making these
MACT determinations. These
Procedures include technical review

procedures nieeded to establish a MACT
emission limitation and a corresponding
MACT control technology. In the
proposed rule, the overall ss for
MACT determinations is outlined in
§ 63.56. In addition to Mmpooed
rule, EPA is making av, le today a
draft document entitled Draft
Guidelines for MACT Determinations
under 112(j) (EPA-450/3-982-007). Thig
document will contain more details on
both technical and administrative
B phasis in the MACT
@ primary em
delines is on the procedures for case-

y-case MACT determinations when no
applicable MACT standard has been
?mgosed by the EPA. The procedures
or determinations after MACT
standards ha& been proposed are more

. strai

Section 63.56 reviews a number of
general principles that would govern
MACT detrt:ﬂnninations r\;lngr Iﬁ >

TOPOSE: e. In general, the 0se
}a)ca&?fby-caso MASCT determixx:aut;gn is
to develop technology-based limitations
for HAP emissions that the
Administrator [or a itting agency to
whom authority has delegated)
approves as equivalent to the emission
limitations required for the source
category if promulgated MACT
standards were in effect under section
112(d) or section 112(h) of the Act.

The EPA believes that if a MACT
standard has been proposed, but not yet
&romulgated. this proposed standard is

e best estimator of the Agency's final
action, and therefore should be
considered in establishing a case-by-
case MACT emission limitation, and
followed unless the State can
adequately support an alternative.
Accordingly, paragraph 63.56{a)(1)
requires that in the absence of a
supportable alternative, the selected
control technology should be consistent
with any such proposed standard. Of
course, where improved information has
become available since MACT proposal,
such information should be considered.

When no MACT standard has been

roposed, the proposed rule requires,

or a determination by the reviewing
agency, that the technology selected by
the owner or operator is consistent with
the overall requirements described in
section 112(d) of the Act.

Section 112(d)(3) of the Act describes
the general considerations for a MACT
determination. A MACT level of control
is “the maximum degree of reduction in

* emissions of the hazardous air

pollutants * * * that the Administrator,
taking into consideration the cost of
achieving such emission reduction, and
any non-air quality health and
environmental impacts and energy

requirements, determines is achievable
for new and existing sources in the
category or subcategory * * *.” This
paragraph of the Act continues to
describe a number of items that might
be considered in desi MACT
standards such as material substitutions,
enclosure of processes, capture and
control of emissions, design and work
practice standards, and operational
standards. In the proposed rule, this list
of items is included in the definition of
“control technology” in § 63.51 of the
proposed rule.

Section 112(d) also imposes certain
minimum ents on the
determination of “maximum achievable
control technology.” Collectively, these
minimum requirements are defined in
the proposed rule as the “MACT floor."

For new sources, the MACT floor for
a case-by-case MACT determination,
consistent with section 112(d), is the
level of control that is achieved in
practice by the best controlled similar
source, The EPA believes that the
legislative history of section 112
suggests that the "best controlled
similar source” could be located outside
of the United States. The definition of
MACT floor for new source MACT is
therefore not restricted to sources in the
United States, but could instead be
based on a technology known to be used
in practice on a similar source located
angwhem.

'or existing sources, the MACT floor
for the case-by-case determination,
consistent with section 112(d) of the
Act, is an emission limitation equal to
the av emission limitation
achieved by the best performing 12
percent of existing sources in the
category for categories or subcategories
with 30 or more sources, or the average
emission limitation achieved by the best
5 sources for categories with fewer than
30 sources. The MACT floor for existing
sources also takes into account sources
achieving the “lowest achievable
emission rate” as defined for the criteria
pollutant new source review program
under section 171 of the Act, and
excludes them from the floor
calculation, The EPA interprets the
“best performing 12 percent” to mean
the best performing 12 percent of
sources in the United States, because all
sources in each category are in the
United States. The phrase “in the
United States” is added to the existing
source MACT floor definition in order
to clarify that territories and possessions
of the United States are included.

“The EPA believes that when
information is available to define a
MACT floor, the case-by-case MACT
determination must take that
information into account. The EPA
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currently maintains a number of
databases that can be used as a resource
for information on available control
technologies, or to obtain data to
calculate the MACT floor. These
databases include the National Air
Toxics Information Clearinghouse
(NATICH), the Best Available Control
Technology/Lowest Achievable
Emission Rate (BACT/LAER)
Clearinghouse, and the Aerometric
Information Retrieval System (AIRS)/
AIRS Facility Subsystem (AFS).

The EPA requests comment on the
general principle that a “sufficient
effort” be made to determine the MACT
floor.

The EPA believes that in most cases
where 112(j) requirements are triggered,
the EPA will have collected a
substantial amount of information on
the source category. When it appears
that the 112(j) requirements will take
effect, the EPA intends to make
available any such information it has
collected. For example, the data
collection may be readily available in
EPA-proposed Background Information
Document (BID) for which a MACT floor
has been determined. The EPA believes
that for such cases it would be
reasonable to expect that such a BID
would be taken into consideration in
establishing a case-by-case MACT
emission limitation.

In other cases, the EPA may have
collected a great deal of information on
the industry but a BID will not be
available at the time of the 112(j) trigger
date. The EPA anticipates sharing its
information with interested parties. The
EPA believes that it is reasonable to
expect that a dialogue can be
established with affected industries and
States to review this information for
purposes of establishing a case-by-case
MACT emission limitation,

In other cases, the EPA may have
collected only qualitative information
on the types of control measures in
existence for a source category. Such
information would often be a good
starting point for evaluating control
options; in addition, such qualitative
information may sometimes indicate
which measures have been taken by the
best performing 12% of the industry.

The EPA expects that, in rare cases, if
any, the Agency will have collected
little or no information about a source
category that would be useful for the
purposes of implementing section
112(j).

en a MACT floor can be
determined, the proposed rule requires
that the control technology selected by
the owner or operator achieve an equal
or greater level of control than that
MACT floor. The owner or operator

should consider, in determining
whether to request approval of a control
technology achieving a level of control
greater than the floor, the cost, non-air
quality health and environmental
impacts and energy requirements of
achieving that level of control. (See
section 112(d)(2) of the Act)

When a MACT floor cannot be
determined, the proposed rule requires
a maximum degree of reduction in
emissions with consideration to the
cost, non-air quality health and
environmental impacts and energy
requirements. The MACT Guidelines
discuss methods for establishing a case-
by-case MACT emission limitation
under these circumstances. These
methods are patterned after similar
guidelines for best available control
technology (BACT) determinations
under criteria pollutant permitting
programs.

A significant issue for this rulemaking
is how to avoid placing unmanageable
information-gathering %urdens on
sources and permitting authorities—
while still ensuring that emissions
limitations under 112(j) are equivalent
in stringency to MACT standards that
the EPA would have issued. The EPA
specifically requests comment on how
to better define the “available
information” that, at a minimum, an
owner or operator must use to document
a MACT floor finding and to select a
MACT candidate. EPA also requests
comment on the definition of “‘available
information" that, at a minimum, a
permitting authority must consider in
determining emission limitations for
new and existing sources under this
rule.

Section 63.56(c) establishes the
requirement that the permitting
authority submit summary information
pertinent to the MACT application to an
EPA-established nationaf database. The
EPA requests comment today on
whether approval or disapproval of a
MACT application can be tied to
submission of such data to the national
database.

H. Section 63.57: Requirements After
Promulgation of a Subsequent Standard
Under 112(d)

Section 63.57 of the proposed rule
sets out requirements for incorporating
subsequent standards into an operating
permit after the owner or operator has
submitted a permit application for a
112(j) case-by-case MACT
determination, or after a case-by-case
MACT determination has been made
under section 112(j). Section 63.57
implements the specific requirements of
subsection 112(j)(6) of the Act.

Section 63.57 provides, as required in
the Act, that if the EPA promulgates a
112(d) standard for a source category
before approval of a 112(j) permit
application for a source in that source
category, then the permit must reflect
the 112(d) standard. New sources must
comply upon startup with the 112(d)
rule except that, if the MACT standard
is more stringent than the proposal,
source commencing construction or
reconstruction between proposal and
promulgation may comply with the
proposal for 3 years, then meet the final
MACT standard.

If EPA promulgates a 112(d) standard
after issuance of a 112(j) permit for e
source in the relevant source category,
then the permit must be revised upon
renewal to reflect the 112(d) standard.
However, the compliance period must
be no longer than a total of eight years
from the initial 112(j) compliance dats,
or the 112(d) promulgation date,
whichever is earlier.

Paragraph 63.57(c) clarifies a State’s
responsibilities when a case-by-case
MACT standard is more stringent than
a subsequent 112(d) standard, and a
permit containing that case-by-case
standard has been issued. In that
instance, the State is not required to
revise the permit to reflect the less
stringent 112(d) standard, but may
presume that the more stringent case-by-
case determination satisfies the
requirements of both 112(j) and 112(d).
The EPA believes that nothing in
section 112 of the Clean Air Act requires
pre-emption of these more stringent
State standards.

IV. Discussion of the Relationship of the
Proposed Requirements to Other
Requirements of the Act

A. 112j, 112g and 112d: Overlapping
Requirements

States and sources implementing the
requirements of section 112 of the Clean
Air Act need to understand the
potentially complex relationships
among several interlocking provisions.
The EPA is currently contemplating
different interpretations of the
relationship among the requirements of
section 112 (d), (g) and (j).

Internal Consistency

As discussed in section ILC. of this
preamble, EPA’s primary goal is to
create as seamless a web as possible
between case-by-case MACT
determinations under 112(j) and
implementation of subsequent 112(d)
standards for those same source
categories. In addition, the Agency
desires to rationalize the 112(j)
provisions with the 112(g) provisions
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requiring case-by-case MACT
determinations for constructed,
constructed, and modified major

the substantive requirements of 112(j)
and 112(d), the EPA intends to ensure
the greatest possible operational
consistency among section 112 (d), (g),
and (j) provisions.

One fundamental principle guiding
ths design of all three programs is that
substantive control requirements under
112(g) hold only until the requirements
ofa 112(j) or 112(d) standard become

sffective date of a 112(j) case-by-case
MACT determination or a 112{d) MACT
standard, the control requirements of
section 112(j) or section 112(d)

supersede the control requirements of
section 112(g).

The EPA considered an alternative
gpproach, i.e. the finding that 112(g)
governs all changes and additions of
new emission units at existing sources
whether or not a 112(d) or (j) standard
exists, The EPA rejected this approach
for reasons enumerated below.

on both approaches.
One rea‘;on for rejecting the approach

that 112(g) control extends to sources

covered bgauz(d) or 112(j) standards is

that it leads to the conclusion that many
new sources within the section 112(a)(4)
definition of new source would forever
escape having to apply a new source
MACT level of control. Such an
Interpretation is in conflict with the
le%\;icrements of section 112(d).

tion 112(a)(4) defines & new source

ot reconstruction of which is

twmmenced after the Administrator first
pro%oses regulations under this section
sstablishing an emission standard
tpplicable to such source,” Thus, once
tstandard has been set under section
112(d), any new source will be subject
lonew source MACT. Moreover, under
section 112(a), a “stationary source” can
b “major” (112(a)(1)) or “area”
(112(2)(2)). The MACT standard will
define the portion of a facility that is
tonsidered & “source” for the purposes
ofthe particular standard.

Section 112(g) applies to construction,
Econstruction, or modification of major
Sources, and in many cases will have an
dfoct on sources earlier than section
112(d) or (j) standards. However, section
112(g) only requires new source MACT
2 new major sources, and considers
iy other new emission unit to be a
Todification of an existing major
Surce, As a “modification,” such a new
#mission unit will be required to apply

for existing source case-by-case MACT
determination under 112(g). Therefore if
112(g) were to constrain the application
of a subsequent 112(j) or 112(

standard, many new emission units
under the 112(a)(4) definition of “new
source” would never be required to
comply with new source MACT.

In addition, under 112(g) a new
emission unit might not even be
required to meet an existing source
MACT level of control. Section 112(g)
allows for modifications to either: (1)
Comply with a case-by-case “existing
source” MACT determination under
112(g); (2) offset emissions increases in
lieu of applying 112(g) existing source
MACT requirements; or (3) if its
emissions were below 112(g) de
minimis levels, not be subject to eny
control requirements at all. The EPA
believes that 112(g) thus provides major
sources with a great deal of needed
flexibility before 112(d) or (j) standards
are set; but that once those standards are
in place the Act intends that these
sources must comply with the specific
requirements of those standards.

Finally, the interpretation that 112(g)
governs the addition of new equipment
at major sources to which 112(d) or (j)
standards already apply has some
anomalous implications. One exampls
would be a new emission unit whose
emissions are below 112(g) de minimis
levels for a particular hazardous air
pollutant. If that emission unit were
added to a major sourcs, it would be
exempt from the requirements of 112(g),
but would be required to apply new
source MACT control under 112(j).
Howevaer, if that emission unit were not
below 112(g) de minimis levels, it
would be required to comply with
112(g). If 112(g) requirements limit the
application of 112(j), then the source
would be required to apply existing
source MACT. In this instance, a smaller
emission unit would be required to
control more stringently than a larger
emission unit.

Another example of anomalies
resulting from this reading of the statute
would be a 112(d) standard that sets
new source MACT for new area sources
in a source category. Under this reading,
major sources adding new sources could
avoid new source MACT, but any new
area source would have to meet new
source MACT. Again, a smaller unit
would be required to control more
stringently than a larger emission unit.

Therefore EPA believes that the
substantive control requirements of
112(g) are pre-empted by the
requirements of a relevant 112(j) or
112(d) standard.

Administrative Consistency -

Voluntary administrative procedures
for new sources under 112(j), as
outlined in § 63.53 of the proposed rule,
are intended to be analogous to
administrative requirements to be set
out for modified, constructed, and
reconstructed sources under section
112(g) of the CAA, which will be
proposed in §§ 63.40 through 63.48 of
this subpart.

Figure 3 illustrates the link between
the voluntary section 112(j)
preconstruction review process and
section 112(g) administrative
requirements. Although the EPA
believes that section 112(j) does not
provide authority for preconstruction
review of all new sources, the EPA
strongly believes, as a matter of lpolicy.
that the administrative process for gglv:rl
major sources or existing sources adding
new equipment should be the same
regardless of whether the 112(j) effective
date has passed.

Before the 112(j) effective date, such
sources will be required to make a case-
by-case MACT determination under
112(g). After the 112(j) effective date,
these sources will be required to make
a case-by-case MACT determination
under 112(j). In cases where 112(g) and
112(j) substantive control requirements
differ, the more stringent 112(j) controls
will in effect apply. However, these
sources will only be subject to
preconstruction review under 112(g).
Sources eppying for preconstruction
approval under 112(g), but who will be
subject to 112(j) new source MACT,
need to know this before they construct,
in order to install the right equipment,

In addition there will be sources, such
as some new emission units added to an
existing major source, that may not be
covered by 112(g), but who will be
required to install new source MACT
under 112(j). For example, an owner/
operator may intend to make an offset
showing that would avoid a case-by-
case MACT determination under 112(g).
Or a new unit’s emissions may fall
below a 112(g) de minimis level for a
specific pollutant. In both of these cases,
the owner/operator will need to know in
advance of a missed promulgation date
that they will be required to install new
source MACT under 112(j). Without a
preconstruction review process, there is
no way to ensure that new sources not
covered by 112(g) will know whether
they are complying with 112(j)
requirements until up to one year after
they have already commenced
construction.

Therefors, anyone planning to
construct a new major source, or any
existing major source planning to install




37794

Federal Register / Vol. 58, No. 132 / Tuesday, July 13, 1993 / Proposed Rules

e

a new emission unit after a scheduled
promulgation date for a source category,
is strongly encouraged to undergo
preconstruction review under 112(j), in
order to provide some certainty as to
required new source controls prior to
construction.

The EPA specifically requests
comment on the desired relationships
between the 112(g) and 112(j)
administrative processes in regard to
preconstruction review, and on the
policy implications of a voluntary
preconstruction review process.

B. Section 112(1) Delegation Process

Under section 112(1) of the Act, States
have the option of developing and
submitting to the Administrator a
program for im})lementing the
requirements of section 112, including
section 112(j). The EPA proposed rules
for the implementation of section 112(1)
on May 19, 1993 (58 FR 29296). This
rule proposed to add §§ 63.90 through
63,96 to 40 CFR part 63,

The EPA proposes that the delegation
process provided under section 112(1)
be used to smooth the transition to State
implementation of section 112(j) in a
way that minimizes disruption of
existing State and local toxic air
pollutant permit programs. The EPA
proposes that the section 112(l) process
be used for States wishing to preserve
existing requirements, or add new
requirements, in combination with the
requirements and suggested actions of
this proposed rule, into an overall
program that meets the requirements of
the Act.

C. Section 112(i)(5) Early Reductions
Program

Section 112(i)(5) of the Act allows
EPA to grant a source a six year
compliance extension from a section
112(d) MACT standard if the source
achieves “early reductions” of its
emissions. An early reduction is defined
as a 90% reduction in a source’s
hazardous air pollutant emissions (95%
reduction in a source’s particulate
emissions) before the applicable MACT
standard is proposed. The source’s
commitment to achieve early reductions
is federally enforceable, must be
included in the title V permit, and must
be submitted to EPA before the relevant
112(d) standard for that source category
is propesed. (Sources subject to MACT
standards scheduled for promulgation
in November 1992 must submit an
enforceable commitment to 80%
reductions to EPA by December 1, 1993.
By December 1, 1994, the source must
achieve the federally enforceable
emission reduction). These
commitments to reduce emissions early

become classified as alternative
emission limitations throughout the six
year extension period. Alternative
emission limitations are the “applicable
emission requirements” for the early
reduction source.

Paragraph 63.52(e) provides that an
alternative emission limitation
established for the purpose of early
reduction credit can be included as a
case-by-case MACT limit in the permit,
so long as the reduction was achieved
by the date established in the source
category schedule for standards, This
requirement is established pursuant to
the specific provisions of 112(j)(5).

V. Administrative Requirements
A. Executive Order 12291

An impact analysis was prepared for
the proposed regulation. The impact
analysis was prepared even though the
proposed regulation is not expected to
meet the “major rule” requirement as
defined in Executive Order 12291. The
regulation is not expected to have an
annual effect on the economy of $100
million or more; it is not expected to
cause significant adverse effects on
competition, The objective of the impact
analysis is to evaluate, to the extent
possible, the costs and benefits
associated with the proposed regulation.

The impacts (cost and emission
reduction) of the section 112(j) program
are assumed to begin in either 1994 or
1996 and increase as additional source
categories are subject to the program.

The absence of valuation and
sufficient exposure-response
information precludes a full quantitative
benefits analysis. Therefore, EPA
evaluated the minimum benefits that
would justify general program
directions.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires the EPA to
consider potential impacts of proposed
regulations on small business “entities."
If a preliminary analysis indicates that
a proposed regulation would have a
significant economic impact on 20
percent or more of small entities, then
a regulatory flexibility analysis must be
prepared.

Present Regulatory Flexibility Act
guidelines indicate that an economic
impact should be considered significant
if it meets one of the following criteria:
(1) Compliance increases annual
production costs by more than 5
percent, assuming costs are passed on to
consumers; (2) compliance costs as a
percentage of sales for small entities are
at least 10 percent more than
compliance costs as a percentage of

——

sales for large entities; (3) capital costs
of compliance represent a “significant"
portion of capital available to small
entities, considering internal cash flow
plus external financial capabilities; or
(4) regulatory requirements are likely to
result in closures of small entities.

This regulation does not affect a
significant number of small businesses,
small governmental jurisdictions, or
small institutions. Pursuant to the
provisions of 5 U.S.C, 605(b), I hereby
certify that this proposed rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small business entities.

C. Paperwork Reduction Act

The information collection
requirements in this proposal have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.SC
3501 et seq. An Information Collection
Request (ICR) document has been
prepared by the EPA (ICR No. 1648.01)
and a copy may be obtained from Sandy
Farmer, Information Policy Branch
(PM-223Y), U.S. Environmental
Protection Agency, 401 M St.,, SW,,
Washington, DC 20460, or by calling
(202) 260-2740.

This collection of information is
estimated to have an average annual
public reporting burden of
approximately 200 hours per
respondent. This includes time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch (PM-
223Y); U.S, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, marked
“Attention: Desk Officer for EPA.” The
final rule will respond to any OMB or
public comments on the information
collection requirements contained in
this proposal.

List of Subjects in 40 CFR Part 63

Administrative practice and
procedure, Air pollution control,
Hazardous substances,
Intergovernmental relations, Reporting
and recordkeeping requirements.
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Dated: June 30, 1993.
Caro! M. Browner,
Administrator.

For the reasons set out in the
preamble, chapter I, of title 40 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 63—{AMENDED]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq,

2, Part 63 is amended by adding a
new subpart B, consisting of §§ 63.40—
63.57 to read as follows:

Subpart B—Requirements for Control
Technology Determinations for Major
Sources In Accordance With Clean Alr Act
Sactions 112(g) and 112(j)

Sec.

83.40-63.49 [Reserved)

63.50 Applicability.

6351 Definitions.

63.52 Requirements for existing sources.

8353 Application content for case-by-case
MACT determinations.

63.54 Preconstruction review procedures
for new sources.

83,55 Incorporation of requirements for

new sources into the operating permit.
63.56 Maximum achievable control

technology (MACT) determinations for
sources subject to case-by-case
determination of equivalent emission
limitations.

63.57 Requirements for case-by-case
determination of equivalent emission
limitations after promulgation of a
subsequent MACT standard.

Subpart B—Requirements for Control
Technology Determinations for Major
Sources In Accordance With Clean Air
Act sections 112(g) and 112(j)

$§63.40-63.49 [Reserved]
16350 Applicability.

(8) General applicability.* The
requirements of §§ 63.50 through 63.57
implement section 112(j) of the Clean
Air Act (as amended in 1990). The
Tquirements of §§ 63.50 through 63.57
apply in each State beginning on the
diiective date of an approved title V
crmit program in such State, but not

fore May 15, 1994. These
®quirements apply to the owner or
tperator of a major source of hazardous
tir pollutants which includes one or
More stationary sources included in a
Source category or subcategory for
¥hich the Administrator has failed to

&
*The requirements of §§ 63.50

83.57
plement section 112(j) of the Clean Air Act (42

l&i}(‘. 7401 et seq., as amended by Pub. L. 101-

im,

promulgate an emission standard under
this by the section 112(j) deadline.

(b) Relationship to State and local
requirements. Nothing in §§63.50
through 63.57 shall prevent a State or
local regulatory agency from imposing
more stringent requirements than those
contained in these subsections.

(c) Retention of State permit program
approval. In order to retain State permit
program approval, a State must, by the
section 112(j) deadline for a source
category, obtain sufficient legal
authority to make case-by-case MACT
determinations, to incorporate those
determinations into a 40 CFR 70
permit, and to incorporate and enforce
other requirements of section 112(j).

§63.51 Definitions.

Terms used in §§ 63.50 through 63.57
of this subpart that are not defined
below have the meaning given to them
in the Act, in subpart A 2 of this part,
or in 40 CFR part 70.

Control technology means measures,
processes, methods, systems, or
techniques to limit the emission of
hazardous air pollutants including, but
not limited to, measures which:

(1) Reduce the quantity, or eliminate
emissions, of such pollutants through
process changes, substitution of
materials or other modifications;

(2) Enclose systems or processes to
eliminate emissions;

(3) Collect, capture, and treat such
pollutants when released from a
process, stack, storage or fugitive
emissions point;

(4) Are design, equipment, work

ractice, or operational standards

including requirements for operator
training or certification) as provided in
42 USC 7412(h); or

(5) Are a combination of paragraphs
(1) through (4) of this definition.

Emission point means any pagfr
activity of a major source that emits or
has the potential to emit any hazardous
air pollutant,

Emission unit means the emission
point or collection of emission points,
within a major source, which the
permitting authority determines is the
appropriate entity for making a MACT
determination under section 112(j). An
emission unit can be defined (by the

rmitting authority) as any of the

ollowing:

(1) An emitting point that can be
individually controlled, e.g. a boiler or
a spray booth.

2) The smallest grouping of emission
points, that, when collected together,
can be commonly controlled by a single
control device or work practice.

*EPA intends to propose subpart A of part 63.

(3) Any grouping of emission points,
that, when collected together, can be
commonly controlled by a single control
devics or work practice.

(4) A grouping of emission points that
are functionally related. Equipment is
functionally m{ated if the operation or
action for which the equipment was
specifically designed could not occur
without being connected with or
without relying on the operation of
another piece of equipment.

(5) A grouping of emission points
that, when collected together, comprise
a building, structure, facility, or
installation.

Existing major source means a major
source, construction or reconstruction of
which is commenced before EPA
proposed a standard under 112 (d) or
(h), or if no proposal was published,
then before the section 112(e)
promulgation deadline.

Federally enforceable, when applied
to emission limitations and conditions,
means that they are enforceable by the
Administrator, including those
requirements established by State or
Local agencies that have received
approval to impose such limitations
through an approved part 70 permit
program or through section 112(1) of the
Act, Requirements developed pursuant
to gart 60 and part 61 of this chapter
and requirements within any applicable
State Implementation Plan are also
federally enforceable. To be federally
enforceable, the limits and conditions
must undergo public review and be
reported to the EPA. Emission limits
that are federally enforceable include
limits on the allowable capacity of the
equipment; requirements for the
installation, operation and maintenance
of pollution control technologies; limits
on hours of operation; and restrictions
on amounts of materials combusted,
stored, or produced. Any federally
enforceable limitations or conditions
must be practically enforceable and
ensure adequate testing, monitoring,
and recordkeeping to demonstrate
compliance with the limitations and
conditions. Therefore, general
limitations such as yearly limits (e.g.
tons per year) are not sufficient for
federal enforceability. The use of
hourly, daily, weekly, or monthly
rolling averages is acceptable.

Maximum achievable control
technology (MACT) emission limitation

'or existing sources means the emission

imitation reflecting the maximum
degree of reduction in emissions of
hazardous air pollutants (including a
prohibition on such emissions, where
achievable) that the Administrator,
taking into consideration the cost of
achieving such emission reduction, and
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any non-air quality health and
environmental impacts and energy
raquirements, determines is achievable
by sources in the category or
subcategory to which such emission
standard applies. This limitation shall
not be lsss stringent than the MACT
floor.

Maximum achievable control
technology (MACT) emission limitation
for new sources means the emission
limitation which is not less stringent
than the emission limitation achieved in
practice by the best controlled similar
source, and which reflects the
maximum degree of reduction in
emissions of hazardous air pollutants
(including a prohibition on such
emissions, where achievable) that the
Administrator, taking into consideration
the cost of achieving such emission
reduction, and any non-air quality
health and environmental impacts and
energy requirements, determines is
achievable by sources in the category or
subcategory to which such emission
standard applies. )

Maximum Achievable Control
Technology (MACT) floor means:

(1) For existing sources:

(i) The average emission limitation
achieved by the best performing 12
percent of the existing sources in the
United States (for which the
Administrator has emissions
information), excluding those sources
that have, within 18 months before the
emission standard is proposed or within
30 months bafore sucg standard is
promulgated, whichever is later, first
achieved a level of emission rate or
emission reduction which complies, or
would comply if the source is not
subject to such standard, with the
lowsst achievable emission rate (as
defined in section 171) applicable to the
source category and prevailing at the
time, in the category or subcategory, for
categories and subcategories of
stationary sources with 30 or more
SOUrces; or

(ii) The average emission limitation
achieved by the best performing 5
sources in the United States (for which
the Administrator has or could
reasonably obtain emissions
information) in the category or
subcategory, for a category or
subcategory of stationary sources with
fewer than 30 sources;

(2) For new sources, the emission
limitation achieved in practice by the
best controlled similar source.

New major source means a major
source for which construction or
reconstruction is commenced after the
section 112(e) promulgation deadline, or
after proposal of a relevant standard
under section 112(d) or 112(h) of the

Clean Air Act (as amended in 1890),
whichever comes first.

New source means an emission unit
for which construction or reconstruction
is commenced after the section 112(e)
deadline, or after proposal of a relevant
standard under section 112(d) of ths
Clean Air Act (as amended in 1990),
whichever comes first.

Potential to emit means the maximum
capacity of a stationary source to emit
any air pollutant under its physical and
operational design. Any physical or
operational limitation on the capacity of
& source to emit an air pollutant,
including air pollution control
equipment and restrictions on hours of
operation or on the type or amount of
material combusted, stored, or
processed, shall be treated as part of its
design if the limitation is federally .
enforceable. This term does not alyt'er or
affect the use of this term for any other
purposes under the Act, or the term
“capacity factor” as used in Title IV of
the Act or the regulations promulgated
thereunder.

Section 112(j) deadline means the
date 18 months after the date for which
a relevant standard is scheduled to be
promulgated under this part. The
applicable date for categories of major
sources is contained in subpart C of this

art.
- Similar source means an emission
unit that serves a like function and/or is
structurally similar in design and
capacity to an emission unit.
nited States means the United
States, its possessions and territories.

§63.52 Requirements for existing sources.
(a) If the Administrator fails to
promulgate an emission standard under
this part on or before an applicable the
section 112(e) deadline, the owner or
operator of an existing major source that
includes one or more stationary sources
in such category or subcategory, that
does not already have a permit requiring
compliance with a limit that would
meet the requirements of section 112(j)
of the Act, 31&11 submit an application
for a 40 CFR part 70 or 40 CFR part 713
permit or application for a significant
permit modification, whichever is
applicable, in accordance with the
provisions of 40 CFR part 70 or 40 CFR
part 71. The owner or operator of a
major source that already has a 40 CFR
part 70 or 40 CFR part 71 permit
requiring compliance with a limit that
would meet the requirements of section
112(j) of the Act, shall submit an
application for an administrative permit

2 40 CFR part 71 has not yet been promulgated.
This citation assumes that 40 CFR part 71 will be
issued final before this proposed rule is issued as
a final rule.

amendment, in accordance with the
provisions of 40 CFR part 70 or 40 CFR

art 71.

(b) Submittal of permit application.
The application for a 40 CFR part 70 ot
40 CFR part 71 permit, significant
permit modification, or administrativg
amendment by an owner or operator of
an existing major source shall be
submitted to the permitting authority
not later than the section 112(j)
deadline, The application shall contain
the information required by §63.53,

(c) Permit review. (1) Permit
applications submitted under this
paragraph will be reviewed and
approved or disapproved according to

* the provisions of 40 CFR part 70 or 40

CFR part 71, whichever is applicable,
and any other regulations approved
under Title V in the State in which the
source is located. In the event that the
State disapproves a permit application
submitted under this paragraph or
determines that the application is
incomplets, the owner or opsrator shall
revise and resubmit the application to
meet the objections of the State not later
than 180 days after being notified that
the application was disapproved or is
incomplete.

(2) IP the owner or operator has
submitted a timely and complete
application for a 40 CFR part 70 or 40
CFR part 71 permit or significant
modification required by this paragraph,
any failure to have this permit will not
be a violation of the requirements of this
paragraph, unless the delay in final
action is due to the failure of the
applicant to submit, in a timely manner,
information required or requested to
process the application.

{d) The permit shall contain
information consistent with the
requirements of § 63.54(c).

e) Emission limitation. The permit
issued shall contain an equivalent
emission limitation (or limitations) (as
further defined in § 63.56(a)), for that
category or subcatego& determined ond
case-by-case basis by the permitting
authority, or, if the applicable criteriain
Subpart D of this part are met, the
permit may contain an alternative
emission limitation. For the purposes of
the preceding sentence, early reductions
made pursuant to section 112(i)(5)(A) of
the Act shall be achieved not later than
the date on which the relevant standerd
should have been promulgated
according to the date in Subpart C of
this part.

(f) Compliance date. The owner or
operator of an existing major source
subject to the requirements of this
paragraph shall comply with the
emission limitation(s) established in the
source’s 40 CFR part 70 or 40 CFR part
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71 permit. In no case will such
compliance date exceed 3 years after the
issuance of the permit for that source,
except where the permitting authority
issues & permit that grants an additional
year to comply in accordance with
section 112(i)(3)(B), and unless
otherwise specified in § 63.55, or in
subpart D of this part.

(5 Enhanced monitoring. In
accordance with section 114(a)(3) of the
Act, monitoring shall be capable of
detecting deviations from each
gpplicable emission limitation or other
standard with sufficient reliability and
timeliness to determine continuous
compliance over the applicable
reporting period. Such monitoring data
may be used as a basis for enforcing
emission limitations established under
this subpart.

§63.53 Appiication content for case-by-
case MACT detarminations.

(8) An application for a MACT
determination shall specify a MACT
cndidate selected by the owner or
operator that, if properly operated and
maintained; would achieve a MACT
emission limitation.

(b) The application for a MACT
determination shall contain the
following information: :

(1) The name and address (physical
location) of the major source;

(2) A brief description of the major
source, its source category or categories,
i description of the emission unit(s)
requiring a MACT determination
pursuant to other requirements in this
Subpart, and a description of whether
the emission unit(s) require new source
MACT or existing source MACT based
on the definitions established in § 63.51;

(3) For a new source, the expected
date of commencement of construction;

(4) For a new source, the expected
date of completion of construction;

(5) For a new source, the anticipated
date of startup of operation;

(6) The hazardous air pollutants
emitted by each emission unit, and the
emission rate for each hazardous air
pollutant, stated in terms that would be
tonsidered federally enforceable as
defined in §63.51.

(7) Any existing federally enforceable
emission limitations applicable to the
source,

(8) The uncontrolled emissions for the
source(s) in tons/yr or production unit
Intons/yr (potential to emit in an
Uncontrolled state);

(9) Controlled emissions for the
tovered emission unit(s) in tons/yr or
Production unit in tons/yr (potential to
fmit in a controlled state);

(10) The MACT floor and supporting
tlculations for cases where the MACT

floor must be computed on a case-by-
case basis.

(11) Recommended emission
limitations for the source(s), and
supporting information, consistent with
§63.54(c).

(12) The selected MACT candidate to
meet the emission limitation including
technical information on the design,
operation, size, estimated control
eificiency, and any other information
deemed appropriate by the permitting
authority;

(13) Supporting documentation
including identification of alternative
control technologies considered to meet
the emission limitation, and analysis of
non-air quality health and
environmental impacts or energy
requirements for the selected MACT
candidate;

(14) Parameters to be monitored and
frequency of monitoring to demonstrate
continuous compliance with the
standard over the applicable reporting
period.

(15) Any other information required
pursuant to subpart A of this part.

§63.54 Preconstruction review procedures
for new sources.

(a) Review process for new sources. (1)
If the permitting authority requires an
owner or operator to obtain or revise a
40 CFR part 70 permit before
construction of the new source, or when
the owner or operator chooses to obtain
or revise a 40 CFR part 70 permit before
construction, the owner or operator
shall follow the administrative
procedures established in part 70 of this
chapter before construction of the new
source.

(2) If an owner or operator is not
required to obtain or revise a 40 CFR
part 70 permit before construction of the
new source (and has not elected to do
s0), but the new source is covered by the
preconstruction review requirements of
section 112(g), then the owner or
operator shall comply with those
requirements. If the new source is not
covered by 112(g), the Stats, in its
discretion, may provide a Notice of
MACT Approval in accordance with the
procedures set forth in paragraphs (b)
through (h) of this section, before
construction of the new source.

(3) Regardless of the preconstruction
review process, the MACT
determination shall be consistent with
the principles established in § 63.586,
and the Notice of MACT Approval or
the permit, whichever is applicable,
shall include the documentation
required by § 63.53,

) Optional administrative
procedures for preconstruction review
Jfor new sources. The permitting

authority may provide for
preconstruction review of section 112(j)
MACT determinations upon approval by
EPA ofa p that is submitted
pursuant to the requirements
established under section 112(l) of the
Act, and that provides for review
procedures and compliance
requirements no less stringent than
those set forth'in paragraphs (b) through
(h) of this section.

(1) The permitting authority will
notify the owner or operator in writing,
within 30 days from the date the Notice
of MACT Approval application is first
received, as to whether the application
for a MACT determination is complete
or whether additional information is
required.

2) The permitting authority will
approve an applicant’s proposed MACT,
or the permitting authority will notify
the owner or operator in writing of its
intention to disapprove a MACT
candidate, within 60 calendar days after
the receipt of a complete application.
The 60-day period will begin on the
calendar day that the owner or operator
is notified in writing that the
application is complete.

3) The owner or operator may
present, in writing, within 60 calendar
days after notification of the permitting
authority’s intent to disapprove a MACT
candidate, additional information,
considerations, or amendments to the
application before the permitting
authority's issuance of a final
disapproval,

(Jg'he permitting authority will
approve or issue a final disapproval of
the application no later than 30 days
from the date additional information is
received from the owner or operator,

(5) A final determination to
disapprove any application will be in
writing and will specify the grounds on
which the disapproval is based.

(6) Approval of an applicant’s
proposed MACT will be set forth in the
Notice of MACT Approval as described
in paragraph (c) of this section.

c) Notice of MACT Approval. (1) The
Notice of MACT Approval will contain
an emission standard or emission
limitation to control the emissions of
hazardous air pollutants. The MACT
emission limitation will be determined
by the permitting authority and will be
based on the degree of emission
reductions that can be achieved, if the
control technologies or work practices
are installed, maintained, and operated
properly. Such emission limitation will
be established consistent with the
principles contained in § 63.56.

(2) The Notice of MACT Approval
will specify any notification, operation
and maintenance, performance testing,
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monitoring, reporting and
recordkeeping requirements. The Notice
of MACT Approval shall include the
following information:

(i) In addition to the MACT emission
limitation required by paragraph (d)(1)
of this section, additional emission
limits, production limits, operational
limits or other terms and conditions
neces to ensure federal
enforceability of the MACT emission
limitation;

{ii) Compliance certifications, testing,
monitoring, reporting and
recordkeeping requirements that are
consistent with the requirements of 40
CFR 70.6(a) and 40 CFR 70.6(c).

(iii) In accordance with section
114(a)(3) of the Act, monitoring shall be
capable of detecting deviations from
each applicable emission limitation or
other standard with sufficient reliability
and timeliness to determine continuous
compliance during the applicable
reporting period. Such monitoring data
may be used as a basis for enforcing
emission limitations established under
this Subpart.

(iv) A statement requiring the owner
or operator to comply with all
apg icable reailgaments contained in
subpart A of part;

(v) A compliance date(s) by which the
owner or operator shall be in
compliance with the MACT emission
limitation, and all other applicable
terms and conditions of the notice.

(3) All provisions contained in the
Notice of MACT approval are federally
enforceable upon the effective date
stated in such notice.

(d) Opportunity for public comment
on Notice of MACT Approval. The
permitting authority will provide
opportunity for public comment on the
draft Notice of MACT Approval prior to
issuance, including, at a minimum,

(1) Availability for public inspection
in at least one location in the area
affected of the information submitted by
the owner or operator and of the
permitting authority’s tentative
determination;

(2) A 45-day period for submittal of
public comment; and

(3) A notice by prominent
advertisement in the area affected of the
loct}uon of the ?;lm information and
analysis specified in paragraph (d)(1) of
this section. :

(e) EPA notification. The Stats or local
agency, when authority for the MACT
determination has been conferred to that
State or local ag by the
Administrator, send copies of the
gx::} notice (in time flt:r comment) and

notice required by paragraph (c) of
this section to the Admlnistratol:
through the appropriate Regional Office,

and to all other State and local air
pollution control agencies ha
jurisdiction in the region in which the
new source would be located.

() Effective date. The effective date of
a MACT determination for new sources
under this paragraph shall be the date
a Notice of MACT Approval is issued to
the owner or operator of a new source.

(g) Compliance date. New sources
shall comply with case-by-case MACT
upon permit issuance,

(h) Compliance with MACT
determinations. An owner or operator of
a major source that is subject to a MACT
determination shall comply with
notification, operation and
maintenance, performance testing,
monitoring, reporting, and
recordkeeping requirements contained
in 40 CFR part 70.

§63.55 Incorporation of requirements for
new sources into the operating permit.

(a) The owner or operator of a new
source in a source category or
subcategory subject to these subsections,
that does not already have a ﬁ;im“
requiring compliance with a t
meeting the requirements of section
112(j) of the Act (as in effect on the date
of permit apg)lication) shall submit an
application for a 40 CFR part 70 or 40
CFR part 71 permit or application for a
significant permit modification,
whichever is applicable, in accordance
with the provisions of 40 CFR part 70
or 40 CFR 71, The owner or
operator of a source that already has a

it requiring compliance with a

mit meeting the requirements of
section 112(j) of the Act, shall submit an
application for an administrative permit
amendment, in accordance with
provisions of 40 CFR part 70 or 40 CFR
part 71, and not later than the date 30
days after the date construction or
reconstruction is commenced.

(b) Permit review. (1) Permit
applications submitted under this
paragraph will be reviewed and
approved or disapproved according to
the provisions of 40 CFR part 70 or 40
CFR part 71, whichever is aﬁ)licahle.
and any regulations approved under
title V in the State in which the source
is located. In the event that the State
disapproves a permit application
submitted under this paragraph or
determines that the application is
incomplete, the owner or operator shall
revise and resubmit the application to
meet the objections of the State not later
than 180 days after being notified that
the application was disapproved or is
incomplete.

(2) If the owner or tor has
submitted a timely and complete
application for a 40 CFR part 70 or 40

CFR part 71 permit or significant
modification by this ph,
any failure to have a permit not be
a violation of the ments of this
paragraph, unless the delay in final
action is due to the failure of the
applicant to submit, in a timely manner,
information required or requested to
process the application.

(c) The permit shall contain
information consistent with the

uirements of § 63.54(c).

m?d) Emission limitation. The permit
issued shall contain an equivalent
emission limitation (or limitations) for
that category or subcategory determined
on a case-by-case basis by the permitting
authority, or, if the applicable criteria in
subpart D of this part are met, the
permit may contain an alternative
emission limitation. For the purposes of
the preceding sentence, the early
reduction required by section
112(i)(5)(A) of the Act shall be achieved
not later than the date on which the
relevant section 112(d) standard should
have been promulgated according to the
date in tubsmrt C of this part.

(e) Compliance date. The owner or
operator of a new source subject to the
requirements of this paragraph shall
comply with the emission limitation(s)
established in the source’s 40 CFR part
70 or 40 CFR part 71 permit
immediately upon permit issuance.

§63.56 Maximum achlevabie control

case-by:
detsrmination of equivalent emission
limitations,

(a) Requirements for sources subject
to case-by-case determination of
equivalent emission limitations. The
owner or operator of a major source
subject to gﬁf:a subpart shall submit a
permit application or application fora
MACT determination, whichever is
applicable, containing emission
limitations at least as stringent as thosé
that would have applied had the
relevant emission standard been
promulgated according to the schedule
estab in subpart C of this part for
the source category or subcategory of
which the source is a member.

(1) When a relevant emission standard
has been proposed pursuant to section
112(d) or section 112(h) of the Act, then
the control technology selected by the
owner or operator for the MACT
candidate shall be capable of achieving
all emission limitations and
muimments of the proposed standard,

ess the application contains
information adequately supporting an
alternative.

(2) When the Administrator has not
proposed a relevant emission standard
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pursuant to section 112 (d) or (h), but
the Administrator (or the State) has
adopted guidance or collected and
distributed information establishing a
MACT floor for a source category or
subcategory for which an emission
standard has not been promulgated
according to the schedule established in
subpart C of this part, then the emission
limitations established in the 40 CFR
pert 70 or 40 CFR part 71 permit
application of a major source in such
source category or subcategory must be
at least as stringent as those established
in said guidance or distributed
information, unless the application
contains information adequately
supporting an alternative.

EE If a relevant emission standard has
not yet been proposed pursuant to
section 112(:5 or section 112(h) of the
Act, then the owner or operator shall
document a MACT floor finding based
on all available information, unless the
selected MACT candidate achieves the
best achievable level of control, and:

(i) If the MACT floor can be
determined, then the control technol
selected by the owner or operator for the
MACT candidate shall obtain the
maximum reduction in emissions of
hazardous air pollutants that is
achievable considering costs, non-air
quality health and environmental
impacts, and energy requirements, and
shall achieve an emissions limitation at
least as strinﬁxnt as the MACT floor.,

(ii) If the MACT floor cannot be
dstermined, then the owner or operator
shall select a control technology that
will achieve a maximum reduction in
emissions of hazardous air pollutants
considering costs, non-air quality health
ind environmental impacts, and energy

irements;

m&) The owner or operator shall select
aspecific design, equipment, work
practice, or operational standard, or
combination thereof, when it is not
feasible to prescribe or enforce an
équivalent emission limitation due to
the nature of the process or pollutant. It
s not feasible to prescribe or enforce a
limitation when the Administrator
determines that a hazardous air
pollutant (HAP) or HAPs cannot be
emitted through a conveyance designed
ind constructed to capture such
pollutant, or that any requirement for, or
Use of, such a conveyance would be
inconsistent with any Federal, State, or
local law, or the a pﬂcation of
Measurement methodology to a
particular class of sources is not
Practicable due to technological and
Sonomic limitations.

(b) Requirements for permitting
athorities. (1) After receiving a permit
#pplication or an application for a

MACT determination, whichever is
applicable, the permitting authority will
review the application and other
information available to the permitting
authority and shall establish hazardous
air pollutant emissions limitations at
least equivalent in stringency to the
limitation that would apply to such
emission unit if an emission standard
had been issued in a timely manner
under subsection 112(d) of the Act.

(2) The tting authority will
establish these emissions limitations
consistent with the following
requirements and principles (which are
further clarified in the “Draft Guidelines
for MACT Determinations” 4):

(i) For each major source subject to
section 112(j), equivalent emissions
limitations will be established for all
emission units within a source category
or subcategory for which the section
112(j) deadline has passed.

(ii) An equivalent emission limitation
for an existing source will reflect the
maximum degree of reduction in
emissions of hazardous air pollutants
(including a prohibition on such
emission, where achievable) that the
permitting authority, taking into
consideration the cost of achieving such
emission reduction and any non-air
quality health and environmental
impacts and energy requirements,
determines is achievable by sources in
the category or subcategory for which
the section 112(j) deadline has passed.
This limitation will not be less stringent
than the MACT floor, and will be based
on available information,

(iii) An equivalent emissions
limitation for a new source will not be
less stringent than the emission
limitation achieved in practice by the
best controlled similar source, and must
reflect the maximum degree of
reduction in emissions of hazardous air
pollutants (including a prohibition on
such emissions, where achievable) that
the permitting authority, taking into
consideration the cost of achieving such
emission reduction, and any non-air
quality health and environmental
impacts and energy requirements,
determines is achievable by sources in
the category or subcategory to which
such emission standard applies. The
limitation shall be based on available
information.

(iv) Nothing in subpart B of this part
will prevent a state or local permitting
authority from establishing an emission

“EPA is releasing for comment the “Draft
Guidelines for MACT Determinations" available
from the National Technical Information Service
(NTIS) Document Number PB93-183283; 5285 Port
Royal Rd., Springfield, VA 22161; NTIS telephone
703-487-4650.

limitation more stringent than required
by federal regulations.

(c) Reporting to National Data Base.
Within 60 days of the issuance of a
Notice of MACT Approval under
§63.53(c) of the sugpart, or issuance of
a 40 CFR part 70 permit, whichever is
earlier, any State, to whom authority for
implementation of this subpart has been
delegated by the Administrator, shall
provide a copy of the Notice of MACT
Approval to the Administrator, and
shall provide a summary of information
pertinent to the MACT application in a
standard format outlined in the
“Guidelines for MACT Determinations.”

§63.57 Requirements for case-by-case
determination of equivalent emission
limitations after promulgation of a
subsequent MACT standard.

(a) If the Administrator promulgates
an emission standard that is applicable
to one or more emission units within a
major source before the date a permit
application under this paragraph is
approved, the permit shall contain the
promulgated standard rather than the
emission limitation determined under
§63.55, and the owner or operator shall
comply with the promulgated standard
by the compliance date in the
promulgated standard.

(b) If the Administrator promulgates
an emission standard under section
112(d) of the Act that is applicable to a
source after the date a permit is issued
pursuant to §63.52 or § 63.54, the
permitting authority shall revise the
permit upon its next renewal to reflect
the promulgated standard. The
permitting authority will establish a
compliance date in the revised permit
that assures that the owner or operator
shall comply with the promulgated
standard within a reasonable time, but
not longer than 8 years after such
standard is promulgated or 8 years after
the date by which the owner or operator
was first required to comply with the
emission limitation established by
permit, whichever is earlier.

(c) Notwithstanding the requirements
of paragraph (a) or (b) of this section, if
the Administrator promulgates an
emission standard that is applicable to
a source after the date a permit
application is approved under § 63.52 or
§ 63.54, the permitting authority is not
required to change the emission
limitation in the permit to reflect the
promulgated standard if the level of
control required by the emission
limitation in the permit is at least as
stringent as that required by the
promulgated standard.

[FR Doc. 93-16140 Filed 7-12~93; 8:45 am]
BILLING CODE 6580-50-P
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissloner

24 CFR Parts 236, 241, and 248
[Docket No. R-83-1655; FR 3384--01)
RIN 2502-AF83

Preservation of Multifamily Low
Income Housing

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Interim rule.

SUMMARY: This interim rule implements
sections 304, 305, 306, 307, 308(b), 309,
312, 313 (a) and (b)(1), 316 (a) and (b),
and 331 of the Housing and Community
Development Act of 1992. In brief, these
amendments permit public entities to
become mortgagors of projects with
mortgages insured under section 236 of
the National Housing Act; authorize the
Department to insure equity and
ac&uisition loans for a term of 40 years
and combine rehabilitation loans with
equity or acquisition loans; protect
proprietary information submitted by
owners as part of their plans of action;
require regulations setting forth the
Department’s procedures and criteria for
approving plans of action to prepay or
terminate; ensure that owners receive an
8 percent annual authorized return
during the rent phase-in period; ensure
that priority purchasers receive
incentives sufficient to mest project
oversight costs and receive an 8 percent
annual authorized return on any actual
cash investment and reimbursement for
all reasonable transaction expenses;
allow resident councils pumgzsing
under a resident homeownership
program to assume the federally-assisted
mortgage; require low-income
affordability restrictions to be
maintained on all units not sold to
residents; eliminate the requirement
that limited equity cooperatives transfer
ownership to residents in a timely
manner; establish a technical assistance
program for priority purchasers; impose
LIHPRHA (the preservation program
enacted in 1890) notification
requirements on ELIHPA (the
preservation program enacted in 1987)
owners; and ensure that owners undesr
ELIHPA are not refused incentives
based on the date they filed a plan of
action.
DATES: Effective date: The provisions of
this rule are effective July 13, 1903.
Section 241.1060 applies on July 13,
1993 to projects being processed under

subpart B of part 248 and also applies
on August 12, 1993 to projects being
processed under subpart C of 248.
Comment due date: September 13,
1993.
ADDRESSES: Submit written comments
to the Office of the General Counsel,
Rules Docket Clerk, room 10276,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, DC 20410.
Communications should refer to the
above docket number and title. A copy
of each communication submitted will
be available for public inspection and
copying during regular business hours
(7:30 a.m.—5:30 p.m. Eastern Standard
Time) at the above address.
FOR FURTHER INFORMATION CONTACT:
Kevin J. East, Office of Multifamily
Housing Preservation and Property
Disposition, Department of Housing and
Urban Development, 451 7th Street SW.,
Washington, DC 20410. Telephone,
voice, (202) 708-2300; TDD, (202) 708-
4594. (These are not toll-free telephone
numbers.)
SUPPLEMENTARY INFORMATION: The
Information collection requirements
contained in this rule have been
submitted to the Office of Management
and Budget, Office of Information and
Regulatory Affairs, HUD Desk Officer,
room 3001, New Executive Office
Building, Washington, DC 20503, for
review under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501-3502). No person may be
subject to a penalty for failure to comply
with these information collection
requirements until they have been
approved and assigned an OMB control
number. The OMB control number,
when assigned, will be announced by
separate notice in the Federal Register.
ubtitle A of title III of the Housing
and Community Development Act of
1992 (Pub. L. 102-550 (106 Stat. 3672),
approved October 28, 1992) (“title III"")
amends certain provisions of section
236(j) of the National Housing Act,
regarding the provision of Federal
mortgage insurance for multifamily
projects, section 241(f) of the National
Housing Act (12 U.S.C. 17152-6),
concerning supplementary financing of
insured mortgages, and subtitle A of
title VI of the Cranston-Gonzalez
National Affordable Housing Act, the
Low Income Housing Preservation and
Resident Homeownership Act of 1990
(Pub. L. 101-625; 12 U.S.C, 4101 et seq.)
(“LIHPRHA"), the successor to title II of
the Housing and Community
Development Act of 1987, the
Emergency Low Income Housing
Preservation Act of 1987 (Pub. L. 100~
242;12 U.S.C. 1715 note) (“ELIHPA"),

governing the preservation of privately-
owned multifamily low income
housing. The history of the preservation
programs is set forth in an interim rule
implementing LIHPRHA which was
published on April 8, 1992 at 57 FR
11992, (the “April 1992 interim rule”)
and will not be repeated here.

This interim rule implements certain
provisions of title IIl by amending parts
236, 241 and 248 of the Department's
regulations, as addressed in the
following discussion. Other provisions
of title Ill were implemented by interim
rules published on December 3, 1992 at
57 FR 57312 and January 15, 1993 at 58
FR 4870. One remaining provision of
title I, section 316(c), concerning
insuriniequity and acquisition loans
under shared-risk agreements with State
housing finance agencies. has not yet
been implemented.

It should be noted that the following
discussion uses “LIHPRHA" when
addressing statutory changes that affect
title II of the Housing and Community
Development Act of 1987, as amended
by LIHPRHA, and uses “ELIHPA” when
discussing changes which affect title II
of the Housing and Community
Development Act of 1987, as in effect on
November 27, 1990, the day before
enactment of LIHPRHA,

Part 236—Mortgage Insurance and
Interest Reduction Payment for Rental
Projects

Section 236.10 (Eligible Mortgagors)

Section 331 of title III amends section
236(j)(4)(A) of the National Housing Act
to permit public entities to be
mortgagors of mortgages insured under
section 236 of the National Housing Act
Prior to this amendment, section
236(j)(4) of the National Housing Act
authorized a mortgage to be insured
under the Section 236 program only if
the mortgage was executed by a “private
mortgagor eligible under subsection
(d)(3) or (e) of section 221 [of the
National Housing Act].” Section 236(b)
of the National Housing Act contained
a similar provision, excluding public
mortgagors under the section 236 State-
financed "‘non-insured” program. In
section 203(a)(1) of the HUD Reform Act
of 1989, Congress amended section
236(b) of the National Housing Act to
permit public mortgagors of State-
financed section 236 projects, however,
Congress did not make a comparable
amendment to section 236(j)(4)(A). This
oversight is now corrected by section
331 of title IIL

Section 236.10 of title 24 of the Code
of Federal Regulations, which governs
eligible mortgagors under the section
236-insured program, is amended in this
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rule by removing the existing language
in paragraph (e) and adding the
language contained in § 221.510(b),
which lists the eligible public
mortgagors for the section 221 program.
The § 221.510(b) language is used in
§236.10 because section 236(j)(4)(A)
siates that eligible mortgagors under the
section 236-insured program are those
which are eligible under section
221(d)(3) and (e) of the National

Housing Act. Section 221.510(b)
implements the eligibility requirements
of section 221(d)(3) and (e) of the
National Housing Act.

Section 236.60 (Excess Rental
Charges)

Section 236.60 of the Department’s
regulations addresses excess rental
charges under the section 236 program.
Due to an error in publishing a revision
t0 § 236.60, on September 21, 1990 at 55
FR 38958, part of the provision was
inadvertently removed from the Code of
Federal Regulations. This rule restates
the correct text of § 236.60. This
imendment is a correction and is not
part of the implementation of the
Housing and Community Development
Act of 1992,

Section 236.901 (Audit)

Because of the inclusion of public
entities as eligible mortgagors under the
section 236-insured program, § 236.901
isamended to require State and local
governments that are mortgagors of
mortgages insured or held by the
Commissioner under section 236 of the
National Housing Act to be subject to
the Department’s audit requirements, set
forth in part 44 of title 24 of the CFR.

Part 241—Supplementary Financing for
lnsured Project Mortgages

Subpart E—Insurance for Equity and
Acquisition Loans—Eligibility
Requirements

Section 241.1060 (Maturity)

Section 316(a) of title Il amends
siction 241(f)(5) of the National Housing
Act, by adding new subparagraphs (A)

() and (if) which establish terms of up
1040 years for equity loans and not less
han 40 years for acquisition loans that
i insured pursuant to an approved
plan of action under LIHPRHA. Section
316 of title IIl amends section 241(f) of
the National Housing Act, as that

sction was amendeg by LIHPRHA.
However, section 316 does not amend
%ction 241(f) as it existed prior to
imendment by LIHPRHA. In accordance

¥ith section 604(c) of LIHPRHA, section
1(f), as it existed immediately before
fnactment of LIHPRHA (i.e., on
November 27, 1990}, is the statute under

which equity loans are insured for
projects under ELIHPA. Because section
316(a) does not amend section 241(f) as
it was in effect on November 27, 1990,
section 316(a) has no impact on equity
loans for projects under ELIHPA, Equity
loans under ELIHPA may, in acco: ce
with section 241(f)(2)(B) as in effect on
November 27, 1990, “*have a maturity
and provisions for amortization
satisfactory to the Secretary.”
The Department statedagis
interpretation of the applicability of
section 241(f) to ELIHPA projects in the
preamble to the proposed rule to
implement LIHPRHA at 56 FR 20281—
20282, published on May 2, 1991 (the
“May 1991 proposed rule”), as follows:

[Olwners whose plans of action are
processed under [ELIHPA] will be subject to
section 241(f) as it existed under [ELIHPA],
while owners whose plans of action are
processed under [LIHPRHA] will be subject
to section 241(f) as amended by [LIHPRHA]
Although section 602(a) [of LIHPRHA]
amends section 241(f) and, under section 605
[of LIHPRHA], is effective upon enactment of
[LIHPRHA] i.e., on November 28, 1990), it is
the Department’s view that the provisions of
section 241(f) as they existed prior to their
amendment remain in effect for owners who
are or will be seeking approval of plans of
action under [ELIHPA] and subpart C of part
248, The Department takes this position
because section 241(f) was originally enacted
by section 231 of [ELIHPA], which is subpart
B of title II of [ELIHPA] and is thus part of
the “Emergency Low Income Housing
Preservation Act of 1987, * * *and * * *
under 604 (a) and (b) of [LIHPRHA] owners
retain their right to proceed under [ELIHPA]
and subpart C.

Based on this interpretation, the
Department has continued to permit
equity loans under ELTHPA otP:p to 90
percent of the projected net operating
income of the project (see section
241(f)(2)(A) of the National Housing Act
as in effect on November 27, 1990 and
24 CFR 241.1065). Equity loans under
LIHPRHA are limited to the lesser of 70
percent of extension preservation equity
or an amount supportable by the project
on the basis of an 8 percent return on
the extension preservation equity,
subject to normal debt service
requirements (see section 241(f)(2)(B)(i)
of the National Housing Act as of
November 28, 1990 and 24 CFR
241.1067).

Before enactment of the Housing and
Community Development Act of 1992,
section 241(f), both as in effect before
November 28, 1990 and as amended by
LIHPRHA, authorized the Department to
use its discretion in establishing loan
terms for equity and acquisition loans
which are insured by HUD. The
Department, in initially implementing
ELIHPA, permitted equity loans with up

to 40-year terms. However, after
analyzing the relevant data, the
Department determined that a 20-year
equity loan maturity would be sufficient
to ensure that owners received the
annual authorized return on their
investment and the shorter loan terms
would also protect the FHA insurance
fund from losses due to mortgage
insurance claims. Based on this
analysis, the Department, in the May
1991 proposed rule, published at 56 FR
20262, proposed that loan terms for
equity loans (for both ELIHPA and
LIHPRHA owners), and the newly
authorized acquisition loans (for
LIHPRHA owners), would be for 20
years or the remaining term of the first
insured mortgage, whichever is longer.

In response to this proposal, the
Department received 86 public
comments objecting to the 20-year loan
term and requesting a return to the 40-
year term. The Department received no
comments in favor of the 20-year loan
term. The bases for the objections are set
out in the preamble to the April 1992
interim rule at 57 FR 12032, In the April
1992 interim rule, the Department
maintained its position that equity and
acquisition loans would be insured for
20 years or the remaining term of the
first insured mortgage, whichever is
longer. The Department received two
comments on the April 1992 interim
rule concerning loan terms and both
commenters objected to the 20-year term
and suggested that the Department
return to its original policy of insuring
loans for 40 years.

In addition to the public comments
received by the Department, the
legislative history to the Housing and
Community Development Act of 1992
indicates Congress’ opposition to the
shorter loan term. In a summary of the
Housing and Community Development
Act of 1992 presented on the Senate
Floor, Senator Cranston stated that,

The conferees are disturbed that owners
were induced to file [ELIHPA] notices of
intent and proceed with plans of action based
on HUD's practice of providing a 40-year
loan, only to have HUD change the rules in
April 1992. The foreshortening of the 241(f)
loan term is jeopardizing pending sales of
[ELIHPA] projects to nonprofits and public
agencies, and undermining the legitimate
expectations of owners who are willing to
extend affordability restrictions in exchange
for incentives. The clear intent of the
conferees is to require 40-year section 241(f)
loans for projects proceeding under ELIHPA.
138 Cong. Rec. 517909 (October 8, 1992),
(statement of Sen. Cranston),

Because of the foregoing legislative
history and the overwhelming number
of comments received by the
Department in favor of the 40-year loan
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term, the Department has decided to
administratively change its policy end
apply the longer loan term to all equity
loans under ELIHPA, as well as to
increase the equity loan terms under
LIHPRHA in accordance with section
316(a) of title IT. Therefore, this rule
amends § 241.1060 to provide for equity
loan terms of up to 40 ysars under both
ELIHPA and LIHPRHA.

Section 241.1060 is also amended to
allow 40-!«: loan terms for acquisition
loans under LIHPRHA. (Acquisition
loans were authorized under section
602(a) of LIHPRHA but were not
authorized under ELIHPA, and this rule
does not add acquisition loans as an
incentive under ELIHPA.) While section
318(a) permits the Department to uss its
discretion and insure acquisition loans
for longer than 40 years, HUD's practice
has always been to insure loans for no
more than 40 years. A longer term
would pose & greater risk to the FHA
insuranca fund and would have little
impact on a mortgagor. Extending the
loan term beyond 40 years would result
in lower debt service payments, but this
impact is de minimis after the fortieth
year. Because of this, the Department
will insure acquisition loans for & term
eqtl{gl to 40 years.

e revised § 241.1060 is an interim
rule which is effective immediatsly
upon publication for LIHPRHA cwners
and 30 days after publication for
ELIHPA owners. Because the public had
the opportunity to comment on the 20-
year loan term in both the May 1991
proposed rule and the April 1892
interim rule; and HUD received 88

ublic comments opposed to the 20-year

oan term and in favor of a 40-ysar term
and no comments in support of the 20-
year term, the Department believes it is
unnecessary, in accordance with 24 CFR
10.2, to publish another proposed rule
for notice and comment prior to
implementing a regulatory change

ermitting 40-year terms for equity

oans under ELIHPA. Therefore, the
revised § 241.1060 is published as an
interim rule. For owners receiving
equity or acquisition loans as an
incentive under LIHPRHA, the rule
change is sffective on the date of
publication, in accordancs with section
332 of title II. For owners receiving
equity loans as an incentive under
ELIHPA, the rule change is effective
thirty days after the date of publication,
in accordance with 24 CFR 10.2.

Section 241.1067 (Maximum Loan
Amount—Loans Insured in Connection
With a Plan of Action Under Subpart B
of Part 248 of This Chapter)

Section 316(a) of title IIT amends
saction 241(f)(2)(B)(i) and (3)(B) of the

National Housing Act to require that
mhnbilitationscizgts be included in the
amount of the maximum equity and
acquisition loans insured under section
241(f). Section 316{a) also deletes
section 241(f)(6) of the National Housing
Act which left to the Secretary’s
discretion combining equity and
acquisition loans insured under section
241(f) with rehabilitation loans insured
under section 241(a). The preamble to
the April 1992 interim rule, at 57 FR
12031, addressed the Department’s
intention to consider combining
rehabilitation and equity or acquisitions
loans in order to facilitate processing of
these loans.

The Senate Committee on Banking,
Housing, and Urban Affairs (the
“Committee”), in a re concerning S.
3031, one of the bills from which title
Il was derived, indicates that the
Committee altered the position
originally taken by the conferees in
drafting LIHPRHA, where the conferees
expected that combining the loans could
be done effectively, The Committee
concludes in the Senate Report that
there is no “mechanism for combinin
the underwriting of rehabilitation an
equity or acquisition loans under the
section 241 program.” Sen.-Rpt. No.
332, 102d Cong., 2d Sess., at 68, 69 (the
“Senate Report™). The Committee also
states that S. 3031, which contains
language identical to section 316(a) (1)
and (2) of title I, “would enable loans
insured under section 241(f) of the
National Housing Act to cover the
amount of rehabilitation costs required
by the preservation plan of action and
related charges.”

The Senate Report indicates that the
Committee does not intend for HUD to
combine section 241(a) rehabilitation
loans with section 241(f) equity and
acquisition loans, as was formerl
contemplated by section 241(f){8).
Rather, the Committee intends that
rehabilitation costs and related charges
be included as part of the 241(f) loan.
This amendment authorizes the
Department to insure 241(f) equity and
acquisition loans in amounts sufficlent
to cover 100 ent of the costs to
rehabilitate the project plus all related
charges. Prior to this amendment, an
owner or purchaser could obtain a
section 241(a) loans in addition to a
241(f) equity or acquisition loan, but the
241(a) loan would cover only 90 percent
of the value of improvements, additions
and equipment and the owner or
purchaser would be required to finance
10 t of the rehabilitation costs
itself.

While owners may now recsive a
241(f) loan to cover all of the
rehabilitation costs, they will also be

required to escrow a larger amount of
the loan . Section 316{a)

amends section 241{f)(2)(B)(i) to add
rehabilitation costs and related charges
to en equity loan, however, section 315
does not amend section 241{f)(2)(B)(ii)
which requires that ““10 percent of the
loan amount” be escrowed for a 5-year
feriod. There is no legislative history

ndicating whether or not Congress
intended to leave section 241(f)(2)(B)(ii)
unamended, but, becausa section
241((2)(B)(ii) immediately follows the
amended section 241(f(2)(B)(i), this
implies that Congress did not merely
overlook this provision, but intended to
require a larger escrow deposit, Yossibly
as a concession for permitting a larger
loan amount.

In the absence of any legislative
history to the contrary, the Department
has not amended § 241.1069(a) which
requires that 10 percent of total equity
loan amount be placad in escrow for 5
years. Owners of LIHPRHA projects
receiving equity loans under § 241.1067,
as amended, will be required to escrow
10 ent of the entire loan amount,
including rehabilitation costs and
related es. The Department
specifically requests comments from the
public on this interpretation.

Increasing the maximum equity and
acquisition loan emounts also affects the
calculetion of preservation rents under
§ 248.121. Paragraph (c) of § 248.121
includes in the calculation of extension
preservation rent, an owner's annual
authorized return and debt service on
any rehabilitation loan. Paragraph (d) of
§ 248.121 includes as part of transfer
preservation rent, debt service on an
acquisition loan and debt service on any
rehabilitation loan. Because
preservation rents must be calculated
early in the preservation process, prior
to the calculation of actusl loan
amounts, the Department must estimate
certain factors in determining debt
service. In calculating the debt servics
on a rehabilitation loan, the Department
assumes, in accordance with section
241(a) of the National Housing Act, that
the loan amount would cover 80 percent
of the rehabilitation. However, because
section 3186(a) of title I1l requires that
equity and acquisition loans include
100 percent of the rehabilitation costs
and related charges, this affscts the
Department’s estimates of preservation
rent.

When the owner is retaining the
property, it has the choice of receiving
its authorized return on an annual basis,
or receiving all or a portion of the retum
in an equity loan. If an owner chooses
an equity loan, 100 percent of the
rehabilitation costs will be included in
the loan amount and the owner would
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not need a section 241(a) rehabilitation
Joan. If an owner does not request an
pquity loan, it may cover 80 percent of
the costs of rehabilitation through a
241(a) loan, Howaever, at the time
preservation rents are determined, HUD
will not know which route an owner
will choose. For this reason, when
calculating the extension preservation
rent, the Department will assume that
the rehabilitation loan will cover 90
percent of the value of improvements,
additions and equipment. It is important
to note that in setting actual tenant rents
gt the time the plan of action is
approved, the Department will include
debt service payments on rehabilitation
costs whether they are included as part
of the Section 241(f) equity loan or in
aseparate Section 241(a) rehabilitation
loan.

As a result of the statutory
smendments, where the property is to
be transferred, a purchaser will receive
asection 241(f) acquisition loan which
will include rehabilitation costs, making
itunnecessary for the purchaser to
obtain a section 241(a) rehabilitation
loan. Therefore, when determining the
transfer preservation rent, the
Department will calculate the debt
service on a rehabilitation loan which is
sssumed to cover 100 percent of the
rehabilitation costs plus related charges.

Section 316(a)(3)(A) also amends
section 241(f) of the National Housing
Act by adding as part of the new
subparagraph (A)(i) the requirement that
equity loans have “‘amortization
provisions which will, to the extent
practicable, support the loan amount
authorized * * *."” Paragraph (a)(ii) of
§241.1067 of the April 1992 interim
rule is amended by this rule to conform
to this requirement.

Section 241(f)(5)(B) of the National
Housing Act, as amended by section
316(a)(3)(B) of title III, provides that
tquity and acquisition loans should bear
interest at a rate agreed upon by the
mortgagor and mortgagee and be
secured in such manner as the Secretary
may require. No revisions to part 241
& needed to implement this
imendment. Section 241.1070 already
Permits borrowers and lenders to
determine interest rates for equity and
fcquisition loans. The Secretary was
éuthorized under section 241(f) of the
National Housing Act, both before and
dfter its amendment by LIHPRHA, to use
bis discretion as to loan security, and
1241.1045 requires the lender to use
security instrument forms approved by
the Commissioner.

Section 241.1068 (Renegotiation of an
Equity Loan)

Section 316(b) of title IIT amends
section 241(f) of the National Housing
Act by adding a new paragraph (10)
directing the Department to renegotiate
and modify the terms of an equity loan,
at an owner’s request, if “the loan was
made” within 30 days before enactment
of the Housing and Community
Development Act of 1992 or within 80
days after such date and the loan was
made pursuant to an ELIHPA plan of
action “‘and accepted by the Secretary
for processing in December 1991.” A
new § 241.1068 has been added to the
Department’s regulations to implement
this provision.

The language of section 316(b) is
ambiguous in certain respects and there
is no legislative history indicating
Congressional intent behind this
grovision. Therefore, the Department

as used its discretion in interpreting
this provision. The statutory language
states that HUD should renegotiate the
terms of a loan depending on when “the
loan was made."” The plain meaning of
the phrase “the loan was made’ seems
to refer to the loan closing. Hence,
§241,1068 provides for renegotiation of
equity loans for which a loan closing
occurred between September 28, 1992
and January 26, 1993,

Under section 316(b) of title III, in
order for an equity loan to be
renegotiated, the loan must also be
‘“made pursuant to a plan of action
under the provisions of [ELIHPA] and
accepted by the Secretary for processing
in December 1991."” This language does
not clearly indicate whether it is the
loan application or the plan of action
which must have been accepted for
processing in December 1991, If it is
assumed that this language refers to the
loan application, this would indicate a
period of at least nine months between
submission of the application and the
issuance of a commitment. Because
commitments are generally issued in a
much shorter time period, the
Department has assumed in this rule
that this statutory language requires that
the plan of action, and not the loan
application, must have been submitted
in December 1991,

As long as the owner meets the
requirements of § 241.1068, and the
owner and the lender agree to change
the terms of the loan and the change is
in compliance with the Department’s
regulations and statutory authority, the
Department will approve a refinancing
or modify the commitment for mortgage
insurance. However, under section
241(f) the Department insures loans
made by private lenders, but the

Department is not a party to the loan
agreement and has no right to require
renegotiation of any loan terms.
Therefore, if the lender refuses to
change the loan maturity, the
Department will not modify its
commitment or approve any
refinancing,.

Pursuant to section 316(b) of title III,
the Department will approve a
refinancing or modify the mortgage
insurance commitment where such
refinancing or modification involves a
change in loan term, interest rate, or
debt service payments, as long as the
debt service does not exceed the limits
established in § 241.1065 and the loan
amount does not exceed ninety percent
of the owner’s equity, as determined in
the approved plan of action.

Part 248—Preservation of Multifamily
Low Income Housing

Subpart A—General

Section 248.5 (Election To Proceed
Under Subpart B or Subpart C of This
Part)

This rule revises §§ 248,211, 248.213
and 248.217 to require owners electing
under § 248.5 to proceed under subpart
C to comply with the notice
requirements of subpart B; revises
§ 248.5 to require HUD to provide
sufficient assistance to nonprofit
organizations purchasing projects for
which an election was made, to meet
“‘project oversight costs;” and revises
§ 248.5 to ensure that owners who
elected subpart C are not denied
incentives because of the date they filed
a plan of action.

Section 313(a) of title IIl amends
section 604(a) of LIHPRHA to require
owners who elect to proceed under
ELIHPA, to comply with sections
212(b), 217(a)(2) and 217(c) of
LIHPRHA. These provisions require
owners to notify tenants, State and local
governments, and the mortgagee of its
submission to HUD of a notice of intent,
plan of action, and any revisions to a
plan of action. Sections 248.211,
248.213 and 248.217 have been
amended to apply the LIHPRHA
notification requirements to owners
who elected to proceed under ELIHPA.
HUD includes in the class of owners
who “elected’ to proceed under
ELIHPA not only those owners who
filed a notice of election to proceed
under § 248.5, but all owners who
continued processing under ELIHPA
after the enactment of LIHPRHA.

Section 313(b)(1)(A) requires HUD to
provide incentives sufficient to meet
project oversight costs to nonprofit
purchasers who purchase projects for
which an election has been made under
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section 604 of LIHPRHA to proceed
under ELIHPA. A new paragraph (e),
which restates the statutory language, is
added to §248.5 by this rule. A
definition of “project oversight costs” is
also added to § 248.201 of subpart C of
this part, which is cross-referenced in
§ 248.5(e). That definition is discussed
in the preamble section concerning
§ 248.201. Sections 248.101, 248.145
and 248.157 are also amended to
incorporate project oversight costs as a
cost for which incentives may be
provided under subpart B for priority
purchasers.

In a summary of the Housing and
Community Development Act of 1992
presented on the Senate Floor, Senator
Cranston stated that *‘the conferees
expect the Secretary to adjust project
rents and increase the section 8 :
assistance provided to [priority]
purchasers—amending the approved
plan of action, if necessary—in order to
cover project oversight expenses, and to
adopt this practice with respect to
future nonprofit purchases under the
transitional rule.” 138 Cong. Rec.
S17809 (October 8, 1992), (statement of
Sen. Cranston). This legislative history
implies that HUD should provide
additional incentives for project
oversight costs to owners who are
already receiving incentives under an
approved plan of action. HUD will do so
upon the owner’s request. Section
313(b)(1) of title Il amends Section
604(c) of LIHPRHA by adding
subsection (1)(b), which prohibits the
Secretary from refusing to offer
incentives to owners filing plans of
action under the Emergency Low-
Income Housing Aaecl} 1987 based
solely on when the owner filed the plan
of action. The subsection further applies
this provision to any owner who filed a
Notice of Intent under section 222 of
ELIHPA before October 15, 1991.

The Department, to its knowledge has
never refused to offer incentive to any
owner who has filed a plan of action,
regardless of the date of filing, under
ELIHPA. The legislative history with
respect to this provision offers only one
clarification as to its intent. The House
Committee report references the
De t's ch in policy for
offering increased distributions based
on revalued equity on July 18, 1991.
July 18,1991 is the e ve date of &
Notice of Redelegation of Authority to
Regional Administrators to approve
plans of action, published on July 23,
1991 at 56 FR 33763. July 16, 1991 is
;lﬁo datl:‘; d;t)s that the admlnlstrad tive

r reviewing and approving
plans of action under ELIHPA, HUD
Notice H91-29, *“Processing Plans of
Action Under the Low-Income Housing

Preservation and Resident
Homeownership Act of 1990™ (“Notice
H91-29"), became effective.

Until Notice H91-29 was made
effective, the Department followed a
policy of allowing so-called “unlimited
distributions,” access to all surplus
cash, to any owner requesting increased
distributions based on revaluated
equity. Since incentives authorized
under section 224 of ELIHPA also
included access to residual receipts, an
owner could request both incentives in
the plan of action, with the effect of
having an increased distribution and
full access to residual receipts. A
sansible alternative was to allow
unlimited distributions which would
have the same effect. (A corresponding
policy was to allow annual rent
increases for units receiving Section 8
Loan Management Set-Aside assistance
with the Annual Adjustment Factor, and
to allow rent increases for units not
receiving such Section 8 assistance by
an administrative formula.) Further
since the administrative rent limitations
imposed on plans of action under
ELIHPA might not Kield to any owner a
return on equity reflecting a project’s
full, revalued equity, allowing
“unlimited” distributions was viewed
by the De ent as a correction to a
design defect in the authorizing
legislation, which was in turn
“corrected” by LIHPRHA.

The policy of allowing “unlimited
distributions” was found to be
unworkable when applied to section
236 projects, because it rendered the
collection of income in excess of the
basic rent, required by section 236(g) of
the National Housing Act, impossible.
This is the case because the calculation
of basic rent requires a fixed
distribution for limited distribution
mortgagors. Despite the many changes
that ELIHPA made to both the nature
and operation of a section 236 project,
it had not repealed section 236(g) and
the requirement to collect excess
income. In fact, section 219 of LIHPRHA
reinforces Congressional intent for the
Department to collect excess income
from section 238 projects with approved
plans of action under that statute.
Although section 219 of LIHPRHA has
no legal bearing on the literal
construction of ELIHPA, the Department
finds it instructive with respect to
Congressional intent regarding section
236 projects under the general heading
of preservation.

us, the Department with the
publication of Notice H91-29 reverted
to a policy of negotiating distributions,
g?x:ﬁ:ally reflecting net cash at the 0(ei.nd
o statutory rent phase-in peri
and corrected what was generally held

as an administrative error. Further, rent

increases would henceforth be governed

by the budgeted method, common now
to virtually all projects insured under
sections 221(d)(3) and 236 of the
National Housing Act. Although only a
few Section 236 projects had plans of
action approved with surplus cash
distributions, the Department did not
seek to renegotiate the plans of action
after the adoption of the new policy,
choosing not to penalize owners, who
had negotiated plans of action in good
faith, for the Department’s
administrative error.

Section 313(b)(1) makes it clear that
the Congress wishes the Department to
return to its policy of surplus cash
distributions for plans of action
approved under ELIHPA. It is also clear
that the Congress intends that HUD
continue to collect excess income from
section 236 projects. Therefore, section
221(d)(3) mortgagors may retain all
rental collections over and above
normal operating costs and debt servics
as distributable, subject to the surplus
cash computation. Section 236 projects
may do likewise, subject to the
colf;ction of excess income and the
surplus cash computation. In order to
determine the amount of excess income
to be collected, the Department must
establish a basic rent.

The basic rent will be set in the
following manner: (1) Units assisted by
Section 8 loan management set-aside
will have a basic rent of the lesser of the
Section 8 existing fair market rent or the
rent for comparable unassisted units; (2)
low income units not assisted by
Section 8 loan management set-aside
will have a basic rent set at 30 percent
of one twelfth of 75 percent of the area
median income (or 125 percent of the
national median incomes, if less)
adjusted for unit size; (3) moderate
income units will have a basic rent set
at 30 percent of one twelfth of 90
percent of the area median income (or
125 percent of the national median
income, if less) adjusted for unit size.
Section 236 market rents will be
established in accordance with current
procedures. Owners will be required to
remit monthly rental income collected
in excess of the aggregate basic rent, not
to exceed the amount of the monthly
interest reduction payments.

Rent increases for units assisted by
section 8 will be adjusted by the Annual
Adjustment Factor. Rent increases for
units not assisted by Section 8 will be
adjusted by adjustments to the “factored
rents’ set forth in Notice H91-29 or
when tenant incomes are recertified,
depending on which method the owner
chooses for determining tenant rents for
units not assisted by Section 8 loan
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approval, Owners may at their option
aggly for and receive a limited
distribution under ELTHPA. For owners
choosing this option, rent increases will
be governed by the budget method.,

ere is no requirement in section
313(b) of title Il nor is there any

indication in

the legislative history that

Congress intended that this provision

retroactivel
has had a p

apply to any owner who
of action approved under

the conditions set forth in Notice H91-
29. Therefore, the Department will not
reconsider plans of action which have
rceived final approval in accordance
with § 248.218.

Any Section 236 project which has
received a surplus cash distribution as
an incentive will have section 238 basic
and market rents calculated in
sccordance with the above methodology
effective with the first approved
increase in project rents after the
effective date of this rule. However, the
collection of excess income foregone
due to the Department’s administrative

error will not be required.

Subpart B—Prepayment and Plans of
Action Under the 1990 Act

Section 248.101 (Definitions)

Ssction 248.101 is revised by this rule
toadd definitions of “project oversight

costs” and **proprietary

information.”

Sections 307, 308(b) and 313(b) of title
[Irequire HUD to provide sufficient

incentives to

priority purchasers of

eligible low income housing under
LIHPRHA, and to nonprofit purchasers
of projects for which an election wes

made under ELIHPA, to m

“project

oversight costs.” The definition of
“project oversight costs” recognizes that
some priority purchasers may not have
the experience and expertise needed to
own and operate low income

ind may want to hire a third to
provide assistance, education an

training for the board and members of
the priority or nonprofit purchaser. The
Department may provide incentives to
tover costs incurred by priority

the priority p

purchasers lnring third
direct

es to assist
of

ors in making ownership and

nanagerent decisions. Becauss the
board of directors must make all
twnership decisions, project oversight
tsts must be directly related to
sducating and supporting the board in

Its decisi

It is intended that

third parties will provide project

Oversight to facilitate the
by

ons of

of directors, rather than to
Usurp the board's responsibilities. Since

Project ove
education

is intended to provide
training to priority

purchasers which may not have the
experience necessary to own and
operate low income m:

housing, the Department expects that as
priority purchasers gain this experiencs,
project oversight costs will diminish
and eventually be eliminated. The
Department is considering limi

project oversight costs to the first five
years of operation after plan of action
approval and specifically

comments regarding whether a five-year
limitation is reasonable.

Section 304 of title IIT amends section
217(a)(2) and (c) of LIHPRHA to require
owners and the Department to make
available to the tenants and the chief
exscutive officer of the appropriate State
or local government in the jurisdiction
where the housing is located copies of
all documentation supporting the plan
of action and revisions to the plan of
action, except for any documentation
which HUD deems to be propristary
information. To implement section 304
of title III, this rule adds a definition of
the term “proprietary information” to
§248.101 and amends the notice
provisions of § 248.135 (c) and (f). The
amendments to § 248.135 (c) and (f) are
addressad in the following discussion of
that section.

In his discussion on the Senate Floor,
Senator Cranston indicated that tenants
should have access to “‘all information
submitted that is relevant to the
preservation process, with a narrow
exception, Only proprietary information
is privileged. The privilege extends only
to information which is equivalent to
trade secrets, confidential financial
information, such as ership audits,
personal financial i tion about
partners in the ownership entity, or
project tenants * * * in the case of
documents that include both proprietary
and nonprivileged information, it is the
intent of the conferees that the
documents be released, with the
proprietary information redacted.” 138
Cong. Rec. 517909 {October 8, 1992)
(statement of Sen. Cranston). The
Department has taken into consideration
this statement in formulating its
definition,

Section 248.135 (Plans of Action)

As discussed in the previous section,
section 304 of title Il amends section
217(a)(2) and (c) of LIHPRHA to require
an owner and the Department to make
available, upon request, to the tenants
and the chief executive officer of the
appropriate State or local government in
the jurisdiction where the housing is
located copies of all documentation
supporting the plan of action and
revisions to the plan of action, except

for any documentation which HUD
deems to be proprietary information.
Section 248.135(c) currently requires
the owner to provide copies of its plan
of action to the tenant representative
and the officer of State or local
government to whom the owner
submitted a copy of its notice of intent.
The owner is required to post, in
all occupied buildings, a summary of
the plan of action which includes a
statement that the tenants may obtain a
copy of the plan of action from the
tenant representative, the local HUD
office or the owner. As noted in the
preamble to the April 1992 interim rule,
at 57 FR 12010, a plan of action is a
complets, self-contained document,
having all the information necessary for
the Department to make the
determinations required under
LIHPRHA. All supporting
documentation is included in, and is a
part of, the plan of action itself and is
available to the tenants and the State
and local government under
§ 248.153(c). However, because of the
direction in section 304 of title III, and
in the event that there is some
supporting documentation that is not
included in the plan of action, this rule
amends paragraphs (c) and {f) of
§ 248.135 in order to permit tenants and
the State or local governments to request
copies of the supporting documentation.
I addition, § 248.101 is amended, as
noted in the preceding discussion, to
add a definition of “proprietary
information,”

Section 248.141 (Criteria for Approval
of a Plan of Action Involving
Prepayment and Voluntary
Termination)

Section 305 of title IIl amends section
218 of LIHPRHA to require HUD to
issue written findings on an
analysis of the evidence it relies on in
approving a plan of action to terminate
the low income affordability restrictions
on eligible low income housing, Section
305 also directs the Department to
publish, in a regulation, a procedurs for
determining whether the conditions
needed to approve a pian of action to
terminate the low income affordability
restrictions exist and the of
evidence the Department will rely on in
making its determination. This rule
revises § 248.141 to include the
Department’s current policies and
procedures, as set forth in HUD
Handbook 4350.8, “Processing Plans of
Action Under the Low Income Housing
Preservation and Resident
Homeownership Act of 1990" for
approving plans of action under this
section.
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Section 248.145 (Criteria for Approval
of a Plan of Action Involving Incentives)

Section 307(a) purports to amend
section 220(d)(2) of LIHPRHA by adding
the parenthetical language to the
following provision: “[sJubject to the
availability of amounts approved in
appropriations Acts, the Secretary shall,
for approval plans of action, provide
assistance sufficient to enable qualified
purchasers (including all priority
purchasers other than resident councils
acquiring under the homeownership
program authorized by section 226) to
* * *” acquire the project, pay debt
service on the federally assisted
mortgage and the rehabilitation loan,
meet project operating expenses and
establish adequate reserves, receive an 8
percent return on actual cash
investment, reimbursement for
transaction expenses incurred by
priority purchasers and training for
resident councils under a resident
homeownership program. This
provision establishes the level of
assistance the Depariment is authorized
to provide to qualified purchasers under
LIHPRHA.

The effect of section 307(a) would be
to make section 220(d)(2) inapplicable
to resident councils submitting a-
resident homeownership plan.
However, because there is no other
provision in LIHPRHA which indicates
the level of incentives a resident council
with a resident homeownership plan
should receive, this amendment seems
to be incorrect, Section 219(a) sets forth
the amount of incentives which can be
provided to an owner who retains the
project and section 220(d)(2) does the
same for purchasers where the owner
decides to sell the project. If section
220(d)(2) is not applicable to resident
councils with a homeownership plan,
they would be the only entities which
are not covered by a statutory provision
defining the amount of incentives they
may receive, This interpretation seems
contrary to the entire preservation
scheme which is intended to provide
owners with a specific return on their
investment while preserving the low
income housing.

The position that Congress did not
intend to amend section 220(d)(2) by
adding the quoted parenthetical
language is also supported by the fact
paragraph (G) was not deleted from
section 220(d)(2). Section 220(d)(2)(G)
provides that the Department may
award sufficient incentives to a resident
council with an approved
homeownership plan to cover, inter alia,
the costs in to train the resident
council and to provide homeownership
training for the tenants. It would be

unreasonable to make section 220(d)(2)
inapplicable to resident councils with a
homeownership plan and yet have a
paragraph in that section which deals
solely with those entities.

Rather than amending section
220(d)(2), the Department believes that
section 307(a) is intended to amend
section 220(d)(1) of LIHPRHA. If the
quoted parenthetical language wers
added to section 220(d)(1), it would
read as follows: “[I}f the qualified
purchase is a resident council, the
Secretary may not approve a plan of
action for assistance under this section
unless the council’s proposed resident
homeownership program meets the
requirements under section 226. For all
other qualified purchasers (including all
priority purchasers other than resident
councils acquiring under the
homeownership program authorized by
section 226), the Secre! may not
approve the plan unless the Secretary
finds that the criteria for approval under
section 222 have been satisfied.”
Section 222 states that incentives cannot
be provided unless binding
commitments have been made to

reserve the property as low income

ousing, to protect current tenants from
displacement, to regulate rent increases
for current and future tenants, and to
ensure that the property is maintained
in accordance with housing quality
standards.

In implementing section 222, the
Department, in § 248.145, inadvertently
excluded from the criteria for approval
under section 222 all resident councils,
instead of just those resident councils
under the resident homeownership
program. It is likely that section 307(a)
was intended to correct the
Department’s mistake in § 248.145.
Section 248.145(a) is amended to apply
to all resident councils, except those
under the resident homeownership

pr3§ram.

hile HUD interprets section 307(a)
as intending to amend section 220(d)(1),
section 307(a) could have been meant to
amend section 221(d)(2) of LIHPRHA.
Section 221(d)(2) authorizes the
Department to provide grants to
qualified purchasers to assist in the
completion of sales and transfers under
the mandatory sale procedures. It is
possible that the language of section
307(a) was intended to exclude resident
councils purchasing under a resident
homeownership plan from receiving
grants under section 221(d)(2). This
position could be supported by section
226(a) of LIHPRHA which states that a
resident homeownership plan should be
developed by “[tlenants seeking to
purchase eligible low income housing in
accordance with section 220 * * *;"

implying that resident homeownership
is only an option under the voluntary
sale provisions of section 220 and not
the mandatory sale provisions of section
221. The Department requests
comments which may clarify this
matter.

Section 308(b) of title III amends
section 222(2)(2)(G)(i) of LIHPRHA
which governs future rent increases for
tenants residing in projects with
approved plans of action. Prior to this
amendment, section 222(a)(2)(G)(i)
stated that future rent adjustments
generally would be made based on an
annual adjustment factor applied to the
portion of rent attributable to project
operating expenses and by making
changes in the owner's annual
authorized return, Where there were
extraordinary expenses which were not
covered by the annual adjustment factor
or the owner's return, an owner could
appeal to HUD for an additional rent
increase. Section 308(b) amends this
provision by deleting all references to
the annual authorized return and by
adding the requirement that, when the
owner is a priority purchaser, the
annual adjustment factor be applied to
the portion of rent attributable to project
oversight costs, as well as that portion
attributable to operating expenses. A
definition of the term “‘project oversight
costs” is also added to § 248.101.

Section 248.153 (Incentives To Extend
Low Income Use)

Section 306 of title Il amends section
219(a) of LIHPRHA to require the
Department to provide incentives which
would be sufficient to permit an owner
to receive its annual authorized retum
“for each year after approval of the plan
of action.” Section 248.153(a)(1) is
amended accordingly.

Section 306 also amends section
219(a) of LIHPRHA to permit HUD to
provide the following incentives, in the
following order of preference, to ensure
that an owner receives its annual rate of
return during the tenant rent phase-in
period: (1) permitting owner access t0
residual receipts accounts; (2) deferring
remittance of excess rent payments; and
(3) increasing rents, as permitted under
an existing Section 8 contract. To
implement this provision, the
Department adds a new paragraph (c) 10
§ 248.153 stating that, if necessary to
enable an owner to receive its annual
authorized return during the tenant rent
phase-in period required by
§ 248.145(a)(6), HUD shall permit the
owner to withdraw funds from the
residual receipts accounts. If this is
inadequate, and the project is insured of
assisted under section 236 of the
National Housing Act, the owner may
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defer remittance of excess income. If
both of these incentives fail to t an
owner to obtain the annual euthorized
return, the Department wiil then
temporarily increase Section 8 rents, as
permitted under the existing Section 8
contract,

Seciton 248.153(b)(1) currently
permits an owner to have access to the
projact’s residual receipts accounts, “as
necessary to enable the owner to realize
the annual authorized return,”

Therefore, an owner will already receive
this incentive during the rent phase-in
period. Because the owner and the
Department will be unable to ascertain
in the first 12 months after approval of
aplan of action whether the incentives
awarded under the plan of action are
sufficient to enable the owner to obtain
its annual authorized return, the
additional remedies permilted under the
revised § 248.153(c) will be unavailable
until one year after plan of action
approval. If an owner can document,
through an audit, that it is not receiving
its annual authorized return, thess
remedies may be mads available to the
owner during the first year after plan of
iction approval. Otherwise, at the end
of the first year, if it has been

determined that an owner has not
obtained its annual authorized return,
an owner of a section 236 insured or
essisted project will be permitted to
defer remittance of excess rent

payments, and &n owner of a project,
other than one insured or assisted under
ssction 236, will receive an increase in
rents, to the extent permitted by an
existing section 8 contract. At the end
ofthe second year of the rent phase-in
period, if it is determined that an owner
ofa section 236 insured or assisted
project still has not received the total
innual authorized return, rents will be
temporarily increased during the phase-
in period to the extent permitted by an
existing section 8 contract.

Section 248.157 (Voluntary Sale of
Housing Not in Excess of the Federal
Cost Limit)

Sections 307(b) through (d) of title ITI
imend section 220{d)(2) of LIHPRHA to
make available additional incentives for
Priority purchasers. Section 307(e)
tmends section 220(d)(3) of LIHPRHA
19 permit selling owners to retain a
Project’s residual receipts account
without a corresponding decrease in the
sales price,

Section 307(b) authorizes HUD to
Provide sufficient ingentives to meet
Project oversight costs where the owner
s priority purchaser. Section
220(d)(2)(D) previously permitted

Centives at a level which would cover
Project operating expenses and establish

adequats reserves, but did not include
project oversight costs. Section
248.157(m)(4) is amended to include
this cost. As previously noted, § 248.101
contains a definition of “project
oversight costs” which sets forth the
types of costs which can be covered by
incentives.

Section 307(c) permits qualified
purchasers to receive an 8 percent
annual return on any cash investment,
other than assistance provided under
LIHPRHA, to acquire or rehabilitate the
project. Prior to this amendment,
section 220(d)(2)(E) ellowad qualified
purchasers to receive an adequats return
on any actual cash investment to
ac%t;ire the project. The Secretary was
authorized to use his discretion to
determine what would be considered an
“adequate return.” The current section
248.157(m)(5) restates the statutory
language of section 220(d)(2)(E), but the
preamble to the April 1992 interim rule
expanded upon this by stating, at 57 FR
12021, that HUD wourd “build into the
rent stream a return on any actual cash
investment by the purchaser and debt
service on any gap financing. The extra
income must be allocated towards debt
service payments on the non-federal
loan, or if the return exceeds the debt
service on the loan, then the surplus
cash must be deposited in the residual
receipts account * * *.” In the Senate
Report, on page 70, the Committee took
issue with the fact that priority
purchasers would have to return any
surplus cash not needed for debt service
to the residual receipts account, rather
than retain it for their own purposes. In

- order to comply with statutory intent,

§ 248.157(m)(5) is revised to permit an

- 8 percent return for any actual cash

investment made by priority purchasers
to rehabilitate, as weﬁ as to acquire,
eligible low incomse housing. The
Department has also amended its
administrative requirement that all
surplus cash not needed for debt service
be returned to the residual receipts
account, Instead, priority purchasers
will be permitted access to funds in the
residual receipts account which are not
needed for project purposes. As is the
case with for-profit owners, HUD-
approval will uired before funds
may be withdrawn by priority
purchasers from the residual receipts
account,

Section 307(d) authorizes HUD to
reimburse priority purchasers for “all
reasonable transaction expenses y
associated with acquisition, loan closing
and implementation of an approved
plan of act;'lﬁn." S;ction 220(d)(2)(F)
originally allowed priority purchasers
“‘an adequate reimbursement for
transaction expenses relating to

acquisition of the housing, subject to
approval by the ." Section
307(d) enlarges the scope of the term
“transaction expenses’ to permit
reimbursement of expenses incurred in
loan and implementation of an
approved plan of action, as well as those
expenses incurred in acquiring the
property. Section 248.157(m)(8) is
revised to restate the language of section
307(d). The Department specifically
requests comments concerning the

of expenses which may be incurred by
priority egumhasars in implementing an
approved plan of action. The
Department will consider any comments
it receives on this point in order to
expand on this provision in the
administrative guidances it is currently
formulating.

In the current § 248.157{m)(6), the
Department, using its discretion to
implement section 220(d)(2)(F), placed a
cap on the reimbursement of transaction
expenses at 5 percent of the project’s
transfer preservation equity, made
reimbursement subject to HUD's
approval and required that the
reimbursement be “in accordance with
standards applicable to insured loan
transactions under this chapter.” The
Senate Report indicates, on page 71, that
the Committee objected to both the 5
percent cap and the requirement that
the reimbursement be in accordance
with other loan transactions. *HUD's
regulations arbitrarily limit the
reimbursement of transaction expenses
in two watys: first, by setting a cap of §
percent of preservation equity; and
second, by conditioning reimbursement
on ‘standards applicable to insured loan
transactions under this chapter.’ These
limits are contrary to the legislative
intent that the reimbursement be
‘adequate’ for all reasonable expenses.
'I’h:?imits are also contrary to industry
practice, because transaction e 588
do not correlats with the value of [sic]
size of the property acquired.” Because
of this amendment and the Committee’
objections, § 248.157{m)(6) is amended
to remove the 5 percent cap and the
requirement that reimbursement be
comparable to other loan transactions.

Section 307(e) amends section
220(d)(3)(A) which provided that where
a selling owner retained any residual
receipts from the project upon sale, the
sale price would be decreased by the
amount of the residual receipts being
retained. As noted in the preamble to
the proposed rule to implement
LIHPRHA, at 56 FR 20277, published on
May 2, 1991, the Department took the
position that section 220(d)(3)(A), as
enacted, “would deprive an owner of a
portion of the project’s value” because
the project’s preservation value does not
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take into consideration the amount of
the project’s escrow accounts, including
residual receipts. Section 307(e) corrects
section 220(d)(3)(A) by eliminating the
requirement that residual receipts
retained by the owner be deducted from
the sale price. Section 248.157(n) is
revised to implement this amendment.

Section 248.173 (Resident
Homeownership Program

Section 309 of title IIl amends section
226 of LIHPRHA, which governs the
resident homownership program, to
prohibit the Department from requiring
prepayment of the mortgage as a
condition of approving a resident
homeownership plan of action; to
require low income use restrictions to
remain on all rental units; and to take
away the Deiartment's discretion to
determine whether a purchase under the
resident homeownarsiip program
involves an assumption of the mortgage
and whether the purchasing entity
intends to own the housing on a
permanent basis.

Section 248.173(s) prohibits resident
councils from assuming the federally-
assisted mortgage under a resident
homeownership program where fee
simple ownership of the project’s units
are being transferred to the tenants.
However, § 248,175, which permits
resident councils to purchase and
operate a project as a limited equity
cooperative under a resident
homeownership plan, does not prohibit
mortgage assumptions. The Department
revises paragraph (s) of § 248.173 to
clarify that a resident council may
choose to assume the federally-assisted
mortgage or prepay the mortgage in
connection with a resident
homeownership plan. If the resident
council chooses to assume the mortgage,
the project must be sold to a limited
equig: cooperative pursuant to § 248.175
and the project must be operated as a
limited equity cooperative.

The Department limits mortgage
assumptions to limited equity
cooperatives because where there is to
be a mortgage assumption, the only
workable form of resident
homeownership is as a cooperative

whers shares in the project are
transferred to the tenants, rather than
fee simple ownership of the units,
Section 226(b)(5)(A)(iii) requires

homeowners, whether p ing a
share in the project, or the actual unit,
to execute a promissory note payable to
the Secretary. It would be infeasible
where fee simple ownership of units is
transferred, to require promissory notes
for each unit, as well as to have a
mortgage outstanding on the entire

project.

Where the federally assisted mortgage
is assumed by a resident council, the
regulatory agreement on the project
would remain in place and all current
and prospective homeowners would be
required to comply with low income
restrictions. Paragraph (b)(10) of section
226 of LIHPRHA requires as a condition
of assuming the mortgage, that the low
income restrictions on the project
remain in place for the remaining useful
life of the project. However, section
226(b)(3) of LIHPRHA requires that only
initial homeowners meet the low
income restrictions established by HUD.
(Note that the Department, in

§ 248.173(g), requires initial owners to
fall within the same type of income
profile imposed on projects which are
transfe under § 248.157.)
Subsequent owners are not subject,
either by statute or by regulation, to
meet income requirements. This implies
that Congress contemplated that
resident councils could choose to
assume the federally assisted mortgage
and continue the low income use
restrictions for the project’s remaining
useful life or could pay off the mortgage
and eliminate the low income use
restrictions once all initial homeowners
have sold their units to subsequent
owners. The revised § 248.173(s)
provides resident councils with these
two options.

In order to ensure that low income
use restrictions continue to be applied
to all rental units for the period during
which they remain as rental units,
paragraph (g) of § 248.173 is revised to
require as a condition of approval of a
resident homeownership program, that
all tenants residing in rental units be
subject to the protections of § 248.145
(a)(5), (a)(6), (a)(7), and (a)(9), which
restrict rent levels, and that the rental
units be available to new tenants in the
proportions of very low, low and
moderate income tenants, as required
under § 248.145(a)(8).

Section 248.175 (Resident
Homeownership Program—Limited
Equity Cooperative)

Section 308 of title III also amends
section 226(b)(8) of LIHPRHA to add the
phrase “Except in the case of limited
equity cooperatives, * * *” before
“resident councils shall transfer
ownership of the property to tenants
within a specified period of time that
the Secretary determines to be
reasonable.” It is unclear whether this
amendment is intended to delete all
time requirements for transfer of
ownership shares from a limited equity
cooperative to the tenants, such as the
4-year requirement imposed in
§248.175(b), or whether this is a

technical change to omit limited equity
cooperatives from the requirement that
“ownership of the property” be
transferred in a timely manner because
individual owners in a cooperative do
not obtain ownership of the property,
but a share in the entire project.

Paragraph (b) of § 248.175, which

g;\:ems resident homeownership by

imited equity cooperatives, is revised to
delete the cross-reference to
§ 248.173(0), which requires that
ownership be transferred to the tenants
ina timel{ manner, The Department
specifically requests comments on this
revision.

Subpart C—Prepayment and Plans of
Action Under the Emergency Low
Income Preservation Act of 1987

Section 248.201 (Definitions)

As noted in the discussion of § 248.5,
section 313(b)(1)(A) of title III requires
the Department to provide sufficient
incentives to nonprofit purchasers to
meet “‘project oversight costs.” Section
248.201 of the Department’s regulations
is amended by this rule to add the
definition of the term ““project oversight
costs.” The definition in § 248.201 is
identical to the definitionr adopted in
§ 248,101, except that the term
“nonprofit purchaser” is substituted for
the term “priority purchaser,” since
ELIHPA does not create a category for
priority purchasers. The definition of
“project oversight costs” is addressed in
the preceding discussion of § 248.101.

Section 248.211 (Notice of Intent To
Prepay]

Section 248.211(b) of the
De ent’s regulations is amended in
order to extend the notice requirements
of section 313(a) of title III to cover
those who elected to proceed under
ELIHPA. The preceding discussion
concerning § 248.5 addresses the
reasoning behind this revision, Section
248.211(b) currently requires an owner
to submit a copy of its notice of intent
to the governor in the State where the
project is located or with the
appropriate State or local government
agency for the jurisdiction in which the
project is located and to each tenant in
the project, as well as to post a copy of
the notice of intent in each occupied
building of the project. The Department
revises § 248.211(b) by including
language from § 248.105(c), requiring,
for owners who made an election, that
the notice of intent be submitted to the
chief executive officer of the appropriaté
State or local government in which the
project is located, or any officer
designated by executive order or State
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or Jocal law to receive such information
and to the mortgages,

Section 248.213 (Plan of Action)

The Department amends § 248.213(b)
of its mg\Sations to require owners who
made an election to proceed under
ELIHPA to notify the State and local
governments and the tenants of the
submission. The rationale behind this
amendment is addressed in the
preceding section concerning § 248.5.
This revision incorporates in
§248.213(b), language similar to that in
§248.135(c) in order to create a uniform
standard for notifying affected tenants
and State and local governments under
both preservation S.

While ELIHPA cfoes not create a
mechanism for identifying tenant
representatives, the LIHPRHA
requirement that the tenant
representative be given a copy of the
plan of action is retained in case there
is & tenant representative who is known
to the owner. Although section 304 of
title IIl does not extend the ban on
releasing proprietary information to
ELIHPA, the Department proposes to do
s0 in this rule. There is no basis for
rermit(ing certain tenants and State and
ocal governments to receive proprietary
information and not others simply
because of the preservation program
chosen by the owner.

Section 248.217. (Revisions to Plan of
Action)

The Department also amends
§248.217, which governs revisions to
plans of action submitted under
ELIHPA, to require that all revisions,
end supporting information, except for
proprietary information, be provided to
the tenants and State and local
governments. The reasons for this
change are discussed in the preceding
section concerning § 248.5. The
linguage revising § 248.217 is derived
from the language of § 248.135(f), as
amended.

Subpart E—Technical Assistance and
Capacity Building

Section 312 of title Il amends
LIHPRHA by adding new sections 251
through 257 which establish a technical
Ssistance and capacity building
Program for providing grants to resident
groups, resident councils and
tommunity-based nonprofit housin
developers. This program is codiﬁes in
inew subpart E which is added to part
248, Subpart E restates the provisions of
Sactions 251 through 257. More specific
information will be provided in a Notice
ofFund Availability (the “1993 NOFA")
which is currently being drafted by the
Department, The Department intends to

award technical assistance grants on a
noncompetitive, rolling basis.

As enacted, memﬁ. did not provide
the Department with authority to
provide funds prior to plan of action
approval to priority purchasers to assist
them in organizing and training.
Pursuant to section 220(d) of LIHPRHA,
funds could only be provided
retroactively under an approved plan of
action to reimburse priority purcgasera
for transaction expenses related to
acquisition and resident councils for
training expenses incurred in
connection with a resident
homeownership plan. However, the
Departments of Veterans Affairs and
Housing and Urban Development, and
Independent Agencies Appropriations
Act of 1992 set aside funds “for tenant
and community-based nonprofit
education, training and capacity
building * * *.” On September 3, 1992
at 57 FR 40570, the Department

ublished a Notice of Fund Availability
Fthe 1892 NOFA”) announcing
technical assistance and planning grants
which would be awarded to certain
priority purchasers in accordance with
the standards established in the 1992
NOFA.

The Department is currently accepting
applications on a rolling basis under the
1992 NOFA, In a statement on the
Senate Floor, Senator Cranston
remarked that “[t]he conferees expect
HUD to proceed expeditiously with the
[1992] NOFA and receive and approve
grant applications on the 30 day
schedule provided, while moving
forward with the implementation of the
new technical assistance program. The
Department may run the programs
concurrently or sequentially, but must
take steps to assure that no funding gap
occurs between the temporary technical
assistance grant program and the
permanent program established by this
title.” Cong. Rec. S17910 (October 8,
1992) (statement of Sen. Cranston). HUD
intends to continue to accept y
applications under the 1992 NOFA until
the funding set aside under the 1992
appropriations Act runs out.
Applications for funding will be
reviewed in accordance with the
standards and criteria established in the
1992 NOFA and not based on the
technical assistance and capacit
building program set forth in sugpart E.
The Department intends to administer
grants under the 1992 NOFA and the
1993 NOFA simultaneously.

Potential grant recipients should be
aware of the substantive differences
between the technical assistance
program set forth in the 1992 NOFA and
the dpro established in subpart E,
Under the 1992 NOFA, funds are

provided directly by HUD and are
available in three separate phases; for
start-up funding, for an expression of
interest and development of a purchase
offer, and for preparation of a plan of
action. Successful applicants may
receive up to $25,000 for phase I
activities, $50,000 for phase II activities
and $50,000 for phase III activities.
Those eligible for the assistance are
resident groups, resident councils,
community groups, and community-
based nonprofit organizations.
Pursuant to subpart E, grants are
administered by intermediaries selected
by HUD. Resident organizations and
community-based nonprofit housing
developers may apply for two types of
grants: Resident capacity building and/
or predevelopment. Funding for each
grant may not exceed $30,000 and
$200,000, respectively. In addition,
State and local government agencies,
nonprofit intermediaries, and
experienced resident councils and
community-based nonprofit
organizations, may apply for grants to
conduct community outreach, training
programs, organization activities, and
any other activities HUD deems
appropriate under the preservation
program,
Miscellaneous Matters

The Housing and Community
Development Act of 1992 contains two
additional provisions, pertaining to
section 8 certificates and vouchers and
flexible subsidy assistance, which also
affect the preservation program. Section
141 of the Housing and Community
Development Act of 1992 amends
sections 8(c)(4) and 8(0)(3)(A) of the
United States Housing Act of 1937 to
makse eligible for section 8 certificates
and vouchers, tenants who have been
displaced, under section 223 of
LIHPRHA, as a result of a mortgage
prepayment or termination of a
mortgage insurance contract and
nonpurchasing familiesresiding in a
project under a resident homeownership
plan, pursuant to section 226 of
LIHPRHA., Since their enactment,
sections 223(a) and 226(b)(6)(B) of
LIHPRHA provided that displaced
tenants and nonpurchasing families are
eligible for section 8 certificates and
vouchers. However, section 8 was not
amended to include these tenants and
families as eligible certificate and
voucher recipients. Section 141 corrects
this oversight, No amendment is needed
to part 248 in order to implement this

rovision. :

Section 405(d) of the Housing and
Community Development Act of 1992
amends section 201 of the Housing and
Community Development Amendments
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of 1978 by adding a provision stating
that “[plrojects receiving assistance
under this section are not eligible for
prepayment incentives under [ELIHPA]}
or [LIHPRHA). Projects receiving
financiel assistance under such Acts are
not eligible for assistance under this
section.” Section 405(b) of the Housing
and Community Development Act of
1992 repeals section 201(k)(4) of the
Housing and Community Development
Amendments of 1978 and establishes
new selection criteria for awarding
flexible subsidy capital improvement
loans, including giving priority to
projects with HUD-insured mortgages
over projects with HUD-held mortgages
and those noninsured projects which
are assisted by State agencies. Section
201(k)(4) had created a priority for
projects receiving incentives under
ELIHPR and LIHPRHA, but this
amendment eliminates preservation
projects from the list of selection
criteria, On their face, these
amendments would seem to preclude
ELIHPA and LIHPRHA projects from
receiving flexible subsi(fy assistance,
and vice versa.

However, Con did not amend
section 224(b)(6) of ELIHPA or section
219(b)(4) of LIHPRHA which list
flexible subsidy capital improvement
loans as a permisaigle incentive, Nor
did Congress repeal sections 201(m)(1)
and (m)(2) of the Housing and
Community Development Amendments
of 1978, which discuss rental payments
for ELIHPA and LIHPRHA projects
receiving flexible subsidy assistance. In
addition, Congress enacted section 318
of title HI, requiring the Department to
present a report to Congress detailing
the cost of providing preservation
incentives to owners of projects deemed
insligible for incentives use the
owners entered into agreements to
maintain the projects’ low income use
in exchangs for flexible subsidy
assistance. This report is required
because Congress “is concerned that
many of these projects may not be
preserved, even with flexible subsidy,
for lack of necessary additional funding
* * * the report [should] include any
recommendation which the Committee
can consider for ways to make these
projects eligible for the preservation
program * * *" House Rpt. No. 760,
102d Cong,, 2d Sess., at 117 (the “House
Report”), The failure of Congress to
eliminate capital improvement loans as
an incentive, or to delete all flexible
subsidy provisions pertaining to
ELIHPA and LIHPRHA projects, and the
fact that Congress is requesting a report
to attempt to make projects with flexible
subsidy eligible for inccntives, seem to

imply that Congress intended to
continue to permit capital improvement
loans as an incentive.

While owners proceeding under
ELIHPA or LIHPRHA may finance
rehabilitation with a loan insured under
section 241 of the National Housing Act,
a capital improvement loan is preferred
by nonprofit purchasers because
nonprofit mortgagors are not subject to
the owner contribution requirements
imposed on for-profit mortgagors, the
interest rate on capital improvement
loans is lower than for section 241
loans, and capital improvement loans
are paid back from surplus cash. The
amendment to sectian 241(f) made b
section 316(a) of title Il eliminates the
need for a rehabilitation loan under
LIHPRHA because rehabilitation costs
will now be included in the section
241(f) equity and acquisition loans.
However, capital improvement loans
would be beneficial for nonprofit
purchasers under ELIHPA whose only
other choice is to finance improvements
with a section 241(a) loan.

In light of the foregoing, the
Department will allow nonprofit
purchasers to obtain a flexible subsidy
capital improvement loan as an
incentive under ELIHPA. Because
nonprofit purchasers requesting capital
improvement loans in their plans of
action will not be “receiving financial
assistance” under ELTHPA or LIHPRHA
at the time they are determined eligible
for flexible subsidy, this position will
not violate section 405(d) of the Housing
and Community Development Act of
1992,

The Department intends to issue a
Notice of Fund Availability for capital
improvement loans which will
announce funding for HUD-insured
projects which are being sold to
nonprofit purchasers pursuant to
approved plans of action under ELIHPA,
Thess projects will have to conform to
theanew selection criteria established in
section 201(n)(1) and will be awarded
assistance as their applications are
received. Nonprofit purchasers of
projects which do not have mortgages
insured by HUD will also be eligible to
apply for a capital improvements loan,
but because o?the statutory preference
granted to projects with HUD-insured
mortgages in section 201(n)(2), these
projects will not be awarded funding
until the end of the funding year.

Findings and Other Matters

A. Regulatory Impact

This rule does not constitute a “major
rule” as that term is defined in section
1(d) of Executive Order 12291 on
Federal Regulations issued by the

=an

President on February 17, 1981, An
analysis of the rule indicates that it does
not (1) have an annual effect on the
economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-

b enterprises in domestic or expart
markets.

B. Environmental Impact

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332, The Finding of No
Significant Impact is available for public
inspection during lar business
hours in the Office of General Counsel,
Rules Docket Clerk, room 10276, 451
Seventh Street, SW., Washington, DC
20410.

C. Executive Order 12612, Federalism

The General Counsel, as the
Designated Official under section 6(a) of
[Executive Order 12612, Federalism, has
determined that the policies contained
in this rule will not have substantial
direct effects on States or their political
subdivisions, or the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. As a
result, the rule is not subject to review
under the Order.

D. Executive Order 12606, The Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has :
determined that some of the policies in
this rule will have a significant impact
on the formation, maintenance and
general well-being of the family.
Achievement of homeownership by low
income families under the regulation
can be expected to support family
values, by helping families to achieve
security and independence, by enabling
them to live in decent, safe and sanitary
housing, and by giving them the skills
and means to live independently in
mainstream American society. Since the
impact on the family is beneficial, no
further review is necessary.

E. Regulatory Flexibility Act

Under section 605 of the Regulatory
Flexibility Act (5 U.S.C. 601), HUD
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cortifies that this rule does not have a
significant economic impact on a
substantial number of small entities,
because it carries out statutorily-
mendated limitations on prepayment of
the affected mortgages. Any economic
impact is a direct consequence of the
statute and is not separately imposed by
this rule.

F. Information Collection Requirements

The information collection

requirements contained in this rule have

been submitted to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
HUD Desk Officer, room 3001, New
Executive Office Building, Washington,
DC 20503, for review under the

TABULATION OF ANNUAL REPORTING BURDEN:

provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501-3502). No
?erson may be subject to a penalty for
ailure to comply with these information
collection requirements until they have
been approved and assigned an OMB
control number. The OMB control
number, when assigned, will be
announced by separate notice in the
Federal Register.

reference

Description of information collection and applicable program

Number of
Number of responses

Total annual

responses

248 ...

A Resident capacity grant application 1992 statute: Section

E. Voucher submission:
1. Resident capacity grantees: 248
2. Predevelopment grantees: 248

B. Predevelopment grant application 1992 statute: Section 248
C. Other purpose grants 1992 statute: Section 248
D. Application by intermediaries 1992 statute: Section 248

.....................................

3. Intermediary grantees: 248 ........

F. Reporting:
1. Resident capacity grantees: 248

2. Predevelopment grantees: 248 ...

3. Other purpose grantees: 248 ..

4. Inte grantees: 248 ............

G. Tite 1l NOI to mortgages ........

ment

H.Title Il plan of action to tenant rep and state or local govem-

221.00 5.00 105.00
77.00 10.00 770.00
50.00 10.00 500.00
50.00 16.00 800.00

2,210.00 0.10 221.00
1,155.00 0.10 115.50

348.00 0.50 174.00

442.00 1.00 442.00

154.00 1.00 154.00

100.00 1.00 100.00

200.00 3.00 600.00

200.00 0.1 20.00

40.00

5,041.50

G. Regulatory Agenda

This rule was listed as item 1473 in
the Department’s Semiannual Agenda of
Regulations published on April 26, 1993
(58 FR 24382, 244186) in accordance
with Executive Order 12291 and the
Regulatory Flexibility Act.

The Catalog of Federal Domestic
Assistance program number is 14.137
(Mortgage Insurance—Rental and

Cooperative Housing for Low and Moderate
Income Families). ;

List of Subjects
24 CFR part 236

Grant programs—housing and
“mmunity development, Low and
moderate income housing, Mortgage
‘surance, Rent subsidies, Reporting
iad recordkeeping requirements,

%4 CFR part 241

_ Energy conservation, Home
‘mprovement, Loan programs—housing
ind community development, Mortgage
‘surance, Reporting and recordkeeping
"quirements, Solar energy.

24 CFR part 248

Intergovernmental relations, Loan
g“’mms—housing and community
®velopment, Low and moderate

income housing, Mortgage insurance,
Reporting and recordkeeping
uirements,
ccordingly, the Department amends
chapter II of title 24 of the Code of
Federal regulations as follows:

PART 236—MORTGAGE INSURANCE
AND INTEREST REDUCTION
PAYMENT FOR RENTAL PROJECTS

1. The authority for part 236
continues to read as follows:

Authority: 12 U.S.C. 1715b-17152-1; 42
U.S.C. 3535(d).

2. In § 236.10, paragraph (e) is revised
to read as follows:

§236.10 Eligible mortgagors.
- * * - *

(e) Public mortgagors. The public
mortgagor shall be a Federal
instrumentality, a State or political
subdivision thereof, or an
instrumentality of a State or of a
political subdivision thereof, which
certifies that it is not receiving financial
assistance from the United States
exclusively pursuant to the United
States Housing Act of 1937 (with the
exception of projects assisted or to be
assisted pursuant to section 8 of such
Act) and which is acceptable to the

Commissioner. Such a mortgagor shall
be regulated or supervised as to rents,
charges and methods of operation in
such manner as, in the opinion of the
Commissioner, will effectuate the
purposes of this part.

3. Section 236.60 is revised to read as
follows:

§236.60 Excess rental charges.

Except as agreed to by the
Commissioner pursuant to a plan of
action approved under part 248 of this
chapter or in connection with an
adjustment of contract rents under
section 8 (c)(10) of the United States
Housing Act of 1937, the mortgagor
shall agree to pay monthly to the
Commissioner the total of all rental
charges collected in excess of the Basic
Rent in accordance with instructions
prescribed by the Commissioner.

4, Section 236.901 is revised to read
as follows:

§236.901 Audit.

Where a State or local government
receives interest reduction payments
under section 236(b) of the National
Housing Act or is the mortgagor of a
mortgage insured or held by the
Commissioner under this part, it shall
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conduct audits in accordance with HUD
audit requirements at 24 CFR part 44.

PART 241—SUPPLEMENTARY
FINANCING FOR INSURED PROJECT
MORTGAGES

5. The authority for part 241
continues to read as follows:

Authority: 12 U.S.C. 1715b, 17152-8; 42
U.S.C. 3535(d).

6. Section 241.1060 is revised to read
as follows:

§241.1060 Maturity.

(a) Equity loans shall have a term not
to exceed 40 years; and

(b) Acquisition loans shall have a
term of 40 years.

7. Section 241,1067 is revised to read
as follows:

§241.1067 Maximum loan amount—joans
insured in connection with a plan of action
under subpart B of part 248 of this chapter.

(a) The amount of the equity loan
shall not exceed:

(1) The amount of rehabilitation costs
as determined under an approved plan
of action and related charges; plus

(2) The lesser of 70 percent of the
extension preservation equity of the
project; or

(3) The amount the Commissioner
determines can be supported by the
project on the basis of an 8 percent
return on extension preservation equity,
assuming normal degt service coverage.
To the extent practicable, equity loans
shall have amortization provisions
which will support the maximum loan
amount authorized under this section.

(b) The amount of the acquisition loan
shall not exceed:

(1) The amount of rehabilitation costs
as determined under an approved plan
of action and related charges; plus

(2) Ninety-five percent of the transfer
preservation equity of the project; and

(3) If the purchaser is a priority
purchaser, the loan may include any
expenses associated with the
acquisition, loan closing, and
implementation of the plan of action,
subject to the approval of the
Commissioner,

8. A new §241.1068 is added to read
as follows:

&1.1068 Renegotiation of an equity

The Commissioner shall renegotiate
and modify the terms of an equity loan
insured under this subpart at the request
of the owner of the project for which a
loan closing occurred if—

(a) The loan closing occurred between
fegg;ember 28, 1992 and January 26,

the board of direct
physical, financial and social viability
of the project for the entire time the

(b) The loan was made pursuant to a
plan of action submitted under subpart
C of part 248 of this chapter; and

(c) The plan of action was accepted by

the Commissioner for processing in
December 1991,

PART 248—PREPAYMENT OF LOW
INCOME HOUSING MORTGAGES

9. The authority for part 248
continues to read as follows:

Authority: 12 U.S.C. 1715! note; 12 U.S.C.
4101, et seq.; 42 U.S.C. 3535(d).

10. In § 248.5, paragraph (d) is
redesignated as paragraph (f) and new
paragraphs (d) and (e) are added to read
as follows:

§248.5 Election to proceed under subpart
B or subpart C of this part.

L] * * * *

(d) For an owner who has elected
under paragraph (c) of this section to
proceed under subpart C of this part, the
Commissioner shall provide sufficient
assistance to enable a nonprofit
organization that has purchased, or will
purchase, eligible low income housing
to meet project oversight costs, as that
term is defined in § 248.201.

(e) The Commissioner shall not refuse
to offer incentives under § 248.231 to
any owner who filed a notice of intent
under § 248.211 before October 15,
1991, based solely on the date of filing
of the plan action.

* * ® * -

11, In § 248.101, the following
definitions are added in alphabetical
order to read as follows:

§248.101 Definitions.

* * » - *

Project oversight costs. Reasonable
expenses incurred by a priority
purchaser in carrying out its ongoing
ownership responsibilities under an
approved plan of action. Project
oversight costs must be directly related
to educating the priority purchaser’s

board of directors or otherwise
supporting the board in its decision

making. Project oversight costs may
include staff, overhead, or third-party

contract costs for:

(1) Ensuring adequate and responsible

participation by the board of directors
and the membership of the priority
purchaser in ownership decisions,
including ensuring resident input in
these decisions;

(2) Facilitating long-range planning by
ors to ensure the

roject is maintained as low income
ousing; and

(3) Assisting the ownership in
complying with regulatory, use, loan
and grant agreements.

Proprietary information. That
information which cannot be relsased t
the public because it consists of trade
secrets, confidential financial
information, audits, personal financial
information about partners in the
ownership entity, or income data on
project tenants. Where proprietary
information cannot be separated from
the rest of a document, the entire
document shall be deemed *“‘proprietary
information" and shall not be releasable
to the public. Where proprietary
information can be reasonably
segregated from the rest of the
document, the proprietary information
shall be deleted and the remainder of
the document shall be releasable to the
public.

- - - - -

12. Section 248.135 is amended by
revising the last sentence of paragraph
(c) and adding a new sentence to the
end of that paragraph and by revising
the last sentence of paragraph (f) to read
as follows:

§248.135 Pians of action.
- L L - *

(c) * * * The Commissioner shall
submit a copy of the plan of action to
the chief executive officer of the
appropriate agency of such State or local
government which shall review the plan
of action and advise the tenants of the
project of any programs that are
available to assist the tenants in carrying
out the purposes of this subpart. The
summary of the plan of action posted by
the owner and the copies of the plan of
action submitted to the tenant
representative, the officer of State or
local government to whom the owner
submitted a notice of intent under
§ 248.105(c) and the chief executive
officer of the appropriate State or local
government, shall all state that, upon
request, the tenants and the State or
local government, may obtain from the
owner or from the local HUD field office
a copy of all documentation supporting
the plan of action except for that
documentation deemed “proprietary
information™ under § 248.101.

* L " L L

() * * * The owner shall submit any

revision to the Commissioner, and

provide a copy of the revision and all
documentation supporting the revision
except for that documentation deem
*‘proprietary information'" under

§ 248.101, to the parties, and in the

manner, specified in paragraph (c) of
this section.
* » L - -

ey
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13.In 52;38.141. parag;:pl; (b)dis
redesignated as paragraph (e) and new
aragraphs (b), (c), and (d) are added as

§248.141 Criteria for approval of a plan of
sction involving prepayment and voluntary

" * » -

of approving a plan
of action under this section, the
Commissioner shall find that the
requirements of p
section have been met i
agrees to execute a use a
provides that rents for all tenants

wsiding at the project at the time of plan
ofaction approval will not exceed the
limit established in paragraph (a)(1)(i) of
this section and that no tenant residing
in the project at the time of plan of

action approval will be involuntarily
displaced without good cause.

(c) For purposes of approving a plan
ofaction under this section, the
Commissioner shall find that the
rquirements of paragraph (a)(2) of this
section have been met if the project is
located in @ housing market area which
has been determined to have an
adequate supply of decent, safe and
sanitery rental housing; and it has been
dstermined, based on the speci
characteristics of the project, that the
prepayment would not materially affect
the housing opportunities of low and
very-low income families.

(1) For purposes of this section, a
‘housing market area” is defined as an
irea where rental housing units of
similar characteristics are in relative
tompetition with each other. If a project
isin a non-metropolitan area, the
housing market area is the county in
which the project is located. If the
project is located in a metro

¢ housing market area is
etropolitan statistical area (PMSA), or
in the case of very large metropolitan
ireas, the housing market area may be
&portion of the PMSA.

(2) For purposes of this section, a
g market area may be determined
ve an adequate su
stfe, and sanitary ren
housing market area has a soft rental
rental market is a housing
l area in which the supply of
Yacant available rental ho
“gnificantly exceeds the demand. A soft
"’1(1181 market exists if:

1) There is currently a surplus of
®ntal housing such that the current
ly of vacant available
us units currently under

d for at lest the next 24 months;

h (a)(1) of this

ment which

ly of decent,

(ii) Within the next 12 months, based
on the housing production (units
currently under construction or with
firm planning commitments), in

combination with the current supply of

available vacant units, supply is
expected to exceed demans K)r at least
24 months,

(3) In order to determine whether the
housing market area ha a soft rental
market, the Commissioner shail
consider data from the 1990 Decennial
Census and the most recent available
local data concerning changes in
population, households, employment,
the housing inventory, residential
construction activity, and the current
and anticipated supply/demand
conditions within the overall rental
market, as well as the occupancy and
vacancy situation in assisted housing
projects in the area, including
information on waiting lists and the
experience of certificate and voucher
holders in finding units.

(4) A determinatiorr must also be
made on whether the prepayment
would materially affect the housing
opportunities of low and very-low
income families in the area, based on

the specific characteristics of the project
including unit sizes, the type of tenants,

e.g., elderly, handicapped, large
families, minorities, the location of the
project with respect to its proximity to
employment opportunities; and the
availability of other assisted housing
within the immediate area. The
prepayment would be determined to
materially affect housing opportunities

if:

(i) The plio)ect is noedl:xl to assist in
prese ow income ho ina
naighm?ood which is beix;;u‘?m
revitalized;

(ii) The project represents a rare
source or the only source of low-and
moderate-income rental housing in the
immediate area;

(iii) There is a ahont:fe of the
particular type of rental housing
provided by the project such as units
suitable for the led, single room
occupancy, or units for large families;

(iv) The preservation oafra:e housing
would be necessary to avoid adversely
affecting the housing opportunities of
low and very-low income families to
find housing near employment
opportunities; or

&()) The preservation of the housing
would be dl:eecesaary to avoid adversel
aff opportunities of
mlg‘::'lntfos inhtg?el:lgnmunlty within
which the housing is located.

(d) Once the Commissioner has
compiled the n data and

conducted the analysis under paragraph
(c) of this section the Commissioner ;

shall issue a written finding to the
owner stating whether the plan of action
to terminate the low income
affordability restrictions is approved or
disapproved. The written finding shall
contain a specific determination of
whether the market area is a soft rental
market and prepayment would
materially affect housing opportunities.
The written finding shall include:

(1) A statement as to whether the
owner has agreed to execute a use
agreement to protect current tenants, in
accordance with paragraph (b) of this
w((;ti)oAmdesu'l ion of the geographi

2 ption of the c
boundaries of the housing markel: area
in which the project is located;

(3) An analysis of current and
anticipated supply/demand conditions
in both the overall rental market and the
assisted housing inventory; and

(4) A discussion of whether the
gmpayment would materially affect the

ousing opportunities, given the
specific characteristics of the project.
» " - - -

14. In § 248.145, the introductory text

of paragraph (a) and paragraph (a)(9)(i)
are revised to read as follows:

§248.145 Criteria for approval of a plan of
action involving incentives.

(a) Approval. The Commissioner may
approve a plan of action for extension
of the low income affordability
restrictions on an eligible low income
housing project or for transfer of the
housing to a qualified purchaser, other
than a resident council acquiring the
project under a resident homeownership
plan, only upon a finding that—

- - - L] -

9) LR R

{i) Made by applying an annual factor,
to be determined by the Commissioner,
to the portion of rent attributable to
operating expenses for the project, and,
where the owner is a priority purchaser,
to the portion of rent attributable to
project oversight costs, as that term is
defined in §248.101; and
- L - - =

15, Section 248.153 is amended by
revising paragraph (a)(1), redesignating
the existing paragraphs (d) and (e) as (e)
and (f), respectively, and adding a new
paragraph (d), to read as follows:

§248.153 incentives to extend low Income
use.

(a) L

(1) Receive the annual authorized
return for the project as determined
under §248.121 for each year after the
approval of the plan of action;
L L L L -

(d) Rent phase-in period. To the
extent necessary to ensure that owners
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receive the annual authorized return
during the tenant rent phase-in period
established in § 248.145(a)(6), the
Commissioner shall permit owners to
receive the following additional
incentives:

(1) Access to residual receipts
accounts;

(2) Deferred remittance of excess rent
payments; and

(3) Increases in rents, as permitted
under an existing Section 8 contract.

These incentives shall be provided to
owners in the order listed, An owner
will not be eligible to receive these
additional incentives unless it can
demonstrate that it is not receiving the
annual authorized return. Once an
owner has adequately demonstrated that
it is not receiving the annual authorized
return, the Commissioner will provide
the owner with each incentive in turn
during the rent phase-in period, until it
has been determined that the owner is
receiving the annual authorized return.
L L L * -

16. In § 248.157, paragraphs (m)(4),
(m)(5), (m)(6), and (n) are revised, to
read as follows:

§248.157 Voluntary sale of housing not in

excess of Federal cost limit.
- - L * -
(m) * N ®

(4) Meet project operating expenses
and establish adequate reserves for the
housing, and in the case of a priority
purchaser, meet project oversight costs;

(5) Receive a distribution equal to an
8 percent annual return on any actual
cash investment made to acquire or
rehabilitate the project;

(6) In the case of an priority
purchaser, receive reimbursement for all
reasonable transaction expenses
associated with the acquisition, loan
closing and implementation of an
approved plan of action; and

= * * ] ®

(n) Incentives. The Commissioner may
provide assistance for all qualified
purchasers under this subpart in the
form of one or more of the incentives
authorized under § 248.153. The
incentives provided by the
Commissioner to any qualified
purchaser may include an acquisition
loan under subpart E of part 241 of this
chapter.
- -~ ® " L]

17. In § 248.173, paragraphs (e)(2)(i)
through (e)(2)(vi) are redesignated
(e)(2)(ii) through (e)(2)(vii), respectively;
new paragraphs (e)(2)(i) and (g)(5) are
added; and paragraph (s) is revised, to
read as follows:

§248.173 Resident homeownership
program.
» - ®~ * L
(e) * R *®
2) * t‘ *
(i) The debt service on the federally-
assisted mortgage(s) covering the
roject, when such mortgage is assumed
y the resident council;
* " * L -
L

(5) All units which remain as rental
units, from the date of approval of the
resident homeownership program, until
they are purchased by an initial owner
under the resident homeownership
program, shall be maintained in
accordance with § 248.145 (a)(5), (a)(6),
(a)(7), (a)(8), and (a)(9).

*® L * * -

(s) Assumption of the federally
assisted mortgage(s). In connection with
a resident homeownership plan, the
resident council may assume a mortgage
insured, held or assisted by the
Commissioner under part 236 of this
chapter or under part 221 of this chapter
and bearing a below market interest rate
as provided under § 221.518(b) of this
chapter or may choose to pay off the
mortgage. If the resident council decides
to assume the mortgage, the project
must be sold pursuant to § 248.175 and
the project must be operated as a limited
equity cooperative.

18. In § 248.175, paragraph (b) is
revised to read as follows:

§248.175 Resident homeownership
program—iimited equity cooperative.

(b) The purchase of a project by a
limited equity cooperative and the
operation of the project by the limited
equity cooperative shall be carried out
in accordance with the provisions of
§248.173 (a), (b), (c), (d), (except that
paragraph (d)(1)(i) of this section shall
include a statement of the amount and
type of incentives requested, rather than
only the amount of t funds
requested), (e), (g)(3), (i) (except
paragraphs (i)(1) and (3)), (m) and (n).
L * * * *

19. In § 248.201, a new definition is
added in alphabetical order to read as
follows:

§248.201 Definitions.
® * * - *

Project oversight costs. Reasonable
expenses incurred by a nonprofit
purchaser in carrying out its ongoing
ownership responsibilities under an
approved plan of action. Project
oversight costs must be directly related
to educating the nonprofit purchaser’s
board of directors or otherwise
supporting the board in its decision

making. Project oversight costs may
include staff, overhead, or third-party
contract costs for:

(1) Ensuring adequate and responsibj
participation by the board of directors
and the membership of the nonprofit
purchaser in ownership decisions,
including ensuring resident input in
these decisions;

(2) Facilitating long-range planning}
the board of directors to ensure the
physical, financial and social viability
of the project for the entire time the
project is maintained as low income
housing; and

(3) Assisting the ownership in
complying with regulatory, use, loan
and grant agreements.

- * * L *

20. In § 248.211, paragraph (b) is

revised to read as follows:

§248.211 Notice of intent to prepay.
*

» ® *

(b) An owner simultaneously shall fi
the notice of intent with:

(1) The chief executive officer of the
appropriate State or local governmentis
which the project is located, or any
officer designated by executive order ot
State or local law to receive such
information;

(2) Each tenant in the project; and

(3) The mortgagee.

In addition, the owner shall post a copy
of the notice of intent in each occupied
building in the project.

* * =

* *

21, In § 248.213, paragraph (a) is
amended by adding to the end of the
paragraph the following text to read s
follows:

§248.213 Plan of action.

(a) * * * An owner shall submit the
plan of action to the Commissioner in
such form and manner as the
Commissioner shall prescribe. The
owner shall notify the tenants of the
plan of action by posting in each
occupied building a summary of the
plan of action and by delivery of a copy
of the plan of action to the tenant
representative, if any. In addition, the
summary must indicate that a copy of
the plan of action shall be available
from the tenant representatives, whos
names, addresses and telephone
numbers are indicated on the summaryi
the local HUD field office, and the on-
site office for the project, or if one is 0t
available, in the location where rents&®
collected, for inspection and copying !
a reasonable cost, during normal
business hours. Simultaneously with
the submission to the Commissioner,
the owner shall submit the plan of
action to that officer of State or local
government to whom the owner
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submitted a notice of intent under
§248.211(b). The summary of the plan
of action posted by the owner and the
copies of the plan of action submitted to
the tenant representative and the officer
of State or local government shall all
state that, upon request, the tenants and
the State or local government, may
cbtain from the owner or from the local
HUD field office a copy of all
documentation supporting the plan of
getion except for that documentation
deemed *‘proprietary information”
under § 248.101.
. » - L -

22. Section 248.217 is revised to read
8 follows:

§248.217 Revisions to plan of action.

The owner may from time to time
revise the plan of action befors its
spproval as may be neces to obtain
the commissioner’s approval thereof. An
owner shall submit any revision to the
Commissioner, and provide a copy of
the revision and all documentation
supporting the revision except for that
documentation deemed “proprietary
information® under § 248.101, to the
patties, and in the manner, specified in
§248.213(a).

PART 248—{AMENDED]

23. In part 248, a new subpart E is
edded to read as follows:

Subpart E—Technical Assistance and

Capacity Buliding

Sec.

248.401

%8.405 Grants for building resident
capacity and funding predevelopment
costs.

248.410 Grants for other purposes.

U8415 Delivery of assistance through
intermediaries.

28.420 Definitions.

Subpart E—~Technical Assistance and
Capacity Buliding

11243401 Purposes.

The p of this subpart are:

(2) To promote the ability of residents
ofeligible low income housing to
participate meaningfully in the
Preservation process established by this
part and affect decisions about the
fture of their housing;

(b) To promote the ability of
“mmunity-based nonprofit
Oganizations and resident councils to
“quire, rehabilitate, and competently
% and manage eligible housing as
®0tal or cooperative housing for low
nd moderate income people; and

[€) To assist the Commissioner in

ischarging the obligation under
$248.157(b) to notify potential qualified
Purchasers of the nvaifability of projects

for sale and to otherwise facilitate the
coordination and oversight of the
preservation program established under

this part. -

§248.405 Grants for buliding resident
capacity and funding predevsiopment
costs.

(a) General. Assistance made available
under this subpart shall be used for
direct assistance ts to resident
organizations and community-based
nonprofit housing developers and
resident councils to assist the
acquisition of specific projects
(including payment of reasonable
administrative expense to participating
intermediaries.) Assistance made
available under subpart E of this part
will be distributed on 8 noncompetitive
basis. HUD will publish a Notice in the
Federal Register announcing the
availability of assistance, as well as the
application requirements and
procedures and selection criteria that
HUD will use in making the assistance
available.

(b) Allocation. Thirty percent of the
assistance made available under this
subpart shall be used for resident
capacity grants in accordance with
paragraph (d) of this section. The
remainder shall be used for
predevelopment grants in connection
with specific projects in accordance
with paragraph (e) of this section.

(c) Linutation on grant amounts. A
resident capacity grant under paragraph
(d) of this section may not exceed
$30,000 per project and a grant under
paragraph () of this section for
predevelopment costs may not exceed
$200,000 per project, exclusive of any
fees paid to a participating intermediary
by the Commissioner for administering
grants under this subpart. .

(d) Resident Capacity grants. (1) Use.
Resident capacity grants under
paragraph (d) of this section shall be
available to eligible applicants to cover
expenses for resident outreach,
incorporation of a resident organization
or council, conducting democratic
elections, training, leadership
development, legal and other technical
assistance to the board of directors, staff
and members of the resident
organization or council.

2) Eligible housing. Grants under this
paragraph (d) of this section may be
provided with respect to eligible low
income housing for which the owner
has filed a notice of intent under
subpart B or subpart C of this part.

(e) Predevelopment grants. 8) Use.
Predevelopment grants under paragraph
(e) of this section shall be made
available to community-based nonprofit
housing developers and resident

councils to cover the cost of organizing
a purchasing entity and pursuing an
acquisition, including third party costs
for training, development consulting,
legal, appraisal, accounting,
environmental, architectural and
engineering, application fees, and
sponsor’s staff and overhead costs.

(2) Eligible housing. These grants may
only be made available with respect to
any eligible low income housing project
for which the owner has filed a notice
of intent to transfer the housing to a
qualified purchaser in accordance with
§248.105 or § 248.211, or has filed a
notice of intent and entered into a
binding agreement to sell the housing to
a resident organization or nonprofit
organization.

3) Phase-in of grant payments. Grant
payments under paragraph (e) of this
section shall be made in phases, based
on performance benchmarks established
by the Commissioner in consultation
with intermediaries selected under
§ 248,415,

(f) Grant applications. Grant
applications for assistance under
paragraphs (d) and (e) of this section
shall be received monthly on a rolling
basis and approved or rejected on at
least a quarterly basis by intermediaries
selec(ea under § 248.415(b).

(g) Appeal. If an application for
assistance under paragraphs (d) or (8) of
this section is denied, the applicant
shall have the right to appeal the denial
to the Commissioner and receive a
binding determination within 30 days of

the appeal.

§248.410 Grants for other purposes.

The Commissioner may provide
grants under this subpart E:

(a) To resident-controlled or
community-based nonprofit
organizations with experience in
resident education and organizing for
the purpose of conducting community,
city or countywide outreach and
training programs to identify and
organize residents of eligible low
income housing; and

(b) To State and local government
agencies and nonprofit intermediaries
for the purpose of carrying out such
activities as the Commissioner deems
appropriate to further the purposes of
this part.

§248.415 Delivery of assistance through
Iintermediaries.

(a) General. The Commissioner shall
approve and disburse assistance under
§248.405 and § 248.410 through eligible
intermediaries selected by the
Commissioner under paragraph (b) of
this section. If the Commissioner does
not receive an acceptable proposal from
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an intermediary offering to administer
assistance under this section in a given
State, the Commissioner shall
administer the program in such State
directly.

(b) Selection of eligible
intermediaries. (1) In General. The
Commission shall invite applications
from and shall select eligible
intermediaries to administer assistance
under subpart E of this part through
Notices of Funding Availability
published in the Federal Register. The
process shall include provision for a
reasonable administrative fee.

(2) Priority. With respect to all forms
of grants available under § 248.405, the
criteria for selecting eligible
intermediaries shall give priority to
applications from eligible
intermediaries with demonstrated
expertise under subpart B or subpart C
of this part.

(3) Criteria. The criteria developed
under this section shall:

(i) Not assign any preference or
priority to applications from eligible
intermediaries based on their previous
participation in administering or
receiving Federal grants or loans (but
may exclude applicants who have failed
to perform under prior contracts of a
similar nature); !

(ii) Require an applicant to prepare a
proposal that demonstrates acf;quate
staffing, qualifications, prior experience,
and a plan for participation; an

(iii) Permit an applicant to serve as
the administrator of assistance made
available under § 248.405(d) and (e),
based on the applicant’s suitability and
interest.

(4) Geographic coverage. The
Commissioner may select more than one
State or regional intermediary for a
single State or region. The number of
intermediaries chosen for each State or
region may be based on the number of
eligible low income housing projects in
the State or region, provided there is no
duplication of geographic coverage by
intermediaries in the administrauon of
the direct assistance grant p

(5) National nonprofit m!ermedtarles.
National nonprofit intermediaries shall

be selected to administer the assistance
made available under § 248.405 only
with respect to State or regions for
which no other eligible intermediary,
acceptable to the Commissioner, has
submitted a proposal to participate.

(6) Preference. With respect to
assistance made available under
§ 248.410, preference shall be given to
eligible regional, State and local
intermediaries, over national nonprofit
organizations,

(c) Confilicts of interest. Eligible
intermediaries selected under ph
(b) of this section to disburse assistalice
under § 248.405 shall certify that they
will serve only as delegated program
administrators, cha:g:cgl with the
resposibility for reviewing and
approving grant applications on behalf
of the Commissioner. Selected
intermediaries shall:

(1) Establish appropriate procedures
for grant administration and fiscal
management, pursuant to standards
established by the Commissioner; and

(2) Receive a reasonable
administrative fee, except that they may
not provide other services to grant
recipients with respect to projects that
are the subject of the grant application
and may not receive payment, directly
or indirectly, from the proceeds of
grants they have approved.

§248.420 Definitions.

Community-based nonprofit housing
developer means a nonprofit community
development corporation that:

(1) Has been classified by the Internal
Revenue Service as an exempt
organization under section 501(c)(3) of
the Internal Revenue Code of 1986;

(2) Has been in existence for at least
two years prior to the date of the grant
application;

(3) Has a record of service to low and
moderate income people in the
community in which the project is
located;

(4) Is organized at the neighborhood,
city, county, or multi-county level; and

(5) In the case of a corporation
acquiring eligible low income housing
under subpart B of this part, agrees to

form a purchaser entity that conforms
the definition of a community-based
nonprofit organization under such
subpart and agrees to use its best efforts
to secure majority tenant consent to the
acquisition of the project for which
grant assistance is requested.

Eligible intermediaries. For purposes
of this subpart, the term “eligible
intermediary” means a State, regional,
or national nonprofit organization
(including a quasi-public organization)
or a State or local housing agency that:

(1) Has as a central purpose the
Eresarvation of existing affordable

ousing and the prevention of
displacement;

(2) Does not receive direct Federal
appropriations for operating support;

(3) In the case of a national nonprofit
organization, has been in existence for
at least five years prior to the date of
application and has been classified by
the Internal Revenue Service as an
exempt organization under section
501(c)(3) of the Internal Revenue Code
of 1986;

(4) In the case of a regional or State
nonprofit organization, has been in
existence for at least three years priorto
the date of application and has been
classified by the Internal Revenue
Service as an exempt organization unde
section 501(c)(3) of the Internal Revenué
Code of 1986 or is otherwise a tax-
exempt entity;

(5) Has a record of service to low
income individuals or community-based
nonprofit housing development in
multiple communities and, with respett
to intermediaries administering
assistance under § 248.405, has
experience with the allocation or
adammstratlon of grant or loan funds;
an

(6) Meets standards of fiscal
responsibility established by the
Commissioner.

Dated: June 30, 1993.

Nicolas P. Retsinas,

Assistant Secretary for Housing—Federal
Housing Commissioner.
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