
Federai Register / Vol. 58, No. 66 / Thursday, April 8, 1993 / Proposed Rules 18187

under FOR FURTHER INFORMATION 
CONTACT. All such meetings shall be 
open to the public and, if possible, 
notices of the meetings will be posted at 
die locations listed under ADDRES8E8. A 
written summary of each public meeting 
will be made a part of the 
Administrative Record.

IV. Procedural Determinations
Executive Order No. 12291

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7, and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs, actions, and program 
amendments. Therefore, preparation of 
a Regulatory Impact Analysis is not 
necessary and OMB regulatory review is 
not required.

Executive Order 12778
The Department of the Interior has 

conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rale meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
30 CFR 730.11, 732.15, and 
732.17(h)(10), decisions on proposed 
State regulatory programs and program 
amendments submitted by the'States 
must be based solely on a determination 
of whether the submittal is consistent 
with SMCRA and its implementing 
Federal regulations and whether the 
requirements of 30 CFR parts 730, 731, 
and 732 have been met.

National Environmental Poiicy Act
No environmental impact statement is 

required for this rale since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
action 102(2MC) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2)(C).

Paperwork Reduction Act
, Jhis rule does not contain 
^formation collection requirements 
^hich require approval of the Office of 
Management and Budget under the 
paperwork Reduction Act, 44 U.S.C. 
3507 etseq.

Regulatory Flexibility Act
The Department of the Interior has 

determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rale will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the 
State. In making the determination as to 
whether this rude would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations.

List of Subjects in 38 CFR Part 935
Intergovernmental relations, Surface 

mining, Underground mining.
Dated: March 26,1993.

Carl C. Close,
A ssistant Director, Eastern Support Center.
[FR Doc. 93-8201 Filed 4-7-93; 8:45 am] 
BiLUNQ CODE 43K H K -M

30 CFR Part 944

Utah Permanent Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rale; reopening and 
extension of public comment period on 
proposed amendment

SUMMARY: OSM is announcing receipt of 
additional explanatory information and 
revisions pertaining to a previously 
proposed amendment to the Utah 
permanent regulatory program 
(hereinafter, the "Utah program") under 
the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
additional explanatory information and 
revisions for Utah’s proposed rales 
pertain to the definitions of "affected 
area,” "road," and "public road." The 
amendment is intended to revise the - 
Utah program to be consistent with the 
corresponding Federal regulations.

This document sets forth the times 
and locations that the Utah program and 
proposed amendment to that program 
are available for public inspection and 
the reopened comment period during 
which interested persons may submit 
written comments on the proposed 
amendment.

DATES: Written comments must be 
received by 4 p.m., m.d.t. April 23,
1993.
ADDRESSES: Written comments should 
be mailed or hand delivered to Robert
H. Hagen at the address listed below. 

Copies of the Utah program, the
proposed amendment, and all written 
comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. 
Each requester may receive one free 
copy of the proposed amendment by 
contacting GSM’s Albuquerque Field 
Office,
Robert H. Hagen, Director, Albuquerque Field 

Office, Office of Surface Mining 
Reclamation and Enforcement, 505 
Marquette, NW., suite 1200, Albuquerque, 
NM 87102. Telephone: (505) 766-1486. 

Utah Division of Oil, Gas and Mining, 355 
West North Temple, 3 Triad Center, Ste. 
350, Salt Lake City, UT 84180-1203, 
Telephone: (801) 538-5340.

FOR FURTHER INFORMATION CONTACT: 
Robert H. Hagen, Telephone: (505) 766-  
1486.

SUPPLEMENTARY INFORMATION:
I, Background on the Utah Program

On January 21,1981 , the Secretary of 
the Interior conditionally approved the 
Utah program. General background 
information on the Utah program, 
including the Secretary's findings, the 
disposition of comments, and the 
conditions of approval of the Utah 
program can be found in the January 21, 
1981, Federal Register (46 FR 5899). 
Subsequent actions concerning Utah’s 
program and program amendments can 
be found at 30 CFR 944.15,944.16, and 
944.30.

II. Proposed Amendment
By letter dated September 17,1992, 

Utah submitted a proposed amendment 
to its program pursuant to SMCRA 
(administrative record No. UT-782). 
Utah submitted the proposed 
amendment in response to a September 
4 ,1992  settlement agreement between 
OSM and the Utah Division of Oil, Gas 
and Mining (administrative record No. 
UT-778) and in response to the required 
program amendments at 30 CFR 944.16 
(n) and (o). The provisions of the Utah 
Coal Mining Rules that Utah proposed 
to amend are the definitions of "affected 
area," "road," and “public road” at 
Utah Administrative Rule (Admin. R.) 
645—100-200;

OSM published a notice in the 
November 16 ,1992 , Federal Register 
(57 FR 54032) announcing receipt of the 
amendment and inviting public



18188 Federal Register /  Vol. 58, No. 66 /  Thursday, April 8, 1993 /  Proposed Rules

comment on its adequacy 
(administrative record No. UT-800).
The public comment period ended 
December 16,1992.

During its review of the amendment, 
OSM identified concerns regarding the 
definitions of “affected area,” “road,” 
and “public road” at Utah Admin. R. 
R645—100-200. OSM notified Utah of 
the concerns by letter dated January 21, 
1993 (administrative record No. U T- 
817).

Utah responded in a letter dated 
March 24,1993 , by submitting 
additional explanatory information and 
a revised amendment (administrative 
record No. UT—827). Utah proposes 
additional revisions to the definitions of 
the terms “affected area,” “road,” and 
“public road” at Utah Admin. R. R 645-
100- 200.

Utah proposes to revise the definition 
of “affected area” to include every road 
used for purposes of access to, or for 
hauling coal to or from, coal mining and 
reclamation operations, unless the road 
(1) was designated as a public road 
pursuant to the laws of the jurisdiction 
in which it is located; (2) is maintained 
with public funds, and constructed, in 
a manner similar to other public roads 
of the same classification within the 
jurisdiction; and (3) there is substantial, 
(more than incidental) public use.

Utah also proposes an editorial note 
suspending a portion of the proposed 
definition of “affected area.” Utah 
incorporates the Federal definition of 
“affected area” that was suspended 
insofar as it excludes roads which are 
included in the definition of “surface 
coal mining operations” at 30 CFR 700.5 
(51 FR 41960, November 20,1986). In 
addition, Utah proposes to suspend the 
definition of “affected area” insofar as it 
excludes roads which are included in 
Utah’s definition of “coal mining and 
reclamation operations” at Utah Admin. 
R. 645-100-200.

Utah proposes to revise the definition 
of “road” to include a surface right-of- 
way for purposes of travel by land 
vehicles used in coal exploration. The 
revised definition includes access and 
haulroads constructed, used, 
reconstructed, improved, or maintained 
for use in coal mining and reclamation 
operations or coal exploration, 
including use by coal hauling vehicles 
to and from transfer, processing, or 
storage areas. The revised definition 
does not include ramps and routes of 
travel within the immediate mining area 
or within spoil or coal mine waste 
disposal areas.

Utah proposes to revise the definition 
of “public road” by restricting its 
applicability to the provisions of Utah 
Admin. R. 645-103-200, R 845-301-

521.123, and R645-301-521.133, where 
the term is used in the context of 
determinations of whether lands are 
unsuitable for mining. Utah also 
proposes to revise the definition of 
“public road” to include roads (1) for 
which there is substantial (more than 
incidental) public use; and (2) which 
meet road construction standards for 
other public roads of the same 
classification in the local jurisdiction.

III. Public Comment Procedures
OSM is reopening the comment 

period on the proposed Utah program 
amendment to provide the public an 
opportunity to reconsider the adequacy 
of the proposed amendment in light of 
the additional materials submitted. In 
accordance with the provisions of 30 
CFR 732.17(h), OSM is seeking 
comments on whether the proposed 
amendment satisfies the applicable 
program approval criteria of 30 CFR 
732.15. If the amendment is deemed 
adequate, it will become part of the 
Utah program.

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “ DATES” or at locations 
other than the Albuquerque Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
administrative record.
VI. Procedural Determinations

Executive Order 12291
On July 12,1984, the Office of 

Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7, and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions, and program 
amendments. Therefore, preparation of 
a regulatory impact analysis is not 
necessary, and OMB regulatory review 
is not required.
Executive Order 12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
the Federal regulations at 30 CFR

730.11, 732.15, and 732.17(h)(10), 
decisions on proposed State regulatory 
programs and program amendments 
submitted by the States must be based 
solely on a determination of whether the 
submittal is consistent with SMCRA and 
its implementing Federal regulations 
and whether the other requirements of 
30 CFR Parts 730, 731, and 732 have 
been met.

National Environmental Policy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act (42 U.S.C. 
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by OMB under the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
that is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Accordingly, this rule will ensure that 
existing requirements previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions for the 
counterpart Federal regulations.

List of Subjects in 30 CFR Part 944

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: March 31,1993.
Raymond L. Lowrie,
A ssistant D irector, W estern Support Centti- 
(FR Doc. 93-8202 Filed 4-7-93; 8:45 ami 
BiLUNQ CODE 4310-QS-M
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d e p a r t m e n t  o f  t r a n s p o r t a t i o n

Coast Guard

33 CFR Part 165 
[CGD1 93-011}

Safety Zone Regulations: Fairfield, C T  
Fireworks Display
AGENCY: Coast Guard, DOT,
ACTION: Notice o f  proposed rulemaking.

SUMMARY: The Coast Guard proposes to 
establish a safety zone in Long Island 
Sound, 1200 feet east of Jennings Beach, 
Fairfield, CT from 8:45 p.m. to 9:30 p.m. 
on July 5 ,1993. This safety zone will be 
needed to protect the maritime 
community from possible navigation 
hazards associated with a fireworks 
display, Entry into this zone will be 
prohibited unless authorized by the 
Captain of the Port, Long Island Sound. 
DATES: Comments must be received on 
or before May 24 ,1993 .
ADDRESSES: Comments may be mailed to 
the Captain of the Port, 12Q Woodward 
Avenue, New Haven, CT 06512 or may 
be delivered to the Port Operations 
office at the above address between 8 
a.m. and 4 p.m., Monday through 
Friday, except federal holidays. The 
telephone number is (203) 468-4464.

The Captain of the Part maintains the 
public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying at the Port 
Operations office at the above address. 
FOR FURTHER INFORMATION CONTACT: 
Lieutenant Commander D. D. Skewes, 
Chief of Port Operations, Captain of the 
Port, Long Island Sound at (203) 468 -  
4464.

SUPPLEMENTARY INFORM ATION:

Request for r/im mank

Th8 Coast Guard encourages 
■ interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their name 
end address, identify this rulemaking 
(CGDl 93—011) and the specific section 
of this proposal to which each comment 
applies, and give a reason for each 
comment Persons wanting 
â nowl®dgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope.

The Coast Guard will mnsidprr all 
comments received during the comment 
Pwiod. It may change this proposal in 
view of the comments.

The Coast Guard plans no public 
•earing. Persons may request a public 
nearing by writing to the Project

Manager at the address under 
“ADDRESSES.” If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register.
Drafting Information

The principal persons involved in 
drafting this document are LCDR D. D. 
Skewes, Project Manager, Captain of the 
Port, Long Island Sound, and LCDR J. 
Stieb, Project Counsel, First Coast Guard 
District, Legal Office.

Background and Purpose
On February 23 ,1993 the sponsor, 

Fairfield Park Commission, Fairfield, CT 
requested that a fireworks display be 
permitted in the vicinity of Jennings 
Beach, Fairfield, CT from 8:45 p.m. to 
9:30 p.m. on July 5 ,1993.

Discussion of Proposed Amendments
The Coast Guard proposes to establish 

a safety zone within a 1200 foot radius 
of the Barges G-33 and Alchemist, 
which will be located east of Jennings 
Beach, Fairfield, CT. This zone is 
required to protect the maritime 
community from the dangers and 
potential hazards to navigation 
associated with this fireworks display 
which is occurring over Long Island 
Sound, a navigable waterway. Entry into 
or movement within this zone is 
prohibited unless authorized by the 
Captain of the Port or his on scene 
representative.
Regulatory Evaluation

This proposal is not major under 
Executive Order 12291 and not 
significant under the Department of 
Transportation Regulatory Policies and 
Procedures (44 F R 11040; February 26, 
1979). Due to the limited duration of the 
fireworks display, the small size of the 
safety zone and low level or nonexistent 
commercial vessel traffic expected in 
the area during the effective time of the 
zone, the Coast Guard expects the 
economic impact of this proposal to be 
so minimal that a Regulatory Evaluation 
is unnecessary. Marine safety advisories 
will be broadcast during the day of the 
event.

Small Entities
Under the Regulatory Flexibility Act 

(5 U.S.C. 601 et seqX  the Coast Guard 
must consider whether this proposal 
will have a significant economic impact 
on a substantial number of small 
entities. “Small entities” include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise qualify

as “small business concerns” under 
section 3 of the Small Business Act (15 
U.S.C 632).

Because it expects the impact of this 
proposal to be minimal, the Coast Guard 
certifies under 5 U.S.C. 605(b) that this 
proposal, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities.
Collection of Information

This proposal contains no collection 
of information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.).

Federalism
The Coast Guard has analyzed this 

proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612 mid has 
determined that this proposal does not 
raise sufficient federalism implications 
to warrant the preparation, of a 
Federalism Assessment.

Environment
The Coast Guard considered the 

environmental impact of this proposal 
and concluded that under section
2.B.2.C. of Commandant Instruction 
M16475.1B, it is an action under the 
Coast Guard’s statutory authority to 
protect public safety, and thus is 
categorically excluded from further 
environmental documentation.
List of Subjects in 33 CFR Part 165

Harbors. Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways.

Proposed Regulations
In consideration of the foregoing, the 

Coast Guard proposes to amend part 165 
of title 33, Code of Federal Regulations 
as follows:

1. The authority citation for part 165 
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-l(g), 6.04-1, 
6.04-6, and 160.5.

2. A temporary section 165.T01-011  
is added to read as follows:

PART 165—{AMENDED]
$165,101-011 Fairfield CT fireworks 
display.

(a) Location. The following area has 
been declared a safety zone: All waters 
of the Long Island Sound within a 1260 
foot radius of the barges C-33 and 
Alchemist, the fireworks launching 
platforms, which will be located 
approximately 1200 feet east of Jennings 
Beach, Fairfield, CT in approximate 
position 41°08'22"N 073°14/02"W.
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(b) Effective date. This regulation 
becomes effective at 8:45 p.m. July 5, 
1993. It terminates at 9:30 p.m. July 5, 
1993 unless terminated sooner by the 
Captain of the Port. The rain date for 
this project is July 11,1993  at the same 
times.

(c) Regulations. In accordance with 
the general regulations in 165.23 of this 
part, entry into or movement within this 
zone is prohibited unless authorized by 
the Captain of the Port or his on scene 
representative.

Dated: March 29,1993.
H. Brace Dickey,
Captain, U.S. Coast Guard, Captain of the 
Port, Long Island Sound.
[FR Doc. 93-6271 Filed 4-7-93; 8:45 am]
BILUNO CODE 4810-14-M

POSTAL SERVICE 

39 CFR Part 111

Purchasing of NDCBUs and Parcel 
Lockers

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The proposed rule change 
would modify regulations on 
centralized delivery receptacles by 
eliminating the regulation, Domestic 
Mail Manual §151.4, that requires 
procurements of neighborhood delivery 
and collection box units (NDCBUs) and 
parcel lockers to be handled at the local 
level in lots not to exceed 100 units. The 
proposed change would not modify 
Postal Service regulations for installing, 
maintaining and replacing NDCBUs and 
parcel lockers nor place any additional 
requirements on mailers for recipients 
of mail.
DATES: Comments must be received on 
or before May 10,1993.
ADDRESSES: Written comments should 
be addressed to the Approved Sources 
Program Manager, Procurement Quality 
Assurance, U.S. Postal Service, 475 
L’Enfant Plaza SW, N. Bldg. Suite 4000, 
Washington, DC 20260-6204. Copies of 
written comments will be available for 
public inspection between 9 a.m. and 4 
p.m., Monday through Friday, in Suite 
4000, 955 L’Enfant Plaza SW., 
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mark Nepi (202) 268-4642. 
SUPPLEMENTARY INFORMATION: The 
proposed rule change would delete 
Domestic Mail Manual § 151.4, because 
purchasing units in lots of 100 at the 
local level is not efficient or practical, 
and does not serve the purpose for 
which it was adopted. See 46 FR 14263

(March 5,1981). When the Postal 
Service recently restructured the 
number of field procurement offices 
decreased from 89 to 10, making local 
purchases impractical. Also, at the time 
of the original rule the Postal Service 
bought under 20,000 units yearly, while 
it now buys about 100,000 NDCBUs and 
parcel lockers yearly. These purchases 
are made directly from preapproved 
suppliers. The current rule burdens the 
Postal Service with excessive 
administrative, quality control, and 
pinchasing costs. It also places 
extensive costs upon suppliers who 
choose to participate in numerous 
procurements. The many small 
contracts (at least 1,000 per year) have 
also made it difficult to ensure 
consistent, acceptable product quality.
In 1981 some companies and 
organizations voiced concerns that the 
procurement of central delivery 
equipment would negatively impact 
suppliers and distributors of related 
products, including apartment mail 
receptacles. These concerns never 
materialized. The change will not affect 
the approval of currently authorized 
manufacturers.

Although exempt from the 
requirements of the Administrative 
Procedure Act (5 U.S.C. 553 (b), (c)) 
regarding proposed rulemaking by 39 
U.S.C. 410(a), the Postal Service invites 
comment on the following proposed 
revision of the Domestic Mail Manual, 
which is incorporated by reference in 
the Federal Register, 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Postal Service.

PART 150— COLLECTION AND 
DELIVERY

1. The authority citation for 39 CFR 
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 
401,403,404,3001-3011, 3201-3219, 3403- 
3406, 3621, 5001.

§151.4 [Removed]

2. Delete § 151.4, which reads as 
follows:
151.4 Receptacles TO BE purchased by the 
Postal Service.

Neighborhood delivery and collection box 
units (NDCBUs) and parcel lockers to be 
purchased by the Postal Service must be 
procured in lots not exceeding 100 units. 
Amendments to the provisions of this section 
may be made only after notice is published 
in the Federal Register with opportunity for 
public comment.

An appropriate amendment to 39 CFR
111.3 to reflect this change will be 
published if the proposal is adopted. 
Stanley F. Mires,
Chief Counsel, Legislative Division.
[FR Doc. 93-8250 Filed 4-7-93; 8:45 am]
MULINO CODE 7710-12-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52 
[NM-12-1-5456; FRL-4612-1]

Approval and Promulgation of Air 
Quality Implementation Plana; New 
Mexico; Revleion to the State 
Implementation Plan Addressing PM~ 
10 for Anthony

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rulemaking.

SUMMARY: This action proposes approval 
of a revision to the New Mexico State 
Implementation Plan (SIP) addressing 
PM -10 for Anthony, New Mexico, 
including a request from the State, per 
section 188(f) of the amended Clean Air 
Act (Act), for a waiver of the attainment 
date for Anthony. EPA may grant such 
a waiver where EPA determines that 
anthropogenic sources do not contribute 
significantly to violations of the PM-10 
National Ambient Air Quality Standards 
(NAAQS) in the area. PM -10 is defined 
as particulate matter with an 
aerodynamic diameter less than or equal 
to a nominal 10 micrometers.
DATES: Comments on this proposed 
action must be received in writing on or 
before May 10,1993.
ADDRESSES: Written comments on this 
action should be addressed to Mr. 
Thomas H. Diggs, Chief, Planning 
Section, at the EPA Regional Office 
listed below. Copies of the documents 
relevant to this proposed action are 
available for public inspection during 
normal business hours at the following 
locations. The interested persons 
wanting to examine these documents 
should make an appointment with the 
appropriate office at least twenty-four 
hours before the visiting day.
U.S. Environmental Protection Agency, 

Region 6, Air Programs Branch (6T- 
AP), 1445 Ross Avenue, Dallas, Texas 
75202-2733.

New Mexico Environment Department, 
Air Quality. Bureau, 1190 St. Francis 
Drive, room So. 2100, Santa Fe, New 
Mexico 87503.

FOR FURTHER INFORMATION CONTACT: Mr. 
Mark Sather, Planning Section (6T-AP), 
Air Programs Branch, U.S. EPA Region
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6,1445 Ross Avenue, Dallas, Texas 
75202-2733, Telephone (214) 655-7258.
SUPPLEMENTARY INFORMATION:

I, Background
Anthony, New Mexico, was 

designated nonattainment for PM -10 
and classified as moderate under 
sections 107(d)(4)(B) and 188(a) of the 
Act, upon enactment of the Clean Air 
Act Amendments (CAAA) of 1990.1 
Please reference 56 Federal Register 
(FR) 56694 (November 6 ,1991) and 57 
FR13498,13537 (April 16,1992). The 
air quality planning requirements for 
moderate PM -10 nonattainment areas 
are set out in subparts 1 and 4 of part 
D, title I of the A ct Subpart 1 contains 
provisions generally applicable to all 
nonattainment areas and subpart 4 
contains provisions specifically 
applicable to PM -10 nonattainment 
areas. At times, subparts 1 and 4 overlap 
or conflict. The EPA has attempted to 
clarify the relationship among these 
various provisions in the General 
Preamble and, as appropriate, in today's 
notice.

The EPA has issued a "General 
Preamble” describing the EPA’s 
preliminary views on how the EPA 
intends to review SIPs and SIP revisions 
submitted under title I of the Act, 
including those State submittals 
containing moderate PM -10 
nonattainment area SIP requirements 
(see generally 57 FR 13498 (April 16, 
1992) and 57 FR 18070 (April 28,
1992)). The reader should refer to the General Preamble for a more detailed discussion of the interpretations of title I advanced in today’s proposal and the supporting rationale. In today’s rulemaking action on the Anthony, New Mexico, moderate PM -10 SIP, the EPA is proposing to apply its interpretations, taking into consideration the specific factual issues presented. Thus, the EPA will consider any timely submitted comments before taking final action on today’s proposal.

By cover letter dated November 8,
1991, the Governor of New Mexico submitted to EPA the SIP revision for PM-10 concerning Anthony, New Mexico that was intended to satisfy certain Clean Air Act requirements due on November 15,1991. As outlined below, the State of New Mexico’s SIP revision for PM -10 concerning Anthony, a moderate PM -10

The 1990 Amendments to the Clean Air Act 
significant changes to the air quality planning 

requirements for areas that do not meet (or that 
significantly contribute to ambient air quality iq a 
nauby area diet does not meet) the PM-10 national
~UHent air quality standards (see Pub. L. No. 101-  

104 Stat 2399). References herein are to the 
Ue#n Air Act, as amended, 42 U.S.C. 7401 et seq.

nonattainment area, was reviewed 
against the applicable requirements. The 
Act also specifies that those moderate 
PM -10 nonattainment areas designated 
nonattainment under section 107(d)(4) 
of the Act were to submit SIPs to EPA 
by November 15,1991, and outlined 
certain required items to be included in 
the SIPs. These required items, due 
November 15,1991, unless otherwise 
noted, include: (1) A comprehensive, 
accurate, and current inventory of actual 
emissions from all sources of PM -10 in 
the nonattainment area (section 
172(c)(3) of the Act); (2) a permit 
program to be submitted by June 30, 
1992, which meets the requirements of 
section 173 for the construction and 
operation of new and modified major 
stationary sources of PM -10 (section 
189(a)(1)(A)); (3) a demonstration 
(including air quality modeling) that the 
plan provides for attainment of the PM - 
10 National Ambient Air Quality 
Standards (NAAQS) as expeditiously as 
practicable but no later than December 
31,1994, or a demonstration that 
attainment by that date is impracticable 
(section 189(a)(1)(B)); (4) provisions to 
assure that Reasonably Available 
Control Measures (RACM), including 
Reasonably Available Control 
Technology (RACT), for control of PM - 
10 will be implemented no later than 
December 10,1993 (sections 172(c)(1) 
and 189(a)(1)(C)). For sources emitting 
insignificant (de minimis) quantities of 
PM -10, the EPA’s policy is that it would 
be unreasonable and would not 
constitute RACM to require controls on 
the source (please reference 57 FR 
13540). Also, when evaluating RACM 
and RACT, technical and economical 
feasibility determinations are to be 
conducted (57 FR 13540-44); (5) 
quantitative emission reduction 
milestones which are to be achieved 
every three years until the area is 
redesignated attainment and which 
demonstrate reasonable further progress 
(RFP) toward attaining the PM-10 
NAAQS (section 189(c)); (6) 
contingency measures due November
15,1993 (please reference 57 FR 13543), 
that are to be implemented if EPA 
determines that the area has failed to 
make RFP or to attain the primary 
standards by the applicable date 
(section 172(c)(9)); and (7) control 
requirements for major stationary 
sources of PM -10 precursors, unless the 
EPA determines inappropriate. The Act, 
in section 189(e), states that control 
requirements applicable to major 
stationary sources of PM -10 will also be 
applicable to major stationanr sources of 
PM -10 precursors, except where the 
Adminikrator determines that such

sources do not significantly contribute 
to PM -10 levels that exceed the PM-10 
ambient standards in the area. As 
outlined below, the State of New 
Mexico’s SIP revision for PM -10 
concerning Anthony, a moderate PM-10 
nonattainment area, was reviewed 
against the applicable requirements. The 
reader is referred to the Anthony PM - 
10 SIP submittal and EPA’s supporting 
technical information for pertinent 
details regarding each requirement. 
These items are available for public 
review at the addresses indicated above.
II. Today *8 Action

Section 110(k) of the Act sets out 
provisions governing EPA’s review of 
SIP submittals (see 57 FR 13565-13566). 
In today’s action, EPA is proposing to 
grant approval of the plan revision, 
including waiver of the moderate area 
attainment date, submitted to EPA on 
November 12 ,1991, for Anthony, New 
Mexico because it meets all of the 
applicable requirements of the Act.
Analysis o f State Submission
1. Procedural Background

The Act requires States to observe 
certain procedural requirements in 
developing implementation plans and 
plan revisions for submission to EPA. 
Section 110(a)(2) of the Act provides 
that each implementation plan 
submitted by a State must be adopted 
after reasonable notice and public 
hearing.2 See also section 110(1) of the 
Act. Also, the EPA must determine 
whether a submittal is complete and 
therefore warrants further EPA review 
and action (see Section H 0(k)(l) and 57 
FR 13565). The EPA’s completeness 
criteria for SIP submittals are set out at 
40 Code of Federal Regulations (CFR) 
part 51, appendix V (1991), as amended 
by 56 FR 42216 (August 26,1991). The 
EPA attemptstomakecompleteness 
determinations within 60 days of 
receiving a submission. However, a 
submittal is deemed complete by 
operation of law if a completeness 
determination is hot made by EPA six 
months after receipt of the submission

After providing adequate notice, the 
State of New Mexico held a public 
hearing on November 8 ,1991 , to 
entertain public comment on the 
implementation plan for Anthony. 
Following the public hearing, the plan 
was adopted by the State and signed by 
the Governor on November 8 ,1991 . The 
plan was submitted to EPA on 
November 12 ,1991 , as a proposed 
revision to the SIP.

2 Section 172(c)(7) of the Act requires that plan 
provisions for nonattainment areas meet the 
applicable provisions of section 110(a)(2).
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The SIP revision was reviewed by 
EPA to determine completeness shortly 
after its submittal, in accordance with 
the completeness criteria referenced 
above. A letter dated December 30,
1991, was forwarded to the Governor 
indicating the completeness of the 
submittal and the next steps to be taken 
in the review process. As noted, in 
today’s action, EPA proposes to approve 
the New Mexico PM—10 SEP submittal 
for Anthony and invites public 
comment on the action.
2. PM -10 Emission Inventory

Section 172(c)(3) of the Act requires 
that nonattainment plan provisions 
include a comprehensive, accurate, and 
current inventory of actual emissions 
from all sources of relevant pollutants in 
the nonattainment area.

The SIP revision submitted for 
Anthony includes a PM -10 emission 
inventory for point and area sources for 
both the Anthony nonattainment area 
and for Dona Ana County. The Anthony 
nonattainment area is located in Dona 
Ana County. In the Anthony 
nonattainment area, the State calculated 
0 tons/year of PM—10 emissions from 
point sources, and 37.4 tons/year from 
certain area sources (36.7 tons/year from 
unpaved roads and 0.7 tons/year from 
paved roads). For Dona Ana County, the 
State calculated 72.1 tons/year of PM - 
10 emissions from point sources, and 
502,584 tons/year of nonanthropogenic 
emissions from the desert and well- 
managed rangelands (hereafter 
"rangelands/desert”). However, the 
State estimation of PM -10 emissions 
from rangelands/desert in Dona Ana 
County is a significant underestimate 
due to calculation errors. These 
calculation errors, though, do not 
significantly affect the overall 
evaluation of the State’s submittal. In 
any event, EPA has recalculated these 
emission estimates correcting the errors. 
The nonanthropogenic emissions from 
rangelands/desert in Dona Ana County 
are estimated to range between 628,032 
tons/year-3.2 million tons/year. For an 
area the size of the Anthony 
nonattainment area, these 
nonanthropogenic emissions are 
estimated to range between 246-1,229  
tons/year. Please refer to the technical 
support document for a detailed 
discussion of the PM -10 emission 
inventory for Anthony.

To summarize, the inventory 
identified nonanthropogenic area source 
PM -10 emissions from surrounding 
rangelands/desert as the 
overwhelmingly dominant source of 
PM-10 ambient concentrations in the 
Anthony nonattainment area. Point 
source impacts, within a 50 kilometer

radius of Anthony, on ambient PM -10 
emissions were considered 
insignificant, as shown by dispersion 
modeling discussed later in this notice. 
Point sources and all other 
anthropogenic sources, such as paved 
and unpaved roads, are insignificant 
sources of PM-10.
3. Nonattainment New Source Review 
Permit Program

The State of New Mexico has revised 
Air Quality Control Regulation (AQCR) 
709 in order to meet requirements found 
in sections 173 and 189(a)(1)(A) of the 
Act for the construction and operation 
of new and modified major stationary 
sources of PM-10. These revisions, filed 
with the State Records and Archives 
Center on June 25,1992, were due 
independent of the November 15,1991, 
moderate PM -10 nonattainment area 
SIP requirements addressed in today’s 
action and will be addressed in detail in 
a separate Federal Register Notice.

4. Demonstration that Attainment of the 
PM -10 NAAQS by December 31 ,1994, 
is Impracticable/Waiver Discussion

As noted, the initial moderate PM -10  
nonattainment areas must submit a 
demonstration (including air quality 
modeling) showing that the plan will 
provide for attainment as expeditiously 
as practicable but no later than 
December 31 ,1994 (See section 
189(aKlKB)(i) of the Act). Alternatively, 
the State must show that attainment by 
December 31 ,1994 , is impracticable 
(section 189(aXl)(B)(ii)).

The State of New Mexico has 
demonstrated that timely attainment of 
the PM -10 NAAQS in Anthony is not 
practicable. The implementation of 
reasonably available PM -10 SIP control 
measures for Anthony cannot prevent 
possible future violations of the PM -10 
NAAQS. The overwhelmingly dominant 
sources of PM -10 impacting the 
Anthony area are nonanthropogenic and 
not feasibly controllable.

The dominant source of PM -10 in 
Dona Ana County (which contains 
Anthony) is nonanthropogenic 
windblown soil from partially vegetated 
areas such as well-managed rangelands 
and desert, as indicated in the emission 
inventory. Moreover, anthropogenic 
sources as a whole, after the 
implementation of reasonable controls 
(described below), do not contribute 
significantly to violation of the PM -10 
NAAQS in the Anthony nonattainment 
area. The State therefore has requested 
in the SIP a waiver of the attainment 
date for Anthony.

Section 188(f) in the Act, entitled 
“Waivers for Certain Areas”, states that 
the Administrator may “waive a specific

date for attainment of the standard 
where the Administrator determines 
that nonanthropogenic sources of PM- 
10 contribute significantly to the 
violation of the PM -10 standard in the 
area.” Section 188(f) also provides that 
the Administrator may waive any 
requirement applicable to serious PM- 
10 nonattainment areas “where the 
Administrator determines that 
anthropogenic sources of PM -10 do not 
contribute significantly to the violation 
of the PM -10 standard in the area.” EPA 
has issued draft guidance addressing the 
implementation of section 188(f). See 57 FR 49705 (November 3 ,1992). The draft 
guidance advances a legal interpretation 
of section 138(f) that attempts to 
reconcile the two legal tests set out in 
that provision and cited above.

In particular, EPA noted that certain 
interpretations of section 188(f) could 
lead to an absurd result. If, for example, 
a moderate area was granted a 
potentially permanent attainment data 
waiver because nonanthropogenic 
sources contribute significantly to 
violation of the PM -10 NAAQS, the area 
would not be reclassified for die 
foreseeable future. If EPA waives a 
specific attainment date under section 
188(f), the attainment date applicable to 
the area will be vacated. Thus, the 
moderate area would not be subject to 
reclassification under section 188(b) 
because there simply would not be an 
applicable attainment date that the area 
cannot practicably attain or that the area 
fails to meet.

The effect would be to relieve a 
moderate area from the serious area 
requirements without having applied 
the more stringent test that Congress 
very specifically and expressly required 
for a waiver of serious area 
requirements. That is, a determination 
that anthropogenic sources do not 
contribute significantly to violation of 
the PM -10 NAAQS. A central rule of 
statutory construction counsels against 
construing statutes in a way that would 
render a provision meaningless or a 
nullity.

Therefore, in its preliminary 
guidance, EPA advanced an 
interpretation of section 188(f) to avoid 
this result, to give meaning to both legal 
standards in section 188(f) and to ensure 
that a potentially enduring waiver of a 
moderate area attainment date (and, 
therefore, serious area requirements) 
was granted consistent with the specific 
legal standard set out in the A ct Under 
this interpretation, a moderate area 
seeking a potentially permanent 
attainment waiver could qualify only if 
it also qualified for a waiver of the 
serious area requirements. Thus, in 
addition to determining that
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nonanthropogenic sources contribute 
significantly to violation of the PM-10 
standard, EPA must also determine that 
anthropogenic sources in the area do not 

.contribute significantly to violation of 
the PM—10 NAAQS before granting such 
an attainment date waiver for a 
moderate area. If such a determination 
is made, then the attainment date for 
such a moderate area could be waived 
and the area would not be reclassified 
as serious.3

The contribution of reasonably 
controlled anthropogenic emissions to 
exceedances of the PM -10 NAAQS in 
Anthony were estimated considering, 
among other things, emissions inventory 
information, dispersion modeling and 
particulate analysis of filters from air 
quality sampling. Filters from 1989 and 
1990, including 1989 PM -10 
exceedances of the 24-hour NAAQS 
(greater than 150 |ig/m3), were analyzed 
by the State. The analyses showed that 
the particulates on the filters, for both high and low wind days, were 
characteristic of the local soil 
compositions. The filters had a large 
crustal component, indicating that 
airbome soil was the dominant 
contributor to the ambient PM -10 
concentrations, including the 1989 24- 
hour PM—10 exceedances.The State also conducted a point source modeling analysis. The analysis included point sources within a 50 kilometer radius of Anthony, including some point sources within the State of Texas. The Industrial Source Complex Short-term (ISCST) model was used in the evaluation, and the maximum predicted 24-hour impact from all historical and current point sources was 
2.86 pg/m3 of PM—10. The cumulative annual average was predicted to be 0.69 Hg/m3 of PM—10. The modeling shows that industrial PM—10 point source emissions insignificantly afreet the Anthony nonattainment area.The PM-10 emission inventory for Anthony further shows that 
anthropogenic sources as a whole (e.g. point source emissions, unpaved road amissions) contribute less than 40 tons per year to the Anthony area ambient ***•■  In terms of ambient air quality impact, EPA estimates that 
anthropogenic sources as a whole 
contribute less than 5 pg/m3 to the violation of the 24-hour PM -10 NAAQS 
m Anthony and less than 1 pg/m3 to the 
violation of the annual NAAQS.

Note, however, that an area already reclassified 
88 s®nou* could qualify for a waiver of the 
applicable serious area attainment date by meeting 
T6 Wtainment date waiver test alone. That is, 
fflnonstrating that nonanthropogenic sources 

contribute significantly to the violation of the 
standard in the area.

Accordingly, EPA believes that 
anthropogenic sources do not contribute 
significantly to the violation of the PM - 
10 NAAQS in the Anthony 
nonattainment area and that the 
imposition of serious attainment 
requirements would not advance the 
statute’s PM -10 attainment objective in 
any significant way. Therefore, EPA is 
proposing to waive the moderate area 
attainment date for this area as 
authorized under section 188(f) of the 
Act. Further technical information 
supporting EPA’s proposed action is 
available at the U.S. EPA address 
indicated above.

5. RACM and RACT for Control of PM - 
10

As noted, the initial moderate PM -10 
nonattainment areas must submit 
provisions to assure that RACM 
(including RACT) are implemented no 
later than December 10,1993 (see 
sections 172(c)(1) and 189(a)(1)(C)). The 
General Preamble contains a detailed 
discussion of EPA’s interpretation of the 
RACM (including RACT) requirement 
(see 57 F R 13539-13545 and 571FR 
13560-13561). The EPA’s interpretation 
of this requirement is set out here only 
in broad terms.

The State should first identify 
available control measures, evaluating 
them for their reasonableness in light of 
the feasibility of the controls and the 
attainment needs of the area. A State 
may reject an available control measure 
if the measure is technologically 
infeasible or the cost of the control is 
unreasonable. The SIP must 
demonstrate attainment of the NAAQS 
as expeditiously as practicable but no 
later than December 31 ,1994 (unless the 
State demonstrates that attainment by 
that date is impracticable). Therefore, if 
a State adopts less than all available 
measures but demonstrates, adequately 
and appropriately, that RFP and 
attainment of the PM-10 NAAQS is 
assured, and application of all such 
available measures would not result in 
attainment any faster, then a plan which 
requires implementation of less than all 
available measures may be approved as 
meeting the RACM requirement. As a 
suggested starting point for determining 
RACM, EPA has identified available 
control measures for sources of fugitive 
dust, residential wood combustion, and 
prescribed burning (see 57 FR 18072- 
18074 (April 28,1992)). The State 
should add ta  the list of available 
measures in an area any measures that 
public commenters demonstrate may 
well be reasonably available in a 
particular circumstance.

The RACT for a particular source is 
similarly determined. The EPA’s

longstanding definition of RACT is the 
lowest emission limitation that a 
particular source is capable of meeting 
by the application of control technology 
that is reasonably available considering 
technological and economic feasibility 
(see 57 FR 13541). Thus, EPA 
recommends that available control 
technology be applied to those existing 
sources in the area that are reasonable 
to control in fight of the attainment 
needs of the area and the feasibility of 
controls.4

A State should submit a reasoned 
justification for partial or full rejection 
of any available control measure 
(including any available control 
technology) that explains, with 
appropriate documentation, why each 
rejected Control measure is infeasible or 
otherwise unreasonable and, therefore, 
does not constitute RACM (or RACT) for 
the area. In those PM—10 nonattainment 
areas where mobile sources significantly 
contribute to the PM -10 air quality 
problem, States also must address the 
Section 108(f) transportation control 
measures (see 57 FR 13561).

The State of New Mexico in the 
Anthony SEP reviewed RACM and 
RACT for control of PM—10, considering 
the guidance put forth by EPA in the 
April 2 ,1991 , Memorandum from John 
Calcagni to the Regional Air Division 
Directors entitled “PM -10 Moderate 
Area SIP Guidance: Final Staff Work 
Product’’. This guidance was largely 
incorporated into the General Preamble. 
Following is an analysis of the measures 
employed to control PM -10 in Anthony, 
New Mexico.

a. Unpaved roads. About one third of 
the streets in Anthony (about 10 miles) 
are unpaved. Current control measures 
to suppress road dust include priming 
(oil spraying) roads and double *  
penetrating roads (grading followed by 
treatment with oil and large aggregate, 
followed by treatment with oil and 
small aggregate). Priming roads helps 
suppress dust for about a year and 
double penetration helps suppress dust 
for about five years. In 1990, four streets 
were primed in Anthony and other 
streets were treated by double 
penetration in conjunction with the 
installation of new sewer fines. These 
measures will continue until funds are 
available for paving the remaining 
unpaved public roads in Anthony. With 
Dona Ana County and State funds, two 
road projects are conducted per year in 
each State Road Commissioner District,

4 The EPA has issued technological and economic 
parameters that should be considered in 
determining RACT for a particular source [see 5 7 
FR 18073-18074).
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and Anthony shares its district (District 
2) with five other communities.

In addition, it should be noted that 
most developers are required to pave 
newly established private roads per the 
recently revised (December 11,1990) 
Land Subdivision Regulations of Dona 
Ana County, it is also important to note 
that in a letter dated October 29 ,1991, 
from Judith M. Price, Dona Ana County 
Planning Director and Assistant 
Manager, to Judith M. Espinosa, 
Secretary of the New Mexico 
Environment Department, the County 
committed to implementing and 
enforcing all Dana Ana County rules, 
regulations, policies and practices, 
including those identified in the draft 
PM—10 SIP which reduce airborne dust 
in the Anthony area (Appendix F  of 
Anthony PM -10 SIP). Further, the 
County rules, regulations, policies and 
practices identified in the draft Anthony 
PM-10 SIP are identical to those 
identified in the final Anthony PM -10 
SIP. Thus, the State of New Mexico has 
received a commitment from Dona Ana 
County that the road dust control 
measures cited above for Anthony will 
continue to be implemented and 
enforced.

The State also demonstrated that it 
would be economically infeasible to 
pave all of the remaining unpaved roads 
in Anthony at one tune. Assuming a 
road width of 24 feet, the State 
estimated that it would cost over 
$600,000 to pave the remaining 
unpaved roads in Anthony. Tim State 
also estimated that only 36.7 tons per 
year of PM -10 emissions come from the 
un paved roads in the Anthony 
nonattainment area. As indicated in 
previous discussion, EPA believes that 
emissions from unpaved and paved 
roads, as well as anthropogenic sources 
as a whole, do not contribute 
significantly to the PM -10 air quality 
problem in Anthony. Please reference 
the technical support document for a 
discussion on the insignificant ambient 
air impact of unpaved road and other 
anthropogenic PM -10 emissions in the 
Anthony nonattainment area. Where 
sources of PM -10 contribute 
insignificantly to the PM -10 problem in 
the area, EPA believes that it would be 
unreasonable, and would not constitute 
RACM, for EPA to require the State to 
implement potentially available control 
measures for such sources (57 FR 
13540). Nevertheless, the State of New 
Mexico, through Dona Ana County, is 
implementing control measures for 
unpaved roads in the Anthony 
nonattainment area as discussed above. 
The State, through the County, has 
authority under section 116 of the Act 
to require these controls, and EPA

proposes to approve the County 
commitments regarding unpaved road 
control measures as control measures 
beyond RACM which strengthen die 
New Mexico SIP,

b. Paved roads. The State estimated 
that only about 0.7 tons per year of PM - 
10 emissions in the Anthony 
nonattainment area were due to re
entrained dust from about 20 miles of 
paved roads, a de minimis quantity of 
PM-10. As discussed above, RACM 
does not require the implementation of 
otherwise available controls for 
insignificant PM -10 sources. 
Nevertheless, the Dona Ana County 
Road Department maintains the paved 
public roads in Anthony, including 
cleanup of roads alter heavy rains or 
winds have deposited soil on pavement. 
Again, the State of New Mexico has 
received a commitment from Dona Ana 
County that road dust control measures 
cited in the Anthony SOP, including 
maintenance and cleanup of paved 
roads, will continue to be implemented 
and enforced. EPA proposes to approve 
the County commitments regarding 
paved road control measures as control 
measures beyond RACM which 
strengthen the New Mexico SIP.

c. Haul trucks. Hie State considers 
current actual PM -10 emissions from 
haul trucks to be de minimis. Anthony 
is a small rural area (the nonattainment 
area measures about three kilometers by 
one kilometer) containing about 5,000 to
6,000 people, and has minimal haul 
truck activity. Again, RACM does not 
require controls on insignificant PM -10 
sources. Nevertheless, New Mexico 
State policy requires all haul trucks to 
be covered, and the State has received
a commitment from the County that all 
rules, regulations, policies and practices 
found in the Anthony PM -10 SIP, 
including the covering of haul trucks, 
will continue to be implemented and 
enforced. EPA proposes to approve the 
County commitments regarding haul 
truck policy as control measures beyond 
RACM which strengthen the New 
Mexico SIP.

d. Unvegetated areas. Dona Ana 
County receives on average less than 9 
inches of precipitation per year, and as 
a result, there are many dry, dusty yards 
and vacant lots in Anthony, hi dose 
vicinity to the Anthony PM -10 monitor 
is a vacant lot (across the street, 
southwest of the monitor), a partially 
vegetated lot (east of the monitor) and
a ball field (about 1000 feet southwest of 
the monitor). The parking arm and 
adjacent road to the unvegetated, well 
used, b allfield are un paved. The 
monitor itself stands on a portion of a 
parking lot, the surface of which has 
been ground to dust/gravel or is covered

with dust/gravel. In addition, there are 
no curbs, sidewalks or lawns in the area 
of the monitor. The State demonstrates 
that it would be technologically 
infeasible to vegetate the surrounding 
area with ground cover because the area 
water resources could not sustain the 
necessary ground cover to prevent wind 
erosion.

e. Trash burning. Current actual PM- 
10 emissions due to hash burning are 
reasonably controlled. Any residual 
emissions from trash burning are de 
minimis. The New Mexico Air Quality 
Control Regulation (AQCR) 301, entitled 
"Regulation to Control Open Burning", 
prohibits the burning of refuse in towns 
the size of Anthony. Also, by County 
ordinance, it is illegal to burn trash in 
Dona Ana County. AQCR 301 was 
approved in the New Mexico SIP on 
May 31 ,1972 , at 37 FR 10881. In 1983, 
the State added a definition of "open 
burning" to the regulation. EPA views 
the State's Regulation, approved in the 
SIP over twenty yean ago, as 
reasonable, enforceable, and responsible 
for maintaining the de minimis PM-10 
emissions from trash burning. EPA is 
proposing to approve in today's action, 
the revised AQCR 301 to include the 
definition of "open burning** in order to 
strengthen the New Mexico SIP. Also, 
by its letter to the State dated October
29 ,1991, the County committed to the 
continuing implementation and 
enforcement of its trash burning 
ordinance. EPA is proposing to approve 
the County’s commitment regarding the 
implementation and enforcement of its 
trash burning ordinance as a control 
measure beyond RACM which 
strengthens the New Mexico SIP.

/. Wood burning (home heating). The 
State considers, and EPA agrees, that 
PM-10 emissions due to wood burning 
(home heating) are de minimis. As 
discussed earlier, RACM does not 
require controls on insignificant P M -1 0  
sources. Filter analyses of the PM-10 
24-hour exceedance days from 1989 
(including a low wind day, December 
24,1989), indicate that wood smoke was 
not a significant contributor to any of 
the 1989 exceedances. Analyses of 
additional filters from 1989 and 1990 
(through March of 1990) also indicate 
that wood smoke was not a significant 
contributor to the PM -10 concentrations 
measured on those filters. Extensive 
documentation on this filter analysis, 
consisting of x-ray fluorescence studies 
of both PM -10 filters and soil samples, 
is presented in Appendix B of the 
Anthony SIP.

g. Off-road recreational vehicles. The 
State considers, and EPA agrees, that 
PM -10 emissions dim to off-road 
recreational vehicles also are de
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minimis. Due to low income levels, off* 
road recreational vehicles are 
uncommon in or around Anthony,
Aerial photographs did not portray any 
areas near Anthony with the distinctive 
patterns of off-road vehicle use. Again, 
RACM does not require controte on 
insignificant PM—10 sources.

h. Agricultural lands. The State 
considers, and EPA agrees, that PM -10 
emissions from croplands axe 
insignificant. No agricultural tilling 
takes place in the Anthony 
nonattainment area. Further, most 
farmlands in Dona Ana County are 
located along the Rio Grande river flood 
plain, an area containing more rich and 
well developed soils. As discussed 
earlier in this notice, RACM does not 
require controls on insignificant sources 
of PM-10 emissions. Please reference 
the technical support document for 
additional information regarding the 
insignificant amount of PM -10 
emissions from agricultural lands 
affecting the Anthony nonattainment 
area. In addition, work by the soil 
conservation service has shown that 
essentially all of the Dona Ana County 
croplands are in compliance with the 
Food Security Act (please reference 
Appendix F  of the Anthony SIP).

i. Rangelands/Desert. The Anthony 
nonattainment area consists of the 
township limits (about three kilometers 
by one kilometer). Rangelands/desert 
are a very significant contributor to PM - 
10 amissions in the Anthony area, an 
area surrounded by sandy, dry and 
partially vegetated terrain. Anthony is 
located in a Chihuahuan desert 
grassland ecosystem. About 86% of 
Dona Ana County is classified as 
rangeland, and the State estimated Dona 
Ana County PM -10 emissions from 
rangelands/desert at 502,584 tons per 
year (please note that this is an 
underestimate due to calculation errors 
as detailed above and in the technical 
support document. The corrected 
estimate should be at least 628,032 tons 
per year). These estimates of PM -10 
emissions were derived from the 
Modified Windblown Dust Equation 
detailed in the EPA document Control 
of Open Fugitive Dust Sources (EPA- 
450/3-88-008), and reflect a reasonable 
estimate of nonanthropogenic PM -10 
emissions from the open rangeland and 
desert areas in Dona Ana County.

The desert portion of what EPA has 
categorized as rangelands/desert is in a 
natural, largely undisturbed state. Thus, 
ony PM-10 emissions from these lands 
are reasonably considered to be of 
nonanthropogenic origin. For the 
masons set out below (and in supporting 
technical information), EPA also 
believes that PM -10 emissions from the

stirrounding rangelands are also 
reasonably viewed as being of 
nonanthropogenic origin.

Livestock grazing in the Anthony area 
(Mimbres Resource Area) is managed 
under Federal law. The relevant law 
includes the Taylor Grazing Act of 1934, 
the Federal Land Policy and 
Management Act of 1976 and tha Public 
Rangelands Improvement Act o f 1978. 
The Bureau of Land Management (BLM) 
is the Federal Agency charged with 
managing the rangelands. The BLM 
emphasizes prevention of deterioration, 
and conservation of, soil resources. BLM 
management practices rely on 
rotational, seasonal grazing of the area. 
Ongoing multi-year studies point to 
proper rotational grazing as helping to 
produce improved rangeland. In 
addition, a minimal amount of animate 
are allowed to graze per section {640  
acres) under BLM lease agreements. The 
allotments around Anthony average 
about three to four animate per section. 
As managed under Federal law, these 
animate do not generate significant 
amounts of airborne particulate matter 
and, if anything, have the effect of 
stabilizing the soil. The technical 
support document contains detailed 
information on the improvement in the 
rangeland condition in Southwestern 
New Mexico over the last 40 years. This 
shows that over the last 40 years grazing 
activity managed consistent with 
Federal law has improved Dona Ana 
County rangeland condition, which 
helps reduce wind erosion and PM -10 
emissions. Removing all animals and all 
anthropogenic influence from the 
rangelands around the Anthony area 
would most likely result in a 
deteriorated rangeland condition, 
resulting in increased soil erosion and 
increased airborne particulate matter 
(Please reference the technical support 
document). The reasonable management 
of the rangeland allotments around the 
Anthony area has largely, and perhaps 
entirely, eliminated airborne particulate 
matter from these rangelands that is 
attributable to cattle grazing and related 
activities. Therefore, the remaining PM - 
10 emissions from rangelands are 
attributable to nonanthropogenic 
sources and, as indicated, these residual 
emissions are the dominant contributor 
to PM -10 violations in Anthony.

Even though the Dona Ana County 
rangelands are being managed as 
recommended and required by the BLM, 
the soil compositions are such that the 
Dona Ana County rangelands/desert are 
inherently (naturally) susceptible to 
wind erosion. Therefore, even being 
properly managed and actually 
improved, the rangelands/desert in the

Anthony area constitute a dominant 
source of PM -10 emissions.

Please reference the technical support 
document for additional information 
regarding the dominant amount of 
nonanthropogenic PM -10 emissions 
from rangelands/desert affecting the 
Anthony nonattainment area. Again, the 
technical support document also 
contains detailed information on how 
reasonable rangeland management in 
Southwestern New Mexico over the last 
40 years has resulted in improved 
rangeland condition in Dona Ana 
County. The technical support 
document also references published 
research substantiating the benefits of 
properly managed rangeland grazing.

j. Point sources. As discussed 
previously, an assessment of point 
sources revealed that such sources have 
a d e minimis impact on PM -10 air 
quality in Anthony. Statutory 
requirements for RACM (including 
RACT) do not require the imposition of 
potentially available controls on such 
sources in such circumstances.

RACM (Including RACT) fo r Control o f 
PM -10 Summary

EPA is proposing to find that the State 
of New Mexico’s PM -10 SIP for the 
Anthony nonattainment area includes 
adequate RACM/RACT as discussed in 
detail above. EPA views the State’s open 
burning regulation (AQCR 301), 
previously approved by EPA, as 
reasonable, enforceable, and responsible 
for maintaining the PM -10 emissions 
from trash burning at lower than de 
minimis levels. EPA proposes to 
approve the revised AQCR 301 to 
include the definition of “open 
burning” in order to strengthen the New 
Mexico SIP. Remaining anthropogenic 
sources as a whole are de minimis and 
statutory requirements for RACM 
(including RACT) do not require the 
implementation of further controls. EPA 
is also proposing to approve the 
County’s commitment to implementing 
and enforcing all Dona Ana County 
rules, regulations, policies and 
practices, including those identified in 
the PM -10 SIP which reduce airborne 
dust in the Anthony area (October 29, 
1991, letter from the County to the State 
discussed in detail above). These 
commitments regarding County control 
measures are being approved as 
measures beyond RACM which serve to 
strengthen the New Mexico (Anthony 
PM-10) SIP. The State of New Mexico 
also stated in the adopted Anthony PM - 
10 SIP (page 10) that it “ramainfs] 
committed to the dust control measures 
implemented by Dona Ana County”, as 
well as the “moderate area control 
strategies as agreed to in [the) SIP
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submittal and the established air quality 
monitoring schedule.” The State ratified 
its commitment in a November 21,1991, 
letter from Cecilia Williams, Chief, Air 
Quality Bureau, to Gerald Fontenot, 
Chief, Air Programs Branch, EPA Region
6. EPA today is also proposing to 
approve the State's commitment found 
in the Anthony SIP and in the 
November 21 ,1991, letter. The 
dominant sources of PM -10 
concentrations in the Anthony area, 
nonanthropogenic sources, are the 
surrounding rangelands/desert which 
are not feasibly controllable.
6. Milestones and Reasonable Further 
Progress

Section 189(c) of the Act requires that 
plan revisions for moderate PM -10 
nonattainment areas contain 
quantitative milestones which are to be 
achieved every three years until the area 
is redesignated to attainment. The 
milestones must also demonstrate to 
EPA that reasonable further progress 
(RFP) toward attainment of the PM -10 
NAAQS is being met (see 57 F R 13539).

EPA has attempted to reconcile the 
quantitative milestones and periodic 
reporting called for in section 189(c) 
with EPA’s proposed decision under 
section 188(f) to waive the moderate 
area attainment date for Anthony. EPA 
has indicated that at this time the 
anthropogenic and feasibly controllable 
PM -10 source contribution is 
insignificant. Therefore, significant 
emission reduction progress in Anthony 
is not feasible. In light of these 
circumstances, EPA believes it is 
reasonable for Anthony to satisfy 
section 189(c) by reporting every three 
years, beginning on November 15,1994, 
information addressing a potential 
change in circumstances in the area 
(including, for example, a change in the 
anthropogenic/nonanthropogenic source 
mix) that may, in turn, warrant further 
air quality protection efforts. 
Specifically, the State should report to 
EPA every three years the following 
information regarding the Anthony 
nonattainment area: (1) The status and 
effectiveness of the existing controls, (2) 
significant changes in the inventory due 
to new source growth or other activities, 
and (3) an evaluation of any additional 
controls which may be feasible to 
reduce exposures and/or bring the area 
into attainment.

Reasonable further progress is defined 
in section 171(1) of the Act as such 
annual incremental reductions in 
emissions of the relevant air pollutant as 
are required by part D or may 
reasonably be required by the 
Administrator for the purpose of 
ensuring attainment of the applicable

NAAQS by the applicable date. Since 
part D does not dictate annual 
incremental reductions for moderate 
PM -10 areas, EPA has broad discretion 
in determining RFP under section 
171(1). For the reasons stated above,
EPA is proposing to conclude at this 
time that annual incremental reductions 
in emissions are not reasonably required 
for the purpose of ensuring timely 
attainment of the PM -10 NAAQS in the 
Anthony nonattainment area.
7. Contingency Measures

As per section 172(c)(9) of the Act, all 
nonattainment SIPs must contain 
contingency measures (due November 
15,1993) that are to be implemented if 
the area fails to make RFP or to attain 
the NAAQS by the applicable date. 
These contingency measures are to be 
implemented immediately after EPA 
determines failure of RFP or attainment 
of standards. Again, for reasons 
explained in the "Milestones and 
Reasonable Further Progress” 
discussion above, contingency measures 
are not applicable to the Anthony 
nonattainment area.
8. PM -10 Precursors

Section 189(e) of the Act states that 
control requirements applicable to 
major stationary sources of PM -10 are 
also applicable to major stationary 
sources of PM -10 precursors, except 
where the Administrator determines 
that such sources do not significantly 
contribute to PM -10 levels that exceed 
the PM -10 ambient standards in the 
area. The General Preamble contains 
guidance addressing how EPA intends 
to implement section 189(e) (see 57 FR 
13539-13540 and 57 FR 13541-13542).

The Anthony nonattainment area does 
not contain any major stationary sources 
of PM-10 precursors or any significant 
minor stationary sources of PM -10 
precursors, and stationary sources as a 
whole (i.e. within a 50 kilometer radius 
of Anthony) provide an insignificant 
contribution to Anthony's ambient PM - 
10 concentrations as demonstrated 
through dispersion modeling. Thus, 
ambient PM -10 precursor 
concentrations in the Anthony 
nonattainment area do not significantly 
contribute to PM -10 levels that exceed 
the PM -10 NAAQS in the area, and EPA 
is proposing to grant the Anthony area 
the exclusion from control requirements 
as authorized under section 189(e) of 
the Act.
9. Enforceability Issues

All required measures and other 
elements in the SIP must be enforceable 
by the State and EPA. See sections 
172(c)(6), 110(a)(2)(A) and 57 FR 13556.

The EPA criteria addressing the 
enforceability of SIPs and SIP revisions 
were stated in a September 23,1987, 
memorandum (with attachments) from j. 
Craig Potter, Assistant Administrator for 
Air and Radiation, et al. (see 57 FR 
13541). In addition to enforceable 
requirements, nonattainment area plan 
provisions must contain a program that 
provides for enforcement of the control 
measures and other elements in the SIP 
(see section 110(a)(2)(C)).

The State of New Mexico has a 
program that will ensure that certain 
control measures contained in the 
Anthony PM -10 SIP (i.e. Air Quality 
Control Regulation 301) are adequately 
enforced. The State has also received 
documentation in the form of a letter 
from Dona Ana County dated October
29 ,1991 , that the County is committed 
to implementing and enforcing all 
County rules, regulations, policies and 
practices, including those identified in 
the Anthony PM -10 SIP.

m . Implications of Today's Action
Proposed Action

The EPA today is proposing to 
approve the Anthony, New Mexico 
moderate PM -10 SEP, All required SIP 
items have been adequately addressed 
as discussed in this Federal Register 
Notice, and the State of New Mexico has 
conducted a comprehensive RACM/ 
RACT analysis, TTie EPA is also 
proposing to approve the State’s request, 
per section 188(f) of thè Act, for a 
waiver of the attainment date for 
Anthony. EPÀ has determined that 
anthropogenic sources do not contribute 
significantly to the PM -10 NAAQS 
violations in the Anthony 
nonattainment area.vThis proposed 
action is non-precedent setting, and the 
proposed decision to grant a waiver is 
based on a current reading of the law 
and on facts specific to the Anthony, 
New Mexico nonattainment area. As 
EPA refines its policy concerning 
waivers, areas may face different 
procedural and substantive showings.

Based on the above evaluation, the 
ÈPA proposes to approve the Anthony, 
New Mexico, moderate PM -10 
nonattainment SEP, including the waiver 
of the attainment date for Anthony per 
section 188(f) of the Act.
Request fo r Public Comments

EPA requests comments on all aspects 
of today’s proposal including EPA’s 
proposal to waive the attainment date 
for this area as authorized under section 
188(f) of the A ct As indicated at the 
outset of this notice, EPA will consider 
any comments received by May 10, 
1993.
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Regulatory Process
Under the Regulatory Flexibility Act,

5 U.S.C. 600 et seq., the EPA must 
prepare a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, the EPA may 
certify that the rule will not have a 
significant impact on a substantial 
number of small entities. Small entities 
include small businesses, small not-for- 
profit enterprises, and government 
entities with jurisdiction over 
populations of less than 50,000.

SIP approvals under section 110 and 
subchapter I, part D, of the Act do not 
create any new requirements, but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the Federal SIP-approval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on any small entities affected. 
Moreover, due to the nature of the 
Federal-State relationship under the 
Act, preparation of a regulatory 
flexibility analysis would constitute 
Federal inquiry into the economic 
reasonableness of State action. The Act 
forbids the EPA to base its actions 
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427 
U.S. 246, 256-66 (S. Ct. 1976); 42 U.S.C. 
7410(a)(2).

Executive Order 12291
The Office of Management and Budget 

has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291.

List of Subjects in 40 CFR Part 52
Air pollution control, Hydrocarbons, 

Intergovernmental relations, Nitrogen 
dioxide, Particulate matter, Reporting 
and recordkeeping requirements, Sulfur 
dioxide, Volatile organic compounds.

Authority: 42 U.S.C. 7401-7671q.
Dated: March 12,1993.

W J. Hathaway,
Acting Regional Administrator (6A).
[FRDoc. 93-8276 Filed 4-7-93; 8:45 am] 
bilunq code esao-ao-p

40 CFR Part« 260,261,262,264,265, 
268,270, and 273

[FRL-4611-8]

RIN 2050-AD19

Hazardous Waste Management 
System; Modification of the Hazardous 
Waste Recycling Regulatory Program

AGENCY: Environmental Protection 
Agency.

ACTION: Proposed rule; extension of 
comment period.

SUMMARY: In response to several 
requests, the Environmental Protection 
Agency (EPA) is granting a 30-day 
extension to the comment period for the 
“universal” wastes proposed rule 
published on February 11,1993 (58 FR 
8102).

DATES: Comments on the February 11, 
1993 notice of proposed rulemaking (58 
FR 8102) must be submitted on or before 
May 12,1993.

ADDRESSES: Persons who wish to 
comment on the February 11,1993  
notice must provide an original and two 
copies of their comments, include the 
docket number (F-93-SCSP-FFFFF), 
and send them to: EPA RCRA Docket 
(OS—305), U.S. EPA, 401 M Street SW„ 
Washington, DC 20460. The RCRA 
Docket is located at room M2427, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460. 
The docket is open from 9 a.m. to 4 
p.m., Monday through Friday, excluding 
federal holidays. To review docket 
materials, the public must make an 
appointment by calling (202) 260-9327. 
The public may copy a maximum of 100 
pages from any regulatory docket at no 
cost. Additional copies cost $0.15 per 
page.

FOR FURTHER INFORMATION CONTACT: For 
general information, contact the RCRA/ 
Superfund Hotline toll free at (800) 4 2 4 -  
9346. In the Washington, DC 
metropolitan area, call (703) 412-9810. 
For information regarding specific 
aspects of this notice, contact Charlotte 
Mooney, Office of Solid Waste (OS- 
332), U.S. EPA, 401 M Street SW., 
Washington, DC 20460, telephone (202) 
260-6926.

SUPPLEMENTARY INFORMATION: Several 
parties, including one state agency and 
the Association of State and Territorial 
Solid Waste Management Officials, have 
requested that EPA extend the comment 
period on the February 11,1993  
universal wastes proposal (58 FR 8102). 
Additional time is requested to allow 
coordinated discussion of the issues 
within and among state agencies (and 
other organizations) in order to develop 
comprehensive comments on the 
proposal. Because EPA believes that the 
quality of a final universal wastes rule 
may be greatly improved if 
implementing agencies and the 
regulated community are able to fully 
explore the many issues raised in the 
proposal prior to submitting comments, 
the Agency has determined that an 
extension of 30 days is appropriate.

Dated: April 2,1993.
Richard J. Guimond,
Assistant Surgeon General, USPHS, Acting 
Assistant Administrator.
(FR Doc. 93-8204 Filed 4-7-93; 8:45 am] 
BILUNQ CODE «MO-60-P

40 CFR Part 300 

[FRL-4609-3]

National Oil and Hazardous 
Substances Pollution Contingency 
Plan; National Priorities List Update

AGENCY: Environmental Protection 
Agency.
ACTION: Notice of intent to delete Hydro- 
Flex Corporation Site from the National 
Priorities List; request for comments.

SUMMARY: The Environmental Protection 
Agency (EPA) Region VII announces its 
intent to delete the Hydro-Flex 
Corporation Site from the National 
Priorities List (NPL) and requests public 
comment on this action. The NPL 
constitutes appendix B to the National 
Oil and Hazardous Substances Pollution 
Contingency Plan (NCP), which EPA 
promulgated pursuant to section 105 of 
the Comprehensive Environmental 
Response, Compensation and Liability 
Act of 1980 (CERCLA), as amended.
This action is being taken because EPA 
and the State of Kansas have determined 
that no fund-financed remedial action is 
appropriate at this Site, and that actions 
taken to date are protective of public 
health, welfare and the environment. 
DATES: Comments concerning this site 
may be submitted on or before May 10, 
1993.
ADDRESSES: Comments may be mailed to 
Catherine Barrett, Waste Management 
Division/ Superfund Branch, U.S. 
Environmental Protection Agency, 
Region VII, 726 Minnesota Avenue, 
Kansas City, Kansas 66101.
FOR FURTHER INFORMATION CONTACT: 
Comprehensive information on this site 
is available for public review at the EPA 
Region VII Waste Management Division 
Records Center located at the above 
address and at the Topeka Public 
Library, 1515 SW 10th Street, Topeka, 
Kansas.

To obtain copies of documents in the 
public docket contact: Barry Thierer, 
U.S. Environmental Protection Agency, 
Region VII, 726 Minnesota Avenue, 
Kansas City, Kansas 66101, (913) 551 -  
7515.
SUPPLEMENTARY INFORMATION:
Table of Contents
I. Introduction
II. NPL Deletion Criteria
III. Deletion Procedures


