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14 CFR Part 71

[Alrspace Docket No. 92-AEA-09]
Revocation of Transition Area;
Manahawkin, NJ

AGENCY: Federal Aviation
Administration (FAA), DOT.
acTioN: Final rule.

sUMMARY: This action revokes the 700
foot Transition Area established at
Manahawkin, NJ, due to the closure of
the Manahawkin Airport, Manahawkin,
NJ, and the cancellation of all associated
instrument approach procedures (IAP)
to this airport.

EFFECTIVE DATE: 0901 U.T.C. May 27,
1993.

FOR FURTHER INFORMATION CONTACT:

Mr. Curtis L. Brewington, Designated
Airspace Specialist, System
Management Branch, AEA-530, FAA
Eastern Region, Fitzgerald Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-0857.

SUPPLEMENTARY INFORMATION:
History

On November 17, 1992, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to revoke the 700 foot
Transition Area at Manahawkin, NJ, due
to the closure of the Manahawkin
Airport, Manahawkin, NJ, and the
cancellation of all associated IAPs to
this airport (57 FR 58165). The proposed
action would reduce the amount o
controlled airspace in the area by raising
the floor of controlled airspace from 700
feet to 1,200 feet above ground level in
the vicinity,

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments on the proposal were
received. Except for editorial changes,
this amendment is the same as that
proposed in the notice, The coordinates
for this airspace docket are based on
North American Datum 83, Transition
Arsas are published in Section 71.181 of
FAA Order 7400.7A dated November 2,
1992, and effective November 27, 1992,
which is incorporated by reference in 14
CFR 71.1. The Transition Area listed in
this document will be removed
subsequently from the Order.

The Rule

This amendment to 71 of the
Federal Aviation Regur:t?ons revokes
the 700 foot Transition Area established

at Manahawkin, NJ, due to the closure
of the Manahawkin Airport,

Manahawkin, NJ, and the cancellation
of all associated IAPs to this airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by
reference, Transition areas.

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—{AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854; 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended)

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.7A,
Compilation of Regulations, dated
November 2, 1992, and effective
November 27, 1992, is amended as
follows:

Section 71.181 Transition Areds

* L] " " *
AEA NJ TA Manahawkin, NJ [Removed]
L - ® L *

Issued in Jamaica, New York, on March 30,
1993.
David Sprague,
Acting Manager, Air Traffic Division.
[FR Doc. 93-8841 Filed 4-14-93; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 3, 10 and 145

Registration of Floor Traders;
Mandatory Ethics Training for
Registrants; Suspension of
Registrants Charged With Felonles

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rules,

SUMMARY: The Futures Trading Practices
Act of 1992 (1992 Act), Public Law No.
102-546, 106 Stat. 3590, amended the
Commodity Exchange Act (CEAct or
Act) in several respects, including
imposition of requirements for
registration of floor traders (FTs) and
ethics training for registrants. The 1992
Act also included authority to permit
the suspension or modification of the
registration of a registrant charged with
a felony. The Commission proposed
amendments to its rules to implement
these requirements and this authority
and provided a thirty-day period for
public comment on these proposals. 58
FR 6748 (Feb. 2, 1993).

The Commission has carefully
considered the comments received on
its proposals and, based upon its review
of the comments and its own
reconsideration of the issues, has
determined to adopt the rules
essentially as proposed, with the
following principal changes: (1) There
will be one rather than two no-action
positions available to FTs and any
person with trading privileges as of
April 26, 1993 who complies with
certain conditions set forth in new Rule
1.66 will be eligible for such relief; (2)
if an FT or floor broker.(FB) loses
trading privileges for other than
disciplinary reasons, he may resume
acting as an FT or FB, respectively, if
trading privileges are restored by the
same contract market within 60 days; (3)
an FB who changes exchange
memberships and uses special
registration procedures will be eligible
for a temporary license to act as an FB;
and (4) ethics training programs other
than those conducted or sponsored by a
contract market for contract market
members or an entity accredited to
conduct continuing education programs
by a state professional licensing
authority in the fields of law, finance,
accounting or economics must be
approved by the Commission.
EFFECTIVE DATE: April 26, 1993.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Associate Chief
Counsel, Division of Trading and
Markets, Commodity Futures Trading
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Commission, 2033 K Street NW.,
Washington, DC 20581 Telephone (202)
254-8955.

SUPPLEMENTARY INFORMATION:

I. Background

Historically, the CEAct required
registration of FBs but not of FTs. In
passing the 1992 Act, however, it was
noted that “[t]he central goal of
requiring registration of floor traders is
to assure that these individuals are
subject to the same background fitness
checks as other Commission registrants
and to allow the Commission to act with
respect to the person’s registration in
appropriate cases.’ * Section 207 of the
1992 Act amended section 4e of the
CEAct (7 U.S.C. 6e (1988)) to require
registration of FTs and that the
Commission issue rules necessary to
implement that requirement no later
than 180 days after the date of
enactment of the 1992 Act (which will
be April 26, 1993), Accordingly, the
Commission proposed to incorporate
FTs within the existing framework of
registration rules applicable to other
categories of registrant so that, among
other things, proper evaluation of their
backgrounds could be conducted. 58 FR
6748,

The Commission’s proposals included
a rule that would provide temporary
“no-action” relief so that existing FTs
who meet the criteria for registration
could be registered without
unnecessarily disrupting their ongeing
business. However, the Commission
further proposed that any person
seeking to act as an FT who is not
granted trading privileges by a contract
market until after the effective date of
final rules would be treated like any
other applicant for registration and
would ﬁave to be granted registration or
a TL before commencing such activity.
The Commission also proposed to
permit TLs for FBs to act as FTs and to
adopt several technical changes to its

rag'esgation rules,
ion 210 of the 1992 Act added a
new paragraph (b) to section 4p of the
CEAct mandating ethics training for
registrants, stating that such trainin
shall be conducted within six mon
registration for a new registrant and
otherwise periodically. The rules to
implement the ethics training

ment are subject to the same
statutory deadline as the FT registration
rules, i.e., April 26, 1993. The
Commission proposed that periodic
training be conducted every three years
and provided for a wide range of
providers of such training. The

s of

TH.R. Rep. No. 878, 102d Cong., 2d Sess. 59
(1992).

Commission also proposed a new rule to
implement authority granted by section
227 of the 1992 Act for the suspension
or modification of the registration of a
reﬁ_lhstrant charged with a felony.

e Commission received 13 written
comments in response to the prc:gosed
rulemaking. The commenters included
seven contract markets (Chicego Board
of Trade, Chicago Mercantile Exchange
(two letters), Coffee, Sugar & Cocoa
Exchange, Inc. (two letters),
MidAmerica Commodity Exchangs,
Minneapolis Grain Exchange, New York
Cotton Exchange, and New York
Mercantile Exchange), two trade
associations, a research/management
consulting firm and the National
Futures Association (NFA). The
comments received on particular
aspects of the proposals are discussed
below in the context of the specific rule
to which they relate. The Commission
has carefully reviewed each of these
comments and, based upon that review
and its reconsideration of the proposals,
is now adopting rules which it believes
are responsive to the concerns raised by
commenters and the regulatory
objectives of this rulemaking
proceeding.

II. Registration of Floor Traders

A. Scope of Registration Requirement

An FT is defined as “‘any person who,
in or surrounding any pit, ring, post, or
other place provided by a contract
market for the meeting of persons
similarly engaged, purchases or sells
solely for such person's own account,
any commodity for future delivery on or
subject to the rules of any contract
market." The definition of FB is similar
except that an FB executes purchases or
sale orders for any other person rather
than solely for his own account. See
Section 404(a) of the 1992 Act, to be
codified at section 1a(9) and (8] of the
CEAct, respectively (7 U.S.C. 2). The
Commission’s definitions of FB and FT
parallel these statutory definitions, and
in addition include any person required
to register as an FB or FT under the Act
by virtue of part 33 of the Commission's
rules, which would cover an FB or FT
who only engages in domestic
exchange-traded commodity option
transactions. See 17 CFR 1.3(n§'(1992)
(definition of FB) and the amendment to
17 CFR 1.3(x) set forth below (definition
of FT). The definition of FT includes
any person who executes or is
authorized to execute futures or
commodity option transactions on an
exchange floor or trading system,
without regard to whether such person
owns an exchange membership or the
limited nature of such person'’s trading

grivilegns and, therefore, lessees or
olders of membership rights that carry
trading privileges must register as FTs.

The Commission noted in its
proposals that a person who trades
solely for his own account via computer
terminal through the Chicago Mercantile
Exchange/Chicago Board of Trade
GLOBEX system, the New York
Mercantile Exchange (NYMEX) ACCESS
program or any other electronic trading
mechanism of a contract market would
be required to register as an FT under
section 4e of the CEAct. 58 FR 6748,
6749. Certain commenters questioned
whether persons using an electronic
trading system should be considered
FTs or suggested deferring this issue for
reconsideration at a later date.?

Although the Commission recognizes
that, as discussed in the proposing
release, certain persons trading through
electronic systems come within the FT
definition, the scope of the registration
requirement in the context of an
electronic trading system may be
affected by differences between
electronic and exchange floor trading
environments.

The Commission further recognizes
that the immediate impetus for the FT
registration requirement was from
conduct occurring on the trading floor
of an exchange and that registration of
persons trading on the floor is of the
most immediate regulatory concern,
given the short time frame in which FT
registration must be implemented.
Accordingly, in light of the issues
referred to above and the impending
statutory deadline set forth in the 1992
Act, the Commission believes that it is
appropriate to defer consideration of the
application of floor trader registration
requirements to persons using electronic
trading systems and to reconsider the
subject at a later date. In order to
preserve flexibility in this area, the
definition of floor trader in Rule 1.3(x)
states that it shall include any person
required to register as an FT by rule or
regulation of the Commission pertaining
to the operation of an electronic trading
system. This determination does not
affect the requirement of registration as
an FB or an associated person (AP) for

2 NYMEX commented, however, that: [i}t is in the
ic interest to require a person located in the
Inited States who trades solely for his own accoun!
through an electronic trading system sponsored by
a contract market, to be required to register with the
Commission as an FT. Such a registration burden
is not unduly onerous and creates a level playing
field among traders on the floor and computer
accessed traders.

The Commission also notes that persons engaged
in mwmmmm:ﬁw
to certain screening and disciplinary procedures.
See 6.g.. CME Rules 106 J., 400, 441A, 413d, 414(4)
and 581,
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certain terminal operators using
glectronic trading systems as specified
by the Commission when it approved
such systems,

The Commission requested comment
in the proposals as to whether persons
who hold trading privileges but do not
gxercise such privileges should be
required to register as FTs and, if not,
what mechanisms are currently in place
or can be established at contract markets
to prevent such persons from trading for
their own accounts on a contract market
floor or through a contract market
electronic system without registration as
an FT. The Commission noted, for
example, that some persons may have
leased their seats to others or may be
holding the seat for investment
purposes only. Separately, the
Commission recognized that there may
be persons who are listed as principals
of futures commission merchants, for
example, and who have a contract
market membership listed in their own
name which they have assigned to the
firm. Where such persons do not trade
for their own account on the floor of or
through an electronic system operated
by a contract market, such persons
would not be required to register as FTs.
However, there may be other persons
who hold contract market trading
privileges but have chosen not to
exercise such privileges and are not
registered or listed as principals of a
registrant. The Commission requested
comment as to the appropriate treatment
of such persons with respect to
application of registration requirements,
58 FR 6748, 6749.

The commenters were strongly
divided on this issue. Three contract
markets stated that persons who hold
trading privileges but do not exercise
them should be required to register as
FTs; other contract markets opposed
that view. One contract market
responded to this request for comment
by noting that it views its members as
either having floor trading privileges or
not. Those members with such
privileges have unrestricted access to
the floor, provided they wear a badge
with a specific alpha-numeric code.
Those members who have not been
granted floor trading privileges have
their access to the floor restricted in
accordance with rules of the contract
market. This contract market commenter
stated that it did not differentiate
between members with floor trading
privileges who used such privileges and
those who do not and, consequently,
stated that all members with floor
trading privileges should be registered.
Another contract market stated that it is
not unduly burdensome and is

consistent with the public interest to
m%uire such persons to register as FTs.

he Commission agrees with these
commenters that persons who hold
contract market trading privileges
should be registered as FTs whether or
not they have chosen to exercise such
privileges if they are able to exercise
those privileges without further
consideration or action by the contract
market. The Commission also notes,
however, that if persons have leased
their memberships to others or are
otherwise without trading privileges or
access to the trading floor under
contract market rules and security
systems, such persons need not register
as FTs.?

The Commission further notes that it
is incumbent upon contract markets not
to authorize a member to have access to
trading until the person receives a TL or
is granted registration as an FB or FT.
Thus, these privileges and any related
keycard access mechanism should not
be activated for a particular person until
that person receives a TL or is granted
registration. Contract markets may wish
to explore with NFA means of obtaining
the registration status of persons who
have applied to NFA in an expeditious
manner. See Rule 1.62.

The Commission also notes that in
order to expedite the registration
process, applicants for registration as an
FT or FB should consider filing with
NFA a Form 8-R and fingerprint card
when they commence the contract

market membership application process.

NFA can then send the applicant’s
fingerprint card to the FBI immediately
in order to minimize any delay between
completion of the FBI check and the
granting of trading privileges. Contract
markets may also wish to explore with
NFA means to rapidly communicate the
granting of trading privileges.

B. Temporary No-Action Position

The Commission recognizes that the
FT registration requirement enacted in
the 1992 Act may affect thousands of
persons currently operating as FTs.
These FTs are required to register under
the Act since there is no provision in
the 1992 Act that provides a basis for
“grandfathering” such individuals so
that they may continue to act as FTs
without satisfying the requirements for
registration. The Commission has

3The Chicago Board of Trade (CBT)
recommended that its full members who trade
exclusively at the Chicago Board Options Exchange
(known as “CBOE Exercisers") should not be
required to register as FTs, stating that it can ensure
that CBOE Exercisers do not trade in futures or
options at CBT by not granting these persons
keycard access to the CBT trading floor. If such
aoc:}o is denied, CBOE Exercisers need not register
as FTs.

endeavored to develop transitional
registration procedures to apply to
persons currently holding FT status that
recognize these persons' interests in
continuing to conduct business while
fulfilling the Congressional mandate to
integrate FTs into the registration
framework of the CEAct applicable to all
other registrant categories. To this end,
the Commission has determined to
adopt a temporary “no-action” position
that, subject to the procedures set forth
herein and subject to adyerse actions
being taken by the Commission under
its part 3 rules, would permit existing
FTs and those granted trading privileges
on or before April 26, 1993, the effective
date of the rules adopted herein, to
remain in business while their
registration applications are processed
by NFA and the Commission.

The Commission originally proposed
to have a second no-action position
apply to those granted trading privileges
after February 2, 1993 (the date of
publication of the proposals) but on or
before April 26, 1993. Upon
reconsideration of this matter and a
review of the comments, the
Commission has determined that it
would be administratively simpler to
fulfill its statutory mandate to register
FTs by adoption of a single no-action
position applicable to all FTs as of April
26, 1993. The Commission recognizes
that having one rather than two no-
action positions may result in a greater
number of persons acting as FTs under
the no-action position who are subject
to statutory disqualifications. The
Commission intends to make review
and resolution of the registration status
of those persons qualifying for the no-
action position but subject to a statutory
disqualification a priority matter.

Rule 1.66 provizfes for this temporary
“no-action” position.* The no-action
position is applicable to those FTs
whose trading privileges were granted
on or before April 26, 1993, the effective
date of these final rules. FTs whose
trading privileges are granted after that
date are required to comply with the
normal application procedures set forth
in amendments to Commission Rule
3:11,

The no-action position, set forth in
paragraph (a) of Rule 1.66, will permit
an FT who was granted contract market
trading privileges on or before April 26,
1993 and whose trading privileges
remain in effect as of that date to remain

4The Commission’s temporary no-action proposal
was set forth in proposed Rule 1.62-T. Federal
Register procedures require that the rule designated
as Rule 1.62-T in the proposals be redesignated as
Rule 1.66. Accordingly, the Commission is adopting
its temporary no-action position under the
designation of Rule 1.66.
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in business pending a final
determination of his fitness for
registration, unless an Administrative
Law Judgs (AL]) issues an interim order
suspending the no-action position as to
the FT in accordance with paragraph (b)
of Rule 1.66 ® or the application for
registration is withdrawn,®

n order for FTs to qualify for relief
under Rule 1.66(a), each contract market
munst submit to NFA by April 26, 1993
a list of FTs who were granted trading
g;ivilegas on that contract market on or

fore April 26, 1993, whose trading
privileges continue in effect, and who
are not then registered as FBs.” Such
lists must include the name, date of
birth and social security number of the
FTs, as well as any information known
by the contract market regarding such
FTs relative to matters which are set
forth as statutory disqualifications in
section 8a(2) of the CEAct.® and must be
signed by the chief operating officer® of
thtla contract market as specified in the
rule.1®

® The procedurs in Rule 1.66(b) is modeled on
Commission Rule 3.55, which permits registration
of a section 8a(2) disqualified registrant to be
suspended by pendente lite order upon notice and
hearing. See also section 227 of the 1992 Act and
&uha.umfonhwowwhidwouldpmvlde that

o registration of any charged with certain
violations of the Adormothafoderal or state laws
may be suspended upon notice and hearing.

* The Commission stated in the proposals that
“NFA will review the applications for registration
from FTs and if such applications are deficient,
Npr-;,:“\;ﬂhonoufytheﬂ. Such a notica will
s a time period for and failure to
respond may be deemed a request to withdraw a
registration a ' 58 FR 6748, 8751. NFA
suggested in its comment letter that the
Commission add languags to clarify that a
withdrawal of & registration application will
terminate the no-action relief as to that person, and
the Commission has done so.

A FB need not also register as an FT
in order 1o en; in activity as an FT, unless
restricted by the rules of a contract market.
However, an FT in some other capacity
such as commodity trading advisor must, as of
April 26, 1993, file a Form 8-R to indicate that he
also wishes to be registered as an FT. See
amendment to Commission Rule 3.4(a) infra.

things, a prior revocation or denial of registration,
and felony convictions within the preceding ten
years, as well as Injunctions, which relate to futures
or securities activity, embezzlement, theft, extortion
or fraud.

?One commenter stated that any “senior officer,"
rather than only the chief operating officer as
propased by the Commission, should be a permitted
signatory of registration related documents. Most
contract markets raised no objection to the
Commission's proposal in this regard. The
Commission believes the standard should be the
same for all contract markets and beljeves that the
exchange's chief operating officer is the most
appropriate signatory in this context. The
requirement of a signature by the chief operating
officer has been adopted as proposed. See also Rule
3.60(b)(2)(i).

1°One commenter suggested that know!
attributed to a contract market should only be that
information imparted to the contract market from

The Commission received an inquiry
as to whether a person who retained his
contract market membership but has
been subject to a Commission order
suspending trading privileges that
expires after April 28, 1993 would be
eligible for relief under the no-action
position. The Commission would deem
such a person ineligible for relief under
the no-action position.

For an FT who is otherwise eligible
for relief but who is subject to a
statutory disqualification set forth in
section 8a(2), the FT's contract market
may file a supplemental statement
signed by the chief operating officer of
the contract market staung tﬁat in light
of the Congressional mandate requiring
registration of FT's under the Act, the
contract market acknowledges its
responsibility to take affirmative action
to conduct appropriate surveillance of
such FT.** If no supplemental statement
is filed with regard to such a statutorily
disqualified FT, the FT must cease
exercising FT privileges as of April 26,
1993 pending the determination of
whether to grant his application for
registration. A single statement may be
filed on behalf of all such potentially
disqualified FTs who the contract
market believes should be permitted to
retain trading privileges during the
registration process. The Commission
believes that requiring such a
supplemental statement as a condition
to no-action relief permitting FTs
subject to apparent statutory
disqualifications to act as such pending
a determination of their registration
status is appropriate in light of

records in its possession which it is required to
compile and maintain in accordancs with
recordkeeping requirements imposed by the CEAct
and rules thereunder, as well as contract market
rules. The Commissjon believes that knowledge
attributed to a contract market will include the
information referred to by the commenter as well
as any other information of which the contract
market is aware based upon a diligent search of
records in its possession or otherwise, Another
commenter indicated that a manual search of old
membership files to determine possible section
8a(2) folt‘g:y disqualiﬁcat:“om should wll:
required. Commission disagrees with that
comment as generally persons are deemed to have
knowledge of matters in their own files.

71 See, generally Rule 1.51 which provides, inter
alia, that such contract market must use due
diligence in maintaining a continuing affinnative
action program to secure compliance with specified
provisions of the Act as well as all of the contract
market's bylaws, rules, regulations and resolutions
which such contract market is required by the Act
to enforce. The affirmative action program
by Rule 1.51 includes, among other things,
surveillance of trading practices on the floor of such
contract market, examination of books and records
kept by cantract market members, investigation of
customer complaints, investigation of alleged or
apparent rule viclations, and “|sjuch other
surveillance, record examination and investigation
asis to enforce such bylaws, rules,
regulations and resolutions.”

Congress' intent, in enacting tht:! FT

istration requirement, to render FTs
mto the same fitness checks and
regulatory sanctions as FBs and others
who deal directly with the public.:?
This requirement is intended to further
Congressional intent that FTs be
appropriately screened while reducing
the potential for unnecessary disruption
of business pending completion of the
screening process for the large number
of FTs affected by the new registration
requirement,

Certain commenters objected to the
requirement of the supplemental
statement as unnecessary paperwork
that serves no useful function or as
imposing higher trade practice
surveillance on FTs than on other
contract market members. The
Commission believes this requirement
will serve a useful function by requiring
a contract market to consider whether it
should permit persons subject to section
8a(2) statutory disqualifications to
continue to trade and under what
circumstances. If a contract market
permits such person to continue trading,
the contract market must consider the
statutory disqualification as a relevant
circumstance in fulfilling its obligations
under Rule 1.51. The Commission
understands that certain contract
markets have used particularized trade
practice surveillance procedures in
special circumstances in the past. The
Commission also believes that this
provision is consistent with the
requirements for conditional or
restricted registration of an FT
discussed infra, requirements which
commenters generally supported. The
Commission further notes that the
supplemental statement imposes no
higher surveillance standard for FTs in
general since it relates only to those
subject to section 8a(2) statutory
disqualifications.

The purpose of the contract market
list for the no-action position is to allow
NFA to identify the persons who had
received floor trading privileges on or
before the relevant cut-off date (April
26, 1993), to facilitate the monitoring of
filing of registration applications, and to
assist the Commission in its registration
determinations. The list should include
all FTs at the contract market, even if
the FT also is an FT at another contract
market. This procedure is intended (0
assure that all eligible FTs can take
advantage of the relief provided under
Rule 1.66(a) and avoid confusion as to
which contract market should be
responsible for listing the FT.

}4S. Rep. No. 191, 101st Cong., 1st Sass. 47-48
(1988).
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The information to be included on the
contract market list regarding section
ga(2) statutory disqualifications is
similar to the information which
contract markets are currently required
to submit regarding FBs under Rule
1.66(b). By requiring this information on
the FT list, the Commission hopes to be
able to expedite determinations as to
registration fitness of FTs with such
statutory disqualifications. FTs can also
assist in expediting fitness :
determinations by filing a Form 8-R as
5001 88 ible, and by including
therein explanations and related
documents rmininﬁ‘o an{d"yes"
answers to the disciplinary history
questions.?® See Commission Rule
3.60(b)(2)(ii), 57 FR 23136, 2315253
(June 2, 1992). The Commission notes
that in response to the suggestions of
certain commenters, contract market
disciplinary actions pertaining to
decorum and attire violations that are
not reportable under Commission Rule
9.11 will no longer require a *'yes”
answer to the disciplinary history
questions on Form 8-R (this will apply
to all categories of registrants using the
form).}* Some commenters also
suggested that disciplinary actions
related to financial requirements should
not result in “yes” answers. The
Commission does not aﬁme with the
latter suggestion and believes its actions
in this area are consistent with the
requirement for reporting contract
market disciplinary actions under Rule
9.11. The Commission also wishes to
clarify that it is only the decorum and
attire violations that are specified as not
reportable under Rule 9.11 that will no
longer require a “yes” answer. Other
violations refs to Rule 8.27,
including those relating to “the timely
submission of accurate records required
for clearing or verifying each day's
transactions or other similar activities,”
will stiil require a “yes’ answer.

If a contract market submits its FT list
and supplemental statement as to any .
section 8a(2) disqualified FTs to NFA in

3 The disciplinary history questions generally
correspond lo the for statutory
disqualification set forth in section 8a(2) and 8a(3)
of the CEAct. They require disclosure of, among
other things, & prior revocation or denial of
registration, injunctions relating to futures or
securities activity, felony convictions, certain
misdemeanor convictions (such as those involving
the commodities or securities laws, theft or frand),
a plea of nolo contendere to criminal charges of
fqloniou- conduct, self-regulatory organization
disciplinary actions, and pending charges. A "yes”
answer to a disciplinary history question may
require furnishing of supplemental documents.
'*Rule 9.11(a) provides in pertinent part that an
“exchange is niot required to notify the Commission
of any action * * * which results in the
Imposition of minor penalties for the violation of
exchange rules relating to decorum or attire.

a timely manner, i.e., by April 26, 1993,
and the FT's registration application is
timely submitted as discussed below,
the Commission will not commence an
enforcement proceeding against an FT
on that list based solely upon the FT's
failure to register or obtain a TL under
section 4f of the Act and the
Commission Rule 3.11, nor will the
Commission commence an enforcement
proceeding ageinst the contract market
under Commission Rule 1.62 based
solely upon its failure to bar the FT from
operating as such as of April 26, 199313
Contract markets thet have granted
trading privileges to section 8a(2)
disqualified FTs must file the
supplemental statement referred to
above; otherwise, such FTs will be
ineligible for the relief provided under
Rule 1.66(a) and therefore barred from
exercising their FT privileges as of April
26, 1993 unless or until they are notified
that their applications for registration
have been granted.

The second step in the process of
qualifying for the no-action position
requires an FT whose name appears on
a contract market list referred to above
to submit an application for registration
as an FT (or as an FB) to NFA in
accordance with Commission Rule 3.11
no later than June 11, 1993,%¢ If the no-
action position is not perfected by filing
an application by June 11, 1993, the no-
action position as to such person would
expire.!” FTs are encouraged to make
the required submissions as soon as

ossible and should not wait until the
ast day to file. The earlier a completed
registration application is submitted the
earlier the person'’s registration status
can be resolved. Rule 3.11 requires the
FT to submit a Form 8-Rand a
fingerprint card to NFA. If those
submissions are made on a timely basis,
i.e., by June 11, 1993, the no-action
positions with respect to the FT and the
contract market are extended until the
FT is granted or denied registration
under the Act, unless, as noted above,
an AL]J issues an interim order under
Rule 1.66(b) suspending the no-action
status of the FT or the registration

'S As discussed more fully below, the
Commission has amended Rule 1.62 to provide
generally that contract markets must enforce rules
to preven! persons from acting as an FB or FT on
their markels unless registered or temporarily
licensed as such.

1*The Commission proposed that registration
applications be filed within 30 days after the
effective date of final rules. Certain commenters

requested a 6090 day time , and the
Commission has determined that 45 days is
appropriate for this purpose.

7 The Commission notes that NFA has voted to
waive the normal $70 fee for applicants who qualify
for no-action relief. See Letter to Jean A. Webb,
Secretary of the Commission, from Daniel J. Roth,
NFA General Counsel, March 8, 1993.

application is withdrawn.
Determinations as to whether to initiate
a proceeding under Rule 1.66(b) will be
made by the Commission on a case-by-
case basis.?® If an FT does not make the
required submissions within the time
allowed, the no-action position will
terminate as to that FT and the contract
market will be notified by the
Commission that such person cannot act
as an FT,

FTs who would be eligible for relief
under Rule 1.66(a) should pay particular
attention to the disciplinary history
questions of Form 8-R. False statements
on the Form 8-R are a separate ground
for denying registration *® and a “yes"
answer to a disciplinary history

uestion may not necessarily result in
genial of registration depending upon
the nature and circumstances of the
particular matter involved. One
commenter requested that the
Commission make clear that persons
who had previously settled a =
Commission enforcement action by
agreeing not to apply for registration in
any capacity but who retained trading
privileges may now apply for
registration in the new FT registration
category without being deemed to
violate their prior agreement. The
Commission will not preclude
application for registration in this
context but cautions that this does not
necessarily mean the application will be
granted.

The no-action position as to an FT
whose name appears on a timely-filed
contract market list will continue until
his registration is granted or denied,
unless and until the FT fails to file a
Form 8-R by the date required, an AL]
issues an interim order under Rule
1.66(b) suspending the no-action status
of the FT or the registration application
is withdrawn. If a Rule 3.60 registration
proceeding wers initiated without the
accompanying suspension of no-action
status, denial of registration would not
become final and the person could

18 Certain commenters stated that there should be
no suspension procedure under Rule 1.66(b) and
another stated that Rule 3.55 is sufficient. The
Commission disagrees with these comments. If
there were no sus| n procedure for persons
qualifying for the no-action position, such persons
would be treated more favorably than registrants.
Further, since Rule 3.55 rertains to suspension of
registration, a parallel rule is necessary to govern
suspensions of persons operating pursuant to a no-
action position.

W Sections 8a(2)(G) and 8a(3)(G) of the CEAct, 7
U.S.C. 12a(2)(G) and 12a(3)(G), as amended by
sections 208(d) and 208(g) of the 1992 Act, provide
that registration can be denied if, among other
things, an applicant willfully makes any materially
false or eading stalement or omils lo state any
material fact in an application or any update
thereto. Such false statements also could form the
basis for civil or criminal prosecution under the
CEAct.
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continue acting as an FT until the FT
has had an opportunity for a hearing
and any appeal to the Commission.
Thus, in general the Commission would
treat such persons in a manner similar
to that accorded registrants under the
Act and a proceeding against them as if
it were a proceeding to revoke the
re%gstration of a registrant,20

he Commission further notes that all
registrants and applicants for
registration, including FTs eligible for
no-action relief as discussed herein,
have an obligation under Commission
Rule 3.31 to report promptly, by means
of a Form 3-R, any deficiency,
inaccuracy or change in the registration
information previously provided to NFA
on the original Form 8-R or a
previously-filed Form 3-R. If
information is disclosed on a Form 3-
R or is discovered in the course of
fitness checks that constitutes a
statutory disqualification under section
8a(2) of the Act prior to granting
registration to an FT eligible for relief in
accordance with the no-action position,
such FT may be subject to the procedure
relating to suspension of no-action relief
under Rule 1.66(b).

The Commission, by a Notice and
Order published elsewhere in this
edition of the Federal Register, has
authorized NFA to perform the
registration processing function for FTs
as it has previously authorized NFA to
perform that function for other
registrant categories. The Order does not
include authority for NFA to take
- adverse action against an FT. Thus, as
is the case for FBs, any adverse action
against an FT would be instituted by the
Commission. Certain commenters
suggested that authority to take adverse
actions against FTs and FBs should be
delegated to NFA. The Commission has
taken this matter under advisement and
may consider authorizing NFA to
cpierform such functions at a subsequent

ate.

The Commission has provided in Rule
1.66(a) that the transition phase to
permit those persons granted trading
privileges on or before April 26, 1993 to
file registration applications will end
June 11, 1993, i.e., 45 days after the
effective date of final rules in this area.
The Commission notes, however, that
no-action rslief for any particular FT
who qualifies for it will continue
beyond June 11, 1993 until his

20See 57 FR 23136 (June 2, 1992) (amending the
Commission's Part 3 rules concerning adverse
actions to implement the Commission’s decision of
In re Kangles and Chamberlain, (1990-1992
Transfer Binder) Comm. Fut. L. Rep. (CCH) 1 24,855
(June 6, 1990) by providing equal treatment of
applicants and registrants who are subject to
statutory disqualifications).

registration status is resolved, as
discussed above. Contract markets may
wish to require that persons eligible for
the no-action position file a copy of the
Form 8-R submitted to NFA with the

contract market to facilitate monitoring
of eligibility for the no-action position.

C. Normal Application Procedures

An individual applying for
registration as an FT who is granted
trading privileges after April 26, 1993 or
who otherwise is ineligible for the no-
action relief discussed above would be
subject to normal application
procedures. In accordance with Rule
3.11, the applicant must file with NFA
a Form B-R, fingerprint card and proof
of contract market trading privileges.
The Commission has amended Rule
3.40 to permit such applicants to be
granted TLs based on essentially the
same procedure currently available to
applicants for registration as APs. The
Commission believes that the primary
rationale of the TL procedure—to enable
apparently qualified applicants to begin
work as soon as possible prior to
completion of a full fitness check—
should apply equally to FT applicants
and AP applicants.?* The Commission
also notes that currently an applicant for
registration as an FB can trade solely for
his own account (i.e., act as an FT)
while awaiting the granting of
registration as an FB. As discussed infra,
TL procedures will also be extended to
applicants for registration as FBs to
enable them to trade for their own
account pending the grant of registration
as FBs.

The key determinant of the
availability of a TL, which is set forth
in Rule 3.40(a), is that the disciplinary
history section of the applicant’s Form
8-R contain no "'yes” answers
indicating that the applicant may be
subject to a statutory disqualification
under sections 8a(2) or 8a(3) of the
CEAct. The Commission has also
specified in Rule 3.40(c) that an FT
applicant (and an FB applicant as well)
will only be eligible for a TL if a
certification signed by the chief
operating officer of the contract market
is filed with NFA with respect to the
review of an applicant’s employment,
credit and other history in connection
with the granting of trading privileges.
This certification has been modified
from that contained in Form 8-R for
APs to accommodate FTs and FBs
seeking a TL and is based upon the
contract market's review of an
applicant’s employment, credit and
other history in connection with the
granting of trading privileges. A contract

%149 FR 8208, 8210 (March 5, 1984).

market may submit a single statement
on behalf of all FT (and FB) apglicams
with respect to the reviews undertaken
in connection with the granting of
trading privileges.

Under the TL procedure for FT
applicants, as under the procedures for
AP applicants, an FT applicant must
wait until receiving a TL before
beginning to engage in activity as an FT.
If the applicant is eligible for a TL, it
should be issued promptly.?? However,
an incomplete application may dela
issuance of a TL. The Commission also
notes that if the apflicant is ineligible
for a TL because of a “yes” answer to
a disciplinary history question, the FT
applicant cannot commence acting as an
FT unless and until registration is
granted,

Commission staff have discussed with
NFA staff the treatment of persons who
are granted trading privileges after April
26, 1993 and who are ineligible for a TL
because they must answer “yes” to a
disciplinary history question and intend
to work with NFA in assuring that the
registration applications of such persons
are reviewed as expeditiously as
possible. NFA staff have indicated that
they will endeavor to review and
resolve fitness issues arising from “yes”
answers on an expedited basis in
consultation with Commission staff
with the objective of providing
temporary licenses where appropriate
pending FBI fingerprint ch where
“yes’ answers do not indicate statutory
disqualifications.

D. Matters Related to Registered FTs

The Commission proposed to amend
Rule 3.11(b) to provide that once a
person is registered as an FT, he would
remain registered indefinitely as long as
he continuously maintains trading
privileges at a contract market.
However, an FT whose registration is
suspended, or whose trading privileges
at all contract markets where ﬁe had
such privileges were suspended, would
be prohibited from engaging in FT
activities during the period of
suspension.

1. Brief Interruptions of Trading
Privileges

The preceding paragraph sets forth
the general rule on the duration of FT
registration. Some commenters pointed
out that FTs often have periods where
they are temporarily without trading
privileges but quickly regain such
privileges, and that such circumstances

22 Currently, NFA is issuing TLs to AP applicants
within three business days of receipt of an
application. Of course, the volume of applications
received by NFA at any particular time could cause
a longer period of time to pass before a TL is issued.
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should not require re-registration.
Certain commenters noted that FTs

often lease their trading privileges and
there may be periods, such as at a
month-end, where a lease expires and

an FT needs several days to acquire a
new leass of trading privileges, oran FT
may need to be away from the contract
market for a period of time but intends
to resume trading and re-acquire trading
privileges upon his return. In order to
avoid unnecessarily duplicative
paperwork in such circumstances, the
Commission has modified its proposal
to amend Rule 3.11(b). As adopted, Rule
3.11(b) provides that if an FT loses
trading privileges at all contract markets
due to reasons unrelated to any
disciplinary action by the Commission
or a contract market, and his registration
is not revoked, suspended or
withdrawn, he may resume acting as an
FT, and his registration as such will be
deemed to continue, if he is granted
trading privileges by any contract
market where he has held such
privileges within the preceding sixty
days. No new Form 8-R or Form 3-R
would be ired to be filed solely on
the basis of the resumption of trading
privileges. FBs will be provided a
similar sixty-day window for non-
disciplinary interruptions of trading
privileges of sixty days or less. In light
of these modifications, Rule 3.31(d) has
been amended to provide contract
markets sixty rather than twenty days to
report cessations of trading privileges.

2. Special Re-registration Procedures

If an FT wers to lose trading
privileges at all contract markets where
he had such privileges, he is eligible to
receive a TL to act as an FT if he is
granted trading privileges at any
contract market and he submits a new
Form 8-R and fingerprint card to NFA
within sixty days of termination of the
former trading privileges. If the FT is
eligible for a TL, the TL would be
effective upon mailing of the Form 8-R,
fingerprint card and proof of trading
privileges but he would be subject to
new fitness checks.?? In order to be
eligible to receive a TL upon mailing,
the g:rson’a registration as an FT could
not be suspended or revoked, he could
not be subject to a pending adjudicatory
proceeding under the Act or have been
permitted to withdraw a registration
application after institution of a
proceeding under Rule 3.51 within the
preceding year, he could not have any
-

* An FB losing all trading privileges could be

eligible for a TL to act as an FB at any contract
market under similar conditions, and not simply to
act as an FT as is the case for a TL granted whare
the FB had not been registered within the preceding
sixty days, as discussed infro.

new “yes” answers to the disciplinary
history questions on Form 8-R and the
contract market that has granted the
new trading privileges must have filed
with NFA the certification referred to in
Rule 3.40(c). The provisions of Rule
3.11(c)(1)(ii) as proposed and the
applicant's certification in Form 8-R
have been redrafted so that the FT must
certify that he meets these conditions if
applying for special registration in order
to receive a TL upon mailing of the
Form 8-R, fingerprint card and proof of
trading privileges. (Similar drafting
changes have been made to Rule
3.11(c)(1)(i) and Form 8-R for FBs.) In
light of the ability to resume trading at
a contract market where one previously
had trading privileges without the need
to file a new Form 8-R or even a Form
3-R as discussed above, the provisions
of Rule 3.11(c)(1) would presumably
only be utilized where an FT or FB is
acquiring trading privileges at a new
contract market.

3. An FT Seeking to Become an FB

If an FT were to lose trading

Erivileges at all contract markets where

@ had such privileges and wished to
register as an FB, the same special
registration procedures as discussed in
the preceding paragraph would apply
only if that person’s prior registration
had not been conditioned or restricted
and he had never answered ‘yes" to any
of the disciplinary history questions on
the registration application form.?* If
such person had ever answered “yes" to
such a question or had his registration
conditioned or restricted, even if he was
previously registered as an FT despite
the “yes” answer, he must apply for FB
registration as if he were a new
applicant. The Commission is adopting
Rule 3.11(c)(1)(ii)(D) so that such a
person'’s entire fitness history would be
subject to reconsideration.?® The
Commission's reconsideration of any
issue raised by such an answer would
take into account that the person had
previously answered *yes” and that
such answer had been previously
passed upon in a prior fitness inquiry.2®

An FT who maintains trading

privileges continuously at any contract
market could be registered as’an FB
upon mailing of a Form 3-R to NFA
only if his registration is not

#4 1t would be extremely unlikely for a
conditioned or restricted FT never to have
answered “yes" to a disciplinary history question,

25 Rule 3.11{c)(1)ii)(D) is substantively the same
as proposed Rule 3.11{c){1){ii)(E) and the change in
paragraph designation is a result of the redrafting
discussed above.

*$The procedures are similar to those now in
place for an AP transferring to a new sponsoring
firm. See Commission Rule 3.12(d), 17 CFR 3.12(d)
(1992), as amended by 57 FR 23136, 23145-46.

conditioned or restricted and he never
had answered “yes” to any of the
disciplinary history questions. If an FT
wished to become an FB at the same
contract market as that at which he acts
as an FT but had ever answered “yes"
to disciplinary history questions or had
his registration conditioned or
restricted, he must apply for such FB
registration, like any new applicant, by
filing a new Form 8-R and fingerprint
card. However, the rules allow a transfer
from FB to FT by means of a Form 3—
R, so long as there is no break in the
continuity of trading privileges (i.e., an
FB has privileges only at Exchange A
and desires to leave Exchange A at the
closs of Friday's trading session and
start trading as an FT at Exchange B the
following trading session).?” A Form 3—
R could also be used by an FT in the
following situations: (1) To report the
granting of trading privileges at an
additional contract market; and (2) to
move as an FT from one contract market
to another with no break in the
continuity of trading privileges.

4. Updating Registration Information

The Commission has also amended
Rule 3.31 to include FTs, applicants for
registration as FT's and those operating
as FTs pursuant to no-action relief
under Rule 1.66 so that these persons
will be required to update their
registration information promptly like
other registrants and applicants. Rule
3.31 requires deficiencies, inaccuracies
and changes to information on Form 8-
R or a supplemental statement thereto to
be promptly reported to NFA on Form
3-R. The Commission also proposed
that FT's be subject to a procedure for
review of registration information
comparable to that for FBs (See
Commission Rule 3.11(d) as amended
by 57 FR 23136, 23140 and as further
amended below) but that the review
cycle be every three years, as opposed
to the two-year cycle currently in effect
for FBs.?® The Commission requested

37 However, if there is any break in trading
privileges, even for one day, a new Form 8-R and
fingerprint card would be required.

#8The Conference Committee Report states that:

{Wlhile current Commission rules require that
floor brokers must renew their registration every
two years, such frequent renewals are nol needed
to fulfill the purposes underlying the registration of
floor traders. The central goal of requiring
registration of floor traders is to assure that these
individuals are subject to the same background
fitness checks as other Commission registrants and
to allow the Commission to act with respect to the
person’s registration in appropriate cases. The
Conferess encourage the Commission to develop
means of maintaining the up-to-date status of floor
trader registrations that are less frequent than the
system of two-year renewals required of floor
brokers who execute purchases and sales for

Continved
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comment as to whether it would be less
burdensome for the review cycle for FTs
to be the same as for FBs, i.e., every two
years. The commenters who addressed
this issue said the review of registration
information cycles for FBs and FTs
should be uniform, either every three
years for FBs and FTs or two years for
FBs and four years (i.e., every other FB
cycle) for FTs. The Commission has
determined to conform the cycles for
review of registration information at
every three years for FBs and FTs and
believes this is consistent with the
Congressional intent cited above.

The Commission also proposed to
amend Rule 1.62(b) to require contract
markets to notify the Commission about
Section 8a(2) statutory disqualifications
regarding FTs within ten business days
of the date upon which the contract
market first knows of such facts (unless
such facts concern a Commission
initiated enforcement action) and of
terminations of FT privileges for cause
under Commission Rule 9.11(c). One
commenter suggested that if a statutory
disqualification were based on the same
facts as a Commission enforcement
action, even if the Commission were not
a party to the action resulting in the
statutory disqualification, the contract
market should not be required to report
the disqualification under Rule 1.62(b).
The Commission does not believe that
such an expansive exception can be
made without undermining the utility of
the reporting requirement and the
amendments to Rule 1.62(b) in this
regard are adopted as proposed. The
Commission has, however, made two
modifications to the proposed
amendment to Rule 1.62(b) in response
to comments received. If an FT or FB is
a member of more than one contract
market, only the contract market taking
disciplinary action need report such
action under Rule 1.62(b), and such
reports can be made by facsimile
transmission and/or first class mail or
equivalent means.

5. Other Matters

The Commission has adopted
technical, conforming changes to certain
other rules to include references to FTs
where there are references to FBs,
including: Rule 3.4 (which provides that
registration in one capacity, such as FT,
does not include registration in any
other capacity, such as FB, but that an
FB need not also register as an FT to act
as such); Rule 3.21 (fingerprint
exemptions); Rule 3.33 (withdrawal

customer accounts. See H.R. Rep. No. 978, 102d
Cong., 2d Sess. 50 (1992).

from registration); 2® appendix A to part
3 (interpretative statement with respect
to fitness determinations); Rule 10.1
(Commission Rules of Practice) and
Rule 145.6 (public availability of
registration records).

The Commission also notes that FTs
and those considering a{)éxlying for
registration as FTs should familiarize
themselves generally with the
Commission’s part 3 registration rules.
Even though some part 3 provisions do
not appear in this release because
amendment thereof is unnecessary,
those provisions may nevertheless be
applicable to FTs. The Commission
notes particularly Rules 3.1
(definitions), 3.2 (registration processing
by NFA; notification of registration),
3.22 (supplemental filings), and 3.30
(current address for gurpose of delivery
of communications from the
Commission or NFA), The Commission
further notes that although only certain
portions of subparts B and C of part 3,
which deal with TLs and denial,
suspension or revocation of registration,
respectively, are being amended, FTs
and potential applicants should
familiarize themselves with all of the
provisions of these subparts, such as
termination of a TL and the procedural
aspects of an adverse registration action,
Those provisions of the Commission’s
rules that do not appear in this release
may be found at title 17 of the Code of
Federal Regulations, as amended by 57
FR 23136 (June 2, 1992).

The Commission also wishes to note
that it is adopting, as proposed,
amendments to recently adopted Rules
3.60 and 3.64 to incorporate FTs and
applicants for registration as FTs into
the Commission’s procedures for
adverse registration actions and for
lifting or modifying conditions or
restrictions on registration.®® Currently,
an FB subject to conditions or
restrictions on his registration may be
supervised by another FB who mests
certain criteria set forth in the rule.®?

29The Commission has amended Rule 3.33 to
permit FTs to request withdrawal from registration
using a new Form 8-W. The current withdrawal
form, Form 7-W, remains applicable to firms
requesting withdrawal, but any FT or FB requesting
withdrawal must use Form 8-W. The use of
different forms for firm and individual withdrawal
requests parallels the use of Form 7-R by firms and
Form 8-R by individuals when applying for
registration. This applies only to voluntary
withdrawals. FTs or FBs will be required to filea
copy of Form 8-W with each contract market on
which they hold trading privileges. Where the
contract market terminates trading privileges, notice
of such termination is required to be provided to
NFA within sixty days under Rule 3.31(d).

3057 FR 23136, 23152-55.

31 The criteria for a supervisor under the rule
amendments are that such person not be subject to
a pending adjudicatory proceeding pursuant to the

Sponsors of conditionally registered
APs or FBs usually are the registrant’s
employer. The Commission has clarified
the rules to provide that if a
conditionally registered FB has an
employer, the employer must act as the
special supervisor. FTs, however, trade
for their own accounts, and the
supervisory relationships typically
present for APs and FBs do not exist. In
the absence of such routine supervisory
relationships, the Commission has
considered what other entities may be
appropriate supervisors for conditional
registration purposes. The contract
market which has granted the FT
trading privileges or the clearing
member who handles the FT’s account
have existing relationships with the FT,
The amendments to Rule 3.60 permit a
conditioned or restricted FT to be
supervised by the contract market that
has granted trading privileges to the FT
or by an officer of the FT's clearing
member if such officer is registered or
listed as a principal of a registrant under
the Act, although a conditioned or
restricted FB could continue to be
supervised by another FB as described
above, A person barred from service on
self-regulatory organization governing
boards or committees under Rule 1.63 is
also barred from acting as a supervisor
under the amendments to Rule 3.60, as
is currently the case for a supervisory
FB.

The Commission specifically
requested comment as to how a program
for supervision of a conditioned or
restricted FT should be structured and
whaether other persons should be
permitted to act as supervisors of FTs
with conditioned or restricted
registrations. The commenters who
addressed this issue generally supported
the Commission’s proposal. Some
contract markets indicated that it is
unlikely that they would ever assume
such supervisory responsibility but
noted that in some circumstances this
alternative could be useful. The
Commission also notes, in response to
another contract market commenter,
that the rules do not require a contract
market to assume supervisory duties for
an FT with a conditional or restricted
registration but simply make that option
available.

provisions of sections 8(c), 6{(d), 6¢, 6d, 8a or 9 of
the CEAct and not be barred from service on SRO
boards or commiltees based on disciplinary history.
See amendments to Rule 3.60(b)(2)(i) (A) and (C).
These amendmaents are technical and conforming in
naturé®and the amendment 1o Rule 3.60(b)(2)(i}(A)
is necessitated by section 209(a}{1) of the 1992 Ac!
redesignating subsections (a) through (d) of section
6 of the CEAct as subsections (b) through (e),
respectively. That 1992 Act provision also .
necessitates the amendments to Rules 1.10(j)(2){ii).
3.12(d)(1)(iv) and 3.12{(i}(1)(iv) herein.
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The Commi;s(ion has t}lso added a
new ph (1) to Rule 3.60 to
provide :gel in addition to any action
with respect to the undertaking itself,
the failure of a supervisor to fulfill its
obligations with respect to supervision
or monitoring of any conditioned or
restricted registrant as agreed to in the
Supplemental Sponsor Certification
Statement may be deemed a violation of
Rule 3.60.32 (This rule would also apply
to sponsors of conditioned or restricted
APs.) One contract market suggested
deletion of any reference to a contract
market in Rule 3,60(1) and other
commenters sought clarification that a
strict liability standard with respact to
supervisory responsibility for a
conditionally registered FT would not
be applied. The Commission reiterates
that nothing requires a contract market
to act as a special supervisor under Rule
3.60. However, if a contract market does
undertake that responsibility, it should
generally be held to the same standard
as other supervisors.

I11. Matters Related to FBs

As referred to sbove, the Commission
has adopted certain rule amendments
applicable to FBs, Rule 3.40 has been
amended to permit applicants for
registration as an FB to receive a TL to
act as an FT on essentially the same
basis as an AP can receive a TL.
Generally, TLs have not been available
to FB applicants. The Commission's
Division of Trading and Markets has
previously granted no-action relief to a
limited category of FB applicants who
would trade only for the proprietary
accounts of their employers pending the
grant of registration, where the
employer is not engaged in any public
customer business, is not a vehicle for
public participation in securities or
commodity interests and does not sell
partnership interests or other interests
to the public.?®

Certain commenters urged the
Commission to allow FB applicants to
receive TLs to act as FBs, not merely as
FTs. The Commission notes that FB
applicants, except for those who are the
subject of Advisory 92—1 referred to
above and other FB applicants who will
be supervised by their employer, may
not have supervisors or guarantors,

*2 Responsibility for this violation would be in
addition to the responsibility of the supervisor
cliér;cﬂy arising from the undertaking or under Rule

.3,

33 CFTC Advisory No. 82-1, (Current Bindar)
Comm. Fut. L. Rep. (CCH) 125,334 {July 10, 1992).
The Commission is also adopting certain
amendments to Rules 3.42 and 3.46 so that the
bases for terminations of TLs for APs, FBs, FTs and
guaranteed introducing brokers will be consistent
and so that the Commission’s rules and NFA's rules
in this area will be consistent.

unlike APs or guaranteed introducing
brokers. The Commission has therefore
determined to restrict TLs for FB
applicants to FT activity except where
the FB applicant is trading the
proprietary account of his employer.
This modification of the TL procedure
as proposed will increase the number of
FB ap‘flicants eligible for the relief
provided under Advisory 92-1 by
eliminating various restrictions on the
activities of employer firms. Thus, until
those FB applicants have completed the
full fitness checks, the Commission does
not believa it is appropriate at this time
to allow them to deal directly with
customer orders except in the
circumstance where a temporarily
licensed FB trades for his firm's
account. However, after further
experience is gained with respect to
temporary licensing of FB applicants,
the Commission may revisit this issue to
determine whether for full FB
activity should be available to such
applicants. The Commission will,
however, permit those FB applicants
using the special registration procedures
described below to obtain TLs to act as
FBs, since those applicants will have
been previously registered within the
preceding 60 days.

The Commission has amended the
special registration procedures under
Rule 3.11(c) applicable when an FB's
registration has terminated within the
preceding sixty days and he seeks to
register again as an FB. Currently, so
long as the FB's registration has not
been revoked or suspended, he would
be granted registration upon mailing of
a new Form 8-R and fingerprint card to
NFA. An AP in analogous
circumstances under Commission Rule
3.12(d) only obtains a TL upon mailing
of a new Form 8-R and fingerprint card.
Since there have previously been no TLs
for FB applicants, there has been no
method to give an FB in these
circumstances a TL and he was given a
new registration, a more favorable result
than for a similarly situated AP. The
Commission believes that an FB seeking
re-registration as an FB within sixty
days of termination of his previous
registration should be treated similarly
to an AP and eligible for a TL to act as
an FB upon mailing of a new Form 8-

R and fingerprint card.4 In addition,

34 Certain commenters stated that full re-
registration as an FB should be available upon
mailing of the new Form 8-R and fingerprint card.
As noted above, the Commission has modified its
proposal insofar as it would have restricted
applicants for FB registration using special
registration procedures to a TL to act as an FT only.
Under Rule 3.11(c)(1)(i) as adopted, such applicants
may obtain a TL to act as an FB. However, the
Commission believes that full re-registration should
awail new fitness checks.

such an FB would be required to certify
that he meets standards similar to those
of an AP under Rule 3.12(d): (1) His
registration as an FB could not be
suspended or revoked; (2) he could not
be subject to a pending adjudicatory
procesding under the Act or have been
permitted to withdraw a registration
application after institution of a
proceeding under Rule 3.51 within the
preceding year; and (3) he could not
have any new “yes'' answers to the
disciplinary history questions on Form

The Commission has also amended
recently-adopted Rule 3.11(d) with
respect to the review of FB registration
information.®> As noted above, the
review cycle will be on a triennial rather
than biennial basis. The Commission
has also determined to amend Rule
3.11(d) to provide that NFA shall
furnish each FB with a printout of
current data in NFA's registration
database and require that an FB make a
filing with NFA only if the printed
information is incorrect. In the case of
incorrect information, the FB must
indicate in writing what corrections
need to be made and a failure to do so
will be deemed a violation of
Commission rules, much like a failure to
report under Rule 3.31 changes in
registration information previously
provided to NFA. IF no corrections are
necessary, no further action by the FB
is required. Therefore, if an FB does not
return the printout provided by NFA,
the FB's registration will continue in
effect and he will be deemed to have
certified the current information as
correct and not be deemed to have
requested a withdrawal from
registration unless NFA takes some
further action.

The Commission also wishes to point
out that all registrants and agplicams for
registration, including FBs, have an
obligation under Rule 3.31 to report
promptly, by means of a Form 3-R, any
deficiency, inaccuracy or change in the
registration information previously
g;ovided to NFA. This will continue to

the primary means used to maintain
an accurate and current registration
database for the benefit of all users.

IV. Role of Contract Markets

As noted above, under Rule 1.66(a),
contract markets have a key role in
obtaining no-action relief for FT's who
received trading privileges on or before
April 26, 1993 and who retain such
privileges as of that date. Each contract
market must submit a list of such

rsons to NFA, including name, date of

irth, social security number and known

3857 FR 23136, 23145.
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statutory disqualifications under section
8a(2) of the CEAct, signed by the chief
operating officer of the contract market,
as well as a supplemental statement
referred to above regarding persons
subject to section 82(2) statutory
disqualifications, by April 26, 1993.
These lists should not include registered
FBs, but should include all FTs who
received trading privileges on or before
April 28, 1993, even if such FTs also
have trading privileges at another
contract market. This process is directly
relevant to the contract market as well
as the FT, since under the amendments
to Rule 1.62 adopted herein, a contract
market is generarly required to bar from
acting as an FT any person not
registered or temporarily licensed as
such. Thus, a contract market must bar
from acting as an FT a person whose
name is not included on the lists
referred to herein and would be subject
to enforcement action for failure to do
so. Commission staff will check trade
register data against theses lists to
confirm compliance.

The Commission also notes, as stated
above, that persons whose names appear
on the contract market lists who do not
file a Form 8-R and fingerprint card
within the time allotted will lose their
no-action status and would then be
required to be barred from acting as an
FT by the contract market. Further, no-
action status will terminate as to a
person whose name appears on a
contract market list if an interim order
is issued by any AL] under Rule 1.66(b)
suspending the no-action position as to
the FT or if the registration application
is withdrawn.

The Commission has also adopted in
the form in which proposed the
requirement that in order for FTs and
FBs to be eligible for TLs, the contract
market that has granted trading
privileges must file with NFA the
certification under Rule 3.40(c)
discussed above.

The Commission anticipates that
beyond merely fulfilling their
obligations under the rules, contract
markets may provide valusble
assistance to FTs and FT applicants in
meeting their new registration
obligations.

The Commission has also adopted, as
proposed, an amendment to Rule 1.62 to
require each contract market to have in
effect and enforce rules which require
ethics training of FBs and FTs, as
discussed more fully below.

V. Role of NFA

As noted above, the Commission has
issued an Order authorizing NFA to
assume the responsibility for processing
applications for registration as an FT

and, where appropriate, grant TLs and
registration as en FT in accordance with
the standards established by the CEAct
and Commission rules promulgated
thereunder. The Commission has further
authorized NFA to establish and
maintain, on behalf of the Commission,
a system of records regarding FTs and

to serve as the official custodian of those
Commission records.®® The Commission
has not, however, authorized NFA to
deny, condition, suspend, restrict or
revoke FT registrations. NFA's authority
with respect to FTs is thus similar to
that currently in effect with respect to
FBs, other than the authority with
respect to TLs.3”

The effect of the Commission's Order
authorizing NFA to perform registration
processing functions with respect to FTs
is that FT applicants and FTs must file
all of their registration materials (Form
8-R, fingerprint card, proof of contract
market trading privileges, supplemental
information concerning disciplinary
history, and Form 3-R) with NFA.
Where it is appropriate for NFA to grant
a TL or registration, it will do so0.>®
However, if derogatory information is
disclosed by the FT or ap})licant for
registration as an FT, or if derogatory
information is uncovered during the
fitness checks, such information will be
forwarded to the Commission. It is the
Commission’s responsibility to review
such information and, where
appropriate, institute adverse actions
that could lead to denying,
conditioning, suspending, restricting or
revoking FT registration,®® The
Commission may provide guidance to
NFA in the review of such information,

The Commission envisions that NFA,
like the contract markets, will serve as
a resource for FTs and FT applicants in
meeting their new registration
obligations, The NFA prepares the
necessary forms referred to above as
well as booklets regarding the
registration process. These can be

36 Elsewhere in this edition of the Federal
Register, the Commission has published a Notice
under the Privacy Act of 1874 of modified
descriptions of systems of records to incorporate
records applicable to FTs.

3751 FR 34490 (September 29, 1886). The
Commission's Order also authorizes NFA to grant
TLs to applicants for registration as FBs to act as
FTs {and to act as FBs under the special registration
procedures) and to terminate TLs ‘pending a
registration dstermination where appropriate.

3 In order to grant TLs lo applicants for
registration as FTs.or FBs, NFA must have on file
from the contract market that has granted trading
privileges & certification as to its review of an
applicant’s employment, credit and other history in
connection with the granting of trading privileges,
as discussed supra.

3% As noted above, the Commission may consider
authorizing NFA to take adverse actions against FTs
and FBs at a later date.

obtained through NFA's Information
Center, which can be reached at 800
621-3570 (outside Illinois), 800-572~
9400 (inside Illincis), or 312-781-1410.
Information Center personnel are also
available to answer individual
questions.

Following discussion with the
Commission’s staff, NFA has made
conforming changes in registration
forms and processing procedures.*°
NFA has aﬁo adopted conforming
amendments to its registration rules to
take account of final Commission rules
in this regard, and those rules have been
separately approved by the Commission.

VI Ethics Training for Registrants

Section 210 of the 1992 Act adds a
new paragraph (b) to section 4p of the
CEAct mandating ethics training for
re?'stmnts.“ That provision states that:

he Commission shall issue
regulations to require new registrants,
within 6 months after receiving such
registration, to attend a training session,
and all other registrants to attend
periodic training sessions, to ensure that
registrants understand their
responsibilities to the public under [the
CEAct), including responsibilities to
observe just and equitable principles of
trade, any rule or regulation of the
Commission, any rule of any
appropriate contract market, registered
futures association, or other self-
regulatory organization, or any other
applicable Federal or State law, rule or

lation.

o implement this provision, the
Commission proposed new Rule 3.34,
which provides that any individual
registered as a futures commission
merchant (FCM), introducing broker
(IB), commodity trading advisor (CTA),
commodity pool operator (CPO),
leverage transaction merchant (LTM), as
well as all APs, or FBs or Fls must
attend ethics training directed towards

*0The basic changes made to Form 8-R are
revisions o make reference to FTs.

41 Section 210 of the 1992 Act identified the class
of persons subject to the ethics training requirement
as “regisirants.” The Conference Committee Raport
also refers to “‘registrants” in its discussion of the
ethics training requirement. See H.R. Rep. No. 978
102 Cong., 2d Sess. 60 (1992).

Commission registrants include both natural
persons and firms. The Commission is interpreling
the term "‘registrant” as used in Section 210 lo
mean natural persons including APs and principals
of firms to the extent that such principals are
required to be registered as APs pursuant 1o the
Commission’s interpretive statement concerning the
scope of the registration requirement of Section 4k
of the Act as it applies to all individuals in the line
of supervisory authority with respect to persons
required 10 register as APs under the Act. See
Interpretative Statement Regarding the Scope of the
Term “Supervision' in the Associated Person
Registration Requirement, 45 FR 54032 (Augus! 14,
1980).
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the responsibilities described in section
210 of the 1992 Act.*?

The Commission proposed to provide
some further guidance as to the types of
issues which could be addressed in
ethics training by reference to the
subjects referred to in the International
Conduct of Business Principles 43
developed by Working Party No. 8 of the
Technical Committte of the
International Organization of Securities
Commissions (I0OSCO), which was
adopted in June, 1990. Certain
commenters objected to incorporation of
those principles into Rule 3.34 and
suggested that the IOSCO principles be
used as guidelines rather then specific
requirements. The Commission wishes
to clarify that the IOSCO principles
were meant to serve as a resource to
provide guidance for ethics trainers and
complement the broad wording in
section 210 of the 1992 Act and were
not intended as specific content
requirements. The Commission has
modified the text of proposed Rule 3.34
to clari(f?'o this point.

The Commission's proposal also
indicated that training should be
designed to focus on those functions
performed by the category of registrant
receiving instruction. One commenter
stated that ethics training should be
general and not related to a specific
registration category, likening this to a
general proficiency test. The
Commission believes, as its proposal
reflected, that training should be
focused to some extent on a person'’s
registrant category, although there will
obviously be certain principles and
issues common to all registrants.
However, training for FTs and FBs, for
example, who are not subject to NFA's
proficiency testing requirement, should
devote greater attention to issues
relating to contract market operations
than training of APs, which would have

*2These responsibilities are to observe jus! and
equitable principles of trade, any rule or regulation
of the Commission, any rule of any appropriate
contract markel, registered futures association, or
other self-regulatory organization, or any other
applicable federal or state law, rule or regulation.
In this connection, reference to Commission
interpretations and decisions with respect to
specific fact situations may be helpful.

“3These principles encompass concepts such as:
To act honestly and fairly and with due skill, care
and diligence in the best interests of customers and
the integrity of the market; to have and employ
effectively the resources and procedures which are
needed for the proper performance (including
supervision) of business activities; to know your
customer’s financial situation and investment
experience; to disclose relevant material
information in dealings with customers; and to
avoid conflicts of interests and when they cannot
be avoided, to require disclosure to the customer
and authorization to continue handling the
customer's business {f permitted under the Act and
Commission regulations.

greater concentration on sales practice
issues.

The Commission also proposed that
an individual's initial training be at
least four hours in duration and that
periodic training thereafter be at least a
one-hour session every three years, As
to the time period within which such
training must be taken, the Commission
proposed a general framework of six
months following registration, as
mandated by the 1992 Act, and there-
after every three years. However, several
exceptions to these requirements were
proposed. The proposals stated that if a
person is registered when Rule 3.34
becomes effective, or if a person
becomes registered after Rule 3.34
becomes effective and has been
registered at any time during the two-
year period immediately preceding the
date such individual’s most recent
application for registration was received
by NFA,* the person would not be
considered a “new’’ registrant and,
accordingly, would be subject only to
the periodic three-year training

uirement,

rtain contract market commenters

stated that duration and frequency of
training should be at the contract
market’s discretion;*> other commenters
supported the Commission's proposal in
this area.4® The contract market
commenters also inquired es to the
treatment of FTs who qualify for no-
action relief under Rule 1.66 with
respect to ethics training. In light of
these comments, and its own
reconsideration of these matters, the
Commission has adopted the following
requirements in Rule 3.34 to clarify the
reauimmems for ethics training: (1) An
individual who is registered as of April
26, 1993 or who qualifies for no-action
relief under Rule 1.66 and has received
ethics training within the preceding two
years (i.e., since April 26, 1991) must
attend e one-hour training session
within three years of the effective date
of these rules (i.e., by April 26, 1996);

44 This two-year "window”" corresponds to the
time parameters set by NFA requiring re-passing of
the National Commodity Futures Examination
{Series 3 test) in order to be granted registration.
NFA Registration Rule 401.

43 One commenter stated that periodic training
should only be required for a person found to have
cominitted a rule violation within the most recent
three-year period.

#0Certain contract markets noled that what they
termed ethics training only represented two hours
out of a 15-hour new member seminar, but noted
that the other 13 hours of instruction conformed to
the Commission's proposed content requirements
for ethics training. If such instruction does conform
to the standards in Rule 3.34, the Commission will
accept a person’s attendance at such instruction in
satisfaction of the four-hour requirement of Rule
3.34 without regard to the nomenclature used to
describe the training.

(2) an individual who is registered as of

April 26, 1993 who has not received
ethics training within the preceding two
years must attend a two-hour training
session within three years; (3) an
individual who qualifies for no-action
relief under Rule 1.66 and has not
received ethics training within the
greceding two years must attend a four-
our training session within one year
(i.e., by April 26, 1994); (4) an
individual who is not registered as of
April 26, 1993 and does not qualify for
no-action relief under Rule 1.66, who
becomes registered after that date but
was registered and attended ethics
training within two years immediately
preceding the date of his most recent
registration application, must attend
ethics training within three years of his
previous session or within six months of
being granted registration, whichever
comes later—if the session is within
three years of his previous session, it
must be one hour in length and if it is
not within three years of his previous
session, it must be four hours in length;
(5) an individual who is not registered
as of April 26, 1993 and does not qualify
for no-action relief under Rule 1.66,
who becomes registered after that date
and who was not registered within two
years immediately preceding the date of
his most recent registration application
(a *‘new’ registrant) must attend a four-
hour training session within six months
of being granted registration.4? All
training sessions subsequent to the
initial training session must be one hour
in length and attended within three
years of the preceding session. The
Commission believes that this schedule
is consistent with the Congressional
mandate regarding ethics training and a
general three-year cycle for such
training, while also taking into account
that certain persons required to register

47 The Commission is providing, as proposed, that
if a new registrant attended ethics training within
six months prior to applying for registration, the
requirement for training within six months after
being granted registration would be considered
satisfied. This assures that ethics training has been
received reasonably contemporanecusly with
registration. Moreover, as noted in the proposal, the
preparation for the Series 3 test and the items to be
covered by ethics training will tend to overlap to
some degree. Preparation for that test will occur
shortly before registration is granted in most cases
and the Commission believes if such rmpaxau’on
and ethics training are taken on g fairly
contemporaneous basis, attending ethics training
within what would likely be about one year's time
would ordinarily be unnecessary. To the extent that
providers of Series 3 test preparation may also wish
to offer ethics training, it may be convenient to
attend both training classes at about the same time,
particularly for those who may be required to travel
a substantial distance to attend these training
sessions. The Commission is thus interpreting the
six month requirement of the Act to permit training
within six months prior to applying for registration
or six months after registration is granted.
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for the first time because of the
provisions of the 1992 Act may have
recently participated in contract market
ethics programs.

To recapitulate, the requirements for
ethics training can be summarized by
reference to the following charts:

ETHICS TRAINING REQUIREMENTS

Next or first training required by

Registered as of 4/26/93
Do

Eligible for no-action Relief Under
Rule 1.66 as of 4/26/93.

to most recent Next or first training required b Following sessions
?e“:ifslration applica- i, 4 of session s
tion
Registered after 4/26/93 and pre- | Yos ... 3 years from previous session or | 1 hour ... Every 3 years for 1 hour.
viously registered within 2 years within 6 months from the date
of filing most recent registration registration is granted, whichever
application. comes later.
)70 G RS e S PR I S NO SR & months from granting of registra- | 4 hours .... | Every 3 years for 1 hour.
tion, uniass taken within 6 months
prior to filing most recent registra-
tion application.
Registered after 4/26/93 and not | N/A ... 6 months from granting of registra- | 4 hours .... | Every 3 years for 1 hour.

previously registered as noted
above.

tion, uniass taken within 6 months
prior to filing most recent registra-

The Commission’s proposal stated
that training must be provided by a self-
regulatory organization as defined in
Commission Rule 1.3(ee), an entity that
meets the criteria set forth in section
501(c)(3) of the Internal Revenue Code
(such as the Futures Industry
Institute),*® an entity accredited to
conduct continuing education programs
by a state professional licensing
authority in the fields of law, finance,
accounting or economics, or a trade
association or other person approved by
the Commission who offers a program
for this purpose. The Commission
requested comment as to whether
additional criteria for vendors should be
developed and whether vendor's
programs should be subject to audit.

48 Thase criteria include: An snlity organized and
operated exclusively for religious, charitable,
scientific, testing for public safety, literary or
educational purposes, or to foster national or
inlemauonnf amatsur sports competition (subject to
certain conditions), or for the prevention of cruslty
to children or animals, no part of the net eamings
of which inures to the benefit of any private
sharsholder or individual, no substantial part of the
activities of which is carrying on propaganda, or
otherwise altempting to influence legislation and
which does not attempt to participate or intervene
in political campaigns.

Two commenters stated that vendors
should have demonstrated pedagogical
expertise and knowledge of futures, and
that the Commission should pre-
approve all programs and adopt an audit
regimen. One commenter contended
that all sponsors of ethics programs
should be subject to the same standards
which, if explicitly stated, should
render audits unnecessary. Upon
consideration of the comments and its
own re-evaluation of this issue, the
Commission has determined that any
provider of ethics training other than a
self-regulatory organization as defined
in Commission Rule 1.3(ee) offering
ethics training to its members or
employees or an entity accredited to
conduct continuing education programs
by a state professional licensing
authority in the fields of law, finance,
accounting or economics must be
approved by the Commission for this

urpose. Thus, section 501(c)(3) entities
who seek to offer ethics training must
obtain Commission approval. The
Commission believes this is appropriate
since the activities of these entities may
not previously have been related to the
financial markets. As proposed, trade
associations and other persons must

also be approved by the Commission
before offering ethics training to satisfy
Rule 3.34. The Commission also
believes that pedagogical expertise and
knowledge of futures are factors that
should be taken into consideration in
evaluating potential offerors of ethics
training, but does not believe that it is
appropriate to establish specific
requirements in Rule 3.34. The
Commission will require any person
providing ethics training under this
section to maintain records of materials
used in such training in accordance
with Rule 1.31 so that such records will
be available for inspection by
Commission representatives. The
Commission may also develop an audit
or re-evaluation program for ethics
training vendors.

When it proposed Rule 3.34, the
Commission recognized that it may be
difficult for registrants located
substantial distances from major
metropolitan areas to attend in-person
ethics training sessions without
incurring significant expense or
business disruption. The Commission
stated that it would be acceptable for
such registrants to fulfill their ethics
training obligation through a
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computerized “self-training" program or
the viewing of videotapes or other
materials provided by appropriate
vendors for which completion can be
substantiated without undue burdens or
registrants. Such substantiation
contemplates, for example, an
interactive computerized traini

program that requires and records the
registrant’s participation and return of
such computer to the vendor for
verification of such participation and
the issuance of a certificate to that effect
by the vendor to the registrant. The
registrant must maintain that certificate
as a record subject to audit, as discussed
below. One contract market commenter
stated that all registrants should have
the opportunity to use an interactive
computer program. The Commission
be!ie;ea that FTs and FBs will generally
attend in- training sessions
sponsomJ by the contract market.
However, the Commission may consider
in its review of proposed ethics training
courses whether a particular proposal
that includes an interactive computer
program would be appropriate for those
whom attendance at an in-person
session would not be unduly
burdensome.

The Commission also specifically
requested comment as to whether firms
should be permitted to provide their
own in-house training program for APs.
Two commenters stated that member
firms of a contract market should be
allowed to use the contract market's
training program to train the APs of the
member firms on an in-house basis and
two other commenters recommended
that any in-house program be permitted.
NFA, however, commented that any in-

house program should be subject to
Commission approval and such
approval should take into account

courss content, the firm's disciplinary
history, employment history of key
personnel and those conducting
training, and the firm’s ability to keep
the course up-to-date. The Commission
agrees with this comment and the rule
as adopted requires that any firm
wishing to train APs in-house must
apply for Commission approval.

e Commission also proposed to
require maintenance of evidence of
attendance at ethics training in
accordance with Commission Rule 1.31.
An individual registered as an FCM, IB,
CTA, CPO, or LTM would have to
maintain the evidence himself. In the
case of an AP, each of the AP's sponsors
would be required to maintain such -
evidence. In the case of an FB or FT,
each contract market that has granted
trading privileges to the FB or FT would
be required to maintain such evidence.
Evidence of attendance could consist of

a certificate of attendance for the
requisite number of hours from an
appropriate vendor. The evidence of
ethics training would be subject to
inspection during audits of firms
required to be conducted by NFA and
other self-regulatory organizations
(SROs) and during reviews of contract
market operations. It would be part of a
firm's supervisory obligation to assure
that training has been attended by APs
and failure of an AP to attend as
required could subject both the AP and
his sponsors to enforcement action.
Similarly, a contract market has an
affirmative obligation under the
amendments to Rule 1.62 to assure that
its FBs and FTs receive appropriate
ethics training and failure of an FB or
FT to do so could result in enforcement
action against the FB or FT and the
contract market.

Although the Commission proposed
that evidence of ethics training be
maintained subject to inspection only as
discussed above, the Commission
requested comment concerning a
requirement that, in addition to the
recordkeeping requirement, evidence of
ethics training be filed with the
Commission and/or, as appropriats, the
relevant SRO. The commenters who
addressed this issue were divided, with
most stating there should be no
requirement to file evidence of ethics
training with the Commission. Some
commenters thought such evidence
should be forwarded to NFA or an SRO
and that vendors should have to
maintain records of training for four

- years. The Commission continues to

lieve that it is a sole proprietor’s,
sponsor’s or contract market’s
responsibility to assure that ethics
training is taken as required under Rule
3.34 and has determined to adopt the
requirements concerning evidence of
attendance at ethics training as
proposed. In addition, and as a further
means of verifying attendance at such
training, providers of ethics training
must maintain records of attendees
completing such training in accordance
with Rule 1.31, i.e., for a five-year
period. The Commission will monitor
the effectiveness of the requirement for
maintaining a record of ethics training
attendance and may reconsider the issue
at a later date if appropriate,

One commenter indicated that some
persons subject to the ethics training
requirement under the Act may also be
registered under the securities laws and
may have ethics training requirements
under those laws. The commenter stated
that such persons should not be
required to take two separate ethics
courses. The Commission would
consider approval of courses that can

satisfy requirements under the Act and
the securities laws, but a course that
only covers the latter would not satisfy
the cbligations under Rule 3.34.

VIL S ion of Registrants Charged
With Fe}oniu

Section 227 of the 1992 Act creates a
new section 8a(11) of the CEAct, which
authorizes the Commission to adopt
rules permitting the Commission to
suspend or modify the registration of
any registrant under the CEAct who is
charged with the commission of or
participation in a crime involving a
violation of the CEAct or of any other
provision of federal or state law that
would reflect on the honesty or the
fitness of the registrant to act as a
fiduciary that is punishable by
imprisonment for a term exceeding one
year if the Commission determines that
continued registration of the person may
pose a threat to the public interest or
may threaten to impair public
confidence in any market regulated b
the Commission. The 1992 Act provides
that the Commission shall have the
burden of showing that the continued
registration of the person may pose a
threat to the public interest or may
threaten to impair public confidencs in
any market regulated by the
Commission. Such a requirement differs
from the burden associated with
statutory disqualifications under
sections 8a(2) and 8a(3) of the CEAct
which, if shown, shift the burden to the
applicant or registrant to demonstrate
why his registration would not pose a
substantial risk to the public. Unlike
other suspensions of registration, which
are limited to six months, a suspension
or modification of registration under
new section 8a(11) of the CEAct will
remain in effect until the information,
indictment or complaint forming the
basis for the suspension or modification
is disposed of or until the suspension or
modification is terminated by the
Commission.

The Commission proposed new Rule
3.56 to implement \gis authority. As
?roposed. the rule would have provided

or a hearing chiefly on written
submissions, although the
Administrative Law Judge (AL]J) would
have been required to grant an oral
hearing upon the written request of the
registrant unless the Division of
Enforcement could demonstrate that
there was no genuine issue of material
fact to be determined. As part of the
written submissions, a registrant

d with a crime within the section

8a(11)(A) categories could present a
Supplemental Sponsor Certification
Statement signed by an appropriate
sponsor, floor broker or, in the case of
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an FT, supervising registrant or contract
market in support of having his
registration modified rather than
suspended. The proposed Rule 3.56 was
modeled on certain portions of Rules
3.55 and 3.60 as well as section 227 of
the 1992 Act, with notice to the
registrant, an opportunity for response
by the registrant, and an opportunity for
reply by the Division of Enforcement to
the registrant's response. The
Commission envisaged a streamlined
procedure and proposed that an ALJ
make his determination on such a
matter within thirty days after the last
written submission or oral hearing.

Comments on proposed Rule 3.56
included recommendations that there be
oral hearings in all cases; that the
standard of proof be clear and
convincing evidence; and that an ALJ be
required to provide a detailed written
basis for any decision adverse to a
registrant,*® Upon reconsideration of
these issues and a review of the
comments, the Commission has
Aetermined to provide for oral hearings
under Rula 3,56 upon request of the
registrant. With respact to the standard
of proof involved, since the burden on
the Commission in a statutory
disqualification proceeding, which can
result in the revocation or denial of
registration, is preponderance of the
evidence, no higher standard should
apply where suspension of registration
is in issue. As noted above, an AL]J is
required to promptly issue an order in
- a proceeding under Rule 3.56 and the
Commission has added a provision
requiring the ALJ to include a written
determination setting forth the basis for
his ruling.

One commenter requested
clarification of Rule 3.56(f), which
provides that “[alany order of
suspension or modification issued
under [Rule 3.56] shall remain in effect
until such information, indictment, or
complaint is disposed of or until
terminated by the Commission.” This
provision is an almost verbatim
restatement of section 8a(11)(C) of the
CEAct, as added by section 227(3) of the
1892. In response to the commenter’s
questions, the Commission would view
the indictment, information or
complaint disposed of when there is an
acquittal, but if a person is found or
pleads guilty, the suspension would not
end when the criminal case is disposed
of but would continue until a

49 Ona commenter stated that the notice issued
under Rule 3.56 should contain a “statement of the
reason” why the registrant should be suspended.
The Commission believes that the short and plain
statement required by Rule 3.56(a)(2) provides
sufficient notice to a registrant and this provision
has been adopted as proposed.

subsequent proceeding under Rule 3.55
or Rule 3.60 is completed or for seventy-
five days, whichever comes first; and,
since one of the bases for the issuance
of an order of suspension or
modification of registration under Rule
3.56 is that a person may pose a threat
to the public interest or may threaten to
impair public confidence in any market
regulated by the Commission, the
Commission would not envision
entertaining a petition for relief from a
suspension or modification order
beyond the appellate procedures set
forth in the rule, prior to disposition of
the information, indictment, or
complaint.

The Commission reminds all
registrants that, if they are indicted for
or charged with commission of a felony,
they are required to update their
registration applications by means of a
Form 3-R in accordance with
Commission Rule 3.31 to note that they
have a "'yes’" answer in response to
Question 13 on Form 7-R or Question
16 on Form 8-R. Appropriate
supplemental documentation should be
supplied.

VIII. Effective Date

The Commission is making these
rules effective as of April 26, 1993,
which is less than 30 days from
publication of this release. The
Commission finds good cause to do so
in order to comply with the statutory
deadline in the 1992 Act referred to
above. See 5 U.S.C. 553(d)(3) (1988).

IX. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-611 (1988), requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The rules discussed herein
will affect IBs, FCMs, APs, FBs, FTs,
CTAs, CPOs and LTMs. The
Commission has already established
certain definitions of “small entities” to
be used by the Commission in
evaluating the impact of its rules on
such small entities in accordance with
the RFA.5° FCMs, registered CPOs and
LTMs have been determined not to be
small entities under the RFA, With
respect to the other registrant categories
that may be affected by these rules, the
Commission is carrying out
Congressional mandates by proposing
these rules. The Commission is
incorporating registration of FTs into
the existing registration structure
applicable to other registrants. By
providing the temporary no-action

5047 FR 18618-18621 (April 30, 1982).

position referred to herein, as well as
TLs, without biennial review of
information,5* the Commission has
attempted to accomplish registration of
FTs in the manner that is least
disruptive to ongoing businesses and
most efficient and expeditious,
consistent with the public interest.

Ethics training is also being adopted
pursuant to Congressional mandate. The
Commission believes its schedule for
periodic training and the ability to
obtain training materials from an
appropriate vendor in lieu of attendance
at the vendor’s site should reduce the
potential impact of compliance with the
ethics training requirement on small
entities.

Suspension of registrants charged
with violations within the purview of
section 8a(11) is another rule adopted in
response to Congressional mandate. The
burden is on the Commission to
demonstrate that continued registration
of such person may pose a threat to the
public interest or may threaten to impair
public confidence in any market
regulated by the Commission, so the
rule being adopted under this
Congressional authority should not
impose an undue burden on small
entities.

The Commission invited comments
from any person or entity which
believed the proposed rules and rule
amendments would have a significant
impact on its operations. No comments
were received on this issue and the
Commission has concluded that the
rules adopted herein will not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1990
(PRA), 44 U.S.C. 3501-3512 (1988),
imposes certain requirements on federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. In
compliance with the PRA, the
Commission has submitted these rules
and rule amendments in proposed form
and their associated information
collection requirements to the Office of
Management and Budget. The burden
associated with this entire collection,
including these rules and rule
amendments, is as follows:

Average Burden Hours per Response—

0.80
Number of Respondents—5,980
Frequency of Response—On Occasion

and Triennially

%i See H.R. Rep. No. 978, 102 Cong,., 2d Sess. >9
(1992).



Federal Register / Vol. 58, No. 71 / Thursday, April 15, 1993 / Rules and Regulations

19589

The burden assaciated with these
specific rules, as ﬂropooad to be
amended, is as follows:

Average Burden Hours Per Response—

0.10
Number of Respondents—5,800
Frequency of Response—On Occasion

and Triennially

Copies of the information collection
submission to OMB are available from
Joe F. Mink, CFTC Clearance Officer,
2033 K Street, NW., Washington, DC
20581, (202) 254-8735.

List of Subjects
17 CFR Part 1

Brokers, Commodity futures.
17 CFR Part 3

Brokers, Registration.
17 CFR Part 10
Administrative practice and
procedure.

17 CFR Part 145

Freedom of information,

Accordingly, the Commission,
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, sections la, 4c, 4s, 4f, 4g, 4p,
6d, 8a and 17 thereof (7 U.S.C. 2, 6c, 6e,
6f, 6g, 6p, 13a-2, 12a and 21), as
amended by the Futures Trading
Practices Act of 1992, Public Law No.
102-5486, hereby amends parts 1, 3, 10
and 145 of title 17 of the Code of
Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1 is
revised to read as follows:

Authority: 7 U.S.C. 2, 2a, 4, 4a, 6, 6a, 6b,
6c, 6d, 6e, 6f, 6g, 6h, 61, 6j, 6k, 61, 6m, 6n,
6o, 6p, 7, 7a, 7b, 8, 9, 12, 12a, 12c, 13a, 13a—
1,18, 16a, 19, 21, 23 and 24.

2. Section 1.3 is amended by revising
paragraph (x) to read as follows:

§1.3 Definitions.
b - * - -

(x) Floor trader. This term means any
person who, in our surrounding any pit,
ring, post, or other place provided by a
contract market for the meeting of
persons similarly engaged, purchases or
sells solely for such person’s own
account, or has been authorized by a
contract market to purchase or sell for
such person’s own account, any
commodity for future delivery on or
subject te the rules of any contract
market and shall include any person
required to register as a floor trader
under the Act by virtue of part 33 of this

chapter or by rule or regulation of the
Commission pertaining to the operation
of an electronic trading system.
- - " - -

3. Section 1.10 is amended by revising
peragraph (j)(2)(ii) to read as follows:

§1.10 Financial reports of futures
commission merchants and introducing
brokers.
L 3 L " " -

(' * & *

2 LR R

(ii) There is filed against the futures
commission merchant an adjudicatory
proceeding brought by or before the
Commission pursuant to the provisions
of sections 6(c), 6(d), 6¢, 6d, 8a or 9 of
the Act or §§ 3,55, 3.56 or 3.60 of this
chapter.
- L 3 L] - -

4. Section 1.62 is revised to read as
follows:

§1.62 Contract market requirement for
fioor broker and floor trader registration.
(a)(1) Each contract market shall
adopt, maintain in effect, and enforce
rules which have become effective
pursuant to section 5a(12) of the Act
and § 1.41 and which provide that no
person in or surrounding any pit, ring,
post, or other place provided by such
contract margtet for the meeting of
rsons similarly en may:
pe(i) Purchase m? selF ?g:gny o%her
person any commodity for future
delivery, or any commodity option, on
or subject to the rules of that contract
market, unless such person is registered
or has been granted a temporary license
as a floor broker; or
(ii) Purchase or sell solely for such
person's own account, any commodity
for future delivery, or any commodity
option, on or subject to the rules of that
contract market, unless such person is
registered or has been granted a
temporary license as a floor trader, or
has been granted a temporary license as
a floor broker to act as a floor trader,
in accordance with Section 4f of the Act
and §3.11 or § 3.40 of this chapter, and
such temporary license or registration
has not been terminated, revoked or
withdrawn: Provided, however, That
such contract market rules must provide
that a floor broker or floor trader will be
prohibited from engaging in activities
requiring registration under the Act or
from representing himselfto be a
registrant under the Act or the
representative or agent of any registrant
during the pendency of any suspension
of such person’s registration or the
suspension by a contract market of
access of such person to any git. ring,
post or other place provided by such
contract market for the meeting of

persons engaged in purchasing and
selling any commodity for future
delivery or commodity option on or
subject to the rules of that contract
market.

(2) Each contract market shall also
adopt, maintain in effect and enforce
rules which have become effective
pursuant to section 5a(12) of the Act
and § 1.41 which provide for requests
for withdrawal of floor broker or floor
trader registration using Form 8-W in
accordance with § 3.33 of this chapter,
which require training of floor brokers
and floor traders in accordance with
§ 3.34 of this chapter and which require
review of registration information by
floor brokers and by floor traders every
three years in accordance with §3.11(d)
of this chapter.

(b) Each contract market must notify
the Commission of any facts regarding a
floor broker or floor trader or an
applicant for registration as a floor
broker or floor trader, or a floor trader
whose name appears on a list submitted
in accordance with § 1.66 in order to
qualify for a temporary no-action
position thereunder, who has been
granted trading privileges at the contract
market, which are set forth as statutory
disqualifications in section 8a(2) of the
Act (unless such facts result from an
enforcement action filed by the
Commission or a disciplinary action
taken by another contract market) or
which are terminations of floor trading
privileges for cause under §9.11(c) of
this chapter within ten business days of
the date upon which the contract market
first knows of such facts. Notice to the
Commission shall be sufficient if the
contract market gives notice to the
Director of the Division of Trading and
Markets or the Director’s designee by

facsimile transmission and/or first class
mail or equivalent means to the
Commission at its Washington, DC
office (Attn: Chief Counsel, Division of
Trading and Markets, Commodity
Futures Trading Commission, 2033 K
Street, NW., Washington, DC 20581).

5. Section 1.66 is added to read as
follows:

§1.66 No-action positions with respact to
floor traders.

(a) Notwithstanding any other
provision of law, if a contract market
submits to the National Futures
Association by April 26, 1993 a list of
floor traders who were granted trading

rivileges on that contract market on or
fore April 26, 1993, and whose floor
trading privileges remain in effect,
which includes the name, date of birth
and social security number of such floor
traders, as well as facts regarding such
floor traders which are set forth as
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statutory disqualifications in section
8a(2) of the Act if the contract market
knows of such facts, and such list is
signed by the chief operating officer of
the contract market, the Commission
will not commence an enforcement
}.)roceeding against a floor trader on that

ist based solely upon the floor trader’s
failure to register or receive a temporary
license under section 4f of the Act and
§3.11 of this chapter, nor will the
Commission commence an enforcement
proceeding against the contract market
under § 1.62 for failing to bar such floor
trader from operating as such: Provided,
however, That for those floor traders
listed as to whom the contract market
knows of facts set forth as statutory
disqualifications in section 8a(2) of the
Act, the no-action position contained in
paragraph (a) of this section will only
apply if the contract market submits a
supplemental statement signed by the
chief operating officer of the contract
markst stating that, in light of the
Congressional mandate requiring
registration of floor traders under the
Act, the contract market acknowledges
its responsibility to take affirmative
action to conduct appropriate
surveillance of such floor traders. These
no-action positions shall expire upon
the floor's trader being granted or
denied registration under the Act, or on
June 11, 1993, whichever comes earliest:
Provided, however, That if the floor
trader files an application for
registration in accordance with § 3.11 of
this chapter with the National Futures
Association by June 11, 1993, the no-
action positions for the floor trader and
the contract market as to the registration
of such floor trader will be extended
until the floor trader is granted or
denied registration under the Act,
unless an Administrative Law Judge
issues an interim order suspending the
no-action position as to such floor trader
in accordance with paragraph (b) of this
section or the application for
registration is withdrawn.

) Suspension of no-action position
under paragraph (a) of this section
pursuant to section 8a(2) of the Act.—
(1) Notice. On the basis of information
obtained by the Commission, the
Commission may at any time serve
notice upon a floor trader whose name
appears on a list submitted in
accordance with paragraph (a) of this
section that:

(i) The Commission alleges and is
prepared to prove that such floor trader
is subject to one or more of the statutory
disqualifications set forth in section
8a(2) of the Act;

(11) An Administrative Law Judge
shall make a determination, based upon
written evidence, as to whether the floor

trader is subject to such statutory
disqualification; and

(i1i) If the floor trader is found to be
subject to a statutory disqualification,
the no-action status of the floor trader
under paragraph (a) of this section may
be suspended and the floor trader
ordered to show cause why registration
should not be denied.

(2) Written submission. If the floor
trader wishes to challenge the accuracy
of the allegations set forth in the notice,
the floor trader may submit written
evidence limited to the type described
in § 3.60(b)(1) of this chapter. Such
written submission must be served upon
the Division of Enforcement and file
with the Hearing Clerk within twenty
days of the date of service of notice to
the floor trader.

(3) Reply. Within ten days of receipt
of any written submission filed by the
floor trader, the Division of Enforcement
may serve upon the floor trader and file
with the Hearing Clerk a reply.

(4) Determination by Administrative
Law Judge. A determination by the
Administrative Law Judge as to whether
the floor trader is subject to a statutory
disgualiﬁcation must be based upon the
evidence of the statutory
disqualification, notice with proof of
service, the written submission, if any,
filed by the floor trader in response
thereto, any written reply submitted by
the Division of Enforcement and such
other papers as the Administrative Law
Judge may require or permit.

(5) Suspension and order to show
cause. (i) If the floor trader is found to
be subject to a statutory disqualification,
the Administrative Law Judge, within
thirty days after receipt of the floor
trader’s written submission, if any, and
any reply thereto, shall issue an interim
order suspending the no-action status of
the floor trader under paragraph (a) of
this section and requiring the floor
trader to show cause within twenty days
of the date of the order why,
notwithstanding the existence of the
statutory disqualification, the
registration of the floor trader should
not be denied. The no-action status of
the floor trader shall be suspended,
effective five days after the order to
show cause is served upon the floor
trader in accordance with § 3.50(a) of
this chapter, until a final order with
respect to the order to show cause has
been issued: Provided, That if the sole
basis upon which the floor trader is
subject to statutory disqualification is
the existence of a temporary order,
judgment or decree of the type
described in section 8a(2)(C) of the Act,
the order to show cause shall not be
issued and the floor trader shall be
suspended until such time as the

temporary order, judgment or decree
shall have expired: Provided, however,
That in no event shall the floor trader’s
no-action status be suspended for a
period to exceed six months.

(ii) If the floor trader is found not to
be subject to a statutory disqualification,
the Administrative Law Judge shall
issue an order to that effect and the
Hearing Clerk shall promptly serve a
copy of such order on the floor trader,
the Division of Trading and Markets and
the Division of Enforcement. Such order
shall be effective as a final order of the
Commission fifteen days after the date
it is served upon the floor trader in
accordance with the provisions of
§ 3.50(a) of this chapter unless a timely
application for review is filed in
accordance with §10.102 of this
chapter. The appellate procedures set
forth in §§10.102, 10.103, 10.104,
10.106, 10.107 and 10.109 of this
chapter shall apply to any appeal
brought under paragraph (c)(5)(ii) of this
section.

(6) Further proceedings. If an order to
show cause is issued pursuant to
paragraph (c)(5)(i) of this section,
further proceedings on such order shall
be conducted in accordance with the
provisions of § 3.60(b) through (j) of this
chapter.

PART 3—REGISTRATION

6. The authority citation for part 3 is
revised to read as follows:

Authority: 7 U.S.C. 2, 6, 6a, 6b, 6c, 6d, 6e,
6f, 6g, 6h, 6i, 6k, 61, 6m, 6n, 60, 6p, 8, 9, 93,
12, 12a, 13b, 18, 19, 21 and 23.

7. The authority citations at the end
of each section and at the beginning of
each subpart and appendix A are
removed. -

Subpart A—Reglstration

8. Section 3.4 is amended by revising
paragraph (a) to read as follows:

§3.4 Registration in one capacity not
included In registration in any other
capacity.

(a) Except as may be otherwise
provided in the Act or in any rule,
regulation, or order of the Commission,
each futures commission merchant,
floor broker, floor trader, associated
person, commodity trading advisor,
commodity pool operator, introducing
broker, and leverage transaction
merchant must register as such under
the Act. Registration in one capacity
under the Act shall not include
registration in any other capacity:
Provided, however, That a registered
floor broker need not also register as a
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floor trader in order to engage in activity
as a floor trader.
a2 - L L] -

9. Section 3.11 is revised to read as
follows:

§3.11 Registration of floor brokers and
floor

(a) Application for registration. (1)
Application for registration as a floor
broker or floor trader must be on Form
8-R, completed and filed with the
National Futures Association in
accordance with the instructions
thereto. Each Form 8-R filed in
sccordance with paragraph (a) of this
section must be accompanied by the
fingerprints of the applicant on a
fingerprint card provided for that
purpose by the National Futures
Association, except that a fingerprint
card need not be filed by any applicant
who has a current Form 8-R on file with
the Commission or the National Futures
Association,

(2) An applicant for registration as a
floor broker or floor trader will not be
registered or issued a temporary license
as a floor broker or floor trader unless
the applicant has been granted trading
privileges by a board of trade designated
as a contract market by the Commission.
A temporary license issued to an
applicant for registration as a floor
broker who has not been registered as a
floor broker within the preceding sixty
days will permit such applicant to act
in the capacity of a floor trader only.

(3) When the Commission or the
National Futures Association
determines that an apglicam for
registration as a floor broker or floor
trader is not disqualified from such
registration or temporary license, the
National Futures Association will
provide notification in writing to the
applicant and to any contract market
that has granted the applicant trading
privileges that the applicant’s
registration or tempo license as a
floor broker or floor trader is granted.

(b) Duration of registration. A person
registered as a floor broker or floor
trader in accordance with paragraphs (a)
or (c) of this section, and whose
registration has neither been revoked
nor withdrawn, will continue to be so
registered unless such person's trading
privileges on all contract markets have
ceased: Provided, That if a floor broker
or floor trader whose trading privileges
on all contract markets have ceased for
reasons unrelated to any Commission
action or any contract market
disciplinary proceeding and whose
registration is not revoked, suspended
or withdrawn is granted trading
privileges as a floor broker or floor
trader, respectively, by any contract

market where he held such privileges
within the preceding sixty days, such
registration as a floor broker or floor
trader, respectively, shall be deemed to
continue and no new Form 8-R or Form
3-R need be filed solely on the basis of
the resumption of trading privileges. A
floor broker or floor trader is prohibited
from engaging in activities requiring
registration under the Act or from
representing himsslf to be a registrant
under the Act or the representative or
agent of any registrant during the
pendency of any suspension of such
registration or of all such trading
privileges. In accordance with § 3.31(d),
each contract market that has granted
trading privileges to a person who is
registered, or has applied for
registration, as a floor broker or floor
trader, must notify the National Futures
Association within sixty days after such
person’s trading privileges on such
contract market have ceased.

(c) Special registration for certain
persons operating at a new contract
market. (1)(i) Floor broker. Any person
whose registration as a floor broker has
terminated within the preceding sixty
days and who is granted trading
grivileges by any contract market that

as made the certification required
under § 3.40(c) will be granted a
temporary license to act in the capacity
of a floor broker upon mailing to the
National Futures Association of a Form
8-R completed and filed in accordance
with the instructions thereto,
accompanied by the fingerprints of the
floor broker on a fingerprint card
provided by the National Futures
Association for that purpose and, if
applicable, a Supplemental Sponsor
Certification Statement signed by the
new supervising floor broker (who must
meet the requirements set forth in
§ 3.60(b)(2)(i)(A) and (C)) that contains
conditions identical to those agreed to
by the previous supervising floor broker,
provided that such person includes
written certifications stating that:

(A) His registration as a floor broker
is not suspended or revoked;

(B) There is no pending adjudicatory
proceeding against him under sections
6(c), 6(d), 6¢c, 6d, 8a or 9 of the Act or
§ 3.55 or 3.60 and, within the preceding
twelve months, the Commission has not
permitted the withdrawal of an
application for registration in any
capacity after initiating the procedures
provided in § 3.51; ang

(C) The Disciplinary History questions
(items 14-18) of his registration
application contain no "‘yes' answers,
or none except those arising from a
matter which already has been disclosed
in connection with a previous
application for registration in any

capacity if such registration was
granted, or which was disclosed more
than thirty days previously in an
amendment to such application.

(ii) Floor trader. Any person whose
registration as a floor trader has
terminated within the preceding sixty
days and who is granted trading
grivileges by any contract market that

as made the certification required
under § 3.40(c) will be granted a
temporary license to act in the capacity
of a floor trader upon mailing to the
National Futures Association of a Form
8-R completed and filed in accordance
with the instructions thereto,
accompanied by the fingerprints of the
floor trader on a fingerprint card
provided by the National Futures
Association for that purpose and, if
applicable, a Supplemental Sponsor
Certification Statement signed by the
new supervising registrant, principal or
contract market (who must meet the
requirements set forth in § 3.60(b)(2)(i)
(A) and (C)) that contains conditions
identical to those agreed to by the
previous supervising registrant,
principal or contract market, provided
that such person includes written
certifications stating that:

(A) His registration as a floor trader is
not suspended or revoked;

(B) There is no pending adjudicatory
proceeding against him under sections
6(c), 6(d), 6¢c, 6d, 8a or 9 of the Act or
§ 3.55 or 3.60 and, within the preceding
twelve months, the Commission has not
permitted the withdrawal of an
application for registration in any
capacity after initiating the procedures
provided in § 3.51; and

(C) The Disciplinary History questions
(items 14-18) of his registration
application contain no “yes’ answers,
or none except those arising from a
matter which already has been disclosed
in connection with a previous
application for registration in any
capacity if such registration was
granted, or which was disclosed more
than thirty days previously in an
amendment to such application.

(D) If such person is seeking
registration as a floor broker, he will be
granted a temporary license to act in the
capacity of floor trader only if his prior
registration was not subject to
conditions or restrictions and such
person’s previously filed Form 8-R and
Forms 3-R, if any, contain no “Yes"
answers to the Disciplinary History
questions (items 14—18) and his new
Form 8-R also contains no “Yes"
answers to the Disciplinary History
questions (items 14-18).

(F) A temporary license received in
accordance with paragraph (c)(1) of this
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section will be subject to the provisions
of §§3.41, 3.42 and 3.43.

(2) Transfer of registration category
where there is no break in continuity of
trading privileges. (i) Any person
rogisterad as a floor broker who
continuously maintains trading
privileges nt any contract market that
has meade the certification required -
under § 3.40 will be registered as, and
in the capacity of, & floor trader upon
mailing to the National Futures
Association of a Form 3-R completed
and filad in accordance with the
instructions thereto indicating the
intention to change registration
calegory, accompanied by evidence of
the granting of trading privileges at the
new contract market, if applicable. Any
person changing registration categories
in accordance with this paragraph shall
remain subject to any conditions or
restrictions applicebie to the previous
registration.

ii) Any person registered as a floor
trader whose registration is not subject
to conditions or restrictions and who
continuously maintains trading
l)rivileges at any contzact market that
1as made the certification required
under § 3.40 will be registered as, and
in the capacity of, a floor broker upen
mailing to the National Futures
Association of a Form 3-R cpmpleted
and filed in accordance with the
instructions thereto indicating the
intention to change registration
category, provided his previously filed
Form 8-R and any Forms 3-R, as well
.as the Form 3-R indicating the intention
ta change registration category, contain
no “Yes" answers to the Disciplinary
History questions (items 14-18),
accompanied by evidence of the
granting of trading privileges at the new
contract market, if apglicable.

(d) Beview of floor broker or floor
trader registration information. Every
three years, the National Futures
Association shall provide each floor
broker and floer trader with a printout
of information contained in the National
Futures Associetion’s registration
database regarding such registrant. This
printout shail be promptly reviewed by
the floor broker or floor trader. If the
information contained therein is correct,
the floor broker or floor trader need not
take any further action. If the
information contained therein is
incorrect, the floor broker or floor trader
must indicate what changes are
necessary and return the printout
promptly to the National Futires
Association with appropriate changes.
The failure oi a registrant to return the
printout will be deemed to constitute
racartification of the registration
information contained therein:

Provided, however, That the failure to
return the printout promptly to the
National Futures Association with
appropriate changes, if necessary, shall
be deemed a violation of this rule under
the Act.

10. Section 3.12 is amended by
revising paragraphs (d)(1)(iv) and
(1)(1){iv) to read as follows:

§3.12 Registration of associated persons
of futures commission merchants,
introducing brokers, commodity trading
advisors, commodity pool operators and
laverage transaction merchants.

* - ~ » L]

(d) oA ow

(1) R ®

{(iv) Whether there is a pending
adjudicatary proceeding undsr sections
6(c), 6{(d), 6c, 6d, 8a or 9 of the Act or
§3.55, 3.56 or 3.60 or if, within the
preceding twelve months, the
Commission has permitted the
withdrawal of an application for
registration in any capacity after
instituting the procedures provided in
§3.51 and, if so, that the sponsor has
been given a copy of the notice of the
institution of a proceeding in
connection therewith;

(i) * K A

(1) K & W

(iv) Whether there is a pending
adjudicatory proceeding under sections
6(c), 6(d), 6¢, 6d, 8a or 9 of the Act or
§3.55, 3.56 or 3.60 or if, within the
preceding twelve months, the
Commission has permitted the
withdrawal of an application for
registration in any capacity after
instituting the procedures provided in
§ 3.51 and, if so, that the sponsor has
been given a copy of the notice of the
institution of a proceeding in
connection therewith;
- - - * *

11. Section 3.21 is amended by
revising paragraph (b)(2) to read as
follows:

§3.21 Exemptions from fingerprinting
requirements in certain cases.

- - * * -

(b) LI

(2) With respect to fingerprints of a
floor broker er floor trader. The
applicant for registration; or

12. Section 3.31 is amended by
revising the first sentence of paragraph
(a), and paragraphs (b) and (d) to read
as follows:

§3.31 Deficiencies, inaccuracies, and
changes, to be reported.

(a) Each applicant or registrant'as a
futures commission merchant,

commodity trading advisor, commaodity
pool operator, introducing broker, or
leverage transaction merchant must, in
accordance with the instructions
thereto, promptly correct any deficiency
or inaccuracy in Form 7-R or Schedule
D of Form 7-R which no longer renders
accurate and current the information
contained therein, * * *

(b) Each applicant or registrant as a
floor broker, floor trader or associated
person, each person who qualifies for
the temporary no-action position under
§ 1.66 of this chapter, and each
principal of a futures commission
merchant, commodity trading advisor,
commodity pool operator, introducing
broker, or leverage transaction merchant
must, in accordance with the
instructions thereto, promptly correct
any deficiency or inaccuracy in the
Form 8-R or supplemental statement
thereto which renders no longer
accurate and current the information
contained in the Form 8-R or
supplemental statement. Each such
correction must be made on Form 3-R
and must be prepared and filed in
accordance with the instructions
thereto. {

* "~ - " *

(d) Each contract market that has
granted trading privileges to a person
who is registered, has received a
temporary license, or has applied for

‘registration as a floor broker or floor

trader, or whose name appears on a list
of floor traders submitted in accordance
with § 1.66(a) of this chapter in order to
qualify for the temporary no-action
position thereunder, must notify the
National Futures Association within
sixty days after such person has ceased
having trading privileges on such
contract market.

13. Section 3.33 is amended by
revising paragraph (a) introductory text,
the first sentence of paragraph (b)
introductory text, paragraph (e) and
paragraph (1) introductory text to read as
follows:

§3.33 Withdrawal from registration.

(a) A futures commission merchant,
introducing broker, commeodity trading
advisor, commodity pool operator,
leverage transaction merchant, floor
broker or floor trader may request that
its registration be withdrawn in
accordance with the requirements of
this section if:

» L * - -

(b) A request for withdrawal from
registration as a futures commission
merchant, introducing broker,
commodity trading advisor, commodity
pool operator, or leverage transaction




Federal Register / Vol. 58, No. 71 / Thursday, April 15, 1993 / Rules and Regulations

19583

merchant must be made on Form 7-W,
and a request for withdrawal from
registration as a floor broker or floor
trader must be made on Form 8-W,
completed and filed with National
Futures Association in accordance with
the instructions thereto. * * *

” - - - *

(e) A request for withdrawal from
registration as a futures commission
merchant, introducing broker,
commodity trading advisor, commodity
pool operator, leverage transaction
merchant on Form 7-W, and a request
for withdrawal from registration as a
floor broker or floor trader on Form 8-
W, must be sent to the National Futures
Association, Registration Office, 200
West Madison Street, Chicago, Illinois
60606 and a copy of such request must
be sent by the National Futures
Association within three business days
of the receipt of such withdrawal
request to the Commodity Futures
Trading Commission, Division of
Trading and Markets, Registration Unit,
2033 K Strest, NW., Washington, DC
20581. In addition, any floor broker or
floor trader requesting withdrawal from
registration must file.a copy of his Form
8-W with each contract market that has
granted him trading privileges. Within
three business days of any
determination by the National Futures
Association under § 3.10(d) to treat the
failure by a registrant to file an annual
Form 7-R as a request for withdrawal,
the National Futures Association shall
send the Commission notice of that
determination.

(f) Except as otherwise provided in
§3.10(d), a request for withdrawal from
registration will become effective on the
thirtieth day after receipt of such
request by the National Futures
Association, or earlier upon written
notice from the National Futures
Association (with the written
concurrence of the Commission) of the
granting of such request, unless prior to
the effective date:

. L * * *

14, Section 3.34 is added to subpart

A to read as follows:

§3.34 Mandatory ethics training for
registrants.

(a) Any individual registered as a
futures commission merchant,
introducing broker, commodity trading
advisor, commodity pool operatar,
leverage transaction merchant,
associated person, floor broker or floor
trader under the Act must attend ethics
training to ensure that he understands
his responsibilities to the public under
the Act, including responsibilities to
observe just and equitable principles of
trade, rules or regulations of the

Commission, rules of any appropriate
contract market, registered futures
association, or other self-regulatory
organization, or any other applicable
federa! or state law, rule or regulation.

{b) The training required by this
section must:

(1) Include a description of the
requirements of the Act and rules
promulgated thereunder concerning
treatment of customer orders and
handling of customer business;

(2) Cover the subject matter referred to
in peragraph (a) of this saction, as it
pertains to the registration category in
which the person is registered or
seeking registration; and

(3) Be provided by or pursuant to a
program of training (including
videotape or electronic presentation)
sponsored by a self-regulatory
organization or an entity accredited to
conduct continuing education programs
by a state professional licensing
authority in the fields of law, finance,
accounting or economics, or, if its
program is approved by the Commission
for this purpose, an’entity that meets the
criteria set forth in Section 501(c)(3) of
the Internal Revenue Code, a trade
association or other person.

(4) Any person providing ethics
training under this section must
maintain records of materials used in
such training and of attendees at such
training in accordance with § 1.31 of
this chapter. All such books and records
shall be open to inspection by any
representative of the Commission or the
U.S. Department of Justice and persons
providing ethics training shall be
subject to audit by any representative of
the Commission.

(c) Any person providing ethics
training under this section may wish to
address, as appropriate, issues such as:

(1) How to act honestly and fairly and
with due skill, care and diligence in the
best interests of customers and the
integrity of the market;

(gﬁ How to establish effective
supervisory systems and internal
controls;

(3) Obtaining and assessing the
financial situation and investment
experience of customers;

4) Disclosure of material information
in dealings with customers; and

(5) Avoidance of conflicts of interest,
and when they cannot be avoided,
disclosure to the customer and
autharization to continue handling the
customer's business if permitted under
the Act and Commission rules.

(d)(1) Any individual granted
registration under the Act as a futures
commission merchant, introducing
broker, commodity trading advisor,
commeadity pool operator, leverage

transaction merchant, associated person
or floor broker after April 26, 1993 who
has not been duly registered under the
Act at any time during the two-year
period immediately preceding the date
such individual’s application for
registration was received by the
National Futures Association, must
attend training referred to in this section
within six months after being granted
registration, and thereafter every three

years,

(2) Any individual registered as a
floor trader under the Act after April 26,
1993 who has been duly registered
under the Act during the two-year
period immediately preceding the date
such individual’s application for
registration was received by the
National Futures Association, and
whose name did not appear on a list
submitted by a contract market to the
National Futures Association in
accordance with § 1.66(a) of this
chapter, must attend training within six
months after being granted registration,
and thereafter every three years.

(3) The training required by this
section for individuals described in
paragraphs (d)(1) and (d)(2) of this
section must be at least four hours in
duration for an individual’s initial
session and one hour in duration for
subsequent periodic sessions. The
requirement that new registrants attend
ethics training within six months of
being granted registration may be
satisfied if such training of at least four
hours in duration is taken within six
months prior to the registrant having
filed his application for registration.

(4) All individual registrants
registered as of April 26, 1993 must
attend the training referred to in this
section every three years beginning
April 26, 1993. If such an individual has
received the training referred to in this
section from a provider set forth in
paragraph (b)(3) of this section since
April 26, 1991, the duration of his next
session, which must be completed by
April 26, 1996, must be at least one hour
and all subsequent sessions must be at
least one hour. If such an individual has
not received the training referred to in
this section from a provider set forth in
paragraph (b)(3) of this section since
April 26, 1991, the duration of his
initial session, which must be
completed by April 26, 1996, must be at
least two hours and all subsequent
sessions must be at least one hour.

(5) Any individual registrant granted
registration under the Act after April 26,
1993 who has been duly registered
under the Act at any time during the
two-year period immediately preceding
the date such individual’s most recent
application for registration was received
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by the National Futures Association,
must attend the training referred to in
this section in accordance with the
provisions of aph (d)(5) of this
section. If an individual has
received the training referred to in this
section from a provider set forth in
paragraph (b)(3) of this section within
the two years preceding filing of his
most recent registration application
with the National Futurss Association,
the duration of his next session, which
must be completed by three years from
the date of the previous session or
within six months from the date
registration is granted, whichever comes
later, must be at least one hour and all
subsequent sessions must be at least one
heur. If such an individual has not
received the training referred to in this
section from a provider set forth in
paragraph (b)(3) of this section since the
date two years prior to the date his most
recent registration application was
received by the National Futures
Association, the duration of his initial
session, which must be completed six
months from the date registration is
granted, must be at least four hours and
all subsequent sessions must be at least
one hour,

(6) Any individual whose name
appears on & list submitted by a contract
market to the National Futures
Association in accordance with § 1.66(a)
of this chapter must:

(i) If he has received the training
referred to in this section from a
provider set forth in paragraph (b)(3) of
this section since April 26, 1991, attend
his next training session by April 26,
1996, and attend subsequent training
sessions avery three years, all of which
sassions must be at least one hour; and

{ii) If he has not received the training
referred to in this section from a
provider set forth in paragraph (b)(3) of
this section since April 26, 1991, attend
the training referred to in this section by
April 26, 1994, which must be at least
four hours, and thereafter attend
training every three years for sessions of
at least one hour.

(e) Evidence of attendance at ethics
training, including evidence of
completion of videotape or electronic
training, must be maintained in
9ccordanoe with § 1,31 of this chapter
by:

y(l) An individual registered as a
futures commission merchant,
introducing broker, commodity trading
advisory, commedity pool operator, or
leverage transaction merchant;

(2) In the case of an associated person,
by each sponsor of the associated
person; and

(3) In the case of a floor broker or floor
trader, by each contract market that has

granted trading privileges to the floor
broker or floor trader.

Subpart B—Temporary Licenses

15. Section 3.40 is amended by
revising the section heading, the
introductory text of the section and
paragraph (c) to read as follows:

§3.40 Temporary licensing of applicants
for associated person, floor broker or fioor
trader registration.

Notwithstanding any other provision
of these regulations and pursuant to the
terms and conditions of this subpart, the
National Futures Association may grant
a temporary license to any applicant for
registration as an associated person,
floor broker (which, if the applicant has
not been registered as a floor broker
within the preceding sixty days shall
permit such applicant to act in the
capacity of a floor trader only) or floor
trader upon the contemporaneous filing
with the National Futures Association
of:

- " * L -

(c) If the applicant is applying for
registration as an associated person, the
sponsor’s certification required by
§ 3.12(c) of this part, and if the applicant
is applying for registration as a floor
broker or floor trader, evidence that the
applicant has been granted trading
privileges by a contract market that has
filed with the National Futures
Association a certification signed by its
chief operating officer with respect to
the review of an applicant's
employment, credit and other history in
cannection with the granting of trading
privileges.

- - * * »

16. Section 3.41 is amended by

revising paragraph (a) to read as follows:

§3.41 Restrictions upon activities,

(a) Subject to the provisions of § 3 42
and all of the obligations imposed on
such registrants under the Act (in
particular, section 14 thereof) and the
rules, regulations and orders
thereunder, an applicant for registration
as an associated person who has
received written notification that a
temporary license has been granted may
act in the capacity of an associated
person, an applicant for registration as
a floor trader who has received written
notification that a temporary license has
been granted may act in the capacity of
a floor trader, and an applicant for
registration as a floor broker who has
received written notification that a
temporary license has been granted may
act in the capacity of a floor broker,
unless such applicant has not been
registered as a floor broker within the

preceding sixty days, in which case the
issuance of a temporary license shall
permit such applicant to act in the
capacity of a floor trader only.

17. Section 3.42 is amended by
revising paragraphs (a)(2), (a)(4), (8)(5).
and (a)(6), by adding paragraphs (a)(7)
and (a)(8), and by revising paragraph (b)
to read as follows:

§3.42 Termination.

a * & &

(2) Immediately upon termination of
the association of the applicant for
registration as an associated person with
the registrant which filed the
sponsorship certification, or
immediately upon loss of trading
privileges by an applicant for
registration as a floor broker or floor
trader on all contract markets which
filed the certification described in
§3.40(c);

(4) Immediately upon failure to
comply with an order to pay a civil
monetary penalty within the time
permitted under section 6(e), 6b or 6¢(d)
of the Act;

(5) immediately upon failure to pay
the full amount of a reparation order
within the time permitted under section
14(f) of the Act;

(6) Immediately upon failure to
comply with an award in an arbitration
proceeding conducted pursuant to part
180 of this chapter within the time
permitted for such compliance as
specified in Section 10(g) of National
Futures Association’s Code of
Arbitration or the comparable time
period specified in the rules of a
contract market or other appropriate
arbitration forum;

(7) Immediately upon the revocation
or withdrawal of the registration of the
applicant’s sponsor; or

8) Immediately upon notice to the
applicant and the applicant’s sponsor or
the contract market that has granted the
applicant trading privileges that:

i) The applicant failed to disclose
relevant disciplinary history
information in response to items 14
through 18 on the applicant’s Form 8-
R;or

(ii) An event has occurred leading to
an affirmative response to any of items
14 through 18 on the applicant's Form
8-R.

(b) Upon termination, the applicant
may not engage in any activity which
requires registration with the
Commission as an associated person,
floor broker or floor trader.

18. Section 3.43 is amended by
revising paragraphs (b)(1) and (b)(2) to
read as follows:
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§3.43 Relationship to reglstration.
- * » * -

(b) L

(1) A determination by the National
Futures Association that the applicant is
qualified for registration as an
associated person, floor broker or floor
trader; or

(2) The expiration of six months from
the date of issuance unless a notice has
been issued under § 3.60 of the
initiation of & proceeding to deny
registration under section 8a(2) or 8a(3)
ofthe Act.

18. Section 3.46 is amended by
revising paragraph (a) to read as follows:

§3.46 Termination,

{a) A temporary license shall
terminate:

(1) Five days after service upon the
applicant of a notice by the National
Futures Association that the applicant
for registration may be found subject to
a statutory disqualification from
registration;

(2) Immediately upon termination of
the a%plicant's guarantee agreement in
accordance with § 1.10(j}{4)(ii) or (j)(5)
of this chapter, unless a new guarantee
agreament is filed in accordance with
§3.45(b);

(3) Immediately upon the failure of an
applicant to respond to a written request
by the Commission or the National
Futures Association for clarification of
information set forth in the application
of the applicant or any principal
(including any branch office manager)
thereof or for the resubmission of a
fingerprint card pursuant to § 3.44(c) in
accordance with such request;

(4) Immediately upon the revocation
or withdrawal of the guarantor futures
commission merchant’s registration;

(5) Immediately upon the withdrawal
of the registration application pursuant
to §3.44(c);

(6) Immediately upon failure to
comply with an order to pay a civil
monetary penalty within the time
permitted under sections 6(e), b or
6c(d) of the Act;

(7) Immediately upon failure to pay
the full amount of a reparation order
within the time permitted under section
14(f) of the Act;

(8) Immediately upon failure to
comply with an award in an arbitration
proceeding conducted pursuant to part
180 of this chapter within the time
permitted for such compliance as
specified in section 10(g) of National
Futures Association’s Code of
Arbitration or the comparable time
period specified in the Tules of a
contract market or other appropriate
arbitration forum;

(9) Whenever a person not listed as a
principal on the applicant’s initial
registration application becomes a
principal under § 3.1(a); or

(10) Immediately upon notice to the
applicant and the guarantor futures
commission merchant that:

(i) The applicant or any principal
(including any branch officer manager)
failed to disclose relevant disciplinary
history information in response to items
11 through 15 on the applicant’s Form
7-R or items 14 through 18 cn a
principal’s Form 8-R; or

(ii) An event has occurred leading to
an affirmative response to any of items
11 through 15 on the applicent’s Form
7-R or items 14 through 18 on a
principal’s Form 8-R.

20. Section 3.47 is amended by
revising paragraph (b)(2) to read as
follows:

§3.47 Relationship to registration.
- * * L4 L3
LI

(2) The expiration of six months from
the date of issuance unless a notice has
been issued under § 3.60 of the
initiation of a proceeding to deny
registration under sections 8a{2) or 8a(3)
of the Act.

Subpart C—Denlal, Suspension or
Revocation of Registration

21. Section 3.55 is amended by
revising paragraph (e)(1) to read as
follows:

§3.55 Suspension and revocation of
reglstration pursuant to section 8a(2) of the
Act.

* - * * *

(e) Suspension and order to show
cause. (1) If the registrant is found to be
subject to a statutory disqualification,
the Administrative Law Judge, within
thirty days after receipt of the
registrant’s written submission, if any,
and any reply thereto, shall issue an
interim order suspending the
registration of the registrant and
requiring the registrant to show cause
within twenty days of the date of the
order why, notwithstanding the
existence of the statutory
disqualification, the registration of the
registrant should not be revoked. The
registration of the registrant shall be
suspended, effective five days after the
order to show cause is served upon the
registrant in accordance with § 3.50(a),
until a final order with respect to the
order to show cause has been issued:
Provided, That if the sole basis upon
which the registrant is subject to
statutory disqualification is the
existence of a temporary order,

judgment or decree of the type
described in section 8a(2)(C) of the Act,
the order to show cause shall not be
issued and the registrant shall be
suspended until such time as the
temporary order, judgment or decree
shall have expired: Provided, however,
That in no event shall the registrant be
suspended for a period to exceed six
months.

- - - - ~

22. Section 3.56 is added to read as
follows:

§3.56 Suspension or modification of
registration pursuant to section 8a(11) of
the Act.

{a) Notice. (1) On the basis of
information obtained by the
Commission, the Commission may at
any time serve written notice upon a
registrant in any capacity under the Act
that:

(i) The Commission alleges and is
prepared to prove, by reference to an
information, indictment or complaint
authorized by a United States Attorney
or an appropriate official of any State
that the registrant is charged with the
commission of or participation in a
crime involving a viclation of the Act or
a violation of any other provision of
federal or state law that would reflect on
the honesty or the fitness of the person
to act as a fiduciary that is punishable
by imprisonment for a term exceeding
ons year, and that continued registration
of the person may pose a threat to the
public interest or may threaten to impair
public confidence in any market
regulated by the Commission;

(ii) An Administrative Law Judge
shall make a determination, based upon
written evidence and any oral hearing
granted, as to whether the registrant is
charged with the Commission of or
participation in such a crime and
whether the continued registration of
the person may pose a threat to the
public interest or may threaten to impair
public confidence in any market
regulated by the Commission; and

(iii) If the registrant is found to be
charged with the commission of or
participation in such a crime and it is
found that the continued registration of
the person may pose a threat to the
public interest or may threaten to impair
public confidence in any market
regulated by the Commission, the
registration of the registrant shall be
suspended or modified.

(2) The notice referred to in paragraph
{a) of this section shall include a short
and plain statement that the continued
registration of the registrant may pose a
threat to the public interest or may
threaten to impair public confidence in
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any market regulated by the
Commission.

(b) Response. (1) If the registrant
wishes to challenge the accuracy of the
allegations in the notice, the registrant
may submit written evidence as to:

(1) The registrant’s identity;

(ii) The existence of a clerical error in
any record documenting the
information, indictment or complaint;

(ifi) The nature of the information,
indictment or complaint; or

(iv) The statement accompanying the
notice referred to in paragraph (a)(2) of
this section and, in an effort to have his
registration modified rather than
suspended, the Supplemental Sponsor
Certification Statement signed by a
sponsor, supervising floor broker or, in
the case of a floor trader, a supervising
registrant, principal or contract market,
as appropriate for the registrant in
accordance with § 3.60(b)(2)(i) and who
meets the standard set forth in
§3.60(b)(2)(i)(A) and (C).

(2) The registrant may also request an
oral hearing, which shall include a
statement of the issues to be addressed,
a list of any witnesses to be called, a
summary of the testimony to be elicited
and copies of any documents to be
introggced. An oral hearing shall be

ted upon request.
gr?:l;) Su wnr::gn submissions must be
served upon the Division of
Enforcement and filed with the Hearing
Clerk within twenty days of the date of
service of notice to the registrant under
paragraph (a) of this section.

(c) Reply. Within ten days of receipt
of any written submission filed by the
registrant, the Division of Enforcement
may serve upon the registrant and file
with the Hearing Clerk a reply.

(d) Oral hearing. An omlglearing shall
be conducted pursuant to such sections
of the Commission's Rules of Practice,
17 CFR part 10, as the Administrative
Law Judge desms necessary and in a
manner which shall ensure that the
proceeding is resolved expeditiously.

(e) Determination by Administrative
Law Judge. (1) A determination by the
Administrative Law Judge as to whether
the Division of Enforcement has shown
by a preponderance of the evidence that
the registrant is charged with the
commission of or participation in a
crime as set forth in the notice and that
the continued registration of the
registrant may pose a threat to the
public interest or may threaten to impair
public confidence in any market
regulated by the Commission must be
based upon the evidence of service, the
response, if any, filed by the registrant,
any written reply submitted by the
Division of Enforcement and such other
papers as the Administrative Law Judge

may require or permit, and the oral
hearing, if any. If the Division of
Enforcement has made the required
showings, the Administrative Law
Judge, within thirty days after the last
written submission or the oral hearing,
shall issue an order suspending or
modifying the registration of the
registrant. If the Division of
Enforcement has not made the required
showings, the Administrative Law
Judge, within thirty days after the last
written submission or the oral hearing,
shall issue an order to that effect. The
Administrative Law Judge's order shall
include a written determination setting
forth the basis for his ruling.

(2) The Hearing Clerk shall promptly
serve a copy of such order on the
registrant, the Division of Trading and
Markets and the Division of
Enforcement. Such Order shall be
effective as a final order of the
Commission fifteen days after the date
it is served upon the registrant in
accordance with the provisions of
§ 3.50(a) unless a timely application for
review is filed in accordance with
§10.102 of this chapter. The appellate
procedures set forth in §§10.102,
10.103, 10.104, 10.106, 10.107 and
10.109 of this chapter shall apply to any
appeal brought under paragraph (e)(Z) of
this section.

(f) Any order of suspension or
modification issued under this section
shall remain in effect until such
information, indictment, or complaint is
disposed of or until terminated by the
Commission.

(g) On disposition of such
information, indictment, or complaint,
the Commission may issue and serve on
such registrant a notice under § 3.55 or
§3.60 to suspend, restrict, or revoke the
registration of such person.

(h) A finding of not guilty or other
disposition of the charge shall not
preclude the Commission from
thereafter instituting any other
proceedings under the Act or its rules.

(i) A person aggrieved by an order
issued under this section may obtain
review of such order in the same
manner and on the same terms and
conditions as are provided in Section
6(c) of the Act.

23. Section 3.60 is amended by
revising paragraphs (b)(2)(i)
introductory text, (b)(2)(i)(A),
(b)(2)G)(C), (b)(2)(ii)(C) and (£)(3) and by
adding paragraph () to read as follows:

§3.60 Procedure to deny, condition,
suspend, revoke or place restrictions upon
registration pursuant to sections 8a(2),
8a(3) and 8a(4) of the Act.

- - * - -

(‘b)..t

(2)(i) In the response, if the person is
not an associated person, a floor broker
or a floor trader or an applicant for
registration in any of those capacities,
the applicant or registrant shall also
state whether he intends to show that
registration would not pose a substantial
risk to the public despite the existence
of the disqualification set forth in the
notice. If the person is an associated
person, a floor broker or a floor trader
or an applicant for registration in any of
those capacities, the applicant or
registrant shall also state whether he
intends to show that full, conditioned or
restricted registration would not pose a
substantial risk to the public despite the
existence of the disqualification set
forth in the notice. If the person is an
associated person or an applicant for
registration as an associated person and
intends to make such a showing, he
must also submit a letter signed by an
officer or general partner authorized to
bind the sponsar whereby the sponsor
agrees to sign a Supplemental Sponsor
Certification Statement and supervise
compliance with any conditions or
restrictions that may be imposed on the
applicant or registrant as a result of a
statutory disqualification proceeding
under this section; if the person is 2
floor broker or a floor trader or an
applicant for registration in either
capacity and intends to make such a
showing, he must, in the case of a floor
broker or applicant for registration as a
floor broker, also submit a letter signed
by his employer or if he has no
employer by another floor broker or, in
the case of a floor trader or applicant for
registration as a floor trader, also submit
a letter signed by an officer of the floor
trader's clearing member, if such officer
is a registrant or a principal of a
registrant, or the chief operating officer
of each contract market that has granted
trading privileges, whereby the
employer or floor broker, appropriate
registrant, principal or contract market
chief operating officer (on behalf of the
contract market) agrees to sign a
Supplemental Sponsor Certification
Statement and supervise compliance
with any conditions or restrictions that
may be imposed on the applicant or
registrant as a result of a statutory
disqualification proceeding under this
section: Provided, That, with respect to
such sponsor, supervising employer or
floor broker, supervising registrant or
principal:

(A) An adjudicatory proceeding
pursuant to the provisions of sections
6(c), 6(d), 6¢, 6d, 8a or 9 of the Act is
not pending; and
- * * - -
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(C) Such ptyrsonlf ils;::y barred from
sorvice on self-regu organization
governing boards or committees based
on disciplinary history in accordance
wi(tl_x)s 1.63 of this chapter.

il - %

(C) If the person is an associated
person, floor broker or floor trader or an
applicant for registration in any of those
capacities, evidence that the applicant’s
or registrant’s registration on a
conditioned or restricted basis would be
subject to supervisory controls likely
both to dstect future wrongdoing by the
applicant or registrant and protect the
public from any harm arising from the
applicant’s or registrant’s future
wrongdoing, including proposed
conditions or restrictions.

* L = L -

(3) If the person is an associated
person, & floor broker or a floor trader
or an epplicant for registration in any of
those capacities, evidence that the
applicant’s or registrant’s registration on
a conditioned or restricted basis would
be subject to supervisory controls likely
both to detect future wrongdoing by the
applicant or registrant and protect the
public from any harm arising from
future wrongdoing by the applicant or
registrant, Any decision providing for a
conditioned or restricted registration
shall take into consideration the
applicant’s or registrant’s statutory
disqualification and the time period
remaining on such statutory
disqualification, and shall fix a time
period after which the registrant and his
sponsor, supervising employer or floor
broker, or supervising registrant,
principal or contract market may
petition to lift or modify the conditions
or restrictions in accordance with § 3.64.
* = - ® -

(1) The failure of any sponsar,
supervising employer or floor broker, or
supervising registrant, principal or
contract market to fulfill its ogligations
with respact to supervision or
monitoring of a conditioned or
restricted registrant as agreed to in the
Supplemental Sponsor Certification
Statement shall be deemed a violation of
this rule under the Act.

24. Section 3.61 is amended by
revising the section heading and
paragraph (a) to read as follows:

§3.61 Extensions of time for proceedings
brought under § 3.55, §3.56 and §3.60.

(a) In general. Except as otherwise
provided by law or by these rules, for
good cause shown, the Commission or
an Administrative Law Judge before
whom a proceeding brought under
§3.55, §3.56 or § 3.60 is then pending,
on their own motion or the motion of a

party, may at any time extend or shorten
the time limit ibed by those rules
for filing any document. In any instance
in which a time limit is not prescribed
for an action to be taken concerning any
matter, the Commission or the
Administrative Law Judge may seta
time limit for that action.
L * - - -

25. Section 3.64 is amended by
revising paragraphs (a)(2) and (d) to read
as follows:

§3.64 Procedurs to lift or modify
conditions or restrictions.

(a) * * &

(2) In the petition, the registrant and
his sponser, supervising employer or
floor broker, or supervising registrant,
principal or contract market shall be
limited to a showing, by affidavit, that
the conditions or restrictions have been
satisfied pursuant to the order which
impaosed them. The affidavit must be
sworn to by a person with actual
knowledge of the registrant's activities
on behalf of the sponsor, supervising
employer or floor broker, or supervising
registrant, principal or contract market.
* = ® ® L

(d) Effect of the Administrative Law
Judge’s determination. The
Administrative Law Judge's written
determination shall become the final
decision of the Commission thirty days
following the date the Hearing Clerk
serves the determination on the

registrant, the rn?lstrant's sponsor,
supervising employer or floor broker, or
supervising registrant, principal or
contract market, and the Division of
Enforcement unless one or more of the
parties files a timely notice of appeal in
accordance with § 10.102 of this
chapter.
* * * s -

26. Appendix A to Part 3 is amended
by revising the fourth paragraph
following the heading *‘Section 8a(2) (C)
and (E)" to read as follows:

Appendix A to Part 3—Interpretative
Statement With Respect to Section
8a(2) (C) and (E) and Section Ba(3) (J)
and (M) of the Commeodity Exchange
Act

* ~ - - -

“if such person is permanently or
temporarily enjoined by order, judgment, or
decree of any court of competent jurisdiction
* * *_including an order entered pursuant
to an agreement of settlement to which the
Commission or any Federal or State agency
or other governmental body is a party, from
(i) acting as a futures commission merchant,
introducing broker, floor broker, floor trader,
commodity trading advisor, commodity pool
operator, associated person of any registrant
under the Act, securities broker, securities

dealer, municipal securities broker,
municipal securities dealer, transfer agent,
clearing agency, securities information
processor, investment advisor, investment
company, or affiliated person or employee of
any of the foregoing or (ii) engaging in or
continuing any activity involving any
transaction in or advice concerning contracts
of sale of a commodity for future delivery,
concerning matters subject to Commission
regulation under section 4c or 19 of the Act,
or concerning securities;"

PART 10—RULES OF PRACTICE

27. The authority citation for part 10
continues to read as follows:
Authority: Public Law 93-463, sec.

101(a)(11), 88 Stat. 1391, 7 U.S.C. 4a(j),
unless otherwise noted.

Subpart A—General Provisions

28. Section 10.1 is amended by
revising paragraph {a) to read as follows:

§10.1 Scope and applicabliity of rules of
practice.
* - - - *

(a) Denial, suspension, revocation,
conditioning, restricting or modifying of
registration as a futures commission
merchant, introducing broker, or
associated person, floor broker, floor
trader, commodity pool operator,
commodity trading advisor or leverage
transaction merchant pursuant to
sections 6(c), 8a(2), 8a(3), 8a(4) and
8a(11) of the Act, 7 U.S.C. 9, 12a(2),
12a(3), 12a(4) and 12(a)(11), or denial,
suspension, or revocation of designation
as a contract market pursuant to
sections 6(a) and 6(b) of the Act, 7
U.S.C. 8;
-

* * * *

PART 145—COMMISSION RECORDS
AND INFORMATION

29. The authority citation for part 145
continues to read as follows:

Authority: Public Law 89-554, 80 Stat.
383, Public Law 90-23, 81 Stat. 54, Public
Law 93-502, 88 Stat. 1561-1564 (5 U.S.C.
552); sec. 101(a), Public Law 93463, 88 Stat.
1389 (5 U.S.C. 4a(j)); Public Law 99-570,
unless otherwise noted.

30. Section 145.6 is amended by
revising paragraph (b) to read as follows:

§145.6 Commission offices to contact for
assistance; registration records available.

* - * - =

(b)(1) The publicly available portions

" of Form 7-R (application for registration

as a futures commission merchant,
introducing broker, commodity trading
advisor, commodity pool operator or
leverage transaction merchant), Form 8-
R (application for registration as an
associated person, floor broker, floor
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trader and biographical supplement to
application on Form 7-R), Form 3-R
(changes and corrections; multiple
associations) Form 8-S (certificate of
special registration), Form 8-T (notice
of termination), Form 7-W (withdrawal
from firm registration) and Form 8-W
(withdrawal from floor broker or floor
trader registration) will be available for
public inspection and copying. Such
registration forms will be available in
the offices of the National Futures
Association, 200 West Madison Street,
Chicago, Illinois 60606. Telephone:
(312) 781-1300.

(2) The fingerprint card and any
supplementary attachments filed in
response to items 6-9 and 14-21 on
Form 8-R, to item 3 on Form 8-S, to
items 3-5 and 9-11 on Form 8-T, to
items 9-10 on Form 7-R, to item 7 on
Form 7-W or to item 7 on Form 8-W
generally will not be available for public
inspection and copying unless such
disclosure is required under the
Freedom of Information Act. Changes or
corrections to those items reported on
Form 3-R will be treated similarly.
When such fingerprint cards or
supplementary attachments are on file,
the FOI, Privacy and Sunshine Acts
compliance staff will decide any request
for access in accordance with the
procedures set forth in §§ 145.7 and
145.9.

Issued in Washington, DC on April 9, 1993,
by the Commission.

Lynn K. Gilbert,

Deputy Secretary of the Commission.

[FR Doc. 93-8798 Filed 4-14-93; 8:45 am]
BILLING CODE 6351-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 228, 229, and 240

[Release No. 33-6991, 34-32117; Flle No.
S$7-33-92]

RIN 3235-AF52

Passive Market Making

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission is adopting a new
exception to Rule 10b—6 and a new
companion rule, Rule 10b—6A, under
the Securities Exchange Act of 1934,
which permit “passive market making”
by NASDAQ market makers in
connection with certain distributions of
NASDAQ-quoted securities during the
period when Rule 10b—6 otherwise
would prohibit such activity. The new

provisions apply to firm commitment
distributions of NASDAQ securities that
qualify for the two business day
“cooling-off"' period of Rule 10b-6. A
passive market maker’s bids and
urchases are limited by the level of
gids of NASDAQ market makers that are
not participating in the distribution.
Certain t ical amendments also are
being made to Rules 502 and 508 of
Regulation S-B and Rules 502 and 508
of Regulation S-K under the Securities
Act of 1933, The Commission will
review the operation of the new rule one
year following its effectiveness.
EFFECTIVE DATE: May 17, 1993.
FOR FURTHER INFORMATION CONTACT:
Nancy J. Sanow, M. Blair Corkran,
Elizabeth Pucciarelli Hensley, or Susan
H. Schleisner, Office of Trading
Practices, Division of Market
Regulation, at (202) 272-2848,
Securities and Exchange Commission,
450 Fifth Street, NW., Mail Stop 5-1,
Washington, DC 205489.

SUPPLEMENTARY INFORMATION:
I. Introduction

The Securities and Exchange
Commission (“Commission”) is
adopting a new exception to Rule 10b—
6! and a companion rule, Rule 10b-6A,
under the Securities Exchange Act of
1934 (“Exchange Act"),? which permit
*‘passive market making” on the
National Association of Securities
Dealers Inc.’s (“NASD”’) Automated
Quotation system (“NASDAQ") during
the period when Rule 10b-6 otherwise
would prohibit such activity.

The Commission proposed the
passive market making provisions in
response to an amended petition for
rulemaking filed with the Commission
by the NASD in July 1992.3 The passive
market making proposal reflected a
cooperative effort between the
Commission and the NASD to permit a
market presence by NASDAQ market
makers when they or their “affiliated
purchasers”# are engaged in a

117 CFR 240.10b-6.

215 U.S.C. 78(a) et seq.

3 See Securities Exchange Act Release No. 31347
(October 22, 1992), 52 FR 49038 (“Proposing
Release™).

The NASD filed a petition for rulemaking, and an
amendment thereto (“NASD Petition"), with the
Commission requesting that it amend Rule 10b-8 to
permit “passive market making"” during certain
distributions. The NASD filed the original petition
on June 28, 1991, pursuant to Section 553(e) of the
Administrative Procedure Act, 5 U.S.C. 553(e), and
Rule 4(a) of the Commission's Rules of Practice, 17
CFR 201.4(a). The original submission,
supplementary material, and the July 27, 1992
amendment are available in the Commission's
Public Reference Section at the address noted above
in File No. $7-33-92.

4" Affiliated
240.10b-8(c)(6).

** is defined in 17 CFR

distribution for Rule 10b—6 purposes,
subject to certain conditions designed to
maintain the Rule’s anti-manipulation
objectives.

Forty-eight comment letters were
received in response to the Proposing
Release.® Forty-six commenters
supported the passive market making
proposal. Generally, these commenters
stated that the new rule would enhance
market depth and liquidity during the
covered period. Twenty-one
commenters suggested various
modifications to the proposal. While not
expressly supporting or opposing the
proposal, two commenters, both of
which are national securities exchanges,
stated that analogous relief from the
provisions of Rule 10b—6 for exchange
specialists affiliated with distribution
participants should be granted.

The Commission has determined to
adopt the passive market making
proposal with several modifications
suggested by commenters, Rule 10b-64
reduces the restrictions on the market
activities of broker-dealers participating
in certain distributions of NASDAQ
securities and thus should facilitate
capital formation by NASDAQ issuers.
The Commission expects the NASD, at
the end of a nine month period
following effectiveness of the new rule,
to submit a report thoroughly analyzing
the operation of Rule 10b—6A and the
adequacy of its surveillance procedures
governing passive market making
activity. Shortly thereafter, the
Commission will issue for public
comment a report evaluating the
effectiveness of the rule. The
Commission believes that this time
frame will be sufficient for the NASD
and the Commission to obtain
information on the operation of passive
market making and make any changes,
if needed, to the rule. Because the rule
introduces a new construct to permit
distribution participants to continue
market making activities during the
Rule 10b-6 cooling-off period, it may
function in unanticipated ways and
require adjustments prior to the end of
the review period. In that event, the
Commission would consider making
appropriate “mid-course’ adjustments
prior to the expiration of this period.®

3The Commission received letters from 29
NASDAQ issuers, nine broker-dealers, four
associations, four self-regulatory organizations, and
two law firms. A S of Comments has been
prepared by the Division of Market Regulation
(“Division") and is included in File S7-33-92. The
Summary of Comments does not include one
comment letter received from a broker-dealer after
the Summary was prepared.

The Division is conducting a general review of
the operation of Rule 10b-8 and related provisions.
The results of this review also may affact the
Commission's evaluation of passive market making.
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1. Background

Rule 10b—6 is an anti-manipulation
rule that is intended to prevent
participants in a distribution of
securities from artificially conditioning
the market for the securities in order to
facilitate the distribution, and to protect
the integrity of the securities trading
market as an independent pricing
mechanism. Rule 10b—6 applies to
securities offerings that present a
potential for manipulation, and covers
those persons who may have an
incentive to manipulate the market
during the distribution. Adopted in
1955, Rule 10b—6 codifies “principles
which historically have been applied in
considering questions relating to
manipulative activity and stabilization
in connection with a distribution.”?
Specifically, Rule 10b—6 prohibits
persons ® participating in a distribution®
of a security and their affiliated
purchasers from bidding for or
purchasing, or inducing othersto
purchase, such security or any related
security 1% until they have completed
their participation in the distribution.!!

Rule 10b-6 contains several
exceptions to its general prohibitions
that are intended to permit an orderly
distribution of securities or to limit
disruptions in the market for the
securities being distributed. In
particular, paragraph (a)(4)(xi) '2 of Rule
10b—6 (“Exception (xi)") allows an
underwriter, prospective underwriter, or
dealer, or their affiliated purchasers,
among other things, to effect sclicited
principal transactions !* prior to a two

' Securities Exchange Act Release No. 5040 (May
18, 1954), 19 FR at 2986. See also IX L. Loss & J.
Seligman, Securities Regulation 4015 (3d ed. 1992).

* Among others, Rule 10b-8 applies to issuers,
underwriters, prospective underwriters, dealers,
brokers, and other persons who have agreed to
participate or are participating in a distribution.
With particular reference to the NASD Petition, the
Rule covers market makers when they or their
affiliated purchasers are involved in a distribution.

?“Distribution” is defined in 17 CFR 240.10b-
6(c)(5) as an offering of securities, whether or not
subject to registration under the Securities Act of
1933 (“Securities Act”), 15 U.S.C. 77a et seq., that
is distinguished from ordinary trading transactions
by the magnitude of the offering and the presence
of special selling efforts and selling methods,

'2“Related security” refors to: (A) A security of
the same class and series or right to purchase the
security in distribution; or (B) a security that is
dsemed to be in distribution because of the
operation of Rule 10b-6(b), 17 CFR 240.10b-6(b),
which provides that the distribution of a security
(1) which is immediately exchangeable for or
convartible into another security, or (2) which
entitles the holdar thereof immediately to acquire
another security, shall be deemed to include a
distribution of such other security within the
meaning of Rule 10b-6. See Rule 10b-8A(b){12).

' See Securities Exchange Act Release No. 19565
(March 4, 1983), 48 FR 10628 (“‘Rslease 34-19565").

'217 CFR 240.10b—8{a)(4)(xi).

"*The publication of a market maker’s bid
Quotation involves a solicitation for the security.

or nine business day “'cooling-off”
period. This exception reflects the
desirability of maintaining depth and
liquidity in the market for the issuer’s
securities consistent with the anti-
manipulation objectives of the Rule.!
Once the cooling-off period commences,
the distribution participant and its
affiliated purchasers must suspend
solicited principal activities, including
market making (unless otherwise
excepted by Rule 10b—6), until the
termination of the distribution,'s

As described more fully in the NASD
Petition and the Proposing Release, the
NASD believes that special liquidity
problems exist in the NASDAQ market
during the cooling-off period prior to an
offering, relative to prices and spreads
for exchange-traded securities. The
NASD Petition ascribes these liquidity
concerns to the withdrawal from the
market of NASDAQ market makers that
must comply with the provisions of
Rule 10b—6 when they or their affiliated
purchasers participate in a distribution.
Therefore, the NASD requested that the
Commission amend Rule 10b-6 to
permit a NASDAQ market maker to
engage in passive market making
transactions in NASDAQ securities
designated as national market system
(“NMS”) securities and that qualify for
the two business day cooling-off period.

III. The New Exception and Rule

New paragraph (a)(4)(xiv) to Rule
10b—6 excepts })assive market making
transactjons effected in compliance with
Rule 10b—6A from the general
prohibitions of Rule 10b-6.

A. Eligibility Requirements
1. Securities

As proposed, to be eligible for passive
market making a security would have
had to: (1) Be a NASDAQ/NMS
security; '¢ (2) have a minimum price of
five dollars per share and a minimum
public float of 400,000 shares, as
computed in accordance with Rule 10b—
6(c)(7) (““$5/400,000 Share Test"); }” and

14 See Securities Exchange Act Release No. 24003
(January 16, 1987), 52 FR 2994.

'3 See 17 CFR 240.10b-6(c)(3). Any transactions
effected in accordance with any of the exceptions
to Rule 10b-8, including exception (a)(4)(xi), may
not be engaged in for the purpose of creating actual,
or apparent, active trading in or raising the price of
the covered securities. 17 CFR 240.10b-6(a)(4).

'S NASDAQ/NMS securities are securities that
are: quoted on NASDAQ; and subject to real-time
reporting pursuant to a transaction reporting plan
filed by the NASD under Section 11A of the
Exchange Act, 15 U.S.C. 78k-1. See also Schedule
D of the NASD By-Laws, Part XIil, NASD Manual
(CCH) ¥11867A-1867C.

'717 CFR 240.10b-8{(c)(7). The criteria included
those contained in paragraph (a)(4)(xi)(A) of Rule
10b-6, which permit distribution participants to
solicit purchases of the securities that are the

(3) have NASDAQ market makers who
are underwriters or prospective
underwriters,'8 or affiliated purchasers
of underwriters or prospective
underwriters, that, in the aggregate,
account for at least 40 percent of the
average daily trading volume
(“ADTV”') ¢ in the security (“syndicate
ADTV"), during the two full
consecutive calendar months
immediately preceding the date of filing
of the registration statement under the
Securities Act pertaining to the eligible
security to be distributed (‘‘reference
period”’). The purpose behind the $5/
400,000 Share Test and the NASDAQ/
NMS condition was to require that
eligible securities have markets of
sufficient depth and liquidity and be
subject to real-time transaction reporting
that would facilitate surveillance to
detect manipulative activity.

The Commission received comments
on all of the above three eligibility
requirements. Several commenters
supported eliminating the requirement
that eligible securities be designated as
NMS securities, on the basis that the $5/
400,000 Share Test suffices to identify
liquid securities, and that NASDAQ
Small-Cap securities (i.e., non-NMS
NASDAQ securities) also are subject to
real-time reporting requirements.?° In
response to the comments, the rule, as
adopted, allows any NASDAQ security
satisfying the $5/400,000 Share Test to
be eligible for passive market making.?!

subject of the distribution, or any related security,
until two business days prior to the commencement
of offers or sales of the securities to be distributed.
17 CFR 240.10b-8(a)(4)(xi)}(A).

In order to be eligible for passive market making,
a “related security” as defined in Rule 10b-
6A(b)(12) must satisfy the eligibility criteria set
forth in this section. See n.10 supra.

% These terms are defined in 17 CFR 240.10b-6(c)
(1) and (2).

'9The ADTV constitutes the daily trading volume
in an eligible security as reported to the NASD by
the market maker and thereafter reported by the
NASD in a monthly report (“NASD Monthly
Activity Report”).

20 All securities quoted on NASDAQ are now
subject to real-time transaction reporting. In 1992,
Schedule D to the NASD By-Laws was amended to
add requirements for trade reporting for securities
quoted on the “NASDAQ Small-Cap Market" that
are similar to the trade reporting requirements for
NASDAQ/NMS securities. NASDA(Q) Small-Cap
securities are not reported pursuant to Section 11A
under the Exchange Act, 15 U.S.C. 78k-1, and are_
not NMS securities. See Securities Exchange Act
Release No. 30569 (April 10, 1992), 57 FR 13396,

21 In response to the Commission’s request for
comment, eight commenters addressed the issue of
whether a security eligibility standard based on the
dollar value of ADTV is more indicative of market
depth and liquidity and should be used in place of
the $5/400,000 Share Test. Five commenters
favored keeping the $5/400,000 Share Test on the
basis that it is easy to apply and has worked well
in the context of Rule 10b-6. Three commenters,
however, urged revisions to this test and suggested

Continuved
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The Commission requested that
commenters consider whether the 40
percent syndicate criterion was
appropriate, or should be raised or
lowered, and whether it would affect
syndicate formation. One commenter
believed that a level higher than 40
percent would be appropriate. Ten
commenters, however, indicated that
the Commission should delete or reduce
the 40 t syndicate criterion on the
basis that a level as high as 40 percent
may affect syndicate formation because
the managing underwriter may invite
market makers into the syndicata solely
to reach the 40 percent threshold. One
commenter opposing the 40 percent
criterion, stated that a market maker
accounting for a percentage of ADTV
substantially lower than that level still
could represent the principal and most
important scurce of liquidity in the
market for that security.

In response to commenters, the
Commission has determined to medify
this provision in the final rule, while
retaining its essential function.?? As
adopted, NASDAQ market makers who
are underwriters or prospective
underwriters or affiliated purchasers of
underwriters or prospective
underwriters must, in the aggregate,
account for at least 30 percent of the
ADTV in the security during the
reference period (“30% Syndicate
Test"").** This lower level responds to
commenters’ suggestions that a reduced
level may be more appropriate, because
it may help relieve pressure to expand

alternative standards, such as an ADTV of at least
$500,000 for the security; reliance on factors such
as market capitalization, number of institutional
holders, dollar vaiue of ADTV, the number of
market makers; and dollar value of public flcat. One
commenter stated that the $5/400,000 Share Test
was inappropriate because of the susceptibility of
small companies’ stocks to price manipulation, and
suggested limiting the availability of the passive
market making provisions to issuers with a
minimum market capitalization of $200 million.
Following a comprehensive review of Rule 10b-8
and related provisions, the Commission may
determins to modify Rule 10b-8's current standard
for reliance on the two business day cooling-off
period, and thus revise the carresponding criterion
for passive market making eligibility.

¥ (One commenter recommended that a market
maker be given flexibility in calculating its own
ADTV level, suggesting, for example, a “rolling" 60
day standard. The staff of the Division will consider
specific no-action requests from individual firms
that wish to calculate their own ADTV over some
period other than the two calendar month period
provided for in Rule 10b~8A. Such individual
requests should be submitted to the Division, along
with appropriate information on the basis for the
alternative ADTV calculation. The firm
concurrently should notify the NASD that it is
making such a request.

3 The NASD will calculate and provide to the
managing underwriter the ADTV levels for
prospective market makers for purposes of the 30%
Syndicate Test and the net purchase limitation
discussed infra in Section IILC.

ihe slyndicate to reach the required
evel.

The Commission believes that the
adopted 30% Syndicate Test is
consistent with its belief that passive
market making be available only in
those instances when Rule 10b—6
otherwise would require a withdrawal
of substantial market making capacity.
This determination also is consistent
with the rationale underlying the NASD
Petition: passive market making should
be allowed where the market for
NASDAQ securities is affected
adversely when market makers
otherwise are required to withdraw their
quotations.

2. Distributions

The Commission has adopted the

uirement that passive market making
be limited to distributions of securities
registered pursuant to the Securities Act
and underwritten on a firm commitment
basis at a fixed price. One commenter
urged modifying this condition to
accommodate non-registered and at-the-
market offerings. Since the application
of Rule 10b—6A to non-registered and at-
the-market offerings would be complex
and the NASD’s surveillance plan
would not easily accommodate such
offerings, this provision is adopted as

proposed. A

3. Qualifying Period

As adopted, passive market making is
permitted from the time an eligible
market maker otherwise would be
prohibited from effecting transactions in
an eligible security under the terms of
Rule 10b—6(a)(4)(xi)(A) (the two
business day cooling-off period), until
the earlier of the time of the
commencement of offers or sales in the
distribution or the time at which a
stabilizing bid in such security is made
pursuant to Rule 10b—7 % under the
Exchange Act (*‘qualifying period").
Although this period typicall{ will be
two business days, it may be longer (for
example, if the scheduled effective date
of the registration statement is delayed)
or shorter (for example, if pre-effective
stabilization is undertaken). This
provision is adopted as proposed.

4, Market Makers

As proposed, to be eligible to engage
in passive market making, Rule 10b—6A

2417 CFR 240.10b-7. Rule 10b-7 governs the
placing of stabilizing bids or the sffecting of
stabilizing purchases to facilitate an offering,
Stabilization does not encompass transactions that
raise the price of the security or create actual, or
apparent, active trading greater than that necessary
to prevent or retard a decline in the price. The
Commission has observed that similarities of
purpose and effect exist between stabilization and
passive market making. See Release 34-19565.

~ registered as NASDAQ m

required a market maker to be registered
on NASDAQ in the securities that are
the subject of the distribution: (1) during
the reference period;?* and (2) during
the qualifying period. Under the
proposal, NASDAQ market makers who
are distribution participants (including
a member of the selling group who is
not an underwriter or prospective
underwriter) satisfying the above
requirements would have been
permitted to engage in passive market
making.

Several commenters addressed the
requirement conditioning eligibility for
passive market making on NASDAQ
registration in the offered security
during the reference period. Some
favored a one-month reference period;
another commenter favored eliminating
the requirement because it appeared to
preclude broker-dealers who were not
market makers for the entire two-month
reference period from engaging in
passive market making.

After considering the comments
received, the Commission has
determined to delete thuzﬁmposed
reference period and qualifying period
requirements in paragraph (b)(9) of the
proposed rule. Broker-dealers are not
precluded from engaging in passive
market making because they were not
ot makers at
the beginning of the reference period or
were not so registered for the entire
period. However, as adopted, Rule 10b-
6A will continue to limit a passive
market maker’s purchases to 30 percent
of its ADTV,2¢ which will be provided
by the NASD on the basis of NASDAQ
market making transactions effected
during the reference period.?”
Accordingly, a broker-dealer that was a
NASDAQ market maker for only a

ortion of the reference period would
Eave a proportionately reduced ADTV
because the volume is averaged over the
total number of trading days during that
two-month period.?® The qualifying
period requirement has been deleted as
superfluous, because by the rule’s
definition a broker-dealer must be
registered as a NASDAQ market maker

5 As stated above, the referance period is the two
calendar months immediately preceding the filing
of the registration statement in connection with the
offering. Rule 10b-8A(b)(11).

¢ See Section ILC. infra.

%7 See n.23 supra and accompanying text.

#Trading days in which a market maker does not
effect any trades in the eligible security will reflect
a trading volume of zero for purposes of calculating
the ADTV. In calculating a market maker’s ADTV,
the NASD will not consider days on which the
market maker has obtained an excused withdrawal
pursuant to NASD rules. See Section 8 of Schedule
D to the NASD By-Laws, NASD Manual (CCH)
Y1824,
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in order to engage in passive market
making.?®

B. Level of Market Maker Bids

As adopted, during the qualifying
period, Rule 10b—6A prohibits a passive
market maker generally from entering a
bid or effecting a purchase in an sligible
security at a price that exceeds the
highest bid for those securities
displayed on NASDAQ by a market
maker that is not participating in the
distribution and is not an affiliated
purchaser % of a distribution
participant (“independent bid”).*! Rule
10b—6A does not require that a passive
market maker's bid equal other passive
market makers’ bids.

If all independent bids for an eligible
security are lowered below a passive
market maker’s bid made in accordance
with Rule 10b—6A, a passive market
maker may continue to effect purchases
at its bid at a price exceeding the then-
highest independent bid until the
passive market maker’s purchases
(aggregate, not net) equal or exceed an
amount equal to the mandatory
exposure limit in the NASD's small
order execution system (“SOES”) 22
(“SOES mandatory exposure limit") 33

*See Rule 10b-6A(c)(1),

*The term “affiliated purchaser” includes “a
person directly or indirectly acting in concert” with
a distribution participant in the acquisition or
distribution of the distribution security or any
related security. 17 CFR 240.10b-6(c)(8)(i)(A). For
example, If a distribution participant influenced an
ostensibly independent market maker to publish a
bid or make purchases at some price or at certain
times, the market maker would be an affiliated
purchaser, and its bids and purchases could not be
used to determine the permissible levels of passive
market making activity. In addition, such activity
likely would violate Rule 10b-6. See, e.g., SECv.
Scott Taylor & Co., Inc., 183 F. Supp. 804, 808
(S.D.N.Y. 1959).

*'In the event that no independent bid exists in
the market (i.e,, all market makers in a security are
members of the syndicate), then passive market
making would not be permitted.

*SOES was designed to provide the benefits of
immediate execution to retail customer orders for
securities quoted on NASDAQ by permitting orders
to be executed automatically at the best bid or ask
price (“inside market"). SOES is restricted to public
customer orders of 1,000 or fewer es in
NASDAQ/NMS securities and 500 or fewer shares
in NASDAQ non-NMS securities. See Securities
Exchanga Act Release No. 29809 (October 10, 1991),
56 FR 52092,

**The SOES mandatory exposure limit is the
number of shares of a security that a market maker
Is required to accept for its account through SOES
executions. Specifically, the SOES mandatory
exposura limit for a security is the ate
number of shares of the security equal to five times
the maximum order size for that security. The term
maximum order size means the maximum size of
individual orders for a security that may be entered
inlo or executed through SOES. All NASDAQ/NMS
securities are in one of three tiers of maximum
order sizes in SOES: 1,000, 500, and 200. See NASD
Rules of Practice and Procedures for the Small
Order Execution System, Sections a—f, NASD
Manual (CCH) 1%2451-2470.

for the security.* Once the passive
market maker has purchased an amount
equal to the SOES mandatory exposure
limit, the passive market m;{er must
immediately lower its bid to a level not
higher than the highest independent
bid. In addition, a passive market maker
may purchase all of the securities that
are part of any single order that, when
executed, results in the SOES
mandatory exposure limit being
equalled or exceeded without having to
withdraw its quotations.3s These
provisions facilitate the execution of
customer orders by allowing the passive
market maker to remain in the market,
and give passive market makers an
opportunity to remain at their bid
during a short-term lowering of the bids
of independent market makers.

One commenter supported, and two
commenters opposed, the general
requirement that a passive market
maker’s bids must follow independent
bids. The latter commenters argued that
the passive market makers would
possess the most knowledge about the
issuer and its business and, therefore,
should be relied upon to maintain and
protect the security’s trading market and
pricing mechanism. In the
Commission’s view, the condition
governing permissible levels of market
maker bids is the very essence of
passive market making. It reflects the
Commission's effort to reconcile the
goal of Rule 10b-86 (i.e., preventing
price-influencing activity by
distribution participants, who have an
incentive to condition the market for
securities in distribution) with the
desirability of adding liquidity to the
NASDAQ market during periods when
distribution participants otherwise
would be prohibited from making
markets.

C. Purchase Limitation

As proposed, on each business day ¢
of the qualifying period, a passive

* This purchasing provision is not limited to
SOES transactions. All passive market making
purchases would count against the permitted SOES
mandatory exposure limit lavel. A passive markat
maker's purchases also are restricted by its net
purchase limit.

33 A market maker who sought to combine two or
more orders to purchase an amount of shares that
it would not be able to purchase if the transactions
ware executed separately would not be within the
provisions of Rule 10b-8A. The Commission
expects that the NASD will monitor carsfully those
transactions that take a market maker over the SOES
mandatory exposure limit for the security to ensure
that ordars are not aggregated to take advantage of
this provision.

3¢ Consistent with Rule 10b-8, the staff interprets
a business day as a twenty-four hour period
determined with reference to the principal market
for the security, and that includes a complete
trading session for that market (i.e., the same-day
opening and closing on NASDAQ). See Letter.

market maker’s net purchases*” in an
eligible security could not have
exceeded 25 percent of its ADTV in that
security during the reference period.
Several commenters opposed the
proposed 25 percent ADTV level for
various reasons, including difficulty of
compliance, lack of necessity in light of
the independent bid requirement, lack
of purchasing limits in the context of
passive market making in foreign
markets 8 and Rule 10b-7 stabilization
activities. Others suggested increasing
the ADTV limit, with one commenter
suggesting 40 percent on the basis that
it would achieve a better balance in
promoting a two-sided market, and
would lend itself to greater uniformity
in light of the proposed 40 percent
ndicate criterion for market maker
igibility.

he Commission is adopting the
provision subjecting each passive
market maker to a daily net purchase
limitation. The proposed 25 percent
ADTV level, however, is being increased
to a level of 30 percent (“30% ADTV
Limit").** The Commission believes that
the 30 percent level responds to
commenters’ suggestions that the
purchasing volume limitation be raised.

The ADTV will be derived from the
NASD Monthly Activity Report, and
will be provided by the NASD to market
makers. Based on this information, each
passive market maker will be required
to determine its 30% ADTV Limit.
When a passive market maker’s net

)
€

regarding Rule 10b-6: Interpretation of “Business
f

Day” (Ju
179,751,
37“Net purchases” are defined as the amount by

which a passive market maker’s purchases axceeds
its sales. See Rule 10b-8A(b)(8).

3% See, 6.g., Letter regarding the International
Stock Exchange of the United Kingdom and the
Republic of Ireland Limited (now the London Stock
Exchange (“LSE")) (September 29, 1987), [1887]
Fed. Sec. L. Rep. (CCH) 178,713, as modified in
Letter regarding the International Stock Exchange of
the United Kingdom and the Republic of Ireland
Limited (October 14, 1988) [available on LEXIS],
and Letter regarding Distribution of Certain SEAQ
Securities (December 1, 1992) [available on LEXIS)
(exemptions from Rules 10b~8 and 10b~7 to permit
LSE market makers to engage in a form of passive
market making transactions on the Stock Exchange
Automated Quotations system during the period
that the provisions of Rule 10b-6 normally would
prohibit such activities).

%The Commission believes that it is desirable to
give passive market makers flexibility regarding the
treatment of SOES volume in connectio? with

ive market making activities. Therefore, a
miva market maker may opt to exclude SOES
volume from its passive market making activities,
see supra n.33 and accompanying text. In other
words, a passive market makar may disregard SOES
purchases when calculating its net purchases. If the
market maker elects this option, it must disregard
SOES sales in determining its purchasing capacity.
If a passive market maker excludes SOES volume
from its 30% ADTV Limit, then SOES volume also
must be excluded in determining the market
maker's ADTV during the reference period.

y 29, 1991), [1981] Fed. Sec. L. Rep. (CCH)
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purchases equal or exceed its 30%
ADTV Limit at any time during the
qualifying period, Rule 10b-6A requires
the passive market maker to withdraw
its quotations from NASDAQ
immediately, and prohibits the passive
market maker from effecting any
transactions for the remainder of that
day unless otherwise permitted by Rule
10b-6.40

The Commission believes that the net
purchasing provision reflected in the
30% ADTV Limit appropriately permits
passive market makers to contribute
significantly to market liquidity, while
it limits the potential for price impact
through such activities. A price limit
alone would not prevent market makers
from influencing the security’s price.
Even where a market maker’s bids and
purchases do not lead the market, they
ran stimulate activity by others at
higher levels and can support prices at
Ligher levels.*! The Commission also
helieves that an average daily trading
iimit based on net purchases, rather
than aggregate purchases, recognizes
that the price impact of market maker
sales may tend to offset the effects of
market maker purchases. It is also
important to note that, with a net
purchasing provision, passive market
makers will be able to continue to
provide liquidity throughout the
qualifying period where their trading
position is relatively “flat,” which is
typical of normal market making.

g /ith regard to comments concerning
the complexity of a net purchase
formulation, the Commission believes
that NASDAQ market makers tend to
* monitor closely their trading positions,
and particularly will do su
monitoring when they are involved in
underwritings. Moreover, they have the
capability (enhanced by automated
systems) to determine if the 30% ADTV
Limit has been exceeded. Once
NASDAQ market makers become
familiar with passive market making,
concerns about its complexity should
easa.

As proposed, a passive market
maker’s aggregate purchases during the
last full hour of trading on NASDAQ
that precedes the pricing of the eligible
security to be distributed could not have
exceeded an amount equal to the
proposed 25 percent ADTV level

“ A market maker whose net purchases on Day
1 of the qualifying period are lass than its 30%
ADTV Limit cannot carry over the balance to Day
2. A passive market maker that has withdrawn its
quotations from the market cannot re-enter passive
market making quotations during that day
irrespective of other transactions that it may effect
pursuant to other Rule 10b-6 exceptions.

*! See, e.g., SECv. Scott Taylor & Co., Inc., 183
F. Supp. 904, 908 (S.D.N.Y. 1359); Halsey, Stuart &
Co., Inc., 30 S.E.C. 106, 121 (1949).

reduced by the passive market maker’s
net purchases as of the beginning of that
hour (“last-hour provision”).

Several commenters opposed the last-
hour provision on the grounds that it
was unnacessary and too complicated,
and also impractical because of the
difficulty in determining the exact time
of the offering’s pricing. The NASD
argued that, because the hour prior to
pricing is critical to the efficient pricing
of the offering, a restriction on a passive
market maker’s ability to commit capital
during this hour would increase the
security's volatility.

The Commission has determined not
to adopt any special limitation on
purchases during the last hour of
trading prior to pricing. Accordingly, a
passive market maker’s purchases
during the last hour will be subject to
the same 30% ADTV Limit that is
applicable during the rest of the day.

The proposed last-hour provision was
based upon a concern that passive
market makers could effect sales earlier
in the day with a view to entering the
last hour with the ability to purchase a
very large amount of shares that would
in effect stabilize the price of the
security. It is not clear, however, that
such a strategy would be viable, given
the likely impact of those sales.
Moreover, the Commission agrees with
commenters who argued that a special
last-hour provision would have added
complexity to the rule. The Commission
expects, however, that the NASD will
monitor passive market making activity
during the final trading hour prior to
pricing closely, and provide the
Commission with data on last hour
transactions. The Commission will
consider that information in
determining whether the rule should be
revised to include a special last hour
limitation when the rule is reviewed
following the monitoring period.

As adopted, Rule 10b—6A permits a
passive market maker to complete any
single order that, when executed, equals
or exceeds its 30% ADTV Limit.*?
Immediately after executing the order,
the market maker must withdraw its
quotations from NASDAQ. Once a
passive market maker has withdrawn its
bid, it may not enter any bids for, nor
effect any purchases of, the eligible
security for the remainder of that day
irrespective of additional sales, absent
the applicability of a separate exception
to Rule 10b-6.

“2The NASD has represented that it will monitor

carefully those transactions that are permissible but
take & market maker over its 30% ADTV Limit to
ensure that there is no aggregation of orders to take
advantage of this exception or other inappropriate
activityr

D. Passive Market Making
Interpretations

The provisions described above are
designed to reflect the fundamental
premise underlying passive market
making: Bidding and purchasing
activity is to be passive, i.e., bids limited
by the prices of independent market
makers, and purchases limited by such
prices and effected in response to order
flow. This section discusses
interpretations that are intended to
reflect this premise. These
interpretations, which were included in
the Proposing Release, have been
modified in response to the comments
received.

1. Interaction With Other Market Makers

The Proposing Release stated that:

[1}f a passive market maker has a net sales
position during the day, it may not
affirmatively take another market maker's
offer to reduce its short position. Converssly,
if the passive market maker is in a net
purchase position, it may not affirmatively
hit another market maker’s bid to reduce its
long position. The passive market maker may
only adjust its quotations within the
parameters of [the proposed rule] to solicit
transactions on one side of the market or the
other,*3

This statement was intended as an
explication of what “passive’’ activity
encompassed. In fact, since a passive
market maker cannot make a bid or
purchase above the level of the highest
independent bid, and the highest bid
will be below the lowest offer (except in
unusual circumstances), the statement
that a passive market maker could not
take another market maker’s offer (i.e.,
make a purchase) did not constitute a
limitation not already included in the
passive market making concept.

In general, however, neither Rule
10b—6 nor Rule 10b—6A is concerned
with sales activity. The Commission
agrees, therefore, with commenters who
pointed out that it is not necessary to
restrict sales even in instances where a
passive market maker initiates the
transaction with another market maker.
For example, a passive market maker
may affirmatively hit another market
maker's bid to reduce a long position.
This has been reflected in RISG 10b-
6A(c), which applies passive market
making conditions only to
“transactions,” which‘bis&geﬁned in
paragraph (b)(15) as “bids or
purc%:ases."

*3Proposing Release, 52 FR at 45047, n.87. The
*contemporanecus customer transaction™ and the
*15 minute provision" discussed below deal with
situations that the Commission believes will occur
rarely during the qualifying period, but may
provide useful guidance to passive market makers
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2. Contemporaneous Customer
Transaction

Where a market maker has in its
possession both a customer order to sell
and a customer order to purchase an
gligible security, the passive market
maker may effect the transactions as
principal with each customer
contemparaneously. In this situation,
the sequence in which the transactions
are executed would be ignored so long
as the second transaction is effected and
reported within 90 seconds of the
execution of the first transaction,** and
only the net position would be relevant
to passive market making activity. For
example, if the purchase from one
customer [passive market maker
purchase) occurs before the sale to the
other customer and the sale is effected
and reported within 90 seconds of the
execution of the first transaction, then
the market maker will not be deemed to
have equalled or exceeded its 30%
ADTV Limit. No comments were
received on this interpretation.

3. 15 Minute Provision

In the event a market maker receives
a customer sell or customer buy order
and the market maker does not have in
its possession a matching order or
orders with which contemporaneous
offsetting executions can be effected,*s
the market maker is permitted to hold
the initial order for a time period not to
exceed 15 minutes, in which time the
market maker can attempt to locate a
party, other than another market maker,
willing to take the other side of the
transactien. In this limited situation,*®
the Commission does not consider the
market maker's efforts to locate the
matching order*7 to be proscribed
solicited activity.*® If the market maker
locates customer interest for the other
side of the order in the appropriate time
frame, the market maker must effect the

‘*NASDAQ market makers are required to report
a transaction within 80 seconds of its execution.
Schedule D of the NASD By-laws, Part Xil, Section
2, NASD Manual {CCH) § 1867. Therefors, the
sxecution of the first transaction by the market
miker will start the 90 second “clock,” and the
market maker will be required to report that trade,
and execute and report the second trade, within the
40 socond period in order for them to be considered
conlemporaneons.

3 Ses Section 111.D.2.

““This would be the situation where the passive
markel maker received a customer order during the
qualifying period that exceeded the size of the
passive market maker’s quotation and that the
passive market maker did not wish 1o execute
because it would cause it to exceed its 30% ADTV
Limit, although such a transaction is permitted
under the rule (see text at n.42 supra),

‘7 Except as described in Section II1.D.1. above,
the passive market maker cannot fill the order with
other market makers.

**The market maker's solicitation activities are
limited to only those necessary to offset the order.

transactions contemporaneously as
described in Section 11LD.2. above (i.e.,
the second transaction must be affected
and reported within 90 seconds of the
execution of the first transaction).

Several commenters opposed the 15
minute provision, while several others
suggested modifications, One

commenter suggested that the time limit
should relate to the security's ADTV, so
that market makers would have more
time to locate the other side of an order
in a security with a lower ADTV and
less time in an actively-traded security.
Others believed that the passive market
maker should be able to match the order
with an unsolicited order of another
market maker. One commenter stated
that, if, at the end of the 15 minute
period the order is still unmatched, the
market maker should be able to *“hit”
another market maker's bid.

The Commission believes that the 15
minute provision provides flexibility for
passive market makers while at the
same time it prevents a passive market
maker from improperly withholding a
sell order from the market for an
extended period or executing a
customer purchase order in a manner
that would vitiate the efficacy of the
passive market making conditions.
Consistent with the discussicn above of
sales activity by passive market makers
and the suggestion of a commenter,
during the 15 minute period a passive
market maker could “hit” other market
makers’ bids to fill the customer sell
order.

Finally, given the limited nature of
the activities discussed in these
interpretations, the Commission has
determined not to include the
interpretations in the text of Rule 10b—
BA.

E. Limitation on Displayed Size

As adopted, Rule 10b-6A requires
that, at all times, each passive market
maker's displayed size may not exceed
the SOES mandatory exposure limit #9
for the eligible security, or its remaining
purchasing capacity as set forth in
Section TI1.C. above, whichever is
smaller. The Commission has
determined to adopt this provision as
proposed.

F. Disclosure of Passive Market Making

Because passive market making
represents a significant change in the
level of distribution participant activity
in the market, and bears some
resemblance to stabilization activity, the
Commission believes that disclosure of

49 As discussed in n.33 supra, the SOES
mandatory exposure limit for a security is the
aggregate number of shares of the security equal to
five times the maximum order size for that security.

passive market making is necessary and
appropriate to inform the market of its
potential impact on the price and
volume of eligible securities.

1. Bid Disclosure

Rule 10b—6A, as adopted, requires
that the bid displayed by a passive
market maker be designated as such.%¢
This identification will alert investors
and other market participants that
distribution participants are effecting
passive market making transactions, and
will facilitate surveillance of their
activities. Each passive market maker is
responsible for confirming that its
passive market making bids are
identified properly. One comment
supporting this provision was received.

2. Prospectus Disclosure

The Commission has determined to
require that the following legend be
included on the inside front cover of the
prospectus for any offering in which any
passive market maker intends to enter
bids or effect purchases in any eligible
security:

In connection with this affering, centain
underwriters fand selling group members] or
their affiliates may engage in passive market
making transactions in [identify each class of
securities in which such transactions may be
effected] on NASDAQ in accordance with
Rule 10b~6A under the Securities Exchange
Act of 1934. See "'Plan of Distribution."

The Commission has revised the
language to accommodate commenters’
concerns that the legend as proposed
appeared to require information that
would not be known at the time the
preliminary prospectus is filed. This
legend disclosure requirement is being
adopted as an amendment to Rule
502(d)** of Regulation S-K under the
Securities Act rather than as a part of
Rule 10b—6A. This should facilitate
compliance by preparers of
prospectuses. Similarly, the
Commission is adopting, as an
amendment to Rule 508 52 of Regulation
S-K under the Securities Act, the
requirement that the prospectus contain
a brief description of passive market
making in the "Plan of Distribution”
section. Similar amendments have been
made to Rules 502(d)%3 and 508 ** of
Regulation S—-B under the Securities
Act.

S0 NASDAQ operations will insert a special
Jesignation next to the quotations of a passive
market maker.

%117 CFR 229.502(d).

5217 CFR 229.508.

5317 CFR 228.502(d).

%417 CFR 228.508.
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3, Transaction Disclosure

Paragraph (c)(10) of the proposed rule
would have required a passive market
maker who sells to, or purchases any
eligible security for the account of, any
person to give or send to such person,
at or before the completion of each
transaction, written notice that passive
market making transactions may be or
have been effected. If, however, at or
before the completion of the transaction,
the purchaser received a prospectus,
confirmation, or other writing
containing disclosure similar to that
described in Section IILF.2., then no
other written notice would have been
required to be given to such
purchaser.>®

Commenters arguedrthat investors
would not find transaction notice of
passive market making meaningful and
that, in light of prospectus disclosure,
separate transaction notice would be
unnecessary, One commenter pointed
out that investors currently do not
receive notification when market
makers have to withdraw from the
market in accordance with the
provisions of Rule 10b-6. The
Commission has decided not to require
transaction disclosure for investors who
purchase securities that are the subject
of passive market making. When the
Commission revisits Rule 10b-6A, it
may reconsider whether transaction
disclosure should be required.

G. Notice and Reporting to the NASD

As adopted, Rule 10b—6A requires a
market maker to provide advance
written notification to the NASD of its
intention to engage in passive market
making. The notice must include
information demonstrating that the
security, distribution, and market maker
qualify for passive market making,* In
addition, the new rule requires that a
passive market maker submit to the
NASD information about passive market
making purchases, in such form as the
NASD shall prescribe.

Three commenters provided their
views on the proposed notice and
reporting requirements. One commenter
considered the requirements
unnecessary; another remarked that
while these requirements may be
appropriate, there is no mechanism to
enforce compliance; and a third stated
that the new rule should list the types

%3 This proposed provision was modeled upon
the transaction disclosure requirement in
connection with stabilization activities. See
Proposing Release, 57 FR at 49046.

6 Cf. Schedule D to the NASD By-laws, Part VI,
Section 3, NASD Manual (CCH) § 1820 (requiring
market makers to provide advance notice to the
NASD of their intention to engage in stabilization),

of information to be submitted to the
NASD.

The Commission has determined to
adopt the notice and reporting
reciuirements as proposed. The notice
will ensure that the NASD's
Surveillance Department receives
adequate and timely notification of
market makers’ intentions to engage in
passive market making and thus can
initiate the appropriate surveillance
procedures to monitor the market for the
security that is the subject of the
distribution. The NASD is in a better
position to determine the specific
information that will permit it to
conduct appropriate surveillance. Also,
the information submitted to the NASD
will be useful in the preparation of the
NASD'’s findings and analysis of the
operation of passive market making.

H. Transactions at Prices Resulting
From Unlawful Activity

As adopted, paragraph (d) provides
that no bids or purchases of an eligible
security may be made at a price that the
passive market maker knows or has
reason to know is the result of activity
that is fraudulent, manipulative, or
deceptive under the Exchange Act or
any rule or regulation thereunder.’”
Furthermore, any transactions by a
passive market maker engaged in for the
purpose of creating actual, or apparent,
active trading in or raising the price of
an eligible security will not be within
the provisions of exception (a)(4)(xiv),
which incorporates Rule 10b—6A.%#

I. Surveillance Procedures

The NASD has developed a

comprehensive surveillance plan for

assive market making that includes on-

ine monitoring and a review and
analysis of historical quotation and
trading information, as well as the use
of the NASD'’s existing automated
surveillance reports. The Commission
considers the surveillance plan to be a
critical element of the passive market
making concept, and expects to work
with the NASD during the pilot period
to refine and monitor the surveillance
procedures.

J. Rule Review

The Commission has determined to
adopt Rule 10b—8A as a final rule, but
views the rule to be operational on a
pilot basis. The Commission expects the
NASD to monitor carefully all instances
of passive market making to determine
its impact on the NASDAQ market
during the nine month period following

57.Cf. 17 CFR 240.10b-7(f).

3% See Rule 10b-6(a)(4). Moreover, the general
antifraud and anti-manipulation provisions of the
securities laws continuae to apply.

the effectiveness of Rule 10b—6A, and
shortly thereafter to provide the
Commission with a report about the
rule’s operation during the nine month
period. The Commission believes it
would be appropriate, after some
experience is gained with the operation
of the new rule and the NASD has
submitted sufficient data, to evaluate its
operation. The Commission, therefore,
directs the Division of Market
Regulation to prepare a report
evaluating the effectiveness of the ruls.
The report will be issued within 90 days
after the rule has been fully operative
for nine months, and will be issued for

ublic comment. Once interested parties
gave commented, and the Commission
has made its own evaluation, the
Commission will decide what, if any,
revisions are appropriate.

IV. Final Regulatory Flexibility
Analysis

A final regulatory flexibility analysis
has been prepared regarding the
amendments to Rule 10b—6 and the
adoption of Rule 10b—6A in accordance
with 5 I" ° G, 604. A copy of the
analysis may be obtained by contacting
K. Susan Grafton, Division of Market
Regulation, 450 Fifth Street, NW.,
Washington, DC 20549.

V. Effects on Competition

Section 23(a) of the Exchange Act*’
requires the Commission, in adopting
rules under the Exchange Act, to
consider the anti-competitive effects of
such rules, if any, and to balance any
impact against the regulatory benefits
gained in terms of furthering the
purposes of the Exchange Act, In the
Proposing Release, the Commission
solicited commenters’ views on whether
the proposed rule would result in any
anti-competitive impact, particularly as
the proposed exception is applicable to
a single United States market. Two
exchanges submitted comments
requesting that the Commission
simultaneously promulgate a rule that
would permit specialists affiliated with
distribution participants to continue to
make markets during the cooling-off
periods of Rule 10b-8. In particular, the
New York Stock Exchange, Inc.
(“NYSE"), noting that passive market
making does not apply to the NYSE's
market structure and its specialist
system, proposed that a specialist
organization that is an affiliated
purchaser of a distribution participant
and that has obtained exem£tive relief
pursuant to NYSE Rule 98 % be entitled

%15 U.S.C. 78wfa)(2).
%“Rule 98, Restrictions on Approved Persons
Associated with a Specialist's Member
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to a total exemption from Rule 10b—6
under certain specified conditions.
These conditions would be premised on
a specialist meeting its market making
obligations, the existence of effective
transaction monitoring by the specialist,
and effective specialist surveillance by
the NYSE. In contrast, two commenters
stated that it was unnecessary to

provide relief to exchange specialists.

The Commission has determined that
exception (a)(4)(xiv) of Rule 10b—6 and
Rule 10b—6A, as adopted, will not
impose any significant burden on
competition not necessary or
appropriate in furtherance of the
Exchange Act. Transactions on an
exchange are not affected by the
pendency of a distribution in the way
that over-the-counter transactions are.
The principal market makers in a
NASDAQ security often will be chosen
by the issuer as underwriters for the
distribution. Rule 10b—6 requires such
market makers to withdraw from the
market at the commencement of the
cooling-off period unless an exception is
available. Such withdrawal can affect
the depth and liquidity for the security,
and the 30% Syndicate Test is designed
to limit passive market making to those
situations where these effects are likely
to be significant. In contrast, exchange
specialists do not participate in
distributions. Rule 10b—6 requires the
specialist to suspend its specialist
activities, however, when an affiliate is
a distribution participant. In such
situations, exchange rules provide for a
transfer of the specialist “book," ¢! and
the continuation of specialist functions.

The limitations on market making
activity contained in Rule 10b—6A are
not compatible with the obligations
imposed on specialists to maintain
orderly markets,®? and the exchanges
have not suggested that passive market
making would work in that context.
Instead, the exchanges have suggested a
different construct for Rule 10b—-6 relief
for specialists. The Commission
recognizes that “‘passing the book”
causes some degree of disruption to
specialist activity, and exemptions from
Rule 10b—8 have been granted in

Organization, NYSE Guide (CCH) § 2098. Rule 98
provides relief for entities in & control relationship
with a specialist organization from other NYSE rule
restrictions that otherwise would be applicable to
such entities’ transactions in securities in which the
specialist organization is registered, or to business
tansactions with the issuers of such securities.

' See NYSE Rules 104.15, 104.17, 106A, and
460.20, NYSE Guide (CCH) Y32104.15, 2104.17,
2106A, and 2460.20; Amex Rules 172 and 173,
Amex Guide (CCH) 199312 and 9313.

"“See NYSE Ruie 104, NYSE Guide (CCH) §2104;
‘mex Rule 170, Amex Guide (CCH) §9310.

appropriate circumstances.®® As part of
the Commission’s ongoing review of
Rule 10b-86, its staff is evaluating the
appropriatenass of broader relief for
exchange specialists.

VL. Statutory Basis and Text of Rule
Amendments

Rule 10b—6A and the amendments to
Rule 10b—6 are adopted under the
Exchange Act, 15 U.S.C. 78a et seq., and
particularly Sections 2, 3, 9(a)(6), 10(a),
10(b), 15(c)(2), and 23(a) of the
Exchange Act, 15 U.S.C. 78b, 78c,
78i(a)(6), 78j(a), 78j(b), 780(c)(2), and
78w(a). The amendments to Items 502
and 508 of subpart 228.500 and Items
502 and 508 of subpart 229,500 are
adopted under the Securities Act, 15
U.S.C. 77 et seq.

List of Subjects in 17 CFR Parts 228,
229, and 240

Broker-dealers, Fraud, Issuers,
Reporting and recordkeeping
requirements, Securities.

For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 228—INTEGRATED
DISCLOSURE SYSTEM FOR SMALL
BUSINESS ISSUERS

1. The authority citation for part 228
continues to read as follows:

Authority: 15 U.S.C. 77e, 771, 778, 77h, 77},
77k, 77s, 77aa(25), 77aa(26), 77ddd, 77eee,
77ggg, 77hhh, 77jjj, 77nnn, 77sss, 781, 78m,
78n, 780, 78w, 78ll, 80a—8, 80a-29, 80a-30,
80a-37, 80b—11, unless otherwise noted.

2. In § 228.502 paragraph (d) is
redesignated as follows:

Old paragraph New paragraph

(d) heading (d)(1)

(@)(1)(i)
(d)(1)(i)
(d)(3) introductory | (d)(1)(iii) introductory text
text.

(d)((a)) () through (d)(1)tiii) (A) through (E)
v).

3. Section 228,502 is further amended
by adding new paragraph (d}(2) as
follows:

§228.502 (ltem 502) Inside front and
outside back cover pages of prospectus.
- - * * Ll

(d)(1) Stabilization. * * *

(2) Passive market making. Include

- the following statement, if true:

%3See, e.g., Letter regarding Application of Rules
10b-6 and 10b-13 to Specialists Affiliated with
NYSE Member Firms {September 15, 1992) [1992]
Fod. Sec. L. Rap. {CCH) 176,279.

IN CONNECTION WITH THIS
OFFERING, CERTAIN
UNDERWRITERS [AND SELLING
GROUP MEMBERS] MAY ENGAGE IN
PASSIVE MARKET MAKING
TRANSACTIONS IN THE [IDENTIFY
EACH CLASS OF SECURITIES IN
WHICH SUCH TRANSACTIONS MAY
BE EFFECTED] ON NASDAQ IN
ACCORDANCE WITH RULE 10b-6A
UNDER THE SECURITIES EXCHANGE
ACT OF 1934. SEE “PLAN OF
DISTRIBUTION.”

-~ L - - -

4. Section 228.508 is amended by
adding paragraph (i) to read as follows:

§228.508 (Item 508) Plan of distribution.

L4 - L - -

(i) Passive market making. If the
underwriters or any selling group
members intend to engage in passive
market making transactions as permitted
by § 240.10b—6A of this chapter,
indicate such intention and briefly
describe passive market making.

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

5. The general authority citation for
part 229 continues to read in part as
follows:

Authority: 15 U.S.C. 77e, 771, 778, 77h, 77j.
77k, 77s, 77aa(25), 77aa(26), 77ddd, 77eee,
77888, 77hhh, 77iii, 77jjj, 77nnn, 77sss, 78c,
78i, 78], 781, 78m, 78n, 780, 78w, 7811(d), 79e,
79n, 79t, 80a-8, 80a-29, 80a-30, 80a-37,
80b-11, unless otherwise noted.

* L L L -

6. In § 229.502 paragraph (d) is
redesignated as follows:

New paragraph

(d)(1)

(A1)

(d)(1)(ii)

(d)(1)(iil) introductory
text

(d)(1)(ii)(A) through
(E)

Oid paragraph

(d) heading ..

(d)(1)

(d)(2)

(d)(3) introductory text

(d)(3)(i) through (v) ...

7. Section 229.502 is further amended
by adding new paragraph (d)(2) as
follows:

§225.502 (ltem 502) Inside front and
outside back cover.

Pages of Prospectus
- - - - -

(d)(1) Stabilization. * * *

(2) Passive Market Making. If the
registrant or any of the underwriters
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knows or has reason to believe that
there is an intention to engage in
passive market making transactions in
compliance with § 240.10b—6A of this
chapter, set forth a statement in
substantially the following form, subject
to appropriate modification where
circumstances require. Such statement
shall be in capital letters, printed in
boldface roman type at least as large as
ten-point modern type and at least two
points leaded:

IN CONNECTION WITH THIS
OFFERING, CERTAIN
UNDERWRITERS [AND SELLING
GROUP MEMBERS] MAY ENGAGE IN
PASSIVE MARKET MAKING
TRANSACTIONS IN THE [IDENTIFY
EACH CLASS OF SECURITIES IN
WHICH SUCH TRANSACTIONS MAY
BE EFFECTED] ON NASDAQ IN
ACCORDANCE WITH RULE 10b-6A
UNDER THE SECURITIES EXCHANGE
ACT OF 1934. SEE “PLAN OF
DISTRIBUTION.”

- - - - ~

8. Section 229.508 is amended by
adding paragraph (k) to read as follows:

§229.508 (item 508) Plan of distribution.

L4 - - - -

(k) Passive market making. If the
underwriters or any selling group
members intend to engage in passive
market making transactions as permitted
by § 240.10b-6A of this chapter,
indicate such intention and briefly
describe passive market making.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

9. The authority citation for part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77¢, 77d, 778, 77j,
77s, 77eee, 77ggg, 77nnn, 77sss, 77ttt, 78¢c,
78d, 78i, 78j, 781, 78m, 78n, 780, 78p, 78s,
78w, 78x, 781I(d), 79q, 79t, 80a-20, 80a-23,
80a-29, 80a-37, 80b-3, 80b—4 and 80b-11,
unless otherwise noted.

- - L - »

10. Section 240.10b—6 is amended by
removing the ", at the end of paragraph
(a)(4)(xiii) and replacing it with a *; or"
and adding paragraph (a)(4)(xiv) to read
as follows:

§240.10b—6 Prohibitions against trading
by persons interested in a distribution.

(a) * * *

(4) \ A At 4

(xiv) Market making transactions
complying with § 240.10b—6A.

11. Section 240.10b—6A is added to
read as follows:

§240.10b—6A Passive market making.

(a) Scope of section. This section
permits broker-dealers to engage in
market making transactions in eligible
securities without being in viclation of
the provisions of § 240.10b-8.

(b) Definitions. Unless the context
otherwise requires, all terms used in
this section shall have the same
meaning as in the Act and § 240.10b-6
thereunder. In addition, unless the
context otherwise requires, the
following definitions shall apply:

(1) The term ADTV means the average
daily trading volume in an eligible
security during the reference period, as
obtained from the NASD. If a passive
market maker excludes SOES volume
from the calculation of its net purchases
as defined in paragraph (b)(8) of this
section, then SOES volume also must be
excluded in dstermining the market
maker’'s ADTV. :

(2) The term 30% ADTV Limit means
30 percent of the market maker's ADTV,

(3) The term eligible security means a
NASDAQ security that:

(i) Is the subject of a firm
commitment, fixed price offering
registered under the Securities Act of
1933 or is a related security;

(i1) Has 8 minimum price of five
dollars per share and a minimum pukic
float of 400,000 shares, as computed in
accordance with § 240.10b-6(c)(7); and

(iii) Has NASDAQ market makers that
are underwriters or prospective
underwriters, or affiliated purchasers of
underwriters or prospective
underwriters, that account for at least
30% of the total trading volume in such
security, as reported to the NASD for the
reference period.

(4) The term independent bid means
a bid for a security displayed on
NASDAQ by a market maker who is not
participating in the distribution of that
security or a related security, and is not
an affiliated purchaser of such a
participating market maker.

(5) The term NASD means the
National Association of Securities
Dealers, Inc.

(6) The term NASDAQ means the
NASDAQ system as defined in
§ 240.11Ac1-2(a)(3).

(7) The term NASDAQ security means
a security that is authorized for
quotation on NASDAQ, and such
authorization is not suspended,
terminated, or prohibited.

(8) The term net purchases means the
amount by which a passive market
maker’s purchases exceed its sales. A
passive market maker's SOES purchases
and sales may be excluded from the
calculation of net purchases if the
adjustments to ADTV are made as

required by paragraph (b)(1) of this
section.

(9) The term passive market maker
means a market maker that effects
transactions in accordance with the
provisions of paragraph (c) of this
section.

(10) The term qualifying period means
the period from the time that a passive
market maker would otherwise be
prohibited from effecting transactions in
an eligible security under the terms of
§ 240.10b-6(a)(4)(>d)(A), until the earlier
of the time of commencement of offers
or sales of the eligible security to be
distributed or the time at which a
stabilizing bid for such security is mads
pursuant to § 240.10b-7.

(11) The term reference period means
the two full consecutive calendar
months immediately preceding the date
of filing of the registration statement
under the Securities Act of 1933
pertaining to the security to be
distributed.

(12) The term related security means:

(i) A security of the same class and
series as, or a right to purchase, the
security to be distributed or deemed to
be in distribution; and

(ii) Aany security deemed to be in
distribution pursuant to § 240.10b—6(h).

(13) The term SOES means the
NASD's Small Order Execution System,
as defined in the NASD Rules of
Practice and Procedures for the Small
Order Execution System,

(14) The term SOES mandatory
exposure limit means the aggregate
number of shares of the security equal
to five times the maximum order size for
that security that may be entered into or
exocuted through SOES.

(15) The term transaction means a bid
or a purchase.

(c) Conditions to be met.

(1) General limitations. A passive
market maker must effect all
transactions in the capacity of a
registered market maker on NASDAQ.
Except as provided below, during the
qualifying period, a passive market
maker shall not effect a transaction in an
eligible security at & price that exceeds
the highest independent bid for the
eligible security at the time of the
transaction,

(2) Level of bid. A passive market
maker may display its bid at a price not
in excess of the highest independent bid
for an eligible security.

(3) Requirements to lower the bid. If
all independent bids for an eligible
security are lowered below the passive
market maker's bid, the passive market
maker must lower its bid to a level not
higher than the then highest
independent bid; Except That:
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(i) The passive market maker may
continue to effect purchasss at its bid at
a price exceeding the then highest
independent bid until the passive
market maker purchases an amount of
the :;;gible security that equals or
exceeds the SOES mandatory exposure
limit for that secufity; and

(ii) A passive market maker may
purchase all of the securities that are
part of a single order that, when
executed, results in the SOES
mandatory exposure limit being
equalled or exceeded.

(4) Purchase limitation. On each day
of the qualifying period, a passive
market maker's net purchases shall not
exceed its 30% ADTV Limit; Except
That a passive market maker may
purchase all of the securities that are
part of a single order that, when
executed, results in its 30% ADTV Limit
being equalled or exceeded. If a passive
market maker's net purchases equal or
exceed its 30% ADTV Limit, it shall
immediately withdraw its quotations
from NASDAQ, and it may not effect
any transaction in the eligible security
for the remainder of that day,
irrespective of any additional sales
during that day, unless otherwise
permitted by § 240.10b-6.

(5) Limitation on displayed size. At all
times, the passive market maker’s
displayed bid size may not exceed the
smaller of the SOES mandatory
exposure limit for the eligible security,
or the passive market maker’s remaining
purchasing capacity under paragraph
(c)(4) of this section.

(6) Identification of a passive market
making bid. The bid displayed by a
passive market maker shall be
designated as such.

(7) Notification and reporting to the
NASD. A passive market maker shall
notify the NASD in writing in advance
of its intention to engage in passive
market making. A passive market maker
shall submit to the NASD information
regarding passive market making
purchases in such form as the NASD
shall prescribe.

(8) Prospectus disclosure, The
prospectus for any offering in which any
passive market maker intends to effect
transactions in any eligible security
shall contain the information required
in §§228.502, 228.508, 229.502 and
229.508 of this chapter.

(d) Transactions at prices resulting
from unlawful activity. No transaction
shall be made at a price which the
passive market maker knows or has
reason to know is the result of activity
which is fraudulent, manipulative, or
deceptive under the Act or any rule or
regulation thereunder.

Dated: April 8, 1993

By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-8710 Filed 4-14-93; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RMS1-8-902; Order No. 539~
8]

Qualifying Certain Tight Fermation Gas
for Tax Credit

Issued April 9, 1993.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order Granting Requests for
Extensions,

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
issuing an order which grants the
requests of jurisdictional agencies to
extend the deadline for receipt by the
Commission of notices of Natural Gas
Policy Act (NGPA) category
determinations. The Commission
granted the requests because of the large
volume of applications filed and
because the specific requests have
demonstrated good cause for the
extensions.

DATES: The deadline for receipt by the
Commission of NGPA category
determinations by the specific agencies
mentioned is extended from September
30, 1993, to no later than April 30, 1994.

ADDRESSES: Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
Jacob Silverman, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE 20426, Washington, DC 20426; (202)
208-2078.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in room 3104, 941 North Capitol Street,
NE., Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a

modem by dialing (202) 208-1397, To
access CIPS, set your communications
software to use 300,1200, or 2400 bps,
full duplex, no parity, 8 data bits, and

1 stop bit. CIPS can also be accessed at
9600 bps by dialing (202) 208-1781. The
full text of this rule will be available on
CIPS for 30 days from the date of
issuance. The complete text on diskette
in WordPerfect format may also be
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation, also located in room 3104,
941 North Capitol Street, NE.,
Washington, DC 20426.

Before Commissioners: Elizabeth Anne
Moler, Chair; Jerry J. Langdon, and Branko
Terzic,

In Order No. 539-A,* the Commission
extended the deadline for the
Comrnission to receive jurisdictional
agencies’ well category determinations
until September 30, 1993. Citing a need
for sufficient time to process the large
volume of timely filed applications, a
number of jurisdictional agencies now
request a further extension of the
September 30, 1993 deadline. For the
reasons set forth, the Commission will
grant the requests, but limited to no
more than seven additional months,
until April 30, 1994.

Background

On April 9, 1992, the Commission
issued Order No. 539 2 which amended
the Commission's tight formation
regulations to conform to the provisions
of the Revenue Reconciliation Act of
1990.2 The order also clarified the
procedures that the Commission would
follow in light of the repeal, as of
January 1, 1993, by the Natural Gas
Wellhead Decontrol Act of 1989
{Decontrol Act),* of the Commission's
authority to review jurisdictional agency
NGPA category determinations. The
order provided that the Commission
would continue to process notices of
well category determinations it received
by June 30, 1993, for applications filed
by December 31, 1992, Order No. 539—
A, extended the deadline for the
Commission to receive well category
determinations from jurisdictional
agencies for three months, until
September 30, 1993,

157 FR 31123 (July 14, 1992), FERC Statutes &
Regulations §30,947.

257 FR 13008 (April 15, 1992), FERC Statutes &
Regulations § 30,940.

3 Public Law 101-58, § 11501, 104 Stat. 1388~
1479 (1990).

4 Public Law 101-60, 103 Stat. 157 (1989).




