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applications filed in response to “filing 
windows“ established by the 
Commission. The address for the 
submission of filings will be established 
in the Public Notice announcing the 
filing dates. In all other cases, 
applications and filings submitted by 
mail should be sent to the addresses 
listed in the appropriate fee rules:
Section 1.1102 for Private Radio 
Services and Radio Operator 
Examinations: § 1.1103 for Equipment 
Approvals, Experimental Radio 
Applications and Ship Inspections;
§ 1.104 for Mass Media Services; and 
§1.105 for Common Carrier Services.
* * * * *

8. Section 0.406 is amended by 
revising the first four sentences of 
paragraph (b) introductory to read as 
follows:

0.406 The rules and regulations.
* *  ft ft ft

(b) Contents. Parts 0-19 of the rules 
have been reserved for provisions of a 
general nature. Parts 20-69 of this 
chapter have been reserved for 
provisions pertaining to common 
carriers. Parts 70-79 have been reserved 
for provisions pertaining to broadcasting 
and cable television. Parts 80-99 of this 
chapter have been reserved for 
provisions pertaining to the Private 
Radio Services. * * *
* * * * *

9. Section 0.453 is amended by 
revising paragraph (1) to read as follows:

§0.453 Public reference room s. 
* * * * *

(1) The Private R adio Bureau 
Reference Room. Commercial radio 
operator application files and all 
authorizations in the Private Radio 
Services and files relating thereto, 
which includes Land Mobile,
Microwave, Aviation, Ground and 
Marine Coast applications. All of these 
materials are available in the 
Commission’s offices in Gettysburg, 
Pennsylvania. See § 0.457(f)(3) of this 
chapter.

10. Section 0.455 is amended by 
removing paragraph (d).

11. Section 0.484 is revised to read as 
follows:

§9.484 Amateur radio operator
examinations.

Generally, examinations for amateur 
radio operation licenses shall be 
administered at locations and times 
specified by volunteer examiners. (See 
§97.509). When the FCC conducts 
examinations for amateur radio operatoi 
licenses, they shall take place at 
jocations and times designated by the

PART 1— PRACTICE AND 
PROCEDURE

1. The authority citation for part 1 
continues to read as follows:

Authority: Secs. 4, 303 ,48  Stat. 1066,
1082, as amended; 47 U.S.C 154, 303; 
Implement, 5 U.S.C. 552, unless otherwise 
noted.

2. Section 1.61 is amended by revising 
paragraphs (a), (b), (c) and (f) to read as 
follows:

§ 1.61 Procedure« for handling 
applications requiring special aeronautical 
study.

(a) Antenna surveys are conducted by 
the Licensing Division of the Private 
Radio Bureau.

(b) Each operating bureau or office 
examines the applications for which it 
~is responsible to ascertain whether or 
not antenna consideration is required. If 
such consideration is required, the 
antenna data is furnished to the 
Licensing Division.

(c) The Licensing Division then 
ascertains whether the applicant is 
required to submit a “Notice of 
Proposed Construction or Alteration” 
(FAA Form 7460—1) to the Federal 
Aviation Administration.
*  ft ft ft ■ ft

(f) Upon receipt from the Federal 
Aviation Administration approving a 
proposed antenna, the Licensing 
Division prescribes antenna tower 
painting and lighting specifications or 
other conditions in accordance with the 
provisions of part 17 of this chapter and 
forwards this information to the 
originating bureau or office. If the 
proposed tower is disapproved, a report 
of the disapproval is forwarded to the 
originating bureau or office.
*  *  *  *  *

3. Section 1.83 is amended by revising 
paragraph (b) to read as follows:

§ 1.83 Applications for radio operator 
licenses.
*  *  *  *  *

(b) Application filing procedures for 
commercial radio operator licenses are 
set forth in part 13 of this chapter. 
Detailed information about application 
forms, filing procedures, and where to 
file applications for commercial radio 
operator licenses is contained in the 
bulletin “Commercial Radio Operator 
Licenses and Permits.” This bulletin is 
available from the Private Radio Bureau, 
Licensing Division, Consumer 
Assistance Branch, 1270 Fairfield Road, 
Gettysburg, PA 17325-7245.

4. Section 1.85 is amended by revising 
the first five sentences to read as 
follows:

f  1.85 Suspension of operator licenses.
Whenever grounds exist for 

suspension of an operator license, as 
provided in section 303(m) of the 
Communications Act, the Chief of the 
Private Radio Bureau, with respect to 
amateur and commercial radio operator 
licenses, may issue an order suspending 
the operator license. No order of 
suspension of any operator’s license 
shall take effect until 15 days’ notice in 
writing of the cause for the proposed 
suspension has been given to the 
operator licensee, who may make 
written application to the Commission 
at any time within the said 15 days for 
a hearing upon such order. The notice 
to the operator licensee shall not be 
effective until actually received by him, 
and from that time he shall have 15 days 
in which to mail the said application. In 
the event that physical conditions 
prevent mailing of the application 
before the expiration of the 15-day 
period, the application shall then be 
mailed as soon as possible thereafter, 
accompanied by a satisfactory 
explanation of the delay. Upon receipt 
by the Commission of such application 
for hearing, said order of suspension 
shall be designated for hearing by the 
Chief, Private Radio Bureau and said 
suspension shall be held in abeyance 
until the conclusion of the hearing.
ft ft ft

5. Section 1.901 is revised to read as 
follows:

$1.901 Scops.
In the case of any conflict between the 

rules set forth iq jh is subpart and the 
rules set forth in part 13 or the rules set 
forth for specific services in parts 80 
through 99, the rules in this subpart 
shall govern.
[FR  Doc. 9 3 - 5 2 8 5  Filed  3 - 8 - 9 3 ;  8 :4 5  am i
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Federal Motor Vehicle Safety 
Standards; Windshield Wiping and 
Washing Systems

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule.

SUMMARY: This final rule amends 
Standard No. 104, W indshield Wiping
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and Washing Systems, to substitute Ora 
term “seating reference point” for the 
term “manikin H point with seat in 
rearmost position" wherever that term 
appears in any SAE Standard or 
Recommended Practice as those SAE 
documents are incorporated by 
reference in the standard. As currently 
written, die Standard already substitutes 
the term “seating reference point” for 
the terms “manikin H point” and “H .. 
point.**
DATES: E ffective D ate: The amendments 
become effective Aprils, 1993.

Petitions fo r  reconsideration: Any 
petitions for reconsideration of this rule 
must be received by NHTSA no later 
than April 8,1993.
ADDRESSES: Any petition for 
reconsideration should refer to the 
docket and notice number set forth in 
the heading of this notice and be 
submitted to*. Administrator, NHTSA, 
400 Seventh Street SW., Washington,
DC 20590.
FOR FURTHER INFORMATION CONTACT:
Mr. Jfere Mediin, Crash Avoidance 
Division, N RM -ll, room 5307, NHTSA, 
400 Seventh Street, SW., Washington, 
D.C. 20590 {202—366-5276). 
SUPPLEMENTARY INFORMATION: Standard 
No. 104, W indshield Wiping an d  
Washing Systems, specifies 
requirements for windshield wiping and 
washing systems. Standard No. 104 
references several SAE Recommended 
Practices and Standards. In particular, 
the standard references Figure 1 of SAE 
J903a to establish the minimum 
windshield area(s) which must be 
wiped or washed to meet the standard's 
requirements. Standard No. 103, 
W indshield Defrosting an d  Defogging 
Systems, references this section of 
Standard No. 104 in establishing the 
minimum windshield area(s) which 
must be defrosted or defogged. These 
minimum areas are determined using 
the location of the “seating reference 
point.”

A final rule published concurrently 
with this proposal amended the 
definition of “seating reference point" 
(SgRP). (56 FR 38084, August 12,1991) 
"Seating reference point” identifies a 
single adjustment point for each seating 
position. The seating reference point for 
a particular seating position hi a vehicle 
is used to determine whether that 
vehicle complies with requirements set 
forth in several of the safety standards. 
The final rule made it clear ln the 
definition that SgRP is not necessarily 
the absolute rearmost point to which a 
seat can be adjusted.

In response to a comment by General 
Motors to the rutamakiag about seating 
reference points, NHTSA Issued a notice

of proposed rulemaking to amend the 
definition for seating reference point hi 
Standard No. 104. (56 FR 38099, August 
12,1991). The agency believed that the 
proposal was necessary to eliminate 
potentially contradictory references 
relative to the definition for seating 
reference point in Standard No. 104, 
and by reference Standard No. 103. To 
avoid confusion, the agency proposed 
amending Standard No. 104 so that 
“seating reference point” would be 
substituted for the terms “manikin H 
point,” “manikin H point with seat in 
rearmost position” and “H point.” The 
agency believed that this amendment 
would prevent the change in the SgRP 
definition from changing the areas of« 
vehicle subject to Standards No. 103 
and 104. Tim agency believed that the 
amendment would not afreet the safety 
benefits provided by either standard. 
The agency further believed that the 
proposal would not result in any change 
in cost for manufacturers since it is 
consistent with industry practice.

In response to theNIRM, the agency 
received comments from General 
Motors, Ford, and Chrysler. The 
commenters supported the proposal, 
stating that the amendments would 
clarify the provision and eliminate 
potentially contradictory phrases in the 
referenced SAE standards.

Based on the reasons set forth in jh e  
NPRM and the comments which agreed 
with the proposal, NHTSA has derided 
to amend Standard No. 104, as 
proposed. Specifically, Standard No.
194 is amended by substituting the term 
"seating reference point” for the terms 
“manikin H point,” “maintain H point 
with seat hi rearmost position," end “H 
point.”

This final rule will not have any 
retroactive effect Under section 103(d) 
of The National Traffic and Motor 
Vehicle Safety Act (IS  U.S.C. 1392(d)), 
whenever a Federal m otor vehicle safety 
standard is in effect, a state may not 
adopt or maintain a safety standard 
applicable to the same aspect of 
performance which is not identical to 
the Federal standard. Section 105 of the 
Act (15 U.S.C. 1394) sets forth a 
procedure for judicial review of final 
rules establishing, amending or revoking 
Federal motor vehicle safety standards. 
That section does not require 
submission of a petition for 
reconskteration or other administrative 
proceedings before parties may file suit 
in court.
Effective Date

Because the amendment clarifies a 
tana and imposes no additional harden 
on any party, it is hereby found that 
good cause is shown for an effective

date earlier than 180 days after issuance 
of the final rule, and the final rule is 
effective 38 days after its publication in 
ti>e Federal Register.
Rulemaking Analyses and Notices
Executive O rder12291 (Federal 
Regulation) and DOT Regulatory 
P olicies an d  Procedures

NHTSA has examined the impact of 
this rulemaking action and determined 
that it is neither major within the 
meaning of Executive Order 12291, nor 
“significant” within the meaning of the 
Department of Transportation's 
regulatory policies and procedures. The 
agency believes that this amendment 
prevents the change in the SgRP 
definition from changing the areas of« 
vehicle subject to Standards No. 103 
and 104. The agency further be&eves 
that the amendment will not result in 
any increased or decreased cost for 
manufacturers, since it is consistent 
with industry practice.
Regulatory F lexibility Act

NHTSA has also considered the 
impacts of this rulemaking undo* ths 
Regulatory Flexibility Act. I hereby 
certify that this rule will not have a 
significant economic impact cm a 
substantial number of small entities. To 
the extent that any vehicle 
manufacturers qualify as small entities, 
their number would not be substantial 
In any event, the agency does not 
anticipate any economic impacts from 
this rule, as explained above. 
Accordingly, this new definition will 
not affect the purchase price of new 
motor vehicles purchased by small 
organizations and small governmental
units.
N ational Environm ental Policy Act

NHTSA has also analysed this 
rulemaking under the National 
Environmental Policy Act and 
determined that it will not have a 
significant impact on the human 
environment.
Executive Order 12612 (Federalism )

Finally, NHTSA has analyzed this 
rulemaking in accordance with the 
principles and criteria contained in 
Executive Order 12612, and has 
determined that this rule would not 
have significant Federalism 
implications to warrant the preparation 
of a Federalism Assessment
List o f Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor 
vehicles.

In consideration of the fcssgoing, P8*1 
571 of title 49 of the Code of Federal 
Regulations is amended as follows;
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PART 571— {AMENDED]

1. The authority rftirtion fto part 571 
continuesto readasfollows:

Authority: 15  U .S .C . 1 3 9 2 ,1 4 0 1 ,1 4 0 3 ,
1407; delegation of authority at 49 CFR l^U 
and 501.4.

$571,104 [A m ended]

2. hi S3, § 571.104; the definition for 
“seating reference point" is revised to 
read as follows:

$571,104 Standard No. 104; Windshield 
wiping and washing system s.
* * * * «.

S 3 .  Definitions. The term  seating  
referencepoint issubstituted for the 
terms m anikin H point, m anikin H  point 
with seat in rearm ost position  and H  
point wherever any of these terms 
appear in any SAE Standard or SAE 
Recommended Practice referred to in. 
this standard.
* * * * * ■ ■

Issued on: March 2,1993.
Howard M . Sm oikin ,
Executive Director.
[FR Doc. 9 3 -5 1 2 5  F iled  3 - 8 - 9 3 ;  8 :4 5  am ). 
SLUNG COW  49W-69-M

49 CFR Part 571

R1N2127-AE35

[Docket Ho. 9 2 -1 5 ; Notice 2]

Federal Motor Vehicle Safety 
Standards Lamps, Reflective Devices, 
end Associated Equipment

AGENCY: National Highway Traffic 
Safety Administration, NHTSA (DOT). 
ACTION: Final rule;

SUMMARY: This notice amends Federal! 
Motor Vehicle Safety Standard No. 108 
to delete the requirement, for a 
minimum 4-inch edge to edge 
separation distance between amber 
motorcycle turn signals and stop or 
taillamps.

This action is taken* pursuant to a 
petition from the Motorcycle Industry 
Council. It will allow the use of designs 
permissible elsewhere. 
effective DATE: The effective date of the 
rule is April 18,1993.
ADDRESSES: Petitions for reconsideration 
m the final rule must be received not 
ater than 30 days after publication of 

jms notice. Petitions should refer to 
Jkxket 92-15; Notice 2, be addressed to 

0 Administrator, and be submitted to: 
Jacket Section, room 5109, 400 Seventh 
j*reet, SW., Washington, DC 2059a 
uocket hours are from 9:30 a.m. to 4 
pm.

FOR FURTHER INFORMATION CONTACT: 
Kenneth Hardie, Office of Rulemaking, 
202—388-8987:
SUPPLEMENTARY INFORMATION: This 
notice amends the motorcycle turn 
signal lamp spacing requirements of 
Federal Motor Vehicle Safety Standard 
No, 108Lam ps, R eflective D evices, and  
A ssociated Equipm ent to adopt! 
Alternative 1 proposed an April 28, 
1992 (57 F R 17871),

Table III o f Standard No. 108 requires 
a motorcycle to be equipped with at 
least one stop lamp and one taiilamp. 
Table IV requires that if a single lamp 
is used, it must be mounted on the 
motorcycle's vertical centerline. Table 
IV also requires that there be a 
minimum edge to edge separation 
distance of 4 inches between motorcycle 
turn signal lamps and a single tailor; 
stop lamp. However, the agency has 
interpreted the minimum separation 
requirement as inapplicable when two 
stop lamps and/or taillamps are used, 
symmetrically disposed around the 
vertical centerline.

The Motorcycle Industry Council 
(MIC) petitioned "to remove the 
requirement for a (4) inch minimum 
edge to edge separation distance 
* * * ."  MIC argued that the present 
requirement is, in effect, design 
restrictive, prohibiting use of lamp 
designs employed elsewhere in the 
world. MIC stated that these 
interpretations preclude the installation 
of a modular unit such as a center 
mounted tail/stop lamp with adjacent 
turn signals, or integration of the rear 
lamps into the body panel design, The 
4-inch requirement also limits die 
practical size of the tail/stop lamp; with 
the effect of limiting nightime rear 
conspicuity, MIC noted that these 
configurations are allowed worldwide, 
except in the U.S. and Canada. It stated 
that in Canada, rulemaking has been 
initiated to eliminate the 4-incht spacing 
requirement. Canada’s rationale for its 
approval is that the current 4-inch 
spacing limitation effectively prevents 
the use of integrated rear lamp 
assemblies which would contain larger 
tail and stop lamps, thereby improving 
the rear conspicuity of the motorcycle. 
Canada also commented that experience 
with passenger cars had shown that 
adjacent turn signals and tail/stop lamps 
are easily perceptible.

NHTSA granted MIC's petition, noting 
that an amendment of the nature 
requested would allow the use of 
designs in use elsewhere, thus no longer 
requiring a specialized design, at extra 
cost, for the U.S. MIC also commented 
that, for harmonization purposes, 
current motorcycles are equipped with

amber rear turn signal lamps: Further, a 
motorcycle fitted with afober rear turn 
signal lamps adjacent to 4 single 
centered red lamp would remain subject 
to the 9-inch spacing requirement. Thus, 
a final rule would not reduce the 
existing levelof safety,

NHTSA tentatively agreed that the 
signals from a motorcycle fitted with 
amber rear turn signal lamps adjacent to 
a single, centered red tail/stop lamp 
would be easily interpreted by following 
vehicles. The agency agreed further that 
such a configuration would not likely 
degrade the existing safety of the; 
vehicle. The agency viewed such an 
amendment! as consistent with its policy 
to remove design restrictions not needed 
for safety, and with the policyof 
international harmonization.

However, MiG’s request and comment 
left NHTSA unsure whether MIG was 
requesting the limitation of the; 
requirement as it applies to amber turn 
signal lamps only, or the total 
elimination of the requirement, 
regardless of the color. NHTSA therefore 
decided to evaluate each.altamative, 
and tentatively concluded that the 
deletion of the 4-inch spacing 
requirement for amber, turn signal lamps 
ought not to have a negative effect upon 
safety. However, NHTSA also, 
tentatively concluded that the 4-inch 
spacing requirement should be 
maintained for red turn signal lamps 
when the stop/taillamp are mounted an 
the vertical centerline. Maintaining the 
existing requirement of more than 20 
years standing would ensure that there 
is no masking of the li^bt from one red 
lamp by the light from another, 
impairing the information that each 
seeks to impart.

However, there was an alternative that 
interested NHTSA: Eliminating both the 
4-inch spacing requirement and the use 
of red as a permissible alternative to 
amber for rear motorcycle turn signal 
lamps. It appeared that none of the MIC 
member companies manufactured 
motorcycles with red rear turn signal 
lamps. Nor does Harley-Davidson, a 
non-MIC company. The use of amber is 
mandated in Europe. Therefore, as 
Alternative 2, NHTSA proposed an 
amendment of Table III to specify only 
amber, and of Table IV to specify only 
amber and to remove the 4-inch limit.

There were four commenters on the 
proposal: MIG, American Honda Motor 
Co., Inc., American Suzuki Motor Corp., 
and Yamaha Motor Corp. USA. All 
commenters supported Alternative 1:
The elimination of the 4-inch spacing 
requirement when amber him signal 
lamps are used, and continuation of the 
requirement when red turn signal lamps 
are used with a single centered stop/
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taillamp. Suzuki commented that there 
was a possibility that there could be 
future regulatory changes elsewhere in 
the world which would make red turn 
signal lamps a desirable option. 
Accordingly, it saw no benefit in 
eliminating the option, as proposed in 
Alternative 2.

NHTSA concurs in this 
recommendation. Although there is no 
apparent use of red rear motorcycle turn 
signals at present, maintaining the 
option affords greater design freedom to 
manufacturers. Accordingly, NHTSA is 
adopting Alternative 1 as proposed.

This final rule does not have any 
retroactive effect. Under section 103(d) 
of the National Traffic and Motor 
Vehicle Safety Act (15 U.S.C. 1392(d)), 
whenever a Federal motor vehicle safety 
standard is in effect, a state may not 
adopt or maintain a safety standard 
applicable to the same aspect of 
performance which is not identical to 
the Federal standard. Section 105 of the 
Act (15 U.S.C 1394) sets forth a 
procedure for judicial review of final 
rules establishing, amending or revoking 
Federal motor vehicle safety standards. 
That section does not require 
submission of a petition for 
reconsideration or other administrative 
proceedings before parties may file suit 
in court.
Effective Date

Because the amendment relieves a 
restriction and creates no additional 
burden upon any regulated party, it is 
found that good cause is shown for an 
effective date earlier than 180 days after 
issuance of the final rule. Accordingly, 
the effective date is 30 days after 
publication of the final rule in the 
Federal Register.
Rulemaking Analyses
Executive Order 12291 (Federal 
Regulation) and DOT Regulatory 
Policies and Procedures

NHTSA has considered the impacts of 
this rulemaking action and has

determined that it is not major within 
the meaning of Executive Order 12291 
“Federal Regulation“, or significant 
under Department of Transportation 
regulatory policies and procedures. 
Providing manufacturers with the 
option of locating amber turn signal 
lamps closer to stop/taillamps mounted 
on the vertical centerline permits either 
modular units equipped with stop, tail 
and turn signal lamps, or integration of 
the rear lamps into the body panel. 
Because of uncertainties regarding the 
designs, savings per vehicle, and the 
number of vehicles that will be 
manufactured to take advantage of the 
relaxation, NHTSA is unable to quantify 
the potential cost reduction associated 
with this rulemaking action. However, 
the design flexibility that the 
amendment affords should yield some 
slight manufacturing cost savings which 
could be passed on to consumers. 
Tooling costs can be reduced for 
modular and integrated rear lighting 
systems. Also, fewer and simpler steps 
in the vehicle assembly process will 
result in reduced labor costs. Finally, 
greater production economies of scale 
can be achieved since regulatory 
requirements will be internationally 
harmonized. *

Regulatory Flexibility Act

The agency has also considered the 
effects of this rulemaking action in 
relation to the Regulatory Flexibility 
Act. For the reasons noted above, I 
certify that this rulemaking action will 
not have a significant economic effect 
upon a substantial number of small 
entities. Motorcycle manufacturers are 
generally not small businesses within 
the meaning of Regulatory Flexibility 
Act. Further, small organizations and 
governmental jurisdictions will not be 
significantly affected as the price of new 
motorcycles will be no more than 
minimally impacted. Accordingly, no 
Regulatory Flexibility Analysis has been 
prepared.

Executive Order 12612 (Federalism )
This action has been analyzed in 

accordance with the principles and 
criteria contained in Executive Order 
12612 “Federalism“. It has been 
determined that the rulemaking action 
does not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.
N ational Environm ental Policy Act

NHTSA has analyzed this rulemaking 
action for purposes of the National 
Environmental Policy Act. The rule will 
not have a significant effect upon the 
environment, as it will not change the 
equipment currently required for 
motorcycles.
List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor 
vehicles.

PART 571— FEDERAL MOTOR 
VEHICLE SA FETY  STANDARDS

In consideration of the foregoing, 49 
CFR part 571 is amended as follows:

1. The authority citation for part 571 
continues to read as follows:

Authority: 15 U.S.C. 1392,1401,1403. 
1407; delegation of authority at 49 CFR 1.50.

§571 .108  [Amended]

2. Section 571.108 is amended as 
follows:

In Table IV, in the entry “Turn signal 
lamps“, the second sentence in the 
second paragraph under the column 
headed “Motorcycles” is revised to 
read: “Minimum edge to edge 
separation distance between lamp and 
tail or stop lamp is 4-inches, when a 
single stop and taillamp is installed on 
the vertical centerline and the turn 
signal lamps are red.“

Issued on March 3 ,1993.
Howard M. Smolkin,
Executive Director.
IFR Doc. 93-5219  Filed 3 -8 -9 3 ; 8:45 ami
BILUNO CODE 4910-59-H
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Proposed Rules

This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested: 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

COMMODITY FUTURES TRADING  
COMMISSION

17 CFR Part 155

Proposed Regulation Prohibiting Dual; 
Trading by Floor Brokers

AGENCY; (Commodity Futures Trading 
Commission.
ACTION: Proposed rule.

SUMMARY: The Commodity Futures 
Trading Commission (“Commission") is
proposing § 155.5, which would 
prohibit dual trading in contract 
markets with average daily trading 
volume equal to or in excess of 8000 
contracts, except to the extent permitted 
by contract market rules made effective 
under section 5a(a)(12) of the 
Commodity Exdiange Act (“Act") and! 
§1.41'. The proposed regulation would' 
permit a contract market to petition the 
Commission for an exemption from the 
dual trading prohibition. The contract 
market would be required to 
demonstrate in its petition that its trade 
monitoring system satisfies specified 
standards, or that there is a substantial 
likelihood that a dual trading 
prohibition would harm the public 
interest in hedging or price basing at the 
contract market and that it will 
implement corrective actions to achieve 
compliance with the specified 
standards. Each contract market that 
meets the average daily volume 
threshold and that is not exempted 
would be required to adopt rules 
pursuant to section 5a(a)(12) ofthe Act 
mjd § 1.41 to prohibit dual trading in 
accordance with the provisions of 
proposed § 155.5. These provisions are 
intended to implement the mandate in 
s^ o n  4 j(a) of the Act as amended by 
section 101 of the Futures Trading 
Practices Act o f1992 (“Futures Trading 
Act").»

’ Pub.L.N«V 102-546» 101,106 StaL 3590 (1992), 
Futures T ra d in g  Act was enacted cm October 

2«. 1992.

DATES: Comments on proposed § 155;5 
mmt be received on or before [insert 
date 60 days a fter  publication]: 
ADDRESSES: Comments should he sent to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, DC 20581.
FOR FURTHER INFORMATION CONTACT: 
De’Ana H. Dow, Special Counsel; or 
Linda Kurjan, Special Counsel; Division 
of Trading and Markets, Commodity 
Futures la d in g  Commission, 2033 K 
Street, NW., Washington, DC 20581. 
Telephone; (202) 254-8955.
SUPPLEMENTARY INFORMATION
I. Background
A. .Dual Trading Studies

Dual trading and its effects have been 
studied extensively by the Commission, 
its staff»,the futures industry and; 
academics for nearly 20 years. The 
Commission’s first extensive study of 
dual trading was completed by the 
Advisory Committee on the Regulations 
of Contract Markets and Self-Regulatory 
Associations (“Advisory Committee"); 
The Advisory Committee’s reports 
issued on December 33,1976» while 
recommending that the Commission 
continue to permit dual trading because., 
the practice provided liquidity and 
promoted expertise among floor brokers, 
concluded that more information was 
needed on the effect of dual trading on 
liquidity.2 The Advisory Committee also 
recommended that a ll contract markets 
he required to promulgate rules to 
protect customers from potential trading 
abuses that may result from dual 
trading.

Similarly, in the Commission’s 1984 
report entitled A Study of the Nature, 
Extent and Effects of Futures Trading by 
Persons Possessing Material Nonpublic 
Information (“Insider Trading Study "); 
the Commission concluded tnat to the 
extent dual trading by floor brokers was 
to be permitted, an improved audit trail 
was needed to ensure that surveillance 
of potential trade practice abuses was 
more effective.3 In implementing the 
Insider Trading Study’s 
recommendation, the Commission

* Advisory Committee, Report of the Chairman of 
the Commodity Futures Trading Commission 
Advisory Committee on Market Regulation at 6-18 
(December 23,1976).

* Commodity Futures Trading Commission, A 
Study o f the Nature, Extent and Effects of Futures 
Trading by PersortS Possessing Material Nonpublic 
Information at 85-108 (September 1984).
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amended its regulations, effective 
October 1,1986, to require that 
exchange audit trails include one- 
minute execution times.4 By July 1988, 
each exchange had implemented a one- 
minute timing system. The Commission 
staff reviewed each exchange’s audit 
trail system as of November 1989, Based 
onits review, the Commission stated 
that it believed that the then-current 
one-minute trade timing systems were 
not capable of detecting all abuses 
related to dud trading.5

A separate study conducted by the 
Division of Economic Analysis ;(?‘EA"), 
Economic Analysis of Dual Trading on 
Commodity/Exchanges (November 1989) 
(“Dual Trading Study"), examined an 
extensive record of trading activity in 
U.S. futuresand option markets.8 EA 
analyzed» among otherthings, whether 
there was statistical support for the 
assertion that dual trading is necessary 
for adequate market liquidity. In this 
regard; EA found that dual traders’ 
performance in providing market 
liquidity is not superior to that of 
exclusive traders and that dual 'trading 
is not a critical ingredient in providing 
liquidity.

EA also concluded; in that study that 
floor members tend to be highly 
specialized and as such are primarily 
engaged in either customer trading or 
personal trading, im , for dual traders 
whose primary business is trading for 
their own accounts, their secondary 
trading (for customers) is relatively 
small. EA further concluded that die 
incidence of dual trading is not higher 
in low volume markets or mors distant 
trading months. In this regard, EA found 
that dual traders are more likely to trade 
in markets which already have 
considerable trading volume.

Finally, EA concluded that dual 
traders do not, on average, secure better 
trade execution prices for their customer 
orders than do exclusive brokers. EA's 
analysis indicated that personal 
trading-*—both dual and non-dual—

4 51 FR 2684 (fannary 21,1986). Prior to this time, 
the Commission had required that trades he timed 
within 30-minute buckets.

5 5 5 F R 1049 (January 11,1990V
4EA reviewed all transactions for IS  complete 

trading days during the fourth quarter of 1988 for 
all commodity exchanges, with the exception of one 
small exchange that could not provide the records 
in machine-readable form. The data set consisted of 
approximately 4.2 million futures transactions and! 
400,000 option transactions.
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facilitates low-cost trade executions for 
customers.7

In 1987, the Chicago Mercantile 
Exchange ("CME”) effectively restricted 
dual trading in its S&P 500 futures 
contract pursuant to its Rule 541 ("Top 
Step Rule").8 CME’s Special Committee 
to Review Trading Practices 
subsequently reviewed the impact of the 
Top Step Rule and, according to a report 
issued in April 1989, found that the rule 
had no appreciable impact on the S&P 
500 futures contract’s average daily 
price range, average daily volume or 
liquidity despite the fact that the 
percentage of dual trading volume fell 
from over 50 percent to approximately 
10 percent under the Top Step Rule.9
B. Trading A buses F acilitated by Dual 
Trading

Commission enforcement actions, 
federal indictments, and plea 
agreements resulting from the joint 
Commission and Federal Bureau of 
Investigation undercover investigation 
of floor trading practices at the CME and 
the Chicago Board of Trade ("CBT") also 
raised concerns about dual trading and 
highlighted the broad scope of dual

7 The Commission is aware of other studies that 
reveal the costs of restricting dual trading. See, e.g., 
Grossman, An Economic Analysis of Dual Trading, 
mimeo, Wharton School of Business, University of 
Pennsylvania (1989) (presenting arguments 
supporting dual trading as a flexible system 
providing increased liquidity and lower order 
execution costs); Fishman and Longstaff, Dual 
Trading in Futures Markets, Journal of Finance 47 - 
(1992) (intending to show theoretically how dual 
trading may enhance price discovery in futures 
markets by finding that dual traders in Chicago 
Board of Trade (“CBT*) soybeans tend to receive 
better prices for customers and appear to be 
superior in their personal trading, as well); Chang, 
Locke and Mann, Dual Trader Business Choices and 
the Effect of CME Rule 552, Commission Working 
Paper 92—16 (1992) (finding that dual traders in 
currency futures at the Chicago Mercantile 
Exchange appeared to suffer significant income 
losses related to the dual traders’ apparent inability 
to increase their customer business or to migrate to 
other trading pits when the dual trading restriction 
in CME Rule 552 was imposed in May 1991 (see 
part I.D. infra)); and Walsh and Dinehart, Dual 
Trading and Futures Market Liquidity: An Analysis 
of Three Chicago Board of Trade Contract Markets, 
Journal of Futures Markets 11 (1991) (finding that 
the activity of dual traders appears to increase 
liquidity in CBT's soybean futures contract market).

nCME*s Top Step Rule limits access to the top 
step of the CME S&P 500 futures pit to brokers who 
do not trade for their own accounts or an account 
in which such brokers have an interest. Since the 
majority of brokerage in the most active month 
occurs or the top step, dual trading effectively is 
prohibited in the most active month, of the S&P 500 
futures contract

9 See CME Special Committeelo Review Trading 
Practices Report to the Board of Governors at 8 
(April 19,1989). The Commission also is aware of 
another study that found that the CME’s Top Step 
Rule has led to decreased liquidity in the S&P 500 
index futures market Smith and Whaley, Assessing 
the Costs of Regulation: The Case of Dual Trading, 
mimeo, Fuqua School of Business, Duke University 
(1991).

trading-related abuses. Although dual 
traders might abuse customer orders 
directly by trading ahead of committing 
other violations of contract market rules 
required under § 155.2, Trading 
Standards for Floor Brokers, the 
indictments and plea agreements 
resulting from that investigation 
described a number of instances in 
which floor brokers committed trading 
abuses that were facilitated by the 
ability to trade in a dual capacity. These 
particular cases include examples of 
indirect abuse by brokers using their 
personal accounts to receive profits 
passed back to the broker through the 
noncompetitive execution of customer 
trades opposite an accommodating 
trader.
1. Indirect Trading Against Customer 
Orders

The most common trading abuse 
reflected in the indictments was indirect 
trading against a customer order. In one 
type of such abuse, the dual-trading 
broker buys (or sells) for the customer 
account opposite the accommodating 
trader, then sells (or buys) the same 
number of contracts for his own account 
opposite the same accommodating
trader. Such a transaction results in the 
broker taking the opposite side of his 
customer’s order and the 
accommodating trader with no position. 
Profits may be passed back to the dual 
trading broker through other illegal
trades. 10
2. Offsetting Customer Orders Illegally

In this violation, a dual-trading floor 
broker crosses customer orders by 
matching or "offsetting" a customer buy 
with a separate customer sell and 
executing them noncompetitively 
opposite an accommodating trader. 
These trades can be arranged to 
facilitate a money pass, such that the 
profits can be passed back to the broker 
through other illegal trades for the 
broker’s personal account.11

1DSee “Plea Agreement,” United States v. Eggum, 
89 CR 666-7 (N.D. 111. Oct. 2.1989). See also  “Plea 
Agreement” U nited States v. Kosar, 89 CR 667-2 
(N.D. 111. Dec. 1,1989); “Plea Agreement” U nited  
States v. Patten, 89 CR 656-10 (N.D. 111. Sept. 7, 
1989); “Plea Agreement,” U nited States v. Skrod zki, 
89 CR 666-12 (N.E. 111. Aug. 25,1989); U nited  
States v. Ashm an, No. 91-2390, slip op. at 6 -8 ,1 3 -  
14 (7th Cir. Oct 30,1992). Similar abuses have been 
found to have been committed in New York 
contract markets. See  Transcript of Plea Allocution. 
U nited States v. City, No. 91 Cr. 605, at 10-16 
(S.D.N.Y. Sept. 4,1991); Transcript of Plea 
Allocution, U nited States v. Benner, No. 91 Cr. 475, 
at 11-17 (S.D.N.Y. Dec. 4,1991).

11 For example, a broker purchases for a customer 
two Japanese yen contracts from a local at a 
designated price of 6874 and simultaneously sells 
two contracts for a customer to the local at a 
designated price of 6872. See  “Plea Agreement,"

3. Misallocating Customer Orders
The indictments and plea agreements 

also describe trades in which dual 
traders misallocated customer orders or 
changed the price on customer orders 
already executed in order to benefit an 
accommodating trader. The 
accommodating trader then passes a 
portion of the profit back to the broker 
through trades for the broker’s personal 
account.12
4. Withholding Customer Orders

Dual traders also withheld customer 
stop orders in order to execute those 
orders noncompetitively with 
accommodating traders often after the 
close of trading. The brokers executed 
the orders at prices calculated to 
provide a profit for accommodating 
traders, part of which again was passed 
back to the broker’s personal account 
through other illegal trades.13
5. Disclosing Customer Orders

The plea agreements do not describe 
specific customer orders disclosed 
illegally. However, they describe the 
practice of "secretly advising a local of 
various customer orders held by the 
broker, thereby enabling the local to 
assume a market position that becomes 
profitable when traded against the 
secretly disclosed customer orders 
* * V *14 The plea agreements indicate 
that dual trading permits the broker who 
disclosed the orders to receive a portion 
of the profits resulting from conversion 
of customer fair market opportunities 
through later trades for the broker’s 
personal trading account.
C. Comm ission's Prior Dual Trading 
Proposal

On January 11,1990, the Commission 
published proposed § 155.5, Restriction 
on Dual Trading by Floor Brokers, in the 
Federal Register for public comment.15

U nited States v. Braniff, 89 CR 668 at 3 (N.D. 111. 
Aug. 8,1989).

13 See  “Plea Agreement,” U nited States v. 
Fuhrm an, 89 CR 669 at 2. (N.D. 111. Aug. 1 0 ,1989). 
See a lso  "Plea Agreement,” U nited States v. 
Callahan, 89 CR 668-5 at 2 (N.D. III. Aug. 25 ,1989). 
Similar abuses have been found to have been 
committed in New York contract markets. See 
Transcript of Plea Allocution, U nited States v. 
Federbush, No. 91 Cr. 475 (PKL), at 13-17 (S.D.N.Y. 
Sept 26,1991); Transcript of Plea Allocution, 
U nited States v. Sem el, No. 91 Cr. 475 (PKL), at 13- 
19 (S.D.N.Y. Oct 18,1991).

13 See, e.g., “Plea Agreement,” U nited States v. 
Braniff, 89 CR 668 at 2 (N.D. 111. Aug. 8 , 1 9 8 9 )  “Plea 
Agreement,” U nited States v. Skrod zki, 89 CR 666- 
12 at 2-3 (N.D. 111. Aug. 25,1989)

14 See, “Plea Agreement” U nited States v. 
Callahan, 89 CR 668-5 at 3 (N.D. 111. Aug. 25 ,1989) 
“Plea Agreement,” U nited States v. Skrodzki, 89 CR 
666-12 at 4 (N.D. 111. Aug. 25,1989); "Plea 
Agreement,” U nited States v. Eggum, 89 CR 666-
7 at 4 (N.D. 111. Oct. 2,1989).

19 55 FR 1047 (January 11,1990).
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Regulation 155.5, as then proposed, 
would have prohibited a floor broker 
from trading or placing an order for a 
futures or option contract for an account 
interest16 and holding or executing an 
order for a futures or option contract in 
the same commodity for a customer, 
during the same trading session.

A contract market would have been 
permitted to adopt rules providing 
exceptions to the dual trading 
restriction, subject to section 5a(a)(12) of 
the Act and § 1.41. The proposed 
regulation specified several exceptions 
considered appropriate by the 
Commission. An exception for member 
customers was deemed permissible 
provided that the contract market could 
identify member customers on its trade 
register. This exception recognized that 
the purpose of the proposed regulation 
was to protect public customers and 
that, generally, members are better able 
than public customers to assure the 
proper handling of their orders. An 
exception for customer consent would 
have been permitted provided that the 
consent was the result of individual 
decision-making. To this end, the 
customer consent would have been 
required to be in writing, identify the 
broker by name, and be executed within 
the previous 12-month period. An 
exception for correction of errors would 
have been permitted so that a floor 
broker could place trades executed to 
fill customer orders that resulted in 
errors into his personal error account.

The Commission proposed to 
implement the dual trading restriction 
in accordance with a 12-month phase-in 
plan with the restriction applying to one 
or two of the most actively traded 
commodities on each of the then seven 
largest exchanges. The implementation 
plan was intended to permit the 
Commission to collect and analyze data 
on the effect of the dual trading 
restriction and to permit an adequate 
assessment of the advantages and 
disadvantages of the proposed 
restriction.

The Commission’s request for 
comment on proposed regulation 155.5 
elicited 314 comment letters. Three 
hundred commenters opposed the

, ^'Account interest” was defined as the floor 
broker's own account, an account: (1) for which the 
Door broker by power of attorney or otherwise 
actually directs trading; (2) from which the floor 
broker is entitled to receive ten percent or more of 
~e profits resulting from such account’s trading; (3) 
°f a partnership if the floor broker is a general. 
f r̂bier of the partnership; (4) of a corporation or 
80 bssociation if the floor broker owns ten percent 
or more of the capital stock, or has contributed ten 
Percent or more of the capital of the corporation or 
association; or (5) owned by a spouse or minor 
«pendent of the floor broker living in the same 

household.

regulation, ten supported, and four were 
neutral. Most of the commenters 
opposed any restriction on dual trading 
noting that the dual trading restriction 
could have numerous potential negative 
effects, most notably reduced market 
liquidity.17 Commenters supporting the 

% dual trading restriction generally noted 
that dual trading presents the greatest 
potential for a variety of abuses and 
benefits no one except the brokers 
permitted to dual trade. Other 
supporters noted the loss of public 
confidence in the markets resulting from 
dual trading and the information 
advantage that dual trading brokers have 
over locals.

At a public meeting on November 5, 
1992, the Commission announced it had 
terminated its original rulemaking as 
superseded by recent legislation that 
includes specific provisions governing 
the prohibition of dual trading. As noted 
earlier, that legislation, the Futures 
Trading Act, was enacted into law on 
October 2 8 ,1992.18 Consequently, the 
Commission has developed a new 
proposed regulation 155.5 that responds 
to the mandate of the Futures Trading 
Act.
D. CME’s Dual Trading Prohibition

In 1991, in light of Congressional 
attention to dual trading practices and 
of the Commission’s originally proposed 
rulemaking, the CME adopted Rule 552, 
Dual Trading Restrictions, to expand its 
restriction on dual trading beyond the 
S&P 500 pit to all of its “mature and 
liquid” contract months, with certain 
exceptions. CME Rule 552 defines dual 
trading as “trading or placing an order 
for one’s own account, an account in 
which one has a direct or indirect 
financial interest or an account which 
one controls, in any contract month in 
which such person previously executed, 
received or processed a customer order 
on the Exchange floor during the same 
Regular Trading Hours session.” 19 
Generally, exceptions are provided for

17 Some of the other comments opposing the 
restriction included: (1) Brokers would switch to 
trading strictly as locals or leave the futures 
business; (2) futures commission merchants would 
withdraw their commitment to financially 
guarantee trading by certain brokers; (3) there 
would be fewer and less experienced brokers to 
execute customer orders; (4) the quality of order 
fills could decline; (5) brokerage rates could 
increase with fewer brokers competing for customer 
orders; (6) a broker’s profit-making capability but 
not his risk exposure would be limited which might 
result in an increase in commission rates; (7) certain 
orders including spread orders could become more 
difficult to execute; and (8) reduced market 
liquidity would prompt customers to shift their 
orders to overseas markets.

ia Seen. 1 supra.
19 “Regular Trading Hours” are the hours 

designated by the CME Board of Governors for pit 
trading on the CME for particular contracts.

instances in which customer permission 
has been granted, for member- 
customers, for correction of errors and 
for certain spread brokers.

A “mature and liquid” contract 
month is defined as one which has had 
an average daily volume of 10,000 
contracts during the prior six calendar 
months. By applying the dual trading 
restriction to mature and liquid contract 
months, the CME intended to limit the 
potential for customer abuse in the most 
active contract months without risking 
the viability of the less active months.
In this regard, CME staff has reported to 
Commission staff that is has observed 
no significant impact on liquidity in the 
contract months subject to restriction.

The CME’s dual trading riile differs 
from the Commission’s originally 
proposed rule in several significant 
respects. Most notably, the 
Commission’s proposed rule would 
have applied a broader definition of 
dual trading, which classifies as dual 
traders those persons who on the same 
day trade for themselves and customers 
in the same commodity. This definition 
proposed by the Commission would 
nave encompassed brokerage and 
trading activity in all expiration months 
of both futures and option contracts in 
a restricted commodity. In contrast, the 
CME’s rule applies a narrower 
definition of dual trading, which 
pertains to trading by a broker for 
himself and customers on the same day 
in the same contract month. The narrow 
definition does not prevent a broker 
from trading for himself and for a 
customer in a different contract month 
of the same commodity. It also does not 
preclude trading and brokerage across 
futures and options in the same 
commodity.20
II. Statutory Mandate
A. Overview

Section 101 of the Futures Trading 
Act amends section 4j of the Act (7 
U.S.C. 6j) to require the Commission to 
issue regulations to prohibit dual 
trading on each contract market which 
has not been exempted. The 
amendments to section 4j of the Act are 
not intended to override the 
Commission’s existing authority granted 
under section 4j(l), which was retained 
in new section 4j(b), to determine 
whether or not to permit dual trading by 
floor brokers and, if so, under what

20 In response to a membership movement to 
repeal the dual trading prohibition by the CME’s 
membership, the CME submitted Rule 5S2 to a 
referendum of its membership to determine 
whether to retain the restriction. Seventy percent of 
the membership (1344) voted to retain the dual 
trading restriction, and 30 percent (574) voted 
against the restriction.
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conditions.21 New section 4j(a), 
however, includes specific directives to 
the Commission regarding the primary 
means by Which the Commission is to 
address adequate monitoring for 
prevention of violations attributable to 
dual trading.

Section 4 j(a) of the Act, as amended, 
reflects an intent to balance the 
recognition that the practice of dual 
trading facilitates floor brokers 
defrauding their futures customers by 
engaging in illegal practices at the 
customers’ expense with the belief that 
dual trading provides market liquidity 
necessary for the efficient operation of 
the markets. Accordingly, the 
amendments require the Commission 
initially to impose the dual trading 
prohibition only in contract markets 
with an average daily trading volume of 
8000 contracts or more. Furthermore, it 
is intended to foster improvements by 
contract markets to their trade 
monitoring systems, including audit 
trails, by allowing the Commission, in 
accordance with specific statutory 
standards, to exempt those contract 
markets that have trade monitoring 
systems capable of detecting and 
deterring trading abuses attributable to 
dual trading.22 The Commission's 
regulation prohibiting dual trading is 
required to be placed into effect within 
270 days after enactment of the Futures 
Trading Act. The 270-day period ends 
on July 25,1993.
B. Dual Trading Prohibition

Section 4j(a) of the Act, as amended, 
generally requires -the Commission to 
prohibit dual trading in each contract 
market with an average daily trading 
volume equal to or in excess of 8000 
contracts 23 and to specify the 
methodology for determining the 
contract market’s average daily trading 
volume based on a moving daily average 
of either six or 12 months.24 “Dual 
trading” is defined by the statute as the 
execution of customer orders by a floor 
broker during any trading session in 
which the floor broker executes any 
trade in the same contract market for: (1) 
The account of such floor broker; (2) an 
account for which such floor broker has 
trading discretion; or (3) an account

21 H.R. Rep. No. 8 7 8 ,102d Cong,, 2d Sess., at 49 
(1992).

22 Id. at 50.
23 Section 4j(a)(4). The statute authorizes the 

Commission to increase the 8000 volume threshold 
or, at any time following the date three years after 
enactment of the relevant paragraph, to decrease the 
threshold level for specific contract markets after 
taking into consideration the actual or potential 
effects of a dual trading ban on the public interest 
in hedging or price basing at die affected contract 
market

24 Section 4j(a)(l)(D).

controlled by a person with whom the 
floor broker is subject to trading 
restrictions under section 4j(d) of the 
Act, as amended (Restrictions on 
Trading Among Members of Broker 
Associations). •

The statutory definition restricts dual 
trading on a contract market basis and, 
therefore, would not prohibit trading 
and brokerage activity in futures and 
options in the same commodity, unless 
both the futures and option contracts 
were restricted markets. The statutory 
restriction, therefore, is narrower than 
the Commission’s originally proposed 
commodity-based restriction, which 
would have applied to dual trading in 
all expiration months o f both futures 
and options in a restricted commodity. 
However, the statutory definition is not 
as narrow as the CME’s contract month- 
based restriction, which permits a 
broker to trade for himself in one 
contract month and for a customer in a 
different contract month of the same 
commodity.
C. Exceptions to Dual Trading 
Prohibition

Section 4j(a)(l)(B) requires that the 
Commission provide for exceptions to 
the dual trading prohibition as it 
determines are necessary and 
appropriate to ensure fairness and 
orderly trading in affected contract 
markets.25 The exceptions set forth in 
the statute include: (1) Transition 
measures and a reasonable phase-in 
period; (2) spread transactions and the 
correction of trading errors; (3) 
allowance for a customer to designate in 
writing not less than once annually a 
named floor broker to execute orders for 
such customer; and (4) other measures 
reasonably designed to accommodate 
unique or special characteristics of 
individual boards of trade or contract 
markets, to address emergency or 
unusual market conditions, or otherwise 
to further the public interest.
D. Exemption Procedures

A contract market could be granted an 
exemption from the dual trading 
prohibition, in accordance with section 
4j(a)(3), based on the sufficiency of its 
trade monitoring system. Section 
4j(a)(l)(C) requires the Commission to 
establish procedures far a contract 
market to petition for an exemption 
from the dual trading prohibition and to 
specify the relevant data to be submitted 
by the contract market with each 
petition. Pursuant to section 4j{a)(8)(A),

25 In general, exceptions Could apply to trading in 
a contract market that is subject to the dual trading 
prohibition and is not otherwise exempted under 
Commission procedures required by section 
4j(a)(l)(C). See part II.D. infra.

the Commission may not apply the 
prohibition against dual trading to a 
contract market that submits such a 
petition for exemption prior to the 
effective date of the prohibition under 
the Commission’s regulations until a 
decision is rendered on the petition.
, For an exemption to be granted, the 
petition must demonstrate, and the 
Commission must find, that the contract 
market’s trade monitoring system is 
capable of and is used for detecting and 
deterring violations attributable to dual 
trading. The trade monitoring system 
must include: (1) Physical observation 
of trading area; (2) audit trail and 
recordkeeping systems able to capture 
essential data on the terms, participants, 
and sequence of transactions (including 
relevant data on unmatched trades and 
outtrades);26 (3) systems capable of 
reviewing and used to review data on 
trades effectively on a regular basis to 
detect violations attributable to dual 
trading; (4) the use of information 
gathered through such systems on a 
consistent basis to bring appropriate 
disciplinary actions against violators; (5) 
the commitment of necessary resources 
for such systems to be effective in 
detecting and deterring violations 
attributable to dual trading, including 
adequate staff to develop and prosecute 
disciplinary actions; and (6) the 
assessment of meaningful penalties 
against violators and the referral of 
approjniate cases to the Commission.27

Section 4j(a)(3)(B) provides an 
alternative means of obtaining an

26 Within three years of enactment of the Futures 
Trading Act, each contract market, in order to 
qualify for an exemption from the dual hading 
prohibition, will be required to meet stricter audit 
trail standards, except to the extent the Commission 
makes exemptions fay rule or order or determines 
that circumstances beyond the control of the 
contract market prevent compliance despite the 
contract market’s affirmative good faith efforts to 
comply. Specifically, each contract market will be 
required to record accurately and promptly the 
essential data for e ll trades on terms, participants, 
and times through a means that: (X) Records such 
data in a form that cannot be altered except in a 
manner that will leave a complete and independent 
record of such alteration; (2) continually provides 
such data to the contract market; (2) identifies such 
time, to the extent practicable as determined by the 
Commission, independently of the person making 
the trade, through a mechanism that records the 
time automatically when entered by the person 
making the trade or through such means that will 
capture a similarly reliable time; and (4) is 
adequately precise to determine, to the extent 
practicable as determined by the Commission by 
rule or order, the sequence of all trades by each 
floor trader and floor broker. In addition, to the 
extent practicable as determined by Commission 
rule or order, the contract market’s audit trail 
system will have to meet comparable requirements 
concerning the receipt, execution and reporting of 
customer orders. See section 5a(b)(3) of the Act, 7 
U.S.C. 7a(b)(3). as amended by section 201 of the 
Futures Trading Act.

32 Section 5a(b)(l) of the Act, 7 U.S.C. 7a(b)(l). a* 
amended by section 201 of the Futures Trading Act
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exemption for a contract market that 
does not meet the specified trade 
monitoring standards. In that case, a 
contract market must demonstrate in its 
exemption petition, and the 
Commission must find, that there is a 
substantial likelihood that a dual 
trading prohibition would harm the 
public interest in hedging or price 
basing at the contract market and that 
other corrective actions are sufficient 
and appropriate to bring the contract 
market into compliance with the 
required trade monitoring system 
standards.

Before the Commission may deny a 
contract market’s exemption application 
or grant an exemption subject to 
Conditions, section 4j(a)(5) requires that 
the Commission provide the affected 
contract market with notice of the 
reason that the exemption petition was 
not approved as submitted. Such notice 
must state the reason that the 
Commission believes that the contract 
market’s trade monitoring system does 
not satisfy the stated standards, any 
corrective action that the Commission 
believes the contract market must take 
to satisfy the standards with an 
acceptable timetable for such action, 
and any conditions or limitations that 
the Commission proposes to attach to 
the exemption.

Section 4j(a)(5) also requires the 
Commission to provide the contract 
market with an opportunity for a 
hearing through submission of written 
data, views or arguments before denying 
an exemption or granting a conditional 
exemption. At the request of the 
contract market, under terms set by the 
Commission, the contract market may 
make an oral presentation of views and 
comments to the Commission. Finally, 
the Commission must make findings 
based on the information, views and 
arguments placed before it in 
connection with the application as to 
whether any standard for exemption set 
forth in section 4j(a)(3) applies and 
whether any conditions or limitations 
attached to any exemption are 
appropriate.

Section 4j(a)(8)(B) requires the 
Commission to approve or deny any 
petition for an exemption within 75 
days after receipt of the petition, or as 
soon as practicable. Further, under 
section 4j(a)(5), any Commission order 
denying a petition or conditionally 
exempting a contract market is not 
permitted to take effect for at least 20 
days following its issuance, unless the 
Commission determines that more 
immediate action is appropriate in the 
public interest.

In addition, section 4j(a)(l)(E) directs 
the Commission to establish an

expeditious procedure for revoking 
exemptions. Such procedure must 
provide sufficient notice, opportunity 
for hearing, and findings to assure 
fundamental fairness. Finally, section 
4j(a)(7) states that a board of trade may 
seek judicial review of the denial or 
conditional grant of an exemption or the 
revocation of an exemption by the U.S. 
Court of Appeals for the District of 
Columbia circuit or the circuit in which 
the board of trade has its principal place 
of business.
HI. Proposed New Regulation 155.5: 
Prohibition of Dual Trading by Floor 
Brokers

Proposed new § 155.5 would 
implement the statutory mandate of 
section 4j(a) of the Act, as amended by 
section 101 of the Futures Trading Act. 
The Commission’s proposal 
incorporates those provisions expressly 
mandated by the statute, and where 
appropriate, the Commission has 
exercised its discretion to achieve the 
purposes of the statute.

The Commission proposes that the 
provisions setting forth the dual trading 
prohibition become effective 90 days 
after publication of the final regulation. 
This is intended to provide a reasonable 
phase-in period to enable contract 
markets to adopt the required rules to 
prohibit dual trading and provide for 
permissible exceptions and to 
implement the necessary surveillance 
programs to monitor compliance with 
these rules.

The Commission further intends, 
however, that the exemption procedures 
of the proposed regulation become 
effective immediately upon publication 
of the final rule. Thus, a contract market 
could submit a petition for an 
exemption from the prohibition any 
time following publication of the final 
rule. In accordance with section 
4j(a)(8)(A) of the Act, if a contract 
market submits a petition for exemption 
prior to the effective date of the dual 
trading prohibition, application of the 
prohibition to the contract market 
would be suspended unless and until 
the Commission denied the petition.
A. D efinitions
1. Dual Trading

Proposed § 155.5(a)(4) would define 
dual trading as the execution of 
customer orders by a floor broker during 
the same trading session in which the 
floor broker executes directly or 
indirectly a transaction in the same 
contract market for: (1) The floor 
broker’s own account; (2) any account in 
which the floor broker’s ownership 
interest or share of trading profits is ten

percent or more; (3) an account for 
which the floor broker has trading 
discretion; (4) or an account controlled 
by a person with whom such floor 
broker is subject to trading restrictions 
under section 4 j(d) of the Act, as 
amended, to the extent section 4j(d) has 
been applied by Commission rule or 
order.28

The statutory definition of dual 
trading refers to the “execution” of 
orders by the floor broker. The 
Commission’s proposed definition 
would include trades executed directly 
by the broker for any of the accounts 
listed in proposed § 155.5(a)(4) 
discussed above, as well as trades 
executed indirectly for such accounts 
with other members. The Commission 
believes that this construction is 
necessary to ensure that trading activity 
that is in fact dual trading would be 
encompassed by the proposed 
regulation’s definition and, therefore, 
potentially subject to the dual trading 
prohibition.

The proposed definition is intended 
to encompass accounts that are similar 
to the floor broker’s own account in 
terms of his interest or control over the 
accounts. Toward that end, the 
Commission has included within the 
dual trading definition accounts in 
which the floor broker has an ownership 
interest or share of trading profits of 10 
percent or more.29 By including these 
accounts, the Commission intends to 
prevent a floor broker from abusing a 
customer order by circumventing the 
dual trading prohibition through the use 
of other accounts in which he has a 
significant financial interest. For 
example, a broker would not be 
permitted to execute in the same trading 
session a customer order and an order 
for a partnership account in which he 
has a ten percent or greater interest,

28 Section 4j(d) of the Act, as amended, pertains 
to restrictions on trading among members of broker 
associations. The Commission recently published 
proposed regulation 156.1 in the Federal Register 
to define "broker association” and to require such 
entities to register with their respective contract 
markets pursuant to contract market rules. 57 FR 
57116 (December 3,1992). The Commission's 
proposal would define "broker association” to 
include "two or more contract market members 
with fioor trading privileges who: (a) Are employees 
of the same employer, (b) are employer and 
employee, (c) share profits and losses associated 
with their brokerage or trading activity, or (d) 
regularly share a deck of orders.” 57 FR 57116, 
57123 (December 3,1992). That proposed 
regulation, however, would not restrict the 
activities of broker associations. Consequently, the 
dual trading definition as proposed would not 
apply to broker associations unless the Commission 
determined to restrict the trading activities of 
broker associations.

28This 10 percent threshold is consistent with the 
ownership level currently used in the Commission’s 
definition of proprietary account (Commission 
regulation 1.3(y)j.
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regardless of whether the broker 
participates in any trading decisions 
concerning that account.
2. Customer

“Customer” would be defined in 
proposed regulation 155.5 as an account 
owner for which a trade is designated 
with the customer type indicator 
(“CTI”) prescribed under § 1.35(e)(4).ao 
The proposed definition of customer 
would make clear that only those trades 
required by Commission regulation to 
be identified as CTI 4 trades would be 
considered customer trades. Therefore, 
for purposes of this proposed regulation, 
“customer” would not include accounts 
of other exchange members present on 
the floor (CTI 3 trades) or the house 
account of the broker’s clearing member 
(CTI 2 trades). Orders for such accounts 
could be executed during the same 
trading session in the same contract 
market in which the broker was acting 
as a principal. The Commission believes 
that Such member-customers and 
clearing members are in a better 
position to protect themselves against 
potential abuse of their orders by 
brokers. The Commission, however, 
invites comment as to whether the 
definition of “customer” should include 
trades for the house account of the 
broker’s clearing member (CTI 2 trades).
3. Trading Session

The statute prohibits dual trading 
during a trading session. The 
Commission proposes to define “trading 
session” as the hours during which a 
contract market is scheduled to trade 
continuously 31 during a trading day, as 
set forth in contract market rules, 
including any related post-settlement 
trading session.32 A contract market

30The CTI is a numerical code required by 
Commission regulation 1.35(e) that is used to 
identify the source of a trade. CTI 1 designates a 
trade by a broker for his personal account; CTI 2, 
a trade for his clearing member’s house account; 
CTI 3, a trade for another member present on the 
floor or an account controlled by such other 
member; and CTI 4, a trade for any other type of 
customer.

31 The use of ".continuously” in this definition 
does not mean that a trading session would change 
as a result of an emergency shut-down during the 
course of regularly scheduled trading hours.

32 Seven contract markets (CBT; CME; 
Commodity Exchange, Inc.; New York Futures 
Exchange, Inc.; Kansas City Board of Trade; 
Minneapolis Grain Exchange; and Mid America 
Commodity Exchange) have adqpted post- 
settlement trading session rules that permit trading 
to resume for a limited time after the close of 
regular trading hours. The post-settlement trading 
session allows floor brokers to execute "unable" or 
partially filled orders that were executable but not 
filled during the close, and locals to “even-up” 
their positions for the day. For purposes at 
propused regulation 155.5, the post-settlement 
session would be considered a  part of the same 
trading session that it follows.

may have more than one trading session 
during a tradingday, for example a 
regular session and an evening session. 
The same broker could trade for a 
customer and an account in which he 
has an interest in the same contract 
market during different trading 
sessions.33

Although dual trading-related abuses 
could occur over more than one trading 
session, the Commission believes that a 
dual trading restriction based on a 
single trading session should Tender 
dual trading-related abuses more 
difficult lo  commit.34 Further, to the 
exfont that dual trading has been 
regulated in the securities and option 
markets, the period of the restriction 
generally has been limited to a single 
trading session.3* The trading session- 
based restriction has been considered 
sufficient to address abusive trading 
activity in those markets.
4. Contract Market

Proposed regulation 155.5 would 
define “contract market” as any contract 
separately designated by the 
Commission, provided that two or more 
contracts trading concurrently pursuant 
to a single designation order on other 
than a transitory basis and for which the 
contract terms differ signi ficantly other 
than as to delivery or expiration months 
would each be considered a contract 
market. The proviso clarifies that in the 
situation in which there is more than 
one contract pursuant to one 
designation order, the contracts would 
be identified as separate contract 
markets. For example, the Commission 
recently designated the CBT to trade 
futures on catastrophic insurance 
indices. The Commission issued four 
designation orders. Pursuant to each 
designation order, three separate indices 
contracts—quarterly, semi-annual, and 
annual—can trade. These three indices 
contracts would be treated as three 
separate contract markets despite the

33Under proposed § 155.5, with certain . 
exceptions, a broker could mot trade and do 
brokerage in the same trading session. In contrast, 
the CME dual trading rule permits a broker to 
switch from trading to brokerage upon receipt of a 
customer order during the trading session; however, 
a broker may not switch from brokerage to trading.

34 The trading session-based restriction also 
appeared in the prior proposed dual trading 
regulation. In its ¡Federal Register notice, the 
Commission specifically inquired as to whether any 
improvement in customer protection that might be 
obtained from extending the prohibition beyond an 
individual trading session would warrant requiring 
a broker -to make an election as to his status for a 
more extended period of time. No commentors 
believed that the duration of the restriction should 
be extended.

35 See. e.g., New York Stock Exchange Rule 112; 
Chicago Board Options Exchange Rule £.8.

single designation order.38 The 
Commission requests that boards of 
trade identify in their comments any 
such contracts that they believe would 
constitute separate markets under the 
proposed definition.
B. Computation to Determ ine A ffected  
Contract M arkets

Each contract market that may be 
subject to  a dual trading prohibition 
would he required to compute on a 
quarterly basis its average daily trading 
volume for each of four quarters during 
the most recent volume year to 
determine whether it was an “affected 
contract market.” 37 An “affected 
contract market” would be a contract 
market in which the average daily 
trading volume equalled or exceeded 
the threshold level of 8090 contracts, as 
specifiedin section 4j(a)(4) of the Act, 
for each of four quarters during the most 
recent volume year.36 Dual trading 
would be prohibited in affected contract 
markets, unless exempted under the 
proposed regulation. The Commission 
expects that approximately 25 contract 
markets on five boards of trade would 
meet the definition initially.39

“Daily trading volume” would mean 
the total number of sells (buys) executed 
in any contract market during a trading 
day for all trading sessions. Ex-pit 
transactions would be excluded from 
the computation of daily trading 
volume, as described in the discussion 
on the dual trading prohibition, below. 
“Average daily trading volume” would 
mean an arithmetic a verage of daily 
trading volume in a contract market 
over the specified time period on any 
day when any option oxpiration or 
futures delivery month was listed for 
trading. “Volume year” would be 
defined as a continuous 12-month 
period that includes the last calendar

36 Other examples of multiple contracts pursuant 
to a single designation order include the New York 
Mercantile Exchange New York Harbor and 
Rotterdam heating oil contracts, and the Coffee, 
Sugar & Cocoa Exchange sugar #11 and sugar #14 
contracts.

37 EA also would compute the average daily 
trading volume for each contract market on a 
routine basis for Commission surveillance and 
oversight purposes.

38 This proposed method for defining “affected 
contract market” is designated to-reflect section 
4j(a)(l)(D) of the Act, which requires that the 
Commission “specify ihejnethodology” for 
determining the av erse  daily trading volume on a 
contract market based an either six or 12 months, 
and section 4j(a)(3)(B), which requires that the 
threshold trading level “be set initially at 8000 
contracts.”

39 Currently, there are approximately 166 contract 
markets actively trading on 11 boards of trade. The 
five boards of trade expected to have affected 
contract markets are CBT, CME, New York 
Mercantile Exchange, Commodity Exchange, Inc., 
and Coffee, Sugar-A Cocoa, Inc.
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I month-ead date prior to the 
| computation date.40
I The proposed computation formula 
I responds to die statutory requirement 
I that the regulation provide transition 
I measures for when a contract market's 
I volume increases to or above, or 
[ decreases below, the threshold trading 
| level. Hie use of a 12-month period 
| would identify more fully than a six- 
[ month period those contract markets 
[ that can be expected to continue at the 
[ threshold trading level on a relatively 

permanent basis. Further, the 
I specification that the average trading 

volume meet the threshold in each 
quarter of a 12-month period will 
distinguish affected markets from those 
that may reach the threshold level based 
on only seasonal phenomena or as a 
result of other temporary surges in 
trading volume, rather than on a more 

; long-term basis. In addition, for those 
affected markets where the trading 

! volume falls below the threshold trading 
level, the quarterly requirement would 
result in a more prompt removal from 
affected contract market status. For 
example, if the average trading volume 
in an affected contract market dropped 
below the threshold during the most 
recent quarter, the contract market 
would be removed from the dual trading 
prohibition during the next quarter. In 
comparison, the prohibition would take 
effect on a newly affected contract 
market (he., a contract market that 
becomes affected on a current 
computation date after not having been 
affected on the immediately preceding 
computation date) no later than 30 days 
following the current computation date 
for that contract market

At least five days before the effective 
date of the dual trading prohibition 
under this section or under a 
Commission order denying an 
exemption petition or revoking an 
exemption, and thereafter within at least 
|wo business days of each computation 
date, each contract market would be 
rsquired to publish, in a manner 
sufficient to reach all members, a list of 
me affected contract markets. Such 
Publication also must include the 
effective date of the dual trading 
prohibition. Further, the contract market 
would be required to provide that 
information In writing to the Director of 
to» Division of Trading and Markets or 

employee of the Commission 
designated by the Director.

I? "p°®putatjoo dale” would mean thedateoa 
<3 a contract market computes its average daily 
mg volume for the most recent volume year 

Fw  to the computation date.

C  Dual Trading Prohibition
Proposed § 155.5 fo) would provide 

that no floor broker shall dual trade in 
an affected contract market, except as 
provided in contract market rules, 
unless that contract market is exempted. 
This prohibition would not affect ex-pit 
transactions such as exchange of futures 
for physicals, transfer trades and office 
trades. This is because the dual trading 
prohibition is intended to curb trading 
abuses on die trading floor that result 
from the ability of an executing broker 
to trade in a dual capacity.

The Commission requests comments 
on whether any Commission-approved 
electronic trading system also should be 
excluded from the prohibition and the 
definition of daily trading volume. The 
Commission notes that trading 
conducted through a competitive 
auction process pursuant to an 
algorithm applying non-discretionary 
rules of priority for an electronic trading 
system, such as GLOBEX (the CME’s 
and CBTs screen-based trading system) 
and NYMEX ACCESS, which 
independently matches orders, may 
substantially decrease the possibility of 
engaging in some abuses tied to dual 
trading and should provide a superior 
audit trail to detect other forms of abuse.

Regulation 155.5(c) would require 
each affected contract market, unless 
exempted, to adopt rules pursuant to 
section 5a(a)(12) of the Act and 
Commission regulation 1.41 to prohibit 
dual trading in accordance with the 
proposed regulation. The contract 
market would be required to adopt such 
rules prior to the effective date or the 
dual trading prohibition or the effective 
date set forth in a Commission order 
denying a contract market’s exemption 
petition or revoking an exemption. 
Absent such contract market rules, > 
Commission regulations 155.5 (a) and 
(h) would be deemed to be the contract 
markets’s rules upon the effective date 
of the dual trading prohibition.
1. Exceptions

As discussed above, section 4}(a)(l){B) 
of the Act requires that the 
Commission’s regulations provide for 
exceptions to the dual trading 
prohibition as the Commission 
determines are necessary and 
appropriate to ensure fair and orderly 
trading in affected contract markets. A 
list of potential exceptions is set forth in 
the statute. Proposed § 155.5(c)(4) sets 
forth the exceptions to the prohibition, 
including those specified in the statute, 
that would be permitted pursuant to 
contract market rules. To provide for 
any of the exceptions, a contract market 
would submit proposed rules to the

Commission. Any permissible exception 
set forth in a contract market's rules also 
would limit the Commission's 
restriction on dual trading with respect 
to that contract market’s floor brokers.

a. Correction o f  Errors. Consistent 
with the exceptions set forth in the 
statute, proposed § 155.S would permit 
a floor broker to offset trading errors by 
placing trades executed to fill customer 
orders that resulted in errors into his 
personal error account.41 A floor broker 
would be required to liquidate the 
position in his personal error account 
resulting from that error as soon as 
practicable, but not later than the dose 
of business on the business day 
following the discovery of the error, hi 
the event that the daily price fluctuation 
limit is reached and a floor broker is 
unable to offset the error trade, however, 
the floor broker would be required to 
liquidate the position as soon as 
practicable thereafter.

The Commission proposes to limit the 
period of time for which a broker could 
hold a position in an error account in 
order to reduce the potential use of that 
account for personal trading.42 hi this 
regard, the Commission would expect 
each contract market that adopts the 
error correction exception to maintain 
an effective audit trail for error trades, 
including identification of such 
accounts, to ensure that error accounts 
are not being used to accomplish 
abuses.43

b. Custom er C onsent A contract 
market could adopt rules pursuant to 
which a customer could consent to 
receiving brokerage services from a 
dual-trading broker. The customer 
would be required to designate in 
writing not less than once annually a 
specifically identified floor broker who 
would be authorized to dual trade while 
executing orders for such customer’s 
account.^4 These proposed requirements

41 As a matter of practice, S oot bickers tngiwvdn 
persona! accounts designated as error accounts into 
which they place positions resulting from errors 
committed in the execution of customer orders. A 
floor broker who does not maintain such a 
designated error account could not avail bhnseif of 
a contract market exception for correction of errors.

42 This time restriction for liquidation of positions 
in error accounts is  consistent with Coramtasian 
regulation 1.46(dX8), which was amended effective 
December 24,1992. 57 FR 55082 (November 24, 
1992).

43 The Commission previously published an 
interpretation requiring contract markets to have 
audit trail and surveillance programs for errors, 
unmatched trades and outtrades. 54 FR 37004 
(September 6,1989).

44 The statute expressly refers to “named'’ floor 
brokers. The Commission requested comment cm 
this exception in ite prior dual trading proposal. 
Most o f die commenters favored the exception but 
believed that the requirement that a broker be 
identified by name was unduly burdensome and

Continued
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are intended to ensure that the 
customer’s consent resulted from 
individual decision-making. In this 
regard, each contract market that would 
adopt rules to effectuate this exception 
should establish procedures for 
monitoring compliance. The 
Commission contemplates that the floor 
brokers or others, as designated under 
contract market rules, would be 
responsible for filing customer consent 
forms with the contract market.

Congress provided this exception 
“(ijn order that the dual trading 
prohibition will not disrupt 
relationships established between a 
customer and a broker.” 43 The • 
Commission believes that any customer 
who is aware, and willing to accept the 
risk, of the potential conflicts associated 
with dual trading should be free to 
maintain business relationships with 
dual-trading brokers.

Under the proposed exception, the 
consent would come from the ultimate 
customer. In some contractual 
agreements, however, a customer may 
give his account controller (e.g., a 
commodity trading advisor) 
discretionary authority to trade his 
account pursuant to a power of attorney. 
In such instances, it may be appropriate 
for consent to come from the account 
controller, particularly if the customer 
does not know the floor broker selected 
by his account controller to trade his 
account. The Commission invites 
comment as to whether a controller of 
an account by virtue of a power of 
attorney should be permitted to provide 
consent on behalf of his customer for a 
floor broker to dual trade while 
executing orders for such customer’s 
account. In this regard, consideration 
should be given as to whether the 
agreement with the account controller 
must specify the controller’s authority 
to permit a broker to dual trade while 
trading such customer’s account. 
Commenters also should address the 
extent to which an account controller 
might provide such consent on the basis 
of the potential benefits to himself as 
distinguished from his fiduciary duty to 
the ultimate customer.

c. Spread Transactions. The statute 
also directs the Commission to provide 
an exception for spread transactions.
The Commission, relying on its 
experience and considering the purpose 
of the prohibition, proposes to except 
those spread transactions that are

unnecessary. The commenters noted that the vast 
majority of customers do not know who their floor 
brokers are and that it is unlikely that most floor 
brokers have direct dealings with the underlying 
customer.

4SH.R. Rep. No. 7 0 7 .102d Cong., 1st Sess. 20 
(1991).

necessary to preserve market efficiency. 
The Commission has identified two 
limited circumstances in which it 
believes that an exception for spread 
transactions would be necessary and 
appropriate. First, dual trading would 
be permitted so that a broker who 
unsuccessfully attempts to leg into a 
spread transaction for a customer could 
take the executed leg into his personal 
account and offset the resulting 
position. Second, dual trading would be 
permitted so that a broker could execute 
for his personal account a spread 
transaction recognized by a contract 
market if at least one leg of the spread 
is in a non-affected contract market. The 
Commission proposes to allow 
exceptions in these two instances based 
on its determination that the facilitation 
of customer order execution appears to 
outweigh the threat of possible customer 
abuse.

The proposed exception for “legged 
in” spreads is intended to address the 
situation in which a broker is unable to 
fill a customer spread order, as 
requested, as a single transaction and 
attempts to leg into the position. If, for 
example, the market shifts after one leg 
of the spread is executed such that the 
broker is unable to leg into the 
remaining position at a price 
permissible under the terms of the 
cjustomer order, the proposed exception 
would permit the broker to take the 
executed leg into his personal account 
and offset the position. The Commission 
believes that brokers should be allowed 
to continue engaging in this practice in 
filling their customers’ orders.

For surveillance purposes and to 
ensure that this exception is not abused, 
a record should be prepared and 
maintained to demonstrate that the 
customer order specified a spread trade. 
In addition, the broker should be 
required by the contract market to 
identify such a trade on both his trading 
card and the customer order that gave 
rise to the excepted position. This 
would enable the contract market and 
the Commission in its oversight role to 
verify the legitimacy of the transaction 
by reviewing the customer order and 
analyzing trading activity at the time.

The second prong of the proposed 
spread exception would permit a broker 
to execute a spread transaction for his 
personal account where one leg is in an 
affected market and the other leg in a 
non-affected market. As a result, the 
member would be permitted to do 
brokerage in an affected market and still 
participate in, and provide additional 
liquidity to, non-affected contract 
markets. The proposed exception would

be limited to exchange-recognized 
spreads.46

d. M em ber Customers. The 
Commission’s proposal also would 
allow an exception for transactions for 
members of the contract market not 
present on the floor. This exception 
recognizes that, in general, members are 
better able than public customers to  
assure the proper handling of their 
orders.

Under § 1.35(e), a transaction 
executed for the account of any type of 
customer, including a member customer 
not present on the floor, is required to 
be designated as a C TI4 trade. 
Previously, it has not been necessary to 
differentiate between a floor broker’s 
activity for member customers off the 
exchange floor and for public 
customers. Without differentiating these 
two categories of customers, however, it 
would be difficult to monitor an 
exception for member customers under 
the proposed rule. Accordingly, in order 
to facilitate surveillance, a contract 
market adopting this exception w ou ld  
be required, on the trade register 
required under § 1.35(e), specifically to 
identify such excepted transactions 
through account numbers, a separate 
customer type indicator, or otherwise 
for surveillance purposes.

e. Low Volume Months. The 
Commission also proposes to permit an 
exception to the dual trading 
prohibition for futures delivery months 
or option expirations in affected 
contract markets that reasonably can be 
expected to have an average daily 
trading volume of less than 500 
contracts,47 The volume in such 
potentially excepted months, however, 
would be counted for purposes of . 
computing the contract market’s average 
daily trading volume to determine 
affected contract market status.

46 An exchange-recognized spread is a spread for 
which exchanges have established lower margin 
rates because such positions carry less risk that 
outright futures positions, eg., T-Bills/Eurodollars, 
wheat/corn, hogs/pork bellies, and soybean futures/ 
option spreads.

47 The Commission intends that this exception 
could apply either to specific futures delivery 
months or option expirations [e.g., December 
delivery in commodity X) or more generically to 
designated delivery months or expirations specified 
in proximity to the nearby month [e.g., “the fourth 
month out"). In the first case, historical data may 
indicate that the daily trading volume of certain 
specific delivery months or option expirations 
typically are less than the level specified 
throughout their lifetime. A likely example would 
be “serial trading months," which are listed Mar 
maturity and are positioned between more actively 
traded months. In the. second case, a contract 
market, having established that the Xth month out 
from expiration or delivery [e.g., the third “position 
month") trades at average levels below 500 
contracts, could seek an exception for this and more 
distant options expirations and futures delivery 
months.
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Determination of these exceptions 
would he based on historical data and 
an analysis thereof provided by the 
contract market and other factors 
identified by the contract market The 
contract market would be required to 
keep full and systematic records 
supporting these determinations and, as 
part of its trade surveillance program, to 
establish special procedures including 
appropriate reports to monitor dual 
trading activity in the relevant futures 
delivery months and option expirations.

In addition, the Commission would 
expect any contract market rule 
providing for the exception to address 
related transition and other issues. 
Further, the contract market would have 
to publish a list of any excepted low 
volume months, in conjunction with the 
quarterly publication of affected 
contract markets, in a manner sufficient 
to reach all members.

Preliminary analysis by the 
Commission staff indicates that among 
those contract markets that equal or 
exceed the overall threshold volume 
level of 8000 contracts, approximately 
55 percent of the individual contract 
months exhibited average trading 
volume of less than 500 contracts. This 
represents approximately 150 contract 
months, but less than one and a half 
percent of the total trading volume in 
such potentially affected contract 
markets. This level also is compatible 
with an earlier Commission 
determination establishing 3000 futures 
contracts per week as the threshold 
volume level for the test of liquidity of 
the underlying futures contract before 
designation of its option.48

This provision is intended to 
eliminate the effect of a dual trading 
prohibition in those contract months 
where additional liquidity of any origin 
may be most significant. In those 
months, the Commission believes that 
the limited amount of trading activity 
should facilitate surveillance. The 
Commission nonetheless requests 
comment as to the extent to which such 
exception might dilute the effectiveness 
of the prohibition.

/• Market Em ergencies. A contract 
market would be permitted to suspend 
the dual trading prohibition in die event 
of a market emergency that required the 
contract market to take a temporary 
emergency action under § 1.41(f).49 Hie

•¡*51F R 17464,17407-68 (May 13,1986)
(adopting the threshold in Commission refla tion  
^•4(aH5)(nifl. S e e  also 56 FR 43694 (Sept. 4,1991) 
(removing Commission regulation 33.4(a)(5)(iti) and 

liquidity test for options designation).
49 Proposed amendments to regulation 1.41(f) that 

Wtald establish new procedures for contract market 
temporary emergency actions, as directed by section 
®a(aXl2)(B) of the Act, as amended by section 213

Commission believes that a contract 
market should be able to suspend the 
dual trading prohibition through 
emergency action to maintain an orderly 
market in die event of emergency 
conditions, such as a precipitous drop 
in volume or extreme price volatility. 
For example, whan economic news or 
other developments cause unexpected 
mid extreme price volatility in a futures 
market, the ability of speculative traders 
providing liquidity to the marketplace 
often diminishes.50 During such times, 
the suspension of the dual trading 
prohibition could allow brokers me 
opportunity to trade and potentially to 
provide needed liquidity.

Temporary emergency actions taken 
pursuant to § 1.41(f) would be subject to 
Commission review and various new 
requirements mandated by the Futures 
Trading Act.51 Consequently, the 
Commission would have the 
opportunity to review the circumstances 
surrounding any suspension of the dual 
trading prohibition by a contract market 
pursuant to its emergency authority.
D. Exem ptions

A contract market could petition the 
Commission for an exemption from die 
dual trading prohibition under proposed 
§ 155.5(d)(1). To obtain an exemption, 
the contract market would be required 
to demonstrate that its trading 
monitoring system is capable of 
detecting and deterring, and is used on 
a regular basis to detect and deter, all 
types of violations attributable to dual 
trading. The contract market’s trade 
monitoring system also must be capable 
to generating an audit trail that satisfies 
the requirements of § 1.35. Thus, the 
exemption process is designed to 
encourage contract markets to continue

o f the Futures Trading Act, were published in the 
Federal Register on February 4 ,1993 .58  FR 7056. 
among other things, the proposed amendments 
would add suspension of the dual trading 
prohibition to the list of permissible actions to 
address market emergencies (proposed regulation 
1.41{f)(8)(x)). Id. at 7059,7061.

*°The capacity of such individuals to trade is 
primarily due to three factors: (1) Increased risk at 
trading losses during the volatile price swings; (2) 
increased risk of large monetary losses from 
outtrades because of the wider trading ranges; and 
(3) insistence of clearing firms that locals restrict 
their trading or not trade during such times because 
of the increased risks.

81 The proposed amendments to S 1.41(f) also 
would require contract markets to make every effort 
practicable to give the Commission notice of its 
intention to implement, modify, or terminate a 
temporary emergency rule before taking action. A 
temporary emergency rule would remain in effect 
unless the Commission suspended the effect of the 
rule pending review under section 5a(a)(12XA) 
based upon a determination that the emergency 
action was arbitrary, capricious, or an abuse of 
discretion; lacking reasonable basis in fact; or taken 
in bad faith by the contract market or its officials.
58 FR 7056 (February 4,1993).

to improve their trade monitoring 
systems in order to qualify for an 
exemption from the dual trading 
prohibition.

Each individual contract market 
would be required to satisfy the 
specified trade monitoring standards in 
order to be granted an exemption. For 
convenience and to the extant that the 
demonstration relative to each contract 
market’s trade monitoring system would 
not be impaired, however, an exemption 
petition could include data that describe 
collectively the trade monitoring 
systems for each of the contract markets 
seeking an exemption. Different contract 
markets covered in a single petition 
nevertheless could be addressed 
separately by the Commission.
1. Exemption Petition Content 
Requirements

To determine the sufficiency of each 
component of a contract market’s 
system, proposed § 155.5(d)(2) would 
require that each exemption petition he 
in writing, be sijgned by the contract 
market’s chief operating officer, and 
include a full description of each 
component of the trade monitoring 
system including die systems in place, 
rules, policies and procedures in effect, 
standards applied, types of trading 
violations targeted, and the results 
achieved. In order to facilitate the 
Commission'8 review of exemption 
petitions, the Commission would 
request that a contract market address in 
its petition each of the components of 
the contract market’s trade monitoring 
system in the order listed in the 
proposed regulation.

The text ot an exemption petition 
should include all facts and reasoning 
on which the contract market intends to 
rely. The petition should include 
performance statistics covering the 12- 
month period ending with the mon)h 
preceding the petition date. If such 
statistics are not available, specific, 
representative performance examples 
should be provided. A contract market 
may further support its petition with 
other attached materials, such as 
excerpts from recent rule enforcement 
reviews, and information regarding any 
programs adopted independently by the 
contract market to monitor certain 
trading activity, such as the activities of 
broker associations.

The proposed regulation also would 
require that the contract market set forth 
in its petition the program or plan and 
projected implementation timetable for 
its intended compliance with the audit 
trail requirements of section 5a(b}{3) of 
the Act, as amended. Generally, section 
5a(b)(3) sets forth heightened audit trail 
standards that would take effect in three
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years and would be applied in the 
context of the dual trading exemption 
standard.52
2. Standards for Exemption

Section 4j(a)(3)(A) of the Act states 
that the Commission shall exempt a 
contract market from the dual trading 
prohibition upon a finding that the 
contract market's trade monitoring 
system satisfies the requirements of 
section 5a(b) of the Act with regard to 
violations attributable to dual trading. 
Section 5a(b)(l) of the Act requires that 
a contract market’s trade monitoring 
system include the following 
components: (1) Physical observation of 
trading area; (2) audit trail and 
recordkeeping systems able to capture 
essential data on the terms, participants, 
and sequence of transactions (including 
relevant data on unmatched trades and 
outtrades); (3) surveillance system to 
detect violations committed in making 
trades and executing customer orders on 
the floor or subject to the rules of the 
contract market, including dual trading- 
related abuses; (4) use of information 
gathered through such system to bring 
appropriate disciplinary actions; (5) 
commitment of resources necessary for 
such system to be effective in detecting 
and deterring such violations, including 
adequate staff to develop and prosecute 
disciplinary actions; and (6) assessment 
of meaningful penalties against violators 
and the referral of appropriate cases to 
the Commission.

The requirements for contract market 
surveillance and compliance programs 
set forth in the Futures Trading Act, 
although consistent with standards 
applied in practice previously, 
constitute a more comprehensive and 
particularized statutory statement with 
respect to trade monitoring systems, 
with an emphasis on improved audit 
trails and other compliance procedures 
and systems to detect trading abuses.53 
Given the requirement that the 
Commission exempt from the dual 
trading prohibition those contract 
markets that have met the specified 
trade monitoring system standards 
insofar as they may relate to dual 
trading, the Commission intends to give 
content to the new statutory framework 
to facilitate consistent disposition of 
contract market exemption petitions and 
to ensure that the trade monitoring 
systems are capable of detecting and 
deterring dual trading related abuses.

The Commission proposes to establish 
guidelines as to what would be required

“ Seen. 26 for a summary of the requirements 
of section 5a(b)(3) of the Act. as amended.

"H .R . Rep. No. 7 0 7 ,102d Cong., 1st Sess. 21 
(1991).

for a contract market to demonstrate 
successfully that its trade monitoring 
system components are sufficient to 
detect and deter violations attributable 
to dual trading. The proposed 
guidelines, which appear as appendix A 
to the proposed regulation and are 
described below, would set forth 
minimum standards with respect to 
each component of the contract market’s 
trade monitoring system. The 
Commission intends to apply these 
guidelines in determining whether a 
particular contract market’s trade 
monitoring system satisfies the 
exemption requirements. The 
Commission in its discretion, however, 
would consider the contract market’s 
trade monitoring system as a whole in 
determining whether to grant a 
conditional or unconditional 
exemption. Nevertheless, the guidelines 
would establish objective criteria 
pursuant to which each contract market 
could evaluate the efficacy of its trade 
monitoring system in determining how 
to address the proposed regulation and, 
to the extent possible, would facilitate 
consistency by the Commission in its 
evaluation of the exemption petitions 
received and its assessment of the 
various trade monitoring programs 
notwithstanding differences among the 
petitioning contract markets. The 
Commission invites comments on the 
proposed guidelines for the trade 
monitoring system components.

a. Physical Observation o f Trading 
Areas. A contract market would be 
required to demonstrate that its trade 
monitoring system includes adequate 
floor surveillance. The compliance staff 
should perform floor surveillance, to the" 
extent practicable, on each open and 
close, randomly at other times during 
each trading session, and otherwise as 
required by unusual market conditions.
A contract market could demonstrate 
the adequacy of its floor surveillance 
program, for example, by maintaining a 
daily floor surveillance log on which the 
compliance staff would record for each 
visit to the floor the investigator’s name, 
date, time, contract market, and, if 
appropriate, observations. The contract 
market would have to demonstrate 
further that information developed 
through such floor surveillance is 
integrated into other compliance 
activities as appropriate.

b. Audit Trad System. The contract 
market would be required to provide a 
detailed description of the methodology 
and procedures followed to verily the 
accuracy of recorded trade execution 
times. Further, the contract market 
would be required to demonstrate that 
its one-minute trade execution times, as 
required under § 1.35(g), were accurate

to the highest degree practicable (but in 
no event less than 90 percent accurate) 
during four consecutive months within 
the 12-month period ending with the 
month preceding the petition date. This 
standard as well as others would be 
subject to change as, for example, new 
statutory standards become effective 
and exchange systems evolve.54

If trade execution times are recorded 
manually at the contract market, the 
contract market would be required to 
demonstrate its accuracy rate through, at 
a minimum, a comparison of times 
recorded for both the executing and 
opposite sides of the trade to the times 
reported in the time and sales register.
If trade execution times are imputed at 
the contract market, the contract market 
would be required to demonstrate its 
accuracy rate through, at a minimum, 
the accuracy of the date inputted and a 
description of the contract market’s 
trade imputation algorithm program. 
Such description should include 
information as to how and why the 
program based on input data reliably 
establishes the accuracy of the imputed 
trade execution times.

c. R ecordkeeping System. The 
contract market would be required to 
demonstrate that a “representative 
sample” of documentation required to 
be prepared and maintained by each 
floor member and member firm 
regarding the execution of customer 
orders and other trading is reviewed for 
compliance with § 1.35 at least once 
each year. A contract market should 
provide a checklist used in the annual 
reviews to evidence the performance of 
its floor members over the review 
period, as well as the contract market’s 
completion of the reviews as required.
A contract market would have to 
demonstrate also that information 
developed regarding inadequate or 
Violative recordkeeping is incorporated 
into other compliance activities as 
appropriate.

a. Surveillance Systems. The 
exemption petition would be required to 
include a description of the contract 
market’s surveillance system and 
procedures to detect the dual trading- 
related abuses enumerated in the 
proposed regulation.55 The contract 
market also would be required to 
provide evidence that the surveillance 
system is used on a daily basis for the 
intended purpose and regarding the 
extent to which available trade data, 
including account numbers, are 
reviewed. Such evidence should

54 See n. 2b.
58 The Commission, in particular, would take into 

account any existing restrictions on dual trading 
and related surveillance programs.
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include logs that reflect daily reviews of 
trade registers and computerized 
surveillance reports to detect dual 
trading-related abuses. In that regard, 
the contract market would need to 
include a description of the cycle and 
generic content of such computerized 
reports. In addition, the contract market 
should indicate the number of 
investigations and disciplinary 
proceedings generated as a result of its 
daily reviews during the 12-month 
period ending with the month preceding 
the petition date.

e. Dual Trading-Related D isciplinary 
Actions. A contract market’s exemption 
petition would be required to 
demonstrate use, on a consistent basis, 
of surveillance information to bring dual 
trading-related disciplinary actions. For 
this showing, a contract market should 
submit a list of each investigation and 
disciplinary proceeding involving one 
or more dual trading-related abuses. The 
list should include investigations and 
disciplinary proceedings closed or in an 
open status at any time during the 12- 
month period ending with the month 
preceding the petition date. Further, the 
list should indicate the source of the 
investigation, the type of dual trading 
abuse alleged or found, and the 
disposition at each level of the process. 
For each settlement or adjudication, the 
list should state any penalties assessed.

/. Commitment o f  Resources. The 
contract market would be required to 
demonstrate that it has committed the 
necessary resources for its trade 
monitoring system to be effective in 
detecting and deterring violations 
attributable to dual trading. In 
particular, the contract market should 
show that it has committed sufficient 
resources to maintain an adequate staff 
to investigate and prosecute disciplinary 
actions. In this regard, the contract 
market, among other things, could 
demonstrate the adequacy of its staff by 
including statistics regarding the 
timeliness of the completion of 
investigations and the initiation of 
disciplinary proceedings.

The Commission also would consider 
whether the contract market has 
committed sufficient resources to ensure 
that any computerized surveillance 
programs in use at the contract market 
fire effective. If deficiencies in such 
programs have been identified 
previously (e.g., in recommendations 
contained in rule enforcement reviews 
of the contract market), the contract 
Market should provide information to 
show that necessary resources were 
«located to correct identified problems. 
The contract market also should provide 
information reflecting the allocation of 
resources to implement other

improvements independent of any 
Commission recommendations.
3. Alternative Requirements for 
Exemption

Section 4j(a)(3)(B) of the Act sets forth 
alternative requirements for a contract 
market to obtain an exemption. It 
requires that the Commission exempt a 
contract market from the dual trading 
prohibition upon a finding that there is 
a substantial likelihood that a dual 
trading suspension would harm the 

ublic interest in hedging or price 
asing at the contract market, and that 

other corrective actions are sufficient to 
bring the contract market into 
compliance with the trade monitoring 
standards.

Accordingly, proposed § 155.5(d)(3) 
would provide that if a contract market 
believed that its trade monitoring 
system would not meet the standards set 
forth in the proposed regulation 
(including the standards in the 
guidelines of appendix A), the contract 
market’s petition must include the 
following: (a) A full description of each 
component of the contract market’s 
trade monitoring system, as enumerated 
above; (2) a specific description of the 
corrective actions the contract market 
will take that it believes to be sufficient 
and appropriate to bring the contract 
market into compliance with the trade 
monitoring system standards in the 
regulation; and (3) data and an 
economic analysis of that data to 
demonstrate any adverse impact of the 
dual trading prohibition on hedging and 
price basing at the contract market. With 
respect to corrective actions, the 
petition also would have to include an 
explanation of the sufficiency and 
appropriateness of such actions, 
including specific implementation dates 
and related changes in systems, 
operations, staffing policies, rules, 
procedures, and budget allocations.
4. Remittal of Exemption Petition

The proposed regulation would 
authorize the Director of the Division of 
Trading and Markets (or a designee} to 
remit to the contract market and not to 
accept any petition for exemption that 
does not comply with the content 
requirements set forth in the regulation. 
The remittal letter would provide, 
where practicable, an appropriate 
explanation of the remittal and would 
identify the content deficiencies. The 
contract market would have 20 days 
following receipt of the remittal letter in 
which to resubmit the exemption 
petition with the deficiencies corrected. 
If the corrected petition is not 
resubmitted within this timeframe, the 
Commission could exercise its

discretion to permit the dual trading 
prohibition to become effective as to the 
affected contract market. The 
Commission believes that a time period 
for resubmission of the petition is 
necessary to ensure that a contract 
market’s petition does not remain in 
remitted status for an extended period 
of time without the affected market 
being subject to the dual trading 
prohibition. The Commission’s review 
period would be calculated from the 
date of resubmission.
5. Procedures for Issuance or Denial of 
Exemptions

In accordance with section 4j(a)(5) of 
the Act, the proposed regulation would 
provide that a notice of the submission 
of each exemption petition deemed 
complete under the content 
requirements would be published in the 
Federal Register by the Commission or 
the Director of the Division of Trading 
and Market:; (or a designee). Upon 
publication of the notice, copies of the 
petition (except for any information or 
materials determined by the 
Commission to be subject to 
confidential treatment) would be 
available to the public through the 
Office of the Secretariat in accordance 
with the provisions of part 145 of the 
Commission’s regulations 
(“Commission Records and 
Information”).58

The proposed regulation sets forth 
procedures governing Commission 
action on exemption petitions. The 
Commission would make its 
determination based on the information, 
views and arguments placed before it by 
the contract market in writing in the 
petition and any attachments and 
supplements thereto and orally in any 
presentation made in accordance with 
the regulation, as well as any other 
relevant information identified by the 
Commission in its final order. The three 
possible actions are granting an 
exemption without conditions, granting 
an exemption with conditions, and 
denying an exemption.

Consistent with the requirement of 
section 4j(a)(3) of the Act, the proposed 
regulation states that, in order to grant 
an unconditional exemption, the 
Commission would have to find that the 
contract market has demonstrated 
compliance with the trade monitoring 
standards set forth in the regulation. An 
unconditional exemption would take 
effect upon issuance of a Commission 
order stating the findings. The order 
would be published promptly in the 
Federal Register for public notice, in

#617CFRPart 145.
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accordance with section 4j(a){5) of the 
Act

As required by section 4j(a)(5), the 
proposed regulation sets forth 
procedures to ensure notice and 
opportunity for hearing before the 
Commission denies a petition or 
conditionally exempts a contract 
market Specifically, the Commission 
would notify the contract market in 
writing that the Commission intends to 
deny or condition the exemption and 
state: Specific deficiencies in the 
contract market’s trade monitoring 
system; any corrective actions to die 
trade monitoring system that the 
Commission believes the affected 
contract market must take to satisfy the 
trade monitoring standards of paragraph 
(d)(1) of the proposed regulation, 
together with a timetable for such 
actions; and any conditions or 
limitations that the Commission 
proposes to attach to an exemption. 
Unless the Commission were to inform 
the contract market otherwise, the 
contract market Would have 20 days 
from its receipt of the notice to submit 
any supplemental written data, views or 
arguments to the Commission. A request 
for an oral presentation would have to 
be submitted by the contract market in 
writing within five days of receipt of the 
Commission’s notice. The Commission 
would establish the date and terms 
under which the contract market would 
make its oral presentation. In addition, 
a notice of the Commission’s proposed 
action would be published promptly in 
the Federal Register in accordance with 
section 4j(a)(5) of the Act.

The Commission could grant an 
exemption with conditions or deny an 
exemption following notice to the 
contract market of the Commission’s 
intent to condition or deny the 
exemption and opportunity for the 
contract market to make a written 
submission and oral presentation. To 
grant a conditional exemption, the 
Commission would have to find, 
consistent with the requirements of 
sections 4j(a) (3) and (5)(C) of the Act, 
that there is a substantial likelihood that 
a dual trading prohibition would harm 
the public interest in hedging or price 
basing at the contract market and, 
although the contract market has not 
demonstrated that its trade monitoring 
system satisfies the standards in 
paragraph (dMl), other corrective 
actions by the contract market are 
sufficient and appropriate to bring the 
contract market into ct-mpliance with 
those standards. In addition, as required 
by section 4j(a)(5HC)(ii), the 
Commission would have to find that the 
conditions being attached to the 
exemption by the Commission are

appropriate. The conditions and the 
Commission's findings would be set 
forth in tui order, which would be 
provided to the contract market and 
published promptly in the Federal 
Register. A conditional exemption order 
would be effective 20 days after 
issuance, unless the Commission 
determines that more immediate action 
is appropriate in the public interest.

Tne Commission could deny an 
exemption petition following notice to 
the contract market of the Commission’s 
intent to deny the petition and 
opportunity for the contract market to 
make a written submission and oral 
presentation. The proposed procedures, 
intended to be consistent with section 
4j(a)(5){C) of the Act, state that an 
exemption petition would be denied by 
the Commission upon finding that:

(A) The contract market has not 
demonstrated that its trade monitoring 
system satisfies the standards set forth 
in the proposed regulation, and there is 
not a substantial likelihood that a dual 
trading prohibition would harm the 
public interest in hedging or price 
basingat the contract market; or

(B) The contract market has 
demonstrated that there is a substantial 
likelihood that a dual trading 
prohibition may harm the public 
interest in hedging or price basing at the 
contract market, but has not 
demonstrated that any corrective actions 
are sufficient or appropriate to bring the 
contract market's deficient trade 
monitoring system into compliance with 
the standards in paragraph (d)(1).

The Commission’s oraer denying the 
exemption would state the 
Commission’s findings and the date that 
the dual trading prohibition would be 
imposed upon the contract market. As 
required by section 4j(a)(5)(C) of the 
Act, the order would take effect at least 
20 days after issuance to the contract 
market unless the Commission 
determines that more immediate action 
is appropriate in the public interest. The 
order also would be published promptly 
in the Federal Register.
6. Exemption Revocation

As required by section 4j(a)(l)(E) of 
the Act, the proposed regulation would 
establish an expeditious procedure for 
the Commission to revoke an* 
unconditional or conditional 
exemption. The proposed revocation 
procedure would provide for reasonable 
written notice to the exempted contract 
market, opportunity for written 
submission and oral presentation, and 
findings to assure fundamental fairness. 
The Commission would be authorized 
to revoke an exemption if, after 
considering information relevant to the

proposed revocation, the Commission 
finds that the contract market is not in 
compliance with the standards in the 
regulation for granting exemptions or if 
any condition of the exemption has not 
been met.57 A Commission order 
revoking an exemption would be 
effective at least 20 days after issuance, 
Unless the Commission determines that 
more immediate action is appropriate in 
the public interest, and would state 
findings in support of the revocation 
and the date that the dual trading 
prohibition would be imposed upon the 
contract market.
IV. Conclusion

The Commission believes that 
proposed regulation 155.5 satisfies the 
statutory directives of section 4j(a) of 
the Act as amended by the Futures 
Trading Act. The proposed regulation 
would prohibit dual trading by contract 
market members and require the 
affected contract markets to adopt rules 
to prohibit dual trading. To preserve 
market efficiency, contract markets 
would be permitted to adopt exceptions 
to the prohibition, as implemented by 
contract market rules made effective 
pursuant to section 5a(a)(12) of the Act 
and Commission regulation 1.41. The 
proposed exemption process, consistent 
with the statutory mandate, would 
permit a contract market to petition the 
Commission for an exemption to the 
prohibition by demonstrating that its 
trade monitoring system satisfies the 
specified standards. Finally, the 
proposed regulation includes the 
procedural due process safeguards 
required by the statute in the event the 
Commission determines to deny an 
exemption, grant a conditional 
exemption, or revoke an exemption.
V. Related Matters

A. Regulatory F lexibility Act 
The Regulatory Flexibility Act 

(“RFA”) requires that federal agencies 
(including the Commission), in 
proposing rules, consider the impact of 
those rules on small businesses.58 
Proposed regulation 155.5 would 
implement the statutory mandate in 
section 4j(a) of the Acá, as amended by 
the Futures Trading Act. To do so, the 
proposed regulation necessarily would 
affect contract markets and floor brokers 
directly. The Commission previously

87 Alternative mechanisms that the Commission 
may use to address such contract market 
noncompliance include deficiency orders which 
may be issued under section 8e of the Act. as 
amended by the Futures Trading Act, and 
enforcement proceedings as authorized by sections 
6b and 8 of die Act, as amended by the Futures 
Trading Act.

88 5 U.S.C. 601 et sea. (1988).
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has established that contract markets are 
not "small entities” for purposes of the 
RFA.59 The Commission also stated that 
it would determine on a case-by-case 
basis whether floor brokers should be 
considered small entities in connection 
with particular rule proposals.60

Altnough certain floor brokers might 
be considered small entities for 
purposes of the RFA in the present 
context,61 the Commission believes that 
the proposed regulation is designed so 
that it can be implemented without 
imposing a significant economic burden 
on a substantial number of floor brokers. 
The proposed regulation would apply 
only to floor brokers who trade for 
accounts in which they have an interest 
and for customers during the same 
tradihg session. Moreover, the 
regulation would not restrict dual 
trading in all futures and option 
contracts traded on all exchanges. Only 
floor brokers who trade in contract 
markets with average daily trading 
volume of 8000 contracts or more 
during each of four recent, consecutive 
calendar quarters might be affected by 
the dual trading prohibition.62 Such 
floor brokers, however, would not be 
prohibited from dual trading if the 
affected contract market in which they 
trade receives an exemption from the 
Commission, as permitted under the 
proposal. The prohibition also would 
not apply while the Commission 
reviews a contract market’s exemption 
petition, so long as the petition is 
submitted prior to the effective date of 
the prohibition. Furthermore, any 
affected contract market that does not 
receive an exemption would be 
permitted to adopt exceptions into its 
rules as specified by the proposed 
regulation, so that floor brokers who 
trade in that contract market would not 
be restricted from trading in a dual 
capacity under circumstances covered 
by such exceptions.63

S9 47 FR 18618,18619 (April 30,1982).
B0 Id.
81 Any floor broker employed by a futures 

commission merchant ("FCM"), however, is part of 
the FCM’s business and, therefore, generally would 
not be considered a separate business entity for 
purposes of the RFA. The Commission previously 
determined that FCMs are not “small entities” 
under the RFA. Id.
' 82 Based on the trading volume of the various 
contract markets during 1992, the Commission 
estimates that approximately 25 contract markets at 
nve boards of trade, reflecting approximately 85 
percent of the total volume, would be subject to the 
dual trading prohibition absent any exemptions 
panted by the Commission or exceptions 
authorized by contract market rules.

83 For example, if an affected, non-exempt 
contract market adopted the proposed “consenting 
customer" exception, a floor broker could trade in 
that contract market for his own account and for 
any consenting customers during the same trading 
aassion. A customer with an established business

Any economic burden imposed on 
floor brokers otherwise subject to the 
dual trading prohibition might not be 
otherwise subject to the dual trading 
prohibition might not be significant 
because, as noted in EA’s 1989 Dual 
Trading Study, dual-trading floor 
brokers already generally exhibit a high 
degree of specialization in their trading 
activity.64 Thus, in general, floor brokers 
may be required to forego only a small 
portion of their trading activity [i.e., 
their secondary business).

Moreover, as noted above, the 
proposed prohibition would be trading 
session- and contract market-specific. 
Accordingly, a floor broker subject to 
the prohibition could trade for his own 
account and for customers in different 
contract markets during the same 
trading session. Similarly, a floor broker 
could trade for his own account and for 
customers in the same affected, non
exempt contract market during different 
trading sessions. Accordingly, based on 
an initial review of available 
information, the Acting Chairman, on 
behalf of the Commission, certifies 
pursuant to 5 U.S.C. 605(b) that § 155.5, 
if adopted, would not have a significant 
economic impact on a substantial 
number of small entities.
B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980 
("PRA”) imposes certain requirements 
on federal agencies (including the 
Commission) in connection with their 
conducting or sponsoring any collection 
of information as defined by the PRA.65 
In compliance with the PRA, the 
Commission has submitted the 
proposed regulation and its associated 
information collection requirements of 
the Office of Management and Budget 
("OMB”). The burden associated with 
the entire collection, including this 
proposed regulation, is as follows:
Average burden hours per 611.26

response.
Number of respondents ...... 4201
Frequency of response ....... on occasion

The burden associated with the proposed 
regulation is as follows:

Average burden hours per 528.00
response.

Number of respondents ......  2813
Frequency of response ..... . on occasion

Persons wishing to comment on the 
information that would be required by 
the proposed regulation should contact 
Gary Waxman, Office of Management

relationship with a specific floor broker might 
decide to maintain that relationship, in which case 
the floor broker's ability to trade for his personal 
benefit as well as for the customer would be 
unaffected by the proposed regulation.

84 The Dual Trading Study at 3.
89 44 U.S.C 3501 et sea. (1988).

and Budget, room 3228, NEOB, 
Washington, DC 20503, (202) 395-7340. 
Copies of the information collection 
submission to OMB are available from 
Joe F. Mink, CFTC Clearance Officer, 
2033 K Street, NW., Washington, DC 
20581, (202) 254-9735.
List of Subjects in 17 GFR Part 155

Commodity futures, Commodity 
options, Contract markets, Customers, 
Dual trading, Floor brokers, Futures 
commission merchants, Members of 
contract markets.

For the reasons set out in the 
preamble and pursuant to the authority 
contained in the Commodity Exchange 
Act and, in particular, sections 4 ,4b, 4c, 
4e, 4g, 4j, 5 ,5a, 8 and 8a thereof, 7 
U.S.C. 6 ,6b, 6c, 6e* 6g, 6j, 7, 7a, 12 and 
12a, the Commission proposes to amend 
Part 155 of title 17 of the Code of 
Federal Regulations as follows:

PART 155— TRADING STANDARDS

1. The authority citation for part 155 
continues to read as follows:

Authority: 7 U.S.C 6b, 6g, 6j and 12a, 
unless otherwise noted.

2. Section 155.5 is proposed to be 
added to read as follows:

§  155.5 Prohibition of Dual Trading by 
Floor Brokers.

(a) D efinitions. For purposes of this 
section:

(1) Trading session  means the hours 
during which a contract market is 
scheduled to trade continuously during 
a trading day, as set forth in contract 
market rules, including any related post 
settlement trading session. A contract 
market may have more than one trading 
session during a trading day.

(2) Custom er means an account owner 
for which a trade is designated with the 
customer type indicator prescribed 
under Commission regulation 1.35(e)(4).

(3) Contract m arket means any 
contract separately designated by the 
Commission provided that two or more 
contracts trading concurrently pursuant 
to a single designation order on other 
than a transitory basis and for which the 
contract terms differ significantly other 
than as to delivery or expiration months 
shall each be considered a contract 
market for purposes of this section.

(4) Dual trading means the execution 
of customer orders by a floor broker 
during the same trading session in 
which the floor broker executes directly 
or indirectly a transaction in the same 
contract market for:

(i) The floor broker’s own account;
(ii) Any account in which the floor 

broker’s ownership interest or share of 
trading profits is ten percent or more;
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(iii) An account lor which the floor 
broker has trading discretion; or

(iv) Any other account controlled by 
a person with whom such floor broker 
is subject to trading restrictions under 
section 4j(d) to the extent section 4j(d) 
has been applied by Commission rule or 
order.

(5) Daily trading volum e means the 
total number of sells (or buys] executed 
in any contract market during a trading 
day, excluding from the computation 
ex-pit transactions as permitted under 
contract market rules that have been 
made effective under the Act. —  .

(6) Average daily  trading volum e 
means an arithmetic average of daily 
trading volume in a contract market 
over a specified time period on any day 
when any expiration or delivery month 
was listed for trading.

(7) Volume year means a continuous 
12-month period that includes the last 
calendar month-end date prior to the 
computation date.

(8) Computation Date means the date 
on which a contract market computes its 
average daily trading volume for the 
most recent volume year.

(9) A ffected contract m arket means a 
contract market in which the average 
daily trading volume equals or exceeds 
the threshold level of 8000 contracts for 
each of foul quarters during the most 
recent volume year.

(b] Dual Trading Prohibition. No floor 
broker shall dual trade in an affected 
contract market, except as provided in 
contract market rules that have been 
made effective pursuant to section 
5a(aJ(12) of the Act and § 1.41, unless 
that contract market is exempted under 
paragraph (d) of this section. This 
prohibition shall not affect ex-pit 
transactions as described in paragraph
(a) (5) of this section.
* (c) Contract m arkets. (1) Contract 

market rules. Prior to the-effective date 
of the dual trading prohibition under 
this section or under a Commission 
order denying an exemption petition 
filed pursuant to paragraph (d) of this 
section or revoking an exemption 
pursuant to paragraph (e) of this section, 
each affected contract market, unless 
exempted under paragraph (d) of this 
section, shall adopt rules that have been 
made effective pursuant to section 
5a(a)(12) of the Act and § 1.41 to 
prohibit dual trading in accordance with 
the provisions of this section. In the 
absence of such contract market rules, 
upon the effective date of the dual 
trading prohibition as implemented 
either under this section or by 
Commission order, paragraphs (a) and
(b) of this section shall be deemed to be 
rules of the contract market.

(2) Volume computation. Each 
contract market that may he subject to 
a dual trading prohibition shall 
determine whether it is an affected 
contract market by computing at least 
quarterly its average daily trading 
volume for each of four quarters during 
the most recent volume year. In 
addition, the contract market shall:

(i) At least five days before the 
effective date of the dual trading 
prohibition under this section car under 
a Commission order denying an 
exemption petition or revoking an 
exemption, and thereafter within at least 
two business days of each computation 
date, publish, in a manner sufficient to 
reach all members, a list of the affected 
contract markets and the effective date 
of the dual trading prohibition and, on 
the same date, provide that information 
in writing to the Director of the Division 
of Trading and Markets, or an employee 
of the Commission under the 
supervision of such Director, as may be 
designated by the Director; and

(iij Maintain a record of its average 
daily trading volume computations 
required hereunder. Such record shall 
include the computation date, the 
beginning and ending dates for the 
volume year under consideration, the 
beginning and ending dates for each 
quarter in the volume year and the 
average daily trading volume for each 
quarter.

(3) Newly affected contract market. If 
a contract market that was not affected 
on the immediately preceding 
computation date becomes affected as of 
the current computatiqn date, the 
effective date of a dual trading 
prohibition for that contract market 
shall be no more than 30 calendar days 
after the current computation date for 
that contract market

(4) Permitted exceptions. 
Notwithstanding the applicability of a 
dual trading prohibition under this 
section, dual trading shall be permitted 
in affected contract markets in 
accordance with rules that have been 
submitted to the Commission pursuant 
to section 5a(aHl2) of the Act and § 1.41 
as follows:

(i) Correction of errors. To offset 
trading errors resulting from the 
execution of customer orders, Provided, 
that the floor broker must liquidate the 
position in his personal error account 
resulting from that error by open and 
competitive means as soon as 
practicable, but not later than the close 
of business on the business day 
following the discovery of the error. In 
the event that the daily price fluctuation 
limit is reached and a floor broker is 
unable to offset the error trade, however, 
the floor broker must liquidate the

position in his personal error account 
resulting from that error as soon as 
practicable thereafter.

(ii) Customer consent. To permit a 
customer to designate in writing not less 
than once annually a specifically 
identified floor broker to dual trade 
while executing orders for such 
customer’s account

(iii) Spread transactions. To permit a 
broker who unsuccessfully attempts to 
leg into a spread transaction for a 
customer to take the executed leg into 
his personal account and to offset such 
position, and to permit a broker to 
execute for his personal account a 
spread transaction recognized by a 
contract market if at least one leg of the 
spread is in a non-affected market, 
Provided, that a record is prepared and 
maintained to demonstrate that the 
customer order was for a spread trade.

(iv) Member-customers. To permit 
transactions for members of the contract 
market not present cm the floor, 
Provided, that the contract market, 
within the single record required by
§ 1.35(e), specifically identifies such 
transactions through account numbers, a 
separate customer type indicator, or 
otherwise for surveillance purposes.

(v) Low volume months. To recognize 
any expiration or delivery month which, 
on the basis of historical data and an 
analysis thereof and other factors 
identified by the contract market, 
reasonably can be expected to have an 
average daily trading volume of less 
than 500 contracts during the period 
beginning with the current computation 
date and ending with the next 
computation date, Provided, that the 
contract market keeps full and 
systematic records supporting these 
determinations and, as part of its trade 
surveillance program, establishes 
special procedures including 
appropriate reports to monitor dual 
trading activity in the relevant low 
volume contract months.

(vi) Market emergencies. To address 
emergency market conditions resulting 
in a temporary emergency action under 
§ 1.41(f).

(d) Exem ption Petitions. (1)
Standards. A contract market may apply 
for an exemption from the dual trading 
prohibition of paragraph (b) of this 
section by filing a written petition, 
signed by the contract market’s chief 
operating officer, which states facts 
sufficient to demonstrate that its trade 
monitoring system, consistent with the 
standards articulated in guidelines set 
forth in Appendix A to this section, is 
capable of detecting and deterring, and 
is used on a regular basis to detect and 
deter, all types of violations attributable 
to dual trading, and is capable of
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generating an audit trail dial satisfies 
the requirements o f§  1.35. The petition 
shall be directed to the Office of the 
Secretarial Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, DC 20581, with acopy to 
¿e Director of die Division of Trading 
and Markets.

(2) Content requirements. An 
exemption petition must identify each 
contract market that is, oris projected 
to be, affected. The petition must 
include a full description of each 
component of the contract market’s 
trade monitoring system-including the 
systems in places rules, policies and 
procedures in effect, standards applied, 
trading violations targeted, and the 
results achieved. To the extent 
practicable,,the petition shall include 
performance statistics covering the 12- 
month period ending with the month 
preceding the petition date; Where such 
statistics are not available, specific, 
representative performance examples 
should be provided. The petition also 
must set forth the contract market’s 
program or plan and* projected 
implementation timetable for its. 
intended compliance with the 
requirements of section 5 a(b) (3) of the 
Act. An exemption petition must 
address,, in. the order listed below, the 
following components of a contract 
market’s trade monitoring system:

(0 Physical observation of trading 
areas;

(ii) Audit trail and recordkeeping 
systems able to» and which are used to, 
capture essential data on the terms, 
participants; and sequence of 
transactions (indudingdrelevant data on 
unmatched5 trades and outtrades); and 
otherwise satisfy the.requirements of 
§1.35 an d  section 5a(b)(3) ofthe Act,, as 
implemented by Commission 
regulations and orders;

(iii) Systems capable of reviewing, 
and u sed  to review, trading data 
effectively on a  regular basis to  detect 
rule violations attributable to dual 
trading committed in the execution of 
trades an d  customer orders on the floor 
OEsubjectto the rules of the. contract 
market, including:

(A) Trading ahead of customer orders 
directly or indirectly;.

(B) Trading against customer orders 
directly or indirectly in; violation- of 
contract market rates;

(C) Disclosing, misallocating or 
withholding customer orders;,

©) Failing-to resolve errors, 
unmatched trades or outtrades properly 

promptLy;, and
(Ej Crossing- customer orders, hy 

■notching or “offsetting” customer 
orders directly or indirectly in violation 
°f contract market rates;

(iv) The use of information gathered 
through such systems on a consistent 
basis to bring appropriate disciplinary 
actions against violators;

(v) The commitment of resources 
necessary for suck systems to be 
effective iii detecting and deterring 
violations attributable to dual1 trading, 
including adequate staff to investigate 
and prosecute disciplinary actions; and

(vyThe assessment o f meaningful 
penalties against violators and the 
referral of appropriate cases to the 
Commission.

(3) Alternative requirements. If a 
contract market helteves that its trade 
monitoring system does not meet the 
standards set forth in paragraph (d)(1) of 
this section, the. contract market’s 
petition must include, ik  addition to the 
information required to be provided 
under paragraph (d)(2); of this section:

(i) A specific description of the 
corrective actions the. contract market 
will take that it believes to be sufficient 
and appropriate to bring the contract 
market into compliance together with an 
explanation of the sufficiency and 
appropriateness of such actions, 
including specific implementation 
dates, any related changes in systems, 
operations, staffing, policies, rules, 
procedures,, and budget allocations; and

(ii) Data and an economic analysis of 
that date to demonstrate any adverse 
impact of a. dual trading prohibition on 
hedging and. price basing at the contract 
market.

(4) Remittal The Director of the 
Division of Trading and. Markets (or an 
employee' of the Commission under, the 
supervisionrof such Director as may be 
designated by the Director) may remit to 
the contract market, with an appropriate 
explanation where practicable, and not 
accept pursuant to paragraph (d) of this 
section; any petition, for exemption that 
does, not comply with the content 
requirements, of paragraphs (d)(2) and
(3);of this section, as identified'in the 
remittal tetter: The affected contract 
market must resubmit its exemption 
petition with deficiencies corrected no 
mors than 20 days after receipt of the 
remittal* notice. If tire- exemption 
petition is not resubmitted within the 
prescribed 20-day period; the 
Commission, at its discretion; may 
permit the dtial trading prohibition 
provided for in paragraph (b) of this 
section to become effective as to any 
such affected contract market. The 
Commission’s  review period shall be - 
calculated from the date of 
resubmission.

(5) Deferred application o f  the 
prohibition: If a contract market submits 
a petition for exemption that satisfies 
the content requirements of paragraphs

(d)(2) and (3)ioftills section prior to the 
effecti ve date of the dual trading 
prohibition, the Commission will 
suspend application o f the prohibition 
against the contract market unless and 
until the petition is denied, pursuant to 
the effective date set forth in the denial 
order.

(6) Publication. A notice of the 
submission o f each exemption petition 
deemed complete under paragraphs 
(d)(2) and (3) of tills section willbe 
published- promptly by the Commission 
or tiie Director of the Division o f 
Trading and Markets (or by an employee 
of the Commission under the 
supervision of tile Director, as may he 
designated hy tiie Director) in the 
Federal Register. Upon publication of 
such notice, Gopies of each petition, 
with the exception of any information or 
materials determined by the 
Commission to be subject to 
confidential treatment, will he publicly 
available through the Office of the 
Secretariat in accordance with the 
provisions of part 143 of this chapter.

(7) Grant of Exemption without 
Conditions, (if Findings and Order. A 
contract markets exemption, petition 
will ba granted without conditions by* 
Commission order if the Commission 
finds that, based on the information, 
views and arguments placed before it by 
tira contract market in writing in its 
petition and any attachments: or 
supplements thereto, and orally in any 
presentation pursuant to paragraph 
(d)(8)(c)(iii) of this section, and other 
relevant information identified by the 
Commission, the contract market has 
demonstrated compliance with the 
standards contained in paragraph (d)(1) 
of this section. The Commission’s order 
will state the Commission’s findings.

(ii) Publication. A Commission order 
granting an. exemption pursuant to this 
paragraph (d)(7) of this section will he 
published promptly in the Federal 
Register.

(iii) Effective Date. A  Commission 
order granting an exemption without 
conditions pursuant to this paragraph 
(d)(7); shall he e ffe c tif  upon issuance.

(8) Proposed Conditional'Exemption 
or Petition Denial (i) Notice. If  the 
Commission intends to deny an 
exemption petition or to exempt a 
contract market subject to conditions, 
the Commission will notify the contract 
market in writing that it intends to deny 
or condition the petition and state:

(A) Specific deficiencies m the 
contract market’s trade monitoring, 
system;

(ti) Any. corrective actions to the trade 
monitoring system that the Commission 
believesthe affected contract market 
must take to satisfy the standards of
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paragraph (d)(1) of this section, and a 
timetable for such corrective actions; 
and

(C) Any conditions or limitations that 
the Commission proposes to attach to an 
exemption under paragraph (d) of this 
section.

(ii) Publication. A notice issued to a 
contract market under this paragraph 
(d)(8) will be published promptly in the 
Federal Register.

(iii) Opportunity for Written 
Submission and Oral Presentation. 
Within five days of receipt of the notice 
from the Commission, the contract 
market may request in writing the 
opportunity to make an oral 
presentation to the Commission. The 
contract market will be notified 
promptly by the Commission of the date 
and the terms under which the contract 
market may make an oral presentation. 
The contract market must submit any 
written supplemental data, views, or 
arguments within 20 days of receipt of 
the Commission’s notice, unless the 
Commission notifies the contract market 
otherwise.

(9) Grant of Conditional Exemption.
(i) Findings and Order. A contract 

market’s exemption petition w|ll be 
granted subject to conditions by 
Commission order if the Commission 
determines, based on the information, 
views and arguments placed before it by 
the contract market in writing in its 
petition and any attachments or 
supplements thereto, and orally in any 
presentation pursuant to paragraph 
(d)(8)(c)(iii) of this section and other 
relevant information identified by the 
Commission, that:

(A) The contract market’s trade 
monitoring system does not satisfy the 
standcfrds set forth in paragraph (d)(1) of 
this section, but other corrective actions 
are sufficient and appropriate to bring 
the contract market into compliance 
with the standards in paragraph (d)(1) of 
this section;

(B) There is a substantial likelihood 
that'a dual trading prohibition would 
harm the public interest in hedging or 
price basing at the contract market; and

(C) The conditions or limitations 
being attached to the grant of exemption 
by the Commission are appropriate in * 
light of the purposes of this section.

The Commission’s order will state the 
Commission’s findings and the 
conditions or limitations placed upon 
the contract market.

(ii) Publication. A Commission order 
granting a conditional exemption 
pursuant to this paragraph (d)(9) will be 
published promptly in the Federal 
Register.

(iii) Effective Date. A Commission 
order granting a conditional exemption

pursuant to this paragraph (d)(9) shall 
become effective 20 days after issuance, 
unless the Commission determines that 
more immediate action is appropriate in 
the public interest and states an earlier 
effective date in the order.

(10) Denial of Petition, (i) Findings 
and Order. A contract market’s 
exemption petition will be denied by 
Commission order if the Commission 
determines, based on the information, 
views and arguments placed before it in 
connection with the petition and other 
relevant information, that:

(A) The contract market has not 
demonstrated that its trade monitoring 
system satisfies the standards set forth 
in paragraph (d)(1) of this section, and 
there is not a substantial likelihood that 
a dual trading prohibition would harm 
the public interest in hedging or price 
basing at the contract market; or

(B) The contract market has 
demonstrated that there is a substantial 
likelihood that a dual trading 
prohibition may harm the public 
interest in hedging or price basing at the 
contract market, but has not 
demonstrated that other corrective 
actions are sufficient or appropriate to 
bring the contract market into 
compliance with the standards in 
paragraph (d)(1) of this section.

The Commission’s order denying the 
exemption will state the Commission’s 
findings and the date on which the dual 
trading prohibition will take effect on 
the contract market.

(11) Publication. A Commission order 
denying an exemption pursuant to this 
paragraph (d)(10) will be published 
promptly by the Commission 4n the 
Federal Register.

(iii) Effective Date. A Commission 
order denying a contract market’s 
petition for an exemption pursuant to 
this paragraph (d)(10) of this section 
shall become effective at least 20 days 
after issuance, unless the Commission 
determines that more immediate action 
is appropriate in the public interest

(e) Exem ption revocation. An 
exemption may be revoked if the 
Commission determines that a contract 
market is not in compliance with the 
standards in paragraph (d)(1) of this 
section or if any condition of the 
exemption has not been met. The 
Commission shall notify the contract 
market in writing of its intent to issue 
an order to revoke the contract market’s 
exemption. Such notice shall include 
the reasons for the proposed revocation 
and the procedures under which the 
contract market shall have the 
opportunity to be heard. After 
considering information relevant to the 
proposed revocation, the Commission 
shall determine whether to revoke the

\

exemption. Any Commission revocation  
order shall state findings in support of 
the revocation and be effective at least 
20 days after issuance unless the 
Commission determines that more 
immediate action is appropriate in the 
public interest. Such order shall state 
the date on which the dual trading 
prohibition shall take effect.
Appendix A to § 155.5—Guidelines 
Regarding Contract Market Petition for 
Exemption From Dual Trading 
Prohibition Based on Sufficiency of the 
Trade Monitoring System

Regulation 155.5 permits a contract market 
to petition the Commission for exemption 
from the dual trading prohibition on the basis 
that its trade monitoring system satisfies 
certain standards. Appendix A  is intended to 
provide additional guidance to a contract 
market as to what is necessary to demonstrate 
that the components of a contract market’s 
trade monitoring system, as enumerated in 
the regulation, are sufficient to detect and 
deter violations attributable to dual trading. 
Although these guidelines include certain 
standards that the Commission intends to 
apply in determining whether a particular 
contract market’s trade monitoring system 
meets the exemption standards in § 155.5, the 
Commission may, in its discretion, consider 
a contract market’s trade monitoring system 
as a whole,

I. P h y sica l O b servation  o f  T rad in g  Areas
Demonstrate (e.g ., by daily floor 

. surveillance log) that compliance staff 
performs floor surveillance:

(1) To the extent practicable, on each open 
and close;

(2) Randomly at other times during each 
trading session; and

. Demonstrate further that information 
developed through such surveillance is 
integrated into other compliance activities as 
appropriate.

(3) When special market conditions 
warrant.

II. A u d it T ra il S ystem

Provide a detailed description of the 
methodology and procedures followed to 
generate and assure the accuracy of recorded 
trade execution times. Demonstrate the 
highest degree of accuracy practicable (but in 
no event less than 90% accuracy) of trade 
execution times required under regulation 
1.35(g) (within one minute, plus or minus, of 
execution) during four consecutive months 
within the 12-month period ending with the 
month preceding the submission of the 
exemption petition.

If trade execution times are recorded 
manually at the contract market, demonstrate 
accuracy rate through, at a minimum, a 
comparison of the times recorded for both the 
executing and opposite sides of each trade to 
the times reported in the time and sales 
register.

If trade execution times are imputed for 
recordation at the contract market, 
demonstrate accuracy rate through, at a 
minimum, accuracy of the data inputted and 
a description of the contract market’s trade
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imputation algorithm, including; how and 
why. it reliably establishes the accuracy of the 
imputed bade execution times.

IQ. Recordkeeping System

Demonstrate' that a> "representative 
sample” o f documentation required, to-be 
prepared and maintained by each door 
member and member firm regarding the 
execution of customer orders and other 
trading is reviewed for § 1 .35  Gompliance at 
least once each; year. Provide checklist used 
in.the review of the documentation. 
Demonstrate that information developed; 
regarding inadequate or violative 
recordkeeping in incorporated into other 
compliance activities as appropriate-..

IV. Surveillance Systems to Detect Dual 
Trading-Related Abuses

Demonstrate tip.g.. by description o f  
procedures and by logs)/that, the contract 
market, on a daily basis, reviews trade 
registers and computerized surveillance 
reports to detect'dual trading:related abu ses. 
The contract market also must, describe:

A. The extent to. which available trade 
data, including account numbers, are. 
reviewed] and

B. The cyclb and generic content of such 
computerized* reports.

V. Use, on C onsistent B asis,, o f  In fo rm atio n  
to Bring Dual T rad in g -R elated  D iscip lin ary  
Actions and A ssessm ent o f  M ean in gfu l 
Penalties

Provides lists of each investigation and 
disciplinary proceeding. involving one or 
more dual trading-related abuses, which 
investigation or disciplinary, proceeding-was 
in an open status at any time during-the 12- 
month period) ending with, the-month 
preceding-the submission, of the exemption, 
petition. Include in list:

A. . Source, of investigations customer 
compliant or inquiry,;, automated report;
■nanual review; floor surveillance);

B. Type of abuse alleged, or found; and
C. Disposition at each level of the: process. 

For each settlement or adjudication, state any 
penalties (monetary or other), assessed..

VI- Commitment o f  R eso u rces

Include statistics regarding the timeliness 
of the completion of investigations and the 
mitiationof disciplinary proceedings.

Issued in Washington, DC, on. March, 2,.
1993, by the Commission.
I«an A. Webb,
Secretory*

IPR 93-5239: Filed 3 -8 -9 3 ; 8:45 am]
SHUNS COOC 8351-Ot-U

DEPARTMENT OF HEALTH AND  
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 103,129,185 and 184 
[Docket No. 88P-G030)

Beverages; Bottled Water; Extension 
of Comment Period

AGENCY: Food and Drug Administration,. 
HHS.
ACTION: Proposed rale; extension o f 
comment period;

summary: The Food and Drug 
Administration (FDA); is extending the 
comment period for a proposed mile to 
amend its regulations, for bottled water 
that published in the Federal Register of 
January 5* 1993 (58 FR 393). This 
proposal would establish-a standard of 
identity for bottled water; recodify the 
standard of quality for bottled water; 
include “mineral water” in the 
definition ofbottled water; and define 
“artesian, water,” “distilled water,” 
“mineral water,” “purified water;” 
“spring water,” and “well water.” FDA 
is taking this action in response to 
several requests to allow additional time 
for public comment.
DATES: Written commentsby April 7, 
1993.
ADDRESSES: Submit written comments 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, rm, 1—23,12420 
Parklawn Dr... Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Henry Kim, Canter for Food Safety and 
Applied; Nutrition (HFS—3Q6),. Food and 
Drug Administration, 200 C S t SW., 
Washington, DC 20204, 202-205-5229.
SUPPLEMENTARY INFORMATION; In the 
Federal Register of January 5,1993; (58 
FR 392), FDA proposed to- amend its; 
regulations for bottled water, in part, to 
respond to a petition submitted by the 
International Bottled Water Association. 
FDA believes that the proposed 
regulations will promote honesty and 
fair dealing in the interest of both 
consumerà and the regulated industry . 
Interested persons were given until 
March 8,1993, to comment on this 
proposed rule.

In response to the proposal, the 
agency received, several requests for an 
additional 60; days; for public comment 
to allow for sufficient time to collect 
information from industry consultants, 
state agencies,, and the Environmental 
Protection Agency, and sufficient-time 
to complete a spring water consumer 
survey. The agency also; received 
comments that urged the agency not to

grant an extension because it would 
cause unnecessary delay nr this 
rulemaking.

Aftercareful consideration of these 
requests, die; agency has decided to 
allow additional time for interested 
persons to submit comments to enable 
interested persons to collect data, to 
conclude the, pending, survey and to 
prepare comments. However, given that 
the agency has already provided 60 days, 
for comments, the nature of the 
activities pointed to, in the request for 
extension, and the public interest in, 
resolving the issues for this rulemaking 
in a timely manner, FDA is extending 
the comment period until April 7,1993.

Interested persons may, on or before 
April 7,1992,. submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted; except that 
individuals may submit one copy . 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m.
Monday through Friday. .

Dated: March-4 ,1993 .
Michael R. Taylor,
Deputy C bm m issidnerforP oiicy ;
[FR D oc.93-5436 Filed 3 -5 -9 3 ; 11:15 am]
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MSS Above !  GHz Negotiated 
Rulemaking Committee

AGENCY: Federal Communications 
Commission.
ACTION: Notice of public meetings.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, this 
notice advises interested persons of 
additional meetings o f the MSB Above 
1 GHz Negotiated Rulemaking' 
Committee. [“Committee”).
DATES: Wednesday, March 24,1993 at 
9:30 am.; Tuesday, March 30,1993 at 
9:30 at.m.; Wednesday, March 31,1993 
at 9:30 a.m.; Friday, April 2,1993 at 
9:3Q a.m.; Monday, April 5,.1903 at 9:30 
a.m.
ADDRESSES: The meetings scheduled on 
March 24 and- 30-and April 2 and 5 will 
be held at the Federal Communications 
Commission, Rm. 856,1919 M Street 
NW„ Washington, DC 20554. The 
meeting scheduled for March 21 will be 
held at 1330 Connecticut Avenue NW.,


