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of the Federal Aviation Regulations as
follows:

PART 28-—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.88.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the fellowing new airworthiness
directive:

93-04-02 Rockwsll International/Collins
Aviation

Division: Amendment 39-8504; Docket No.
93-CE-18-AD.

Applicability: TDR-94D Mode S
transponders, P/N CPN 622-9210-002,
installed on, but not limited to the foliowing,
certificated in any category:

Aerospatiale ATR—42 and ATR-72 series
airpianas

Saab 340A and 340B airplanes

Short Model SD3-60 airplanes

de Havilland DHC-7 and DHC-8 series
airplanes

British Aerospace ATP ai

Gulfstream G-, G111,
airplanes

Dassault Mystere-Falcon 50, Mystere-Falcon

200, and Mystere-Falcon 800 airplanes
Canadair Challenger CL~-601 airplanes
British Aerospace HS 125-700A airplanes
Beecheraft 300 series airplanes.

Compliance: Required as indicated, unless
already accomplished.

To prevent a mid-air collision or a near-
miss situation caused by failure of these
Mods § transponders, accomplish the
following:

(a) Withiin the next 10 calendar days after
the effective date of this AD, fabricate a
placard with the following words in letters at
least 0.10-inch in height and install this
placard within the pilot’s clear view on the
instrument panel: “OPERATION OF TCAS Il
IN ANY MODE OTHER THAN THE “TA
ONLY* MODE IS PROHIBITED.”

(b) Within the next 6 calendar months after
the effective date of this AD, modify the
software of the Mode S transponders in
accordance with the Accomplishment
Instructions section of Collins Service
l}u”eti.n TDR~-94/94D-34-8, Revision 2,
dated September 21, 1992. The placard
required by paragraph (a) of this AD is no
longer required after this modification is
incorporated.

(‘C)‘l'inpagl: for the above modification are
ict available, the sirplane operator may
comply with the placard requirement of
Paragraph (a) of this AD until the
modification is rated based upon a
schedule established by the manufacturer
glfr;)ugb the Atlanta Aircraft Certification .

ics,

(d) Special flight permits may be issued in
“ccordance with FAR 21.197 and 21.199 to
“pcrate the airplane to a location where the
““uirements of this AD can be
<-complished.

lanes
G-IV series

(e) An alternative method of compliance or
adjustment of the compliance times that
provides an squivalent level of safety may be
approved by the Manager, Atlanta Aircraft
Certification Office, 1669 Phoenix Parkway,
Suite 210C, Atlanta, Georgia 30349. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it
the Manager, Atlanta Aircraft Certification
Office.

Note 2: Information concerning the
existence of approved siternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta Aircraft
Certification Office.

(f) The modification required by this AD
shall be done in accordance with Collins
Service Bulletin TDR-94/94D-34-6, Revision
2, dated September 21, 1992, This
incorporation by reference was approved by
the Director of the Federal in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies may be obtained from
Rockwell International/Collins General
Aviation Division, 1100 West Hibiscus
Boulevard, Melbourne, Florida 32901. Copies
may be inspected at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., 7th
Floor, suite 700, Washington, DC.

(g) This amendmaent (39-8504) becomes
effective on March 26, 1983.

Issued in Kansas City Mlssiouri, on
February 23, 2993.

John E. Tigue,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 934824 Filed 3-2-93; 8:45 am]
BILLING CODE 4910-13-U

14CFRPant 71
[Alrspace Docket No. 80-AWA-11]

Establishment of the Bangor
International Alrport Alrport Radar
Service Area; ME

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final rule published on
February 9, 1963 (58 FR 7738), This
final rule established an Radar
Service Area (ARSA) at Bangor
International Airport, Bangor, ME. The
final rule contained erroneous
information concerning the availability
of the ARSA service. The description of
the Bangor ARSA is corrected to remove
the reference to specific days and hours
of operation applicable to the Bangor
Tower and Approach Control. Service in
the ARSA will be available
continuously.

EFFECTIVE DATE: 0901 U.T.C., April 1,
1993.

FOR FURTHER INFORMATION CONTACT:

Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Asronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenus, SW.,
Washington, DC 20591; telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION: On
February 9, 1893, the FAA published a
final rule that established an ARSA at
the Bangor International Airport (58 FR
7738). The final rule contained
erroneous information concerning the
availability of the ARSA searvica.
Reference to the specific days and hours
of operation applicable to the Bangor
Tower and Approach Control was
published in error because the ARSA
service will be available continuously.
This action corrects the description of
the Bangor ARSA by removing any

language referring to these days an
hours of operation.

Correction of Final Rule

Accordingly, pursuant to the
authority delegated to me, the
publication in the Federal Register on
February 9, 1983 (58 FR 7738; Federal
Register Document 93-2927) and the
corresponding description in FAA
Order 7400.7A, which is incorporated
by reference in 14 CFR 71.1, are
corrected as follows:

§71.1 [Corrected]

On page 7744 in the second column,
the description for the Bangor, ME,
ARSA is corrected to read as follows:

ANE ME ARS Bangor, ME
Bangor International Airport

(lat. 44°48°27N., long. 68°49'41"W.)
Bangor VORTAC

((lat. 44°50"31”N., long. 68°52"26"W.)

That airspace extending upward from the
surface to and including 4,200 feet MSL
within a 5-mile radius of Bangor
International Airport; and that airspace
extending upward from 2,000 feet MSL to
and including 4,200 feet MSL within a 10-
mile radius of the airport from the 111° radial
of the Bangor VORTAC clockwise to the 232°
radial of the VORTAC; and that airspace
extending upward from 1,500 feet MSL to
and including 4,200 fest MSL within a 10-
mile radius of the airport from the 232° radial
of the VORTAC clockwise to the 111° madial
of the VORTAC.

Issued to Washington, DC, on February 23,
1993.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 834875 Filed 3-2-93; 8:45 am]
BILLING CODE 4910-13-M
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14 CFR Part 121
[Docket No. 26142; Amdt. No. 121-230)
RIN 2120-AB45

Miscellaneous Operzational
Amendments; Flight and Navigational
Equipment; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correcting
amendments.

SUMMARY: On September 15, 1992, the
Federal Aviation Administration (FAA)
issued a finel rule amending the Federal
Aviation Regulations governing, among
other things, flight and navigational
equipment (57 FR 42662; September 15,
1992). This action corrects an error
concerning the intent of the effective
date for large turbojet powered airplanes
and large turboprop powered airplanes.
EFFECTIVE DATE: April 2, 1993.

FOR FURTHER INFORMATION CONTACT:
Larry Youngblut, Regulations Branch
(AFS-240), Air Transportation Division,
Flight Standards Service, Federal
Aviation Administration, 800
Independence Ave., SW., Washington,
DC 20591; Telephone (202) 267-8096.

SUPPLEMENTARY INFORMATION:
Background

On September 8, 1992, the FAA
issued a final rule amending the Federal
Aviation Regulations governing, among
other things, flight and navigational
equipment (57 FR 42662; September 15,
1992). As amended, § 121,305 reads, in
pertinent part, “‘After October 17, 1994
on large airplanes other than
reciprocating-engine-powered airplanes,
in addition to two gyroscopic bank-and-
pitch indicators (artificial horizons) for
use at the pilot stations, a third such
instrument * * *.” The FAA did not
propose and at no time intended to
change the effective date of all of
§121.305(j). The agency's proposal and
intent was to extend the applicability of
§ 121.305(j) to all large turboprop
airplanes, with a 2-year compliance date
for such large turboprop airplanes.

This action corrects the error by
amending the phrase “After October 17,
1994 on large airplanes other than
reciprocating-engine-powered
airplanes” to read, “On large turbojet
powered airplanes, and after October 17,
1994, on large turboprop powered
airplanes,”.

List of Subjects in 14 CFR Part 121

Air carriers, Air transportation,
Aviation safety, Common carriers,
Safety, Transportation.

Accordingly, 14 CFR part 121 is
corrected by making the following
correcting amendments;

PART 121—CERTIFICATION AND
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS, AND
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT

1. The authority citation for part 121

. continues to read as follows:

Authority: 49 U.S.C, 1354(a), 1355, 1356,
1357, 1401, 1421-1430, 1472, 1485, and
1502; 49 U.S.C. 106(g) (Revised, Pub. L. 97—
449, January 12, 1983).

§121.305 [Corrected]

2. Section 121.305 is amended by
revising the introductory text of
paragraph (j) to read as follows:

§121.305 Filght and navigational
equipment.
- » » - »

(j) On large turbojet powered
airplanes, and after October 17, 1994, on
large turboprop powered airplanes, in
addition to two gyroscopic bank-and-
pitch indicators (artificial horizons) for
use at the pilot stations, a third such
instrument that—

- - * - -

Issued in Washington, DC, on February 25,

1993.

Donald P, Byrne,

Assistant Chief Counsel for Regulations.
IFR Doc. 93-4874 Filed 3-2-93; 8:45 am]
BILLING CODE 4610-13-M

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

29 CFR Part 2700

Procedural Rules

AGENCY: Federal Mine Safety and Health
Review Commission.
ACTION: Final rule.

SUMMARY: This rule makes final the first
major revision of the present procedural
rules of the Federal Mine Safety and
Health Review Commission
(Commission). The ultimate goal of the
Commission’s procedural rules remains
the just, speedy and inexpensive
determination of all proceedings before
the Commission. These final rules are
intended to carry forward the present
rules’ tradition of simple, easily
understood, and efficient procedure in
an administrative setting.
EFFECTIVE DATE: These revised rules will
take effect on May 3, 1993.

The final rules will apply to cases
initiated after the rules take effect. The
final rules also will apply to further

proceedings in cases then pending,
except to the extent that such
application would be infeasible or
unfair, in which event the present
procedural rules would apply. The
Commission will receive any further
comment on these rules during the 60-
day period before they take effect. The
Commission welcomes comment on its
procedural rules, which are always open
to comment and suggestions.
ADDRESSES: Comments and questions
may be sent to the Office of General
Counsel, Federal Mine Safety and
Health Review Commission, 1730 K
Street, N.W., Ste. 630, Washington, D.C.
20006-3867.

FOR TELEPHONE INQUIRIES CALL: L. Joseph
Ferrara (General Counsel), 202-653—
5610 (202~708-8300 for TDD Relay).
These are not toll-free numbers.

SUPPLEMENTARY INFORMATION:
Discussion of Procedural Rules

A. Background

The Commission is an independent
adjudicative agency that provides
administrative trial and appellate
review of cases arising under the
Federal Mine Safety and Health Act of
1977, 30 U.S.C. 801 et seq. (1988)(Mine
Act). The Commission is not a part of,
and is independent from, the
Department of Labor and that
Department’s Mine Safety and Health
Administration (MSHA). The
Commission’s procedural rules govern
practice and procedure in proceedings
at both the trial and review levels.

The Commission adopted its present
procedural rules on June 29, 1979 (44
FR 38226). Only a few rules have been
revised since that time. In 1989, the
Commission determined that a general
reexamination of its rules was
appropriate to take account of ten years
of experience with their operation. In
developing proposed revisions, the
Commission considered its own
experience with the rules and also the
views of its administrative law judges.
who preside at the Commission’s trial
proceedings. The Commission .
considered possible revisions in a series
of public meetings and in 1990
puglished proposed revisions in the
Federal Register (55 FR 4853). In its
discussion of the proposals, the
Commission explained that it was
adapting its rules to present needs in
light of experience and changing
practical and legal circumstances. (55
FR 4853).

The proposed rules clarified some
procedures, modified the treatment of
other procedural subjects in light of case
law developments under the Mine Act,
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and addressed a number of procedural
topics not covered in the original rules.
For example, the procedures for
contesting citations and orders pursuant
to section 105(d) were set forth in
greatar detail. See proposed § 2700.20
(55 FR 4859); compare present 29 CFR
2700.20. Procadures for pretrial
discovery also were set forth in greater
detail. See proposed §§ 2700.56—2700.59
(55 FR 4862); compare present 29 CFR
2700.55~-2700.58. The Commission
proposed adopting new procedures
dealing with intervention and amicus
curiae participation at both the trial and
review levels, Sea pro §§2700.4
(b) and (c), 2700.73, and 2700.74 (55 FR
4858, 4864); compars present 29 CFR
2700.4, The Commission also clarified
its procedures in such areas as
interlocutory review, disciplinary
referral, and ex parte communications.
See proposed §§ 2700.76, 2700.80, and
2700.82 (55 FR 4865-66); compare
present 29 CFR 2700.74, 2700.80, and
2700.82.

Although notice and comment
rulemaking, as required under the
Administrative Procedure Act, does not
apply to rules of agency procedure such
as these rules (see 5 U.S.C. 553(b)(3)(A)),
the Commission has traditionally
encouraged public participation in its
rulemaking process. The Commission
invited the comment and suggestions of
the mining community, the Commission
bar, and all other interested persons (55
FR 4854). A number of organizations
and individuals filed comments,
including the American Mining
Congress and the National Coal
Association (joint filing), the
Appalachian Research & Defense Fund
of Kentucky, the Office of the Solicitor
of the Department of Labor, several law
firms engaged in practice before the
Commission, and the United Mine
Workers of America.

Almost all the Commission’s
proposed rules received some comment,
in particular: (1) The proposed deletion
from the present rules (29 CFR 2700.2)
of the definition of the term

representative of miners’ (proposed
§2700.2 (55 FR 4858)); (2) intervention
and amicus curiae participation
(proposed §§ 2700.4 (b) and (c), 2700.73,
and 2700.74 (55 FR 4858, 4864)); (3) the
manner and date of filing pleadings and
other documents ( roposed § 2700.5(d)
(55 FR 4858)); (4) &e proposed deletion
of requirements in the present rules (29
CFR 2700.7(c), 2700.26, and 2700.27)
that certain documents generated in
Mine Act litigation be posted on mine
bglletin boards (proposed §§ 2700.7,
2700.26, and 2700.28 (55 FR 4859,
4860)); (5) the proposed deletion from

the present rules (29 CFR 2700.8(b)) of

the 5-day ‘“‘grace” period for filing
documents in response to those served
by mail (proposeg; 2700.8 (55 FR
4859)); (6) the treatment of contests of
citations and orders pursuant to section
105(d) of the Mine Act (proposed

§ 2700.20 (55 FR 4859)); (7) hearing sites
(proposed § 2700.51 (55 FR 4861~
4862)); (8) the timing for initiation and
completion of discovery (proposed

§§ 2700.56 (c) and (d) (55 FR 4862)); (9)
the proposed dsletion from the present
rules (29 CFR 2700.59) of the provision
that names of miner witnesses not be
disclosed until 2 days prior to a hearing
(proposed § 2700.61 (55 FR 4863)); and
(10) the treatment of ex parte
communications (proposed § 2700.82
(55 FR 4866)). -

While most commenters expressed
degrees of agreement with various
aspects of the proposed rules, there also
were objections. Some commenters
opposed the proposed deletions from
the present rules of the definition of the
term “representative of miners’’; of the
references to posting requirements; of
the 5-day grace period for filing
documents in response to those served
by mail; and of the limitation on the
disclosure of the names of miner
witnesses until 2 days prior to a hearing.
Disagreement was expressed with the
proposal to make filing by mail
complete upon receipt by the
Commission. The Commission was
urged to permit filing and service by
facsimile transmission (FAX).
Objections were raised to the proposed
time periods for pre-trial discovery. In
addition, some commenters suggested
new rules.

While action on the proposed rules
was pending, the Commission resolved
by case adjudication a number of
procedural issues raised in the
comments. These issues are discussed
in the section-by-section analysis. In
public mestings held in late 1992, the
Commission considered the comments
and deliberated on the rules. The
Commission again sought and received
suggestions from its administrative law
judges concerning a number of trial-
related rules.

The final rules retain many provisions
of both the present and proposed rules.
In significant changes from the
proposed rules, the Commission has
restored a reference to the Mine Act’s
g::ting requirement (§ 2700.7(b)), and

retained the present requirement (29
CFR 2700.59) that the names of miner
witnesses not be disclosed until 2 days
grior to trial (§ 2700.62). In general,

ling by mailing is effective upon
mailing (§ 2700.5(d)). The Commission
also has decided to retain the present 5-
day grace period (29 CFR § 2700.8(b))

for filing documents in response to
those served by mail (§ 2700.8).

In response to comments and upon
further reflection, the Commission has
provided for FAX filing of motions for
expedition of proceedings (§ 2700.52(a))
and of petitions for discretionary review
(§ 2700.70(a)). FAX filing may also be
permitted for other documents (§
2700.5(d)). The Commission has further
clarified its general filing and service
rules. The rules provide throughout
that, whenever legible copies of
underlying citetions and orders are not
attached to pleadings, as required, the
pleadings shall set forth their text.
Subpoenas may now also be served by
registered or certified mail, return
receipt requested (§ 2700.60). The final
rules further clarify the proposed rules
on intervention and amicus curiae
participation (§§ 2700.4(b) and (c),
2700.73, and 2700.74), discovery
(§§ 2700.56-2700.59), recusal and
disqualification (§ 2700.81), and ex
parte communications (§ 2700.82).

The Commission also has made
editorial changes in the final rules.
Rules that are based on the text of the
Mine Act follow the statute. Certain
rules have been changed to accord with
related changes in others.

The Commission thanks all those who
commented on the proposed rules for
their contribution.

B. Section-by-Section Analysis

Set forth below is an analysis of the
more significant comments received on
the Commission's proposed rules and
the final actions taken. Minor changes
or modifications to present or proposed
rules are not discussed. All comments
were carefully considered. Readers are
advised to consult the text of the final
rules and not to rely exclusively on this
summary of changes.

Subpart A—General Provisions

§2700.1 Scope; applicability of other
rules; construction.

Paragraph (b) retains the proposed
language that the Commission also be
guided, so far as practicable, by the
Federal Rules of Appellate Procedure
when considering procedural questions
not covered by the Mine Act, the
Commission’s procedural rules, or the
Administrative Procedure Act. One
commenter suggested that this section
should also incorporate the Federal
Rules of Evidence. The Commission
declines to incorporate expressly into its
simple administrative procedure the
more complex Federal Rules of
Evidence. See Mid-Continent Resources,
Inc., 6 FMSHRC 1132, 1136 n.6 (May
1984).
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§2700.2 Definitions.

The proposed rule deleted the
definition of “representative of miners”
from the present rules. That term is not
defined in the Mine Act. The present
procedural rule (29 CFR 2700.2) merely
repeats the definition promulgated by
the Secretary of Labor (Secretary) at 30
CER 40.1(b). Some commenters objected
to the proposed deletion. The
Commission is aware of the impaortance
of the role of miners’ representatives
under the Mine Act but deems it
inappropriate to incorporate in its
procedural rules the Secretary’s
definition. The definition of miners'
representative and its application in
various circumstances have been at
issue in litigation under the Mine Act,
and the Commission reserves resolution
of such questions ta its adjudicative
process. This procedural determination
is not intended Lo signal any view as to
the reasonakbleness of the Socretary s
definition or its application.

§2700.3 Whoe may practice.

The Commission adopts the proposed
rule with minor changes. In the
Commission’s fudgment, a number of
the matters raised by commenters, such
as the addition of a requirement that
representation of a party by an owner,
officer, or employee be Iy
authorized, are best resolved in
adjudication.

§2700.4 Parties, intervenors, and
amici curiae:

The proposed rule added new
procedures dealing with intervention
and amicus curiae participation at the
trial level. The Commission received a
number of comments on these proposals
end has modified the proposals,
Paragraph (b)(2) provides.that motions
to intervene made by persons other than
affected miners: or their representatives
shall be filed before the start of a
hearing on the merits, unless the judge.
for good cause shown, permits later
filing.

Some commenters suggested that the
proposed criteria for intervention were
too restrictive, and urged the
Commission to permit intervention on
the bgsu of an interest in the issues
involved in a proceeding. The
Commission has determined that
interest in issues is too broad a criterion
for intervention. Such a stendard could
serve to deprive the parties.of control
aver the litigation and could encumber
the Commission's simple administrative
trial process. See Mid-Continent
Resources, Inc., 11 FMSHRC 2389
{December m(dkcuuing criteria for
non-pariy standing to appeal a

Commission judge's decision tothe
€Commission). In denying & motion to
intervense, however, 8 Commission
may alternatively permit the movant to
participate in the p ing as amicus
curiae (§2700.4(c)).

In response ta comments, the
Commission has deleted from paragraph
(c) a time limit for meking & motion for
amicus curiae tion. Amicus
participation may be helpful at any

dge of @ proceeding, and Commission
judges wiil exercise their sound
discretion in considering the timeliness
of such motions,

§2700.5 General requirements for
pleadings and other documents; status
or informational requests.

The Commission received extensive
comments on the 'manner and
date of filing. The proposed rule
changed the date on which certain:
mailed pleadings are deemed filed, from
the date of to the date of receipt
by the Commission. A number of
cammenters explained the practical
problems caused by a ﬁ“mm based

receipt. After

the rule, the Commission has
decided to revise its procedure for filing
m‘::;‘m%““’“ ""...m&"‘" s
0!
Under presen
2700. S(d))'. ﬁling may b&mom
by personal delivery or by mail amHs
receipt or upnn mmhng

effective xon
by cenim
receipt Consistent wuh
present procedure, paragraph (d), in
general, permits either by persanal
delivery or by mail. FAX ﬁlingix also
allowed in certain instances. Paragraph
(d) now requires that initial pleadings
filed by mail must be sent by certified
or registered mail, return receipt
requestsd. Such a rwill
pravide documentation of initial
pleadings. This requirement applies.to
the mailing of a contest of & citation or
order, & petition for assessment of
penality, a complaint for compensation,
a discrimination compleint, an
application for temporary reinstatement,
and an application for temporary relief.
Contests of orders include contests of
orders issued under either section 104
or section 107 of the Mine Act. In order
to simplify mail filing after initiation of
loadfngp. k (d) further
pmwdos all subsequent documend bne:':
suclr as responsive pleadings an
may be filed with agudgc or the
Commission by first cless mail. This
procedure for filing by mail generally
paralie!‘s the service by mai¥
set forth in §m that fling
Paragraph elariﬁu at
by personal delivery includes courier

service and that filing by first class mail
includes mail. Filing by
personal delivery is effective upen
receipt; filing by mail is effective upon
mailing, except for the filing of a
petition for discretionary review (ses
§2700.706(a)), which is effective upon
receipt,

In response to a number of comments
the Commission has included in

ph (d) a provision that motions

gr expedition (5 2700.52(a)) and

itions for discretionary review

§2700.70(a}) may be filed by FAX.

Paragraph (d) also provides thet FAX
filing may be permitted for other
documents and that ﬁm FAX is
effective upom filing by
FAX, tho filer is roqnimd under
paragraph (e) to provide, in addition,
the appropriate number of non-facsimile
copies within three deys of the facsimile
transmissiomn.

Paragraph (g) provides that inquiries
concerning filing requirements, case
status, or docket information shall be
directed to the Commission’s Office of
General Counsel or its Docket Office.

§2700.7 Service.

A number of commenters
the proposed rules' deletion
reference to the Mine Act’s posting
requimmants. Section 109 of the Mine
Act requires that mines maintain
bulletin boards, en which: certain
documents arising in Mine Act litigation
are to'be posted. This is'a substantive

irement that the Commission
believes is subject under the Mine Act
to the Secretary’s rulemaking and
enforcement authority. The
Commission’s present rule (29 CFR
2700.7(c)) requires the posting of some
documents not referenced in the Mine
Act. The Commission deems it
inappropriate for it to establish any

ng requirements | those set
forth in the Mine Act, and, therefore,
has limited paragraph (b) to a genere!
refarence to the statutory posting

re?‘aragm h (c} sets forth methods of
service, which correspond to methods of
filing in §2700.5(d). Paragraph (c)
ermits service by delivery or
E mail. Service of the initial pleadings
must be by certified or registered mail,
return receipt . All subsequent
papers served by mail may be sent by
first class mail. Consistent thh filing
proceduse (§ 2760:5¢d)), pemgraph (c)
clarifies that service by personal
delivery includes courier service and
service by first class mail includes
meil.Service by personsl
delivery is effective upon receipt;
service by mail is effective upon
mailing. When filing a document by

jected to
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FAX, the filing party also must serve by
FAX or by a means as expeditious as
FAX. Service by FAX is effective upon
receipt.

§2700.8 Computation of time.

The proposed rule deleted the 5-day
grace period presently allowed for filing
a document in response to one served
by mail (29 CFR 2700.8(b)). Many
commenters opposed the deletion of
this allowance. The Commission, upon
further consideration, reinstates the 5-
day grace period, but emphasizes that it
applies only to the filing of responsive
pleadings.

§2700.10 Motions.

The proposed rule changed the time
allowed for response to a written motion
from 10 to 15 days, to compensate for
the deletion of the present rule's 5-day
grace period. In view of the
reinstatement in § 2700.8 of the 5-day
grace period, the time allowed for
response is again set at 10 days,
unchanged from the present rule.

§2700.11 Withdrawal of pleading.

The Secretary suggested that he and
an affected mine operator be permitted
to withdraw a petition for assessment of
civil penalty and notice of contest of
proposed penalty, respectively, upon
notification to the Commission judge or
the Commission that the penalty in
issue has been paid in full. The
Commission declines to adopt this
suggestion. Section 110(k) of the Mine
Act provides that no proposed penalty
that has been contested before 3:?
Commission be compromised,
mitigated, or settled without the
Commission’s approval.

§2700.12 Consolidation of
proceedings.

The present rule states that the
Commission and its judges may order
consolidation of proceedings in certain
appropriate circumstances. In a
technical change, the final rule now
clarifies that such consolidation may be
ordered by the Commission and its
judges upon the basis of their own, or
a party’s, motion.

Subpart B—Contests of Citations and
Orders

§2700.20 Notice of contest of a
citation or order issued under section
104 of the Act.

The proposed rule attempted to
clarify the various forms of contest that
may be filed pursuant to section 105(d)
of the Mine Act with respect to citations
and orders issued under section 104. A
number of comments revealed that some
confusion still exists in this area. In

order to achieve greater clarity,
paragraph (a), tracking section 105(d),
expressly distinguishes the contests that
may be filed by an operator from those
that may be filed by a miner or
representative of miners.

response to a comment from the
Secretary, paragraph (b) more
specifically sets forth where such
notices of contest are to be filed with the
Secretary. In paragraphs (c) and (d), the
Commission retains the requirements
that the Secretary and the contesting
party shall, respectively, advise the
Commission of, and file with the
Commission, such notices of contest.
Section 105(d) requires the Secretary to
advise the Commission of such contests.
In response to another comment,
paragraph (e) provides that whenever a
legible copy of the contested citation or
order is not attached, the notice of
contest shall set forth the text of the
citation or order.

The Secretary requested that he be
given 30 rather than 15 days to file
answers to notices of contest. Paragraph
(b) allows the Secretary 20 days to file
such answers.

§2700.22 Notice of contest of
imminent danger withdrawal orders
under section 107 of the Act.

One commenter suggested adding
language to address Commission review
of orders issued under sections 103(j),
103(k), and 104(g) of the Mine Act.
Section 105(d) of the Mine Act and
§ 2700.20 already provide for contest of
any order issued under section 104, but
the Mine Act does not expressly provide
for contest of section 103 orders.

As in § 2700.20, paragraph (b)
provides that whenever a legible copy of
the contested imminent danger order is
not attached, the notice of contest shall
set forth its text.

Subpart C—Contests of Proposed
Penalties

§2700.25 Proposed penalty
assessment.

One commenter noted that neither the
present nor the proposed rule sets forth
a time limit within which the Secretary
is to notify the operator of a proposed
penalty assessment, and suggested that
the Commission prescribe such a time
limit. Section 105(a) of the Mine Act
states that the Secretary shall provide
such notice “within a reasonable time."”
Disputes over the meaning of that
phrase will be resolved in the
adjudicative process.

§2700.26 Notice of contest of
proposed penalty assessment.

The proposed rule deleted the present
rule's reference to the posting of notices

of contest of proposed penalty
assessments. The Mine Act’s posting
requirements are referenced generally in
§ 2700.7(b) and the proposed deletion is
adopted.

§2700.28 Filing of petition for
assessment of penalty with the
Commission.

For the reason set forth with respect
to § 2700.286, § 2700.28 deletes, as was
proposed, a requirement that the
petition for assessment of penalty be
posted. One commenter suggested that
the rule should prohibit the Secretary
from basing a penalty petition upon a
policy not promulgated pursuant to
notice and comment rulemaking
procedures. Such substantive legal
issues are best resolved in the
adjudicative process. See, e.g.,
Drummond Co., 14 FMSHRC 661 (May
1992). This rule also sets forth the
requirement that whenever legible
copies of the underlying citation or
order are not attached, the petition shall
set forth the text of the citation or order.

§2700.29 Answer.

The Secretary suggests that the
proposed rule be amended to require an
operator to state whether it admits or
denies each allegation in the petition.
This proposal would complicate the
Commission’s simple “notice” pleading
and is not adopted.

Subpart D—Complaints for
Compensation

§2700.36 Contents of complaint.

One commenter suggested that the
Commission require that a complaint for
compensation set forth the names of all
miners on whose behalf the complaint
is filed. All miners entitled to
compensation, however, may not be
known at the time of filing. The miners
will be identified during the course of
litigation. Accordingly, the final rule
does not add such a requirement. The
rule provides that, whenever a legible
copy of the pertinent withdrawal order
is not attached, the text of the order
shall be set forth in the complaint.

Subpart E—Complaints of Discharge,
Discrimination or Interference

§2700.40 Who may file.

One commenter suggested that the
Commission reinstate a previous version
of this rule, which allowed a miner to
file a discrimination complaint with the
Commission, pursuant to section
105(c)(3) of the Mine Act, if the
Secretary failed to make a
determination, within the 90-day period
prescribed in the statute, as to whether
discrimination occurred. The
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Commission rejects that suggestion. In
conformity with its decision in Gilbert
v. Sandy Fork Mining Co., 8 FMSHRC
1327 (August 1987), rev'd on other
grounds, 866 F.2d 1433 (D.C. Cir. 1989),
the Commission had amended the rule
to prohibit such filings. 52 FR 44882,
November 23, 1987, Paragraph (b)
includes the proposed provision that a
miner's independent discrimination
complaint may not be filed with the
Commission until after a determination
by the Secretary that no discrimination:
has occurred.

§2700.44 Petition for assessment of
penaity in discrimination cases.

Proposed § 2700.44(b) provided that a
judge wha sustains @ miner’s
independent discrimination complaint
shall notify the of his
decision, and! ired the Secretary ta
file a&oﬁﬁon guamment of penalty
with the Commission within 45 days.
The Secretary commented that requiring
him to ﬁla‘npunahydpetiﬁon im such
circumstances would be inefficient, and
recommended that the Commission
itself assess the penalty.

The Commissiom has determined that
it is best to follow the Mine Act’s
normal progression of penalty proposal
by the Secretary and penalty assessment
by the Commission. Accordingly, the
proposed rule is adopted. The
Commission will continue to review
this process.

§2700.45 Temporary reinstatement
proceedings.

The Commission adepts §2700:45 as
proposed with minor modifications. The
Commission advisas practitioners that,

giv reme
involved, the rule

methods of filing and service. The rule
contemplates expeditious proceedings
at all stages, and its time limits are to
be strictly observed.

larifies that servic
WM@'TM(&)v . indudos“ courier s

service. Paragraph (e) clarifies that the
judge’s erder upon an application for
temparary reinstatement must be in
writing,

One commenter with the
proposed elimination in § 2700.45(g) of
a provision that allowed a judge to
dissalve an order of temporary
reinstatement if the Secretary fails to file
a discrimination complaint with the
Commission within 90 days. As
explained in the discussion of that
proposal (55 FR 4855), the dissolution
provision was omitted in arder te
conform temporary reinstatement
procedure to the Commission’s decision
in Gilbert, supra. In conformity with.

Gilbert, the Commnission retains the:
proposed: rule.

Subpart F—Applications for Temporary
Relief

§2700.46 Procedurs.

In response to comments, paragraph
(b) reduces the time for appesin
applications for temporary relief, and

s that such opposition is to be
ed within 4 days of receipt of an
application,

Subpart G—Hearings
§2700.51 Hearing sites.

Seme comments related problems
with inconvenient hearing sites under
the present rule and that
hearing sites be closer to the mine.
Selecting an appropriate site involves:
balancing the convenience of the parties
with scheduling and cost constraints of
the Commission. The Commission’s
judges endeavor to exercise sound and
fair discretion in selecting hearing sites.
Should a significant problem arise, an
aggrieved party may petition: the
Commission for interlocutery review of
the judge’s hearing sits order.

§2700.52 Expedition of proceedings.

In response to comments, paragraph
(a) permits FAX filing of motions for

tion of gs.

Secretary cancern that
the Commission would grant such
motions automatically. In Wyoming
Fuel Co., 14 FMSHRC 1282 (August
1992), the Commission examined the
Mine Aect's provisions in section 107(e)
for expedition of proceedings invelving
challenges ta imminent danger orders.
The Commission concluded that,
notwithstanding the statutory
requirements for expedition in
imminent danger cases, Comunission
juc‘iies retain discretion in scheduling
such hearings to consider relevant
factors in each case. 14 FMSHRC at
1287. Commission judges will exercise
informed discretion in considering all
motions for expedition.

Another commenter suggested: that
the rule include a provision for making
emergency motions after office hours or
in unusual circumstances. The
Commission believes that emergency
situations can be accommeodated under
its procedures.

§2700.55 Powers of Judges.

Both the present and proposed rules
stated that among a judge’s powers is
the authority to “take depositions” (29
CFR 2700.54{a)(4}; p
§ 2700.55(a}(4)). That provision was

from section 556(c) of the
Administrative Procedure Act..

deletion of

deposition. Section 556(c

Bt A g 5 s o
grant an agency or its ju additiona
powers bcyon“zthose con upon
them by their organic statute. Section
113(e) of the Mine Act empowers the
Commission and its judges to compel
testimony and to ‘‘order to be
taken by deposition.' The Commission
does not regard this language as
autherizing its judges themselves to
depose witnesses. Acco: Iy,
paragraph (d) deletes that provision and,
instead, refers only to & i\nga'l power
to order the taking of depositions.

§2700.58 Discovery; general.

Numerous comments were received
concerning the appropriate time period
for the conduet of discovery. The
Commissien has reexamined the matter.

The proposed rule provided that
discovery was to be initiated within 30
days after the filing of certain
en responsive pleadings -
(proposed § 2700.56(c)) and completed
within 60 days of initiation (proposed
§ 2700.56(d)).

Some eor::hmcntcn suggested
expanding this time period.
Commission judges have reperted that
discovery is normally completed in a
relatively brief period of time. They
have expressed concern that expanding
the time for discovery could result in
serious m of hearings.

Upon further consideration, the
Commission has revised the period
available for pre-trial discovery. Under
paragraph (d), discovery is to be
initiated within 20 days after the filing
of the relevant responsive pleading and,
under paragraph (&), is to be completed
within 40 days of initiation. Thess
periods are adequate for most discovery
purposes and will not generally delay
Commission hearings. Pre-trial
discovery under the Commissfon’s
administrative procedurs contrasts with
the mhtivalz;mom complex and time-
consuming discovery process under
genersl federal civil practice. The
Commission emphasizes that ‘
paragraphs (d) and (e) expressly permit
the judge, for good cause shown, to
extend the times for initiation and
completion of discovery. The
Commission will determine whether the
time periods work as intended.

The suggested that proposed
§2700.56(e), dealing with limitation of
discovery, should include provision for
in camera review of documents sought
for which the Secretary has raised a
clain of privilege. The Commission has
addressed i camera review and
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discovery privileges in its decisions.
See, e.g., Asarco, Inc., 12 FMSHRC 2548
(December 1990). The Commission:
believes that such.matters ara bost
resolved on a case-by-case basis.

§2700.59. Failure to cooperate in
discovery; sanctions.

In response to.comments; § 2700.59
includes among the sanctions for failure
to cooperate in discovery, the dismissal
of a proceeding in favor of the'party
soeking discovery: Some commenters
suggested that the rule should alse
allow monetery sanctions for discovery
abuse. In Francis A. Marin v. Asarco,.
Inc., 14 FMSHRC 1269 (August. 1992),
the Commission held that, in general, it
is not authorized by theMine Act to
make menetary awards«to litigants: In
any event, the Commission's experience.
does not suggest a need for monetary
sanctions for discovery abuse.

§2700.60' Subpoenas.

In responsa to the Secretary’s
suggestions, paragraph (a) permits both
oral and written application for.
subpoenas. Paragraph (a) has been
further revised te provide that, in
addition to personal delivery, a
subpoena-may be served by registered or
certified mail, return receipt requested.
In sueh: case, any risk of delivery is on
the sender:

§2700.61 Name of miner informant.

Considerable comment was generated
by the: propesed deletion of the
requirement in 29'CFR 270059 that the
names of miner witnesses not be
disclosed until 2 days before a heering.
The Commission Has reexamined this
matter,

A number of comments reflected:
confusion between miner informants
and minerwitnesses. These topics are
now addressed in separate rules,

5§ 2700:61 and 2700.62. Rule 2700.6%
addresses only the subject of miner
informants; and provides that, except'in
extraordinary circumstances, a judge
shall not disclose; or order disclosure of,
the names of miner informants: A miner
informant may also be a witness in

Commission proceedings.

§2700.62° Name of miner witness.

Section 2700.62 addresses only the
subject of miner witnesses. After
reconsidering the issue; the Commission
has decided to continue the 2-day
disclosure rule. The Commission
fecognizes the importance of protecting
Miner witnesses from possible-
intimidation or retaliation and of
sa2feguarding the integrity of its frial
Proceedings. This rule‘is not intended to:
Suggest that operators would engage in

improper conduct with regard to miner
witnesses, but to ‘any
possibility of such -abuse: Consistent
with § 2700.61, in disclosing the names
of miner witnesses, a judge shell not
disclose whether any wsra also
informants.

§2700.63 Evidence; presentation of
case.

Some commenters suggested that the
proposed ruiebe amendggd to provide
restrictive criteria for the admission and
weighing of hearsay evidence. The
Commission has held that hearsay
evidence is admissible in its
proceedings, and has set forth the
appropriata criteria for waighing such
evidence. See, e.g., Mid-Continent,
supra, 6 FMSHRC at 1135-38:

Subpart Hi—Review by the Commission
§2700.70. Petitions for discretionary.

review.
In respense to.comments, paragraph

(a) permits FAX filing of petitions: for

§2700.72 Unreviewed. decisions.

One commenter questioned whether
an unreviewed judge's decision has
preclusive effect, in the sense of res
judicata or collateral estoppel, in other
proceedings before judges. A judge’s
decision not reviewed by the
Commission does not have such
preclusive effect, The Commission; as
an appellate body, is not bound by the:
unreviewed decisions-ofits judges.

§2700.73 Procedure forintervention.

Some comments opposed the
proposed rule on the grounds that
intervention should not be permitted
after trial-level proceedings. The:
Commission: bagevaaathat, although
appellate intervention may eeceur enly
infrequently, it may be helpful.
Paragraph (d) requires that a motion fer
intervention at the appellate level must
set forth the reasons excusing the
movant's failure to move for
intervention before the judge. In
response to comments, the rule requires
that a motion to intervene be filed
within 30'days after the Commission
directs review, unless later filing is
permitted for good cause shown.

§2700.74 Procedure for participation
as amicus curiae.

In respense te comments; paragraph
(a) deletes the proposed provision: that
a motion to participate as amicuscuriae
be filed not later than 30 days after the
Commission's direction for review.
Paragraph (a) states that, after a case is-
directo«f for review, any person may
move to participate as amicus.

Paragraph:(b) provides that'an amicus
brief normally is to'be filed within the
briefing period of the party whose

sition the-amicus supports: Pavagraph
(PI; also recognizes that, in the interest
of avoiding duplication of argument, the
Commission may permit the filing.of an
amicus brief within 20 days of the closa
of the relevant briefing period; provided
that the metion for participetion:is filed
within the briefing period allotted to the
party whose pesition the amicus
supports.

§2700.75 Briefs.

Practitioners are advised to
familiarize themselves with all
gmmdums relevant.to the time for filing

iefs and the length of briafs: Paragraph
(d) provides that a motion for extension
of time for filing a brief will not be
granted except for good cause shown.

§2700.76° Interlocutory review.

Im response to comments, paragraph
(b) provides that a petition for
interlocutory review shall not exceed 15
pagesin length.

§2700.77° Oral argument.

Section 2700.77 provides that a
party’s request for oral argument shall
be made by separate motion no later
than at the time of filing its.opening er
response brief.

Subpart —Miseellaneous

$2700.80 Standards of conduct;
disciplinary proceedings.

Paragraph (e)(3) provides that, in
referring a matter for disciplinary
hearing before a judge, the Commission
may designate counsal-u_)'gosemm the
matter before the judge. This provision
conforms to standard litigation
procedurein such matters.

§2700.81 Recusal and
disqualification.

Paragraph (a) clarifies that a
Commissioner or judge may recuse
himself from a proceeding whenever he
deems it appropriate. Paragraphs (b) and
(c) continue the present procedure for
requesting the withdrawal of a
Commissioner or judge on the grounds
of'bias-or other disqualification and 'the
steps to be takem if the Commissioner or
judge does not withdraw.

§2700.82 Ex parfe communications:
The proposad rule was further

modified in response to comments and
upon further consideration. Paragraph
(a)(1) clarifies that a “status or
informational request” does not
constitute an ex communication:
Paragraph (a)(2) defines “status or
informational request” as a “request for
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a status report on any matter or
proceeding or a request concerning
filing or other docket information.”
Paragraph (b) adds amici to the group of
persons covered by the prohibition
against ex parte communications.
Paragraph (d) specifies that inquiries
concerning filing requirements, the
status of cases before the Commission,
or docket information shall be directed
to the Commission's Office of General
Counsel or to its Docket Office.

§2700.84 Effective date.,

Section 2700.84 provides that the
final rules are effective 60 days after
publication in the Federal Register. The
final rules will apply to ceses initiated
after they take effect. The final rules also
will apply to further proceedings in
cases then pending, except to the extent
that such application would be
infeasible or unfair, in which case the
present rules of procedure would apply

Miscellaneous

A number of additional new
procedures were also suggested in the
public comments. To the extent that the
final revisions do not incorporate such
new procedures, commenters are
advised that such suggestions were
considered and rejected. The
Commission notes that one commenter
proposed a new rule on amendment of
pleadings. The Commission will
continue to deal with that area
adjudicatively rather than by procedural
rule. See, e.g., Cyprus Empire Corp., 12
FMSHRC 911, 916 (May 1990).

Public Comment

The Commission will receive any
further comment on these final rules
during the 60-day period before they
take effect. The Commission welcomes
comment on its procedural rules, whick
are always open to comment and
suggestions.

List of Subjects in 29 CFR Part 2700

Hearing and appeal procedures,
Administrative practice and procedure,
Ex parte communications, Government
employees, Lawyers.

or the reasons set forth in the
preamble, part 2700 of chapter XXVII of
title 29 of the Code of Federal
Regulations is revised as follows:

PART 2700—PROCEDURAL RULES

Subpart A—General Provisions

Sec.

2700.1 Scope; applicability of other rules;
construction.

2700.2 Definitions.

2700.3 Who may practice.

2700.4 Parties, intervenors and amici
curiae.

Sec.

2700.5 General requirements for pleadings
and other documents; status or
informational requests.

2700.6 Signing of documents.

2700.7 Service.

2700.8 Computation of time,

2700.9 Extensions of time.

2700.10 Motions.

2700.11 Withdrawal of pleading.

2700.12 Consolidation of proceedings.

Subpart B—Contasts of Citations and
Orders

2700.20 Notice of contest of a citation or
order issued under section 104 of the
Act.

2700.21 Effect of failure to file notice of
contest of citation.

2700.22 Notice of contest of imminent
danger withdrawal orders under section
107 of the Act.

2700.23 Review of a subsequent citation or
order, 5

Subpart C—Contests of Proposed Penaltles

2700.25 Proposed penalty assessment,

2700.26 Notice of contest of proposed
penalty assessment.

2700.27 Effect of failure to contest proposed
penalty assessment.

2700.28 Filing of petition for assessment of
penalty with the Commission.

2700.29 Answer.

2700.30 Assessment of penalty.

2700.31 Penalty settlement.

Subpart D—Complaints for Compensation
2700.35 Time to file.

2700.36 Contents of complaint.

2700.37 Answer.

Subpart E—Complaints of Discharge,

Discrimination or Interference

2700.40 Who may file.

2700.41 Time to file.

2700.42 Contents of complaint.

2700.43 Answer,

2700.44 Petition for assessment of penalty
in discrimination cases.

2700.45 Temporary reinstatement
proceedings.

Subpart F—Applications for Temporary
Relief

2700.46 Procedure.
2700.47 Contents of application.

Subpart G—Hearings

2700.50 Assignment of Judges.

2700.51 Hearing sites, :

2700.52 Expedition of proceedings.

2700.53 Prehearing conferences and
statements,

2700.54 Notice of hearing.

2700.55 Powers of Judges.

2700.56 Discovery; general.

2700.57 Depositions.

2700.58 Interrogatories, requests for
admissions and requests for production
of documents,

2700.59 Failure to cooperate in discovery;
sanctions.

2700.60 Subpoenas.

2700.61 Name of miner informant.

2700.62 Name of miner witness.

2700.63 Evidence; presentation of case.

2700.64 Retention of exhibits.
2700.65 Proposed findings, conclusions and
orders.
2700.66 Summary disposition of
s

proceedings, !
2700.67 Summary decision of the Judge.
2700.68 Substitution of the Judge.
2700.69 Decision of the Judge.

Subpart H—Review by the Commiasion

2700.70 Petitions for discretionary review.

2700.71 Review by the Commission on its
own motion.

2700.72 Unreviewed decisions.

2700.73 Procedure for intervention.

2700.74 Procedure for participation as
amicus curiae.

Briefs,

Interlocutary review.

Oral argument.

2700.78 Reconsideration.

2700.79 Correction of clerical errors.

Subpart —Miscellaneous

2700.80 Standards of conduct; disciplinary
proceedings.

2700.81 Recusal and disqualification.

2700.82 Ex parte communications.

2700.83 Authority to sign orders.

2700.84 Effective date.

Authority: 30 U.S.C, 815, 820 and 823.

Subpart A—General Provisions

§2700.1 Scope; applicability of other
rules; construction.

(a) Scope, This part sets forth rules
applicable to proceedings before the
Federal Mine Safety and Health Review
Commission and its Administrative Law
Judges.

(b) Applicability of other rules. On
any procedural question not regulated
by the Federal Mine Safety and Health
Act of 1977, 30 U.S.C. 801 et seq. (“the
Act”), these Procedural Rules, or the
Administrative Procedure Act
(particularly 5 U.S.C. 554 and 556), the
Commission and its Judges shall be
guided so far as practicable by the
Federal Rules of Civil Procedure and the
Federal Rules of Appellate Procedurs.

(c) Construction. These rules shall be
construed to secure the just, speedy and
inexpensive determination of all
proceedings, and to encourage the
participation of miners and their
representatives. Wherever the masculine
gender is used in these rules, the
feminine gender is also implied.

§27002 Definitions.

For purposes of this part, the
definitions contained in section 3 of the
Act, 30 U.S.C. 802, apply.

§2700.3 Who may practice.

(a) Attorneys. Attorneys admitted to
practice before the highest court of any
State, Territory, District,
Commonwealth or possession of the
United States are permitted to practice
before the Commission.

2700.75
2700.76
2700.77
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(b) Other persons. A.person:who iz
not authorized ta practica before the
Commission as an. attorney undar
paragraph (&) of this section mmay
practice before the Commission:asia
representative of a party if he is:

(1) A party;

(2) A representative of miners;

(3} An owner, partner, efficer or
employes of a party when thie party is
a labor organization, an association; &
partnership, & corporation, ether
business entity, or a political
subdivision;.or

(4) Any other person with the
permission of the presiding judge or tha
Commissiomn.,

(c) Entry of appearance. A
representative of a party shall enter an
appearance by signing the first
document filed on behalf of the party;
filing a writterr entry of appearance with
the Commission or Judge; or, if the
Commission or Judge permits, by orally
entering an appearanee in open hearing.

(d) Withdrawal of eppearance. Any
representative of a.party desiring to
withdraw his appearance shall file a
motion with the Commission or Judge.
The motion to withdraw may, in the
discretion of the-Commission or Judge,
be denied where it is necessary. to avoid
undue delay orprejudica to the rights of
a party.

§2700.4 Parties, intervenors, and amici
Curiae,
_(a) Party status. A person, including
the Secretary or an operator, who is
named as a party or who is permitted'to
Intervene, is.a party. In a proceeding
instituted by the Secretary under section
105(c)(2) of the Act, 30 1J.S.C. 815(c)(2),
the complainant on whose behalf the
Secretary has filed the complaint is a
party and may present additional
evidence on his own behalf. A miner,
applicant for employment, or
fepresentative of a miner who has filed
4 complaint with the Commission under
sections 105(c)(3) or 111 of the Act, 30
U‘AS.C. 815(c)(3) and 821, and an
effected miner or his representative who
bas become a pasty in accordance with
Paragraph (b).of this saction, are parties.
(b) Intervention. (1) Intervention by
offected miners and their
"®presentatives. Before a case has been
issigned to a Judgs, affected miners or
their representatives shall be permitted
o intervene upen filing a written notice
of intervention with the Executive
Director, Federal Mine Safety and
Health Review Commission, 1730 K
Street, N.W., Sixth Floor, Washington,
DC 20006-3867. If the case has been
Sssigned to,a the notice of
Intervention be filed with the
luidge. The Commission: or the Judge

shall mail forthwith a-copy of the notice
to all parties. Afterthe start of the
hearing; affected minsra or their
representatives may intervene upon:just:
terms and for goed cause shown.

(2) Interveation by other persons. (i)
Mations by other persens. for leave to
intervene shell be filed before the start
of a:hearing on.the merits unless the:
Judge, forgood.cause:shown, allows a
later filing, The motion shall set forth:

(A) The interest of the. movant relating
to.the property or events that are the
subject of the proceeding;

(B) The reasons why such interest is
not otherwise adequately represented by
the parties almeady involved in the
proceeding; and’

(C) A showing that intervention will
not unduly dslay or prejudice the
adjudication of the issues.

(i) Such intervention is not a:matter
of right but of the:sound discretion of
the judge: In denying a motion'to
intervene, the Judge may alternatively
permit the movant to participate in the
proceeding as amicus curiae.

(c) Procedure for participationas
amicus curige: Any person may move:to
participate as amicus curiae in &
proeeeding before a Judge: Such
gearticiptum' n: as amicus curiae shall not

a matter of right but of the: sound
discretion:of the Judge. A motion for
participationmas amicus:curiae shall set
forth the interest of the movant and
show that the granting of the motion
willinot unduly delay or prejudice the
adjudication of the issues. If the Judge'
permits amicus curiae: participation, the
Judge's.order shall specify the time
within which such amicus curiae
memorandum; brief; or other pleading
must be filed and the time within which
a reply may be made. The movant may.
conditionally attach its memorandum,
brief, or other pleading to its metion for
participation as-amicus curiae:.

§2700.5 General requirements for
pleadings and other documents; status or
informational requests.

(a) Jurisdiction. A proposal for a
penalty under section 110; 36 U.S.C.
820;.an answer to a notice of contest of
a citation or withdrawal orderissued
under section 104, 30 U.S,C. 814; an
answer to a notice of contest of an arder
issued under section 107, 30 U.S.C. 817;
a complaint issued under sections
105{c) or 711, 30 U.S.C. 815(c) and 821;
and an application for temporary
reinstatement under section 105{c)(2),
30 U.S.C. 815(c)(2), shall allege that the
violation orimminent danger tock place
in or invelves @ mine that has products:
which enter commerce or has operations
or products that affect commerce.
Jurisdictional facts that are alleged ares

deemed admitted unless specifically
denied ina mpnnsiveslandin

(b) Where'to file. Until a )udg&-has.
been assigned to a case, all: documents
shall'be filed with the Commission.
Documents filed with the Commission
shall be addressed to the Executive
Director and 'mailed or delivered to the
Docket Office, Fedaral Mine Safety and
Health: Review Commission, 1730 K
Street, N:W., Sixth Floor, Washington,
DC 268006-3867. After & Judge has been:
assigned, and before he issues a
decision, documents shall be filed with
the judge at theaddress set forth-on the
notice of assignment. Documents filed
in connection with interlocutory review
shall be filed' with the Commission in
accordance with §2700.76. Afier the
Judge has issued his final decision,
documents shall be filed with the
Commission,

(c) N information. All
documents shall be legible and shall
clearly identify on the cover page the
filing party by name. All'documents
shall be dated and'shall include the
assigned docket number and:the filing
person’s.address and telephone number.
Written notice of any change in address
or telephone number shall be given
promptly to the Commission or the

u ‘andeilod:erruﬂe&
; (d) Manner and date of filing: A

notice of contest of a citation or order,
a petition: for assessment of penaity; a
complaint for compensation, a
complaint of discharge, discrimination
or interference, an application for
temporary reinstatement, and an
application for temporary relief shall be
filed'by personal delivery, including
courier serviee, or by registered or
certified mail, return receipt requested.
All subsequent documents that are filed’
with a Judge or the Commission mey be-
filed by first class mail, including
express mail, or by personal delivery.
When filing is:by persenel delivery,
filing is effective upon receipt. When
filing is by mail, filing is effective upon
mailing, except that lge filing of a
petition for discretionary review with
the Commission is effective upon
receipt. See §2700.70. Filing by
facsimile transmission is permissible
only when specifically permitted by
these rules (see'§§ 2700.52 and 2700.70),
or when otherwise allowed by a Judgs
or the Commission. Filing by facsimile
transmission is effective upon receipt.
(e) Number of copies, In cases b
a Judge, two copies shall be filed for
each docket; in cases before the:
Commission, seven copies shall be filed;
but if the filing party is not represented
by a lawyer or ether tative; one
copy shall be sufficient. When filing is
by facsimile transmission, the
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appropriate number of non-facsimile
copies must be filed with the Judge or
Commission within 3 days of the
facsimile transmission.

(f) Size of paper. Pleadings and other
documents shaﬁe be 8% by 11 inches in
size,

(g) Status or informational requests.
Any inquiries concerning filing
requirements, the status of cases before
the Commission, or docket information
shall be directed to the Office of General
Counsel or the Docket Office of the
Federal Mine Safety and Health Review
Commission, 1730 K St., N.W,, Sixth
Floor, Washington, DC 20006—-3867.

§2700.6 Signing of documents.

When a person who appears in a
representative capacity signs a
document, that person’s signature shall
constitute his certificate:

(a) That under the provisions of the
law, including these rules and all
federal conflict of interest statutes, he is
authorized and qualified to represent
the particular party in the matter; and

(b) That he has read the document;
that to the best of his knowledge,
information, and belief formed after
reasonable inquiry it is well grounded
in fact and is warranted by existing law
or a good faith argument for extension,
modification, or reversal of existing law;
and that it is not interposed for any
improper purpose, such as to harass or
to cause unnecessary delay or needless
increase in the cost of litigation.

§2700.7 Service.

(a) Generally. A copy of each
document filed with the Commission
shall be served on all parties. In
addition, a copy of a notice of contest
of a citation or order, a petition for
assessment of penalty, a discrimination
complaint, a complaint for
compensation, and an application for
temporary relief shall be served upon
the representative of miners, if known.

(b) Posting. A copy of an order,
citation, notice, or decision required
under section 109 of the Act, 30 U.S.C.
819, to be posted on a mine bulletin
board shall, upon receipt, be
immediately posted on such bulletin
board by the operator.

(c) Methods of service. A notice of
contest of a citation or order, a proposed
penalty assessment, a petition for
assessment of penalty, a com?laint for
compensation, a complaint of discharge,
discrimination or interference, an
application for temporary reinstatement,
and an application for temporary relief
shall be served by personal delivery,
including courier service, or by
registered or certified mail, return
receipt requested. All subsequent papers

may be served by personal delivery or
by first class mail, including express
mail service, with the exception of the
papers specified in § 2700.45
(Temporary reinstatement proceedings).
Service by mail is effective upon
mailing. Service by personal delivery is
effective upon receipt. When filing by
facsimile transmission (see § 2700.5(d)),
the filing party must also serve by
facsimile transmission or by a means as
expeditious as facsimile. Service by
facsimile transmission is effective upon
receipt.

(d) Service upon representative.
Whenever a party is represented by an
attorney or other authorized
representative, subsequent service shall
be made ?on the attorney or other
authorized representative.

(e) Proof of service. All pleadings.and
other filed documents shall be
accompanied by a statement setting
forth the date and manner of service.

§2700.8 Computation of time.

In computing any period of time
prescribed in these rules, the day from
which the designated period begins to
run shall not be included. The last day
of the period so computed shall be
included unless it is a Saturday,
Sunday, or federal holiday, in which
event the period runs until the end of
the next business day. When the period
of time prescribed is less than 7 days,
intermediate Saturdays, Sundays, and
federal holidays shall be excluded in the
computation. When service of a
document is by mail, 5 days shall be
added to the time allowed by these rules
for the filing of a response or other
documents.

§2700.9 Extensions of time.

The time for filing or serving any
document may be extended for good
cause shown. A request for an extension
of time shall be filed before the
expiration of the time allowed for the
filing or serving of the document.

§2700.10 Motions.

(a) An application for an order shall
be by motion which, unless made
during a hearing or a conference, shall
be made in writing and shall set forth
the relief or order sought.

(b) Written motions shall be set forth
in a document separate from other
pleadings.

(c) A statement in opposition to a
written motion may be filed by any
party within 10 days after service upon
the party. Unless otherwise ordered,
;:;ral argument on motions will not be

eard,

§2700.11 Withdrawal of pleading.

A party may withdraw a pleading at
any stage of a proceeding with the
approval of the Judge or the
Commission.

§2700.12 Consolidation of proceedings.

The Commission and its Judges may
at any time, upon their own motion or
a party’s motian, order the
consolidation of proceedings that
involve similar issues.

Subpart B—Contests of Citations and
Orders

§2700.20 Notice of contest of a cltation or
order issued under section 104 of the Act.

(a) Who may contest. (1) An operator
may contest:

(1) A citation or an order issued under
section 104 of the Act, 30 U.S.C. 814;

(ii) A modification of a citation or an
order issued under section 104 of the
Act; and

(iii) The reasonableness of the length
of time fixed for abatement in a citation
or modification thereof issued under
section 104 of the Act.

(2) A miner or representative of
miners may contest:

(i) The issuance, modification or
termination of any order issued under
section 104 of the Act; and

(ii) The reasonableness of the length
of time fixed for abatement in a citation
or modification thereof issued under
section 104 of the Act.

(b) Time to contest. Contests fil:? l))[y )
an operator pursuant to graph (a)(1
of thli):sectig’n shall be ﬁ?:éawitg the
Secretary at the appropriate Regional
Solicitor’s Office or at the Solicitor's
Office, Mine Safety and Health Division,
Arlington, Virginia, within 30 days of
receipt by the operatar of the contested
citation, order, or modification. Contests
filed by a miner or representative of
miners pursuant to paragraph (a)(2) of
this section shall be filed in the same
manner within 30 days of receipt by the
miner or representative of miners of the
contested order, modification, or
termination.

(c) Notification by the Secretary. The
Secretary, in accordance with section
105(d) of the Act, 30 U.S.C. 815(d), shall
immediately advise the Commission of
such notice of contest upen its receip!.

(d) Copy to Commisslgz. The
contesting party shall also file a copy of
his notice of contest with the
Commission at the time he files with the
Secretary.

(e) Contents of notice of contest. (1) A
notice of contest shall contain a short
and plain statement of:

(i) The party’s position with respect 10
each issue of Yaw and fact that the party
contends is pertinent; and
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(ii) The relief requested by the party.

(2) A legible copy of the contested
citation or order shall be attached to the
notice of contest. If a legible copy is not
available, the notice of contest shall set
forth the text of the contested citation or
orasr.

() Answer. Within 20 days after
service of a notice of contest, the
Secretary shall file an answer
responding to each allegation of the
notice of contest.

§2700.21 Effect of fallure to file notice of
contest of citation.

An operator's failure to file a notice of
contest of a citation or order issued
under section 104 of the Act, 30 U.S.C.
814, shall not preclude the operator
from challengng. in a penalty
proceeding, the fact of violation or any
special findings contained in a citation
or order including the assertion in the
citation or order that the violation was
of a significant and substantial nature or
was caused by the operator’s
unwarrantable failure to comply with
the standard.

§2700.22 Notice of contest of Imminent
danger withdrawal orders under section 107
of the Act.

(a) Time to file. A notice of contest of
a withdrawal order issued under section
107 of the Act, 30 U.S.C. 817, or any
modification or termination of the order,
shall be filed with the Commission by
the contesting party within 30 days of
receipt of the order or any modification
or termination of the order.

(b) Contents of notice of contest. (1) A
notice of contest shall contain a short
an?)%l;)in statement of:

i) The contesting party's position on
each issue of law angaf:ct th;:twthe
Cm(lltesting party contends is pertinent;
an

(ii) The relief requested by the
contestin %

(2) A legible copy of the contested
order shall be attached to the notice of
contest. If a legible copy is not aveilable,
the notice of contest shall set forth the
text of the contested order.

(c) Answer. Within 15 days after
service of the notice of contest, the
Secretary shall file an answer
responding to each allegation of the
notice of contest.

§2700.23 Review of a subsequent citation
Or order. i

(a) The contesting party shall file any
subsequent citation or order that
modifies or terminates the citation or
ordgr under review within 30 days of its
feceipt. The notice of contest under
Section 105 or section 107 of the Act, 30
U.S.C. 815 and 817, unless withdrawn,

shall be deemed to challenge any such
subsequent citation or order.

(b) A person who is not a party in a
pending proceeding for review of a
citation or order may obtain review of
a modification or termination of the
citation or order by filing a notice of
contest under section 105 or section 107
of the Act. The notics of contest shall
be filed within 30 days of recsipt of the
citation or order that modifies or
terminates the citation or order being
reviewed.

Subpart C—Contests of Proposed
Penalties

§2700.25 Proposed penalty assessment.

The Secretary, by certified mail, shall
notify the operator or any other person
against whom a penalg is proposed of
the violation alleged, the amount of the
proposed penalty assessment, and that
such person shall have 30 days to notify
the Secretary that he wishes to contest
the proposed penalty assessment.

§2700.26 Notics of contest of proposed
penaity assessment.

A person has 30 days after receipt of
the proposed penalty assessment within
which to notify the Secretary that he
contests the proposed penalty, The
Secretary shall immediately transmit to
the Commission the notice of contest.

§2700.27 Effect of failure to contest
proposed penaity assessment.

If, within 30 days from the receipt of
the Secretary's proposed penalty
assessment, the operator or other person
fails to notify the Secretary that he
contests the proposed penalty, the
Secretary’s proposed penalty assessment
shall be deemed to be a final order of
the Commission not subject to review by
any court or agency.

§2700.28 Filing of petition for assessment
of penalty with the Commission.

(a) Time to file. Within 45 days of
receipt of a timely contest of a proposed
penalty assessment, the Secretary shall
file with the Commission a petition for
assessment of penalty.

(b) Contents. The petition for
assessment of penalty shall list the
alleged violations and the proposed
penalties. Each violation shall be
identified by the number and date of the
citation or order and the section of the
Act or regulations alleged to be violated.
The petition for assessment of penalty
shall state whether the citation or order
has been contested and the docket
number of any contest. The petition for
assessment of penalty shall advise the
party against whom a penalty is filed
that he has 30 days to file an answer
pursuant to § 2700.29.

(c) Attachments. A legible copy of
each citation or order for which a
penalty is sought shall be attached to
the petition for assessment of penalty. If
a legible copy is not available, the
petition for assessment of penalty shall
set forth the text of the citation or order.

§2700.29 Answer.

A party against whom a petition for
assessment of penalty is filed shall file
an answer within 30 days after service
of the petition for assessment of penalty.
An answer shall include a short and
plain statement responding to each
allegation of the petition.

§2700.30 Assesament of penalty.
() In assessing a penalty the Judge
shall determine the amount of penalty
.in accordance with the six statutory
criteria contained in section 110(i) of
the Act, 30 U.S.C. 820(i), and
incorporate such determination in a
written decision. The decision shall
contain findings of fact and conclusions
of law on each of the statutory criteria
and an order requiring that the penalty
be paid.

) In determining the amount of
penalty, neither the Judge nor the
Commission shall be bound by a penalty
proposed by the Secretary or by any
offer of settlement made by a party.

§2700.31 Penalty settlement.

(a) General. A proposed penalty that
has been contested before the
Commission may be settled only with
the approval of the Commission upon
motion.

(b) Settlement motion. A motion to
approve a penalty settlement shall
include the following information for
each violation:

(1) The amount of the penalty

roposed by the Secretary;
F (2;;0The agwunt of tht:rgenalty agreed
to in settlement; and

(3) Facts in support of the penalty
agreed to by the parties.

(c) Order approving settlement. Any
order by the Judge approving a
settlement shall set forth the reasons for
approval and shall be supported by the
record. Such order shall me the
final decision of the Commission 40
days after issuance unless the
Commission has directed that the order
be reviewed.

Subpart D—Complaints for
Compensation

§2700.35 Time to file. )

A complaint for compensation under
section 111 of the Act, 30 U.S.C. 821,
shall be filed within 80 days after the
beginning of the period during which
the complainants are idled or would




12168

Federal Register / Vol. 68, No. 40 / Wednesday, March 3, 1983 / Rules and Regulations

have been idled by the crder that gives
rise to the claim.

§2700.36 Contents of complaint.

A complaint for compensation shall
include:

(a) A short and plain statement of the
facts giving rise to the claim, including
the period for which compensation is
claimed;

(b) The total amount of the
compensation claimed, if known; and

() A legible copy of any pertinent
order of withdrawal or, if a legible copy
is not availeble, the text of the order.

§2700.37 Answer.

Within 30 days after service of a
complaint for compensstion, the
operator shall file an answer responding
to each allegation of the complaint.

Subpart E—Compiaints of Discharge,
Discrimination or Interference

§2700.40 Who mey file.

(@) The Secretary. A discrimination
complaint under section 105(c)(2) of the
Act, 30 U.S.C. 815(c)(2), shall be filed by
the Secretary if, after an investigation
conducted pursuant to section 105(c)(2),
the Secretary determines that a violation
of section 105{c)(1), 30 U.5.C. 815(c)(1),
has occurred.

(b) Miner, representative of miners, or
applicant for employment. A
discrimination complaint under section
105(c)(3) of the Act, 30 U.S.C. 815(c){3),
may be filed by the complaining miner,
representative of miners, or applicant
for employment if the Secretary, after
investigation, has determined that the
provisions of section 105(c)(1) of the
Act, 30 U.S.C. 815(c)(1), have not been
violated.

§2700.41 Time 1o file.

(a) The Secretary. A discrimination
complaint shall be filed by the Secretary
within 30 days after his written
determination that a violation has
occurred.

(b) Miner, representative of miners, or
applicant for employment. A
discrimination complaint may be filed
by a complaining miner, representative
of miners, or applicant for employment
within 30 days efter receipt of a written
determination by the Secretary that no
violation has occurred.

§2700.42 Contents of complalnt.

A discrimination complaint shall
include a short and plain statement of

interference, and a statement of the
relief requested.

§270043 Answer.

Within 30 days efler service of a
discrimination complaint, the
respondent shell file en enswer
respending to each allegation of the
complaint.

§2700,44 Petition for assessment of
penalty in discrimination cases.

() Petition for assessment of penalty
in Secretary’s complaint. A
discrimination complaint filed by the
Secretary shall propose a civil penslty
of a specific amount for the alleged
violation of section 105(c) of the Act, 30
1.8.C. 815(c). The petition for
essessment of penalty shall include a
short and plain statement of sup
reascns based on the criteria for pen
assessment set forth in section 110(i) o
the Act. 30 U.S.C. 820(i).

(b) Petition for assessment of penalty
after susteining of complaint by miner,
representative of miners, or applicant
for employment. Immediately upon
issuance of a decision by a Judge
sustaining a discrimination complaint
brought pursuant to section 105{c)(3), 30
U.S.C. 815(c)(3), the Judge shell notify
the Secretary in writing of such
determination. The Secretary shall file
with the Commission a for
assessment of civil within 45
days of receipt of such notice.

§2700.45 Temporary reinstatement
proceedings.

(a) Service of pleadings. A copy of
each document filed with the
Commission in a temporary
reinstatement p g shall be
served on all parties either by personal
delivery, including courier service, or
by certified or registered mail, return
receipt requested.

(b) Contents of application. An
application for temperary reinstatement
shall state the Secretary's finding that
the miner’s discrimination complaint
was not frivalously brought shall be
accompanied by an affidavit setting
forth the Secretary's reasons supporting
his finding. The application also shall
include a copy of the miner’s complaint
to :‘he Socretary{hmd proof of notice l:o
and service on the against whom
relief is sought by n most expeditious
means of notice and delivery reasonsbly
available.

(c) Request for hearing. Within 10
dsys following receipt of the Secretary's
application for tem reinstatement,
the person against whom relisf is sought
shall advise the Commission's Chief
Administrative Law Judge or his
designee, and sim notify the

, whether a hearing on the
applicatien is requested. if no hearing is
requested, the Judge assigned to the

Secretary’s appli d‘:fegstﬁe
‘s application and, d on
the contents thereof the Judge

fri mm\mﬁ? T
was not friv y y 1l
issue immediately a written order of
temporary reinstatement. If a hearing on
the application is requested, the hearing
ghall be held within 10 days following
receipt of the for hearing by the
Commission’s f Administrative Lew
Judgs or his designes, unless compelling
reasons are shown in an accompanying

for an extension of time.

d) Hearing. The scepe of @ hearing on
an application for temporary
reinstaterment is limited to a
determination as to whether the miner's
complaint was frivolously brought. The
burden of proof shall be upon the
Secretary to establish that the comp!leint
was not frivolously brought. In support
of his applicatien for temporery
E’insutement. the S&(;mtary may li;n;l

presentation to the testimony of the
complainant. The respondent shall have
an opportunity to cross-examine any
witnesses called by the Secretary and
may present testimony and

evidence in support of its
g_(lniﬁon that the compleint was
vaolously brought.

(e} Order on application. Within 7
days follmving& close of a hearing on
an application for temporary
reinstatement, the Judge shall issue s
written order granting or denying the
application. However, in extraordinary
circumstances, the Judge's time for
issuing an order may be extended as
deemed by the Judge. The
Judge’s order include findings and
conclusions supporting the
determination as to whether the miner’s
com has been frivolously brought.
The parties shall be notified of his
determination by the most expeditious
means reasonably available. Service of
the order granting or denying the
application shall be by certified or

istered mail, return receipt requested.
m?x Review of order. Review by the
Commission of a Judge's written order
granting or denying an application for
temparary reinstatement may be sought
by filing with the Commission a petilion
for review with supporting arguments
within 5 days following receipt of the
Judge's written order. The opposin§
party shall be served simultaneously.
The filing of a for review shall
not stay the‘effect of the Judge’s order
unless the Commission so directs. Any
response shall be filed within 5 days
following receipt of a petition. The
Commission's ruling on a for
review shall be rendered within 10 dey*
following receipt of any respanse or
expiration of the period for filing such
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response. In extraordinary
circumstances, the Commission's time
for decision may be extended.

(g) Dissolution of order. If, followin
an order of temporary reinstatement,
Secretary determines that the provisions
of section 105(c)(1), 30 U.S.C. 815(c)(1),
have not been violated, the Judge shall
be so notified and shall enter an order
dissolving the order of reinstatement.
An order dissolving the order of
reinstatement shall not bar the filing of
an action by the miner in his own behalf
under section 105(c)(3) of the Act, 30
U.S.C. 815(c)(3), and § 2700.40(b) of
these rules.

Subpart F—Applications for
Temporary Relief

§2700.46 Procedure. °

(a) When to file. As provided in
section 105(b)(2) of the Act, 30 U.S.C.
815(b)(2), an application for temporary
relief from any modification or
termination of any order or from any
order issued under section 104 of the
Act, 30 U.S.C. 814, may be filed at any
time before such order becomes final.
No temporary relief shall be granted
with respect to a citation issued under
sections 104(a) or (f) of the Act. 30
U.S.C. 814(a) and (f).

(b) Statements in opposition. An
party opposing the application shall file
a statement in opposition within 4 days
after receipt of tﬁe application,

(c) Prior hearing required. Tempo
relief shall not be grr:gted priortoa i
hearing on such application.

§2700.47 Contents of application.

(a) An application for temporary relief
shall contain:

(1) A showing of substantial
likelihood that the findings and
decision of the Judge or the Commission
will be favorable to the applicant;

(2) A statement of the specific relief
requested; and

(3) A showing that such relief will not
adversely affect the health and safety of
miners in the affected mine.

(b) An application for temporary relief

may be supported by affidavits or other
evidence.

Subpart G—Hearings

§2700.50 Assignment of Judges.
Judges shall be assigned cases in
rotation as far as practicable.

§2700.51 Hearing sites.

_All cases will be assigned a hearing
site by order of the Judge. The Judge
shall give due regard to the convenience
and necessity of the parties or their
fepresentatives and witnesses, the

availability of suitable hearing facilities,
and other relevant factors.

§2700.52 Expedition of procesedings.

(a) Motions. In addition to making a
written motion pursuant to § 2700.10,
a party may request expedition of
proceedings by oral motion, with
concurrent notice to all parties, or may
file and serve such motion by facsimile.
Oral motions shall be reduced to writing
within 24 hours.

(b) Timing of hearing. Unless all
parties consent to an earlier hearing, an
expedited hearing on the merits of the
case shall not be held on less than 4
days notice,

§2700.53 Prehearing conferences and
statements.

(a) The Judge may require the parties
to participate in a prehearing
conference, either in person or by
telephone. The participants at any such
conference may consider and take
action with respect to:

(1) The formulation and
simplification of the issues;

(2) The possibility of obtaining
stipulations, admissions of fact and of
documents that will avoid unnecessary
proof and advance rulings from the
Judge on the admissibility of evidence;

(3) The exchange of exhibits and the
names of witnesses and a synopsis of
the testimony expected from each
witness;

" (4) The necessity or desirability of
amendments to the pleadings and the
joinder of parties;

(5) The possibility of agreement
disposing of any or all of the issues in
dispute;

(6) Such other matters as may aid in
the expedition of the hearing or the
disposition of the case.

(g)o‘l‘he Judge may also require the
parties to submit prehearing statements
addressing one or more of the matters
set forth in paragraph (a) of this section.

§2700.54 Notice of hearing.

Except in expedited proceedings,
written notice of the time, place, and
nature of the hearing, the legal authority
under which the hearing is to be held,
and the matters of fact and law asserted
shall be given to all parties at least 20
days before the date set for hearing. The
notice shall be mailed by certified or
registered mail, return receipt requested.

§2700.55 Powers of Judges.

Subject to these rules, a Judge is
empowered to:

(a) Administer oaths and affirmations;

(b) Issue subpoenas authorized by
law;

(c) Rule on offers of proof and receive
relevant evidence;

(d) Order depositions to be taken;

(e) late the course of the hearing;

(f) Hold conferences for the settlement
or simplification of the issues;

(g) Dispose of procedural requests or
similar matters;

(h) Make decisions in the proceedings
before him, provided that he shall not
be assigned to make a recommended
decision; and

(i) Take other action authorized by
these rules, by 5 U.S.C. 556, or by the
Act.

§2700.56 Discovery; general.

(a) Discovery methods. Parties may
obtain discovery by one or more of the
following methods: Depositions upon
oral examination or written questions;
written interrogatories; or requests for
admissions, for production of
documents or objects or for permission
to enter upon property for inspecting,
copying, photographing, and gathering
information.

(b) Scope of discovery. Parties may
obtain discovery of any relevant, non-
privileged matter that is admissible
evidence or appears likely to lead to the
discovery of admissible evidence.

(c) Limitation of discovery. Upon
motion by a party or by the person from
whom discovery is sought or upon his
own motion, a Judge may, for good
cause shown, limit discovery to prevent
undue delay or to protect a party or
gerson from oppression or undue

urden or expense.

. (d) Initiation of discovery. Discovery
shall be initiated within 20 days after an
answer to a notice of contest, an answer
to a petition for assessment of penalty,
or an answer to a complaint under
sections 105(c) or 111 of the Act has
been filed. 30 U.S.C. 815(c) and 30
U.S.C. 821. For good cause shown, the
Judge may permit discovery to be
initiated after that date.

(e) Completion of discovery.
Discovery shall be completed within 40
days after its initiation. For good cause
shown, the Judge may extend the time
for discovery.

§2700.57 Depositions.

(a) Generally. Any party, without
leave of the Judge, may take the
testimony of any person, including a
party, by deposition upon oral
examination or written interrogatories.

(b) Orders for deposition. If the parties
are unable to agrese, the time, place, and
manner of taking depositions shall be
governed by order of the Judge.

§2700.58 Interrogatories, requests for
admissions and requests for production of
documents.

(a) Interrogatories. Any party, without
leave of the Judge, may serve written
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interrogatories another party. A
party mdm interrogatories sh};ll
answer interrogatory separate

and fully in writing under oath within
25 days of service unless the nt
of the interrogatories agrees to a longer
time. The Judge order a shorter or
longer time period for responding. A
party objecting to an interrogatery shall
state the basis for the objection in its
answer.

(b) Requests for admissions. Any
party, without leave of the Judge, may
serve on another party a written request
for admissions. A party served with a
request for admissions shall respond to
each request separately and fully in
writing within 25 days of service, unless
the party making the request agrees to
a longer time. The Judge may order a
shorter or longer time period for
responding. A party objecting to a
request for admissions shall state the
basis for the objection in its response.
Any matter admitted under this rule is
conclusively established for the purpose
of the pending proceeding unless the
Judge, on motion, permits withdrawal or
amendment of the admission.

(c) Request for production, entry or
inspection. Any party, without leave of
the Judge, may serve on another party a
written request to produce and permit
inspection, copying or photocopying of
designated documents or objects, or to
permit a party or his agent to enter upon
designated property to inspect and
gather information. A party served with
such a request shall respond in writing
within 25 days of service unless the

y making the request agrees to a
ionger time. The Judge may order a
shorter or longer period for responding.
A party objecting to a request for
production, entry or inspection shall
state the basis for the objectian in its
response.

§2700.59. Failure to cooperate in
discovery; sanctions.

Upon the failure of any person,
including a party, to respond tc a
discovery request or upon an objection
to such a request, the party seekin
discovery may file a motion with the
Judge requesting an order compelling
discovery. If any person, including a
party, fails to comply with an order
compelling discovery, the Judge may
make such orders with regard to the
failure as are just and appropriate,
including deeming as established the
matters sought to be discovered or
dismissing the proceeding in favor of
the party seeking discovery. For good
cause shown the Judge may excuse an
objecting party from complying with the
request.

: (a) Compulsory attendance of

a) Comp
witnesses and production of documents.
The Commission and its Ju are
authorized to issue subpoenas, on their
m\ml motion or on the oral orwri‘tltlen
application of a : g the
attendance of mmme
production of documents or physical
evidence. A subpoena may be served by
any person who is at least 18 years of
age. A subpoena may also be served by
registered or certified mail, return
receipt requested, but, in such case, any
risk of delivery is on the serving party.
A cogy of the subpoena a
certificate of service shall be filed with
the Commission or the Judge.

(b) Fees payable to witnesses.
Subpoenaed witnesses shall be paid the
same fees and as are paid in the
district courts of the United States. The
witness fees and mileage shall be paid
by the party at whose request the
witness appears, or by the Commission
if a witness is subpoenaed on the
motion of the Commission or a Judge.
This paragraph does not apply to
Government empleoyees who are called
as witnesses by the Government.

(c) Motions to revoke or modify
subpoenas. Any person served with a
subpoena may move within 5 days of
service or at the hearing, whichever is
sooner, to revoke or modify the
subpoena. The Commission or the
Judge, as appropriate, shall revoke or
modify the subpoena if it seeks
information outside the proper scope of
discovery as set forth in § 2700.56(b); or
if it does not describe with sufficient
particularity the evidence required to be
produced; or if for any other reason it
is found to be invalid or unreasonable.
The Commission ar the judge shall set
forth a concise statement of the grounds
for such ruling,

(d) Avaﬂalgﬁit of transcript. Persons
compelled to sugmit evidence st a
public proceeding are entitled to obtain,
on payment of prescribed costs, a
transcript of that part of the proceeding
that sets forth their testimony or refers
to their uction of evidence.

(e) Failure to comply. Upon the failure
of any person to comply with an order
to testify or with a sugpoem issued by
the Commission ar the Judge, the Judge
or the Commissicn's General Counsel, at
the request of the Judge or at the
direction of the Commission, may
undertake to initiate proceedings in the
appropriate district court of the United
States for the enforcement of the

subpoena.
§2700.61 Name of miner informant.

A Judge shall not, except in
extraordinary circumstances, disclose or

order a person to disclose to an operator
or his agent the name of an informant
who is a miner.

§2700.62 Name of miner withess.

A Judge shall not, until 2 days before
a hearing, disclose or order a person to
disclose to an operator or his agent the
name of a miner who is expected by the

J to testify or whom a party expects
tmmuanuam

§2700.63 Evidence; presentation of case.
(a) Relevant evidence, including
hearsay evidencs, that is not unduly
repetitious or cumulative is admissible.
(b) The proponent of an order has the
burden of proof. A party shall have the
right to‘fresem his case or defense by
oral or documentary evidence, to submit
rebuttal evidence, and to conduct such
cross-examination as may be ired
for a full and true disclosure of the facts.

§2700.64 Retention of exhibits.

All exhibits received in evidence in &
hearing or submitted for the record in
Wb@fm&e@miaﬂon

bemined'wlththaofﬁcialxl'ecford
of the proceeding. The withdrawal o!
original exhibits may be permitted by
the Commission or the J , upon
request and after notice to the other
parties, if true copies are substituted,
where practical, for the ariginals.

§2700.65 Proposed findings, conclusions
and orders.

The Judge may require the submission
of proposed findings of fact, canclusions
of law, and orders, together will!; e
supporting briefs. The propesa
be sarved upen all parties, and shall
contain adequate references to the
record and authorities.

§2700.66 Summary disposition of
il

(a) Generally. When a party fails to
comply with an order of a Judge or these
rules, except as provided in paragraph
(b) of this section, an order to show
cause shall be directed to the party
before the entry of any order of default
or dismissal. order shall be mailed
by registered or certified mail, return
receipt requested.

(b) Failure to attend . If a party
fails to attend a scheduled hearing, the
Judge, where appm£ﬂata, may find the
party in default or dismiss the
proceeding without issuing an order 10
show cause,

(c) Penalty proceedings. When the
Judge finds a party in default in a civil
penalty proceeding, the Judge shall also
enter an order assessing appropriste
penalties and directing that such
penalties be paid.
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§2700.67 Summary declsion of the Judge.

(e) Filing of motion for summary
decision. At any time after
commencement of & ng and no
later than 10 deys before the date fixed
for the hearing on the merits, & party
mey move the to render summary
decision disposing of all or part of the

rece .

(b) Grounds. A motion for summary
decision shell be granted only if the
entire record, including the ings,
depositions, answers to interrogat
admissions, and affidavits, shows:

(1) That thers is no genuine issue as
loany material fact; and

(2) That the moving party is entitled
to summary decision as & matter of law.

(c] Form of metion and affidavits. The
motion may be supperted by affidavits
or Olherth':ﬁﬁd documents, and&l:‘n)l
specify the grounds upon which
party seeks relief. Su: g and
opposing affidavits shall be made on
personak know and shell show
affirmatively that the affiant is
compatent to testify to the matters
stated. Sworn or certified copies of all
papers ar parts of papers referred to in
an affidavit shall be atteched to the
dffidavit orbe by reference
ifnot otherwise a matter of record. The
Judge shall permit affidavits to be
supplemented or opposed by
depositions, answers to interrogztories,
sdmissions or farther affidavits. Whena
motion for summary decision is made
and supported as provided in this rule,
& adverse party not rest upon the
ere allegations :zmh of kis
pleadings, but his response, b
alfidavits or as otherwise pw&ded in
this rule, must set forth specific facts
S};owing that there is & genuine issue for
8 hearing. If the perty does not respand,
Summary decision, if appropriate, shall
be entered against him.

(d) Case not fully adjudicated on
motion. If & motion for summary
decision is demied in whole or in part,
the Jucige shall ascartain what material
facts are controverted and shall issue an
order directing further proceedings as
ippropriate,

§7700.68  Substitution of the Jucige.

(3) Generally, Should a Judge become
tnavailable to the Comamission, the
Proceedings assigned to him shall be
Tassigned ta & substitute Judge.

(o) Substitution fallowing @ hearing,
g?le‘ substitute judge mey render a

*cision based upon the existing record,
P"f"*’lt&d the pariies are notified of his
:"-‘-‘f 'l and they are given an opportunity

2 ablect, An objection to the Judge
;‘f‘?”#nng 8 decision based upen the

4 Sing record shell be fled within 10
4ys fellowing receipt of the judgs's

notice, or the ebjection shall be deemed
to be waived. An ebjection shall be
founded upon a showing of @ need for
the resalution of conflicting material
testimony requiring credibility
determinations. Upon good cause
shown the judge may order a further
hearing on the merits, which shall be
limiteg, so far as practicable, to the
testimony in dispute.

§2700.69 Declsion of the Judgs.

(a) Form and coatent of the Judge’s
decision. The Judge shall make a
decision that constitutes his final
disposition of the ings. The
dacision shail be in writing and shall
include all findings of fact and
conclusions of law, and the ressons or
bases for them, on ail the material issues
of faet, law or discretion by
the record, and an order. If a decision
is announced orally from the bench, it
shall be reduced to writing after the
filing of the transcript. An order by a
Judge approving a ssttlement proposal is
a decision of the |

(b) Termination of the Judge's
Jjurisdiction. The jurisdiction of the
Judge terminates when his decision has
been issued.

(c) Correetion of clerical errors. At any
time before the Commission has
directed that a Judge's decision be
reviewed, and on his own motien er the
motion of a party, the Judge may corrsct
clerical errors in decisions, orders or
other parts of the record. Afler the
Commission has directed that a Judge's
decision be reviewed, the Judge ma
carrect such errors with the leave of the
Commission. If a Judgs's decision has
become tha final order of the
Commission, the Judgs may cosrect such
errors with the leave of the Commission.

Subpart H—Review by the
Commission

§2700.70 Petitions for discretionary
review.

{a) Procedure. Any person edvarsely
affected or uggneveg a Judge's
decision or order may file with the
Commission a petition for discretiom:"y
review within 30 days after issuance
the decision or order. Filing of a petitien
for discretionary review, including a
facsimile transmission, is effective upon
receipt. Two or more parties may join in
the same petition; the Commission may
consalidate related petitions.

(b} Review di. 7 . Review by
the Commission shall net be a matter of
right but of the sound discretion of the
Commission shall be granted only by
affirmative vote of at two of the
Commissioners present and voting.

(c) Grounds. Petitions for
discretionary review shsll be filed only
upon one or mers of the following
grounds:

(1) A finding or conclusion of material
fact is net supported by substantial
evidence;

(2) A necessary logal conclusion is
eITONEoUSs;

(3) The decision is contrary to law or
to the duly promulgated rules or
decisions of the Commission;

(4) A substantial question of law,
policy, or discretion is involved; or

(5) A prejudicial error of procedure
was commi

(d} uirements. Each issue shall be
separately numbered and y and
concisely stated, and be supported
by detailed citations to the record, when
assignments of error are based en the
record, and by statutes, regulations, or
other principal autherities relied upon.
Except for good cause shown, no
assignment of error by any party shall
rely on any question of fact or law upon
which the Judge had net been afforded
an opportunity to pass,

(e) Statement in opposition. A
statement in opposition to & petition for
discretionary review may be filed, but
the epportunity for such filing shall not
require the Commission to delay its
action on the petition.

(f) Scope of review. I & petition is
granted, review shall be limited to the
issues raised by the petition, unless the
Commission directs review of additional
issues pursuant to §2700,71.

(g) Denial of petition. A petition nat
granted within 40 days after the
issuance of the Judge’s decision is

deemed denied.

§2700.71 Review by the Commission on
its own motion.

At any time within 30 days after the
issuance of a Judge's decision, the
Commission may, by the affirmative
vote of at least two of the
Commissioners present and veting,
direct the case for review on its own
motion. Review shaill be directed only
upon the ground that the decision mey
be contrary to Jaw or Commission policy
or that a novel question of pelicy has
been presented. The Commission shall
state in such direction for review the
specific issue of law, Commission
pelicy, er nevel question of policy to be
reviewed. Review shall be limited to the
issues specified in such direction for
review.

§2700.72 Unraviewed decisions.

An unreviewed decision of & Judgs is
not a precedent binding upon the
Commission.
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§2700.73 Procedure for intervention.

After the Commission has directed a
case for review, a person may move to
intervene. A motion to intervene shall
be filed within 30 days after the
Commission’s direction for review
unless the Commission, for good cause
shown, allows a later filing, Intervention
before the Commission shall not be a
matter of right but of the sound
discretion of the Commission. The
movant shall set forth:

(a) A legally protectible interest
directly relating to the property or
events that are the subject of the case on
review;

(b) A showing that the disposition of
the proceeding may impair or impede
his ability to protect that interest;

(c) The reasons why the movant'’s
interest is not adequately represented by
parties already involved in the
proceeding; and

(d) The reasons why the movant
should be excused for failing to file for
intervention before the Judge. A motion
for intervention shall also show that the
granting of the motion will not unduly
delay the proceeding or prejudice any
party and shall explain why the
movant'’s participation as an amicus
curiae would be inadequate. If the
Commission permits intervention, the
Commission's order shall specify the
time within which the intetvenor’s brief
and any response or reply may be filed.
In denying a motion to intervene, the
Commission may alternatively permit
the movant to participate in tf‘x,a
proceeding as amicus curiae.

§2700.74 Procedure for participation as
amicus curiae.

(a) After the Commission has directed
a case for review, any person may move
to participate as amicus curiae. Such
participation before the Commission
shall not be a matter of right but of the
sound discretion of the Commission. A
motion for participation as amicus
curiae shall set forth the interest of the
movant and show that the granting of
the motion will not unduly delay the
proceeding or prejudice any party, The
movant may conditionally attach its
brief to its motion for participation as
amicus curiae.

{b) The brief of an amicus curiae
should normally be filed within the
briefing period allotted to the party
whose position the amicus curiae
supports. In the interest of avoiding
duplication of argument, however, the
Commission may permit the filing of an
amicus curiae brief within 20 days after
the close of the briefing period set forth
in § 2700.75(a), provided that the
motion for participation as amicus
curiae is filed within the briefing period

allotted to the party whose 'Eosiﬁon the
amicus curiae supports. If the
Commission grants the motion for
participation as amicus curiae, the
Commission's order shall specify the
time within which a response or reply
may be made to the amicus curiae brief.

§2700.75 Briefs.

(a) Time to file. (1) Opening and
response briefs. Within 30 days after the
Commission grants a petition for
discretionary review, the petitioner
shall file his opening brief. If the
petitioner desires, he may notify the
Commission and all other parties within
the 30-day period that his petition and
any supporting memorandum are to
constitute his brief. Other parties may
file response briefs within 30 days after
the petitioner’s brief is served. If the
Commission directs review on its own
motion, all parties shall file any opening
briefs within 30 days of the direction for
review. In such cases, a party may file
a response brief within 20 days after
iervice of the opposing party’s opening

rief.

(2) Reply briefs. In cases where the
Commission has granted a petition for
discretionary review, the petitioner may
file a reply brief within 20 days after the
service of the response briefs.

(b) Additional briefs. No further briefs
shall be filed except by leave of the
Commission.

(c) Length of brief. Except by

ermission of the Commission, opening
Eriefs shall not exceed 35 pages,
response briefs shall not exceed 25
pages, and reply briefs shall not exceed
15 pages. A brief of an amicus curiae
shall not exceed 25 pages. A brief of an
intervenor shall not exceed the page
limitation applicable to the party whose
position it supports in affirming or
reversing the Judge, or if a different
position is taken, such brief shall not
exceed 25 pages. Tables of contents or
authorities shall not be counted against
the length of a brief.

(d) Motion for extension of time. A
motion for an extension of time to file
a brief will not be granted except for
good cause shown. A motion for
extension of time shall be filed within
the time limit prescribed for filing the
brief, The Commission may decline to
accept a brief that is not timely filed.

(e) Consequences of petitioner’s
failure to file brief. If a petitioner fails
to timely file a brief or to designate the
petition as his brief, the direction for
review may be vacated.

() Number of copies. As provided in
§ 2700.5(e), each party shall file seven
copies of its brief. If the filing party is
not represented by a lawyer or other

representative, one copy shall be
sufficient.

§2700.76 Interlocutory review.

(a) Procedure. Interlocutory review by
the Commission shall not be a matter of
right but of the sound discretion of the
Commission.

(1) Review cannot be ted unless:

(i) The Judge has certified, upon his
own motion or the motion of a party,
that his interlocutory ruling involves a
controlling question of law and that in
his opinion immediate review will
materially advance the final disposition
of the proceeding; or
(ii) 'Phe Judge gas denied a party’s
motion for certification of the
interlocutory ruling to the Commission,
and the party files with the Commission
a petition for interlocutory review
within 30 days of the Judge’s denial of
such motion for certification.

(2) In the case of either paragraph
(a)(1)(i) or (ii) of this section, the
Commission, by a majority vote of the
full Commission or a majority vote of a
duly constituted panel of the
Commission, may grant interlocutory
review upon a determination that the
Judge’s interlocutory ruling involves a
controlling question of law and that
immediate review may materially
advance the final disposition of the
proceeding. Interlocutory review by the
Commission shall not operate to
suspend the hearing unless otherwise
ordered by the Commission. Any grant
or denial of interlocutory review shall
be by written order of the Commission.

(b{ Petitions for interlocutory review.
Where the Judge denies a party’s motion
for certification of an interlocutory
ruling and the party seeks interlocutory
review, a petition for interlocutory
review shall be in writing and shall not
exceed 15 pages. A copy of the Judge's
interlocutory ruling sought to be
reviewed and of the Judge's order
denying the petitioner’s motion for
certification shall be attached to the
petition.

(c) Briefs. When the Commission
grants interlocutory review, the parties
shall file briefs not to exceed 25 pages
within 20 days of the order granting
interlocutory review unless otherwise
ordered by the Commission. ,

(d) Scope of review. Unless otherwisé
specified in the Commission’s order
granting interlocutory review, review
shall be confined to the issues raised io
the Judge's certification or to the issues
raised in the petition for interlocutory
review.

§2700.77 Oral argument.

Oral argument may be ordered by the
Commission on its own motion or o
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the motion of & . A party requesting
oral dosoby

motion ne later than the time that it files
its opening or responsa brief.
§2700.78 Reconsideration.

(a) A petition for reconsideration must
be filed with the Commission within 10
days after a decisfon or order of the
Commission. Ay response must be
filed with the Commission within 10
days of service of the petition.

(b} Unless the Commission arders
otherwise, the filing of @ petition for
reconsideration shall not stay the effact
of a decisian or order of the Commission
and shall not affect the finality of a
decision er order for purposes of review
in the courts.

§2700.79 Caorvection of clevical errars.
The Commission may correct clerical
errors in its decisions at any tims.

Subpart —hiscellaneous

§2700.80 Standards of conduct;
discipiinary proceedings.

(a) Stendards of canduct. Individuals
practicing before the Commission and
Commission Judges shall canform to th
standards of ethical conduct ) of
gmctniomu in the courts of the United

tales.

(b} Grounds. Disciplinary proceedi
may be instituted against anyone whongt:
practicing or hes practiced befors the
Commission on grounds that such
person has in unethical or
unprefessional conduct; has failed to
comply with these rules or an order of
the Commission or its Judges; has been
disbarred or by a court or
administrative agency; or has been
disciplined by & Judge under paragraph
(B)(omm:x  proceeding

c) Di i ings shall be
subject ta &I:i:l?owing procedure:

(1) Diseiplinary referrel. Excopt as
provided in (e) of this
section, & Judge or other person having
knowledge of circumstances that may
warrant diseipli proceedings
sgainst an vidual whe is practicing
or has practiced before the Commission
shall forward te the Commission for
éction such information in the form of
8 written disciplinary referral.
Whenever the Commission receives a
dis§1plinary referral, the matter shall be
dssigned a docket number.

(2} Inguiry by the Commission. The
c!mmmission shall conduct an inquiry

cerning a disciplinary and
shall determing whether disciplinary
aomcee;ﬂr;(g; are warranfed. The
fuission may require persons to
submit affidavits setting forth their
nowledge of relevant circumstances. If
the Commission determines that

-

disciplinary procsedings are not
warranted, ':h, shall issue an erder
terminating the refarral.

(3} Transmittel and hearing.
Whenever, as a result of its . the
Commission, by a majority vote of the
full Commission ora ty vote of &
duly constituted panel of the
Commission, determines that the
circumstances warrant a hearing, the
Commission’s Chief Administrative Law
Judge shall assign the matter to a Judgs,
other than the Jadge, for
hearing and decision. The Commission
shaell specify the disciplinary issues to
be resolved through hearing and may
designate counsel te prosecute the
matter before the judge. The judge shall
grovide the opportunity for reply and

earing on the specific i
matters at issue. The indivi shall
have the oppartunity te present
evidence and eross-examine witnesses.
The Judge’s decision shall include
findings of fact and conclusions of lsw
and either an order dismissing the
proceedings or an a priate
disciplinary order, which may include
reprimand, suspension, or disbarment
from practice before the Commission.

(d} Appeal from Judge’s decision. Any
person adversely affected or aggrieved
by the Judge's dacision is entitied to
review by the Commission. A person
seeking such review shall file a notice
of with the Commission within
3o after the issuance of the Judge's
decision.

te) Misconduct before a Judge. A
Judge may order the removal of any
person, including a representative of &
party, who engages in disruptive
conduct in the Judge’s presence. If a
representative is ordered remaved, the
]ud&e shall allow the party represented
by the person a reasorable time to
engage another representative. In all
instances of removal of a person for
disruptive conduct, the Judge shall
place in the record a written statement
on the matter. A party ed by a
Judge's order of removal may appeal by
requesting interlocutory review
pursuant to § 2700.78 or, alternatively,
may assign the Judge's ruling as error in
a petition for discretionary review.

§2700.8% Recusal and dlequalificaon.

(a) Recusal. A Commissioner ora
Judge may recuse himsslf from a
proceeding whenever he deems such
action appropriate.

(b} Reguest to withdrow. A party mey
request-a Commissioner or a Judge to
withdraw on grounds of persenal bias or
other di lification. A party shall
make such a request by promptly filing
an affidavit setting forth inr detait the
matters alleged to constitute personal

requested pursuant
paragraph (b) of this sectiom, the
Commissioner or the Judge does nat
withdraw from the proceeding, he shall
so rule upon the record, stating the
grounds for his ruling. If the Judge does
not withdraw, he shail proceed with the
heering, or, if the hearing has been
completed, he shell proceed with the
issuanee of his decision, unless the
Commission stays the hearing or further
proceedings upon the grenting of a
petition for interlocutory Teview of the
Judge’s decision not to withdraw.

§2700.82 Ex perte communications.

(a) For p of this section, the
following itions shall apply:

(1) Ex parte communication means an
oral or written communication not on
the public record concerning any matter
or proceeding with respect to which
reasonable prior netice to all parties has
not been given. A status or
informationel request does not
constitute an ex parte communication.

(2) Status or informational request
means & request for a status repert on
any matier or proceeding er a request
concerning filing requirements or other
docket information.

(3) Merits of a case, which shall ba
broadly construed by the Commissicn,
includes discussion of the factual or
legal issues in a case oc resolution of
those issues.

(b} Prohibited ex parte
communication. There shall be no ex
parte communication with respect to the
merits of & case not concluded, between
the Commission, including any member,
Judge, officer, or agent of the
Commission who is employed in the
decisional process, and any of the
parties, intervenors, representatives,
amici, or ather interested

(c) Procedure in case of vialation. (1)
In the event a prohibited ex parte
communication occurs, the Commission
or the Judge may make such orders or
take such action to remedy the effect of
the ex parte communication as
circumstances require. Upon notice and
hearing, the Commission may take
disciplinary action ageinst any person
who knowingly end willfully makes or
causes to be made a prohibited ex parte
communication.

(2} A memorandum setting forth all ex
parte communications, whether
prohibited or not, shall be placed on the

public record of the proceeding.

(d) Inquiries. Aoy ankh
concerning filing requirements, the
status of cases before the Commission,
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or docket information shall be directed
to the Office of General Counsel or the
Docket Office of the Federal Mine Safety
and Health Review Commission, 1730 K
Street, N.W., Sixth Floor, Washington,
DC 20006-3867.

§2700.83 Authority to sign orders.

The Chairman or other designated
Commissioner is authorized to sign on
behalf of the Commissioners, orders
disposing of the following procedural
motions: motions for extensions of time,
motions for permission to file briefs in
excess of page limits, motions to accept
late filed briefs, motions to consolidate,
motions to expedite proceedings,
motions for oral argument, and similar
procedural motions. A person aggrieved
by such an order may, within 10 days
of the date of the order, file a motion
requesting that the order be signed by
the participating Commissioners.

§2700.84 Effective date.

These rules are effective on May 3,
1993 and apply to cases initiated after
they take effect. They also apply to
further proceedings in cases then
pending, except to the extent that
application of the rules would not be
feasible, or would work injustice, in
which event the former rules of
procedure apply.

Dated: February 25, 1993,

Arlene Holen,

Chairman, Federal Mine Safety and Health
Review Commission.

[FR Doc. 934804 Filed 3—-2-93; 8:45 am]

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AD97

Dependency and Income; Correction

AGENCY: Department of Veterans Affairs.
ACTION: Correction to final regulations,

SUMMARY: This document contains
corrections to the final regulations
which ware published Tuesday,
December 15, 1992 (57 FR 59296). The
regulations were required to implement
legislation regarding dependency
income and estate.

EFFEC™'VE DATE: January 14, 1993,

FOR FURTHER INFORMATION CONTACT:

Steven Thornberry, Consultant,
Regulations Staff, Compensation and
Pension Service, Veterans Benefits
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420, (202) 233—
3005.

Correction of Publication

On page 59296, the effective date is
corrected to read as follows:
EFFECTIVE DATES: The changes to
§§ 3.261(a)(36), 3.262(u), 3.263(f),
3.272(p), and 3.275(g) are effective
August 10, 1988, the effective date of
section 105, Public Law 100-383. The
changes to §§ 3.261(a)(14), 3.262(r), and
3.272(n) are offective September 29,
1988, the effective date of section 653,
Public Law 100-456. The changes to
§§ 3.261(a)(28), 3.262(t), and 3.272(d)
are effective November 18, 1988, the
effective date of section 1402, Public
Law 100-687. The changes to
§§ 3.261(a)(35), 3.262(s), 3.263(e),
3.272(0), and 3.275(f) are effective
January 1, 1989, the effective date of
Public Law 101-201. All other changes
are effective January 14, 1993,

§3.261 [Corrected]

1. On page 59298, in § 3.261, in the
table, paragraph (a)(35) is corrected by
adding “(Pub. L. 101-201)" after
‘payments”’.

2. On page 59298, § 3.261, in the
table, paragraph (b)(4) is corrected by
adding “debts; expenses of last illness
and burial.” after the word “just”.

3. On page 59298, § 3.216 at the end
of the table, the authority citation is
removed.

Dated: February 19, 1993.

Majorie M. Leandri,

Chief, Records, Reports, and Regulations
Division.

[FR Doc. 93-4788 Filed 3-2-93; 8:45 am]
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-4562-4)
Georgla; Final Authorization of State’s

Hazardous Waste Management
Program

AGENCY: Environmental Protection
Agency.

ACTION: Immediate final rule; correction.

SUMMARY: This action corrects the list of
authorities previously published in the
Federal Register dated November 25,
1992, for final authority. Approval of
Georgia’s program revision for
requirements promulgated between July
1, 1989, and June 30, 1990, became
effective on January 25, 1993; however,
two provisions were inadvertently
omitted from the November 25, 1992,
Federal Register document.

DATES: Final authorization for Georgia
shall be effective retroactively to
January 25, 1993, unless EPA publishes
a Federal Register action withdrawing
this immediate final rule. All comments
on this correction must be received by
close of business by March 18, 1993.

ADDRESSES: Comments should be
directed to Leonard W. Nowak at the
address listed below.

FOR FURTHER INFORMATION CONTACT:
Leonard W. Nowak, Acting Chief, State
m Section, Waste Management
Division, U.S. Environmental Protection
Agency, 345 Courtland Street, NE,,
Atlanta, Georgia 30365; (404) 347-2234.

SUPPLEMENTARY INFORMATION: These
provisions were made publicly available
for review during the public comment
period in the original application and
are still available at Georgia Department
of Natural Resources, 205 Butler Street,
SE, Atlanta, Georgia 30034; U.S,
Environmental Protection Agency,
Region IV, 345 Courtland Street, NE,
Atlanta, Georgia 30365. Public
comments on the two omitted
provisions will be received until the
close of business March 18, 1993. If
there are no adverse public comments,
final authority for Georgia for these
provisions will be effective retroactively
to January 25, 1993.

In the immediate final rule published
on November 25, 1992, at 57 FR 55466,
insert the following entries in the table
which begins on Page 55467.

Provision

State authorty

(67) Testing and Monitoring Activities

(68) Reportable Quantity Adjustment Methyl Bromide Production Wastes

391-3-11-02(1)
391-3-11-07(!)
391-3-11-07()
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Dated: February 1, 1993,
D. Guinyard,
Acting Regional Administrator.
[FR Doc. 83-4887 Filed 3-2-93; 8:45 am]
BILLING CODE 6580-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket 30-571; FCC 93-104)

Telecommunications Services for
Hearing and Speech Disabled

AGENCY: Federal Communications
Commission.

ACTION: Final rules; interpretation.

SUMMARY: On February 19, 1993, the
Commission adopted an Order on
Reconsideration (Reconsideration),
Second Report and Order (Second R&O)
and Further Notice of Proposed
Rulemaking (Further NPRM) in CC
Docket 90-571. The Reconsideration
and Second R&O (collectively called
Order) amend part 64 of the rules to
establish shared-funding as the
interstate cost recovery mechanism for
telecommunications relay services
(TRS). The effect of this action is to
provide an effective cost recovery
system for all carriers.

EFFECTIVE DATE: May 3, 1993.

FQR FURTHER INFORMATION CONTACT:
Linda Dubroof, Domestic Services
Branch, Domestic Facilities Division,

Common Carrier Bureau, (202) 634~
1808,

SUPPLEMENTARY INFORMATION: This
summarizes the Commission's
Reconsideration and Second R&O in the
matter of Telecommunications Services
for Persons with Hearing and Speech
Disabilities, and the Americans with
Disabilities Act of 1990 (CC Docket 90—
571, FCC 93-104, adopted February 19,
1993, and released February 25, 1993.
The file is available for inspection and
Copying during the weekday hours of 9
a.m. 10 4:30 p.m. in the Commission’s
Reference Center, room 239, 1919 M St.,
NW., Washington, DC, or copies may be
purchased from the Commission’s
duplicating contractor, ITS, Inc. 2100 M
St, NW., suite 140, Washington, DC
20037, phone (202) 857-3800,

Analysis of Proceeding

f In its Report and Order and Request

or Comments, adopted July 11, 1991

1% FR 36729 August 1, 1991), the
~Ommission adopted rules to

‘Mplement the ADA. The rules require
;:ac Common carrier providing

élephone voice transmission services to

provide TRS not later than July 26,
1993, throughout the area in which it
offers services. Carriers may provide
services individually, throu,

designees, through a competitively
selected vendor, or in concert with other
carriers. The Commissjon also fashioned
a comprehensive set of rules which set
forth terminology and definitions of
TRS, prescribe operational, technical,
and functional minimum standards of
all TRS providers, and delineate the
state certification process. Specifically,
the Commission’s rules require that TRS
shall be capable of handling any type of
call normally provided by common
carriers, The burden of proving the
infeasibility of handling any type of call
is on the carriers. The ADA anyé)
corresponding rules of the Commission
are intended to ensure that interstate
and intrastate TRS are available, to the
extent possible and in the most efficient
manner, to persons in the United States
with hearing and speech disabilities.

With regard to confidentiality, the
Commission’s rules require that,
consistent with the obligations of
common carrier operators, TRS
communications assistants (CAs) are
prohibited from disclosing the content
of any relayed conversation regardless
of content.

Furthermore, the Commission, noting
that the record was not adequate to
determine a specific cost recovery
mechanism, sought further comments
containing specific proposals on
interstate cost recovery.

In the Order adopta February 19,
1993, we clarify that satellite service
providers operating as common carriers
offering voice services to the public are
subject to the TRS service provisions.
Similarly, common carriers leasing
satellite capacity for the provision of
voice transmission services are subject
to the provisiens of the ADA. However,
where satellite services are private
network services which do not carry
voice transmission services to the
general public, these satellite services
do not constitute telephone voice
transmission services under the ADA.
The Order also states that the functional
equivalency standard mandated by the
ADA requires that TRS be capable of
handling any type of call normally
provided by common carriers, including
coin-sent paid calls. Petitioners’
proposal to limit the billing alternatives
of persons with hearing and speech
disabilities does not satisfy the
requirements of the ADA. Moreover,
petitioners do not provide a cost benefit
basis for finding that it is advisable to
exclude coin-sent paid calls from TRS
and thereby discourage the development
of improved pay telephone technology.

The Order affirms that while provision
of enhanced services offered by
common carriers is not required,
carriers are obligated to handle all other
basic telephone services. The
Commission clarifies rule section
64.604(a)(2) with regard to the
confidentiality provided under the
ADA, the limited exemptions provided
in section 705 of the Communications
Act, and the preemption of conflicting
state statutes in order to make this rule
section more accurately reflect these
obligations. With respect to liability, we
continue to believe a CA generally
would not be deemed to be knowingly
involved in illegal use. The Commission
amends the rule to reflect that there is
an exception to the requirement to
complete all calls where such
completion would be inconsistent with
federal, state or local law regarding use
of telephone company facilities for
illegal purposes.

Final Regulatory Flexibility Analysis

Pursuant to the Regulatory Flexibility
Act of 1980, 5 U.S.C. 601, et seq., the
Commission’s final analysis in this
Order on Reconsideration and Second
Report and Order is as follows:

I. Need and Purpose of This Action

This Order on Reconsideration and
Second Report and Order further
amends the Commission’s nules
requiring that each common carrier
engaged in interstate and/or intrastate
telephone voice transmission services
shall, no later than July 26, 1993,
provide telecommunications relay
services throughout the area in which it
offers service. The rule amendments are
required by the Americans with
Disabilities Act of 1990, which, inter
alia, adds Section 225 to the
Communications Act of 1934, as
amended, 47 U.S.C. Section 225. The
rules are intended to ensure that
interstate and intrastate
telecommunications relay services are
available, to the extent possible and in
the most efficient manner, to persons in
the United States with speech and/or
hearing disabilities.

II. Summary of Issues Raised by the
Public Comments in Response to the
Initial Regulatory Flexibility Analysis

No comments were submitted in
direct response to the Regulatory
Flexibility Analysis in the Report and
Order and Request for Comments,

III. Significant Alternatives Considered

The Report and Order and Request for
Comments in this proceeding offered
several proposals and requested
comments as well as the views of




