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DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabllitative Services

[CFDA No. 84,133B]

National Institute on Disabllity and
Rehabilitation Research; Notica
Inviting Applications for New Awards
Under Certain Programs for Fiscal
Year (FY) 1983

AGENCY: Department of Education.
ACTION: Correction notice.

SUMMARY: On January 21, 1993 a notice
inviting applications for new awards

under certain programs for fiscal year
1993 was published in the Federal
Register at 58 FR 5535. This notice
corrects the deadline for transmittal of
applications, available funds, and
estimated average size of awards.

On page 5537, second column, lines
five through nine are corrected to read
as follows:

Deadline for Transmittal of

Applications: March 24, 1993.
Available Funds: $7,450,000.
Estimated Average Size of Awards:

$600,000-$650,000.

FOR FURTHER INFORMATION CONTACT:
Yvonne Fleming, U.S. Department of
Education, 400 Maryland Avenue SW.,

room 3418, Switzer Building,
Washington, DC 20202-2572,
Telephone (202) 205-8532. Deaf and
hearing impaired individuals may call
(202) 205-5516 for TDD services.
Authority: 29 U.S.C, 760-761.
Dated: February 11, 1993.
William L. Smith,
Acting Assistant Secretary, Office of Special
Education and Rehabilitative Services.
[FR Doc. 93-3841 Filed 2-18-83; 8:45 am]

BILUNG CODE 4000-01-M
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Part V

Department of
Energy

Office of Conservation and Renewable
Energy

10 CFR Part 455

Grant Programs for Schools and
Hospitals and Buildings Owned by Units
of Local Governments and Public Care
Institutions; Final Rule
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DEPARTMENT OF ENERGY IX. Review Under the Federal Energy that States and institutions utilize non-
Administration Act grant funding sources whenever
Office of Conservation and Renewable X. Catalog of Federal Domestic Assistance possible. Finally, DOE believes that

Energy I Introduction and Description ofthe ~ improved and more flexible regulations
Program will have a positive influence on energy
10 CFR Part 455

fficiency efforts.
The Department of Energy (DOE or ¥
[Docket No. CE-RM-91-130] Department) has revised thaprogam 1L Revisions to the Regulations

rogra ations for the Institutional The principal revisions being made in
S‘r):':u:u .ndma.‘:ﬁ:ﬂﬁ;h.wby Conservation Program, 10 CFR part 455,  this action are: Reorganizing the rule in
Unlts of Local Government and Public  Suthorized by title Ill of the Energy  more logical order and adding new
Care stations Policy and Conservation Act, as sections and headings for clarity;

amended, (the Act) 42 U.S.C. 6371 et redefining “‘building” to cover groups of

AGENCY: Office of Conservation and seq. The program is subject to the structures that are centrally meteracF or
Renewable Energy, Department of general DOE Assistance Regulations 8t are served by a central utility plant;
Energy. 10 CFR part 600 which are cross- changing the building eligibility date to
ACTION: Final rule. referenced in 10 CFR part 455 and May 1, 1989; simplifying the
sometimes discussed in this preamble.  requirements for an energy audit;
SUMMARY: Today the Department of The Act established a primary goal for allowing demand-shifting ECMs if they

Energy (DOE) is publishing a finel rule  the program of reducing energy use end 4o not use more energy than was used
revising the regulations for its Grant costs in institutional buildings. To before their installation; adding

Programs for Schools and Hospitals and  accomplish this goal, it authorized DOE  definitions and other regulatory
for Buildings Owned by Units of Local to establish cost-shared energy provisions for optional new grants to
Government and Public Care conservation grant programs to fund States for technical assistance, program
Institutions, also known as the TAs in public and private non-profit assistance, and marketing; deleting the
Institutional Conservation Program schools, hospitals, and buildings owned exclusion of educational agency
(program, Institutional Conservation by units of local government and public  administration buildings from
Program, or ICP). The program provides care institutions and to fund the eligibility; providing for various new or
grants to institutions to fund detailed purchase and installation of ECMs in changed requirements that States must
energy audits, called technical schools and hospitals. address in their State Plans or have the
assistance programs {TAs), and energy Among other things, the TAs are used  option to address; allowing States to
conservation measures (ECMs). The to identify changes in maintenance and  specify the conversion factors to be used
purpose of the revisions is to provide operating p ures and new for various types of energy conservation
States and institutional grantees more equipment or materials that could measures involving changes in the use
specific guidance in some areas of conserve energy in eligible buildings. of electricity; incorporating into the rule
program operation and more flexibility =~ Implementation of the maintenance and the DOE deobligation/recbligation
in other areas. The revisions are also operating procedures and installation of policy for various types of situations;
intended to improve the DOE ebility to  the new ECMs centribute ta energy deleting the requirement that TAs be
assist States, institutions, and other conservation in the building where they long-term planning documents and
interested parties in improving energy are used. allowing States to limit the range and
efficiency, reducing energy costs, and The purpose of today’s notice is to types of ECMs to be considered in TAs
leveraging available resources. In a improve the operation and flexibility of (which are based on energy audits that
number of cases, the revisions reflect the Institutional Conservation Program.  meet the requirements of the rule) for
-changes to the program made by the The Department has based this notice particular types of buildings;
State Energy Efficiency Programs on its experience in administering the  encouraging States to use life-cycle
Improvement Act of 1990 (Pub. L. 101~  program since fiscal year 1979, costing procedures in the analysxg and
440) gueotmm raised ‘nuf‘l Sugseﬂion:x:ll&de ranking of ECM applicat&'ons, w}hxle l
. } y participants in the program, permitting the continued use of simple

:;?:J;ri::mcﬁiw amendments to the Act by the State payback if a State elects to do so; and
Thomas P. Stapp. U.S. De t of Energy Efficiency Programs adding regulatory provisions for States
E masl S it “%p. al Co P‘m:’:m Improvement Act of 1990 (Pub.L. 101-  that want to use life-cycle costing.

O o e 440) (1990 legislation). Other areas of Further revisions in this action are:
Program, Office of Conservation and rogram administration require revision Raising the upper limit on the cost
Rer_xl?iv.vable Energ¥i. CE—(Sial. Porrestal gue to evolution of the p:'t::;ram. DOE effectigeness of eligible ECMs to 15
g\% ‘;vng.hligoo o S %egoesg? (‘;‘(’S)“;g’s_ has rearranged a number of the subparts  years if life-cycle costing is used;

» Washington, D.C. ' to the rule and added some new changing the calculation procedures for
s subparts and new sections to providea  conversions to coal and renewables;
SUPPLEMENTARY INFORMATION: more logical sequence and to make the revising hardship criteria to concentrate
1. Introduction and Description of the rule easier to use. DOE has alsomadea  on financial need; raising the State

Program number of minor technical or administrative grant maximum base
IL Revisions to the Regulations grammatical corrections. amount to $50,000 and eliminating the
lIl. Review Under Executive Order 12291 Another objective of today's ruleisto  matching requirement for these grants;
IV. Review Under Executive Order 12778 facilitate the leveraging of ICP fundsby  providing for administrative grants from
¥ R‘R’Ci:’w Under the Regulatory Flexibility - o coyraging States and institutions to appropriated mnpc‘lsdwrl;elare States fund

. identify additional sources of non- ECMs from non-Federal sources;
= R:Z:ew O aptrwrel p oy Federal funding for energy efficiency requiring a State to offer regular ICP ¢
VII. Review Under National Environmental improvements and to obtain funding grants to eligible religious institutions !

Policy Act from those sources where feasible. Since such institutions would be ineligible for

VIII. Review Under Executive Order 12612 ICP funding is limited, it is important the non-Federal ECM funding due to
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State constitutional prohibitions on
providing State aid to religious
institutions; providing for allowance of
liens on grant-funded equipment where
the matching contribution is borrowed,
and requiring that DOE be notified if a
Jender sues to repossess the equipment;
providing States the option of allowing
applications for credit toward the
grantee's share of the cost of ECMs;
allowing States the option of permitting
new grant applications for TAs and
ECMs that were included in previous
cycle grants but for which funds were
never expended; providing for a sample
energy use report, using a representative
sampling technique, to replace the
current requirement that all grantees file
such reports; and allowing rebates to be
used for the grantees’ matching
contribution up to specified limits.

Proposed Changes to Each Section,
Comments Received, and the DOE Final
Action

The following discussion describes
the DOE propoesed change(s) to each
section, comments received regarding
those proposed changes, and the DOE

final action.

List of Subparts and Sections

DOE proposed rearranging the
subparts to improve the organization
and comprehensibility of the program
regulations. Three favorable, and no
unfavorable, comments were received
on this change, and DOE has finalized
the changes as proposed. A comparative
listing of the old and new subparts was
included in the discussion of proposed
changes in the Notice of Proposed
Rulemaking (NOPR) published in the
Federal Register on January 6, 1992 (57
FR 433),

Section 455.2 Definitions

DOE proposed revising the definition
of “building” to change the eligibility
date to May 1, 1989, and to permit a
group of structural units served by a
central utility plant and centrally
metered to be considered a “building.”
Several commenters liked the changes
as proposed. Other commenters asked
DCE to provide the States with
additional flexibility so that, for
instance, [froups of structures which are
connected by covered walkways, or
which can be served by a single ECM,
as well as structures served either by a
central utility plant or by a central
meter, could be considered *buildings.”
DOE is changing the definition to
provide for structures served either by a
central meter or by a central utility piant
but is not going any further because
DOE believes that structures not sa
tonnected cannot be considered

buildings based on the definition in the
Act.

DOE proposed revising the definition
of “complex” to delete the reference to
a central utility plant, which was added
to the definition of building. One
commenter wanted the old definition
restored. DOE believes the revised
definition, which covers a closely
situated group of buildings, is
sufficiently broad to include those that
are, or are not, served by central utility
plants, and DOE is not changing the
definition. States now have considerable
latitude via their State Plans to decide
when and to what extent TAs need to
cover groups of structures in various
configurations.

DOE proposed revising the definition
of “coordinating agency” to clarify that
a State, as well as a private, non-profit
entity, may serve in this role consistent
with State laws and regulations. Six
comments supported the proposed
revision, and DOE is adopting this
change as proposed. Two commenters
said coordinating agencies should be
able to serve in that capacity for either
TA applications or ECM applications, or
both. DOE agrees. One commenter
objected to States that serve in this role
hiring TA analysts or doing the TAs
with State employees. Subject to State
law, that decision, with respect to
public institutions, is up to each State
entity which serves as a coordinating
agency. With respect to private, non-
profit institutions, that decision could
be made by a public coordinating
agency with the acquiescence of those
institutions.

DOE proposed revising the definition
of “energy audit” (EA) to delete the
reference to former § 455.19 (which DOE
proposed to drop from the rule) and to
add wording which reflects the
definition in the Act. Five commenters
supported this change and none
opposed it. The final version of the
definition tracks the proposed version
with one significant addition. That
addition ties the definition to the energy
audit content requirements of 10 CFR
450.43, if the audit is conducted with
financial assistance under 10 CFR part
455, This addition is necessitated by
section 400B of the Act, 42 U.S.C. 6372
a, which requires DOE guidelines
(codified at 10 CFR 450.43 and former
§455.19) for the conduct of energy
audits with DOE financial assistance.
However, since Congress has not
provided appropriations for energy
audits for many years and is not
expected to do so in the future, this
addition is not expected to be a
significant set of binding requirements
for such audits.

DOE did not propose revising the
definition of energy conservation
maintenance and operating procedures,
but a commenter pointed out that by
dropping former § 455.19, the rule no
longer had a list of examples of such
procedures. DOE has, therefore, added
the list of examples of these procedures,
included in former § 455.19, to the
definition in § 455.2. This list of
examples is not intended to be an
exhaustive one but includes many
examples of what DOE considers to be
energy conservation maintenance and
operating procedures (as distinct from"
ECMs). The distinction is an important
ons, and DOE believes having this list
of examples in the rule helps clarify the
differences.

DOE proposed revising the definition
of “energy conservation measure" to
reflect statutory amendments. One
commenter felt it would help cl the
definition to add a reference to loa
management systems after the word
“maintain,” which DOE has done. Such
systems are the only types of ECMs
which are allowed to simply maintain
energy consumption (others must save
energy or, as discussed later, provide for
conversion to a renewable source of
energy). A number of commenters
suggested that the definition should be
broadened to include types of load
management systems or other measures
which cause more energy to be used
than before their installation but which
save money. DOE believes the
legislative intent was clear that, at the
very least, such ECMs must maintain
energy usage to qualify, and DOE has
not changed that requirement. One
commenter asked if the comment in the
preamble to the NOPR (57 FR 434, 1st
column) relating to fuel switching
meant that no ECMs designed to allow
different fuels to be used were eligible.
DOE intended this to refer to ECMs that
do not achieve energy savings.
Consistent with applicable U.S. House
of Representatives report lan, e, DOE
does not interpret the revised definition
to cover fuel switching that does not
save energy. House Report No. 101-6486,
101st Congress, 2nd Session 15 (1990),
reprinted in 1990 U.S. Code
Congressional and Administrative News
1656. However, ECMs that involve a
cost-effective change in fuels (which
would require the achievement of
appropriate energy and cost savings, as
discussed later) are eligible.

DOE elso proposed revising new
subsection (10) (old subsection (i))
under the definition of “ene
conservation measure” to add, as an
example of an eligible ECM,
replacement or modification of exterior.
lights that are physically attached or




9426

Federal Register / Vol. 58, No. 32 / Friday, February 19, 1993 / Rules and Regulations

connected to an eligible building. Many
commenters favored the proposed
change, and none opposed it. However,
almost all the commenters on this
subject asked that the example be
broadened to include additional exterior
lights such as those in parking lots and
stadiums if the institution paid the
utility bills for those lights. DOE
believes that exterior lights not attached
or connected to “any structure * * *
which includes a heating or cooling
system or both" cannot be considered
eligible ECMs because they are not part
of a “building” es defined by section
391(1) of the Act, 42 U.S.C. 6371 (1).

DOE proposed deleting the definition
of “energy use evaluation” (EUE)
because the requirements for energy
audits were being made more flexible.
The feeling was that, with the States
now being able to do simpler EAs, the
EUE option would not be needed. One
State asked that the definition of EUE be
restored becausa the EUE requirements
spelled out in former § 455.20 did not
include looking at maintenance and
operating procedures, while even the
more flexible new EA requirements
included a review of such procedures.
DOE believes that it would be preferable
to review such procedures prior to
undertsking a TA in order to eliminate
obviously unnecessary ECMs before
incurring the expense of a TA. However,
since 1985 DOE has interpreted and
implemented the Act to allow such an
undertaking without that prior review.
There does not seem to be a compelling
reason to alter that policy. DOE has
decided therefore to restore a definition
of EUE which includes the EUE
elements set forth in former § 455.20.

Although DOE did not propose
revising the definition of “hospital,"
one commenter asked that the definition
be expanded to include rehabilitation
hospitals that are not domiciliary or
long-term care institutions. DOE
believes the current definition allows
for such hospitals under the conditions
specified, and has not edded them to the
definition. As in other places in the
definitions, an attempt has been made to
include examples of allowable
hospitals, but those examples are not
intended either to cover all the
possibilities or ta exclude everything
that is not mentioned.

DOE proposed adding a definition of
“load management system" to provide
for this type of equipment, newly
allowable under the 1980 legislation.
Comments on this change have already
been discussed under “energy
cgnsarvation measure,” and DOE has
adopted the change as proposed.

DOE proposed g?idm% a definition for
“marketing” to provide for this new

of State grant activity made
allowable, under certain circumstances,
by the 1990 legislation. One commenter

that the definition be

broadened to allow activities “managed
or performed” by the State (not just
m by the State). DOE agrees, and
has added this wording to the
definition. The intent here is to make
clear that the State is responsible for the
activities under this of grant
regardless of whether the State uses
outside resources or State personnel to
accomplish them,

Five commenters asked that the
definition of “mar! "' be broadened
to include activities such as site visits
to schools and hospitals and preparing
articles about energy conservation, The
proposed definition was based on the
1960 legislation which says “marketing
and other costs associated with
leveraging of non-Federal funds for
carrying out this part.” DOE has revised
the Eroposed definition to include
marketing activities specifically
menticned in the Senate and House
reports on the 1990 legislation. The
revisicn includes somae types of site
visits and articles. States must keep in
mind, however, that they will need to
report on their marketing program grant
in terms of ultimate results—which
means they need to assure that non-
Federal financing is identified, made
available to, and used by eligible
institutions as part of their marketing
program.

Several commenters suggested that a
new definition be added for “non-
Federal funds™ relating to the new types
of grants provided for under the 1990
legislation. Such non-Federal funds
must be identified and used for ECMs in
order for States to qualify for new grants
for technical assistance, program
assistance, and/or marketing. DOE
believes this is a good idea and has
added such a definition.

A number of commenters inquired
about the types of funds that might be
allowable under the definition of non-
Federal funds. A State receiving a grant
for marketing must be able to document
that the marketing grant it received from
DOE was used to identify and make
available these non-Federal funds
(whether they are direct State funds
such as loans from the State, or funds
from State-issued bonds, or funding
sources the State has identified and
arranged for in the public or private
sector, such as funcn from utilities or
banks). Funds obtained by the State ~
from the petroleum viclation escrow
settlements which are considered as
non-Federal, such as those from the
Stripper Well and Diamond Shamrock
settlements, would qualify as non-

Federal funds. Petroleum violation
escrow funds which are required by
statutes, court arders or settiement
agreements to be treated as Federal
funds (e.g., those under the court order
in U.S. v. Exxon Corp., 561 F.Supp. 816
(D.D.C. 1983) and those available dus to
the Warner Amendment, 86 Stat. 1830,
1919 (1982)) do not qualify as non-
Federal funds for this purpose. Funds
obtained by institutions without the
assistance of the State program also do
not qualify as non-Federal funds for the

urposss of s under § 455.20(j).
5 DOE propm;ﬁeﬁng the dsfmiu'c]m
of “operations office manager” and to
add a definition of “‘support office
director” to reflect the realignment of
the DOE Field Offices. There were no
comments on these changes, and DOE
has adopted them as proposed.

DOE proposed adding a definition of
*‘program assistance” to pravide for this
new type of State grant activity made
allowable, under certain circumstances,

by the 1990 legislation. As discussed

under the new definition of marketing,
one commenter suggested adding that
the activity can be managed or
gerformed by the State. DOE agrees and

as made this change. Several
commenters suggested that more
examples of allowable activities be
provided such as in-depth reviews of
TAs or maintenance and operating
procedure training. As mentioned
earlier, DOE does not intend
definitional examples te be all-inclusive
or to exclude all activities not
mentioned, but DOE has added to the
definition some clarifying language to
cover TA reports and maintenance and
operating procedure training. Beyond
those clarifications, DOE believes the
States have considerable g:)ldbtili“y to
design these programs to help their
insti%]l:tions identify %nd achieve their
energy efficien als.

Dg% pro rgaovising the definition
of “‘school facilities' by adding
administrative facilities newly
allowable due to the 1990 legislation.
There were no negative comments on
this change, and DOE has adopted it as
proposed. DOE received several
comments asking that administrative
facilities be added slsewhers in the rule
(such as under the definition of
“school"). DOE believes that including
it under school facilities is sufficient
and has, therefore, not added this term
elsewhere as an additional example.

One commenter suggested that the
definition of “technical assistance” be
broadened to provide for State-
performed TAs. Subject to State law, &
State can do, or arrange for, TAs either
as a coordinating agency or under the
new grants provided for by the 1990
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legislation. DOE believes the current
definition does not preclude State-

performed TAs and has, therefore, not
changed the definition.
Several commenters that

DOE add a definition for “technical
assistance program update,” since DOE
has allowed States the option of
providing credit for these. DOE agrees
and has added this new definition. As
the definition states, such updates are
intended to be brief documents

designed to provide current information
on ECMs being proposed for funding.
Updates should not be extensive or total
revisions to existing TAs. (States will
need to spell out their requirements for
TA updates in their State Plans:)

Section 455.20 Contents of State Plan

DOE proposed a number of revisions
to this section, The first three changes—
revising the introductory wording to
provide for new State grants for
technical assistance, program assistance
and marketing; adding a new paragraph
(c) requiring States to set forth their
procedures for notifying eligible
institutions of funding availability each
cycle; and deleting the former paragraph
which required States to include results
from PEAs—generated no comments (in
the case of the first two) or only positive
comments (in the case of the third), and
DOE has adopted them as proposed.

One commenter asked tgat E waive
the requirement that States solicit the
views of eligible institutions if the State
is required to amend the plan (such as
due to a rule change). DOE believes that
itis important for eligible institutions to
be aware of such pending State Plan
changes and that the State seek input
from them when amending the State
Plan, Therefore, DOE has not changed
this requirement.

A number of commenters raised
questions about paragraph (e) relating to
ranking grant applications, pointing out
that, if the States use a continuous cycle
(provided for by the 1990 legislation for
States that receive a grant from DOE for
l'As), they would not be able to rank
applications, In fact, DOE states in
§455.92(c) that ranking is not required
for these grants.

DOE proposed adding & new
paragraph (j) requiring a State to
describe its programs for technical
issistance, program assistance,
marketing and non-Federally funded
ECMs if the State elects to apply for
these new grants provided for by the
1990 legislation. Several questions were
éised about the requirements set forth
in this paragraph, such as how States
“n assure that institutions that receive
TAs or participate in program assistance
ind marketing activities under these

grants later benefit from the State's
program to fund ECMs from non-Federal
sources, and how States can assure
equitable availability/distribution of
funds.

DOE believes that States need to
design realistic programs for TAs,
marketing and program assistance so
that participants have a reasonable

tion of going on to the next
logical step. For institutions that
participate in the TA and/qr marketing
programs, the next step ought to be
getting ECMs implemented with non-
Federal funds. may not happen in
all cases, but States should toward
achieving that geal. DOE does not
believe there is a single way to
accomplish this and is not mandating
one. But States need to avoid setting up
programs that neglect or entirely miss
segments of the-eligible institutions
(such as using all their appropriated
funds for programs that assist only
schools or only hospitals or targeting the
non-Federal funds that way). States may
receive useful feedback on this from
their eligible institutions when they
seek it pursuant to paragraph (a) of this
section.

DOE proposed revising paragraph (k)
to require States to describe their
requirements for an EA that is to be
used as a basis for a TA grant
application. Four commenters viewed
this change favorably (although one, as
previously described, wanted the EUE
option restored), and none opposed it.
Consistent with the discussion above,
the final version of paragraph (k) refers
to the EUE option. Accordingly, the
wording of this paragraph bas{veen
revised to delete the suggestion that the
EA is an indispensable basis for a TA
grant application.

One commenter suggested that States
be able to decide what, of the
information formerly required in the
EAs, should be included in the new
EAs. If DOE does not provide financial
assistance for an EA, States have some
discretion to specify EA elements.
However, that discretion is subject to
the minimum requirements in the
statutory definition of an EA which is
repeated in § 455.2. DOE has also added
to paragraph (k) a requirement that
States describe in their State Plans the
qualifications needed for auditors who
perform EAs and persons performing
EUEs in the State. EAs or EUEs should
be considered important first steps for
institutions considering energy
conservation improvements, and DOE
wants to encourage development of
State policies to ensure adequate
qualitg.

DOE proposed revising paragraph (1)
to simplify the maintenance and

operating procedure provisions in the
State Plan, One comment was received
regarding this change, and it was
positive. DOE has, therefore, adopted
this change as proposed.

DOE proposed revising paragraph (m)
to provide more fic examples of
actions States t take to assure that
financial assistance under this part
supplements, but does not supplant,
other available sources of
Several commenters objected to these
revisions, suggesting that it would be
too difficult to implement or it wes too
restrictive. DOE believes it is very
important for States—and institutions—
to investigate other possible funding
sources before considering ICP grants,
and DOE has consequently retained the
revised wording. Several commenters
suggested that States be allowed,
pursuant to this paragraph, to exclude
from eligibility certain ECMs that are
being fundad by other sources in the
State (for instance, lighting
improvements being funded by
utilities), or to require that ICP grant
applicants first seek other available
sourcss of funding. DOE and has
added a third subparagraph to

aragraph (m) to provide for any

imitations States might elect to place
on applicants because of other sources
of funding that are available in the State.
Howsver, States should have a program
to help eliiible institutions identify and
obtain such funding.

DOE proposed revising paragraph (o)
to allow States the flexibility to
establish requirements for TAs done in
the State, including the option of
varying the requirements depending
upon the type, size, location, etc., of
partitular buildings. A few commenters
objected to this revision because they
felt the former requirement that all TAs
be long-term planning documents based
on extensive reviews of all buildings
was still valid. Far more commenters
felt the change would be helpful. DOE
understands the concerns of those who
want the TAs to continue to be complete
reviews of buildings, and has allowed a
State to continue requiring such a
review if the State elects to do so. But
DOE believes it is also valid to offer
States the option of designing TAs for
gifferemlbuilding ox;_xitting

etailed long-term plans, if appropriate.

In responsge to seeeral oomgmnu, DOE
has added to paragraph (o) a provision
for States to specify situations where
particular ECMs may, or may not, be
considered appropriate for particular
types of buildings or groups of
structures that qualify as a building. A
number of commenters pointed out that
no matter how *“building" is defined,
some groups of structures might not
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logically fit into a single TA even if they
met the definition, and some ECMs
might require special treatment in TAs
under certain circumstances, DOE
believes it is a good idea to allow States
considerable flexibility in this regard.

In commenting on proposed
paragraph (o), several commenters felt
States should be able to dispense with
TAs altogether if a single ECM is wanted
or to limit TAs to a single targeted ECM.
It is inappropriate to dispense with TAs
because EUEs do not examine operation
and maintenance changes and neither
* EUEs nor EAs require a cost
effectiveness test, Furthermore, if a TA
or the EA or EUE on which a TA is
based do not examine a reasonable
selection of ECM possibilities in light of
the size and type of building, the TA
may be inadequate to be eligible under
§ 455.71 which sets forth the eligibility
requirements for an ECM grant

apggcetion.

E proposed revising paragraph (q)
to provide for a specification by a State
of when an updated TA will be
required. The comments were all
favorable on this change, but several
commenters suggested that the States
also need to specify the required scope
and contents of such TA updates. DOE
agrees and has added this language to
the paragraph which is being adopted as
proposed with this revision added. As
covered in the new definition of a TA
update, these are intended to be brief
revisions of particular data in existing
TAs, not extensive or total revisions of
entire documents.

DOE did not propose revising
paragraph (r), but a number of
commenters objected to this paragraph,
with its prohibition on TA analysts *
having financial conflicts of interest
(such as an interest in the ECMs which
are installed after the TA is done). Some
firms that install ECMs want to do their
own TAs because they do not feel they
should be held to estimates in TAs done
by others, particularly if a guarantee of
the savings is involved. DOE considered
this issue, but decided that it was in the
best interests of the program to retain
the prohibition on conflict of interest.
This decision was based both on the
DOE conviction that independent TAs
are the foundation of an effective ICP
and on the provisions under 10 CFR
600.436(b)(3)(iv) and Office of
Management and Budget Circular A-110
Attachment (0), section (b)(3), which
stress the importance of avoiding real,
apparent, or potential conflicts of
interest where Federal grants are
providing funding for projects (such as
those undertaken by ICP grantees),

DOE proposed adding a new
paragraph (s) to allow a State to specify

whether it would accept applications for
ECMs which had been included in

revious grant awards but for which
g.mds were never expended. Five
commenters approved of this change
and no one opposed it, but two
commenters asked that TAs be added if
they had been similarly included in a
previous grant award but not done. DOE
agrees that this would be reasonable and
has, therefore, adopted this revision
with that change.

DOE proposed revising paragraph
(u)(1) to require that States use only
3,413 as the factor in conversion of
kilowatt hours to Btus to ensure
consistency. Many comments were
received on this proposed change, 23 of
24 of which were opposed to the
change. The primary objection was that
it would have the effect of precluding
consideration of some cogeneration
projects and some conversions from
electricity to other energy sources
because such projects and conversions
would not show energy savings if 3,413
were used. Some commenters asked
DOE to retain the current option of
using either 3,413 or 11,600, while
others suggested that States be allowed
to select whatever factors they felt
appropriate for the particular measure
and utility involved.

With regard to the conversion of
kilowatt hours, DOE has decided to
allow States the option of using either
3,413 or 11,600 for all of the ECMs
reviewed in the Stats, or to use 3,413 for
certain types of ECMs, and 11,600 for
other types of ECMs. Where two factors
are used, the State must specify the
particular factor to be used for each type
of ECM and must cite the source for the
decision. There should be a valid basis
for assi§ning a particular factor to a
particular type of ECM, and States must
apply each factor consistently once it
has been assigned. DOE did not intend
to preclude the funding of particular
ECMs when it proposed the change and
hopes the revision to the change
discussed here will allow States the
flexibility to evaluate all ECMs in an
equitable manner.

DOE proposed adding a new
subparagraph (u)(2) to allow States to
select either simple payback or life-
cycle costing as their cost-effectiveness
testing approach for TAs. Several
commenters felt the life-cycle costing
approach was inappropriate to ICP (too
complicated, too costly to do, too
difficult to project costs, etc.), but the
majority of the commenters felt it was
worthwhile to offer the option. A few
commenters suggested that DOE allow
States to use simple payback for some
ECMs and life-cycle costing for others.
DOE does not believe there is any

practical way to have two different cost-
effectiveness tests used in a State at the
same time and has not made that

change.

OtEer commenters asked if States
could use their own discount and fuel
price escalation rates and other
variables. DOE had always intended that
States have some discretion to use their
own factors for such data as discount
and fuel cost escalation rates, and DOE
has added language providing for that
limited discretion in subparagraph
(u)(2), subject to the limits specified in
§ 455.64(g)—namely, that the discount
rate must equal or exceed that
calculated under 10 CFR part 436, and
the energy cost escalation rates may not
exceed those calculated under 10 CFR
part 436. DOE also requires a State to
describe the procedures it intends to
require for life-cycle cost analyses in the
State including any limits a State elects
to place on the degree to which non-
energy cost savings can be used in life-
cycle cost calculations. (Corresponding

anges are being made to § 455.64,
which will be discussed later.) DOE will
make available annually tables, by DOE
region, which set forth present worth
factors which reflect the DOE discount
and energy cost escalation rates.

DOE believes that life-cycle costing
(LCC) is a more thorough method of
determining the relative cost-
effectiveness of ECMs than simple
payback and, consequently, has
provided this option in the final rule
and encourages its use by States. The
most important elements of life-cycle
costing are the explicit consideration of
cost savings over the full life of the ECM
and the discounting of these savings to
present value. The most appropriate
way to display the results of such an
analysis in the ranking of ECM
applications is in the form of savings-to-
investment ratios. States that wish to
use life-cycle costing in the ranking of
ECM applications will have to establish
procedures for institutions to follow, but
DOE will permit States considerable
latitude in the establishment of such
procedures as long as they follow the
basic methodology provided in new
§ 455.64 including the calculation of
savings-to-investment ratios. DOE has
also eliminated the 10-year simple
payback limit on ECMs for those States
that adopt LCC procedures. :

In order to provide consistency in the
calculations for simple payback and life
cycle costing, DOE has added a new
subparagraph (u)(3) to provide for a
State to specify if more than 50 percent
of the savings used in calculating cost
effectiveness shall be from the estimated
value of the energy to be saved by the
ECM. (As more fully discussed under
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§§ 455.63 and 455.64, at least 50 percent
of the savings used in such calculations
shall always be from the valus of the
energy saved with the remainder
coming from related non-energy cost
savings.

DOE proposed adding a new
paragraph (v) to require a State to
describe its role as a coordinating
agency. No one objected to this change,
but commenters raised questions about
how coordinating agencies would
operate. DOE has revised graph (v)
to require description of the role of any
“coordinating agency™ because the
definition of that term allows for entities
other than the State to perform that role.
States could serve as coordinating
agencies for TA applications or ECM
applications or both. States could offer
to select approved TA analysts or ECM
contractors but could not require
institutions legally independent of the
State such as religiously affiliated
institutions to restrict themselves to
such selections. If there are State law
prohibitions on State assistance to
religiously affiliated institutions, then a
State would have to restrict its 2
coordinating role accordingly and make
provision for DOE to issue direct grants
to those institutions.

DOE is also providing guidance to its
Support Offices on the coordinating
agency function. It is important that the
State work with its DOE Support Office
to assure efficient operation of the
coordinating agency process. A number
of commenters said that States serving
as coordinating agencies should be
responsible for doing technical and
other reviews of TAs, applications, and
grantee reports. DOE agrees that any
coordinating agency should be so
responsible. On the other hand, DOE
remains responsible for the program and
intends to maintain necessary oversight.

DOE proposed adding new paragraph
(w) to provide for a State to specify
when it would consider applications for
credit which would allow an applicant
to apply costs incurred for TAs, ECMs,
or TA updates against their non-Federal
shares. Most commenters thought this
was a good idea to offer as an option,
but many objected to the 3-year limit
placed on projects proposed for credit,
which DOE proposed in § 455.102(b).
DOE has consequently decided to drop
thal limit from § 455.102(b) (as will be
discussed under that section) and the
reference to it in this paragraph, and to
add to paragraph (w) a provision that
States can specify in their State Plans
any time limits they propose to place on
¥§'0§k proposed for credit. States can also
limit credit to TAs, TA updates, ECMs,
ora combination of some or all of these.

Otherwise, DOE has adopted this

revision as proposed.

A numbe?? commenters asked
whether a State could design its ICP
program so that it required a non-
Federal share of more than 50 percent
(and consequently offered a Federal
share of less than 50 percent) allowing
the State to reach more institutions with
assistance. Traditionally, ICP has

offered 50/50 to most applicants
(exce%t‘| those ing for severe
hardship which could get up to 90

-percent Federal share). However, the

actual wording (for instance, in

§ 455.142(a) and (b), covering TA and
ECM grants) is “DOE may make grants
to schools, hospitals, end coordinating
agencies for up to 50 percent of the
costs * * *" (emphasis added). This
language is consistent with section
396(b) of the Act, 42 U.S.C. 6371e(b).
Since DOE is not legally required to
make a 50 percent grant, DOE has no
objection to allowing a State to offer
aEplicants less than 50 percent Federal
share grants. Therefore, DOE has added
a new paragraph (x) to this section to
provide for specification by a State of
the level of Federal share funding it will
offer applicants (i.e., what percent of the
total cost will be provided by the
Federal share and what percent must be
provided by the grantee as the non-
Federal share) if the State elects to offer
less than 50 percent Federal share
grants. Whatever percent the State elects
to offer must apply to all grant
applicants in the State except those
qualifying for severe hardship.

Section 455.21 Submission and
Approval of State Plans and State Plan
Amendments

DOE proposed amending this section
to grovide a new paragraph (d) covering
submission of State Plan amendments
not required by DOE but wanted by the
State and to provide in paragraph (e) for
a 60-day review period for State Plan
amendments by DOE. No one objected
to those changes, and DOE has adopted
them with some minor clarification to
indicate when DOE acts through its
Support Office Director. Howsever, two
commenters said they felt 90 days was
not enough time to give States to submit
revised Plans due to changes in
regulations as provided in paragraph (a).
Each of these commenters asked for 180
days to submit such revisions. DOE
allows a State to seek an extension of
time to submit such revisions in this
section and consequently does not feel
it is necessary to change the 90-day
deadline. Another commenter asked
why paragraph (e) said, “With the
consent of DOE, the State may submit a
new or amended plan at any time."” That

language comes from section 394(b) of
the Act, 42 U.S.C. 6371c(b), but seems
unnecessary in the rule in light of the
extensive provisions for submittals of
State Plans and amendments. Because
the submission of an amendment may
be considered a request for DOE
consent, DOE has deleted the separate
requirement for consent from the rule.

Section 455.30 Allocation of Funds

DOE proposed revising this section to
provide for the State grants allowed by
the 1990 legislation. There were no
commenters op to this revision,
and DOE has adopted it as proposed.
However, there were a number of
comments asking that coordinating
agencies be specifically addressed, and
DOE has, therefore, added a new
§ 455.30(b)(5) to cover such allocations
which can be directed to TAs (up to the
limit specified for TAs) and/or ECMs
depending upon how the coordinating
agency elects to operate.

Section 455.31 Allocation formulas

One commenter suggested that DOE
should change the population figures
annually in the allocation formulas. In
fact, DOE does this using the most
recent estimated census data which is
revised annually by the Department of
Commerce Bureau of the Census in
years between each decennial census.

The sum of heating and cooling
degree days is based on the National
Oceanic and Atmospheric
Administration most recent editions of
"State, Regional, and National Monthly
and Seasonal Heating Degree Days,
Weighted by Population” and “State,
Regional, and National Monthly and
Seasonal Cooling Days,
Weighted by Population.” The proposed
rule referenced the source for census
data and heating and cooling degree
days. For technical, non-substantive
reasons, DOE has deleted these
references although the sources of data
will continue to be the same. Copies of
the source documents are available from
DOE upon request.

Section 455.32 Reallocation of funds

DOE proposed a number of revisions
to this section, partly to incorporate the
new grants provided for by the 1990
legislation and partly to incorporate
DOE policy on deob{igation and
reobligation of grant funds. There were
many comments in response to these
revisions most of which asked that
States be allowed to retain and
reobligate funds beyond the December
31 deadline provided for in the
proposed revisions. Some commenters
felt that States serving as coordinating
agencies should be allowed more
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flexibility in retaining and reobligating

nds.

DOE believes that all grants should be
treated in a consistent manner, and so
has not established different deadlines
for regular grants made to schools and
hospitals and grants to coordinating
agencies. A new paragraph (e) has been
added covering grants provided through
a coordinating agency. DOE has decided
not to change the December 31 deadline
for reobligation of funds which become
available due to declined grants. DOE
encourages States to evaluate all grant
agplications carefully to minimize the
chances that grantees later decline their
grant awards. Reobligation is a
requirement under the Act, and DOE
believes that there must be a limited
amount of time for such funds to be
reobligated within a State. After that
time, such funds must be reallocated
among all the States.

Subpart D—Preliminary Energy Audit
and Energy Audit Grants

DOE invited public comment on the
desirability of removing and reserving
this entire subpart, because it was no
longer being funded by DOE. Most
comments on this possible deletion
were favorable, and DOE has removed
and reserved subpart D. Should funding
ever become available for these
activities in the future, DOE will restore
those sections to the rule.

Section 455.61 Eligibility

DOE proposed a number of revisions
to this section to provide for changes
made by the 1990 legislation and by the
proposed change to the EA
requirements. There wei's no comments
on these changes. DOE has revised this
section in conformity with the
discussion above explaining the DOE
acceptance of a comment advocating
continued use of EUEs as a prerequisite
for TA grants.

One commenter asked that TAs be
allowed for leased buildings, The Act
generally precludes coverage of most
leased buildings, 42 U.S.C. 6371(5). As
mentioned in the definition for “owned
or owns" at 10 CFR 455.2, the only type
of lease that would be allowable is "‘a
leasehold interest, which is, or shall
become, a fee simple title in a building
or complex.”

Section 455.62 Contents of a Technical
Assistance Program

DOE proposed a number of revisions
to this section to provide the States the
option of devising more flexible TA
requirements, to require on-site analysis
of buildings, to delete the separate
calculations for coal and renewable
conversions, and to require that demand

charge data be provided where demand
charge costs are included in energy
costs. As already discussed under
§455.20, a number of commenters
disagreed with allowing States to design
TA requirements less complete than
those in-the old rule, while a few
commenters thought TAs should be
allowed to review a single ECM, or even
be dispensed with altogether, if a clear-
cut need for a single ECM is felt to exist.
DOE continues to believe that even
reduced TAs must appropriately
examine a building’s overall systems
and a reasonable selection of possible
ECMs, at least to the extent of verifying
the findings in the EA or EUE; DOE has
restored wording from the former rule
relating to the reasonableness of the
recommendations in the TA and the
accuracy and completeness of the EA,
DOE has not reduced the TA
requirements for financially assisted
TAs beyond what was proposed and has
adopted that wording as proposed, with
the revisions mentioned. DOE wants to
emphasize the importance of a valid EA
or EUE which should make a responsive
TA much easier to do,

commenters felt the
requirement for an on-site analysis was
a good idea, and no one opposed that
change; DOE has adopted it as
proposed. One commenter suggested
that States be allowed to specify when
TAs might cover groups of structures or
ECMs serving groups of structures or
buildings, and DOE has so provided
under the revisions already discussed in
§455.20.

A few commenters addressed the
proposed change relating to deletion of
the separate calculations for coal and
renewable conversions, Because the
calculations are now in § 455.63, this
issue is discussed under that section. No
commenters objected to the requirement
to include demand charge data, and that
change has been adopted as proposed.

A number of commenters asked why
DOE performs technical reviews of TAs
and other grantee documents since
States already perform such reviews.
DOE is responsible for oversight of the
State reviews of the reasonableness and
validity of TAs and grant applications
before making a final funding decision.
The DOE Support Offices work in close
cooperation with the States in this
regard but must use their own
judgement as to the extent of DOE
review. The better the State review, the
less extensive should be the need for
subsequent DOE review.

Section 455.63 Cost-Effectiveness
Testing

As already discussed under § 455.20,
DOE proposed allowing States the

option of using either simple payback or
life-cycle costing as their cost-
effectiveness test for ECMs. This section
was added to provide for the basic
requirements for each approach. Most
commenters were in favor of this option,
but sortnile felt Stacthes sl:iould l::;:le to
use both approaches, depending upon
the ECM(s) involved. Aspgmcuuedp
under § 455.20, DOE does not believe
this would be workable and has not
made this change.

DOE has, however, provided in the
calculations for both simple payback
and life-cycle costing that estimated
non-energy cost savings may be taken
into consideration in determining cost
effectiveness as long as those non-
energy savings do not exceed 50 percent
of the savings used in the calculations.
The estimated value of the energy to be
saved by the ECM shall re?resent in all
cases at least 50 percent of the savings
used in cost-effectiveness calculations.
Pursuant to § 455.20(u)(3), States.may
specify in their State Plans a greater
than 50 percent requirement for the
value of the energy saved (and a
corresponding lower than 50 parcent
limit for non-energy savings), Non-
energy savings could include net
savings from maintenance and operating
procedure clianges related to the ECM
and/or savings from changes in type of
fuel used.

On the issue of the separate coal and
renewable calculations, most of the
commenters who addressed this
proposed change disagresd with at least
part of it. Some felt the coal calculation
should be restored; others wanted the
renewables calculation to continue.
DOE has decided to add a new
§455.63(a)(2) to provide a new
calculation approach for renewables
which requires that the costs of the
renewable fuel and any backup non-
renewable fuel neededy for the operation
of the renewable ECM must be
subtracted from the cost of the fuels
displaced to determine the estimated
savings from the ECM. This change
would then permit renewables to be
evaluated on the basis of net cost
savings rather than on the value of the
energy saved. As indicated in the
definition of renéwable resource energy
conservation measure in § 455.2, to
qualify for this calculation at least 50
percent of Btus produced after the
conversion must be from the renewable

entE source. :
believes this separate calculation
approach for renewables is justified by
the legislative definition of “‘energy
conservation measure” as “‘an
installation or modification of an
installation in a building which is
primarily intended to maintain or
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reduce energy consumption and reduce
energy costs or allow the use of
alternative energy source * * *"
(section 391(2) of the Act, 42 U.S.C.
6371, emphasis added). While the Act
does not explicitly define “alternative
energy source,” section 301 of Public
Law 95-819 (42 U.S.C. 6371 note) refers
to the rapid depletion of “the Nation's
non-renewable energy sources.”
Accordingly, DOE hes decided not to
restore the former calculation for coal
conversions (i.e., allowing them to be
based on the net cost savings without
demonstrating energy savings).

However, DOE has added a new
subparagraph (a)(3) to this section to
provide a simple payback calculation
for ECMs designed to shift demand to
periods of lower demand and cost. As
previously discussed, because of the
1990 legislation, such ECMs need only
maintain previous energy usage and can
be evaluated based on cost savings. The
net result of these changes is to leave
renewable conversions and ECMs that
shift demand to periods of lower
demand and caost as the only two types
of ECMs funded by ICP whose
calculations to determine simple
payback need not consider the value of
the energy saved. As previously
discussed under the definition of
"energy conservation measure,” ECMs
whose purpose is simply to switch from
one non-renewable energy source to
another non-renewable energy source,
but which result in no energy savings,
are not eligible under ICP.

Section 455.64 Life-Cycle Cost
Methodology.

DOE proposed, in § 455.63, to use 10
CFR part 436 (the regulations for the"
Federal Energy Management Program)
for life-cycle cost methodology. A
number of commenters asked if DOE
was going to provide further guidance
on this subject. Upon further review of
10 CFR part 436, DOE has decided that,
rather than a cross reference to that part,
it would be preferable to include in the
ICP regulations an adaptation of 10 CFR
part 436 for use in doing life-cycle
costing under ICP with States then
permitted to develop their own
procedures consistent with those basic
requirements, DOE has, therefore, added
new §455.64 to cover the life-cycle cost
methodology for ICP. There is a manual
under 10 CFR part 436 which provides
guidance and is available from DOE on
request.

everal commenters asked if States
could use their own discount rates and
fuel cost escalation rates instead of
those in 10 CFR part 436, Within the
limitations set forth in §455.64, States
may use a higher discount rate and a

lower enerfy cost escalation rate. States
may also elect to use the figures
provided annually by DOE pursuant to
10 CFR part 438,

In the Fmamble discussion to the
Notice of Proposed Rulemaking, DOE
indicated that it was considering
limiting the savings to be used in life-
cycle cost calculations under ICP to
energy cost savings, and DOE asked for
comments on this idea. One commenter
suggested that DOE let each State
decide. The statutory definition of
“‘energy conservation measure” makes
clear that, except for demand-shifters
and renewables, such measures are
primarily intended to conserve energy
rather than just save money. Therefore,
except for demand shifters and
renewables, DOE has decided to require,
in the life-cycle cost calculations under
§ 455.64, that the estimated value of the
energy that will be saved by installing
the ECM constitute at least 50 percent
of the savings used to evaluate an
energy conservation measure under the
life-cycle costing approach. DOE has
further allowed States to specify a
higher percent for the value of the
energy to be saved if they elect to do so
in their State Plans. These provisions
are consistent with the new provisions
for calculating simple payback, already
discussed under § 455.63.

DOE believes that the 50 percent
minimum for the value of energy to be
saved is a reasonable floor to place on
this calculation in the context of a
program intended primarily to foster
energy conservation. Other estimated
cost savings, such as from ECM-related
maintenance and operating procedure
changes or from changes in type of fuel
used, can be included in these
calculations up to the limit set by the
State, but they may not exceed 50
percent of the estimated savings used in
the calculations. Here again, this is
consistent with the change already
discussed under § 455.63 relating to
calculations for simple payback.
Section 455.71 Eligibility

DOE proposed revising this section in
a number of areas, including: Deleting
the exclusion of administrative
buildings used by local education
agencies, as provided by the 1990
legislation; providing for TA updates
where the States require them; and
providing for the State option of using
simple payback or life-cycle costing in
cost-effectiveness testing of ECMs,
These changes have already been
discussed under other sections, and no
commenters disagreed with them, so
DOE has adopted them as proposed.

DOE also proposed extending the
allowable payback range to 15 years

(from 10 years) for States using the life-
cycle costing approach. A number of
commenters asked that other changes be
made to the allowable payback range,
including suggestions to make the range
21012, 1 to 15, or 1 to 10 years for all
applicants, Commenters urging a
reduction in the minimum payback
generally said that, even though it
would appear reasonable that
institutions should fund ECMs with less
than 2-year paybacks (with a 50 percent
match, that means the institution's
payback would be 1 year), nevertheless,
many institutions are not able to fund
these lower-payback ECMs internally,

DOE continuses to believe that
institutions should make every effort to
fund lower-payback ECMs on their own,
and use grant Kmds only for the
somewhat higher-payback ECMs which
would be more difficult to fund
internally, DOE has, therefore, not
changed the 2-year minimum allowable
payback. DOE has left the higher end of
the allowable range at 10 years for
simple payback and has limited the
study period for life-cycle costing to 15

ears. DOE has made this distinction
use for study periods beyond 10
years the failure to discount to present
value is a significant distortion in
testing for cost effectiveness.

DOE proposed revising this section by
adding the prohibition on leased
equipment which was formerly in the
definition of ECM. All the comments on
this change were favorable, but several
thought it should be made clearer that
ECMs purchased through long-term
purchase agreements wers eligible as
was explained in the preamble. DOE has
added wording to § 455.71(c) to provide
this clarification.

Although not proposed for change,
one commenter said that DOE should
drop the requirement that maintenance
and operating procedure changes be
implemented before an ECM application
can be accepted because the
requirement was unworkable. DOE
continues to believe that ICP grantees
should implement maintenance and
operating procedure changes (and that
States should constantly encourage
this), because maintenance and
operating procedure changes are low-
cost, high-return items which can meke
ECMs unnecessary. DOE has, therefore,
not changed the requirement in
§455.71(a)(5) that maintenance and
operating procedure changes be
implemented before ECMs can be
eligible for funding. (To further help
with this effort, DOE has also continued
to require in § 455.62 that TA analysts
assume that the maintenance and
operating procedure changes have been
implemented in doing calculations for
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ECM applications; so it continues to

behoove applicants to implement them.)
DOE has also added a new

§ 455.71(a)(6) that requires applicants to

comply with any State requirements to

avoid supplanting other funds, as

Federel funding source(s) for ECMs
would not be available to such
institutions.

Another commenter asked whether
only programs directly funded by the
State would be counted as part of the

specified in the State Plan pursuantto  aggregate p funds, for purposes of

§455.20 which was also discussed § 455.121(a)(3). DOE believes it is not

under that section, realistic to ex that anly State-
provided funds qualify, but DOE

Section 455.72 Scope of the Grant
DOE proposed revising this section by
making a distinction between the design
costs incurred as part of the TA and
those incurred as part of the ECM
installation. One commenter felt a
further clarification was needed, and
DOE has, therefors, revised the wording
to state that allowable ECM design costs

believes it is essential that a State
directly relate the non-Federal funds to
the State to obtain those funds.
It would not be acceptable, for instance,
to include in the aggregate figure ECMs
done by institutions that received no
financial assistance either directly from

the State or through the State program
to identify and get committed the non-

would exclude design costs funded Federal funding sources,

under the TA, DOE takes very seriously a State

Subpart G—State Administrative obligation to obtain the non-Federal

Expenses funds for ECMs and then relate such
DOE proposed adding this subpart efforts to the ECMs done with the

funding. If necessary, States can use part
of their marketing grant to do this. The
funds need not be direct State funds, but
the State must be able t6 document that
its program(s) identified them and made
them available to the eligible :
institutions in the State for ECMs.
Another commenter asked if TAs could
be provided throughout the year under
the new State-run TA grants. This is
possible under these new grants and is
covered in § 455.92(b). DOE has adopted
this subsection as proposed.

A much more extensive discussion of
the grants funded under Subpart H will
be found in the preamble to the NOPR,

with §455.80, § 455.81 and § 455.82.
There were no negative comments on
this change, and DOE has adopted this
revision as proposed. One commenter
suggested that activities allowable under
the new grants provided for by the 1990
legislation (such as marketing and
program assistance) be added as
examples of allowable activities under
the State administrative grant in
§455.82, Although the State can use
administrative funds to oversee such
activities, as stated in the introductory
paragraph to § 455,82, DOE does not
believe it would be appropriate for
States to perform the activities

themselves using the administrative R R

grant. States should apply for separate Subpart I—Cost Sharing

grants to carry out these activities, Section 455.100 Limits to Federal
pursuant to § 455.121. Share '

Subpart H—State Grants for Technical
Assistance, Program Assistance and
Marketing

DOE proposed adding this subpart
(with §455.90, § 455.91, and § 455.92) to
provide for these new grants made
allowable by the 1990 legislation. No
comments were opposed to this change,
but a number of commenters raised
questions about the new grants. One
commenter wondered if States could
run both an appropriated grant program
and a new grant program with non-
Federally funded ECMs. That would be
possible if a State elected to do this and
met the respective requirements, DOE
even alludes to such a situation by
requiring that any State with a
constitutional prohibition on direct

DOE proposed adding this section as
part of new Subpart I—Cost Sharing.
None of the commenters opposed this
change, and DOE has adopted it as
proposed, However, a number of
commenters asked if States could run
cycles where they offer less than a 50
percent Federal share for ICP grants
(thereby requiring a more than 50
percent non-Federal share). DOE has not
changed the wording of this section
which says “may not be used to pay
more than 50 percent of the costs
* * ** Asdiscussed under §455.20, a
State may decide if it wants to offer less
than 50 percent Federal share grants,
and if so, to specify this in its State Plan.
Two commenters also asked if TA grants
could exceed a 50 percent Federal share

State assistance to eligible religiously
affiliated institutions continue to make
appropriated fund grants available to
such institutions if the State’s non-

[

for other than applicants qualifying for
severe hardship. DOE has not made that
change because DOE believes that TAs
(whether funded directly by DOE or

through a State grant for TAs as
provided for by the 1990 legislation)
need to be treated consistently, with no
more than a 50 percent Federal or State
share, unless a severe hardship grant is
involved; the funding source for TAs in
both cases is appropriated funds which
must be administered pursuant to the
Act which includes the 50 percent
limitation for other than severe hardship
grants.

Section 455.101 Borrowing the Non-
Federal Share/Title to Equipment

DOE proposed adding this saction as
a result of the 1990 legislation. There
were no negative comments on this
revision, and DOE has adopted it as
proposed. An extensive discussion of
this section appears in the preamble to
the NOPR published in the Federal
Register on January 6, 1992, 57 FR 439
440. When applicants borrow their
matching shares and have liens placed
on grant-funded equipment, they should
keep in mind that all applicable
regulations and requirements apply to
their grants. Grant applicants are
cautioned to assure thet any financing
agreement or related equipment
acquisition agreement is in compliance
with all applicable rules and
regulations.

Section 455.102 Energy Conservation
Measure Cost-Share Credit

DOE proposed adding this section to
provide for the new State option to
allow credit for previously non-
Federally-funded projects. All of the
commenters on this section liked the
idea of offering the States the option,
but seven of the eight commenters
objected to the 3-year time limit for
projects to qualify for credit. They
thought DOE should allow each State to
decide on whatever time limits it feels
is appropriate. DOE has decided to drop
the 3-year time limit as a result of these
comments and has adopted the change
with that revision. As already discussed
under §455.20, States slacting to accept
applications for credit will have to
specify in their State Plans the
conditions for doing so and any time
limits. One commenter asked that DOE
allow credits for upgrades to ECMs
formerly funded by an ICP grant. DOE
has not made this change because many
eligible institutions have not yet
received ECM assistance and States
should be concentrating on attracting
those institutions to the program.
(However, under § 455.140(e) DOE has
provided for the funding of replacement
ECMs in cases where a State has
allocated funds left over after ranking all
of its applications for new ECMs.)
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Section 455.103 Requirements for
Applications for Credit

DOE proposed adding this section to
clarify the requirements and to provide
for the new State option to allow credit
as discussed under § 455.102. There
were no comments on this section, and
DOE has adopted it as proposed.

Section 455.104 Rebates from Utilities
and Other Entities

DOE proposed adding this section to
set forth the requirements for handling
rebates received by ICP grantees. As
proposed, the section allowed grantees
to use such rebates for their non-Federal
shares and did not require the rebates to
be deducted from project costs. Most of
the 12 commenters who addressed this
section liked the idea of allowing
rebates to be used for the non-Federal
share, but about half of the commenters
pointed out that, where rebates were
especially generous, they could exceed
the non-Federal share. If such a
situation occurred, the combination of
the rebate and the Federal share of the
grant would exceed the cost of the
ECM(s) being funded. DOE did not
intend the Federal share to end up being
greater than a grantee's net cost after
application of any rebate(s). Therefore,
DOE has revised § 455.104(b) and added
a new § 455,104(c) to specify that, if
rebates exceed the non-Federal share,
they can be used to fund additional
approved ECMs; if excess rebates cannot
be used in this way, the ECM cost (and
grant) must be reduced. Otherwise DOE
has adopted this change as proposed.

Other commenters felt that States
should be able to gxclude from ICP
eligibility certain ECMs that are also
being funded by rebates or other sources
of funding in the State. DOE agrees that
this is a valid idea and has added that
option for the States to include in their
State Plans as previously discussed
under § 455.20.

Subpart J—Applicant Responsibilities—
Grants to Institutions and Coordinating
Agencies

Section 455.110 Grant Application
Submittals for Technical Assistance and
Energy Conservation Measures

DOE proposed a number of changes to
this section relating to TA grant
applications, life-cycle costing, and TA
updates. No one commenting on this
section objected to the proposed
changes, but, because of several
questions about how coordinating
agencies operate, DOE has added several
clarifications on how such entities
would apply for grants. Otherwise DOE
has adopted the changes as proposed.
There were, however, two questions

raised about parts of the section not
proposed for change. One commenter
asked if ICP grant applications would be
required for the non-Federally funded
ECMs provided for uncer the 1990
legislation. The requirements in
§455.110 apply to ICP grants only, not
to whatever Programs States establish to
non-Federally fund ECMs pursuant to
the new programs. Applicants for those
programs would have to submit
whatever information is required by the
State or other funding source. They
would not submit ICP grant
applications. By the close of each cycle,
the State would need to submit to DOE
the same data on buildings, ECMs,
estimated costs, and energy cost savings
for ECMs supported by non-Federal
funds as are now submitted on all other
appropriated and PVE fund grants as
specified in § 455.123.

Two commenters asked about the
wording of § 455.110(c)(6) which began
“Unless waived by DOE, the report of
the technical assistance analyst * * *”
They thought this wording suggested
that DOE could waive the need for a TA
altogether. The intent of this sentence is
to allow DOE to say it does not need
another copy of the TA in cases where
it has already received one (for instance,
as a result of an earlier TA grant).
Because this language caused confusion,
DlOE has revised it to make the intent
clear.

Section 455.111 Applicant
Certifications for Technical Assistance
and Energy Conservation Measure
Grants to Institutions and Coordinating
Agencies

DOE proposed revising this section to
provide for the new State EA
requirements and for new certifications
from grantees that have liens placed on
grant-funded equipment; grantees
would be required to assure that
contracts provide for DOE notification
should the grantee later be sued by a
lender having a lien due to problems
with repayment of the loan. One
comment was received on this section
asking what interest DOE had in ECMs
funded under the ICP grants. Because
ECM grants are made for very specific
purposes which would be negated by a
loss of the equipment, DOE needs to be
advised if property funded with an ICP
grant should subsequently be lost to a
grantee such as through repossession.
DOE has revised this section to require
that the DOE interest in the equipment
(i.e., the percent of the total cost
provided by the ICP grant) be stated in
the financing contract to make this
interest clear. DOE has also revised this
section slightly to conform to earlier
changes made regarding the

requirements for an EA and is adding
coordinating agencies to the heading to
make it clear that the certifications are
required from such entities. DOE has
otherwise adopted this section as
proposed.

Section 455.112 Davis-Bacon Wage
Rate Requirement

DOE proposed revising this section to
clarify the language. No commenters
opposed the revisions, and DOE has
adopted them as proposed. However,
three commenters were concerned about
various aspects of the requirement
(dollar threshold is too low; some
contractors will not participate because
of the requirement especially on small
projects, etc.). DOE has not changed the
requirement because it is in the Act.
DOE indicated that this provision would
not apply to non-Federally funded
ECMs, and this was favorably received
by commenters.

Section 455.113 Grantee Records and
Reports for Technical Assistance and

Energy Conservation Measure Grants to
Institutions and Coordinating Agencies

DOE proposed a number of changes to
this section. One of the changes
involved having grantees send one copy
of each report to the State and one copy
to DOE (rather than having both copies
go to the State with DOE getting its copy
later from the State). All of the eight
commenters who addressed this
revision thought it was a bad idea: It
would confuse grantees; both the State
and DOE would be making corrections
at once; grantees are used to hearing
from their States about problems with
reports, etc. On the other hand, DOE
also heard that there were delays
sometimes in getting reports from the
States. DOE has decided to change this
section to provide that each DOE
Support Office will agree with its States
on how reports are to be submitted.
Some Support Offices may ask for
copies of reports directly from grantees,
while others may ask the State-to get
both copies from the grantees and later
send DOE its copies on an agreed-upon
schedule.

DOE also proposed revising this
section by requiring final ECM costs in
reports. One commenter thought this
was & good idea, but two commenters
felt it might be unduly burdensome in
the case of final life-cycle costs, DOE
believes it is important to have final cost
information and has not changed this
requirement. For States electing to use
life-cycle costing, grantees should be
able to include a requirement that the
TA analyst provide the final life-cycle
cost as part of the original TA contract.
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Another commenter felt it would be
unreasonable to require the same reports
from institutions receiving non-Federal
ECM funding. In fact, such institutions
are not required to file these reports,
although they may be required to file
other reports needed br;%m entity
providing the non-Federal funding.
(States that have non-Federally funded
ECM programs must file their own
reports with DOE pursuant to
§455.123.)

One commenter suggested that DOE
require, in final reports on ECMs, that
grantees include descriptions of changes
in scope. DOE believes that this is
already required in both the semi-
annu &o‘gress reports and in the final
report, of which require grantees to
report on what has and what has not
been accomplished. Scope changes
would be an important development to
describe in those reports.

DOE also proposed revising this
section to replace the old energy use
reports required of all ECM grantees,
with a new sample repert. DOE
proposed a “‘statistically valid"” sample.
A number of commenters on this section
objectad to this idea either because they
liked the old requirement or they -
thought the new one was unreasonable
or unclear as to what was required.
Other commenters thought the sample
idea was a good one, although it was
pointed out that statistical validity
might be too difficult to achieve in this
context. DOE has decided to retain the
sample requirement in subparagraph
455.113(b)(2)(iii) but is changing
“statistically valid” to “representative."”
DOE will work with States to develop a
good report format, and DOE wants to
emphasize the importance of gathering
this sample data. A number of
commenters also mentioned the nsed
for obtaining valid data on program
results.

DOE has added coordinating agencies
to the title of this section to make it
clear that they are included in these
requirements. They have always been in
the text of this section (paragraph (a))
but were not in the title, For clarily,
DOE has inserted in paragraph (b)(2)(i)
a sentence to reinforce the requirement
on coordinating agencies to report semi-
annually with regard to financial
assistance unused as a result of scope
changes as well as financial assistance
declined,

Section 455.120 Grant Applications
for State Administrotive Expenses

DOE proposed revising this section to
raise the minimum base administrative
grant to $50,000 (from $30,000) and
drop the matching requirement. There
wera 18 comments on this revision,

many of which agreed with the change,
while perhaps an equal number wanted
the minimum base amount raised to
$60,000 {some also wanted the 5 psrcent
maximum amount, not pro for
change in the NOPR, raised to 10
percent of the schools and hospitals
grants awarded in the cycle). DOE has
not changed the amounts proposed in
this section, but DOE will review these
amounts 3 fiscal years after the effective
date of this rule and annually thereafter.
If warranted by inflation and other
considerations, the amounts may be
adjusted by DOE at that time.

A few commenters expressed concern
that removal of the matching
requirement might cause some State
ge;.rogmms to get less funding than before,

use some States would feel no

obligation to contribute State funds to
program administration without the
matching requirement. DOE hopes this
does not occur and may have to review
this aspect of the rule at a later date if
it appears this is, in fact, taking place.
DOE also proposed revising this section
by adding a provision for States to apply
for administrative grants if they have
})rograms to provide non-Federal funds

or ECMs as allowed by the 1990
legislation. No commenter objected to
this provision, and DOE has adopted it
as proposed. Ons commenter suggested
that States should be able to charge
grantees a fee (up to 5 percent of the
grant) in addition to receiving an
administrative grant from DOE. DOE
believes that States should not “tax"
grantees in addition to receiving an
administrative grant from DOE.

Several commenters felt that this
section was confusing, as presented, and
DOE has revised the section to clarify
the process. As discussed mare fully
under §455.134, applications for State
administrative grants should be
coordinated with applications for new
grants for technical assistance, program
assistance, and marketing.

Section 455.121 Grant Applications
for State Technical Assistance, Program
Assistance, and Marketing Programs

DOE proposed adding this new
section to cover grants newly allowable
under the 1990 legislation. A number of
commenters objected to the requirement
that funds have to be obligated or
committed to ECMs in the same fiscal
year in order to be counted toward the
aggregate program funds for the
purposes of paragraph (a){(3). Several
commenters asked for more time,
especially to get the non-Federally
funded ECM programs established (3 to
5 years were suggested by many). DOE
believes 3 to 5 years is an unacceptably
long time, and also believes that the

1990 legislation clearly does not provide
for such a delay in getting the non-
Federal funds for the ECMs committed
to eligible institutions. DOE has,
therefore, not changed this section and
has adopted it as proposed in this
regard. States that intend to use their
appropriatad allocations for new grants
for TAs, marksting, and/or program
assistance need to assure that their non-
Federally funded ECM programs are
coordinated with their ICP grant
programs in such a way that the non-
Federal ECM funds get obligated or
committed to eligible institutions during
the same fiscal year as the appropriated
funds are granted to, and used by, the
State.

DOE also proposed in this section that
non-Federally funded ECMs be
completed in accordance with “all
applicable Federal, State and local laws
and regulations.” Many commenters felt
it was inappropriate to require such
projects to comply with Federal
requirements. DOE has rstained the
requirement because section
396(d)(2)(A) of the Act indicates that |
States must use non-Federal funds, as
well as Federal funds, “* * *to
implement energy conservation
measures and otherwiss carry out a
program pursuant to this part * * *"
(emphasis added).

A number of other areas of this
section have been discussed earlier,
such es the need to relate the non-
Federally funded ECMs to the ICP-
funded program(s) in order for them to
be counted as aggregate program funds.
DOE has not changed that requirement.
One commenter asked how funds for
marketing and program assistance could
be “obligated” to recipients. DOE
inadvertently left out of some sections
of the proposed rule the complete
phrase “legally committed or
obligated,” and has meade this correction
throughout to make clear that the State
must be able to document that it has
utilized these grant funds as intended
(and that non-Federal ECM funds have
likewise been appropriately obligated or
committed through some legal means)
during the fiscal year for which the
funds were allocated and granted.

One commenter asked if the 30
percent schools/30 percent hospitals
minimums applied to the non-Federally
funded ECMs. DOE feels States need to
design their non-Federally funded ECM
programs to equitably serve all eligible
institutions, and States must address
this in their State Plans. While a strict
30/30 split may not always work out, 8
non-Federally funded ECM program that
targeted only schools or only hospitals
would clearly not be desirable.
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Another commenter asked if DOE
would review the non-Federally funded

ECMs. DOE certainly reserves the right
to do selective monitoring of these
projects because they relate to
appropriated funds, but DOE would not
plan to review the projects at the
proposal stage. States need to set up
procedures for doing this, however, to
ensure that the projects .

As discussed more fully un
§455.134, a State application for & grant
for technical assistance, program
assistance and marketing should be
coordinated with an application for a
grant for State administrative expenses.

Section 455.122 Applicant
Certifications for State Grants for
Technical Assistance, Program
Assistance, and Marketing

DOE proposed creating this new
saction to cover the certifications States
must submit if they elect to apply for
the new types of grants provided for by
the 1990 legislation. There were many
comments about the requirements for
these grants relating to other sections,
but only one commenter addressed the
certifications and that commenter
supported the idea of relating the new
grants to non-Federally funded ECMs
done in the same fiscal year. DOE has
adopted this section as pro d and
reiterates that it is crucial that States
undertaking these new grant activities
establish viable non-Federal financing
programs as part of this effort.

Section 455.123 Grantee Records and
Reports for State Grants for
Administrative Expenses, Technical
Assistance, Program Assistance and
Marketing

DOE proposed creation of this new
section to cover the reporting
requirements fer all types of grants to
States. One commenter agreed with the
requirement that DOE be provided with
adequate documentation of institutions
receiving assistance under the new
grants or through the non-Federal
funding for ECMSs; no one opposed this
section. DOE has added some clarifying
language to require that DOE be
provided with the same data on
buildings, TAs, ECMs, costs and energy
Cost savings as is currently provided for
both appropriated and PVE funded ICP
grants, Otherwise DOE has adopted this
section as proposed.

DOE is particularly concerned that the
results of these new grant activities and
their related non-Federally funded ECM
programs be reported to DOE as
required in this section, so that DOE can
denionstrate the relationship between
the use of its appropriated funds for the
new activities and the installation of

ECMs using non-Federal funds. DOE is
also interested in that its data
base on all ICP-related TA and ECM
projects is maintained in a consistent
manner. Since a State sponsoring a non-
Federally funded ECM program would
need to gather this data anyway, to
support the certification required under
§455.122 and to otherwise track the

progress of its program, this ent
should not involve any additional data
gathering burden for the State.

Subpart L—State Responsibilities

Section 455.130 State Evaluation of
Grant Applications

DOE proposed revision of this section
by providing for a State to specify
whether it has requirements for review
and certification of hospital
applications. No one commented on this
section, and it has been adopted as
proposed.

Section 455.131 State Ranking of
Grant Applications

DOE proposed a number of revisions
to this section, including providing an
exception from the ranking requirement
for State-funded TAs, allowing for new
EA requirements, and meking several
changes to the weighting of criteria for
ranking.

There were a number of comments
about various aspects of this section.
Two commenters questioned what was
meant by “on a percentage basis” in
paragraph (b), covering TAs. What DOE
means is that the conservation potential
should be viewed as the percent of the
total energy consumed or the total
energy costs (or other relevant

ercentage savings parameter) that can

e saved by making conservation
improvements proposed in the EA. The
intent is to assure that smaller buildings
be given an equal opportunity to receive
TA funding even if their potential dollar
savings might be less when compared
with larger buildings. DOE has adopted
this revision with added wording to
make that intent clear.

One commenter felt that DOE should
drop the requirement for EA data used
as a basis for the TA grant epplication.
DOE believes the information included
in the EA is the minimum necessary to
evaluate TA applications and has not
changed this requirement. States can
now design simpler EAs, as discussed
under § 455.2, and §455.20, so that EAs
need not be burdensome documents.

Another commenter wanted DOE to
restare “‘directly involves,"” instead of
the phrase “is physically connected to"
proposed for the paragraph relating to
ECMs in several buildings. DOE believes
"is physically connected to” is the

better description, as it is the minimum
requirement for such ECMs to be
considered a single measure serving
several buildings; DOE has not changed
this requirement.

DOE proposed revising the weighting
requirements for ECMs to require that at
least 50 percent of a measure’s ranking
be based on cost effectiveness. Many
commenters objected to this change,
indicating that States should be give
the option of deciding the weighting
factors. DOE continues to believe that
the 50 percent weight for cost
eifectiveness is a valid one and is not
changing that requirement. States
should have sufficient flexibility with
the remaining 50 percent of the
weighting to target particular types of
ECMs, etc., without unduly skewing the
program away from its primary goal of
providing institutions with cost-
effective ECMs. It is important to note,
however, that States may not adopt
ranking procedures that have the effect
of giving greater weight to non-en
related savings than to energy relat
savings.

DOE also proposed revising this
saction to drop the former priority
ranking for coal and renewable
conversions. Several commenters
objected to this revision. DOE has not
restored that priority in the rule, but
States can design their weights to give
such conversions some priority in the
State i rOCess.

On;anhng comme‘x,ner said that ECMs that
are non-Federally funded should not
have to be ranked. In fact, they do not
have to be ranked. As previously
discussed, institutions doing such ECMs
would have to meet whatever reporting
and application requirements are
established by the State or other source
of financing. Such applications would
not be submitted with appropriated
fund grant applications. Another
commenter suggested that the 30
gercent for schools/30 percent for

ospitals minimums be dropped so
States could set their own minimums.
Those tages are in section
396(d)(1) of the Act (42 U.S.C. 6371e),
and DOE has not changed this

uirement.
l.0%015 has added clarifying language to
paragraph (e) to explain that if a State
elects to allow applications for credit,
the Federal share shall not exceed the
cost of the work remaining to be done.
This is not a new requirement; it has

been a longstanding DOE policy. DOE
believes it helps explain the process for
credit to add this wording to the rule.

Section 455.132 State Evaluation of
Requests for Severe Hardship Assistance

DOE proposed adding this section
which was adapted from enother section
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in the old rule. DOE also proposed to
revise the wording to provide that
financial need be the primary criterion
for severe hardship. A number of
commenters felt it was unrealistic or too
difficult to try to determine financial
nead and preferred the old criteria
which included other considerations
like local unemployment rates and
median family income. DOE believes
that any institution that applies for
severe hardship (which can provide a
Federal share of up to 90 percent of the
cost of the TA or ECM) should be
willing and able to document its
financial need for such assistance to the
State; DOE has not changed this
uirement.

e commenter asked if States had to
provide for hardship assistance under
the non-Federally funded ECM p
or if States could set aside more than 10

ercent of the non-Federal funds for

ardship. As has been previously
discussed under other sections, DOE
believes it is up to each State to design
its non-Federally funded ECM
program(s) to best meet the needs and
resources of that State. Therefors, States
would not have to provide for hardship
or could provide more than 10 percent
set aside for hardship. So that potential
participants understand the State
program(s), such aspects of the
program(s) must be set forth in the State
Plan. However, because the non-Federal
funds for ECMs might not be in the form,
of grants, the mechanisms to direct the
funds to hardship candidates might
have to differ from the process in this
rule. There is a more detailed discussion
of the revisions to this section in the
preamble to the NOPR published in the
Federal Register on January 6, 1992 (57
FR 442-443).

Section 455.133 Forwarding of
Institutional Applications for Technical
Assistance and Energy Conservation
Measure Grants

DOE proposed revising this section to
distinguishit from the next section,
which covers applications for grants to
States, and then to require States to
certify that the applications meet
program requirements. One commenter
felt it was unrealistic to require States
to certify this, but DOE believes this is
a reasonable requirement to make of
States, and DOE has not changed this
requirement.

everal commenters asked why
applications had to be submitted once a
cycle. That is a requirement in section
395(a) of the Act, 42 U.S.C. 6371d(a),
and DOE has not revised this
requirement.

nother commenter said that States
serving as coordinating agencies should

be responsible for reviewing
applications submitted to them in that
role: DOE agrees that is the ideal
situation but points out that each State
needs to specify its role as coordinating
agency in its State Plan and work out
the details of implementation with its
DOE Support Office. Because the funds
granted to coordinating agencies under
ICP are appropriated funag , DOE is
responsible for their oversight. A State
should assume the primary management
role when it is a coordinating agency,
but, if a State cannot adequately carry
out that responsibility, DOE will be
obliged to require more DOE
participation in the process. This is
clearly a situation where a case-by-cass,
perhaps cycle-by-cycle, review of each
situation will be necessary.

Section 455.134 Forwarding of
Applications for State Grants for
Technical Assistance, Program
Assistance, and Marketing

DOE proposed adding this section to
cover new grants provided for by the
1990 legislation. Several commenters
asked if separate applications needed to
be submitted for the new grants under
the 1990 legislation and for the
administrative expenses t. In fact, a
single application should cover all these

ants, and the language of this section

as been revised to clarify this. As
provided for in §§455.143 and 455.144,
separate grants will be issued for each
activity or program included in such
applications (such as administrative
expenses, program assistance,
marketing, or technical assistance). DOE
has, therefore, specified that sufficient
information (including a separate,
specific budget, narrative description,
and appropriate milestone dates for
each activity or program) should be
submitted for DOE to reasonably
evaluate the application.

Section 455.140 Approval of
Applications From Institutions and
Coordinating Agencies for Technical
Assistance and Energy Conservation
Measures

DQE proposed revising this section in
a number of areas. No commenters
objected to the revision to clarify intent
regarding cost overruns, and DOE has
adopted it as proposed. Several
commenters asked why DOE did not
allow ECMs to be funded to replace
earlier funded ECMs. DOE believes
there are still many institutions that
have never received ECM funding and
should be served first. However, DOE
has added a new sentence to paragraph
(e) to ellow States to fund ECMs that
replace ECMs funded by ICP in earlier
cycles only in cases where a State has

funds remaining after providing for all
grants for new ECMs which are not
replacements. DOE believes this will
avoid allowing an institution that has
already had an ECM funded from taking
precedence, in a replacement ECM
application, over institutions that are
apxlying for new ECMs.

number of commenters also
suggested that DOE allow second TAs to
be funded. DOE has not made this
change. With the limited amount of ICP
funding available, and the large number
of institutions that remain to be served,
DOE does not believe second TAs are an
appropriate use of program funds. DOE
has made provisions for States to allow
credit for TA updates, however, as
previously discussed. DOE proposed
revising this section to provide for the
State option to allow applicants to
resubmit applications for ECMs that
were previously included in grants but
for which no funds were expended.
There were no negative comments on
this revision, but several commenters
asked that TAs be added if they were
previously provided for in a grant but
not done. DOE agrees that is reasonable,
and has adopted this revision with that
change.

DOE further proposed revising this
section by providing for grantees to use
funds from cost underruns for
additional approved ECMs. Everyone
commented favorably on this change,
but several said that requiring DOE
approval for the use of such funds
would delay implementation of the
additional ECMs. Since appropriated
funds are involved, DOE has a
responsibility to review and approve
changes from original grant alg)lications
that involve spending the funds
differently from what was first proposed
and approved by DOE. Therefore, DOE
has not changed the requirement that it
approve scope changes or other changes
in the use of ICP grant funds.

Section 455.141 Grant Awards for
Units of Local Government and Public
Care Institutions, and Coordinating
Agencies

DOE proposed revising this section to
delete the $500 limit for equipment
purchases under this type of grant. One
commenter liked this change, and no
one opposed it; DOE has adopted it as
proposed.

Section 455.142 Grant Awards for
Schools, Hospitals, and Coordinating
Agencies

DOE proposed making the same
change to this section as was made for
§ 455.141 just discussed. With this
change, meters could be purchased and
installed using TA grant funds. There
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were no n:gntiva comments, and DOE

has adopted the section as proposed. As
previously discussed under § 455.20,
States are being provided the option of
offering less than 50 percent Federal
share grants. Several commenters raised
this issue in commenting on § 455.142,
but DOE does not believe any change is
needed to this section because it now
provides for “up to 50 percent of the
costs ¥/ % et

Section 455,142 deals with grant
awards for TAs and ECMs. It may be
useful for coordinating agencies to be
aware that if they have applied for both
TAs and ECMs, DOE intends to issue
separate grants for TAs and ECMs
because TAs typically closeout earlier.
This management practice should not
materially affect any significant interest
of coordinating agencies.

Section 455.143 Grant Awards for
State Administrative Expenses

DOE proposed revising this section to
allow for the increased grants for State
administrative expenses discussed
previously and to delete the
requirement for a matching contribution
from the State. Most of the comments
about these grants have already been
covered in earlier sections. One
commenter pointed out that DOE
referred, in § 455.143(a)(3), to an
incorrect citation. The correct citation is
§455.123(b)(2), and DOE has made that
change. Otherwise DOE has adopted
this section as proposed.

Section 455.144 Grant Awards for
State Programs To Provide Technical
Assistance, Program Assistance and
Marketing

DOE proposed adding this section to
cover the new types of grants provided
for by the 1990 legislation. The
comments on these new grants have
already been covered earlier, and DOE
has adopted this section as proposed.

Response to Additional Suggestions

DOE asked in the NOPR whether
program participants preferred to have
this rule made effective during the cycle
in which it is published in the Federal
Register or in the next cycle after
publication, There were many nses
to that question, most of which asked
thag DOE eoffectiveness not be delayed
until the next cycle after publication in
the Federal Register. DOE has,
therefore, made this rule effective 30
days after publication in the Federal
Register, States that are not yet sure
how they want to address some or all of
the new State options offered in this
n’ﬂe can wait to make those :
Nondiscretionary changes must be made
'n accordance with the time limits in

this rule. However, States that have
already announced their next cycle
before the rule is published may wait

until the following cycle to in te
changes into their State Plans if they do
not want to lmgloment such changes in

the earlier

Hi. Review Under Executive Order
12291

Today’s issuance was reviewed under
Executive Order 12291. DOE hes
concluded that the rule is not a “major
rule” because it will not result in: (1) An
annual effect on the economy of $100
million or more; (2) @ major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of U.S.-based enterprises
to compete in domestic or export
markets. In accordance with the
requirements of the Executive Order,
this notice has been reviewed by the
Office of Management and Budget.

1V. Review Under Executive Order
12778

Section 2 of E.O. 12778 instructs each
agency subject to E.O. 12201 to edhere
to certain requirements in promulgating
new regulations and reviewing existing
regulations. These rements, set
forth in sections 2{a) and (b)(2), include
eliminating drafting errors and needless
ambiguity, drafting the regulation to
minimize litigation, providing clear and
certain legal standargs for affected
conduct, and promoting simplification
and burden reduction. Agencies are also
instructed to make every reasonable
effort to ensure that the regulation:
Specifies clearly any preemptive effect,
effect on existing Federal law or
regulation, and retroactive effect;
describes eny administrative
proceedings to be available prior to
judicial review and any provisions for
the exhaustion of such administrative
proceedings; and defines key terms.
DOE certifies that today’s final rule
meets the requirements of sections 2 {a)
and (b) of E.O. 12778.

V. Review Under the Regulatory
Flexibility Act

These ions were reviewed
under the Regulatory Flexibility Act,
Public Law 96-354, which requires
preparation of a regulatory flexibility
analysis for any regulation that will
have a significant economic impact on
a substantial number of small entities,
i.e., small businesses and small
government jurisdictions. The changes
proposed in this action primarily clarify

the regulations or add flexibility to the
existing program. Thus, these ges
have a minimal sffect on small entities.
DOE, therefore, certifies that there will
not be a significant economic impact on
a substantial number of small entities

and that preparation of a regulatory
flexibility analysis is not warranted.

VI. Review Under the Paperwork
Reduction Act

The information collection
requirements proposed in this Notice
have been submitted to OMB in
accordance with section 3504(b) of the
Pa Reduction Act, Public Law
96-511, 94 Stat. 2812 (44 U.S.C. 3501 et
seq.), and ures implementing that
Act (5 CFR 1320.1 et seq.).

VII. Review Under National
Environmental Pelicy Act

Pursuant to the requirements of the
National Envirenmental Policy Act of
1969, Public Law 91-190, 83 Stat. 852
(42 U.S.C. 4321 et seq.), DOE published
a Notice of Availability of an
Environmental Assessment (EA) of the
entire Title Il p on March 12,
1979, in the Federal Register, 44 FR
13554. Based on this assessment, DOE
determined that the EPCA title II
program did not constitute a major
Federal action significantly affecting the
quality of the human environment, and
that, therefore, no Environmental
Impact Statement (EIS) was required.

DOE has reviewed the environmental
impacts for the program amendment
issued today. It is the DOE judgment
that the program amendment will result
in no environmental impacts in addition
to those previously analyzed for this
program. It is, accordingly, the DOE
determination that the environmental
impacts of the program as modified by
today's amendment have been
adequately analyzed in the March 1979
EA and that these impacts are not
significant. Hence, the previous negative
determination is still applicable, and no
additional EA or EIS is required.

VIII. Review Under Executive Order
12612

Executive Order 12612 requires that
regulations be reviewed for any
substantial direct effects on States, on
the relationship between the National
Government and the States, or in the
distribution of power among various
levels of Government. If there are
sufficient substantial direct effects, the
Executive Order requires preparation of
a Federalism assessment to be used in
decisions by senior poli ers in
promulgating or implementing the
regulation,
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Today'’s regulatory amendments are
intended to simplify the management of
the program by providing the States
with clearer, more specific guidance in
a number of areas and greater flexibility
in other areas. They will not, therefore,
have a substantial direct effect on the
traditional rights and prerogatives of
States in relationship to the Federal
Government.

IX. Review Under the Federal Energy
Administration Act

The NOPR was submitted for
comment to the Administrator of the
Environmental Protection Agency under
section 7(c)(2) of the Federal Energy
Administration Act, as amended, 15
U.S.C. 766(c)(2). The Administrator did
not submit any comments.

X, Catalog of Federal Domestic
Assistance p

The Catalog of Federal Domestic
Assistance number for the Grant
Program for Schools and Hospitals is
81.052.

List of Subjects in 10 CFR Part 455

Buildings, energy conservation, grant
programs-energy, health facilities,
hospitals, reporting and recordkeeping
requirements, schools, and technical
assistance,

In consideration of the foregoing, DOE
hereby amends Chapter II, title 10, Code
of Federal Regulations, as set forth
below:

Issued in Washington, DC on February 5,
1993.

Robert L. San Martin,

Acting Assistant Secretary, Conservation and
Renewable Energy.

Part 455 of chapter II, title 10, Code
of Federal Regulations is revised to read
as set forth below:

PART 455—GRANT PROGRAMS FOR
SCHOOLS AND HOSPITALS AND
BUILDINGS OWNED BY UNITS OF
LOCAL GOVERNMENT AND PUBLIC
CARE INSTITUTIONS

Subpart A—General Provisions

Sec.

455.1
455.2
455.3

Purpose and scope.

Definitions.

Administration of grants.

455.4 Recordkeeping. :
455.5 Suspension and termination of grants.

Su B—State Plan Development and
Approval

455.20 Contents of State Plan.
455.21 Submission and approval of State
Plans and State Plan amendments.

Subpart C—Allocation of Appropriations
Among the States

455.30 Allocation of funds.

455.31 Allocation formulas.

455.32 Reallocation of funds.

Subpart D—Preliminary Energy Audit and
Energy Audit Grants [Reserved]

Subpart E—Technical Assistance Pr
for Schools, Hospitals, Units of Local
Government, and Public Care Institutions

455.60 o
455.81 Eligibility.
455.62 Contents of a technical assistance

program.
455.863 Cost-effectiveness testing.
455.864 Life-cycle cost methodology.

Subpart F—Energy Conservation Measures
for Schools and Hospitals

455.70 Purpose,
455.71 Eligibility.
455.72 Scope of the grant.

Subpart G—State Administrative Expenses

455.80 Purpose.
455.81 Eligibility.
455.82 Scope of the grant.

Subpart H—Stute Grants for Technlcal
Assistance, Program Assistance, and
Marksting

455.90 Purpose.

455.91 Eligibility.

455.92 State technical assistance awards,

Subpart I—Cost Sharing

455.100 Limits to Federal share.

455.101 Borrowing the non-Federal share/
title to equipment.

455.102 Energy conservation measure cost-
share credit.

455.103 Requirements for applications for
credit.

455.104 Rebates from utilities and other
entities.

Subpart J—Applicant Responsiblilities—
Grants to institutions and Coordinating -

Agencles

455.110 Grant application submittals for
technical assistance and energy
conservation measures.

455,111 Applicant certifications for
technical assistance and energy
conservation measure grants to
institutions and coordinating agencies.

455.112 Davis-Bacon wage rate
requirement.

455.113 Grantes records and reports for
technical assistance and energy
conservation measure grants to
institutions and coordinating agencies.

Subpart K—Applicant Responsiblilities—
Grants to States

455.120 Grant applications for State
administrative expenses.

455.121 Grant applications for State
technical assistance, program assistance,
and marketing programs.

455.122 Applicant certifications for State
grants for technical assistance, program
assistance, and marketing.

455.123 Grantee records and reports for
State grants for administrative expenses,
technical assistance, program assistance,
and marketing.

Subpart L—State Responsibllities

455,130 State svaluation of grant
applications.

455.131 State ranking of grant applications.

455.132 State evaluation of requests for
severe hardship assistance.

455.133 Forwarding of applications from
institutions and coordinating agencies
for technical assistance and energy
conservation measure grants.

455.134 Forwarding of applications for
State grants for technical assistance,
program assistance, and marketing.

455.135 State liaison, monitoring, and
reporting.

Subpart M—Grant Awards

455.140 Approval of applications from
institutions and coordinating agencies
for technical assistance end enargy
conservation measures.

455.141 Grant awards for units of local
government, public care institutions, and
coordinating agencies.

455.142 Grant awards for schools, hospitals,
and coordinating agencies.

455.143 Grant awards for State

administrative expenses.

455.144 Grant awa:dl:e for State programs to
provide technical assistance, program
assistance, and marketing.

Subpart N—Administrative Review
455.150 Right to administrative review,
455.151 Notice requesting administrative
review.
455.152 Transmittal of record on review.
455.153 Review by the Deputy Assistant
Secretary.
455.154 Discretionary review by the
Assistant Secretary.
455.155 Finality of decision.
Authority: 42 U.S.C. 6371 ef seq., and 42
U.S.C. 7101 et seq.

Subpart A—General Provisions

§455.1 Purpose and scope.

(a) This part establishes programs of
financial assistance pursuant to Title IIl
of the Energy Policy and Conservation
Act, as amended, 42 U.S.C. 6371 et seq.

(b) This part authorizes grants to
States or to public or non-profit schools
and hospitals to assist them in
conducting preliminary energy audits
and energy audits, in identifying and
implementing energy conservation
maintenance and operating procedures,
and in evaluating, acquiring, and
installing energy conservation measures,
including renewable resource measures,
to reduce the energy use and anticipated
energy costs of buildings owned by
schools and hospitals.

(c) This part also authorizes grants to
States or units of local government and
public care institutions to assist them in
conducting preliminary energy audits




Federal Register / Vol. 58, No. 32 / Friday, February 19, 1993 / Rules and Regulations

9439

and energy audits, in identifying and
implementing energy conservation
maintenance and operating procedures,
and in evaluating energy conservation
measures, including renewable resource
measures, to reduce the energy use and
anticipated energy costs of buildings
owned by units of local government and
public care institutions,

§455.2 Definitions.

Act, as used in this part, means the
Energy Policy and Conservation Act,
Public Law 84-163, 89 Stat. 871 (42
U.S.C. 6201, et seq.), as amended by title
[1I of the National Energy Conservation
Policy Act, Public Law 95-619, 92 Stat,
3238 (42 U.S.C. 6371), and the State
Energy Efficiency Programs
Improvement Act of 1990, Public Law
101-440, 104 Stat. 1011,

Assistant Secretary means the
Assistant Secretary for Conservation and
Renewable Energy or any official to
whom the Assistant Secmﬂ;g"s
functions may be redelegated by the
Secretary.

Auditor means any person who is
qualified in accordance with 10 CFR
450.44 and with State requirements
pursuant to § 455.20(k), to conduct an
energy audit.

Building means any structure,
including a group of closely situated
structural units that are centrally
metered or served by a central utility
plant, or an eligible portion thereof, the
construction of which was completed
on or before May 1, 1989, which
anludes a heating or cooling system, or

oth.

Civil rights requirements means civil
rights responsibilities of applicants and
grantees pursuant to the
Nondiscrimination in Federally
Assisted Programs regulation of the
Depa}rtment of Energy (10 CFR part
1040),

Complex means a closely situated
group of buildings on a contiguous site
such as a school or college campus or
multibuilding hospital.

Construction completion means the
date of issuance of an occupancy permit
for a building or the date the building

by

is ready for occupancy as determine
DOE

Cooling degree days means the annual
sum of the number of Fahrenheit
degrees of each day’s mean temperature
above 65° for a given locality.
Coordinating agency means a State or
any public or nonprofit organization
lcgal_ly constituted within a State which
provides either administrative control or
services for a group of institutions
within a State and which acts on behalf
of such institutions with respect to their
Participation in the program.

Deputy Assistant Secretary means the
Deputy Assistant Secretary for
Technical and Financial Assistance or
any official to whom the Deputy
Assistant Secretary’s functions may be
redol?ated by the Assistant Secretary,

DOE means the Department of Energy.

Energy audit means a determination
of the energy consumption
characteristics of a building which:

(1) Identifies the type, size, and rate
of energy consumption of such building
and the major energy-using systems of
such building;

(2) Determines appropriate energy
conservation maintenance and operating
procedures;

(3) Indicates the need, if any, for the
acquisition and installation of energy
conservation measures; and

(4) If paid for with financial assistance
under this part, complies with 10 CFR
450.43.

Energy conservation maintenance and
operating procedures means
modifications in the maintenance and
operations of a building and an
installation therein which are dyesigned
to reduce the energy consumption in
such building and which require no
significant expenditure of funds,
including, but not limited to:

(1) Effective operation and
maintenance of ventilation systems and
control of infiltration conditions,
including:

(i) Repair of caulking or
weatherstripping around windows and
doors;

(ii) Reduction of outside air intake,
shutting down ventilation systems in
unoccupied areas, and shutting down
ventilation systems when the building is
not occupied; and

(iii) Assuring central or unitary
ventilation contri)ls. or both, are
opera roperly;

p(82) Cuﬁgn%espi; &B operation and
maintenance of heating or cooling
systems through:

(i) Lowering or raising indoor
temperatures;

(i1) Locking thermostats;

(iii) Adjusting supply or heat transfer
medium temperatures; and

(iv) Reducing or eliminating heating
or cooling at night or at times when a
building or complex is unoccupied;

(3) Changes in the operation and
maintenance of lighting systems
through:

(i) Reducing illumination levels;

(ii) Maximizing use of dayliﬁht;

(ciiii) Using higher efficiency lamps;
an

(iv) Reducing or eliminating evening
cleaning of buildings;

(4) Changes in the operation and
maintenance of water systems through:

(i) Repairing leaks;

(i1) Reducing the quantity of water
used, e.g., using flow restrictors;

(iii) Lowering settings for hot water
temperatures; and

(iv) Raising settings for chilled water
temperatures;

(5) Changes in the maintenance and
operating procedures of the building's
maechanical systems through:

(i) Cleaning equipment;

(ii) Adjusting air/fuel ratio;

(iii) Monitoring combustion;

(iv) Adjusting fan, motor, or belt drive
systems;

(v) Maintaining steam traps; and

(vi) Repairing distribution pipe
insulation; and :

(6) Such other actions relating to
operations and maintenance procedures
as the State may determine useful or
necessary. In generel, energy
conservation maintenance and operating
procedures involve cleaning, repairing
or adjusting existing equipment rather
than acquiring new equipment.

Energy conservation measure means
an installation or modification of an
installation in a building which is
primarily intended to maintain (in the
case of load management systems) or
reduce energy consumption and reduce
energy costs, or allow the use of an
alternative energy source, including, but
not limited to: _

(1) Insulation of the building structure
and systems within the building;

(2) Storm windows and doors,
multiglazed windows and doors, heat-
absorbing or heat-reflective glazed and
coated windows and door systems,
additional glazing, reductions in glass
area, and other window and door
systems modifications;

(3) Automatic energy control systems
which would reduce energy
consumption;

(4) Load management systems which
would shift demand for energy from

eak hours to hours of low demand and
ower cost;

(5) Equipment required to operate
variable steam, hydraulic, and
ventilating systems adjusted by
automatic energy control systems;

(6) Active or passive solar space
heating or cooling systems, solar electric
generating systems, or any combination
thereof;

(7) Active or passive solar water
heating systems;

(8) Furnace or utility plant and
distribution system modifications
includin%

(i) Replacement burners, furnaces,
boilers, or any combination thereof
which substantially increase the energy
efficiency of the heating system;
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(ii) Devices for modifying flue
openings which will increase the energy
efficiency of the heating system;

(iii) Electrical or mechanical furnece
ignition systems which replace standing
gas pilot lights; and

(iv) Utility plant system conversion
measures-inclu conversion of
existing oil- and gas-fired boiler
installations to alternative energy
sources;

(9) Addition of caulking and
weatherstripping;

(10) Replacement or modification of
lighting fixtures (including exterior light
fixtures which are physically attached
to, or connected to, the building) to
increase the energy efficiency of the
lighting system without increasing the
overall illumination of a facility, unless
such increase in illumination is
necessary to conform to any applicable
State or local building code or, if no
such code applies, the increase is
considered appropriate by DOE;

(11) Energy recovery systems;

(12) Cogeneration systems which
produce steam or forms of energy such
as heat as well as electricity for use
primarily within a building or a
complex of buildings owned by an
eligible institution and which meet such
fuel efficiency requirements as DOE
may by rule prescribe;

(13) Such other measures as DOE
identifies by rule for purposes of this
part as set forth in subpart D of 10 CFR
part 450; and

(14) Such other measures as a grant
applicant shows will save a substantial
amount of energy and as are identified
in an energy audit or energy use
evaluation in accordance with
§455.20(k) or a technical assistance
report in accordance with § 455.62,

Energy use evaluation means a
determination of:

(1) Whether the building is a school
facility, hospital facility, or a building
owned and primarily occupied and used
throughout the year by a unit of local
government or by a public care
institution.

(2) The name and address of the
owner of record, indicating whether
owned by a public institution, private
nonprofit institution, or an Indian tribe;

(3) The building’s potential suitability
for renewable resource applications;

(4) Major changes in functional use or
mode of operation planned in the next
15 years, such as demolition, disposal,
rehabilitation, or conversion from office
to warehouse;

(5) Appropriate energy conservation
maintenance and operating procedures
which have been implemented for the
building;

(8) The need, if any, for the
acquisition and installation of energy
conservation measures including an
assessment of the estimated costs and
energy and cost savings likely to result
from the purchase and installation of
one or more energy conservation
measures and an evaluation of the need
and potential for retrofit based on
consideration of one or more of the
following:

(i) An energy use index or indices, for
example, Btu's per gross square foot per

ear;
y (ii) An energy cost index or indices,
for example, annual energy costs per
gross square foot; or

(iii) physical characteristics of the
building envelope and major energy-
using systems; and

(7) Such other information as the
State has determined useful or
necessary, in accordance with
§ 455.20(k).

Fuel means any commercial source of
energy used within the building or
complex being surveyed such as natural
gas, fuel oil, a?ectricity. or coal.

Governor means the chief executive
officer of a State including the Mayor of
the District of Columbia or a person
duly designated in writing by the
Governor to act on her or his behalf.

Grant program cycle means the period
of time specified by DOE which relates
to the fiscal year or years for which
monies are appropriated for grants
under this part, during which one
complete cycle of DOE grant activity
occurs including fund allocations to the
States; applications receipt, review,
approval, or disapproval; and award of
grants by DOE but which does not
include the grantee’s performance
period.

Grantee means the entity or
organization named in the Notice of
Financial Assistance Award as the
recipient of the t.

Gross square feet means the sum of all
heated or cooled floor areas enclosed in
a building, calculated from the outside
dimensions or from the centerline of
common walls.

Heating or cooling system means any
mechanical system for heating, cooling,
or ventilating areas of a building
including a system of through-the-wall
air conditioning units,

Heating degree days means the annual
sum of the number of Fahrenheit
degrees for each day’s mean temperature
below 65° for a given locality.

Hospital means a public or nonprofit
institution which is a general hospital,
tuberculosis hospital, or any other type
of hospital other than a hospital
furnishing primarily domiciliary care
and which is duly authorized to provide

hospital services under the laws of the
State in which it is situated.

Hospital facilities means buildings
housing a hospital and related facilities
including laboratories, laundries,
outpatient de ents, nurses’
residence and training facilities, and
central service facilities operated in
connection with a hospital; it also
includes buildings containing education
or training facilities for health
profession personnel operated as an
integral part of a hospital.

Indian tribe means any tribe, band,
nation, or other organized group or
community of Indians including any
Alaska native village or regional or
village co tion, as defined in or
established pursuant to, the Alaska
Native Claims Settlement Act, Public
Law 92-203; 85 Stat. 688, which (a) is
recognized as eligible for the special
programs end services provided by the
United States to Indians because of their
status as Indians; or (b) is located on, or
in proximity to, a Federal or State
reservation or rancheria.

Load management system means a
device or devices which are designed to
shift energy use to hours of low demand
in order to reduce energy costs and
which do not cause more energy to be
used than was used before their
installation.

Local edveational agency means a
public board of education or other
public authority or a nonprofit
institution legally constituted within, or
otherwise recognized by, a State either
for administrative control or direction
of, or to perform administrative services
for, a group of schools within a State.

Maintenance means activities
undertaken in a building to assure that
equipment and energy-using systems
operate effectively and efficiently.

Marketing means a program or
activity managed or performed by the
State including but not limited to:

(1) Obtaining non-Federal funds to
finance energy conservation measures
consistent with this part;

(2) Making site visits to school and
hospital officials to review program
opportunities;

3) Giving presentations to groups
such as school or hospital board
officials and personnel; and

(4) Preparing and disseminating
articles in publications directed to
school and hospital personnel.

Native American means a person who
is a member of an Indian tribe.

Non-Federal funds means financing
sources obtained or arranged for by a
State as a result of the State program(s)
pursuant to §455.20(j), to be used to pay
for energy conservation measures for
institutions eligible under this part, and
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includes petroleum violation escrow
funds except for those funds required to
be treated as if they were Federal funds
by statute, court order, or settlement
agreement,

Operating means the operation of
equipment and energy-using systems in
a building to achieve or maintain
specified levels of environmental
conditions of service.

Owned or owns means property
interest including without limitation a
leasehold interest which is or shall
become a fee simple title in a building
or complex.

Preliminary energy audit means a
determination of the energy
consumption characteristics of a
building including the size, type, rate of
energy consumption, and major energy-
using systems of such building which if
paid for with financial assistance under
this part, complies with 10 CFR 450.42,

Primarily occupied means that in
excess of 50 percent of a building’s
square footage or time of occupancy is
occupied by a public care institution or
an office or agency of a unit of local
government.

Program assistance means a program
or activity managed or performed by the
State and designed to provide support to
eligible institutions to help ensure the
effectiveness of energy conservation
programs carried out consistent with
this part including such relevant
activities as:

(1) Evaluating the services and reports
of consulting engineers;

(2) Training school or hospital
personnel to perform energy accounting
and to identify and implement energy
conservation maintenance and operating
procedures;

(3) Monitoring the implementation
and operation of energy conservation
measures; and

(4) Aiding in the procurement of
energy-efficient equipment.

Public care institution means a public
or nonprofit institution which owns:

(1) A facility for long-term care,
rehabilitation facility, or public health
center, as described in section 1624 of
the Public Health Service Act (42 U.S.C.
300s-3; 88 Stat, 2270); or

(2) A residential child care center
which is an institution, other than a
foster home, operated by a public or
nonprofit institution. It is primarily
intended to provide full-time residential
care, with an average length of stay of
at least 30 days, for at least 10 minor
persons who are in the care of such
Institution as a result of a finding of
abandonment or neglect or of being
persons in need of treatment or
supervision.

Public or nonprofit institution means
an institution owned and operated by:

(1) A State, a political subdivision of
a State, or an agency or instrumentality
of either; or

(2) A school or hospital which is, or
would be in the case of such entities
situated in American Samoa, Guam, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana
Islands, and the U.S. Virgin Islands,
exempt from income tax under section
501(c)(3) of the Internal Revenue Code
of 1954; or

(3) A unit of local government or
public care institution which is, or
would be in the case of such entities
situated in American Samoa, Guam, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana
Islands, and the U.S. Virgin Islands,
exempt from income tax under section
501(c)(3) or 501(c)(4) of the Internal
Revenue Code of 1954.

Renewable resource energy
conservation measure means an energy
conservation measure which produces
at least 50 percent of its Btu's from a
non-depletable energy source.

School means a public or nonprofit
institution which:

(1) Provides, and is legally authorized
to provide, elementary education or
secondary education, or both, on a day
or residential basis;

(2) Provides, and is legally authorized
to provide, a program of education
beyond secondary education, on a day
or residential basis and:

(i) Admits as students only persons
having a certificate of graduation from a
school providing secondary education,
or the recognized equivalent of such
certificate;

(ii) Is accredited by a nationally
recognized accrediting agency or
association; and

(iii) Provides an educational program
for which it awards a bachelor's degree
or higher degree or provides not less
than a 2-year program which is
acceptable for full credit toward such a
degree at any institution which meets
the preceding requirements and which
provides such a program;

(3) Provides not less than a 1-year
program of training to prepare students
for gainful employment in a recognized
occupation and which meets the
provisions cited in paragraph (2), and
subparagraphs (2)(i), and (2)(ii) of this
definition; or

(4) Is & local educational agency.

School facilities means buildings
housing classrooms, laboratories,
dormitories, administrative facilities,
athletic facilities, or related facilities
operated in connection with a school.

Secretary means the Secretary of the
Department of Energy or his/her
designee.

State means, in addition to the several
States of the Union, the District of
Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, and the U.S. Virgin Islands.

State energy agency means the State
agency responsible for developing State
energy conservation plans pursuant to
section 362 of the Energy Policy and
Conservation Act (42 U.S.C. 6322) or, if
no such agency exists, a State agency
designated by the Governor of such
State to prepare and submit the State
Plan required under section 394 of the
Energy Policy and Conservation Act.

State hospital facilities agency means
an existing agency which is broadly
representative of the public hospitals
and the nonprofit hospitals or, if no
such agency exists, an agency
designated by the Governor of such
State which conforms to the
requirements of this definition.

State school facilities agency means
an existing agency which is broadly
representative of public institutions of
higher education, nonprofit institutions
of higher education, public elementary
and secondary schools, nonprofit
elementary and secondary schools,
public vocational education institutions,
nonprofit vocational education
institutions, and the interesfs of
handicapped persons in a State or, if no
such agency exists, an agency which is
designated by the Governor of such
State which conforms to the
requirements of this definition.

Support office director means the
Director of the DOE field support office
with the responsibility for grant
administration or any official to whom
that function may be redelegated.

Technical assistance means: (1) The
conduct of specialized studies to
identify and specify energy savings or
energy cost savings that are likely to be
realized as a result of the modification
of maintenance and operating
procedures in a building, the acquisition
and installation of one or more specified
energy conservation measures in a
building, or both; and

(2) the planning or administration of
such specialized studies. For schools
and hospitals which are sligible to
receive grants to carry out energy
conservation measures, the term also
means the planning or administration of
specific remodeling, renovation, repair,
replacement, or insulation projects
related to the installation of energy
conservation or renewable resource
measures in a building.
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Technical assistance program update
means a brief revision to an existing
technical assistance program report
designed to provide current information
such as that relating to energy use,
equipment costs, and other data needed
to substantiate an application for an
energy conservation measure grant.
Such an update shall be limited to the
particular measures included in the
relatad grant application together with
any relevant data regarding interactions
or relationships to previously instelled
en conservation measures.

Unit of local government means the
government of a county, municipality,
parish, borough, or township which isa
unit of general purpose government
below the Stats (determined on the basis
of the same principles as ars used by the
Bureau of the Census for
statistical purposes) and the District of
Columbia. Such term also means the
recognized governing body of an Indian
tribe which governing body performs
substantial governmental functions and
includes libraries which serve all
residents of a political subdivision
below the State leval (such as a
community, district, or region)} free of
charge and which derive at least 40
percent of their opsrating funds from tax
revenues of a taxing authority below the
State level.

§455.3 Administration of granta.

Grants provided under this part shall
comply with applicable law, regulation,
or procedure including, without
limitation, the requirements of:

(a) The DOE Financial Assistance
Rules (10 CFR past 600 as amended)
ex{:ept as otherwise provided in this
rule;

(b) Execntive Order 12372 entitled
“Intergovernmental Review of Federal
Programs™ (48 FR 3130, January 24,
1983; 3 CFR, 1982 Comp., p. 197) and
the DOE regulation implementing this
Executive Order entitled
“Intergovernmental Review of
Department of Energy Programs and
Activities” (10 CFR part 1005);

(c) Office of Management and Budgst
Circular A-97 entitled “Rules and
Regulations Permitting Federal Agencies
to Provide Specified or Technical
Services to State and Local Units of
Government under title II of the Inter-
Governmental Coordination Act of
1968" available from the Office of
Management and Budget, Office of
Publication Services, 725 17th Street,
NW., Washington, DC 20503;

(d) DOE regulation entitled
"Nondiscrimination in Federally
Assisted Programs” (10 CFR part 1040)
which implements the following public
laws: Title VI of the Civil Rights Act of

1964; section 16 of the Federal Energy
Administration Act of 1974; section 401
of the Energy tion Act of
1974; title IX of the Education
Amendments of 1972; The Age
Discrimination Act of 1975; and section
504 of the Rehabilitation Act of 1973;
and

(e) Such other procedures applicable
to this part as DOE may from time to
time prescribe for the administration of
financial assistance.

§455.4 Recordkeeping.

Each State or other entity within a
State receiving finencial assisiance
under this part shall make and retain
records required and specified by the
DOE Financial Assistance Rules, 10 CFR
part 600, and this part.

§455.5 Suspension and tarmination of
grants.

Suspension and termination
procedures shall be es set forth in the
DOE Financial Assistance Rules, 10 CFR
part 600.

Subpart B—State Plan Development
and Approvel

§455.20 Contents of State Plan.

Each State shall develop and submit
to DOE a State Plan for technical
assistance programs and energy
conservation measures, including
renewable resource measures and, to the
extent appropriate, program assistance,
and/or marketing. The State Plan shall
include:

(a) A statement setting forth the
procedures by which the views of
eligible institutions or coordinating
agencies representing such institutions,
or both, were solicited and considered
during development of the State Plan
and eny amendment to a State Plan;

(b) The procedures the State will
follow to notify eligible institutions and
coordinating agencies of the content of
the approved State Plan or any
approved amendment to a State Plan;

c) The procedures the State will
follow to notify eligible institutions and
coordinating agencies of the availability
(each funding cycle) of funding under
this program and related funding
available from non-Federal sources to
fund technical assistance programs and
energy conservation measures
consistent with this part;

(d) The procedures for submittal of
grant applications to the State;

(s) The procedures to be used by the
State for evaluating and ranking
technical assistance and energy
conservation measure grant applications
pursuant to §455.130 and § 455.131,
including the weights assigned to each
criterion set forth in §§ 455.131 (c)(1),

(c)(2), (e)}3), (c)(4) and (c)(5). In
addition, the State shall determine the
order of priority given to fusl types that
include oil, natural gas, and electricity,
0 The procedures that the State will
wi
follow to insure that funds will be
allocated equitably among eligible
applicants within the State including
rocedures to insure that funds will not
allocated on the basis of size or type
of institution, but rather on the basis of
relative need, taking into account such
factors as cost, energy consumption, and
energy savings, in accordance with
§455.131;

(g) The procedurses that the States will
follow for identifying schools and
hospitals experiencing severe hardship
and for apportioning the funds that are
available for schools and hospitals in a
casa of severe hardship. Such policies
and procedures shall be in accordance
with §455.132;

(h) A statement setting forth the
extent to which, and by which methods,
the State will encourage utilization of
solar space heating, cooling and electric
systems, and solar water heating
systems;

(i) The procedures to assure that all
financial assistance under this part will
be expended in compliance with the
requirements of the State Plan, in
compliance with the requirements of
this part, and in coordination with other
State and Federal energy conservation
programs;

(j) If a State is eligible and elects to
use up to 100 percent of the funds
provided by DOE under this part for any
fiscal ysar for program and technical
assistance and/or up to 50 percent of
such funds for marketing:

(1) A description of each activity the
State proposes, including the
procedures for program operation,
monitoring, and evaluation;

(2) The level of funding to be used for
each program and the source of those
funds;

(3) The amount of the State’s allocated
funds that the State proposes to use for
each;

(4) A description of the non-Federal
financing mechanisms to be used to
fund energy conservation measures in
the State during the fiscal year;

(5) A dsscription of the evaluation/
selection criteria to be used by the State
in determining which institutions
receive funding for energy conservation
measures;

(8) The procedures for assuring that
all segments of the State's eligible
institutions, including religiously
affiliated institutions receive an
equitable share of the assistance :
provided both for program and technical
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assistance, marketing, and energy
conservation measures;

(7) A description of how the State will
track: the amount of total available
funds by source; the amount of funds
obligated against those funds; and any
limits on types of institutions eligible
for particular funding sources; and

(8) The procedures for assisting
institutions which initially receive
program, technical, or merketing
assistance (as part of the State's special
program(s)) in later participating in the
State's program(s) to provide energy
conservation measure funding;

(k) The requirements for an en
audit or an energy use evaluation, and
the requirements for fications for
auditors or persons who will conduct
energy use evaluations in the State;

(1) With regard to energy conservation
maintenance and operating procedures:

(1) The procedures to insure
implementation of energy conservation
maintenance and operating procedures
in those buildings for which financial
assistance is requested under this part;

(2) A provision that all maintenance
and operating procedure changes
recommended in an energy audit
pursuant to § 455.20(k), or in a technical
assistance report under § 455.62, or a
combination of these are implemented
as provided under this part; or

é) An assurance that the maintenance
and operating procedures will be
implemented in the future, or a
reasonable justification for not
implementing such procedures, as
appropriate;

m) The procedures to assure that
financial assistance under this part will
be used to supplement, and not to
supplant, Stats, local or other funds,
including at least;

(1) The screening of applicants for
eligibility for available State funds;

2) The identification of applicants
which are seeking or have obtained
private sector funds; and,

(3) Limiting or excluding (at the
option of the State) the availability of
financial assistance under this part for
funding particular measures for which
funding is being provided by other
sources in the State (such as utility
rebates) together with any requirements
for potential applicants to first seek
other sources of funding and document
the results of that attempt before seeking
financial assistance under this part and
8 description of the State’s plan to assist
potential applicants in identifying and
obtaining other sources of funding;

(n) The procedures for determining
that technical essistance programs
performed without the use of Federal

funds and_ used as the basis for energy
tonservation measure grant applications

have been performed in compliance
with the requirements of § 455.62, for
the purposes of satisfying the eligibility
requirements contained in
§455.71(a)(3);

(o) The State’s policy regarding
reasonable selection of energy
conservation measures for study in a
technical assistance program including
any restrictions based on category of
building or on groups of structures
where measures may, or may not, be
approgriate for all the structures and
any additionel State requirements for

the conduct of such a :

(p) The procedures g)r gutg
management, monitoring, an
evaluation of technical assistance
programs and energy conservation
measures receiving financial assistance
under this part. This includes any State
requirements for hospital certifications
from a State agency with descriptions of
the review procedures and coordination
process applicable in such cases. If there
is no school facilities agency in the
State, or if the existing agency does not
certify all types of schools, it also
includes any State requirements for an
alternative review and certification
process for schools;

(q) The circumstances under which
the State requires an updated technical
assistance program report to accompany
an application for an energy
conservation measure grant and the
scope and contents of such an update;

(r) A description of the State’s policies
for establishing and insuring
compliance with qualifications for
technical assistance analysts. Such
policies shall require that technical
assistance analysts be free from
financial interests which may conflict
with the proper performance of their
duties and have experience in energy
conservation and:

(1) Be a registered professional
engineer licensed under the regulatory
authority of the State;

(2) Be an architect-engineer team, the
Frincipal members of which are

icensed under the regulatory authority
of the State; or

(3) Be otherwise qualified in
accordance with such criteria as the
State may prescribe in its State Plan to
insure that individuals conducting
technical assistance programs possess
the appropriate training and experience
in building energy systems;

(s) The circumstances under which
the State will or will not consider
accepting applications for technical
assistance programs or energy
conservation measures which were
included in earlier approved grant
awards but which were not
implemented and for which no funds

were expended after the original grant
award;

(t) A statement setting forth:

(1) An estimate of energy savings
which may result from the modification
of maintenance and operating
procedures and installation of energy
conservation measures;

(2) A recommendation as to the types
of energy conservation measures
cox;sidersd appropriate within the State;
an .

(3) An estimate of the costs of carrying
out technical assistance and energy
conservation measure programs;

(u) For purposes of the technical
assistance program pursuant to § 455.62:
(1) A statement setting forth uniform

conversion factors to be used by all
grant applicants in the technical
assistance analysis for conversion of
fuels to Btu equivalents, For the
conversion of kilowatt hours to Btus, the
State may use 3,413, representing
consumption at the consumer’s end, or
11,600, representing consumption at the
producer’s end, or may assign 3,413 to
some types of energy conservation
measures and 11,600 to other types of
measures in which case the State shall
specify the conversion factor to be used
for each type of measure, providing a
rationale and citing the sources used in
making this decision, and the State shall
always apply the specified factor
consistently to all ECMs of a particular
type;

(2) A statement setting forth the cost-
effectiveness testing approach to be
used to evaluate energy conservation
measures pursuant to § 455.63, States
may select either the simple payback
approach or the life-cycle costing
approach. Only one approach may be
used for all technical assistance
programs in the State. If the State elects
to use the life-cycle costing approach, it
must specify, consistent with

§ 455.64(g), whether it will use DOE-
provided or its own energy cost
escalation rate or annual discount rats,
together with any other procedures
required to be used (in addition to those
specified in § 455.64); and

(3) A statement setting forth that 50
percent (or a higher percent) of total cost
savings (used in calculating cost
effectiveness pursuant to § 455.63(a)(1)
for simple payback, or § 455.64(c) for
life-cycle costing) must be from the cost
of the energy to be saved.

(v) For any coordinating agency, a
description of how it will operate
including but not limited to:

(1) Name and address;

(2) Type of institutions covered;

(3) Application processing
procedures;
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(4) Whether TA applications, ECM
applications, or both are covered;

5) Intended schedule for soliciting
and processing :Ppllcations;

(s)pAny special provisions for
religiously affiliated institutions;

(7) Nature of subagreement to be used
with institutions;

(8) Whether TA or ECM contractors
selected by the coordinating agency will
be offered incident to, or as a condition
in, subagreements; and

(9) Other significant policies and
procedures;

(w) If a State elects to allow credit
toward the cost share for an energy
conservation measure for the costs of
technical assistance programs, technical
assistance program updates, or energy
conservation measures previousl
incurred and wholly paid for with non-
Federal funds, the policies regarding
such credit, including any time limits
for the age of the earlier-funded work
being proposed for credit; and

(x) The limit to the Federal share to
be provided to applicants in the State if
a State elects to provide less than a 50
percent Federal share to its applicants
that do not qualify for severe hardship.

§455.21 Submission and approval of State
Pians and State Plan amendments.

(a) Proposed State Plans or Plan
amendments necessitated by a change in
regulations shall be submitted to DOE
within 90 days of the effective date of
this subpart or any amended
regulations. Upon request by a State,
and for good cause shown, DOE may
grant an extension of time.

(b) The Support Office Director shall,
within 60 days of receipt of a proposed
State Plan, review each plan and, if it is
reasonable and found to conform to the
requirements of this part, approve the
State Plan, If the Support Office Director
does not disapprove a State Plan within
the 60-day period, the State Plan will be
deemed to gava been approved.

(c) If the Support Oft?ce Director
determines that a proposed State Plan
fails to comply with the requirements of
this part or is not reasonable, DOE shall
return the plan to the State with a
statement setting forth the reasons for
disapproval.

(d) Except for State Plan amendments
covered by paragraph (a) of this section,
if a State wishes to deviate from its
approved State Plan, the State must
submit and obtain DOE approval of the
State Plan amendment.

(e) The Support Office Director shall,
within 60 days or less of receipt of a
proposed State Plan amendment review
each amendment and, if it is found to
conform to the requirements of this part,
approve the amendment. If the Support

Office Director determines that a
proposed State Plan amendment fails to
comply with the requirements of this
part, or is not reasonable, DOE shall
return the amendment to the State with
a statement setting forth the reasons for
disapproval.

Subpart C—Allocation of
Appropriations Among the States

§455.30 Allocation of funds.

(a) DOE will allocate aveailable funds
among the States for two purposes: to
award grants to schools, hospitals, units
of local government, and public care
institutions and coordinating agencies
representing them to implement
technical assistance and energy
conservation measures grant programs
and to award grants to eligible States for
administrative expenses, technical
assistance programs, program
assistance, and marketing expenses in
accordance with this part.

(b) DOE shall notify each Governor of
the total amount allocated for grants =
within the State for any grant program
cycle:

(1) For schools and hospitals, the
allocation amount shall be for technical
assistance programs, subject to any
limitation placed on technical
assistance, and energy conservation
measures;

(2) For States that are eligible
pursuant to § 455.91, up to 100 percent
of the funds allocated to the State by
DOE may be used for technical
assistance programs and/or for program
assistance and up to 50 percent of the
funds allocated to the State by DOE may
be used for marketing as defined in
§455.2; ;

(3) For States eligible under § 455.81,
a portion of the allocation may be used
for a grant to the State for administrative
expenses as described in § 455.120;

4) For unit of local government and
public care institutions, the allocation
amount shall be solely for technical
assistance p ms; and

(5) For coordinating agencies, the
allocation amount shall be for either
technical assistance programs subject to
any limitation placed on technical
assistance, or energy conservation
measures, or both depending on how
the coordinating agency elects to
operate.

(c) DOE shell notify each Governor of
the period for which funds allocated for
a grant program cycle will be made
available for grants within the State.

(d) Each State shall make available u
to 10 percent of its allocation for schools
and hospitals in each grant program
cycle to grovide financial assistance, not
to exceed a 90 percent Federal share, for

technical assistance programs and
energy conservation measures for
schools and hospitals determined to be
in a class of severe hardship. Such
determinations shall be made in
accordance with § 455.132,

§455.31 Allocation formulas.

(a) Financial assistance for conducting
technical assistance programs for units
of local government and public care
institutions shall be allocated among the
States by multiplying the sum available
by the allocation factor set forth in
paragraph (c) of this section.

(b) Financial assistance for
conducting technical assistance
programs and acquiring and installing
energy conservation measures,
including renewable resource measures,
for schools and hospitals, shall be
allocated among the States bly
multiplying the sum available by the
allocation factor set forth in paragraph
(c) of this section.

(c) The allocation factor (K) sha!l be
determined by the formula:

0.07 (Sfc)
K= +0.1

N (Nic)

5 (SP)(SC)
(NPC)

where, as determined by DOE:

(1) Sfc is the projected average retail
cost per million Btu’s of energy
consumed within the region in which
the State is located as contained in
current regional energy cost projections
obtained from DOE,

(2) Nfc is the summation of the Sfc
numerators for all States;

(3) N is the total number of eligible
States;

(4) SP is the population of the State;

(5) SC is the sum of the State’s heating
and cooling degree days; and

(6) NPC is the summation of the
(SP)(SC) numerators for all States.

(d) Except for the District of
Columbia, Puerto Rico, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands, and the U.S.
Virgin Islands, no allocation available to
any State may be less than 0.5 percent
of all amounts allocated in any grant
program cycle. No State will be
allocated more than 10 percent of the
funds allocated in any grant program

cycle.

§455.32 Reallocation of funds.

(a) If a State Plan has not been
approved and implemented by a State
by the close of the period for which
allocated funds are available as set forth
in the notice issued by DOE pursuant to
§ 455.30(c), funds allocated to that State
for technical assistance and energy
conservation measures will be
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reallocated among all States for the next

-ant program le, if available.
B ) Buie bt hawibaes allacatod

to States in a t pr cycle but
which have n%?lx:een ggrl;mw to
eligible State, school, or hospital grant
applicants by the end of that cycle shall
be reallocated by DOE among all States
in the next t program 8.

(c) Fundss\?l?icﬁ bacomecislailable due
to deobligations resulting from funds
returned by grantees due to cost
underruns or scope-of-work reductions
on completed projects shall be
reallocated by DOE amonglall States in
the next t program cycle.

(d) Fuﬁ? which become available
because of declined grants to schools
and hospitals within a State may be
reobligated to other eligible applicants
in the State until the December 31
following the close of the cycle for
which the funds were allocated to the
State. Such funds which have not been
reobligated by that deadline shall be
reallocated by DOE among lall States in
the next t program cycle.

() Fungégnw 'chgrbecocrze available
because of declined or decbligated
financial assistance provided through
coordinating agencies to schools and
hospitals within a State may be
reobligated to other eligible applicants
in the State until the December 31
following the close of the cycle for
which the funds were allocated to the
coordinating agency. Such funds which
have not been reobligated by that
deadline shall be reallocated by DOE
among all States in the next grant
program cycle.

(f) Funds granted to States for
technical assistance, program assistance,
and marketing pursuant to § 455.144 are
subject to reallocation by DOE among all
the States in the next program cycle if
such funds are riot committed by the
State to their intended purposes by
means of grants, contracts, or other
legally binding obligations, or redirected
to schools and hospitals grant
applications pursuant to § 455.144(d),
by the December 31 following the close
of the cycle for which the funds were
allocated to the State.

Subpart D—Preliminary Energy Audit
and Energy Audit Grants [Reserved]

Subpart E—Technical Assistance
Programs for Schools, Hospitals, Units
of Local Government, and Public Care
Institutions

§455.60 Purposs.

This subpart specifies what
Constitutes a technical assistance
program eligible for financial assistance
under this part and sets forth the

eligibility criteria for schools, hospitals,
units of local government, and public
care institutions to receive grants for
technical assistance to be performed in
buildings owned by such institutions.

§455.61 Eligibllity.

To be eligible to receive financial
assistance for a technical assistance
P , an applicant must:

(a) Be a school, hospital, unit of local
government, public care institution, or
coordinating agency representing them
except that cial assistance for units
of local government and public care
institutions will be provided only for
buildings which are owned and
primarily occupied by offices or
agencies of a unit of local government
or public care institution and which are
not intended for seasonal use and not
utilized primarily as a school or hospital
eligible for assistance under this

program;

(b) Be located in a Stete which has an
approved State Plan as described in
subpart B of this part;

(c) Have conducted an energy audit or
an energy use evaluation required
pursuant to § 455.20(k) and adequate to
estimate energy conservation potential
for the building for which financial
assistance is to be requested, subsequent
to the most recent construction,
reconfiguration, or utilization change
which significantly modified energy use
within the building;

(d) If an energy audit has been
performed, give assurance that it has
implemented all energy conservation
maintenance and operating procedures
required pursuant to § 455.20(k) or
provide a written justification for not
implementing them pursuant to
§ 455.20(1)(3); and

(e) Submit an application in
accordance with the provisions of this
part and the approved State Plan,

§455.62 Contents of a technical
assistance program.

{a) The purpose of a technical
assistance program is to provide a report
based on an on-site analysis of the
building which meets the requirements
of this section and the State's
procedures for implementing this
section.

(b) A technical assistance pr
shall be designed to identify an
document energy conservation
maintenance and operating procedure
changes and energy conservation
measures in sufficient detail to support
possible application for an energy
conservation measure grant and to
provide reviewers and decision makers
handling such applications sufficient
information upon which to base a

am

judgment as to their reasonableness and
a decision whether to pursue any or all
of the recommended improvements.

(c) A technical assistance program
shall be conducted by a technical
assistance analyst who has the
qualifications established in the State
Plan in accordance with §455.20(r).

(d) At the conclusion of a technical
assistance program, the technical
assistance analyst shall prepare a report
which shall include:

(1) A description of building
characteristics and energy data
including:

(i) The results of the energy audit or
energy use evaluation of the building
together with a statement as to the
accuracy and completeness of the
energy audit or energy use evaluation
data and recommendations;

(ii) The operation characteristics of
energy-using systems; and

(i;ig) The estimated remaining useful
life of the building;

(2) An analysis of the estimated
energy consumption of the building, by
fuel type in total Btus and Btu/sq.ft./yr.,
using conversion factors prescribed by
the State in the State Plan, at optimum
efficiency (assuming implementation of
all energy conservation maintenance
and operating procedures);

(3) A description and analysis of all
identified energy conservation
maintenance and operating procedure
changss, if any, and energy conservation
measures selected in accordance with
the State Plan, including renewable
resource measures, setting forth:

(i) A description of sach energy
conservation maintenance and operating
procedure change and an estimate of the
costs of adopting such energy
conservation maintenance and operating
procedure changes;

(ii) An estimate of the cost of design,
acquisition and installation of each
energy conservation measure,
discussing pertinent assumptions as
necessary;

(iii) Estimated useful life of each
energy conservation measure;

(iv) An estimate of any increases or
decreases in maintenance and operating
costs that would result from each
conservation measure, if relevant to the
cost effectiveness test applicable under
this part;

(vfgn estimate of any significant
salvage value or disposal cost of each
energy conservation measure at the end
of its useful life if relevant to the cost
effectiveness test appliceble under this
art;
. (vi) An estimate, supported by all data
and assumptions used in arriving at the
estimate, of the annual energy savings,
the annual cost of energy to be saved,
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and total annual cost savings using
current energy prices including demand
charges expected from each energy
conservation maintenance and operating
procedure change and the acquisition
and installation of each energy
conservation measure. In calculating the
potential annual energy savings, annual
cost of energy to be saved, or total
annual cost savings of each energy
conservation measure, including
renewable resource measures, the
technical assistance analyst shall:

(A) Assume that all energy savings
obtained from energy conservation
maintenance and operajing procedures
have been realized;

(B) Calculate the total annual energy
savings, annual cost of energy to be
saved, and total annual cost savings, by
fuel type, expected to result from the
acquisition and installation of the
energy conservation measures, taking
into account the interaction among the
various measures;

(C) Calculate that portion of the total
annual energy savings, annual cost of
energy to be saved, and total annual cost
savings, as determined in paragraph
(d)(3)(vi)(B) of this section, attributable
to each individual energy conservation
measure; and

(D) Consider climate and other
variables;

(vii) An analysis of the cost
effectiveness of each energy
conservation measure consistent with
§455.63 and, if applicable, § 455.64 of
this part; ,

(viii) The estimated cost of the
measure, which shall be the total cost
for design and other professional service
(excluding the cost of a technical
assistance program), if any, and
acquisition and installation costs. If
required by the State in its State Plan,
or if requested by the applicant, the
technical assistance report shall provide
a life-cycle cost analysis which is
consistent with § 455.64 and states the
discount and energy cost escalation
rates that were used;

(ix) The simple payback period of
each energy conservation measure,
calculated pursuant to § 455.63(a);

(4) Energy use and cost data, actual or
estimated, for each fuel type used for
the prior 12-month period, by month, if
possible;

(5) Documentation of demand charges
paid by the institution for the prior 12-
month period, by month if possible,
when demand charges are included in
current energy prices or when the
technical assistance report recommends
an energy conservation measure that
shifts energy usage to periods of lower
demand and cost; and

(6) A signed and dated certification
that the technical assistance program
has been conducted in accordance with
the requirements of this section and that
the data presented is accurate to the best
of the technical assistance analyst's
knowledge.

§455.63 Cost-effectiveness testing.

(a) This paragraph applies to
calculation of g: simple payback
period of energy conservation measures.

(1) The simple payback period of each
energy conservation measure (except
measures to shift demand, or renewable
resource measures) shall be calculated,
taking into account the interactions
among the various measures, by
dividing the estimated total cost of the
measure, as determined pursuant to
§ 455.62(d)(3)(ii), by the estimated
annual cost savings accruing from the
measure (adjusted for demand charges),
as determined pursuant to
§ 455.62(d)(3)(vi), provided that:

(i) At least 50 percent of the annual
cost savings used in this calculation
shall be from the cost of the energy to
be saved or a higher percent if required
by a State in its State Plan pursuant to
§455.20(u)(3); and

(ii) No more than 50 percent of the
annual cost savings used in this
calculation shall be from other cost
savings, such as those resulting from
energy conservation maintenance and
operating procedures related to
particular energy conservation
measures, or from changes in type of
fuel used, or a lower percent if required
by a State in its State Plan pursuant to
§455.20(u)(3).

(2) The simple payback period of each
renewable resource energy conservation
measure shall be calculated, taking into
account the interactions among the
various measures, by dividing the
estimated total cost of the measure, as
determined pursuant to
§455.62(d)(3)(ii), by the estimated
annual cost savings accruing from the
measure taking into account at least the
annual cost of the non-renewable fuels
displaced less the annual cost of the
renewable fuel, if any, and the annual
cost of any backup non-renewable fuel
needed to operate the system, adjusted
for demand charges, as determined
pursuant to § 455.62(d)(3)(vi).

(3) The simple payback period of each
energy conservation measure designed
to shift demand to a period of lower
demand and lower cost shall be
calculated, taking into account the
interactions among the various
measures, by dividing the estimated
total cost of the measure, as determined
pursuant to §455.62(d)(3)(ii), by the
estimated annual cost savings accruing

from the measure taking into account at
least the annual cost of the energy used
before the measure is installed less the
estimated annual cost of the energy to
be used after the measure is installed,
adjusted for demand charges, as
determined pursuant to
§455.62(d)(3)(vi).

(b) This paragraph applies, in
addition to paragraph (a) of this section,
if the State plan requires the cost
effectiveness of an energy conservation
measure to be determined by life-cycle
cost analysis or if the applicant requests
such an analysis.

(1) A life-cycle cost analysis, showing
a savings-to-investment ratio greater
than or equal to one over the useful life
of the energy conservation measure or
15 years, whichever is less, shall be
conducted in accordance with the
requirements set forth in the State Plan
pursuant to §§ 455.20(u)(2), 455.20(u)(3)
and § 455.64.

(2) The resulting savings-to-
investment ratio shall be used for the
purpose of ranking applications.

§455.64 Life-cycle cost methodology.

(a) The life-cycle cost methodology
under § 455.63(b) of this partis a
systematic comparison of the relevant
significant cost savings and costs
associated with an energy conservation
measure over its expected useful life, or
other appropriate study period with
future cost savings and costs discounted
to present value. The format for
displaying life-cycle costs shall be a
savings-to-investment ratio.

(b) An energy conservation measure
must be cost effective, and its savings-
to-investment ratio must be greater than
or equal to one no earlier than the end
of the second year of the study period.

(c) A savings-to-investment ratio is
the ratio of the present value of net cost
savings attributable to an energy
conservation measure to the present
value of the net increase in investment,
maintenance and operating, and
replacement costs less salvage value or
disposal cost attributable to that
measure over a study period.

(d) Except for energy conservation
measures to shift demand or to use
renewable energy resources, the
numerator of the savings-to-investment
ratio shall include net cost savings,
appropriately discounted and adjusted
for energy cost escalation consistent
with paragraph (g) of this section,
subject to the limitation that the cost of
the energy to be saved shall constitute
at least 50 percent of the net cost
savings unless the State specifies a
higher percent in its State plan pursuant
to §455.20(u)(3).
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(e) With respect to energy
conservation measures to shift demand
or to use renewable energy resources,
the numerator of the savings-to-
investment ratio shall be net cost
savings appropriately discounted and
adjusted for energy cost escalation
consistent with paragraph (g) of this
section.

() The study period for a life-cycle
cost analysis, which may not exceed 15
years, shall be the useful life of the
energy conservation measure or of the
energy conservation measure with the
longest life (for purposes of ranking
buildings with multiple energy
conservation measures).

(g) The discount rate must equal or
exceed the discount rate annually
provided by DOE under 10 CFR part
436. The energy cost escalation rates
must not exceed those annually
provided by DOE under 10 CFR part
436.

(h) Investment costs may be assumed
to be a lump sum occurring at the
beginning of the base year, or to the
extent that there are future investment
costs, discounted to present value.

(i) The cost of energy and
maintenance and operating costs may be
assumed to begin to accrue at the
beginning of the base year or when they
are actually projected to occur.

(j) It may be assumed that costs occur
in a lump sum at any time within the
year in which they are incurred.

’

Subpart F—Energy Conservation
Measures for Schools and Hospltals

§455.70 Purpose.

This subpart sets forth the eligibility
criteria for schools and hospitals to
receive grants for energy conservation
measures, including renewable resource
measures, and the elements of an energy
conservation measure program.

§455.71 Eligibility.

(8) To be eligible to receive financial
assistance for an energy conservation
measure, including renewable resource
measures, an applicant must:

(1) Be a school, hospital, or
coordinating agency representing them
as defined in § 455.2;

(2) Be located in a State which has an
approved State Plan as described in
subpart B of this part;

(3) Have completed a technical
assistance program consistent with
§455.62, as determined by the State in
accordance with the State Plan, for the
building for which financial assistance
is to be requested subsequent to the
most recent construction,
reconfiguration, or utilization change to
the building which significantly

modified energy use within the
building;

(4) Have completed an updated
technical assistance program if required
in the State Plan as specified in
§455.20(q);

(5) Have implemented all energy
conservation maintenance and operating
procedures which are identified as the
result of a technical assistance program
or have provided pursuant to the State

lan a satisfactory written justification

or not implementing any specific
maintenance and operating procedures
so identified;

(6) Have met any requirements set
forth in the State Plan pursuant to
§ 455.20(m) regarding the avoidance of
supplanting other funds in the financing
of energy conservation measures under
this part;

(7FHave no plan or intention at the
time of application to close or otherwise
dispose of the building for which
financial assistance is to be requested
within the simple payback period or
useful life (depending on the State’s
requirement for determining cost
effectiveness) of any energy
conservation measure recommended for
that building; and

(8) Submit an application in
accordance with the provisions of this
part and the approved State Plan;

(b) To be eligible for financial
assistance:

(1) In States where simple payback
has been selected as the cost-
effectiveness test pursuant to
§ 455.20(u)(2), the simple payback
period of each energy conservation
measure for which financial assistance
is requested shall not be less than 2
years nor greater than 10 years, and the
estimated useful life of the measure
shall be greater than its simple payback
period; or

(2) In States where life-cycle costing
has been selected as the cost-
effectiveness test pursuant to
§ 455.20(u)(2), the savings-to-investment
ratio of each energy conservation
measure must be greater than or equal
to one under § 455.63(b)(1), over a
period for analysis which does not
exceed 15 years, and the useful life of
the energy conservation measure must
be at least 2 years.

(c) Leased equipment is not eligible
for financial assistance under this part.
Equipment which becomes the property
of the grantee at the conclusion of a
long-term purchase agreement without
any additional payment is eligible.

§455.72 Scope of the grant.

Financial assistance awarded under
this subpart may be expended for the
design (excluding design costs funded

under the technical assistance program),
acquisition, and installation of energy
conservation measures to reduce energy
consumption or measures to allow the
use of renewable resources in schools
and hospitals or to shift energy usage to
periods of low demand and cost. Such
measures include, but are not
necessarily limited to, those included in
the definition of “‘energy conservation
measure” in § 455.2,

Subpart G—State Administrative
Expenses

§455.80 Purpose.

This subpart describes what
constitutes a State administrative
expense that may receive financial
assistance under this part and sets forth
the eligibility criteria for States to
receive grants for administrative
expenses.

§455.81 Eligibility.

To be eligible to receive financial
assistance for administrative expenses, a
State must:

(a) Have in place a State Plan
approved by DOE pursuant to § 455.21
and

(b) Be operating a program to provide
technical assistance and energy
conservation measure grants, or
technical assistance, program assistance,
and marketing (where energy
conservation measures are funded non-
Federally) to eligible institutions
pursuant to this part.

§455.82 Scope of the grant.

A State’s administrative expenses
shall be limited to those directly related
to administration of technical assistance
programs, program assistance and
marketing programs, and energy
conservation measures including costs
associated with:

(a) Personnel whose time is expended
directly in support of such
administration;

(b) Supplies and services expended
directly in support of such
administration;

(c) Equipment purchased or acquired
solely for and utilized directly in
support of such administration, subject
to 10 CFR 600.436;

(d) Printing, directly in support of
such administration; and

(e) Travel, directly related to such
administration.

Subpart H—State Grants for Technical
Assistance, Program Assistance, and
Marketing

§455.90 Purpose.
This subpart describes what
constitutes a State program for technical
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assistance, program assistance, and
marketing that may receive financial
assistance under this part and sets forth
the eligibility criteria for States to
receive grants for technical assistance,
program assistance, and marketing,

§455.91 Eligibliity.

To be eligible to receive financial
assistance for technical assistance,
program assistance, and marketing, a
State must:

(a) Have in place a State Plan
approved by DOE which includes a
description of the State's program or
programs to provide technical
assistance, program assistance, and
marketing, pursuant to § 455.20(j)(1);

(b) Have established a program
consistent with this part to fund, from
non-Federal sources, energy
conservation measures for eligible
institutions; and

(c) Provide to DOE a certification
pursuant to § 455.122,

§455.92 State technical assistance
awards.

Technical assistance awards by States
under this subpart are subject to all
requirements of this part which apply to
DOE-awarded technical assistance

rogram grants except that States:
s mmg':gt mquire% to award the
funds in grant instruments;

(b) May award the funds throughout
the fiscal year subject 1o § 455.144(a)(3);
and

(c) Are not required to rank
applications under § 455.131(b) of this
part.

Subpart I—Cost Sharing

§455.100 Limits to Federal share.

Amounts made available under this
part, together with any other amounts
made available from other Federal
sources, may not be used to pay more”
than 50 percent of the costs of technical
assistance programs and energy
conservation measures unless the
grantee qualifies for the exceptions
specified in §§ 455.141(a), 455.142(a),
455.142(b), or for severe hardship
assistance specified in § 455.142(c). In
cases of severe hardship, the Federal
share of the cost cannot exceed 90
percent.

§455.101 Borrowing the non-Federal share/
title to equipment.

The non-Federal share of the costs of
acquiring and installing energy
conservation measures may be provided
by using financing or other forms of
borrowed funds, such as those provided
by loans and performance contracts,
even if such financing does not provide
for the grantee to receive clear title to

the equipment being financed until after
the grant is closed out. However,
grantees in such cases must otherwise
meet all the requirements of this part,
and financing and loen agreements and
performance contracts under this
section are subject to the requirements
of 10 CFR Part 600 and the certification
requirements under § 455.111(e).
Grantees must receive clear title to the
equipment when the loan is paid off.

§455.102 Energy conservation measure
cost-share credit.

To the extent a State provides in its
State Plan, DOE may wgolly or partially
credit the costs of the following, with
respect to a building, toward the
required cost-share for an ene
conservation measure grant in that
building:

(a) A non-Federally funded technical
assislance program;

(b) A non-Federally funded technical
assistance program update to comply
with § 455.20(q); and

(c) The non-Federally funded
implementation of one or more ene
conservation measures, which complies
with the eligibility criteria set forth in
§455.71.

§455.103 Requirements for applications
for credit.

(a) If a State has provided for credit
in its State Plan pursuant to § 455.20(w),
applications for credit will be
considered only when the technical
assistance programs or updates and the
energy conservation measure projects
for which credit is sought meet the
applicable program requirements, such
as those specified in § 455.61, § 455.62,
§ 455.71, and the relevant sections of 10
CFR part 600, except that the project
need not comply with the Davis-Bacon
Act regarding labor standards or wage
rates.

(b) Credit for energy conservation
measures will be considered only when
supported by a technical assistance
analysis that meets the requirements of
§455.62 and that was performed prior to
the installation of the energy
conservation measures.

§455.104 Rebates from utilitles and other
entities.

(a) Grantees which receive rebates or
other monetary considerations from
utilities or other entities for installing
the energy conservation measures
funded by a grant under this part may
use such funds to meet their cost-
sharing obligations pursuant to
§455.100.

(b) Where the rebate or monetary
consideration does not exceed the non-
Federal share of the cost of the measures
applied for in a grant application,

grantees are not required to deduct the
amount of the rebate or

consideration from the cost of the
measures, and DOE does not consider
such rebates or mon considerations
to be program income which would
have to be remitted to DOE upon receipt
by the grantee.

(c) Where the rebate or monetary
consideration does exceed the non-
Federal share of the cost of the measures
applied for in a grant application,
grantees may use the excess to fund
additional measures if such measures
have been recommended in the
technical assistance report. If it is not
possible to use the excess funding in
this way, the grantee must reduce the
cost—and DOE will reduce the Federal
share—by the amount of the excess
above the non-Federal share.

Subpart J—Applicant
Responsibllities—Grants to
Institutions and Coordinating Agenciles

§455.110 Grant spplication submittals for
technical assistance and energy
consservation measures.

(a) Each eligible applicant desiring to
receive financial assistance (either from
DOE directly, through a State serving as
a coordinating agency, or through
another organization serving as a
coordinating agency) shall file an
application in accordance with the
provisions of this subpart and the
approved State Plan of the State in
which such building is located. The
application, which may be amended in
accordance with applicable State
procedures at any time prior to the
State's final determination therson,
shall be filed with the State energy
agency designated in the State Plan.
Coordinating agencies shall file a single
application with DOE which includes
all of the information required below for
each building for which assistance has
been requested and to which is attached
a copy of each application from each
building owner.

(b) Applications from schools,
hospitals, units of local government,
public care institutions, and
coordinating agencies for financial
assistance for technical assistance
programs shall include the certifications
contained in § 455.111 and:

(1) The applicant’s name and mailing
address;

(2) The energy audit or energy use
evaluation required by the State _
pursuant to § 455.20(k).for each building
for which financial assistance is
requested;

3) A project budget, by building,
which stipulates the intended use of all
Federal and non-Federal funds,
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including in-kind contributions (valued
in accordance with the guidelines in 10
CFR part 600), to be used to meet the
cost-sharing requirements described in
subpart I of this part;

(4) A brief description, by building, of
the proposed technical assistance
program, including a schedule, with
appropriate milestone dates, for
completing the technical assistance
program;

(5) Additional information required
by the applicable State Plan and any
other information which the applicant
desires to have considered, such as
information to support an application
from a school or hospital for financial
assistance in excess of the 50 percent
Federal share on the basis of severe
hardship or an application which
proposes the use of Federal funds, paid
under and authorized by another
Federal agreement to meet cost sharing
requirements,

(c) Applications from schools and
hospitals and coordinating agencies for
financial assistance for energy
conservation measures, including
renewable resource measures, shall
include the certifications contained in
§455.111 and:

(1) The applicant's name and mailing
address;

(2) A description of each building for
which financial assistance is requested
sufficient to determine the building’s
eligibility, ownership, use, and size in
gross square feet;

(3) A project budget, by measure or
building, as provided in the State Plan
which stipulates the intended use of all
Federal and non-Federal funds end
identifies the sources and amounts of
non-Federal funds, including in-kind
contributions (valued in accordance
with the guidelines in 10 CFR part 600)
to be used to meet the cost-sharing
requirements described in subpart I of
this part;

(4) A schedule, including appropriate
milestone dates, for the completion of
the design, acquisition, and installation
of the proposed energy conservation
measures for each building;

(5) For each energy conservation
measure proposed for funding, the
projected cost, the projected simple
payback period, and if appropriate, the
hfe_-cycle cost savings-to-investment -
ratio calculated under § 455.64.
Applications with more than one ene
conservation measure per building shall
include projected costs and paybacks,
and if appropriate, the savings-to-
investment ratios for each measure and
lhf" average simple payback period or
°l‘l6mll savings-to-investment ratio for
8ll measures proposed for the building;

-

(8) The report of the technical
assistance analyst (unless waived by
DOE because the report is already in its
possession). This report must have been
completed since the most recent
construction, reconfiguration, or
utilization change to the building which
significantly modified energy use, for
each building;

(7) An update of the technical
assistance program report if required by
the State in its State Plan and as
specified in § 455.20(q);

(8) If the applicant is aware of any
adverse environmental impact which
may arise from adoption of any energy
conservation measure, an analysis of
that impact and the applicant's plan to
minimize or avoid such impact; and

(9) Additional information required
by the applicable State Plan, and any
additional information which the
applicant desires to have considered,
such as information to support an
application for financial assistance in
excess of the non-Federal share set forth
in the State plan on the basis of severe
hardship, or an application which
proposes the use of Federal funds paid
under and authorized by another
Federal agreement to meet cost sharing
requirements.

§455.111 Applicant certifications for
technical asslstance and energy
conservation measure grants to institutions
and-coordinating agencles.

Applications for financial assistance
for technical assistance programs and
energy conservation measures,
including renewable resource measures,
shall include certification that the
applicant:

a) Is eligible under § 455.61 for
technical assistance or § 455.71 for
energy conservation measures;

(b) Has satisfied the requirements set
forth in § 455.110;

(c) For applications for technical
assistance, has implemented all energy
conservation maintenance and operating
procedures recommended in the energy
audit pursuant to § 455.20(k), if done,
and for applications for energy
conservation measures, those
recommended in the report obtained
under a technical assistance program
pursuant to § 455.62. If any such
procedure has not been implemented,
the application shall contain a
satisfactory written justification
consistent with the State plan for not
implementing that procedure;

(d) Will obtain from the technical
assistance analyst, before the analyst
performs any work in connection with
a technical assistance program or energy
conservation measure, a signed
statement certifying that the technical

assistance analyst has no conflicting
financial interest and is otherwise
qualified to perform the duties of
technical assistance analyst in
accordance with the standards and
criteria established in the approved
State Plan;

(e) When using borrowed funds for
the non-Federal share of an energy
conservation project where a lien is

laced by the lender on equipment
g.mded under the grant, will obtain
clauses in the financing contract:

(1) Stating the percent of DOE interest
in the equipment (i.e., the percent of the
total cost provided by the grant); and

(2) Requiring lender notification, with
certified return receipt requested, to the
applicable Support Office Director of
the filing of a lawsuit seeking a remedy
for a default; and

(f) Will comply with all reporting
requirements contained in § 455.113.

§455.112 Davis-Bacon wage rate
requirement.

When an energy conservation
measure or group of measures in a
building, funded under this part, has a
total estimated cost for acquisition and
installation of more than $5,000, any
construction contract or subcontract in
excess of $2,000, using any grant funds
awarded under this part must include:

(a) Those contract labor standards
provisions set forth in 29 CFR 5.5 and

(b) A provision for payment of
laborers and mechanics at the minimum
wage rates determined by the Secretary
of Labor in accordance with the Davis-
Bacon Act (40 U.S.C. 276a) as set forth
in 29 CFR part 1,

§455.113 Grantee records and reports for
technical assistance and energy
conservation measure grants to institutions
and coordinating agencies.

(a) Each unit of local government or
public care institution which receives a
grant for a technical assistance program
and each school, hospital, and
coordinating agency which receives a
grant for a technical assistance program
or an energy conservation measure,
including renewable resource measures,
shall keep all the records required by
§455.4 in accordance with this part and
the DOE Financial Assistance Rules.

(b) Each grantee shall submit reports
as follows:

(1) For technical assistance programs,
two copies of a final report of the
analysis completed on each building for
which financial assistance was provided
shall be submitted, either both to the
State energy agency, or one to the State
energy agency, and one to DOE as
agreed upon between the State and the
DOE Support Office no later than 90
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days following completion of the
analysis. These reports shall contain:

(i) The report submitted to the
institution by the technical assistance
analyst, and

(ii) The institution’s plan to
implement energy conservation
maintenance and operating procedures;

(2) For energy conservation measure
projects:

(i) Semi-annual progress reports. Two
copies shall be submitted, either both to
the State energy agency or one 1o the
State energy agency and one to DOE, as
agreed upon between the State and the
DOE Support Office, no later than the
end of July (for the period January 1
through June 30), and January (for the
period July 1 through December 31) and
shall detail and discuss milestones
accomplished, those not accomplished,
status of in-progress activities, and
remedial actions if needed to achieve
project objectives, Reports of
coordinating agency grantees shall
include financial assistance which an
institution declines or does not use as
a result of a change in scope. A final
report may be submitted in lisu of the
last semi-annual report if it satisfies the
semi-annual progress report and final
report designated time frames;

Fii) A final report. Two copies shall be
submitted, either both to the State
energy agency or one to the State energy
agency and one to DOE, as agresd upon
between the State and the DOE Support
Office, within 90 days of the comp?etion
of the praject and shall list and describe
the energy conservation measures
acquired and installed, contain a final
actual cost and a final estimated simple
payback period for each measure and
the project as a whole, or a final savings-
to-investment ratio for sach measure
and the project as a whole (depending
on the State requirement), and include
a siatement that the completed energy
conservation measures conform to the
approved grant application;

Eii) Annual energy use reports from a
representative sample to be selected by
the State which will reflect the grantea's
actual post-retrofit energy use
experiences for 3 years after project
completion, Two copies of these reports
shall be submitted, either both to the
State energy agency or one to the State
energy agency and one to DOE, as
agreed upon between the State and the
DOE Support Office within 60 days after
the end of each 12-month period
covered in the reports and shall identify
each building and provide data on
energy use for that building for the
relevant 12-month period. To the extent
feasible, energy consumption data in
each annual report should be the
monthly usage data by fuel or energy

type, and the reports should include
brief descriptions of any changes in
building usage, equipment, or structure
occurring during the reporting period.

(3) Each copy of any technical
assistance or energy conservation
measure report shall be accompanied by
a financial status report completed in
accordance with the documents listed in
§455.3;

(4) In cases where both copies of the
grantee technical assistance, energy
conservation measure, and financial
status reports are submitted to the State,
as agreed upon between the State and
the DOE Support Office, the State shall
in turn submit copies to DOE on a
mutually agreed-upon schedule; and

(5) Such other information as DOE
may from time to time request.

Subpart K-—Applicant
Responsibilities—Grants to States

§455.120 Grant applications for State
administrative expenses.

Each State desiring to receive grants
to help defray State administrative
expenses shall file an application in
accordance with the provisions of this
section.

(a) Where a State is operating a
program solely to provide grants to
schools and hospitals, the maximum
amount of administrative expenses the
State may apply for is $50,000 or 5
percent of the Federal share of its
schools and hospitals grant awards,
whichever is greater.,

(1) At any time after notice by DOE of
the amounts allocated to each State for
a grant program cycle, each State may
apply to DOE for an amount for
administrative expenses not exceeding
$50,000.

(2) After making a submittal to DOE
as required under §455.133, sach State
may apply for a further t not
exceeding 5 percent of the total Federal
share of all grant awards for technical
assistance and energy conservation
measures within the State, less the
$50,000 provided for in paragraph (a)(l)
of this section if that was previously
awarded to the State for administrative
expenses in the same grant program
cycle.

(b) Where a State is eligible and elects
to apply to use its appropriated
allocation for grants for technical
assistance, program assistance, and/or
marketing pursuant to § 455,121, the
maximum emount of administrative
expenses the State may apply for is
$50,000 or 5 percent of the total amount
obligated or legally committed to
eligible recipients in the State pursuant
to the State’s program under this part,
whichever is greater.

(1) At any time after notice by DOE of
amounts allocated to each State for a
grant program cycle, each State may
apply to DOE for an amount for
administrative expenses not exceeding
$50,000.

(2) Once the total amount obligated or
legally committed to the program in the
cycle is known, a State may
subsequently apply for a further grant,
not exceeding 5 percent of the total
amount (less the $50,000 provided for in
paragraph (b)(1) of this section if that
was previously awarded to the State for
administrative expenses in the same
fiscal year) obligated or legally
committed to eligible recipients in the
State during the fiscal year for technical
assistance, program assistance, and
marketing, and for energy conservation
measures which are funded with non-
Federal funds but which meet the
certification and other requirements of
this part for such energy conservation
measures,

(3) The aggregate amount applied for
to cover State administrative expenses,
technical assistance, program assistance,
and marketing cannot exceed the State's
allocation for the fiscal year.

(c) In the event that a State cannot, or
decides not to use the amount available
to it for an administrative grant under
this section for administrative purposes,
these funds may, at the discretion of the
State, be used for technical assistance
and energy conservation measure grants
to eligible institutions within that State
in accordance with this part.

(d) Applications for financial
assistance to defray State administrative
expenses shall include;

1) The name and address of the
person designated by the State to be
responsible for the State’s functions
under this part;

(2) An identification of intended use
of all Federal and non-Federal funds to
be used for the State administrative
expenses listed in § 455.82; and

ES Any other information required by
DOE.

§455.121 Grant applications for State
technical assistance, program ssslatance,
and marketing programs.

{a) A State may apply for up to 160
percent of the amount allocated to it for
a grant program cycle to fund
administrative expenses under
§455.120 and technical assistance and
program assistance programs, or for up
to 50 percent of the amount allocated to
it for a grant program cycle to fund
marketing programs provided that:

(1) The State has established a
program to fund technical assistance,
program assistance, or marketing
programs, and has described its program
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or programsin its State.Plan, s
specified in § 455.20(j);

(2) The State has.e program or
programs established consistent with
this part of that fund, frommon-Federal
sources, snergy censaervationimeasures
eligible underithis part;

(3) Not.more than 15 percent of the
aggregate-amount of Federal and non-
Federal funds l;lgny committed.or
chligatad to:eligible recipients in.the
State to provide program assistance,
marketing and technical assistance
programs, implement energy
conservation measurses.consistent with
this part, and.otherwise.carry out a
program pursuant to this part for the
fiscal year.concerned are expended for
program assistance, technical assistance
and marketing costs for such program;

(4) The energy conservation measures
funded from nen‘Federal sourcesrunder
this section would be sligible for
funding under § 455.71;.:and

(5) The institutions undertaking the
non-Federally funded energy
conservation measures do.so:in
accordance with all applicable Federal,
State, and local laws .and regulations
with particular-attention paidto
applicable Federal and State mon-
discrimination Jaws and regulations.

(b) Applicationsfor financial
assistance to.defray State technical
assistance, program assistance, or
marketing expenses shall include:

(1) The name and address.of the
person designated by the.State to be
responsible for the State’s functions
under this part;

(2) An identification of intended use
cf all Federal and non-Federal funds for
the State:administrative expenses listed
in § 455.82, or the technical assistance,
program assistance, :or marketing
programs pursuant to this section;
~ (3) Descriptions of:the activities to be
implemented together with a
desqiption oftha State’s program to
provide non-Faderal sources of funding
1o carry out the State's program(s) for
energy conservation.measures
consistent with this part;

(4) A certification that the 15 percent
limit specified in.subparagraph (a)(3) of
this section will not be exceeded; and
D((thJ Any other information required by

§455.122 Applicant certifications for State
Grants for technical assistance, program
Bssistance, and markating.

Applications from States for financisl
assistance for technical assistance
Programs, program assistance, and
marketing shall include certifications
that the State:

(a) Has established a

X program.or
programs to fund, from nen-Faderal

SOUTCes, enBrgy Conservation . mersures
:'gr eligible buildings consistent with

£ y

(b) Will not.expend, fortechnioal
assistance, program.assistance,.and
marketing, .morze than 15 percent.ofthe
aggregate amount.of Federsl and non-
Federal funds legally obligated er
committed.to-eligible recipients in the
State to provide technical essistance,
program assistance, marketing
programs, implemsent anergy
conservation measures consistent with
this part, and otherwisq.camyout-a
progrem pursuant 4o this for the
fiscal year.concerned;

(c) Hasprovided for reguler DOE-
funded grants to-eligible religiously
affiliated institutions.if the State has.a
Stats.constitutional -or.other legal
prohibition on providing State
assistance to such institutions and if
such institutions would be-ineligible to
apply for the non-Federally funded
energy conservation measures or.State-
funded technicel assistance,

§455.123 Grantes records and raports for
State grants for administrative expensss,
technicsl asgistance, program sssisiance,
and marketing.

(a) Each ‘State which receives a grant
for administrafive expenses, or-a grant
fortechmical assistance programs,
program assistance, or marketing shall
keep all the records required by §455.4
in accordance with ‘this part and the
DOE Financial Assistance Rules.

(b) Each ‘State shall submit a semi-
annual program performance report to
DOE by the close of sach 'February and
August, including, but ot limited to:

(1) A discussion of administrative
activities pursuant ‘to §455.82, if a State
has Teceived a grarnt to fund such
activities, and a discussion of
milestones accomplished, those not
accomplished, status of in-progress
activities, problems encountered, and
remedial actions, if any, planned
pursuant to § 455.135(f);

(2) A discussion of technical
assistanoce, program assistance, and/or
marketing programs pursuarit to
§455.121, if the State has received
grants to fund such activities, including
a discussion of the results of the State’s
program tonon-Federally fund energy
conservation measures consisterit with
this pert pursuant o §455.121, with a
list of buildings receiving:assistance for
technical assistence programs.and a list
of buildings which obtained energy
conservation.mseasuresiusing non-
Federal funds, including the name and
address of each building, the.amount
and type of funding previded to-each,
and for energy conservation measures,
the types of measures funded in-each

building:tagether with each :measure's
total estimated cest.and.estimated
annual cost savings, annualenergy
savings, and the annual cost of the
energy to be saved ((determined
pursuant to § 455.62(d)) consistent with
the«data-currently provided to DOE:on
all ICP granits;

(3) A summary of grantee veports
received bythe Stateduring'the report
period pursuant to §§455.113(b)(1)and

@F report due'to’be submitted
to DOE by the cleseofieach August, an
estimate of annusal energy use
reductionsiinthe State, by energy
source, attributabletoimplementation
of energy conservdtion maintenanceand
operdting procsdures.and installation of
energy censervation measures under
this part. Such-estimates shell be based
upon a sampling of institutions
participatingin the techmival-assistance
phase of this program and upon the
energy usereports submitted to'the
State pursuant to § 455.113(b)(2){iii);
and

(5) ‘Such vther imformation s DOE
may from time to time request.

'{c) Bach copy of any repert-covering
grants for State administrative, technical
assistance, pregram assistance, ‘or
marketing-expenses shall be
accompanied by a finencial status repart
completed‘in accordance with the
documerits lsted in §455.3. In addition,
States shall file quarterly financial
status reports for the quarters which
occur'between 'the semi-annual report
periods.covered in'their pragram
perfermance reports. These querterly
reports are due within 30 deys following
the end of the applicable quarters.

Subpart L—State Rezponsibilities

§455.130 State svaluation of grant
applicstions.

(a) 1i an application received by.a
State is reviewsd .and evaluated by that
State and determined to'be in
compliance with subpans.E, F, and ] of
this part, § 455.130(h), any additional
reguirements of the.approved State
Plan, State environmental laws, and
other applicable laws.and regulations,
then:such application will be-eligiblefor
financial assistance.

(b) Concurrent with:its.evaluation and
ranking of grant applications pursuant
to § 455.131, the State will forward
applications fortechnical @ssistance .or
for energy conservation measures for
schools to the State school facilities
agency for review and wertification that
each schoel application is:consistent
with related State programs for
educational facilities, Fer hospitals ithe
certification requirement applies only it
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there is a State requirement for it in
which case the procedure should be
described in the State Plan.

§455.131 State ranking of grant
applications.

(a) Except as provided by § 455.92 of
this part, all eligible applications
received by the State will be ranked by
the State in accordance with its
approved State Plan.

) For technical assistance programs,
buildings shall be ranked in descending
priority based upon the energy
conservation potential, on a savings
percentage basis, of the building as
determined in the energy audit or
energy use evaluation pursuant to
§455.20(k). Each State shall develop
separate rankings for all buildings
covered by eligible applications for:

(1) Technical assistance programs for
units of local government and public
care institutions and

(2) Technical assistance programs for
schools and hospitals.

(c) All eligible applications for energy
conservation measures received will be
ranked by the State on building-by-
building or a measure-by-measure basis.
If a State ranks on a building-by-
building basis, several buildings may be
ranked as a single building if the
application proposes a single energy
conservation measure which is
physically connected to all of the
buildings. If a State ranks on a measure-
b{-measum basis, a measure that is
physically connected to a number of
buildings may be ranked as a single
measure. Buildings or measures shall be
ranked in accordance with the
procedures established by the State Plan
on the basis of the information
developed during a technical assistance
program (or its equivalent) for the
building and the criteria for ranking
applications. The criterion set forth in
paragraph (1) of this subsection shall
receive at least 50 percent of the weight
given to the criteria used to rank
applications. Each State may assign
weights to the other criteria as set forth
in the State Plan pursuant to § 455.20(e).
The criteria for ranking applications are:

(1) Simple payback or a life-cycle cost
analysis, calculated in accordance with
§455.63 and § 455.64, as applicable;

(2) The types and quantities of energy
to be saved, including oil, natural gas,
or electricity, in a priority as established
in the approved State Plan;

(3) The types of energy sources to
which conversion is proposed,
including renewable energy;

(4) The quality of the t ical
assistance p report; and

(5) Other factors as determined by the
State.

(d) A State is exempt from the ranking
requirements of this section when:

1) The total amount requested by all
applications for schools and hospitals
for technical assistance and energy
conservation measures in a given grant
program cycle for grants up to 50
percent is less than or equal to the funds
available to the State for such grants and
the total amount recommended for
hardship funding is less than or equal
to the amounts available to the State for
such grants and

(2) The total amount requested by all
applications for buildings owned by
units of local government and public
care institutions in a given grant
program cycle is less than or equal to
the total amount allocated to the State
for technical assistance program grants
in the State;

(e) If a State elects to permit
applications for credit pursuant to
§ 455.102, such applications for
completed or partially completed energy
conservation measures shall reflect both
the work done and the work to be done
and will be reviewed and ranked on the
basis of the cost of all of the measures
in the project. The credit shall not
exceed the non-Federal share of the
proposed additional energy
conservation measures (and the Federal
share shall not exceed the cost of the
work remaining to be done).

(f) Within the rankings of school and
hospital buildings for technical
assistance and energy conservation
measures including renewable resource
measures to the extent that approvable
applications are submitted, a State shall
initially assure that:

(1) Schools receive at least 30 percent
of the total funds allocated for schools
and hospitals to the State in any grant
program cycle and

(2) Hospitals receive at least 30
percent of the total funds allocated for
schools and hospitals to the State in any

ant pro cle.
8r(g] &mﬁmm? insufficient
applications from schools or hospitals to
cover the respective 30 percent
requirements specified in paragraph (f)
of this section, then the State may
recommend use of the remaining funds
in those allocations for other qualified
applicants.

§455.132 State evaluation of requests for
severe hardship assistance.

(a) To the extent provided in
§ 455.30(d), financial assistance will be
initially available for schools and
hospitals experiencing severe hardship
based upon an applicant’s inability to
provide the non-Federal share as
specified in the State plan pursuant to
§ 455.20(g). This financial assistance

will be available only to the extent
necessary to enable such institutions to
participate in the p -

(b) The State shall recommend funds
for severe hardship applications wholly
or partially from the funds reserved in
accordance with § 455.30(d) and as
stated in an approved State Plan.

(c) Applications for Federal funding
in excess of the non-Federal share in the
State plan pursuant to § 455.20(x) based
on claims of severe hardship shall be
given an additional evaluation by the
State to assess on a quantifiable basis to
the maximum extent practicable the
relative need among eligible
institutions. The minimum amount of
additional Federal funding necessary for
the applicant to participate in the
program will be determined by the State
in accordance with the procedures
established in the State Plan. The
primary consideration shall be the
institution’s inability to provide the
non-Federal share of the project cost as
specified in the State plan pursuant to
§ 455.20(x). Secondary criteria such as
climate, fuel cost and fuel availability,
borrowing capacity, median family
income in the area, and other relevant
factors as determined by the State may
be addressed in the State Plan as
specified in § 455.20(g).

(d) A State shall indicate, for those
schools and hospitals with the highest
rankings, determined pursuant to
§455.131(b) and (c):

(1) The amount of additional hardship
funding requested by each eligible
applicant for each building determined
to be in a class of severe hardship and

(2) The amount of hardship funding
recommended by the State based upon
relative need, as determined in
accordance with the State Plan, to the
limit of the hardship funds available.
The State must decide on a case-by-case
basis whether, and to what extent, it
will recommend hardship funding.

(e) If there are insufficient
applications from hardship applicants
to cover the 10 percent allocation
provided for in § 455.30(d), then the
State may recommend use of the
remaining funds for other qualified
applicants. The total amount
recommended for hardship grants
cannot exceed the 10 percent limit.

§455.133 Forwarding of applications from
Institutions and coordinating agencies for
technical assistance and energy
conservation measure grants.

(a) Except as provided by § 455.92 of
this part, each State shall forward all
applications recommended for funding
within its allocation to DOE once each
program cycle along with a listing of
buildings or measures covered by
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¢ligible applicatiens for schools,
hospitals, units of locsl government,
and public-careinstitutions ranked by
the State ifmecessary pursuantto'the
provisions of § 455.131. If ranking has
been employed, ‘the list :shall include
the standingsof buildings or measures.
(1) Measure-by-measure rankings ‘will
be recombined for the respective
buildings with mere than one
recommended measure-and

(2) Buildings will be.censalidated
under one-grantee application.
(b) The State shall indicate the

amount of financial assistance requested
by the-applicant for eacheligible
building and, for these buildings
racommended for funding within the
limits of the State's allocation, the
amount recommended for funding, if

the emount recommended s less than
the amount requested by the applicant,
the list shall also/indicate'the reason for
that recommendation.

(c) The:State shall indicate that it has
reviewed and -evaluated-all.of the
submitted applications.and that those
applications mest the relevant
requirements of the program,.and shall
certify that applications:submitted are
eligible pursuant to §455.130(a).

§455.134 'Forwarding of applications for
State grants‘for technical assistance,
program assistance, and marketing.

A State-eligible toapply for grants for
technical assistance, program assistance,
or marketing,‘as described in § 455.121,
may submit such an application:toBOE
any time after the allocationstheve been
announced as part.of, or in lien of, an
application fora grant for State
administrative expenses. Such
epplications shall provide separate
narrative descriptions, budgets and
appropriate milestone dates, covering
each activity or program, that are
sufficiently detailed to-endble DOEto
reasonably evaluate the application.

§455.135 State llaison, monlitoring, and
reporting.

Each State shall be responsible for:

_ (a) Consulting with sligible
institutions and coordinating agenocies
representing such institutions in the
deyelgfmam of its State Plan;

{b) Notifying eligible institutions and
coordinating agenciesof the content of
the approved State Plan and any
amendment to-a State Plan;

(c) Notifying eachapplicant how the
applicant's building or measure ranked
among uther-applications, and whether
and to what extent its ication will
be recommended for funding er if not to
be recommended for-funding, the
specific reasons(s) therefor;

{d) Certifying that ach institution has
given its assurance that it is willing.and

able to participate on the basisof any
changes in:amounts recommended for
that institution in the State ranking
pursuantto §455.131;

(e) Reporting requirements pursuant
to §455.113; and

(f) Direct program oversight and
monitoring of the activities for which
grants are awarded as defined in‘the
State Plan. States shall immediately
notify DOE of any noncompliance or
indication thereof.

Subpart’ M—Grant Awards

§455.140 -Approval of applications from
institutions and coardinating.agencles for
technicel assistance and energy
conservation measures.

(a) DOE shall review and approve
applications submitted by a State in
accordance with §455.133 if DOE
determines that the applications meet
the objectives of the Act, and comply
with the applicable State Plan and the
requirements.of this part. DOE may
disapprove all:or-any portionof an
application to the extent funds are not
available te.carry .out a program or
measure (ar portion thersof) contasined
inthe.application, er for such other
reason as DOE may .deem appropriate.

(b) DOE shall motify a State.and the
applicantofthe final approval or
disapproval of an application at the
earliest practicable date after the DOE
receipt of the application, and, in the
event of disappreval, shall include a
statement of the reasons therefor,

(c) An application which has been
disapproved for reasons other than lack
of fundsmay be amended to correct the
cause of its-disapproval .and resubmitted
in thesame mannar es the eriginal
.application at any time within the same
grant program cycle. Such an
application will be considered to the
-extent funds have not alreadybeen
designated for applicants by the ranking
process at the time of resubmittal.
However, nething in this prevision shall
obligate either:the State or DOE to take
final action regarding a resubmittad
application within the grant program
cycle. An application not acted upon
may be resubmitted in a subsequent
grant program cyole.

(d) DOE shall not provide

supplemental funds te-cover cost

overruns or other additional costs
beyend these provided for inithe
original grant award for technical
assistance projects and shall fund-enly
one technical assistance project per
building.

(e) DOE shall not provide
suppiemental funds te.cover.cost
overruns ©r otheradditional cests
beyond these provided for in the

origingl grant award for energy
conservation measures funded under.a
grant in a given grant pregram cycle.
DOE shall not provide funds to cover
energy conservation measures intended
to replace .energy conservation measures
funded in an earlier grant cycle unless
the State has funds remainingafter all
applications for new enargy
conservation measurss have been
evaluated and submitted to DQE for
funding.

(F) T provided for‘in the State Plan, an
applicant may reapply fora techmnical
assistance program or an ene
conservation measure grant which 'was
included in a prior-grant application ‘but
which was not implemerited and for
which no ‘funds were-expended.

(8) An applicant may epply for, and
DOE :may make, grant.awards in anether
grant program cycle for additional
energy conservation measures which
relate to.a building which previously
receivaed grants for otherenergy
conservation measures.

(h) Funds which become availakile to
a grantee after the installation of all
approved measures, due to cost
underruns in the installed measures,
may be used by the grantee for
additional measures if such measures
are approved in writing by the State and
DOE.

(i).DOE may fund costs incurred by an
applicant for technical assistance and
energy conservation measure projects
after.the date of the grant application, so
long as'that.date is no earlier than the
clese.of the preceding grant program
cycle. :Such .costs may be funded whan,
in the judgment of DOE, the applicant
has cemplied with program
requirements and the.costs incurred are
allowable under applicable cost
principles and the approved project
budget. The applicant bears the
responsibility for the-entire praject:cost
unless the application is approved by
DOE .in accordance with this part.

(j) In addition to the prior approval
requirements for project.changes as
specified in the DOE Finanoial
Assistance Rules (10 CFR part/800), a
grantee shall request prior written
approval from DOE before:

(1) Transferring DOE or matching
amounts between buildings included in
an approved application when the State
ranks applications on a building-by-
building basis or

(2) Transferring DOE or matching
amounts between energy conservation
measures included in anapproved
application when the State ranks on a
measure-by-measure basis.




9454

Federal Register / Vol. 58, No. 32 / Friday, February 19, 1993 / Rules and Regulations

§455.141 Grant awards for units of local
government, public care institutions, and
coordinating agencles.

(a) DOE may make grants to units of
local government, public cere
institutions, and coordinating agencies
representing them for up to 50 percent
of the costs of performing technical
assistance programs for buildings
covered by an application approved in
accordance with § 455.140 except that
in the case of units of local government
and public care institutions a majority
of whose operating and capital funds are
provided by the Government of the U.S.
Virgin Islands, Guam, American Samoa,
or the Commonwealth of the Northern
Mariana Islands, a grant may be made
for up to 100 percent of such costs.

(b) Total grant awards within any
State to units of local government and
public care institutions are limited to
funds allocated to each State in
accordance with §455.30.

(c) Units of local government and
public care institutions are not eligible
for financial assistance for severe
hardship.

§455.142 Grant awards for schools,
hospitals, and coordinating agencies.

(a) DOE may make grants to schools,
hospitals, and coordinating agencies for
up to 50 percent of the costs of
performing technical assistance
programs for buildings covered by an
application approved in accordance
with § 455.140; except that in the case
of schools and hospitals a majority of
whose operating and capital funds are
provided by the Government of the U.S.
Virgin Islands, Guam, American Samoa,
or the Commonwealth of the Northern
Mariana Islands a grant may be made for
up to 100 percent of such costs. Grant
awards for technical assistance
programs in any State within any grant
program cycle shell be limited to a
portion of the total allocation as
specified in § 455.30(b)(1).

,  (b) DOE may make grants to schools,
hospitals and coordinating agencies for
up to 50 percent of the costs of
acquiring and installing energy
conservation measures, including
renewable resource measures, for
buildings covered by an application
approved in accordance with § 455.140,
except that in the case of schools and
hospitals a majority of whose operating
and capital funds are provided by the
Government of the U.S. Virgin Islands,
Guam, American Samoa, or the
Commonwealth of the Northern Mariana
Islands, a grant may be made for up to
100 percent of such costs.

(c) DOE may award up to 10 percent
of the total amount allocated to a State
for schools and hospitals in cases of

severe hardship, ascertained by the
State in accordance with the State Plan,
for buildings recommended and in
amounts determined by the State
pursuant to § 455.132(d)(2).

§455.143 Grant awards for State
administrative expenses.

(a) For the purpose of defraying State
expenses in the administration of
technical assistance programs in
accordance with subpart E and energy
conservation measures in accordance
with subpart F or energy conservation
measures non-Federally funded
pursuant to § 455.121, DOE may make
grant awards to a State:

(1) Immediately following public
notice of the amounts allocated to a
State for the grant program cycle, and
upon approval of the application for
administrative costs, in an amount not
exceeding $50,000;

(2) Concurrent with grant awards for
approved applications for technical
assistance or energy conservation
measures for institutions in that State
and upon approval of an application for
administrative costs, in an amount not
exceeding the difference between the
amount granted pursuant to paragraph
(a)(1) of this section and 5 percent of the
Federal share of the total amount of
grants awarded within the State for
technical assistance programs and
energy conservation measures in the
applicable t program cycle; or

< 3) Upongrr:cx:aigt b%rDOEyof
documentation from the State
demonstrating that sufficient non-
Federal funding has been obligated or
Jegally committed to schools and
hospitals for energy conservation
measures pursuant to § 455.121(a) and
§ 455.123(b)(2), and upon approval of an
application for administrative costs, in
an amount not exceeding the difference
between the amount granted pursuant to
paragraph (a)(1) of this section and 5
percent of the aggregate Federal and
non-Federal funds obligated or legally
committed to eligible recipients in the
State to provide technical assistance,
program assistance, and marketing
programs and implement energy
conservation measures consistent with
this part, for the fiscal year concerned.

(b) Grants for such purposes may be
made for up to 100 percent of the
projected administrative expenses, not
to exceed the State's allocation or the
$50,000 or 5 percent limit, as approved
by DOE.

(c) The total of all grants for State
administrative costs, technical
assistance programs, and energy
conservation measures (or for State
administrative costs, technical
assistance, program assistance, and

marketing, if the State elects and is
eligible to apply for such grants) in that
State shall not exceed the total amount
allocated for that State for any grant
program cycle,

(d) In the event that a State cannot or
decides not to use the amount available
to it for an administrative grant under
this section for administrative purposes,
these funds may, at the discretion of the
State, be used for technical assistance
and energy conservation grants to
eligible institutions within that State in
accordance with this part.

§455.144 Grant awards for State programs
to provide technical assistance, program
assistance, and marketing.

(a) For the purpose of defraying State
expenses in the administration of
special programs to provide technical
assistance and program assistance
pursuant to §455.121, DOE may make s
grant award to a State for up to 100
percent of the funds allocated to the
State for the grant program cycle,
provided that the State meets the
requirements described in § 455.121(b)
In addition:

" (1) Funds for individual technical
assistance programs provided by the
State pursuant to this section shall not
exceed 50 percent of the cost of the
technical assistance program;

(2) Grants for program assistance may
be made for up to 100 percent of a
State's projected program assistance
expenses; and

(3) Grants for State technical
assistance, and program assistance
programs may be awarded by DOE upon
approval of an application from the
State. ,

(b) For the purpose of defraying State
expenses in the administration of a
marketing program pursuant to
§455.121, DOE may make a grant award
to a State for up to 50 percent of the
funds allocated to the State for the grant
program cycle, provided that the State
meets the requirements described in
§ 455.121(b). In addition:

(1) Grants for marketing may be made
for up to 100 percent of a State’s
projected marketing expenses; and

(2) Such grants may be awarded by
DOE upon approval of an application
from the State.

(c) If a State provides a certification
under section 455.121(b) and is unable
to document that the required non-
Federal funding levels for energy
conservation measures were achieved
substantially for the previous fiscal year
for which a similar certification was
submitted, DOE may deny the
application, accept it after the R
percentage of allocated funds is reduced
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in light of past performance, or take
other appropriate action.

(d) In the event that a State, after
receiving a grant under this section,
cannot or decides not to use all or part
of the amount available to it for
technical assistance, program assistance,
and marketing, these funds may, at the
discretion of the State and after
appropriate application to and approval
of DOE, be used for technical assistance
and energy conservation grants to
eligible institutions within that State in
accordance with this part.

Subpart N—Administrative Review

§455.150 Right to administrative review.

(a) A State shall have a right to file a
notice requesting administrative review
of a decision under §455.143 by a
Support Office Director to disapprove
an application for a grant award for
State administrative expenses subject to
special conditions or a decision under
§455.21 of this part by a Support Office
Director to disapprove a State Plan or an
amendment to a State Plan.

(b) A State shall have a right to file a
notice requesting administrative review
of a decision under §455.144 by a
Support Office Director to disapprove
an application for a grant award for
State technical assistance, program
assistance, or marketing programs.

(c) A school, hospital, coordinating
agency, or State acting as an
institution's duly authorized agent shall
have a right to file a notice requesting
administrative review of a decision
under § 455.140 by a Support Office
Director to disapprove an application
for a grant award to perform technical
assistance programs or to acquire and
install an energy conservation measure
ifthe disapproval is based on a
determination that:

(1) The applicant is ineligible, under
§455.61 or § 455.71 or for any other
Teason; or

(2) An energy use evaluation
submitted in lieu of an energy audit is
unacceptable under the State Plan; or

(3) A technical assistance program
#quivalent performed without the use of
Federal funds does not comply with the

requirements of § 455.62 for purposes of
satisfying the eligibility requirements of
§455.71(a)(3).

§455.151 Notice requesting administrative
review.

(a) Any applicant shall have 20 days
from the date of receipt of a decision
subject to administrative review under
§455.150 to disapprove its application
for a grant award to file a notice
requesting administrative review. If an
applicant does not timely file such a
notice, the decision to disapprove shall
become final for DOE.

(b) A notice requesting administrative
review shall be filed with the Support
Office Director and shall be
accompanied by a written statement
containing supporting arguments,

(c) If the applicant is a State appealing
pursuant to paragraph (a) of § 455.150,
the State shall have the right to a public
hearing. To exercise that right, the State
must request such a hearing in the
notice filed under paragraph (b) of this
section. A public hearing under this
section shall be informal and legislative
in nature.

(d) A notice or any other document
shall be deemed filed under this subpart
upon receipt.

§455.152 Transmittal of record on review.

On or before 15 days from receipt of
a notice requesting administrative
review which is timely filed, the
Support Office Director shall forward to
the Deputy Assistant Secretary the
notice requesting administrative review,
the decision to disapprove as to which
administrative review is sought, a draft
recommended final decision for
concurrence, and any other relevant
material.

§455.153 Review by the Deputy Assistant
Secretary.

(a) If a State requests a public hearing
pursuant to paragraph (a) of § 455.150,
the Deputy Assistant Secretary, within
15 days, shall give actual notice to the
State and Federal Register notice of the
date, place, time, and procedures which
shall a%ply to the public hearing. Any
public hearing under this section shall
be informal and legislative in nature.

(b) The Deputy Assistant Secretary
shall concur in, concur in as modified,
or issue a substitute for the
recommended decision of the Support
Office Director:

(1) With respect to a notice filed
pursuant to paragraph (a) of § 455.150,
on or before 60 days from receipt of
documents under § 455.152 or the
conclusion of a public hearing,
whichever is later; or

(2) With respect to a notice filed
pursuant to paragraph (b) of § 455.150,
on or before 30 days from receipt of
documents under § 455.152.

§455.154 Discretionary review by the
Assistant Secretary.

On or before 15 days from the date of
the determination under § 455.153(b),
the applicant for a grant award may file
an application, with a supporting
statement of reasons, for discretionary
review by the Assistant Secretary. If
administrative review is sought
pursuant to paragraph (a) of § 455.150,
the Assistant Secretary shall send a
notice granting or denying discretionary
review within 15 days and upon
granting such review, shall issue a
decision no later that 60 days from the
date discretionary review is granted. If
administrative review is sought
pursuant to paragraph (b) of § 455.150,
the Assistant Secretary shall send a
notice granting or denying discretionary
review within 15 days and upon '
granting such review shall issue a
decision no later than 30 days from the
date discretionary review is granted.
The Assistant Secretary may not issue a
notice or decision under this paragraph
without the concurrence of the DOE
Office of General Counsel.

§455.155 Finality of decision.

A decision under § 455.153 shall be
final for DOE if there is no review
sought under § 455.154. If there is
review under § 455.154, the decision
thereunder shall be final for DOE, and
no appeal shall lie elsewhere in DOE.

[FR Doc. 93-3696 Filed 2-18-93; 8:45 am]
BILLING CODE 8450-01-P
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DEPARTMENT OF EDUCATION
34 CFR Part 361

The State Vocational Rehabllitation
Services Program

AGENCY: Department of Education.
ACTION: Notice of intent to regulate.

SUMMARY: The Secretary provides notice
that the Department intends to amend
the regulations implementing The State
Vocational Rehabilitation Services
Program authorized under title I of the
Rehabilitation Act of 1973, as amended
(the Act), to establish evaluation
standards and performance indicators,
required under the Rehabilitation Act
Amendments of 1992. The standards
and indicators would be used to
measure the performance of each State’s
program and to provide information for
the development of a program
improvement plan for each State that
does not meet the standards. The
Secretary is publishing this notice of
intent to regulate to solicit public
comment on what the content of the
standards and indicators should be prior
to the development of specific proposed
standards ang indicators.

DATES: Comments, suggestions, or
recommendations in response to this
notice must be received on or before
April 20, 1993,

ADDRESSES: All comments concerning
this notice should be addressed to
Commissioner, Rehabilitation Services
Administration, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 3028, Mary E. Switzer Building,
Washington, DC 20202-2899.

FOR FURTHER INFORMATION CONTACT:
Hubert Davis, U.S. Department of
Education, 400 Maryland Avenus, SW.,
room 3018, Mary E. Switzer Building,
Washington, DC 20202-2899.
Telephone; (202) 205-8299. Individuals
who are hearing impaired may call (202)
205-5896 for TDD services. )

SUPPLEMENTARY INFORMATION:

Background

The Rehabilitation Act Amendments
of 1892 (Pub. L, 102-569, enacted
October 29, 1992) added a new section
106, which requires the Secretary,
through the Commissioner of the
Rehabilitation Services Administration
(RSA), to establish evaluation standards
and performance indicators for the title
I vocational rehabilitation services
program by September 30, 1994. The
standards and indicators must be
developed with input from State
vocational rehabilitation agencies,
related professional and consumer
organizations, service recipients, and

other interested pasties. Each State is
required to report annually the extent to
which it is in compliance with the
evaluation standards and to develop a
program improvement plan if its
performance falls below established
standards. The Secretary is required to
withhold funds if a State agency that
does not comply substantially with the
evaluation standards fails to enter into
a program improvement plan or to
comply substantially with a program
improvement plan.

The concept of using standards to
evaluate the performance of
rehabilitation programs is not new to
the Act. Section 401(b) of the
Rehabilitation Act of 1973 the
Secretary to develop and pub
general standards for evaluating
whether programs were achieving the
objectives of the Act and to consider
whether programs had met the
standards in making decisions regarding
continued or increased funding. The
1978 amendments to the Act struck the
language in section 401(b) and added a
new section 14 that required the .
Secretary to evaluate the impact and
effectiveness of all programs under the
Act, but did not require the Secretary to
establish standards for evaluation or to
consider the results of program
evaluations in making funding decisions
under the Act. The concept of standards
subsequently was added to section 14 in
the 1984 amendments to the Act, but no
provision was made for using the
standards or evaluations in making
funding decisions. Since 1984, the
provisions in section 14(a) relating to
evaluation standards have remained
substantially the same.

- Standards were developed in the
1970s and 1980s in response to these
evolving legislative requirements. RSA
collaborated with the Council of State
Administrators of Vocational
Rehabilitation (CSAVR) to develop and
field test the first set of standards. RSA
later awarded an evaluation contract to
the Berkeley Planning Associates (BPA)
to develop a revised set of standards.
The BPA standards assessed program
procedures as well as outcomes. CSAVR
reviewed and modified the standards
developed by BPA and in 1984
recommended that State agencies adopt
the modified standards. Although
additional efforts have been made since
1984 to revise the BPA standards and to
develop new standards, no other
standards have been used to date.

Compliance with the BPA evaluation
standards was voluntary. The standards
were never used as a basis for sanctions
or funding decisions because there was
no such authority in the statute.

Statutory Provisions and Legislative
History of Section 106

Section 106 provides that the
evaluation standards and performance
indicators must include outcome and
related measures of p:
performance that facilitate, and in no
way impede, the purpose and policy of
title I. The purpose of title I, as stated
in section 100 of the Act, as amended,
is to assist States in operating a
comprehensive, coordinated, effective,
efficient, and accountable program of
vocational rehabilitation that is
designed to assess, plan, develop, and
provide vocational rehabilitation
services for individuals with
disabilities, consistent with their
strengths, resources, priorities,
concerns, abilities, and capabilities, so
that those individuals may prepare for
and engage in gainful employment. The

~ policy of title I, as stated in the

amended section 100, is that each
State’s vocational rehabilitation program
be carried out in a manner that is
consistent with the following principles:

(A) Individuals with disabilities,
including individuals with the most
severe disabilities, are generally
presumed to be capable of engaging in
gainful employment, and the provision
of individualized vocational
rehabilitation services can improve their
ability to become gainfully employed.

(B) Individuals with disabilities must
be provided opportunities to pursue
meaningful careers by securing gainful
employment commensurate with their
abifitias and capabilities and in
integrated settings,

(C) Individuals with disabilities must
be active participants in their own
rehabilitation programs, including
making meaningful and informed
choices about the selection of their
vocational goals and objectives and the
vocational services they receive.

(D) Femilies and natural supports can
play an important role in the success of
a vocational rehabilitation program if an
individual with a disability requests or
needs these supports.

(E) Qualified vocational rehabilitation
counselors and other qualified
rehabilitation personnel facilitate the
accomplishment of an individual’s
employment goals and objectives.

(F) Individuals with disabilities and
their advocates are full partners in the
vocational rehabilitation program and
must be involved on a regular basis and
in a meaningful manner with respect to
policy development and
implementation.

G) Accountability measures must
facilitate and not impede the
accomplishment of the goals and
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objectives of the
providing voca rohabilitation
services 1o, among others, individuels
with the most severe disabilities.

The only additional
provided in the legislative hi for
section 106 is the suggestion in the
Committee Report of the Senate
Committee on Labor and Human
Resources that the standards and
indicators should include factors
relating to consumer satisfaction and
should emphasize gainfil employment
outcomes,
Examples of Passible Standards and
Indicators

On the basis of the statutory language
and legislative history of section 106
and the stated purposes and policies of
title 1, the Secre is giving
preliminary consideration to proposing
standards and indicators that would
assess each State’s vocational .
rehabilitation services . The
Secretary intends to develop standards
and indicators that focus on assessing
the quality of outcomes, rather than
procedural requirements, because the
legislation emphasizes performance
outcomes andg)ecnuse e Secretary
does not intend to duplicate procedural
requirements for which there are
existing compliance monitoring
mechanisms. The is interested
in receiving comment on this decision.

Examples of some possible evaluation
standards are listed below, along with
examples of possible performance
indicators for each standard. The
examples of standards and indicators
provided in this netice are derived in
part from the previous standards
developed by RSA, CSAVR, end BPA, to
the extent thoss standards continue to
be relevant in light of amendments to
title 1. These exemples are meant to
stimulate public comment regarding
what the proposed standards and
indicators should be. They are not the
Secretary’s proposed standards and
indicatars,
(1) Coverage and Accessibility

Compliance with a coverage and
eccessibility standard, for example,
might be measured by the following
types of indicators: s

* The number of individuals accepted
for services, including those with severs
disebilities, in relation to the number
who apply for services.
. * The number of individuals served,
including these with sevare disabilities,
In relation to the number acceptsd for
services,
. * The number of individuals served,
icluding those with severa disabilities,
In relation to-the State's population.

, including

¢ The extent to which individusls
who are served are provided all of the
services identified in their IWRP,

e The ex\e:lt elg which ingx":lviduals
exiting speci ucation, including
those with severe disabilities, are
accepted for services.

(2) Effectlve Use of Resources

Compliance with an effective use of
resources standard might be measured
by the following types of indicators:

o The extent to which successful
employment outcomes are attained in
relation to the resources of the State
vocational rehabilitation agency.

* The extent to which e 'git?l'xty
determinations are made and services
delivered in & timely manner.

¢ The average rehabilitation rate of
counsslors.,

(3) Attainment of High Quality
Employment and Employment-Related
Outcomes for Clients

Compliance with an attainment of
high quality employment and
employment-related outcomes standard.
might be measured by the following
types of indicators; :

-« The ratio of rehabilitations,
including those attained by individuals
with severe disabilities, to other types of
case closures.

¢ The ratio of competitive
employment outcomes to the total
number of rehabilitations that are _
attained by clients, includin
individuais with severe disabilities.

« The extent to which placements
provide increases in hours worked and

: wnges earned from pre-service hours
and wi

» The extent to which placements are
in career ladder positions with the
potential for promotion.

« The extent to which placements

-~ provide integrated working

environments.
o The extent to which placements

' reduce the number of rehabilitated

individuals who receive public

assistance and other transfer payments.
» Theextent to which placements

provide rehabilitated individuals with

em‘goyment-relatad fringe benefits,

such as health insurance and retirement

benefits.

(4) Retention of Program Benefits by
Clients

‘Compliance with a retention of
program benefits standard might be
measurad by the following type of
indicator:

» ‘The extent to which the
employment and related outcomes of
rehabilitated individuals, such as those
supgesied under possible standard (3),
are maintained or improved over time:

» The proportion of rehabilitated
individeals who return for services.

{5) Consumer Satisfaction

Cempliance with a consumer
satisfactionst standard might be

measured by the following types of
indicators:

e The extent to which clients are
satisfied with their treatment by the
vocational rehabilitation sgency snd
counselors.

¢ The extent to which clients are
satisfied with their participation in the
selection of their vocational gosls and
objectives.

© The extent to which clients are
satisfied with the services they have
received.

¢ The extent to which clients are
satisfied with the providers of nesded
services.

e The extent to which clients are
satisfied with the employment they
have obtained.

The Secretary anticipates that soms of
the data that ia currently collscted to
measure compliance with program
procedural requirements will also be
useful in measuring performance under
the standards and indicators. However,
the Secretary believes that certain
standards and indicators may be
adopted that would require the
collection of additional data. For
example, the Secretary is not aware of
existing data sources that could be used

{0-measure performance under possible
consumer satisfaction and retention of
benefits standards. The Secretary
requests that commenters identify
existing data sources that may provide
useful information for measuring
performance under possible standards
and indicators that are edproposed by the
commenter or provided as examples in
this notice.

If additional data is required to
.measure performance under the
standards-and indicators that are
adopted, the Secretary intends {o begin
measuring performance under those
standards and indicators that can be
measured based on existing data sources
prior o measuring performance under
the standards and indicators that require
the collection of additional data.

INVITATION TO COMMENT:

The Secretary is interested in
receiving public comment on (1)
whether the examples of stendards

- contained in this notice are an

appropriate basis for measuring progrem
performence and, if not, what
alternative standards should be used; (2)
whether the types of indicators
provided as examples in this notice
would be measursble, and what ether
indicators would better implement
specific standards (both those contained
in this notice and those proposed in
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comments); and (3) what weights should serves and the economic environment Comment period, in room 3018, 330 C
be given to specific standards (both within a State, the Secretary is Street, SW., W shington DC, between
those contained in this notice and those interested in receiving comment on the hours of 8:30 a.m. and 4 p.m,,
proposed in comments), The Secretary  whether client and economic variables Monday through Friday of each week
encourages commenters to Propose should be taken into account so that the except Federal holidays.

standards and indicators that are ures of reported performance are (Authority: 29 US.C. 726)

measurable and are not unduly from State to State, i ¥

burdensome and to consider both Finally, the Secretary is interested in Dated: February 12, 1993,

qualitative and quantitative factors of receiving comment on how acceptable  Richard w, Riley,

vocational rehabilitation program levels of performance under each Secretary of Education,

performance, In addition, because standard should be determined. [FR Doc. 93-3842 Filed 2-18-g3; 8:45 am)
Program performance may be affected All comments submitted in response 4000-01. i )

by factors such as the types of clientsa  to thig notice will be available for public - co0E .

State vocational rehabilitation agency inspection, during and after the
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DEPARTMENT OF EDUCATION

34 CFR Part 305
RIN 1820-AB00

Reglonal Resource and Federal
Centers

AGENCY; Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations implementing the Regional
Resource and Federal Centers program
authorized by section 621 of the
Individuals with Disabilities Education
Act (IDEA). These final regulatory
changes are nesded to implement the
guidelines and criteria developed by the
Secretary based on recommendations
from a panel convened in accordance
with section 621(f)(1) of the IDEA.
These regulations add requirements for
the Regional Resource and Federal
Centers related to the identification of
and the provision of technical assistance
on emerging issues and trends; clarify
responsibilities related to linking and
coordinating with other technical
assistance providers as well as certain
other entities; and assure that Regional
Resource Center (RRC) evaluation
measures include State capacity for
improving services for students with
disabilities.

EFFECTIVE DATE: These regulations take
effact either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournment. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person. A document announcing the
effective date will be published in the
Federal Register.

FOR FURTHER INFORMATION CONTACT: Ms.
Marie Roane, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 3072, Switzer Building,
Washington, DC 20202-2651.
Telephone: (202) 205-8451. Deaf and
hearing impaired individuals may call
(202) 2056170 for TDD services.
SUPPLEMENTARY INFORMATION: The
Regional Resource and Federal Centers
program provides assistance for projects
designed to assist State educational
agencies, and through those State
educaiional agencies, locel educational
agencies and other appropriate agencies
providing special education, related
services, and early intervention services
to infants, toddlers, children, and youth
with disabilities and their families.
Public Law 101476, amending the
IDEA, required that the Secretary
convene a panel to develop, and publish

in the Federal Register for review and
comment, guidelines and criteria for the
operation of the program.

This program supports the National
Education Goals by improving services
for infants, toddlers, children, and
gouth with disabilities and, by so doing,

elping them reach the high levels of
academic achievement called for by the

‘National Education Goals.

On September 21, 1892, the Secretary
published a notice of proposed
rulemaking (NPRM) in the Federal
Register (57 FR 43572), The NPRM
included a discussion of the major
issues.

Public Comment

In the NPRM the Secretary invited
comments on the proposed regulations.
Except for minor editorial revisions,
there are no differences between the
NPRM and these final regulations. The
Secretary did not receive any
substantive comments.

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
order.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR part 79.
The objective of the Executive order is
to foster an intergovernmental
partnership and a strengthened
federalism by relying on processes
developed by State and local
governments for coordination and
review of proposed Federal financial
assistance.

In accordance with the order, this
document is intended to provide early
notification of the Department’s specific
plans and actions for this program.

Assessment of Educational Impact

In the notice of proposed rulemaking,
the Secretary requested comments on
whether the proposed regulations would
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States. -

Based on the responss to the proposed
rules and on its own review, the
Department has determined that the
regulations in this document do not
require transmission of any information
that is being gathered by or is available
from any other agency or authority of
the United States.

List of Subjects in 34 CFR Part 305

Grant programs—education, State,
State educational agencies, Infants,
toddlers, children, and youth with
disabilities, Early intervention, Special
education and related services, Local
educational agencies.

(Catalog of Federal Domestic Assistance
Number 84,028, Regional Resource and
Federal Centers)

Dated: February 4, 1993.
Richard W. Rlley.
Secretary of Education,

The Secretary amends part 305 of title
34 of the Code of Federal Regulations as
follows:

PART 305—REGIONAL RESQURCE
AND FEDERAL CENTERS

1. The authority citation for part 305
continues to read as follows:

Authority: 20 U.S.C. 1421, unless
otherwise noted. 0

2. Section 305.10 is amended by
revising the heading, and adding after
the words "identifying and solving
persistent problems” in paragraph (b) a
comma and the words “and in
identifying emerging issues and trends",
to read as follows:

§305.10 What kinds of services are
provided by Regional Resource Centers
under this part?

" - * - -

3. Section 305.11 is redesignated as
§305.12, and a new §305.11 is added to
read as follows:

§305.11 What kinds of services are
provided by the Federal Center under this
part?

The Federal Center shall—

(a) Provide a national perspective for
establishing technical assistance
activities within and across regions by
identifying and synthesizing emerging
issues and trends and esteblishing &
panel to interpret this information. This
panel must be broadly representative of
the special education constituency,
including representatives of Stats and
local educational agencies, parent
organizations, consumer and advocscy
organizations, professional
organizations, and consumers, with
particular attention being given to
individuals from minority backgrounds.
This information must be shared with
Regional Resource Centers and State
educational agencies and may serve as
a basis for multi-State and multi-
regional technical assistance activities;

(b) Assist in linking and coordinating
the Regional Resource Centers with gach
other and with other technical
assistance providers, including health-
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related entities as well as organizations
representing persons with disabilities,
professional organizations, and parent
projects. Information from these
ectivities must be shared with the
Regional Resource Centers as well as the
States;

(c) Provide information to, and
training for, agencies, institutions, and
organizations regarding techniques and
approaches for submitting applications
for grants, contracts, and cooperative
agreements under Parts C through G of
the Act, and make that information
evailable to the Regional Resource
Centers on reqguest;

(d) Give priority to providing
technical assistance concerning the
-ation of children with disabilities
minority backgrounds and
exchanging information with and, if
appropriate, cooperating with other
centers addressing the needs of these

e) Provide assistance to State
educational agencies, through Regional
Resource Centers, for the training of
hearing officers.

{Authority: 20 U.S.C. 1421)

§305.30 [Amanded]

4. Section 305.30 is amended by
ling the words ‘'and § 305.11" after
in § 305.10™,

5. Section 305.31 is amended by
revising the heading, paragraphs (a)(1)
and (2), and paregraph (f)(2) and adding
& parenthetical phrase at the end of the
section immediately preceding the
authority citation to read as follows:

§305.31 What ere the selection criterla for
evaluating applicstions under this
pregram?

(8) *

{1) The Secretary reviews each
application for a Regional Resource
Center for information that shows the
needs of the States in the region and
support for the applicant's project by
the agencies to be served by the project.

(2) The Secretary reviews each
application for a Federal Center for
information that identifies potential
issues and trends of national concern
and procedures for obtaining broad
based input in validating, interpreting,
synthesizing, and updating information
on emerging issues and trends on a
regular basis.

* o

(2) The Secretary looks for
information that shows methods of
evaluation that are appropriate for the
project, and, to the extent possible, are
objective and produce data that are
quantifiable. For Regional Resource
Centers, evaluation methods must

include evaluation of changes in State
capacity to work with local educational
agencies to improve services for
students with disabilities.

- - - - -

{Approved by the Office of Management and
Budget under control number 1820-0028)
{Authority: 20 U.S.C. 1421)

6. In § 305.40 the heading and
undesignated introductory text are
revised and a parenthetical phrase is
added at the end of the section
immediately preceding the authority
citation to read as follows:

§305.40 What additional activities must
each Center perform?

Each Regional Resource or Federal
Center shall—

» - - - -

{Approved by the Office of Management and
Budget under control number 1820-0028)

(Authority: 20 U.S.C. 1409(g); 20 U.S.C. 1421)
{FR Doc. 93-3839 Filed 2-138-93; 8:45 am)
BILLING CODE 4000-01-M
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DEPARTMENT OF THE INTERIOR the Interiarshall publish, in the Federal DATES: This action is effective February
Ragister, notice.afiapproved Tribal-State 19, 1993.
Bureau of indian Affairs g?mpg?(s f0§ fhf PUIpIs of engagingin  £oR FURTHER INFORMATION CONTACT:
ass III (casino) gambling onIndian Hilda Manuel, Interim Staff Director,
indlan Gaming reservations. The Assistant Secretary— 11 4ian Gaming Management Staff,
AGENCY: Bureau of Indian Affairs, Indian Affairs, Department ofithe Bureau of Indian Affairs, Washington,
Interior. Interior, through his delegated DC 20240, (202) 219-0994.

ACTION: Notice of d Tribal-State  @uthority, has approved the Tribal-State S
Compﬂm_o S0 ELSRpTAYRO g Tk Slat Compact for Class I1l GamingBetwaen Dated: February 11, 1993.

the Swinomish Indian Tribal Stan Speaks,

SUMMARY: Pursuant to 25 U.S.C. 2710, of Community and the State of #cting Assistant Secretary, Indian Affairs
the Indian Gaming Regulatory Act of Washington, enacted on Decenther21, [FR Doc. 93-3868 Filed 2-18-93; 8:45 am)|
1988 (Pub. L. 100-497), the Secretary of 1992. BILLING CODE 4310-02-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 86
[AMS-FRL-4595-7]
RIN 2060-AC65

Control of Alr Poliution From New
Motor Vehicles and New Motor Vehicle
Engines; Regulations Requiring On-
Board Diagnostic Systems on 1994
and Later Model Year Light-Duty
Vehicles and Light-Duty Trucks

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule establishes
requirements for on-board diagnostic
(OBD) systems on light-duty vehicles
and light-duty trucks beginning with the
1994 model year. Section 202(m) of the
Clean Air Act (CAA) requires EPA to
promulgate rules mandating OBD
systems on such vehicles. This
rulemaking requires manufacturers to
install OBD systems which; monitor
emission control components for any
malfunction or deterioration causing
exceedances of emission standards, and
alert the vehicle operator to the need for
repair. This rulemaking also requires
that, when a malfunction occurs,
diagnostic information must be stored in
the vehicle's computer to assist the
mechanic in diagnosis and repair. This
rulemaking does not contain the final
requirements under which information
necessary to perform repair and
maintenance service on on-board
diagnostic systems and other emission-
related vehicle components would be <.
made available to the service and repair
industry. Such requirements will be
contained in a forthcoming Agency
rulemaking.

DATES: This final rule is effective May
20, 1993. The incorporation by reference
of certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 20,
1993.

The information collection
requirements contained in § 86.094-21
have not been approved by the Office of
Management and Budget (OMB) and are
not effective until OMB has approved
them. A technical amendment will be
published in the Federal Register when
OMB has approved the information
collection requirements.

ADDRESSES: Materials relevant to this
rulemaking are contained in Docket No.
A-90-35. The docket is located at The
Air Docket, 401 M Street, SW.,
Washington, DC 20460, and may be
viewed in room M-1500—8:30 a.m.

until noon and from 1:30 p.m. until 3:30
p.m. Monday through Friday. A
reasonable fee may be charged by EPA
for copying docket material.

FOR FURTHER INFORMATION CONTACT:
Todd Sherwood, Certification Division,
U.S. Environmental Protection Agency,
2565 Plymouth Road, Ann Arbor,
Michigan 48105, Telephone (313) 668—
4405.

SUPPLEMENTARY INFORMATION: .

Table of Contexts

I. Introduction and Summary of Rule
I1. Background and Development
I1I. Requirements of the OBD Final Rule
A. General System Requirements
B. Standardized Codes and Accessibility
C. Anti-Tampering Measures
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E. MIL lllumination
F. Repair Information Availability
G. Enforcement
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A. Acceptance of California OBD II
Requirements
B. Catalyst Monitoring
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Control System Leak Detection
D. Phase-in of Leak Detection Within the
Evaporative Emission Control System
E. Emission Threshold Approach and
Exhaust Emission Threshold Levels
F. In-Use Enforcement
G. Waiver Provisions
H. Diesel-Fueled Vehicle Requirements
L. Misfire Fuel Shut-Off
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K. Limitation to Vapor Leaks on
Evaporative Monitoring
L. Durability Data Vehicle (DDV)
Requirements
V1. Cost Effectiveness
A. Emission Reductions and Air Quality
Impacts
B. Economic Impacts
C. Cost Effectiveness
VIL. Administrative Requirements
A. Administrative Designation
B. Reporting and Recordkeeping
Requirements
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L Introduction and Summary of Rule

Section 202(m) of the CAA, as
amended by the Clean Air Act
Amendments of 1990 (CAAA), directs
EPA to promulgate regulations requiring
1994 and later model year light-duty
vehicles (LDVs) and light-duty trucks
(LDTs) to contain an OBD system which
will monitor emission-related
components for malfunctions or

! These regulations apply to all 1994 and later
model year LDVs and LDTs for which emission
standards are currently in place or are subsequently
adopted. In addition to standards already in place,
EPA is developing standards which would be
applicable to vehicles when operating on natural

deterioration “which could cause or
result in failure of the vehicles to
comply with emission standards
established” for such vehicles, ! On
September 24, 1991, EPA published a
notice of proposed rulemaking?
outlining the Agency's proposed OBD
requirements. Today's document
promulgates these regulations.

Under these regulations, a vehicle'’s
OBD system must be capable of
detecting a malfunction or deterioration
of emission-related components or
design elements before such a
malfunction or deterioration
individually causes an emission
increase greater than certain thresholds
set by EPA as outlined below. EPA will
evaluate whether the OBD system is
properly monitoring and identifying
such malfunctions or deterioration
using the Federal Test Procedure (FTP).
When such a malfunction or
deterioration is detected, a malfunction
indicator light (MIL) must illuminate on
the dashboard and codes identifying the
malfunction must be stored in the
computer for access by a repair
technician,

For LDVs and LDTs with Otto cycle
engines, the rule requires that the OBD
system monitor the performance and
detect malfunctions and deterioration of
the catalyst and oxygen sensor and
detect engine misfire. When the OBD
system makes such a detection, a
trouble code must be stored in the
vehicle computer identifying the likely
problem, and the MIL must be
illuminated. The thresholds for OBD
system identification of these emission-
related malfunctions or deterioration are
as follows:

(1) Catalyst deterioration before it
results in both exhaust emissions greater
than 0.6 g/mi HC and an exhaust
emission increase of greater than 0.4 g/
mi HC; ,

(2) Engine misfire before it results in
an exhaust emission increase of greater
than 0.4 g/mi HC, 3.4 g/mi CO, or 1.0
g/mi NOx; and,

(3) Oxygen sensor deterioration before
it results in an exhaust emission
increase of greater than 0.2 g/mi HC, 17
g/mi CO, or 0.5 g/mi NOx.

In addition to detecting misfire as
described above, the system must storé
a code indicating which cylinder is
misfiring or that multiple cylinders are
misfiring. In addition to detecting
oxygen sensor deterioration as describe
above, the system must detect any
malfunction or deterioration of the
sensor that renders it incapable of

gas and liquified petroleum gas (57 FR 52912,
November 5, 1992).
256 FR 48272 (September 24, 1991).
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part of thie OBD system.

Additioneily, menufacturers are
required to detect the occurrence of &
malfunction or deterioration of any
other emission-related in
systern or componsnt that results in an
FTP exhaust emission incresse of 0.2 p/
mi HC, 1.7 g/mi 0O, or 0.5 g/mi NOx.
Rather than explicitly specifying what
other components must be monitored,
EPA is providing the manufacturer with
the flexdbility to determine the need to
monitor. Finally, for all vehicles
certified to the revised evaporative
emissions test procedure, 3 the vehicle's
0BD system must detect the cccurrence
of any leakage or other malfunction of
the vapor recovery or purge systems thai
results in an evaporative emissions
increase of 30.0 g/test where thess
emissions result from vapor lesks
greater than or equal to a 0.04 inch (1
min) diameter l:gle or squivalent sized
leak. Manufacturers are red to
detect these additional malfunctions
only if they occur in actual uss snd
result in the aforementioned emission
levels or increases. In other words, if
operational failure of components or
systems other than the catelyst, the
oxygen sensor, or anything causing
engine misfire is avoidable or will not
cause an emission increase greater than
the thresholds discussed in this
paragraph, such compenents or systems
nead not ba monitored, nor their failures
dstected. Howaever, 1o ensure
compliance with these regulations, the
Agency’s in-use enforcement p
will be structured to evaluate whether
threshold-exceeding emission increases
do, in fact, occur in-use.

For LDVs and LDTs with diesel cycle
engines, this rulemaking doss not
require monitoring of the oxygen sensor
and detection of engine misfire.
However, catalyst malfunction or
deterioration must be detected befare
emissions are greater then 0.6 g/mi HC
end have increased 0.4 g/mi HC, and
any other melfunction eor deterioration
of an emission-related powertrain
tomponent must be detected prior to an
émission increass of 0.2 g/mi HC, 1.7 g/
mi CO, or 0.5 g/mi NOx. Manufecturers
are raquired to detect these
nalfunctions (including malfunction of
the catalyst) only if they occur in actual
use end result in the aforementioned
emission levels or increases, Therefore,
if manufacturers ere confident that any
e ——

“Control of Alr Pollution from New Motor
Vehicles and New Motor Vehicle Engines:
Eveporstive Emission Regulations for Gasoline- and
Methanol-Fusled Light-Duty Vehicles, Light-Duty
Trucks and Hesvy-Duty Vahicles, signed by the
Administrator on January 20, 1993, and soon {0
ippear in the Federal Register.

sstisfactorily performing its functions as

malfunction or deterioration will not
result in threshold-exceeding emission
increases, they may choose to forego
OBD menitoring of emission control
system performance. To ensure
compliancs with these reguistions, the
Agency’s in-usge enforcement

will be structured to evaluate whether
threshold-exceeding emission increases
do, in fact, ccour in-use.

For the purpose of this rulemaking,
the emission increases discussed above
are measured from a baseline emission
lavel eguivaient to the emission leval of
the vehicla under normal and properly
maintained operating conditions. In
other words, the emission thresholds
represent emission increases above the
emission level of the vehicle prior to the
malfunction ccourring. If, by replacing s
questionshle component with a known
good component the emissions decrease
by the threshold level for that
component, the OBD system should
have detected a problem and flagged the
questionable component as
malfunctioning,

This mlamaEing also requires that, for
all LDVs snd LDTs (including those
with diesel cycle engines), the OBD
system monitor and detoct electrical
failure or disconnecticn of the
evaparative pm}e control ar any
emissicn-related powertirain com
which, sither directly or indirectly,
sends information to, or receives
information from, the vehicle’s on-board
computar. If electrical dizsconnection
occurs that prevents or limits the
operation of the componsnt, regardless
of the emission effect, the MIL must be
illuminated and a trouble code stored.
For obvious reasons, electrical
functioning of tha evaporative purge
control need not be monitared on
vehicles not equipped with an
evaporative emission control system,

'lg(i);amlemaking also contains anti-
tampering provisions to protect the on-
board computer from any form of
tampering, and to make inspection of
the OBD system an effective in-use
enforcement measure during Inspection
and Maintenance program {esting.

The propesed requirements governing
the accessibility of stared codes to
persons servicing OBD equipped
vehicles are also being finalized in this
rulemaking. However, the proposed
requirements under which
manufacturers must make availsble, in a
timely fashion and at a reasonable cost,
all emission-mlated diagnostic and
repair information necessary to properly
use the OBD system and meke emission-
related repairs are not being made final
in this rulemaking. A forthcoming
Agency final rulemaking shall address
these proposed requirements.

nent

In accordance with the CAAA, &ll
requirements will be implemented
beginning with the 1964 model ysar,
with the excsption of vapor leak
detection within the evaporative
emission control system as noted below.
Manufscturers can request waivers for
OBD reguirements for up to two years.
EPA will consider each waiver request
on a cass-by-case basis.

These ragulstions adopt a two step
phase-in of svaporative control system
CBD reguirsments. with the
1594 modsel year, sll vehicles not having
been granted & weiver from OBD
requiremenis by EPA will be expected
to detect electrical failure within the
evaporative puige control. In addition,
EPA will implement the OBD criteria for
vapar leak detection and non-electrical
purge problems within the evaporative
emissions control system for vehicles
certified to the Agency’s revised
evaporative emission test procedure,
which will be phased-in between model
years 1896 and 1999.

Today’s rulemaking makes an
allowance for manufacturers to satisfy
the Fedarel OBD requirements through
the 1998 modsl year by installing
systems satisfying the Celifornia OBD I
requirements pertaining to those model
years. This allowance means that
manufecturers could concentrate on
designing one system to meet the
California OBD requirements and
installing that m nationwide during
allowable m years, The Agency will
accept OBD systems which demonstrate
compliance with California OBD Il

tions as satisfying Federal OBD
re%auiremanu for this period.

pite EPA acceptance of OBD
gysiems that meet the OBD II
requirements, all existing Federal
requirements and those being made
final today will continue to apply, with
the exception of the following: § 86.004—
17, specifying the technical
requirements of OBD; § 86.094-18,
specifying the tampering prevention
requirements; § 86.094-25(d), specifying
the durability data vehicle
requirements; and §§ 86.094-30(f) and
88.095-30(f), specifying the OBD
certification mﬂuiromants. For examipie,
the Agency will conduct its own
certification, selective enforcement
audit, and in-use enforcement p
However, for a 1994 through 1998
model year vehicle certified to OBD II
regulations, compliance will be
determined against the OBD Il emission
thresholds and other technical
requirements. EPA will conduct its own
enforcement progrems separately from
California, but the enforcement
protocols nsadebg the Agency for
vehicles certified to the OBD II
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requirements will be those specified in
the OBD Il rule.

Today's final rulemaking is expected
to result in substantial emission
reductions at reasonable costs. The cost
effectiveness, or total dollars per ton of
pollutant reduced, has been estimated at
$1,974 per ton of HC reduced, $124 per
ton of CO reduced, and $1,974 per ton
of NOx reduced. The increased cost to
the manufacturer is estimated at roughly
$78 per vehicle. This reduces to an
estimated net cost increase to the
consumer of $36 per vehicle after
accounting for fuel economy savings
and other savings associated with
replacement of current I/M tailpipe
testing with OBD system checks.

Today's rulemaking epplies to all
1994 and later model year light-duty
vehicles and light-duty trucks
manufactured on, or after, the effective
date of thase regulations, as indicated
above.*

11, Background and Development

On November 15, 1990, the Clean Air
Act Amendments of 1990 were signed
into law. Section 207(a) of these
amendments added paragraph (m) to
section 202 of the Clean Air Act (CAA,
or Act), which directs the EPA to
promulgate regulations requiring
manufacturers to install on all new 1994
and later model year LDVs and LDTs
diagnostic systems capable of:

(a) Accurately identifying, for the
vehicle's usefu{life. emission-related
system deterioration or malfunction,
including, at a minimum, the catalytic
converter and oxygen (O,) sensor, which
could cause or result in failure of the
vehicles to comply with emission
standards;

(b) Alerting the vehicle’s owner or
operator to the likely need for emission-
related component or system
maintenance or repair;

(c) Storing and retrieving fault codes
specified by the Administrator; and

(d) Providing access to stored
information in a manner specified by
the Administrator,

In addition, section 202(m)(5) of the
amended Act requires manufacturers to
make available to interested persons all
necessary emission-related maintenance
and repair information, including
information needed to makse use of the
OBD system. Such information is to be
provided according to regulations
adopted by EPA.

As of August 1990, 96 urban areas
were in violation of the National

*Memorandum from Todd Sherwood to OBD
Docket No. A~90~35 regarding the Ninety Day
Effective Date on OBD Final Rulemaking, January
12,1993

Ambient Air Quality Standard (NAAQS)
for ozone and 41 areas could not attain
the NAAQS for carbon monoxide (CO).
EPA estimates that currently 60% of the
total tailpipe HC emissions from LDVa
are caused by the 20% of vehicles with
serious emission control system
malfunctions or degradation. * The more
sstringent new vehicle emission
standards mandated by the Act are
likely to increase further the proportion
of total LDV emissions from
malfunctioning vehicles.

Most OBD systems on current in-use
vehicles target only those malfunctions
causing driveability problems. However,
many types of malfunctions may not
cause driveability problems but may
nonetheless lead to significant increases
in emissions. Since emission-related
malfunctions do not generally cause any
outward indication of a problem (e.g.,
poar driveability or decreased fuel
economy), these malfunctions would be
difficult to detect and repair without
OBD.

Inspection and Maintenance (I/M)
programs target these malfunctions, but
often cannot detect them because of the
limited test conditions possible with
current I/M programs. Because OBD can
be operable during essentially the full
operating range of the vehicle, problems
with vehicle operation which may occur
during only limited operating
conditions but causing significant
emission increases can more effectively
be detected through OBD.

Both the California Air Resources
Board (CARB) and EPA have studied
ways to use OBD systems to detect
emission problems. In 1985, CARB
promulgated California state regulations
which required the vehicle's on-board
computer to monitor the oxygen sensor,
the EGR valve, and the evaporative
purge solenoid for proper operation and
to provide a warning to the vehicle
operator when any malfunctions
occurred. That set of regulations is
known as OBD I and took effect
beginning with the 1988 model year. 5

However, OBD I does not require
monitoring of several critical emission-
related components (e.g., catalyst,
evaporative system vapor leaks) and
does not require sufficient sensitivity to
detect significant malfunctions of
components that are monitored (e.g.,
electrical circuit continuity of the
oxygen sensor was required, rather than
a mors complete check of actual oxygen
sensor operating characteristics), CARB
has promulgated new OBD regulations,

3 Regulatory Impact Analysis: On-Board
Diagnostics, Appendix I; Air Docket No. A-80-35.
¢Title 13 California Code § 1968 (p. 614.16.1)

OBD 11,” which provide more stringent
requirements and other improvements
to the OBD system. Such requirements
include catalyst monitoring, evaporative
emission control system leak detection,
monitoring of the operational
characteristics of the oxygen sensor, and
detection of engine misfire. These OBD
II requiraments would be implemented
by manufacturers installing specific
CARB meandated OBD systems in their
LDVs and LDTs. OBD II is scheduled for
phase-in beginning with the 1994 model
year, with full compliance by the 1996
model year. EPA has worked closely
with CARB in developing both the
technology and the enforcement espects
of the OBD II regulations.

After passage of the CAAA, the
Agency published a notice of proposed
rulemaking on September 24, 1991,
requiring OBD on all new vehicles
beginning with the 1994 model yeer.
This final rulemaking adopts the
proposed regulations with some
exceptions as discussed later in this
preamble,

The regulations promulgated today
differ from California’s OBD Il rule in
some respects. The requirements being
promulgated today are expressed as
emission performance standards, rather
than the more design-oriented approach
taken in the OBD II requirements.
Emission performance standards

rovide the manufacturer with

exibility in determining which
components or systems the OBD system
should monitor and how to monitor
them. Manufacturers will be allowed to
determine the most appropriate means
of monitoring without seeking Agency
regulatory approval. However,
manufacturers may have the additional
burden of selecting OBD system
calibrations that ensure each unique
design they produce complies with
emission performance standards, and
that their unique designs perform to the
level required under these regulations.

The Agency expects that
manufacturers will be able to develop
identical systems to comply with both
Federal and California regulations, but
additional testing and calibrations
development may be necessary for
manufacturers to assure proper
optimization of their systems. EPA has
estimated these incremental costs and
has included them under the category of
“Application Costs" in the Regulatory
Impact Analysis (RIA). ! _

In response to concerns regarding this
incremental burden, especially as it
might impact implementation during
the initiafmodel years, EPA has decided
to accept compliance with the California

?Title 13 California Code §1968.1.
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OBD Il requirements as an alternative
means of meeting certain portions of the
Federal requirements through the 1998
model year. Beyond the 1998 model
vear, full compliance with the Federal
0BD rule will be required. 8

111. Requirements of the OBD Final Rule
A. General System Requirements

The primary purpose of section
202(m) is to require manufacturers to
install OBD systems to detect
malfunctioning or deteriorated
performance of a vehicle's emission-
related components. The OBD system’s
secondary purpose is to aid in the
proper diagnosis and repair of those
emission-related problems.

The Act requires EPA to promulgate
regulations requiring OBD systems that
are able to accurately identify any
emission-related deterioration or
malfunction that could cause or result
in exceedance of an eniission standard.
EPA acknowledges that a properly
designed and operating vehicle could
have emission levels approaching or
even equaling the emission standards.
In such cases, a very slight malfunction
or minor deterioration, which may be
infeasible to detect using OBD, could
result in failure to meet an emission
standard.

In other situations, a vehicle might
not experience much emission
performance deterioration even though
an individual component's performance
has reached a detectable level of
malfunction or deterioration.
Replacement of the component at this
stage would provide little emission
benefit, especially considering the cost
of the repair, and could, in fact, be
inappropriate if the component was
incorrectly identified as having reached
a detectable level of malfunction or
deterioration.

Therefore, EPA is adopting a
threshold approach to define the
performance requirements of the
Federal OBD system. Under this
threshold approach, when a
malfunction or deterioration of a
specific emission-related component or
System causes emissions to increase
significantly, compared to what the
émissions would be if the malfunction
had not occurred, the OBD system
would be expected to detect and flag the
tomponent as malfunctioning. For
example, under the regulations
Promulgated today, if deterioration or
malfunction of a vehicle's OXygen sensor

L

R
Beginning with the 1999 model year, California
will alsg accept systems meeting Federal

"quirements as automatically satisfying California

?_aD requirements for vehicles designed to meet
ier}

standards, see CARB Mail-Out #92-56.

is resulting in an emission increase of
0.2 g/mi HC, 1.7 g/mi CO, or 0.5 g/mi
NOyx, compared to what emissions
would be if the oxygen sensor was
working properly, then the vehicle's
OBD system must detect this oxygen
sensor malfunction and indicate that it
has occurred. If the OBD system does
not detect such malfunctions, it may be
denied certification or be subject to
recall. EPA’s testing procedures for
enforcing these regulations are
discussed in section IIL.G below. EPA's
reasons for using this approach are
discussed further in section V.E.

The threshold approach also allows
EPA to recognize both the technological
feasibility of malfunction detection with
OBD and the costs and emission
benefits of subsequent repairs. EPA has
required the OBD system to detect only
those problems which can reliably be
detected and whose repair would result
in a significant improvement in
emission performance. Thus, as
discussed in detail in the NPRM, the
threshold levels promulgated by EPA
represent the minimum levels of
significant emission impact which are
technologically feasible to detect. As
other information becomes available to
EPA demonstrating the technological
feasibility and appropriateness of setting
lower threshold levels, EPA would plan
to propose revisions to these thresholds.

he rulemaking places a minimum of
specific monitoring requirements on the
manufacturer. As required by the Act,
the OBD system must monitor catalyst
and oxygen sensor performance. In
addition, the OBD system must monitor
for and detect engine misfire and
electrical disconnection of the
evaporative purge control and any
emission-related powertrain component
or system which directly or indirectly
sends information to or receives
information from the vehicle's
computer. The two requirements for
misfire and electrical disconnection
have changed slightly from the
proposed requirements. For safety
reasons, there will not be a requirement
for fuel shut-off to misfiring cylinders,
and detection of electrical disconnects
and other malfunctions has been limited
to powertrain components and
electronic evaporative purge control as
a result of EPA's conclusion, after
extensive public comments, that the
proposed language required broader
monitoring than that contemplated
under the CAA. These changes are
discussed in more detail below.

These regulations also require a
malfunction indicator light (MIL) on the
vehicle dashboard that illuminates if
component deterioration or malfunction
causes emissions to increase above the

threshold levels specified in these

regulations, or if loss of electrical circuit
continuity of a monitored component is
detected. The purpose of the MIL is to
inform the vehicle operator of the need
for service when the vehicle is operating
under potentially high emitting
conditions.

Evaluation of a vehicle’s OBD system
at 75°F should be adequate for ensuring
proper system operation at cold ambient
temperatures. EPA believes that the
advent of cold temperature CO
standards will t in the development
of emission control strategies at cold
ambient temperatures that are more
consistent with emission control
strategies currently designad for 75°F
standards. As & result of this enhanced
control, it is anticipated that any
significant emission increase occurring
at cold temperatures due to component
malfunction or deterioration will be
detectable by a vehicle's OBD system at
75°F.

EPA expects that manufacturers will
install OBD systems that are feasible
and accurate, which will minimize false
malfunction indications end potentially
needless repairs, and thus wirl gain
consumer credibility and acceptance.
Consumer acceptance is a crucial aspect
of the OBD program because OBD's
effectiveness relies heavily on drivers
responding positively to an illuminated
MIL by taking the vagicle for repair. It
is a workable system that will lead to
the repair of malfunctioning vehicles
that contribute to air quality problems
throughout the nation. EPA intends to
monitor closely the development of
OBD technology, consumer acceptance,

and emission control strategies. As
appropriate, EPA will revisit these
issues and revise its OBD regulations.

B. Standardized Codes and Accessibility

Section 202(m)(4) of the Act, as
amended, requires that OBD system
information be unrestricted and
accessible to anyone via standardized
connectors without reqluiring access
codes or any device only availsble from
the manufacturer. Further, the OBD
system information must be usable
without need for any unique decoding
information or device. To satisfy these
mandates, EPA is requiring that OBD
systems conform to uniform industry

? See SAE standards #4]1850, J1677, }1892, ]1962,
11979, J2012, and J2186 in effect at the time of
gublicau‘on of this rule. Copies of these standards

ave been placed in the docket for this rulemaking.
Note that SAE standards ##]1978 and 2205, and
1S0 9141, included in the proposed rulemaking, sre
not incorporated into this final . These
documents had not been published as
standards at the date of publication of this final
rule; when these documents are published as final,

Continved
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standards adopted through the Society
of Automotive Engineers (SAE) and be
accessible with the use of a standard
hand-held diagnostic tool.® EPA has
reviewed these SAE standards and
believes they accurately and completely
specify the needed requirements. In
addition to ““freeze-frame" information
giving engine operating conditions at
the time of the malfunction, the
rulemaking requires that the following
information be provided over the
standard data link connector, if the
information is available to the on-board
computer or can be dstermined using
information available to the on-board
computer: calculated load value,
diagnostic trouble codss, engine coolant
temperature, fuel control system status,
fuel trim, fuel pressure, ignition timing
advancs, intake air temperature,
manifold air pressure, air flow rate from
the mass air flow meter, engine RPM,
throttle position sensor output value,
secondary air status, and vehicle speed.
EPA believes this information is
valuable in diagnosing malfunctions
and performing appropriate repairs, and
it is also required by California’s OBD
II regulation. In addition, to increase
vehicle repairability and specific to the
Federal OBD rule, the regulations
require that the vehicle be capable of
performing bi-directional diagnostic
control (i.e., the ability to not only
receive information from the vehicle’s
computer but also control the status of
various sensors by sending control
signals to the vehicle’s computer) based
on SAE communication specifications
on demand through the serial port on
the standardized data link connector.
The final regulations for this
requirement are identical to those in the
proposed regulations, except that air
flow rate and vehicle speed have been
added to paragraph (f)(2) of § 86.094-17
after having been inadvertently
excluded from the proposed regulations.
EPA received no public comments
specific to the proposed requirements
for standardization and accessibility of
stored com information. Comments
on the conditions for freeze-frame
storage are discussed in section 3 of the
Response to Comments document in the
OBD docket.

C. Anti-Tampering Measures

With today’s rulemaking, EPA is
req that manufacturers protect
their on-board diagnostic computers
from tamtmﬂn& The method employed
is left to the manufacturer’s choice.
Such msthods could include soldering

the Agency intends to incorporate them into the
Federal Regulations, perhaps in the forthcoming
final rule on service information availability.

chips to their circuit boards, enclosin,
(“potting”) the computer in a materia
such as polyurethane, or otherwise
germanemly sealing the computer
ousing. Write-protect features are
required for flash memory systems. This
OBD regulation requires adherence to
SAE standard #]2186, which has been
developed to meet CARB's OBD I
uirement for write-protection.

'oday’s rule also requires
manufacturers to use a single dashboard
MIL to indicate all emission-related
problems detected by the OBD system.
The purpose bsing to prevent a
proliferation of warning lights that
could lead to driver confusion.
Manufacturers may install warning
lights separate from the MIL intended to
alert the driver to safety problems or
problems related to engine operation
which could result in immediate
damage, such as low oil pressure or over
temperature conditions. ?Separeto
warning lights for engine temperature,
oil level, and alternator performance
will continus to be allowed). EPA
believes the requirement to have a
single MIL for all emission-related
problems is consistent with California's
OBD 1I requirement.

To discourage tampering, the MIL
must illuminate when the vehicle’s
ignition is in the “key-on" position each
time the vehicle is started. This will
facilitate in-use inspection to determine
that the system is functioning. The MIL
will go off after the engine is started
unless a malfunction has been detected.
Illumination of warning lights during
key-on is already common practice in
the auto industry.

The regulations also require that a
readiness code be stored in the on-board
computer to indicate when the
diagnostic system has completed all
monitoring checks and determined that
all monitored systems are functioning
properly. The readiness code will
ensure I/M testing personnel and service
technicians that malfunction codes have
not been cleared since the last OBD
check of the vehicle’s emission-related
control systems. This code will be
essential if OBD checks are ever to
replace tailpipe tests in /M programs,
since I/M personnel must be sure that
the OBD system has had sufficient time
to completely check all components and
systems. The readiness code is also
crucial for indicating to service
personnel whether any repairs have
been conducted properly; if the
readiness code appears indicating a full
functional check has been completed
without any malfunctions being
detected, the repair has been successful,
As noted in the following section on
Monitoring Frequency, a full evaluation

of the monitored systems may require
extended vehicle operation to
satisfactorily verify emission-related
component or system performancs.

In addition, aftermarket parts must be
fully compatible with the OBD system.
Installation of aftermarket parts which
prevent the OBD system from
performing its proper function will be
consid tampering. Questions
regarding potential tampering due to
installation of aftermarket parts will be
considered in the same manner as EPA
considers devices or actions which
could affect emission performance,

The anti-tampering provisions of the
final regulations are identical to those
proposed, except for the addition of
paragraph (b) to section 86.094-18,
which accepts demonstration of
compliance with the OBD II tampering
protection features through the 1998
model year.

D. Monitering Frequency

EPA expects that the OBD system will
evaluate component performance as
often as possible. Therefore, EPA is
requiring that all components monitored
by the OBD system be evaluated at least
once every trip, with one CVS-721°
driving cycle qualifying as a trip.
Manufacturers may monitor emission-
related components more frequently to
avoid component damage or assure a
reliable assessment of component
performance.

The monitoring frequency provisions
of the final regulations are identical to
those proposed.

E. MIL HIllumination

Upon malfunction determination by
the OBD system, EPA is requiring
illumination of the MIL on the vehicle
dashboard. Once illuminated to indicate
a malfunction, the MIL must remain
illuminated during all periods of engine
operation until the trouble codes stored
in the on-board computer are cleared by
a service technician or after repeated re-
evaluation by the OBD system fails to
detect a reoccurrence of the problem
(see discussion following). This will
eliminate confusion caused by those
OBD designs which turn off the MIL
when the ignition key is turned off with
no re-illumination upon restart.

EPA will allow manufacturers to
extinguish the MIL only if no
reoccurrence of the problem is detected
As in California’s OBD H regulations,
EPA is allowing the manufacturer to
extinguish the MIL after three
subsequent sequential driving cycles o!

10The CVS-72 driving cycle s equivalent to the
Urban Dynamometor Driving Schedule (UDDS) &5
defined in 40 CFR part 86, Appendix I, paragraph
(a).
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similar operation (as discussed below)
in which a system fault did not reoccur.
EPA will also allow the computer-stored
fault code to be cleared after forty (40)
engine warm-up cycles if the same fault
is not reregistered. These requirements
will serve as the minimum number of
warm-up cycles without reoccurrence of
e malfunction before extinguishing the
MIL or clearing the computer of fault
codes. Manufacturers may determine
more extensive operation is appropriate
for their particular vehicle designs.

EPA is requiring the same MIL
illumination and extinguishing criteria
for all malfunctions California has
adopted for misfire and fuel system
mealfunctions. Specifically, before
extinguishing the MIL, the vehicle must
be operated over three subsequent
sequential driving cycles under which
similar operating conditions have been
experienced. As with the OBD Il rule,
similar operating conditions are defined
as being within ten (10) percent of the
load condition and 375 rpm with the
same engine warm-up status which
existed when the malfunction was first
determined. g

Current OBD systems incorporate a
MIL displaying a phrase such as
“Service Engine Soon."" EPA is not
specifying the exact wording for the
MIL, but EPA retains the right to
disapprove any wording other than
"Check Engine’' or “Service Engine
Soon™ if EPA believes that wording does
not adequately alert the driver of the
need for repairs or makes an unfair
indication of when or where to have

repairs done (e.g., ‘“Service Soon at
Dealer™).

EPA is requiring the MIL to blink
continuously during periods of engine
misfire that could potentially damage
the catalyst. This requirement is
changed from the proposed
requirements under which the MIL was
required to blink during any misfire
condition. Public comment suggested,
and EPA agrees, that requiring the MIL
to blink under any misfire condition
may result in the MIL blinking often
enough that the driver may ignore the
blinking effect, However, it is necessary
to have the MIL blink when misfire
conditions could damage the catalyst to
alert the driver to the high emitting
operating condition possible during

#se misfire conditions and to prevent
cetalyst damage from actually occurring.
The regulations require the
manufacturer to determine the misfire
conditions under which catalyst damage
¥ould potentially occur and, thus, the

kc)]o_nc}i(itions under which the MIL must
InK,

F. Repair Information Availability

This rulemeaking does not contain the
final requirements under which
information necessary to perform repair
and maintenance service on OBD
systems and other emission-related
vehicle components would be made
available to the service and repair

industry. Such requirements will be
contained in a forthcoming Agency
rulemeking.

G. Enforcement

Certification

Certification enforcement of the OBD
requirements is composed of three
aspects: (1) Manufacturers are required
to submit documentation of OBD system
design for Administrator approval; (2)
EPA will perform audit testing of
emission data vehicles, fuel economy
data vehicles, and assembly lins
vehicles; and (3) EPA will evaluate
results of in-use testing programs, such
as the in-use compliance and emission
factors programs, for vehicles with
similar OBD systems to that under
certification evaluation. The proposal
discussed a fourth aspect of certification
addressing compliance with information
availability requirements. This fourth
aspect will be addressed in the
forthcoming Agency rulemaking en
Repair Information Availability.

anufacturers shall be requz'ed to

provide EPA with sufficient
documentation on the OBD system
design to permit the Agency to perform
a thorough evaluation of the
effectiveness of the proposed OBD
system. Although the regulations do not
require that 8 manufacturer supply
information which supports the
decision not to monitor specific
components or systems, the
manufacturer should have such
information available and EPA retains
the right to access such information
consistent with section 208 of the Act.

EPA is not requiring manufacturers as
part of the cex%cation program to
routinely demonstrate via test data that
their vehicles conform to these OBD
regulations. EPA retains the right to
audit manufacturers’ OBD designs by
selectively evaluating individual
designs over a wide range of potential
malfunctioning conditions as described
below. If a manufacturer’s design fails
this audit evaluation, the manufacturer
will be denietcl!l iozm‘ﬁcation for vehicles

ui wi at OBD design.
qutfrEl’:g certification testings:f vehicles
certified to Federal OBD, EPA could
individually cause one or more of the
following malfunctions on any emission
data vehicle or other vehicle approved
by the Administrator. To evaluate a

system's O sensor, catalyst, or misfire
monitoring, EPA could install or
simulate a deteriorated O; sensor or
catalyst or induce misfire. If the MIL
illuminated and proper codes were set,
the OBD system would comply with
requirements to detect thess
malfunctions. If the MIL failed to
illuminate, the OBD system would pass
certification only if the increase in
emissions due to the individual
malfunction was less than the threshold
levels being established by this
rulemaking. During certification testing
of vehicles certified to Federal OBD,
EPA may electrically disconnect the
evaporative purge control (if equipped)
or any emission-related powertrain
component (one at a time) that directly
or indirectly receives information from
or transmits information to the on-board
computer, such as the auxiliary air
system or engine coolant temperature
sensor, The OBD system will pass
certification if the MIL illuminated and
proper codes were set for any electrical
disconnection. Such electrical
continuity audits may be done on any
emission data vehicle or assembly line
vehicle.

During certification of vehicles
certified to California OBD II, EPA may
conduct audit and confirmatory testing
consistent with the provisions of the
OBD II rule. Therefore, while the
Agency will consider California
certification in determining whether to
grant a Federal certificate, EPA may also
elect to conduct its own evaluation
under OBD II rules for OBD systems the
manufacturer is electing to voluntarily
certify according to OBD Il rules.

EPA ealso reserves the right to evaluate
any other pertinent data or information
in deciding whether to grant a vehicle
a certificate. In determining whether an
OBD system should be certified, EPA
may take into consideration information
on the system’s previous performance in
actual use should such performance
exist, including emissions and MIL
illumination on in-use vehicles tested
under the in-use enforcement and
emission factors programs or any other
in-use testing program. Data from in-use
vehicles would be particularly
important in determining whether
manufacturers would be allowed to
“carryover” an OBD system from one
maodel year to another.

The certification provisions of the
final regulations are essentially the same
as those proposed, except that the
proposed requirements pertaining to
information availability and service
information plans have been deleted.
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In-Use Compliance

In-use enforcement of the OBD
regulations will focus on whether the
OBD system detects an emission-related
malfunction or deterioration that
actually occurs in-use. In determining,
under the provisions of ssction 207(c),
the conformity of in-use vehicles with
the performance requirements of the
Federal OBD regulations, EPA will test
any in-use vehicle, regardless of proper
maintenance or use, as long as the
vehicle’s maintenance and use did not
affect the proper functioning of the OBD
system itself. Vehicles with detectable
exhaust leaks will first have
these leaks repaired. Since the portion
of the FTP used to measure exhaust
emissions does not measure the
emissions from such leaks, EPA’s
evaluation of OBD performance will not
penalize a manufacturer for exhaust
system leaks.

EPA will target in-use vehicles with
emissions exceeding the applicable
standards for further investigation of
OBD system performance. For vehicles
certified to OBD II, EPA will conduct in-
use enforcement testing within the
provisions of the OBD II rule; the
following discussion is relevant for
those vehicles certified to Federal OBD
performance requirements.

if an in-use vehicle is tested and
shown to have emissions éxceeding
applicable standards, an attempt will be
made to diagnose and repair the
problem or problems causing the high
emissions. If any single and identical
undetected malfunction of an emission-
related powertrain component or the
vapor recovery or purge control systems,
regardless of whether the OBD system
monitored for that malfunction, is
repaired and reduces emissions by an
amount greater than a threshold level on
at least two vehicles of the same general
OBD system design, that particular OBD
system would be considered faulty.

In such a case, these vehicles will be
in violation of the OBD regulations, and
they may be recalled under section
207(c) of the Act for defective OBD
systems, and certification carryover of
that OBD system design could be denied
for future model years. Also, ifa
malfunction found in use was not
monitored by an OBD system EPA
found to be faulty, future OBD systems
by the same manufacturer may be
required to monitor for that
malfunction, unless the manufacturer
could demonstrate te the
Administrator’s satisfaction that the
malfunction will not occur in
subsequent model years.

In-use evaluation of OBD system
effectiveness at detecting potential

evaporative system malfunction for
vehicles certified to Federal OBD will be
done using the emission threshold of 30
g/test measured over the first 24 hour
period of the diurnal portion of the
revised evaporative emission test
procedure. If a vehicle with an
unilluminated MIL or illuminated MIL
with no appropriate trouble code is
found to fail that threshold, any
discernable problems will be repaired.
Upon completing these repairs, a 0.04
inch orifice will be created within the
vehicle's evaporative emission control
system, If the MIL then illuminates
during the FTP driving cycle and a
proper trouble code is stored, the
vehicle’s OBD system will be
considered acceptable. If the MIL fails to
illuminate on at least two vehicles
which fail both the threshold and the
0.04 inch evaluation, and both vehicles
have the same type of “as received”
evaporative system malfunction(s) and
the same general OBD system design,
that OBD system may be subject to EPA
recall. The basis and rationale for the 30
g/test emission threshold and the 0.04
inch diameter orifice are explained in
section V.C, of this preamble.

In the case of an OBD system failing
to identify an infrequent component
failure, the OBD system, not the
component, would be the subject of the
recall and that recall would occur only
if the determination were made that the
“failure to identify"" would occur on at
least two vehicles of the same general
OBD design within EPA’s limited test
sample. In the Agency's opinion, if an
identical malfunction occurs on two
similar vehicles within EPA's test
sample of a manufacturer’s fleet (usually
only 10 to 40 vehicles) without being
flagged by the same OBD system design,
that OBD system design is inadequate
and has failed to detect a malfunction
with considerable likelihood of
occurring during in-use operation. As
proposes, EPA could effectively have
required a recall efter finding just one
such occurrence within the in-use fleet.
However, public comment suggested
that such a potentially one-in-a-million
occurrence should not be considered
sufficient for recall. By requiring two
such occurrences within such a small
sample, the Agency believes that the

ion must be occurring with
sufficient probability within the in-use
fleet to warrant possible recall action.
This issus is discussed further in
section V of this preamble.

EPA recognizes the need to assure
apgro riately functioning OBD systems
at lgg mileages. CARB's OBD I
regulations do so by explicitly requiring
OBD monitoring of essentially the entire
emission control system and assuring

proper at certification time.
This way, CARB’s OBD II regulations
help guarantee the OBD system is
capable of detecting problems that
might not occur until very high mi'aage,
e.g. over 100,000 miles. EPA’s
certification program similarly assures
OBD designs which should function
appropriately and detect high mileage
problems with the catalyst, the oxygen
sensor, misfire, and electrical
disconnection. For other potential
problems, EPA’s program relies on
manufacturer assessment of monitoring
neads, backed up by EPA’s in-use
enforcement program.

The in-use compliance provisions of
the final regulations have changed from
those proposed, as discussed in detail in
section V of this preamble and section
3 of the Response to Comments
document in the OBD docket.

EPA's current in-use emission
compliance program will continue to
test properly maintained and used
vehicles regardless of MIL illumination
for compliance with existing regulations
which require that vehicles conform to
emission standards for their useful lives

IV. Public Participation

On September 24, 1991, EPA
published a Notice of Proposed
Rulemaking (NPRM) which set forth
proposed requirements for on-board
diagnostic (OBD) systems on light-duty
vehicles and light-duty trucks. The
period for submission of comments on
the NPRM was scheduled to close on
December 9, 1991.

On November 6 and 7, 1991, a public
hearing was held. The original comment
period was then extended to January 10,
1992, for comments regarding the
availability of service information only.
In addition, on March 31, 1992, the
comment period was reopened for
comments relevant to the malfunction
detection requirements associated with
evaporative emission control system
monitoring and for comments relevan!
to the acceptance of California OBD II
requirements. The comment period
concerning these two items closed on
April 30, 1992.

he CAA requirements regarding the
availability of service and repair
industry information necessary to
perform repair and maintenance service
on on-board diagnostic systems and
other emission-related vehicle
components have elicited extensive
comments. Because of the scope of the
issues involved and raised by these
comments, further analysis is required.
As a result, the requirements for making
information available to the service
industry will be handled in a
subsequent regulation.
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Comments were received from
manufacturers and their associations,
mechanics and their trade associations,
motor vehicle dealerships, state
agencies, and private individuals. The
following sections briefly summarize
comments on the major issues. For the
complete response to comments, see the
Response to Comments on the
Regulations Requiring On-Board
Diagnostic Systems on 1994 and Later
Model Year Light-Duty Vehicles and
Light-Duty Trucks contained in the
public docket for this rule.

V. Discussion of Comments and Issues

Comments on & wide range of issues
concerning the proposed OBD system
requirements were received.
Summarized here are the comments
concerning the major or controversial
issues and the rationale behind EPA's
final decisions, These issues are
considered in more detail in the
supplemental Response to Comments
document prepared for this final rule
and included in the docket noted
earlier. Also in this Response to
Comments document is consideration of
other more minor issues whose
resolution is reflected in this final rule.

A. Acceptance of California OBD II
Requirements

Summary of Proposal

In the NPRM, EPA proposed that OBD
designs satisfying the California OBD I
rules would satisfy Federal OBD
requirements for some initial model
years. The purpose was to allow
manufacturers sufficient leadtime to
evaluate their designs intended to meet
California’s OBD II rules to assure they
also meet Federal rules or are modified
as necessary. The model years
considsred included 1994 through 2002,
with the exact interim period to be
determined on the basis of additional
information from the industry on the
necessary changes they anticipated and
the resources available to them. After
the close of the initial comment period
on December 9, 1991, EPA reopened the
comment period from March 31, 1992,
until April 30, 1992, to take further
comment on the issue of accepting
California OBD II systems as satisfying
Federal OBD requirements. In the notice
announcing the reopening of the
comment period, EPA stated that its
analysis suggested acceptance of OBD Il
at least through the 1996 model year
Wwas appropriate to provide industry
sufficient leadtime for incorporating
OBD Il into their product lines and for
making any potential calibration
changes deemed beneficial in meetxﬁ‘
federal requirements by the 1997 model

year, while satisfying the Agency's
strong interest in having the more
performance based aspscts of the federal
OBD rule in place as soon as
practicable.

Comments: Overwhelmingly, vehicle
manufacturers requested that EPA
accept compliance with OBD Il as
satisfying Federal OBD requirements for
some period of years, The comments
from manufacturers varied as to the
length of time during which OBD II
should be accepted by EPA, with
requests ranging from 1998 to 2002, and
even indefinitely. Those requesting
indefinite acceptance argued that if OBD
1 is acceptable at all, it should be
acceptabfe indefinitely. Most based their
recommendation on the general view
that compliance with the Federal rules
would require incremental investment
in evaluation and potential redesign of
systems satisfying California’s OBD II
regulations. Some vehicle
manufacturers also expressed a need to
conduct further in-use performance
evaluation before being prepared to
satisfy the Federal OBD requirements.
Only the State of Colorado
recommended Federal OBD
implementation as soon as possible;
however, its comments do not
specifically object to acceptance of OBD
1I standards. Colorado did mention
differences between the information
availability requirements of the
Agency's proposed rulemaking in
comparison to OBD II. However, EPA’s
acce! of OBD II requirements
would not preclude the need to meet
future Agency requirements for
information availability. The State of
California recommended accepting OBD
1I through the 1998 model year since the
OBD 1I regulations provide for
acceptance of Federally certified OBD
systems beginning with the 1989 model

ear. !!

Analysis of Comments: No
information supplied in the commaents
supported manufacturers’ contention
that they would need to develop
alternative designs or calibrations to
meet Federal rules, compared to OBD 1I
rules. Only one commenter quantified
the incremental burden of complying
with the Federal rules, and that analysis
did not specifically state why the
incremental costs were required. EPA
believes, based on at least one
manufacturer’s comment, that
manufacturers prefer a longer period of
Federal acceptance of OBD II systems to
provide additional in-use performance
evaluation prior to being held
responsible for compliance with the
Federal OBD rules.

11 CARB Mail-Out #91-57.

For the reasons given in the notice of
proposed rulemaking, EPA anticipates
manufacturers will not need to adopt
different hardware to comply with the
Federal rules compared to the hardware
manufacturers have indicated they will
adopt to meet the California OBD II
rules. The comments have not
persuaded EPA that its ex&ectations are
unreasonable, Therefore, the only
necessary difference in design might be
a need to recalibrate the OBD system to
meet the Federal emission thresholds. In
EPA’s judgement, no more than one
additional model year should be
required for a manufacturer to conduct
a design evaluation, test, and perhaps
develop some modifications to OBD
calibrations to assure their designs
satisfy Federal requirements.

From an in-use durability perspective,
manufacturers might perceive the
Federal rules as requiring more
emphasis on in-use emission
performance than the California rules.
The clear responsibility of the
manufacturer to develop an OBD system
capable of detecting in-use problems
which result in vehicles exceeding in-
use emission thresholds may, in the
manufacturers’ view, entail greater in-
use performance responsibility,
necessitating additional in-use
evaluation. While EPA does not believe
that an additional in-use performance
evaluation is necessarily required due to
the differences between the California
and EPA regulations, Agency
understands that this regulation and the
OBD 1I regulation are forcing the
development of new OBD technology,
and that an in-use performance
assessment program could be useful in
determining the most appropriate OBD
designs for the federal regulations.
Given that manufacturers must develop
and install the OBD technology across
its entire product line within a short
timeframe, the manufacturers may not
have sufficient time to adequately assess
the OBD system’s performance under
typical in-use conditions. Even under a
program designed for rapid feedback,
soms years could be required to
evaluate in-use performance and feed
this information back into the design
process. The Agency believes that as
many as three or four years would be
required for such in-use evaluation to
allow a substantial number of vehicles
to accumulate sufficient mileage to
make the evaluation representative of
the in-use fleet.

Most manufacturers have indicated
they expect to have some portion of
their product lines complying with the
OBD II regulations for the 1994 and
1995 model years, although each
manufacturer may have some designs
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which will not comply with the OBD II
regulations until the 1996 modsl year.
Thus, manufacturers should be able to
begin design evaluation (including in-
use evaluation) beginning with the 1994
or 1995 model year. Due to human
resource limitations, potential
recalibration work by some
manufacturers might have to be delayed
until after the 1996 model year, after
completing thoir work in developing
systems capable of mesting the
California OBD Il regulations for the
1996 model year. Allowing additicnal
years for in-use evaluation and
concurrent work on potential
recalibration as may be necessary to
evaluate compliance with the Federal
certification rules and maks any
beneficial calibration changes,
manufacturers should be eble to comply
with the Federal rules beginning with
the 1999 model year. This is also
consistent with the recommendation of
the State of California.

As mentioned, some vehicle
manufacturers suggested that EPA
accept OBD 11 systems indefinitely. This
alternative was neither proposed by the
Agency, nor is it an attractive alternative
from the Agency's perspective, The
Federal regulations contain enforcement
approaches consistent with past EPA
policies which rely on performance
evaluations, rather than specific design
requirements, to encourage innovative
control strategies and improvements in
technology. Also, having effectively two
separate regulations mandating the same
type of program is unnecessarily
inefficient to enforce. Finally, EPA can
establish no benefit to manufacturers
from having two separate sets of OBD
regulations in effect for federal purposes
beyond the 1998 model year.

PA Decision: For the 1994 through
1998 model years, EPA will enforce
OBD requirements against either the
California OBD II requirements in place
as of the publication date of this
rulemaking, or the Federal OBD
requirements. Beginning with the 1999
model year, full compliance with the
Federal OBD requirements will ba
required for all vehicles covered by this
rulemaking. This will assure designs
fully meeting the goals of the Federal
OBD program, not only for
preproduction certification but also
during in-use operation.

B. Catalyst Monitoring

Summary of Proposal

The proposed rule required that the
MIL must be illuminated upon detection
of catalyst malfunction or deterioration
before it results in an exhaust emission
increase greater than 0.4 g/mi HC, 3.4 g/

mi CO, or 1.0 g/mi NOx as measured on
the FTP.

Comments: Comments from several
vehicle manufacturers suggested that
EPA should set an emission threshold
based on an absolute emission level
exceedance (i.e., malfunction when
emissions exceed a specified emission
level, such as the OBD II threshold of
1.5 times the HC standard or roughly 0.6
g/mi) as opposed to a relative emission
lavel increase(i.e., malfunction when
emissions increase a specified level
above the vehicle baseline) like the one

roposed. Manufacturers argued their

elief that engine-out emissions tend
not to increase over the vehicle's life.
Therefore, they believe that the catalyst
emission threshold should be a
constant, or absolute, emission level
above which catalyst failure must be
flagged.

so, vehicle manufacturers argued

that the dual oxygen sensor method,
currently the most effective means of
catalyst monitoring, which compares an
oxygen sensor signal dPI.ﬂCOd before the
catalyst to one placed after the catalyst
to dstermine the catalyst’s operational
status, is not capable of distinguishing
loss of NOx conversion capability, and
does not distinguish the loss of CO
conversion capability as effectively as it
does the loss of HC conversion,
Therefore, they believe that it would be
inappropriate to require monitoring the
catalyst for loss of CO or NOx
conversion capability; they believe that
monitoring solely for HC conversion
capability will lead to more accurate
results,

Analysis of Comments: Based on
analysis of the comments, the Agency
agrees that, in those cases in which
engine-out emissions tend to remain
constant over the courss of a vehicle's
lifetime, it is most accurate to structure
catalyst failure detection upon a
constant emission level exceedance as
opposed to an emission level increase.
Such a constant emission level criterion
also encourages manufacturers to design
for low tailpipe emission levels since *
this would provide a greater margin for
catalyst deterioration prior to requiring
OBD detection. EPA views encouraging
low emission designs as generally
beneficial. However, there are
circumstances in which engine-out
emissions can increase; for example,
due to the gradual loss in cylinder
compression as the engine wears,
especially after high mileage
accumulation. In such cases, the
vehicle's tailpipe emission level could
approach the constant emission
threshold criterion without the catalyst
having experienced excessive
deterioration. As the regulations are

intended to monitor a malfunction or
deterioration of specific emission-
related components or systems, and as
the fault codes are intended to
accurately indicate the component or
system that has malfunctioned, the
requirements for catalyst monitoring
cannot rely on general emission
exceedances to signal catalyst
deterioration. The catalyst monitor must
be designed such that a trouble code
signalling catalyst deterioration can
actually be traced to catalyst
deterioration. The regulations, therefors,
must still require that catalyst-specific
deterioration be monitored and that the
emission threshold specifically be tied
to catalyst deterioration. See the
discussion of exhaust emission
threshold levels in section V.E of this
preamble for more discussion of this
issue,

Therefore, EPA has developed a two-
tiered approach for the catalyst
monitoring threshold which should
satisfy both the vehicle manufacturers'
and EPA's concerns. Under this
apgroach, the Agency will target
vehicles with emissions exceeding 0.5
g/mi HC for catalyst evalustion, Any
such vehicle without an illuminated
MIL for which replacement of the
catalyst decreases tailpipe emissions by
0.4 g/mi would be considered in
violation of this OBD regulation.

This differs from the proposal only by
the addition of the 0.6 g/mi HC flag.
This emission level was chosen on the
basis of EPA's belief that it represents
the lower limit of reliable detectability,
and its consistency with the OBD II
regulation, The 0.6 g/mi HC flag has
been added to the catalyst monitoring
criteria to prevent the flagging of bigh
efficiency catalysts at low mileage. As

. proposed, a low mileage vehicle with

tailpipe emissions of 0.1 g/mi HC would
have to flag a catalyst as malfunctioning
if emissions had reached 0.5 g/mi HC,
even though such a catalyst may still be
converting at 75 percent efficiency. The
Agency does not want to flag and
replace such high efficiency catalysts.
The two-tiered approach of the final
regulation gives leeway at low mileages
to prevent replacement of still high
efficiency catalysts.

This catalyst emission threshold slso
differs from tha proposel by eliminating
CO and NOx from the evaluation
criteria. EPA agrees with vehicle
manufacturers that correlation between
the dual oxygen sensor monitoring
method and CO conversion within the
catalyst is very weak, and thata
correlation with NOx conversion using
this monitoring method is not possible.
The efficiency of CO conversion, end
loss thereof, within the catalyst is
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generally affected by the same
mechanisms as is HC conversion;
therefore, the Agency believes that
detection of a loss in HC conversion will
generally be indirectly detecting a loss
in CO conversion, Additionally, because
the correlation between the monitoring
method and HC conversion is strong

and that with CO conversion is weak,
the chance for false diagnosis of CO
conversion losses is higher than the
chance for false diagnosis of HC
conversion losses. For these reasons, the
Agency believes that the CO threshold
should be eliminated. Also, the Agency
knows of no means by which loss of
NO, conversion can be detected;

therefore, the Agency believes that the
NO, threshold should also be
eliminated.

EPA Decision; On the basis of the
comments and further EPA analysis,
matched with industry requests for a
threshold level consistent with OBD II,
catalyst deterioration must be detected
before it results in both an exhaust
emission exceedance of 0.6 g/mi HC and
an emission increase of 0.4 g/mi HC.

C. Technological Feasibility of
Evaporative Control System Leak
Detection

Summary of Proposal

The proposed rule did not explicitly
require monitoring of the evaporative
emission control system. However, the
proposal required that the OBD system
detect any evaporative system
melfunction occurring in-use and
causing an evaporative emissions
increase greater than 2 g/test. Therefore,
the manufacturer was given the
flexibility to forego monitoring by
equipping vehicles with evaporative
emission control systems which would
not fail during in-use operation. If the
manufacturer was confident that no
malfunction would occur in-use, there
would be no need to monitor the
evaporative emission control system
using OBD.

Comments: Virtually every
manufacturer stated that detection of a
2 g/test emission increase, or detection
ofa hole so small that emissions
increased by such a small amount, was
infeasible if measured using the
enhanced evaporative test procedure,
which is scheduled for phase-in
beginning with the 1996 model year
through the 1969 model year.'? Vehicle
manufacturers suggested alternative

** Control of Air Pollution From New Motor
Vehicles and New Motor Vehicle Engines:
Evaporative Emission for Gasoline- and
Msthanol-Fueled Light-Duty Vehicles,

Trucks and Heavy-Duty Vehicles, signed by the
Administrator on January 20, 1993, and soon to
ppear in the Federal Register.

OBD requirements for evaporative
monitoring such as detection of a
specified orifice within the system
consistent with OBD 11, or detection of
discrete failures such as missing gas
caﬁf or disconnected v:j)ox lines. Man
vehicle manufacturers also comment;
that, while preferring an orifice
requirement consistent with OBD II, the
OBD 11 requirement of 0.04 inches was
both infeasible and unnecessary for
improved gir quality because, in their
opinion, such small holes do not occur
in-use.

Analysis of Comments: In developing
the proposed 2 g/test evaporative
emission threshold, EPA used the
diurnal sequence from the current
evaporative emission test procedure.'
The Agency agrees that detection of a
problem so slight as to cause no more
than a 2 g/test emission increase over
the much more rigorous enhanced
evaporative emission test procedure is
not practicable, if even feasible, since
such a small emission increase over that
test procedure would correspond to
such a small opening in the system that
the sensors required for detection would
be prohibitively expensive. Therefore,
the Agency considered raising the
emission increase threshold to reflect
the expected (at that time) revision of
the diurnal test procedure or setting an
orifice detection requirement consistent
with OBD II. To gain further insight into
the issue, the Agency reopened the
comment pericd from March 31 to April
30, 1992, and participated in a CARB
workshop geared largely toward the
technological feasibility of evaporative
monitoring.

The Agency views the California OBD
II orifice detection requirement as a
design requirement becauss it mandates
that the evaporative system be
monitored rather than allowing the
manufacturer to forego OBD monitoring
by designing the evaporative system to
perform such that the chance for
excessive emissions is unlikely. The
Agency prefers an emission threshold
approach liks that proposed because it
encourages manufacturers to design
more robust evaporative emission
control systems in lieu of monitorin
through OBD. An emission threshol
approach also facilitates in-use
enforcement by providing an objective
standard (the emission threshold)
against which to measure in-use
performance.

Considering these factors, the A%ency
will stay with an emission threshold
requirement, realizing that a higher
emission level is required to reflect the
forthcoming revision of the evaporative

1340 CFR part 86.

emission test procedure and to balance
technological feasibility and costs. The
Agency believes that it is important to
detect loss of system integrity within the
evaporative system as soon as possible
due to the large amount of fuel vapor
which can escape through even very
small holes.'* Industry has argued that
very small holes (i.e., lass than 0.08
inches) do not occur in-use. However,
independent EPA and CARB

analyses '3 indicate that small holes
are present on as many as 9 to 13
percent of in-use vehicles. This finding
is consistent with EPA expectations
since EPA believes that at least a portion
of large leaks start as small leaks. The
Agency also believes, like CARB, that
detsction of very-small holes is feasible
under proper operating conditions. In
meetings held subsequent to publication
of the proposed rule, several
manufacturers have acknowledged that
detection of small holes is feasible, and
one automotive supplier has developed
a monitoring system capable of
detecting holes even smeller than 0.04
inches.’

Therefore, because EPA prefers a
threshold approach but wants to
minimize the development burden
placed on manufacturers, EPA has
chosen to use a two-tiered approach to
the evaporative monitoring threshold,
similar to that discussed for catalyst
monitoring. This two-tiered approach
will consist of a 30 g/test flag followed
by a 0.04 inch evaluation test. The 30
g/test flag has been chosen becauss EPA
believes that it represents the typical
emission level that would escape from
a 0.04 inch hole within the evaporative
system according during the first 24
hours of the revised diurnal test
procedure. This conclusion is based
upon manufacturer-supplied data,
which EPA finds to be reasonable,
contained in the docket to this
rulemaking. The 0.04 inch hole size has
been chosen because it constitutes the
minimum hole size which EPA and
CARB believe can be practicably
detected based on manufacturer and
independently supplied data contained
in the OBD docket. Ths Response to
Comments document for this
rulemaking discusses this data in detail.

14 Se0 docket submittels from Toyota, Honda, GM
and others in responss to the March 31, 1982,

of the OBD public comment period,
included in section IV-D of the docket for this
45 :

'S Mamorandum from Linc Wehrly to Robert
Larson regarding Evaporative System Leaks In-Use,
September 9, 1992.

1SCARB Mail-Out #92-27, May 11, 1992.

17 Memorandum from Linc Wehrly to OBD Docket
No. A-80-35, regarding a Siemens Presentation to
EPA, dated June 2, 1992,
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For the purposes of in-use testing, any
in-use vehicle with evaporative
emissions of 30 g/test or higher
measured over the revised evaporative
test procedure will be flagged for OBD
evaluation. This evaluation will consist
of first making necessary repairs to the
evaporative system, then placing a 0.04
inch orifice somewhere within the
system. The vehicle will then be tested
using the FTP. If the MIL then
illuminates during the FTP, the OBD
system will be considered in
compliance. If the MIL fails to
illuminate during the FTP, the OBD
system will be considered in violation
of this OBD regulation, EPA believes
that demonstration of the OBD system's
inability to detect evaporative emission
malfunctions should be triggered by
failure to detect a 0.04 inch orifice,
rather than failure to detect evaporative
emissions of 30 g/test, because the
emissions of 30 g/test could have
resulted from a defect other than a
defect equivalent to a 0.04 inch hole,
but as discussed above, EPA believes
0.04 inches is the minimum hole size
that can be practicably detected.

The lhresﬂold approach allows the
manufacturer either to design and
produce an evaporative emission
control system that will not fail or that
upon failure will not cause exceedance
of the emission threshold, or to install
a system capable of malfunction
detection at the feasibility limit, i.e.,
detection of a 0.04 inch hole.
Manufacturers could meet this using the
same OBD evaporative monitoring
system as installed on California OBD II
certified vehicles. The manufacturer
may also elect to incorporate a discrete
monitoring method (i.e., one that detects
hose disconnections or loose gas caps,
but not small leaks such &s 0.04 in
holes), thereby reducing costs, by
designing an evaporative system which
will either not have small leaks or will
not exceed the threshold under small
leak conditions. The 30 g/test flag
allows the Agency to evaluate whether
a vehicle not equipped with OBD leak
detection within the evaporative system
is in compliance because there would
otherwise be no performance criteria
against which to evaluate the
manufacturer's choice to forego such
monitoring.

EPA Decision: The Agency has chosen
to stay with a threshold approach using
a threshold which reasonably
approximates the amount of vapors
which would leak from a 0.04 inch
diameter hole under low pressure
conditions. This threshold will be 30 g/
test measured during the first 24 hours
of the 3 day diurnal which constitutes
the revised evaporative emission test

procedure. Upon failure of this inconsistent with California's
threshold without MIL illumination end requirements and would unnecessarily
appropriate trouble code storage, the increase the regulatory burden on

evaporative system will be repaired and manufacturers because development of
a 0.04 inch hole inserted. Failure of the  monitoring techniques would be

MIL to illuminate during the FTP with  required for evaporative systems being
this 0.04 inch hole would be considered  phased-out within a year or two. ’
a violation of OBD regulations. The 30

ik ‘ Analysis of Comments: Comments on
gﬁt:lsliation }ﬁglgd ;\gtl latll;::ﬁl)):mu::geas *  this issue supported EPA's position that
criterion. The 6'04 irich hole will be implementation of OBD requirements
used as the performance criterion. for evaporative system leak detection
Measurement for the 0.04 inch hole prior to phase-in of the revised

would be done during the dynamometer ©vaporative emission test procedure
portion of the FTP, which will not be would result in significant extra burden

changed by the evaporative test on the industry with a poor cost
procedure rulemaking. effective environmental benefit due to
It is important to note that this OBD the high application costs and the
evaluation in no way replaces current relatively low potential total emission
in-use enforcement procedures, rather it reductions. EPA seeks to avoid placing
is an addition to those procedures. such burden on the industry. However,
Therefore, vehicles with evaporative electrical problems with the purge flow
emissions below 30 g/test but exceeding  which fall under the requirement to
the 2 g/test emission standard would detect loss of electrical circuit
stil'l be considered in violation of continuity, can be detected
emission standards and would economically beginning as early as the

potentially be targeted for a

5 o 1994 model year. Such an element of an
conventional emissions recall.

OBD systam would not have to be
D. Phase-in of Leak Detection Within the redesigned with subsequent phase-in of
Evaporative Emission Control System the revised eveporative emission test
procedure. Adopting such a requirement
Sumumncyof Erqposal 3 is also consistent with the Clean Air Act
Under the proposed regulations, mandates to have OBD monitoring
monitoring of the evaporative emission systems in place beginning with the
gontrol system for problems would not 594 modei year unless technically
;’ ma.ndlatde.d. axcopt fofr monitoring of  ;;foagible. Additional requirements
eibsiTical URCORNGE L BYAPOTAtIVS including those necessary to detsct

:?1?::2 Ct(.);‘}:g nc:ern::c:i!\’li:li]ni’gzgat'on leaks or other problems which would
s : disrupt the normal trapping of

from the vehicle’s on-board computer. evaporative emissians could then be

However, in-use enforcement of an Hasodl ith th S aaaitya
evaporative leak detection emission P Pt A

threshold would begin with vehicles emission test procedure. ‘
certified to the new eveporative - EPA Decision: Beginning with the
emission test procedure being 1994 model year, manufacturers will be
developed by EPA or by the 1996 MY, responsible for detecting problems
whichever occurred first. related to the purge control operation of

Comments: All commenters requested  their vehicles’ evaporative emission
that OBD requirements for evaporative  control system as electrically monitored

emission control system problems be by each vehicle’s on-board computer.
implemented to coincide with phase-in  Manufacturers will be responsible for
of the new evaporative emission test detecting additional problems with

procedure. However, they did not want
to implement OBD requirements
beginning with the 1996 MY if the

malfunction or deterioration of the
evaporative emission contrel system for

’ : s vehicle designs as they are phased in to
revised evaporative emission test :

: comply with the revised evaporative
procedures were not fully in effect by g
that time. Under California's OBD II emission fest procodures.
rules, the phase-in of the evaporative E. Emission Threshold Approach and

emission monitoring requirement will Exhaust Emission Threshold Levels
coincide with the phase-in of the

California revised evaporative emission =~ Summary of Proposal

test procedures. The automotive EPA d {ssion threshold
industry commented that full PROpOsac Sh sl P

: ¢ approach for determination of emission
implementation by EPA of the control system deterioration or

evaporative emission monitoring ¢ : et
requirement before full implementation malfunction, with exhaust emission
threshold levels of:

of the new test procedure would be
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Comments: In general, vehicle
menufacturers expressed concern that
the threshold levels were too low,
especially those for components other
than catalyst and misfire. The
manufacturers argued the levels are too
low because they can require MIL
illumination and component
replacement for vehicles meeting the
standard. Also, manufacturers stated
that, becauss of vehicle-to-vehicle
variabilities, malfunction detection is
required at even lower emission levels
than the thresholds, which will lead to
excessive MIL illuminations. Some
manufacturers stated that the thresholds
require unique calibrations different
than the OBD II calibrations and
recommended that EPA use the CARB
approach of 1.5x the standards. Some
manufacturers stated that EPA’s
thresholds penelized vehicles with low
baseline emissions (the design target
emission performance of the vehicle) by
requiring malfunction detection and
MIL illumination at absolute emission
levels lower than vehicles designed to
have comparatively higher baseline
emissions. Some suggested the use of
thresholds for primary systems and only
function checks for other systems. BMW
called the threshelds a good
compromise between expected emission
reductions and technological reliability.
The American Ges Association
requested that the HC threshold be set
as non-methane HC.

Analysis of Comments: Regarding the
issue of thresholds being too low, EPA
disagrees, As discussed in the NPRM
and the Technical Support Document
for the OBD rulemeking, the Agency
believes that malfunction detection at
the threshold levels is technologically
feasible, and that the thresholds strike
the appropriate balance between timely
flagging of malfunctions and avoidance
of false malfunction indications. The
Agency also believes that, with the
advent of Tier I emission standards and
the potential for future reductions in
those standards, the chance of OBD
flagging of malfunctions on vehicles
;zmming below the standards is very
ow,

As for unique calibrations, EPA has
carefully reviewed both California’s
OBD II regulations and the planned
Federal OBD regulations and can
determine no cases which would
require different calibrations to
simultaneously meet both sets of
regulations. This is not to say that OBD

calibrations which satisfy OBD II
requirements will necessarily satisfy
Federal requirements, or vice versa. For
example, it is conceivable that one
manufacturer's OBD design may be
sufficiently sensitive to calibration such
that one set of calibrations selected to
meet OBD II rules, for examPle, may not
be sufficient to meet Federe! rules. As
long as the manufacturer elects to sell
the same OBD system in both California
and the 49 statas, the manufacturer will
hava to consider the compliance
requirements of both sets of regulations.
This is exactly the same case as has
existed for some time with regard to
emission compliance wherein Federal
and California requirements have often
differed for nominally the same vehicle
design. However, the California and
Federal OBD requirements are
sufficiently similar to allow the
manufacturer to design and celibrate an
OBD system that meets both sets of
requirements. Thus, one OBD design
can be sold throughout the nation.

Concerning the issue of how the OBD
proposal can variably impact vehicles
depending on their baseline emission
levels, the basis of OBD detection is on
the impact of single component
malfunction or deterioration. This
approach differs from another possible
approach, under which “emission-
related system deterioration or
malfunction" would be measured by
determining a vehicle'’s total emissions
and comparing those emissions to a
specific total emission level. A fixed
emission level OBD performance
standard could be set for OBD
performance evaluation; for example, a
level above the exhaust emission
standard equivalent to the proposed
threshold could be used. Tgus, for
example, such a HC threshold for
catalyst problems and misfire on Tier I
vehicles could be 0.25+0.4 for light duty
vehicles at 100,000 miles. If total
emissions were greater than this
absolute exhaust emission total, then
the OBD system would be required to
detect the emission-related system
deterioration or malfunction resuiting in
that total emission level.

EPA believes that basing the standard
on performance of individual
components is preferable. One of the
most important purposes of section
202(m) is to make diagnosis of emission-
related problems sasier for technicians,
The regulations require fault codes to
accurately indicate the part or system
that has malfunctioned when a
malfunction has occurred. In order to
ensure that these codes accurately
identify the system that has
malfunctioned, the OBD system must

accurately trace emissions increases to
specific components or systems.

In developing the proposal, EPA
recognized the signiEcantly greater
technological difficulty a manufacturer
would have in attempting to detect
emission-related system deterioration or
malfunction by relying on tailpipe
emission performance rather than just
the incremental impact of single
component detericration, which should
be considerably less variable than
tailpipe emissions. Requiring that the
OBD system monitor deterioration by
using a fixed emiszion level threshold
independent of bassline emissions (the
vehicle’s emissions under normal,
properly operating conditions) would
create feasibility and enforcement
problems because manufacturers are
currently only technologically capable
of monitoring for individual component
maslfunction or deterioration and cannot
necessarily detect the synergistic impact
of multiple component deterioration as
these determine exhaust emission
levels. To make the manufacturer
responsible for absolute exhaust
emission performance would either
require stringency potentially much
more severe than proposed (dus to the
need to detect multiple component
deterioration and their synergistic
impact on exhaust emissiong, or much
less stringency if the thresholds were
raised to compensate for an assumed
worse case multiple component
deterioration and interaction even
though in many cases only singla
components deteriorate or malfunction.

However, in response to comments
specifically referring to how the
threshold approach in the OBD proposal
would affect catalyst monitoring, EPA is
revising its performance requirements
for OBD catalyst monitoring. Catalysts
function as percent reduction devices.
That is, within typical levels of engine-
out emissions, a given catalyst will have
the same percent emission reduction
impact (e.g., if a vehicle with 2 g/mi
engine-out emissions has an 80 percent
efficient catalyst, the tailpipe emissions
for that vehicle would be 0.4 g/mi; if
another vehicle with 1 g/mi engine-out
emissions has the same catalyst, the
tailpipe emissions would be 0.2 g/mi).
Because of this, a vehicle designed for
very low tailpi{:e emissions resulting
from high catalyst conversion efficiency
would be penalized under the proposed
OBD requirements in that the OBD
system on such a vehicle would have to

ag as unacceptable a catalyst with
higher absolute conversion efficiency
compared to a vehicle having higher
tailpipe resulting from lower catalyst
conversion efficiencies (e.g., if a vehicle
with 2 g/mi engine-out emissions suffers
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catalyst deteriorstion from 80 to 60
percent, its tailpipe emissions would
increass 0.4 g/mi, from 0.4t0 0.8 s
causing MIL illumination under
proj threshold; another vehicle
with the same 2 g/mi engine-out
emissions and a 80 percent efficient
catalyst, or 0.2 g/mi tailpipe, would
underge a 0.4 g/mi emission increase
upon loss of eatalyst efficiency from 80
ta 70 percent, thereby requiring OBD
flagging at 2 lute conversion
efficiancy). This phenomenon is
explained more in the
technical support decument
accompan this final rule. Therefore,
EPA has decided to revise the catalyst
m kﬁ) n‘:ilp alleviate this concern.
er regulations, catalyst
deterioration must be detected before it
results in both an exhaust excesedance of
0.6 g/mi HC, and &n emission increass
of 0.4 g/mi HC. For further information,
see section V.B,

As for setting non-methane HC
thm natural gas fueled sy
vehic Agency propaosed total HC
thresholds. There is not a universally
accepted adjustment factor for a non-
methane equivalent of a total HC level.
Therefors, selecting any such non-
methane OBD threshold would likely
benefit from further EPA analysis and
public comment. Currently, there are no
Federal emission ents for
natural gas fueled ii However,
EPA expects vehicles fueled with
natural ges to be capable of meeting the
same ust emission standards as

fueled vehicles (e.g., 0.25 HC at
100,000 miles}). It seems reasonable that
malfunctions of emission-related
components on natural gas fueled
vehicles should also be detectable

as non-mathane or total HC. Perhaps
mexpcbnmwithnmmlam
vehicles will why non-
methane HC-based are more
appropsiate, at which time EPA would
plan to propose adopting such
thresholds. Given that there are no
natural ges vehicles being certified at
this time, it is not appropriate to delay
the applicability of these regulations
until natural gas fueled vehicles are
available and the nead for non-methane
OBD thresholds for these vehicles can
be better established. All of the OBD
mechanisis EPA anticipates will be
used on gasnline fusled vehicles should
- wark equally as well on natursl gas
fueled vehicles. Therefore, at this time
EPA sees no reason to change the HC
thresheld for natursl gas fusled

vehicles.
EPA Decisian: Upon consideration of

. the above discussion, EPA has chosen to

opinion, is
on properly
vehicles must be restored to properly
maintained condition prior to
evaluation.

change the cstalyst threshold to require
malfunction detection when the HC

emissions have both excesded 0.6 g/mi -
and increased 0.4 g/mi. The Agency sses

no reason to change the other
thresholds, except as discussed sbove
regarding the evaparative monitaring
thrashold.

F. In-Use Enforcement
Surmary of Proposal

Druring in-use testing, if any single
emission-related repeir of a malfunction
or deterioration that had gone unflagged
by OBD caussd emission reductions
equal to or greater then the thresholds,
the OBD system on that vehicle would
be considered faulty. The malfunction
would then be induced on similar
vehicles, or the malfunctioning
compaonent would be removed and
placed on other vehicles. Emission
increases exceeding the threshold
without illuminating the MIL on a
substantial number of other vehicles
could leed to a recsll and denial of
certification T.

i I
stated that EPA should not have

authority to recall for the redesign of
OBD systems certified to Federa
requirements, Ford stated that EPA must
consider the manufacturer’s shility to

modify or redesign en OBD moniior. In

addition, to Ford, EPA must
e et Bt
actually fsiled to make a reasonable
engineering judgement in not
maonitoring cerlain components, Ford
&lso suggested that since OBD, in its

designed to detect problems
mﬂdmdvohides.in-use

Vehicle menufacturers slso

concern that EPA would base a recall on
& one-in-a-million melfunction which
OBD had failed to identify. In the
industry’s opinion, the Agency's
provision of flexibility regarding what

‘must be monitored beside the catalyst,
oxygen sensor, and engine misfire, is of
no benefit because
considared totally fail safe and the
Agency's ebility to base a recall on such
a one-in-a-million malfunction provides
too great a risk not to monitor.

no system csn be

Some vehicle manufacturers also

parts from malfunctioning vehicles to
other vehicles, or inducing malfunctions
in otherwise properly operating
componenis or systems. Commenters
suggested that induced malfunctions
would not necessarily be identical to the
original malfunction, and the transfer of
paris could cause damage to the part or

the receiving vehicle, thereby
eliminating the validity of any emissicn
effects.

Analysis of Comments: EPA seas no
validity in Ford's comment that tha
Agency does not have the autharity to
recall OBD systems certified as
complying with Federal regulations.
Section 207{c) of the Act, which
provides for recall of vehicles failing 19
conform in-use to regulations under
section 202, which includes these
regulations being promulgated today,
gives EPA such authority. Ford also
commented that EPA must demonstrate
that the manufacturer failed to meke s
reasonable engineering judgsment in
choosing not to monitor certain
components when making recall
determinations. The Agency hes
purposefully lefl it up to the
manufacturer to determine what
components, other then the catalyst,
oxygen sensor, and engine misfire, need
maonitoring based on the belief that the
manufacturer is in the best position to
know. EPA has also made the
manufactarer responsible for the in-use
performance of the OBD system
providing the manufacturer the
incentive to care! consider what

mu should mmtxlﬁomd. It
seriously undercut this incentive
ifEP:fhad to establish that the
manufacturer's judgement was
unreasenable prior to conducting a
recall. EPA be the flexibility end
the responsihili'g of its OBD program go
band-in-hand. Thus, the Agency
considers that in-uss testing indicating
component malfunction or deterioration
causing emission increases beyond the

ified thresholds without OBD

ing is sufficient to establish in-use

liahil ‘?l 4 |

In addition, resioring vehicles to their
properly maintained condition prior to
in-use evaluations of OBD would
undermine the purpose of in-uss
enforcement of OBD regulations.
Becavse the OBD system is intended in
part to flag the lack of proper
mainienance, the effectiveness of OBD
would be greatly diminished by
allowing ?P‘OW maintenancs to go

acted.

Ou the issue of one-in-g-million
malfunctions causing racalls, the
Agency shares the industry concarm.
Although OBD is intended to detect
both commeon and rare malfunctions,
the Agency does not believe it is cost
effective to initiate a recsll based on &
one-in-a-million problem. For axamphs
if the throttle position sensoris
improperly wired or instailed during
productian, it could cause intermittent
short circuits within the electrical
systam of the vehicle. Such short




Federal Register / Vol. 58, No. 32 / Friday, February 19, 1993 / Rules and Regulations

9481

circuits could cause problems within
the onboard computer and, hence, the
OBD system itself while also causing
increased emissions. Such a problem
may go undetected by OBD and cannot
realistically be predicted by the
manufacturer during preproduction
design and calibration work. Therefore,
this type of malfunction should not be
the basis of an OBD recall.

Considering these arguments, the
Agency has revised its approach to in-
use enforcement in these final
regulations. If an identical type of
malfunction is found to cause emission
threshold exceedances on at least two
similar vehicles with similar OBD
systems (i.e., systems containing the
same monitoring sensors and strategies)
within EPA’s limited test sample of a
manufacturer’s fleet without being
properly detected by the OBD system,
the Agency will consider recalling that
OBD system. In the Agency’s opinion,
finding two identical malfunctions
within a limited test sample (typically
10 to 40 vehicles) indicates that the
malfunction is not a one-in-a-million
problem. Also, the Agency views this
approach as less stringent than the
pro(fosal because the proposal required
finding the malfunction on only one
vehicle and then transferring that part
to, or otherwise inducing that
malfunction in other vehicles. This
transfer of parts or inducing of
malfunctions was a serious concern for
manufacturers. The Agency believes
that the approach discussed here
alleviates that concern since no such
transfers or inducing of malfunctions
would be required. The manufacturer
would still have the opportunity to
provide EPA with information and data
on their behalf as is always allowed
during recall investigations.

EPA Decision: An OBD recall would
occur only if the determination is made
that the failure to identify a malfunction
would occur on at least two vehicles of
the same general OBD design within
EPA’s test sample. If the identical type
of malfunction occurs on two similar
vehicles within EPA’s test sample of the
manufacturer’s fleet without being
flagged by the same OBD system, the
system design will be considered
inadequate.

G. Waiver Provisions

Summary of Proposal

Manufacturers may request waivers
from OBD compliance during the 1994
and 1995 model years; EPA proposed no
blanket waivers, except that
manufacturers were not required to
detect leaks within the evaporative
system until the 1996 model year. EPA

proposed that, upon being granted a
waiver from full OBD compliance, the
manufacturer would have to install, at a
minimum, an OBD system equivalent to
a California OBD I system, and provide
EPA with a justification for why more
than OBD I could not be done.

Comments: Some small volume
manufacturers (SVM) and a
manufacturer of diesel vehicles
requested they be given waivers from
complying with OBD regulations until
the 1996 model year based on resource
constraints and supplier delays,
Virtually every vehicle manufacturer
requested that upon being granted a
waiver from full OBD compliance, EPA
simply accept OBD I systems based on
the poor cost effectiveness of
incorporating small improvements over
OBD I and the resource constraints that
manufacturers will be experiencing
during the next few years in their efforts
to comply with OBD II and Federal OBD
requirements.

Analysis of Comments: The CAA
requires that vehicles comply with
EPA's OBD regulations beginning with
the 1994 model year unless EPA
determines that it would be infeasible
for any class or category of motor
vehicles to meet the regulations in the
1994 or 1995 model years. The
commenters did not provide EPA with
information sufficient for EPA to
determine that a blanket waiver is
apglr:lpriate for either SVMs or diesel
vehicles in the 1994 or 1995 model
years. EPA cannot, on the basis of this
record, grant such a waiver. However, a
manufacturer may petition individually
for a waiver and therein provide
evidence that compliance would be
infeasible for a class or category of
vehicles that it manufactures.

After further consideration, EPA
believes that making small
improvements to OBD I systems is
neither productive nor cost effective
and, therefore, agrees that an OBD I
system should be adequate upon being
waived from full OBD compliance.
Comments concerning waivers from
evaporative system monitoring were
covered in Section V.D, above.

EPA Decision: Considering the above
analysis, no blanket waiver will be
provided to SVMs or diesel vehicles.
Also, OBD I will be considered
acceptable upon being waived from full
OBD compliance. Moreover, as there
may be some engine families with very
low sales volumes that have never been
equipped with an OBD I or similar OBD
system, EPA may make special
considerations by granting waivers for
the 1994 model year to a system less
than OBD I. EPA will consider such
factors as manufacturer projections of

very low sales volume for an engine
family (e.g., 5000 or less), scheduled
phase-out of significant engine
technology with the 1994 model year for
that engine family, and whether or not
the engine, or any similar engine within
the manufacturer’s product line, has
ever been equipped with an OBD I or
similar OBD system in making waiver
decisions to a system less than OBD L

H. Diesel-Fueled Vehicle Requirements
Summary of Proposal

Diesel-fueled vehicles were expected
to comply with the same emission
thresholds and enforcement criteria as
were gasoline vehicles,

Comments: Mercedes-Benz
commented that the proposed
thresholds would eitger not apply to
diesels (e.g., diesel vehicles have no
evaporative system or oxygen sensor) or
would not be reached in actual use (e.g.,
the catalyst threshold could never be
exceeded). Therefors, they suggested
that the regulatory language state that
diesels need not monitor through OBD
provided the manufacturer could
demonstrate that there was no need.

Analysis of Comments: The Agency
recognizes that certain provisions of the
proposed rulemaking may not apply to
some diesel vehicles. For example,
light-duty diesels lack certain emission
control components such as oxygen
sensors and evaporative emission
control systems. Also, the Agency
believes that diesel-powered vehicles
are capable of meeting the Federal
emission standards without the use of a
catalyst, making catalyst malfunction
detection only a minor concern, if a
catalyst is even present. EPA also
believes that engine misfire within
diesel engines is of very little concern
since its effects on emissions are small,
and its effects on catalysts and other
aftertreatment devices is negligible due
to the low exhaust gas temperatures
inherent in diesel engines.

Therefore, EPA has revised the final
regulations such that diesel vehicles
have an explicit requirement to monitor
only electrical disconnects within
electrical systems sensed by an on-board
computer (the same electrical
disconnect requirement being adopted
for gasoline-fueled vehicles). The only
other requirements will be that in-use
vehicles detect malfunctions prior to
emissions exceeding the specified
thresholds if such malfunctions are
likely to occur or may cause such
emission increases. A more thorough
analysis is included in the Response to
Comments document. EPA Decision:
The Agency decision is stated in the
above analysis.
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I. Misfire Fuel Shut-off
Summary of Proposal

Upon detecting engine misfirs in
vehicles equipped with sequential fus}
injection end causing a threshold-
exceedance, the fuel supply to the
misfiring cylinder must be shut off.

Comments: Many vehicle
manufacturers expressed safety
concerns with this proposed
requirement, stating that shutting off the'
fuel during passing maneuvezs could
CBUSE an une?oc\od power loss and
potential accidents. Soma vehicle
manufacturers stated that emissions
would actually increase during fuel
shut-off.

Analysis of Comments: The Agency
agrees with industry comments
concerning safety, and agrees that an
some vehicles emissions may, in fact,
increase during fuel shut-off.

-EPA Decision: The fuel shut-off
requirement has been eliminated.

J. Monitoring Limitation to Powertrain

y every
mmnfachmrm&‘umdthdipa\h
consistent with the wording of the
California OBD Ii regulations and
require detection of malfunction or
detericration of only emission-related
powertrain components. This would
sliminate concerns with the propesed
requirements that the OBD system must
detect malfunctions of components that
are not considered of the emission
control system, as a rear window
defogger or seizing brakes which could
cause emission threshold exceedances.
Such an interpretation of the OBD
requirements would go beyond the
monitoring requirements anticipated by
\hohgmcymdovelopmgthcse

Andysso[&mmmtmm
agrees with these comments and
meanufacturer EPA believes it
is reesonable to Emit the monitoring

comprise what is
classically the emission control system

occwrTing
anywhere on the vebicle dua te cest and
com memory constrainia.
F rmore, at this time, EPA doss net

believe that problems such as rear
window defogger failure or seizing
brakes contribute substantially to the in-
use emission

EPA Response: OBD monitoring
reguiremants will be limited to
emission-related powertrain
components, with other axplicit
requirements as discussed.

K. Limitation to Vapor Leaks on
Bvaporative Monitoring

Summary of Proposal
Leaks in the evaparative system must
bedmdedpﬂonocxmodaneooh 2
g/testemlwm thresheld,
Comments: Some vehicle
manufacturers commented that the

evaporative system leak detsction
mvment should be limited to vepor

since detection of liquid leaks is
not feasible with any known
technologies.

Analysis of Comments: EPA agrees
that liquid leaks within the evaporative
system cannot be detected
currently available or foreseeable OBD
methods. A manufacturer with -
consistent liquid leak problems would
presumably suffer owner complaints
(e.g., poor fuel econamy, smell of
&so}ine fumes, etc.} and would likely

emission testing under current in-
use enforcement practices, both serving
to encourage the manufacturer to
impravae its design and eliminate such

problems.
EPA Response: The evaporative
system emission threshold will he

limited to vapor leaks.

L. Durability Data Vehicle (DDV)
Requirements

Summary ef Proposal

Far DDVs equipped with OBD,
unscheduled maintenance shall only be
rformed if the malfunction is detected
y OBD and the MIL bas illuminated.
Comments: General Moters
commented that the pre
requinman!sbouldbe such
that, in addition to cusrent maintenance
criteria, unscheduled maintenance
could be approved by EPA and
gahmdbylbomuhdumwhen.
ut not only when, the problem is
detected by OBD and the MIL has
illuminated. Without such a changs,
manufecturers would be precluded from
conducting pon-OBD flsgged
mheduledmaimotmxﬂheycbme
loind»donnOBDsyMenaDDV
This would, in effect,
manufactuuﬁonhnshmngmmn
system on 8 DDV end would
unnecessarily limit the manufacturer's
ability to request unscheduled
maintensnce for other reasons.

Analysis of Comments: EPA agrees
with the comment from General Motors,

EPA Res, The final lations
include a pwvixim on such m’?“?n
sddition to current maintenance criteria,
unscheduled meintenance upon OBD
detection and MIL illuminstion may be
approved by the Administrator.

VI. Cost Effectiveness

The following is a summary of tha
analyses behind the cost eifectiveness
estimates generated [or this final
rulemaking. More detailed information
is contained In the final versian of the
Regulatory Impact Analysis in the OBD
docket, #A-80-35.

A. Emission Reductions and Air Quaolity
Impects

The analysiz of the estimated
emission reductions associated with
OBD assumes that OBD will identify
and cause to be repaired those vehicies
in all M areas which are capable of
being identified by an enhanced VM
tast. spociﬂm)lr o IM240 test; ' this

be verified during the
hmial years of OBD implementation.
Since OBD equipped vehicles will not
constitute 8 t portion of the
fleet for several years, and because the
existing /M tests will be identifying
malfunctioning vehicles during that
time, emission reductions are not
amit:uted to (:gmu;ﬁ! the yeer 200;.
By at 73 percent of the
m will be OBD equipped, and
significant number of

y thase wmbe'nyndxin g higher mileages

where repeairs will be more typically
required. Purther, the exi M test
equipment will likely be to the

point of nqut:& significant
-perhaps replacement.

Tberafom, instead of potontially
investing large sums of money in
u all their I/M test equipment,
this ane pmumes that
grograms begin using a check of the
BD system to make passlfanl
determinations on OBD equipped
vehicles during /M inspections. Pre-
oBD vehxdes would continue to be
m the Ere\noua I/M procedures.
veness ana}ysxs
presumes the VM p in the yeer
2005 and beyond rely on the OBD
system to detsct problems. The analysis
presumes the current I/M program
exhaust emission and wvaporative
control system leak detection tests are

approaches, the Agency
both the /M programs existing at that
time, and the success of the OBD

program to determine what program o7

057 FR 82050 fivovember 5, 1992}
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combination of programs should
continue., The curreat malgﬂis suggests
the two programs should identify much
the same problems, Therefore, the
Agency may reevaluate the
interrelationship of the twe programs at
that point.

The analysis also assumes that
outside I/M areas, there are no emission
reductions due to OBD. This constitutes
an underestimate of the potential
emission reductions of OBD. This
differs from the analysis supporting the
proposed rulemaking which assumed
emission reductions in non-I/M areas
would occur, but at lower levels due to
lower driver response to an illuminated
MIL and lower probability of a
malfunctioning vehicle receiving proper
repairs in the non-I/M areas.

Therefore, in this analysis, the
baseline case represents all non-
attainment areas without the emission
reductions of tailpipe I/M programs
being realized. The OBD case represents
the reductions resulting from
identification and repair of any vehicle
which would fail the proposed IM240
tailpipe test and any vehicle which
wauld fail the preposed IM240

ressure/ test.
3 As Tabgulr%laxows. when compared to
the baseline case, OBD is estimated to
result in annual emission reductions of
1.0 million tons of VOC and 7.6 million
tons of CO in the year 2020. OBD will
also reduce NOx emissions. Assuming
OBD will identify those same vehicles
identified by an enhanced I/M program
with NOx cutpoints designed to fail
10% to 20% of the vehicles, OBD would
yield NOx emission reductions of 605
thousand tons in the year 2020 relative
to emission levels with no /M program
in place, Emission reductions are
presented forthe 2005, 2010, and 2020
calendar years and illustrate the effect of
fleet turnover on the estimated emission
reductions. Therefore, 2020 represents
the maximum annual emission
reduction expected from OBD in I/M

areas,

Table 1.—I/M Area Emission
Reductions Atiributable to OBD
[Tons of emissions reduced compared to the
basaline casej

Parcent of Thousand tons

fieet OBD

equipped voc co MOx
2005 73 379 3151 256
2010 80 699 5359 428
2020 99 1024 7621 605

The total emission reduction between
the years 2005 and 2020 are estimated
to be roughly 12.2 million tons HC, 93.3
million tons CO, and 7.5 million tons
NOx. Discounting the annual emission

reductions between the years 2005 and
2020 at a 7 percent rate and putfing
them in present value terms results in
total discounted emission reductions
attributable to'OBD of roughly 4.0
million tons HC, 30.8 millien tons CO,
and 2.5 million tons NOx.

B. Economic Impacts

1, Effect on Manufacturer Cost

Tocomply with many of the
provisions made in this rulemaking,
specific equipment will be required on
new vehicles. In addition to these
equipment requirements, the need for
increased computer size and computing
demand will necessitate an expansion of
computing capacity, memory, and
input/eutput (I/0) capabilities for the
on-board computer. Due to the nature of
this rulemaking and its basis on system
performance without specific design
requirements, manufacturers have
considerable design flexibility.
Therefore, it is difficult to develop cost
estimates since a wide variety of
approaches toward meeting compliance
are available to the industry, The
following discussion summarizes the
impact on the cost of a new vehicle
imposed by this rulemaking for what the
Agency considers to be the most
probable approach taken by industry to
satisfy the Federal OBD requirements.
The specific detzils of individual
component costs are provided in the
RIA which accompanies this rulemaking
and has been placed in the public
dockst. The following describes the
types of costs and the methodology
employed in determining the effect on
the new vehicle manufacturer cost.

a. Compenent and associated
hardware costs. Based on the technical
feasibility analysis, EPA identified the
likely component and associated
hardware (wiring, etc.) which a
manufacturer would be likely to install
to satisfy the Federal OBD requirements.
These one-time costs for each of the
components and associated hardware
were then estimated. If EPA determined
the necessary hardware would already
be in place (i.e., not edded dueto these
proposed OBD requirements) or that the
incremental cost would be negligible, a
zero dollar cost was assigned. These
individual component and associated
cost estimates are as follows:

Table H.—Manufacturer
Cost Estimates?

Crankshaft sensor $10.00
Camshaft S 10.00
Oxygen 20.00
Temperature/pressure sensor (EGR mon-

itor}) 5.00
Pressure sensor tive:monitor) ..... 9.00
Solenoid (evaporative monitor) ............. 5.00
Blowsr motor (evaporative monitor) ........ 8.00

Table Il.—Maxufacturer Component

Cost Estimates *—Continued
Computer CHIPS ....cucuicmmmemsssarsorio ssess 3-5
Microprocessor 6

1 Costs include installation costs such as fittings
and wiring.

EPA evaluated the likely vehicle
designs and associated hardware which
would be in place for the 1894 through
1996 mode! years without Federal OBD
requirements. The incremental design
impact of OBD on the 1994 through
1996 model year fleet was then
estimated. The incremental design
impact was used to predict the
additional hardware and asseciated
costs that the manufacturer would incur
in building a fleet to conform to OBD
requirements. These costs were
averaged over the fleet to determine the
following per vehicle hardware costs
estimated for a typical manufacturer.

Table HI.—Weighted Manufacturer

Hardware Costs

Crankshaft sensor $1.70
Camshaft 1.85
Catalyst monitor 16.20
EGR monitor 2.50
Evaporative monitor ... 18.00
Compuler 18.50

Total 59.78

This hardware cost is based on a
prediction ef design trends through the
1996 model year. These design trends
are used to estimate the incremental
impact of these OBD requirements.
Although EPA expects these design
trends would continue (for example,
increasing use of downstream oxygen
sensors and crank angle sensors), EPA
has insufficient information to predict
these trends beyend the 1996 model
year. Consequently, EPA assumed no
increase in the installation rate would
occur except due to OBD. The
incremental cost in these future years
due to OBD, as estimated hers by EPA,
is overstated to the extent such
equipment would have been more
frequently installed anywey.

b. Research and development cost.
Research and development costs
constitute a one-time fixed cost to
develop basic techniques for OBD. EPA
has determined that the basic
techniques necessary to meet
California's OBD H regulations should
be satisfactory for meeting Federal OBD
regulations. No edditional OBD
techniques need to be developed.
Consequently, manufacturers should
incur no new research and development
costs because of these Federal OBD
rules. However, additional testing and
calibration costs may be necessary and
are estimated below under “application
costs.”
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c. A;:rlication costs. Efforts to apply
newly developed OBD techniques to
meet these Federal requirements will
include additional engineering,
emission and durability testing, and
potential recalibration of the OBD
system compared to what the
manufacturer would otherwise have to
do to meet California OBD II
requirements. EPA has estimated
application engineering costs at $68
million per year, with the per vehicle
cost dependent on annual sales. In a
sales year of 15 million vehicles,
application costs would be less than $5
per vehicle.

d. Certification costs. The OBD
rulemaking requires manufacturers to
submit complete documentation and
logic diagrams on their OBD systems.
The Agency estimates that the
production, checking, and review of the
required documentation would result in
weighted average costs of $4.1 million
per year, with per vehicle costs
dependent on annual sales. In a sales
year of 15 million vehicles, certification
costs would be less than $.30 per
vehicle,

e. Total manufacturer cost. Summing
the above costs gives a total cost to
manufacturers of roughly $65 per LDV
and per LDT. Note that this per vehicle
cost is dependent on vehicle sales
because of the application and
certification costs as discussed above.
Note also that this $65 cost does not
include any manufacturer or dealer
mark-up.

2. Other Consumer Costs

EPA has developed estimates for other
ways in which OBD will save the
consumer money. These include the
following: Reduced charges for
undergoing an I/M inspection since the
inspection would consist solely of a
quickly conducted check of the OBD
system for stored trouble codes; reduced
costs to repair many malfunctioning
vehicles, whether flagged by a tailpipe
test or an OBD system check, resulting
from reduced diagnostic time spent by
repair technicians and the subseguent
reduction in labor costs; and the fuel
economy benefits associated with these
repairs.

y the year 2005, this analysis
estimates that there will be roughly 65
million OBD equipped LDVs and LDTs
in 49-state I/M areas. EPA’s cost
effectiveness model shows that, for OBD
equipped vehicles, total I/M inspection
costs for that year, assuming inspection
consists of an OBD system check, are
expected to be roughly $98 million,
with repairs totalling $611 million
assuming biennial inspections. Without
the cost savings of OBD, the inspection

costs would have been $326 million,
and the repair costs $696 million.
Adding the differences in these
numbers, respectively, results in
consumer savings due to reduced
inspection and repair costs of $313
million in the year 2005 alone.

In the year 2005, fuel economy
benefits for OBD equipped vehicles
would be $511 million, with $406
million attributable to identification of
tailpipe emission-type problems and
$101 million duse to identification of
evaporative emission-type problems.

EPA has not been able to adequately
quantify some potential cost savings not
included in these estimates. Potential
cost savings can sccrue dua to early
repairs of malfunctions which, if left
undetected and unrepaired, could result
in the need for even more costly repairs
in the future. Also, improved repair
effectiveness should reduce the
potential for a part to be unnecessarily
replaced in attempting to fix a problem.
Repair facilities should also benefit from
the availability of generic tools for
accessing and using the OBD system in
problem diagnosis and repair, These
service facility benefits could be passed
along to the consumer in the form of
lower repair cests, While none of these
cost savings have been quantified, all
should reduce the cost of OBD
implementation.

C. Cost Effectiveness

Based upon the inspection and repair
costs and the fuel economy benefits
described above, a biennial /M program
based on OBD inspections costs an
estimated total of $6.95 billion between
the years 2005 and 2020, or roughly an
average of $§464 million per year. This
total cost reduces to roughly §6.71
billion by including the repair savings
for OBD equipped vehicles between the
years 1996 and 2004. Adding to this the
annual costs of including OBD hardware
on newly produced vehicles between
the years 1996 and 2020 results in a
total OBD cost of roughly $36.4 billion.
Discounting these costs at a 7 percent
rate and putting them in present value
terms results in a total discounted cest
of roughly $186.6 billion.

Allocating the hardware costs
according to the pollutant most likely to
be affected by each aspect of the OBD
system (i.e., the cost of evaporative
monitoring would be allocated 100% to
HC control, EGR monitoring to NOx
control, etc.), results in the cost
effectiveness estimates of $1974 per ton
HC, $124 per ton CO, and $1974 per ton

Ox.

VII. Administrative Requirements

A. Administrative Designation

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and, therefors, subject to the
requirement that a RIA be prepared.
EPA has determined that this regulation
is major; & RIA has been prepared and
is available from the address shown st
the beginning of this preamble.

This regulgtion wag’ submitted to the
Office of Management and Budget
(OMB] for review as required by
Executive Order 12291. Any written
comments from OMB and any EPA
response to those comments are in the
public docket for this rulemaking.

B. Reporting and Recordkeeping
Requirements
The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. An Information Collection
Request document has been prepared by
EPA (ICR No. 783.25) and a copy may
be obtained from Sandy Farmer,
Information Policy Branch; EPA; 401 M
Street, SW., (PM-223Y); Washington,
DC, 20460 or by calling (202) 382-2740.
These requirements are not effective
until OMB approves them and a
technical amendment to that effect is
published in the Federal Register.
Public reporting burden for this

collection of information is estimated (o
vary from 650 to 700 hours per response
with an average of 675 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing the
collection of information. These
estimates are an addition to the
currently approved 15,850 hours per
response for this collection.

nd comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch; EPA;
401 M Street, SW., (PM-223Y);
Washington, DC, 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC, 20503, marked
“Attention: Desk Officer for EPA."

C. Impact on Small Entities

The Regulatory Flexibility Act of 1980
requires Federal agencies to identify
potentially adverse im of Federal
regulations upon small entities. In
instances where significant impacts are
possible on a substantial number of
these entities, agencies are required 10
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perform & Regulatory Analysis. EPA has
determined that the regulations

finalized todey will not have a
significant impact on a substantial
number of small entities. This

regulation will affect manufacturers of
motor vehicles and motor vehicle
engines, a group which does not contain
a substantial number of small entities.
Further, small motor vehicle
manufacturers typically purchase
emission control components developed
by larger organizations. Finally, waivers
are available to any manufacturer,
including small manufacturers, that is
unable to meet these requirements in
1994 or 1995 model years. This waiver
provision should assure that small
manufacturers have adequate lead time
to employ available technology.

This regulation will also positively
affect independent repair shops and
mechanics. The standardization
requirements contained in these
regulations will enhance the ability of
independent mechanics to diagnosis
end repair malfunctions.

Therefors, as required under section
605 of the Regulatory Flexibility Act, 5
U.S.C. 601 et seq. I certify that this
regulation does not have a significant
impact on a substantial number of small
entities.

VIIL Autherity

Statutory autherity for the proposed
emission standards is provided by
sections 202{a), 202(m), 208(c) and
301(s) of the Clean Air Act, as amended,
42 U.S.C. 7521{a), 7521(m), 7542(c), and
7601(a).

List of Subjects in 40 CFR Part 85

Administrative ice and
pracedure, Air pollution control,
Gasoline, Incorporation by reference,
Motor vehicles, Motor vehicle pollution,
Reporting and recordkeeping
requirements.

Dated: January 29, 1993.
Carol M, Browner,
Administrator.

For the reasons set out in the
preamble, part 86 of title 40 of the Code

of Federal Regulations is amended as
follows:

PART 86—CONTROL OF AIR
POLLUTION FROM NEW AND IN-USE
MOTOR VEHICLES AND NEW AND IN-
USE MOTOR VEHICLE ENGINES:
CERTIFICATION AND TEST
PROCEDURES

1.The autherity citation for part 86
Continues to read as follows:
Authority; Secs. 202, 203, 205, 208, 207,

208, 215, 216, 217, and 301(a), Clean Air Act,
& amended (42 U.S.C. 7521, 7522, 7524,

7525, 7541, 7542, 7549, 7550, 7552, and
7601{a)).

Subpart A—[Amended]

2. Section 86.094-2 is amended by
adding a definition for “Engine warm-
up cycle,” in alphabetical order, to rea
as follows:

§86.084-2 Definitions.
* - L - *

Engine warm-up cycle means
sufficient vehicle eperation such that
the coolant temperaturs has risen by at
least 40 °F from engine starting and
reaches a minimum temperature of 160
3
- - - - -

3. A new §86.094-17 is added to read
as follows:

§86.094-17 Emission control diagnestic
system for 1994 and later
vehiclas and light-duty trucks.

(a) All light-duty wehicles and light-
duty trucks shall be equipped with an
emission control diagnaestic system
capable of identifying, for each vehicle’s
useful life, the following types of
deterioration or malfunction which
could cause emission increases greater
than or exceeding the following
threshold levels as measured and
calculated in accordance with test
procedures set forth in subpart B of this
part. Paragraphs (a)(2) and (a)(3) of this
section do not apply to diesel cycle
light-duty vehicles or light-duty trucks.

(1) Catalyst deterioration befars it
results in both an exhaust emission
exceedance of 0.6 g/mi HC and an
exhaust emission incraase of 0.4 g/mi
HC.

(2) Engine misfire before it results in
an exhaust emission increase of greater
than 0.4 g/mi HC, 3.4 g/mi CO, or 1.0
g/mi NDx.

(3) Oxygen sensor deterioration before
it results in an exhaust emission
increass of greater than 0.2 g/mi HC, 1.7
g/mi CO, or 0.5 g/mi NOx.

(4) Any other deterioration or
malfunction within the powertrain
which occurs in actual use and which
results in an exhaust emission increase
of greater than 0.2 g/mi HC, 1.7 g/mi
CO, or 0.5 g/mi NOx, or any vapor leak
which results in an evaporative
emissions increase of greater than 30.0
g/test measured over the first 24 hours
of the diurnal partion of the revised
evaporative emissions test pracedure, in
accordance with test procedures set
forth in subpart B of this part, for
vehicles certified to that test procedure.

) (1) The electronic ev. i
emission purge contral, if equipped, and
all emission-related powertrain
components connected to a computer

shall, at @ minimum, be monitored for
circuit continuity. All components
required by these regulations to be
monitored shall be evaluated
periodically, but no less frequently than
once per Urban Dynamometer Driving
Schedule as defined in 40 CFR Part 86,
Appendix 1, paragraph (a), or similar

trip.

Fz) For non-diesel cycle light-duty
vehicles and light-duty trucks, the
emission control diagnostic system shall
at 8 minimum, monitor catalytic
converters and oxygen sensors and shall
detect misfiring cylinders,

{3) Oxygen senser deterieration or
malfunction which renders that sensor
incapable of performing its function as
part of the OBD system shall be
identified on vehicles so equippad.

(c) The emission control diagnostic
system shall incorporate a malfunction
indicator light (MIL) readily visible to
the vehicle operator. When illuminated,
it shall display “Check Engine,"
“Service Engine Soon," or a similar
phrase approved by the Administrator.
A vehicle shall not be equipped with
more than one general purpose
malfunction indicator light for
emission-related problems; separate
specific purpose warning lights (e g.
brake system, fasten seat belt, eil
pressure, etc.) are permitted. The use of
red for the OBD-related malfunction
indicator light is prohibited.

(d) The shall illuminate and
remain illuminated when any of the
conditions specified in paragraphs (a)
and (b) of this section are met, or
whenever the engine control enters a
default or secondary mode of operation.
The MIL shall blink under any period of
operation during which engine misfire
is occurring at a level likely to cause
catalyst damage as determined by the
manufacturer. The MIL shall also
illuminate when the vehicle's ignition is
in the “key-on™ pesition hefore engine
starting or cranking and extinguish after
engine starting if no malfunction has
previously been detected. If a
malfunction has previously been
detected, the MIL may be extinguished
if the malfuncticn does not reoccur
during three subsequent sequential trips
during which engine speed is within
375 rpm, engine load is within 10
percent, and the engine’s warm-up
status is the same as that under which
the malfunction was first detected, and
no nsw malfunctions have been
detected.

(e) (1) The emission control diagnostic
systam shall record code(s) indicating
the status of the emission control
system. Absent the presence of any fault
codes, separate status codes shall ge
used te identify correctly functioning




9486

Federal Register / Vol. 58, No. 32 / Friday, February 19, 1993 / Rules and Regulations

emission control systems and those
emission control systems which need
further vehicle operation to be fully
evaluated. Fault codes shall be stored
for deterioration or malfunction causing
MIL illumination; the fault code shall
identify the type of malfunction.

(2) For a single misfiring cylinder, the
fault code(s) shall identify the cylinder;
multiple misfiring cylinders need not be
um‘%ual? identified if a distinct multiple
misfire fault code is stored.

(3) A fault code shall be stored when
the emission control system reverts to a
default or secondary mode of operation.

(4) The diagnostic system may erase a
fault code if the same fault is not re-
registered in at least 40 engine warm-up
cycles, and the malfunction indicator
light (see paragraph (d) of this section)
is not illuminated for that fault code.

(f) Available Diagnostic Signals. (1)
Upon determination of the first
malfunction of any component or
system, ““freeze frame" engine
conditions present at the time shall be
stored in computer memory. Should a
subsequent fuel system or misfire
malfunction occur, any (Freviously
stored freeze frame conditions shall be
replaced by the fuel system or misfire
conditions (whichever occurs first).
Stored engine conditions shall include,
but are not limited to: Engine speed,
open or closed loop operation, fuel
system commands, coolant temperature,
calculated load value, fuel pressure,
vehicle speed, air flow rate, and intake
manifold pressure if the information
needed to determine these conditions is
available to the computer. For freeze
frame storage, the manufacturer shall
include the most appropriate set of
conditions to facilitate effective repairs.
If the fault code causing the conditions
to be stored is erased in accordance with
paragraph (c) of this section, the stored
engine conditions may also be erased,

2) The following signals in addition
to the freeze frame information
shall be made available on demand
through the serial port on the
standardized data link connector, if the
information is available to the on-board
computer or can be determined using
information available to the on-board
computer: Diagnostic trouble codes,
engine coolant temperature, fuel control
system status (closed loop, open loop,
other), fuel trim, ignition timing
advance, intake air temperature,
manifold air pressure, air flow rate,
engine RPM, throttle position sensor
output value, secondary air status
(u¥stream. downstream, or atmosphere),
calculated load value, vehicle speed,
and fuel pressure. The signals shall be
provided in standard units based on
SAE specifications incorporated by

reference in paragraph (h) of this
section, Actual signals shall be clearly
identified separately from default value
or limp home signals. In addition, the
capability to perform bi-directional
diagnostic control based on SAE
specifications shall be made available
on demand through the serial port on
the standardized data link connector per
SAE specifications as referenced in
paragraph (h) of this section.

(3) For all emission control systems
for which specific on-board evaluation
tests are conducted (catalyst, oxygen
sensor, etc.), the results of the most
recent test performed by the vehicle,
and the limits to which the system is
compared shall be available through the
serial data port on the standardized data
link connector per SAE specifications s
referenced in paragraph (h) of this
section.

(4) The OBD requirements to which
the vehicle is certified (i.e., California
OBD 1I or Federal OBD), and the msjor
emission control systems monitored by
the OBD system consistent with
paragraph (h)(3) of this section, shall be
available through the serial data port on
the standardized data link connector per
SAE specifications as referenced in
paragraph (h) of this section.

(g) The emission contral diagnostic
system is not required to evaluate
components during malfunction
conditions if such evaluation would
result in a risk to safety or compenent
failure,

(h) The emission control diagnostic
system shall provide for standardized
access and conform with the following
Society of Automotive Engineers (SAE)
standards. The following SAE
documents are incorporated by
reference. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies of the SAE documents may be
obtained from the Society of
Automotive Engineers, Inc., 400
Commonwealth Drive, Warrendale, PA
15096-0001, Copies may be inspscted at
Docket No. A-90-35 at EPA's Air docket
(LE-131), room 1500 M, 1st Floor,
Waterside Mall, 401 M Street, SW.,
Washington, DC, or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(1) SAE J1850 “Class B Data
Communication Network Interface,”
(AUGS91) shall be used as the on-board
to off-board communications protocel.
All emission related messages sent to
the scan tool over a J1850 data link shall
use the Cyclic Redundancy Check and
the three byte header, and shall not use
inter-byte separation or checksums.

(2) Basic diagnostic data (as specified
in § 86.094-17(f)) shall be provided in
the format and units in SAE J1979 “E/
E Diagnostic Test Mades,” (DEC91).
Basic bi-directional diagnostic
capability shall be available and be
consistent with SAE ]1979 messages.

(3) Fault codes shall be consistent
with SAE 2012 “Recommended Formst
and Messages for Diegnostic Trouble
Code Definitions,"” (MAR92) Part C.

(4) The connection interface between
the OBD system and test equipment and
diagnostic tools shall meet the
functional requirements of SAE 1962
“Diagnostic Connector,” (JUN92).

(5) Limitation of Access—Any
limitation of access to the diagnostic
system shall be consistent with
§86.094-18. Access to vehicle
calibration dats, vehicle odometer, and
keyless entry codes can be limited
under the provisions of § 86.094.

(i) Upon application by the
manufacturer, the Administrator may
waive the requirements of this section
for specific components of any class or
category of light-duty vehicles or light-
duty trucks for model years 1994 or
1995 (or both) if compliance would be
infeasible or unreasonable considering
such factors as, but not limited to,
technical feasibility, lead time and
production cycles including phase-in or
phase-out of engines or vehicle designs
and programmed upgrades of
computers. At a minimum, all vehicles
covered by these regulations, including
those receiving a waiver as described in
this paragraph, shall be equipped with
an OBD system meeting the Californis
OBD I requirements, except that for the
1994 model year EPA may grant a
waiver to a system less than OBD I
giving consideration to such factors &s
manufacturer projections of very low
sales volume for an engine family (s.g.,
5000 or less), scheduled phase-out of
significant engine technology with the
1994 model year for that engine family,
and whether or not the engine, or any
similar engine within the
manufacturer’s product line, has ever
been equipped with an OBD I or similar
OBD system. ’

(j) Demonstration of compliance with
California OBD II requirements shall
satisfy the requirements of this section
through the 1998 model year.

4. A new § 86.094—18 is added to read
as follows:

§86.094-18 Tampering prevention.

(a) Any vehicle with emission control
computer instructions shall include
festures to deter modification except &s
suthorized by the manufacturer. Any
reprogrammable computer codes or
operating parameters must be resistant
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to tampering and the computer and any
related maintenance instructions must
conform to the provisions in SAE J2186
“E/E Data Link Security,” (SEP91). A
removable calibration memory chip
shall be potted or encased in a sealed
container. The SAE J2186 documents
are incorporated by reference. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C,
552(a) and 1 CFR part 51, A copy of SAE
J2186 may be obtained from the Society
of Automotive Engineers, Inc., 400
Commonwealth Drive, Warrendale, PA
150960001, A copy may be inspected
at Docket No, A-90--35 at EPA's Air
docket (LE-131), room 1500 M, 1st
Floor, Waterside Mall, 401 M Street,
SW., Washington, DC, or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(b) Demonstration of compliance with
the tampering protection section of the
California OBD II requirements shall
satisfy the requirements of this section
through the 1998 model year.

5. Section 86.094—21 is amended by
adding paragraphs (h) and (i) to read as
follows:

§86.094-21 Application for certification.

. “ ® * *

(h) For each engine family
incorporating an emission control
diagnostic system, the manufacturer
shall submit the following information:

(1) Detailed written information fully
describing the functional operation
characteristics of the diagnostic system,

(2) The general method of detecting
malfunctions for each emission-related
powertrain component.

(i) The manufacturer shall describe
provisions taken to prevent tampering
with emission control computer
instructions.

* " * * ~

6. Section 86.094—25 is amended by
removing “; and” at the end of
paragraph (d)(2)(i) and adding a period
in its place and by adding paragraph
(d)(2)(iii) to read as follows:

§86.094-25 Maintenance.
(d) LI
(2)* » =

(iii) Has made a determination that
the OBD system of a durability data
vehicle representing an engine family
certifying fully to the Federal OBD
Tequirements as specified in § 86,094
17(a) through (h) hes specifically
detected the problem dnd has

iglgl}llrtninated the malfunction indicator

* - = > N

7. Section 86.094—30 is amended by
adding paragraph (f) to read as follows:

§86.094-30 Certification.
* * - L *

(f) For engine families required to
have an emission control diagnostic
system, certification will not be granted
if, for any emission data vehicle or other
test vehicle approved by the
Administrator, the malfunction
indicator light does not illuminate
under any of the following
circumstances, or if, for any assembly
line vehicls, the malfunction indicator
light does not illuminate under the
circumstances described in paragraph
(0{4) of this section. Only paragraph
()(4) of this section applies for diesel
cycle vehicles.

(1) A catalyst is replaced with a
deteriorated or defective catalyst or
electronic simulation of such resulting
in both an exhaust emission excesdance
of 0.6 g/mi HC and an exhaust emission
increase of 0.4 g/mi HC on a normal
temperature (20 to 30 °C) emission
certification test.

(2) A misfire condition is induced
resulting in an increase in emissicns of
greater than 0.4 g/mi HC or 3.4 g/mi CO
or 1.0 g/mi NOx on a normal
temperature (20 to 30 °C) emnission
certification test.

(3) Any oxygen sensor is replaced
with a deteriorated or defective oxygen
sensor, or the operation of such a sensor
is simulated, resulting in an increase in
emissions of 0,2 g/mi HC or 1.7 g/mi CO
or 0.5 g/mi NOx on a normal
temperature (20 to 30 °C) emission
certification test.

(4) The electronic evaporative purge
control device (if equipped) or any
emission-related powertrain component
connected to a computer is electrically
disconnected.

* " * * *

8. Section 86.094-35 is amended by

adding paragraph (i) to read as follows:

§86.094-35 Labeling.
* * L] - L

(i) All light-duty vehicles and light-
duty trucks shall comply with SAE
Recommended Practices J1877
**Recommended Practice for Bar-Coded
Vehicle Identification Number Label,”
(MAY88), and J1892 “Recommended
Practice for Bar-Coded Vehicle Emission
Configuration Label,” (MAY88) except
that label characters 3 through 7 as
specified in J1892 shall be consistent
with the standardized engine family
name as revised by EPA for the
application model year. SAE J1877 and
J1892 are incorporated by reference.
This incorporation by reference was
approved by the Director of the Federal

Register in accordance with 5 U.S.C.
552(a) and 1 CFR Part 51. Copies may
be obtained from the Society of
Automotive Engineers, Inc., 400
Commonwealth Drive, Warrendale, PA
15096-0001. Copies may be inspected at
Docket No. A-80-35 at EPA's Air
Docket (LE-131), room 1500M, 1st
Floor, Waterside Mall, 401 M Street,
SW., Washington, DC, or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washingten, DC.
- = * L -

9, Section 86.095-30 is amended by
adding paragraph (f) to read as follows:

§86.095-30 Coertification.
- * " ~ "

(f) For engine families required to
have an emission control diagnostic
system, certification will not be granted
if, for any emission data vehicle or other
test vehicle approved by the
Administrator, the malfunction
indicator light does not illuminate
under any of the following
circumstances, or if, for any assembly
line vehicle, the malfunction indicator
light does not illuminate under the
circumstances described in paragraph
{f){4) of this section. Only paragraph
(£)(4) of this section applies for diesel
cycle vehicles.

(1) A catalyst is replaced with a
deteriorated or defective catalyst or
electronic simulation of such resulting
in both an exhaust emission exceedanca
of 0.6 g/mi HC and an exhaust emission
increase of 0.4 g/mi HC on a normal
temperature (20 to 30 °C) emission
certification test.

(2) A misfire condition is induced
resulting in an increase in emissions of
greater than 0.4 g/mi HC or 3.4 g/mi CO
or 1.0 g/mi NOx on a normal
temperature (20 to 30 °C) emission
certification test.

(3) Any oxygen sensor is replaced
with a deteriorated or defective oxygen
sensor, or the operation of such a sensor
is simulated, resulting in an increase in
emissions of 0.2 g/mi HC or 1.7 g/mi CO
or 0.5 g/mi NOx on a normal
temperature (20 to 30 °C) emission
certification test.

(4) The electronic evaporative purge
control devics (if equipped) or any
emission-related powertrain component
connected to a computer is electrically
disconnected.

- * * * *

10. Section 86.095-35 is amended by

adding paragraph (i) to read as follows:

§86.095-35 Labeling.
* ® * * ~

(i) All light-duty vehicles and light-
duty trucks shall comply with SAE
Recommended Practices 11877
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“Recommended Practice for Bar-Coded
Vehicle Identification Number Label,”
(MAY88), and J1892 “Recommended
Practice for Bar-Coded Vehicle Emission
Configuration Label,” {MAY88) except
that label cheracters 3 through 7 as
specified in J1892 shall bs consistent
with the standardized engins femily
name as revised by EPA for the
applicable model yeer. SAE J1877 and

J1882 are incorporated by reference.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR Part 51, Copies may
be obtained from the Socisty of
Automotive Enginsers, Inc., 400
Commonwealth Drive, Warrendale, PA
15086-0001. Copies may be inspected st
Docket No. A-80-35 at EPA’s Air

Docket (LE-131), room 1500M, 1st
Floor, Waterside Mall, 401 M Street,
SW., Washington, DC, or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washingion, DC
- i » » »

[FR Doc. 833476 Filed 2-18-93; 8:45 am)
BILLING CODE 8500-30-9
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January 20, 1993

Central Gulf of Mexico Leasing Update List

The foliowing blocks have become available for leasing since pubfication of the preliminary notice of Sale 142 and
the block update listing dated October 28, 1992. This list is being furnished for your convenience. If you have
any questions regarding this please contact Ms. Pat Bryars at (604) 736-2763.

Central Planning Area

West Cameron . Ship Shael,
c South Additon
152 -
204* 260
217 261
219 267
220 286
235 304
) 305
332
West Cameron, 346
West Addition 354
3862

154 366
414
420

MTM

West Cameron, 204
South Addition

Grand Isle

67

East Cameron,
South Additon

248

267
294

*District oversight caueed this nonproducing lease to remain in an active status until January 1, 1993.
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January 20 1993

CENTRAL GULF OF MEXICO LEASED LANDS

(1) Descriptions of blocks listed represent all Federal acreage leased uniess otherwise noted.

Sabine Pass

148 228
148 229
149 230
150 231
161 236
163 237
1656 238
166 239
167 240
168
169
170
171
172
173
174
176
176
177
178
179
180"
181
182
183
184
186
187
191
192
(S4/2)
- 193
194
198
198
197
198
202
203
208
208
207
210
211
212
213
214
218
‘218
221
222
223
228,
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408
409
410
411
412
413
416
419
421

42

"4
423

424
425
426
427
430
431
432
433
434
435
436
437
438
442
444

West Cameron
South Addition

445
446
447
450
455
456
457
458
459
463
464
469
470
4an
472
473
474
475
476
477
478
479
482
483
485
488
489
490
491
492
493
494

495
496
498
499
502
504
505
507
509
510
512
513
515
517
518
522
523 .
524 .
526
528 .
529
531 .
532 .
533
534
535 .
536 .
537 .
538
539
540
542
543
547
548
549
5671
553 _
554
555
556
557 _
559
560
561
563
564
565
566
669
570
571
572
6574
575
576
580
581
682
583
584
586

587 23
588 24
589 29
530 30
593 3z
594 ; a3
596 34
600 a6
601 a7
604 a8
605 39
606 49
607 41
609 42
613 43
615 44
616 45
618 46
619 47
620 43
621 . 49
622 50
623 51
624 53
625 | 56
628 . 57!
630 €0
633 61"
634 62
635 63°
639 64 "
642 €
643 66 -
644 67
645 70°
648" 717
653 72°
€56 75’
657 76"
660 77
663 78°
: 81"
East Cameron 82"
83
2t 872+
9 89" -
W 80
{Seaward of 8(g) 92"
Line) 94
12 95 °
13 96
14" o8
(E1/2 NW1/4; 99
NE1/4) 101
(Landward of 8(g) 102
Line) 103
15 105 -
16 107
235 109
207 110 =
2477 1115
2275 1125

Page 8

113
114
115
116
117
118
IN1/2)
120
123
124
125
126
132
134
135
136
137
140
141
142
143
144
145
148
151
152~
183
154
155
157
158
160
161
164
165°
166°
167°
168 -
169
170
171~
¥I2E"
176
179
182
185
187
188
189
190
192
193
194
196
(S142)
196 ° -
197
198
189
200 -~
201.‘.;..
202+
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203. 282 369 73 162
204 283 370 75 163
(N1/2 N1/2) 284 37 76 164
207 285 376 78 165
210 286 378 80 166
211 287 . 379 82 167
213 289 381 83 168
214 292 84 170
215 293 Vermilion 85 171
218 297 86 175
219 298 12 87 178
220 299 16 88 179
221 300 17 89 180
222 303 18 90 182
223 304 19 92 185
226 305 20 94 186
227 3086 21 95 187
229 307 22 96 188
230 308 23 99 189
231 309 23 3 100 190
232 310 25 101 191
233 n 26 102 193
234 313 27 103 194
235 316 29 104 195
317 30 (SE1/4; N1/2; 196
East Cameron, 318 31 E1/2 SW1/4; 197
South Addition 320 32 EVi2W1/2 198
kbal 34 SW1/4) 199
236 322 (W172 NW1/4) 107 200
237 323 35 108 201
239 324 36 . 109 202
240 325 37 112 203
242 327 38 114 204
243 328 39 118 205
245 330 40 117 206
249 331 41 118 207
250 332 42 122 208
251 334 (E172) 123 213
254 335 44 124 214
255 336 45 128 215
256 337 46 126 217
257 338 47 127 218
259 339 48 129 (E1/2 NW1/4
260 kLY 49 130 SE1/4; NE1/4
261 346 50 131 SWi1/4 SE1/4;
262 347 52 132 E1/2 SE1/4)
263 348 54 133 219
264 349 55 143 220
265 351 56 144 221
266 352 57 145 222
268 353 58 146 223
270 354 59 147 225
271 356 60 148 226
272 357 62 152 227
274 359 63 153 228
275 360 - 64 155 229
276 361 65 156 230
277 362 66 157 232
278 363 67 158 233
279 364 68 159 . 237
280 367 70 160 241
281 368 ° n 161 244
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Vermiion,
South Addition

MR RN AR R

OO OO N o, O,
WN = OO N

NN

~S a0

320
321
324
325
327
328
329
330
331
332
335
338
339
340
342
344
346
348
349
351

354
355
357
358
359
360
362
363
364
365
367
368
369
370
371

373
374
375
376
377
aza
379
380
385
386
394
385
397

398
399
401

404
407
408
409

410
411

412
413

South Marsh
Island,
Nocth Addition

207

208

209

210

211

212

213

214

215

216

217

218

219

220

{Landward of
lease 0310 stip.
Line)

221

{Landwerd of
lease 0310 stip.
Line)

222

223

224

225

226

227

228

229

230

(Landward of
lease 0310 stip.
Line)

231

232

233

234

235

236

237

238

239

240

241

{Landward of
lease 0310 stip
Line)

242

{Landward of
lease 0310 stip.
Line)

243

244

245

249

250

251
252

253
255
256
257
258
260
261
264
265
266
267
268
269
270
27
273
274
275
277
278
281
282
283
285
286
287
288

South Marsh
Island

44
45
47
48
43
50
51

53
54
55
57
58
59
60
61

66
68
69
70

South Marsh
Island,
South Addition

71
72
73
75
76
77
78
79
80
81
82
87
89
90
21
94
95
96
97
98
99
102
103
106
107
108
109
112
113
114
115
116
17
118
119
120
121
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204 85 172 245
205 87 173 246
88 174 247
Eugene Island 89 175 (N1/2)
90 - 178 248
10 (SE1/4) 177 249
18 93 178 251
19 (E172) 179 252
20 9a 180 253
22 85 181 253
23 97 182 (s12)
24 98 183 255
26 99 184 258
27 100 185 257
28 101 188 258
29 102 187 259
30 105 188 260
31 106 189 (SE1/4)
(Seaward of B{g) 107 190 261
Line) 108 191 262
32 109 192 263
33 110 193 264
33 11 195 265
39 113A 196 266
40 1138 197
41 116 198 < Eugens Island,
42 (E172) 199 South Addition
43 117 200
44 "s 201 267
45 19 202 268
46 120 203 269
47 125 204 270
48 126 205 272
49 128 206 273
50 128A 207 274
51 129 208 275
52 129A 211 276
53 133 212 277
54 135 214 278
56 136 W1/2 W1/2 279
57 138 E1/2; W1/2) 281
58 142 2156 282
59 143 216 y 283
60 144 217 284
62 146 218 285
63 147 219 286
64 148 222 287
65 152 223 (S112; S1/2
70 153 224 N1/2)
va| 154 225 288
72 155 227 289
73 156 228" 292
74 157 229 293
76 158 230 294
77 159 231 295
78 160 236 296
79 162 237 297
80 163 238 298
81 164 240 299
82 165 242 300
83 167 243 301
84 170 244 302
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w
o O C -
WRNOWE NN,

MmN N

[P R Y
w -

366
367
368
370

371
372
374
375
376
380
382
383
384
385
386
388
389
392
393
394
395
396

Ship Shost

2

10

"

12

13

4
53/2 S1/2)
15

16

25
{Seaward of
Zone 2)
26

27

28

29

30

31

32

33

343

36

37

38

43

50

51

52

53

58

59

62
[Landward of 8(g)
Line)
63

64

wWi/2)

2237

69
71
wi2)
72
73
75
76
7
78
79
80
g1
g4
86
87
20
o1
92
93
94
o7
28
100
107
102
103
104
105
106
108
170
LR
112
113
114
115
117
{N1/2)
118
(NT/2}
119
120
122
123
126
127
128
129
130
132
133
134
135
136
137
138
140
141
145
146
147
148

149
150
153
154
156
152
158
159
160
164
166
167
168
163
170
7
122
173
174
175
176
1727
178
180
181
182
183
184
189
1990
191
196
192

199
200
20%
202
203
204
205
206
207
208
209
212
214
215
216
218
219

220

221

222
223
224
22%
228
227
229
230
232

233
236

Ship Shoal,
South Addition

237
238
239
240
24%
242
243
246
247
248
243
250
25%
252
253
256
256
252
258
259
262
263
264
266
268
263
270
27%
272
273
274
278
276
272
278
273
280
28%
282
283
284
285
282
288
259
290
291
292
293
296
299
300
301
302
303
307
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309 38 147 224 308
310 50 148 225 309
311 51 149 226 310
312 62 151 231 3N
313 53 152 234 312
314 54 156 236 313
315 55 158 237 316
316 58 159 238 318
317 59 160 239 319
319 62 161 240 320
321 63 162 241
322 66 163 242 South Pelto
323 67 164 243
325 68 165 244
326 69 166 245
327 70 169 246
328 72 170 247
329 73 171 248
330 74 172 249
331 76 173 250
333 77 1756 251
334 78 176 252
335 79 177 253
337 81 178 255
339 82 1739 258
340 85 180 259
341 86 181 260
343 {N1/2) 182 261
348 87 184 263
349 88 185 264
351 95 186 265
352 97 187 266
353 98 188 267
356 99 (NW1/4) 268
357 100 189 269 Bay Marchand
358 101 190 2N
359 102 191 272
360 106 192 273
361 107 193 275
364 108 194 276
366 109 195 277
368 g 110 196 279
1M 197 280
South Timbalier 112 198 281
123 200 282
10 124 202 283
21 127 203 284
22 128 205 285
23 129 2086 286
24 130 207 287
25 131 208 288
26 132 209 289
27 133 290
(N1/2; N1/2 134 South Timbalier, 231
SW1/4) 135 South Addition 292
28 136 294
29 138 214 295
33 142 216 296
34 143 219 297
35 144 221 300
36 145 222 301
37 146 223 302
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34 118 86 17 87
a5 138 87 {Seaward of the 88
36 124 88 41k Supp. Decres 83
37 89 to T ft. swd. of < 93
38 West Delta 80 3rd Supp. 84
39 a1 Decree)
40 7 a2 27 Main. Pase
41 18 83 28 3
42 _ 19 : 94 33 . 6
43 20 95 34 ?
44 ’ 21 96 35 INBAZ; N1/2
N1/2) (S1/2 N1/2S1/2; 97 36 S¥%i2, in Zone 2}
45 S12 S1/2) a8 37 18
46 22 99 ag (S342)
47 23 100 42 19
48 24 101 43 27
49 26 103 44 29
51 27 104 45 30
52 28 105 46 37
53 INVS2; N1/2 106 47 38
65 S142) 107 49 39
58 29 108 49 49
59 20 169 50 43
2 31 5% 42
63 32 Wess Deita, 52 43
66 33 South Addition (Seaward of 8{g) 44
68 34 Line} 55
69 36 110 54 67
70 37 112 55 58
72 39 114 56 58
73 40 15 . 67 ; e
75 41 117 59 ' 62
76 42+ 118 ¢ 59 63 .
77 43 120 60 64
78 44 121 61 65
79 45 122 68
82 48 123 South Pass, 69
83 47 124 South & East 70
85 48 126 Addition 7%
43 128 72
Grand lsle, South 50 129 62 73
Addition 57 . 130 63 : 74 ,
58 131 649 (Landward of Line
86 59 132 65 1 fr. ewd. of
88 60 133 66 3rd Supp.
83 61 135 {Seaward of Deceee)
90 62 13g 19686 Decree 77
9t 63 140 Line) 78
93 64 143 67 86
94 67 144 ¥} 87
85 68 145 70 88
99 69 147 71 20
100 70 148 72 9t
101 71 149 73 8z
102 72 152 74 93
103 73 : 75 (Seaward of 8lg)
106 74 South Pass 76 Lina}
108 75 77 94
m 76 6 78 95
h3 79 82 97
115 80 83 98
17 85 86 99
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100

(N1/2; N1/2N1/2
S$1/2; SE1/4
NE1/4 SE1/4;
EV/2 SE1/4
SE1/4)

102

103

105

106

(SW1/4  SE1/4
NE1/4; S1/2
SW1/4 NE1/4;
S Y1z -8\
NW1/4; SW1/4;
W1/2 SE1/4;
W1/2 E1/2
SEV/4)

107

108

110

112

113

(EV/2 E1/2
NE1/4); E1/2
NE1/4 SEV/4)
1ne: :.;

) bl

118

119

120

21

123

124

126

126

127 =
(N1/2):2

129 .xe

134

132

133

134

138

139

140

141

142

144

145

GG iy AR

148

149 .
151 -
(Seaward of
1965 Deoree
Line} .-
153 -

Main Pass, South
& East Addition

154
157
168
159
160
161
163
164
165
166
167
168
169
170
17
172
173
175
178
179
180
181
182

-183

188
187
188
189
190
191
192
193
194

237
242
243
244
248
249
251
252
253
254
255
256
257
258
259
260
261
282
264
265
266
272
273
274
276
277
278
273
280
281
283
284
286
287
288
289

Page 15

Breton Sound

39

53

(W1/2 Portion
Seaward of 75
Decrea Line)
54

55

56

Chandelew

{Seaward of 8(g)
Line)

19

20

21

22

23

24

25

28

29 .

30

{Seaward of 8(g)
Line)

31

32

33

34

" Chandelewr, Eaet

Addition

37
38
40
41

.

Moble
778
779
819
820
821
822
823
824
826
827 .
828
830

859
860
861
862
863
864
865
867
Bé68
869
870
871
872
873
904
905
907
908
909
910
an
912
913
914
915 |
918
917
918
945
947
948
949
952
953
954
955
957
958
959
960
961
962
990
1002
1003

Vioscs Knoll
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117

118
123

124

155
156
157

158
161

170
201

202
203
204
206
209
212
213
250
251

256
294
295
296
300
301

340
341

343
344
346
390
427
428
429
430
474
518
519
564
609
692
693
694
695
697
698
734
740
741
172
773
774
179
780
781
783
784
785
788
814

817
818
821
822
823
824
825
826
827
828
829
830
861
862
863
866
867
868
869
870
871
872
899
300
903
205
906
807
910
911
912
913
814
915
316
942
944
945 °°°
947
953
954
955"
956
957
958
959
“988
989
990
992
993
. 996
997
999
1000
1001
1002
1003

Ewﬁq: Bank

306
347
350
438
481
482
525
526
570
658
701
702
743
744
745
746
781
782
783
784
786
787
788
789

790 ¢

824
825
826
828
830
831
832
833
867
868

869"

871
872
873
874
875
876
878
879
903

904 .

906
908
910
911
912
913
914
915
916

9175

918

920

921
922
923
938

~%

s,

55

Page 16

944
947
949
850
952
954
955
958
959
961
962
963
964
965
966
983
285
986
987
288
989
991
893
994
985 - |
996 ¢
1003
1004
1005
1006
1007
1008
1010
1011

Mississippi
Canyon

20
21 .
24 -
26 .
27
28
A%y
32
34 -
35 .
36
37
39
40
41
63
64.
65 -
66
68 -
70
72
75
76

78
79
80
81
82
84
85
108
109
114
115
116
117
123
124
125
127
128
129
147
148
149
150
151
152
153
154
159
160
161
162
163
166
167
168
169
173
191
192
193
194
195
196, .
199
201 .
204
205
208
209
210
211
212
213 .
214
215
216
217
235
236
237..
240

243 .
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365 537 681 810
37 538 682 811
372 551 686 818
378 553 687 819
382 554 688 831
383 555 692 832
384 560 694 841
385 561 695 842
386 562 698 844
392 563 705 845
397 564 707 8486
398 565 708 847
399 566 713 848
400 568 714 8439
401 573 717 850
402 574 718 851
407 575 720 852
426 576 721 853
427 577 724 854
428 583 725 855
429 593 726 856
430 594 727 3 868
431 595 728 875
436 596 730 876
437 597 731 885
441 600 732 887
443 601 734 888
444 603 738 889
445 605 739 830
447 749 891
448 750 892
449 751 893
450 752 894
451 753 895
470 757 896
4an 758 897
474 760 898
475 762 899
476 763 900
480 764 an
481 765 912
485 768 928
486 769 929
487 770 932
492 771 933
493 772 934
494 773 935
508 774 936
508 775 937
514 7786 938
515 777 939
516 778 940
517 796 941
520 797 942
521 801 955
522 802 956
524 803 972

804 976

806 977
531 807 978
533 808 ° 979
536 809 980
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981
982
983
984
985
986
992
993
999
1000
1007
1008

Green Canyon

95
96
97
98
101
102
108
m
113
114
115
116
117
119
120
121
122
123
125
126
128
129
133
134
135
136
137
140
141
142
143
144
145
146
149
150
155
156
158
159
160
161
163
165
166
167
169
170
172
173
177
179
180
181
183
184
185
188
195
198
199

201
202
203
205
206
207
208
209
210
21
213
214
215
216
217
221
223
228
235
236
237
238
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
268
269
271
272
273
274
278
279
280
281
282
285
286
287
288
290
294
295

296
297
298
299
300
301
303
304
305
309
3
312
313
314
317
318
320
323
325
326
329
330
333
334
338
339
340
341
342
353
354
355
356

369,

372
373
377
378
379
383
384
385
386
393
398
339
400
403
404
405
406
415
416
417
421
422
426
427
429
430
431
437

446
447
448
454
457
459
460
461

462
463
465
466
467
468
469
470
472
473
474
475
481

486
487
491

497
498
499
500
501

505
506
507
508
509
510
512
513
514
515
516
517
518
519
520
531

533
534
535
540
541

543
544
545
546
550
552
553
554
556
557
558
559
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764 56 163 488

563 765 57 177 489
564 766 58 178 490
578 767 59 179 573
579 775 60 180 574
587 776 61 181 575
588 778 62 182 617
589 801 © 63 189 618
590 802 64 190
600 808 66 209 Walker Ridge
601 810 67 210
602 816 68 217 22
603 825 70 222 45
604 826 7 223 46
605 844 79 224 66
606 845 84 225 120
629 850 85 226 121
630 851 90 233 164
631 852 91 234 189
632 853 92 253 197
636 854 33 254 - 198
644 859 S8 256 205
€45 860 99 257 206
646 863 100 258 207
647 864 101 261 234
648 869 103 266 249
649 870 104 267 250
650 871 105 268 251
651 872 106 276 425
662 873 107 277 426
663 905 108 284 469
673 913 112 299 470
674 915 113 300 663
679 955 114 310 678
680 958 115 311 707
681 999 116 312 723
682 1001 117 313 724
689 118 321 768
690 Atwater Valley 118 327 767
691 122 334 768
692 1 123 343 811
693 7 127 344

699 8 128 346

700 1 133 353

7086 12 134 370

707 13 135 371

712 15 136 377

713 16 137 378

714 17 141 379

723 18 142 397

724 19 143 401

725 20 145 405

726 21 146 406

734 22 150 408

735 23 151 414

736 24 162 415

737 25 1583 441

742 26 157 444

743 50 158 445

756 51 160 446

757 52 161 450

758 585 162 457
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 61 and 142

[Dockat No. 26933; Notice Ne. 92-104; and
Speciel Federai Aviation Regulation Ko. 58]
RIN 2120-AAB3

Aircraft Flight Simulator Usa In Plict
Training, Testing, and Checking and at
Training Centers

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental netice of
proposed rulemaking (SNPRM};
Correction.

SUMMARY: On August 11, 1992, the
Department of Transportation published
a Notice of Proposed Rulemaking
(NPRM) (Notice 82-10; 57 FR 35888) on
the use of aircraft flight simulation. This
SNPRM revises the NPRM by clanfy;:s
or eliminating certain provisions fou

to be unclesr or inappropriate for
consideration at this time.

DATES: Comments on-this SNPRM must

be received on or before March 22, 1993.

ADDRESSES: Comments on this notice
should be mailed, in triplicate, to:
Federal Aviation Administration, Office
of Chief Counsel, Attention: Rules
Docket AGC-10), Docket No. 26933,
800 Independence Avenue SW.,
Washington, DC 20591. All comments
must be marked: “Docket No. 26933,
Comments may be examined im room
915G on weekdays except on Federal
holidays between 8:30 a.m. and 5 p.m.
FOR FURTHER INFORMATION CONTACT:
Warren Robbins or Ron Myres,
Regulations Branch, (AFS-850), General
Avietion and Commercial Division,
Flight Standards Service, Federal
Aviation Administration, 860
Independence Avenue SW.,
Washington, DC. 20591, Telephons
{202) 267-8150.

SUPPLEMENTARY INFORMATION:
Comments Invited

Because the propasels in this SKNPRM
differ in some respects from ths NPRM,
Netice 8218, ths FAA encourages
interested persons to file comments in
response to this SNPRM even if they
have already commented on the NPRM.
The SNPRM supersedes [our sections
only ef the NPRM; therefore, any
comments previously received on those
sectiens of the NPRM that are not being
superseded will remain under
consideration, while comments already
received on the four sections being
revised by this SNPRM will be
considersd but only if they relate to the

revised sections. The comment peried
on the SNPRM will clcse March 22,
1993.

Interested persons are invited to
comment on the proposed rule by
submitting such written data, views, or
arguments as they may desire.
Comments should identity the
regulatory dockst or notice number and
be submitted in triplicate to the Rules
Docket at the address specified above.
All comments received, as wellas a
report summarizing each substantive
public contact with- FAA personnel on
this rulemaking, will be filed in the
docket, The docket is available for
public inspeetion before end aRer the
comment closing date.

All comments received on or before
the closing date will be considered by
the Administrator befare taking action
on this proposed rulemeking, Late-filed
comments will be considered to the
extent practicable. The
contained in this notice may be changed
iz light of comments raceived.

€Commenters wishing the FAA to
acknowledge receipt of their comments
subimitted in response to this notice
must include with their comments a
pre-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No. 26933.”
When the comment is received, the
postcard will be dated, time-stemped,
and mailed to the commenter. :

Availability of SNPRM

Any person may obtain a copy of this
SKPRM and the NPRM, Notice No. 92—
10, by submitting a request to the
Federal Aviation Administration, Office
of Public Affairs, Attention: Public

iry Center, APA-200, 800
Independence Avenue, SW.,
Washingtan, DC 20591, or by calling
(202} 267-3484. Communications must
identify Natice Na. 92-10 for the NPRM
and Notice Neo. 82-10A for the SNPRM.
Persons interested in being placed on &
mailing list for future proposed rules
sheuld request from the above office &
copy of Advisory Circular Na. 11-24,
Notice of Proposed Rulemaking
Bistribution System, which describes
the application procedure.

Background

On August 11, 1992, the Department
of Transportation published an NPRM
on the use of airczaft flight simulation.
The regulatory language contained in
four sections of the NPRM (Notics No.
92-10) is in need of revision. These
revisions are explained more fully
under the section-by-section analysis set
forth below.

Section-by-Section Analysis
Section 61.187 Flight Proficiency

In the NPRM, the FAA proposed to
reviss paragraph (a) of § 61.187 to
permit an applicant for a flight
instructor certificate o receive the
required instruction for the certificate in
anaircraft, a flight simulator, or a flight
training device. This proposed revision
to paragraph (a) was inadvertent, for the
FAA did not intend {o revise any
portion of that paragraph. Rather, it
intended to add an additienal provision
that would permit an applicant to
receive the required training in any one
of the three ways described above, To
sccomplish this purpose, this SNPRM
would restore paragraph (a) of § 61.187
without any change and would add a
new paragraph (c) to § 61.187. The new
paragraph would contain the proposed
change that was set forth in § 61.187(a)
of the NPRM, with the additional
correction described below.,

The NPRM incorrectly proposed that
the flight instruction could be received
in an aircraft, in a flight simulater, or in
a flight training device used in
eccordance with an approved course st
a training center certificated under part
142. The proposal is incorrect insofar as
it fails to recognize that some or ail of
the training may be received in any of
the following ways: (1) In an aircrefl
pursuant to a course given under part
63, part 121, part 135, part 141, or part
142; {2) in a flight simulator pursuant to
& course approved under part 121 or
part 142; or (3} in a flight training device
pursuant to a course approved under
part 142. This SNPRM amends the
NPRM to clarify that the above options
would be available to an applicant.

Section 61.197 Renewal of flight
instructor certificates

The FAA inadvertently included in
proposed § 61.197 certain new
provisions. These provisions involve
medical qualifications for the renewsl of
a flight instructor certificate
(§61.197(a){1) and (a)(2)), renswal of the
eertificate and its ratings without
accomplishing a practical test
(§ 61.197(b)(1){i) and (ii), and
(b)(2)(iv)(A) and (B))}, and the use of &
graduation certificate from a refresher
course as & method of renewal
(§ 61.197(c)). The FAA has initieted a
program to review and update current
part 61, Tha agency believes that the
provisions inadvertently included in
propesed § 61.197 are more appropriate
for consideration in connection with its
part 61 review. Accordingly, this
SNPRM would withdraw the proposals
described above. The FAA anticipaiss
that these proposals, or others like them
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will be part of a future rulemaking to
revise part 61.

As stated in the NPRM, the purpose
of proposed §61.197 is to propose that
the practical test for renewal of a flight
instructor certificate be conducted, in
whole or in part, in a flight simulator or
flight training device, The above
revisions would not affect this proposed
change to § 61,197,

The other proposed changes to
§61.197 are for editorial purposes only.

Section 142.49 Training center
instructor privileges and limitations

Proposed § 142.49(a) provides that a
part 142 certificate holder may not
allow an instructor to provide
instruction “for which that instructor is
qualified unless that instructor is
qualified under the requirements of this
subpart.” On further consideration, the
FAA believes that the phrase ““for which
that instructor is qualified” is confusing
and does not add anything of substance
to proposed § 142.49(a). Accordingly,
this SNPRM deletes the above phrase
from the proposal.

Section 142.53 Training center
instructor training and testing
requirements

Under proposed § 142.53(b)(2), an
instructor who does not hold a medical
certificate could not instruct in certain
flight simulators. On reconsideration,
the FAA believes that this restriction
was inappropriate. The FAA has issued
exemptions permitting instruction
under these circumstances, It does net
believe that a medical certificate is
necessary provided that the instruction
is conducted in a flight simulator rather
than in an aircraft, Therefors, the
restriction contained in the above
paragraph is deleted from the proposal
by this SNPRM.

Economic Evaluation

Executive Order 12291, dated
February 17, 1981, directs Federal
Agencies to promulgate new regulations
or modify existing regulations only if
potential benefits to society for each
protposed change outweigh potential
Costs.

There are no costs associated with
this SNPRM, It merely clarifies the
intent of the NPRM by removing
unintended restrictions, therefore, the
FAA finds that further regulatory
evaluation is not required. A copy of the
regulatory evaluation to support the

Tspgii? is filed in FAA Rules Docket

International Trade Impact Statement

, This rule will not impose a
‘ompetitive disadvantage to either U.S.

air carriers doing business abroad or
foreign air carriers doing business in the
United States. This assessment is based
on the fact that this rule will not impose
additional costs on either U.S. or foreign
air carriers,

Regulatory Flexibility Determination

In accordance with the Regulatory
Flexibility Act of 1980, the FAA has
determined that this rule will not have
a significant econemic impact, positive
or negative, on a substantial number of
small entities. This assessment is based
on the regulatory evaluation of the
NPRM published on August 11, 1992,
and on the fact that this SNPRM will not
impose any additional costs.

Federalism Implications

The regulations adopted herein will
not have any direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule will
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Paperwork Reduction Act

The reporting and recordkeeping
requirements associated with Notice 92—
10 are being submitted to the Office of
Management and Budget for approval in
accordance with 44 U.S.C. chapter 35
under DOT NO: New; OMB NO: New;
Title: Aircraft Flight Simulator Use in
Pilot Training, Testing, and Checking
and at Training Centers. Need for
Information: To adhere to the
requirements for records that would
need to be generated and maintained
under proposed part 142, Proposed Use
of Information: To provide surveillance
capability over proposed training
centers to insure compliance with
airman training, testing, and
certification requirements. Frequency:
Records would have to be kept of the
training center initial application, of
each student, of each instructor or
evaluator, and of all air carrier
certificate holder clients. These records
would have to be annotated subsequent
to any training, testing, or checking.
Burden Estimate: 5450 hours for total
annual burden. Respondents: Part 142
certificate holders and certificate holder
applicants. Form(s): To be determined.
Average Burden Hours per Respondent:
The FAA estimates that there will be 32

. certificate applicants during the first

year. The average burden hours are
estimated as follows:

(1) To file an application—50 hours
per application.

(2) To maintain a record for each
student and provide that record once
per student—1 hour per record.

(3) To maintain a record for instructor
and evaluator and provide that record
once per instructor or evaluator,
excluding the initial certificate
application—1 hour per record.

(4) To provide a record to each POI for
each course being instructed and the
instructor’s name—.25 hour per record.

For further information contact: The
Information Requirements Division, M—
34, Office of the Secretary of
Transportation, 400 Seventh Street,
SW., Washington DC 20590, (202) 366—
4735. Comments may be submitted to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office Building,
room 3228, Washington DC 20503, (202)
3957340, Attention: Desk Officer for
FAA. A copy of comments submitted to
OMB also should be sent to the FAA
Rules Docket listed under ADDRESSES.

Conclusion

For the reasons discussed in the
preamble, and based on the findings in
the Regulatory Flexibility Determination
and the International Trade Impact
Analysis, the FAA has determined that,
because this SNPRM makes minor
technical changes that are mainly
editorial in nature, it is not major under
Executive Order 12291. Although this
proposal is considered significant under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979), the
technical changes that it proposes
would result in an impact so minimal
that the proposal does not warrant a full
evaluation. Further, the proposal would
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
An initial regulatory evaluation of the
NPRM, which includes a Regulatory
Flexibility Determination and Trade
Impact Analysis, has been placed in the
regulatory docket. A copy may be
obtained by contacting the person
identified under FOR FURTHER
INFORMATION CONTACT.

List of Subjects in 14 CFR Parts 61 and
142

Administrative practice and
procedure, Aircraft, Airmen, Drug
testing, Educational facilities, Reporting
and recordkeeping requirements.

The Proposed Amendments

In consideration of the foregoing, the
Federal Aviation Administration
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proposes to amend parts 61 and 142 as
follows:

PART 61—{AMENDED]

1. The authority citation for part 61
continues to read as follows:

Authority: 48 U.S.C. App. 1354(a), 1355,
1421, 1422, and 1427; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449; January 12, 1983).

2. Section 61.187 is amended by
adding a new paragraph (c) to read as
follows:

§61.187 Flight proficlency.

Ll - L3 » -

(c) An applicant for a flight instructor
certificate may receive flight
instruction—

(1) In an aircraft, in a flight simulator,
orin a flight training device used in
accordance with an approved course at
a training center certificated under part
142 of this chapter;

(2) In an aircraft or in a flight
simulator used in accordance with a
course approved under part 121 of this
chapter;

(3) In an aircraft used in accordance
with subpart G of part 61 of this chapter
if the flight instruction—

(i) Covers the subject listed in
paragraph (a) of this section; and

(ii) Is given by a person authorized by
the Administrator to instruct flight
instructors; or

(4) In an aireraft used in accordance
with a course approved under part 135
or part 141 of this chapter.

3. Section 61.197 is revised to read as
follows:

§61.197 Renewal of flight Instructor
certificates,

(a) Except as provided in paragraph
(b) of this section, the holder of a flight
instructor certificate may renew that
certificate for an additional period of 24

calendar months if that individual
satisfactorily completes a practical test
for—

(1) Renewal of the flight instructor
certificate and rating sought; or

(2) An additional%ight instructor
rating.

(b) The holder of a flight instructor
certificate may renew that certificate
and its ratings without accomplishing a
practical test, by presenting to an FAA
Flight Standards District Office
evidence of one of the following:

(1) A record showing that, during the
preceding 24 calendar months, the
instructor has served—

(i) As a company check pilot;

(ii) As a chief flight instructor;

(iii) As a company check airman or
flight instructor in a part 121 or part 135
operation; or

(iv) In a comparable pesition
involving the regular evaluation of
pilots.

(2) A graduation certificate from an
approved flight instructor refresher
course, provided that—

(i) The course was completed prior to
the expiration date of the flight
instructor certificate; and

(ii) The course consists of not less
than 24 hours of—

(A) Ground training;

(B) Flight training; or

(C) A combination of ground training
and flight training.

(c) If an instructor satisfactorily
completes the requirements of this
section within 80 days prior to the
expiration date of the flight instructor
certificate, the instructor is considered
to have completed the requirements of
this section just prior to the expiration
date, and the certificate will be renewed
for an additional 24 calendar months
beyond the expiration date.

d) Except as allowed by paragraph (e)
of this section, the practical test

required by paragraph (a) of this section
must be conducted in an aircraft.

(e) The practical test required by
paragraph (a) of this section may be
accomplished in an airerafl, in a flight
simulator, or in a flight training device
if it is accomplished in an approved
course conducted by a training center
certificated under part 142 of this
chapter.

PART 142—{AMENDED]

Proposed part 142 is amended to read
as follows:

4, Section 142.49(a) is revised to read
as follows:

§142.49 Training center instructor
privileges and limitations.

{a) A part 142 certificate holder may
not allow an instructor te provide
instruction in any course of training,
testing, or checking unless that
instructor is qualified under the
requirements of this subpart.

5. Section 142.53(b)(2) is revised to
read as follows:

§142.53 Training center Instructor training
and testing requirements.

(‘b) NN

(2) An instructor may not instruct in
a qualified and approved flight
simulator that represents an airplane
requiring two or more flight

. crewmembers unless that instructor

has—

Issued in Washington, DC, on February 12,
1993.

Thomas C. Accardi,

Director, Flight Standards Service.

[FR Doc. 83-3951 Filed 2-18-93; 8:45 am]
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