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payments may be made under the State
plan.

(b) Cost allocation and distribution for
the planning, design, development,
installation and operation must be in
accordance with § 95.631 of this title
and section 474(e) of the Act, if the
SACWIS includes functions, processing,
information collection and management,
equipment or services that are not
directly related to the administration of
the programs carried out under the State
plan approved under title IV-B or V-

PART 1356—REQUIREMENTS
APPLICABLE TO TITLE IV-E

1. The authority citation for part 1356
continues to read as follows:

Authority: Adoption Assistance and Child
Welfare Act of 1980, Pub. L. 96-272, 42
U.S.C. 670 et seq.; 42 U.S.C. 620 et seq.; 42
U.S.C. 1302.

2. Section 1356.60 is amended by
adding a new paragraph (e) to read as
follows:

§1356.60 Fiscal requirements (title IV-E).
- - L] - -

(e) Federal matching funds for
SACWIS. All expenditures of a State to

plan, design, develop, install and
operate the Statewide automated child
welfare information system approved
under § 1355.52 of this chapter, shall be
treated as necessary for the proper and
efficient administration of the State plan
without regard to whether the system
may be used with respect to foster or
adoptive children other than those on
behalf of whom foster care maintenance
or adoption assistance payments may be
made under this part.

[FR Doc. 93-31000 Filed 12-21-93; 8:45 am])
BILLING CODE 4150-04-M
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GENERAL SERVICES Federal employees’ expenses covered by (FBX), Washington, DC 20406,
ADMINISTRATION per diem. This final rule increases/ telephone 703-305-5745.

decreases the maximum lodging and
1 R - SUPPLEMENTARY INFORMATION: The
41 CFR Chapter 30 meals and incidental expenses amounts Gorieral Services Administration (GSA)

[FTR Amendment 34] in certain existing per diem localities, Hias dotorriliad that thisnile s nota

RIN 3000_AEST designates in-season and off-season significant regulatory action for the
maxinggriodgiog amonis N ne in purposes of Executive Order 12866 of

2 listed seasonal localities during the
;g?%r::lﬂ'l"r;;teelsnegulaﬂon. Maximn designated time periods, and adds new September 30, 1993.

per diem localities. For the reasons set out in the
AGENCY: Federal Supply Service, GSA.  pares: This final rule is effective on preamble, under 5 U.S.C. 5701-5709
ACTION: Final rule. January 1, 1994, and applies for travel and E.O. 11609, July 22, 1971 (36 FR

, ) PR 13747), title 41, chapter 301 of the Code
SUMMARY: An analysis of lodging and (including travel incident to a change of of Federal Regulatio;r))s is amended by

meal cost survey data reveals that the official station) performed on or after revising Appendix A to chapter 301 to
listing of maximum per diem rates for January 1, 1994. toad an tollows:

locations within the continental United = FOR FURTHER INFORMATION CONTACT:

States (CONUS) should be updated to Donna Cooke or Karen Kinsella, CHAPTER 301—TRAVEL

provide for the reimbursement of Transportation Management Division ALLOWANCES

APPENDIX A TO CHAPTER 301—PRESCRIBED MAXIMUM PER DIEM RATES FOR CONUS

The maximum rates listed below are prescribed under §301-7.3(a) of this chapter for reimbursement of per diem
expenses incurred during official travel within CONUS (the continental United States). The amount shown in column
(a) is the maximum that will be reimbursed for lodging expenses including applicable taxes. The M&IE rate shown
in column (b) is a fixed amount allowed for meals and incidental expenses covered by per diem. The per diem payment
calculated in accordance with part 301-7 of this chapter for lodging expenses plus the M&IE rate may not exceed
the maximum per diem rate shown in column (c). Seasonal rates apply during the periods indicated.

Per diem locality Maximum Maximum
lodging £ - Pperdiem

Key city ! County and/or other defined location23 a";g;'m rate ra(g*

CONUS, Standard rate . $40 $66
(Applies to all locations within CONUS not specifically listed below or encompassed by the
boundary definition of a listed point. However, the standard CONUS rate applies to all loca-
tions within CONUS, including those defined below, for certain relocation subsistence allow-
ances. See parts 302-2, 302—4, and 302-5 of this subtitle.)

ALABAMA

283

(April 1-September 30)
(October 1—March 31)
Huntsville .

Mobile

Sheffield
ARIZONA

(April 1-October 31) ..
(November 1-March 31)
Grand Canyon Nat'l Park/Flagstatf
Kayenta
(May 1-October 14)
(October 15-April 30) ..
Phoenix/Scottsdale
(December 1-April 30)
(May 1-November 30)

IR 8BR B BRERIT

(April 1-October 14) ....
(October 15-March 31) ...
Sierra Vista

REE R

(November 1-April 30
(May 1-October 31)

ARKANSAS
Fayetteville
Fort Smith

3B REE
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Per diem locality Maximum

County and/or cther defined location23 anzg’um

M&IE

rate
(b)

Maximum
per diem
rate4
(c)

44

52

52

CALIFORNIA.
Bridgeport ........

61

Chico

58

55

Death Valley

97

El Centro

49

Eureka

65

Fresno

62

Gualala/Point Arena ...........cce...

42

Los Angeles, Kemn, Orange and Ventura Counties; Ed- 102
wards AFB; Naval Weapons Center and Ordinance
Test Station, China Lake.
46
54

{June 1=October 14)
(October 15-May 31)
Napa

82

74

(November 1-March 31)
Oaktand ...

73
65

7

Ontario/Victorville/Barstow
Palm Springs

(December 1-May 14)
(May 15-November 30)

Hedding

60

73
53

7C
60

7
67

78

96

55

49

(October 1-April 30)
Santa Barbara
Santa Cruz

79

(June 1-September 30) .....

{October 1-May 31)

80

64

Santa Rosa

61

Scuth Lake Tahoe
(June 1-September 30)

91
68

(October 1-May 31)
Stockton -

56

Tahoe City
(June 1-September 14)
(September 15-May 31)

67
55
44
61
48

(April 1~January 14) ..............
Boulder

(May 1-December 31)

(January 1-April 30) ..
orado Springs
(May 1-August 31)

(September 1-April 30)
Denver g

b

(June 1-September 30)

(October 1-May 31)

ERLREELRRE B8Y

BERBELE BEE LRE PEE LBLLRELBE RERE R BY

LR 833 2R BE

70
82
82

95
92
81
135
79
g5
96
134
68
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Per diem locality Maximum Maximum
lodging - berdiem
Key city ? County and/or other defined location22 a"('g;’"' ":‘5 2

Grand Junction ¥ 44 . 74
Gunnison ERS,
(May 1-October 14) 51 77
(October 15-April 30) .... i 40 66
Keystone/Silverthorne i o 122
Loveland ... i 42
41

n
(<]

8

n
]

68
67

n
(=]

(June 1-September 30) . & 47
(October 1-May 31) 40
44

N
(=]

73
66
70

NN
D,

Steamboat Springs
(February 1-March 31) ... 90
(April 1=January 31) 57 87
(June 1-September 14) - 45
(September 15-May 31) .... 40

Vail

(January 1-March 31)

(April 1-December 31) 74

CONNECTICUT
Bridgeport/Danbury 77
2 69
67

n
66

New London/Groton
(June 1-October 31) ...
(November 1-May 31) ...
Putnam/Danielson

DELAWARE
Dover

(June 1-September 14)
(September 15-May 31) .
Wilmington :
DISTRICT OF COLUMBIA
Washington, DC (also the cities of Alexandria, Falls Church, and Fairfax, and the counties of Ar-
lington, Loudoun, and Fairfax in Virginia; and the counties of Montgomery and Prince Georges
in Maryland) (See also Maryland and Virginia.)
FLORIDA
Altamonte Springs
Bradenton
(January 1-May 14)
(May 15-December 31) ..
Clewiston

& R8E B BR8E B 8L ¥R 88

N
[~}

88 338

(May 1-December 31)

(January 1-April 30) ........
Daytona Beach

(February 1-April 14) ...

(April 15-January 31) ...
Fort Lauderdale

(December 15-April 30) ..

(May 1-December 14) ....
Fort Myers

(January 1-April 30)

(May 1-December 31)
Fort Pierce

(January 1-April 30)

(May 1-December 31) .
Fort Walton Beach

(April 1-September 14)

(September 15-March 31) ..
Gainesville
Jacksonville ... Duval County; Naval Station Mayport
Key West .. Monroe.

(December 15-April 30) ...

(May 1-December 14)
Kissimmee

(January 1-September 14)

& 88 8888 88 R 88 3y
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Per diem locality Maximum Maximum
ledging M&IE per diem
Key city 1 County and/or other defined location23 “'23)‘“ '3;;’ "}‘3‘
(September 15-December 31) 61 30 91
Lakeland
(January 1-April 14) 56 26 82
(April 15-December 31) 49 26 75
Miami Dade 73 34 107
Naples Collier.
(December 15-April 14) 91 34 125
(April 15-December 14) 54 34 88
Orlando Orange 66 30 96
Panama City Bay.
(March 1-September 14) 49 30 79
(September 15-February 28) 40 30 70
Pensacola Escambia 57 30 87
Punta Gorda Charlotte.
(January 1-April 14) 71 30 101
(April 15-December 31) 47 30 77
Saint Augustine Saint Johns.
(February 1-September 14) : 60 30 90
(September 15-January 31) 44 30 74
Sarasota Sarasota.
CROCOITINE IE=APNN 18] it oresicn: # siimtmededratavotbotierimissisiorsmmsressstonts 68 30 98
(AP O-DOCOMBON 14) .0 iaity  a e miasesissmsmitsssisbosoonas iatossiissas 46 30 76
Stuart Martin,
1y 8 S R T ) R R AV oo R O L -y e S Al SO0 S S5 MR DTNy A 63 30 93
(May 1-December 31) 51 30 81
Tallahassee Leon 53 26 79
Tampa/St. Petersburg ....c..ccooucecunasanns Hillsborough and Pinellas 57 26 83
Vero Beach Indian River.
(February 1-April 30) 71 26 97
(May 1-January 31) 54 26 80
West Palm Beach ........cceivrcicenniinnns Palm Beach.
(December 15-April 30) 69 34 103
{0 ot EX 2 e o o £ iR aenr e M= G i i ot 0 it~ i (L il e IR LA S 55 34 89
GEORGIA
Albany 51 26 77
Athens Clarke 44 26 70
Atianta Ciayton, De Kalb, Fulton and Cobb ... 81 38 119
Augusta Richmond; Savannah River Plant ...... 44 26 70
Brunswick IV ettt siimioaioiessinss 41 26 67
Columbus Muscogee 48 26 74
Macon Bibb 44 26 70
Norcross/Lawrenceville .............ccoceeeneee Gwinnett 56 30 86
Savannah o7 e 9 D S N S R SR Gt oA 49 30 79
Warner Robins Houston 43 26 69
IDAHO
Boise Lt DAL . (S N et B W 49 30 79
Coeur d'Alene Kootenai
G OO B ) s L L i B s o s s o SR e e s A e 65 26 9
(November 1-March 31) 51 26 77
Idaho Falls Bonneville 43 30 73
Ketchumy/Sun Valley ........ccccoeoreecsionias Blaine.
(November 15-March 31) 77 38 115
(April 1-November 14) 58 38 96
Lewiston Nez Perce 44 26 70
McCall Valley 50 30 80
Pocatello 47 26 73
Stanley Custer,
(June 1-September 30) 51 30 81
(October 1-May 31) 41 30 71
ILLINOIS
Alton Madison 48 26 74
Bloomington McLean 42 30 72
Champaign/Urbana ..............coueeereececsens n 48 30 78
Chicago Du Page, Cook and Lake .. 104 38 142
Danville (L [t e M L S BN Sy St O 43 26 69
Decatur Macon 45 26 71
Dixon Lee 45 26 71
East St. Louis St. Clair ........ 46 26 72
Joliet Will 51 26 77
Kankakee Kankakee 50 26 76




67954 Federal Register / Vol. 58, No. 244 / Wednesday, December 22, 1993 / Rules and Regulations

Per diem locality Maximum Maximum
lodging - N::tIE = perdiem
e

County and/or other defined location23 amount ) 'ﬁ‘

Rock Istand/Moline ... ... Rock istand

Springfieid

INDIANA
ANCIOTSONY vs oy cagassansrespsinimmemniamrisisrsnonstssmes
Bloomingtorn/Crane .........ccce.e
Burlington Beach/Valparaiso ..

Evansville ....

Fort Wayne .

Gary

Indianapolis .

Jasper
Jeffersonville/Charlestown ...

Logansport ..
Madison ..

Michigan City .

RARPREIRRERBIREREY B8YE

(June 1-September 30) ...
(October 1-May 31)

New Albany

Richmond ....

South Bend .

Terre Haute

IOWA
Bettendorl/Davenport
Cedar Rapids .

Des Moines ....

ANELEIR 8RIRR

Johnson and Wyandotte (See also Kansas City, MO) .
Riley

KENTUCKY
Bowling Green ...

Louisville
Owensboro ..
Pikeville ..........

LOUISIANA
Alexandria

East Baton Rouge Parish
Bossier City .... 2 ... Bossier Parish
Lafayette . Lafayette Parish
; Calcasieu Parish
Ouachita Parish
Parishes of Jefferson, Orleans, Plaquemines and St
Bernard.

88 RPELEBE ZRRREBESRER SBREB
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93 °

Per diem locality Maximum Maximum
lodging M&IE per diem
Key city ! County andfor other defined location23 ‘"zg;"* ’3};’ '7‘:)‘
(October 15-June 30) 41 30 71
Augusta Kennebec 53 26 79
Bangor Penobscot.
{Juty 1-October 31) 60 30 90
(November 1-June 30) 47 30 77
Bar Harbor Hancock.
(June 1-September 30 76 34 110
(October 1-May 31) 66 34 100
Bath Sagadahoc.
(June 1-October 14) 64 26 90
{October 15-May 31) 53 26 79
Calais Washington.
(June 1-October 14) 64 26 90
(October 15-May 31) 48 26 74
Kennebunk/Sanford ..........cceecesecrcerans -« York.
(May 1-September 30) 69 30 99
(October 1-Apxil 30) 44 30 74
Kittery Portsmouth Naval Shipyard (See also Portsmouth,
NH).
(June 1-September 30) " 66 30 96
(October 1-May 31) 53 30 83
Portland Cumberland.
{July 1-October 31) 67 30 97
(November 1-June 30) 54 30 84
Presque Isle Aroostook 41 26 67
Rockport Knox.
(June 1-September 83 30 113
(October 1-May 31) 63 30
Wiscasset Lincoln.
(June 1-September 66 30 96
(October 1-May 31) 43 « 30 73
MARYLAND
(For the counties of Montgomery and Prince Georges, see District of Columbia.)
Annapolis Anne Arundel 76 34 110
Baltimore Baltimore and Harford 78 38 116
Columbia Howard 87 34 121
Cumberland Allegany 49 26 75
Easton Talbot 59 30 89
Frederick Frederick 55 34 89
Hagerstown Washington 55 30 85
Lexington Park/St. Inigoes/ St. Marys 54 26 80
Leonardtown.
Lusby Calvert 58 34 92
Ocean City Worcester.
(May 1-September 30) 107 34 141
(October 1-April 30) 46 34 80
Sal Wicomico 52 30 82
Tower Garden on Bay ........meeens Queen Anne's 44 30 74
Waldorf Charles 44 30 74
MASSACHUSETTS
Andover Essex 455 80 34 114
Boston Suffolk 101 38 139
Cambridge/LOWell ..........ccccmeercenssaneese Middlesex 95 38 133
Hyannis Bamstable.
(June 1-September 30) 95 30 125
(October 1-May 31) 7 30 101
Martha's Vineyard/Nantucket ................ Dukes and Nantucket.
(June 1-October 31) 134 38 172
(November 1-May 31) 106 38 144
Hampshire 59 26 85
Pittsfield Berkshire 52 34 86
Plymouth Plymouth,
(June 15-October 31) 92 26 118
(November 1-June 14) 74 26 100
incy Norfolk 79 34 113
South Deerfield/Greenfield ...........c..ci... Franklin 64 26 90
Springfield Hampden 61 30 91
Taunton/New Bedford ..........ceeeeeveneennes Bristol 58 26 84
Worcester Worcester 61 26 87
MICHIGAN
Adrian Lenawee 46 26 72
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i

Per diem locality

County and/or other defined location23

Maximum

lodging
amount

(a)

M&IE

rate

(®)

Maximum

(June 1-September 30)
(October 1-May 31)

Flint

Gaylord

(June 1-September 30)
(October 1-May 31)

Grand Rapids
Grayling

Hancock

Holland

(May 1-September 30)

(October 1-Aprit 30)

Houghton Lake
Jackson

Lansing/East Lansing
Leland

(May 1-September 30)

(October 1-April 30)

Ludington

(June 1-September 14)
(September 15-May 31)
Mackinac Island

(June 1-September 30)
(October 1-May 31)
Manistee ....

(May 15-October 31)

(November 1-May 14)

Marquette

(June 1-September 30)
(October 1-May 31)

Grand Traverse.

Oakland
Macomb

Freebormn
Mower -

Crow Wing.

(May 1-September 14)
(Suptember 15-April 30)
Dulutiy

(Juny 1-September 30)
(Octeer 1-May 31)
Fergus (ralls

St. Louis.

Gfand Ru 'Dﬂs

Hinckley

Mendota Heights
Minneapoh ¥St. Paul

Otter Tail

lasca

Pine ...

Dakota

Anoka, Hennepin, and Ramsey Counties; Fort Snelling
Military Reservation and Navy Astronautics Group
(Detachment BRAVO), Rosemount.

65
44
50
51
49
88
80
67

49
40
45

57
51
60
50
49

54
44
49
48
59
54

72
64

- 72

41

91
80

51
40

47
42
54
45
49
50
51

65
47
49

85
51
59
46

42
42
42

46
40

54
46
57
47
43
58
64

SEBRRRE BB 22 BB 3B 28BRIB BRERY 8B RLEIIRIE

88 838 BR8E 88Y
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Per diem locality Maximum Maximum
lodging M&JIE - Per dvgm
Key city ! County and/or other defined location23 an:g;mt 'a;)e "::S
Rochester A0, UL S e SRS ok L 56 30 86
St. Cloud XA . S Steams 2 RS 41 30 Al
MISSISSIPPI
Biloxi/Gulfport/Pascagoula/Bay St. Hamison, Jackson, and Hancock.
Louis.
(May 1-September 14) . g7 el N el DA o S SR ey o P S 73 30 103
L7 S e o IR T ) B e SRR e T A At ot e B O A e Oy M 59 30 89
47 WA R BT N Hinds ....... 52 30 82
Natchez ...... B TI et taeoeintaesssas e seonms torshile 47 30 77
(87 0T [N e R St RN S Lafayette 44 26 70
Ridgeland Madison ... v 46 38 84
NICKEOUND - cotogbressssscserobratiasasorunrosersossyeriss g e M A o et A B A 45 30 75
MISSOURI
Branson = Taney.
(VTR BT 0 7T v 1 ) g o SO [ B e e S E S RS SR RS T 7 30 101
N OVITIEE S =N B0 72 ey dar s et eyt Posr st s et ropoiaodor b siomeet o NS 47 30 77
Cape Girardeau ........coisssssisisesesians Cape Girardeau 45 26 7
(G0 2o Bt e e VR v, Lo iee Boone 50 26 76
Hannibal ¢ ... Marion.
(June 1-September 14) RS T S alon N A mtion 1. AP LSS 49 26 75
(September 15-May 31) ......ccccvniiees e RS, U A F AL AR R 40 26 66
Jefferson City Cole 49 26 75
Kansas City Clay, Jackson and Platte (See alsc Kansas City, KS) . 67 34 101
Lake Ozark e VY e R e 48 34 82
Osage Beach .. Camden.
(May 15-October 14) 67 30 97
(October 15-May 14) 40 30 70
2 T et ST NS o N N, Greene ks 56 30 86
St. Louis . St. Chartes and St. LOUIS .......ccceciecunienens 74 38 112
MONTANA
BN e s Al W s e et b D R RS LT R ST LRGN 48 26 74
Great Falls .. Cascade 51 26 77
Helena Lewis and Clark TR I 44 26 70
Kalispell/Polson Flathead and Lake.
AN =S AP emMar B0 - i T B R e L R S it i iy 48 26 74
(October 1-April 14) ........ - 40 26 66
NEBRASKA
BT I v copimsss crnermandanniosnsshopsrebrnervaldits Buffalo ML DS . b 42 26 68
Lincoln Lancaster 47 26 73
North Platte LGOI it css i ssass e S da e Ss 42 26 68
Omaha . Douglas 57 30 87
NEVADA
Elko .. Elko 51 26 77
Las Vegas ... Clark County; Nellis AFB .......ccccoiviiriiimimaisemsniasaseios 69 38 107
Lovelock Pershing.
(May 1 30) 48 26 74
(OCL0DOr TSAPIIB0) ... ie iR iiiiitise U s obbvee e th Aok amvss s abslorids sissosinsaas oo 40 26 66
Reno | L WA N A R IR ARV 53 30 83
Stateline ... Douglas (See also South Lake Tahoe, CA).
{June 1-September 30) 91 38 129
(October 1-May 31) 7 68 38 106
WINNBMIUCCA ...o.ocviivesiiiassassassassnasssssssesns Humboldt 42 26 68
NEW HAMPSHIRE
Concord OTTITIACK (o e vvesesmedsiobn pasron anosdneriseamsesespopviosiotssecasy 56 26 82
Carroll.
(June 15-October 14) 73 30 103
(October 15-June 14) N 3 50 30 80
Comish Sullivan 41 26 67
Durham Strafford.
(June 1-October 31) 52 26 78
(November 1-May 31) 42 26 68
i Belknap.
(June 15-October 14) % 66 30 96
GG e AR LR TE TR T Y e B D it e S il 0 e W8 Niinost SN 50 30 80
Lebanon/HanoVer ........c...coceieiesesessons Grafton 86 34 120
Manchester Hillsborough 68 30 98
.......................... Rockingham County; Pease AFB (See also Kittery,
ME).

3
g
g
g
g
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Per diem locality Maximum

Key city '

lodging
County and/or other defined location23 anzg;mt

M&IE
te

ra
(b)

Maximum

per die
rate4

fc)

m

(October 1-May 31)
NEW JERSEY

Atlantic City
(June 1-October 14)
(October 15-May 31)

53

109
82

Freehold/Eatontown ..
Millville

58
.. o 63
Morris County; Picatinny Arsenal 58
Middlesex 65
Monmouth County; Fort Monmouth 69
Cumberiand " 48
Burlington 71

(May
(October 1-May 14)

Bergen, Essex, Hudson, Passaic and Union 87

70

PrincetorvTrenton

74
50

Tom’s River
NEW MEXICO

Albuquerque ...
Artesia

78

60
42
74
54

50

Las Cruces/White Sands
Los Alamos
Raton .

Rosweil

44
59
47
41

(May 1-October 31)
(November 1-April 30) ..
Silver City ....

NEW YORK
Aubum

Batavia

(May 1-September 30) ......

(October 1-April 30) ..

(July 1-September 14)

95
80
41
65

68
50

60
49
58
72
55

63

(September 15-June 30)
Corning
Glens Falis

{(June 1-October 31)
(November 1-May 31) ..

Lake Placid

49

(June 1-November 14) ..
(November 15-May 31) .

Monticello

(June 1-September 14)
(September 15-May 31)
New York City

Niagara Falls

(May 15-September 30) ..................

(October 1-May 14) ..

The boroughs of the Bronx, Brooklyn, Manhattan,
Queens and Staten Island; Nassau and Suffolk

&
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2I8ERERRL

28 83ke

LR8I

BEE 88 888RR 883%

& LILE

83




Federal Register / Vol. 58, No. 244 / Wednesday, December 22, 1993 / Rules and Regulations 67959

Per diem locality Maximum Maximum
lodging M&IE per diem
Key city ! County and/or other defined location 23 B '3;;’ s
(October 1-May 31) 42 30 72
i Dutchess 63 26 89
Rochester Monroe 67 34 101
Romulus Seneca 67 26 93
Saratoga Springs Saratoga.
(June 1-September 30) 69 38 107
(October 1-May 31) 51 38 89
Schenectady Schenectady 59 34 93
Syracuse Onondaga 64 30 94
Troy Rensselaer 47 30 77
Utica Oneida 60 30 90
Watertown Jefferson 54 30 84
Watkins Glen Schuyler.
(May 1-October 31) 71 26 97
(November 1-April 30) 47 26 73
West Point Orange 50 34 84
White Plains Westchester 104 38 142
NORTH CAROLINA
Asheville Buncombe.
(May 1-October 31) 53 30 83
(November 1-April 30) 45 30 75
Boone Watauga 44 26 70
Charlotte Mecklenburg 63 34 o7
Duck Dare.
(May 1-September 30) 93 30 123
(October 1-April 30) 49 30 79
Elizabeth City Pasquotank 47 26 73
Fayetteville Cumberiand 43 26 69
Greensboro/High Point .........ccceceuciieens Guilford 54 30 84
Kinston Lenoir 48 26 74
Morehead City Carteret.
(May 1-September. 30) 59 26 85
(October 1-April 30) 40 26 66
Raleigh/Durham/Chapel Hill ................. Wake, Durham and Orange 70 34 104
Wilmington New Hanover.
(May 1-September 14) ..........cc..ccv.eene 49 26 75
(September 15-April 30) 44 26 70
Winston-Salem Forsyth 55 30 85
NORTH DAKOTA
Bismarck/Mandan ...........ccocecireniensenns Burleigh and Morton 45 30 75
Fargo Caspl e T e T L SR e e 48 30 78
Grand Forks Grand Forks 46 26 72
Minot Ward ... 45 26 7
OHIO
Lo (o P e LB L et Sl O T 1 e e R R R AR S P 62 34 96
Bellevue/NorwalK .........ceonvevsecssacsnsonns Huron.
(May 15-September 14) ... woreens 70 26 96
(September 15-May 14) 40 26 66
Chillicothe Ross 45 26 71
Cincinnati/Evendale .........cccocciceieeinens .. Hamilton and Warren 62 30 92
Cleveland Cuyahoga 78 38 116
Columbus Frankiin 69 34 103
Dayton/Fairbom .......ccmiemmeississssnssas Montgomery and Greene; Wright-Patterson AFB ........ 63 30 93
Defiance Defiance 51 26 77
East Liverpool Columbiana ............... 48 26 74
Elyri Lorain.
(June 1-September 30) .....ccccvvies seressecessesssmsesssasiesssisans 51 26 77
(October 1-May 31) 40 26 66
Fairfield/Hamilton 59 26 85
Findlay 45 26 71
Geneva 57 26 83
T T O R ARSI T T S T A 46 26 72
B A e S R e S O T e I 0 Ll e 47 26 73
Martin's Ferry/Bellaire .........cccceuerennie 41 26 67
Port Clinton/Oakharbor
(RY 1SOPIONDON 30) 5 eorisiesrirraons FTanesstiisseirposidosssioiors hsssonson 79 30 109
(October 1-Aprit 30) 40 30 70
Portsmouth Scioto . 48 26 74
Sandusky Erie.
(MY 1D=SOPIBMDON 14) 5 oo cotissaiins ¥ solisnedsrosmssssasiontsiassdasibossseasses iofisnnass oardis diaiessoetsarhibsrontseons 91 30 121
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Per diem locality Maximum Maximum
lodging M&IE - perdiem

Key city ? County and/or other defined location23 3";2;‘"‘ 'E“gf ‘3(‘3‘

(September 15-May 14)
Springfield
Tinney/Fremont

(June 1-September 14)

(September 15-May 31)

Wapakoneta ..

ER8RE 88

OKLAHOMA

Muskogee
Norman
Oklahoma City
Stillwater
Tulsa/Bartlesville

OREGON
Ashland/Medford
(June 1-September 30) .
(October 1-May 31)
Beaverton

ERRERB

y

(May 1-September 30) ..

(October 1-April 30)
Eugene
Gold Beach

(May 15-October 14)

(October 15-May 14)
Lincoln City/Newport

(June 1-September 14)

(September 15-May 31)

258 S82RB

&2X8 &

(May 1-September 30)
(October 1-April 30)

PENNSYLVANIA

28

30
30
26
30
26
26
26
30
26
26
30
30
30
26
26
26
34
26
30
38
26
26

NE8E83

(June 1-August 31)
(September 1-May 31)
Gettysburg
(May 1-September 14)
(September 15-April 30) ....
Harrisburg
Johnstown i
King of Prussia/Ft. Washington Montgomery County, except Bala Cynwyd (See also
Philadelphia, PA).
Lancaster ... . Lancaster
Lebanon e .. Lebanon County; Indian Town Gap Military Reserva-
tion

2

&2 BEINB RE

- Cumbertand
Mercer
Philadelphia County; city of Bala Cynwyd in Montgor-

County.

RELBBEBE ¥R BE KBREE
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Per diem locality Maximum Maximum
lodging - M&IE per diem
Key city 1 County andior other defined location 23 ol '(‘b‘f 1
Vailey Forge Chester 82 38 120
Warminster Bucks County; Naval Air Development Center ............. 63 30 93
WilKeS—Basme .............coueeimmmmciscisssaannes Luzerne 52 30 82
WIlBRMISPOR ..o i iiiiiissiissisavse B e ey SNt (I OSSR (L] 47 26 73
NN T vt o e L - s, Gy LR RSN S M M L D U e 59 30 89
RHODE ISLAND.
East GreenwWich .....c........cceecicsivinenans Kent County; Naval Construction Battalion Center, 80 34 114
Davisvitle.
)7y AL s e g ST Newport.
Y = RO ) S e e e e e e e e st 102 38 140
O DA A B0 o e e e o e T AT 62 38 100
Providence ... U it oot M Ao B b oo L ¢ S AR st e A 78 34 112
Quonset Point Washington
(May 15-September 30) P L S M S RS L N A O 53 26 79
o i T B L o N R o et L A S 40 26 66
SOUTH CAROLINA
Charleston 59 30 89
CORMNIDIA: v s e saominannsshonsorsaasasisssss 53 30 83
Greenville 49 26 75
IO OB . it e at it e Beaufort.
(May 1-September 30) .....cc.ccrcecuennn 2L S O SN R SRR o S R 73 34 107
(October 1-April 30) 42 34 76
Myrtle Beach ..........ccoccrermvnncnsnsinsninis
(May 1-September 30) 89 30 119
(October 1-April 30) ...... 40 30 70
Spartanburg 49 26 75
SOUTH DAKOTA
Custer o Custer.
BT e ke e el ek s e O T T S S AP L cn it AT B N 10 64 26 20
RO R O () e S ) S D Sl e D X S (e el ol 40 26 66
Hot WIS oo rconrecoinans dopsd Fall River.
(May 1-September 30) ; 3 64 26 90
(October 1-April 30) ............... ; 40 26 66
Rapid City b
(June 1-August 31) .........cec.... 67 26 93
(September 1-May 31) 41 26 67
SOt EalE i i 54 26 80
Spearfish Lawrence.
e e b B o e S 1 A 65 26 91
b e R o | D S el A DR v D 40 26 66
TENNESSEE
Chattanooga ................. 43 26 69
Clarksville ....... 41 26 67
Columbia .........cccocvun.nee 53 26 79
Gathinburg ...c...cccoeovrveveuenees
(May 15-October 31) .... 72 30 102
(November 1-May 14) .. 55 30 85
Johnson City .........c.ccccunnee 53 30 83
Kingsport/Bristol ..... 43 30 73
e R R SR N 54 30 84
Memphis 57 30 a7
Murfreesboro . 42 26 68
[ 1, ) AR W o o B R 56 30 86
ShBYWIIBL 5o e s 47 26 73
TEXAS .
Lt ool e = . S I e 44 26 70
Amarillo 51 30 81
AR L o e iaseiotissnsoiss i arass 65 34 99
Beaumont 44 26 70
Browmaville Lm0 s 55 30 85
Brownwood 42 26 68
College Station/Bryan ...........cc.cccc.oou.. 48 26 74
Corpus Christifingelside . 64 30 84
Dallas/Fort WOrth ............cccocomceriurusiinns 71 34 105
Denton 47 26 73
El Paso 58 30 88
FORIDRNIRGEY s ot o eciats 59 26 85
Galveston
(May 15-September 14) 74 30 104
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Per diem locality Maximum Maximum

Key city !

lodging % M&IE _ perdiem

. amount rate rate<
County and/or other defined location23 (a) (b) (c)

(September 15~-May 14)
Granbury

Hood

Houston

Harris County; L. B. Johnson Space Center and Elling-

ngsvtlle

ton AFB.
Kieberg
Brewster

Gregg

(October 1-May 14)

Cedar City

(June 1-September 30)
(October 1-May 31)

Moab .
(Apdl 1-November 30)

(December 1-March 31) .

Provo

St. George

VERMONT

Middiebury .
Montpelier ..
Rutland

(December 15-March 31) ..

(April 1-December 14)
White River Junction

Salt Lake, Weber, and Davis Counties; Dugway Prov-
ing Ground and Tooele Army Depot.

Washington

Uintah

(September 15-October 14)
(October 15-September 14)

VIRGINIA
(For the cities of Alexandria, Fairfax, and Falls Church, and the counties of Arlington, Fairfax,
and Loudoun, see District of Columbia)

Charlottesville®

REIIIREI

Norfolk* (also Virginia Beach, Ports- York County; Naval Weapons Station, Yoritown.
mouth, Hampton, Newport News,
and Chesapeake)".

(May 1-September 30) ....ccccccevicanerns
(October 1-April 30)

Cheslerﬁeld and Henrico Counties; also Defense Sup-
ply Center.
Roanoke

Waliops Island
(May 15-September 30)

B 38 RRLR
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Per diem locality Maximum Maximum
lodging M&IE _ perdiem
Key city 1 County and/or other defined location 23 a"}g;'m r(abt)e ra(tce)‘
(October 1-May 14) ....ccccccrricnnnne. 46 26 72
WarrentorVAmissville ..........cccccvene... 51 30 81
Waynesboro®.
(May 1-October 31) ....cccccvivvrurecnnnns 5 26 77
(November 1-April 30) 40 26 66
Williamsburg®.
8T GBI e R A oA 2 70 34 104
(October 1-May 31) 49 34 83
Wintergreen 32 83 38 121
*Denotes independent cities.
WASHINGTON
Anacortes/Mt. Vernon ...
(May 1-August 31) ........ 58 30 88
(September 1-April 30) 43 30 73
Bellingham ........c..cocecceeerimianae 54 30 84
BIOMBIION oo iuciviisanvanimiviasiaaisesis 43 30 73
Kelso/Ls ¥ ; 46 30 76
Lynnwood/Everett ...........ccccereernnrnneens 57 30 87
60 26 86
47 26 73
(May 15-September 30) 60 30 90
(October 1—May 14) 41 30 71
66 26 92
45 26 71
46 M4 80
79 34 113
55 30 85
55 30 85
61 34 95
56 34 90
45 30 75
44 30 74
47 26 73
64 26 90
55 30 85
57 26 83
53 26 79
49 30 79
49 30 79
45 30 75
44 26 70
.............................................. 64 34 98
............. 41 26 67
EBCIANG ... cchies i iaiides 48 30 78
GBI By - e S o 54 26 80
LTy T S S | IR e M
(June 1-September 14) .............c..... 51 26 77
(September 15-May 31) .... 40 26 66
LaICYossa 5 i iy 55 30 85
Lake Geneva ................. ... Walworth.
(May 1-October 14) ....... 71 34 105
(October 15-April 30) ..... R 52 34 86
Madison ..........cccecvennn. 59 30 89
Marinette ...... 46 26 72
Milwaukee ... 67 30 97
Mishicot ........ 52 26 78
OSRKOSN 5. oo i vsorn L, 53 30 83
Rhinelander/MIinocqQua ..........c.oiecuerieese 54 26 80
Sturgeon Bay ........cccccceerenne.
(June 1-September 14) 63 26 89
(September 15-May 31) .... 40 26 66
Wausau 49 26 75
Wautoma 43 26 69
Wisconsin Dells
(June 1-September 14) 82 30 112
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Per diem locality Maximom =
lodging + - perdiem
Key city ! County and/or other defined location23 amount razlcei .
(September 15-May 31) 42 ) 72
WYOMING
Casper 41
i 48

(May 1-September 30) ; 53
(October 1-April 30) - 40
Gillette 4 Campbel 42

(June 1-October 14) .... 75
{October 15-May 31) 57
" n

i S
(June 1-September 14) ... 2 47
(September 15-May 31) 40

1 Unless otherwise specified, the per diem locality is defined as “all locations within; or entirely surrounded by, the corporate limits of the w
city, including independent entities located within those boundaries.”

2 Per dlem localities with county definitions shall inctude “all locations within, or entirely surrounded by, the corporate limits of the key city as
well as the boundaries of the listed counties, including independent entities located within the boundaries of the key city and the listed counties.”

3Military installations or Govemnment-related facilities (whether or not specifically named) that are located pam:ally within the city or county

shall include “all locations that are geographically part of the miitary installation or Government-related facility, even though part(s) of
such activities may be located outside the defined per diem locality.”

4 Federal agencies may submit a request to GSA for review of the costs covered by per diem in a particular city or area where the standard
CONUS rate a((a)phes when travel to that location is repetitive or on a continuing basis and travelers' experiences indicate that the prescribed rate
is inadequate. Other per diem localities listed in this appendix will be surveyed on an annual basis by GSA to determine whether rates are ade-
guate Requests for per diem rate adjustments shall be submitted the agency headquarters office to the General Services Administration,

al Supply Service, Attn: Transportation Management Division (FBX), Washington, DC 20406. Agencies should designate an individual re-
for reviewing, coordinating, and submitting to GSA any requests from bureaus or subagencies. Requests for rate adjustments shall in
ude a city designation, a description of the surrounding location involved (county or other defined area), and a recommended rate supported by
a statement explaining the circumstances that cause the existing rate to be inadequate. The request also must contain an estimate of the annu .1
number of trips to the location, the average duration of such trips, and the primary purpose of travel to the locations. Agencies should subm
their requests to GSA no later than May 1 in order for a city to be included in the annual survey.

Dated: December 3, 1993.
Roger W. Johnson,
Administrator of General Services.
[FR Doc. 93-31174 Filed 12-21-93; 8:45 am|
BILLING CODE 6820-24-F
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December 22, 1993

Part IV

Environmental
Protection Agency

40 CFR Part 122 et al.

Treatment of Indian Tribes as States for
Purposes of Sections 308, 309, 401, 402,
and 405 of the Clean Water Act (CWA);

Rule
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122, 123, 124 and 501
[FRL-4667-8]

RIN 2040-AB70

Treatment of Indian Tribes as States
for Purposes of Sections 308, 309, 401,

402, and 405 of the Clean Water Act
(CWA).

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Water Quality Act of
1987 amends the CWA by adding
section 518, which requires EPA to
promulgate regulations specifying how
Tribes will be treated in the same
manner as States for various provisions
of the CWA.

This final rule establishes
requirements for determining eligibility
of Indian Tribes to be treated in the
same manner as States for several
sections of the CWA. The rule
establishes eligibility requirements for
monitoring, inspections and entry under
section 308 (in part) as well as Federal
enforcement under section 309 (in part).
The rule also sets requirements for
certification of water quality standards
for some types of NPDES permits under
section 401 (in part) for the National
Pollutant Discharge Elimination System
(NPDES) under section 402. The rule
also establishes the eligibility
requirements for the pretreatment
program under section 402 and the
sewage sludge management program
under section 405. If an Indian Tribe is
found so eligible, the Tribe may apply
to EPA to assume the NPDES permit
program (including pretreatment) and
State sludge management program. This
regulation satisfies the statutory
provisions in section 518 of the CWA
with respect to the 402 program, and is
consistent with previous Agency
rulemaking addressing the eligibility of
Indian Tribes to assume CWA section
405 State sludge management programs.
EFFECTIVE DATE: The rule shall be
effective January 21, 1994.

ADDRESSES: The public may inspect the
record for this rulemaking and all
comments received on the proposed
regulation, ““Treatment of Indian Tribes
as State (Final Rule),” at the
Environmental Protection Agency,
Water Docket, 401 M Street, SW.,
Washington, DC 20460, Room L102
between the hours of 8 a.m. and 3:30
p-m. on business days. For access to
docket materials, please call (202) 260-
3027 for an appointment during the

aforementioned hours. A reasonable fee
will be charged for copying.

FOR FURTHER INFORMATION CONTACT:
Laura J. Phillips, OWEC, Permits
Division (4203), Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (202) 260- 9522.

SUPPLEMENTARY INFORMATION:
Information in this preamble is
organized as follows:
I. Background
A. Statutory Authority
B. Supplemental Statutory Background
C. Changes to the Proposed Rule
D. NPDES Application Process Simplified for
Indian Tribes
1I. Summary and Explanation of Today's
Action |
A. Treatment of Indian Tribes in the Same
Manner as States
1. Federal Recognition :
2. “Substantial Governmental Duties and
Powers"
3. Jurisdiction
4. Tribal Capability
5. Process for Evaluating Applications
B. Transition in Permitting Authority
C. Additional Amendments
I11. Response to Comments
A. Response to Comments on Proposed Rule
(3/10/92)
1. Tribal Regulation of Fee Lands of
Nonmembers
2. Tribal Jurisdiction Under CWA Section
518(e)(2)
3. Transition Issues
4. Criminal Enforcement Authority
5. Other Comments
a. Simplification of Tribal Application for
Treatment in the Same Manner as a State
b. Tribal Funding
c. Tribal Standards Under the CWA
d. EPA's “Regulatory Flexibility Act"
Analysis
B. Supporting Comments
IV. Other Regulatory Requirements
A. Compliance with Executive Order 12991
(Regulatory Impact Analysis)
B. Paperwork Reduction Act
C. Regulatory Flexibility Act

I. Background

A. Statutory Authority

The over-all objective of the CWA as
amended is to restore and maintain the
chemical, physical, and biological
integrity of the Nation's water. The two
national goals the Act established in
1972 include: (1) Eliminating the
discharge of pollutants into navigable
waters; and (2) achieving an interim
water quality level that would protect
fish, shellfish, and wildlife while
providing for recreation in and on the
water wherever attainable.

Since 1972, section 101(b) of the CWA
makes it national policy to recognize
and preserve the States’ primary
responsibility to meet these goals. Over
the past 20 years, the Agency has
focused on developing standard
operating relationships with the States

and localities. These relationships have
generally led to the successful operation
of EPA and State Programs on most
lands in the United States.

Congress, through amendments to
both the CWA in 1987 and the Safe
Drinking Water Act (SDWA) in 1986 (as
well as amendments to the Clean Air
Act (CAA) and the Comprehensive
Environmental Response, Compensation
and Liability Act (CERCLA)), has
authorized EPA to treat Indian Tribes in
the same manner as States under
various provisions of these Acts.
Amendments to both statutes required
the Agency to promulgate regulations
that would establish exactly how Tribes
would be treated in the same manner as
States.

The February 4, 1987, amendments to
the CWA (33 U.S.C. 1251 et seq.) added
a new section 518 entitled “Indian
Tribes.” These amendments authorize
EPA to treat Indian Tribes as States for
the purposes of certain provisions of the
Act, and provide grant and contract
assistance (for certain of these programs)
to Indian Tribes where appropriate. The
amendments require EPA to promulgate
regulations specifying how the Agency
will treat an Indian Tribe in the Same
Manner as a State under the following
provisions: Title II (Construction
Grants), section 104 (Research,
Investigation, and Training), section 106
(Grants for Pollution Control), section
303 (Water Quality Standards and
Implementation Plans), section 305
(Water Quality Inventory), section 308
(Inspections, Monitoring, and Entry),
section 309 (Federal Enforcement),
section 314 (Clean Lakes), section 319
(Nonpoint Source), section 401
(Certification), section 402 (National
Pollutant Discharge Elimination
System), and section 404 (Dredge and
Fill Permit Program). In addition, as will
be discussed further below, today’s rule
also addresses Tribal assumption of
CWA section 405 State sludge
management programs.

Section 518(e) of the CWA establishes
certain criteria an Indian Tribe must
meet before Treatment in the Same
Manner as a State is authorized:

(1) “The Indian Tribe has a governing
bedy carrying out substantial
governmental duties and powers"’;

(2) “the functions to be exercised by
the Indian Tribe pertain to the
management and protection of water
resources which are held by an Indian
Tribe, held by the United States in trust
for Indians, held by a member of an
Indian Tribe if such property interest is
subject to a trust restriction on
alienation, or otherwise within the
borders of an Indian reservation", and
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(3) “the Indian Tribe is reasonably
expected to be capable, in the
Administrator's judgment, of carrying
out the functions to be exercised in a
manner consistent with the terms and
purposes of the Act and of all applicable
regulations.”

In addition to the eligibility
requirements specified in section 518(e),
section 518(h)(2) defines Indian Tribes
as follows: *“Indian Tribe' means any
Indian Tribe, band, group, or
community recognized by the Secretary
of the Interior and exercising
governmental authority over a Federal
Indian reservation.” Consequently,
existing Federal recognition and
governmental authority over reservation
lands must also be demonstrated by an
Indian Tribe seeking authorization to
administer the NPDES or State sludge
management programs.

B. Supplemental Statutory Background

In 1972, Congress established the
NPDES permit program to regulate the
discharge of pollutants into ‘‘waters of
the United States.” The CWA prohibits
the discharge of pollutants without an
NPDES permit (section 301). Congress
gave States the option of assuming
NPDES permit program authority,
subject to EPA approval (section 402). A
new State assuming this responsibility
may operate a partial or phased in
program in accordance with section
402(n) of the CWA.

The Act prescribes minimum
requirements which States must meet
before exercising their option to assume
the NPDES program, and assigns
program approval and oversight
responsibility to EPA. EPA regulations
applicable to the NPDES program
appear at 40 CFR parts 122 through 125,
with the procedures and criteria for
State assumption of the NPDES permit
program being set forth in part 123.
Once a Tribe is determined to be eligible
for Treatment in the Same Manner as a
State, the Tribe must meet the
requirements for an approvable NPDES
program specified in 40 CFR part 123 in
order to assume the authority to issue
CWA section 402 permits, except in the
area of criminal enforcement
responsibility, in which case EPA has
established an alternative procedure as
discussed below,

Section 405 of the CWA addresses
requirements regarding the utilization or
disposal of sewage sludge, and directs
EPA to issue regulations providing
guidelines for the disposal and
utilization of sewage sludge. The CWA
Was amended in 1987 to add a new
section 405(f) establishing a permitting
Program to implement sewage sludge
Management requirements. The Agency

has promulgated regulations codified at
40 CFR parts 123 and 501 which
address State sludge management
programs under CWA section 405 {54
FR 18716, May 2, 1989) as revised (58
FR 9404, February 19, 1993). Section
405(f) provides for incorporation of
sewage sludge use or disposal
requirements into either CWA section
402 NPDES permits (or other permits
issued under certain other Federal
environmental laws) or into State sludge
management permits issued under State
sludge management programs approved
by EPA. The regulations applicable to
State sludge management programs
(including State sludge management
permits) appear at 40 CFR part 501 for
non-NPDES programs, and parts 122
and 123 for NPDES programs.

Section 518(e) expressly addresses
assumption of section 402 NPDES
permitting authority by eligible Indian
Tribes, and this basis for sewage sludge
permitting is addressed by today's
amendments with regard to the NPDES
program. While section 518(e) of the
CWA does not expressly address Tribal
assumption of non-NPDES State sludge
management program permits under
section 405, the final State sludge
management program regulations
addressed this issue in the preamble (54
FR 18751, May 2, 1989), and the
definition of “*State” set forth at 40 CFR
501.2 recognizes that Indian Tribes may
assume such programs if they meet the
eligibility requirements of CWA section
518(e). The preamble to the final State
sludge management program regulations
noted that regulations governing
procedures and criteria for Tribal
assumption of CWA programs were
forthcoming, and today'’s final rule, in
addition to establishing criteria for
Tribal assumption of the NPDES
program, would establish similar
criteria for Tribal assumption of CWA
section 405 State sludge management
programs.

As the preamble to the final sewage
sludge program regulations provided,
there are several important reasons why
Indian Tribes may apply for assumption
of non-NPDES State sludge management
programs.

In the 1988 proposal of part 501, EPA
proposed treating Indian Tribes as States for
purposes of non-NPDES section 405(f) sludge
management programs even though section
518(e), which addresses the status of Indian
Tribes under the CWA, does not specifically
list section 405 as a program for which EPA
may treat an Indian Tribe as a State. EPA
reasoned that omission of section 405 from
section 518 was the result of oversight, not
of deliberation. EPA advanced two basic
reasons in support of this position. First,
section 518 authorized treating Indian Tribes
as States for purposes of other sludge

management activities, e.g., Title I
{construction grants) and section 303 (water
quality standards and imrlamentation plans).
Second, section 518 would clearly allow
Indian Tribes to be treated as States for
purposes of administering an approved
NPDES program (including sludge
management) and there is no reason why
Indian Tribes should not be similarly treated
for purposes of administering a non-NPDES

that regulated the same activities.
(54 FR 18751, May 2, 1989.)

States are also empowered by section
401 of the CWA to certify that Federal
permits or licenses issued by Federal
agencies, will be in compliance with,
among others, the State’s water quality
standards. Under section 518(e) of the
CWA, Indian Tribes are eligible for
Treatment in the Same Manner as States
for section 401 certification purposes.
The assumption of 401 certification
authority by Indian Tribes as States was
addressed in a separate final rulemaking
package (56 FR 64876, December 12,

" 1991) by amendment of 40 CFR part

131, governing water quality standards.
40 CFR 131.4(c) provides that “[w]here
EPA determines that a Tribe qualifies
for treatment as a State for purposes of
water quality standards, the Tribe
likewise qualifies for treatment as a
State for purposes of certifications
conducted under Clean Water Act
section 401." 56 FR 64894.

Today'’s final rule also makes a
corresponding change to the State
certification provisions of subpart D of
40 CFR part 124. Part 124 states the
procedures for issuing permits for
several EPA programs. Subpart D
describes various procedures applicable
only to the NPDES program and
specifically provides for State
certification of NPDES permits pursuant
to CWA section 401(a)(1). As added by
this final rule, new § 124.51(c) follows
§ 131.4(c) in stating that an Indian Tribe
qualified for Treatment in the Same
Manner as a State for purposes of the
Water Quality Standards Program is
likewise qualified for Treatment in the
Same Manner as a State for purposes of
State certification pursuant to CWA
section 401(a)(1).

Section 518 of the CWA also provides
for Treatment of Indian Tribes in the
Same Manner as States for purposes of
sections 308 and 309 of the CWA (in
part). Under today'’s final rule, any Tribe
which is approved to be treated in the
same manner as a State for purposes of
sections 402 and/or 405 of the CWA is
automatically eligible to be treated in
the same manner as a State for purposes
of sections 308 and 309. In addition, the
Agency promulgated amendments to the
regulations (58 FR 8172, February 11,
1993) codified at 40 CFR parts 232 and
233 which address the dredge and fill
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permit program under section 404 of the
CWA and which also provide that an
Tribe which is approved to be treated in
the same manner as a State for purposes
of section 404 is automatically eligible
to be treated in the same manner as a
State for purposes of sections 308 and
309. Under section 309, EPA may take
specified enforcement actions whenever
the Administrator finds that a person is
in violation of various provisions of the
Act {including section 405), of any
permit condition or limitation in an
NPDES permit implementing various
provisions of the CWA, or of specified
pretreatment program requirements,
Section 309 also establishes penalties
for violations of specific provisions of
the Act (including section 405), of any
permit condition or limitation in an
NPDES permit implementing various
provisions of the CWA, or of specified
pretreatment program requirements. As
discussed above, a Tribe treated in the
same manner as a State for purposes of
sections 402 and/or 405 would be
eligible to apply to administer the
NPDES (including the pretreatment and
NPDES sludge components) or State
sludge management permit programs
under 40 CFR parts 123 or 501. Those
State program regulations require States
to have specified enforcement powers,
including the power to assess stated
penaities. See 40 CFR 123.27, 403.10,
and 501.17. As with any authorized
State, EPA has the authority to enforce
any NPDES or State sludge management
permit issued by an Indian Tribe which
had obtained authorization under 40
CFR part 123 or 501.

In addition, any Tribe treated in the
same manner as a State for purposes of
the NPDES or State sludge management
programs is also automatically eligible
to be treated in the same manner as a
State for purposes of section 308{(c)
(State inspection authority for point
sources) for similar reasons as section
309. Recognition of State inspection
authority is part of the NPDES or State
sludge management permit program
authorization requirements for which a
State must apply under sections 402
and/or 405. See 40 CFR 123.26, 403.10,
and 501.186.

Today's final rule is the last that EPA
plans to issue implementing section 518
of the CWA. EPA has already issued
regulations implementing section 518
under sections 106, 303, 314, 319, 401
(in part) and Title II, and sections 404,
308 (in part) and 309 (in part). Today's
final rule covers sections 308 (in part),
309 (in part), 401 (in part), 402, and 405
(although not explicitly mentioned in
section 518).

The only sections of the CWA
explicitly identified in section 518 for

which EPA has not yet specified
Treatment in the Same Manner as a
State procedures are sections 104 and
305. EPA does not believe, however,
that additional regulations are
necessary. Section 104 authorizes a
variety of grants and funding to
organizations for research,
investigations, training, etc. Tribes
currently are eligible under the major
funding provisions of section 104
regardless of whether they are treated in
the same manner as States for purposes
of the Act. Thus, EPA has determined
that specific regulations are not needed
to effectuate the purposes of section
518. With respect to section 305, EPA
has already waived the requirement to
submit a biennial report for Indian
Tribes under section 305(b). See-40 CFR
130.4; 54 FR 14354, 14357 (April 11,
1989). Thus, regulations treating Tribes
in the same manner as States for section
305 would be superfluous.

C. Changes to the Proposed Rule

EPA has reviewed all comments
submitted on the proposed rule, and
responds to the comments in this
preamble and in the “Response to
Comments’” document available in the
docket for today’s rule. EPA has
determined that no changes to the actual
rule {or amendments to 40 CFR to
incorporate the neécessary language for
Treatment in the Same Manner as a
State for federally recognized Indian
Tribes) are currently necessary from the
language proposed on March 10, 1992.

D. NPDES Application Process
Simplified for Indian Tribes

This rule was ori‘finally proposed on
March 10, 1992 and the comment period
closed on May 11, 1992. On November
10, 1992, EPA’s Deputy Administrator
signed a memorandum entitled
**Simplification of EPA’s Process for
Treating Tribes as States.” By that
memorandum, the Agency formally
adopted a new policy for simplifying
the process for treating Indian Tribes in
the same manner in which it treats
States under several statutes, including
the Clean Water Act. A copy is available
in the docket for today's rule.

EPA has decided to proceed with the
issuance of this rule so that there will
be no further delays in allowing
interested Tribes to seek authorization
for the 402 or 405 permit programs. EPA
recognizes, however, that some changes
to today's rule may later be necessary to
implement fully its new policy on
treatment as State simplification. EPA
plans to meke necessary changes, as

- appropriate, to its Treatment in the

Same Manner as a State regulations
across all of its programs in the near

future; it will make any necessary
changes to this regulation at that time.
In the interim, EPA will continue to
work with Tribes to ensure that the
existing regulations do not pose an
unreasonable burden on Tribes wishing
to assume authority for the 402 or 405
permit program(s) and will implement
EPA's simplification process on an ad
hoc basis, as appropriate, in
implementing today’s rule.

ILS and Explanation of
Today’s Action

Today’s final rule would implement
section 518 of the CWA, which
authorizes EPA to treat an Indian Tribe
in the same manner as a State for
assumption of the NPDES permit
program if the Indian Tribe meets the
eligibility criteria and would also allow
Tribal lassumption of CWA section 405
State sludge management rams.

The crggﬁia forageating Fnrglgan Tribes
in the same manner as States under the
CWA and the SDWA are very similar.
The Agency believes that it has
established a reasonable process for
Tribes to demonstrate State eligibility,
but is reassessing this process to
simplify it even further.

ost qualification criteria are of a
general nature and need only be
provided when a Tribe first applies for
“Treatment in the Same Manner as a
State” under the SDWA, CWA, or CAA
For example, the “Federal recognition”
and “governmental duties and powers”
criteria will almost always require the
same showing for a Tribe and would
ordinarily need to be demonstrated only
during the first application a Tribe
submitted under any of the Acts.

However, the Agency believes that
even with a streamlined application
procedure, some qualifications will still
need to be demonstrated separately for
each program, particularly regarding
capability. For example, a Tribe may
possess the requisite capability to
establish water quality standards but not
to assume the NPDES permit program.
Yet the Agency does not wish to put
Tribes through the burden of filing
complete applications for Treatment in
the Same Manner as a State for each
separate program. Consequently, the
Agency will allow Indian Tribes which
have previously been designated as a
State under the SDWA, CWA, or CAA
(once regulations are promulgated) to
provide only that information which is
unique to the specific additional
program(s) (which may include
demonstrating adequate regulatory
authority to administer the specific
program) the Tribe is applying for.

As is the case for States, an Indian
Tribe must have its own legal
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authorities to administer a program
under the CWA; EPA cannot delegate its
own authority. However, the Agency
considered whether the lack of
comprehensive criminal enforcement
authority would preclude Tribes from
applying for the NPDES (section 402) or
CWA section 405 State sludge
management programs, and the dredge
and fill permit program (section 404)
that currently require such authority for
an approvable State program.

Section 1451 of SDWA specifically
states that Indian Tribes are not required
to exercise criminal enforcement
jurisdiction for primary enforcement
responsibility. The CWA amendments,
however, do not include similar
language indicating whether it would be
appropriate to treat a Tribe not having
criminal enforcement authority over all
individuals on the reservation in the
same manner as a State where such
authority is currently required for State
program assumption.

The Agency realizes that-a
comprehensive criminal enforcement
requirement could raise substantial
impediments to Tribal assumption of
those CWA programs that require such
authorities of States. Federal law bars
Indian Tribes from trying criminally or
punishing non-Indians in the absence of
a treaty or other agreement to the
contrary. Oliphant v. Suquamish Indian
Tribe, 435 U.S. 191 (1978). In addition,
the Federal Indian Civil Rights Act
prohibits any Indian court or tribunal
from imposing any criminal fine greater
than $5,000 upon Indians within its
jurisdiction (25 U.S.C. 1302(7)).

The Agency believes that even though
Congress did not explicitly waive the
requirement under CWA, as under
SDWA, that Congress nonetheless
intended Tribes to be able to obtain
primacy without demonstrating
comprehensive criminal enforcement
authority. If EPA were to infer that
Congress, by failing to insert language
similar to that contained in section 1451
of SDWA, intended not to waive the
criminal enforcement requirement,
EPA’s reading would make part of
section 518 of CWA a nullity, since
absent further legislative action, no
Tribe would be able ta assume a
program under section 402 or 404 of
CWA. This reading would contradict the
clear intent of section 518 to allow
Tribes to assume all specified CWA
programs where they meet the 518(e)
criteria and further would violate two
traditional rules of statutory
construction: (1) Legislation should not
be interpreted as being meaningless, if
at all possible; and (2) ambiguous
Federal statutes addressing Indian

affairs should be interpreted to the
benefit of the Tribes.

Sections 123.27 of the NPDES
regulations and 501.17 of the State
sludge management program regulations
re(}uire that a State have criminal
enforcement authority to be approved.
This rule amends the existing
regulations by adding § § 123.34 and
501.25 so that Tribes are not required to
exercise comprehensive criminal
enforcement jurisdiction as a condition
to assuming the 402 or State sludge
management programs. Under this rule,
Tribes are, instead, required to provide
for the timely and appropriate referral of
criminal enforcement matters to the
Regional Administrator when Tribal
enforcement authority does not exist
(i.e., for non-Indians or fines over
$5,000). Such procedures must be
established in a formal Memorandum of
Agreement (MOA) with the Regional
Administrator. Related changes to cross-
reference to the enforcement authority
provisions of § § 123.34 and 501.25
would also be made in § §123.25,
501.1(c)(5), and 501.15(b). The Tribe is,
of course, still required to carry out its
monitoring and compliance
responsibilities and assist in the
identification of potential criminal
violators. Thus, the lack of
comprehensive Tribal criminal
enforcement authority will not prevent
a Tribe from having an approvable 402
or 405 State program. In promulgating
the amendments to the regulations (58
FR 8172, February 11, 1993) codified at
40 CFR parts 232 and 233 which
address the dredge and fill permit
program under section 404 of the CWA,
the Agency took the same position.

Because CWA program funds are
limited, many Indian Tribes may decide
it is not cost-effective or otherwise
beneficial to apply for various CWA
program authorities. The Agency
encourages Tribes to carefully consider
which of the available programs would
be beneficial to assume and to target the
Tribal efforts and resources towards
those specific programs. The Agency
notes that Tribal assumption of the
CWA programs discussed in today's rule
is voluntary on the part of the Tribes.

In order to facilitate consistent
implementation of the requirements of
the CWA, an Indian Tribe and the State
or States adjacent to the lands where
such Tribe is located may enter into a
cooperative agreement, subject to the
review and approval of the
Administrator or his or her delegatee, to
jointly plan and administer the
requirements of this Act (see section
518(d) of the CWA). :

The Agency strongly encourages such
cooperative agreements because of the

relative benefits such as information
and resource sharing. The Agency does
not have any specific criteria that a
cooperative agreement must meet, so
long as all parties involved approve it
and it complies with the intent and
administrative requirements of the
CWA. In situations where EPA is a
signatory to a cooperative agreement, all
Federal requirements that govern such
agreements must also be met.

Draft cooperative agreements should
be submitted to the Regional
Administrator for review and approval.
If necessary, the Agency will develop
guidance to assist the Tribes and States
in developing cooperative agreements.

A. Treatment of Indian Tribes in the
Same Manner as States

With the exception of criminal
enforcement requirements, eligible
Tribes seeking approval of the NPDES or
State sludge management programs are
required to comply with all existing
requirements for those programs. For
the NPDES program (including NPDES
sludge management programs), these
requirements are contained in the
regulations at part 123; for the CWA
section 405 State sludge management
program, the applicable requirements
are found at part 501. Those parts set
out specific requirements for State
program submissions, approval
procedures, and programmatic and
enforcement authorities. Today's final
rule makes several revisions to 40 CFR
parts 122 through 124 and 501 in order
to set out and clarify NPDES and State
sludge management program
requirements for Indian Tribes.

No amendments have been made to
40 CFR part 403 governing the
pretreatment program because no
changes lo part 403 are necessary to
allow a Tribe to apply for pretreatment
authority, once changes are made to
parts 122 and 123. See 40 CFR
403.1(b)(3) and 403.10. Part 403
incorporates the definition of *'State™ in
40 CFR 122.2 (which is revised by this
rule) in its definitional section. See 40
CFR 403.3(m).

This final rule would amend 40 CFR
parts 122 through 124 and 501 to
implement CWA section 518 and create
procedures for Indian Tribes to apply to
EPA for Treatment in the Same Manner
as a State in order to be eligible to apply
concurrently or sequentially for
assumption of the NPDES and State
sludge management programs. As will
be discussed further below, the final
rule adds § § 123.31 through 123.34 and
§§501.22 through 501.25 to the
regulations to establish criteria Indian
Tribes must meet for Treatment in the
Same Manner as a State, lists the
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information the Tribe must provide in
its application to EPA, and provides a
procedure for EPA to formally review
the application. The Administrator has
delegated the authority to determine
whether a Tribe meets the criteria for
Treatment in the Same Manner as a
State to the Regional Administrators.
The requirements a Tribe must meet
under all the CWA Indian regulations
are as identical as possible leaving room
for program specific requirements
which are explained further in the
capability requirements section of this
notice.

As mentioned previously, section 518
of the CWA stipulates that a Tribe is
eligible for Treatment in the Same
Manner as a State if it meets the
following criteria:

(1) The Tribe is federally recognized;

(2) The Tribe carries out substantial
governmental duties and powers over a
Federal Indian reservation;

(3) The Tribe has appropriate
regulatory authority over surface waters
of the reservation; and

(4) The Tribe is reasonably expected
to be capable of administering the
relevant CWA program.

The Agency believes the language in
section 518 requires that each of these
eligibility criteria be satisfied through a
separate demonstration by a Tribe
following the procedures of the
regulations set forth in § §123.31
through 123.33 for the NPDES program
and § § 501.22 through 501.24 for the
State sludge management program.
These procedures are intended to ensure
that Tribes who are treated in the same
manner as States meet the requirements

in the CWA, not to act as a barrier to
" program assumption. The Agency hopes
that as many Tribes as possible will
assume responsibility for the CWA
programs where the Tribe and the
Agency deem it appropriate.

1. Federal Recognition

With respect to Federal recognition as
an Indian Tribe, the Secretary of the
Interior periodically publishes a list of
federally recognized Tribes. If the
applicant appears on this list it need
only state that this is so. If the Tribal
name does not appear on this list
because the list has not been updated,
the Tribe can still provide appropriate
documentation to EPA verifying that it
is federally recognized by the Secretary
of Interior. The regulations applicable to
this requirement appear in
§§123.31(a)(1), 123.32(a), 501.22(a)(1).
and 501.23(a)

2. “Substantial Governmental Duties
and Powers”

In addition, a Tribe must satisfy the
second criterion that the Tribeis -
“carrying out substantial governmental
duties and powers.” The Agency defines
“substantial governmental duties and
powers” to mean that the Tribe is
currently performing governmental
functions to promote the public health,
safety, and welfare (of the affected
population) within a defined
geographical area. The regulations
applicable to this requirement appear in
§§123.31(a)(2), 123.32(b), 501.22(a)(2),
and 501.23(b). Many Indian Tribal
governments perform functions
traditionally performed by sovereign
governments. Examples of such -
functions include, but are not limited to,
levying taxes, acquiring land by
exercising the power of eminent
domain, and exercising police power
(i.e., providing for the public health,
safety, and general welfare of the
affected population). Based on
comments on the SDWA Indian Primacy
Rule, the Agency believes that most
Tribes will be able to meet these criteria
without much difficulty. (See 53 FR
37399.)

The Agency intends to minimize the
burdens to a Tribe to demonstrate that
it is carrying out substantial
governmental duties and powers. The
Agency will require a narrative
statement:

(1) Describing the form of Tribal
government;

(2) describing the types of essential
governmental functions currently
performed such as those listed above;
and

(3) identifying the legal authorities for
performing these functions (e.g., Tribal
constitutions, codes, etc.).

The Agency merely intends the
functions listed above (e.g., police
powers affecting the health, safety and
welfare, taxation, and power of eminent
domain) as examples. It is not necessary
that an applicant be currently
performing each such function to
qualify for Treatment in the Same
Manner as a State. The Agency intends
only to require sufficient documentation
to determine whether a Tribe satisfies
the statutory requirement of “‘carrying
out substantial governmental duties and
powers."

3. Jurisdiction

The third requirement a Tribe must
meet for Treatment in the Same Manner
as a State is that “the functions to be
exercised by the Tribe must pertain to
the management and protection of water
resources which are held by an Indian

Tribe, held by the United States in trust
for Indians, held by a member of an
Indian Tribe if such property interest is
subject to a trust restriction on
alienation, or otherwise within the
boundaries of a reservation * * *" The
regulations applicable to this
requirement appear in § § 123.31(a)(3),
123.32(c), 501.22(a)(3), and 501.23(c).

The question of where a Tribe may
exercise CWA authority has been a
subject of significant comment in this
and other CWA rulemakings. EPA has
taken a consistent approach on this
matter. EPA is responding to the various
comments on this matter in this
preamble and in the “Response to
Comments" document.

Under today’s final rule, Tribes are
limited to obtaining Treatment in the
Same Manner as a State status for only
water resources within the borders of
the reservation over which they possess
authority to issue NPDES or sludge
permits. EPA believes that it was the
intent of Congress to limit Tribes to
obtaining the status of Treatment in the
Same Manner as a State for lands within
the reservation. EPA bases this
conclusion, in part, on the definition of
“Indian Tribe" found in CWA section
518(h)(2). Nonetheless, the meaning of
the term “reservation’ must be
determined in light of statutory law and
with reference to relevant case law. EPA
considers trust lands formally set apart
for the use of Indians to be “within a
reservation” for purposes of section
518(e)(2), even if they have not been
formally designated as *‘reservations."
Oklahoma Tax Comm’n v.Citizen Band
Potawatomi Indian Tribe of Oklahoma,
111 S. Ct. 905, 910 (1991). This means
it is the status and use of the land that
determines if it is to be considered
“within a reservation” rather than the
label attached to it. EPA does not
believe that section 518(e)(2) prevents
EPA from recognizing Tribal authority
over non-Indian water resources located
within the reservation if the Tribe can
demonstrate the requisite authority over
such water resources. EPA does not read
the holding in Brendale v.Confederated
Tribes and Bands of the Yakima Nation,
492 U.S. 408 (1989), as preventing EPA
from recognizing Tribes as States for
purposes of administering the NPDES
and/or State sludge management
programs on fee lands within the
reservation, even if section 518 is not an
express delegation of authority to Indian
Tribes to regulate the activities of non-
members on Indian lands {an issue
discussed in detail below). In Brendale,
both the State of Washington and the
Yakima Nation asserted authority to
zone non-Indian real estate
developments on two parcels within the
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Yakima reservation, one in an area that
was primarily Tribal, the other in an
area where much of the land was owned
in fee by nonmembers. Although the
Court analyzed the issues and the
appropriate interpretation of Montana
v.United States, 450 U.S. 544, 565-66
(1981} at considerable length, the nine
members split 4:2:3 in reaching the
decision that the Tribe should have
exclusive zoning authority over
property in the Tribal area and the State
should have exclusive zoning authority
over non-Indian owned property in the
fee area.

The process the Agency will establish
for Tribes to demonstrate their authority
includes the submission of a statement
signed by the Tribal Attorney General or
an equivalent official explaining the
legal basis for the Tribe’s regulatory
authority to administer the desired
program(s). The statement is similar to
the statement currently required of
States applying for 402 permit or State
sludge management p
assumption (40 €FR 123.23; 501.13).
The Attorney General’s Statement will
supplement the other documentation
mentioned in § § 123.32 and 501.23 of
this final rule (e.g., a map, copies of
tribal codes and ordinances, etc.). The
Attorney General's Statement with the
supporting documentation will assist
EPA in verifying that the Tribe has the
necessary authority to administer the
appropriate CWA program.

he Agency presumes that, in general,
Tribes are likely to possess the authority
to regulate activities affecting water
resources on the reservation for
purposes of administering the NPDES
and/or State sludge management
programs. However, the Agency dees
not believe that it would be appropriate
to recognize Tribal authority and
approve Tribal NPDES and sludge
management program suthorization
applications in the absence of verifying
documentation. Just as when EPA
considers a State application to assume
the NPDES or State sludge management
program, EPA must not authorize
program responsibility to a Tribe unless
the Tribe can adequately show it
possesses the requisite authority. The
Agency recognizes that there may be
some disputes regarding the extent of
Tribal authority to administer CWA
programs and therefore believes it
necessary to require documentation to
demonstrate adequate authority by
Tribes applying for CWA programs. The
request that a given Tribe establish its
authority to administer CWA programs
is not meant to be a barrier or a
deterrent to that Tribe’s attainment of
these programs. Rather the intent of
these requirements is to raise at an early

date the presence or absence of a key
element to effective administration of
CWA programs.

In addition, in light of the legislative
history of section 518, the question of
whether section 518(e) is an explicit
delegation of authority over non-Indians
is not resolved. Therefore, EPA does not
believe it is currently appropriate to
eliminate the requirement that Tribes
make an affirmative demonstration of
their regulatory authority. EPA will
authorize Tribes to exercise
responsibility for the NPDES and/or
State sludge management programs once
the Tribe shows that, in light of the
factual circumstances and the
generalized findings EPA has made
regarding reservation water resources, it
possesses the requisite authority.

EPA would advise Tribes, in their
Attorney Generals' Statements, to
outline all bases for concluding that the
Tribe has adequate authority. This can
only help EPA to make a proper
determination to treat the Tribe in the
Same Manner as a State.

Where the Regional Administrator
concludes that a Tribe has not
adequately demonstrated its authority
with respect to an area in dispute, then
Tribal assumption of the NPDES and/or
State sludge management program
would be restricted accordingly. If the
authority in dispute were focused on a
limited area, this would not necessarily
delay the Agency’s decision to treat the
Tribe as a State for the non-disputed
areas.

4. Tribal Capability

The fourth criterion that a Tribe must
meet is that, in the Regional
Administrator’s judgment, the Tribe
must be “reasonably expected to be
capable” of administering an effective
program. The regulations applicable to
this criterion appear in § § 123.31(a)(4),
123.32(d), 501.22(a)(4), and 501.23(d).

In evaluating a Tribe's demonstration
that it is “reasonably expected to be
capable” of administering an effective
program, the Regional Administrator
will consider the following five factors:

(1) The Tribe's previous management
experience;

(2) Existing environmental or public
health programs administered by the
Tribe;

(3) The mechanism(s) in place for
carrying out the executive, legislative,
and judicial functions of the Tribal
government;

(4) The relationship between
regulated entities and the administrative
agency of the Tribal government which
is, or will be, designated as the primacy
agent; and

(5) The technical and administrative
capabilities of the staff to administer
and manage the program.

The Agency recognizes that certain
Tribes may not have substantial
experience in administering
environmental programs. For this reason
the Agency would require Tribes in
§§123.32(d)(5) and 501.23(d)(5) either:
(1) To show that they have the necessary
management and technical skills, or (2)
to submit a plan detailing steps for
acquiring the necessary management
and technical skills. Although lack of
this experience will not preclude a
Tribe from demonstrating the required
capability, the presence of such
experience will be of significant
importance to the Agency.

This demonstration, however, does
not change the requisite showing which
an Indian Tribe must make for
assumption of the NPDES or State
sludge management programs. Except in
the area of criminal enforcement
authority as discussed above, an Indian
Tribe must fully satisfy the traditional
State program requirements of 40 CFR
parts 123 or 501 before NPDES or State
sludge management authorization is
allowed, as stated in § § 123.31(b) and
501.22(b). In evaluating a Tribal
application for Treatment in the Same
Manner as a State, the Regional
Administrator must determine whether
the Tribe is “reasonably expected to be
capable™ of carrying out the functions of
an effective NPDES or State sludge
management program. See, for example,
40 CFR 123.23(a) and 501.22. In other
words, where an Indian Tribe prepares
one simultaneous application for
Treatment in the Same Manner as a
State and to operate the NPDES or State
sludge management programs, the Tribe
must have an effective program in place
for EPA to approve the Tribe under
§123.1 or § 501.1. Nothing would
preciude EPA, however, from approving
the Tribe's “Treatment in the Same
Manner as a State’ application while
the Tribe's NPDES and/or State sludge
management program was still under
development.

EPA will request information on the
Tribe’s executive, legislative, and
judicial functions to assure that the
Tribe has the capability to effectively
administer an approved NPDES permit
program.

EPA’s evaluation of the Tribe's
capability will also consider the
relationship between the existing or
proposed Tribal agency which will
assume the NPDES permit program and
any potential regulated Tribal entities. A
common situation among Indian Tribes
is that the Tribe is both the regulator
and regulatee. Such a situation could
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result in a conflict of interest if EPA
authorized the Tribal program because
the Tribe would be regulating itself. The
Agency believes that independence of
the regulator and regulatee is necessary
to best assure effective and fair
administration of these programs.

This approach is not meant to require
the Tribes to divest themselves of
ownership of any regulated entities it
owns or operates. One possible solution
to the problem could be the creation of
an independent organization to regulate
Tribal entities subject to CWA
regulatory requirements. Similar
arrangements could be established
utilizing existing Tribal organizations.

Failure to resolve the regulator/
regulatee conflict will not automatically
preclude a Tribe from being eligible for
Treatment in the Same Manner as a
State but is intended to alert Tribes at
an early date about a potential bar to
regulatory program assumption that
must be resolved. Resolution of the
regulator/regulatee issue relative to the
NPDES and State sludge management
programs will be evaluated on a case-by-
case basis and will be governed by the
existing conflict-of-interest regulations
applicable to those programs (40 CFR
123.25(c); 501.15(f)). EPA does not
intend to limit Tribal flexibility in
creating structures which will ensure
adequate separation of the regulator and
the regulated entity.

The Agency is aware that, in limited
cases, States also are in a similar
situation of being both regulator and
regulates. However, State infrastructures
are typically such that the State agency
operating the regulated entity is not the
same State agency that has primary
enforcement authoril{. This isin
contrast to the typical situation
exhibited by Indian Tribes which may
own and operate most or all regulated
entities.

The Agency encourages smaller
Tribes to consider consortiums or inter-
Tribal agencies as ways to obtain the
necessary expertise to administer these
programs and to make the attainment of
authorization cost-effective and
beneficial to the Tribe. The Agency will
consider and evaluate all applications it
receives, regardless of the applicant’s
size, on a case-by-case basis.

Although EPA will consider
applications by a group or consortium of
Tribes within the same geographical
area, each applicant must still meet all
the eligibility requirements to be treated
in the same manner as a State,
particularly the jurisdictional
requirement.

5. Process for Evaluating Applications

Under § § 123.33(b) and 501.24(b),
within thirty days after receipt of a
Tribe's complete application for
Treatment in the Same Manner as a
State (which has all the information
required in § 123.32 or § 501.23), the
Regional Administrator will notify
appropriate governmental entities of the
receipt of the application and the
substance of and basis for the Tribe's
assertion of authority over reservation
waters. EPA defines the phrase
“governmental entities” as States,
Tribes, and other Federal entities
located contiguous to the reservation of
the Tribe which is applying for
Treatment in the Same Manner as a
State. Neighboring Tribes will be treated
as “governmental entities” regardless of
whether the neighboring Tribe is treated
in the same manner as a State for
purposes of sections 402 or 405 of the
CWA. Where such governmental entities
are States, EPA intends to provide
notice and an opportunity to comment
to the most appropriate State contacts,
which may include, for example, the
Governor, Attorney General, or the
appropriate environmental agency head.
The rule requires only that the Agency
solicit and consider comments from
such ‘‘governmental entities.” Local
governments such as cities and counties
or other local governments are not
included in the definition of
“governmental entities.”

EPA recognizes that city and county
governments which may be subject to or
affected by Tribal standards may also
want to comment on the Tribe's
assertion of authority. Although EPA
believes that the responsibility to
coordinate with local governments falls
primarily upon the State, the Agency
will make an effort to provide notice to
local governments by placing an
announcement in appropriate
newspapers. Since the rule requires
only that EPA consider comments from
governmental entities, such newspaper
announcements will advise interested
parties to direct comments on Tribal
authority to appropriate State
governments.

The process of notifying States and
Tribes and consulting with the
Department of the Interior, as delineated
in this and other EPA regulations
implementing the CWA and the SDWA,
was and is intended merely to assist the
Agency in making its determination
whether a Tribe has adequate authority
to justify Treatment in the Same Manner
as a State by EPA. Such notification and
consultation procedures were not and
are not intended to establish any form
of adjudication or arbitration process to

resolve differences between State and
Tribal governments. Rather, EPA has a
duty to determine whether a Tribe has
adequate authority, as defined by
Federal law and EPA policy, to carry out
the grant or program under
consideration. The notification and
consultation procedures assist EPA in
making this determination by providing
information and perspectives from the
points of view of neighboring Tribal and
State governments and the Federal
agency having extensive experience in
Federal Indian law.

Under § § 123.33(c) and 501.24(c),
each of the governmental entities will
have thirty days after receipt of the
notice to submit comments to the
Regional Administrator. Comments will
be limited solely to the issue of the
Tribe’s showing under section 518(e)(2).
EPA will not consider comments
directed to whether the Tribe meets
EPA's other requirements for Treatment
in the Same Manner as a State.

If an Indian Tribe’s assertion under
section 518(e)(2) is subjected to a
competing claim, § § 123.33(d) and
501.24(d) provide that the Regional
Administrator will consult with the
Tribe, the governmental entity
submitting comments, and the Secretary
of the Department of the Interior, or
designee. Currently, the Associate
Solicitor, Division of Indian Affairs and
the Deputy to the Assistant Secretary—
Indian Affairs (Trust and Economic
Development) are the designees of the
Secretary of the Interior. Upon receipt of
a Tribal application, EPA will forward
a copy of the application and any
documents asserting a competing or
conflicting claim of authority to such
designees as soon as possible.
Comments from the Interior Department
will be primarily a discussion of the law
applicable to the issue to assist EPA in
its own deliberations. No EPA decision
will be attributed to, or determined by,
the legal analysis offered by Interior
employees.

fter consultation, and in
consideration of comments received, the
Regional Administrator will determine
whether the Tribe has adequately
demonstrated that it meets the
mat:irements of CWA section 518(e)(2).
If the Regional Administrator concludes
that a Tribe has not adequately
demonstrated its authority with respect
to certain reservation waters, then Tribal
assumption of the program will be
restricted accordingly. Any such
determination by the Regional
Administrator is not a determination of
the Tribe's general regulatory authority
but only with respect to administration
of the NPDES and State sludge
management programs. A dispute over &
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certain area over which a Tribe is
asserting authority will not necessarily
delay the Agency’s decision to treat a
Tribe as a State for the non-disputed
areas.

This procedure does not imply that
States.or Federal agencies have veto
power over Tribal applications for
Treatment in the Same Manner as a
State. Rather, the procedure is simply
intended to ensure that the Tribe has the
necessary authority to administer the
program it seeks to assume. The Agency
will not rely solely on the assertions of
a competing regulatory authority; it will
make an independent evaluation of the
Tribal showing.

The Agency does not believe it will be
possible to approve or disapprove all
applications for “Treatment in the Same
Manner as a State’' within a designated
time frame. The Agency fully
anticipates that there will be instances
where the determinations under section
518(e)(2) and (e)(3) will require the
Agency to go back to a Tribe for
clarification or additional information.
The Agency's experience with States
applying for various EPA programs
indicates that at times meetings and
discussions between EPA and the State
are necessary before all requirements are
met. The Agency believes that the same
process of communication with Tribes
will be beneficial in ensuring that Tribes
meet the criteria under section 518(e) in
an expeditious manner.

If tg’e Regional Administrator
determines that a Tribe meets the
requirements for Treatment in the Same
Manner as a State, § § 123.33(e) and
501.24(e) provide that the Indian Tribe
is eligible to apply for assumption of the
NPDES or State sludge management
program. It should be noted that a
determination that a Tribe does not
meet the requirements does not
preclude the Tribe from resubmitting
the application at a future date. If the
Agency determines that a Tribal
application is deficient or incomplete,
thg Trill:e should consult with EPA on
what changes are necessary.

Under § § 123.33(f) and 501.24(f),
Indian Tribes which are found to be
eligible for Treatment in the Same
Manner as a State are eligible to request
assumption of the NPDES or State
sludge management program in
accordance with the procedures and
criteria applicable to State program
submissions (40 CFR part 123 for
NPDES (including NPDES sludge
Management programs); 40 CFR part 501
for non-NPDES State sludge
management program). While not
required by the regulations, as a
practical matter EPA expects that the
Indian Tribe’s request for Treatment in

the Same Manner as a State for NPDES
or State sludge management program
purposes ang the Tribe's submission to
actually assume these programs may
occur simultaneously. The Agency
encourages use of a single submission
containing the necessary information in
order to minimize paperwork burdens.
In addition, EPA recognizes that
information required for State program
submissions may duplicate or overlap
with information required for Treatment
of an Indian Tribe in the Same Manner
as a State. For example, § § 123.32(c)
and 501.23(c) provide that requests for
Treatment in tge Same Manner as a
State are to include a Tribal Attorney
Ceneral's Statement and copies of
relevant Tribal law, information which
is similar to required elements of State
program submissions under existing
§§123.21(a)(3) and (5) and
§§501.11(a)(3) and (5). The Agency
wishes to emphasize that it does not
seek duplicative information, and the
final rule amends existing § § 123.21(b)
and 501.11(b) to make clear that when
considering the completeness of an
Indian Tribe’s request to assume the
NPDES or State sludge management
program, EPA will take into account any
information already submitted as a part
of the Tribe’s request to be treated in the
same manner as a State.

B. Transition in Permitting Authority

In order to avoid disruptions to the
permitting process and competing
assertions of authority, it is necessary to
provide procedural arrangements to
allow for the smooth transition from one
permitting authority to another. In the
case where the existing permitting
authority is EPA, the existing
regulations already contain provisions
addressing transition from EPA-issued
permits to State-issued permits. 40 CFR
123.1(d); 123.24(b); 501.1(f) and
501.14(b)(1). Since the final rule defines
approved Indian Tribes as *“States” for
purposes of the regulations, these
existing regulations would enable an
efficient change from EPA’s permitting
authority to the Indian Tribe's
permitting authority.

However, it is tEossible that a State,
and not EPA, is the existing authorized
permitting authority for activities on the
reservation. Under 40 CFR 123.23(b)
and 501.13, a State seeking to carry out
either the NPDES or State sludge
management programs on Indian lands
must provide a specific analysis of its
authority to do so in the Attorney
General’s Statement supporting its
program submission, and can be
authorized by EPA to issue permits on
Indian lands as part of a State NPDES
or State sludge management program.

EPA is unaware of any State for which
it made such an explicit authorization.
The existing regulations do not
contain provisions addressing the
procedures for arranging the transition
from such State-issued permits (which
are issued by a State which has made
the requisite demonstration discussed in
the previous paragraph and has been
authorized to issue permits consistent
with this demonstration) to Indian
Tribe-issued permits. Today's final rule
amends the regulations in various ways
to provide for such an orderly transfer
once an Indian Tribe is approved for
program assumption. First, existing
§8§123.22 and 501.12, which address
State program submissions, are
amended to provide that if a State has
been authorized by EPA to issue NPDES
permits in accordance with § 123.23(b)
or §501.13 and an Indian Tribe
subsequently seeks program
assumption, the Indian Tribe’s program
submission is to include a description of
how the Indian Tribe and the State
intend to accomplish the transition in
permitting authority. To the maximum
extent practicable, the amendments call
for (but do not require) this submission
to include a MOA between the Indian
Tribe and the previously authorized
State describing how the transition will
be accomplished. These provisions are
set forth in § § 123.22(g) and 501.12(g).
Second, the final rule makes
conforming changes to the existing
regulations governing the contents of
the MOA between EPA and the Indian
Tribe seeking program approval
(§ §123.24(b)(1) and 501.14(b)). The
MOA between EPA and the Indian Tribe
now must specify how the Tribe and
previously authorized State will
accomplish the transition of permitting
authority when a State (rather than EPA)
is the existing authorized permitting
authority for reservation lands. See
§§123.24(b)(1)(ii) and 501.14(b)(1)(ii).
Third, today's final rule revises
existing regulations governing the
transfer of EPA’s permitting authority
upon a State's obtaining program
approval (§ §123.1(d) and 501.1(f)).
Those regulations currently provide that
upon a State's obtaining program
approval, EPA will suspend issuing
permits, and, absent agreement to the
contrary stated in the MOA between
EPA and the State, EPA will retain
jurisdiction over its existing permits as
specified there. The language of
§ §123.1(d)(2) and 501.1(f)(2) extends
the current procedures to cover the
circumstance in which a State (rather
than EPA) is the existing authorized
rermitting authority for the reservation
ands. That is, a previously authorized
State will retain jurisdiction over its
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existing permits as described in
§§123.1(d)(1) and 501.1(f)(1) absent a
different arrangement provided in the
MOA between EPA and the Tribe, as
long as the authorized State agrees to
the provisions relevant to permitting by
the authorized State, in the Tribe's MOA
with EPA (a State cannot be obligated by
a Tribe’s MOA agreements with EPA
automatically).

The last mechanism for obtaining a
smooth transfer to Tribal permitting
authority would involve amending
§123.62(a), which addresses revisions
to State programs. The final rule adds
language to existing § 123.62(a) to make
clear that if the State’s approved
program extends to a Federal Indian
reservation and an Indian Tribe
subsequently is approved for program
assumption, this situation provides
grounds for revision to the State
program. The existing regulations
governing revisions to State sludge
management programs (40 CFR
501.32(b)) incorporate the revision
procedures of § 123.62 by reference.
Thus, the final rule’s amendment to
§ 123.62(a) is also applicable to State
sludge management programs.

In keeping with section 518(d) of the
CWA, EPA strongly encourages Indian
Tribes and States which have permitting
authority on reservation lands to
negotiate cooperative agreements to
provide for a smooth and orderly
transfer of permitting responsibility.
Upon approval of the Indian Tribe’s
program assumption, EPA will promptly
process any necessary revisions to the
State’s program or MOA with EPA to
reflect the assumption of the program by
the Indian Tribe.

Until Tribes qualify for the NPDES or
State sludge management programs,
however, EPA or an authorized State
will administer those programs on
Federal Indian reservations. EPA will,
whenever ible, assume, without
deciding, that existing permits on
Federal Indian reservations issued by
States without specific authorization
under § 123.23(b) or §501.13 contain
enforceable limits. EPA’s preliminary
position on this issus was expressed in
a September 9, 1988 letter from EPA’s
then General Counssl, Lawrence Jensen,
to Dave Frohnmayer, Attorney General
for the State of Oregon, a copy of which
is available in the docket for today's
rule. That letter provides:

EPA is aware that some states have issued
NPDES permits to certain dischargers on
reservation lands. Until the NPDES program
is delegated to a tribe, or until EPA otherwise
determines in consultation with a state and
tribe that a state lacks jurisdiction to issue
NPDES permits on Indian lands, we will
assume without deciding that those permits

contain applicable effluent limits, in order to
ensure that controls on discharges to
reservation waters remain in place.

In other CWA rulemakings and for
today's rule, EPA received comments on
the interim statements made in Mr.
Jensen'’s letter, and wishes to clarify that
this policy is not an assertion that all
State permits for reservations are
necessarily valid as a matter of law.
Rather, it is a mere recognition that fully
implemenﬁnf a role for Tribes under
the CWA will require a period of
transition. Were EPA simply to ignore
all previously issued State permits in
the interim period before the Tribes
develop NPDES or State sludge
management programs (or EPA issues a
Federal permit), there would be a
regulatory void which EPA believes
would not be beneficial to preservation
of water quality. EPA Regions will
ensure in the future that NPDES States
not authorized by EPA are not acting as
the NPDES permit authority on
reservations for any discharges. Prior to
Tribal assumption of the NPDES or State
sludge management programs
previously administered by a State, EPA
should issue or reissue permits on
Federal Indian reservations, giving
priority to Federal issuance of permits
to reservation dischargers where it finds
a particular need. Thus, EPA believes
that the Agency's policy is the best
approach to this issue, and one that best
protects reservation environments in the
interim period. To the extent that the
interim guidance given in the Jensen
letter implies a different intent in EPA's
policy, today’s staternent supersedes it.

C. Additional Amendments

The final rule makes a number of
other changes to the regulations to
reflect definitions contained in CWA
section 518 and make editorial and
conforming changes as necessary to
adjust the regulatory language to reflect
that Indian Tribes would now be
included in the definition of ““State.” A
summary of these amendments is set
forth below and all changes are as
proposed on March 10, 1992 in the
Federal Register (57 FR 8522).

With regard to definitions used in the
regulations, the final rule revises
§ § 122.2 and 501.2 of the regulations teo
incorporate the CWA section 518
definitions of “Indian Tribe' and
“Federal Indian reservation,” and also
amends the existing definition of
“State” to make clear that Indian Tribes
may qualify for Treatment in the Same
Manner as a State for purposes of
assuming the NPDES and State sludge
management pro, S.

Thaagﬁnal nﬁe aglrsa;n makes changes to
the definitions set forth in §124.2 as

necessary to incorporate the CWA
section 518(e) definitions into part 124,
which establishes procedures for
decision making in several Federal
environmental programs. In this regard,
the SDWA Primacy Rule amended

§ 124.2 to incorporate the definition of
“Indian Tribe" used in that Act (53 FR
37410, September 26, 1988). The
definition of Indian Tribe used in CWA
section 518, however, differs from that
used in the SDWA. The final rule leaves
intact the SDWA definition, but adds
separate delinitions, for NPDES
purposes, to incorporate the CWA's
definitions of “Indian Tribe" and
“Federal Indian reservation.”

The SDWA Primacy Rule also
amended the definition of “State” in
§124.2 to include “an Indian Tribe
treated as a State * * *" See 53 FR
37410. This definition is also adequate
for the CWA because the terms “Indian
Tribe" and “Federal Indian reservation”
added in today's rule reflect the
different requirements of CWA section
518(e). In addition, new §124.51(c) of
this rule provides that an Indian Tribe
qualified for Treatment in the Same
Manner as a State for purposes of the
Water Quality Standards program under
40 CFR 131.4 is qualified for Treatment
in the Same Manner as a State for
purposes of State certification of water
quality standards pursuant to CWA
section 401(a)(1).

Because the final rule adds Indian
Tribes to the definition of “State,” the
final rule makes the necessary clarifying
changes to § § 123.1(h), 123.21{a)(1),
123.23(b), 501.11(a)(1), and 501.13 to
clarify how their provisions apply in
cases where the ‘‘State” is an approved
Indian Tribe. For example, § 123.1(h)
refers to the fact that a State’s lack of
authority over Indian lands does not
impede assumption of the NPDES
program; the final rule rewords that
provision to make clear that the
section’s reference to a State means a
State other than an approved Indian
Tribe. Similarly, § 123.21 provides that
requests for NPDES program assumption
are to be submitted by the State
Governor, and the final rule adds
clarifying language to provide that in
cases where the State seeking the
program is an approved Indian Tribe,
the submittal is to come from the Tribal
authority equivalent to the Governor.

Finally, § 123.1(b), which sets forth
the list of authorities under which part
123 is issued, adds to the list specific
reference to CWA section 518(e).
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[11. Response to Comments

4
A. Response to Comments on Proposed
Rule (3/10/92)

Section 518(e) of the CWA requires
consultation with Indian Tribes during
regulation development. In keeping
with this requirement, the Agency
decided a multi-faceted consultation
approach would be most appropriate.
Tribal and State representatives were
appointed to serve on various CWA
Indian workgroups. In some cases,
workgroup meetings were noticed in the
Federal Register inviting the public to
ohserve and offer comment, Other
efforts to consult with Tribes and States
included national meetings across the
country to discuss the regulatory
approaches proposed in the various
CWA regulations with attendance by
EPA officials at both Tribal and State
meetings. Regulatory approaches being
considered were presented and draft
proposed rule language was distributed.

On April 12, 1989, a draft of this final
rule was circulated for preliminary
comment to various persons, including
States, Indian Tribes, and EPA
personnel (following a mailing list of
federally recognized Tribes obtained by
the Office of Water) for review and
comment prior to issuing the proposed
rule.

EPA believes that many difficult
issues were resolved during the
consultation period prior to proposal,
and that this explains why relatively
few comments were received on the
proposal and why no changes to the
final regulations are being made.

EPA received ten comments upon the
proposed regulation published on
March 10, 1992. The ten commenters
included: Chickasaw Nation (OK), Idaho
Department of Health and Welfare,
Pueblo of Isleta (NM), Conoco, Inc. (TX),
Muscogee (Creek) Nation (OK),
Cherokee Nation (OK), Navajo Nation
(AZ), Attorney General's Office (MT),
Flathead Joint Board of Control for
Flathead Indian Reservation (MT), and
Confederated Tribes/Bands of the
Yakima Indian Nation (WA).

Part A is organized by topic, for the
more significant comments, into five
sections: (1) Tribal regulation of fee
lands of nonmembers; (2) Tribal
jurisdiction under CWA section
518(e)(2); (3) transition issues; (4)
criminal enforcement authority issues;
and (5) other comments. Part B
summarizes the comments received
which support the rule and its
provisions. Some sections within Part A
and B, as necessary, have been further
categorized by subtopic(s). Also a
separate “Response to Comments'*

document has been prepared and is part
of the docket for this rule.

1. Tribal Regulation of Fee Lands of
Nonmembers

These issues concern EPA's
interpretation and application of the law
concerning the scope of inherent Tribal
civil regulatory authority over
nonmember activity(s) on fee lands
within reservations.

Comment: One commenter expressed
concern regarding EPA's understanding
and application of the law concerning
the scope of inherent Tribal civil
regulatory authority over nonmember
activity on fee lands within
reservations. The commenter suggested
that EPA's continued reference to the
second Montana exception, (see
Montana v. United States, 450 U.S. 544,
565-66 (1981)), as the basis for Tribal
regulatory authority over nonmembers
is at odds with the case of Brendale v.
Confederated Tribes and Bands of the
Yakima Nation, 492 U.S. 408 (1989) and
Duro v.Reina, 110 S. Ct. 2053 (1990).
The commenter believes EPA's
conclusion regarding the above
mentioned Montana exception was
applied overbroadly in determining the
extent of Tribal regulatory authority.
The commenter adds that EPA's
“interim operating rule,” at 57 FR 8528,
coupled with its “'generalized findings,”
id. at 57 FR 8529, creates a de facto
presumption of Tribal authority. The
commenter suggests that while EPA’s de
facto presumption may be preferable
from an administrative standpoint, a
careful analysis is required to determine
whether, in a specific instance, Tribal
authority over nonmember lands is
essential to protect vital Tribal interests.

A related comment was also received
which seriously questioned whether
Congress intended in enacting section
518 to abolish nonmembers’ Fifth
Amendment (U.S. Constitution)
property and due process rights by
subjecting them to Tribal regulatory
authority.

Similar comments and
recommendations were submitted by
others concerning EPA's interpretation
of Brendale and Tribal regulatory
authority over nonmembers and their
fee lands.

Response: With regard to the first
comment, EPA does not read the
holding in Brendale as preventing EPA
from recognizing Tribes as States for
purposes of administering the NPDES
and/or State sludge management
program on fee land within the
reservation (since section 518 is not an
express delegation of authority). In
Brendale, both the State of Washington
and the Yakima Nation asserted

authority to zone non-Indian real estate
developments on two parcels within the
Yakima reservation, one in an area that
was primarily Tribal, the other in an
area where much of the land was owned
in fee by nonmembers. Although the
Court analyzed the issues and the
appropriate interpretation of Montana at
considerable length, the nine members
split 4:2:3 in reaching the decision with
regard to zoning authority over the two
separate types of land. The decision
reflects some difficult issues in this area
of the law and has generated
considerable controversy over the extent
of Tribal authority. Given the lack of a
majority rationale, EPA believes the
primary significance of Brendule is in its
result, which was fully consistent with
Montana v.United States, which
previously held that:

To be sure, Indian Tribes retain inherent
sovereign power to exercise some forms of
civil iurismtion over non-Indians on their
reservations, even on non-Indian fee lands. A
tribe may regulate * * * the activities of
nonmembers who enter consensual
relationships with the tribe or its members,
through commercial dealing, contracts,
leases, or other arrangements * * * A tribe
may also retain inherent power o exercise
civil authority over the conduct of non-
Indians on fee lands within its reservation
when that conduct threatens or has some
direct effect on the political integrity, the
economic security, or the health or welfare of
the Tribe.

Montana, 450 U.S. at 565-66 (citations
omitted).

In Brendale, the Court applied this
test, finding Tribal authority over
activities that would threaten the health
and welfare of the Tribe, 492 U.S. at
443—444 (Stevens, J., writing for the
Court); id. at 449—450 (Blackmun, J.,
concurring). Conversely, the Court
found no Tribal jurisdiction where the
proposed activities “‘would not threaten
the Tribe's * * health and welfare." Id.
at 432 (White, J., writing for the Court).
The Agency therefore disagrees with
commenters who argue that Brendale
somehow overrules Montana.

Pending further judicial or
Congressional guidance on the extent to
which section 518 delegates additional
authority to Tribes, it is EPA’s opinion
that the ultimate decision regarding
Tribal authority must be made on a
Tribe-by-Tribe basis and has finalized
the proposed process for making these
determinations. Therefore, EPA will not

_ make a conclusive statement regarding

the extent of Tribal jurisdiction over fee
lands for all Tribes and all waters or
even a statement regarding any
particular reservation, except in the
context of an actual Tribal application.
This is consistent with the approach the
Agency adopted under the SDWA, when
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it determined that it would not
“automatically assume," or adopt, in the
first instance, a rebuttable presumption
of Tribal authority aver all water within
a reservation that would operate even in
absence of any factual evidence. See 53
FR 37396, 37399 (September 26, 1888).
Nonetheless, EPA sees no reason in light
of Brendale to assume that Tribes would
be per se unable to demonstrate
authority over water resource
management on fee land within
reservation borders for purposes of
administering the NPDES and/or State
sludge management programs. Rather,
EPA believes that as a general matter
there are substantial legal and factual
reasons to assume that Tribes ordinarily
have the legal authority to regulate
water resources within a reservation for
purposes of administering the NPDES
and/or State sludge management
program, as long as the Tribes make the
requisite demonstration linking this
authority to regulate as protecting the
public health, safety and welfare of
Tribal members.

In response to the second comment,
EPA for the reasons discussed earlier in
this section, does not read the holding
in Brendale as preventing EPA from
recognizing Tribes in the same manner
as States for purposes of administering
the NPDES and/or State sludge
management programs on fee lands
within the reservation, even if section
518 is not an express delegation of
authority. EPA agrees that Congress, by
allowing Tribes to administer
environmental programs for areas on
which they have civil regulatory
authority, did not intend to waive any
due process rights of nonmembers on
Indian lands. EPA does not believe,
however, that recognition of a Tribe's
authority over its waters would waive
any such rights.

Comment: Another commenter
suggested that the Agency adopt

ulations which consider factors
related to the size, proximity, use,
character, and historical legal status of
nonmember lands on reservations in
deciding whether the Tribe has civil
authority over those lands.

Résponse: EPA does not believe that
such further regulations are necessary or
appropriate. The Agency believes that
factual determinations of Tribal
jurisdiction must be made on a case-by-
case basis and therefore a strict
regulatory approach, as suggested by the
commenter, would not be practical.
Each reservation is unique and the
factors considered in each
determination will be different.

Comument: One commenter expressed
concern regarding the intrusion of State
jurisdiction on Indian reservations

which would result from the proposed
rule. The commenter felt that putting fee
lands under the jurisdiction of the State
would be detrimental to the non-Indian
and Indian residents, and people who
are located below the reservation.

Response: EPA agrees with the
commenter that Tribal jurisdiction over
land owned in fee by nonmembers
should be determined on a case-by-case
basis. In evaluating whether a Tribe has
authority to regulate a particular activity
on land owned in fee by nonmembers
but located within a reservation, EPA
will examine the Tribe's authority in
light of the evolving case law as
reflected in Montana and Brendale. EPA
does not believe that this rule will cause
any intrusion on Tribal jurisdiction over
Incian lands.

2. Tribal Jurisdiction under CWA
Section 518(e)(2)

Comment: One commenter strongly
disagreed with EPA’s interpretation of
section 518(e) of the CWA, which sets
out certain criteria for Indian Tribes to
meet in order to be eligible for
Treatment in the Same Manner as a
State. Section 518(e}(2) lists as a
requirement that:

The functions to be exercised by the Indian
tribe pertain to the management and

rotection of water resources which are held

y an Indian tribe, held by the United States
in trust for Indians, held by a member of an
Indian tribe if such property interest is
subject to a trust restriction on alienation, or
otherwise within the borders of an Indian
reservation * * *
The commenter argues that EPA’s
interpretation of this language to allow
a Tribe to seek CWA authorization only
over surface waters within reservation
boundaries, even if the Tribe owns
water outside the reservation, is legally
incorrect. The commenter suggests that
EPA's interpretation of section 518
would mean that Tribes would not be
able to obtain CWA program
authorization over waters associated
with land located outside the
reservation boundaries, even if the land
is held in trust. The commenter
contends that if EPA’s interpretation
were correct, there would be no need to
list the three areas covered by the
statute; it would be sufficient to state
simply that the Act applies to lands
within the borders of the reservation.
The commenter concluded with the
recommendation that the listing of the
three different types of land indicated
Congressional intent to apply the statute
to all of those lands, and not just those
lands located within the reservation.

Response: For the reasons discussed
above, EPA has consistently read the
language of section 518(e)(2) as limiting

the Tribe to acquiring Treatment in the
Same Manner as a State status for the
four specified categories of water
resources within the borders of the
reservation.

EPA believes that it was the intent of
Congress to provide Tribes the
opportunity to obtain Treatment in the
Same Manner as a State status for land
within a federally recognized Indian
reservation as defined in CWA section
518(h)(1). However, EPA does not
believe that section 518(e)(2) prevents
EPA from recognizing Tribal authority
over non-Indian water resources located
within the reservation if the Tribe can
demonstrate the requisite authority over
such water resources. In addition, the
meaning of the term “reservation” must
be determined in light of statutory law
and with reference to relevant case law.
EPA considers trust land formally set
apart for the use of Indians to be
“within a reservation" for the purposes
of section 518(e)(2), even if they have
not been formally designated as
“reservations.”” Oklahoma Tax Comm'n
v.Citizen Band Potawatomi Indian Tribe
of Oklahoma, 111 S. Ct. 805, 910 (1991).
This means it is the status and use of the
land that determines if it is to be
considered “within a reservation” rather
than the label attached to it. EPA will
take the status of the land into
consideration on a case-by-case basis
when evaluating a Tribe's application
for Treatment in the Same Manner as a
State.

Comment: One commenter also
disagreed with EPA's statement that
adopting a narrow interpretation of the
language in section 518(e) “may reduce
the potential for disputes since Tribal
authority to regulate within the
reservation’s borders may be more
readily determined.” The commenter
suggested that EPA may be arbitrarily
limiting a Tribe’s area of legal
jurisdiction in the interest of
minimizing potential disputes between
Tribes and States. The commenter
further added that if this were EPA's
intent, then the Agancy would clearly
be stepping outside the bounds of its
administrative authority.

Response: EPA recognizes the issue of
Tribal jurisdiction outside the exterior
boundaries of a reservation is
potentially a very real problem. The
Agency recognizes that jurisdictional
disputes between Tribes and States
could be complex and difficult and that
the Agency will, in some circumstances,
be forced to address such disputes.
However, EPA’s ultimate responsibility
is protection of the environment. In
view of the mobility of environmental
problems and the interdependence of
various jurisdictions, EPA believes that
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it is ix:gerative that all sovereign
affected parties work cooperatively for
environmental protection, rather than
engage in confrontations over
jurisdiction. EPA’s statement was not
intended to be an administrative
limitation on Tribal authority, but
merely an acknowledgement of the
language in section 518(e).

Comment: Another issue raised
concerned the status and use of the land
in defining what constitutes a “Federal
Indian reservation.” The comment
questioned EPA's definition of “Federal
Indian reservation' as contained in
proposed § §122.2, 124.2, and 501.2.
The comment requested that an
additional definition be added which
reflects Tribal jurisdiction over water on
lands not within the reservation
boundaries, or that clarified
Potawatomi’s effect on the definition of
“reservation.”

Response: As discussed previously,
the status and use of the land are
intimately tied to the specific land being
evaluated. EPA, therefore, does not
believe that it would be practical to
attempt to define the term “Federal
Indian reservation” further within the
scope of this rule. Whether specific land
is considered within the boundaries of
a reservation must be a factual
determination made on a case-by-case
basis at the time of application under
section 518 based on applicable law at
the time. EPA believes it is appropriate
for the regulatory language to reflect the
statutory definition, but will interpret
that language in light of all appropriate
case law.

3. Transition Issues

Comment: One commenter expressed
several concerns about the transfer of an
NPDES program(s) from an authorized
State to an authorized Indian Tribe(s).
The commenter indicated that this rule
“will result in long delays, bordering
upon complete shutdown, unless EPA
maintains close oversight, particularly
during the early stages of the transition
from EPA to the Indian Tribe or State to
the Indian Tribe.” The commenter
added that there must be “‘a very clear
showing of immediate capability” of an
Indian Tribe to assume NPDES and/or
State sludge management program
authority before an application is
approved by EPA. “Otherwise serious
delays would be inevitable."

The commenter further contended
that detailed procedures for the
transition from an authorized State to an
authorized Indian Tribe must be
developed and published for public
scrutiny and comment before the
proposed rule was finalized.

Response: EPA does not believe that
“long delays, bordering upon complete
shutdown’ will occur during the
transition from EPA or States to Tribal
authority. EPA presumes an efficient
transition will occur for three reasons:
(1) Only those Tribes which have
demonstrated capability to implement
and manage the program in question
will receive program authority; (2) the
demonstration of capability does not
release the Tribe from the traditional
requirement imposed upon all States
(except for criminal enforcement, for
which the responsibility remains with
EPA) for assumption of an NPDES or
sludge program that the State program
must be fully effective at the time of
program approval; and (3) EPA is
responsible for oversight of the NPDES
programs it authorizes through its
Regional offices. See, for example, 40
CFR 123.23(a) and 501.14. Therefore,
EPA does not anticipate the serious
delays envisioned by the commenter.

In response to the second concern, the
transition will proceed according to the
same regulatory procedures outlined for
State program assumption as amended
by this rule for Indian Tribes (see
existing and revised 40 CFR 123.22 and
501.12). Since the number of cases of
transfer of authority from an authorized
State (with approved authorization to
regulate on Federal Indian reservations)
to an Indian tribe may be relatively few,
particularly since EPA has not explicitly
authorized States to issue permits on
Indian lands, EPA will need to retain
programmatic flexibility in order to deal
with transitions on a case-by-case basis.
In addition, EPA will be available for
requested guidance and direction during
the transition, especially at the time of
program submission by the Indian
Tribe. Also, NPDES/Sludge management
applications by Tribe(s) will be public
noticed and subject to comment upon
receipt. It may be appropriate at that
phase of the program authorization
process to raise any specific case-by-
case issue(s) (see existing 40 CFR 123.22
and 501.12).

Comment: One commenter suggested
that EPA should never “assume” that a
State permit for discharges on
reservation lands contains applicable
effluent limits. The commenter also
disagreed with EPA’s proposal that an
authorized State retain jurisdiction over
its existing permits absent a different
arrangement stated in the MOA
executed between EPA and the Tribe.
The commenter asserted that this “‘can
only result in a bifurcated program for
Tribal lands that will exacerbate the
problems already inherent with the

NPDES program.”

Response: In other CWA rulemakings,
EPA has received comments on its
assumption that existing permits on
Federal Indian reservations issued by
States without specific authorization for
issuing permits on Federally recognized
Indian reservations under § 123.23(b) or
§501.13 contain enforceable limits. As
noted above, this policy is not an
assertion that all State permits for
discharging on reservations are
necessarily valid as a matter of law.
Rather, it is a mere recognition that fully
implementing a role for Tribes under
the CWA will require a period of
transition. Were EPA to simply ignore
all previously issued State permits in
the interim period before Tribes develop
NPDES or State sludge management
programs (or EPA issues a Federal
permit), there would be a regulatory
void which EPA believes would not be
beneficial to preservation of water

- quality. EPA intends to reissue and

exercise Federal jurisdiction when
previous State permits expire (if the
State does not have the requisite
jurisdiction and authorization on
Federal Indian reservations).

The procedures outlined for State
retention of jurisdiction over its existing

rmits parallel those currently in place

or transition from EPA to State
authority. In general, these procedures
have proved very workable and EPA has
no reason to believe that they will not
work as well for transition from State to
Tribal authority. Such a transition
period will also allow the new Tribal
program an opportunity to implement
the program in stages and will promote
cooperation and contacts between the
Tribal and State authorities. For this
reason, EPA does not believe that the
above referenced statement will result
in a “‘bifurcated program.” In addition,
as a practical matter, EPA has not
expressly authorized States to operate
an NPDES or sludge program on Indian
lands.

Comment: Another commenter
expressed concern over the proposed
procedures in § 123.1 for transfer of
existing permits between a State and a
Tribe treated in the same manner as a
State. The commenter expressed
concern that EPA has allowed States to
assume certain permitting
responsibilities on Indian lands in the
absence of Tribal permitting programs.
The commenter believes that any
necessary NPDES permits on Indian
lands should have been issued by EPA
and not by any State. The commenter
asserted that any State-issued permit on
an Indian reservation is null and void,
and therefore EPA should immediately
transfer any State-issued permits into




67978 Federal Register / Vol. 58, No. 244 / Wednesday, December 22, 1993 / Rules and Regulations

Federal permits until such time thatf
Tribal permitting programs are in effect.

A segond issug Faised by the
commenter concerns§ 123.22(g), which
provides that an authorized Indian Tribe
and State should enter into a MOA to
transfer the necessary files, applications,
and other information, without any
mention of the role of EPA. The
commenter believes that EPA has a
responsibility to administer all
environmental regulatory programs in
the absence of Tribal environmental
programs, and, as such, should have a
strong role in fulfilling this
responsibility instead of leaving it to the
Tribe and State to work out such an
arrangement.

Response: EPA regulations allow for
the possibility that a State may be
authorized to issue NPDES permits on a
Federal Indian-reservation after
adequate demonstration by the State of
regulatory capability, although EPA
recognizes that the threshold
demonstration is high and that EPA has
not expressly authorized a State to do
so. Nonetheless, if such a situation were
to occur and, if an Indian Tribe were
subsequently to obtain approval for
Treatment in the Same Manner as a
State and NPDES program
authorization, the regulatory authority
would be transferred from the
authorized State to the now authorized
Tribe. As discussed above, EPA
recognizes that certain States which
have not been specifically authorized
for issuing State permits on Federally
recognized Indian reservations under
§123.23(b) or § 501.13 have nonetheless
issued permits on Federal Indian
reservations. As discussed in Section
I1.B, EPA will presume the State permits
to be valid and contain enforceable
limits, When the State-issued permit
expires, EPA will reissue the permit on
the Federal Indian reservation unless
the Indian Tribe has been authorized to
operate the NPDES program.

Any official transfer of authority will
be from EPA to the authorized Indian
Tribe(s). However, in instances where a
State has been the de facto permitting
authority on Federal Indian reservations
there may be the potential for some
transfer of NPDES State files to the
authorized Tribe(s). A more effective
administrative transfer of information
may be to transmit the files directly
from the NPDES State to the Tribe
seeking program approval, rather than
through EPA to the authorized Tribe.
For this reason, EPA believes that the
NPDES State and Tribe should consider
entering into an MOA specifying how
the Tribe and the previously authorized
State will accomplish the transition of
information and files relevant to

permitting authority. This is not to say
that EPA will have no role in this
transition since EPA has ultimate
oversight authority. EPA will be
available for assistance to the Tribe or
State as well as closely monitor the _
transition process. In addition, EPA will
have the final review of the transition
process between the Tribe and the State
since it will be described in the Tribe’s
application for NPDES or sludge
program authorization.

4, Criminal Enforcement Authority

Comment: A commenter expressed
concern about the proposed amendment
of §§123.34 and 501.25 to allow
Federal criminal prosecutions where the
Tribe lacks jurisdiction. The commenter
suggested that what may be legal under
Federal or State regulation may be made
criminal under Tribal regulation. Thus,
it may not be an adequate substitute to
have the Federal Government exercise
criminal enforcement power.

Response: Section 518 of the CWA
provides the opportunity for Tribes to
apply for NPDES and sludge program
management authorization(s). EPA may
in some cases have to exercise criminal
enforcement to the extent permitted
under section 309 of the CWA. EPA also
has oversight enforcement authority for
both civil and criminal cases.

The commenter raises a valid point
regarding the potential for criminal
provisions in Indian programs. It is
possible that a Tribe would wish to
enact criminal provisions due to Tribal
regulatory standards which may be
different from previously established
standards. The Agency is bound by its
criminal enforcement authority under
section 309 of the CWA. Therefore, the
Agency likely would lack the authority
to take a criminal enforcement action
against a nonmember on a reservation
subject to an authorized Indian Tribe's
NPDES program in a situation where the
Agency would not itself initiate action
under section 309. In order to alleviate
such potential conflicts, EPA will
endeavor to make clear to Tribes
drafting such programs this potential
enforcement limitation.

Comment: One commenter disagreed
with EPA’s conclusion that
Congressional failure to waive the
criminal enforcement requirement was
unintentional. The commenter noted
that section 518 was enacted almost ten
years after the Supreme Court decision
in Oliphant and argued that Congress
would be well aware of the relevant
jurisdictional decisions of the Supreme
Court. The commenter further suggested
that examining the scope of a Tribe’s
criminal jurisdiction would not, as EPA
had also concluded, prevent Tribes from

implementing any program. Rather, the
commenter asserted that on some
reservations it would have no effect,
while on others it would merely limit
Tribal authority to activities by persons
over which it possesses criminal
jurisdiction. Therefore, in no way would
the examination of the scope of Tribal
authority completely eliminate the
opportunity for a Tribe to implement
any CWA program.

Response: EPA disagrees with the
commenter's arguments. The existing
NPDES regulations require States to
have certain minimum criminal
enforcement powers, however, this is
not possible for Tribes for all pessible
classes of discharges on Federal Indian
reservations. EPA disagrees that the
proper solution is to limit the Tribal
authorized program to persons over
which the Tribe has criminal authority.
This would mean that permits for some
sources on reservations would be issued
by the Tribe and others by EPA. EPA
believes that this system would be less
efficient than having the Tribe refer
some criminal cases to EPA, but issue
all permits on the reservation.

5. Other Comments

a. Simplification of Tribal Application
for Treatment in the Same Manner as a
State.

Comment: A commenter noted that, in
the preamble to the proposed rule, EPA
indicated that in most instances a Tribe
need only qualify once for Treatment in
the Same Manner as a State under either
the SDWA or the CWA. The commenter
suggested that this statement appears to
be contrary to representations by EPA,
in the context of section 106 grants
under the CWA, that granting Treatment
in the Same Manner as a State for one
program did not equate to a finding that
Treatment in the Same Manner as a
State is appropriate for all programs
designated in section 518. The
commenter noted that since Tribes
undoubtedly possess requisite authority
to receive Federal grants, EPA’s narrow
explanation of the scope of Treatment in
the Same Manner as a State
determinations under section 106 made
some sense. If in fact EPA is now
deviating from its prior representations
that the Agency would examine Tribal
authorities when reviewing applications
for Treatment in the Same Manner as a
State for each distinct program, the
statement in the proposed rule preamble
should be revised.

Response: EPA has interpreted the
required qualification criteria for
Treatment in the Same Manner as a
State as being basic requirements and,
therefore, determined that an Indian
Tribe need only demonstrate once that
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it meets all of the criteria, at the time of
initial application under the CWA,
SDWA, or other EPA program. Since no
statute compels the use of a formal
Treatment in the Same Manner as a
State or other prequalification process,
the Agency also plans in the future to
modify those portions of its existing and
any later regulations that effectively
treat Treatment in the Same Manner as
a State approval as a discrete process.
After a Tribe has been approved for
Treatment in the Same Manner as a
State under any statute, it will
subsequently need to demonstrate only
that it satisfies the “‘capability” criterion
for the individual CWA program and
may possibly need to show specific
jurisdiction to administer a particular
CWA or other program. For example, a
Tribe applying for an NPDES or sludge
program authorization will need only to
provide the new or uniquely different
program specific demonstration criteria
required of all applicants for the
respective program authorization being
sought. To facilitate this process, EPA is
in the process of establishing identical
Agency requirements based on section
518 of the CWA for making the
recognition and government
demonstrations under each statute as
directed by a November 10, 1992
memorandum from EPA’s Deputy
Administrator, a copy of which is in the
docket for today's rule.

b. Tribal Funding.

Comment: Several comments were
received from Tribal and other
commenters regarding funding for
Tribes and particularly how available
funding or lack thereof could affect a
Tribe’s regulatory program
implementation and administrative
success,

One Tribe commented that
establishing rules and procedures when
““funds are limited,” without adequate
funding for implementation has
minimal impact on Tribes.

Another commenter felt that it was
incumbent upon EPA to fund the Tribe
for the protection of member resources
at the same level as the States are
funded. The commenter suggested that
the right to Treatment of the Tribe in the
Same Manner as a State is virtually
meaningless without the proper funds to
carry out the provisions of the CWA.
The commenter further asserted that any
type of reduction or cap on the funds for
Tribal enforcement would be
unacceptable.

Response: EPA provides available
funding to authorized permitting
authorities such as States or Indian
Tribes through a variety of programs
such as grants under sections 106 and

104(b)(3) of the CWA depending on the
available funding each fiscal year.

EPA agrees with the commenter that
adequate funding is essential for
program development and
implementation, however, Federal
budget constraints may limit funding.
Some Indian Tribes may decide that it
is not cost-effective to appl[y" for various
CWA program authorities, however,
EPA encourages Tribes to consider
submitting applications for program
authorizations which may result in the
greatest environmental benefits to the
Tribe.

c. Tribal Standards Under the CWA.

Comment: One comment agreed that
the CWA clearly allows certain Tribal
organizations to be treated in the same
manner as States, but questioned
whether Indian Tribes can impose
requirements which are more stringent
than Federal requirements.

Response: According to CWA section
510, States have the authority to adopt
or enforce any requirements for the
control of water pollution which are no
less stringent than those adopted by
EPA.

Once an Indian Tribe qualifies for
Treatment in the Same Manner as a
State and is authorized to operate the
NPDES or Sludge Management Program
as outlined in this rule, the Tribe is
treated as any other NPDES authorized
State. Therefore, such Tribes may
impose any standards that are not less
stringent than Federal requirements
under 40 CFR 122.44 and 501.15(b)(2).

d. EPA’s “Regulatory Flexibility Act”
Analysis.

Comment: One commenter disagreed
with EPA's conclusion that only a small
fraction of Tribes who apply would be
significantly impacted.

- Response: In evaluating the rule
under the Regulatory Flexibility Act,
EPA believes that the impact of the rule
will not be significant for three reasons.
First, Tribal assumption of these
programs is entirely voluntary and EPA
anticipates that relatively few Indian
Tribes will decide that it would be
beneficial to apply for these CWA
program authorities. Therefore, the
number of impacted small governmental
entities (Tribes) will be smaller than the
total number of Indian Tribes. Second,
the information required by this rule is
considered to be the minimum
necessary to effectively evaluate
applications to treat Indian Tribes in the
same manner as States for the purposes
of the NPDES and State sludge
management p 8.

Third, EPA intends to establish the
least burdensome process possible for
Tribes to demonstrate State eligibility

under both the Clean Water Act and the
Safe Drinking Water Act. The Agency is
developing procedures to implement a
single application procedure for the
SDWA and CWA programs for those
aspects of Treatment in the Same
Manner as a State which are similar
under both statutes. For example, the
“Federal recognition” and
“governmental duties and powers”
criteria will almost always require the
same demonstration, and under most
circumstances need only be
demonstrated once at the time of initial
application for programs under either of
the Acts. In addition, if a Tribe is
authorized to operate another CWA
program, the Tribe will likely already
have the required infrastructure and
capability when applying for additional
CWA programs.

B. Supporting Comments

Several comments were received
expressing support for the rule's
Treatment in the Same Manner as States
provisions. Other comments supported
some of EPA’s determinations regarding
authorization flexibility and other
related issues. Detailed responses to
each of the supporting comments can be
found in the “Response to Comments"'
document which is contained in the
docket for today’s rule.

IV. Other Regulatory Requirements

A. Compliance with Executive Order
12291 (Regulatory Impact Analysis)

Executive Order 12291 (46 FR 13193,
February 19, 1981) requires that a
regulatory agency determine whether a
new regulation will be “major" and, if
so, that a Regulatory Impact Analysis be
conducted. A major rule is defined as a
regulation which is likely to result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers; individual industries;
Federal, State and local government
agencies; or geographic regions; or

(3) Significant acdverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Because the final rule does not meet
the definition of a major regulation, the
Agency is not conducting a Regulatory
Impact Analysis.

EPA believes the effect on the
regulated community of promulgation of
this final rule will be a substitution of
one permitting authority (either EPA or
an authorized NPDES State) for another
(the newly authorized Indian Tribe).
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Indian Tribe(s) who do apply will
incur costs to complete the regulatory
process for obtaining State NPDES and
sludge program authorization. EPA
considers the information required by
this rule to be the minimum necessary
to demonstrate the requirements of
CWA section 518(e) in order to
effectively evaluate applications fo treat
Indian Tribes in the same manner as
States for the purposes of the NPDES
and State sludge management programs.

The proposed rule was submitted to
the Office of Management and Budget
(OMB) for review as required by
Executive Order 12291. The final rule
was submitted to OMB and was
approved on September 24, 1993.

B. Paperwork Reduction Act

OMB has approved the information
collection requirements contained in
this rule under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2040-0057.

This collection of information is
estimated to have a public reporting
burden averaging 155 hours per
response, and to require 50 hours per
recordkeeper annually. This includes
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

Please send any comments regarding
the burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden, to Chief, Information Policy
Branch (2136); U.S. Environmental
Protection Agency; 401 M Street, SW.,
Washington, DC 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503, marked
“Attention: Desk Officer for EPA."
Copies of the ICR may be obtained by
writing to the same EPA address listed
above, to the attention of Sandy Farmer,
Information Policy Branch (2136); or by
calling (202) 260-2740.

C. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), 5 U.S.C. 601 et seq., EPA
generally must prepare a Regulatory
Flexibility Analysis for all regulations
that have a significant impact on a
substantial number of small entities.
The RFA recognizes three kinds of small
entities and defines them as follows:

-Small governmental jurisdictions—
any government of a district with a
population of less than 50,000.

-Small business—any business which
is independently owned and operated
and not dominant in its field as defined

by Small Business Administration
regulations under section 3 of the Small
Business Act.

-Small organization—any not-for-
profit enterprise that is independently
owned and operated and not dominant
in its field (e.g., private hospitals and
educational institutions).

Using the above definition of small
entity, EPA has concluded that the final
regulation will not have a significant
impact on a substantial number of small
entities, and that a Regulatory
Flexibility Analysis is unnecessary. EPA
has reached this conclusion based on
the following considerations.

The final rule will not have a
significant impact on a substantial
number of small governmental
organizations. There are currently 542
Federally recognized Indian Tribes. EPA
anticipates that 281 reservation
governments may potentially apply for
the NPDES or State sludge management
programs. EPA believes that the number
of Tribes subject to significant impacts
as a result of this regulation will be a
small fraction of the total that may
apply. This determination is based on
the best available information EPA
currently has concerning the present
status of Tribal resources and existing
Tribal government infrastructures as a
whole. EPA believes that NPDES
program authorizations for Tribes will
be an evolving process and that until the
applications are actually submitted to
the Agency for approval and evaluated
on a case-by-case basis (thus possibly
yielding new information), the best facts
available support a conclusion that no
significant impacts will result from
promulgation of this final rule. EPA
considers the information required by
this rule to be the minimum necessary
to effectively evaluate applications to
treat Indian Tribes as States for the
purpose of the NPDES and State sludge
management programs.

The final rule will not have a
significant impact on a substantial
number of small businesses. Although it
is conceivable that an Indian Tribe
could impose greater requirements upon
a permit applicant than the existing
permitting authority, such situations
will be rare.

The final rule will not have a
significant impact on a substantial
number of small organizations for the
same reasons that the final rule will not
have a significant impact on a
substantial number of small businesses.

Accordingly, EPA certifies that this
final rule will not have a significant
economic impact on a number of small
entities,

List of Subjects
40 CFR Part 122

Administrative practice and
procedure, Air pollution control,
Confidential business information,
Environmental protection, Hazardous
substances, Indian lands, Reporting and
recordkeeping requirements, Waste
treatment and disposal, Water pollution
control, Water supply.

40 CFR Part 123

Administrative practice and
procedure, Confidential business
information, Environmental protection,
Hazardous substances, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Waste treatment and
disposal, Water pollution control, Water

supply.
40 CFR Part 124

Administrative practice and
procedure, Air pollution control,
Environmental protection, Hazardous
substances, Indian lands, Reporting and
recordkeeping requirements, Sewage
disposal, Waste treatment and disposal,
Water pollution control, Water supply.

40 CFR Part 501

Administrative practice and
procedure, Confidential business
information, Environmental protection,
Indian lands, Intergovernmental
relations, Penalties, Reporting and
recordkeeping requirements, Sewage
disposal, Waste treatment and disposal.

Dated: December 10, 1993.

Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

1. The authority citation for part 122
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C.
1251 et seq.

2. Section 122.2 of subpart A is
amended by adding in alphabetical
order, new definitions for “Federal
Indian reservation’ and *‘Indian Tribe"’;
and by revising the definition, “State”
to read as follows:

§122.2 Definitions.

- - L4 - L

Federal Indian reservation means all
land within the limits of any Indian




Federal Register / Vol. 58, No. 244 / Wednesday, December 22, 1993 / Rules and Regulations 67981

reservation under the jurisdiction of the
United States Government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation.

* * - -

Indian Tribe means any Indian Tribe,
band, group, or community recognized
by the Secretary of the Interior and
exercising governmental authority over
a Federal Indian reservation.

* L * * *

State means any of the 50 States, the
District of Columbia, Guam, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the Trust Territory of the Pacific
Islands, or an Indian Tribe as defined in
these regulations which meets the
requirements of § 123.31 of this chapter.

L * * * -

PART 123—STATE PROGRAM
REQUIREMENTS

3. The authority citation for part 123
continues to read as follows:

Authority: Clean Water Act, 33 U.S.C. 1251
et seq.

4?qSection 123.1 of subpart A is
amended by revising paragraphs (b) and
(h), by redesignating (d) as (d)(1), and by
adding a new paragraph (d)(2) to read as
follows:

§123.1 Purpose and scope.
a . - * -

(b) These regulations are promulgated
under the authority of sections 304(i),
101(e), 405, and 518(e) of the CWA, and
implement the requirements of those
sections,

» * - - -

(d)(z)>-= -8

(2) The procedures outlined in the
preceding paragraph (d)(1) of this
section for suspension of permitting
authority and transfer of existing
permits will also apply when EPA
approves an Indian Tribe's application
to operate a State program amr a State
was the authorized permitting authority
under § 123.23(b) for activities within
the scope of the newly approved
program. The authorized State will
retain jurisdiction over its existing
permits as described in paragraph (d)(1)
of this section absent a different
arrangement stated in the Memorandum
of Agreement executed between EPA
and the Tribe.

. L - * L

(b) In many cases, States (other than
Indian Tribes) will lack authority to
regulate activities on Indian lands. This
lack of authority does not impair that
State's ahility to obtain full p
approval in accordance with this part,

i.e., inability of a State to regulate
activities on Indian lands does not
constitute a partial program. EPA will
administer the program on Indian lands
if a State (or Indian Tribe treated as a
State) does not seek or have authority to
regulate activities on Indian lands.

- L L - *

5. Section 123.21 of subpart B is
amended by revising paragraph (a)(1),
by redesignating paragraph (b) as (b){(1),
and by adding a new paragraph (b)(2) to
read as follows:

§123.21 Elements of a program
submission.

a) * % =

(1) A letter from the Governor of the
State (or in the case of an Indian Tribe
eligible for treatment as a State in
accordance with § 123.33(e), the Tribal
authority exercising powers
substantially similar to those of a State
Governor) requesting program approval;
- L L * *

b)) * * *

(2) In the case of an Indian Tribe
eligible for treatment as a State under
§ 123.33(e), EPA shall take into
consideration the contents of the Tribe's
request for treatment as a State
submitted under §123.32, in
determining if the ram submission

required by § 123.21(a) is complete.
- * * = L

6. Section 123.22 of subpart B is
amended by adding a new paragraph (g)
to read as follows:

§123.22 Program description.
L * * " *

() In the case of Indian Tribes eligible
for treatment as a State under
§123.33(e), if a State has been
authorized by EPA to issue permits on
the Federal Indian reservation in
accordance with §123.23(b), a
description of how responsibility for
pending permit applications, existing
permits, and supporting files will be
transferred from the State to the eligible
Indian Tribe. To the maximum extent
practicable, this should include a
Memorandum of Agreement negotiated
between the State and the Indian Tribe
addressing the arrangements for such
transfer.

7. Section 123.23 of subpart B is
amended by revising paragraph (b) to
read as follows:

§123.23 Attorney General's statement.
- - - = L

(b) If a State (which is not an Indian
Tribe) seeks authority over activities on
Indian lands, the statement shall
contain an appropriate analysis of the
State’s authority.

- " - - -

8. Section 123.24 of subpart B is
amended by redesignating paragraph
(b)(1) as (b)(1)(i) and by adding a new
paragraph (b)(1)(ii) to read as follows:

§123.24 Memorandum of Agreement with
the Regional Administrator.

- - - L4 *

(b) * x %

(1)@ * = *

(ii) Where a State has been authorized
by EPA to issue permits in accordance
with § 123.23(b) on the Federal Indian
reservation of the Indian Tribe seeking
program approval, provisions describing
how the transfer of pending permit
applications, permits, and any other
information relevant to the program
operation not already in the possession
of the Indian Tribe (support files for
permit issuance, compliance reports,
etc.) will be accomplished.

9. Section 123.25 of subpart B is
amended by revising paragraph (a)(12)
to read as follows:

§123.25 Requirements for permitting.

(a) * & =

(12) Section 122.41—(Applicable
permit conditions)(Indian Tribes can
satisfy enforcement authority
requirements under § 123.34).
- - - - -

10. Section 123.27 of subpart A is
amended by adding a new paragraph (e)
to read as follows:

§123.27 Requirements for enforcement
authority.
L » - L *

(e) Indian Tribes that cannot satisfy
the criminal enforcement authority
requirements of this section may still
receive program approval if they meet
the requirement for enforcement
authority established under § 123.34.

11. Section 123.31 is added to subpart
B to read as follows:

§123.31 Requirements for treatment of
Indian Tribes as States.

(a) Consistent with section 518(e) of
the CWA, 33 U.S.C. 1377(e), the
Regional Administrator will treat an
Indian Tribe as a State for purposes of
making the Tribe eligible to apply for
NPDES program authority if it meets the
following criteria:

(1) The Indian Tribe is recognized by
the Secretary of the Interior.

(2) The Indian Tribe has a governing
body carrying out substantial
governmental duties and powers.

(3) The functions to be exercised by
the Indian Tribe pertain to the
management and protection of water
resources which are held by an Indian
Tribe, held by the United States in trust
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for the Indians, held by a member of an
Indian Tribe if such property interest is
subject to a trust restriction on
alienation, or otherwise within the
borders of an Indian reservation.

(4) The Indian Tribe is reasonably
expected to be capable, in the Regional
Administrator’s judgment, of carrying
out the functions to be exercised, in a
manner consistent with the terms and
purposes of the Act and applicable
regulations, of an effective NPDES
permit program. This capability may be
demonstrated by the existence of
management and technical skills
necessary to administer an effective
NPDES permit program; by the
existence of institutions to exercise
executive, legislative, and judicial
functions; and by a history of successful
managerial performance of public health
or environmental programs. There must
be sufficient independence of regulated
entities and the agency of the Indian
Tribe which assumes primary
responsibility for establishing and
administering an NPDES program
necessary to assure effective and fair
administration of the program.

(b) An Indian Tribe which the
Regional Administrator determines
meets the criteria described in
paragraph (a) of this section must also
satisfy the State program requirements
described in this part for assumption of
the State program.

12. Sec{)ion 123.32 is added to subpart
B to read as follows:

§123.32 Request by an Indian Tribe fora
determination of eligibility for treatment as
a State.

An Indian Tribe may apply to the
Regional Administrator for a
determination that it qualifies for
treatment as a State pursuant to section
518 of the Act for purposes of seeking
NPDES permit program approval. The
application shall be concise and
describe how the Indian Tribe will meet
each of the requirements of § 123.31.
The application shall include the
following information:

(a) A statement that the Tribe is
recognized by the Secretary of the
Interior;

(b) A descriptive statement
demonstrating that the Tribal governing
body is currently carrying out
substantial governmental duties and
powers over a defined area. This
statement shall:

(1) Describe the form of the Tribal
government;

(2) Describe the types of governmental
functions currently performed by the
Tribal governing body, such as, but not
limited to, the exercise of police powers
affecting (or relating to) the health,

safety, and welfare of the affected
population; taxation; and the exercise of
the power of eminent domain; and

(3) Identify the source of the Tribal
government's authority to carry out the
governmental functions currently being
performed.

(c) A map or legal description of the
area over which the Indian Tribe asserts
authority under section 518(e)(2) of the
Act; a statement by the Tribal Attorney
General (or equivalent official
authorized to represent the Tribe in all
legal matters in court pertaining to the
program for which it seeks approval)
which describes the basis for the Tribe's
assertion (including the nature or
subject matter of the asserted regulatory
authority); a copy of all documents such
as Tribal constitutions, by-laws,
charters, executive orders, codes,
ordinances, and/or resolutions which
support the Tribe's assertion under
section 518(e)(2) of the Act; and a
description of the location of the surface
waters for which the Tribe proposes to
establish an NPDES permit program.

(d) A narrative statement describing
the capability of the Indian Tribe to
administer an effective, environmentally
sound NPDES permit program. The
statement shall include:

(1) A description of the Indian Tribe's
previous management experience
including, but not limited to, the
administration of programs and service
authorized by the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 450 et seq.),
the Indian Mineral Development Act (25
U.S.C. 2101 et seq.), or the Indian
Sanitation Facility Construction
Activity Act (42 U.S.C. 2004a);

(2) A list of existing environmental or
public health programs administered by
the Tribal governing body, and a copy
of related Tribal laws, regulations, and
policies;

(3) A description of the entity (or
entities) whicg exercise the executive,
legislative, and judicial functions of the
Tribal government;

(4) A description of the existing, or
proposed, agency of the Indian Tribe
which will assume primary
responsibility for establishing and
administering an NPDES permit
program (including a description of the
relationship between the existing or
proposed agency and its regulated
entities);

(5) A description of the technical and
administrative abilities of the staff to
administer and manage an effective,
environmentally sound NPDES permit
program or a plan which proposes how
the Tribe will acquire additional
administrative and technical expertise.
The plan must address how the Tribe

will obtain the funds to acquire the
administrative and technical expertise.

(e) The Regional Administrator may,
at his or her discretion, request further
documentation necessary to support a
Tribal request for treatment as a State.

(f) If the Administrator or his or her
delegatee has previously determined
that a Tribe has met the requirements
for “treatment as a State” for other
programs authorized under the Safe
Drinking Water Act or the Clean Water
Act, then the Tribe need only provide
that additional information unique to
the NPDES program which is requested
by the Regional Administrator.

13. Section 123.33 is added to subpart
B to read as follows:

§123.33 Procedures for processing an
Indlan Tribe's application for treatment as a
State.

(a) The Regional Administrator shall
process an application of an Indian
Tribe for treatment as a State submitted
pursuant to § 123.32 in a timely manner.
He shall promptly notify the Indian
Tribe of receipt of the application.

(b) Within 30 days after receipt of the
Indian Tribe's complete application for
treatment as a State, the Regional
Administrator shall notify all
appropriate governmental entities.
Notice shall include information on the
substance of and bases for the Tribe's
assertions that it meets the requirements
of § 123.31(a)(3). ;

(c) Each governmental entity so
notified by the Regional Administrator
shall have 30 days to comment upon the
Tribe's assertion of jurisdiction.
Comments by governmental entities
shall be limited to the Tribe's assertion
under § 123.31(a)(3).

(d) If a Tribe's assertion under
§ 123.31(a)(3) is subject to a competing
or conflicting claim, the Regional
Administrator, after consultation with
the Secretary of the Interior, or his
designes, and in consideration of other
comments received, shall determine
whether the Tribe has adequately
demonstrated that it meets the
requirements of § 123.31(a)(3).

(e) If the Regional Administrator

determines that a Tribe meets the
requirements of § 123.31, the Indian
Tribe is then eligible to be treated as a
State for purposes of applying for
assumption of the NPDES permit
program.
(f) The Regional Administrator shall
follow the procedures described in 40
CFR part 123, subpart D in processing
a Tribe’s request to assume the NPDES
program.

14. Section 123.34 is added to subpart
B to read as follows:
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§123.34 Provisions for Tribal criminal
enforcement authority.

To the extent that an Indian Tribe is
precluded from asserting criminal
enforcement authority as required under
§123.27, the Federal Government will
exercise primary criminal enforcement
responsibility. The Tribe, with the EPA
Region, shall develop a procedure by
which the Tribal agency will refer
potential criminal violations to the
Regional Administrator, as agreed to by
the parties, in an appropriate and timely
manner. This procedure shall
encompass all circumstances in which
the Tribe is incapable of exercising the
enforcement requirements of § 123.27.
This agreement shall be incorporated
into a joint or separate Memorandum of
Agreement with the EPA Region, as
appropriate.

15. Section 123.62 of subpart D is
amended by adding a sentence to the
end of paragraph (a) to read as follows:

§123.62 Procedures for revision of State
programs.

L * * * -

(a) * * * Grounds for program
revision include cases where a State’s
existing approved program includes
authority to issue NPDES permits for
activities on a Federal Indian
reservation and an Indian Tribe has
* subsequently been approved for
assumption of the NPDES program
under 40 CFR part 123 extending to
those lands.

. * * - -

PART 124—PROCEDURES FOR
DECISIONMAKING

16. The authority citation for part 124
is revised to read as follows:

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. 6901 et seq.; Safe
Drinking Water Act, 42 U.S.C. 300(f) et seq.:
Clean Water Act, 33 U.S.C. 1251 et seq.;
Clean Air Act, 42 U.S.C. 7401 et seq.

17. Section 124.2 of subpart A is
amended by adding in alphabetical
order a definition for *‘Federal Indian
reservation’ and by revising the
definition for “Indian Tribe” to read as
follows:

§124.2 Definitions.

. * - - -

Federal Indian reservation (in the case
of NPDES) means all land within the
limits of any Indian reservation under
the jurisdiction of the United States
Government, notwithstanding the
issuance of any patent, and including
rights-of-way running through the
reservation.

Indian Tribe means (in the case of
UIC) any Indian Tribe having a federally
recognized governing body carrying out
substantial governmental duties and
powers over a defined area. For the
NPDES program, the term “Indian
Tribe means any Indian Tribe, band,
group, or community recognized by the
Secretary of the Interior and exercising
governmental authority over a Federal
Indian reservation.

L] * " » *

18. Section 124.51 of subpart D is
amended by adding a new paragraph (c)
to read as follows:

§124.51 Purpose and scope.
* * * - *

(c) As stated in 40 CFR 131.4, an
Indian Tribe that is qualified for
treatment as a State for purposes of the
Water Quality Standards program is
likewise qualified for treatment as a
State for purposes of State certification
of water quality standards pursuant to
section 401(a)(1) of the Act and subpart
D of this part.

* L * *

PART 501—STATE SLUDGE
MANAGEMENT PROGRAM
REGULATIONS

19. The authority citation for part 501
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C.
1251 et seq.

20. Section 501.1 of subpart A is
amended by revising paragraph (c)(5),
by redesignating paragraph (f) as ()(1),
and by adding paragraph (f)(2) to read
as follows:

§501.1 Purpose and scope.
- - - - -

(C) L

(5) The authority to abate violations of
the State sludge program, including
civil and criminal penalties and other
ways and means of enforcement, Indian
Tribes can satisfy criminal enforcement
authority requirements under § 501.25.

L =~ * - -

(D)%%, 8

(2) The procedures outlined in the
preceding paragraph (f)(1) of this section -
for the suspension of permitting
authority and transfer of existing
permits will also apply when EPA
approves an Indian Tribe’s application
to operate a State sludge management
program and a State was the authorized
permitting authority under § 501.13 for
sludge management activities within the
scope of the newly approved program.
The authorized State will retain
jurisdiction over its existing permits as
described in paragraph (f)(1) of this

section absent a different arrangement
stated in the Memorandum of
Agreement executed between EPA and
the Tribe.

- * " * *

21. Section 501.2 of subpart A is
amended by adding in alphabetical
order definitions for “Federal Indian
reservation” and “Indian Tribe”, and by
revising the definition for “State’ to
read as follows:

§501.2 Definitions.

* * * L

Federal Indian reservation means all
land within the limits of any Indian
reservation under the jurisdiction of the
United States Government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation.

- ~ - * *

Indian Tribe means any Indian Tribe,
band, group, or community recognized
by the Secretary of the Interior and
exercising governmental authority over
a Federal Indian reservation.

State means a State, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam,
American Samoa, the Trust Territory of:
the Pacific Islands, and the
Commonwealth of the Northern Mariana
Islands, and an Indian Tribe as defined
in these regulations which meets the
requirements of § 501.22.

22. Section 501.11 of subpart B is
amended by revising paragraph (a)(1),
by redesignating paragraph (b) as (b)(1),
and by adding a new paragraph (b)(2) to
read as follows:

§501.11 Elements of a sludge
management program submission.

(a) L

(1) A letter from the Governor of the
State (or in the case of an Indian Tribe
eligible for treatment as a State in
accordance with § 501.24(e), the Tribal
authority exercising powers
substantially similar to those of a State
Governor) requesting program approval;
- * - " -

(b)a)* * *

(2) In the case of an Indian Tribe
eligible for treatment as a State under
§ 501.24(e), EPA shall take into
consideration the contents of the Tribe's
request for treatment as a State
submitted under § 501.22, in
determining if the program submission
required by § 501.11(a) is complete,

23. Section 501.12 of subpart B is
amended by adding a new paragraph (g)
to read as follows:
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§501.12 Program descrip

(g) In the case of Indian Tribes eligible
for treatment as a State under
§501.24(e), if a State has been
authorized by EPA to issue permits on
the Federal Indian reservation in
accordance with § 501.13, a description
of how responsibility for pending
permit applications, existing permits,
and supporting files will be transferred
from the State to the eligible Indian
Tribe. To the maximum extent
practicable, this should include a
Memorandum of Agreement negotiated
between the State and the Indian Tribe
addressing the arrangements for such
transfer.

24. Section 501.13 of subpart B is
amended by revising the last sentence of
the paragraph to read as follows:

§501.13 Attorney General's statement.

* * *If a State (which is not an
Indian Tribe) seeks to carry out the
program on Indian lands, the statement
shall include an appropriate opinion
and analysis of the State’s legal
authority.

25. Section 501.14 of subpart B is
amended by redesignating paragraph
(b)(1) as (b)(1)(i) and by adding
paragraph (b)(1)(ii) to read as follows:

§501.14 Memorandum of Agreement with
the Regional Administrator.

- - - * -

(b) * & *

(09771 gt

(ii) Where a State has been authorized
by EPA to issue permits in accordance
with § 501.13 on the Federal Indian
reservation of the Indian Tribe seeking
program approval, provisions describing
how the transfer of pending permit
applications, permits, and any other
information relevant to the program
operation not already in the possession
of the Indian Tribe (support files for -
permit issuance, compliance reports,
etc.) will be accomplished.

- - - L3 -
26. Section 501.15 of subpart B is

amended by adding new paragraph
(b)(15) to read as follows:

§501.15 Requirements for permitting.

* - - »

[b) ® ® ‘®

(15) Indian Tribes can satisfy the
criminal enforcement authority
requirements of this section under
§501.25.

27. Section 501.17 of subpart B is
amended by adding a new paragraph (e)
to read as follows:

§501.17 Requirements for enforcement

authority.
- L - - -

(e) Indian Tribes that cannot satisfy
the criminal enforcement authority
requirements of this section may still be
approved under this part if they meet
the requirements established in
§501.25.

28. Section 501.22 is added to subpart
B to read as follows:

§501.22 Requirements for treatment of
Indian Tribes as States.

(a) Consistent with section 518(e) of
the CWA, 33 U.S.C. 1377(e), the
Regional Administrator will treat an
Indian Tribe as a State for purposes of
making the Tribe eligible to apply for

sludge management program authority if

it meets the following criteria:

(1) The Indian Tribe is recognized by
the Secretary of the Interior.

(2) The Indian Tribe has a governing
body carrying out substantial
governmental duties and powers.

(3) The functions to be exercised by
the Indian Tribe pertain to the
management and protection of water
resources which are held by an Indian
Tribe, held by the United States in trust
for the Indians, held by a member of an
Indian Tribe if such property interest is
subject to a trust restriction on
alienation, or otherwise within the
borders of an Indian reservation.

{4) The Indian Tribe is reasonably
expected to be capable, in the Regional
Administrator’s judgment, of carrying
out the functions to be exercised, in a
manner consistent with the terms and
purposes of the Act and applicable
regulations, of an effective sludge
management program. This capability

may be demonstrated by the existence of

management and technical skills
necessary to administer an effective
sludge management program; by the
existence of institutions to exercise
executive, legislative, and judicial
functions; and by a history of successful

managerial performance of public health

or environmental programs. There must
be sufficient independence of the
regulated entities and the agency of the
Indian Tribe which will assume primary
respensibility for establishing and
administering a sludge management
program necessary to assure effective
and fair administration of the program.

(b) An Indian Tribe which the
Regional Administrator determines
meets the criteria described in
paragraph (a) of this section must also
satisfy the State program requirements
described in this part for assumption of
the State p y

29. Section 501.23 is added to subpart
B to read as follows:

§501.23 Request by an Iindian Tribe for a
determination of eligibility for treatment as
a State.

An Indian Tribe may apply to the
Regional Administrator for a
determination that it qualifies for
treatment as a State pursuant to section
518 of the Act for purposes of seeking
sludge management program approval.
The application shall be concise and
describe how the Indian Tribe will meet
each of the requirements of § 501.22.
The application shall include the
following information:

(a) A statement that the Tribe is
recognized by the Secretary of the
Interior;

(b) A descriptive statement
demonstrating that the Tribal governing
body is currently carrying out
substantial governmental duties and
powers over a defined area. This
statement shall:

(1) Describe the form of the Tribal
government;

(2) Describe the types of governmental
functions currently performed by the
Tribal governing body, such as, but not
limited to, the exercise of police powers
affecting (or relating to) the health,
safety, and welfare of the affected
population; taxation; and the exercise of
the power of eminent domain; and

(3) Identify the source of the Tribal
government’s authority to carry out the
governmental functions currently being
performed.

(c) A map or legal description of the
area over which the Indian Tribe asserts
authority under section 518(e)(2) of the
Act; a statement by the Tribal Attorney
General (or equivalent official
authorized to represent the Tribe in all
legal matters in court pertaining to the
program for which it seeks approval)
which describes the basis for the Tribe's
assertion (including the nature or
subject matter of the asserted regulatory
authority); a copy of all documents such
as Tribal constitutions, by-laws,
charters, executive orders, codes,
ordinances, and/or resolutions which
support the Tribe’s assertion under
section 518(e)(2) of the Act.

(d) A narrative statement describing
the capability of the Indian Tribe to
administer an effective, environmentally
sound sludge management program. The
statement shall include:

(1) A description of the Indian Tribe's
previous management experience
including, but not limited to, the
administration of programs and service
authorized by the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 450 et seq.),
the Indian Mineral Development Act (25
U.S.C. 2101 et seq.), or the Indian
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Sanitation Facility Construction
Activity Act (42 U.S.C. 2004a);

(2) A list of existing environmental or
public health programs administered by
the Tribal governing body, and a copy
of related Tribal laws, regulations, and
policies;

(3) A description of the entity (or
entities) which exercise the executive,
legislative, and judicial functions of the
Tribal government;

(4) A description of the existing, or
proposed, agency of the Indian Tribe
which will assume primary
responsibility for establishing and
administering a sludge management
program (including a description of the
relationship between the existing or
proposed agency and its regulated
entities);

(5) A description of the technical and
administrative abilities of the staff to
administer and manage an effective,
environmentally sound sludge
management program or a plan which
proposes how the Tribe will acquire
additional administrative and technical
expertise. The plan must address how
the Tribe will obtain the funds to
acquire the administrative and technical
expertise.

e) The Regional Administrator may,
at his discretion, request further
documentation necessary to support a
Tribal request for treatment as a State,

(f) If the Administrator or his
delegatee has previously determined
that a Tribe has met the requirements
for ““treatment as a State” for other
programs authorized under the Safe
Drinking Water Act or the Clean Water
Act, then the Tribe need only provide

that additional information unique to
the sludge management program which
is requested by the Regional
Administrator.

30. Section 501.24 is added to subpart
B to read as follows:

§501.24 Procedures for processing an
Indian Tribe’s application for treatment as a
State.

(a) The Regional Administrator shall
process an application of an Indian
Tribe for treatment as a State submitted
pursuant to § 501.23 in a timely manner.
He shall promptly notify the Indian
Tribe of receipt of the application.

(b) Within 30 days after receipt of the
Indian Tribe's complete application for
treatment as a State, the Regional
Administrator shall notify all
appropriate governmental entities.
Notice shall include information on the
substance and bases of the Tribe's
assertions that it meets the requirements
of § 501.22(a)(3).

(c) Each governmental entity so
notified by the Regional Administrator
shall have 30 days to comment upon the
Tribe’s assertion of jurisdiction.
Comments by governmental entities
shall be limited to the Tribe's assertion
under § 501.22(a)(3).

(d) If a Tribe's assertion under
§501.22(a)(3) is subject to a competing
or conflicting claim, the Regional
Administrator, after consultation with
the Secretary of the Interior, or his
designee, and in consideration of other
comments received, shall determine
whether the Tribe has adequately
demonstrated that it meets the
requirements of § 501.22(a)(3).

(e) If the Regional Administrator
determines that a Tribe meets the
requirements of § 501.22, the Indian
Tribe is then eligible to be treated as a
State for purposes of applying for
assumption of the sludge management
program.

(f) The Regional Administrator shall
follow the procedures described in
subpart C of this part in processing a
Tribe’s request to assume the sludge
management program.

31. Section 501.25 is added to subpart
B to read as follows:

§501.25 Provisions for Tribal criminal
enforcement authority.

To the extent that an Indian Tribe is
precluded from asserting criminal
enforcement authority as required under
§§501.1(c)(5) and 501.17, the Federal
Government will exercise primary
criminal enforcement responsibility.
The Tribe, with the EPA Region, shall
develop a procedure by which the
Tribal agency will refer potential
criminal violations to the Regional
Administrator, as agreed to by the
parties, in an appropriate and timely
manner. This procedure shall
encompass all circumstances in which
the Tribe is incapable of exercising the
enforcement requirements of
§ §501.1(c)(5) and 501.17. This
agreement shall be incorporated into a
joint or separate Memorandum of
Agreement with the EPA Region, as
appropriate.

IFR Doc. 93-30967 Filed 12-21-93; 8:45 am)
BILLING CODE 6560-50-F
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DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 155

[CGD 80-068]

RIN 2115-AD66

Discharge Removal Equipment for
Vessels Carrying Oil

AGENCY: Coast Guard, DOT.
ACTION: Interim final rule.

SUMMARY: The Coast Guard is issuing
regulations that require vessels carrying
oil in bulk as cargo to carry discharge
removal equipment, install spill
prevention coamings, and install
emergency towing arrangements. The
Coast Guard also is requiring vessels to
have a prearranged capability to
calculate damage stability in the event
of a casualty. Regulations requiring
removal equipment are mandated by the
Oil Pollution Act of 1990 (OPA 90). The
purpose of the regulations is to reduce
the risk of oil spills, improve vessel oil
spill response capabilities, and
minimize the impact of oil spills on the
environment. The Coast Guard is
issuing an interim final rule in order to
solicit further public comment and
information on emerging technologies
that prevent, contain, or remove
discharges of oil from vessels into the
marine environment.

DATES: This rule is effective on January
21, 1994. The Director of the Federal
Register approves as of January 21, 1994
pugllication the incorporation by
reference of certain publications listed
in the regulations. Comments on the
interim final rule must be received on
or before February 22, 1994.

ADDRESSES: Comments may be mailed to
the Executive Secretary, Marine Safety
Council (G-LRA/3406) (CGD 90-068),
U.S. Coast Guard Headquarters, 2100
Second Street SW., Washington, DC
20593-0001, or may be delivered to
room 3406 at the same address between
8 a.m. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (202) 267-1477.
The Executive Secretary maintains the
public docket for this rulemaking.
Comments will become part of the
docket and will be available for
inspection and copying at room 3406,
U.S. Coast Guard Headquarters.
FOR FURTHER INFORMATION CONTACT;
Frank Wood, Project Manager, Office of
Marine Environmental Protection (G-
MEP), (202) 267-6414.

SUPPLEMENTARY INFORMATION:
Request for Comments

Because considerable interest has
been expressed in emerging
technologies for preventing and
removing discharges of oil into the
environment, the Coast Guard is
soliciting further comment and
information from the public on booms,
skimmers, temporary storage devices, or
other major oil spill prevention and
response equipment designed to be
carried on board. Comments should
address the appropriateness of the
equipment, the technological and
economic feasibility of requiring the
equipment, and the compatibility of the
equipment with safe vessel operation.
Some comments on the notice of
proposed rulemaking (NPRM) stated
that recent technological developments
have made the carriage of booms and
skimmers more feasible than when the
rulemaking process began. The
comments noted that an intent of OPA
90 was to encourage the development of
new response technologies and that
final regulations should be issued
without further consideration of this
new technology. To this end, persons
interested in demonstrating such
equipment and technologies for
preventing or removing oil spills should
contact the project manager for this
rulemaking.

Persons submitting comments should
include their names and addresses,
identify this rulemaking (80-068) and
the specific section of the rulemaking to
which each comment applies, and give
the reason for each comment. The Coast
Guard requests that all comments and
attachments be submitted in an
unbound format suitable for copying
and electronic filing. If not practical, a
second copy of any bound materials is
requested. Persons waiting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.

Drafting Information

The principal persons involved in
drafting this document are Frank Wood,
Project Manager, G-MEP, and Joan
Tilghman, Project Counsel, OPA 90
Staff.

Background and Purpose

Section 4202(a)(6) of OPA 90 (P.L.
101-380, August 18, 1990) amended
section 311(j) of the Federal Water
Pollution Act (FWPCA) (33 U.S.C.
1321(j)) by, among other things, adding
a new paragraph (6) to require vessels
that are operating on the navigable
waters of the U.S. and that are carrying
oil or a hazardous substance in bulk as

cargo to carry appropriate discharge
removal equipment on board. OPA 90
explicitly states that this equipment
must employ the best technology
economically feasible and be compatible
with the safe operation of the vessel.

Section 311(a)(8) of the FWPCA
defines the term “remove or removal” as
the containment and removal of oil or
hazardous substances from the water
and shorelines or the taking of such
other actions as may be necessary to
minimize or mitigate damage to the
public health or welfare. For purposes
of the regulations, removal equipment
includes salvage equipment, lightering
equipment, towing arrangements,
sorbents, and other equipment, such as
booms and skimmers, that may be used
to minimize or mitigate environmental
damage from oil spills.

The regulations issued under section
311(j)(6) for equipment carriage apply to
all vessels carrying oil in bulk as cargo
or cargo residue that are certificated as
tank vessels under 46 CFR chapter I,
subchapter D; all other certificated
vessels that are permitted to carry
limited quantities of oil, as defined in
section 311(a)(1) of the FWPCA; and
uninspected vessels, including foreign
flag vessels, that carry oil in bulk as
cargo or cargo residue. “0il" includes,
but is not limited to, petroleum, fuel oil,
sludge, oil refuse, and oil mixed with
waste other than dredge spoils.

On November 4, 1992, Congress
passed the Coast Guard Authorization
Act of 1992 (the Act) (Pub. L. 102-587).
Section 5209(b) of the Act states that the
following vessels are not tank vessels for
the purposes of any law:

(1) An offshore supply vessel.

(2) A fishing or ﬁsg tender vessel of
not more than 750 gross tons that
transfers oil, without charge, to a fishing
vessel owned by the same person.

The result of the Act is that the
covered vessels are not subject to the
discharge removal requirements
applicable to tank vessels. However, the
vessels covered by the Act are still
subject to the requirements in § 155.220,
“Discharge removal equipment for
vessels carrying oil as secondary cargo.”

Regulatory History

The Coast Guard published an
advance notice of proposed rulemaking
(ANPRM) on August 30, 1991, and held
a public workshop on November 14,
1991, to address issues related to vessel
response plans and on-board carriage of
discharge removal equipment. Because
the OPA 90 requirements for vessels to
carry discharge removal equipment for
oil spills are related to the requirements
for vessels to have response plans (58
FR 7376, February 5, 1993), the Coast
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Guard considered both statutory
provisions concurrently. In January
1992, the Coast Guard convened the Oil
Spill Response Plan Negotiated
Rulemaking Committee (the
Committee), comprised of 26 members
from the marine, oil, and transportation
industries; State and Federal
governments; environmental
organizations; and other public
associations. The Committee discussed
issues concerning both vessel response
plans and the carriage of discharge
removal equipment.

The Coast Guard considered all
comments to the ANPRM and included
the Committee recommendations in
developing the NPRM on Discharge
Removal Equipment for Vessels
Carrying Oil (57 FR 44912, September
29, 1992). The Coast Guard is limiting
this rulemaking to requirements for
vessels carrying oil in bulk as cargo.
Regulations requiring carriage of
discharge removal equipment for vessels
that carry hazardous substances in bulk
as cargo will be developed in a separate
rulemaking.

Discussion of Comments and Changes

The Coast Guard received 107
comments on the NPRM. Seven
additional letters arrived after the close
of the comment period and were
considered in drafting the interim final
rule.

Twenty-five comments requested a
public hearing on the subject of
requiring tank vessels to warehouse
booms and skimmers on board. The
Coast Guard has determined that
delaying publication of the interim final
rule to hold further public hearings is
not in the public’s interest. The Coast
Guard is soliciting further comment on
the rule. If it appears that a public
hearing will help the Coast Guard reach
a decision on the final rule, a public
hearinﬁ will be held.

One letter discussed the designation
or certification of dedicated and dual-
purpose oil spill response vessels and
their inclusion in response plans. The
comment relates to a separate
rulemaking and has been forwarded for
inclusion in the appropriate docket.
Definitions

In the NPRM, the Coast Guard
separated vessels that carry oil as
primary cargo into four categories:
tankers, offshore tank barges, coastal
tank barges, and inland tank barges. One
comment indicated that the
requirements for coastal and offshore
tank barges are duplicative. The Coast
Guard agrees and is combining coastal
tank barges and offshore tank barges
into ona category, *offshore oil barge,"*

to simplify the regulations and
eliminate confusion on this issue.

The regulations define an offshore oil
barge as any tank barge, carrying oil in
bulk as cargo, that is certificated by the
Coast Guard under 46 CFR chapter I,
subchapter D, for navigation in waters
outside the “Boundary Lines,"” as
defined in 46 CFR part 7, in any ocean
or the Gulf of Mexico; any tank barge in
Great Lakes service; or any foreign flag
tank barge. This definition includes
integrated tug-barges (ITBs) that are
designed for dual-mode navigation.

The Coast Guard has revised the
definition of an inland tank barge in
§ 155.200. The term “inland tank barge"
has been changed to “inland oil barge”
and now includes any tank barge
certificated under 48 CFR chapter I,
subchapter D, for river or canal service,
The Coast Guard has also changed the
term “tanker” to “oil tanker,” and the
definition now includes self-propelled
vessels carrying oil in bulk as cargo,
including ITBs designed for push-mode
operation. The following preamble
discussion refers to the new terms.

Discharge Removal Equipment for On-
Deck Spills

In the NPRM, §§ 155.205, 155.210,
155.215, and 155.220 require oil
tankers, oil barges, and vessels carrying
oil as a secondary cargo to carry
appropriate equipment and supplies for
the containment and removal of on-deck
oil cargo spills. To provide the regulated
community with adequate time to
prepare for compliance, under the IFR,
these sections will become effective 180
days after the date of publication of the
IFR in the Federal Register.

Several comments requested a
definition of the phrase “on-deck spill.”
An on-deck spill is a discharge of oil on
the deck of a vessel during loading,
unloading, transfer, or other shipboard
operation. An on-deck spill could result
from a leaking fitting, an overfill, a bad
connection, or similar operational
mishap. This phrase is used to
differentiate operational discharges from
discharges caused by collision or
grounding in which the hull is
punctured and a tank ruptures, resulting
in an uncontrolled discharge of oil into
the marine environment.

The Coast Guard received 53
comments on the proposed
requirements for vessels to carry
sufficient discharge removal equipment
to remove on-deck spills and prevent a
discharge of oil into the water. Thirty-
five of these comments stated that the

roposed requirements were redundant
use the tanker industry is already
substantially in compliance with the
requirements. The Coast Guard

recognizes that the majority of reported
tank vessel spills are relatively small
and occur mostly during routine
operations. However, the purpose of the
rule is to ensure that oil tankers and
offshore oil barges carry a sufficient
amount of equipment to contain and
remove an appropriate volume of oil.
The fact that many oil tankers already
may be in compliance indicates that the
requirements are appropriate, that all
tank vessels should comply with the
rule, and that the cost to comply should
be minimal. The Coast Guard has
retained the requirements for vessels to
carry the levels of discharge removal
equipment as proposed.

The Coast Guard proposed in
§§155.205, 155.210, 155.215, and
155.220 that equipment required for on-
board carriage by oil tankers and
offshore oil barges must be non-sparking
to be safe for use in a volatile
atmosphere. One comment suggested
that the term “non-sparking” is
overused and meaningless and
suggested a definition of non-sparking
to specify that hand tools and other
equipment must not be a source of
ignition in a volatile atmosphere. The
comment suggested that the Coast Guard
should require that hand tools, such as
shovels and scoops, be manufactured of
resin or other non-ferrous, composite
material.

The Coast Guard has determined not
to add a regulatory definition of non-
sparking because the term reflects
common maritime practice. For the
purposes of this rulemaking, the Coast
Cuard considers non-sparking material
to mean non-ferrous metals (such as
brass or aluminum), plastics, resins, or
other composite materials. Portable
Eumps that are non-sparking could be

ydraulically or pneumatically
powered, or otherwise made
intrinsically safe, to prevent an ignition
hazard.

The Coast Guard proposed in
§§155.205 and 155.210 that pumping
equipment for removing on-deck spills
be on deck, rigged, and ready for
immediate use on the vessel during
transfer operations. Several comments
suggested that the Coast Guard
reconsider the proposed requirement
that portable pumps be rigged. One
comment stated that coamings are the
first line of defense in the event of an
on-deck spill and explained that before
the pump can be used, oil must first be
collected in a sufficient quantity. The
comment also stated that stanching the
discharge is the first priority and that
there is adequate time to rig a pump,
without risking loss of oil over the side,
when the discharge is stanched.
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Several other comments stated that
transporting and maneuvering a pump
already rigged with hoses is awkward
and potentially unsafe. One comment
also noted that a rigged pump may be
less useful or accessible than an
unrigged pump that is readily available.
Other comments noted that the rigged
pump would have to be repositioned
lreqluemly because of changes in vessel
heel and trim that occur during normal
loading and unloading operations. The
Coast Guard agrees with these
comments and has changed the rule to
require only that portable pumps be
readily available for use.

The rule requires in §§ 155.205,
155.210, 155.215, and 155.220 that
containers, scoops, buckets, and shovels
be readily available to aid the crew in
removing and containing the waste from
an on-deck spill. In §§ 155.205 and
155.210, oil tankers and offshore oil
barges also are required to carry a
minimum of one non-sparking portable
pump with hoses. Three comments
asked that the Coast Guard require
specific, standard quantities of sorbents
and hand tools and specific sizes and
capacities of portable pumps to ensure
that all vessels meet the same standards
and that the rules are clear and
consistently applied. In response to
these comments, the Coast Guard has
revised the rule to require vessel owners
or operators to have at least one non-
sparking, portable pump, with hoses,
capable of transferring, within one-half
hour, the number of barrels of oil
specified for each vessel ‘

pﬁe Coast Guard has dgg;nined not
to require carriage of specified
quantities of sorbents and hand tools
because vessel owners or operators are
best able to determine the quantity and
location of necessary removal
equipment. The interim final rule
continues to require vessel owners or
operators to have sufficient quantities of
hand tools, sorbents, and other items to
contain and remove the specified
amount of oil end residue. Owners or
operators also must be able to
demonstrate compliance with the
requirements upon random inspection
by the Coast Guard.

One comment stated that the rule
should apply equally to offshore oil
barges ancf inland oil barges. The
proposed requirements for inland oil
barges differed from those for oil tankers
and oil barges that navigate in coastwise
and ocean service because inland oil

are constructed differently.
Inland oil barges have little or no secure
stowage capacity for carried equipment
and are typically unmanned. Therefore,
for inland oil barges, the interim final
rule continues to provide that the

equipment for containing and removing
on-deck spills must be immediately
available during cargo transfer
operations, but does not require the
equipment to be carried on board at
other times. The regulations also permit
the owner or operator of inland oil
barges to rely on equipment available at
the transfer facility receiving from or
discharging to the barge, provided the
barge owner or operator has prearranged
the use of equipment for vessel spills by
contract or other means approved by the
Coast Guard. -

Deck Edge Coamings for On-Deck Spills

Nine comments addressed the
proposed requirements for coamings in
§ 155.310. Most of the comments
supported the proposed requirements.
One comment expressed serious
concerns about safety, stating that the
coamings would collect water in rough
seas or heavy rains and diminish the
vessel’s stability by adding topside
weight, with a free surface, above the
vessel's center of gravity. The Coast
Guard does not believe that the
requirements to install peripheral
coamings endanger ocean and coastwise
vessels from topside weight. Drainage
through drains and scuppers can be
provided; however, there must be a
mechanical means of closing each
scupper and drain.

comment suggested that the
rule allow peripheral coamings to be
installed within two to three feet of the
deck-edge, as is common practice, and
not require installation exactly at the
deck edge. The Coast Guard concurs and
has eliminated the term “deck edge”’
from paragraph (c) of § 155.310.

One comment raised specific
concerns about the difficulties and
hazards of having a coaming on deck
when operating for prolonged periods in
freezing weather. The Coast Guard
recognizes the special difficulties and
hazards posed by the buildup of ice
through prolonged periods of operation
in freezing weather and will consider
requests for exemption from these
requirements in accordance with the
provisions of 33 CFR 155.130. Section
33 CFR 155.130 sets out the authority
and process for exempting tank vessels
from any of the requirements under part
155 of title 33 of the Code of Federal
Regulations. With the exceptions noted,
the Coast Guard has retained the
requirements for peripheral coamings as

O s
A One comment stated that the
proposed rule amends an existing rule
that applies to vessels carrying
hazardous materials as well as oil. The
comment stated that the Coast Guard

inadvertently proposed to require

peripheral coamings on the main deck
of a liquefied natural gas (LNG) carrier,
LNG is not defined as oil ora hazardous
material. Nothing in this rulemaking
applies to or affects the regulatory status
of vessels that carry LNG cargoes.

On-Water Containment and Removal
Equipment

The Coast Guard received 72
comments on the issue of requiring the
carriage of booms and skimmers on
board tank vessels to facilitate the
containment and removal of oil from the
water and shorelines. The majority of
the comments received on this issue
were in favor of carrying this equipment
aboard tank vessels. Almost two-thirds
of these comments favoring equipment
carriage were copies of one of three
separate form letters. The letters were
signed by different individuals, many of
whom were small manufacturers or
distributors of pollution response
equipment. The majority of the
comments stated that they believe
Congress intended OPA 90 to require
booms and skimmers aboard these
vessels, and argued that they are
economically feasible because the
apparent cost to benefit ratio justifies
carrying booms and skimmers.
However, none of these comments
supplied data to calculate costs and
benefits or identified citations in the
Conference Report for OPA 90
supporting their conclusions on
Congressional intent.

Most of the comments that opposed
requirements to carry equipment on
board tank vessels strongly supported
the conclusions reached by the
Committee and adopted by the Coast
Guard in the NPRM.

In OPA 90, Congress directed the
Coast Guard to require the carriage of (1)
appropriate removal equipment that, (2)
employs the best technology
economically feasible, and (3) that is
compatible with the safe operation of
the vessel. The Coast Guard has
interpreted this requirement to be
conditional and conjunctive in that an:
required equipment must meet all three
tests.

The majority of the participants in
both the public workshop and the
negotiated rulemaking process, and the
majority of comments on the ANPRM
and NPRM, stated that the Coast Guard
should not compromise safety by
requiring crew deployment from the
vessel to operate booms and skimmers
for recovery of oil discharged into the
marine environment. This is also the
Coast Guard’s conclusion.

Many comments argued that in any
major discharge caused by fire,
explosion, collision, or grounding, the
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crew's primary responsibility is the
safety of the vessel and crew and
containment of the cargo. These
comments stated that requiring crew
members to deploy from the vessel with
equipment suitable for carriage aboard
ship in anything but a benign
environment would jeopardize the
safety of the crew and the vessel.

Many of the comments supporting the
warehoifSing of booms and skimmers on
board tank vessels indicated that an
advantage of carrying response
equipment on board the vessel for
deployment and use by others is that the
equipment would be readily available in
the event of a discharge, without
transportation delays and without
compromising the safety of vessel crew
members. L

Seventeen of the comments that
advocated warehousing specifically
recommended that the Coast Guard
require remote control technology to
facilitate deploying the equipment with
minimal involvement by the crew. At
least one manufacturer has developed a
system which includes self-inflating
hoom, a remotely controlled vessel to
tow the boom into place, and an
anchoring system which can be
remotely activated. Other manufacturers
have developed or adapted technology
to contain and remove oil from the
water without deploying crew members
from the vessel.

OPA 90 requires the carriage of
discharge removal equipment that is
appropriate, represents the best
technology economically feasible, and is
compatible with the safe operation of
the vessel. The Coast Guard has
considered the comments and finds that
information available to date does not
support a regulatory requirement for
vessels to carry booms, skimmers,
vessels, temporary storage devices, and
other oil spill response equipment.

Given the development of emerging
technology that has occurred since the
regulatory process began and the
controversial nature of the issues related
to the carriage of booms and skimmers
on board tank vessels, the Coast Guard
is soliciting further public comment on
these issues. The Coast Guard will
consider this information in deciding
whether to promulgate a final rule
requiring vessels to carry booms and
skimmers.

Persons who have developed oil spill
prevention or response equipment or
technology for carriage aboard tank
vessels are invited to prepare and
submit a proposal and a draft protocol
for a test or demonstration of the
vquipment or technology for evaluation
by the Coast Guard. The test or
demonstration proposal should address

the following: the appropriateness of the
equipment for its intended use, the
technological feasibility of the
equipment and any advantages or
disadvantages that could affect its
deployment and operation from a tank
vessel, and the equipment’s
compatibility with the safety of the crew
and the safe operation of any vessel that
carries it on board. The proposal also
should address how the equipment or
technology will be used to prevent spills
or remove the various grades of oil cargo
identified in 33 CFR 155.1050, within
the range of environmental conditions
for which the equipment or technology
is designed to operate. The proposal
should address the application and use
of the equipment in the event of a vessel
casualty.

The Coast Guard will evaluate each
proposal against test standards
developed by consensus organizations,
such as the American Society for
Testing and Materials (ASTM), and
against the requirements of OPA 90. The
Coast Guard may suggest amendments
to each test proposal in order to evaluate
more fairly the equipment or technclogy
in accordance with established
consensus standards or statutory or
regulatory requirements. Persons
submitting proposals for tests or
demonstrations should understand that
the primary measure of the
technological and economic feasibility
of any equipment or technology
designed for oil spill response, whether
carried aboard ship or prepositioned
ashore, is whether it will effectively
contain or recover oil or otherwise
minimize or mitigate the impact of an
oil spill on the environment.

If persons submitting a proposal are
intending the Coast Guard to require the
carriage of this equipment on board or
to give credit for the equipment against
some other requirement based on
satisfactory performance, they also must
show that the equipment performs as
designed and that it is superior to
equipment that is already available and
required in these regulations. Economic
cost and benefit data, as well as
environmental impact informaticn, also
must be provided to the Coast Guard.
The Coast Guard reserves the right to
witness tests and demonstrations
proposed to it and will consider all
equipment and technologies in
developing the final rule.

The interim final rule does not require
the carriage of booms and skimmers or
other prevention or response equipment
not expressly provided for in the
regulations. Nothing in the regulations
precludes an owner or operator from
choosing to carry the equipment, if the
owner or operator determines that the

equipment is compatible with the safe
operation of the vessel. Booms,
skimmers, temporary storage devices, or
other major equipment carried on board
a tank vessel may be counted toward the
vessel owner's or operator’s planning
responsibilities, in accordance with the
vessel response plan regulations at 33
CFR 155.1050.

Internal Cargo Transfer Capability and
Lightering

In the NPRM, the Coast Guard
proposed in § 155.225 that oil tankers
and offshore oil barges carry hoses and
reducers to facilitate internal transfer of
cargo unless the vessel’s existing cargo
piping system is designed to [acilitate
cargo transfer in the event of damage to
the vessel or the piping system. Inland
oil barges are not required to carry
additional hoses ar::g reducers. The IFR
maintains the provisions of § 155.220 as
proposed in the NPRM, but provides
that its requirements do not become
effective until 180 days after the date of
publication of the IFR in the Federal
Register. This will provide the regulated
community adequate time to prepare for
compliance.

The Coast Guard received six
comments relating to internal cargo
transfer. Four comments agreed with the
requirements as proposed. One
comment questioned why inland oil
barges are rfot required to have
additional hoses and reducers. Another
comment stated that all vessels should
be required to carry emergency pumps
because existing pumps could be easily
disabled, preventing internal transfer.

The Coast Guard has decided to
continue to exclude inland oil barges
from the requirement to carry hoses and
reducers because the Coast Guard finds
that the environment in which these oil
barges operate, and the limited capacity
of these vessels to store equipment,
make carriage inappropriate.

The Coast Guard recognizes the value
of high-capacity, portable, submersible
pumps in lightering and salvage
o?emtions and in the intraship transfer
of cargo, but also recognizes that
pumping equipment is often available
from shore-based locations. The Coast
Guard has determined that requiring a
vessel to carry these pumps on board is
not economically feasible. Further, the
pumps may be incompatible with the
safe operation of the vessel, if the
pumps are employed before adequate
stability information is available.
Considering the time required to assess
damage adequately and perform the
necessary stability calculations, the
difference in availability of pumps
carried on board and those brought from
shore may not be significant.
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One comment suggested that the
Coast Guard refer to the vessel response
plan (VRP) requirements for owners or
operators to identify and plan for
lightering capability. The Coast Guard
has addressed the requirements for
lightering equipment and the
requirements for lightering plans in the
interim final rule on VRPs {58 FR 7376,
February 5, 1993).

Spill Tracking Devices

The Coast Guard received five
comments on spill tracking devices.
Two comments supported the
Committee recommendation to use OPA
90 funds for researching the feasibility
of such a device. Four comments
supported requiring a spill tracking
device and made s tions on the
type of device tlxatﬁxgc)e:ld be required.
One comment stated that the device
should have sufficient power to last
several days, and another suggested
requiring the drifting and positioning
equipment that many vessels already
carry on board. One comment indicated
that to be effective, a tracking device
must not be bulky because the device
must move with the spill. This comment
also stated that the Coast Guard must
thoroughly test a device before requiring
it to be carried. Another comment
submitted detailed information on a
particular device. The interim final rule
does not require the carriage of a spill
tracking device. If the Coast Guard
decides to evaluate a design for a spill
tracking device, it will consider all
reasonable suggestions.

Damage Stability Information

In § 155.240, the Coast Guard
proposed that an owner or operator of
an oil tanker or offshore oil barge have
prearranged, prompt access to
computerized on-board or shore-based
damage stability and residual structural
strength calculation programs. The
intent of the requirement was to require
an owner or eperator to maintain vessel
strength and stability characteristics on
file in the program. The Coast Guard
proposed that the means of access to
this program be identified in the VRP
required under §§ 155.1035 or 155.1040
of title 33 of the Code of Federal

ulations.

he Coast Guard received nine
comments on this proposed
requirement. Four comments supported
the proposed requirements and
suggested that there be a one-year
implementation period. The Coast
Guard agrees and has changed § 155.240
accordingly.

Two writers commented that the
proposed rules were in conflict with
existing regulations in 46 CFR 170.001

that set out applicability requirements
for part 170, ““Stability Requirements
For All Inspected Vessels.” The Coast
Guard disagrees. One comment stated
that the requirements should not apply
to double-hull vessels because these
vessels pose less risk to the environment
than other vessels. The Coast Guard is
requiring owners and operators of oil
tankers and oifshore oil barges to
prearrange access to a computerized
system for calculating damage stability,
because this information will facilitate
salvage in the event of a casualty. In a
damaged and weakened condition,
single-hulled and double-hulled vessels
may each pose difficult problems to a
salvor who must know the vessel's
stability and remaining hull girder
strength. Vessel characteristics and
stability data that are pre-entered into a
computerized calculation program will
help owners, operators, and salvors to
quickly calculate damage stability and
residual structural strength.

The Coast Guard intends the
requirements to provide a system for
producing information that will assist
salvors in solving at least the following
salvage problems:

a. Calculating residual hull girder
strength based on the reported extent of

damage.

b. &lculaling residual stability when
the vessel's compartments are breached.
c. Calculating the most favorable off-

loading, ballasting, or cargo transfer
seﬁuences to improve residual stability,
reduce hull girder stresses, and reduce
ground-force reaction.

d. Calculating bending and shear
stresses due to pinnacle loads from
grounding or stranding.

The owner or operator of an oil tanker
or offshore oil barge will have to
provide a minimum amount of
information for pre-entry into the
computerized program to ensure the
program will provide useful information
to the owner, operator, salvor, and Coast
Guard and to enable salvors to make the
calculations rapidly in the event of a
casualty. The Coast Guard is requiring
that owners or operators provide
sufficient information to the computer
program manager to enable these
calculations to be made. The program
manager may be a classification society,
a part of the vessel owner's or operator’s
organization, or another organization
which, along with the means of access,
is identified in the VRP in accordance
with the provisions of §§ 155.1035 or
155.1040 of title 33 of the Code of
Federal Regulations.

One writer commented that there
should be a size limit on vessels that
must meet the requirements of this
section. The Coast Guard believes that

any tank vessel certificated for ocean or
coastwise-service under 46 CFR chapter
I, subchapter D should meet these
requirements.

One comment strongly suggested that
the Coasi Guard be more definitive in
the minimum requirements necessary
for the damage stability and residual
structural strength programs. The Coast
Guard has decided not to require
specific information for damagé-stabilit;
calculations because the process of
calculating damage stability and
residual structural strength requires the
following information: The specific
nature of which varies from ship to
ship: The general arrangement plan; a
midships section plan; the location of
the draft marks; the lines plan or table
of offsets; the tank or ullage tables; and
the light ship characteristics. Other
information that may be helpful
includes the trim and stability book, the
loading manual, and the load line
assignment.

One comment stated that there was no
need for a computerized program
because damage stability and residual
structural strength calculations can be
made without using a computerized
system. The Coast Guard believes that
the value of the computerized system is
its speed and accuracy. A preloaded,
computerized system will facilitate the
rapid development of complex stability
and residual hull strength calculations
that are necessary to provide decision
makers with a complete range of
alternatives in a short time.

Existing §§ 155.1035 and 155.1040 of
title 33 of the Code of Federal

Regulations require owners or operators

to maintain a copy of the vessel plans
necessary to perform salvage, stability,
and hull stress assessments, unless the
vessel has prearranged for
computerized, shore-based damage
stability and residual hull strength
calculation capability. The Coast Guard
is amending the provisions of 33 CFR
155.1035 and 155.1040 to require all oil
tankers and offshore oil barges to have
prearranged access to a computerized
capability to compute damage stability
and residual hull strength.

The Coast Guard believes that
emergency actions to salvage an ocean-
going oil tanker or oil barge and its
cargo and to prevent injury, loss of life,
and damage to the environment must be
taken promptly and without the delay
required to manually calculate damage
stability characteristics and residual
hull strength. The Coast Guard also
believes that this capability must be
maintained ashore, even if the owner or
operator also chooses to maintain the
capability on board the vessel.
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Inland oil barges must maintain, at a
shore-based location, a copy of the
vessel plans necessary to perform
salvage, stability, and hull stress
assessments.

Emergency Towing Capability for
Certain Oil Barges

The Coast Guard proposed that
offshore oil barges carry an emergency
tow wire rigged and ready for use. Two
writers commented that oil barges
already carried an emergency towing
pendant as an industry practice. They
asked whether the Coast Guard intended
to require a backup tow wire which
duplicates the primary wire or to simply
require that a pendant, which is capable
of serving as the towing pendant in an
emergency, be maintained on board the
barge.

Section 155.230 requires barges to
carry an emergency towing pendant for
use in the event that the primary
pendant fails. The Coast Guard is
requiring the emergency pendant to
have the same towing characteristics,
but not necessarily the same physical
characteristics, as the primary pendant.
The requirement is intended to ensure
that all 6il barges, whether manned or
unmanned, have a suitable pendant for
use in an emergency so that the towing
vessel can maintain or regain control of
the barge. Under the IFR, the
requirements of § 155.230 do not
become effective until 180 days after the
date of publication of the IFR in the
Federal Register. This will provide the
regulated community with adequate
time to prepare for compliance.

The (gast Guard requ%sted comments
from the public on proposed
requirements for ITBs to have
emergency towing arrangements. The
Coast Guard received no comments on
this issue. The regulations continue to
require dual mode ITBs to install an
emergency towing pendant. ITBs
designed for push-mode only must
install the same towing arrangements
required for tankers in § 155.235.

Emergency Towing Capability for Oil
Tankers

The Coast Guard proposed two
options in the NPRM for emergency
towing arrangements for oil tankers and
asked for public comment on which
option is best. The Coast Guard received
36 comments on these options; 25 of the
comments supported Option 1 and 11
comments supported Option 2.

Option 1 proposed requiring oil
tankers to meet major provisions of
Navigation and Inspection Circular
(NVIC]) No. 8-89, which endorses
International Maritime Organization
(IMO) Resolution A.535(13),

Recommendations on Emergency
Towing Requirements for Tankers.
Resolution A.535(13) recommends
strong points, chafing chains, and
fairleads at the bow and stern of a
tanker. Second, it requires fittings to
facilitate passing the towing pendant
from the rescue vessel using the rescue
vessel's power. The Resolution
recommends installation of these
components on all tankers greater than
50,000 deadweight tons (dwt) built after
adoption of the Resolution, and on
tankers greater than 100,000 dwt built
before adoption of the Resolution.
Option 1, as proposed, extends the
applicability of these requirements ta oil
tankers of 20,000 dwt or greater but less
than 50,000 dwt, irrespective of when
the oil tankers were built.

Option 2 combine features of IMO
Resolution A.535(13) and the towing
arrangements described in the Prince
William Sound Tanker Spill Prevention
and Response Plan, Volume 2. Option 2
also includes unique features that were
installed by certain vessel owners.
Under Option 2, oil tankers of 20,000
dwt and above would be required to
comply with the recommendations of
IMO Resolution A.535(13) regarding the
provisions for strong points, fairleads,
and chafing chains. In addition, oil
tankers must have a 400 foot long
towing wire pendant on one end; a 600
foot long floating, polypropylene pickup
line; and a floating pickup buoy.

Option 2, as proposed, would require
the towing pendant to be constructed of
2%z to 3 inch diameter, 6x37 to 6x41,
extra-improved plow steel, IWRC
(independent wire rope core),
galvanized wire. This option also would
require vessels to preconnect and store
the chafing chain, pendant wire, and
polypropylene line to facilitate the
deployment of the pendant by no more
than three crew members on a vessel
with no power (deadship).

The Coast Guard recognizes the
relative merits of each option. A
disabled oil tanker that is adrift and
uncontrolled poses an environmental
hazard and endangers the lives and
safety of the crew. Both options
recognize that an emergency towing
bridle is a preventive measure that may
not only minimize or mitigate damage
from oil pollution but may also save
human life.

After considering all of the comments,
the Coast Guard has decided to require
oil tanker owners or operators to install
an emergency towing bridle as
identified in IMO Resolution A.535(13)
(Option 1). The IMO is a specialized
agency of the United Nations with a
charter to focus international attention
on common issues of marine safety and

environmental protection, achieve
international consensus on these issues,
and develop international regulations.
The United States participated in the
development and adoption of
Resolution A.535(13). The Resolution
represents the best, most recent
international consensus on emergency
towing packages. Further, the IMO
package was subject to international
technological scrutiny. The Cost Guard
also believes that owners or operators
have had sufficient notice of the IMO
provisions and, therefore, should be
familiar with most of the requirements
contained in Option 1. Some vessels
already have installed this emergency
towing package, and others are in the
process of doing so.

The.Coast Guard believes that a
general requirement to implement the
provisions of Option 2 is premature.
Option 1 is an international standard
while Option 2, as specifically
proposed, reflects a proprietary system
that has not been universally tested or
accepted. Both options were proposed
by the Committee for consideration by
the public in the NPRM. The Coast
Guard will not preclude oil tankers from
installing the additional pendant,
messenger, or marker buoy
recommended in Option 2, as long as
the oil tanker also complies with the
requirements of IMO Resolution
A.535(13). Under the regulations, a
strong point, fairlead, and chafing chain,
as a minimum, must be installed on
each end of the vessel.

The Coast Guard believes that the
issues raised by the comments
supporting Option 2 are valid and merit
international consideration and a
consensus recommendation. The Coast
Guard will propose that the
international shipping and salvage
communities, through the Marine Safety
Committee of the IMO, evaluate
alternative designs for an emergency
towing assembly. The evaluation should
consider costs, maintenance, stowage,
and retrofitting requirements.
Alternative designs should facilitate a
rescue vessel taking a disabled,
unpowered tanker under tow, in less
than one hour, in adverse weather
conditions, with minimum involvement
by the tanker crew.

The Coast Guard proposed in
§ 155.235 that the applicability of IMO
Resolution A.535(13) be extended to
include vessels between 20,000 and
50,000 dwt. A number of comments
disagreed with this proposal because the
design approved by IMO includes
somewhat larger components than those
used by smaller vessels, and because
extending the applicability is a
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unilateral action not recommended by
international consensus.

The Coast Guard does recognize a
difference in the relative environmental
risks posed by vessels of 20,000 to
50,000 dwt and vessels of 50,000 dwt
and greater. Therefore, vessels of 20,000
dwt to 50,000 dwt are required under
the regulations to have a towing
pendant on at least one end. The Coast
Guard will consider a scaled-down
version of the structural dimensions for
application to smaller vessels, so long as
the strong point, fairlead, and chafin
chain are sufficient for their intende
use.

Incorporation by Reference

The Director of the Federal Register
has approved the material in § 155.140
for incorporation by reference under 5
U.S.C. 552 and 1 CFR part 51. The
material is available as indicated in that
section.

Regulatory Assessment

This rule has been reviewed under
Executive Order 12866 “Regulatory
Planning and Review” and is significant
under the “Department of
Transportation Regulatory Policies and
Procedures” (44 FR 11040; February 26,
1979). An interim Regulatory
Assessment is available in the docket for
inspection or copying where indicated
under ADDRESSES. Present value costs
and barrels of oil are discounted at a
rate of seven percent for the period from
1993 to 2015. The following table
summarizes the present value of the
costs and the benefits in terms of
discounted barrels of oil of this interim
final rule. The table is grouped by those
measures which mitigate spills and
those which potentially prevent spills.

PRESENT VALUE COMPLIANCE COSTS
AND BENEFITS OF DISCHARGE RE-
MOVAL EQUIPMENT

Cost
(M)

Benefit

Equipment (bbls)

Prevention:

On Deck Spill
(includes
coamings,
sorbents,
etc.).

Towing Pack- 92.07 | Not quantifi-
age. able.

Mitigation:

Source Control | 100.25

Damage Stabil- 7.68
ity Program.

11.00 | 397

7,544
Not quantifi-
able.

7,941

211.00

The Coast Guard does not expect this
rule to impose substantial new costs on
oil tanker owners or operators for

acquiring discharge removal equipment
to carry on board. Equipment to contain
and remove on-deck spills includes
peripheral coamings, sorbents, hand
scoops, mops, buckets, and small
portable pumps. Oil tankers already are
in substantial compliance with the
requirements for on-board equipment.
For owners or operators of offshore oil
barges, the annualized costs of on-board
spill response equipment is
approximately $0.11 million. Initial
outfitting costs for inland oil barges is
$4.51 million and $4.84 million for
vessels carrying oil in bulk as secondary
cargo. The present value of the costs of
this discharge-removal equipment is
$1.65 million for offshore oil barges,
$4.51 million for inland oil barges, and
$4.84 million for secondary cargo
carriers. This requirement is estimated
to prevent spillage of 397 discounted
barrels of oil. The present value of the
cost per barrel of oil not spilled is
estimated to be $27,708.

The Coast Guard projects that the
annualized cost of equipping oil tankers
with an emergency towing package will
be about $6.66 mifllion. The annualized
cost of equipping offshore oil barges
will be about $.029 million. The present
value of the cost of the towing
equipment requirement is $89.48
million for oil tankers and $2.59 million
for offshore oil barges. The proposed
emergency towing package requirements
will minimize the risk of a spill from a
disabled or drifting vessel. Monetary
benefits cannot be directly calculated
for an emergency towing package.
Historically, the ability to quickly and
safely rig a tow for a stricken or disabled
vessel has served to reestablish control;
prevent grounding, collision, or
foundering; save human life; and
prevent or minimize damage to the
environment that could arise from the
breakup of the vessel. The development
of IMO Resolution A.535(13) was a
result of a corrective recommendation in
response to lessons learned from the
AMOCO CADIZ incident in 1978,

The Coast Guard intends that the
required towing assemblies will help to
prevent vessel disasters resulting in the
total loss of cargo, as in the AMOCO
CADIZ and BRAER incidents. In
drafting this interim final rule, the Coast
Guard examined data on 46 major spills
occurring between 1980-1990. The size
of the spillage ranged from just under
2,400 barrels to nearly 250,000 barrels.

Pre-unit clean-up costs of these 46
spills averaged significantly lower than
the clean-up costs of smaller spills.
While the clean-up costs per barrel of
oil spilled for the 46-spill group
averaged $777 per barrel, the most
costly cleanup from among the data was

$12,012 per barrel. These marked
contrasts arose because a few very costly
cleanups skewed the distribution
sharply to the right. Standard deviation
statistics cannot reliably measure the
probable spill incidence because the
analysis included a few very costly
clean-ups.

When the 46-spill group was stratified
into sub-groups based on the size of the
spillage (2,380 barrels to 11,904 barrels;
11,905 barrels to 23,809 barrels; and
23,810 barrels to 250,000 barrels), the
average clean-up costs per strata ranged
from $135 per barrel to $1,555 per
barrel.

The Coast Guard recognizes that a
wide range of factors, such as vessel
design, spill cause, and spill location
directly affect clean-up costs. However,
at the reported aggregate sample mean
cost, if only one major spill in excess of
118,000 barrels from an oil tanker the
size of the OCEAN EAGLE, ARGO
MERCHANT, EXXON VALDEZ, MEGA
BORG, or the BRAER can be averted by
using a towing bridle, the benefits
accrued in avoiding clean-up expenses
would exceed the costs of compliance
with this provision. €

Requirements for source control
equipment (hoses) will impose an
annualized cost of $7.37 million on the
owners of oil tankers and $0.72 million
on the owners of offshore oil barges. The
present value of the costs for source
control equipment is $91.33 million for
oil tankers and $8.92 million for
offshore oil barges. But this requirement
is estimated to result in 7,544
discounted barrels of oil not spilled, at
a present value of $13,289 for each of
those barrels.

Annual costs of the damage stability
and structural strength calculation

. programs will be approximately $0.56

million for oil tankers and $0.07 million
for offshore oil barges. The present
value of the costs of those programs is
$6.89 million for the owners of oil
tankers and $0.79 million for the owners
of offshore oil barges. While the direct
benefits of this requirement cannot be
quantified, fast and accurate salvage
analysis will facilitate a critical
decision-making process and reduce
vessel and cargo loss. The result will be
to minimize environmental damage and
the loss of real and financial assets.

The Coast Guard analyzed alternative
measures, including the requirement to
warehouse fixed-flotation booms and
remotely-deployed and operated
workboats on board tank vessels. The
present value of the cost of warehousing
fixed-flotation booms is $825.8 million,
while these booms could prevent 2,232
discounted barrels of oil spillage. The
present value of the cost to carry
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warehoused booms is $369,982 per
barrel of oil not lost to the environment.

Requiring operators to carry reel-
mo:r?ted inflatable boom could be even
more costly. Remotely-controlled boom
deployment capability would cost the
owners of tank vessels, in present value,
an additional $170.9 million. But
requiring oil tankers to carry remotely-
controlled workboats to deploy boom
could improve the effectiveness of
“warehoused” boom by 25% and,
therefore, could result in an additional
558 discounted barrels of oil not lost to
the environment. The requirement to
carry remotely-controlled workboats to
deploy boom from tank vessels would
result in an additional present value of
the cost of $306,272 per barrel of oil not
spilled.

Although some vessel operators do
carry equipment on board for on-water
response to oil spills, the Coast Guard
has determined that current information
does not support a broad requirement
for all tank vessels to warehouse oil
spill response equipment, such as
booms and skimmers, for use off of the
tank vessel. This equipment does not
appear to be economically feasible at
present because the identifiable costs
significantly outweigh the estimated
benefits.

In the case of remotely-controlled
workboats to deploy boom, the system
appears to give the vessel the capability
to deploy and set boom more rapidly
without jeopardizing crew safety;
however, the technology has not been
accepted in the marketplace and has not
been tested or demonstrated sufficiently
to determine accurately its effectiveness
or warrant its cost. At the
recommendation of the Committee, the
Coast Guard has decided to set strict
response requirements, but will allow
the vessel owner or operator to select a
method of compliance, either
warehoused or shore-based oil spill
response equipment. The owner or
operator is not precluded from carrying
spill response equipment for on-water
containment and removal operations, as
long as the equipment is compatible
with the safe operation of the vessel.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities™ include independently
owned and operated small business that
are not dominant in their field and that
otherwise qualify as “small business
concerns’” under section 3 of the Small
Business Act (15 U.S.C. 632).

Most of the small businesses affected
by this rule operate inland oil es
and vessels which carry oil in bulk as
secondary cargo. This interim final rule
imposes total annual costs of less than
$1.2 million for offshore oil barges and
initial outfitting costs of $4.51 million
for inland oil barges and $4.84 million
for secondary vessel industries. After
initial outlays, ninety-one percent or
$14.7 million of the total annual costs
will be paid by the oil tanker industry,
which does not have a substantial
number of small entities. Because it
expects the impact of this rule on small
entities to be minimal, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This rule contains no new collection
of information requirements. Damage
stability information required in
§ 155.240 is already required under 46
CFR chapter 1, subchapter S, which has
an approved collection of information
(OMB control number 2115-0559) that
expires October 31, 1995.

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
has determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment. This rule
establishes regulations requiring certain
vessels to carry discharge removal
equipment. In Ray v. Atlantic Richfield,
(435 U.S. 51, 98 S. Ct. 988, [1978]), the
Supreme Court found that vessel design
and equipment standards fall within the
exclusive province of the Federal
Government. The OPA 90 Conference
Report explicitly says that provisions in
section 1018 of OPA 90 preserving
certain State authority are not meant to
disturb this Supreme Court decision
(House Conf. Rep., p. 122). Therefore,
the Coast Guard intends this rule to
preempt State action addressing the
same subject matter.

Environment

The Coast Guard has considered the
environmental impact of this rule and
concluded that preparation of an
Environmental Impact Statement is not
necessary. The Coast Guard has
concluded that these regulations, when
considered independently, are not
expected to result in a significant
impact on the quality of the human
environment, as defined by the National
Environmental Policy Act (NEPA) (42
U.S.C. 4321 et seq.). Requiring vessels to

carry adequate on-deck spill
containment and removal equipment
and cargo transfer and emergency
towing capability would provide
enhanced protection to the
environment. An Environmental
Assessment (EA) and a Finding of No
Significant Impact (FONSI) are available
in the docket for this rulemaking. No
comments were received on the EA or
the FONSL

List of Subjects in 33 CFR Part 155

Hazardous substances, Incorporation
by reference, Oil pollution, Reporting
and recordkeeping requirements.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 155 as follows:

PART 155—0IL OR HAZARDOUS
MATERIAL POLLUTION PREVENTION
REGULATIONS FOR VESSELS

1. The authority citation for part 155
is revised to read as follows:

Authority: 33 1U.S.C. 1231, 1321(j); 46
U.S.C. 3715; sec. 2, E.O. 12777, 56 FR 54757;
49 CFR 1.46. Sections 155.100 through
155.130, 155.350 through 155.400, 155.430,
155.440, 155.470, and 155.1010 through
155.1070 also issued under 33 U.S.C.
1903(b); and §§ 155.1110 and 155.1150 also
issued under 33 U.S.C. 2735.

2. In § 155.140, revise paragraph (a),
and in paragraph (b), add, in
alphabetical order, a new entry to read
as follows:

§155.140 Incorporation by reference.

(a) Certain material is incorporated by
reference into this part with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. To enforce any edition
other than that specified in paragraph
(b) of this section, the Coast Guard must
publish notice of change in the Federal
Register and the material must be
available to the public. All approved
material is available for inspection at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC, and at the U.S. Coast
Guard Marine Environmental Protection
Division (G-MEP), room 2100, 2100
Second Street SW., Washington, 20593—
0001, and is available from the sources
indicated in paragraph (b) of this
section. -

(b) ® * %

. » - * -

Internationa! Maritime Organization
(IMO)

Publications Section, 4 Albert
Embankment, London SE1 75R,
United Kingdom, Telex 23598.
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Resolution A.535(13), Rec-
ommendations on Emer-
gency Towing Require-
ments for Tankers, Novem-
ber 17, 1983

- * *

3. Sections 155.200, 155.205, 155.215,
155.220, 155.225, 155.230, 155.235,
155.240, and 155.245 are added to
subpart B to read as follows:

§155.200 Definitions.

As used in this subpart:

Inland oil barge means a tank barge
carrying oil in bulk as cargo certificated
by the Coast Guard under 46 CFR
chapter I, subchapter D for river or canal
service or lakes, bays, and sounds
service.

On-deck spill means a discharge of oil
on the deck of a vessel during loading,
unloading, transfer, or other shipboard
operations. An on-deck spill could
result from a leaking fitting, an overfill,
a bad connection, or similar operational
mishap. The term on-deck spill is used
to differentiate these operational
discharges from those caused by
collision or grounding where the hull is
punctured and a tank is ruptured,
resulting in an uncontrolled discharge
of oil into the marine environment.

Offshore oil barge means a tank barge
carrying oil in bulk as cargo, including
dual-mode integrated tug-barges,
certificated by the Coast Guard under 46
CFR chapter I, subchapter D, for
navigation in waters outside the
Boundary Lines, as defined in 46 CFR
part 7, in any ocean or the Gulf of
Mexico; any tank barge in Great Lakes
service; or any foreign flag tank barge.

Oil tanker means a self-propelled
vessel carrying oil in bulk as cargo,
including integrated tug-barges designed
for push-mode operation.

Vessel carrying oil as secondary cargo
means a vessel carrying oil pursuant to
a permit issued under 46 CFR 30.01-5,
46 CFR 70.05-30, or 46 CFR 90.05-35 or
pursuant to an international Oil
Pollution Prevention (IOPP) or Noxious
Liquid Substance (NLS) certificate
required by §§ 151.33 or 151.35 of this
chapter; or any uninspected vessel that
carries oil in bulk as cargo.

155.235

§155.205 Discharge removal equipment
for vessels 400 feet or greater in length.

(a) By June 20, 1994, oil tankers and
offshore oil barges with an overall
length of 400 feet or more must carry
appropriate equipment and supplies for
the containment and removal of on-deck
oil cargo spills of at least 12 barrels,

(b) The equipment and supplies must
include—

(1) Sorbents;

(2) Non-sparking hand scoops,
shovels, and buckets;

(3) Containers suitable for holding
recovered waste;

(4) Emulsifiers for deck cleaning;

(5) Protective clothing;

(6) A minimum of one non-sparking
portable pump with hoses; and

(7) Scupper plugs.

(c) During cargo transfer operations,
the equipment and supplies must
remain ready for immediate use.

§155.210 Discharge removal equipment
for vessels less than 400 feet in length.

(a) By June 20, 1994, oil tankers and
offshore oil barges with an overall
length of less than 400 feet must carry
appropriate equipment and supplies for
tha containment and removal of on-deck
oil spills of at least 7 barrels.

(b) The equipment and supplies must
include—

(1) Sorbents;

(2) Non-sparking hand scoops,
shovels, and buckets;

(3) Containers suitable for holding
recovered waste;

(4) Emulsifiers for deck cleaning;

(5) Protective clothing;

(6) A minimum of one non-sparking
portable pump with hoses; and

(7) Scupper plugs.

(c) During cargo transfer operations,
the equipment and supplies must
remain ready for immediate use.

§155.215 Discharge removal equipment
for inland oii barges.

(a) By June 20, 1994, during cargo
transfer operations, inland oil barges
must have appropriate equipment and
supplies ready for immediate use to
control and remove on-deck oil cargo
spills of at least one barrel.

(b) The equipment and supplies must
include—

(1) Sorbents;

(2) Non-sparking hand scoops,
shovels, and buckets;

(3) Containers suitable for holding
recovered waste;

(4) Emulsifiers for deck cleaning; and

(5) Protective clothing.

(c) The oil barge owner or operator
may rely on equipment available at the
transfer facility receiving from or
discharging to the barge, provided the
barge owner or operator has prearranged
for the use of the equipment by contract
or other means approved by the Coast
Guard.

§155.220 Discharge removal equipment
for vessels carrying oil as secondary cargo.
(a) By June 20, 1994, vessels carrying
oil as secondary cargo must carry
appropriate equipment and supplies for
the containment and removal otP on-deck
oil cargo spills of at least one-half barrel.

(b) The equipment and supplies must
include—

(1) Sorbents;

(2) Non-sparking hand scoops,
shovels, and buckets;

(3) Containers suitable for holding
recovered waste;

(4) Emulsifiers for deck cleaning; and

(5) Protective clothing

(c) The equipment and supplies must
be ready for immediate use during cargo
transfer operations.

§155.225 Intemal cargo transfer
capabllity.

By June 20, 1994, oil tankers and
offshore oil barges must carry suitable
hoses and reducers for internal transfer
of cargo to tanks or other spaces within
the cargo block, unless the vessel's
installed cargo piping system is capable
of performing this function.

§155.230 Emergency towing capability for
oll barges.

(a) By June 20, 1994, offshore oil
barges must carry an emergency tow
wire or tow line rigged and ready for
use.

(b) The emergency tow wire or tow
line must have the same towing
characteristics as the primary tow wire
or tow line.

§155.235 Emergency towing capability for
oil tankers.

(a) Except as provided in paragraph
(c) of this section, by January 21, 1997,
oil tankers of 20,000 deadweight tons
(dwt) or more but less than 50,000 dwt
must comply with the emergency
towing provisions of sections 2.2
through 2.7 of IMO Resolution
A.535(13) on at least one end of the
vessel.

(b) Except as provided in paragraph
(c) of this section, by January 21, 1997,
oil tankers of 50,000 dwt or more must
comply with the emergency towing
provisions of sections 2.2 through 2.7 of
IMO Resolution A.535(13) on both ends
of the vessel.

(c) Oil tankers that are at least 20

ears old (calculated from the keel
aying date, as defined in 46 CFR 30.10-
37) as of January 21, 1994, must comply
with the requirements of paragraphs (a)
and (b) of this section by January 21,
1999.

§155.240 Damage stability information for
oll tankers and offshore oll barges.

(a) Owners or operators of oil tankers
and offshore oil barges shall ensure by
no later than January 21, 1995, that their
vessels have prearranged, prompt access
to computerized, shore-based damage
stability and residual structural strength
calculation programs.

(b) Vessel%)aseline strength and
stability characteristics must be pre-
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entered into such programs and be
consistent with the vessel’s existing
configuration.

(c) Access to the shore-based .
calculation program must be available
24 hours a day.

(d) At a minimum, the program-must
facilitate calculation of the following:

(i) Residual hull girder strength based
on the reported extent of damage.

(ii) Residual stability when tﬁe
vessel’s compartments are breached.

(iii) The most favorable off-loading,
ballasting, or cargo transfer sequences to
improve residual stability, reduce hull
girder stresses, and reduce ground-force
reaction.

(iv) The bending and shear stresses
caused by pinnacle loads from
grounding or stranding.

§155.245 Damage stability information for
inland oil barges.

(a) Owners or operators of inland oil
barges shall ensure by no later than
January 21, 1995, that the vessel plans
necessary to perform salvage, stability,
and residual hull strength assessments
are maintained at a shore-based
location.

(b) Access to the plans must be
available 24 hours a day.

4. In § 155.310, the section heading
and the introductory text to paragraph
(b) are revised and paragraphs (c) and
(d) are added to read as follows:

§155.310 Containment of oil and
hazardous material cargo discharges.

* L - * -

(b) An offshore tank barge with a
cargo capacity of 250 or more barrels
that is carrying hazardous material as
cargo and an inland tank barge with the
capacity of 250 or more barrels that is
carrying oil or a hazardous material as
cargo must meet paragraph (a) of this
section or be equipped with—

* - * * ~

(c) By January 21, 1997, all oil tankers
and offshore oil barges with a cargo
capacity of 250 or more barrels must
have peripheral coamings, including
port and starboard coamings and
forward and aft athwartships coamings,
completely enclosing the cargo deck
area, cargo hatches, manifolds, transfer
connections, and any other openings
where cargo may overflow or leak.

(1) Coamings must be at least 4 inches
high except in the aft corners.

(2) In the aft corners (port and
starboard) of a vessel, the coamings
must be at least 8 inches high and
extend—

(i) Forward at least 14 feet from each
corner; and

(ii) Inboard at least 8 feet from each
corner.

(3) Each area enclosed by the coaming
required under this paragraph must
have—

(i) A means of draining or removing
oil from the enclosed deck area without
discharging oil into the water; and

(ii) A mechanical means of closing
each drain and scupper in the enclosed
deck-area.

(4) For a tankship, as defined in 46
CFR 30.10-67, the coaming or other
barrier required in 46 CFR 32.56-15
may serve as the aft athwartships
coaming if the tankship is otherwise in
compliance with the requirements of
this section.

(d) In addition to the requirements of
paragraphs (a) and (b) of this section, an
offshore oil barge with a cargo capacity
of 250 or more barrels must have—

(1) A fixed or portable container that
holds at least one-half barrel under each
oil loading manifold and each oil
transfer connection within the coaming;

(2) A mechanical means of closing
each drain and scupper within the
coaming; and
. (3) A means of draining or removing
discharged oil from the fixed or portable
container and from within the coaming
without discharging the oil into the
water.

Dated: December 10, 1993.
J.W. Kime,
Admiral, U.S. Coast Guard, Commandant.
[FR Doc. 93-30701 Filed 12-21-93; 8:45 am])
BILLING CODE 4910-14-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Fair Housing and Equal Opportunity

[Docket No. N-83-3683; FR-3560-N-01)

NOFA for Falr Housing Initiatives
Program; Competitive Solicitation

AGENCY: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity, HUD.

ACTION: Notice of Funding Availability
(NOFA).

SUMMARY: This NOFA announces HUD's
1993 Fiscal Year (FY) funding of $8.8
million for the Fair Housing Initiatives
Program (FHIP). This program assists
projects and activities designed to
enforce and enhance compliance with
the Fair Housing Act and substantially
equivalent State and local fair housing
laws. In the body of this document is
information concerning the purpose of
the NOFA, eligibility, available
amounts, selection criteria, how to
apply for funding, and how selections
will be made.

DATES: An application kit for funding
under this Notice will be available
following publication of the Notice.
Applications may be submitted until the
application due date at any time after
the publication of this Notice. The
actual application due date and time
will be specified in the application kit.
Howaever, applicants wilrbe given at
least 60 days from today’s date, until
February 22, 1994, to submit their
applications. 3
ADDRESSES: To obtain a copy of the
application kit, please write the Fair
Housing Information Clearinghousa,
Post Office Box 6091, Rockville, MD
20850 or call the toll free number 1-
800-343-3442.

FOR FURTHER INFORMATION CONTACT:
Jacquelyn J. Shelton, Director, Office of
Fair Housing Assistance and Voluntary
Programs, Room 5234, 451 Seventh
Street, SW., Washington, DC 20410~
2000. Telephone number (202) 708~
0800. A telecommunications device
(TDD) for hearing and speech impaired
persons is available at (202) 708-0455.
(These are not toll-free numbers.)

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act Statement

Application requirements associated
with this program have been approved
by the Office of Management and
Budget, under section 3504(h) of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3054(h)), and assigned OMB
control number 25290033, This NOFA

adds new collection of information
requirements at section L(c)(4), related
to the new Fair Housing Organization
Initiative, which was added by section
905 of the Housing and Community
Development Act of 1992, In addition to
other information collections previously
authorized, to avoid an appearance of a
conflict of interest in the
implementation of projects and
activities funded under FHIP, section
I11.(a)(9) of this NOFA requires all
applicants to list any current or pending

ants or contracts, or other business or

nancial relationships or agreements, to
provide training, education, and/or self-
testing services between the applicant
and any entity or organization of entities
involved in the sale, rental, advertising
or provision of brokerage or real estate-
related transactions, This listing must
include the name of the entity or
organization, a brief description of the
services being performed for which
negotiations are pending, and the dates
of performance of the services. This
listing must be updated during the grant
negotiation period, at the end of the
grant term, and for grants that will run
for more than twelve months, at the end
of the twelfth month,

Expedited review has been requested
with a twenty day public comment
period, so that the application process
described in this notice may be carried
out after approval of the described
collections of information.

Pending approval of these collections
of information by OMB and the
assignment of an OMB control number,
no person may be subjected to a penalty
for failure to comply with these
information collection requirements.
The OMB control number, when
assigned, will be announced by separate
notice in the Federal Register.

The public reporting burden for this
collection of i ation is estimated to
include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the documents making up the
collection of information. Information
on the estimated public reporting
burden is provided below:

Num-

Section of NOFA | Per !
affected spond-

ents

Hours
per re-
sponse

300
300

L Purpose and Substantive Description:
(a) Authority

Title VIII of the Civil Rights Act of
1968, as amended, 42 U.S.C. 3601-19
(Fair Housing Act), charges the
Secretary of Housing and Urban
Development with responsibility to
accept and investigate complaints
alleging discrimination based on race,
color, religion, sex, handicap, familial
status or national origin in the sale,
rental, or financing of most housing. In
addition, the Fair Housing Act directs
the Secretary to coordinate action with
State and local agencies administering
fair housing laws and to cooperate with,
and render technical assistance to,
public or private entities carrying out
programs to prevent and eliminate
discriminatory housing practices.

Section 561 of the Housing and
Community Development Act of 1987,
42 U.S.C. 3616 note, established the Fair
Housing Initiatives Program (FHIP) to
strengthen the Department’s
enforcement of the Fair Housing Act
and to further fair housing, This
program assists projects and activities
designed to enforce and enhance
compliance with the Fair Housing Act
and substantially equivalent State and
local fair housing laws. Implementing
regulations are found at 24 CFR part
125.

Three general categories of activities
waere established at 24 CFR part 125 for
FHIP funding under section 561 of the
Housing and Community Development
Act of 1987: the Administrative
Enforcement Initiative, the Education
and Outreach Initiative, and the Private
Enforcement Initiative. Section 905 of
the Housing and Community
Development Act of 1992 (HCDA 1992)
(Pub. L. 102-550, approved October 28,
1992), amended section 561 by adding
specific eligible applicants and
activities to the Education and Outreach
and Private Enforcement Initiatives, as
well as an entirely new Fair Housing
Organization Initiative.

More significantly, section 805 has
established FHIP as a permanent
program. As originally promulgated by
section 561, FHIP was a demonstration
program authorized to expire on
September 30, 1992. Since this
demonstration period has passed, and
FHIP is now a permanent program, the
Department has determined that the
requirements specifically tied to the
demonstration period, namely, the
testing guidelines at § 125.405, are no
longer applicable to FHIP. Accordingly,
the use of these testing guidelines is not
required under this NOFA. The
Department has executed a waiver of
§ 125.405 for the purposes of this
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NOFA, pending the elimination of this
provision in the revision of 24 CFR part
125. Because section 905 does not
eliminate any FHIP provisions other
than those related to its status as a
demonstration program, the Initiatives,
activities, and applicants currently
eligible under 24 CFR part 125 remain
eligible under this NOFA.

his NOFA further incorporates the
HCDA 1992 section 905 FHIP additions
to the extent of listing the new eligible
applicants and activities, The new Fair
Housing Organization Initiative is also
funded. For the purpose of future
funding rounds, the Department is
soliciting in a separate proposed rule
comments on the amendment of 24 CFR
part 125 by section 905. The proposed
rule will be published shortly in the
Federal Register. However, applications
for FY 1993 funds will be subject to the
requirements and deadlines in this
NOFA. Eligible applicants should not
wait for the rule’s publication to prepare
and submit their FY 1993 applications
in response to this NOFA.

Two of the new eligible applicants,
fair housing enforcement organizations
and qualified fair housing enforcement
organizations, are given specific
definitions, which apply to this NOFA,
in section 905:

Fair housing enforcement
organization (FHO-E) means any
organization that—

1) Is organized as a private, tax-
exempt, nonprofit, charitable
organization;

2) Is currently engaged in complaint
intake, complaint investigation, testing
for fair housing violations and
enforcement of meritorious claims; and

(3) Upon the receipt of FHIP funds
will continue to be engaged in
complaint intake, complaint
investigation, testing for fair housing
violations and enforcement of
meritorious claims.

Qualified fair housing enforcement
organization means any organization,
whether or not it is solely engaged in
f;ir housing enforcement activities,
that—

(1) Is organized as a private, tax-
exempt, nonprofit, charitable
organization;

2) Has at least 2 years experience in
complaint intake, complaint
investigation, testing for fair housing
violations and enforcement of
meritorious claims; and

(3) Is engaged in complaint intake,
complaint investigation, testing for fair
housing violations and enforcement of
meritorious claims at the time of
apglication for FHIP assistance.

he p. components of FHIP are

described in the Catalog of Federal

Domestic Assistance at 14.408,
Administrative Enforcement Initiative;
14.409, Education and Qutreach
Initiative; 14.410, Private Enforcement
Initiative.

(b) Allocation Amounts

For FY 1993, the Departments of
Veterans Affairs and Housing and Urban
Development, and Independent
Agencies Appropriations Act, 1993
{(approved October 6, 1992, Pub. L. 102—
389), (93 App. Act) appropriated $10.6
million for the FHIP program. Of this
amount, $1.8 of Education and Outreach
Initiative funds will be made available
in a NOFA to be published separately
for an affirmative fair housing marketing
Eeroiect. The remaining $8.8 million is

ing made available on a competitive
basis to eligible organizations that
submit timely applications and are
selected in response to this NOFA. The
funding selections will be made on the
basis o?criteria for eligibility, factors for
award, and completeness of budget
information. The Department retains the
right to shift funds between FHIP
Initiatives, listed below, within
statutorily prescribed limitations. The
amounts included in this NOFA are
subject to change based on fund
availability. The total amount available
under this NOFA will be divided among
the four FHIP Initiatives as follows:

(1) Administrative Enforcement
Initiative. The amount of $1 million in
FY 1993 funds is available under this
NOFA for the Administrative
Enforcement Initiative. The minimum
amount of funding applied for under the
Administrative Enforcement Initiative
must be at least $75,000.

(2) Education and Outreach Initiative.
The amount of $1.2 million in FY 1993
funds is available under this NOFA for
the Education and Outreach Initiative.
Half of this amount, $600,000, is
available for national programs, of
which $200,000 is designated for Fair
Housing Month activities. National
program applications under the
Education and Outreach Initiative must
be for not more than $200,000 and not
less than $100,000 of FHIP funding or
they will not be considered. The
remaining $0.6 million is available for
regional, local, and community-based

rograms. The minimum amount of

nding applied for under the Education
and Outreach Initiative for regional/
local/community-based program
activities must be at least $50,000.

(3) Private Enforcement Initiative. The
amount of $4 million in FY 1993 funds
is available under this NOFA for the
Private Enforcement Initiative, Half of
this amount, $2 million, will be
available for two-year projects, with the

commitment of second year funding, in
an amount not to exceed the first year’s
funding, subject to annual
appropriations and annual performance
reviews. The remaining $2 million is for
single year projects. The minimum
amount of f‘ﬁn ing applied for under the
Private Enforcement Initiative must be
at least $75,000. For two-year projects,
the minimum amount of funding must
be at least $75,000 for the first year of
the project.

(4) Fair Housing Organization
Initiative, This NOFA makes $2.6
million in FY 1993 funds available for
activities under the Fair Housing
Organization Initiative. Of this amount,
$1 million is available for the purpose
of the continued development of
existing organizations, and applications
under this purpose are not subject to
any minimum or maximum funding
limitations within the total amount
available. The remaining $1.6 million
will be available for two-year projects
for the purpose of establishing new
organizations, with the commitment of
second year funding subject to annual
appropriations and annual performance
reviews. The minimum funding amount
for two-year projects for the purpose of
establishing new organizations must be
at least $200,000 for the first year of the
project.

(c) Eligibility

(1) Administrative Enforcement
Initiative.

(i) Eligible applicants. The
Administrative Enforcement Initiative
grovides funding to State and local fair

ousing agencies administering fair
housing laws certified by the Secretary
as providing rights and remedies that
are substantially equivalent to those
provided in the Fair Housing Act. A
State or local fair housing agency, to be
eligible to participate in the
Administrative Enforcement Initiative,
must be certified by the Assistant
Secretary as substantially equivalent
under 24 CFR part 115, or have entered
into an agreement with the Department
for interim referrals, as provided in 24
CFR 115.11.

(ii) Eligible activities. Funding will be
available to support enforcement and
compliance activities conducted by
eligigle State and local agencies. Eligible
activities may include (but are not
limited to) the following:

(A) The Department is particularly
interested in projects that focus on the
areas of mortgage lending, insurance
redlining, and appraisal practices;

(B) Discovering and providing
remedies for discrimination in the
public and private real estate markets
and real estate-related transactions,
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including, but not limited to, the
making or purchasing of loans, the
provision of other financial assistance
for sales and rentals of housing,
including insurance redlining and
appraisal practices, and housing
advertising;

(C) Implementing fair housing testing
and other related enforcement activity
programs;

(D) Conducting investigations of
systemic discrimination for further
enforcement processing by State or local
agencies, or for referral to HUD and the
Department of Justice; and

) Developing new procedures to
increase the efficiency of operations,
such as the use of computers for case
processing, tracking, and Home
Mortgage Disclosure Act (HMDA)
analysis.

(iii) Term of contract. Administrative
Enforcement Initiative funding is only
available for single year projects, which
may be for up to eighteen months in
duration.

(iv) Case tracking log requirement.
Recipients of funds under the
Administrative Enforcement Initiative
shall be required to record, in a case
tracking log (or Fair Housing
Enforcement Log) to be supplied by
HUD, information appropriate to the
funded project relating to the number of
complaints of discrimination received;
the basis of these complaints; the type
and number of tests utilized in the
investigation of each allegation; the time
for case processing, including
administrative or judicial proceedings;
the cost of testing activities and case
processing; and case outcome or relief
provided. The recipient must agree to
make this log available to HUD.

(2) Education and QOutreach Initiative.

(i) Eligible applicants. The following
types of organizations are eligible to
receive funding under the Education
and Outreach Initiative:

(A) State or local governments;

(B) Quelified fair housing
enforcement organizations (QFHO-Es);

(C) Fair housing enforcement
organizations (FHO-Es);

D) Public or private non-profit
organizations or institutions and other
ublic or private entities that are
ormulating or carrying out programs to
Erevent or eliminate discriminatory
ousing practices;

(E) Fair Housing Assistance Program
(FHAP) Agencies—State and local
agencies funded by the Fair Housing
Assistance Program (FHAP); and

(F) Community Housing Resource
Boards (CHRBs).

(ii) Eligible activities. (A) In general.
Each application for Education and
Outreach Initiative funding must

identify if it proposes a national, Fair
Housing Month, or regional/local/
community-based %?gram. The kinds of
activities that may be funded through
this Initiative may include (but are not
limited to) the following:

(1) The Department particularly
wishes to encourage, for this round of
FHIP funding, applications for projects
that will provide housing, mortgage
lending, appraisal, and insurance
counseling services;

(2) Developing informative material
on fair housing rights and
responsibilities;

(3) Developing fair housing and
affirmative marketing instructional
material for educational programs for
r.ational, regional and local housing
industry groups;

(4) Providing educational seminars
and working sessions for civic
associations, community-based
organizations, and other groups;

(5) Developing educational material
targeted at persons in need of specific or
additional information on their fair
housing rights;

(6) Developing national, regional or
local media campaigns regarding fair
housing;

(7) Bringing housing industry and
civic or fair housing groups together to
identify illegal real estate practices and
to determine how to correct them;

(8) Designing specialized outreach
projects to inform all persons of the
availability of housing opportunities;

(9) Developing and implementing a
response to new or more sophisticated
Eractices that result in discriminatory

ousing practices; and

(10) Developing mechanisms for the
identification of, and quick response to,
housing discrimination cases involving
the threat of physical harm.

(B) National programs. (1) Activities
eligible to be funded as national
programs shall be designed to provide a
centralized, coordinated effort for the
development and dissemination of fair
housing media products that may
appropriately be used on a nationwide
basis, including:

(1) Public service announcements,
both audio and video;

(i) Television, radio and print
advertisements;

(#11) Posters; and

(iv) Pamphlets and brochures.

(2) Applicants must separately
indicate if they are applying for funding
of activities related to the annual
National Fair Housing Month. Fair
Housing Month activities must be
directed toward all protected class
members.

(3) National program applications,
including those for Fair Housing Month

funding, will receive a preference of up
to ten additional points if they:

(1) Demonstrate cooperation with real
estate industry organizations (five
points); and/or

(i1) Provide for the dissemination of
educational information and technical
assistance to support compliance with
the housing adaptability and
accessibility guidelines contained in the
Fair Housing Amendments Act of 19838
(five points).

(C) Regional/local/community-based
programs.

(1) Activities eligible to be funded as
regional/local/community-based
programs include any of the activities,
to be implemented on a regional/local/
community-based level, listed in
paragraphs 1.(c)(2)(ii)(A) and
L(c)(2)(ii}(B)(1), above, of this NOFA.
Community-based programs include
school, church and community
presentations, conferences or other
educational activities,

(2) For the purposes of this NOFA,
activities that are “local” in scope are
activities that are limited to a single unit
of general local government, meaning a
city, town, township, county, parish,
village, or other general purpose
political subdivision of a State.
Activities that are “regional” in scope
are activities that cover adjoining States
or two or more units of general local
government within a state. Activities
that are “community-based" in scope
are those which are primarily focused
on a particular area or population
within a unit of generaflocal
government,

(3) Every regional/local/community-
based program application must include
as one of its activities a procedure for
referring persons with Fair Housing
complaints to State or local agencies,
private attorneys, or HUD and the
Department of Justice for further
enforcement processing,

(4) Community-based progran:
applications from eligible applicants
that are also community-based
organizations will receive a preference
of ten additional points. For the
g;xrposes of this NOFA, a community-

sed organization is an organization
whose members come primarily from a
particular area or population within a
unit of general local government.

(iii) Additional requirements. The
following requirements are applicabie to
all applications under the Education
and Outreach Initiative:

(A) All projects must address or have
relevance to housing discrimination
based on race, color, religion, sex,
handicap, familial status or national
origin,
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(B) Projects may range in length from
six to ei months in duration.

(C) A data gathering activity will
require OMB approval under the
Paperwork Reduction Act before
commencement of the activity.

(3) Private Enforcement Initiative.

(i) Eligible applicants. Organizations
that are eligible to receive assistance
under the Private Enforcement Initiative

are.

(A) Qualified fair housing
enforcement tions.

(B) Fair hom?:x:fomment
organizations with at least 1 year of
experience in complaint intake,
complaint investigation, testing for fair
housing violations and enforcement of
meritorious claims.

(C) Private non-profit organizations
and other private entities that are
formulating or carrying out programs to

revent or eliminate discriminatory
Eousing practices. Organizations which
can be eligible include, for example,
private nonprofit fair housing, disability
and civil rights groups. To be eligible for
funding of testing activities, these
organizations must have at least one
year of experience in carrying out a
program to prevent or eliminate housing
discrimination practices and sufficient
knowledge of fair housing testing to
enable the applicant to implement a

testin; successfully.

(ii) 2'}1;% le activities. Apglications are
solicited for one- and two-year project
proposals as described in 24 CFR
125.403 and in this NOFA. The
Department is particularly interested in
projects that focus on the areas of
mortgage lending, insurance redlining,
and appraisal practices. Applications
may designate up to 10% of requested
funds to promote awareness of the
services provided by the project, but
such promotion must be for
the successful implementation of the
project. Project applications may
involve;

(A) Discovering and providin,
remedies for discrimination in the
public and private real estate markets
and real estate-related transactions,
including, but not limited to, the
making or purchasing of loans, the
provision of other financial assistance
for sales and rentals of housing,
including insurance redlining and
appraisal practices, and housing

advartjsiné;
(B) Conducting investigations of
systemic housing discrimination for
further enforcement ing by State
or local agencies, or for referral to
private attorneys or to HUD and the
De ent of Justice; -

C) Professionally conducting testing
or other investigative support for

administrative and judicial
enforcement;

(D) Linking fair housing organizations
regionally in enforcement activities
designed to combat broader housing
market discriminatory practices;

(E) Establishing effective means of
meeting legal expenses in support of
litigation of fair housing cases;

(F) Testing and other investigative
activities, including building the
capacity for housing investigative
activities in unserved or underserved
areas;

(G) Carrying out special projects,
including the development of
prototypes to respond to new or
sophisticated forms of discrimination
against persons protected under title
VIII, such as in the areas of independent
living and architectural barriers;

(H) Providing funds for the costs and
expenses of litigation, including expert
witness fees.

(iii) Additional requirements.

(A) Testers in testing activities funded
with Private Enforcement Initiative
funds must not have prior felony
convictions or convictions of crimes
involving fraud or perjury, and they
must receive training or be experienced
in testing procedures and techniques.

(B) Single year projects may be for up
to eighteen months in duration. Two-
year projects may not exceed twenty-
four months in duration, and funding
for the second year of a project is subject
to a performance review of the first
year’s activities and available annual
ap rogriations.

&7) rojects that appear to be aimed
solely or primarily at research or data-
gathering unrelated to existing or
planned fair housing enforcement
programs will not be approved. Data-
gathering activities will require OMB
approval under the Paperwork
Reduction Act before commencement of
the activity.

(D) In accordance with 24 CFR
125.404, no recipient of assistance
under the Private Enforcement Initiative
may use any funds provided by the
Department for the payment of expenses
in connection with litigation against the
United States.

(E) Recipients of funds under the
Private Enforcement Initiative shall be
required to record, in a case tracking log
(or Fair Housing Act Enforcement Log)
to be supplied by HUD, information
appropriate to the funded project
relating to the number of complaints of
discrimination received; the basis of
these complaints; the type and number
of tests utilized in the investigation of
each allegation; the time for case
processing, including administrative or
judicial proceedings; the cost of testing

activities and case processing; and case
outcome or relief provided. The
recipient must agree to make this log
available to HUD.

(4) Fair Housing Organization (FHO)
Initiative.

(i) Purpose: Continued Development
of Existing Organizations.

(A) Eligible applicants. Eligible
applicants for funding under this
purpose of the FHO Initiative are:

(1) Qualified fair housing enforcement
organizations;

2) Other private nonprofit fair
housing enforcement organizations; and

(3) Nonprofit groups organizing to
build their capacity to provide fair
housing enforcement.

(B) Eligible activities. Eligible
activities for funding under this purpose
of the FHO Initiative are any activities
listed as eligible under the Private
Enforcement Initiative in section
1.(c)(3)(ii) of this NOFA.

(C) Operating budget limitation. (1)
Funding under this purpose of the FHO
Initiative may not be used to provide
more than 50 percent of the operating
budget of a recipient organization for
any one year.

2) For p ses of the limitation in
this paragraph, operating budget means
the applicant's total Ylanned budget
expenditures from all sources, including
the value of in-kind and monetary
contributions, in the year for which
funding is sought.

(D) Term of contract. Single year
projects may be for up to eighteen
months in duration.

(ii) Purpose: Establishing New
Organizations.

(A) Eligible applicants. Any
applicants eligibfe under any of the
other FHIP Initiatives in this NOFA are
eligible applicants for funding under
this purpose of the FHO Initiative.

(B) Eligible activities. Eligible for
funding under this purpose of the FHO
Initiative are two-year projects that help
establish, organize, and build the
capacity of fair housing enforcement
organizations in the targeted unserved
and underserved areas identified in
section 1.(c)(4)(ii)(C), below, of this
NOFA. The Department has considered
a number a factors to identify the
targeted areas eligible for this purpose of
the FHO Initiative under this NOFA,
including, for example, the amount of
funds available; the lack of substantially
equivalent state or local agencies, or
private enforcement groups; and the
presence of large concentrations of
protected classes. In future NOFAs, the
Department will consider additional
targeted areas for funding.

(C) Targeted areas. (1) A preference of
ten additional points will be given for
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applications that propose to establish
new fair housing enforcement
organizations in any of the following
unserved areas:

(i) Arkansas;

(ii) Idaho;

(iii) Mississippi;

(iv) New Mexico;

(v) North Dakota; and

(vi) Wyoming.

(2) Applications that propose to
establish new fair housing enforcement
organizations in any of the following
underserved areas will also be
considered for funding:

(i) Georgia;

(ii) Iowa;

(iii) Kansas;

(iv) Louisiana;

(v) Missouri;

(vi) Nebraska;

(vii) Oklahoma;

(viii) South Carolina;

(ix) Texas;

{x) Utah; and

(xi) Washington.

(D) Term of contract. Two-year
projects may not exceed twenty-four
months in duration, and funding for the
second year of a project is subject to a
performance review of the first year's
activities and available annual
appropriations.

(d) Selection Criteria/Ranking Factors

(1) Selection Criteria for Ranking
Applications for Assistance, In addition
to the preference points indicated in
section I.(c) for particular activities, all
projects proposed in applications will
be ranked on the basis of the following
criteria for selection:

(i) The anticipated impact of the
project proposed on the concerns
identified in the application. (25 points)
In determining the anticipated impact of
the proposed project, HUD will consider
the degree to which a proposed project
addresses problems and issues that are
significant fair housing problems and
issues, as explained in the application,
or based upon other information
available to HUD. (The clarity and
thoroughness of the project description
can be considered in this
determination.) This criterion will be
judged on the basis of the applicant’s
submissions in response to paragraphs
111.(a)(1), I1L.(a)(2) and III.(a)(6) of this
NOFA under the heading “Checklist of
Application Submission Requirements."

(ii) The extent to which the project
will provide benefits in support of fair
housing after funded activities have
been completed. (25 points) In
determining the extent to which the
project will provide benefits after
funded activities have been completed,
HUD will consider the degree‘to which

the project will be of continuing use in
dealing with housing discrimination
after funded activities have been
completed. This criterion will be judged
on the basis of the applicant’s
submissions in response to paragraph
I11.(a)(7) of this NOFA under the
heading “Checklist of Application
Submission Requirements.”

(iii) The extent to which the project
will provide the maximum impact on
the concerns identified in a cost-
effective manner. (20 points) In
determining the extent to which the
project will provide the maximum
impact on the concerns identified in a
cost effective manner, HUD will
consider the quality and reasonableness
of the proposed activities, timeline and
budget for implementation and
completion of the project. HUD will
consider as well the adequacy and
clarity of proposed procedures to be
used {y the agency for monitoring the
progress of the project and ensuring its
timely completion. These procedures
may consist of a system for checking
whether or not the milestones
established by the project's timeline are
being met, The applicant’s capability in
handling financial resources (e.g.,
adequate financial control procedures,
accounting procedures) demonstrated
through previous FHIP or other civil
rights project management will be taken
into account as part of the assessment.
HUD also will consider the degree to
which the applicant proposes to use
funds for program costs, as opposed to
administrative costs. This criterion will
be judged on the basis of the applicant’s
submissions in response to paragraphs
111.(a)(2), 1I1.(a)(5) and, in part, IIL.(a)(3)
and I11.(a)(4) of this NOFA under the
heading “Checklist of Application
Submission Requirements.”

(iv) The extent to which the
applicant’s professional and
organizational experience will further
the achievement of project goals. (20
points) In determining the extent to
which the applicant’s professional and
organizational experience will further
the achievement of the project’s goals,
HUD will consider the applicant’s
experience in formulating and carrying
out programs to prevent or eliminate
discriminatory practices, including the
applicant's management of past and
current FHIP or other civil rights
projects, the experience and
qualifications of existing personnel
identified for key positions, or a
description of the qualifications of new
staff that will be hired, including
subcontractors/consultants. For
organizations submitting an application
under the Education and Outreach
Initiative, HUD will consider both fair

housing experience and experience in
imglementing education, outreach or
public information programs. This
criterion will be judged on the basis of
the applicant’s submissions in response
to para %h 111.(a)(3) of this NOFA
under the heading ““Checklist of
Application Submission Requirements.”
(v) The extent to which the project
utilizes other public or private resources
that may be available. (10 points). Both
monetary and in-kind resources
identified in the application are eligible
for determining the extent to which
other public or private resources are
available. The resources that will be
considered must be targeted specifically
for the proposed project, and must be
over and above the resources available
to the applicant as a part of its usual,
non-project operations for such
expenses as salaries, equipment,
susplies. and rent. This criterion will be
judged on the basis of the applicant's
submissions in response to paragraph
I11.(a)(4) of this NOFA under the
heading “Checklist of Application
Submission Requirements,"

(2) Selection Process

Each application for funding will be
evaluated competitively, and awarded
points based on the General Selection
Criteria identified in section L(d)(1) of
this NOFA. The final decision rests with
the Assistant Secretary or designee.
After eligible applications are evaluated
against the factors for award and
assigned a score, they will be organized
by rank order. The rank ordering will be
done separately for each Initiative. In
addition, the rank ordering will be done
separately for each type of program
(national, regional/local/community-
based, and national fair housing month)
of the Education and Outreach
Initiative, and each purpose (continued
development of existing organizations,
or establishing new organizations)
under the Fair Housing Organization
Initiative. Awards for each Initiative
will be made as follows:

(i) Administrative Enforcement
Initiative. Acceptable applications will
be funded in rank order until all
available funds have been obligated, or
until there are no acceptable
applications.

gi) Education and Outreach Initiative.
(A) National programs. Acceptable
applications will be funded in rank
order until all available funds have been
obligated, or until there are no
acceptable aprlications.

(B) National Fair Housing Month.
Acceptable applications will be funded
in rank order until all available funds
have been obligated, or until there are
no acceptable applications.
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(C) Regional/local/community-based

rograms. Acceptable applications will
ge funded in rank order, by HUD
Region, for the top application in each
such Region. This selection will be
based on the location of the proposed
activity, not the location of tge
applicant. Where activities are proposed
for sites in two or more HUD Regions,
the site with the greatest amount of
activity will be the location for the
Regional selection glurxl'poses. If any
funds remain after funding the top
applications on a Regional basis, they
will be awarded in rank order on a
nation-wide basis.

(iii) Private Enforcement Initiative.
Acceptable apglicau'ons will be funded
in rank order, by HUD Region, for the
top application recommended for
funding in each such Region. If any
funds remain after funding the to
application on a Regional basis, they
will be awarded in rank order on a
nation-wide basis.

(iv) Fair Housing Organization
Initiative. (A) Continued Development
of Existing Organizations, Acceptable
applications will be funded in rank
order, by HUD Region, for the top
application in each Region. If any funds
remain after funding the top application
on a Regional basis, they will be
awarded in rank order on a nation-wide
basis.

(B) Establishing New Organizations.
Acceptable applications will be funded
in national rank order until all available
funds have been obligated, or until there
are no acceptable applications. The only
exception to nationaf rank order funding
will be if more than one high ranking
application proposes activities for the
same location, then only the highest
ranked application for iat location will
be funded.

(3) Cost Factors

The Department expects to fund
multiple applications as a result of this
NOFA. At some point, however, two or
more complete and eligible
applications, after evaluation against the
Selection Criteria, may be considered
equal in technical merit. At that point,
the project’s cost will become the
deciding factor. Furthermore, an
applicant’s proposal will not be funded
when costs are determined to be
E{u:elisﬁcally low or unreasonably

igh.

(e) Applicant Notification and Award
Procedures
(1) Notification *

No information will be available to
applicants during the period of HUD
evaluation, except for notification in

writing to those applicants that are
determined to be ineligible or that have
technical deficiencies in their
apfllcations that may be corrected.
Selectees will be announced by HUD
upon completion of the evaluation
process, subject to final negotiations and
award.

(2) Negotiations

After HUD has ranked the
applications and made an initial
determination of applicants whose
scores are within tﬁe funding range (but
before the actual award), HUD may
require that applicants in this group
participate in negotiations to determine
the specific terms of the cooperative or
grant agreement. In cases where it is not
possible to conclude the necessary
negotiations successfully, awards will
not be made.

If an award is not made to an
applicant whose application is in the
initial funding threshold because of an
inability to complete successful
negotiations, and if funds are available
to fund any applications that may have
fallen outside the initial funding
threshold, HUD will select the next
highest ranking applicant and proceed
as described in the preceding paragraph.

(3) Funding Instrument

HUD expects to award a cost
reimbursable or fixed-price cooperative
or grant agreement to each successful
applicant. HUD reserves the right,
however, to use the form of assistance
agreement determined to be most
appropriate after negotiation with the
applicant.

(4) Reduction of Requested Grant
Amounts and Special Conditions

HUD may approve an application for
an amount lower than the amount
requested, fund only portions of an
application, withholcf funds after
approval, and/or require the grantee to
comply with special conditions added
to the t agreement, in accordance
with 24 CFR part 85.12, the
requirements of this NOFA, or where:

(i) HUD determines the amount
requested for one or more eligible
activities is unreasonable or
unnec -

(ii) The application does not
otherwise meet applicable cost
limitations established for the program;

(iii) The applicant has requested an
ineligible activity;

(iv) Insufficient amounts remain in
that funding round to fund the full
amount requested in the application and
HUD determines that partial funding is
a viable option;

(v) The applicant has demonstrated an
inability to manage HUD grants,
particularly Fair Housing Initiatives
Program grants; or

(vi) For any other reason where good
cause exists.

(5) Performance Sanctions

A recipient failing to comply with the
procedures set forth in its grant
agreement will be liable for such
sanctions as may be authorized by law,
including repayment of improperly used
funds, termination of further

articipation in the FHIP, reduction or
imitation of further funding for
administrative enforcement activities,
and denial of further participation in
programs of the Department or of any
Federal agency.

II. Application Process

. An application kit is required as the
formal submission to apply for funding.
The kit includes information on the
Management Work Plan and Budget for
activities proposed by the applicant. An
application may be obtained gy writing
the Fair Housing Information
Clearinghouse, Post Office Box 6091,
Rockville, MD 20850, or by calling the
toll free number 1-800-343-3442, To
ensure a (Frompt responss, it is
suggested that requests for application
kits be made by telephone.

Completed applications are to be
submitted to Aztec Jacobs, Funded
Programs Division, Office of Fair
Housing and Equal Opportunity,
Department of Housing and Urban
Development, Room 5234, 451 Seventh
Street, S.W., Washington, DC 20410.

The application due date and time
will be specified in the application kit.
Applications may be submitted until the
application due date at any time after
the publication of this NOFA. However,
applicants will be given at least 60 days
from today's date, until [insert date 60
days from Federal Register publication],
to submit their applications.

The application deadline is firm as to
date and Eour. In the interest of fairness
to all competing applicants, the
Department will treat as ineligible for
consideration any application that is
received after the deadline. Applicants
should take this practice into account
and make early submission of their
materials to avoid any risk of loss of
eligibility brought about by
unanticipated delays or other delivery-
related problems. A transmission by
facsimile machine (“FAX"’) will not
constitute delivery.

An applicant may apply for funding
for more than one project or activity, but
a separate application must be
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submitted :;r each of the following
categories of funding:

(1) Administrative Enforcement
Initiative activities;

(2) National programs under the
Education and Outreach Initiative;

(3) National Fair Housing Month
activities under the Education and
Outreach Initiative;

(4) Regional/local/community-based
activities under the Education and
Outreach Initiative;

(5) Private Enforcement Initiative
activities;

(6) Continued development of existing
organizations under the Fair Housing

Initiative; and
Establishing new organizations
under the Fair Housing Organization
Initiative.

Although a s:gmte application is
required for each funding category, an
application may propose more than one
type of eligible activity under each
category. For example, both production
and distribution of a public service
message may be proposed in a single
application for a national program
under the Education and Outreach
Initiative.

Applicants must submit all
information required in the application
kit and must include sufficient
information to establish that the
application meets the selection criteria
set forth in section 1.(d), above, of this
NOFA.

application kit will contam a checklist
of application submission requirements
to completo the application process.

Each epplication for FHIP funding must
contain the following items:

(1) A description of the activities
proposed for funding, and the practice
or practices at the community, local,
regional or national level that have
adversely affected the achievement of
the goal of fair housing, and that will be
addressed by the activities,
This description must include a
discussion and analysis of the housin,
practices identified, including avail
;nformatian mdmngmxdies relating t:nd

iscriminatory practices
their historical background, and
relevant demogrephic data indicating
the nature and extent of the impact of
the described practices on ons
seeking dwellings or services related to
the sale, rental or financing of
dwellings, in the general location where
the applicant proposes to undertake
activities;

(2) A budget—which must include a
realistic ainount, not to exceed $2,000,

in travel costs for training sponsored by
the Department—and a timeline for the
implementation of the

activities, consisting of a wmfdon of
with PHIP fands. ‘“"‘m. e e

with FHIP areas to
be served by the activities, any re

to be produced in connection wi
activities, the cost of each proposed
activity and a schedule for the
implementation and completion of the
activities;

(3) A description of the applicant’s
experience in formulating or carrying
out programs to prevent or eliminate
discriminatory housing practices or in
implemanhux:g other civi :igﬁu
p experience
qmwm of existing personnel
identified for key positions, or a
description of the qualifications of new
staff to be hired, includmg
subcontractors/consultants;

(4) A statement indicating the need
for Federal funding in support of the
proposed ﬁc ject and an estimate of
other public or private resources that
may be available to assist the proposed
activities;

(5) A description of the procedures to
be used by the :Ephcant for monitoring

d activities;

(B A descrlption of the fair housing
benefits that successful completion of
the project will produce, and the
indicators b ch these benefits are to
be m and;

(MNAd ion of the degree to
which the project will be of continuing
use in dealing with housin,
discrimination after funded activities
have been completed;

(8) HUD Form 2880, Applicant
Disclosures;

(9) A listing of any current or pending
grants or contracts, or other business or
financial relationships or agreements, to
provide training, education, and/or self-
tes‘t’mg services between the upgfhmn
and any entity or organization of entities
mvolvzd in the sale, rental, adv:
or provision of brokmge or lending
services for housing. The listing must
include the name and address of the
entity or organization; a brief
description of the services being
performed or for which negotiations are
pending; the dates for of
the services; and the amount of the
contract or grant. This lbﬁng must be
updated during the grant negotiation
}wﬂod.atthoend oﬂhogmmmm and

that will run for more than
twelve months, at the end of the twelfth
month.

(10) The applicant must submit a
certification and disclosure in
accordance with the ents of
section 319 of the Department of the

Interior Appropriations Act (Pub. L.
101-121, 8, ed October 23, 1088), as
implemented in HUD's interim final
rule at 24 CFR part 87, published in the
Federal on February 26, 1990
(55 FR 6736). This statute generally
prohibits recipients and pients of
Federal contracts, grants, cooperative
agreements and loans from usi
appropriated funds for the
Executive or Legislative Branches of the
Fedpt;r;lﬁgovemment in conneail 0111f with
as contract, grant, or loan.
warranted, the arphmt should include
the Disclosure of Lobbying Activities

form (SF-LLL).

(11) The applicant mustsubmita
certification it will compl

(i) The work to be perform under
this award is on a project which
provides direct Fegl;al financial
assistance from the Department of
Housing and Urban Development. As
such, it is subject to the requirements of
Section 3 of the Housing and
Community Development Act of 1968,
Employment Opportunities for Lower
Income Persons in Connection with
Assisted Projects (12 U.S.C. 1701a), and
with implementing regulations at 22
CFR part 135. Section 3 requires, that to
the greatest extent feasible,
opportunities for and
employment be given to lower income
residents of the project area within the
unit of local government or
metropolitan area [or nonmetropolitan
county) and for work in connection with
the project to be awarded to eligible
businesses located in or owned in
substantial part by persons residing in
the area.

(ii) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d-2000d-4)
(Nondiscrimination in Federally
Assisted Programs) and implementing

lations issued at 24 CFR part 1; and
m?“i) The prohibitions against
discrimination on the basis of age under
the Age Discrimination Act of 1975 (42
U.S.C. 6101-07) and implementin
regulations at 24 CFR part 146, and the
prohibitions against discrimination
against handicapped individuals under
section 504 o:ge Rehabilitation Act of
1973 (29 U.S.C. 794) and implementing

lations at 24 CFR part 8.
re?g) Additional Education and
Outreach Initiative ents.

(1) In addition to meeting the
application requirements contained in
section II1.(a) of this NOFA, all
applications for Education and Qutreach
Initiative funding must describe how
the activities or the final products of the
projects can be used by other agencies

and what
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(2) Coordination of activities. Each
non-governmental applicant for funding
under the Education and Outreach
Initiative that is located within the
jurisdiction of a State or local
enforcement agency or agencies
administering a fair housing law that
has been certified by the Department
under 24 CFR part 115 as being a
substantially equivalent fair housing
law must provide, with its application,
documentation that it has consulted
with the agency or agencies to .
coordinate activities to be funded under
the Education and Outreach Initiative.
This coordination will ensure that the
activities of one group will minimize
duplication and fragmentation of
activities of the other. Failure to submit
the documentation required by this
section will be treated as a technical
deficiency in accordance with section
IV., below, of this NOFA.

(3) Every regional/local/community-
based program application must include
as one of its activities a procedure for
referring persons with Fair Housing
complaints to State or local agencies,
private attorneys, or HUD and the
DeFartment of Justice for further
enforcement processing.

(c) Additional Private Enforcement
Initiative requirements. In addition to
meeting the application requirements
contained in section IIL.(a), above, all
proposals for testing under the Private
Enforcement Initiative must include:

(1) Documentation that the applicant
has at least one year of experience in
carrying out a program to prevent or
eliminate discriminatory housing
practices, and has sufficient knowledge
of fair housing testing to enable the
applicant to implement a testing
program successfully;

(2) A certification providing that the
applicant will not solicit funds from or
seek to provide fair housing educational
or other services or products for
compensation, directly or indirectly, to
any person or organization which has
been the subject of testing by the
applicant during a 12 month period
following the test.

(d) Additional Fair Housing
Organization Initiative requirements.
Each applicant under the continued
development of existing organizations
purpose of the Fair Housing
Organization Initiative must submit an
operating budget that describes the
applicant’s total planned expenditures
from all sources, including the value of
in-kind and monetary contributions, in
the year for which funding is sought.
This operating budget will be used for
the purposes of determining the extent
of the 50% funding limitation on
operating expenses.

IV. Corrections to Deficient
Applications

Apgo' cants will not be disqualified
from being considered for funding
because of technical deficiencies in
their application submission, e.g., an
omission of information such as
regulatory/program certifications, or
incomplete signatory requirements for
application submission.

will notify an applicant in
writing of any technical deficiencies in
the application. The applicant must
submit corrections within 14 calendar
days from the date of HUD's letter
notifying the applicant of any technical
deficiency.

The 14-day correction period pertains
only to non-substantive, technical
deficiencies or errors, Technical
deficiencies relate to items that:

1. Are not necessary for HUD review
un:l:ler selection criteria/ranking factors;
an

2. Would not improve the substantive
quality of the proposal.

V. Other Matters
Prohibition Against Lobbying Activities

The use of funds awarded under this
NOFA is subject to the disclosure
requirements and prohibitions of
Section 319 of the Department of
Interior and Related Agencies
Appropriations Act for Fiscal Year 1990
(31 U.S.C. 1352) (the “Byrd
Amendment”) and the implementing
regulations at 24 CFR part 87. These
authorities prohibit recipients of Federal
contracts, grants, or loans from using
appropriated funds for lobbying the
Executive or Legislative branches of the
Federal government in connection with
a specific contract, grant, or loan. The
prohibition also covers the awarding of
contracts, grants, cooperative
agreements, or loans unless the
recipient has made an acceptable
certification regarding lobbying. Under
24 CFR part 87, applicants, recipients
and sub-recipients of assistance
exceeding $100,000 must certify that no

. Federal funds have been or will be spent

on lobbying activities in connection
with the assistance.

Environmental Impact

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with the
Department’s regulations at 24 CFR Part
50 which implement Section 102(2)(C)
of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332). The
Finding of No Significant Impact is
available for public inspection between
7:30 a.m. and 5:30 p.m. weekdays at the
Office of the Rules Docket Clerk, Room

10276, Department of Housing and
Urban Development, 451 Seventh Street,
S.W., Washington, DC 20410.

Executive Order 12606, The Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that the policies announced
in this Notice would not have a
significant impact on the formation,
maintenance, and general well-being of
families except indirectly to the extent
of the social and other benefits expected
from this program of assistance.

Executive Order 12612, Federalism

The General Counsel has determined,
as the Designated Official for HUD
under section 6(a) of Executive Order
12612, Federalism, that the policies
contained in this Notice will not have
federalism implications and, thus, are
not subject to review under the Order.
The promotion of fair housing policies
is a recognized goal of general benefit
without direct implications on the
relationship between the national
government and the states or on the
distribution of power and
responsibilities among various levels of
government.

Drug-Free Workplace Certification

The Drug-Free Workplace Act of 1988
requires grantees of Federal agencies to
certify that they will provide drug-free
workplaces. Thus, each applicant must
certify that it will comply with drug-free
workplace requirements in accordance
with 24 CFR part 24, subpart F.

Accountability in the Provision of HUD
Assistance

HUD has promulgated a final rule to
implement section 102 of the
Department of Housing and Urban
Development Reform Act of 1989 (HUD
Reform Act). The final rule is codified
at 24 CFR part 12, Section 102 contains
a number of provisions that are
designed to ensure greater
accountability and integrity in the
provision of certain types of assistance
administered by HUD. On January 14,
1992, HUD published at 57 FR 1942
additional information that gave the
public (including applicants for, and
recipients of, HUD assistance) further
information on the implementation of
section 102. The documentation, public
access, and disclosure requirements of
section 102 are applicable to assistance
awarded under this NOFA as follows:

Documentation and public access
requirements. HUD will ensure that
documentation and other information
regarding each application submitted
pursuant to this NOFA are sufficient to
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indicate the basis upon which
assistance was ded or denied. This
material, including any letters of

su%ﬁon. will be made available for

c inspection for a five-year period
Eeginning not less than 30 days after the
award of the assistance. Material will be
made available in accordance with the
Freedom of Information Act (5 U.S.C.
552) and HUD's implementing
regulations at 24 CFR part 15. In
addition, HUD will include the
recipients of assistance pursuant to this
NOFA in its quarterly Federal Register
notice of all recipients of HUD
assistance awarded on a competitive
basis. (See 24 CFR 12.14{a) and 12.16(b),
and the notice published in the Federal
Register on January 16, 1992 (57 FR
1942), for further information on these
documentation and public access
requirements.)

isclosures. HUD will make available
to the public for five years all applicant
disclosure reports (HUD Form 2880)
submitted in connection with this
NOFA. Update reports (also Form 2880)
will be made available along with the
applicant disclosure reports, but in no
case for a period less than three years.
All reports—both applicent disclosures
and updates—will be made available in
accordance with the Freedom of
Information Act (5 U.S.C. 552) and
HUD'’s implementing regulations at 24
CFR part 15. {See 24 CFR subpart C, and
the notice published in the Federal
Register on January 16, 1992 (57 FR
1942), for further information on these
disclosure requirements.)

Section 103 HUD Reform Act

HUD's regulation implementing
section 103 of the Department of
Housing and Urban Develogment
Reform Act of 1989 was published May
13, 1991 (56 FR 22088) and became
effective on June 12, 1991. That
regulation, codified as 24 CFR Part 4,
applies to the funding competition
announced today. The requirements of
the rule continue to apply until the
announcement of the selection of
successful applicants. HUD employees
involved in the review of applications
and in the making of funding decisions
are limited by Part 4 from providing
advance information to any person
(other than an authorized employee of
HUD) concerning funding decisions, or
from otherwise giving any applicant an
unfair competitive advantage. Persons
who apply for assistance in this
competition should confine their
inquiries to the subject areas permitted
under 24 CFR Part 4.

Applicants who have questions
should contact the HUD Office of Ethics
(202) 708-3815 (TDD/Voice). (This is

not a toll-free number.) The Office of
Ethics can provide information of a
general nature to HUD employees, as
well. However, a HUD smployee who
has specific p m questions, such as
wh i ject matter can be
discussed with persons outside the
Department, should contact his or her
Regional or Field Office Counsel, or
Headquarters counsel for the program to
which the question pertains.

Section 112 HUD Reform Act

Section 13 of the Department of
Housing and Urban Development Act
containg two provisions dealing with
efforts to influence HUD's decisions
with respect to financial assistance. The
first im; disclosure requirements on
those who are typically involved in
these efforts—those who pay others to
influence the award of assistance or the
taking of 8 management action by the
Department and those who are paid to
provide the influence. The second
restricts the payment of foes to those
who are paid to influence the award of
HUD assistance, if the fees are tied to
the number of housing units received or
are based on the amount of assistance
received, or if they are contingent upon
the receipt of assistance.

Section 13 was implemented by final
rule published in the Federal Register
on May 17, 1991 (56 FR 22912) as 24
CFR part 86. If readers are involved in
any efforts to influence the Department
in these ways, they are urged to read the
final rule, particularly the examples
contained in Appendix A of the rule.

Autherity: Section 561 of the Housing and
Community t Act of 1987 (42
U.S.C. 3616 note); Title VIIL, Civil Rights Act
of 1068, as amended (42 U.S.C. 3601-3619),
Sec. 7(d), Department of Housing and Urban
Development Act (42 U.S.C. 3535(d)).

Dated: December 14, 1993.
Roberta Achtenberg,
Assistant Secretary for Fair Housing and
Equal Opportunity.
[FR Doc. 93-31239 Filed 12-21-93; 8:45 am]
BILUING CODE 4210-28-

ACTION: Notice.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Fair Housing and Equal Opportunity
[Docket No. N-83-3683; FR-3560-N-02]

Submission of Proposed Information

Coliection 1o OMB for NOFA for Falr
Housing Initiatives Program

AGENCY: Office of the Assistant
Secretary for Fair Housing and Equal

Opportunity, HUD.

SUMMARY: The proposed information
collection irements described below
have been submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comment on the
subject proposal.

DATES: Comment due date is January 11,

1994,

ABDRESSES: Interested persons are

invited to submit comments regarding

this proposal. Comments should refer to
the proposal by title and docket number
and should be sentito both of the
following:

Joseph Lackey, OMB Desk Officer,
Office of Management and Budget,
New Executive Office Building,
Washington, D.C. 20503,

Joan Campion, Rules Docket Clerk,
Department of HUD+451 Seventh
Street, room 10276, Washington, DC
20410.

FOR FURTHER INFORMATION CONTACT:

Kay F. Weaver, Reports Management

Officer, Department of Housing and

Urban Development, 451 Seventh Street,

SW., room 4178, Washington, DC 20410,

telephone (202) 708-0050. This is not a

toll-free number. Copies of the

documents submitted to OMB may be
obtained from Ms. Weaver.

SUPPLEMENTARY INFORMATION: This

Notice informs the public that the

Department of Housing and Urban

Development has submitted to OMB, for

expedited processing, an information

collection package with respect to a

Notice of Funding Availability (NOFA)

for the Fair Housing Initiatives Program.

The NOFA announces HUD’s 1893
Fiscal Year (FY) funding of $8.8 million
for the Fair Housing Initiatives Program
(FHIP). This program assists projects
and activities designed to enforce and
enhance compliance with the Fair
Housing Act and substantially
equivalent State and local fair housing
laws.

In addition to giving the amounts
available for funding the Fair Housing
Initiatives Program for FY 1993, the
NOFA describes: (1) The nature and
scope of eligible program activities; (2)
the requirements and procedures for
applicants to follow; (3) the selection
criteria for applications.

Application requirements associated
with this program have been approved
by the Office of Management and
Budget, under section 3504(h) of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3054(h)), and essigned OMB
control number 2529-0033. The NOFA
adds new collection of information
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requirements at section L(c)(4), related
to the new Fair Housing Organization
Initiative, which was added by section
905 of the Housing and Community
Development Act of 1992, In addition to
other information collections previously
suthorized, to avoid an appearance of a
conflict of interest in the
implementation of projects and
activities funded under FHIP, section
111.{a)(8) of this NOFA requires all
applicants to list any current or pending
grants or contracts, or other business or
financial relationships or agreements, to
provide training, education, and/or self-
testing services between the applicant
and any entity or organization of entities
involved in the sale, rental, advertising

or provision of brokerage or real estate-
related transactions. This listing must
include the name of the entity or
organization, a brief description of the
services being performed for which
negotiations are pending, and the dates
of performance of the services. This
listing must be updated during the grant
negotiation period, at the end of the
grant term, and for grants that will run
for more than twelve months, at the end
of the twelfth month.

Expedited review has been requested
with a twenty day public comment
period, so that the application process
described in this NOFA may be carried
out after approval of the described
collections of information.

Pending approval of these collections
of information by OMB and the
assignment of an OMB control number,
no person may be subjected to a penalty
for failure to comply with these
information collection requirements,
The OMB control number, when
assigned, will be announced by separate
notice in the Federal Register.

The public reporting burden for this
collection of information is estimated to
include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the documents making up the
collection of information. Information
on the estimated public reporting
burden is provided below:

Saction of NOFA affected

Number of re- | Hours per

response

1.(c)(4)

1.(a)(9)

18

Total annual reporting burden

1

The Department has submitted the
proposal for the collection of
information, as described below, to
OMB for review as required by the
Paperwork Reduction Act (42 U.S.C.
chapter 35):

(1) Title of the information collection
proposal: Fair Housing Initiatives
Program Notice of Funding Availability.

(2) Office of the Agency to collect the
information: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity.

(3) Description of the need for the
information and its proposed use: The
information is needed for the purpose of
evaluating activities proposed for
funding by applicants. The information
comprises the application by eligible
applicants who compete for funding
under this program.

(4) form number: Not
applicable at this time,

(5) Members of the public who will be
affe(l:xted by 31: proposal [eligible
applicants, nding upon the activity
for which funding is souggltl): State and
local fair housing agencies; State or
local governments; qualified fair
housing enforcement organizations; fair
housing enforcement organizations;
public or private non-profit
organizations or institutions and other
public or private entities that are
formulating or carrying out programs to
prevent or eliminate discriminatory
housing practices; Fair Housing
Assistance Program (FHAP) Agencies—
State and local agencies funded by the
Fair Housing Assistance Program

(FHAP); Community Housing Resource
Boards (CHRBs); Nonprofit groups
organizing to build their capacity to
provide fair housing enforcement,

(6) How frequently information
submissions will be required: One time.

(7) An estimate of the total numbers
of hours needed to prepare the
information submission including
number of respondents, frequency of
response, and hours of response: Ses the
Chart under the heading “Reporting
Burden" below.

(8) Type of request: Additional
requirements request.

(9) The name and telephone number
of an agency official familiar with the
proposal: Jacquelyn J. Shelton, Director,
Office of Fair Housing Assistance and
Voluntary , room 5234, 451
Seventh Street, SW., Washington, DC
20410-2000. Telephone number (202)
708-0800. A telecommunications device
(TDD) for hearing and speech impaired
persons is available at (202) 708-0455.
(These are not toll-free numbers.)

A summary of the information
collection requirements for which
approval has been requested is set forth
following the signature in this notice as
an exhibit only. The paperwork burden
is stated on a chart under the heading
“Reporting Burden".

Authority: Section 3507 of the Paperwork
Reduction Act, 44 U.S.C. 3507; section 7(d)
of the Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d).

Dated: December 14, 1993.
Roberta Achtenberg,
Assistant Secretary for Fair Housing and
Egual Opportunity.

Proposal: Notice of Funding
Availability for 1993—Fair Housing
Initiatives Program.

Office: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity.

Descriptjon of the Need for the
Information and Its Proposed Use: This
information collection is required in
connection with the issuance of a Notice
of Funding Availability (NOFA) that
announces the availability of $8.8
million for the Fair Housing Initiatives
Program. The information is needed for
the purpose of evaluating activities
proposed for funding by applicants. The
information comprises the application
by eligible applicants who compete for
funding under this program.

Form Number: None.

Respondents: State and local fair
housing agencies; State or local
governments; qualified fair housing
enforcement organizations; fair housing
enforcement organizations; public or
private non-profit organizations or
institutions and other public or private
entities that are formulating or carrying
out programs to prevent or eliminate
discriminatory housing practices; Fair
Housing Assistance Program (FHAP)
Agencies—State and local agencies
funded by the Fair Housing Assistance
Program (FHAP); Community Housing
Resource Boards (CHRBs); Nonprofit
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groups organizing to build their capacity
to provide fair housing enforcement.
requency of Submission: One time.

REPORTING BURDEN

Section of NOFA affected

1.(c)(4)

liL.(a)(@) . ?

Total annual reporting burden ....

Status: Additional requirements
request.

Contact: Jacquelyn J. Shelton, HUD,
(202) 708-0800; Joseph Lackey, OMB,
(202) 395-7318.

The following is an excerpt from an
as-yet unpublished Notice of Funding
Availability (NOFA) for the FY 1993
Fair Housing Initiatives Program. The
NOFA announces HUD's FY 1993
funding of $8,800,000 for the Fair
Housing Initiatives Program (FHIP) to be
used for projects and activities designed
to enforce and enhance compliance with
the Fair Housing Act and sugstantially
equivalent State and local fair housing
laws, The NOFA will contain
information concerning the purpose of
the program, applicant eligibility,
available amounts, selaction criteria,
and application processing, includin
how to apply and how selections will be
made. The purpose of publishing the
following excerpt from the NOFA is to
inform the public of the information
collection requirements that will be
contained in the NOFA. ;

Section L(c)(4)

Excerpts From the Fair Housing
Initiatives Program Notice of Funding
Availability—FY 1993:

(4) Fair Housing Organization (FHO)
Initiative.

(i) Purpose: Continued Development
of Existing Organizations.

(A) Eligible applicants. Eligible
applicants for funding under this
purpose of the FHO Initiative are:

(1) Qualified fair housing enforcement
organizations;

(2) Other private nonprofit fair
housing enforcement organizations; and

(3) Nonprofit groups organizing to
build their capacity to provide fair
housing enforcement.

(B) Eligible activities. Eligible
activities for funding under this purpose
of the FHO Initiative are any activities
listed as eligible under the Private
Enforcement Initiative in section
L(c)(3)(ii) of this NOFA.

(C) Operating budget limitation. (1)
Funding under this purposs of the FHO
Initiative may not be used to provide
more than 50 percent of the operating
budget of a recipient organization for
any one year.

(2) For purposes of the limitation in
this paragraph, operating budget means
the applicant’s total planned budget
expenditures from al}l) sources, including
the value of in-kind and monetary
contributions, in the year for which
funding is sought.

(D) Term of contract. Single year
projects may be for up to eighteen
months in duration.

(ii) Purpose: Establishing New

anizations.

A) Eligible apfb'cants. Any
applicants eligible under any of the
other FHIP Initiatives in this NOFA are
eligible applicants for funding under
this purpose of the FHO Initiative.

(B) Eligible activities. Eligible for
funding under this purpose of the FHO
Initiative are two-year projects that help
establish, organize, and build the
capacity of fair housing enforcement
organizations in the targeted unserved
and underserved areas identified in
section L(c)(4)(ii)(C), below, of this
NOFA. The Department has considered -
a number of factors to identify the
targeted areas eligible for this purpose of
the FHO Initiative under this NOFA,
including, for example, the amount of
funds available; the lack of substantially
equivalent state or local agencies, or
private enforcement groups; and the
presence of large concentrations of
protected classes. In future NOFAs, the
Department will consider additional
targeted areas for funding.

(C) Targeted areas. (1) A preference of
ten additional points will be given for
applications that propose to establish
new fair housing enforcement
organizations in any of the following
unserved areas:

(i) Arkansas;

(i7) Idaho;

(1i1) Mississippi;

(iv) New Mexico;

(v) North Dakota; and

(vi) Wyoming.

(2) Applications that propose to
establish new fair housing enforcement
organizations in any of the following
underserved areas will also be
considered for funding:

(1) Georgia;

(i1) Iowa;

(1ii) Kansas;

(iv) Louisiana;

(v) Missouri;

(vi) Nebraska;

(vii) Oklahoma;

(viii) South Carolina;

(ix) Texas;

(x) Utah; and

(xi) Washington.

(D) Term of contract. Two-year
projects may not exceed twenty-four
months in duration, and funding for the
second year of a project is subject to a
performance review of the first year’s
activities and available annual
appropriations.

Section I11.(a)(9)

(9) A listing of any current or pending
grants or contracts, or other business or
financial relationships or agreements, to
provide training, education, and/or sel!-
testing services between the applicant
and any entity or organization of entities
involved in the sale, rental, advertising
or provision of brokerage or lending
services for housing. The listing must
include the name and address of the
entity or organization; a brief
description of the services being
performed or for which negotiations are
pending; the dates for performance of
the services; and the amount of the
contract or grant. This listing must be
updated during the grant negotiation
period, at the end of the grant term, and
for grants that will run for more than
twelve months, at the end of the twelfth
month.
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