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of its stoichiometric material
consumption formula shows that, based
on the predominant method of
production, taxable chemicals constitute
98 percent by value of the materials
used in its production. The stated cost
for butane is $0.0543 per pound and the
stated cost for oxygen is $0.0019 per
pound.

Paraformaldehyde

HTS number: 2912.60.00.00
CAS number: 30525-89—4

Paraformaldehyde is derived from the
taxable chemical methane.

Paraformaldehyde is a solid produced
predominantly from aqueous
formaldehyde. Formaldehyde is
produced by catalytic vapor phase
oxidation of methanol. Methanol is
produced from methane.

The stoichiometric material
consumption formula for
paraformaldehyde is:

10 CH4 (methane)+5 O; (oxygen)+H,0O
(water) — 10 H;
(hydrogen)+HO(CH;0);0H
(paraformaldehyde)

Paraformaldehyde has been
determined to be a taxable substance

because a review of its stoichiometric
material consumption formula shows
that, based on the predominant method
of production, taxable chemicals
constitute 94.6 percent by value of the
materials used in its production. The
stated cost for methane is $0.0386 per
pound, the stated cost for water (steam)
is $0.0023 per pound, and the stated
cost for oxygen is $0.0019 per pound.
Dale D. Goode,

Federal Register Liaison Officer, Assistant
Chief Counsel (Corporate).

[FR Doc. 93-31015 Filed 12-20-93; 8:45 am|
BILLING CODE 4830-01-U
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This section of the FEDERAL REGISTER
contains notices of meetings published under
the “Government in the Sunshine Act” (Pub.
L. 94-409) 5 U.S.C. 552bfe)(3).

FEDERAL DEPOSIT INSURANCE
CORPORATION

Pursuant to the provisions of the
“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that
at 5:07 p.m. on Thursday, December 186,
1993, the Board of Directors of the
Federal Deposit Insurance Corporation
met in closed session to consider
matters relating to the Corporation’s
corporate activities.

In calling the meeting, the Board
determined, on motion of Director
Jonathan L. Fiechter (Acting Director,
Office of Thrift Supervision), seconded
by Director Eugene A. Ludwig
(Comptroller of the Currency),
concurred in by Acting Chairman
Andrew C. Hove, Jr., that Corporation
business required its consideration of
the matters on less than seven days’
notice to the public; that no earlier
notice of the meeting was practicable;
that the public interest did not require
consideration of the matters ina
meeting open to public observation; and
that the matters could be considered in
a closed meeting by authority of
subsections (c){4), (c)(9)(B), and (c}(10)
of the “Government in the Sunshine
Act” (5 U.S.C. 552b(c)(4), (c)(9)(B), and
(c)(10)).

The meeting was held in the Board
Room of the FDIC Building located at
550-17th Street, NW., Washington, DC.

Dated: December 17, 1993.

Federal Deposit lnsurance Corporatian.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 93-31274 Filed 12-17-93; 2:41 pm]
BILLING CODE 6714-01-M

NUCLEAR REGULATORY COMMISSION

DATE: Weeks of December 20, 27, 1993
and January 3 and 10, 1994.

PLACE: Commissioners’ Conference
Room, 11555 Rockville Pike, Rockville,
Maryland.

STATUS: Public and Closed.
MATTERS TO BE CONSIDERED:
Week of December 20

Monday, December 20

9:00 a.m.
Discussion of Management-Organization
and Internal Personnel Matters (Closed—
Ex. 2 and 6)
2:30 p.m.
Briefing by DOE on HLW Program (Public
Meeting)
(Contact: Linda Desell, 202-588-1462)

Tuesday, December 21

10:00 a.m.

Periodic Meeting with Advisory Committee
on Nuclear Waste (ACNW) (Public
Meeting)

(Contact: John Larkins, 301-492-4516)

11:30 a.m.

Affirmation/Discussion and Vote (Public
Meeting)

a. Modifications to Fitness-for-Duty
Program Requirements Concerning the
Random Drug Testing Rate (Tentative)

(Contact: Loren Bush, 301-504-2944)

(Postponed from December 14)

3:00 p.m.

Briefing on Results of Fee Study (Public
Meeting)

(Contact: James Holloway, 301-492-4301)

Wednesday, December 22
10:00 a.m.

Briefing on Results of License Extension
Workshop and Proposed Changes to
License Renewal Rule (Public Mesating)

{€ontact: Scott Newberry, 301-504-1133)

Week of December 27-—Tentative

There are no meetings scheduled for the
Week of December 27.

Week of January 3—Tentative

There are no meetings scheduled for the
Week of January 3.

Week of January 10—Tentative

Menday, January 10
10:30 a.m.
Briefing on Options for Agreement Stata
Compatibility Policy (Public Meeting)

(Contact: Cardelia Maupin, 301-504-2312)
2:00 p.n.

Briefing on NRC Research Programion Lew

Level Waste (Public Meeting)

(Contact: Nick Costanzi, 301-492-3760)
3:30 p.m. .

Affirmation/Discussion and Vote (Public

Meeting) (if needed)

Note: Affirmation sessions are initially
scheduled and announced to the publicon a
time-reserved basis. Supplementary notice is
provided in accordance with the Sunshine
Act as specific items are identified and added
to the meeting agenda. If there is no specific
subject listed for affirmation, this means that
no item has es yet been identified as
requiring any Commission vote on this date.

The schedule for Commission
meetings is subject to change on short
notice. To verify the status of meetings
call (recording}—(301) 504-1292.
CONTACT PERSON FOR MORE INFORMATION:
William Hill (301) 504—-1661.

Dated: December 16, 1993.

William M. Hill, Jr.,
SECY Tracking Officer, Office of the
Secretary.

[FR Doc. 93-31191 Filed 12-17-93; 11:34
am]

BILLING CODE 7590-01-M
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Corrections

Federal Register
Vol. 58, No. 243

Tuesday, December 21, 1993

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed Rule,
and Notice documents. These cofrections are
prepared by the Office of the Federal
Register. Agency prepared corrections are
issued as signed documents and appear in
the appropriate document categories
elsewhere in the issue.

DEPARTMENT OF ENERGY
10 CFR Part 835

Occupational Radiation Protection

Correction

In rule document 93-27997 beginning
on page 65458, in the issue of Tuesday,

December 14, 1993, in the first column,

in the EFFECTIVE DATES, “January 13,

1993."” should read “January 13, 1994."

BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 93
[FRL—4805-1)

Determining Conformity of General
Federal Actions to State or Federal
implementation Plans

Correction

In rule document 93-28818 beginning

on page 63214 in the issue of Tuesday,

November 30, 1993, make the following
correction:

§93.150 [Corrected]

On page 63253, in the second column,
in §93.150(c)(2)(i), in the first line,
“December 30, 1993,” should read
“January 31, 1994,".

BILLING CODE 1505-01-D
»
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December 21, 1993

Part Il

Department of
Health and Human
Services

Food and Drug Administration

21 CFR Part 1, et al.

Metric Labeling; Quantity of Contents
Labeling Requirements for Foods, Human
and Animal Drugs, Animal Foods,
Cosmetics, and Medical Devices;
Proposed Rule
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 1, 201, 501, 701, and 801
[Docket Nos. 92N-0406 and 93N-0226]

Metric Labeling; Quantity of Contents
Labeling Requirements for Foods,
Human and Animal Drugs, Animal
Foods, Cosmetics, and Medical
Devices

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its regulations to require the use
of the most appropriate units of both the
International System of Units (SI) and
the avoirdupois (customary inch-pound)
system for the declaration of the net
quantity of contents on the label of
consumer commodities regulated by the
agency. This action is being taken in
accordance with amendments issued in
1992 to the Fair Packaging and Labeling
Act (the FPLA).
DATES: Written comments by February
22, 1994. The effective date of the 1992
technical amendments to the FPLA is
February 14, 1994. After February 14,
1994, products whose labels were
printed before that date may continue to
be sold or distributed. The agency is
proposing that any final rule that they
may issue based on this proposal
become effective 30 days after its date
of publication in the Federal Register,
but not before February 14, 1994.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.
Copies of the National Institute of
Standards and Technology (NIST)
handbooks and special publications
may be obtained from the National
Conference on Weights and Measures,
P.O. Box 4025, Gaithersburg, MD 20885,
301-975-4004.
FOR FURTHER INFORMATION CONTACT: For
general information: Judith W. Riggins,
Office of Policy (HF-23), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-2831.
For information concerning drugs:
Donald Dobbs, Center for Drug
Evaluation and Research (HFD-820),
Food and Drug Administration, 7500
Standish Pl., Rockville, MD 20855, 301~
594-1006.
For information concerning veterinary
foods and drugs: John Borders, Center

for Veterinary Medicine (HFV-238),
Food and Drug Administration, 7500
Standish PL., Rockville, MD 20855, 301~
594-1737.

For information concerning
cosmetics: John E. Bailey, Center for
Food Safety and Applied Nutrition
(HFS-100), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204, 202-205-4530.

For information concerning ical
devices and radiological products:
Byron Tart, Center for Devices and
Radiological Health (HFZ-300), Food
and Drug Administration, 2098 Gaither
Rd., Rockville, MD 20850, 301-594—
4639.

SUPPLEMENTARY INFORMATION:
1. Background

A. Historical

The use of metric units in the United
States was first authorized by law in
1866 (the Metric System Act, 14 Stat.
339). In 1875, the United States signed
the Treaty of the Meter in Paris, which
established the International Bureau of
Weights and Measures and recognized
the meter as the accepted international
unit of measure. However, the
customary inch-pound system
continued to be the predominant form
of measurement in the United States
(Ref. 1).

On August 9, 1968, the Metric Study
Act (Pub. L. 90-472) was enacted. This
act directed the Secretary of Commerce
to conduct a study to determine the
advantages and disadvantages of
increased use of the SI in the United
States and to submit a full report to
Congress within 3 years. The report, “A
Metric America: A Decision Whose
Time Has Come,” was submitted to
Congress in August 1971. The findings
of the study were that

* » * eventually the United States will
join the rest of the world in the use of the
metric system as the predominant common
language of measurement. Rather than
drifting to metric with no national plan to
help the sectors of our society and guide our
relationships abroad, a carefully planned
transition in which all sectors participate
voluntarily is preferable.

(Ref. 1)

On December 23, 1975, President
Gerald Ford signed the Metric
Conversion Act of 1975 (15 U.S.C.
205b). The Metric Conversion Act
directed the establishment of the U.S.
Metric Board to coordinate the
nationwide voluntary conversion to the
SI. However, no time period was set
within which conversion should take
place, and no funds were authorized to
finance the expenses that would have
been incurred in conversion.

B. Recent Developments

On August 23, 1988, Congress passed
the Omnibus Trade and
Competitiveness Act (Pub. L. 100-418),
which was based on a finding that
world trade was increasingly geared
toward the SI. It further found that U.S.
industry was often at a competitive
disadvantage when dealing in
international markets because of its
nonstandard measurement system, and
that it was sometimes excluded from
these markets when it was unable to
deliver goods that were measured in
metric terms. Consequently, Congress
declared that the Sl is the preferred
system of weights and measures for U.S.
trade and commerce. It also required
each Federal agency to use SI units in
its procurement, grants, and other
business-related activities, except to the
extent that such use is impractical or is
likely to cause significant inefficiencies
or loss of markets to U.S. firms, such as
when foreign competitors are producing
competing products in nonmetric units.
Further, it directs Federal agencies to
seek out ways to increase public
understanding of the SI through
educational information and guidance
and in government publications, and to

permit the continued use of traditional
systems of weights and measures in
nonbusiness activities.

On July 25, 1991, President George
Bush issued Executive Order 12770,
“Metric Usage in Federal Government
Programs,” which designated the
Secretary of Commerce to direct and
coordinate efforts by Federal
departments and agencies to implement
Government SI usage in accordance
with section 3 of the Metric Conversion
Act (15 U.S.C. 205b), as amended by
section 5164(b) of the Omnibus Trade
and Competitiveness Act. In support of
these efforts, all Executive Branc
departments and agencies of the U.S.
Government were specifically directed
to use by September 30, 1992, to the
extent feasible, or by such other date or
dates established by the department or
agency in consultation with the
Secretary of Commerce, SI units in
Federal Government procurement,
grants, and other business-related
activities. Other business-related
activities included all uses of
measurement units in agency programs
and functions related to trade, industry,
and commerce.

On February 14, 1992, the American
Technology Preeminence Act of 1991
(ATPA) (Pub. L. 102-245) was enacted.
Section 107 of the ATPA amended the
FPLA (15 U.S.C. 1451 et seq.) to require,
among other things, that the most
appropriate units of the SI be used as
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the primary system for expressing
quantity in the declaration of net
quantity of contents on consumer
packages. This provision was to take
effect on February 14, 1994,

However, it soon became clear that
these amendments had the potential to
impose a significant economic burden
on U.S. industry, Therefore, on August
3, 1992, President Bush signed Public
Law 102-329, which repealed section
107 of the ATPA and made technical
amendments (the 1992 technical
amendments) to the FPLA with respect
to its treatment of SI units. As a result
of the 1992 technical amendments, the
FPLA now: (1) Requires use of the most
appropriate units of both the customary
inch-pound system and the SI for the
declaration of net quantity of contents;
(2) permits, in lieu of the term “weight,”
the use of the term “mass’ in the
quantity of contents statement; (3) no
longer requires declaration of net
quantity of contents in two different
terms of the customary inch-pound
system on packages that contain less
than 4 pounds (1b) or 1 gallon (gal) and
are labeled in terms of weight or
volume, on packages labeled in terms of
linear measure, or on packages labeled
in terms of the measure of area; (4)
permits the net quantity of contents
declaration on random weight packages
to be expressed in pounds and decimal
fractions of a pound carried out to not
more than three decimal places and
makes SI declaration of the net quantity
of contents on such packages optional;
and (5) exempts foods packaged at the
retail store level from the requirement
that the declaration of net quantity of
contents include a declaration in terms
of SI units.

The 1992 technical amendments did
not change the February 14, 1994,
effective date established by the ATPA
for the SI labeling requirements;
however, they did provide that the SI
labeling requirements would have no
effect on the sale or distribution of
products whose labels were printed
before the effective date (1992 technical
amendments, section 2). Further,
nothing in the 1992 technical
amendments applies to unit pricing,
advertising, recipe programs, nutrition
labeling, or other general pricing
information (id.). Finally, the 1992
technical amendments provided that
nothing in the amendments shall be
construed to require changes in package
size or to affect in-any way the size of
packages (id.).

FDA fully supports initiatives to
enhance consumer understanding of the
Sland to foster use of the SI by U.S.
industries. FDA has adopted a policy to
utilize SI units of measure whenever

practicable for its procurement, grants,
and other business-related activities. In
1987, FDA adopted a policy,
compliance policy guide (CPG) 7150.17,
to permit the use of SI units, in addition
to the customary inch-pound
declarations, in net quantity of contents
statements on labels of commodities
regulated by the agency.

n the Federal Register of May 21,
1993 (58 FR 29716) (docket no. 92N—
0406), FDA proposed to amend its food
labeling regulations to require use of
both SIand customary inch-pound units
to express net quantity of contents on
food labels. The rules proposed herein
would revise regulations on net quantity
of contents declarations for other
consumer commodities regulated by
FDA, i.e., over-the-counter (OTC)
human and veterinary drugs, animal
foods, cosmetics, and medical devices,
to require use of both the SI and
customary inch-pound units.

FDA is proposing the requirements for
declaration of net quantity of contents
in SI units in response to the
amendments to the FPLA. The proposed
requirements, therefore, if adopted, will
be applicable only to consumer
commodities as defined by that statute.
Section 10(a) of the FPLA defines
“‘consumer commodity,'" in part, as
“any food, drug, device, or cosmetic
* * * which is customarily produced or
distributed for sale through retail sales
agencies or instrumentalities for
consumption by individuals, or use by
individuals for purposes of personal
care or in the performance of services
ordinarily rendered within the
household, and which usually is
consumed or expended in the course of
such consumption or use.”

Although the proposed rules related
to food labeling were published on a
different date, FDA intends for all final
rules implementing the 1992 technical
amendments to reflect a uniform agency
policy on quantity of contents labeling.
The proposed rules in this document
reflect the agency's current thinking
regarding implementation of the FPLA
as amended by the 1992 amendments.
Any final rule on quantity of contents
declarations on food labels will be
consistent with the final rules resulting
from this rulemaking process. For this
reason, FDA encourages interested
persons affected by the May 21, 1993,
food labeling proposed rules on metric
labeling, as well as interested persons
affected by this propoesal, to provide
comments on the proposed rules in this
document. Comments received on the
May 21, 1993, food labeling proposal
will be considered along with comments
on this proposal when the agency
develops final quantity of contents

regulations for foods, OTC human and
veterinary drugs, animal foods,
cosmetics, and medical devices.

FDA recognizes that some provisions
of these proposed rules are different, in
substance and organization, from the
May 21, 1993, food labeling proposal.
Many of these differences are based on
FDA'’s preliminary review of comments
on the food labeling proposal. Those
comments identified technical errors
and requested clarifications, revisions,
and greater flexibility in the food
labeling regulations, which the agency
anticipates it will provide in the food
labeling final rule. (FDA is continuing to
evaluate comments on the May 21,
1993, food labeling proposal and will
provide a detailed discussion of the
comments in the preamble to the food
labeling final rule.)

The proposed rules in this document
differ from the May 21, 1993, food
labeling proposal as follows:

1. The regulations have been revised
and reorganized for clarity;

2. The regulations place references to
Sl and SI units in the primary position
within the text of the regulations to
stress that the SI system is the preferred
system of weights and measures for U.S.
trade and commerce under the 1992
technical amendments;

3. The regulations correct technical
errors in SI and customary inch-pound
conversion factors and in examples of
quantity of contents declarations;

4. The regulations would permit
manufacturers to round down
calculated quantities to prevent
overstating the quantity of the contents
of the package;

5. The regulations would permit
manufacturers to determine the number
of significant digits to use in the
quantity of contents declaration;

6. The regulations would permit the
use of the symbols “I”" and “ml,” in
addition to “L” and “mL,” for liter and
milliliter, respectively, in quantity of
contents declarations;

7. The regulations are consistent with
the NIST Handbooks regarding the use
of upper and lower case letters, periods
after symbols and abbreviations, and
plural forms of symbols and
abbreviations;

8. FDA is requesting comments on a
possible exemption from the
requirement that the quantity of
contents of certain packages be
expressed in pounds or the largest
whole unit, for liquid measure, if these
packages are instead labeled in terms of
ounces or fluid ounces; and

9. The regulations eliminate the
present requirement that all other label
information be formed on the surface
when the quantity of contents
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declaration is blown, embossed, or
molded on a glass or plastic surface. The
agency believes that it is not practical to
require all other mandatory labeling
information to be blown, embossed, or
molded on the labels in cases where the
quantity of contents statement is
provided in this manner.

C. Future

In the future, to the extent that it is
practicable, FDA will continue to
demonstrate its support for the Sl by
using SI units to express measurements
contained in the text of its regulations.
FDA invites comments on specific
regulations, or other agency activities,
for which use of SI units of measure
would be appropriate.

I1. Provisions of the Proposed Rule

A. Regulations Amended

FDA is proposing in this document to
amend the following provisions of Title
21 of the Code of Federal Regulations:

1. The general labeling provisions in
§1.1(21 CFR 1.1);

2. The OTC human drugs and OTC
veterinary drugs labeling provisions in
§201.62 (21 CFR 201.62);

3. The provisions for the information
panel of food packaged for animals in
§501.2 (21 CFR 501.2);

4. The animal food labeling
provisions in § 501.105, which the
agen%lproposes to renumber as § 501.7;

5. The cosmetic labeling provisions in
§701.13 (21 CFR 701.13); and

8. The OTC device labeling provisions
in § 801.62 (21 CFR 801.62).

B. Revised Section Heading and
Renumbering

The section heading for current
§ 501.105 is “Declaration of net-quantity
of contents when exempt.” However,
this section primarily establishes
requirements for the declaration of net
quantity of contents on labels for animal
food. Thus, the agency proposes to
change the heading to *‘Declaration of
net quantity of contents,” which is more

ap&x_’)oxriate.

also is proposing to redesignate
current § 501.105 as §501.7. This
change will place the revised regulation
in subpart A of part 501 with other
general labeling provisions for animal
food. Throughout this document,
§501.7 refers to revised and
redesignated § 501.105.

C. Terminology and Standards

FDA is proposing in §§201.62, 501.7,
701.13, and 801.62 to provide for use of
SI units of mass, volume, and capacity.
The proposed revisions would require
the net quantity of contents declaration
to be stated in units of both the

customary inch-pound system and the
SI, rather than the customary inch-
pound system only. The proposed
revisions implement section 4(a)(2) of
the FPLA, as amended (15 U.S.C.
1453(a)(2)), which requires that net
quantity of contents be separately and
accurately stated using the most
appropriate units of both the customary
inch-pound system and the SL

The agency is proposing to revise
§§201.62, 501.7, 701.13, and 801.62 to
permit the use of the terms "“mass™ or
“weight” in the quantity of contents
declaration. The 1992 technical
amendments revised the FPLA by
striking the terms “weight" or
“weights,”” wherever they appeared, and
by adding in their place the phrase
“weight or mass"” or ““weights or
masses.” The proposed addition of the
term “‘mass” to the regulations will
permit appropriate use of the terms
“weight’’ and “mass” as defined by
NIST, Department of Commerce, in
NIST Handbook No. 44, 1993 ed.,
paragraph 3.2.1, appendix B, entitled
“Specifications, Tolerances, and Other
Technical Requirements for Weighing
and Measuring Devices” (Ref. 2).
According to NIST Handbook No. 44,
“The weight of a body is a measure of
the force exerted on it by gravity or the
force needed to support it,” and “The
mass of a body is a measure of its
inertial property or the amount of matter
it contains.” Thus, the more appropriate
term “mass” should be used when
referring to the amount of matter an
object contains.

FDA also is proposing in §§ 201.62(j),
501.7(j), 701.13(1), and 801.62(j) to
provide that use of the terms “net,” “‘net
mass,” or “net weight”" for stating mass
or weight and “net” or *‘net content” for
stating fluid measure or numerical
count in the quantity of contents
declaration is optional. Thus, net
quantity of contents statements need not
provide any of these qualifying terms or
phrases. FDA believes that these terms
are no longer necessary to prevent
consumer confusion because the
required presence of the declaration in
SI units will indicate whether the
declaration is in terms of weight or mass
or in terms of fluid measure, However,
the agency cautions that quantity of
contents statements must always convey
the net quantity of contents, even when
suecg qualifying terms or phrases are not
used.

To reduce the possibility for
confusion, the agency tentatively finds
that §§ 201.62, 501.7, 701.13, and 801.62
should contain a description of the
terminology applicable to all units of
the SI, their names, symbols, and
multiplying factors. This information

will permit manufacturers to identify
the most appropriate SI units for the
declaration of the net quantity of
contents of their products. The General
Conference on Weights and Measures
(CPGM), of which the United States is
a member, is the definitive reference on
the SI. The CPGM has established base
units for the SI, a set of prefixes, the
derived and supplementary units, and a
comprehensive specification for the
units of measurement. Therefore, the
agency is proposing to provide this
information in §§ 201.62(d)(7)(iii),
501.7(d)(6)(iii), 701.13(d)(6)(iii), and
801.62(d)(5)(iii) as a convenient
reference.

This information also is available in
the following publications: “The
International System of Units (SI)” (Ref.
3); Federal Standard 376B; “Preferred
Metric Units for General Use by the
Federal Government”' (Ref. 4); and
“Interpretation of the SI for the United
States and Metric Conversion Policy for
Federal Agencies” (Ref. 5). FDA has
previously provided guidance on use of
SI units in the form of CPG 7150.17,
dated April 1, 1987. FDA intends that
the provisions of the final rule based
upon this proposal will supersede the
guidance in CPG 7150.17.

FDA is proposing in §§ 201.62(b),
501.7(b), 701.13(b), and 801.62(b) to
provide a specific conversion chart for
use in calculating the conversion of SI
gquantities to customary inch-pound
quantities and of customary inch-pound
quantities to SI quantities. Uniform
conversion factors are necessary to
ensure that net contents declarations are
consistent from product to product. For
example, the conversion from ounces to
grams must always be performed using
the same factor, 28.3495, not 28.00,
28.3, or 28.35. Use of one factor by one
manufacturer and a different factor by
another manufacturer would result in
different SI declarations for the same
amount in ounces or vice versa and
would lead to consumer confusion.
Thus, the proposed change will help to
prevent this confusion.

The conversion chart in proposed
§§ 201.62(b), 501.7(b), 701.13(b), and
801.62(b) is derived from the “Metric/
Inch-Pound Conversion Factors"
appearing as appendix A to the
“Uniform Packaging and Labeling
Regulation” adopted by the National
Conference on Weights and Measures
(NCWM), which is contained in NIST
Handbook 130 (1993) (Ref. 6). FDA is
proposing to use conversion factors and
other information derived from the
NIST chart as the basis for converting SI
and customary inch-pound quantities
instead of conversion factors established
by other entities (both public and
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private), because the U.S. Department of
Commerce has been designated in
Executive Order 12770 to direct and
coordinate efforts by Federal
departments and agencies to implement
Government metric usage in accordance
with the Metric Conversion Act of 1975
and the Omnibus Trade and
Competitiveness Act of 1991. NIST is
that part of the U.S. Department of
Commerce most concerned with units of
measure, specifically the establishment
and maintenance of U.S. standards of
weights and measures. FDA advises that
if a specific conversion factor is not
provided in the conversion charts in
final rules resulting from these
proposals, other authoritative

references, such as Federal Standard
3768 or its latest edition, may be used

to obtain the conversion factor.

FDA also is osing in §§ 201.62(c),
501.7(c), 701.13(c), and 801.62(c) to
include the acceptable symbols that may
be used when stating the net quantity of
contents in SI units. This information
also is readily available in the
publications listed above. Although “L"
and “mL" are preferred symbols under
the S1 system for the units for liter and
milliliter, respectively, “1" and *‘ml” are
also acceptable symbols for these units
under the SI system. Consequently, the
regulations would permit the use of
either appropriate symbol in quantity of
contents decgarations In addition,
periods and plural forms for S1 units
would not be permitted because they are
inappropriate for SI units.

sistent with the provisions of
section 4(a)(3)(A)(ii) of the FPLA, as
amended, FDA is propesing in
§§501.7(m) and 701.13(k) for random
packages of animal food and cosmetics,
respectively, that the net quantity of
contents declaration is not required to,
but may, include SI units carried out to
not more than three decimal places. For
random packages of animal food and
cosmetics, the proposal provides that if
the net weight exceeds 1 Ib, the weight
may be expressed in terms of pounds
and decimal fractions of the pound
carried out to not more than three
decimal places. If the net weight does
not exceed 1 1b, the declaration on a
random package may be in decimal
fractions of the pound in lieu of ounces.
These provisions would apply only to
animal food and cosmetics, because the
agency is not aware of situations where
OTC drugs or devices may be
appropriately sold in random packages.
D. Use of the *'e” Mark

The “e™ mark is a special symbol used
on packages marketed within the

European Commmmnity (EC). The EC
requires that the “‘e” mark be at Jeast 3

millimeters (mm) (0.118 inch (in)) high
and appear in the same field of vision
as the quantity of contents declaration.
For example: “Net Wt 100 g e 3.5 oz.”

The “e” mark constitutes a guarantee
by the packer or importer that the
package to which it is applied has been
made up in accordance with the
“‘average system of weights and
measures,” which is the standard in the
EC (Ref. 7). A product shipped in the EC
without the *'e” mark would be subject
to customs inspgction in each country
that it entered. 1.S. companies that
obtain authorization from an EC
member state may market their products
in the EC and facilitate shipment of
their products by using the “e” mark on
their packages.

It has been FDA'’s policy not to permit
any intervening label information
within the text of the declaration of net
quantity of contents. (See current
§§201.62(e), 501.105(f), 701.3(f), and
801.62(e).) However, based on
information provided by industry to
NIST (Ref. 8), FDA tentatively
concludes that it is impractical for
manufacturers to maintain dual
packaging, i.e., one set for U.S. markets
and another set for the EC.
Consequently, the agency is proposing
in §§ 201.62(g), 501.7(g), 701.13(g), and
801.62(g) to permit the voluntary
placement of the “¢’’ mark within the
declaration of the net quantity of
contents by manufacturers that intend to
market products in the EC. FDA advises
that compliance with these regulations,
which deal only with placement of the
“e" mark, would not ensure that a
package to which the “e” mark is
applied has been made up in
accordance with the “average system of
weights and measures” used in the EC.
In addition, compliance with FDA rules
does not obviate any EC requirements to

. obtain EC autherization or approval to

use the “e” mark.

E. Examples of the Quantity of Contents
Declaration

FDA is proposing to include in
§§ 201.62(e), 501.7(g), 701.13(e), and
801.62(e) specific examples of the SI
and cusfomary inch-pound declarations
of the net quantity of contents. These
examples are provided as a guide for
formatting net quantity of contents
declarations that comply with FPLA
requirements to use the most
appropriate units of both the customary
inch-pound system and the SI.
Examples of quantity of contents
declarations that include the “e” mark
also are included in proposed
§§ 201.62(e), 501.7(e), 701.13(e), and
801.62(e).

F. Rounding and Significant Digits

FDA is proposing in §§ 201.62(b)(2),
501.7(b)(2), 701.13(b)(2), and
801.62(b)(2) to permit the expression of
decimal fractions in the declaration of
the net quantity of contents to be made
to not more than three docimal places,
rather than to not more than two
decimal places as is currently allowed.
The proposed revisions respond to
amended section 4(a)(3)(A)(ii) of the
FPLA (15 U.S.C. 1453(a)(3)(A)(i1)),
which permits the use of three decimal
places for the expression of the net
quantity of contents for random weight
packages expressed in pounds and
decimal fractions of a pound. The
proposed change will make these
regulations compatible with other
Federal agencies" interpretations
concerning the use of decimal fractions
in the declaration of the net quantity of
contents. The proposed revision

“represents a change in FDA's policy

concerning the declaration of decimal
fractions in the declaration of the net
quantity of contents,

Manufacturers are responsible for the
accuracy of the net quantity of contents
declaration, and for ensuring that the
package contains at least the stated
quantity. FDA is proposing in
§§ 201.62(b)(2), 501.7(b)(2), 701.13(b)(2),
and 801.62(b}(2) to permit
manufacturers to utilize rounding
procedures with which they may avoid
overstating the quantity of contents.
Manufacturers may also determine the
appropriate number of significant digits
to use in the quantity declaration,
except that decimal fractions may not be
carried to more than three decimal
places. FDA is providing this flexibility
in rounding procedures to facilitate
conversion to use of SI units.

FDA also encourages, but would not
require, manufacturers to use rational
numbers to express the contents in Sl
units and to convert to customary inch-
pound units based on the rational SI
declaration. For example, manufacturers
might use 1 kg, not 1.02 kg; or 4 L, not
4.02 L. FDA would also permit, but not
require, the SI portion of the quantity of
contents declaration to precede the
customary inch-pound portion of the
declaration. The agency believes that
manufacturers’ voluntary use of rational
numbers to express SI units and
predominant placement of the SI
portion of the declaration will facilitate
consumer understanding and will
enhance consumer acceptance of the SI
declaration.

FDA recognizes that, because many of
the factors for converting Si units to
customary inch-pound units and vice
versa are not exact numbers and the
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quantities calculated based on the
conversion factors are often rounded,
resulting SI and customary inch-pound
quantities often will not be exact. For
consistency in enforcement, FDA is
proposing in §§ 201.62(b)(3), 501.7(b)(3),
701.13(b)(3), and 801.62(b)(3) that the
largest number used to declare the
quantity of contents will be used for
enforcement purposes for determining
whether the package contains the
declared amount of product.
G. SI Equivalents in Text of Regulations
The agency is proposing to revise
§§201.62, 501.7, 701.13, and 801.62 to
express measurements contained in the
regulations in terms of SI units and to
indicate parenthetically their customary
inch-pound equivalents. For example,
the regulations currently include a
provision for packages having a
principal display panel of 5 square
inches. The agency is proposing to
express this measurement as 32 square
centimeters (5 square inches).” The
proposed revision will provide
interested persons with both SI and
customary inch-pound equivalents,
calculated using the appropriate
conversion factors. The proposed
revision conforms to the requirements of
Executive Order 12770 to use SI units of
measurement in all Federal Government
business-related activities. Such
activities include the use of such units
in agency programs and functions
related to trade, industry, and
commerce.

H. SI Labeling Provisions

FDA is proposing to remove the
provisions in current §§ 201.62(p),
501.105(p), 701.13(r), and 801.62(p) that
permit the additional declaration of the
net quantity of contents in SI units.
Section 4(a)(2) of the FPLA requires the
use of the most appropriate units of both
the customary inch-pound system and
SI units for the declaration of the net
quantity of contents. Consequently, the
existing provisions of the current
re%aﬁons are obsolete.

A is proposing in § 501.7(0)(1) to
exempt alfanimal oods packaged at the
retail store level from the requirement
that the declaration of the net quantity
of contents include SI units in the
quantity of contents statement. This
proposed exemption implements new
section 4(a)(6) of the FPLA, which
specifically exempts foods packaged at
the retail store level from the
requirement that the declaration of net
quantity of contents include a
declaration in terms of SI units.

Section 2 of the 1992 technical
amendments specifically excludes unit

pricing, advertising, recipe programs,

nutrition labeling, and other general
pricing information from the
requirements of the 1992 technical
amendments concerning the use of SI
units when declaring the net quantity of
contents. Accordingly, FDA is
proposing to codify the applicable
exclusions in new §§ 201.62(m),
501.7(0)(2), 701.13(m), and 801.62(l).

1. Customary Inch-Pound Labeling
Provisions and Exemption From the
FPLA Labeling Requirements

Among other things, the 1992
technical amendments to the FPLA
eliminated the dual customary inch-
pound declaration requirement for
packages containing less than 4 pounds
or 1 gallon and labeled in terms of
weight or fluid measure. As amended,
the FPLA no longer requires the net
quantity of contents of these packages to
be expressed both in ounces and in
another unit of measurement (e.g.,
pounds, quarts, pints). Instead, section
4(a)(3)(A)(i), as amended, requires the
quantity of contents of a package labeled
in terms of weight to be “expressed in
pounds, with any remainder in terms of
ounces or common or decimal fractions
of the pound; or in the case of liquid
measure, in the largest whole unit
(quarts, quarts and pints, or pints, as
appropriate) with any remainder in
terms of fluid ounces or common or
decimal fractions of the pint or quart.”
Accordingly, the agency is proposing to
delete from the regulations the
requirement for a dual declaration of the
net quantity of contents in customary
inch-pound units,

At present, consumers may use the
ounce or fluid ounce portion of the dual
declaration to help them choose the
most economical among several
products. For example, consumers may
compare prices of 8-0z, 12-0z, 16-0z,
and 20-oz packages. The same packages,
if labeled in terms of pounds, pounds
and ounces, or fractions of a pound,
would bear the declarations “0.5 Ib,"”
“3/41b,” “11b,” and “11b 4 0z.” FDA
expects that the removal of ounce
declarations from packages may hinder
consumers who are accustomed to using
ounces for value comparisons.

Under section 5(b) of the FPLA, FDA
may exempt consumer commodities
from certain requirements of the FPLA
if it finds that, ““because of the nature,
form, or quantity of a particular
consumer commodity, or for other good
and sufficient reasons, full compliance
with all the requirements * * * is
impracticable or is not necessary for the
adequate protection of consumers.” Any
exemption should be consistent with
the declaration of policy expressed in
section 2 of the FPLA, which states, in

part, that “[plackages and their labels
should enable consumers to obtain
accurate information as to the quantity
of the contents and should facilitate
value comparisons."”

FDA is proposing to find that there is
good and sufficient reason to exempt
certain commodities from the
requirement that the customary inch-
pound portion of the quantity of
contents statement be expressed in
pounds or the largest whole fluid unit,
and that full compliance with that
aspect of section 4(a)(3)(A)(i) is not
necessary for the adequate protection of
consumers. Under this approach, FDA
will permit products that were
previously required to bear a declaration
in ounces or fluid ounces to bear such
a declaration in place of a declaration in
terms of pounds, quarts, or pints. Thus,
customers who are used to relying on
the ounce declaration for making value
comparisons could continue to do so.

A believes that such an exemption
is consistent with the goals expressed in
section 2 of the FPLA, which were not
changed by the 1992 technical
amendments. Moreover, this exemption
is not in conflict with the purpose of the
ATPA and the 1992 technical
amendments, which is to move the
nation toward use of SI. (See, e.g., 138
Congressional Record H5345 (daily ed.,
June 29, 1992) (statement of Rep.
Valentine) (““The intent of the metric
provision in current law is to provide a
gentle push to simply include metric
units on packaging labels. It is not the
legislative intent to force the United
States industry into abandoning the
Enllgll)ish units.”)).

A specifically requests comments
on its proposed finding, including
information and data on whether or not
good and sufficient reason exists for an
exemption. Should comments support
such a finding, the agency will insert
into the regulations provisions
permitting the use o?ounoes or fluid
ounces, instead of pounds, quarts, or
pints, on packages that contain less than
4 pounds or less than 1 gallon.

he agency is also proposing in
§§ 201.62(d)(6)(ii), 501.7(d)(5)(ii),
701.13(d)(5)(ii), and 801.62(d)(4)(ii) to
permit dual customary inch-pound
declarations for packages that contain
more than 1 pound but less than 4
pounds or more than 1 pint but less
than 1 gallon. This provision, which
would not require an exemption from
FPLA requirements, will permit
manufacturers to provide the dual
customary inch-pound declaration along
with the SI declaration. The agency
requests comments on this proposed
provision. It would be particularly
useful to FDA to receive comments on
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whether it would best serve the
purposes of the FPLA, as.amended, to:
(1) Incorporate into the final regulations
an exemption itting declarations in
ounces or ﬂuij ounces, as discussed
above; (2) permit voluntary dual

customary inch-pound declarations as
descri above; (3) take both of these
approaches; or (4) adopt neither
approach.

]. Editorial Changes

FDA is proposing to revise the
authority citations for §§ 201.62, 701.13,
and 801.62 to include appropriate
references to the FPLA. FPLA references
are incomplete or not included in the
current authority citations for these

FDA is proposing to reorganize and
reletter some of the paragraphs and to
make other editorial changes in
§§201.62, 501.7, 701.13, and 801.62 for
uniformity and clarity in the
regulations.

A also is proposing changes to
§1.1. If amended as proposed, that
section would reflect the redesignation
of § 501.105 as § 501.7 and the revisions
of §§201.62, 501.7, 701.13, and 801.62
proposed in this document. As
proposed, § 1.1 incorporates
amendments that were proposed in the
food labeling proposal published in the
Federal Register of May 21, 1993 {58 FR
297186 at 29721). FDA also is proposing
to remove the references in current § 1.1
to dual inch-pound declarations.

FDA is proposing to amend § 501.2(b)
and (f) by adding *‘501.7" after "'501.5"
and before “501.8" and in the
introductory text of paragraph (c) by
removing “501.105(h){1) and (2)"” and
edding in its place *'501.7(i)(1) and
(i)(2).”

The agency is proposing in
35 201.62(1), 501.7(f), 701.13({), and
801.62(f) to include the word “display”
after the words “alternate principal.”
The proposed revision is an editorial
change to clarify that the phrase
"display panel” applies to both the
principal display panel and the
alternate principal display panel. The
propesed addition of this word to the
revised regulation is only for clarity and
does not represent a change in FDA's
}J!J“Cy.

K. Reporting Requirements

FDA regulations for approved human
and animal drugs {21 CFR 314.70 and
911.8, respectively) require applicants
to notify FDA about any change made in
any condition established in approved
épplications. Changes in labeling are
@mong those that must be reported to
the agency. FDA advises, however, that
a revision to the declaration of net

quantity of contents made in
compliance with any final rule resulting
from this proposal on the label of an
OTC human drug covered by a new drug
application (NDA) or an animal drug
covered by a new animal drug
application (NADA) does not require
prior FDA approval. For an OTC human
drug covered by an NDA, the revised
label should be submitted with the
firm’s next annual report, as provided in
21 CFR 314.70(d). For an OTC animal
drug covered by an NADA, the revised
label should be submitted with the
firm's next periodic report-or written
communication to FDA, as provided in
21 CFR 514.8(a)(5).

I Environmental Impact

The agency has determined under 21
CFR 25.24(a}{11) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefors,
neither an environmental assessment
noran environmental impact statement
is required.

IV. Economic Impact

As required by the Regulatory
Flexibility Act (Pub. L. 96-354) and
Executive Orders 12868 and 12612, FDA
has examined the economic
implications of the proposed rule to
amend parts 1, 201, 501, 701, and 801.
The Regulatory Flexibility Act requires
regulatory relief for businesses
when feasible. Executive Order 12866
compels agencies 1o use cost-benefit
analysis as a component of
decisionmaking, where permitted by
law, and Executive Order 12612
requires Federal agencies 1o ensure that
Federal solutions, rather than State or
local solutions, are necessary. The
agency finds that this proposed rule is
not a major rule as defined by Executive
Order 12866. In accordance with the
Regulatory Flexibility Act, FDA has
determined that this proposed rule
would not have a significant adverse
impact on small businesses. Finally,
because these regulations apply to
products for interstate commerce and
individual State regulations would
hinder interstate commerce, FDA finds
that there is no substantial federalism
issue which would require an anelysis
under Executive Order 12612,

A. Costs

Among the metric labeling
requirements initially considered by
Congress, several would have imposed
substantial costs of compliance on
industry. Subsequently, however, the
1992 technical amendments to the FPLA
addressed each of these concerns. For
example, the 1992 technical

amendments precluded any
requirements that might be construed to
require changes to package sizes. Thus,
FDA's proposed regulations impose no
requirements for such changes. The
1992 technical amendments also
exempted foods packaged at retail stores
from the requirement that the
declaration of net quantity of contents
include SI units. Because FDA proposes
to extend this exemption to animal
foods packaged at retail stores, this
Eroposed rule eliminates all known
urdens attributable to labeling
operations at retail stores. Finally, the
1992 technical amendments stated that
SI labeling requirements will not affect
the distribution of products whose
labels were printed before the effective
date of February 14, 1994. Because
industry may continue to use all of the
label stocks printed before February 14,
1994, this wording effectivély
eliminates the product inventory losses
that would otherwise occur.
Discussions with industry trade
association officials have underscored
the importance of these 1992 technical
amendments in ameliorating potential
cost burdens and have identified few
significant additional costs (Ref. 8).
These officials are well aware of
farthcoming metric requirements and
agree that many product labels already
include metric information. One official
noted a potential for marketing delay if
FDA had to preapprove each new label,
but the proposed rule does not require
agency preapproval of the new labels,
The only establishments that will bear
incremental printing costs are those that
would have used old, out-of-campliance
plates to print new labels after February
14, 1994. The new rule would require
that such plates be replaced on an
earlier cycle. FDA has little data on the
customary term of such printing cycles,
but the agency believes that the
economic impact of these adjustments
will not be large, given the
“grandfathering” of labels already
printed, and the industries' routine

- replacement cycle. FDA requests public

comment on this view and will consider
all suggestions for reducing unnecessary
regulatory burdens.

B. Benefits

In this document, as well as in the
May 21, 1993 (58 FR 29716), food
labeling proposal, the agency was
unable to calculate quantifiable benefits
for the proposed requirements.
However, the agency believes that the
proposed requirements would have
unquantifiable benefits. The primary
unquantifiable benefits of these
regulations are related to the
competitive gains that the nation will
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derive from no longer having te operate
in international markets with a
nonstandard measurement system. In
addition, movement towards
implementing the metric system in the
United States may simplify FDA’s goal
of harmonizing international regulatory
standards. Moreover, with the 1992
technical amendments to the FPLA,
Congress changed the requirements for
labeling consumer commodities,
requiring use of both the customary
inch-pound system and the SI. FDA is
now proposing to amend its net quantity
of content regulations to establish
uniform Federal requirements for
labeling in compliance with the FPLA,
as amended, for the consumer
commodities it regulates. The
uniformity provided by these
regulations is a benefit that will help
industry operate in national and
international markets.

V. Comments

Interested persons may, on or before
February 22, 1994, submit to the
Dockets Management Branch (address
above), written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket numbers found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

VI. Effective Date

FDA is proposing that any final rule
that may issue based on this proposal
become effective 30 days after its date
of publication in the Federal Register,
but not before February 14, 1994, which
is the effective date of the 1992
technical amendments to the FPLA. The
amendments have no effect on the sale
or distribution of products whose labels
were printed before February 14, 1994.
Thus, products bearing labels printed
before February 14, 1994, may continue
to be sold or distributed.

FDA recognizes that there will be a
transition period during which products
bearing labels complying with current
quantity of contents regulations, as well
as those complying with the revised
regulations, can legally appear in the
marketplace. FDA anticipates that,
within 9 months after the effective date
of the technical amendments, a
substantial amount of labeling printed
after February 14, 1994, will be on the
market. Before that time, FDA believes
that it would be inefficient to commit its
limited resources to monitoring for
enforcement purposes whether or not
marketed products bear labels printed

prior to February 14, 1994. Thus, FDA
advises that it generally will not commit
resources to monitoring compliance
with the final rules resulting from this
proposal until after November 8, 1994.

VII. References

The following references have been
placed on display in the Dockets
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between 9 a.m. and 4 p.m., Monday
through Friday.
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List of Subjects
21 CFR Part 1

Cosmetics, Drugs, Exports, Food
labeling, Imports, Labeling, Reporting
and recordkeeping requirements.

21 CFR Part 201

Drugs, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 501

Animal foods, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements.

21 CFR Part 701

Cosmetics, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 801

Labeling, Medical devices, Reporting
and recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Fair
Packaging and Labeling Act, and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR parts 1, 201, 501, 701, and 801
be amended as follows:

PART 1—GENERAL ENFORCEMENT
REGULATIONS

1. The authority citation for 21 CFR
part 1 continues to read as follows:

Authority: Secs. 4, 5, 6 of the Fair
Packaging and Labeling Act (15 U.S.C. 1453,
1454, 1455); secs. 201, 403, 502, 505, 512,
602, 701 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 343, 352, 355,
360b, 362, 371); sec. 215 of the Public Health
Service Act (42 U.S.C. 216).

2. Section 1.1 is amended by revising
paragraph (c) to read as follows:

§1.1 General

* - - " *

(c) The definition of package in §1.20
and of principal display panel in
§§101.1, 201.60, 501.1, 701.10, and
801.60 of this chapter; and the
requirements pertaining to uniform
location, lack of qualification, and
separation of the net quantity
declaration in §§ 101.7(f), 201.62(g),
501.7(g), 701.13(g), and 801.62(g) of this
chapter, to type size requirements for
net quantity declarations in §§101.7(i),
201.62(j), 501.7(j), 701.13(j), and
801.62(j) of this chapter, to prohibition
of certain supplemental net quantity
statements in §§ 101.7(n), 201.62(k),
501.7(k), 701.13(1), and 801.62(k) of this
chapter, and to servings representations
in §§ 101.8 and 501.8 of this chapter, are
provided for solely by the Fair
Packaging and Labeling Act. The other
requirements of this part are issued
under both the Fair Packaging and
Labeling Act and the Federal Food,
Drug, and Cosmetic Act, or by the latter
act solely, and are not limited in their
application by section 10 of the Fair
Packaging and Labeling Act.

PART 201—LABELING

3. The authority citation for 21 CFR
part 201 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503,
505, 506, 507, 508, 510, 512, 530-542, 701,
704, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 351, 352,
353, 355, 356, 357, 358, 360, 360b, 36088~
360ss, 371, 374, 379¢); secs. 215, 301, 351,
361 of the Public Health Service Act (42
U.S.C. 216, 241, 262, 264).

4, Section 201.62 is revised to read as
follows:




Federal Register / Vol. 58, No. 243 / Tuesday, December 21, 1993 / Proposed Rules

67451

§201.62 Declaration of net quantity of
contents.

(a) The principal display panel of an
over-the-counter drug in package form
shall bear a declaration of the net
quantity of contents in terms of both the

International System of Units (SI) and
the customary inch-pound system. This
shall be expressed in terms of weight or
mass, measure, numerical count, or a

(b) (1) For calculating the conversion
of customary inch-pound quantities to
SI quantities and SI quantities to
customary inch-pound quantities, the

combination of numerical count and

following conversion chart shall be
weight or mass or measure.

used:

Si and customary inch—pound conversion factors

Customary inch-pound

I

Mass or Weight

1 ounce=28.349 5 g

1 milligram=0.000 035 274 0 oz.

1 pound=453.592 g

=0.015 432 4 gain.

=0.453 592 kg

1 gram=0.035 274 0 oz.

1 grain=64.798 9 mg

1 kilogram=2.204 62 Ib.

Volume or capacity

1 cubic inch=16.387 1 cm?

1 cubic centimeter=0.061 023 7 in.3

1 cubic foot=0.028 316 8 m3

1 cubic decimeter=0.035 314 7 ft.3

1 cubic yard=0.764 555 m3

1 cubic meter=35.314 7 ft.2

1 fluid ounce=29.573 5 mL

1 liquid pint=473,177 mL

=1.307 95 yd.2
1 milliliter=0.033 814 0 fl oz.

=0473 177 L

1 liter=1.056 69 liq qt.

1 liquid quart=946.353 mL
=0.946 353 L.

1 dry pint=550.61 mL

1 dry quart=1.101 22 L

1 dry peck=8.809 68 L

1 gallon=3.785 41 L

1 bushel=35.239 1 L

1 liter=0.264 172 gal.

Length

1 inch=2.54 cm*

1 millimeter=0.039 370 1 in.

1 foot=30.48 cm*

1 centimeter=0.393 701 in.

=0.304 8 m*
1 yard=0.914 m*

Area

1 square inch=6.451 6 cm2*
1 square 100t=929.030 cm?

1 square centimeter=0.155 000 in.2
1 square decimeter=0.107 639 ft.2

1 square yard=0.836 127 m2

1 square meter=10.763 9 fi.2

Notes: These conversion factors are given to six significant digits to provide such accur

when necessary; *denotes an exact number; gal-

S
lon means the U.S. gallon of 231 cubic inches; bushel means the U.S. bushel of 2,150.42 c?:cbyic inches.

(2) The conversion factor or the
quantity to be converted may not be
rounded prior to calculating the
converteé) quantity. Quantities
calculated based on these conversion
factors may be rounded down to avoid
overstating the net contents. The
number of significant digits in the
quantity declaration may be established
by the manufacturer, but shall be such
that accuracy is neither sacrificed nor
exaggerated. A decimal fraction in the
quantity of contents declaration shall

not be carried out to more than three
decimal places.

(3) When, as a result of rounding SI
or customary inch-pound declarations
calculated based on the conversion
factors in paragraph (b)(1) of this section
the resulting declarations are not exact,
FDA will use the largest number for
enforcement purposes to determine
whether a package contains at least the
declared amount of product.

(4) The declaration of net quantity of
contents shall express an accurate

SYMBOLS AND ABBREVIATIONS

declaration of the quantity of contents of
the package. Reasonable variations
caused by loss or gain of moisture
during the course of good distribution
practice or by unavoidable deviations in
current.good manufacturing practice
will be recognized. Variations from
stated quantity of contents shall not be
unreasonably large.

(c) (1) The symbols and abbreviations
in the following table, and none other,
may be used in net quantity of contents
declarations.

Symbol

Abbreviation
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SYMBOLS AND ABBREVIATIONS—Continued

Symbol Unit
Square centimeter cm?2 Inch In.
Cubic centimeter cm3 Foot Ft.
Millimeter mm Yard Yd.
Meter m Fluid ..., Fl.
Square meter m2 Each Ea.
Cubic meter m Piece Pc.
Milliliter mL or m Square Sq.
Liter Lorl Cubic Cu.

(2) Lower case letters shall be used for
S1 symbols; except that, for the liter and
milliliter, “L” and “mL," respectively,
are preferred. Periods shall not be used
after the SI symbol. SI symbols shall be
written in singular form; i.e., it is not
acceptable to add “'s” to an SI symbol
to express the plural of the symbol.

(3) Both upper and lower case letters
may be us’edp for customary inch-pound
abbreviations. A period should not be
used after the abbreviation.
Abbreviations should be written in
singular form; an “s" should not be
added to express the plural when the
abbreviation is used.

(4) The term “weight’’ may be
abbreviated as “wt” in the quantity of
contents declaration. Both upper and
lower case letters may be used for this
abbreviation. A period should not be
used after the abbreviation.

(d) (1) The net quantity of contents
declaration shall be in terms of weight
or mass if the drug is solid, semisolid,
or viscous, or a mixture of solid and
liquid, except that if there is a firmly
established general consumer usage and
trade custom of declaring the contents
of a solid, semisolid, or viscous product
by fluid measure, the declaration may
be in terms of fluid measure. The weight
or mass shall be expressed in both
customary inch-pound units
(avoirdupois pound or ounce) and SI
units (kilogram, gram, or milligram).

(2) The net quantity of contents
declaration shall be in terms of fluid
measure if the drug is liquid, except that
if there is a firmly established general
consumer usage and trade custom of
declaring the contents of a liquid by
weight or mass, the declaration may be
in terms of weight or mass. Fluid
measure shall be expressed in both
customary inch-pound units {U.S.
gallon of 231 cubic inches, and quart,
pint, or fluid ounce subdivisions
thereof) and SI units (liter or milliliter).
The declaration of fluid measure shall
be based an the volume at 20 °C (68 °F),

(3) The net quantity of contents
declaration of drugs in tablet, capsule,
ampule, or other unit form and the

quantity of devices shall be in terms of
numerical count.

(4) (i) If there is a firmly established,
general consumer usage and trade
custom of declaring the net quantity of
a drug by numerical count, linear
measure, or measure of area, such
respective term may be used. Linear
measure shall be expressed in both
customary inch-pound units (yard, foot,
or inch) and Sl units (meter, centimeter,
or millimeter). Area measure shall be
expressed in both customary inch-
pound units (square yard, square foot, or
square inch) and SI units (square meter,
square centimeter, or square millimeter).
However, when the declaration of
quantity of contents by numerical count,
linear measure, or measure of area does
not give adequate information as to the
quantity of drug in the package, it shall
be augmented by such declaration of
weight or mass, measure, or size of the
individual units of the drug as will
provide such information.

(ii) Whenever the agency determines
for a specific packaged drug that an
existing practice of declaring net
quantity of contents by measure or
count, or a combination of these, does
not facilitate value comparisons by
consumers or offers opportunity for
consumer confusion, it will by
regulation designate the appropriate
term or terms to be used for such article.

(5) The net quantity of contents
declaration shall be augmented when
necessary to give accurate information
about the strength of the drug in the
package; for example, to differentiate
between several strengths of the same
drug, ‘100 tablets, 125 milligrams each”
or 100 capsules, 250 milligrams each.”

(6) (i) The customary inch-pound
declaration of net quantity of contents
shall be in terms of the largest whole
customary inch-pound unit, with the
remainder expressed as a common or
decimal fraction of the largest whole
unit or with the remainder in terms of
the next smaller whole unit and any
common or decimal fraction of that unit.

(ii) Packages that contain more than 1
pound but less than 4 pounds or more
than 1 pint but less than 1 gallon may

bear a dual customary inch-pound
declaration. The dual declaration, when
provided, shall include a declaration of
total ounces or fluid ounces, as
appropriate, followed by a parenthetical
declaration of the largest whole unit, as
required in paragraph (d)(6)(i) of this
section. The dual declaration shall
appear on one line and may precede or
follow the SI declaration.

(iii) A common fraction shall be in
terms of halves, quarters, eighths,
sixteenths, or thirty-seconds; except that
if a firmly established general consumer
usage and trade custom of using
different common fractions in the net
quantity declaration of a particular
commodity exists, they may be used. A
common fraction shall be reduced to its
lowest terms.

(7) (i) The SI declaration of net
quantity of contents shall be in terms of
the appropriate multiple or submultiple
that will result in a numerical value
between 1 and 1,000. For example: 500
g, not 0.5 kg; 1.96 kg, not 1,960 g; 750
mL, not 0.75 L; or 750 mm or 75 cm, not
0.75 meter.

(ii) The SI declaration of net quantity
of contents shall not be expressed in
mixed units. For example: 1.5 kg, not 1
kg 500 g.

(iii) Prefixes that may be used to form
multiples and submultiples of SI units
are as follows:

S| PREFIXES
Prefix Symboi | Muliplying
Oaniti2. 8. el x10-2
|V ST m x10-2
MICID e ST x10 -4
teg, 102=100; 10%=1,000; 10-1=0.1;

10-2=0.01; thus, 2 kg=2x1,000 ,000 g; 3
cm=3x0.01 m=0.03 m. e

2The prefix “centi™ should be used only with
“meter.”

(e) (1) Examples of net quantity of
contents declarations in which the SI
declaration precedes the customary
inch-pound declaration:

(i) “Net Mass 425 g (15 02z)” or “Net
Mass 680 g (1.5 Ib)"” or “Net Mass 99 g
e (3.50z)";
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(ii) “Net 500 mL (1.05 pt)” or ““Net
Contents 1 L (1 qt 1.8 fl 02)";

(iii) “500 mL (1.05 pt)” or “1 L (1 qt
1.8 fl 0z).”

(2) Examples of net quantity of
contents declarations in which the
customary inch-pound declaration
precedes the SI declaration:

(i) “Net Wt 15 oz (425 g)” or “Net Wt
1.5 1b (680 g)'* or “Net Wt 3.5 0z (99 g)

(ii) “Net 12 fl 0z (355 mL)” or “Net
Contents 1 gal (3.7 L)";

(iii) 15 0z (425 g)" or “1.5 1b (680 g)”
or“3.50z(99g)e.”

(f) The net quantity of contents
declaration shall be located on the
principal display panel of the label and,
with respect to packages bearing
alternate principal display panels, it
shall be duplicated on each principal
display panel.

(g) (1) The net quantity of contents
declaration shall appear as a distinct
item on the principal display panel and
shall be separated (by at least a space
equal to the height of the lettering used
in the declaration) from other printed
label information appearing above or
below the declaration and (by at least a
space equal to twice the width of the
letter “N" of the style of type used in
the quantity of contents declaration)
from other printed label information
appearing to the left or right of the
declaration.

(2) The e mark, a symbol used to
facilitate trade in and among members
of the European Community (EC), may
be used as part of the declaration of the
net quantity of contents. When used, the
“e" mark shall be at least 3 millimeters
(0.118 inch) in height and shall appear
in the same field of vision as the SI
portion of the quantity of contents
declaration, as required by the EC.
Compliance with the provisions of this
paragraph for size and placement of the

e’ mark does not constitute
satisfaction of all EC requirements.
Manufacturers shall independently
satisfy EC requirements for use of the
*“e”" mark.

(3) The net quantity of contents
declaration shall not include any term
qualifying a unit of weight or mass,
measure, or count (such as ‘“‘giant pint”
and “full quart”) that tends to
exaggerate the amount of the drug in the
container.

(4) The net quantity of contents
declaration shall be placed on the
principal display panel within the
bottom 30 percent of the area of the
label panel in lines generally parallel to
the base on which the package rests as
it is designed to be displayed; except
that:

(i) On packages having a principal
display panel of 32 square centimeters
(5 square inches) or less, the
requirement for placement within the
bottom 30 percent of the area of the
label panel shall not apply when the
declaration of net quantity of contents
meets the other requirements of this
part;

(ii) For a drug that is marketed with
both outer and inner retail containers
bearing the label information required
by this part, the net quantity of contents
placement requirement of this section
applicable to the inner container is
waived, if the inner container is not
intended to be sold separately; and

(iii) The principal display panel of a
drug marketed on a display card to
which the immediate container is
affixed may be considered to be the
display panel of the card, and the type
size of the net quantity of contents
declaration is governed by the
dimensions of the display card.

(h) The net quantity of contents
declaration shall accurately reveal the
quantity of drug or device in the

package exclusive of wrappers and other
material packed therewith; provided
that for drugs packed in containers
designed to deliver the drug under
pressure, the declaration shall state the
net quantity of the contents that will be
expelled when the instructions for use
as shown on the container are followed.
The propellant shall be included in the
net quantity of contents declaration.

(i) The net quantity of contents
declaration shall appear in conspicuous
and easily legible boldface print or type
in distinct contrast (by typography,
layout, color, embossing, or molding) to
other matter on the package; except that
a declaration of net quantity blown,
embossed, or molded on a glass or
plastic surface is permissible.
Requirements of conspicuousness and
legibility include the specifications that:

(1) The ratio of height to width of the
letter, except for the “‘e'" mark, shall not
exceed a differential of three units to
one unit (no more than three times as
high as it is wide).

(2) Letter heights pertain to upper
case or capital letters, except for the “‘e"
mark. When upper and lower case or all
lower case letters are used, it is the
lower case letter “0” or its equivalent in
the print or type used that shall meet
the minimum height requirement. Other
letters and exponents shall be presented
in the same type style and in proportion
to the type size used.

(3) When common fractions are used,
each component numeral shall meet
one-half the minimum height standards,

(j) The net quantity of contents
declaration shall be in letters and
numbers in a type size established in
relationship to the area of the principal
display panel of the package and shall
be uniform for all packages of
substantially the same size by
complying with the specifications in the
following table:

MINIMUM HEIGHT OF NUMBERS AND LETTERS

Area of principal display panel

Minimum height of numbers and letters

Minimum height if label information is blown,
formed, or molded on surface of container

<32 cm2 (5 in?)
>32 cm2 (5 in2), < 161 cm2 (25 in?)
> 161 cm2 (25 in2) < 645 cm2 (100 in2) ..

> 2581 cm2 (400 in2)

1.6 mm (1/16 in)

3.2 mm (1/8 in)
4.8 mm (3/16 in)
6.4 mm (1/4 in)
12.7 mm (1/21in) ...

3.2 mm (1/8 in).
4.8 mm (3/16 in).
6.4 mm (1/4 in).
7.9 mm (5/16 in).
14.3 mm (9/16 in).

Symbols: < means less than or equal to; > means greater than

(1) The net quantity of contents
declaration may appear on more than
one line, with the entire Sl declaration
on the line immediately above or
immediately below the entire customary
inch-pound declaration.

(2) Use of the terms “net,"” "'net
mass,” or “‘net weight” when stating the
net quantity of contents in terms of mass
or weight is optional. When used, the
terms may either precede or follow the
declaration of quantity. For example:

“Net Wt 1 1b (453 g)” or “453 g (1 Ib)
Net” or “453 g (1 1b)” or “1 1b (453 g)."
(3) Use of the terms “net” or “net
contents” when stating the quantity of
contents in terms of fluid measure or
numerical count is optional. When
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used, the terms may either precede or
‘ollow the declaration of quantity.

(4) It is sufficient to distinguish
ounces used as an expression of weight
from fluid ounces used as an expression
of fluid measure through association of
terms. For example: “‘Net wt 6 0z” or "6
fl oz” or “Net contents 6 fl 0z.”

(5) The quantity of contents
declaration shall always declare the net
quantity of contents, even when terms
specified in paragraphs (j)(2) and (j}(3)
of this section are not used.

(k) Nothing in this section shall
Frohibit supplemental statements at

ocations other than the principal
display panel(s) describing in
nondeceptive terms the net quantity of
contents, provided that such
supplemental statements of net quantity
of contents shall not include any term
qualifying a unit of weight or mass,
measurs, or count that tends to
exaggerate the amount of the drug
contained in the package; for example,
“jumbo quart” and "full gallon.” Dual
or combination declarations of net
quantity of contents, including those
provided for in paragraphs (a), (d)(4)(i),
and (d)(6)(ii) of this section (for

example, a combination of net weight or §501.2 [Amended]

mass ‘Eiua.numerial count, net contents g, Section 501.2 Information panel of

plus dilution directions of a package for animal food is amended in

concentrate, etc.) are not regarded as paragraphs (b) and (f) by addin

supplemental netaauantity statements “501.7,” after “501.5,” and in

and may be located on the principal introductory text of paragraph (c) by

dlsplﬂymnel. removing “501,105(h)(1) and (2)” and
(1) A drug shall be exempt from

2 adding in its place “501.7(i)(1) and
compliance with the net quantity of

(iX2)".
contents declaration required by this ;
ot 110 86 ot Blitanact Iebaledt 7. Section 501.105 is redesignated as

X e 7 §501.7 and revised to read as follows:
“sample,” “physician’s sample,” or a

substantially similar declaration and the §501.7 Declaration of net quantity of

contents of the pa)ckage do not exceed contents. :

8 grams (0.282 oz). a) The principal display panel of a
(m) None of the requirements of this fo(()d) in pagkag,*}‘m m bp;" a

section concerning the declaration of declaration of the net quantity of

the net quantity of contents in Sl units  contents in terms of both the

shall apply to package size, unit pricing, International System of Units (SI) and

advertising, or other general pricing the customary inch-pound system. This
information. shall be expressed in terms of weight or
PART 501—ANIMAL FOOD LABELING 255, measure, numerica! count, ot a

weight or mass or measure.

(b)(1) For calculating the conversion
of customary inch-pound quantities to
SI quantities and SI quantities to
customary inch-pound quantities, the
follgwing conversion chart shall be
used:

5. The authority citation for 21 CFR
part 501 continues to read as follows:

Authority: Secs. 4, 5, 6 of the Fair
Packaging and Labeling Act (15 U.S.C. 1453,
1454, 1455); secs. 201, 301, 402, 403, 409,
701 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 321, 331, 342, 343, 348, 371).

Sl and customary inch-pound conversion factors

Customary inch-pound l Si
Mass or Welght
1 ounce=28.3495¢g 1 milligram = 0.000 035 274 0 0z
1 pound=453.592 g =0.015 432 4 grain
=0.453 592 kg pow 1 gram=0.035 274 0 oz
1 grain=64.798 9 mg 1 kilogram=2.204 62 Ib
Volume or Capacity

1 cublie inch=16.387 1 cm3 .,

1 cubic centimeter=0.061 023 7 in3

1 cubic foot=0.028 316 8 m?

1 cubic decimeter=0.035 314 7 fty

1 cubic yard=0.764 555 m3 .

1 cubic meter=35.314 7 ft3

1 fluid ounce=29.573 5 mL

=1.307 95 yd?

1 liquid pint=473.177 mL ...

1 milliliter=0.033 814 0 fi 0z

=0.473 177 L

1 liter=1.056 69 liq gt

1 liquid quart=846.353 mL
=0.946 353 L.

1 dry pint=550.61 mL.

1 dry quart=1.101 22 L.

1 dry peck=8.809 68 L.

1 gallon=3.785 41 L,

1 bushel=35.239 1 L.

1 liter=0.264 172 gal

Length

1 inch=2.54 cm*®

1 millimeter=0.039 370 1 in

1 foot=30.48 cm*

1 centimeter=0.393 701 in

=0.304 8 m*,
1 yard=0.914 4 m".

Area

1 square inch=6.451 6 cm?2*

1 square cantimeter=0.155 000 in2

1 square foot=929.030 cm?2

1 square decimeter=0.107 639 ft2
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Sl and customary inch-pound conversion factors

Customary inch-pound

Sl

1 square yard=0.836 127 m?

1 square meter=10.763 9 ft2

Notes: These conversion factors are given to six significant digits to provide

when necessary; * denotes an exact number; gal-

such accuracy
lon means the U.S. gallon of 231 cubic inches; bushel means the U.S. bushel of 2,150.42 cubic inches.

(2) The conversion factor or the
quantity to be converted may not be
rounded prior to calculating the
converted quantity. Quantities
calculated based on these conversion
factors may be rounded down te avoid
overstating the net contents. The
number of significant digits in the
quantity declaration may be established
by the manufacturer, but shall be such
that accuracy is neither sacrificed nor
exaggerated. A decimal fraction in the
quantity of contents declaration shall

not be carried out to more than three
decimal places.

(3) When, as a result of rounding SI
or customary inch-pound declarations
calculated based on the conversion
factors in paragraph (b)(1) of this section
the resulting declarations are not exact,
FDA will use the largest number for
enforcement purpeses to determine
whether a package contains at least the
declared amount of preduct.

(4) The declaration of net quantity of
contents shall express an accurate -

SYMBOLS AND ABBREVIATIONS

declaration of the quantity of contents of
the package. Reasonable variations
caused by loss or gain of moisture
during the course of good distribution
practice or by unavoidable deviations in
current good manufacturing practice
will be recognized. Variations from
stated quantity of contents shallinot be
unreasonably large.

(c)(1) The symbols and abbreviations
in the following table, and none other,
may be used in net quantity of contents
declarations:

Symbol

g

kg Quart

Galion

Inch

Foot

Yard

Fluid

Each

Piece

Square
Cubic

(2) Lower case letters shall be used for
SI symbols; except that, for the liter and
milliliter, “L™ and “mL,” respectively,
are preferred. Periods shall not be used
after the SI symbol. SI symbols shall be
written in singular form; i.e., it is not
acceptable to add ““s” to an SI symbol
to express the plural of the symbol.

(3) Both upper and lower case letters
may be used for customary inch-pound
abbreviations. A period should not be
used after the abbreviation.
Abbreviations should be written in
singular form; an “s” should not be
added to express the plural when the
abbreviation is used.

(4) The term “weight” may be
abbreviated as “wt"” in the quantity of
contents declaration. Both upper and
lower case letters may be for this
abbreviation. A period should not be
used after the abbreviation.

(d)(1) The net quantity of contents

eclaration shallqbe in terms of weight
or mass if the food is solid, semisolid,
or viscous, or a mixture of solid and
liquid, except that if there is a firmly
established general consumer usage and

trade custom of declaring the contents
of a solid, semisolid, or viscous product
by fluid measure, the declaration may
be in terms of fluid measure. The weight
or mass shall be expressed in both
customary inch-pound units
(avoirdupois pound or ounce) and SI
units (kilogram, gram, or milligram).

(2) The net quantity of contents
declaration shall be in terms of fluid
measure if the food is liquid, except that
if there is a firmly established general
consumer usage and trade custom of
declaring the contents of a liquid by
weight or mass, the declaration may be
in terms of weight or mass. Fluid
measure shall be expressed in both
customary inch-pound units (U.S.
gallon of 231 cubic inches, and quart,
pint, or fluid ounce subdivisions
thereof) and SI units (liter or milliliter),

(i) For frozen food that is sold and
consumed in a frozen state, the
declaration of fluid measure shall be
based on the volume of the food at the
frozen temperature;

(ii) For refrigerated food that is sold
in a refrigerated state, the declaration of

fluid measure shall be based on the
volume of the foed at 4 °C (40 °F); and

(iii) For other foods, the declaration of
fluid measure shall be based on the
volume at 20 °C (68 °F).

{3) The net quantity of contents
declaration may be in terms of dry
measure if the food is a fresh fruit, fresh
vegetable, or other dry commedity that
is customarily sold by dry measure. Dry
measure shall be expressed in both
custo inch-pound units (U.S.
bushel of 2,150.42 cubic inches and
peck, dry quart, or dry pint subdivisions
thereof) and SI units (liter or milliliter).

(4)(i) If there is a firmly established,
general consumer usage and trade
custom of declaring the net quantity of
a food by numerical count, linear
measure, or measure of area, such
respective term may be used. Linear
measure shall be expressed in both
custo inch-pound units (yard, foot,
or inch) and SI units (meter, centimeter,
or millimeter). Area measure shall be
expressed in both customary inch-
pound units (square yard, square foot,
square inch) and SI units (square meter,
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square centimeter, or square millimeter).
However, when the declaration of
quantity of contents by numerical count,
linear measure, or measure of area does
not give adequate information as to the
quantity of food in the package, it shall
be augmented by such declaration of
weight or mass, measure, or size of the
individual units of the food as will
provide such information.

(ii) Whenever the agency determines
for a specific packaged food that an
existing practice of declaring net
quantity of contents by measure or
count, or a combination of these, does
not facilitate value comparisons by
consumers or offers opportunity for
consumer confusion, it will by
regulation designate the appropriate
term or terms to be used for such
commodity.

(5)(i) The customary inch-pound
declaration of net quantity of contents
shall be in terms of the largest whole
customary inch-pound unit, with the
remainder expressed as a common or
decimal fraction of the largest whole
unit or with the remainder in terms of
the next smaller whole unit and any
common or decimal fraction of that unit.

(ii) Packages that contain more than 1
pound but less than 4 pounds or more
than 1 pint but less than 1 gallon may
bear a dual customary inch-pound
declaration. The dual declaration, when
provided, shall include a declaration of
total ounces or fluid ounces, as
appropriate, followed by a parenthetical
declaration of the largest whole unit, as
required in paragraph (d)(5)(i) of this
section. The dual declaration shall
appear on one line and may precede or
follow the SI declaration.

(iii) A common fraction shall be in
terms of halves, quarters, eighths,
sixteenths, or thirty-seconds; except that
if a firmly established general consumer
usage and trade custom of using
different common fractions in the next
quantity declaration of a particular
commodity exists, they may be used. A
common fraction shall be reduced to its
lowest terms. .

(6)(i) The SI declaration of net
quantity of contents shall be in terms of
the appropriate multiple or submultiple
that will result in a numerical value
between 1 and 1,000. For example: 500
g. not 0.5 kg; 1.96 kg, not 1,960 g; 750
mL, not 0.75 L; or 750 mm or 75 ¢m, not
0.75 meter.

(ii) The SI declaration of net quantity
of contents shall not be expressed in
mixed units. For example: 1.5 kg, not 1
kg 500 g.

(iii) Prefixes that may be used to form
multiples and submultiples of SI units
are as follows:

S| PREFIXES
Prefix Symbol M;.gtétp&yilng
k x103
c x10-2
m x10-3
m x10-#
te.g., 102=100; 103=1,000; 10'=0.1;

10-2=0.01; thus, 2 kg=2x1,000 g=2,000 g; 3
cm=3x0.01 m=0.03 m.

2The prefix “centi” should be used only with
“meter.”

{e)(1) Examples of net quantity of
contents declarations in which the Sl
declaration precedes the customary
inch-pound declaration:

(i) “Net Mass 425 g (15 oz)" or “Net
Mass 680 g (1.5 Ib)" or "Net Mass 99 g
e(3.502)";

(ii) “Net 500 mL (1.05 pt)” or “'Net
Contents 1 L (1 qt 1.8 fl 0z)";

(iii) **500 mL (1.05 pt)" or “1 L (1 qt
1.8 fl 0z2).”

(2) Examples of net quantity of
contents declarations in which the
customary inch-pound declaration
precedes the SI declaration:

(i) “Net Wt 15 oz (425 g)" or “Net Wt
1.5 Ib (680 g)" or “Net Wt 3.5 0z (99 g)
e”;

(ii) “Net 12 fl oz (355 mL)" or "‘Net
Contents 1 gal (3.7 L)"";

(iii) “15 0z.(425 g)"" or “1.51b 8 0z
(680 g)" or “3.5 0z (99 g) e.”

(f) The net quantity of contents
declaration shall be located on the
principal display panel of the label and,
with respect to packages bearing
alternate principal display panels, it
shall be duplicated on each principal
display panel.

(g)(1) The net quantity of contents
declaration shall appear as a distinct
item on the principal display panel and
shall be separated (by at least a space
equal to the height of the lettering used
in the declaration) from other printed
label information appearing above or
below the declaration and (by at least a
space equal to twice the width of the
letter “N" of the style of type used in
the quantity of contents declaration)
from other printed label information
appearing to the left or right of the
declaration.

(2) The “'e"" mark, a symbol used to
facilitate trade in and among members
of the European Community (EC), may
be used as part of the declaration of the
net quantity of contents. When used, the
*‘e" mark shall be at least 3 millimeters
(0.118 inch) in height and shall appear
in the same field of vision as the SI
portion of the quantity of contents
declaration, as required by the EC.
Compliance with the provisions of this
paragraph for size and placement of the

e mark does not constitute
satisfaction of all EC requirements.
Manufacturers shall independently
satisfy EC requirements for use of the
e mark.

(3) The net quantity of contents
declaration shall not include any term
qualifying a unit of weight or mass,
measure, or count (such as “giant pint”
and “full quart"”) that tends to
exaggerate the amount of the food in the
container.

(4) The net quantity of contents
declaration shall be placed on the
grincipal display panel within the

ottom 30 percent of the area of the
label panel in lines generally parallel to
the base on which the package rests as
it is designed to be displayed; except
that on packages having a principa
display panel of 5 square inches (32
cmz2) or less, the requirement for
placement within the bottom 30 percent
of the area of the label panel shall not
apply when the declaration of net
quantity of contents meets the other
requirements of this part.

) The net quantity of contents
declaration shall accurately reveal the
quantity of food in the package
exclusive of wrappers and other
material packed therewith; provided
that for foods packed in containers
designed to deliver the food under
pressure, the declaration shall state the
net quantity of the contents that will be
expelled when the instructions for use
as shown on the container are followed.
The propellant shall be included in the
net quantity of contents declaration.

(i) The net quantity of contents
declaration shall appear in conspicuous
and easily legible boldface print or type
in distinct contrast (by typography,
layout, color, embossing, or molding) to
other matter on the package; except that
a declaration of net quantity blown,
embossed, or molded on a glass or
plastic surface is permissible.
Requirements of conspicuousness and
legibility include the specifications that:

e%” The ratio of height to width of the
letter, except for the “e" mark, shall not
exceed a differential of three units to
one unit (no more than three times as
high as it is wide).

2) Letter heights pertain to upper
case or capital letters, except for the “e"
mark. When upper and lower case or all
lower case letters are used, it is the
lower case letter “0" or its equivalent in
the print or type used that shall meet
the minimum height requirement. Other
letters and exponents shall be presented
in the same type style and in proportion
to the type size used.

(3) When common fractions are used,
each component numeral shall meet
one-half the minimum height standards.
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() The net quantity of contents
declaration shall be in letters and
numbers in a type size established in

relationship to the area of the principal
display panel of the package and shall
be uniform for all packages of

substantially the same size by
complying with the specifications in the
following table:

MiniMumM HEIGHT OF NUMBERS AND LETTERS

Area of principal display panel

Minimum height of numbers and letters

Minimum height if label information is blown,
formed, or molded on surface of container

<32 cmz (S in?)

>32 cm2 (5 in?), <161 cm2 (25 in2)

>161 cm2 (25 in2), <645 cme (100 in2)
>845 cn? (100 in2), <2581 cm? (400 in2)
>2581 cm2 (400 in2)

1.6 mm (%ie in)

3.2 mm (' in)

4.8 mm (s in)

6.4 mm (Va in)

12.7 mm (%4 in)

3.2 mm (6 in).
4.8 mm (e in).
6.4 mm (% in).
7.9 mm (%e in).
14.3 mm (%6 in).

Symbols: < means less than or equal to; > means greater than.

(1) The net quantity of contents
declaration may appear on more than
one line, with the entire SI declaration
on the line immediately above or
immediately below the entire customary
inch-pound declaration.

(2) Use of the terms “net,” “net
mass,” or “net weight” when stating the
net quantity of contents in terms of mass
or weight is optional. When used, the
terms may either precede or follow the
declaration of quantity. For example:
“Net Wt 11b (453 g)” or “453 g (1 1b)
Net” or “453 g (1 Ib)" or “1 1b (453 g).”

(3) Use of the terms “‘net” or “net
contents” when stating the quantity of
contents in terms of fluid measure or
numerical count is optional. When
used, the terms may either precede or
follow the declaration of quantity.

(4) It is sufficient to distingui
ounces used as an expression of weight
from fluid ounces used as an expression
of fluid measure through association of
terms. For example: “Net wt 6 0z or *‘6
fl oz” or “Net contents 6 fl 0z.”

(5) The quantity of contents
declaration shall always declare the net
quantity of contents, even when terms
specified in paragraphs (j)(2) and (j)(3)
of this section are not used.

(k) Nothing in this section shall
prohibit supplemental statements at
locations other than the principal
display panel(s) describing in
nondeceptive terms the net quantity of
contents, provided that such
supplemental statements of net quantity
of contents shall not include any term
qualifying a unit of weight or mass,
measure, or count that tends to
exaggerate the amount of the food
contained in the package; for example,
“‘jumbe quart” and *‘full gallon.” Dual
or combination declarations of net
quantity of contents, including those
provided for in paragraphs (a), (d)(4)(i),
and (d)(5)(ii) of this section (for
example, a combination of net weight or
mass plus numerical count, net contents
plus dilution directions of a
concentrate, etc.), are not regarded as
supplemental net quantity statements

and may be located on the principal
display panel. 4

(1) On a multiunit retail package, the
declaration of quantity of contents shall
appear on the outside of the package
and shall include the number of
individual units, the quantity of each
individual unit, and, in parentheses, the
total quantity of contents of the
multiunit package. The declaration of
total quantity may be preceded by the
term “total” or the phrase “total
contents.” The declaration shall appear
in both customary inch-pound units and
SI units. A multiunit retail package may
thus be properly labeled: “3 X 1 L (1 QT
1.8 0z) BOTTLES (TOTAL3 L (3 QT 5.4
0z))”; or 6 X 1 pt (473 mL) bottles (3
qt (2.83 L)).” For the purposes of this
section, “‘multiunit retail package”
means a package containing two or more
individually packaged units of the
identical commodity and in the same
quantity, intended to be sold as part of
the multiunit retail package but capable
of being individually sold in full
compliance with all requirements of the
regulations in this part. Open multiunit
retail packages that do not obscure the
number of units or prevent examination
of the labeling on each of the individual
units are not subject to this paragraph if
the labeling of each individual unit
complies with the requirements of
paragraphs (g) and (j) of this section.

(m) If the net'quantity of contents
declaration appears on a random
package, that is, a package that is one of
a lot, shipment, or delivery of packages
of the same consumer commodity with
varying weights and with no fixed
weight pattern, it may, if the net weight
exceeds 0.453 kilogram (1 pound), be in
terms of pounds and decimal fractions
of the pound carried out te not more
than three decimal places. If the net
weight does not exceed 0.453 kilogram
(1 pound), the declaration on the
random package may be in decimal
fractions of the pound in lieu of ounces.
The net guantity of contents declaration
on a randem package is not required to,

but may, include SI units carried out to
not more than three decimal places.

(n) When the declaration of net
quantity of contents is in terms of net
weight and/or drained weight or volume
and does not accurately reflect the
actual quantity of the contents or the
product falls below the applicable
standard of fill of container because of
equipment malfunction or otherwise
unintentional product variation, and the
label conforms in all other respects to
the requirements of this chapter (except
the requirement that food falling below
the applicable standard of fill of
container shall bear the general
statement of substandard fill specified
in § 564.14(b) of this chapter), the
mislabeled food product, including any
food product that fails to bear the
general statement of substandard fill
specified in § 564.14(b) of this chapter,
may be sold by the manufacturer or
processor directly to institutions
operated by Federal, State, or local
governments, Provided That:

(1) The purchaser shall sign a
statement at the time of sale stating that
he is aware that the product is
mislabeled to include acknowledgment
of the nature and extent of the
mislabeling, e.g., “Actual net weight
may be as low as % below
labeled quantity” and that any
subsequent distribution by him of said
product except for his own institutional
use is unlawful. This statement shall be
kept on file at the principal place of
business of the manufacturer or
processor for 2 years subsequent to the
date of shipment of the product and
shall be available to the Food and Drug
Administration upon request.

(2) The product shall be labeled on
the outside of its shipping container
with the statement(s):

(i) When the variation concerns net
weight and/or drained weight of
volume—*“Product Mislabeled. Actual
net weight (drained weight or volume
where appropriate) may be as low as

% below labeled quantity. This
Product Not for Retail Distribution”, the
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blank to be filled in with the maximum
percentage variance between the labeled
and actual weight or volume of contents
of the individual packages in the
shipping container, and

(1ifW en the variation is in regard to
a fill of container standard—'‘Product
Mislabeled. Actual fill may be as low as

% below standard of fill. This
Product Not for Retail Distribution.”

(3) The statements required by
paragraphs (n)(2)(i) and (n)(2)(ii) of this
section, which may be consolidated
where appropriate, shall appear
prominently and conspicuously as
compared to other printed matter on the
shipping container and in boldface print
or type on a clear, contrasting
bac{ground in order to render them
likely to be read and understood by the
purc{aser under ordinary conditions of
purchase.

(0)(1) All foods packaged at the retail
store level for direct sale to consumers
are exempt from the provisions of this
section that require that the net quantity
of contents include SI units.

(2) None of the requirements of this
section concerning the declaration of
the net quantity of contents in SI units
shall apply to package sizes, unit
pricing, advertising, nutrition labeling,
or other general pricing information.

PART 701—COSMETIC LABELING

8. The authority citation for 21 CFR
part 701 is revised to read as follows:

Authority: Secs. 4, 5, 6 of the Fair
Packaging and Labeling Act (15 U.S.C. 1453,
1454, 1455); secs. 201, 502, 601, 602, 603,
701, 704 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 352, 361, 362,
363, 371, 374).

9. Section 701.13 is revised to read as
follows:

§701.13 Declaration of net quantity of
contents.

(a) The principal display panel of a
cosmetic in package form shall bear a
declaration of the net quantity of
contents in terms of both the
International System of Units (SI) and
the customary inch-pound system. This
shall be expressed in terms of weight or
mass, measure, numerical count, or a
combination of numerical count and
weight or mass or measure.

(b)(1) For calculating the conversion
of customary inch-pound quantities to
SI quantities and SI quantities to
customary inch-pound quantities, the
following conversion chart shall be
used:

Sl and customary inch-pound conversion factors

|

Mass or Weight

1 ounce=28.349 5 g

1 pound=453.592 g

=0.453 592 kg

1 grain=64.798 9 mg _

1 milligram=0.000 035 274 0 oz.
=0.015 432 4 grain.

1 gram=0.035 274 0 oz.

1 kilogram=2.204 62 Ib.

Volume or Capacity

1 cubic inch=16.387 1 cm3

1 cubic centimeter=0.061 023 7 in3.
1 cubic decimeter=0.035 314 7 ft>.
1 cubic meter=35.314 7 ft3.

=1.307 95 yd>.
1 milliliter=0.033 814 0 fl oz.
1 liter=1.056 69 liq qt.
1 liter=0.264 172 gal.

1 cubic foot=0.028 316 8 m3

1 cubic yard=0.764 555 m?3

1 fluid ounce=29.573 5 mL

1 liquid pint=473.177 mL
=0.473 177 L

1 liquid quart=946.353 mL
=0.946 353 L.

1 dry quart=1.101 22 L.

1 dry peck=8.809 68 L.

1 gallon=3.785 41 L.

1 bushel=35.239 1 L.

Length

1 millimeter=0.039 370 1 in.
1 centimeter=0.393 701 in.

1 inch=2.54 cm*
1 foot=30.48 cm*

1 yard=0.914 4 m*.

Area

1 square inch=6.451 6 cm2*
1 square f00t=929.030 cm2
1 square yard=0.836 127.m2

1 square centimeter=0.155 000 in2
1 square decimeter=0.107 639 ft2.
1 square meter=10.763 9 ftz

Notes: These conversion factors are given
to six significant digits to provide such
accuracy when necessary; * denotes an exact
number; gallon means the U.S. gallon of 231
cubic inches; bushel means the U.S. bushel
of 2,150.42 cubic inches.

rounded prior to calculating the
converted quantity. Quantities
calculated based on these conversion
factors may be rounded down to avoid
overstating the net contents. The
number of significant digits in the
quantity declaration may be established
by the manufacturer, but shall be such

that accuracy is neither sacrificed nor
exaggerated, A decimal fraction in the
quantity of contents declaration shall
not be carried out to more than three
decimal places.

(3) When, as a result of rounding SI
or customary inch-pound declarations
calculated based on the conversion

(2) The conversion factor or the
quantity to be converted may not be
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factors in (b)(1) of this section the
resulting declarations are not exact,
FDA will use the largest number for
enforcement purposes to determine
whether a package contains at least the
declared amount of product.

(4) The declaration of net quantity of
contents shall express an accurate

declaration of the quantity of contents of
the package. Reasonable variations
caused by loss or gain of moisture
during the course of good distribution
practice or by unavoidable deviations in
current good manufacturing practice
will be recognized. Variations from

SYMBOLS AND ABBREVIATIONS

stated quantity of contents shall not be
unreasonably large.

(c) (1) The symbols and abbreviations
in the following table, and none other,
may be used in net quantity of contents
declarations.

Symbol

Abbreviation

Microgram

Centimeter

ug
mg

kg

Square centimeter

Cubic centimeter
Millimeter
Meter

Square meter

Cubic meter
Milliliter

mL or mi
Lorl

(2) Lower case letters shall be used for
SI symbols; except that, for the liter and
milliliter, “L" and “mL,"” respectively,
are preferred. Periods shall not be used
after the SI symbol. SI symbols shall be
written in singular form; i.e., it is not
acceptable to add “s” to an SI symbol
to express the plural of the symbol.

(3) Both upper and lower case letters
may be used for customary inch-pound
abbreviations. A period should not be
used after the abbreviation.
Abbreviations should be written in
singular form; an *‘s” should not be
added to express the plural when the
abbreviation is used.

(4) The term “weight” may be
abbreviated as “wt” in the quantity of
contents declaration. Both upper and
lower case letters may be used for this
abbreviation. A period should not be
used after the abbreviation.

(d) (1) The net quantity of contents
declaration shall be in terms of weight
or mass if the cosmetic is solid,
semisolid, or viscous, or a mixture of
solid and liquid, except that if there is
a firmly established general consumer
usage and trade custom of declaring the
contents of a solid, semisolid, or viscous
product by fluid measure, the
declaration may be in terms of fluid
measure. The weight or mass shall be
expressed in both customary inch-
pound units (avoirdupois pound or
ounce) and SI units (kilogram, gram, or
milligram).

(2) The net quantity of contents
declaration shall be interms of fluid
measure if the cosmetic is liquid, except
that if there is a firmly established
general consumer usage and trade

custom of declaring the contents of a
liquid by weight or mass, the
declaration may be in terms of weight or
mass. Fluid measure shall be expressed
in both customary inch-pound units
(U.S. gallon of 231 cubic inches, and
quart, pint, or fluid ounce subdivisions
thereof) and SI units (liter or milliliter).
The declaration of fluid measure shall
be based on the volume at 20 °C (68 °F).
(3) If there is a firmly established,
general consumer usage and trade
custom of declaring the net quantity of
a cosmetic by numerical count, linear
measure, or measure of area, such
respective term may be used. Linear
measure shall be expressed in both
customary inch-pound units (yard, foot,
or inch) and SI units (meter, centimeter,
or millimeter). Area measure shall be
expressed in both customary inch-
pound units (square yard, square foot, or
square inch) and SI units (square meter, ,
square centimeter, or square millimeter).
However, when the declaration of
quantity of contents by numerical count,
linear measure, or measure of area does
not give adequate information as to the
quantity of cosmetic in the package, it
shall be augmented by such declaration
of weight or mass, measure, or size of
the individual units or of the entire
cosmetic as will give such information.
(4) Whenever the agency determines
for a specific packaged cosmetic that an
existing practice of declaring net
quantity of contents by measure or
count, or a combination of these, does
not facilitate value comparisons by
consumers or offers opportunity for
consumer confusion, it shall by
regulation designate the appropriate

term or terms to be used for such
cosmetic.

(5) (i) The customary inch-pound
declaration of net quantity of contents
shall be in terms of the largest whole
inch-pound unit, with the remainder
expressed as a common or decimal
fraction of the largest whole unit or with
the remainder in terms of the next
smaller whole unit and any common or
decimal fraction of that unit.

(ii) Packages that contain more than 1
pound but less than 4 pounds or more
than 1 pint but less than 1 gallon may
bear a dual customary inch-pound
declaration. The dual declaration; when
provided, shall include a declaration of
total ounces or fluid ounces, as
appropriate, followed by a parenthetical
declaration of the largest whole unit, as
required in paragraph (d)(5)(i) of this
section. The dual declaration shall
appear on one line and may precede or
follow the SI declaration.

(iii) A common fraction shall be in
terms of halves, quarters, eighths,
sixteenths, or thirty-seconds; except that
if a firmly established general consumer
usage and trade custom of using
different common fractions in the net
quantity declaration of a particular
commodity exists, they may be used. A
common fraction shall be reduced to its
lowest terms.

(6) (i) The SI declaration of net
quantity of contents shall be in terms of
the appropriate multiple or submultiple
that will result in a numerical value
between 1-and 1,000. For example: 500
g, not 0.5 kg; 1.96 kg, not 1,960 g; 750
mL, not 0.75 L; or 750 mm or 75 cm, not
0.75 meter.
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{ii) The SI declaration of net quantity
of contents shall not be expressed in
mixed units. For example: 1.5 kg, not 1
kg 500 g.

(i) Fgmﬁxes that may be used to form
multiples and submultiples of SI units
are as follows:

S| PREFIXES

Muttiphy-
fac-

Prefix

x103
x10-2
x10-3
x10-6

teg., 102=100; 102=1,000; 10-1=0.1;
10-2=0.01; thus, 2 kg=2x1,000 g=2,060 g; 3
cm=3x0.01 m=0.03 m.

2The prefix "centi” should be used only with
“meter."

(e) (1) Examples of net quantity of
contents declarations in which the SI
declaration precedes the customary
inch-pound declaration:

(i) "Net Mass 425 g (15 02)” or "Net
Mass 680 g (1.5 1b)™ or “Net Mass 99 g
e (3.5 0z)";

(i) “Net 500 mL (1.05 pt)” or “Net
Contents 1 L (1 gt 1.8 fl 02)™;

(i) “500 mL (1.05 pt}” or“1 L (1 qt
1.8 fl 0z)."”

(2) Examples of net quantity of
contents declarations in which the
customary inch-pound declaration

es the SI declaration:

(i) “Net Wt 15 oz (425 g)* or “Net Wt

1.5 1b (680 g)" or “Net Wt 3.5 0z (89 g)

{ii) “Net 12 fl oz (355 mL)" or “Net
Contents 1 gal (3.7 L)™;

(iif) 15 oz (425 g)"" or “1.5 b {680 g)"
or “3.50z(99g) 0.”

() The net quentity of contents
declaration shall be located on the
principal display panel of the label and,
with respect to packages bearing
alternate principal display panels, it -
shall be duplicated on each principal
display panel; except that:

(1) The principal display panel of a
cosmetic marketed in a “boudoir-type”
container, including decorative
cosmetic containers of the “cartridge,”
“pill box," “compact,” or “pencil”
variety, and those with a capacity of %
ounce or less, may be considered to be
a tear-away tag or tape affixed to the
decorative container and bearing the
mandatory label information as required
by this part, but the type size of the net
guantity of contents declaration shall be
governed by the dimensions of the
decorative container; and

(2) The principal display panel of a
cosmetic marketed on a display card 10

which the immediate container is
effixed may be considered to be the
display panel of the card, but the type
size of the net quantity of contents
declaration shall be governed by the
dimensions of the display card.

(g) (1) The net gquantity of contents
declaration shall appear as a distinct
item on the principal display panel and
shall be separated (by at least a space
equal to the height of the lettering used
in the declaration) from other printed
label information appearing above or
below the declaration and (by at least a
space equal to twice the width of the
letter "N" of the style of type used in
the quantity of contents declaration)
from other printed label information
appearing to the left or right of the
declaration,

(2) The “e’" mark, a symbol used to
facilitate trade inand among members
of the European Community (EC), may
be used as part of the declaration of the
net quantity of contents. When used, the
“e"" mark shall be at least 3 millimeters
(0.118 inch) in height and shall appear
in the same field of vision as the SI
portion of the quantity of contents
declaration, as required by the EC.
Compliance with the provisions of this
paragraph for size and placement of the
*e" mark does not constitute
satisfaction of all EC requirements.
Manufacturers shall independently
satisfy EC requirements for use of the
*e" mark.

(3) The net quantity of contents :
declaration shall not include any term
qualifying a unit of weight or mass,
measure, or count, such as *'giant pint”
and “full quart,” that tends to
exaggerate the amount of the cosmetic
in the container.

(4) The net quantity of contents
declaration shall be placed en the

rincipal display panel within the
tom 30 percent of the area of the
_label panel in lines generally parallel to
the base on which the package rests as
it is designed to be displayed; except
that:

(i) On packages having a principal
display panel of 32 square centimeters
(5 square inches) or less, the
requirement for placement within the
bottom 30 percent of the area of the
label panel shall not apply when the
declaration of net quantity of contents
meets the other requirements of this
part; and

(ii) For a cosmetic that is marketed
with both outer and inner retail
containers bearing the label information
required by this part, the net quantity of
contents placement requirement of this

set‘:t“inomplicabla to the inner container
is waived, if the inner container is not
intended to be sold separately.

(h) The net quantity of contents
declaration shall accurately reveal the
quantity of cosmetic in the package
exclusive of wrappers and other
material packed therewith; provided
that:

{1) For cosmetics packed in containers
designed to deliver the cosmetic under
pressure, the declaration shall state the
net quantity of the contents that will be
expelied when the instructions for use
as shown on the container are followed.
The propellant shall be included in the
net quantity of contents declaration; and

(2) For a package that contains the
int components making up a
complete kit, and designed to deliver
the components in the manner of an
application {for example, a home
permanent wave kit), the declaration
may state the net quantity of the
contents in nondeceptive terms of the
number of applications available in the
kit when the instructions for use as
shown on the container are followed.

{i) The net quantity of contents
declaration shall appear in conspicuous
and easily legible boldface print or type
in distinct contrast (by typography,
layout, color, embossing, or molding) to
other matter on the p ; except that
a declaration of net quantity blown,
embassed, or molded on a glass er
plastic surface is permissible.
Requirements of conspicuousness and
legibility include the specifications that

(1) The ratio of height to width of the
letter, except for the “e” mark, shall not
exceed a differential of three units to
one unit (no more than three times as
high as it is wide).

(2) Letter heights pertain-to upper
case or capital letters, except for the “e"
mark. When upper and Jower case or ail
lower case letters are used, it is the
lower case letter 0" .or itsequivalent in
the print or type used that shall meet
the minimum standards, Other letters
and exponents shall be presented in the
samae type style and in proportion to the
type size used.

{3) When commeon fractions are nsed
each component numeral shall meet
one-half the minimum height standards

(j) The declaration shall be in letters
and numbers in a type size established
in relationship to the area of the
principsl! display panel of the package
and shall be uniform for all packages of
substantially the same size ;
complying with the specifications in the
following table:
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MINIMUM HEIGHT OF NUMBERS AND LETTERS

Area of principal display panel

Minimum height of numbers and letters

Minimum height if label information is blown,
formed, or molded on surface of container

<32 cm? (5 in2)
>32 cme (5 in2), <161 cm2 (25 in2)

>161 cm? (25 in2), <645 cm? (100 in2)
>645 cm? (100 in2), <2581 cm? (400 in?)
>2581 cm2 (400 in2)

1.6 mm (Yie in)

3.2 mm (e in)

4.8 mm (%e in)

6.4 mm (% in)
12.7 mm (2 in)

3.2 mm (% in).
4.8 mm (% in).
6.4 mm (% in).
7.9 mm (%4e in).
14.3 mm (%e in).

Symbols: < means less than or equal to; > means greater than.

(1) The net quantity of contents
declaration may appear on more than
one line, with the entire SI declaration
on the line immediately above or
immediately below the entire customary
inch-pound declaration.

(2) Use of the terms “net,” “‘net
mass,” or “net weight” when stating the
net quantity of contents in terms of mass
or weight is optional. When used, the
terms or phrases may either precede or
follow the declaration of quantity. For
example: “Net Wt 1 Ib (453 g)"* or 453
gl lb] Net” or “453 g (11b)” or “11b
(453
(3)%88 of the terms “net” or “net
contents” when stating the quantity of
contents in terms of fluid measure or
numerical count is optional. When
used, the terms may either precede or
follow the declaration of quantit

(4) It is sufficient to dlstmgmsz
ounces used as an.expression of weight
from fluid ounces used as an expression
of fluid measure through association of
terms. For example: *“Net wt 6 0z" or ‘6
fl 0z” or “Net contents 6 fl 0z.”

(5) The quantity of contents
declaration shall always declare the net
quantity of contents, even when terms
specified in paragraphs (j)(2) and (j)(3)
of this section are not used.

(k) If the net quantity of contents
declaration appears on a random
package, that is, a package that is one of
a lot, shipment, or delivery of A)ackages
of the same consumer commodity with
varying weights and with no fixed

weight pattern, it may, if the net weight
exceeds 0.453 kilogram (1 pound), be in
terms of pounds and decimal fractions
of the pound carried out to not more
than three decimal places. If the net
weight does not exceed 0.453 kilogram
(1 pound), the declaration on the
random package may be in decimal
fractions of the pound in lieu of ounces.
The net quantity of contents declaration
on a random package is not required to,
but may, include SI units carried out to
not more than three decimal places.

(1) Nothing in this section shall
prohibit supplemental statements at
locations other than the principal
display panel(s) describing in
nondeceptive terms the net quantity of
contents, provided that such
supplemental statements of net quantity
of contents shall not include any term
qualifying a unit of weight or mass,
measure, or count that tends to
exaggerate the amount of the cosmetic
contained in the package; for example,
“jumbo quart™ and *full gallon."” Dual
or combination declarations of net
quantity of contents, including those
provided for in paragraphs (a), (d)(3),
and (d)(5)(ii) of this section (for
example, a combination of net weight or
mass plus numerical count, net contents
plus dilution directions of a
concentrate, etc.) are not regarded as
supplemental net quantity statements
and may be located on the principal
display panel.

{m) None of the requirements of this
section concerning the declaration of
the net quantity of contents in SI units
shall apply to package sizes, unit
pricing, advertising, or other general
pricing information.

PART 801—LABELING

10. The authority citation for 21 CFR
part 801 is revised to read as follows:

Authority: Secs. 4, 5, 6 of the Fair
Packaging and Labeling Act (15 U.S.C. 1453,
1454, 1455); secs. 201, 301, 501, 502, 507,
519, 520, 701, 704 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 321, 331, 351,
352, 357, 360i, 360j, 371, 374).

11. Section 801.62 is revised to read
as follows:

§801.62 Declaration of net quantity of
contents,

(a) The principal display panel of an
over-the-counter device in package form
shall bear a declaration of tge net
quantity of contents in terms of both the
International System of Units (SI) and
the customary inch-pound system. This
shall be expressed in terms of weight or
mass, measure, numerical count, or a
combination of numerical count and
weight or mass or measure.

(b)(1) For calculating the conversion
of customary inch-pound quantities to
SI quantities and SI quantities to
customary inch-pound quantities, the
following conversion chart shall be
used:

Sl and customary inch-pound conversion factors

Inch-pound

I

Mass or Weight

1 ounce=28.349 5 g
1 pound=453.592 g

=0.453 592 kg

1 grain=64.798 9 mg

1 milligram=0.000 035 274 0 oz.
=0.015 432 4 grain.

1 gram=0.035 274 0 oz.

1 kilogram=2.204 62 Ib.

Volume or Capacity

1 cubic inch=16.387 1 cm?

1 cubic foot=0.028 316 8 m3

1 cubic yard=0.764 555 m3

1 fiuid ounce=29.573 5 mL

=1.307 95 yd3.

1 liquid pint=473.177 mL

=0473 177 L

1 cubic centimeter=0.061 023 7 ind.
1 cubic decimeter=0.035 314 7 ft3.
1 cubic meter=35.314 7 fia.

1 milliliter=0.033 814 0 fl oz.
1 liter=1.056 69 liq qt.
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Sl and customary inch-pound conversion factors

1 fiquid quart=846.353 mL

=0.946 353 L.
1 dry pint=550.61 mL.
quart=1.101 22 L.

1 liter=0.264 172 gal.

Length

1 yard=0.914 4 m".

1 miliimeter=0.039 370 1 in.
1 centimeter=0.333 701 in.

Area

1 square inch=6.451 6 cm2*

1 square foot=929.030 cm2

1 square yard=0.836 127 m2

1 square centimeter=0.155 000 in2.
1 square decimeter=0.107 639 ft2.
1 square meter=10.763 9 fti2.

Notes: These conversion factors are given
to six significant digits to provide such
accuracy when necessary; * denotes an exact
number; gallon means the U.S. gallon of 231
cubic inches; bushel means the U.S. bushel
of 2,150,42 cubic inches.

(2) The conversion factor or the
quantity to be converted may not be
rounded prior to calculating the
converted quantity. Quantities
calculated based on these conversion
factors may be rounded down to avoid
overstating the net contents. The
number of significant digits in the
quantity declaration may be established

by the manufacturer, but shall be such
that accuracy is neither sacrificed nor
exaggerated. A decimal fraction in the
quantity of contents declaration shall
not be carried out to more than three
decimal places.

(3) When, as a result of rounding SI
or customary inch-pound declarations
calculated based on the conversion

factors in paragraph (b)(1) of this section
the resulting declarations are not exact,

FDA will use the largest number for
enforcement purposes to determine
whether a package contains at least the
declared amount of product.

SYMBOLS AND ABBREVIATIONS

(4) The declaration of net quantity of
contents shall express an accurate -
declaration of the quantity of contents of
the package. Reasonable variations
caused by loss or gain of moisture
during the course of good distribution
practice or by unavoidable deviations in
current good manufacturing practice
will be reoogmzad Variations from
stated quantity of contents shall not be
unreasonably large.

{c) (1) The symbols and abbreviations
in the following table, and none other,
may be used in net quanmy of contents
declarations.

¢
g

Ounce

Pound”

Pint

Quart

Gallon

Inch

Square i
Cubic centimeter

1338738

Foot

Millimeter ...

Yard

Yd.

Fluid

Fl.

Each

Ea.

Piece ..

13198

g
i

Square

Sq:

,...
=)

Cubic

.| Cu.

(2) Lower case letters shall be used for

SI symbols; except that, for the liter and
milliliter, “L" and “mL,” respectively,
are preferred. Periods shall not be used
after the SI symbel. SI symbols shall be
written in singular form; i.e., it is not
acceptable to add “s"” to an SI symbol
to express the plural of the symbol.

(3) Both upper and lower case letters
may be used for customary inch-pound
abbreviations. A period should not be

used after the abbreviation.
Abbreviations should be written in
singular form; an *'s" should not be
added to express the plural when the
abbreviation is used.

(4) The term “‘weight” may be
abbreviated as “wt” in the quantity of
contents declaration. Both upper and
lower case letters may be used for this
abbreviation. A period should not be
used after the abﬁ-:viation.

(d) (1) The net quantity of contents
declaration shall be in terms of weight
or mass if the device is solid, semisolid,
or viscous, or a mixture of solid and
liquid, except that if there is a firmly
established general consumer usage and
trade custom of declaring the contents
of a solid, semisolid, or viscous product
by fluid measure, the declaration may
be in terms of fluid measure. The weight
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or mass shall be expressed in both
customary inch-pound units
(avoirdupois pound or ounce) and SI
units (kilogram, gram, or milligram).

(2) The net quantity of contents
declaration shall be in terms of fluid
measure if the device is liquid, except
that if there is a firmly established
general consumer usage and trade
custom of declaring the contents of a
liquid by weight or mass, the
declaration may be in terms of weight or
mass. Fluid measure shall be expressed
in both customary inch-pound units
(U.S. gallon of 231 cubic inches, and
quart, pint, or fluid ounce subdivisions
thereof) and SI units (liter or milliliter).
The declaration of fluid measure shall
be based on the volume at 206 °C (68 °F).

(3) (i) If there is a firmly established,
general consumer usage and trade
custom of declaring the net quantity of
a device by numerical count, linear
measure, or measure of area, such
respective term may be used. Linear
measure shall be expressed in both
customary inch-pound units (yard, foot,
or inch) and SI units (meter, centimeter,
or millimeter). Area measure shall be
expressed in both customary inch-
pound units (square yard, square foot,
square inch) and SI units (square meter,

square centimeter, or square millimeter).

However, when the declaration of
quantity of contents by numerical count,
linear measure, or measure of area does
not give adequate information as to the
quantity of device in the package, it
shall be augmented by such declaration
of weight or mass, measure, or size of
the individual units or the total weight
or mass, measure, or size of the device
as will give such information.

(ii) Vbﬁrlxenever the agency determines
for a specific packaged device that an
existing practice of declaring net
quantity of contents by measure or
count, or a combination of these, does
not facilitate value comparisons by
consumers and offers opportunity for
consumer confusion, it will by
regulation designate the appropriate
term or terms to be used for such article.

(4) (i) The customary inch-pound
declaration of net quantity of contents
declaration shall be in terms of the
largest whole inch-pound unit, with the
remainder expressed as a common or
decimal fraction of the largest whole
unit or with the remainder in terms of
the next smaller whole unit and any
common or decimal fraction of that unit.

(ii) Packages that contain more than 1
pound but less than 4 pounds or more
than 1 pint but less than 1 gallon may
bear a dual customary inch-pound
declaration. The dual declaration, when
provided, shall include a declaration of
lotal ounces or fluid ounces, as

appropriate, followed by a parenthetical
declaration of the largest whole unit, as
required in paragraph (d)(4)(i) of this
section. The dual declaration shall
appear on one line and may precede or
follow the St declaration.

(iii) A common fraction shall be in
terms of halves, quarters, eighths,
sixteenths, or thirty-seconds; except that
if a firmly established general consumer
usage and trade custom of using
different common fractions in the net
quantity declaration of a particular
commodity exists, they may be used. A
common fraction shall be reduced to its
lowest terms.

(5)(i) The SI declaration of net
quantity of contents declaration shall be
in terms of the appropriate muitiple or
svbmultiple that will resultina
numerical value between 1 and 1,000.
For example: 500 g, not 0.5 kg; 1.96 kg,
not 1,960 g; 750 mL, not 0.75 L; or 750
mm or 75 cm, not 0.75 meter.

(ii) The SI declaration of net quantity
of contents shall not be expressed in
mixed units. For example: 1.5 kg, not 1
kg 500 g.

(iii) Prefixes that may be used to form
multiples and submultiples of SI units
are as follows:

S| PREFIXES

Muttiplying

Symbol | ™ ecior

k x 103

c x 10-2
.|m x10-3

I x 10-¢

1e.g., 102=100; 10°=1,000; 10-'=0.1;
10-2=0.01; thus, 2 kg=2 x 1,000 g=2,000 g; 3
cm=3 x 0.01 m=0.03 m.

2The prefix “centi” should be used only with
“meter.”

(e) (1) Examples of net quantity of
contents declarations in which the SI
declaration precedes the customary
inch-pound declaration:

(i) “Net Mass 425 g (15 oz)" or “Net
Mass 680 g (1 Ib 8 0z)” or “Net Mass 99
ge(3.50z)";

(ii) “Net 500 mL (1.05 pt)” or “Net
Contents 1 L (1 gt 1.8 fl 0z)"";

(iii) “500 mL ?1.05 pt)’or“1L{1qt
1.8 fl 02).”

(2) Examples of net quantity of
contents declaration in which the

inch-pound declaration
precedes the SI declaration:

(i) “Net Wt 15 oz (425 g)"" or “Net Wt
1 1b 8 0z (680 g)” or “Net Wt 3.5 oz (99

e »
(ii) “Net 12 fl oz (355 mL)"” or “Net
Contents 1 gal (3.7 L)";
(iii) “15 oz (425 g)"” or ““1 Ib 8 oz (680
g)'or*“3.50z(99g)e.”
The net quantity of contents
declaration shall be located on the

principal display panel of the label and,
with respect to packages bearing
alternate principal display panels, it
shall be duplicated on each principal
display panel.

(g) (1) The net quantity of contents
declaration shall appear as a distinct
item on the principal display panel and
shall be separated (by at least a space
equal to the height of the lettering used
in the declaration) from other printed
label information appearing above or
below the declaration and (by at least a
space equal to twice the width of the
letter “N" of the style of type used in
the quantity of contents declaration)
from other printed label information
appearing to the left or right of the
declaration.

(2) The *“e” mark, a symbol used to
facilitate trade in and among members
of the European Community (EC), may
be used as part of the declaration of the
net quantity of contents when
warranted. When used, the “e’" mark
shall be at least 3 millimeters (0.118
inch) in height and shall appear in the
same field of vision as the SI postion of
the quantity of contents declaration, as
required by the EC. Compliance with
the provisions of this paragraph for size
and placement of the “e” mark does not
constitute satisfaction of all EC

irements. Manufacturers shall
li.zmzdenﬂy satisfy EC requirements
for use of the “e”" mark.

(3) The net quantity of contents
declaration shall not include any term
qualifying a unit of weight or mass,
measure, or count (such as “giant pint”
and “full quart”) that tends to
exaggerate the amount of the device in
the container.

(4) The net quantity of contents
declaration shall be placed on the
principal display panel within the
bottom 30 percent of the area of the
label panel in lines generally parallel to
the base on which the package rests as
it is designed to be displayed; except
that:

(i) On packages having a principal
display panel of 32 square centimeters
(5 square inches) or less, the
requirement for placement within the
bottom 30 percent of the area of the
label panel shall not apply when the
declaration of net quantity of contents
meets the other requirements of this
part.
(ii) For a device that is marketed with
both outer and inner retail containers
bearing the label information required
by this part, the net quantity of contents
placement requirement of this section
applicable to the inner container is
waived, if the inner container is not
intended to be sold separately.
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(iii) The principal display panel of a
device marketed on a display card to
which the immediate container is
affixed may be considered to be the
display panel of the card, and the type
size of the net quantity of contents
declaration is governed by the
dimensions of the display card.

(h) The net quantity of contents
declaration shall accurately reveal the
quantity of device in the package
exclusive of wrappers and other
material packed therewith; provided
that:

(1) For devices packed in containers
designed to deliver the device under
pressure, the declaration shall state the
net quantity of the contents that will be
expelled when the instructions for use
as shown on the container are followed.
The propellant shall be included in the
net quantity of contents declaration.

(2) For a package that contains the
integral components making up a

complete kit, and designed to deliver
the components in the manner of an
application (for example, a home test
kit), the declaration may state the net
quantity of the contents in nondeceptive
terms of the number of applications
available in the kit when the
instructions for use as shown on the
container are followed.

(i) The net quantity of contents
declaration shall appear in conspicuous
and easily legible boldface print or type
in distinct contrast (by typography,
layout, color, embossing, or molding) to
other matter on the package; except that
a declaration of net quantity blown,
embossed, or molded on a glass or
plastic surface is permissible.
Requirements of conspicuousness and
legibility include the specifications that:

(1) The ratio of height to width of the
letter, except for the “‘e" mark, shall not
exceed a differential of three units to

one unit {(no more than three times as
high as it is wide).

2) Letter heights pertain to upper
case or capital letters, except for the “'e”
mark. When upper and lower case or all
lower case letters are used, it is the
lower case letter ‘0" or its equivalent in
the print or type used that shall meet
the minimum height requirements.
Other letters and exponents shall be
printed in the same type style and in
proportion to the type size used.

(3) When common fractions are used,
each component numeral shall meet
one-half the minimum height standards.

(j) The net quantity of contents
declaration shall be in letters and
numbers in a type size established in
relationship to the area of the principal
display panel of the package and shall
be uniform for all packages of
substantially the same size by
complying with the specifications in the
following table:

MINIMUM HEIGHT OF NUMBERS AND LETTERS

Area of principal display panel

Minimum height of numbers and letters

Minimum height if label information is blown,
formed, or moided on surface of container

<32c¢m? (5in?) ...
>32 cm2 (5 in2), < 161 cm? (25 in2) .....
> 161 cm? (25 in2), < 645 cm2 (100 in?) ..
> 845 cm? (100 in2), < 2581 cm? (400 in?)
> 2581 cm? (400 in2)

.| 3.2 mm (% in)
. | 4.8 mm (Y% in)

1.6 mm (Yie in) ....

6.4 mm (a in)

12.7 mm (4 in)

3.2 mm (& in).
4.8 mm (%6 in).
6.4 mm (%4 in).
7.9 mm (%e in).
14.3 mm (% in).

Symbols: < means less than or equal to; > means greater than.

(1) The net quantity of contents
declaration may appear on more than
one line, with the entire SI declaration
on the line immediately above or
immediately below the entire customary
inch-pound declaration.

(2) Use of the terms “net,” *“‘net
mass,” or “net weight' when stating the
net quantity of contents in terms of mass
or weight is ogu'onal. When used, the
terms may either precede or follow the
declaration of quantity. For example:
“Net Wt 1 1b (453 g)” or “453 g (1 1b)
Net" or “453 g (1 1b)” or “1 1b (453 g)."”

(3) Use-of the terms “net” or ‘“net
contents” when stating the quantity of
contents in terms of fluid measure or
numerical count is optional. When
used, the terms may either precede or
follow the declaration of quantity.

(4) It is sufficient to distinguis
ounces used as an expression of weight

from fluid ounces used as an expression
of fluid measure through association of

terms. For example: “Net wt 6 0z” or ‘6
fl 0z” or “Net contents 6 fl 0z."

(5) The quantity of contents
declaration shall always declare the net
quantity of contents, even when the
terms specified in paragraphs (j)(2) and
(j)(3) of this section are not used.

(k) Nothing in this section shall

rohibit supplemental statements at

ocations other than the principal
display panel(s) describing in
nondeceptive terms the net quantity of
contents, provided that such
supplemental statements of net quantity
of contents shall not include any term
qualifying a unit of weight or mass,
measure, or count that tends to
exaggerate the amount of the device
contained in the package; for example,
“giant pint” and “full quart.” Dual or

combination declarations of net quantity
of contents, including those provided
for in paragraphs (a), (d)(3)(i), and
(d)(4)(ii) of this section (for example, a
combination of net weight or mass plus
numerical count, net contents plus
dilution directions of a concentrate, etc)
are not regarded as supplemental net
quantity statements and may be located
on the principal display panel.

(1) None of the requirements of this
section concerning the declaration of
the net quantity of contents in SI units
shall apply to package sizes, unit
pricing, advertising, or other general
pricing information.

Dated: December 10, 1993.

Michael R. Taylor,

Deputy Commissioner for Policy.

[FR Doc. 93-30801 Filed 12-20-93; 8:45 am|
BILLING CODE 4160-01-P
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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12CFR Part 25
[Docket No. 93-19]
RIN 1557-AB32

FEDERAL RESERVE SYSTEM

12 CFR Part 228
[Docket No. R-0822]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 345

RIN 3064-AB27

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 563e
[Docket No. 93-234]
RIN 1550-AA69

Community Reinvestment Act
Regulations

AGENCIES: Office of the Comptroller of
the Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); Office of
Thrift Supervision, Treasury (OTS).
ACTION: Joint notice of proposed
rulemaking.

SUMMARY: The Office of the Comptroller
of the Currency, Board of Governors of
the Federal Reserve System, the Federal
Deposit Insurance Corporation, and the
Office of Thrift Supervision (the Federal
financial supervisory agencies) are
proposing to revise their regulations
concerning the Community
Reinvestment Act (CRA). The purpose
of the CRA regulations is to implement
the continuing and affirmative
obligation of regulated financial
institutions to help meet the credit
needs of their communities, including
low- and moderate-income areas,
consistent with safe and sound
operations and to provide guidance on
how the agencies assess the
performance of institutions in meeting
that obligation.

The proposed new regulations are
designed to provide clearer guidance to
financial institutions on the nature and
extent of their CRA obligation and the
methods by which the obligation will be
assessed and enforced. The proposed
procedures are designed to emphasize

performance rather than process, to
promote consistency in assessments, to
permit more effective enforcement
against institutions with poor
performance, and to reduce unnecessary
compliance burden while stimulating
improved performance.
DATES: Comments must be received by
February 22, 1994,
ADDRESSES: OCC: Comments should be
directed to: Communications Division,
Office of the Comptroller of the
Currency, 250 E Street, SW.,
Washington, DC 20219, Attention:
Docket No. 83-19. Comments will be
available for public inspection and
photocopying at the same location.
BOARD: Comments should be
directed to: William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, Dotket No. R—-
0822, 20th Street and Constitution
Avenue, NW., Washington, DC 20551.
Comments addressed to Mr. Wiles may
also be delivered to room B-2222 of the
Eccles Building between 8:45 a.m. and
5:15 p.m. weekdays, or to the guard
station in the Eccles Building courtyard
on 20th Street, NW. (between
Constitution Avenue and C Street) at

- any time. Comments may be inspected

in room MP-500 of the Martin Building
between 9 a.m. and 5 p.m. weekdays,
except as provided in 12 CFR 261.8 of
the Board’s rules regarding the
availability of information.

FDIC: Comments should be directed
to: Hoyle L. Robinson, Executive
Secretary, FDIC, 550 17th Street, NW.,
Washington, DC 20429. They may be
hand delivered to room 402, 1176 F
Street, NW., Washington, DC between
8:30 a.m. and 4:30 p.m. on business
days. They may be sent by facsimile
transmission to 202-898-3838.
Comments will be available for public
inspection at the FDIC Reading Room
#7118 at 550 17th Street, NW.,
Washington, DC between 9 a.m. and
4:30 p.m. on business days.

OTS: Comments should be directed
to: Director, Information Services
Division, Public Affairs, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552, Attention:
Docket No. 93-234. These submissions
may be hand delivered to 1700 G Street,
NW. from 9 a.m. to 5 p.m. on business
days; they may be sent by facsimile
transmission to FAX number (202) 906-
7755. Submissions must be received by
5 p.m. on the day they are due in order
to be considered by the OTS. Late-filed,
misaddressed, or misidentified
submissions will not be considered in
this rulemaking. Comments will be
available for public inspection at 1700
G Street, NW., from 1 p.m. until 4 p.m.

on business days. Visitors will be
escorted to and from the Public Reading
Room at established intervals.

FOR FURTHER INFORMATION CONTACT:
OCC: Stephen M. Cross, Deputy
Comptroller for Compliance, (202) 874
5216; and Matthew Roberts, Special
Counsel, Chief Counsel's Office, (202)
874-5200.

BOARD: Glenn E. Loney, Associate
Director, Division of Consumer and
Community Affairs, (202) 452-3585, or
Scott G. Alvarez, Associate General
Counsel, Legal Division, (202) 452~
3583.

FDIC: Bobbie Jean Norris, Deputy
Director, Office of Consumer Affairs,
(202) 898-6760; Valerie Thomas,
Review Examiner (Compliance),
Division of Supervision, (202) 898—
7155; Ann Loikow, Counsel, (202) 898-
3796; and Sandy Comenetz, Counsel,
(202) 8983582, Regulation and
Legislation Section, Legal Division.

OTS: Timothy R. Burniston, Deputy
Assistant Director for Policy, (202) 906
5629; Theresa A. Stark, Program
Analyst, Specialized Programs, (202)
906-7054; Lewis A. Segall, Senior
Attorney, Legal Policy Division, Chief
Counsel’s Office, (202) 906-6648.

SUPPLEMENTARY INFORMATION:
Introduction

The Federal financial supervisory
agencies are jointly proposing new
regulations to implement the CRA. The
proposed regulations would replace the
existing regulations in their entirety.

The CRA is designed to promote
affirmative and ongoing efforts by
regulated financial institutions to help
meet the credit needs of their entire
communities, including low- and
moderate-income areas, consistent with
safe and sound operations. Despite the
CRA's notable successes, bank and thrift
industry, community, consumer and
other groups maintain that its full
potential has not been realized, in large
part, because compliance efforts have
focused on process at the expense of
performance.

In accordance with a request by the
President, the Federal financial
supervisory agencies have undertaken a
comprehensive effort to reform their
evaluation standards and examination
procedures. The proposed regulations
implement one part of this reform effort
by substituting for the current process-
based assessment factors a new
evaluation system that would rate
institutions based on their actual
performance in meeting community
credit needs. In particular, the new
system would evaluate the degree to
which an institution is providing (1)
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loans, (2) branches and other services,
and (3) investments to low- and
moderate-income areas. The proposed
regulations also clarify how an
institution’s CRA performance would be
considered in the corporate application
process and seek to make the
regulations more enforceable.

n addition to this rulemaking, the
agencies will work together to improve
examiner training and to increase
interagency coordination regarding
application of standards, performance of
examinations, assignment of ratings,
and use of enforcement tools. The
agencies will also work together to
improve public access to data collected
pursuant to the Home Mortgage
Disclosure Act (HMDA) and the
proposed regulations. These efforts
should produce a CRA assessment
process that is less burdensome for
many institutions and yields more
results for the local communities the
law is intended to benefit.

Background

In 1977, the Congress enacted the
CRA to encourage banks and thrifts to
help meet the credit needs of low- and
moderate-income communities, In the
CRA, the Congress found that regulated
financial institutions are required to
demonstrate that their deposit facilities
serve the convenience and needs of the
communities in which they are
chartered to do business, and that the
convenience and needs of communities
include the need for credit as well as
deposit services.

he CRA requires each of the four
Federal financial supervisory agencies
to use its authority when examining
regulated banks and thrifts to encourage
institutions to help meet the credit
needs of the communities in which they
do business, consistent with safe and
sound banking practices. Recently, the
CRA has come to play an increasingly
important role in improving access to
credit among under-served
communities—both rural and urban—
across this country. Under the impetus
of the CRA, many banks and thrifts have
opened new branches, provided
expanded services, and made
substantial commitments to increase
lending to all segments of society. It is
estimated that tens of billions of dollars
have flowed t6 low- and moderate-
income areas as a result of the CRA.

Despite these successes, the CRA
examination and enforcement system
has been criticized. Financial
institutions have complained that policy
guidance from the supervisory agencies
on the CRA is unclear and that
examination standards are applied
inconsistently. Financial institutions

have also complained that the CRA
examination process encourages them to
generate excessive paperwork at the
expense of providing loans, services,
and investments. In surveys of
compliance costs, the institutions have
often identified the CRA as the most
burdensome of consumer protection and
community reinvestment statutes.

Community, consumer, and other
groups have agreed with the industry
that there are inconsistencies in CRA
evaluations and that current
examinations overemphasize process
and underemphasize performance.
Community and consumer groups have
also criticized the regulatory agencies
for failing to penalize banks and thrifts
aggressively for poor performance.

Believing that the CRA examination
and enforcement process can be
improved, the President requested in
July that the Federal financial
supervisory agencies reform the CRA
examination and enforcement system.
The President asked the agencies to
consult with the banking and thrift
industries, Congressional leaders, and
leaders of community-based
organizations across the country to
develop new CRA regulations and
examination procedures that “‘replace
paperwork and uncertainty with greater
performance, clarity, and objectivity.”

Specifically, the President asked that
the agencies refocus the CRA
examination system on more objective,
performance-based assessment
standards that minimize compliance
burden while stimulating improved
performance. He also asked that the
agencies develop a well-trained corps of
examiners who specialize in CRA
examinations. The President asked that
in undertaking this effort, the regulators
seek to promote consistency and even-
handedness, to improve public CRA
performance evaluations, and to
institute more effective sanctions
against institutions with consistently
poor performance.

Public Hearings

To implement the President’s
initiative, the four agencies held a series
of seven public hearings across the
country. At those hearings, the agencies
heard from over 250 witnesses. Nearly
50 others submitted written statements,
Individuals, small business men and
women, representatives of banks and
thrifts and their trade associations, state
and local government officials, members
of local community-based organizations,
and leaders of national community and
consumer advocacy groups presented
their views. While the oral and written
statements submitted by the over 300

witnesses encompassed a variety of
views, some common themes emerged.

Most commenters—bankers, state and
local government officials, and leaders
of community-based organizations—
endorsed a more performance-based
CRA evaluation system. Most witnesses,
however, also rejected a formulaic
approach that would be applied on a
national basis. They emphasized that
examinations should focus on lending,
particularly to low- and moderate-
income individuals, minorities, small
farms, small businesses, and affordable
housing and economic development
organizations. However, they stressed
that the facts and data about an
institution’s lending record should be
evaluated in light of its business
strategy, its financial condition, and the
credit needs of the community in which
it operates. A need to make the
evaluations more geographically
specific for those institutions that
operate in multiple locations was also
noted.

A number of respondents, both from
the financial service industry and
community-based organizations,
expressed interest in the idea of
financial institutions developing
strategic plans for CRA performance in
conjunction with the representatives of
the communities within which they
operate. Some wanted the regulatory
agencies to make enforceable
agreements between financial
institutions and community groups a
central focus of the CRA process. Others
suggested that the agreements should be
between the institutions and the
supervisory agencies.

any of those same respondents
criticized the agencies for a lack of
consistency in examinations and urged
the agencies to develop cooperative
training programs for their examiners.
All groups stressed the need to improve
the training of examiners responsible for
CRA evaluations. While most witnesses
focused on training for examiners who
conduct CRA examinations, a number of
the respondents also urged CRA training
for commercial examiners so that they
can develop a better understanding of
community development lending.

Many community-based organizations
and local government officials
commented on the need for data to be
collected on small business and
consumer loans similar to that collected
for housing loans under the Home
Mortgage Disclosure Act. Those
witnesses urged that the geographic
distribution of those loans be
monitored, and many also suggested
that data on the race or ethnicity of the
borrower be collected as well. They
contended that the lack of this data was
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a serious impediment to the public’s
and the regulatory agencies’ ability to

evaluate an institution's performance in

these significant areas. However, other
witnesses, particularly those
representing smaller lenders,
complained about current reporting
burdens—citing the Home Mortgage

Discloesure Act reporting requirements—

and urged that no additional reporting
of loans be mandated.
Many smaller financial institutions

and some communmity groups also stated
that the present system was too focused

on punishing institutions that fail to
perform, and the emphasis instead
should be on rewards for institutions
truly meeting a wide range of
community lending and service needs.

Witnesses identified a need to recognize

that investments in intermediary
community development organizations
are beneficial for society and should be

considered as strengths in evaluating an

institution's CRA performance, even
though the benefits of the investment

may not flow back to the specific service

community delineated by the
institution. While there was an
emphasis on rewards, respondents
outside the banking community were

overwhelmingly against the adoption of
a “'safe harbor™ for financial institutions

from CRA protests on the besis of
ratings assigned by the regulatory
agencies.

Many small institution respondents
also noted the burden imposed by the
present regulatians. They felt that a
different level of documemation and
different approaches to reviewing their
gerformange were appropriate. Small

ankers stressed the high costs in terms
of both time and money required to
meel the perceived documentation

requirements of the present approach. In

many cases they stated that these

were actually impeding their
institutions’ ability to meet crogit and
service needs.

Finally, s number of respondents from

the financial services industry and
community-based organizationhs
proposed that non-chantered financial
service providers, such as insurance
companies, finance companies, and
other similar types of credit providers
be subject to community reinvestment
irernents similar to the CRA.

e have attempted to address many
of these concerns within the proposed
regulations. Without reserting to fixed
formulas, the proposed regulations set
forth a different, more ebjective and

more enforceable approach to evaluating

performance under the Act. The new
regulations would maintain the present
regulations’ emphasis on evaluating
each institution’s record in light of its

business strategy and community. The
new regulations would i
additional data reporting 2: consumer,
small business, and home mortgage
loans, with provisions for disclosing
that information to the publicin a
timely manner. To provide incentives
for strong performance, the new
regulations would clarify how CRA

performance would be considered in the

application process. However, the
regulations would not contain a “'safe
harbor”" provision. Under the new
assessment system, further incentives
would be provided to institutions that
show strong performance by reducing
the frequency of examinations. Finally,
the regulations would provide 2

different evaluation framework for small

institutions.

The Propesed Regulations
In General

In order to promote consistency, to
reduce compliance burden and to
improve the
regulations eliminate the curresit
regulations’ twelve assessment factors
and substitute a performance-based
evaluation system. Under the proposed

system, financial institbtions would not

be assessed on their efforts 1o meet
community credit needs. Such
assessments have given rise to
unnecessary documentation that has
reduced the effectiveness and
undermined the credibility of current
evaluations. Similarly, the agencies

would not evaluate the methods used by

an institution to assess credit needs.
However, to perform under the
proposed performance-based standards,
institutions would have to pravide
loans, investments, and services for
which there is 8 market. Therefore, they
would have an incentive to perform
needs assessments in their
communities.

In assessing an institution’s CRA
performance, the agencies would
recognize that the institution is
expected to help meet the credit needs
of its entire community. In
examinations, however, particular
attention would be pzid to the
institution's record of helping to meet
the credit needs in low- and moderate-
income areas.

Institutions would be evaluated based
on their lending, service, and
investment performance. Generally,
independent institutions with at least
$250 million in assets and members of
holding companies with that level of
panking and thrift assats would be

evaluated based on seme combination of

lending, service, and investment tests.
As a predicate for evaluation under the

tests, institutions would have to report

to the ies and make available to
the ic data on the geographic
distribution of their loan applications,
denials, originations and
Small banks and thrifts could elect to be
evaluated under a streamlined method
that would not require them to report
this data. Every institution would have
the option to choose assessment based
on a pre-approved strategic plan that
had been subjected to review and
comment by community-based
organizations and tBe rest of the public
However, the plan option would not
relieve an institution of its data
reporting obligations.
he lending test applicable to large
institutions would consider the extent
to which the institution is making loans
in low- and moderate-income portions
of its service areas. The test would also
give an institution credit for other
community development loans and
partnerships with community groups to
promote credit availability. The service
test would consider the extent to which
the institution is making branches
accessible to low- and moderate-income
areas in its service areas and is
providing other services that promote
credit availability. The investment test
would consider investments in
community and economic development
activities and would also take into
account grants to support community
and economic development activities,
donations or sales on favorable terms of
branches to women- or minority-owned
institutions, and investment
partnerships with community
organizations. ;
three tests would not apply
uniformly to all institutions. Asa
general rule, institutions would be
evaluated on the basis of the product
lines offered to their customers in the
normal course of business. The lending
test would apply to retail institutions,
and the investment test would apply 1o
wholesale and limited-purpose
institutions. A retail institution would
be evaluated under the investment tes!
but its performance would only count 1o
boost its lending test rating. All
institutions would be evalusted under
the service test, but wholesale and
limited-purpose institutions would be
evaluated under a different standard
than retail institutions.

An institution evaluated under a
given test would receive one of five
ratings of its performancs under that
test: Outstanding, High Satisfaciory,
Low Satisfactory, Needs to Improve, or
Substantial Noncompliance. The
agencies have proposed five ratings
rather than four ratings for each test to
measure as accurately as possible
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variations in performance among
institutions. The agencies propose to
have only four composite ratings,
however, because the four ratings are
required by the statute.

Small institutions that choose not to
report loan data would be evaluated
under a streamlined measure of lending
performance that would focus on their
loan-to-deposit ratio, the degree to
which they make their loans in their
service area, their loan mix (across
product lines and income levels of
borrowers), their fair lending record,
and their record of community
complaints. Institutions that are
currently subject to reporting under the
Home Mortgage Disclosure Act (HMDA)
would also be evaluated on the
reasonableness of the distribution of the
loans they have reported. The
investment and service records of small
institutions would be considered to
boost their ratings based on the lending
measure.

The regulations would not require
institutions to offer specific loan
products, to make specific loans or
investments or to make loans or
investments that are expected to result
in losses or are otherwise inconsistent
with safe and sound banking practices.
However, the regulations would require
demonstrated performance by
institutions in lending, service, and
investments that benefit low- and
moderate-income areas and individuals.
Institutions would be permitted and
encouraged to develop and apply
flexible underwriting standards that are
consistent with safe and sound
operations for loans that benefit low-
and moderate-income individuals and
areas,

Under the proposal, wholesale and
limited purpose institutions are defined
as insured depository institutions that
are in the business of extending credit
to the public but that do not make a
significant amount of reportable loans.
This would include banks that make
primarily large commercial loans, as
well as credit card banks, and similar
institutions.

The proposed regulations would not
apply to institutions that engage solely
in the correspondent banking business,
trust company business, or the business
of acting as a clearing agent. The
agencies have previously indicated that
these institutions are not governed by
the CRA because these institutions
generally do not perform commercial or
retail banking services and do not
generally extend credit to the public for
their own account.

Community Reinvestment Obligation
and Enforcement

The agencies propose to state in the

regulations that financial institutions
have a continuing and affirmative
obligation to help meet the credit needs
of their communities, including low-
and moderate-income areas, consistent
with safe and sound operations, and
that a purpose of the regulations is to

implement this obligation. An
institution that received a composite
rating of Substantial Noncompliance
would be subject to enforcement actions
under 12 U.S.C. 1818.

The agencies propose these provisions
as a method of improving the
effectiveness and fairness of CRA. If the
consequences for inadequate
performance are restricted to the
application process, then institutions
not contemplating applications may
have little incentive to comply.
Community reinvestment is an
obligation of all institutions, whether or
not they are contemplating an
application. In the agsenoe of agency
enforcement actions, communities in
which institutions that do not anticipate
filing applications are chartered may not
receive the community reinvestment
that the statute intends. The proposed
provisions on the community
reinvestment obligation and the
consequent availability of formal
enforcement actions would strengthen
the agencies’ ability to encourage
institutions to meet their community
reinvestment obligation.

The Lending Test

The lending test would evaluate
primarily whether a retail institution is
making loans in low- and moderate-
income areas as well as in other areas.
The test would examine both direct
lending by the institution and, if the
institution elected, its proportionate
share of indirect lending made through
lending consortia in which the
institution participates, subsidiaries of
the institution, funded non-chartered
affiliates of the institution, and women-
or minority-owned institutions, low-
income credit unions, and other lenders
in which the institution has made
lawful investments. The test would also
take into account loans made by an
institution to community development
organizations and intermediaries.

Under the lending test, an institution
would be evaluated on the basis of its
performance in making reportable loans
in comparison to other lenders subject
to CRA in its service area. An institution
would also be evaluated independently
of how others are performing. The
agencies would evaluate the

institution's performance relative to
other CRA lenders by comparing the
institution's share (market share) of
reported housing, small business, and
consumer loans in low- and moderate-
income areas in its service area with its
share of such loans in the other parts of
its service area. The agencies would
evaluate the institution’s performance
independent of other CRA lenders’
performances by examining the ratio of
such loans made by the institution in
low- and moderate-income areas in its
service area to such loans made
throughout its service area or by
examining the geographic distribution
of such loans across tge low- and
moderate-income areas in the
institution's service area. By doing so,
the agencies would assure that, in order
to achieve a good rating under this test,
either the institution has a good
distribution of loans in the low- and
moderate-income areas in its service
areas or has a significant amount of
loans to such areas.

The agencies believe that this
formulation would allow an institution
to target its community development
lending to particular areas if doing so is
critical to serving as a catalyst to
community development lending
throughout its service area. The agencies
are aware that, in some cases, a
concentrated lending effort is more
useful and effective than a dispersed
effort across a broader geographic area.
However, the agencies have attempted
to make clear that this standard would
not permit institutions unreasonably to
exclude low- and moderate-income
areas from their lending.

The proposal indicates that the
agencies will make all lending test
calculations using both volume of loans
made and number of loans made. In
addition, in evaluating an institution’s
performance relative to other CRA
lenders, the agencies will calculate
market shares separately for small
business, home mortgage, and consumer
lending and weigh the calculations for
those categories in reaching an overall
judgment of an institution’s market
share performance. These decisions
reflect the belief that, in different
communities, one loan type may be
more critical than others, and that, for
different loan types, one form of
measurement (either the number of
loans or dollar volume) may be more
useful and instructive than another.
This proposal would give the agencies
the flexibility to make the relevant
calculations, weigh the results in
reaching an assessment of an
institution’s performance, and discuss
them in the public evaluation in the
manner deemed most informative.
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lending test. Indirect loans would he
de

such as
of the institution or non-chartered

affiliates that it assists in funding, and
women- or minority-owned institutions,

low-income credit unions, and other

lenders that lend to low- and moderate-

income individuals or areas and in

which the institution has made lawful
investments. If an institution reported
its attributable indirect loans and chese

to have them attributed to it, the
agencies would attribute the indirect

loans in proportion to the institution’s
investment taking into account both the
total lending by the third party and the

lending done by the third party in the

institution’s service area. The proposal

intends that the institution receive
credit for a rtionate share of the
total loans m by the third party
based on the institution’s investment,
funding or participation. However, in
claiming this credit, the loans should

not be counted twice and the institution

must take a re live geographic 11,4, ingtitution must i
 take ) ! request applicants
gigatn(g\mm the loans in its service to waive any privacy rights m;tate
ey i federal law in order to share their
The proposal makes a distinction e rganizations
between the ability of an institution to Spglicacioria with e &

claim credit under the lending test for
indirect loans by its subsidiaries and

funded non-chartered affiliates and its
ability to claim credit for indirect loans
made by other lenders. The institution

could claim credit for the lending of

subsidiaries or non-chartered affiliates,

under the same rules regarding

proportionate shares, w
in the entity or makes a loan to it. For

other third party lenders, the institution

would be required to have made an
investment in the entity in order to
claim credit under the lending test for

its loans. The purpose of this distinction
is to recognize the unique relationship

between the institution and its
subsidiaries and affiliates, and to
enhance the ability of institutions and
their parent corporations to structure

their community development lending

flexibly.

The agencies could adjust an
institution’s rating based on the
described factors upward, and, in

exceptional cases, downward. Upward

adjustment might be warranted if an
institution made a substantial amount

loans requiring innovative underwriting
or loans for which there is special need,
such as loans for multifamily housing
construction and rehabilitation, loans to
start-up or very small businesses, loans
to community development
organizations or facilities and loans to

At the election of an institotion, the
agencies would consider indirect loans
attributable to the institution under the

as loans made by third parties,
lending consortia, subsidiaries

it invests

While the agencies would expect

of safety and soundness, it is

require a unique approach to

loans and the special expertise and

the lending test. Particular
made to community development
lending institutions.

based on the operation of a prog
under which the institution would

reevaluate applications that, based on
an initial evaluation, the institution
planned to deny. To the extent that an

institution operates such a “‘second

confidentiality.

example, an adjustment might be

warranted if the quantitative measures
inaccurately portrayed the institution's

actual lending to low- or moderate-
income geographies or individuals.
Based on these measures, an

institution's lending effort would be

assigned a preliminary rating of
outstanding, high satisfactory, low
satisfactory, needs to improve, or
substantial noncompliance. Prelimi

ratings would be presumptive and could

be rebutied by the institution if, for

example, it believed the presumptive
rating did not accurately or adequately

reflect its lending record because of

particular economic or demographic

characteristics.
Investments and Other Factors

Wholesale and limited-purpose
institutions would normally be
evaluated under the investment test
instead of the lending test. Retail

of

institutions would be evaluated under

the investment test, but investment

However, all institutions would be

very low-income individuals and areas.
such
lending to be made within the confines

understood that lending in low- and
moderate-income areas can somefimes

establishing that the loan can be safely
underwritten. It is the agencies’ purpose
to recognize the unique quality of these

effort they require on the part of the
lender by making clear that such loans
will be given particular consideration by
the agencies in arriving at a rating under

consideration will also be given ta Ioans

An institution could also receive an
upward adjustment to its lending rating
ram

loak" program in which applications are
reviewed by community organizations,

The institutions should also make sure
that the participating organizations take
appropriate steps to protect applicants’

In exceptional cases, an institution’s
rating might be adjusted downward. For

performance would not be used to lower
the overall rating of & retail institution.

encouraged to engage in investment
activities.

The focus of the investment test
would be the ultimate impact of the
institution’s investment rather than the
investment per se. Therefore, qualified
investments would not be credited
under the test unless they had a
demonstrable impact, e.g. in providing
loans or community development
projects that benefit low- and moderate-
income individuals and areas.

Institutions would be evaluated under
the investment test based on the amount
of assets compared 1o their risk-based
capital that they have devoted to
qualified investments for which they
have not already received credit under
the lending test. If an institution made
a qualified investment that generated
some atiributable indirect loans but also
created non-loan benefits for low- and
moderate-income areas or individuals,
the institution could receive credit
under the lending test for the indirect
loans and credit under the investment
test for that part of the investment that
was not considered as indirect lending

Qualified investments would include
lawful investments that benefit low- and
moderate-income geographies or
individuals in an institution's service
area: in support of local affordable
housing amrzommtmity. economic, or
small business development; in
community development financial
institutions, community development
corporations, community development
projects, small business investment
corporations (including minority small
business investment corporations}), and
minority- and women-owned financia!
institutions and other commumity
development financial intermediaries;
in consortia or other structures serving
low- and moderate-income individuals

and areas; and in state and local
government agency housing bonds er
state and local government revenue
bonds specifically aimed at helping low-
and moderate-income areas amr
individuals. The CRA does not grant
institutions any investment authority, so
investments must comply with other
statutory and regulatory limitations and

uirements.

ligible grants would be considered
qualifying investments. Donation or sule
on favo terms of branches to
minority- or women-owned institutions
would also count as qualifying
investments. Loans by wholesale and
limited purpose banks that would
constitute qualified investments were
they in the form of investments would
be treated as qualified investments for
the purposes of the Investment Test. For

of the investment test,

wholesale and limited-purpose




Federal Register / Vol. 58, No. 243 / Tuesday, December 21, 1993 / Proposed Rules

67471

institutions would be deemed to have
nationwide service areas.

The agencies could adjust an
institution’s rating under the investment
test to take into account whether the
institution’s investments are
particularly innovative or meet a special
need and whether the institution’s
activities in connection with the
investments are particularly complex or
intensive or involve innovative
partnerships with community-based
organizations. Examples of such
activities include helping to establish a
new entity to conduct community
development activities or providing
significant service or assistance in
support of a qualified investment, The
agencies could also adjust an
institution's rating if the institution has
made a large amount of investments that
would be qualified investments except
that they fail to benefit the bank’s
service area, Downward adjustments
would only be justified in exceptional
cases. -

Based on these measures, an
institution’s investment effort v;rould be
assigned @ preliminary rating o
outstanding, high satisfactary, low
satisfactory, needs to improve, or
substantial noncompliance. Preliminary
ratings would be presumptive and could
be rebutted by the institution.

The Service Test

In the CRA, Congress found that
regulated financial institutions are
required by law to demonstrate that they
serve the convenience and needs of
their communities and that “the
convenience and needs of communities
include the need for credit services as
well as deposit services.” See 12 U.S.C.
2901, The CRA focuses, however, on an
institution's effort to help meet the
credit needs of its community or
communities.

Branch availability in a community is
critical to the availability of credit, as
well as deposit, services. The loan
origination process (including initial
contacts, pre-application counseling,
application completion and application
filing) often occurs at branches.
Moreover, accessible branches are
tritical to the development of the full-
service banking relationships that
facilitate participation in the credit
system.

Therefore, the service test would
evaluate a retail institution’ primarily on
the basis of the percentage of its
branches that are located in or that are
readily accessible to low- and moderate-
Income areas. Generally, in a densely-
Populated area, a branch would be
considered readily accessible if it was in
tasy walking distance. In a less

populated area, a branch would

generally be considered readily

accessible if it was in easy or normal
driving distance. The percentage of
branches that an institution would be
ex?ected to have in or readily accessible
to low- and moderate-income areas in
each service area would depend, in part,
on the number of such areas in the
service area.

The agencies could adjust a retail
institution's service record upward or
downward to reflect more accurately its
branch service to low- or moderate-
income geographies or individuals, but
downward adjustments would be made
only in exceptional cases.

In determining the appropriateness
and degree of any adjustment, the
agencies might consider the institution’s
record of opening and closing branches,
whether branches wherever located are
actually serving low- and moderate-
income individuals, any significant
differences in the quelity, quantity or
types of services offered to low- or
moderate-income individuals or

phies, and similar factars.

:%%e agencies could also adjust a retail
institution’s rating upward to reflect a
strong record of providing or supporting
other services that promote credit
availability for low- and moderate-
income individuals and areas. Particular
weight in this consideration would be
given to credit and home-ownership
counseling, small and minority-owned
business counseling, low-cost check-
cashing, and low-cost deposit services.

Appropriate consideration would be
given to the limitations faced by
institutions with a small number of
branches. No institution would be
required to expand the size of its
branching netwerk or to operate
branches at a loss. Because they
generally do not have branch systems,
wholesale and limited-p '
institutions would be evaluated based
on their support for services than
promote credit availability rather than
their provision of branches.

Based on these measures, an
institution's service performance would
be assigned a preliminary rating-of
outstanding, high satisfactory, low
satisfactory, needs to improve, or
substantial noncompliance. Preliminary
ratings would be presumptive and could
be rebutted by the institution.
Composite Ratings

As required by the statute, there
would be four possible composite
ratings: outstanding, satisfactory, needs
to improve, and substantial
noncompliance. For retail institutions,
the institution’s rating under-the
lending test would form the basis for its

composite rating. For wholesale or
limited-purpose institutions, the
institution’s rating under the investment
test would serve as the basis for the
composite rating. For retail institutions,
the rating would then be increased by
two levels in the case of outstanding
investment performance or by one level
in the case of high satisfactory
investment performance. For all
institutions, the rating would be
increased by one level in the case of
outstanding service and decreased by
one level in the case of substantial non-
compliance in service.

The rating would be converted to the
statutorily-required four level rating
system, with high satisfactory and low
satisfactory both scored as satisfactory.
An institution that would otherwise
receive-a needs to improve rating would
be rated in substantial noncompliance if
the institution received no better than a
needs to improve rating on both of its
last two examinations. Finally, the
rating would be adjusted, if necessary,
to tal%e into account illegal lending
discrimination by the institution to
arrive at a final composite rating.
Lending Discrimination

A financial institution is not serving
its entire community adequately if it is
discriminating illegally. Therefore, there
would be a rebuttable presumption that
an institution would receive a
composite rating of less than satisfactory
if the institution committed an isolated
act of illegal discrimination of which it
has knowledge that it has not corrected
fully or is not in the process of
correcting fully or engaged in a pattern
or practice of illegal discrimination that
it has not corrected fully. The
presumption could be rebutted in the
case of technical or de minimis
violations, for example, if an institution
violates the Equal Credit Opportunity
Act by offering a preferential credit

rogram for individuals over age 55
Fnther than limiting the program to
individuals over age 62 as the law
requires).

Multiple Service Areas

An institution’s CRA rating should
reflect its performance in all the local
communities in which it does business.
If an institution operates in more than
one service area, the agencies would
evaluate all the institution’s loan data
and would conduct full {ending and
service tests in a sample of the service
areas in which the institution operates.
The agencies would then essign separate
composite ratings for each area. The

-institution’s overall rating would reflect

the performance of the institution in all
service areas studied. .
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Small Institution Assessment Option

The CRA requires the agencies to
assess an institution’s record of meeting
the credit needs of its entire community,
but does not specify the methods by
which the assessments are to be made.
The agencies believe that the Congress
gave the agencies broad djscretion to
determine the appropriate methods for
CRA assessments. The Congress
recognized that assessment methods
must be appropriate for communities
and institutions of different sizes,
conditions, needs and attributes.

Many small institutions and their
representatives have urged that the
agencies exercise their discretion to
exempt small institutions from CRA
assessments. However, the agencies do
not believe that an exemption is
permitted by the statute. Moreover, the
agencies believe that an exemption
would be unwise because it could result
in neglect of the credit needs of
communities that are served by
exempted institutions.

The agencies believe, however, that
they may exercise their discretion to
create different assessment methods to
take into account differences among
classes of financial institutions. The
agencies further believe that a different
assessment method may be warranted to
provide appropriate treatment of small
banks and thrifts. The proposed
regulations therefore generally offer
small banks and thrifts the option of
choosing evaluation under a
streamlined assessment method,
Concomitantly, the regulations would
not impose upon small institutions the
data collection requirements that are
necessary for the general assessment
method applied to other institutions.
This difference in method may be
appropriate because the
disproportionate burden that would be
otherwise imposed on small institutions
does not appear to be necessary to
achieve the purposes of the regulations.
Collection and reporting by small banks
and thrifts of data on the geographic
distribution of their loans may impose
a burden on those institutions
disproportionate to larger institutions.
In addition, small banks and thrifts
often serve geographically compact
communities, so the benefits of
geographic coding and reporting of
loans by such institutions are generally
minimal.

Finally, the streamlined examination
process proposed by the agencies is
designed to measure accurately whether
small banks and thrifts are, in fact,
serving the needs of their entire
communities. In this regard, the
agencies stress that the examinations tor

small banks and thrifts will not be
implemented as de facto exemptions.
Examinations will not be formalities or
simple reviews in which examiners
quickly determine whether institutions
have met the items on a “check list.”
Meaningful examinations, including
reviews of the loan files of small
institutions, will be conducted, but the
burden of the examinations will be
shifted largely from the banks being
examined to the examiners.

Small banks and thrifts would be
defined as independent institutions
with assets of less than $250 million or
institutions with less than $250 million
in assets that are members of holdin
companies the total banking and thrift
assets of which are less than $250
million. Approximately 8% of the
combined assets of U.S. commercial
banks (including development,
industrial and cooperative banks, and
State and federally-chartered savings
banks) are in banks or in bank holding
companies with assets less than $250
million and with a loan-to-deposit ratio
of 60% or higher.

The primary basis for a small
institution’s rating would be an
evaluation of its lending record. An
institution would be presumed to
receive a satisfactory rating if it has a
reasonable loan-to-deposit ratio, makes
the majority of its loans locally, has a
good loan mix (makes a variety of loans
to the extent permitted by law and
regulation and lends across income
levels), has no legitimate, bona-fide
complaints from community members,
has not committed an isolated act of
illegal discrimination of which it has
knowledge that it has not corrected fully
or is not in the process of correcting
fully, and has not engaged in a pattern
or practice of illegal discrimination that
it has not corrected fully, In addition, if
an institution is required to report loans
under the HMDA, the institution would
also be required to have a reasonable
geographic distribution of reported
loans.

A small institution that meets each of
the standards for a satisfactory rating
and exceeds some or all of those
standards could receive an overall rating
of outstanding. In assessing whether a
small institution's CRA record is
outstanding, the relevant agency would
consider the extent to which the
institution's loan-to-deposit ratio, its
lending to its service area, and its loan
mix exceed the standards for a
satisfactory rating. In addition, at the
option of the institution, the agency
would evaluate the institution’s record
of making qualified investments and its
record of providing branches, remote
service facilities (RSFs), automated

teller machines (ATMs), and other
services that enhance credit availability
or in other ways meet the convenience
and needs of low- and moderate-income
persons in its service area.

If a small institution failed to meet or
exceed all of the standards for a
satisfactory rating, the relevant agency
would conduct a more extensive
examination of the institution's loan-to-
deposit record, its record of lending to
its local community, and its loan mix.
The agency would also contact members
of the community, particularly in
response to complaints about the
institution, and review the findings of
its most recent fair lending examination
In addition, at the option of the
institution, the agency would assess the
institution's record of making qualified
investments and its record of providing
branches, RSFs, ATMs, and other
services that enhance credit availability
or in other ways meet the convenience
and needs of low- and moderate-income
persons in its service area.

If a small institution operates in more
than one service area, the relevant
agency would evaluate the institution's
performance in all of those service
areas.

Plan Assessment Option

Any institution, as an alternative to
being rated under the lending, service,
and investment tests or the assessment
method for small institutions, could
elect to submit for agency approval a
CRA plan with measurable goals against
which its subsequent performance
would be assessed. This plan would be
required to be publicly disclosed and
subject to public comment before
approval. If the agency approved the
plan, it would assess the institution’s
performance to determine if the
institution met or exceeded the plan
goals. If the institution failed to meet or
exceed the preponderance of the
measurable goals set forth in the plan,
the institution’s performance would be
evaluated under the applicable tests or
standards described above. Assessment
under a plan would not relieve an
institution from its obligation to report
data on the geographic distribution of its
loans.

Definition of Service Area

The geographic areas surrounding
each office or group of offices in which
a retail institution (including a small
institution) makes most of its direct
loans would be used to define its service
areas. A rebuttable presumption would
exist that an institution's service area is
acceptable if it is broad enough to
include low- and moderate-income
areas, and does not arbitrarily exclude
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low- and moderate-income areas. For
example, service areas defined by the
institution to include the areas around
branches in which it makes a substantial
portion of its loans and all other areas
equidistant from the branches would
normally be acceptable, Institutions
would not be evaluated on the method
thsy use to delineate their service areas.
Wholesale and limited-purpose
institutions would not have to define
service areas.

A retail institution would generally
have multiple service areas if it serves
significant areas across state or
metropolitan boundaries. An institution
could have multiple service areas
within one metropolitan area, and
service areas need not necessarily be
coterminous with metropolitan -
statistical area or state boundaries.
However, a service area generally
should not include more than one
metropolitan statistical area and should
not include beth a metropolitan
statistical area and a rural area.

Dota Collection and Beporting

In addition to data already coliected
under the HMDA and the agencies’ fair
housing data collection requirements,
institutions that do not elect or are not
eligible for the small institution
streamlined assessment method would
be required to collect and report to the
agencies data on the geographic
distribution of their home mortgage,
consumer, small business (including
small farm) loan written applications,
application denials, originations and
purchases. In the case of a retail
institution that elected to count its
attributable indirect loans for its lending
test, data would have to include reports
on attributable indirect loans {including
loans made outside low- or moderate-
income areas). Data on small business
loans would be reported in four
categories based on the sales volume of
the business. Data on the race'and
gender of borrowers would not be
required to be collécted and reported,
except to the extent such data are
required by current law. Data would
have to be reported in summary form
(see appendix A) and would have to be
submitted to the agencies by January 31
of the calendar year following the
calendar year for which the data were
tollected. These data would be used by
the sgencies to make the calculations
under the lending test and would be
made available to the public.

Home mortgage loans would be
defined to include all mortgage loans
*eporiable under HMDA and its
implementing regulations. These
include closed-end purchase and
improvement loans (including

refinancings) for single family, 1-—4
family, and multifamily housing.
Institutions already covered by HMDA
would not be required to collect any
additional information on their home
mortgage loans but would be required to
submit home morigage data in summary
form by the January 31 deadline.
Institutions not now covered by HMDA
would have to collect and report the
summary home mortgage data required
by the proposed CRA regulations but
would not have to report home mortgage
data in the detail required by HMDA.
Reporting of open-end home equity
lines of credit is not required under
HMDA and would not be required
under the proposed regulations, because
the burdens of collection and reporting
appear to outweigh the associated
benefits.

Consumer loans are defined to
include all closed-end loans, secured
and unsecured, extended to a natural
Eerson primarily for personal, fami:{y. or

ousehold purposes, except for credit
card loans and metorized vehicle loans
and those loans included in the
definition of home mortgage loans.
Consumer loans also would not include
open-end credit lines.

The agencies have not proposed to
require collection and reporting of data
on open-end credit lines, credit card
loans, and moterized vehicle loans
because the burdens associated with
collection and reporting of the data
appear to outweigh the associated
benefits. The legislative history of the
Community Reinvestment Act reveals
that Congress was primarily concerned
with the availability of home mortgage
loans and small business loans. In
addition, collection of data on revolving
credit (including credit card loans) and
automobile loans is particularly
burdensome given the nature of those
loans.

Documentation and Disclosure

Every institution would have to make
available for public inspection a file
with all signed, written comments from
the public that it has received for the
past 2 years, its performance data for
that period, maps of its service areas
and lists of the census tracts or block
numbering areas that make up each
service area, and a copy of the public
section of its most recent CRA
Performance Evaluation. If an
institution elected assessment under the
plan option, it would be required to
include in the public file 2 copy of its
plan. Copies of information in the
public file would be required to be
made available at cost to members of the
g:blic on request. The public file would

required to be maintained at the

institution’s main office. Materials
relating to a given service area would
also be required to bs maintained at
each brench in that service area. Every
institution would have to postin the
public lobby of every brarich a notice of
its CRA obligation and the public’s
ability to comment on and review data
concerning that performance.

Publication of Examination Schedule
and Public Comment

The propoesed regulation provides that
the agencies will publish a list of the
institutions which are scheduled to
undergo CRA examinations in the next
calendar quarter. The list would be
published at least 30 days in advance of
the quarter and would contain the
names of the institutions that hava been
scheduled for a CRA examination in
that quarter. Members of the public
would be invited to submit comments to
the appropriate agency regarding the
CRA performance of any institution
whose name appears on the list. If
received prior 1o the start of an
examination, those comments would be
taken into consideration during the
examination in addition to any
comments already in the institution’s
public CRA file. As the precise timing
of any particular examination, including
the length of time any particular
examination takes to complete, cannot
always be accurately judged, members
of the public would be urged 10 submit
their comments as soon as possible after
the list of institutions is published.
Additionally, the agencies would urge
all interested members of the public to
file comments with institutions

regardini't‘heir CRA performance on an

ongoing basis and not to wait until any
particular institution has been
scheduled for a CRA examination to file
comments either with the institution
itself or the appropriate agency. This is
especially important as from time to
time it might be necessary or advisable
for the agencies to conduct a CRA
examination of an institution which had
not been previously scheduled to
receive an examination that quarter. In
short, the fact that an institution’s name
does not appear on the published list
would in no way preclude the agencies
from conducting a CRA examination.

Applications

The CRA requires the agencies to
consider the CRA performance record of
an insured depository institution in
considering applications by the
institution for a deposit facility.
Applications for a deposit facility
include applications 1o charter a bank or
Federal savings association, to obtain
Federal deposit insurance, to establish
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or relocate a branch office or ATM, and
to acquire another insured depository
institution or its assets. The agencies
propose in the regulation to explain
how CRA ratings achieved through
performance-based examinations will be
considered in these applications.

Under the proposal, the CRA
examination rating would continue to
be an important and oftén controlling
factor in assessing the CRA aspect of an
application, including where
appropriate the convenience and needs
factor. The CRA examination rating is
not conclusive, however, and the
proposal recognizes that other
information related to CRA performance
and the convenience and needs of
communities, including information
collected through public comment and
through periodic and special reports, is
also relevant and must be considered.

As proposed, an “‘outstanding’ rating
generally would result in a finding that
the CRA aspect of the application is
consistent with approval of the
application and would receive extra
weight in reviewing the application. A
“satisfactory” rating generally would
result in a finding that the CRA aspect
of the application is consistent with
approval of the application. A “needs to
improve” rating generally would be an
adverse factor in the CRA aspect of the
application, and absent demonstrated
improvement in the bank's CRA
performance or other countervailing
factors, generally would result in denial
or conditional approval of the
application. A *“substantial
noncompliance’ rating generally would
be so adverse a finding on the CRA
aspect of the application as to result in
denial of the application.

In addition to consideration of CRA
performance in the application process
and use of their general énforcement
powers:(which could include issuing
cease and desist orders or imposing civil
money penalties), the agencies plan to
use the frequency of CRA examinations
to provide incentives for strong
performance. Institutions with
outstanding ratings will generally be
examined less frequently than the
average institution, and institutions
with less than satisfactory ratings will
generally be examined more frequently.
Of course, other factors, such as an
institution’s financial condition, will
also affect the frequency of
examinations. The agencies believe that
linking examination frequéncy to
performance makes sense not only
because it provides an incentive for
strong performance but also because it
reflects a sensible allocation of the
agencies’ limited examination resources.

Transition

Under the proposed regulations, the
data collection and reporting
requirements will go into effect July 1,
1994 for all institutions that are required
under the regulations to collect and -
report data. Data collected from July 1,
1994 through December 31, 1994 would
be required to be reported to the
agencies no later than January 31, 1995.
Thereafter, institutions would be
required to collect the data on an annual
basis and to report the data no later than
January 31 of the following year.

Evaluations based upon the new
assessment standards could begin by
April 1, 1995, by which time sufficient
data will have been collected and
analyzed to accommodate the
quantitative analyses contemplated by
the regulations. However, the agencies
anticipate that financial institutions
may need time to adjust to the new
approach. Therefore, from April 1, 1995 _
to July 1, 1995, an institution could
elect to be evaluated under the
standards that were in place under the
old system rather than the new
standards. After July 1, 1995, the new
standards would be mandatory except
that, until April 1, 1996, an institution
showing good cause could request
evaluation under the old standards. An .
institution could also elect to be
evaluated under a strategic plan during
the transition period. However, as
would be the case whenever an
institution elects evaluation under the
plan option, the institution would have
to submit the strategic plan at least 3
months prior to the plan’s proposed
effective date. The purpose of this

uirement is to allow the agencies
sufficient lead time to review, assess,
and determine whether to approve the
plan.

Finally, the agencies are concerned
that some institutions may have
difficulty adapting to the new
assessment standards and that such
institutions may, despite clear efforts to
the contrary, find that their first CRA
rating under the new standards is
substantially below their most recent
rating under the old system. The
proposed regulations provide a
reasonable accommodation for
institutions that find themselves in that
situation. If an institution's first rating
under the new standards is more than
one category below the institution’'s last
rating under the old standards, the
agencies would not disapprove any
corporate application nor take any other
enforcement action against the
institution based on that lower rating if
the agencies determined that the drop in
the institution's rating occurred despite

the institution’s good faith efforts to
perform at least satisfactorily under the
new standards.

Review

The agencies recognize that the
proposed regulations represent a
dramatic change in existing practices
and that cautious administration is
therefore required. Consultation by
financial institutions with the agencies
on compliance with the new standards
and procedures will be encouraged, as
will liberal use of agency appeals
processes. The supervisory agencies will
engage in an internal review of the
effectiveness of the new. regulations.
The agencies contemplate
reconsideration of the regulations to
improve their effectiveness within the
next several years. The agencies intend
for the proposed regulations to require
demonstrated performance but to
impose as little unnecessary compliance
burden as possible, and the agencies
will review the regulations to determine
whether they are advancing these goals.

Other Efforts

In addition to this rulemaking, the
agencies will work together to improve
examiner training and to increase
interagency coordination regarding
application of standards, performance of
examinations, assignment of ratings,
and use of enforcement tools, The
agencies will work together to make
examinations as short in duration as
possible, to minimize unnecessary
compliance burden, and to ensure
consistency and reliability in the rating
process. _

The agencies will also work together
to improve public access to data
collected pursuant to HMDA and the
proposed regulations. To that end, the
agencies will strive to make the
summary data reported under the
proposed CRA regulations available to
the public as soon as possible. The
Federal Reserve Board will also strive to
make HMDA data available by May 30
of the year following the year for which
the data are submitted.

CRA Loan Data Format

The agencies are proposing a common
CRA Loan Data Format, included in
each regulation as appendix A. That
common format appears at the end of
this preamble, but would be published
with each agency's regulation if this
proposal is adopted as a final rule.

Specific Areas for Public Comment

Comment is invited on all aspects of
the proposal. In addition to general
comments, the agencies request
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comments on the following particular
issues:

(1) Are the lending, service, and
investment tests meaningful and
workable? Is the appropriate weight
given to each of the three tests in
determining the composite rating?
Should numbers or ratios be substituted
for the descriptive quantitative terms
used in the various rating levels under
the three tests? If so, what should they
be?

(2) Should “indirect loans”, or loans
made by entities in which a bank or
thrift has made an investment, be
included in the lending test as
proposed? Is the treatment of “indirect
loans” meaningful, workable, and
effective?

(3) Should the quantitative measures
used in the lending, service, and
investment tests be expanded to include
a broader array of performance
measures? If so, what would those
additional measures include?

(4) Should banks and thrifts be
permitted to elect to be evaluated on the
basis of their performance relative to an
approved CRA plan? Is the regulation
sufficiently clear about the bases upon
which agencies would approve a
proposed plan?

(5) Are the provisions of the
regulations on the circumstances under
which the agencies would use their
enforcement authority to promote

compliance with the community
reinvestment obligation of regulated
banks and thrifts appropriate? Is the
community reinvestment obligation
appropriately stated?

(6) Should the performance of
affiliates be considered in CRA
examinations of a regulated bank or
thrift? Should the performance of
affiliates be considered in decisions on
corporate applications filed by a bank or
thrift?

(7) Does the formulation of the
regulation strike an appropriate balance
between the need of institutions for
certainty in the evaluation system and
the need for the flexibility to reflect
individual institutions’ service
capabilities and the credit needs of
particular locales? Will this proposal
result in a clearer, more objective
evaluation scheme? If sufficient
certainty and objectivity are not
achieved, what adjustments should be
made?

(8) Are the data collection provisions
under the proposed regulation
warranted and are the appropriate data
collection elements called for? What
adjustments should be made to the data
collection provisions? What costs will
be imposed and what benefits derived
from the data collection provisions?

(9) How would the proposed changes
affect the amount of time that financial
institutions spend on CRA compliance?

PART A.—LOANS TO SMALL BUSINESSES

[Total sales <$250M]

If you operate a financial institution,
how much time do you now devote to
compliance and how much time do you
anticipate the proposed regulations
would require that you devote? (Please
indicate the size of your institution
when answering.) How might
compliance costs be reduced consistent
with the regulatory and statutory
objectives?

(10) What analytical or computational
problems, if any, result from the fact
that this proposal requires calculation of
relevant ratios under the lending test
using only the loans made by
institutions that would be required by
the proposal to report their lending,
rather than loans made by all lenders in
the relevant markets? How should the
regulation be adjusted to deal with any
such problems?

(1 IFAre there other approaches to
changing the CRA regulations that
would be more beneficial and cost
effective, and that would achieve the
goals of this reform effort? If so, what
alternative approach should be
considered and what would its elements
be?

Text of Proposed Common Appendix

The text of the proposed common
appendix appears below:

Appendix A to Part —CRA
Loan Data Format

Total # of app. de-
nials

Total # of apps.
approved

$ amount ap-
proved

Govt.

Other | Govi. Other Govt.

Other

PART B.—LOANS TO SMALL BUSINESSES

[Total sales <$250M but <$1MM]

Total # of app. de-
nials

Total # of apps.
approved

$ amount ap-
proved

Total # & $ pur-
chased

Gowvt.

Other | Govt. | Other | Gowt

Other

Gowvt. | Other
f# S| 3
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PART C.—LOANS TO SMALL BUSINESSES
[Total sales <$1M but <S10MM]

Total # of app. de-
nials

Govt.

PART D.—LOANS TO SMALL BUSINESSES.
[Total sales >$10MM with <500 employees)

Total # of app. de- | Total # of apps. $ amount ap-
nials proved

Govt.

SMALL FARM LOANS

Total # of apps. $ amount ap-
approved proved

Govt. | Other ,G°"'~s Other

PART A.—HOME PURCHASE LOANS
[Loans on 1-to-4 family dwellings]

Total # of app. de- | Total # of apps. $ amount ap-
nials approved

Govt. | Other | Govt. | Other
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PART B.—HOME IMPROVEMENT LOANS
[Loans on 1-to-4 family dwellings)

Total # of app. de-

Total # & $ pur-
chased

PART C.—REFINANCING

[Home purchase or home improvement 1-fo-4 family dwellings)

Total # of apps.

Total#qflapp.de-

Total # of apps.
approved

Total # & $ pur-
chased

PART D.—MULTIFAMILY DWELLING LOANS

[Home purchase, home improvement and refinancings)

Total # of app. de-
nials

Total # of apps.

Indirect loans #
and $ amount

Other
| Bt |

Paperwork Reduction Act

OCC: The collections of information
contained in this notice of proposed
rulemaking have been submiited to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)). Comments on the
collections of information should be
sent to the Comptroller of the Currency,
Legislative, Regulatory, and
International Activities, Attention:
1557-0160, 250 E. Street, SW.,
Washington, DC 20219, with a copy to
the Office of Management and Budget,
Paperwork Reduction Project (1557—
0160), Washington, DC 20503.

The collections of information in this
proposed regulation are in 12 CFR
2511, 25.12, 25.13, and 25.14. This
information is required to evidence
national bank efforts in satisfying their
continuing and affirmative obligation to
help meet the credit needs of their
communities, including low- and
moderate-income areas.

This information will be used to
assess national bank performance in

satisfying the credit needs of their
communities and in evaluating certain
corporate applications. The likely
respondents/recordkeepers are for-profit
institutions including small businesses.

The estimated annual burden per
respondent/recordkeeper varies from six
to 90 hours, depending on individual
circumstances, with an estimated
average of 18 hours. :

There will be an estimated 532
respondents averaging two hours and
3,450 recordkeepers averaging 16 hours.

Board: In accordance with section
3507 of the Paperwork Reduction Act of
1980 (44 U.S.C. 3504(h)), the Federal
Reserve Board will review the proposed
collection under the authority delegated
to the Board by the Office of
Management and Budget after
consideration of comments received
during the public comment period.
Comments on the collections of
information should be sent to William
W. Wiles, Secretary of the Board, Board
of Governors of the Federal Reserve
System, Washington, DC 20551.

The collections of information in this
proposed regulation are in 12 CFR
228.11, 228.12, 228.13, and 228.14. This
information would be required to
evidence the efforts of banks in
satisfying their continuing and
affirmative obligation‘to help meet the
credit needs of their communities,
including low- and moderate-income
areas. This information will be used to
assess banks’ performance in satisfying
the credit needs of their communities
and in evaluating certain applications.

Approximately 973 banks would be
subject to recordkeeping requirements
under the proposed regulation; 274 of
them (respondents) would also be
subject to reporting requirements. It is
estimated that the annual burden per
bank under these requirements will vary
from 6 hours to 250 hours, including
time to maintain the public disclosure
file under existing rules and to review
instructions, gather and maintain the
new data needed and complete the
information collection under the
proposed rules.
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FDIC: The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)). Comments on the
collections of information should be
sent to the Office of Management and
Budget, Paperwork Reduction Project
(3604-0092), Washingten, DC 205603,
with copies of such comments to be sent
to Steven F. Hanft, Office of the
Executive Secretary, room F—453,
Federal Deposit Insurance Corporation,
550 17th Street, NW., Washington, DC
20429.

The collection of information
requirements in this proposed
regulation are found in 12 CFR 345.11
through 345.14 and concern alternative
assessment methods, including the
option of being assessed according to a
strategic CRA plan; the delineation of
the institution's service area; the
collection, reporting and disclosure of
specified data on the bank’s home
mortgage, consumer, small business and
small farm loans; and the maintenance
of a public CRA file.

This information is required to
evidence efforts of financial institutions
in satisfying their continuing and
affirmative obligation to help meet the
credit needs of their communities,
including low- and moderate-income
areas. It will be used to assess an
institution's performanee in satisfying
the credit needs of its communities and
in evaluating certain corporate
applications.

The likely respondents/recordkeepers
are for-profit financial institutions,
including small businesses.

The estimated annual burden per
respondent/recordkeeper varies from six
to 90 hours, depending on individual
circumstances, and whether an
institution qualifies as a small
institution. The estimated average
burden is 18 hours. There will be an
estimated 645 respondents averaging
two hours and 7,300 recordkeepers
averaging 16 hours.

OTS: The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44 |
U.S.C. 3504(h)). Comments on the
collections of information should be
sent to the Office of Management and
Budget, Paperwork Reduction Project
(1550-0012), Washington, DC 20503,
with copies to the Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

The collections of information in this
proposed regulation are in 12 CFR
563e.11, 563e.12, 563e.13 and 563e.14.
This information is required to evidence
savings association efforts in satisfying
their continuing and affirmative
obligation to help meet the credit needs
of their communities, including low-
and moderate-income areas.

This information will be used to
assess savings association performance
in satisfying the credit needs of their
communities and in evaluating certain
corporate applications.

e likely respondents/recordkeepers
are for-profit savings associations,
including small businesses.

The esfimated annual burden per
respondent/recordkeeper varies from six
te 90 hours, depending on individual
circumstances, with an estimated
average of 18 hours. There will be an
estimated 450 respondents averaging
two hours and 1,800 recordkeepers
averaging 16 hours.

Regulatory Flexibility Act

OCC: It is hereby certified that this
proposed rule, if adopted as a final rule,
will not have a significant econemic
impact on a substantial number of small
banks. Accordingly, a regulatory
flexibility analysis is not required. This
proposal would enable most small
banks to avoid the data collection
requirements in part 25 and will
enceurage greater small business
lending b{ banks of all sizes.

Board: It is hereby certified that this
proposed rule, if adopted as a final rule,
will not have a significant economic
impact on a substantial rumber of small
banks. This pi I would enable most
small banks to avoid the data collection
requirernents in part 228 and will
encourage greater small business
lending by financial institutions of all
sizes. Accordingly, a regulatory
ﬂexibili!i\; analysis is not required.

FDIC: It is hereby certified that this
proposed rule, if adopted as a final rule,
will not have a significant economic
impact on a substantial number of small
banks. This proposal would enable most
small banks to avoid the data collection
requirements in part 345 and will
encourage greater small business
lending by financial institutions of all
sizes. Accordingly, a regulatory
flexibility analysis is not ired.

OTS: l!yis hery:t:y certiﬁ:dq?hat this
proposed rule, if adopted as a final rule,
will not have a significant econemic
impact on a substantial number of small
savings associations. This proposal
provides an alternative means of
evaluating a smell savings association’s
CRA requirements that would enable
most such savings associations to aveid

the data collection requirements in part
563e and will encourage greater small
business lending by savings associations
of all sizes.

Executive Order 12866

OCC: It has been determined that this
document is a significant regulatory
action. The proposal would clarify
existing requirements and would
exempt small banks from many of the
requirements in part 25. Further, the
proposal will encourage greater small
business lending by banks of all sizes.

OTS: It has been determined that this
document is a significant regulatory
action. The proposal sets forth a more
focused and streamlined method of
evaluating savings associations’
compliance with existing statutory
requirements; moreover it would
exempt small savings associations from
many of the requirements in part 563e.
Further, the proposal will encourage
greater small business lending by
savings associations of all sizes.

List of Subjects

12 CFR Part 25

Community development, Credit,
Investments, National banks, Reporting
and recordkeeping requirements.

12 CFR Part 228

Banks, Banking, Community
development, Credit, Investments,
Reporting and recordkeeping
requirements.

12 CFR Part 345

Banks, Banking, Community
development, Credit, Investments,
Reporting and recordkeeping
requirements.

12 CFR Part 563¢

Community development, Credit,

Investments, Reporting and

recordkeeping requirements, Savings
associations.

Adoption of Proposed Commen
Appendix

The agency specific proposals to
adopt the commen appendix, which
appears in-the common preamble, are
set forth below:

Autherity and Issnance

OFFICE OF THE COMPTROLLER OF
THE CURRENCY

12 CFR Chapter |

For the reasons set out in the
preamble, the Office of Comptrolier of
the Currency proposes to amend 12 CFR
chapter I as set forth below:

b + B + 1
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1. Part 25 is revised to read as follows:

PART 256—COMMUNITY .
REINVESTMENT ACT REGULATIONS

Sec.
25.1 Autherity and OMB control number.
25.2 Community reinvestment obligation.

25.3 Purposes.

25.4 Scope.

25.5 Definitions,

25.6 Assessment standards — summary.

25.7 Lending Test.

25.8 Investment Test.

25.9 Service Test.

25.10 Composite ratings.

25.11 Alternative assessment methods.

25.12 Service area — delineation.

25.13 Loan data — collection, reporting, and
disclosure.

25.14 Public file and disclosure.

25.15 Public notice by banks.

25.16 Publication of plenned examination
schedule.

25.17 Effect of ratings — corporate
applications.

25.18 Trensition rules.

Appendix A to Part 25—CRA Loan Data
Format

Autharity: 12 U.S.C. 21, 22, 26, 27, 30, 36,
93a, 161, 215, 2154, 481, 1814, 1816, 1818,
1628(c), and 2901 through 2907.

§25.1 Authority and OMB control number.
(a) Authority. The authority for this
part is 12 U.S.C. 21, 22, 28, 27, 30, 36,
93a, 161, 215, 215a, 481, 1814, 1816,
1818, 1828(c), and 2901 through 2907.
(b) OMB control number. The
collection of information requirements
contained in this part were approved by
the Office of Management and Budget
under OMB control number 1557-0160,

§25.2 Community reinvestment obligation.

National banks have a continuing and
affirmative obligation to help meet the
credit needs of their communities,
including low- and moderate-income
areas, consistent with safe and sound
operations.

§253 Purposes.

The purposes of this part are to
implement the community reinvestment
obligation of national banks; to explain
how the Office of the Comptroller of the
Currency (OCC) assesses the
performance of national banks in
satisfying the community reinvestment
obligation; and to describe how that
performance is taken into account in
certain corporate applications.

§254 Scope.
_ (a) General. This part applies to all
insured national banks that are in the
business of extending credit to the
public, including wholesale and
limited-

(b) Banks not engaged in lending
activities. This part does not apply to

banks that engage sclely in the
correspondent banking business, trust
company business, or the business of
acting as a clearing agent. Such
institutions, although they are chartered
as banks, do not perform commercial or
retail banking services and do not
extend credit to the public for their own
account.

(c) Federal branches and agencies. As
provided in § 28.102 of this chapter, this
art does not apply to Federal agencies,

imited Federal branches, and
uninsured Federal branches. However,
this part does apply to insured Federal
branches. References in this part to
“head office” mean, in the case of
insured Federal branches of foreign
banks, the principal branch within the
Uaited States. The “'service area” of an
insured Federal branch refers to the
community or communities located
within the United States served by the
branch as described in §25.12. The
phrase “office or group of offices” refers
to insured branches located within the
United States.

§25.5 Definitions.

For purposes of this part, the
following definitions apply:

(a) Automated Teller Machines
(ATMs) means immaobile, automated,
unstaffed banking facilities at which
deposits are received, checks paid, or

moncg lent. )
(b) Branches means staffed banking
facilities (shared or unshared) with a
fixed site at which ts are received
or checks paid or money lent, including
mini-branches in grocery stores or
branches operated in conjunction with
any other local businesses, churches, or
other non-profit organizations.

(c) Consumer loans means closed-end
loans extended to a natural person

rimarily for personal, family, or
gousehold purposes, but does not
include home mortgage loans as defined
in paragraph (e) of this section, credit
card loans, or motor vehicle loans.

(d) Geographies means census tracts
or block numbering areas. ~

(e) Home mortgoge loans means
closed-end loans that are mortgage loans
as defined in section 303(1) of the Home
Mortgage Disclosure Act (HMDA) (12
U.S.C. 2802(1)}, and implementing

lations.

m?fl; Lliegal discrimination means
discrimination on a prohibited basis as
set forth in the Credit
Opportunity Act, 15 U.S.C. 1691
through 1691f; or the Fair Housing Act,
42 U.S.C. 3601 through 3619.

{g) Indirect loans means loans made
indirectly by a bank

n in a lending consortium in

which lenders pool their resources, by

subsidiaries of the bank, by non-
chartered affiliates funded by the bank,
or by lawful investments in or with
community development and affordable
housing lenders, women-owned or
minority-owned financial institutions,
low-income credit unions, and others
that lend to low- and moderate-income
geographies and individuals.

(h) Loans or investments benefiting
low- and moderate-income geographies
or persons means loans or investments
where the proceeds are provided to,
invested in, used by or otherwise
directly benefit—

(1) Persons that reside in low- or
moderate-income geographies or have
low or moderate incomes;

(2) Businesses located in low- or
moderate-income geographies or
employlng mostly persons residing in
such geographies;

(3) Non-profit organizations located in
low- or moderate-income geographies or
providing services mainly to persons
residing in such geographies; or

(4) Construction or renovation of
facilities located in low- or moderate-
Income geographies or providing
services mainly to persons residing in
such geographies.

(i) Low- and moderate-income
geographies means geographies where
the median family income is less than
80% of the median family income for
the Metropolitan Statistical Area (MSA)
or (in the case of geographies outside a
MSA) less than 80% of the non-
metropolitan state-wide median family
income for the state in which the
geography is located.

(1) Low-income geographies means
geographies where the median family
income is less than 50% of the median
family income for the Metropolitan
Statistical Area (MSA) or (in the case of
geographies outside a MSA) less than
50% of the non-metropolitan state-wide
median family income for the state in
which the geography is located.

(2) Moderate-income geographies
means geographies where the median
family income is et least 50% and less
than 80% of the median family income
for the Metropolitan Statistical Area
(MSA) or (in the case of phies
outside a MSA) at least 50% and less
than 80% of the non-metropolitan state-
wide median family income for the state
in which the geography is located.

(j) Reportable loans means home
mortgage loans, consumer loans, and
loans to small businesses and small
farms.

(k) Retail banks means insured banks
that are in the business of extending
credit to the public and that make a
significant amount of reportable loans.
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(1) Small banks means—(1)
Independent banks with total assets of
less than $250 million; or

(2) Banks with total assets of less than
$250 million that are subsidiaries of a
_holding company with total banking
and thrift assets of less than $250
million.

(m) Small businesses means private
for-profit organizations that had for the
calendar or fiscal year preceding the
making of the loan—

(1) Average annual gross receipts of
less than $10 million for a concern
providing services; or

(2) Up to 500 employees for a
manufacturing concern.

(n) Small farms means private
organizations engaged in farming
operations with average annual gross
receipts of less than $500,000 for the
calendar or fiscal year preceding the
making of the loan.

(o) Wholesale and limited-purpose
banks means insured banks that are in
the business of extending credit to the
public but make no significant amount
of reportable loans.

§25.6 Assessment standards—summary.

(a) Except for banks assessed under
the special standards of § 25.11, the
OCC assesses a bank’s CRA performance
as described in this section. The OCC
reviews, among other things, the bank's
CRA public file and any signed, written
comments about the bank's CRA
performance submitted to the bank or
the OCC. In assessing a bank’s CRA
performance, the OCC considers
whether the bank is helping to meet the
credit needs of its entire community. In
examinations, however, the OCC pays
particular attention to the bank’s record
of helping to mest the credit needs in
low- and moderate-income geographies.
That record is primarily evaluated using
three measures: the Lending Test
(described in § 25.7), the Investment
Test (described in § 25.8) and the
Service Test (described in § 25.9). Based
on these separate assessments, the OCC
assigns the bank one of four overall
composite ratings as described in
§25.10. The four composite ratings are
Outstanding, Satisfactory, Needs to
Improve, and Substantial
Noncompliance.

(b) The composite ratings reflect the
extent of compliance or noncompliance
with the community reinvestment
obligation described in § 25.2. A bank
that receives a composite rating of
Substantial Noncompliance shall be
subject to enforcement actions pursuant
to 12 U.S.C. 1818.

{c) This part and the CRA do not
require any bank to make loans or
investments that are expected to result

in losses or are otherwise inconsistent
with safe and sound operations.
However, banks are permitted and
encouraged to develop and apply
flexible underwriting standards (that are
consistent with safe and sound
operations) for loans that benefit low-
and moderate-income geographies or
individuals.

§25.7 Lending Test

(a) Summary. The Lending Test
evaluates primarily whether a retail
bank is making loans in low- and
moderate-income geographies as well as
to wealthier geographies. The test
examines direct lending by the bank
itself and, if the bank elects, indirect
lending to the extent permitted by this

art,
¥ (b) Standards. The OCC rates a bank’s
lending performance in a service area
under the following rebuttable
presumptions. :

(1) Outstanding. Subject to rebuttal,
the OCC presumes a bank is lending in
an outstanding fashion if—

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area
significantly exceeds its market share of
reportable loans in the remainder of its
service area; and

(ii) Either:

(A) It has made a significant amount
of reportable loans in the vast majority
of the low- and moderate-income
geographies in its service area; or

(B) Its reportable loans to low- and
moderate-income geographies in its
service area represent a substantial
percentage of its reportable loans in its
service area (provided that the bank
does not unreasonably exclude low- and
moderate-income geographies from its
lending).

(2) High Satisfactory. Subject to
rebuttal, the OCC presumes an
institution is lending in a high
satisfactory fashion if—

(i) The bank's market share of
reportable loans in low- and moderate-
income geographies in its service area is
at least roughly comparable to its market
share of reportable loans in the
remainder of its service area; and

(ii) Either: .

(A) It has made a significant amount
of reportable loans in most of the low-
and moderate-income geographies in its
service area; or

(B) Its reportable loans to low- and
moderate-income geographies in its
service area represent a very significant
percentage of its reportable loans in its
service area (provided that the bank
does not unreasonably exclude low- and
moderate-income geographies from its
lending).

(3) Low Satisfactory. Subject to
rebuttal, the OCC presumes a bank is
lending in a low satisfactory fashion if—

(i) The bank's market share of
reportable loans in low- and moderate-
income geographies in its service area is
at least roughly comparable to its market
share of reportable loans in the
remainder of its service area; and

(ii) Either:

(A) It has made a significant amount
of reportable loans in many of the low-
and moderate-income geographies in its
service area; or

(B) Its reportable loans to low- and
moderate-income geographies in its
service area represent a significant
percentage of its reportable loans in its
service area (provided that the bank
does not unreasonably exclude low- and
moderate-income geographies from its
lending).

(4) Needs to Improve. Subject to
rebuttal, the OCC presumes a bank
needs to improve its record under the
Lending Test if— o

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is
less than, and not roughly comparable
to, its market share of reportable loans
in the remainder of its service area; or

(ii) It has made reportable loans in
only a few of the low- and moderate-
income geographies in its service area,
and reportable loans to low- and
moderate-income geographies in its
service area represent an insignificant
percentage of its reportable loans in its
service area.

(5) Substantial Noncompliance.
Subject to rebuttal, the OCC presumes a
bank is in substantial noncompliance
with the Lending Test if—

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is
significantly less than its market share
of reportable loans in the remainder of
its service area; and

(ii) It has made very few, if any,
reportable loans in the low- and
moderate-income geographies in its
service area.

(c) Method of computation—(1)
General. For purposes of the Lending
Test, the OCC, rather than the bank, is
responsible for making the
computations. The OCC bases such
computations upon the bank'’s reported
loan data required under § 25.13 and the
aggregate reported loan data supplied by
the Federal financial supervisory
agencies. In making lending test
computations, the OCC measures marke!
share, amount of loans, and percentage
using both volume of loans and number
of loans.
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(2) Market share. The OCC computes
market share for volume and number of
loans for each type of reportable loans:
Home mortgage loans, consumer loans,
and small business and farm loans. The
0OCC awards an overall market share
performance rating after weighing each
lending category based on such factors
as the needs of the community being
served, the bank’s capabilities and
business plans, and the degree to which
the bank’s performance with respect to
one of the loan categories, in fact,
halances or compensates for its
performance under another category.

(d) Adjustments. (1) The OCC may
increase a bank’s lending rating if the
bank participates in a program for giving
further reviews to loan applications that
would otherwise be denied. More credit
will be given for such & program if it is
done in conjunction with a community
organization in such a way that the
organization efther participates in the
review or offers applications from low-
and moderate-income individuals that
the bank will consider for credit. The
OCC may also increass the rating if the
bank has made a substantial amount of
loans requiring creative or innovative
underwriting (while maintaining a safe
and sound quality) or loans for which
there is particular need, such as loans
for multifamily housing construction
and rehahilitation, loans to start-ups,
very small businesses or community
development organizations or facilities
and loans to very low-income
individuals and areas. The OCC will
also consider favorably in reaching a
rating loans made to third parties, such
as community development
organizations and intermediaries, that
make loans or facilitate lending in low-
and moderste-income geographies, even
if the loans by the bank are not
reportable under this part, are not made
to third parties in the bank’s service
area, or are made to third parties that
serve service areas other than the
bank’s.

(2) In exceptional cases, the OCC may
reduce a rating achieved under this
section if it concludes that the
quantitative measures in this section fail
to reflect the bank’s actual record of
lending to low- or moderate-income
individuals or geographies.

{e) Indirect lending. (1} If the bank
elects, the OCC will attribute ta a bank
its reported attributable indirect loans.

(2) In the usual'case, the indirect
loans attributable to a bank equal the
bank’s tage share (based on the
level 01 the bank’s investment or
participation) of each loen made
through the entity in which the bank
has invested or participated.

{3) At the option of all investing or
participating institutions, an alternative
method of attributing loans among the
investing or participating institutions
may be established. In no case, howeves:

(i) May the indirect loans attributed to
any bank exceed.its percentage share of
the total loans (measured in both
number and velume) made directly by
the lending entity in which the
institutions invested or participated;

(ii) May the investors or participants
claim, in the aggregate, indirect loans
(measured in both number and volume)
in excess of the loans actually made in
any geography by the lending entity in
which they invested or participated; or

(iii) May any bank be assigned a
disproportionate share of all loans
(measured in both number and volume)

_made in low- and moderate-income

geographies by a lending entity in
which the institutions invested or
participated.

(4) If a bank elects, indirect loans
attributed to a bank under this
paragraph (e) may be included in
“reportable loans™ for purposes of the
Lending Test if a bank reports them
under § 25.13.

(f) Application to wholesale and
limited-purpose banks. The Lending
Test of this section does not apply to
wholesale or limited-purpose s. In
evaluating the record of wholesale and
limited-purpose banks in satisfying their
community reinvestment obligation, the
OCC uses the Investment Test in §25.8
instead of the standards of paragraph (b)
of this section. For purposes of
assigning a compeosite rating as
described in §25.10, the OCC
substitutes a wholesale or limited-
purpose bank’s rating under the
Investment Test for a rating under the
Lending Test.

(g) Rebutting presumptions. A bank
can rebut a presumptive rating under
this section by clearly establishing to
the satisfaction of the OCC that the
quantitative measures in this section do
not accurately present its lending
performance because, among other
reasons—

(1) The quantitative measures of this
section do not reflect the bank's
significant amount of loans benefiting
low- and moderate-income geographies
OF persons;

(2} Other guantitative measures of the
bank's lending performance
demonstrate 2 higher level than that
reflected by the measures under this
section;

'(3) Peculiarities in the demographics
of the bank’s service area exist that
signiﬁcantlg distort the quantitative
measures of this section;

(4) Economic or legal limitations
peculiar to the bank or its service area
or unusual general economic conditions
have affecied its performance and ought
to be considered; or

(5) The bank's performance as
measured by the market share
component of the Lending Test doss not
reflect its overall lending performance
because of the extraordinarily high level
of ce, in the aggregate, by
lenders in the bank’s service area.

§25.8 Mnvestment test.

(a) Summary. The Investment Test
evaluates banks on the amount of their
investments benefiting low- and
moderate-income geographies or

TSONS.

(b) Standards. The OCC sates a bank’s
investment performance under the
following rebuttable ptions:

(1) Outstanding. Subject to rebuttal,
the OCC presumes a bank is providing
qualified investments in an outstanding
fashion if the bank has made such
investments in an amount that is
substantial as compared to its capital.

(2) High satisfactory. Subject to -
rebuttal, the OCC presumes a bank is

roviding qualified investments in a
Kigh satisfactory fashion if the bank has
made such investments in an amount
that is very significant as compared to
its capital.

(3) Low satisfactory. Subject to
rebuttal, the OCC presumes a bank is

roviding qualified investments ina

ow satisfactory fashion if the bank has
made such investments in an amount
that is significant as compared io its
capital.

4) Needs to improve. Subject to
rebuttal, the OCC presumes a bank
needs to improve its record of providing
qualified investments if the bank has
made such investments in an amount
that is insignificant as compared to its
capital.

5) Substantial noncompliance.
Subject to rebuttal, the OCC presumes a
bank is in substantial noncompliance
with the Investment Test if the bank has
devoted very little, if any, capital to
qualified investments.

(c) Qualified investments. Qualified
investments are lawful investments that
demonstrably benefit low- and
moderate-income geographies or
persons in the bank's service area.
Qualified investments may include
investments:

(1) In support of affordable housing,
smail business, consumer, and other
economic development initiatives;

(2} In community development banks,
conmmunity development corporations,
community development projects, small
business investment corporations,

v
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minority small business investment
corporations and minority- and women-
owned financial institutions and other
community development financial
intermediaries;

(3) In consortia or other structures
serving low- and moderate-income
individuals and neighborhoods and
poor rural areas;

(4) In state and local government
agency housing bonds or state and local
government revenue bonds specifically
aimed at helping low- and moderate-
income communities and individuals.

(d) Capital. For purposes of the
Investment Test, the OCC will evaluate
the amount of qualified investments
against the amount of the bank's risk-
based capital.

(e) Benefit to service area. In order to
be eligible as a qualified investment
under paragraph (c) of this section, the
activity or entity supported by an
investment need not solely benefit the
bank’s service area. However, the
activity or entity supported by the
investment must significantly benefit
low- and moderate-income geographies
or persons in the bank's service area.

Exclusion of indirect loans.
Investments that a bank has elected to
report as indirect lending under the
Lending Test are not counted as
qualified investments under this Test.

(g) Grants. Grants that would
constitute qualified investments were
they in the form of investments will be
treated as qualified investments for
purposes of the Investment Test. A bank
may also donate, sell on favorable terms,
or make available on a rent-free basis
any branch which is located in a
predominately minority neighborhood
to a minority depository institution or
women’s depository institution as
defined in 12 U.S.C. 2907.

(h) Application to wholesale and
limited purpose banks. For purposes of
determining qualified investments
under paragraph (c] of this section, the
service area of wholesale and limited
purpose barnks is defined to include all
low- and moderate-income geographies
or persons within the United States and
its territories. Loans by wholesale and
limited purpose banks that would
constitute qualified investments were
they in the form of investments will be
treated as qualified investments for the
purposes of the Investment Test.

{i) Adjustments to Investment Test.
The OCC may adjust a bank’s rating
under the Investment Test. Adjustments
may increase or, in exceptional cases,
decrease the rating. In making these
adjustments the OCC considers whether:

(1) The bank's qualified investments
are particularly innovative or meet a
special need, or if the bank’s activities

in connection with its qualified
investments have been particularly
complex, innovative or intensive for a
bank of its size, or involve innovative
partnerships with community
organizations (examples include helping
to establish an entity to conduct
community development activities or
providing significant service or
assistance in support of a qualified
investment); or

(2) The bank has made a large amount
of investments that would be qualified
investments but for the fact that they fail
to benefit the bank’s service area as
required by paragraph (e) of this section,
provided the bank has not neglected
investments that benefit its service area.

§25.8 Service test.

(a) Summary. The Service Test
evaluates the accessibility of a retail
bank's branches and the extent to which
any bank provides other services that
enhance credit availability. The Service
Test does not require a bank to expand
the size of its branching network or to
operate facilities at a loss, Appropriate
consideration is given to the limitations
faced by banks with a small number of
branches. The OCC evaluates retail
banks with multiple branches under the
Service Test primarily on the extent to
which they offer branches. The OCC
evaluates wholesale and limited-
purpose banks on the extent to which
they provide other services that enhance
credit availability.

(b) Standards for retail banks. The
OCC rates a retail bank’s service
performance in a service area under the
following rebuttable presumptions.

(1) Outstanding. Subject to rebuttal,
the OCC presumes a bank is proyiding
service in an outstanding fashion if a
substantial percentage of the bank’s
branches are located in or readily
accessible to low- and moderate-income
geographies in its service area.

(2) High satisfactory. Subject to
rebuttal, the OCC presumes a bank is
providing service in a high satisfactory
fashion if a very significant percentage
of the bank’s branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(3) Low satisfactory. Subject to
rebuttal, the OCC presumes a bank is
providing service in a low satisfactory
fashion if a significant percentage of the
bank’s branches are located in or readily
accessible to low- and moderate-income
geographies in its service area.

(4) Needs to improve. Subject to
rebuttal, the OCC presumes a bank
needs to improve its record of providing
service if an insignificant percentage of
the bank’s branches are located in or

readily accessible to low- and moderate-
income geographies in its service area.

(5) Substantial noncompliance.
Subject to rebuttal, the OCC presumes a
bank is in substantial noncompliance
with the Service Test if very few, if any,
of the bank’s branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(c) Adjustments for retail banks, If
necessary, the OCC adjusts a retail
bank’s rating to reflect more accurately
the service provided to low- and
moderate-income geographies and
individuals.

(1) Adjustment to reflect more
accurately branch service. The OCC may
adjust a bank’s record upward or
downward to reflect more accurately its
branch service to low- or moderate-
income geographies or individuals.
Downward adjustments will occur only
in exceptional cases. In determining the
appropriateness and degree of any
adjustment, the OCC may consider the
bank's record of opening and closing
branches. The OCC may also consider
whether branches in or readily
accessible to low- and moderate-income
geographies actually serve low- and
moderate-income individuals and
whether branches not located in or
readily accessible to such geographies
are nonetheless serving low- and
moderate-income individuals. The OCC
may also take into account significant
differences in the quantity, quality or
types of services offered to low- or
moderate-income individuals or
geographies and similar considerations.

(2) Adjustment to reflect other
services that promote credit availability
The OCC may adjust a bank’s rating
upward to reflect a strong record of
offering or supporting services that
promote credit availability for low- and
moderate-income geographies or
individuals. These services include
credit counseling, low-cost check
cashing, “lifeline” checking accounts,
financial planning, home ownership
counseling, loan packaging assisting
small and minority businesses,
partnerships with community-based
organizations to promote credit-related
services, extensive provision of ATMs
or other non-branch delivery systems
that are particularly accessible and
convenient to low- and moderate-
income geographies or individuals, and
similar programs.

(d) Application to wholesale and
limited-purpose banks. The OCC rates a
wholesale or limited-purpose bank’s
service performance under the following
rebuttable presumptions:

(1) Outstanding. Subject to rebuttal,
the OCC presumes a bank is providing
service in an outstanding fashion if it is
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providing a substantial amount of the
services described in paragraph (c)(2) of
this section or providing substantial
support for organizations that furnish
such services.

(2) High satisfactory. Subject to
rebuttal, the OCC presumes a bank is
providing service in a high satisfactory
fashion if it is providing a very
significant amount of the services
described in paragraph (c)(2) of this
section or providing very significant
support for organizations that furnish
such services.

(3) Low satisfactory. Subject to
rebuttal, the OCC presumes a bank is
providing service in a low satisfactory
fashion if it is providing a significant
amount of the services described in
paragraph (c)(2) of this section or
providing significant support for
organizations that furnish such services.

4) Needs to improve. Subject to
rebuttal, the OCC presumes a bank
needs to improve its record of providing
service if it is providing an insignificant
amount of the services described in
paragraph (c)(2) of this section or
providing insignificant support for
organizations that furnish such services.

5) Substantial noncompliance.
Subject to rebuttal, the OCC presumes a
bank is in substantial noncompliance
with the Service Test if it provides very
few, if any, services described in
paragraph (c)(2) of this section or very
little, if any, support for organizations
that furnish such services.

(e) Rebutting presumptions. A bank
can rebut a presumptive rating under
this section by clearly establishing to
the satisfaction of the OCC that the
quantitative measures in this section do
not accurately represent its service
performance use, among other
reasons—

(1) The quantitative measures of this
section do not reflect the bank’s
significant degree of services that
promote credit availability to low- and
moderate-income geographies or
persons;

(2) Peculiarities in the demographics
of the bank’s service area exist that
significantly distort the quantitative
measures of this section; or

(3) Limitations imposed by the bank’s
financial condition, economic or legal
limitations on branch operation or
location, or similar circumstances have
affected its performance and ought to be
considered.

§25.10 Composite ratings.
(a) Composite rating standards. OCC
assigns compaosite ratings as follows:
(1?:058 rating. For retail banks, the
bank’s rating under the Lending Test
forms the basis for its composite rating.

For wholesale or limited-purpose banks,
the bank's rating under the Investment
Test serves as the basis for the
composite rating. The base rating under
this paragraph is adjusted as described
in paragraphs (a)(2) and (a)(3) of this
section.

(2) Effect of investment rating. For
retail banks, the base rating is increased
by two levels if the bank has an
outstanding rating in the Investment
Test or by one level if the bank has a
high satisfactory rating in the
Investment Test.

(3) Effect of service rating. The base
rating is increased by one level if the
bank has an outstanding rating in the
Service Test and is decreased by one
level if the bank has a rating of
substantial non-compliance in the
Service Test.

(4) Final composite rating. Subject to
paragraph (b) of this section, the OCC
converts the rating resulting from
paragraphs (a)(1) through (a)(3) of this
section into a final composite rating as
described in this paragraph. High
satisfactory and low satisfactory ratings
are both scored as satisfactory in the
final composite rating. A bank that
would otherwise receive a composite
rating of needs to improve will receive
a final composite rating of substantial
noncompliance if the bank received no
better than a needs to improve rating on
both of its last two examinations.

(b) Effect of discrimination. Evidence
that a bank has engaged in illegal
discrimination may affect the bank's
CRA rating. Notwithstanding paragraph
(a) of this section and subject to rebuttal,
the OCC assigns a bank a final
composite rating lower than satisfactory
if the bank has—

(1) Engaged in a pattern or practice of
illegal discrimination that it has not
corrected fully; or

(2) Committed-an isolated act of
illegal discrimination of which it has
knowledge and that it has not corrected
fully or is not in the process of
correcting fully.

(c) Multiple service areas. Where a
bank operates in more than one service
area, the OCC conducts Lending,
Investment and Service tests in a sample
of all of the service areas in which a
bank operates. The OCC assigns separate
composite CRA ratings to the bank’s
performance in each of the service areas
studied. A list of the service areas in
which the bank’s CRA performance was
examined, along with the rating
assigned to the bank's CRA record in
each of the service areas, shall be
included in the bank’s public
performance evaluation. The overall
rating for the bank reflects the

performance of the bank in the service
areas studied.

§25.11 Alternative assessment methods.

(a) Small bank assessment standards.
A small bank (as defined in § 25.5(1))
may choose to have the OCC assess its
CRA performance under this section
rather than the general standards
described in §§ 25.6 through 25.10.

(1) The OCC presumes a small bank’s
overall CRA performance is satisfactory
if the bank:

(i) Has a reasonable loan-to-deposit
ratio (a ratio of 60 percent, adjusted for
seasonal variation, is presumed to be
reasonable) given its size, its financial
condition, and the credit needs in its
service area;

(ii) Makes the majority of its loans in
its service area;

(iii) Has a good loan mix (i.e., makes,
to the extent permitted by law and
regulation, a variety of loans to
customers across economic levels);

(iv) Has no legitimate, bona-fide
complaints from community members;
(v) Has not engaged in a pattern or

ractice of illegal giscrimination that it
Eas not corrected fully; and has not
committed isolated acts of illegal
discrimination, of which it has
knowledge, that it has not corrected
fully or is not in the process of
correcting fully; and

(vi) In Sxe case of a bank already
subject to reporting home mortgage
lending data under HMDA, has a
reasonable geographic distribution of
such loans.

(2) A small bank that meets each of
the standards for a satisfactory rating
under this paragraph and exceeds some
or all of those standards may warrant
consideration for an overall rating of
outstanding. In assessing whether a
small bank’s CRA record is outstanding,
the OCC will consider the extent to
which the bank’s loan-to-deposit ratio,
its lending to its service area, and its
loan mix exceed the standards for a
satisfactory rating. In addition, at the
option of the bank, the OCC will
evaluate:

(i) Its record of making qualified
investments (as described in § 25.8(c));
and

(ii) Its record of providing branches,
ATMs, and other services that enhance
credit availability or in other ways meet
the convenience and needs of low- and
moderate-income persons in its service
area.

(3) A small bank that fails to meet or
exceed all of the standards for a
satisfactory rating under this paragraph
is not presumed to be performing in a
less than satisfactory manner. Rather,
for those banks, the OCC conducts a
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more extensive examination of the
bank'’s loan-to-deposit record, its record
of lending to its local community, and
its loan mix. The OCC will also contact
members of the community, particularly
in response to complaints about the
bank, and review the findings of its
most recent fair lending examination. In
addition, at the option of the bank, the
OCC will assess:

(i) its record of making qualified
investments (as described in § 25.8(c));
and

(ii) Its record of providing branches,
ATMs, and other services that enhance
credit availability or in other ways serve
the convenience and needs of low- and
moderate-income persons in its service
area.

(4) Multiple service areas. If a small
bank operates in more than one service
area, the OCC evaluates the bank’s
performance in all of those service
areas.

(b) Strategic plan assessment. (1) As
an alternative to being rated after the
fact under the lending, service and
investment tests or the small bank
assessment method, a bank may submit
to the OCC for approval a strategic plan
detailing how the bank proposes to meet
its CRA obligation.

(i) The plan must be submitted at least
three months prior to the proposed
effective date of the plan so that the
OCC has sufficient time to review the
plan and to determine whether to
approve it.

gi) A bank submitting a proposed
plan for approval must publish notice in
a news‘paper of general circulation in
each of its service areas stating that a
plan has been submitted to the OCC for
review, that copies of the plan are
available for review at offices of the
bank, and that comments on the
proposed plan may be sent to the OCC
in accord with §§5.10 and 5.11 of this

chapter.

(i1i} The OCC assesses every plan
under the standards of this part and will
not approve a plan unless it provides
measurable goals against which
subsequent performance can be
evaluated and the proposed
performance is at least overall
satisfactory under the standards of this

art.
¥ (iv) No plan may have a term that
exceeds two years. Further, during the
term of a plan, the bank may petition
the OCC to approve an amendment to
the plan on grounds that a material
change in circumstances has made the

lan no lon iate.
P 2) The OLC will assess the
performance of a bank operating under
an ap plan to determine if the
bank has met or exceeded the plan

goals. However, if the bank fails to meet
or exceed the preponderance of the
measurable goals set forth in the plan,
its performance will be evaluated under
the lending, service and investment
tests or the small bank assessment
method, as applicable.

§25.12 Service area—delineation.

(a) The effective lending territory of a
retail bank defines the bank’s service
area. The effective lending territory is
that area around each effice or group of
offices where the preponderance of
direct reportable loans made through
the office or offices are located.

(b) Subject to rebuttal, a bank's service
area is presumed to be acceptable if the
area is broad enough te include low-
and moderate-income geographies and
does not arbitrarily exclude low- and
moderate-income geographies.

(c)} A bank can sgow lh‘:: its service
area is acceptable despite its failure to
satisfy the criteria of paragraph (b) of
this section by clearly demonstrating to
the satisfaction of the OCC that the
criteria of paragraph (b) of this section
are inappropriate because, for example,
there are no low- or moderate-income
geographies within any reasonable
distance given the size and financial
condition of the bank.

(d) The OCC can reject as
unaceceptable a service area meeting the
criteria of paragraph (b) of this section
if the OCC finds that the service area
does not accurately reflect the true
effective lending territory of the bank or
reflects past redlining or illegal
discrimination by the bank.

(e) A bank shall delineate more than
one service area when the geographies
it serves extend substantially across
state boundaries or extend substantially
across boundaries of a Metrepolitan
Statistical Area.

(f) A bank whose business
predominantly consists of serving
persons who are active duty or retired
military personnel or their dependents
and who are located outside its local
community or communities may
delineate a “military community” for
those customers as a service area.

(g) A wholesale or limited-purpose
bank need not delineate a service area.

(h) A bank shall compile and
maintain a list of all the geographies
within its service area or areas and a
map of each service area showing the
geographies contained therein.

202‘:'».13 Loan data—collection, reporting,

(a) Every bank, except small banks
electing the small bank assessment
method, shall collect and maintain the
following date on its government

insured and other reportable loans:
number of written applications, number
of application denials, number and
amount of approvals, number and
amount of loans purchased, and number
and amount of indirect loans the bank
elects to have evaluated using the:
lending test. All information is to be
provided by the geography where the
loan is located.

(1) A bank cheosing to be rated under
the strategic plan assessment described
in § 25.11(b) is not relieved from its
obligation to report the data as required
by this section.

(2) The information required under
this section shall be collected:

(i) Beginning July 1, 1994, for the
remaining six months of 1994. A
summary of the bank’s data for the six
months shall be submitted to OCC by
January 31, 1995.

(ii) Beginning January 1, 1995, on an
annual basis, a summary of the bank’s
data collected under this section shall
be submitted to OCC by January 31 of
the following year. The summary data
shall be submitted in the format
prescribed in appendix A of this part.

(3) Small business loan data shall be
collected, reported, and disclosed in the
summary format described in paragraph
(a) of this section for the following
categories: small businesses with
average annual gross receipts of less
than $250,000, those with average
annual gross receipts of $250,000 or
more and less than $1 million; those
with average annual gross receipts of $1
million or more and less than $10
million; and manufacturing businesses
with average annual gross receipts of
$10 million or more and less than 500
employees.

(4) Home mortgage loan data shall be
collected, reported, and disclosed in the
summary format described in paragraph
(a) of this section for the following
categories: 1—4 family home purchase,
1-4 family home improvement, 1—4
family refinancings, and multi-family
loans.

(b) The OCC will make summary data
collected pursuant to this section
available to the public and to the banks.
The data will be used by the OCC to
apply the Lending Test under §25.7.

(c) For purposes of this section, a loan
is located in a geography as follows:

(1) Consumer loans are located in the
geography where the borrower resides.

(2) Loans secured by real estate are
located in the geography where the
relevant real estate is located.

(3) Small business loans are located in
the where the headquarters

or principal office of the business is
located.
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(4) Small farm loans are located in the
geography where the farm property is
located.

(d) A bank is not required to report
under this section indirect loans unless
the bank elects to have the indirect
loans attributed to it as described in
§ 25.7(e) for purposes of the Lending
Test. If a bank elects to report its
indirect loans, it shall report all
attributable indirect loans outside low-
or moderate-income geographies as well
as loans inside such geographies.

§25.14 Public file and disclosure.

(a) Banks shall maintain files that are
readily available for public inspection
containing the information required by
this section.

(b) Each bank shall include in its
public file the following information—

(1) All signed, written comments
received from the public for the current
year and past two calendar years that
specifically relate to the bank’s
performance in helping to meet the
credit needs of its community or
communities, and any response to the
comments by the bank;

(2) A copy of the public section of
bank’s most recent CRA Performance
Evaluation prepared by the OCC. The
bank shall place this copy in the public
file within 30 business days after its
receipt from the OCC; and

(3) A list of the bank’s service areas
and the geographies within each service
area and a map of each service area
showing the geographies contained
therein.

(c) A bank that is not a small bank
shall include in its public file the
lending data the bank has reported to
the OCC under § 25.13 for the current
and past two calendar years.

(d) A small bank shall include in its
public file the bank’s Loan-to-Deposit
ratio computed at the end of the most
recent calendar year.

(e) A bank that has been approved to
be assessed under a strategic plan as
described in § 25.11(b) shall include in
its public file a copy of that plan.

(1) Each bank that received a less than
satisfactory rating during its most recent
examination shall include in its public
file a description of its current efforts to
improve its performance in helping to
meet community credit needs.

(g) A bank shall maintain its public
file or required portions of the file at the
following offices—

(1) Head offices shall have a copy of
the complete public file; and

(2) Branches shall have copies of all
materials in the public file relating to
the service area in which the branch is
located.

_ (h) A bank shall provide copies of the
information in the public file to

members of the public upon request. A
bank may charge a reasonable fee not to
exceed the cost of reproduction and
mailing (if applicable).

§25.15 Public notice by banks.

A bank shall provide, in the public
lobby of its head office and each branch,
the public netice set forth in this
section. Bracketed material shall be
used only by banks having more than
one service area. The last two sentences
shall be‘included only if the bank is a
subsidiary of a holding company and
the last sentence only if the company is
not prevented by statute from acquiring
additional banks.

Community Reinvestment Act Notice

Under the Federal Community
Reinvestment Act (CRA), the
Comptroller of the Currency evaluates
and enforces our compliance with our
obligation to help meet the credit needs
of this community consistent with safe
and sound operations. The Comptroller
also takes our CRA performance into
account when the Comptroller decides
on certain applications submitted by us.
Your involvement is encouraged. You
should know that:

You may look at and obtain in this office
information on our performance in this
community. This information includes a file
of all signed, written comments received by
us, any responses we have made to the
comments, evaluations by the Comptroller of
our CRA performance, and data on the loans
we have made in this community during the
past two years. (Current CRA information on
our performance in other communities
served by us is available at our head office,
located at 5)

You may send signed, written comments
about our CRA performance in helping to
meet community credit needs to (title and
address of bank official) and to the Deputy
Comptroller (address). Your letter, together
with any response by us, may be made
public.

You may ask the Comptroller to look at any
comments received by the Deputy
Comptroller. You also may request from the
Deputy Comptroller an announcement of our
applications covered by the CRA filed with
the Comptroller. We are a subsidiary of
(name of holding company), a bank holding
company. You may request from the Federal
Reserve Bank of (city, address) an
announcement of applications covered by the
CRA filed by bank holding companies.

§25.16 Publication of planned
examination schedule.

The OCC will publish at least 30 days
in advance of the beginning of each
calendar quarter a list of the banks that
are scheduled for CRA examinations in
that quarter. Any member of the public
may submit comments to the OCC
regarding the CRA performance of any
bank whose name appears on the list.

§25.17 Effect of ratings—corporate
applications.

(a) The OCC takes into account the
applicant’s record of performance in
considering applications for—

(1) Establishment of a domestic
branch, ATM, or other facility with the
ability to accept deposits;

(2) Relocation of the main office, a
branch office or ATM;

(3) Merger or consolidation with or
the acquisition of assets or assumption
of liabilities of a federally-insured
depository institution; and

4) Conversion of a federally-insured
depository institution to a national bank
charter.

(b) An applicant for a national bank
charter (o!ﬁer than a federally-insured
depository institution) shall submit a
description of its proposed CRA
performance when the application is
made. In considering the application,
the OCC takes into account the bank's
proposed CRA performance.

((5 In considering CRA performance
in a corporate application, the OCC will
take into account any views expressed
by State or other Federal financial
supervisory agencies or other interested
parties, which are submitted in
accordance with the OCC's procedures
set forth in part 5 of this chapter or
§25.16.

(d) In the OCC's consideration of the
bank's CRA record in a corporate
application, the CRA rating assigned to
a bank is an important, and often
controlling, factor. However, the rating
is not conclusive evidence of 3
performance. Absent other evidence on
performance, CRA ratings generally
affect corporate ap lications as follows:

(1) An “outstanding” rating generally
will result in a finding that the CRA
aspect of the application is consistent
with approval of the application and
will receive extra weight in reviewing
the application.

(2) X “satisfactory’ rating generally
will result in a finding that the CRA
aspect of the application is consistent
with approval of the application.

(3) A “needs to improve” rating
generally will be an adverse factor in the
CRA aspect of the application, and
absent g:fnonstmted improvement in
the bank's CRA performance or other
countervailing factors, generally will
result in denial or conditional approval
of the application.

(4) A *‘substantial noncompliance
rating generally will be so adverse a
finding on the CRA aspect of the
application as to result in denial of the
application.

§25.18 Transition rules.
(a) Data collection. The data

" collection and reporting requirements of
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§ 25.13 will go into effect July 1, 1994.
Data collected from July 1, 1994 to year
end must be reported to the OCC no
later than January 31, 1995. Thereafter
banks will collect data on an annual
basis and the data shall be reported no
later than January 31 of the following

ear.
X (b) Assessment standards. Evaluation
under the new standards is mandatory
after July 1, 1995, except that, until
April 1, 19986, for good cause, an
institution may request the OCC to
evaluate it under the standards in place
prior to [effective date of final
regulation). During the time period from
April 1, 1995 until July 1, 1995, a bank
may, at its eption, cheose to be
evaluated under the new standards or
under the standards in place prior to
[effective date of final lation].

(c) Strotegic plan. If ?E:nk elects to
be evaluated under an approved
strategic plan during the transition
period, a bank may submit a strategic
plan anytime after [effective date of final
regulation].

d) Corporate applications. If the first
rating a bank receives under the new
standards (whether that rating is given
during the transition period or after the
new standards become effective) is more
than one rating category below the last
rating the bank received prior to
leffective date of final regulation], the
OCC will not disapprove any corporate
application or take any other
enforcement action against the bank
based on that lower rating if the OCC
has determined that the drop in the
bank’s rating occurred despite the
bank’s good faith efforts to perform at
least satisfactorily under the new
standards.

2. Appendix A to part 25 is added as
set forth in the common preamble.

Appendix A to Part 25—CRA Loan Data
Format
Dated: December 2, 1993.
Eugene A. Ludwig,
Comptroller of the Currency.

FEDERAL RESERVE SYSTEM

12 CFR Chapter If

For the reasons outlined in the
preamble, the Board propeses to amend
12 CFR chapter II as set forth below:

3. Part 228 is revised to reed as
follows:

PART 228—COMMUNITY
REINVESTMENT (REGULATION BB)

Sec.
228.1 Authority:
228.2 Community reinvestment obligation.

Sec.

228.3
228.4
228.5
228.6
228.7

Purposes.

Scope.

Definitions.

Assessment standards—summary.

Lending Test.,

228.8 Investment Test.

228.9 Service Test.

228.10 Composite ratings.

228.11 Alternative assessment methods.

228.12 Service area—delineation.

228.13 Loan data collection, reporting, and
disclosure.

228.14 Public file and disclosure.

228.15 Public notice by banks.

228.16 Publication of planned examination
schedule.

228.17 Effect of ratings—applications.

229.18 Transition rules.

Appendix A to Part 228—CRA Leoan
Data Format

Authority: 12 U.S.C. 321, 325, 1814, 1816,
1828, 1842, and 2901 et seq.

§228.1 Authority.

(a) The Board of Governors of the
Federal Reserve System issues this part
to implement the Community
Reinvestment Act (12 U.S.C. 2901 et
seq.). The regulations comprising this
part are issued under the authority of
the Community Reinvestment Act and
under the provisions of the United
States Code authorizing the Board to
conduct examinations of State-chartered
banks that are members of the Federal
Reserve System (12 U.S.C. 325), to
conduct examinations of bank holding
companies and their subsidiaries (12
U.S.C. 1844), and to consider
applications for domestic branches by
state member banks (12 U.S.C. 321), for
federal deposit insurance in connection
with applications for membership in the
Federal Reserve System by state banks
(12 U.S.C. 321, 1814, 1816), for merger
in which the resulting bank would be a
state member bank (12 U.S.C. 1828), and
for formation of, acquisitions of banks
by, and mergers of, bank holding
companies (12 U.S.C. 1842).

{(b) Information collection
requirements contained in this part have
been approved by the Office of
Management and Budget under the
provisions of 44 U.S.C. 3501 et seq. and
have been assigned OMB No. 5

§228.2 Community reinvestment
obligation.

State member banks have a
continuing and affirmative obligation to
help meet the credit needs of their
communities, including low- and
moderate-income areas, consistent with
safe and sound operations.

§228.3 Purposes.

The purposes of this part are to
implement the community reinvestment
obligation ef State member banks, to

explain how the Board assesses the
performance of State member banks in
satisfying the community reinvestment
obligation; and to deseribe how that
performance is taken into account in
certain applications.

228.4 Scope.

(a) General. This part applies to all
insured State member banks that are in
the business of extending credit to the

ublic, including wholesale and
imited-purpose banks.

(b) Banks not engaged in lending
activities. This part does not apply to
banks that engage solely in the
correspondent banking business, trust
company business, or the business of
acting as a clearing agent. Such
institutions, although they are chartered
as banks, do not perform commercial or
retail banking services and do'not
extend credit to the public for their own
account.

(c) Applications by bank holding
companies. Section 228.17 applies to
applications filed by bank holding
companies under section 3 of the Bank
Holding Company Act.

§228.5 Definitions.

For purposes of this part, the
following definitions apply:

(a) Automated Teller Machines
(ATMs) means immobile, automated,
unstaffed banking facilities at which
deposits are received, checks paid, or
money lent.

(b) Branches means staffed banking
facilities (shared or unshared) with a
fixed site at which depaosits are received
or checks paid or money lent, including
mini-branches in grocery stores or
branches operated in conjunction with
any other local businesses, chiirches, or
other non-profit organizations.

(c) Consumer loans means closed-end
loans extended to a natural person
Erimaxily for personal, family, or

ousehold purposes, but does not
include home mortgage loans as defined
in paragraph (e) of this section, credit
card loans, or motor vehicle loans,

(d) Geographies means census tracts,
or block numbering areas.

(e) Home mortgage loans means
closed-end loans that are mortgage loans
as defined in section 303(l) of the Home
Mortgage Disclosure Act (12 U.S.C.
2802(1), hereinafter HMDA) and
implementing regulations.

() Hlegal discrimination means
discrimination on a ibited basis as
set forth in the Equal Credit
Opportunity Act, 15 U.S.C. 1691
throagh 1691f; or the Fair Housing Act,
42 U.S.C. 3601 through 3619.

(g) Indirect loans means leans made
indirectly by a bank through
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participation in a lending consortium in
which lenders pool their resources, by
subsidiaries of the bank, by affiliates
funded by the bank, or by lawful
investments in or with community
development and affordable housing
lenders, women-owned or minerity-
owned financial institutions, low-
income credit unions, and others that
lend to low- and moderate-income
geographies and individuals.

(h) Loans or investments benefiting
low- and moderate-income geographies
or persons means loans or investments
where the proceeds are provided to,
invested in, used by or otherwise
directly benefit the following entities:

(1) Persons that reside in low- or
moderate-income geographies or have
low or moderate incomes;

(2) Businesses located in low- or
moderate-income geographies or
employing mostly persons residing in
such geographies;

(3) Non-profit erganizations located in
low- or moderate-income geographies or
providing services mainly to persons
residing in such geegraphies; or

(4) Construction or renovation of
facilities located in low- or moderate-
income geographies or providing
services mainly to persons residing in
such geographies.

(i) Low- and moderate-income: 207
geographies means geographies w
the mem family income is less than
80% of the median family income for
the Metropolitan Statistical Area (MSA)
or (in the case of geographies outside a
MSA) less than 80% of the non-
metropolitan State-wide median family
income for the State in which the
geography is located.

(1) Low-income geographies mean:
geographies where the median family
income is less than 50% of the median
family income for the Metropolitan
Statistical Area (MSA) or (in the case of
geo; ies outside a MSA) less than
50% of the non-metropolitan State-wide
median family income for the State in
which the geography is located.

(2) Moderate-income geographies
means geographies where the median
family income is at least 50% and less
than 80% of the median family income
for the Metropolitan Statistical Area
(MSA) or (in the case of geographies
outside a MSA) at least 50% and less
than 80% of the non-metropolitan State-
wide median family income for the
State in which the geography is located.

(i) Reportable loans means home
mortgage loans, consumer loans, and
loans to small businesses and small
farms,

(k) Retail banks means insured banks
that are in the business of extending

credit to the public and that make a
significant amount of reportable loans.

(1) Small banks means:

(1) Independent banks with total
assets of less than $250 million; or

(2) Banks with total assets of less than

. $250 million that are subsidiaries of a

holding company with total banking
and thrift assets of less than $250
million.

(m) Small businesses means private
for-profit organizations that had for the
calendar or fiscal year preceding the
making of the loan:

(1) Average annual gross receipts of
less than $10 million for a concern
providing services; or

(2) Up to 500 employees for a
manufacturing concern.

(n) Smalf farms means private
organizations engaged in farming
operations with average annual
receipts of less than $500,000 for the
calendar or fiscal year preceding the
making of the loan.

(o) Wholesale and limited-purpose
banks means insured banks are in
the business of extending credit to the
public but make no significant amount
of reportable loans.

§2286 Assessment standards—summary,

(a) Except for banks assessed under
the special standards of § 228.11, the
Board assesses a bank’s CRA
performance as described in this
section. The Board reviews, among
other things, the bank’s CRA public file
and any signed, written comments about
the bank’s CRA performance submitted
to the bank or the Beard. In assessing a
bank’s CRA performance, the Board
considers whether the bank is helping to
meet the credit needs of its entire
community. In examinations, however,
the Board pays particular attention to
the bank’s record of helping to meet the
credit needs in low- and moderate-
income geographies. That record is
primarily evaluated using three
measures: the Lending Test (described
in § 228.7), the Investment Test
(described in § 228.8), and the Service
Test (described in § 228.9). Based on
these separate assessments, the Board
assigns the bank one of four overall
composite ratings as described in
§ 228.10. The four composite ratings are
Outstanding, Satisfactory, Needs to
Improve, and Substantial
Noncompliance.

(b) The composite ratings reflect the
extent of compliance or noncompliance
with the community reinvestment
obligatiom described in § 228.2. A bank
that receives a compasite rating of
Substantial Noncompliance shall be
subject to enforcement actions pursuant
to 12 U.S.C. 1818.

(c) This part and the CRA do not
require any bank to make loans or
investments that are expected to result
in losses or are otherwise inconsistent
with safe and sound operations.
However, banks are permitted and
encouraged to develop and apply
flexible underwriting standards (that are
consistent with safe and sound
operations) for loans that benefit low-
and moderate-income geographies or
individuals.

§228.7 Lendingtest.

(a) Summary. The lending test
evaluates primarily whether a retail
bank is making loans in low- and
moderate-income geographies, as well
as to wealthier geographies. The test
examines direct lending by the bank
itself and, if the bank elects, indirect
lending to the extent permitted by this

art.

(b) Standards. The Board rates a
bank’s lending performance in a service
area under the following rebuttable
presumptions.

(1) Outstanding. Subject to rebuttal,
the Board presumes a bank is lending in
an outstanding fashion if:

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area
significantly exceeds its market share of
reportable loans in the remainder of its
service area; and

(ii) Either:

(A) It has made a significant amount
of reportable loans in the vast majority
of the low- and moderate-income
geographies in its service area; or

(B} Its reportable loans to low- and
moderate-income geographies in its
service area represent a substantial
percentage of its reportable loans in its
service area (provided that the bank
does not unreasonably exclude low- and
moderate-income geographies or
persons from its lending).

(2) High satisfactory. Subject to
rebuttal the Board presumes an
institution is lending in & high
satisfactory fashion if:

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is
at least roughly comparable to its market
share of reportable loans in the
remainder of its service area; and

(ii) Either:

(A) It has made a significant amount
of reportable loans in most of the low-
and moderate-income geographies in its
service area; or 2

(B) Its reportable loans te low- and
moderate-income geographies in its
service area represent a very significant
percentage of its rtable loans in its
service area (provided that the bank
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does not unreasonably exclude low- and
moderate-income geographies from its
lending).

(3) Low satisfactory. Subject to
rebuttal, the Board presumes a bank is
lending in a low satisfactory fashion if:

(i) Tge bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is
at least roughly comparable to its market
share of reportable loans in the
remainder of its service area; and

(ii) Either:

(A) It has made a significant amount
of reportable loans in many of the low-
and moderate-income geographies in its
service area; or

(B) Its reportable loans to low- and
moderate-income geographies in its
service area represent a significant
percentage of its reportable loans in its
service area (provided that the bank
does not unreasonably exclude low- and
moderate-income geographies from its
lendix;&).

(4) Needs to improve. Subject to
rebuttal, the Board presumes a bank
needs to improve its record under the
Lending Test if:

(i) The bank's market share of
reportable loans in low- and moderate-
income geographies in its service area is
less than, and not roughly comparable
to, its market share of reportable loans
in the remainder of its service area; or

(ii) It has made reportable loans in
only a few of the low- and moderate-
income geographies in its service area,
and reportable loans to low- and
moderate-income geographies in its
service area represent an insignificant
percentage of its reportable loans in its
service area.

(5) Substantial noncompliance.
Subject to rebuttal, the Board presumes
a bank is in substantial noncompliance
with the Lending Test if:

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is
significantly less than its market share
of reportable loans in the remainder of
its service area; and

(ii) It has made very few, if any,
reportable loans in the low- and
moderate-income geographies in its
service area,

(c) Method of computation—(1)
General, For purposes of the Lending
Test, the Board, rather than the bank, is
responsible for making the
computations. The Board bases such
computations upon the bank’s reported
loan data required under § 228.13 and
the aggregate reported loan data
supplied by the Federal financial
supervisory agencies. In making lending
test computations, the Board measures
market share, amount of loans, and

percentage using both volume of loans
and number of loans.

(2) Market share. The Board computes
market share for volume and number of
loans for each type of reportable loans:
home mortgage loans, consumer loans,
and small business and farm loans. The
Board awards an overall market share
performance rating after weighing each
lending category based on such factors
as the needs of the community being
served, the bank's capabilities and
business plans, and the degree to which
the bank’s performance with respect to
one of the loan categories, in fact,
balances or compensates for its
performance under another category.

(d) Adjustments. (1) The Board may
increase a bank’s lending rating if the
bank participates in a program for giving
further reviews to loan applications that
would otherwise be denied. More credit
will be given for such a program if it is
done in conjunction with a community
organization in such a way that the
organization either participates in the
review or offers applications from low-
and moderate-income individuals that
the bank will consider for credit. The
Board may also increase the rating if the
bank has made a substantial amount of
loans requiring creative or innovative
underwriting (while maintaining a safe
and sound quality) or loans for which
there is particular need, such as loans
for multifamily housing construction
and rehabilitation, loans to start-ups,
very small businesses or community
development organizations or facilities
and loans to very low-income
individuals and areas. The Board will
also consider favorably in reaching a
rating loans made to third parties, such
as community development
organizations and intermediaries, that
make loans or facilitate lending in low-
and moderate-income geographies, even
if the loans by the bank are not
reportable under this part, are not made
to third parties in the bank's service
area, or are made to third parties that
serve service areas other than the
bank's.

(2) In exceptional cases, the Board
may reduce a rating achieved under this
section if it concludes that the
quantitative measures in this section fail
to reflect the bank'’s actual record of
lending to low- or moderate-income
individuals or geographies.

(e) Indirect lending. (1) If the bank
elects, the Board will attribute to a bank

its reported attributable indirect loans.

(2) In the usual case, the indirect .
loans attributable to a bank equal the
bank’s percentage share (based on the
level of the bank’s investment or
participation) of each loan made

through the entity in which the bank
has invested or participated.

(3) At the option of all investing or
participating institutions, an alternative
method of attributing loans among the
investing or participating institutions
may be established. In no case, however:

(i) May the indirect loans attributed to
any bank exceed its percentage share of
the total loans (measured in both
number and volume) made directly by
the lending entity in which the
institutions invested or participated;

(ii) May the investors or participants
claim, in the aggregate, indirect loans
(measured in both number and volume)
in excess of the loans actually made in
any geography by the lending entity in
which they invested or participated; or

(iii) May any bank be assigned a
disproportionate share of an loans
(measured in both number and volume)
made in low- and moderate-income
geographies by a lending entity in
which the institutions invested or
participated.

(4) If a bank elects, indirect loans
attributed to a bank under this
paragraph (e) may be included in
“reportable loans” for purposes of the
Lending Test if a bank reports them
under §228.13.

(f) Application to wholesale and
limited-purpose banks. The Lending
Test of this section does not apply to
wholesale or limited-purpose banks. In
evaluating the record of wholesale and
limited-purpose banks in satisfying their
community reinvestment obligation, the
Board uses the Investment Test in
§ 228.8 instead of the standards of
paragraph (b) of this section. For
purposes of assigning a composite rating
as described in § 228.10, the Board
substitutes a wholesale or limited-
purpose bank's rating under the
investment test for a rating under the
lending test.

(g) Rebutting presumptions. A bank
can rebut a presumptive rating under
this section by clearly establishing to
the satisfaction of the Board that the
quantitative measures in this section do
not accurately present its lending
performance because, among other
reasons:

(1) The quantitative measures of this
section do not reflect the bank’s
significant amount of loans benefiting
low- and moderate-income geographies
OF persons;

(2) Other quantitative measures of the
bank's lending performance
demonstrate a higher level than that
reflected by the measures under this
section;

(3) Peculiarities in the demographics
of the bank's service area exist that
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significantly distort the quantitative
measures of this section;

(4) Economic or legal limitations
peculiar to the bank or its service area
or unusual general economic conditions
have affected its performance and ought
to be considered; or

(5] The bank’s performance as
measured by the market share
component of the Lending Test does not
reflect its overall lending performance
because of the extraerdinarily high level
of performance, in the aggregate, by
lenders in the bank’s service area.

§228.8 Investment test.

(a)} Summary. The investment test
evaluates banks on the amount of their
investments benefiting low- and
moderate-income geographies or
persons.

(b) Standards. The Board rates a
bank’s investment performance under
the following rebuttable presumptions:

(1) Outstanding. Subject to rebuttal,
the Board presumes a bank is providing
qualified investments in an outstanding
fashion if the bank has made such
investments in an amount that is
substantial as compared to its capital.

(2) High satisfactory. Subject to
rebuttal, the Board presumes a bank is
providing qualified investments.in a
high satisfactory fashion if the bank has
made such investments in an amount
that is very significant as compared to
its capital,

(3} Low satisfactory. Subject to
rebuttal, the Board presumes a bank is
providing qualified investments in a
low satisfactory fashion if the bank has
made such investments in an amount
that is significant as compared to its
capital.

4) Needs to improve. Subject to
rebuttal, the Board presumes a bank
needs to improve its record of providing
qualified investments if the bank has
made such investments in an amount
that is insignificant as compared to its
capital.

5) Substantial noncompliance.
Subject to rebuttal, the Board presumes
a bank is in substantial noncompliance
with the Investment Test if the bank has
devoted very little, if any, capital to
qualified investments.

(c) Qualified investments. Qualified
investments are lawful investments that
demonstrably benefit low- and
moderate-income geographies or
persons in the ’s service area.
Qualified investments may include
investments:

(1) In support of affordable housing,
small business, consumer, and other
economic development initiatives;

(2) In community development banks,
community development corporations,

community develepment projects, small
business investment corporations,
minority small business investment
corporations and minority- and wemen-
owned financial institutions and other
community development financial
intermediaries; _

(3) In consortia or other structures
serving low- and moderate-income
individuals and neighborhoods and
poor rural areas;

(4) In State and local government
agency housing bonds or State and local
government revenue bonds specifically
aimed at helping low- and moderate-
income communities and individuals.

(d) Capital. For purposes of the
Investment Test, tKe Board will evaluate
the amount of qualified investments
against the amount of the bank’s risk-
based capital.

(e) Benefit to service area. In order to
be eligible as a qualified investment
under paragraph (c) of this section, the
activity or entity supported by an
investment need not solely benefit the
bank’s service area. However, the
activity or entity supported by the
investment must significantly benefit
low- and moderate-income geographies
or persons in the bank’s service area.

Exclusion of indirect loans.
Investments that a bank has elected to
report as indirect lending under the
lending test are not counted as qualified
investments under this test.

(g) Grants. Grants that would
constitute qualified investments were
they in the form of investments will be
treated as qualified investments for
purposes of the investment test. A bank
may also donate, sell on favorable terms,
or make available on a rent-free basis
any branch which is located in a
predominately minority neighborhood
to a minority depositery institution or
women's depository institution as
defined in 12 U.S.C. 2907.

(h) Application to wholesale and
limited purpose banks. For purposes of
determining qualified investments
under paragraph (c) of this section, the
service area of wholesale and limited
purpose banks is defined to include all
low- and moderate-income geographies
or persons within the United States and
its territories. Loans by wholesale and
limited purpose banks that would
constitute qualified investments were
they in the form of investments will be
treated as qualified investments for the
purpose of the Investment Test.

(li-s)Adjustmems to investment test.
The Board may adjust a bank’s rating
under the investment test. Adjustments
may increase or, in exceptional cases,
decrease the rating. In making these
adjustments the Board considers
whether:

(1) The bank’s qualified investments
are particularly innovative or meet a
special need, or if the bank’s activities
in connection with its qualified
investments have been particularly
complex, innovative or intensive for a
bank of its size, or involve innovative
partnerships with community
organizations (examples include helping
to establish an entity to conduct
community development activities or
providing significant service or
assistance in support of a qualified
investment); or

(2) The bank has made a large amount
of investments that would be qualified
investments but for the fact that they fail
to benefit the bank’s service area as
required by paragraph (e) of this section,
provided the bank has not neglected
investments that benefit its service area.

§228.9 Service test.

(a) Summary. The service test
evaluates the accessibility of a retail
bank’s branches and the extent to which
any bank provides other services that
enhance credit availability. The service
test does net require a bank to expand
the size of its branching network or to
operate facilities at a loss. Appropriate
consideration is given to the limitations
faced by banks with a small number of
branches. The Board evaluates retail
banks with multiple branches under the
service test primarily on the extent to
which they offer branches. The Board
evaluates wholesale and limited-
purpose banks on the extent to which
they provide other services that enhance
credit availability.

(b) Standards for retail banks. The
Board rates a retail bank’s service
performance in a service area under the
following rebuttable presumptions.

(1) Ou%standiqg. Subiednt?‘rebunal.
the Board presumes a bank is providing
service in an outstanding fashion if a
substantial percentage of the bank’s
branches are located in or readily
accessible to low- and moderate-income
geographies in its service area.

(2 I-ggh satisfactory. Subject to
rebuttal, the Board presumes a bank is
providing service in a high satisfactory
fashion if a very significant percentage
of the bank’s branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(3) Low satisfactory. Subject to
rebuttal the Board presumes a bank is
providing service in a low satisfactory
fashion if a significant percentage of the
bank'’s branches are located in or readily
accessible to low- and moderate-income
ge hies in its service area.

(4 )&eds to improve. Subject to
rebuttal, the Board presumes a bank
needs to improve its record of providing

4
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service if an insignificant percentage of
the bank’s branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(5) Substantial noncompliance.
Subject to rebuttal, the Board presumes
a bank is in substantial noncompliance
with the Service Test if very few, if any,
of the bank'’s branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(c) Adjustments for retail banks, If
necessary, the Board adjusts a retail
bank's rating to reflect more accurately
the service provided to low- and
moderate-income geographies and
individuals.

(1) Adjustment to reflect more
accurately branch service. The Board
may adjust a bank’s record upward or
downward to reflect more accurately its
branch service to low- or moderate-
income geographies or individuals.
Downward adjustments will occur only
in exceptional cases. In determining the
appropriateness and degree of any
adjustment, the Board may consider the
bank's record of opening and closing
branches. The Board may also consider
whether branches in or readily
accessible to low- and moderate-income
geographies actually serve low- and
moderate-income individuals and
whether branches not located in or
readily accessible to such geographies
are nonetheless serving low- and
moderate-income individuals. The
Board may also take into account
significant differences in the quantity,
quality or types of services offered to
low- or moderate-income individuals or
geographies and similar considerations.

(2) Adjustment to reflect other
services that promote credit availability.
The Board may adjust a bank's rating
upward to reflect a strong record of
offering or supporting services that
promote credit availability for low- and
moderate-income geographies or
individuals. These services include
credit counseling, low-cost check
cashing, “lifeline” checking accounts,
financial planning, home ownership
counseling, loan packaging assisting
small and minority businesses,
partnerships with community-based
organizations to promote credit-related
services, extensive provision of ATMs
or other non-branch delivery systems
that are particularly accessible and
convenient to low- and moderate-
income geographies or individuals, and
similar programs.

(d) Application to wholesale and
limited-purpose banks. The Board rates
a wholesale or limited purpose bank’s
service performance under the following
rebuttable presumptions:

(1) Outstanding. Subject to rebuttal,
the Board presumes a bank is providing
service in an outstanding fashion if it is
providing a substantial amount of the
services described in paragraph (c)(2) of
this section or providing substantial
support for organizations that furnish
such services.

(2) High satisfactory. Subject to
rebuttal, the Board presumes a bank is
providing service in a high satisfactory
fashion if it is providing a very
significant amount of the services
described in paragraph (c)(2) of this

- section or providing very significant

support for organizations that furnish
such services.

(3) Low satisfactory. Subject to
rebuttal, the Board presumes a bank is
providing service in a low satisfactory
fashion if it is providing a significant
amount of the services described in
paragraph (c)(2) of this section or
providing significant support for
organizations that furnish such services.

(4) Needs to improve. Subject to
rebuttal, the Board presumes a bank
needs to improve its record of providing
service if it is providing an insignificant
amount of the services described in
paragraph (c)(2) of this section or
providing insignificant support for
organizations that furnish such services.

(5) Substantial noncompliance.
Subject to rebuttal, the Board presumes
a bank is in substantial noncompliance
with the Service Test if it provides very
few, if any, services described in
paragraph (c)(2) of this section or very
little, if any, support for organizations
that furnish such services.

(e) Rebutting presumptions. A bank
can rebut a presumptive rating under
this section by clearly establishing to
the satisfaction of the Board that the
quantitative measures in this section do
not accurately represent its service
performance because, among other
reasons:

(1) The quantitative measures of this
section do not reflect the bank’s
significant degree of services that
promote credit availability to low- and
moderate-income geographies or
persons;

(2) Peculiarities in the demographics
of the bank’s service area exist that
significantly distort the quantitative
measures of this section; or

(3) Limitations imposed by the bank's
financial condition, economic or legal
limitations on branch operation or
location, or similar circumstances have
affected its performance and ought to be
considered.

§228.10 Composite ratings.

(a) Composite rating standards. The
Board assigns composite ratings as
follows:

(1) Base rating. For retail banks, the
bank’s rating under the lending test
forms the basis for its composite rating.
For wholesale or limited-purpose banks,
the bank’s rating under the investment
test serves as the basis for the composite
rating. The base rating under this
paragraph is adjusted as described in
paragraphs (a)(2) and (a)(3) of this
section.

(2) Effect of investment rating. For
retail banks, the base rating is increased
by twg levels if the bank has an
outstanding rating in the investment test
or by one level if the bank has a high
satisfactory rating in the investment test.

(3) Effect of service rating. The base
rating is increased by one level if the
bank has an outstanding rating in the
service test and is decreased by one
level if the bank has a rating of
substantial non-compliance in the
service test. 1

(4) Final composite rating. Subject to
paragraph (b) of this section, the Board
converts the rating resulting from
paragraphs (a)(1) through (a)(3) of this
section into a final composite rating as
described in this paragraph. High
satisfactory and low satisfactory ratings
are both scored as satisfactory in the
final composite rating. A bank that
would otherwise receive a composite
rating of needs to improve will receive
a final composite rating of substantial
noncompliance if the bank received no
better than a needs to improve rating on
both of its last two examinations.

(b) Effect of discrimination. Evidence
that a bank has engaged in illegal
discrimination may affect the bank’s
CRA rating. Notwithstanding paragraph
(a) of this section and subject to rebuttal,
the Board assigns a bank a final
composite rating lower than satisfactory
if the bank has:

(1) Engaged in a pattern or practice of
illegal discrimination that it has not
corrected fully; or

(2) Committed an isolated act of
illegal discrimination of which it has
knowledge and that it has not corrected
fully or is not in the process of
correcting fully.

(c) Multiple service areas. Where a
bank operates in more than one service
area, the Board conducts lending,
investment and service tests in a sample
of all of the service areas in which a
bank operates. The Board assigns
separate composite CRA ratings to the
bank’s performance in each of the
service areas studied. A list of the
service areas in which the bank’s CRA
performance was examined, along with
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the rating assigned to the bank’s CRA
record in each of the service areas, shall
be included in the bank’s public
performance evaluation. The overall
rating for the bank reflects the
performance of the bank in the service
areas studied.

§228.11 Alternative assessment methods.

(a) Small bank assessment standards.
A small bank (as defined in §228.5(1))
may choose to have the Board assess its
CRA performance under this section
rather than the general standards
described in §§ 228.6 through 228.10.

(1) The Board presumes a small
bank’s overall CRA performance is
satisfactory if the bank:

(i) Has a reasonable loan-to-deposit
ratio (a ratio of 60 percent, adjusted for
seasonal variation, is presumed to be
reasonable) given its size, its financial
condition, and the credit needs in its
service area;

(ii) Makes the majority of its loans in
its service area;

(iii) Has a good loan mix (i.e., makes,
to the extent permitted by law and
regulation, a variety of loans to
customers across economic levels);

(iv) Has no legitimate, bona-fide
complaints from community members;
(v) Has not engaged in a pattern or

practice of illegal lending
discrimination that it has not corrected
fully; and has not committed isolated
acts of illegal discrimination, of which
it has knowledge, that it has not
corrected fully or is not in the process
of correcting fully; and

(vi) In the case of a bank already
subject to reporting home mortgage
lending data under HMDA or part 203
of this chapter, has a reasonable
geographic distribution of such loans,

(2) A small bank that meets each of
the standards for a satisfactory rating
under this paragraph and exceeds some
or al} of those standards may warrant
consideration for an overall rating of
outstanding. In assessing whether a
small bank’s CRA record is outstanding,
the Board will consider the extent to
which the bank’s loan-to-deposit ratio,
its lending to its service area, and its
loan mix exceed the standards for a
satisfactory rating. In addition, at the
opticn of the bank, the Board will
evaluate:

(1) Its record of making qualified
investments (as described in § 228.8(c));
and

(ii) Its record of providing branches,
ATMs, and other services that enhance
credit availability or in other ways meet
the convenience and needs of low- and
moderate-income persons in its service
area.

(3) A small bank that fails to meet or
exceed all of the standards for a
satisfactory rating under this paragraph
is not presumed to be performing in a
less than satisfactory manner. Rather,
for those banks, the Board conducts a
more extensive examination of the
bank's loan-to-deposit record, its record
of lending to its local community, and
its loan mix. The Board will also contact
members of the community, particularly
in response to complaints about the
bank, and review the findings of its
most recent fair lending examination. In
addition, at the option of the bank, the
Board will assess:

(i) Its record of making qualified
investments (as described in §228.8(c));
and

(i1) Its record of providing branches,
ATMSs, and other services that enhance
credit availability or in other ways serve
the convenience and needs of low- and
moderate-income persons in its service
area.

(4) Multiple service areas. If a small
bank operates in more than one service
area, the Board evaluates the bank's
performance in all of those service
areas.

(b) Strategic plan assessment. (1) As
an alternative to being rated after the
fact under the lending, service and
investment tests or the small bank
assessment method, a bank may submit
to the Board for approval a strategic
plan detailing how the bank proposes to
meet its CRA obligation,

(i) The plan must be submitted at least
three months prior to the proposed
effective date of the plan so that the
Board has sufficient time to review the
plan and to determine whether to
approve it.

(ii) A bank submitting a proposed
plan for approval must publish notice in
a newspaper of general circulation in
each of its service areas stating that a
plan has been submitted to the Board for
review, that copies of the plan are
available for review at offices of the
bank, and that comments on the
proposed plan may.be sent to the
appropriate Federal Reserve Bank.

(iii) The Board assesses every plan
under the standards of this part and will
not approve a plan unless it provides
measurable goals against which
subsequent performance can be
evaluated and the proposed
performance is at least overall
satisfactory under the standards of this
part,

(iv) No plan may have a term that
exceeds two years. Further, during the
term of a plan, the bank may petition
the Board to approve an amendment to
the plan on grounds that a material

change in circumstances has made the
plan no longer appropriate.

(2) The Board will assess the
performance of a bank operating under
an approved plan to determine if the
bank has met or exceeded the plan
goals. However, if the bank fails to meet
orexceed the preponderance of the
measurable goals set forth in the plan,
its performance will be evaluated under
the lending, service and investment
tests or the small bank assessment
method as applicable.

§228.12 Service area—delineation.

(a) The effective lending territory of a
retail bank defines the bank’s service
area. The effective lending territory is
that area around each office or group of
offices where the preponderance of
direct reportable loans made through
the office or offices are located.

(b) Subject to rebuttal, a bank’s service
area is presumed to be acceptable if the
area is broad enough to include low-
and moderate-income geographies, and
does not arbitrarily exclude low- and
moderate-income geographies.

(c) A bank can show that'its service
area is acceptable despite its failure to
satisfy the criteria of paragraph (b) of
this section by clearly demonstrating to
the satisfaction of the Board that the
criteria of paragraph (b) of this section
are inappropriate because, for example,
there are no low- or moderate-income
geographies within any reasonable
distance given the size and financial
condition of the bank.

(d) The Board can reject as
unacceptable a service area meeting the
criteria of paragraph (b) of this section
if the Board finds that the service area
does not accurately reflect the true
effective lending territory of the bank or
reflects past redlining or illegal
discrimination by the bank.

(e) A bank shall delineate more than
one service area when the geographies
it serves extend substantially across
State boundaries or extend substantially
across boundaries of a metropolitan
statistical area.

(f) A bank whose business
predominantly consists of serving
persons who are active duty or retired
military personnel or their dependents
and who are located outside its local
community or communities may
delineate'a “military community” for
those customers as a service area.

(g) A wholesale or limited-purpose
bank need not delineate a service area.

{(h) A bank shall compile and-
maintain a list of all the geographies
within its service area or areas and a
map of each service area showing the
geographies contained therein.
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§228.13 Loan data coliection, raporting,
and disclosure.

(a) Every bank, except small banks
electing the small bank essessment
method, shall collect and maintain the
following data on its government
insured and other reportable loans:
number of written applications, number
of application denials, number and
amount of approvals, number and
amount of loans purchased, and number
and amount of indirect loans the bank
elects to have evaluated using the
lending test. All information is to be
provided by the geography where the
loan is located.

(1) A bank choosing to be rated under
the strategic plan assessment described
in §228.11(b) is not relieved from its
obligation to report the data as required
by this section.

(2) The information required under
this section shall be collected:

(i) Beginning July 1, 1994, for the
remaining six months of 1994. A
summary of the bank's data for the six
months shall be submitted 1o Board by
January 31, 1995.

(if) Beginning January 1, 1995, on an
annual basis, a summary of the bank’s
data collected under this section shall
be submitted to Board by January 31 of
the following year. The summary data
shall bs submitted in the format
prescribed in appendix A of this part.

(3) Small business loan data shall be
collected, reported, and disclosed in the
summary format described in paragraph
(a) of this section for the following
categories: small businesses with
average annual &'oss receipts of less
than $250,000, those with average
annual gross receipts of $250,000 or
more and less than $1 million; those
with average annual gross receipts of $1
million or more and less than $10
million; and manufacturing businesses
with average annual gross receipts of
$10 million or more and less than 500
employees,

(4) Home mortgage loan data shall be
collected, reported, and disclosed in the
summary format described in paragraph
(a) of this section for the following
categories: 1—4 family home purchase,
1—4 family home improvement, 14
family refinancings, and multi-family
loans.

(b) The Board will make summary
data collected pursuant to this section
available to the public and to the banks,
The data will be used by the Board to
apply the lending test under § 228.7.

(c) For purposes of this section, a loan
is located in a geography as follows:

(1) Consumer loans are located in the
geography where the borrower resides.

(2) Loans secured by real estate are
located in the geography where the
relevant real estate is located.

(3) Small business loans are located in
the geography where the headquarters
or principal office of the business is
located.

(4) Small farm loans are located in the

ogr:yhy where the farm property is
ocated.

(d) A bank is not required to report
under this section indirect loans unless
the bank elects to have the indirect
loans attributed to it as described in
§228.7(e) for purposes of the lending
test. If a bank elects to report its indirect
loans, it shall report all attributable
indirect loans outside low- or moderate-
income geographies as well as loans
inside such geographies.

§228.14 Public file and disclosure.

(a) Banks shall maintain files that are
readily available for public inspection
containing the information required by
this section.

(b) Each bank shall include in its
public file the following information:

(1) All signed, written comments -
received from the public for the current
year and past two calendar years that

“specifically relate to the bank’s

performance in helping to meet the *
credit needs of its community or
communities, and any response to the
comments by the ban{:

(2) A copy of the public section of
bank's most recent CRA performance
evaluation prepared by the Board. The
bank shall place this copy in the public
file within 30 business days after its
receipt from the Board; and

(3) A list of the bank's service areas
and the geographies within each service
area and a map of each service area
showing the geographies contained
within.

(c) A bank that is not a small bank
shall include in its public file the
lending data the bank has reported to
the Board under § 228.13 for the current
and past two calendar years.

(de small bank shall include in its
public file the bank's loan-to-deposit
ratio computed at the end of the most
recent calendar year.

(e) A bank that has been approved to
be assessed under a strategic plan as
described in § 228.11(b) shall include in
its public file a copy of that plan.

(1] Each bank that received a less than
satisfactory rating during its most recent
examination shall include in its public
file a description of its current efforts to
improve its performance in helping to
mesl community credit needs.

() A bank shall maintain its public
file or required portions of the file at the
following offices:

(1) Head offices shall have a copy of
the complete public file; and

(2) Branchesshall have copies of all
materials in the public file relating to
the service area in which the branch s
located.

(h) A bank shall provide copies of the
information in the public file to
members of the public upon request. A
bank may charge a reasonable fee not to
exceed the cost of reproduction and
mailing (if applicable).

§228.15 Public notice by banks.

A bank shall provide, in the public
lobby of its head office and each branch,
the public notice set forth in this
section. Bracketed material shall be
used only by banks having more than
one service area. The last two sentences
shall be included only if the bank is a
subsidiary of a holding company-and
the last sentence only if the company is
not prevented by statute from acquiring
additional banks.

Community Reinvestment Act Notice

Under the Federal Community
Reinvestment Act (CRA), the Federal
Reserve Board evaluates and enforces
our compliance with our obligation to
help meet the credit needs of this
community consistent with safe and
sound operations. The Board also takes
our CRA performance into account
when the Board decides on certain
applications submitted by us. Your
involvement is encouraged. You should
know that;

You may look at and obtain in this office
information on our performance in this
community. This information includes a file
of ell signed, written comments received by
us, any responses we have made to the
comments, evaluations by the Board of our
CRA performance, and data on the loans we
have made in this community duting the past
two years, (Current CRA information on our
performance in other communities served by
us is available at our head office, located at

You may send signed, written comments
about our CRA performance in helping to
meet community credit needs to (title and
address of bank official) and tothe
Community Reinvestment Officer, Federal
Reserve Bank of (address). Your letter,
together with any response by us, may be
made public.

You may look at any comments received by
the Federal Reserve Bank of . You also
may request from the Federal Reserve Bank
of an announcement of our
epplications covered by the CRA filed with
the Federal Reserve System. We are a
subsidiary of (name of holding company), a
bank holding company. You may request
from the Federal Reserve Bank of (city,
address) an announcement of applications
covered by the CRA filed by bank holding
companies.
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§228.16 Publication of planned
examination scheduls.

The Board will publish at least 30
days in advance of the beginning of each
calendar quarter a list of the banks that
are scheduled for CRA examinations in
that quarter. Any member of the public
may submit comments to the Board
regarding the CRA performance of any
bank whose name appears on the list.

§228.17 Effect of ratings—applications.

(a) Among other factors, the Board
takes into account the record of
performance under the CRA of each
applicant bank, and, for applications
under section 3 of the Bank Holding
Company Act, each subsidiary bank of
an applicant bank holding company,
and each proposed subsidiary bank, in
considering any application—

(1) By a state member bank for the
establishment of a domestic branch or
other facility that would be authorized"
to receive deposits;

(2) By a state member bank for the
relocation of a domestic branch;

(3) For merger, consolidation,
acquisition of assets, or assumption of
liabilities if the acquiring, assuming, or
resulting bank is to be a state member;

(4) To become a bank holding
company; and

(5) By a bank holding company to
acquire ownership or control of shares
or assets of a bank, or to merge or
consolidate with any other bank holding
company.

(bfln the Board’s consideration of the
CRA records under paragraph (a) of this
section, the CRA rating assigned toa
bank is an important, and often
controlling, factor. However, the rating
is not conclusive evidence of
performance.

(1) Absent other evidence on
performance, CRA ratings generally
affect applications as follows:

(i) An “outstanding’" rating generally
will result in a finding that the CRA
aspect of the application is consistent
with approval of the application and
will receive extra weight in reviewing
the application.

(ii) A “satisfactory” rating generally
will result in a finding that the CRA
aspect of the application is consistent
with approval of the application.

(iii) A ““needs to improve' rating
generally will be an adverse factor in the
CRA aspect of the application, and
absent demonstrated improvement in
the bank's CRA performance or other
countervailing factors, generally will
result in denial or conditional approval
of the application.

(iv) A “‘substantial noncompliance”
rating generally will be so adverse a
finding on the CRA aspect of the

application as to result in denial of the
application.

(2) The CRA aspect of an application
by a bank holding company under
paragraph (a)(4) or (a)(5) of this section
will be determined by weighing the
CRA ratings assigned to each of the
individual banks involved in the
proposal to determine the weight that
will be given to the CRA performance
record in accordance with paragraph
(b)(1) of this section,

§228.18 Transition rules.

(a) Data collection. The data
collection and reporting requirements of
§228.13 will go into effect July 1, 1994.
Data collected from July 1, 1994 to year
end must be reported to the Board no
later than January 31, 1995. Thereafter
banks will collect data on an annual
basis and the data shall be reported no
later than January 31 of the following
year.

(b) Assessment standards. Evaluation
under the new standards is mandatory
after July 1, 1995, except that, until
April 1, 1996, for good cause, an
institution may request the Board to
evaluate it under the standards in place
prior to [effective date of final
regulation]. During the time period from
April 1, 1995 until July 1, 1995, a bank
may, at its option, choose to be
evaluated under the new standards or
under the standards in place prior to
[effective date of final regulation].

(c) Strategic plan. If a bank elects to
be evaluated under an approved
strategic plan during the transition
period, a bank may submit a strategic
plan anytime after [effective date of final
regulation].

(d) Applications. If the first rating a
bank receives under the new standards
(whether that rating is given during the
transition period or after the new
standards become effective) is more
than one rating category below the last
rating the bank received prior to
leffective date of final regulation] the
Board will not disapprove any corporate
application or take any other
enforcement action against the bank
based on that lower rating provided that
the Board has determined that the drop
in the bank’s rating occurred despite the
bank’s good faith efforts to perform at
least satisfactorily under the new
standards.

4. Appendix A to part 228 is added
as set forth in the common preamble,

Appendix A to Part 228—CRA Loan
Data Format

Dated: December 13, 1993,

By order of the Board of Governors of the
Federal Reserve System.

William W. Wiles,
Secretary of the Board.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Chapter il

For the reasons outlined in the
preamble, the Board of Directors of the
Federal Deposit Insurance Corporation
proposes to amend 12 CFR chapter Ill as
set forth below:

5. Part 345 is revised to read as
follows:

PART 345—COMMUNITY
REINVESTMENT ACT REGULATICNS
Sec.

345.1
345.2
345.3
345.4
345.5
345.6
345.7

Authority.

Community reinvestment obligation.

Purposes.

Scope.

Definitions.

Assessment standards—summary.

Lending test.

345.8 Investment test.

345.9 Service test.

345.10 Composite ratings.

345.11 Alternative assessment methods.

345.12 Service area—delineation.

345.13 Loan data—collection, reporting,
and disclosure.

345.14 Public file and disclosure,

345.15 Public notice by banks,

345.16 Publication of planned examination
schedule.

34517 Effect of ratings—corporate
applications.

345.18 Transition rules.

Appendix A to Part 345—CRA Loan Data
Format

Authority: 12 U.S.C. 1815, 1816, 1818,
1819, 1828(c)}{d). 2801-2907, and 3104.

§345.1 Authority.

The authority for this part is 12 U.S.C.
1815, 1816, 1818, 1819, 1828(c)-{d),
2901-2907, and 3104.

§345.2 Community reinvestment
obligation.

Insured State nonmember banks have
a continuing and affirmative obligation
to help meet the credit needs of their
communities, including low- and
moderate-income areas, consistent with
safe and sound operations.

§345.3 Purposes.

The purposes of this part are to
implement the community reinvestment
obligation of insured State nonmember
banks; to explain how the Federal
Deposit Insurance Corporation (FDIC)
assesses the performance of insured
State nonmember banks in satisfying the
community reinvestment obligation;
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and to describe how that performance is
taken into account in certain corporate
applications.

§345.4 Scope.

(a) General. This part applies to all
insured State nonmember banks that are
in the business of extending credit to
the public, including wholesale and
limited-purpose banks.

(b) Banks not engaged in lending
activities. This part does not apply to
insured State nonmember banks that
engage solely in the correspondent
banking business, trust company
business, or the business of acting as a
clearing agent. Such institutions,
although they are chartered as banks, do
not perform commercial or retail
banking services and do not extend
credit to the public for their own
account.

(c) Insured State branches. This part
does apply to insured State branches,
which are branches of a foreign bank
established and operating under the
laws of any State. References in this part
to “main office” mean, in the case of
insured State branches, the principal
branch within the United States. The
*“service area” of an insured State
branch refers to the community or
communities located within the United
States served by the branch as described
in §345.12, Similarly, the phrase “office
or group of offices” refers to insured
branches located within the United
States.

§345.5 Definitions.

For purposes of this part, the
following definitions apply:

(a) Remote Service Faci)i,lies (RSF)
means an automated teller machine,
cash dispensing machine, [lmim-of-sale
terminal, or other remote electronic
facility where deposits are received,
checks paid, or money lent.

(b) Branches means staffed banking
facilities (shared or unshared) with a
fixed site at which deposits are received
or checks paid or meney lent, including
mini-branches in grocery stores or
branches operated in conjunction with
any other local businesses, churches, or
other non-profit organizations.

(c) Consumer loans means closed-end
loans extended to a natural person
Erimarily for personal, family, or

ousehold purposes, but does not
include home mortgage loans as defined
in paragraph (e) of this section, credit
card loans, or motor vehicle loans.

(d) Geographies means census tracts
or block numbering areas.

(e) Home mortgage loans means
closed-end loans that are mortgage loans
as defined in section 303(1) of the Home
Mortgage Disclosure Act (HMDA) (12

U.S.C. 2802(1)), end implementing

ulations.
l.671') Illegal discrimination means
discrimination on a prohibited basis as
set forth in the Equal Credit
Opportunity Act, 15 U.S.C. 1691
through 1691f, or the Fair Housing Act,
42 U.S.C. 3601 through 3619.

() Indirect loans means loans made
indirectly by a bank through
participation in a lending consortium in
which lenders pool their resources, by
subsidiaries of the bank, by non-
chartered affiliates funded by the bank,
eor by lawful investments in or with
community development and affordable
housing lenders, women-owned or
minority-owned financial institutions,
low-income credit unions, and others
that lend to low- and moderate-income
geographies and individuals.

(h) Loans or investments benefiting
low- and moderate-income geographies
or persons means loans or investments
where the proceeds are provided to,
invested in, used by or otherwise
directly benefit—

(1) Persons that reside in low- or
moderate-income geographies or have
low or moderate incomes;

(2) Businesses located in low- or
moderate-income geographies or
employing mostly persons residing in
su aphies;

(3) Non-profit organizations located in
low- or moderate-income geographies or
providing services mainly to persons
residing in such geographies; or

(4) Construction or renovation of
facilities located in low- or moderate-
income geographies or providing
services mainly to persons residing in
such geographies.

(i) ﬁ)w- agd moderate-income
geographies means geographies where
the median family income is less than
80% of the median family income for
the Metropolitan Statistical Area (MSA)
or {in the case of geographies outside a
MSA) less than 80% ofdhe non-
metropolitan state-wide median family
income for the state in which the
geography is located.

(1) Low-income geographies means
geographies where the median family
income is less than 50% of the median
family income for the MSA or (in the
case of geographies outside a MSA) less
than 50% of the non-metropolitan state-
wide median family income for the state
in which the geography is located.

(2) Moderate-income geographies
means geographies where the median
family income is at least 50% and less
than 80% of the median family income
for the MSA or (in the case of
geographies outside a MSA) at least
50% and less than 80% of the non-
metropolitan state wide median family

income for the state in which the

phy is located.

(i; Reportable loans means home
mortgage loans, consumer loans, and
loans to small businesses and small
farms.

(k) Retail banks means insured State
nonmember banks that are in the
business of extending credit to the
public and that make a significant
amount of reportable loans.

(1) Small banks means—

(1) Independent insured State
nonmember banks with total assets of
less than $250 million; or

(2) Insured State nonmember banks
with total assets of less than $250
million that are subsidiaries of a holding
company with total banking and thrift
assets of less than $250 million.

(m) Small businesses means private
for-profit organizations that had for the
calendar or fiscal year preceding the
making of the loan—

(1) Average annual receipts of
less than $10 million for a concern
providing services; or

(2) Up to 500 employees for a
manufacturing concern.

(n) Small farms means private
organizations engaged in farming
operations with average annual gross
receipts of less than $500,000 for the
calendar or fiscal year preceding the
making of the loan.

(o) Wholesale and limited-purpose
banks means insured State nonmember
banks that are in the business of
extending credit to the public but make
no significant amount of reportable
loans.

§345.6 Assessment standards—summary.
(a) Except for banks assessed under
the special standards of § 345.11, the
FDIC assesses a bank’s CRA
performance as described in this
section. The FDIC reviews, among other
things, the bank’s CRA public file and
any signed, written comments about the
bank’s CRA performance submitted to
the bank or tha FDIC: In assessing a
bank’s CRA performance, the FDIC
considers whether the bank is helping to
meot the credit needs of its entire
community. In examinations, however,
the FDIC pays particular attention to the
bank’s record of helping to meet the
credit needs in low- and moderate-
income geographies. That record is
primarily evaluated using three
measures: the Lending Test (described
in § 345.7), the Investment Test
(described in § 345.8) and the Service
Test (described in § 345.9). Based on
these separate assessments, the FDIC
assigns the bank one of four overall
composite ratings as described in
§345.10. :rhe four composite ratings are
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Outstanding, Satisfactory, Needs to
Improve, and Substantial
Noncompliance.

(b) The composite ratings reflect the
extent of compliance or noncompliance
with the community reinvestment
obligations described in § 345.2. A bank
that receives a composite rating of
Substantial Noncompliance shall be
subject to enforcement actions pursuant
to 12 U.S.C. 1818,

(c) This part and the CRA do not
require any bank to make loans or
investments that are expected to result
in losses or are otherwise inconsistent
with safe and sound operations.
However, banks are permitted and
encouraged to develop and apply
flexible underwriting standards (that are
consistent with safe and sound
operations) for loans that benefit low-
and moderate-income geographies or
individuals.

§345.7 Lending test.

(a) Summary. The Lending Test
evaluates primarily whether a retail
bank is making loans in low- and
moderate-income geographies as well as
to wealthier geographies. The test
examines direct lending by the bank
itself and, if the bank elects, indirect
lending to the extent permitted by this
part.

(b) Standards. The FDIC rates a bank’s
lending performance in a service area
under the following rebuttable
presumptions.

(1) Outstanding. Subject to rebuttal,
the FDIC presumes a bank is lending in
an outstanding fashion if—

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area
significantly exceeds its market share of
reportable loans in the remainder of its
service area; and

(ii) Either:

(A) It has made a significant amount
of reportable loans in the vast majority
of the low- and moderate-income
geographies in its service area; or

(B) Its reportable loans to low- and
moderate-income geographies in its
service area represent a substantial
percentage of its reportable loans in its
service area (provided that the bank
does not unreasonably exclude low- and
moderate-income geographies from its
lending).

(2) High satisfactory. Subject to
rebuttal, the FDIC presumes an
institution is lending in a high
satisfactory fashion if—

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is

at least roughly comparable to its market

share of reportable loans in the
remainder of its service area; and

(ii) Either:

(A) It has made a significant amount
of reportable loans in most of the low-
and moderate-income geographies in its
service area; or

(B) Its reportable loans to low- and
moderate-income geographies in its
service area represent a very significant
percentage of its reportable loans in its
service area (provided that the bank
does not unreasonably exclude low- and
moderate-income geographies from its
lending).

(3) Low satisfactory. Subject to
rebuttal, the FDIC presumes a bank is
lending in a low satisfactory fashion if—

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is
at least roughly comparable to its market
share of reportable loans in the
remainder of its service area; and

(ii) Either:

(A) It has made a significant amount
of reportable loans in many of the low-
and moderate-income geographies in its
service area; or

(B) Its reportable loans to low- and
moderate-income geographies in its
service area represent a significant
percentage of its reportable loans in its
service area (provided that the bank
does not unreasonably exclude low- and
moderate-income geographies from its
lending).

(4) Needs to improve.—Subject to
rebuttal, the FDIC presumes a bank
needs to improve its record under the
Lending Test if—

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is
less than, and not roughly comparable
to, its market share of reportable loans
in the remainder of its service area; or

(ii) It has made reportable loans in
only a few of the low- and moderate-
income geographies in its service area,
and reportable loans to low- and
moderate-income geographies in its
service area represent an insignificant
percentage of its reportable loans in its
service area.

(5) Substantial noncompliance.
Subject to rebuttal, the FDIC presumes
a bank is in substantial noncompliance
with the Lending Test if—

(i) The bank’s market share of
reportable loans in low- and moderate-
income geographies in its service area is
significantly less than its market share
of reportable loans in the remainder of
its service area; and

(ii) It has made very few, if any,
reportable loans in the low- and
moderate-income geographies in its
service area.

(c) Method of computation—(1)
General. For pu of the Lending
Test, the FDIC, rather than the bank, is
responsible for making the
computations. The FDIC bases such
computations upon the bank’s reported
loan data required under §345.13 and
the aggregate reported loan data
supplied by the Federal financial
supervisory agencies. In making lending
test computations, the FDIC measures
market share, amount of loans, and
percentage using both volume of loans
and number of loans.

(2) Market share. The FDIC computes
market share for volume and number of
loans for each type of reportable loans:
home mortgage loans, consumer loans,
and small business and farm loans. The
FDIC awards an overall market share
performance rating after weighing each
lending category based on such factors
as the needs of the community being
served, the bank’s capabilities and
business plans, and the degree to which
the bank’s performance with respect to
one of the loan categories, in fact,
balances or compensates for its
performance under another category.

(d) Adjustments. (1) The FDIC may
increase a bank’s lending rating if the
bank participates in a program for giving
further reviews to loan applications that
would otherwise be denied. More credit
will be given for such a program if it is
done in conjunction mtﬂ a community
organization in such a way that the
organization either participates in the
review or offers applications from low-
and moderate-income individuals that
the bank will consider for credit. The
FDIC may also increase the rating if the
bank has made a substantial amount of
loans requiring creative or innovative
underwriting (while maintaining a safe
and sound quality) or loans for which
there is particular need, such as loans
for multifamily housing construction
and rehabilitation, loans to start-ups,
very small businesses or community
development organizations or facilities
and loans to very low-income
individuals and areas. The FDIC will
also consider favorably in reaching a
rating loans made to third parties, such
as community development
organizations and intermediaries, that
make loans or facilitate lending in low-
and moderate-income geographies, even
if the loans by the bank are not
reportable under this part, are not made
to third parties in the bank’s service
area, or are made to third parties that
serve service areas other than the
bank’s.

(2) In exceptional cases, the FDIC may
reduce a rating achieved under this
section if it concludes that the
quantitative measures in this section fail
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to reflect the bank’s actual record of
lending to low- or moderate-income
individuals or geographies.

(e) Indirect lending. (1) If the bank
elects, the FDIC will attribute to a bank
its reported attributable indirect loans.

(2) In the usual case, the indirect
loans attributable to a bank equal the
bank’s percentage share (based on the
level of the bank's investment or
participation) of each loan made
through the entity in which the bank
has invested or participated.

(3) At the option of all investing or
participating institutions, an alternative
method of attributing loans among the
investing or participating institutions
may be established. In no case, however:

(i) May the indirect loans attributed to
any bank exceed its percentage share of
the total loans (measured in both
number and volume) made directly by
the lending entity in which the
institutions invested or participated;

(ii) May the investors or participants
claim, in the aggregate, indirect loans
{measured in both number and volume)
in excess of the loans actually made in
any geography by the lending entity in
which they invested or participated; or

(iii) May any bank be assigned a
disproportionate share of all loans
(measured in both number and volume)
made in low- and moderate-income
geographies by a lending entity in
which the institutions invested or
partici‘paled.

(4) If a bank elects, indirect loans
attributed to a bank under this
paragraph (e) may be included in
“reportable loans" for purposes of the
Lending Test if a bank reports them
under § 345.13.

(f) Application to wholesale and
limited-purpose banks. The Lending
Test of this section does not apply to
wholesale or limited-purpose banks. In
evaluating the record of wholesale and
limited-purpose banks in satisfying their
community reinvestment obligation, the
FDIC uses the Investment Test in § 345.8
instead of the standards of paragraph (b)
of this section. For purposes of
assigning a compaosite rating as
described in § 345.10, the FDIC
substitutes a wholesale or limited-
purpose bank'’s rating under the
Investment Test for a rating under the
Lending Test.

(g) Rebutting presumptions. A bank
can rebut a presumptive rating under
this section by clearly establishing to
the satisfaction of the FDIC that the
quantitative measures in this section do
not accurately present its lending
performance because, among other
reasons—

(1) The quantitative measures of this
section do not reflect the bank’s

significant amount of loans benefiting
low- and moderate-income geographies
or persons;

(2) Other quantitative measures of the
bank’s lending performance
demonstrate a higher level than that
reflected by the measures under this
section;

(3) Peculiarities in the demographics
of the bank’s service area exist that
significantly distort the quantitative
measures of this section;

(4) Economic or legal limitations
peculiar to the bank or its service area
or unusual general economic conditions
have affected its performance and ought
to be considered; or

(5) The bank's performance as
measured by the market share
component of the Lending Test does not
reflect its overall lending performance
because of the extraordinarily high level
of performance, in the aggregate, by
lenders in the bank’s service area.

§345.8 Investment test.

(a) Summary. The Investment Test
evaluates banks on the amount of their
investments benefiting low- and
moderate-income geographies or

ersons. :

(b) Standards. The FDIC rates a bank's
investment performance under the
following rebuttable presumptions:

(1) Outstanding. Subject to rebuttal,
the FDIC presumes a bank is providing
qualified investments in an outstanding
fashion if the bank has made such
investments in an amount that is
substantial as compared to its capital.

(2) High satisfactory. Subject to
rebuttal, the FDIC presumes a bank is
providing qualified investments in a
high satisfactory fashion if the bank has
made such investments in an amount
that is very significant as compared to
its capital.

(3) Low satisfactory. Subject to

" rebuttal, the FDIC presumes a bank is

providing qualified investments in a
low satisfactory fashion if the bank has
made such investments in an amount

- that is significant as compared to its

capital.

4) Needs to Improve. Subject to
rebuttal, the FDIC presumes a bank
needs to improve its record of providing
qualified investments if the bank has
made such investments in an amount
that is insignificant as compared to its
capital.

5) Substantial noncompliance.
Subject to rebuttal, the FDIC presumes
a bank is in substantial noncompliance
with the Investment Test if the bank has
devoted very little, if any, capital to
qualified investments.

(c) Qualified investments. Qualified
investments are lawful investments that

demonstrably benefit low- and
moderate-income geographies or
persons in the bank’s service area.
Qualified investments may include
investments:

(1) In support of affordable housing,
small business, consumer, and other
economic development initiatives;

(2) In community development banks,
community development corporations,
community development projects, smali
business investment corporations,
minority small business investment
corporations and minority- and women-
owned financial institutions and other
community development financial
intermediaries;

(3)'In consortia or other structures
serving low- and moderate-income
individuals and neighborhoods and
poor rural areas;

(4) In state and local government
agency housing bonds or state and local
government revenue bonds specifically
aimed at helping low- and moderate-
income communities and individuals.

(d) Capital. For purposes of the
Investment Test, the FDIC will evaluate
the amount of qualified investments
against the amount of the bank’s risk-
based capital.

(e) Benefit to service area. In order to
be eligible as a qualified investment
under paragraph (c) of this section, the
activity or entity supported by an
investment need not solely benefit the
bank’s service area. However, the
activity or entity supported by the
investment must significantly benefit
low-and moderate-income geographies
or persons in the bank's service area.

Exclusion of indirect loans.
Investments that a bank has elected to
report as indirect lending under the
Lending Test are not counted as
qualified investments under this Test.

(g) Grants. Grants that would
constitute qualified investments were
they in the form of investments will be
treated as qualified investments for
purposes of the Investment Test. A bank
may also donate, sell on favorable terms,
or make available on a rent-free basis
any branch which is located in a
predominately minority neighborhood
to a minority depository institution or
women's depository institution as
defined in 12 U.S.C. 2907.

(h) Application to wholesale and
limited purpose banks. For purposes of
determining qualified investments
under paragraph (c) of this section, the
service area of wholesale and limited
purpose banks is defined to include all
low- and moderate-income geographies
or persons within the United States and
its territories. Loans by wholesale and
limited purpose banks that would
constitute qualified investments were
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they in the form of investments will be
treated as qualified investments for the
pu

(

oses of the Investment Test.

i) Adjustments to investment test.
The FDIC may adjust a bank’s rating
under the Investment Test. Adjustments
may increase or, in exceptional cases,
decrease the rating. In making these
adjustments the FDIC considers
whether:

(1) The bank’s qualified investments
are particularly innovative or meet a
special need, or if the bank’s activities
in connection with its qualified
investments have been particularly
complex, innovative or intensive for a
bank of its size, or involve innovative
partnerships with community
organizations (examples include helping
to establish an entity to conduct
community development activities or
providing significant service or
assistance in support of a qualified
investment}); or

(2) The bank has made a large amount
of investments that would be qualified
investments but for the fact that they fail
to benefit the bank’s service area as
required by paragraph (e) of this section,
provided the bank has not neglected
investments that benefit its service area.

§345.9 Service test.

(a) Summary. The Service Test
evaluates the accessibility of a retail
bank’s branches and the extent to which
any bank provides other services that
enhance credit availability. The Service
Test does not require a bank to expand
the size of its branching network or to
operate facilities at a loss. Appropriate
consideration is given to the limitations
faced by banks with a small number of
branches. The FDIC evaluates retail
banks with multiple branches under the
Service Test primarily on the extent to
which they effer branches. The FDIC
evaluates wholesale and limited-
purpose banks on the extent to which
they provide other services that enhance
credit availability.

(b) Standards for retail banks. The
FDIC rates a retail bank’s service
performance in-a service area under the
following rebuttable presumptions.

(1) Outstanding. Subject to rebuttal,
the FDIC presumes a bank is providing
service in an outstanding fashion if a
substantial percentage of the bank’s
branches are located in or readily
accessible to low- and moderate-income
geographies in its service area.

(2] High satisfactory. Subject to
rebuttal, the FDIC presumes a bank is
providing service in a high satisfactory
fashion if a very significant percentage
of the bank’s branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(3) Low satisfactory. Subject to
rebuttal, the FDIC presumes a bank is
providing service in a low satisfactory
fashion if a significant percentage of the
bank’s branches are located in or readily
accessible to low- and moderate-income
geographies in its service area.

(4) Needs to improve. Subject to
rebuttal, the FDIC presumes a bank
needs to improve its record of providing
service if an insignificant percentage of
the bank’s branches are located in or
readily accessible to low- and moderate-
income %eographies in its service area.

(5) Substantial noncompliance.
Subject to rebuttal, the FDIC presumes
a bank is in substantial noncompliance
with the Service Test if very few, if any,
of the bank’s branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(c) Adjustments for retail banks. If
necessary, the FDIC adjusts a retail
bank’s rating to reflect more accurately
the service provided to low- and
moderate-income geographies and
individuals.

(1) Adjustment to reflect more
accurately branch service. The FDIC
may adjust a bank’s record upward or
downward to reflect more accurately its
branch service to low- or moderate-
income geographies or individuals.
Downward adjustments will occur only
in exceptional cases. In determining the
appropriateness and degree of any
adjustment, the FDIC may consider the
bank’s record of opening and closing
branches. The FDIC may also consider
whether branches in or readily
accessible to low- and mederate-income
geographies actually serve low- and
moderate-income individuals and
whether branches not located in or
readily accessible to such geographies
are nonetheless serving low- and
moderate-income individuals. The FDIC
may also take into account significant
differences in the quantity, quality or
types of services offered to low- or
moderate-income individuals or
geographies and similar considerations.

(2) Adjustment to reflect other
services that promote credit availability.
The FDIC may adjust a bank’s rating
upward to reflect a strong record of
offering or supporting services that
promote credit availability for low- and
moderate-income geographies or
individuals. These services include
credit counseling, low-cost check
cashing, “lifeline” checking accounts,
financial planning, home ewnership
counseling, loan packaging assisting
small and minority businesses,
partnerships with community-based
organizations to promote credit-related
services, extensive provision of RSFs or
other non-branch delivery systems that

are particularly accessible and
convenient to low- and moderate-
income geographies or individuals, and
similar programs.

(d) Application to wholesale and
limited-purpose banks. The FDIC rates a
wholesale or limited-purpose bank’s
service performance under the following
rebuttable presumptions:

(1) Outstanding. Subject to rebuttal,
the FDIC presumes a bank is providing
service in an outstanding fashion if it is
providing a substantial amount of the
services described in paragraph (c)(2) of
this section or providing substantial
support for organizations that furnish
such services.

(2) High satisfactory. Subject to
rebuttal, the FDIC presumes a bank is
providing service in a high satisfactory
fashion ifit is providing a very
significant amount of the services
described in paragraph (€)(2) of this
section or providing very significant
support for organizations that furnish
such services.

(3) Low satisfactory. Subject to
rebuttal, the FDIC presumes a bank is
providing service in a low satisfactory
fashion if it is providing a significant
amount of the services described in
paragraph (c)(2) of this section or
providing significant support for
organizations that furnish such services.

(4) Needs to improve. Subject to
rebuttal, the FDIC presumes a bank
needs to improve its record of providing
service if it s providing an insignificant
amount of the services described in
paragraph (c)(2) of this section or
providing insignificant support for
organizations that furnish such services.

(5) Substantial noncompliance.
Subject to rebuttal, the FDIC presumes
a bank is in substantial noncompliance
with the Service Test if it provides very
few, if any, services described in
paragraph (c)(2} of this section or very
little, if any, support for organizations
that furnish such services.

(e) Rebutting presumptions. A Bank
can rebut a presumptive rating under
this section by clearly establishing to
the satisfaction of the FDIC that the
quantitative measures in this section do
not accurately represent its service
performance because, among other
reasons—

(1) The quantitative measures of this
section do not reflect the bank’s
significant degree of services that
promote credit availability to low- and
moderate-income geographies or
persons;

(2) Peculiarities in the demographics.
of the bank’s service area exist that
significantly distort the quantitative
measures of this section; or




67498

Federal Register / Vol. 58, No. 243 / Tuesday, December 21, 1993 / Proposed Rules

(3) Limitations imposed by the bank’s
financial condition, economic or legal
limitations on branch operation or
location, or similar circumstances have
affected its performance and ought to be
considered.

§345.10 Compaosite ratings.

(a) Composite rating standards. FDIC
assigns composite ratings as follows:

(1) Base rating. For retail banks, the
bank’s rating under the Lending Test
forms the basis for its composite rating.
For wholesale or limited-purpose banks,
the bank's rating under the Investment
Test serves as the basis for the
composite rating. The base rating under
this paragraph is adjusted as described
in paragraphs (a)(2) and (a}(3) of this
section.

(2) Effect of investment rating. For
retail banks, the base rating is increased
by two levels if the bank has an
outstanding rating in the Investment
Test or by one level if the bank has a
high satisfactory rating in the
Investment Test.

(3) Effect of service rating. The base
rating is increased by one level if the
bank has an outstanding rating in the
Service Test and is decreased by one
level if the bank has a rating of
substantial non-compliance in the
Service Test.

(4) Final composite rating. Subject to
paragraph (b) of this section, the FDIC
converts the rating resulting from
paragraphs (a)(1) through (a)(3) of this
section into a final composite rating as
described in this paragraph. High
satisfactory and low satisfactory ratings
are both scored as satisfactory in the
final composite rating. A bank that
would otherwise receive a composite
rating of needs to improve will receive
a final composite rating of substantial
noncompliance if the bank received no
better than a needs to improve rating on
both of its last two examinations.

(b) Effect of discrimination. Evidence
that a bank has engaged in illegal
discrimination may affect the bank's
CRA rating. Notwithstanding paragraph
(a) of this section and subject to rebuttal,
the FDIC assigns a bank a final
composite rating lower than satisfactory
if the bank has—

(1) Engaged in a pattern or practice of
illegal discrimination that it has not
corrected fully; or

(2) Committed an isolated act of
illegal discrimination of which it has
knowledge and that it has not corrected
fully or is not in the process of
correcting fully.

(c) Multiple service areas. Where a
bank operates in more than one service
area, the FDIC conducts Lending,
Investment and Service tests in a sample

of all of the service areas in which a
bank operates. The FDIC assigns
separate composite CRA ratings to the
bank's performance in each of the
service areas studied. A list of the
service areas in which the bank’s CRA
performance was examined, along with
the rating assigned to the bank’s CRA
record in each of the service areas, shall
be included in the bank’s public
performance evaluation. The overall
rating for the bank reflects the
performance of the bank in the service
areas studied.

§345.11 Alternative assessment methods.

(a) Small bank assessment standards.
A small bank (as defined in § 345.5(1))
may choose to have the FDIC assess its
CRA performance under this section
rather than the general standards
described in §§ 345.6 through 345.10.

(1) The FDIC presumes a small bank's
overall CRA performance is satisfactory
if the bank:

(i) Has a reasonable loan-to-deposit
ratio (a ratio of 60 percent, adjusted for
seasonal variation, is presumed to be
reasonable) given its size, its financial
condition, and the credit needs in its
service area;

(ii) Makes the majority of its loans in
its service area;

(iii) Has a good loan mix (i.e., makes,
to the extent permitted by law and
regulation, a variety of loans to
customers across economic levels);

(iv) Has no legitimate, bona-fide
complaints from community members;
(v) Has not engaged in a pattern or
practice of illegal discrimination that it
has not corrected fully; and has not

committed isolated acts of illegal
discrimination, of which it has
knowledge, that it has not corrected
fully or is not in the process of
correcting fully; and

(vi) In the case of a bank already
subject to reporting home mortgage
lending data under HMDA, has a
reasonable geographic distribution of
such loans.

(2) A small bank that meets each of
the standards for a satisfactory rating
under this paragraph and exceeds some
or all of those standards may warrant
consideration for an-overall rating of
outstanding. In assessing whether a
small bank’s CRA record is outstanding,
the FDIC will consider the extent to
which the bank’s loan-to-deposit ratio,
its lending to its service area, and its
loan mix exceed the standards for a
satisfactory rating. In addition, at the
option of the bank, the FDIC will
evaluate:

(i) Its record of making qualified
iméestmenls (as described in § 345.8(c));
an

(ii) Its record of providing branches,
RSFs, and other services that enhance
credit availability or in other ways meel
the convenience and needs of low- and
moderate-income persons in its service
area.

(3) A small bank that fails to meet or
exceed all of the standards for a
satisfactory rating under this paragraph
is not presumed to be performing in a
less than satisfactory manner. Rather,
for those banks, the FDIC conducts a
more extensive examination of the
bank’s loan-to-deposit record, its record
of lending to its local community, and
its loan mix. The FDIC will also contact
members of the community, particularly
in response to complaints about the
bank, and review the findings of its
most recent fair lending examination. In
addition, at the option of the bank, the
FDIC will assess:

(i) Its record of making qualified
investments (as described in § 345.8(c));
and

(ii) Its record of providing branches,
RSFs, and other services that enhance
credit availability or in other ways serve
the convenience and needs of low- and
moderate-income persons in its service
area.

(4) Multiple service areas. If a small
bank operates in more than one service
area, the FDIC evaluates the bank's
performance in all of those service
areas.

(b) Strategic plan assessment. (1) As
an alternative to being rated after the
fact under the lending, service and
investment tests or the small bank
assessment method, a bank may submit
to the FDIC for approval a strategic plan
detailing how the bank proposes to meet
its CRA obligation.

(i) The plan must be submitted at least
three months prior to the proposed
effective date of the plan so that the
FDIC has sufficient time to review the
plan and to determine whether to
approve it.

(i)i) A bank submitting a proposed
plan for approval must publish notice in
a newspaper of general circulation in
each of its service areas stating that a
plan has been submitted to the FDIC for
review, that copies of the plan are
available for review at offices of the
bank, and that comments on the
proposed plan may be sent to the FDIC
in accord with § 303.6 of this chapter.

(iii) The FDIC assesses every plan
under the standards of this part and will
not approve a plan unless it provides
measurable goals against which
subsequent performance can be
evaluated and the proposed
performance is at least overall
satisfactory under the standards of this
part.
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(iv) No plan may have a term that
exceeds two years. Further, during the
term of a plan, the bank may petition
the FDIC to approve an amendment to
the plan on grounds that a material
change in circumstances has made the
plan no longer appropriate.

(2) The FDIC will assess the
performance of a bank operating under
an approved plan to determine if the
bank has met or exceeded the plan
goals. However, if the bank fails to meet
or exceed the preponderance of the
measurable goals set forth in the plan,
its performance will be evaluated under
the lending, service and investment
tests or the small bank assessment:
method, as applicable.

§345.12 Service area—delineation.

(a) The effective lending territory of a
retail bank defines the bank’s service
area. The effective lending territory is
that area around each office or group of
offices where the preponderance of
direct reportable loans made through
the office or-offices are located.

(b) Subject to rebuttal, a bank’s service
area is presumed to be acceptable if the
area is broad enough to include low-
and moderate-income geo(fraphies and
does not arbitrarily exclude low-and
moderate-income geographies.

(c) A bank can show that its service
area is acceptable despite its failure to
satisfy the criteria of paragraph (b) of
this section by clearly demonstrating to
the satisfaction of the FDIC that the
criteria of paragraph (b) of this section
are inappropriate because, for example,
there are no low- or moderate-income
geographies within any reasonable
distance given the size and financial
condition of the bank.

(d) The FDIC can reject as
unacceptable a service area meeting the
criteria of paragraph (b) of this section
if the FDIC finds that the service area
does not accurately reflect the true
effective lending territory of the bank or
reflects past redlining or illegal
discrimination by the bank.

(e) A bank shall delineate more than
one service area when the geographies
it serves extend substantially across
state boundaries or extend substantially
across boundaries of a Metropolitan
Statistical Area.

() A bank whose business
predominantly consists of serving
persons who are active duty or retired
military personnel or their dependents
and who are located outside its local
community or communities may
delineaté a "‘military community” for
those customers as a service area.

(2) A wholesale or limited-purpose
bank need not delineate a service area.

(h) A bank shall compile and
maintain a list of all the geographies
within its service area or areas and a
map of each service area showing the
geographies contained therein.

§345.13 Loan data—collection, reporting,
and disclosure.

(a) Every bank, except small banks
electing the small bank assessment
method, shall collect and maintain the
following data on its government
insured and other reportable loans:
number of written applications, number
of application denials, number and
amount of approvals, number and
amount of loans purchased, and number
and amount of indirect loans the bank
elects to have evaluated using the
Janding test. All information is to be
provided by the geography where the
loan is located.

(1) A bank choosing to be rated under
the strategic plan assessment described
in § 345.11(b) is not relieved from its
obligation to report the data as required
by this section.

(2) The information required under
this section shall be collected:

(i) Beginning July 1, 1994, for the
remaining six months of 1994, A
summary of the bank’s data for the six
months shall be submitted to FDIC by
January 31, 1995.

(ii) Beginning January 1, 1995, on an
annual basis, a summary of the bank's
data collected under this section shall
be submitted to FDIC by January 31 of
the following year. The summary data
shall be submitted in the format
prescribed in appendix A of this part.

(3) Small business loan data shall be
collected, reported, and disclosed in the
summary format described in paragraph
(a) of this section for the following
categories: small businesses with
average annual gross receipts of less
than $250,000, those with average
annual gross receipts of $250,000 or
more and less than $1 million; those
with average annual gross receipts of $1
million or more and less than $10
million; and manufacturing businesses
with average annual gross receipts of
$10 million or more and less than 500
employees.

(4) Home mortgage loan data shall be
collected, reported, and disclosed in the
summary format described in paragraph
(a) of this section for the following
categories: 1—4 family home purchase,
1-4 family home improvement, 14
family refinancings, and multi-family
loans. (b) The FDIC will make summary
data collected pursuant to this section
available to the public and to the banks.
The data will be used by the FDIC to
apply the Lending Test under § 345.7.

(c) For purposes of this section, a loan
is located in a geography as follows:

(1) Consumer loans are located in the
geography where the borrower resides.

(2) Loans secured by real estate are
located in the geography where the
relevant real estate is located.

(3) Small business loans are located in
the geography where the headquarters
or principal office of the business is
located.

(4) Small farm loans are located in the
geography where the farm property is
located.

(d) A bank is not required to report
under this section indirect loans unless
the bank elects to have the indirect
loans attributed to it as described in
§ 345.7(e) for purposes of the Lending
Test. If a bank elects to report its
indirect loans, it shall report all
attributable indirect loans outside low-
or moderate-income geographies as well
as loans inside such geographies.

§345.14 Public file and disclosure.

(a) Banks shall maintain files that are
readily available for public inspection
containing the information required by
this section.

(b) Each bank shall include in its
public file the following information—

(1) All signed, written comments
received from the public for the current
year and past two calendar years that
specifically relate to the bank’s
performance in helping to meet the
credit needs of its community or
communities, and any response to the
comments by the bank;

(2) A copy of the public section of
bank's most recent CRA Performance
Evaluation prepared by the FDIC. The
bank shall place this copy in the public
file within 30 business days after its
receipt from the FDIC; and

(3) A list of the bank’s service areas
and the geographies within each service
area and a map of each service area
showing the geographies contained
therein.

{c) A bank that is not a small bank
shall include in its public file the
lending data the bank has reported to
the FDIC under § 345.13 for the current
and past two calendar years.

(df)A small bank shall include in its
public file the bank's Loan-to-Deposit
ratio computed at the end of the most
recent calendar year.

(e) A bank that has been approved to
be assessed under a strategic plan as
described in § 345.11{b) shall include in
its public file a copy of that plan.

(I) Each bank that received a less than
satisfactory rating during its most recent
examination shall include in its public
file a description of its current efforts to
improve its performance in helping to
meet community credit needs.
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{g) A bank shall maintain its public
file or required peortions of the file at the
following offices—

(1) Main offices shall have a copy of
the complete public file; and

(2) Branches shall have copies of all
materials in the public file relatingto
the service area in which the branch is
located.

(k) A bank shall provide copies of the
information in the public file to
members of the public upon request. A
bank may charge a reasonable fee not to
exceed the cost of reproduction and
mailing [if applicable).

§345.15 Public notice by banks.
A bank shall provide, in the public

lobby of its main office and each branch,

the public notice set forth in this
section. Bracketed material shall be
used only by banks having more than
one service area. The last two sentences
shall be included only if the bank is a
subsidiary of a holding company and
the last sentence only if the company is
not prevented by statute from acquiring
additional banks.

Community Reinvestment Act Notice

Under the Federal Community
Reinvestment Act {CRA), the FDIC
evaluates and enforces our compliance
with our obligation te help meet the
credit needs of this community
consistent with safe and sound
operations. The FDIC also takes our
CRA performance into account when

the FDIC decides on certain applications

submitted by us. Your involvement is
encouraged. You should know that:

You may look at and obtain in this office
information on our performance in this
community. This information includes e file
of all signed, written comments received by
us, any responses we have made to the
comments, evaluations by the FDIC of our
CRA perfarmance, and data on the loans we
have made in this community during the past
two years. (Current CRA information on our
performance in other communities served by
us is available at our main office, Jocated at

You may send signed, written comments
about our CRA performance in helping to
meet community credit needs to {title and
address of bank official) and to the FDIC
Regional Director (address). Your letter,
together with any response by us, may be
made public. |

You may ask the FDIC to lock at any
comments received by the Regional Director.
You also may requesi from the Regional
Director an announcement of our
applications covered by the CRA filed with
the FDIC. We are a subsidiary of (name of
holding company), & bank holding company.
You may request from the Federal Reserve
Bank of [city, address) an ennouncement of
applications covered by the CRA filed by
bank holding companies.

§345.16 Publication of planned
examination schedule.

The FDIC will publish at least 30 days
in advance of the beginning of each
calendar quarter & list of the banks that
are scheduled for CRA examinations in
that quarter. Any member of the public
may submit comments to the FDIC
regarding the CRA performance of any
bank whose name appears on the list.
§345.17 Effect of ratlings—corporate
applications.

(2) The FDIC takes into account a

bank’s record of performance in meeting

its community reinvestment obligation
in considering applications for approval
of—

(1) The establishment of a domestic
branch or other facility with the ability
to acce derosm;

(2) The relocation of a bank’s main
office, a branch office or other facility
with the ability to accept deposits;

(3) The merger, consolidation,
acquisition of assets, or assumption of
liabilities; and

(4) Depasit insurance for an operating
non-insured financial institution.

(b) A newly chartered State
nonmember bank shall submit a
description of its proposed CRA
performance when the asglicatjon for
deposit insurance is made. In
considering the application, the FDIC
takes into account the bank’s proposed
CRA ance.

(c) In considering the effect of CRA
performance on a corporate application,
the FDIC will take into account any
views expressed by State or Federal
financial supervisory agencies or other
interested parties, which are submitted
in accordance with the FDIC's
procedures set forth in §345.16 or part
303 of this chapter.

(d) In the FDIC's consideration of the
effect of a bank”s CRA record on a
corporate application, the CRA rating
assigned to a bank is an important, and
often controlling, factor. However, the
rating is not conclusive evidence of
performance. Absent other evidence on
performance, CRA ratings generally
affect corporate applications as follows:

(1) An “cutstanding™ rating generally
will result in a finding that the CRA
aspect of the application is gonsistent
with approval of the application and
will receive extra weight in the FDIC's
review of the application.

(2) A “‘satisfactory” rating generally
will result in & finding that the bank’s
CRA e is consistent with
approval of the application.

3) A “needs to improve" rating
generally will be an adverse factor in the
CRA aspec! of the application, and
absent demonstrated improvement in

the bank’s CRA performance or other
countervailing factors, generally will
result in denial or conditional approval
of the application.

{4) A “substantial noncompliance”
rating generally will be so adverse a
finding on the CRA aspect of the
application as to result in denial of the
application.

§345.18 Transition rufes.

(a) Data collection. The data
collection and reporting requirements of
§345.13 will go into effect July 1, 1894.
Data collected from july 1, 1994 to year
end must be reported to the FDIC no
later than January 31, 1995. Thereafter
banks will collect data on an annual
basis and the data shall be reported no
later than January 31 of the following
year.

{b) Assessment standards. Evaluation
under the new standards is mandatory
after July 1, 1995, except that, until
April 1, 1996, for good cause, an
institution may request the FDIC to
evaluate it under the standards in place
prior to [eflective date of final
regulation]. During the time period from
April 1, 1995 until July 1, 1995, a bank
may, at its option, choose to be
evaluated under the new standards or
under the standards in place prior to
[effective date of final regulation].

{c) Strategic plan. If a bank elects to
be evaluated under en approved
strategic plan during the transition
period, a bank may submit a strategic
plan anytime aiter {effective date of final
regulation].

- (d) Corporate applications. If the firs!
rating a bank receives under the new
standards (whether that rating is given
during the transition peried er after the
new standards become effective) is more
than one rating category below the last
rating the bank received prior to
[effective date of final regulation], the
FDIC will not disapprove any corporate
application or take any other
enforcement action against the bank
based on that lower rating if the FDIC
has determined that the drop in the
bank's rating occurred despite the
bank’s good faith efforts to perform at
least satisfactorily under the new
standards.

6. Appendix A to part 345 is added
as set forth in the common preamble.

Appendix A te Part 345—CRA Loan
Data Format

By Order of the Board of Directors, dated
at Washington, DC, this Sth day of December
1993.
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Federal Deposit Insurance Corporation.
Robert E. Feldman,
Deputy Executive Secretary.

OFFICE OF THRIFT SUPERVISION
12 CFR Chapter V

For the reasons outlined in the
preamble, the Office of Thrift
Supervision hereby proposes to amend
12 CFR chapter V as set forth below:

7. Part 563e is revised to read as
follows:

PART 563e—COMMUNITY
REINVESTMENT ACT

Sec.

563e.1
563e.2
563e.3
563e.4
563e.5
563e.6
563e.7

Authority.

Community reinvestment obligation.

Purposes.

Scope.

Definitions.

Assessment standards—summary.

Lending Test.

563e.8 Investment Test.

563e.9 Service Test.

563e.10 Composite ratings.

563e.11 Alternative assessment methods.

563e.12 Service area—delineation.

563e.13 Loan data—collection, reporting
and disclosure.

563e.,14 Public file and disclosure.

563e.15 Public notice by savings
associations.

563e.16 Publication of planned
examination schedule.

563e.17 Effect of ratings—corporate
applications.

563e.18 Transition rules.

Appendix A to Part 563e—CRA Loan
Data Format

Authority: 12 U.S.C. 1462a, 1463, 1464,
1467a, 1814, 1816, 1818, 1828(c), and 29801
through 2907,

§563e.1 Authority.

The provisions of this part are issued
under the Community Reinvestment Act
of 1977 (CRA), as amended (12 U.S.C.
2901 et seq.); section 5, as amended, and
sections 3, 4, and 10, as added, of the
Home Owners' Loan Act of 1933 (12
U.S.C. 1462a, 1463, 1464, and 1467a);
and sections 4, 6, 8 and 18(c), as
amended of the Federal Deposit
Insurance Act (12 U.S.C. 1814, 1816,
1818, 1828(c)).

§563e.2 Community reinvestment
obligation.

Savings associations have a
continuing and affirmative obligation to
help meet the credit needs of their
communities, including low- and
moderate-income areas, consistent with
safe and sound operations.

§563e.3 Purposes.

The purposes of this part are to
implement the community reinvestment
obligation of savings associations; to
explain how the Office of Thrift
Supervision (OTS) assesses the
performance of savings associations in
satisfying the community reinvestment
obligation; and to describe how that
performance is taken into account in
certain corporate applications.

§563e.4 Scope.

This part applies to all savings
associations as defined in §561.43 of
this subchapter.

§563e.5 Definitions,

For purposes of this part, the
following definitions apply:

(a) Automated Teller Machines
(ATMs) means immobile, automated,
unstaffed facilities at which deposits are
received, checks paid, or money lent.

(b) Branches means staffed facilities
(shared or unshared) with a fixed site at
which deposits are received or checks
paid or money lent, including mini-
branches in grocery stores or branches
operated in conjunction with any other
local businesses, churches, or other non-
profit organizations.

(c) Consumer loans means closed-end
loans extended to a natural person
primarily for personal, family, or
household purposes, but does not
include home mortgage loans as defined
in paragraph (e) of this section, credit
card loans, or motor vehicle loans.

(d) Geographies means census tracts
or block numbering areas.

(e) Home mortgage loans means
closed-end loans that are mortgage loans
as defined in section 303(1) of the Home
Mortgage Disclosure Act (12 U.S.C.
2802(1), hereinafter referred to as
HMDA) and implementing regulations.

() Illegal discrimination means
discrimination on a prohibited basis as
set forth in the Equal Credit
Opportunity Act, 15 U.S.C. 1691
through 1691f, the Fair Housing Act, 42
U.S.C. 3601 through 3619, and OTS
nondiscrimination regulations (12 CFR
part 528).

(g) Indirect loans means loans made
indirectly by a savings association
through participation in a lending
consortium in which lenders pool their
resources, by subsidiaries of the savings
association, by non-chartered affiliates
funded by the savings association, or by
lawful investments in‘or with
community development and affordable
housing lenders, women-owned or
minority-owned financial institutions,
low-income credit unions, and others
that lend to low- and moderate-income
geographies and individuals.

(h) Loans or investments benefitting
low- and mederate-income geographies
or persons means loans or investments
where the proceeds are provided to,
invested in, used by or otherwise
directly benefit—

(1) Persons that reside in low- or
moderate-income geographies or have
low or moderate incomes;

(2) Businesses located in low- or
moderate-income geographies or
employing mostly persons residing in
such geographies;

(3) Non-profit organizations located in
low- or moderate-income geographies or
providing services mainly to persons
residing in such geographies; or

(4) Construction or renovation of
facilities located in low- or moderate-
income geographies or providing
services mainly to persons residing in
such geographies.

(i) Low- and moderate-income
geographies means geographies where
the median family income is less than
80% of the median family income for
the Metropolitan Statistical Area (MSA)
or (in the case of geographies outside a
MSA) less than 80% of the non-
metropolitan state-wide median family
income for the state in which the
geography is located.

(1) Low-income geographies means
geographies where the median family
income is less than 50% of the median
family income for the Metropolitan
Statistical Area (MSA) or (in the case of
geographies outside a MSA) less than
50% of the non-metropolitan state-wide
median family income for the state in
which the geography is located.

(2) Moderate-income geographies
means geographies where the median
family income is at least 50% and less
than 80% of the median family income
for the Metropolitan Statistical Area
(MSA) or (in the case of geographies
outside a MSA) at least 50% and less
than 80% of the non-metropolitan state-
wide median family income for the state
in which the geography is located.

(j) Reportable loans means home
mortgage loans, consumer loans, and
loans to small businesses and small
farms.

(k) Small savings associations
means—

(1) Independent savings associations
with total assets of less than $250
million; or

(2) Savings associations with total
assets of less than $250 million that are
subsidiaries of a holding company with
total banking and thrift assets of less
than $250 million.

(1) Small businesses means private
for-profit organizations that had for the
calendar or fiscal year preceding the
making of the loan—
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(1) Average annual gross receipts of §563e.7 Lending test. reportable loans in the remainder of its
less than $10 million for a concem (a) Summary. The Lending Test service area; and
providing services; or evaluates primarily whether a savings (ii) Either: S0

(2) Up to 500 employees for a association is making loans in low- and (A) It has made a.slgmﬁcant amount
manufacturing concemn. moderate-income geographies as'well as  of reportable loans in many of the low-

(m) Small farms means to wealthier geographies. The test and .modarate-mcome geographies in its
organizations engaged in fgrmmg examines direct lending by the savings ~ Service area; or

operations with average annual gross
receipts of less than $500,000 for the
calendar or fiscal year preceding the
making of the loan.

§5630.6 Assessment standards—
summary.

(a) Except for savings associations
assessed under the special standards of
§ 563e.11, theO‘l'Samesascvings
association’s CRA
described in this section. ‘nre()TS
reviews, among other things, the savings
association’s CRA ic file and any
signed, written comments about the
savings association’s CRA performance
submitted to the savings association or
the OTS. In assessing a savings
association’s CRA performance, the OTS
considers whether the savings
association is helping to meet the credit
needs of its entire community. In
examinations, however, the OTS pays
particular attention to the savings
association’s record of helping to meet
the credit needs in low- and moderate-
income geographies. That record is
primarily evaluated using three
measures: the Lending Test (described
in § 563e.7), the Investment Test
(described in § 563e.8) and the Service
Test {described in § 563¢.9). Based on
these separate assessments, the OTS
assigns the savings association one of
four overall composite rati
{escribed in § 563e.10. The four
composite ratings are Outstanding,
Satisfactory, Needs to Improve, and
Substantial Noncompliance.

(b) The composite ratings reflect the
extent of compliance or noncompliance
with the community reinvestmeni
obligation described in § 563e.2. A
savings association that receives a
composite rating of Substantial
Noncempliance shall be subject to
enforcement actions pursuant to 12
U.S.C. 1818,

{c) This part and the CRA do not
require any savings association 1o make
loans or investments that are expected
to result in losses or are otherwise
inconsistent with safe and sound
operations. However, savings
associstions are permitted and
encouraged to develop and apply
flexible underwriting standards {that are
consistent with safe and sound
operations) for loans that benefit low-
and moderate-income geographies or
- individuals.

association itself and, if the savings
association e!ecls. indirect lending to
the extent itted by this part.

(b) Stan s. The rates a
savings association’s lending

rforman'c:b:; a service area under the

Howi table presumptions.

(1) O:‘t;stondmg Subpd to rebuttal,
the OTS presumes a savings association
is lending in an outstanding fashion if—

(i) The savings association’s market
share of reportable loans in low- and
moderate-income geographies in its
service area significantly exceeds its
market share of reportable loans in the
remainder of its service area; and

(ii) Either:

{A) it has made a significant amount
of reportable loans in the vast majority

of the low- and moderate-income
geographies in its service area; or

(B) its reportable loans to low- and
moderate-income geographies in its
service area represent a substantial
percentage of its re ‘m'(abh loans in its
service area {provided that the savings
association does not unreasonably
exclude low- and moderate-income

’ghnes from its lending)
(2; satrsfodory Snb)ec( to
rebuttal, lho OTS presumes a savings

association is lending in a high
satisfactory fashion if—

(i) The savings association’s market
share of reportable loans in low- and
moderate-income geographies in its
service area is at least roughly
comparable to its market share of
reportable loans in the remainder of its
service area; and

(ii) Either:

(A) 1t has made a significant amount -
of reportable loans in most of the low-
and moderate-income geographies in its
service area; or

(B) Its reportable loans to low- and
moderate-income geographies in its
service area represent a very significant
percentage of its reportable loans in its
service area {provided that the savings
association does not unreasonably
exclude low- and moderate-income

phies from its lending).
gaag) Low satisfactory. Subject to
rebuttal, the OTS presumes a savings
association is lending in a low
sat fashion if—

(mW association's :narlnel
share of reportable loans in low- and
moderate-income geographies in its
service area is at least y
comparable to its market

(B) its reportable loans to low- and
moderate-income geographies in its
service area represent a significant
percentage ofits m‘i)ortable loans in its
service area (provided that the savings

-association does not unreascnably

exclude low- and moderate-income

geowm from its lending).
(4 ds to improve. Subject to
rebuttal, the OTS presumes a savings

association needs to improve its record
under the Lending Test if—

(i) The savings association’s market
share of reportable loans in low- and
moderate-income geographies in its
service area is less than, and not roughly
comparable to, its market share of
reportable loans.in the remainder of its
service area; or

(ii) It has made reportable loans in
only a few of the low- and moderate-
income phies in its service area,
and reportable loans to low- and
moderate-income geographies in its
service area an insignificant
percentage of its reportable loans in its
service area,

(5) Substantial noncompliance.
Subject to rebuttal, the OTS presumes a
savings association is in substantial
noncompliance with the Lending Test
if—

(i) The savings association’s market
share of reportable loans in low- and
moderate-income geographies in its
service area is significantly less than its
market share of reportable loans in the
remainder of its service area; and

(i) it has made very few, if any,
reportable loans in the low-and
moderate-income geographies in its
service area.

{c) Method of computation—{1)
General. For purposes of the Lending
Test, the OTS, rather than the savings
association, is responsible for making
the computations. The OTS bases such
computations upen the savings
association’s reported loan data required
under §563e.13 and the aggregate
reported loan data supplied by the
Federal financial supervisery agencies.
In making lending test computations,
the OTS measures market share, amoun!
of loans, and percentage using both
volume of loans and number of loans.

(2) Market share. The OTS computes
market share for velume and number of
loans for each type of reportable loans:
Home mortgage loans, consumer loans,
and small business and farm loans. The
OTS awards an overall market share
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performance rating after weighing each
lending category hased on such factors
as the needs of the community being
served, the savings association's
capabilities and business plans, and the
degree to which the savings
association’s performance with respect
to one of the loan categories, in fact,
balances or com tes for its
ance another category.

(d} Adjustments. (1) The OTS may
increase a savings association’s lending
rating if the savings association
participates in a program for giving
further reviews to loan applications that
would otherwise be denied. More credit

will be given for such a ifitis
done in conjunction vmg a community
organization in such a way that the
organization either participates in the
review or offers applications from low-
and moderate-income individuals that
the savings association will consider for
credit. The OTS may also increase the
rating if the savings association has
made & substantial amount of loans
requiring creative or innovative
underwriting (while maintaining a safe
and sound quality) or loans for which
there is particular need, such as loans
for multifamily housing construction
and rehabilitation, loans to start-ups,
very small businesses or community
development organizations or facilities
and loans to very low-income
individuals and areas. The QTS will
also consider favorably in reaching a
rating loans made to third parties, such
as community development
organizations and intermediaries, that
make loans or facilitate lending in Iow-
and moderate-income geographies, even
if the loans by the savings association
are not reportable under this part, are
not made to third parties in the savings
association's service area, or are made to
third parties that serve service areas
other than the savings association’s.

(2) In exceptional cases, the OTS may
reduce a rating achieved under this
section if it concludes that the
quantitative measures in this section fail
to reflect the savings association’s actual
record of lending to low- er moderate-
income geographies.

(e) Indirect lending. (1) If the savings
association elects, the OTS will attribute
lo a savings association its reported
attributable indirect loans.

(2) In the usual case, the indirect
loans attributable to a savings
association equal the savings
association’s percentage share (based on
the level of the savings association’s
investment or participation) of each
loan made through the entity in which
the savings association has invested or
participated.

(3) At the option of all investing or
participating savings associations, an
alternative method of attributing loans
among the investing or participating
savings associations may be established.
In no case, however:

(i) May the indirect loans attributed to
any savings association exceed its
percentage share of the total loans
(measured in both number and volume)
made directly by the lending entity in
which the savings association invested
or participated;

(ii) May the investors or participants
claim, in the aggregate, indirect loans
(measured in bath number and valume)
in excess of the loans actually made in
any geography by the lending entity in
which they invested or participated; or

\iii) May any savings association be
assigned a disproportionate share of all
loans (measured in both number and
volume) made in low- and moderate-
income geographies by a lending entity
in which the savings association
invested or participated.

(4) If a savings association elects,
indirect loans attributed to a savings
association under this paragraph (e} may
be included in *reportable loans™ for
purpases of the Lending Test if a
savings association reports them under
§563e.13.

(f) Rebutting presumptions. A savings
association can rebut a presumptive
rating under this section by clearly
establishing to the satisfaction of the
OTS that the quantitative measures in
this section do not accurately present its
lending performance because, ameng
other reasons—

(1) The quantitative measures of this
section do not reflect the savings
association’s significant amount of loans
benefiting low- and moderate-income
geographies or persons;

(2) Other quantitative measures of the
savings association’s lending -
performance demonstrate a higher level
than that reflected by the measures
under this section;

(3) Peculiarities in the demographics
of the savings association's service area
exist that significantly distort the
quantitative measures of this section;

(4) Economic or legal limitations
peculiar to the savings association or its
service area or unusual
economic conditions have affected its

share companent of the Lending Test
does not reflect its overall lending
performanca because of the
extraordinarily high level of

performance, in the aggregate, by

lenders in the savings association’s
service area.

§563e.8 Investment test.

(a) Summary. The Investment Test
evaluates savings associations on the
amount of their investments benefiting
low- and moderate-income geographies

or

Ig) Standards. The OTS rates a
savings asseciation's investment
peb table presmnptxm resrges
rebut ions:

(1) Outstanding. Subject to rebuttal,
the OTS presumes a savings association
is providing qualified investments in an
outstanding fashion if the savings
association has made such investments
in an amount that is substantial as
com to its capital.

(2) High satisfactory. Subject to
rebuttal, the OTS presumes a savings
association is providing qualified
investments in a high satisfactory
fashion if the savings association has
made such investments in an amount
that is very significant as campared to
its capital.

{3) Low satisfactory. Subject to
rebuttal, the OTS presumies a savings
association is providing qualified
investments in a low satisfactory
fashion if the savings association has
made such investments in an amount
that is significant as compared to its
capital.

4) Needs to improve. Subject to
rebuttal, the QTS presumes a savings
association needs to improve its record
of providing qualified investments if the
savings association has made such
investments in an amount that is
insignificant as com to its capital.

(5) Substantial n4:n1¢:lunpumdpliam:ec‘_’P
Subject ta rebuttal, the OTS presumes a
savings association is in substantial
noncompliance with the Investment
Test if the savings association has
devoted very little, if any, capital to
qualified investments.

(c) Qualified investments. Qualified
investments are lawful investments that
demonstrably benefit low- and
moderate-income geographies or
persons in the savings association's
service area. Qualified investments may
include investments:

(1) In support of affordable housing,
small business, consumer, and other
economic development initiatives;

(2) In community development banks,
community development corporations,
community development projects, smell
minority small business investment
corporations and minority- and women-
owned financial institutions and other
community development financial
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(3) In consortia or other structures
serving low- and moderate-income
individuals and neighborhoods and
poor rural areas;

(4) In state and local government
agency housing bonds or state and local
government revenue bonds specifically
aimed at helping low- and moderate-
income communities and individuals.

(d) Capital. For purposes of the
Investment Test, the OTS will evaluate
the amount of qualified investments
against the amount of the savings
association'’s total risk-based capital.

(e) Benefit to service area. In order to
be eligible as a qualified investment
under paragraph (c) of this section, the
activity or entity supported by an
investment need not solely benefit the
savings association’s service area.
However, the activity or entity
supported by the investment must
significantly benefit low- and moderate-
income geographies or persons in the
savings association’s service area.

(f) Exclusion of indirect loans.
Investments that a savings association
has elected to report as indirect lending
under the Lending Test are not counted
as qualified investments under this Test.

(g) Grants. Grants that would
constitute qualified investments were
they in the form of investments will be
treated as qualified investments for
purposes of the Investment Test. A
savings association may also donate, sell
on favorable terms, or make available on
a rent-free basis any branch which is
located in a predominately minority
neighborhood to a minority depository
institution or women's depository
institution as defined in 12 U.S.C. 2907.

(h) Adjustments to Investment Test.
The OTS may adjust a savings
association’s rating under the
Investment Test, Adjustments may
increase or, in exceptional cases,
decrease the rating. In making these
adjustments the OTS considers whether:

(1) The savings association’s qualified
investments are particularly innovative
or meet a special need, or if the savings
association’s activities in connection
with its qualified investments have been
particularly complex, innovative or
intensive for a savings association of its
size, or involve innovative partnerships
with community organizations
(examples include helping to establish
an entity to conduct community
development activities or providing
significant service or assistance in
support of a qualified investment); or

Fzg The savings association has made
a large amount of investments that
would be qualified investments but for
the fact that they fail to benefit the
savings association’s service area as
required by paragraph (e) of this section,

provided the savings association has not
neglected investments that benefit its
service area.

§563e.9 Service test.

(a) Summary. The Service Test
evaluates the accessibility of a savings
association’s branches and the extent to
which any savings association provides
other services that enhance credit
availability, The Service Test does not
require a savings association to expand
the size of its branching network or to
operate facilities at a loss. Appropriate
consideration is given to the limitations
faced by savings associations with a
small number of branches. The OTS
evaluates savings associations with
multiple branches under the Service
Test primarily on the extent to which
theg' offer branches.

(b)

The OTS rates a savings associatien’s
service performance in a service area
under the following rebuttable
presumptions.

(1) Outstanding. Subject to rebuttal,
the OTS presumes a savings association
is providing service in an outstanding
fashion if a substantial percentage of the
savings association's branches are
located in or readily accessible to low-
and moderate-income geographies in its
service area.

(2) High satisfactory. Subject to
rebuttal, the OTS presumes a savings
association is providing service in a
high satisfactory fashion if a very
significant percentage of the savings
association’s branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(3) Low satisfactory. Subject to
rebuttal, the OTS presumes a savings
association is providing service in a low
satisfactory fashion if a significant
percentage of the savings association's
branches are located in or readily
accessible to low- and moderate-income
geographies in its service area.

(4) Needs to improve. Subject to
rebuttal, the OTS presumes a savings
association needs to improve its record
of providing service if an insignificant
percentage of the savings association's
branches are located in or readily
accessible to low- and moderate-income
geog)rz;phies in its service area.

(5) Substantial noncompliance.
Subject to rebuttal, the OTS presumes a
savings association is in substantial
noncompliance with the Service Test if
very few, if any, of the savings
association's branches are located in or
readily accessible to low- and moderate-
income geographies in its service area.

(c) Adjustments. If necessary, the OTS
adjusts a savings association's rating to
reflect more accurately the service

Standards for savings associations.

provided to low- and moderate-income
geographies and individuals.

({;) .fdjustment to reflect more
accurately branch service. The OTS may
adjust a savings association's record
upward or downward to reflect more
accurately its branch service to low- or
moderate-income geographies or
individuals. Downward adjustments
will occur only in exceptional cases. In
determining the appropriateness and
degree of any adjustment, the OTS may
consider the savings association’s record
of opening and closing branches. The
OTS may also consider whether
branches in or readily accessible to low,
and moderate-income geographies
actually serve low- and moderate-
income individuals and whether
branches not located in or readily
accessible to such geographies are
nonetheless serving low- and moderate-
income individuals. The OTS may also
take into account significant differences
in the quantity, quality or types of
services offered to low- or moderate-
income individuals or geographies and
similar considerations.

(2) Adjustment to reflect other
services that promote credit availability.
The OTS may adjust a savings
association’s rating upward to reflect a
strong record of offering or supporting
services that promote credit availability
for low- and moderate-income
geographies or individuals. These
services include credit counseling, low-
cost check cashing, “lifeline” checking
accounts, financial planning, home
ownership counseling, loan packaging
assisting small and minority businesses,
partnerships with community-based
organizations to promote credit-related
services, extensive provision of ATMs
or other non-branch delivery systems
that are particularly accessible and
convenient to low- and moderate-
income geographies or individuals, and
similar programs.

(d) Rebutting presumptions. A savings
association can rebut a presumptive
rating under this section by clearly
establishing to the satisfaction of the
OTS that the quantitative measures in
this section do not accurately represent
its service performance because, among
other reasons—

(1) The quantitative measures of this
section do not reflect the savings
association’s significant degree of
services that promote credit availability
to low- and moderate-income
geographies or persons;

(2) Peculiarities in the demographics
of the savings association’s service area
exist that significantly distort the
quantitative measures of this section; or

(3) Limitations imposed by the
savings assnciation’s financial
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condition, economic or legal limitations
on branch operation or locatien, or
similar circumstances have affected its
performance and ought to be
considered.

§563e.10 Compesite ratings.

(a] Composite rating standards. OTS
assigns composite ratings as follows:

(1) Base rating. For savings
associations, the savings assaciation’s
rating under the Lending Test forms the
basis for its compasite rating, The base
rating under this paragraph is adjusted
as described in paragraphs (a)(2) and
(a)(3) of this section.

(2) Effect of investment rating. For
savings associations, the base rating is
increased by two levels if the savings
association has an outstanding rating in
the Investment Test or by one level if
the savings association has a high
satisfactory rating in the Investment
Test.

(3) Effect of service rating. The base
rating is increased by one level if the
savings association has an outstanding
rating in the Service Test and is
decreased by one level if the savings
association has a rating of substantial
non-compliance in the Service Test.

(4) Final compeosite rating. Subject to
paragraph (b) of this section, the OTS
converts the rating resulting from
paragraphs. (a)(1) through (a}(3) of this
section into a final composite rating as
described in this paragraph (a)(4). High
satisfactory and low satisfactory ratings
are-both scored as satisfactory in the
final compaosite rating. A savings
association that would otherwise
receive a compesite rating of needs to
improve will receive a final composite
rating of substantial noncompliance if
the savings association received no
better than a needs to improve rating on
both of its last two examinations.

(b) Effect of discrimination. Evidence
that a savings association has engaged in
illegal lending discrimination may affect
the savings association's CRA rating.
Notwithstanding paragraph (a) of this
section and subject ta rebuttal, the OTS
assigns a savings association a final
compesite reting lower than satisfactory
if the savings association has—

(1) Engaged in a pattern or practice of
illegal discrimination that it has not
corrected folly; or

(2) Committed an isolated act of
illegal discrimination of which it has
knowledge and that it has not corrected
fully or is not in the process of
correcting fully.

{c) iple service areas. Where a
savings association operates in more
than one service area, the OTS conducts
Lending, Investment and Service tests in
a sample of all of the service areas in

which a savings association operates.
The OTS assigns separate composite
CRA ratings to the savings association’s
performance in each of the service areas
studied. A list of the service areas in
which the savings association’s CRA
performance was examined, along with
the rating assigned to the savings
association’s CRA record in each of the
service areas, shall be included in the
savings association’s public
performance evaluation. The everall
rating for the savings association reflects
the performance of the

association in the service areas studied.

Aliernative assessment

§563e.11
methods.

(a) Small savings association
assessment standards. A small savings
association (as defined in § 563e.5(k])
may choose to have the OTS assess its
CRA performance under this section
rather than the general standards
described in §§563e.6 through 563e.10.

(1) The OTS presumes a small savings
association's overall CRA performance
is satisfactory if the savings association:

(i) Has a reasonable loan-to-d i
ratio (a ratio of 60 percent, adjusted for
seasonal variation, is presumed to be
reasonable) given its size, its financial
condition, and the credit needs in its
service area;

(ii) Makes the majority of its loans in
its service area;

(tii) Has a good loan mix (i.e., makes,
to the extent permitted by law and
regulation, a variety of loans to
customers acrass economic levels);

(iv} Has no legitimate, bona-fide
complzaints from community members;
(v) Has not en in a pattern or
practice of ill discrimination that it
has not corrected fully; and has not

committed isolated acts of illegal
discrimination, of which it has
knowledge, that it has not corrected
fully or is not in the process of
correcting fully; and

fvi) In 5:9 case of a savings
association already subject to reporting
home mortgage lending data under
HMDA, 12 U.S.C. 2801 et seq., has a
reasonable geographic distribution of
such loans.

(2) A small savings association that
meets each of the standards for a
satisfactory rating under this paragraph
and exceeds some or all of those
standards may warrant consideration for
an overall rating of outstanding. In
assessing whether a small savings
association's CRA record is outstanding,
the OTS will consider the extent to
which the savings association’s loan-to-
deposit ratio, its lending to its service
area, and ifs loan mix exceed the
standards for a satisfactory rating. In

addition, at the option of the savings
association, the OTS will evaluate:

(i) Rts record of making qualified
investments (as described in
§ 563e.8(c)); and

(ii) Its record of providing branches,
ATMs, and other services that enhance
credit availability or in other ways meet
the convenience and needs of low- and
moderate-income persons in its service
area.

(3) A small savings asseciation that
fails to meet or exceed all of the
standards for a satisfactory rating under
this paragraph is not presumed to be
performing in a less than satisfactory
manner. Rather, for those savings
associations, the OTS conducts & more
extensive examination of the savings
association’s loan-to-depaosit record, its
record of lending to its lacal
community, and its loan mix. The QTS
will also contact members of the
community, particularly in response to
complaints about the savings
association, and review the findings of
its most recent fair lending examination.
In addition, at the option of the savings
association, the OTS will assess:

(i) Its record of making qualified
investments (as described in
§563e.8(c)); and

(ii) Its record of providing branches,
ATMs, and other services that enhance
credit availability or in other ways serve
the convenience and needs of low- and
moderate-income persons in its service
area.

(4) Multiple service areas. If a small
savings association operates in more
than one service area, the OTS evaluates
the savings association's performance in
all of those service areas.

(b) Strategic plan assessment. {1) As
an alternative to being rated after the
fact under the lending, service and
investment tests or the small savings
association assessment method, a
savings association may submit to the
OTS for approval a strategic plan
detailing how the savings asseciation
proposes to meet its CRA obligation.

(i) The plan must be submitted at least
3 months prior to the proposed effective
date of the plan so that the OFS has
sufficient time to review the plan and to
determine whether to approve it.

(ii) A savings association submitting a
proposed plan for approval must
publish notice in a newspaper of general
circulation in each of its service areas
stating that a plan has been submitted
to the OTS for review, that copies of the
plan are available for review at offices
of the savings association, and that
comments on the proposed plan may be
sent to the appropriate Regional
Director.
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(iii) The OTS assesses every plan
under the standards of this part and will
not approve a plan unless it provides
measurable goals against which
subsequent performance can be
evaluated, and the proposed
performance is at least overall
satisfactory under the standards of this
art.
A (iv) No plan may have a term that
exceeds two years. Further, during the
term of a plan, the savings association
may petition the OTS to approve an
amendment to the plan on grounds that
a material change in circumstances has
made the plan no longer appropriate.
(2) The OTS will assess the
performance of a savings association
operating under an approved plan to
" determine if the savings association has
met or exceeded the plan goals.
However, if the savings association fails
to meet or exceed the preponderance of
the measurable goals set forth in the
plan, its performance will be evaluated
under the lending, service and
investment tests or the small savings
association assessment method as
applicable.

§563e.12 Service area—delineation.

(a) The effective lending territory of a
savings association defines the savings
association's service area. The effective
lending territory is that area around
each office or group of offices where the
preponderance of direct reportable loans
made through the office or offices are
located.

(b) Subject to rebuttal, a savings
association's service area is presumed to
be acceptable if the area is broad enough
to include low- and moderate-income
geographies and does not arbitrarily
exclude low- and moderate-income
geographies.

(c) A savings association can show
that its service area is acceptable despite
its failure to satisfy the criteria of
paragraph (b) of this section by clearly
demonstrating to the satisfaction of the
OTS that the criteria of paragraph (b) of
this section are inappropriate because,
for example, there are no low- or
moderate-income geographies within
any reasonable distance given the size
and financial condition of the savings
association.

{d) The OTS can reject as
unacceptable a service area meeting the
criteria of paragraph (b) of this section
if the OTS finds that the service area
does not accurately reflect the true
effective lending territory of the savings
association or reflects past redlining or
illegal discrimination by the savings
association.

(e) A savings association shall
delineate more than one service area

substantially across state boundaries,

when the geographies it serves extend $10 million or more and less than 500

or employees.

extend substantially across boundaries (4) Home mortgage loan data shall be

of a Metropolitan Statistical Area.
(f) A savings association whose
business predominantly consists of

collected, reported, and disclosed in the
summary format described in this
paragraph (a) for the following

serving persons who are active duty or  categories: 1-4 family home purchase,

retired military personnel or their

1-4 family home improvement, 1-4

dependents and who are located outside family refinancings, and multi-family

its local community or communities

loans.

may delineate a “military community” (b) The OTS will make summary data

for those customers as a service area.

(g) A savings association shall
compile and maintain a list of all the
geographies within its service area or
areas and a map of each service area
showing the geographies contained
therein.

§5636.13 Loan data—collection, reporting,

and disclosure.

collected pursuant to this section
available to the public and to the
savings associations. The data will be
used by the OTS to apply the Lending
Test under § 563e.7.

(c) For purposes of this section, a loan
is located in a geography as follows:

(1) Consumer loans are located in the
geography where the borrower resides.

(2) Loans secured by real estate are

(a) Every savings association, except located in the geography where the
small savings associations electingthe  |olevant real estate is located.

small savings association assessment

(3) Small business loans are located in

method, shall collect and maintain the  (he geography where the headquarters

following data on its government
insured and other reportable loans:

or principal office of the business is
located.

number of written applications, number (4) Small farm loans are located in the

of application denials, number and
amount of approvals, number and

geography where the farm property is
located. (d) A savings association is not

amount of loans purchased, and number  required to report under this section
and amount of indirect loans the savings indirect loans unless the savings

association elects to have evaluated

association elects to have the indirect

using the lending test. All information .  ]oans attributed to it as described in

is to be provided by the geography
where the loan is located.

§ 563e.7(e) for purposes of the Lending
Test. If a savings association elects to

(1) A savings association choosingto  report its indirect loans, it shall report

be rated under the strategic plan

all attributable indirect loans outside

assessment described in §563e.11(b)is  Jow- or moderate-income geographies as
not relieved from its obligation to report  well as loans inside such geographies.

the data as required by this section.

(2) The information required under
this section shall be collected:

(i) Beginning July 1, 1994, for the
remaining six months of 1994, A
summary of the savings association's
data for the six months shall be

§563e.14 Public file and disclosure.

(a) Savings associations shall
maintain files that are readily available
for public inspection containing the
information required by this section.

(b) Each savings association shall

submitted to OTS by January 31, 1995. include in its public file the following
(ii) Beginning January 1, 1995, onan  information—

annual basis, a summary of the savings (1) All signed, written comments

association's data collected under this received from the public for the current

section shall be submitted to OTS by
January 31 of the following year. The

year and past two calendar years that
specifically relate to the savings

summary data shall be submitted in the  association’s performance in helping to
format prescribed in appendix A of this  meet the credit needs of its community

or communities, and any response to the

part.
(3) Small business loan data shallbe  comments by the savings association;
collected, reported, and disclosed in the (2) A copy of the public section of the

summary format described in this
paragraph (a) for the following
categories: small businesses with
average annual gross receipts of less
than $250,000, those with average
annual gross receipts of $250,000 or
more and less than $1 million; those

savings association's most recent CRA
Performance Evaluation prepared by the
OTS. The savings association shall place
this copy in the public file within 30
business days after its receipt from the
OTS; and

(3) A list of the savings association's

with average annual gross receipts of $1  service areas and the gecgraphies within

million or more and less than $10

each service area and a map of each

million; and manufacturing businesses  service area showing the geographies

with average annual gross receipts of

contained therein.
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(c) A savings association that is not a
small savings association shall include
in its public file the lending data the
savings association has reported to the
OTS under § 563e.13 for the current and
past two calendar years.

(d) A small savings association shall
include in its public file the savings
association’s Loan-to-Deposit ratio
computed at the end of the most recent
calendar year.

(e) A savings association that has been
approved to be assessed under a
strategic plan as described in
§563e.11(b) shall include in its public
file a copy of that plan.

(f) Each savings association that
received a less than satisfactory rating
during its most recent examination shall
include in its public file a description
of its current efforts to improve its
performance in helping to meet
community credit needs.

(g) A savings association shall
maintain its public file or required
portions of the file at the following
offices—

(1) Home offices shall have a copy of
the complete public file; and

(2) Branches shall have copies of all
materials in the public file relating to
the service area in which the branch is
located.

(h) A savings association shall
provide copies of the information in the
public file to members of the public
upon request. A savings association may
charge a reasonable fee not to exceed the
cost of reproduction and mailing (if
applicable).

§563e.15 Public notice by savings
assoclations.

A savings association shall provide, in
the public lobby of its home office and
each branch, the public notice set forth
in this section. Bracketed material shall
be used only by savings associations
having more than one service area. The
last two sentences shall be included
only if the savings association is a
subsidiary of a holding company and
the last sentence only if the company is
not prevented by statute from acquiring
additional savings associations.

Community Reinvestment Act Notice

Under the Federal Community
Reinvestment Act (CRA), the Office of Thrift
Supervision (OTS) evaluates and enforces
our compliance with our obligation to help
meet the credit needs of this community
consistent with safe and sound operations.
The OTS also takes our CRA performance
into account when deciding on certain
applications submitted by us. Your
involvement is encouraged. You should
know that:

You may look at and obtain in this office
information on our performance in this
community. This information includes a file

of all signed, written comments received by
us, any responses we have made to the
comments, evaluations by the OTS of our
CRA performance, and data on the loans we
have made in this community during the past
two years. (Current CRA information on our
performance in other communities served by
us is available at our home office, located at

You may send signed, written comments
about our CRA performance in helping to
meet community credit needs to (title and
address of savings association official) and to
the Regional Director (address). Your letter,
together with any response by us, may be
made public.

You may ask the Director of the OTS to
look at any comments received by the
Regional Director. You also may request from
the Regional Director an announcement of
our applications covered by the CRA filed
with the OTS. We are a subsidiary of (name
of holding company), a savings and loan
holding company.

§563e.16 Publication of planned
examination schedule.

The OTS will publish at least 30 days
in advance of the beginning of each
calendar quarter a list of the savings
associations that are scheduled for CRA
examinations in that quarter. Any
member of the public may submit
comments to the OTS regarding the CRA
performance of any savings association
whose name appears on the list.

§563e.17 Effect of ratings—corporate
applications.

(a) The OTS takes into account the
applicant’s record of performance in
considering applications for—

(1) Establishment of a domestic
branch or other facility with the ability
to accept deposits;

(2) Relocation of the home office or a
branch office;

(3) Merger or consolidation with or
the acquisition of assets or assumption
of liabilities of a federally-insured
depository institution; and

4) A Federal thrift charter.

(b) An applicant for a Federal thrift
charter (other than a federally-insured
depository institution) shall submit a
description of its proposed CRA
performance when the application is
made. In considering the application,
the OTS takes into account the savings
association’s proposed CRA
performance,

(c) In considering CRA performance
in a corporate application, the OTS will
take into account any views expressed
by State or other Federal financial
supervisory agencies or other interested
parties, which are submitted in
accordance with the applicable public
comment procedures or § 563e.16.

(d) In the OTS's consideration of the
savings association’s CRA record in a
corporate application, the CRA rating

assigned to a savings association is an
important, and often controlling, factor.
However, the rating is not conclusive
evidence of performance. Absent other
evidence on performance, CRA ratings
generally affect corporate applications
as follows:

(1) An “outstanding" rating generally
will result in a finding that the CRA
aspect of the application is consistent
with approval of the application and
will receive extra weight in reviewing
the ae{)lication.

(2) A “satisfactory” rating generally
will result in a finding that the CRA
aspect of the application is consistent
with approval of the application.

(3) X"needs to improve’ rating
generally will be an adverse factor in the
CRA aspect of the application, and,
absent demonstrated improvement in
the savings association's CRA
performance or other countervailing
factors, generally will result in denial or
conditional approval of the application.

(4) A “substantial noncompliance”
rating generally will be so adverse a
finding on the CRA aspect of the
application as to result in denial of the
application.

§563e.18 Transition rules,

(a) Data collection. The data
collection and reporting requirements of
§ 563e.13 will go into effect July 1, 1994.
Data collected from July 1, 1994 to year
end must be reported to the OTS no
later than January 31, 1995. Thereafter
savings associations will collect data on
an annual basis and the data shall be
reported no later than January 31 of the
following year.

{(b) Assessment standards. Evaluation
under the new standards is mandatory
after July 1, 1995, except that until April
1, 1996, for good cause, a savings
association may request the®TS to
evaluate it under the standards in place
prior to (effective date of final
regulation). During the time period from
April 1, 1995 until July 1, 1995, a
savings association may, at its option,
choose to be evaluated under the new
standards or under the standards in
place prior to (effective date of final
regulation).

c) Strategic plan. If a savings
association elects to be evaluated under
an approved strategic plan during the
transition period, a savings association
may submit a strategic plan anytime
after (effective date of final regulation).

(d) Corporate applications. If the first
rating a savings association receives
under the new standards (whether that
rating is given during the transition

riod or after the new standards

ome effective) is more than one
rating category below the last rating the
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savings association received prior to
(effective date of final regulation), the
OTS will not disapprove any corporate
application or take any other
enforcement action against the savings
association based on that lower rating if
the OTS has determined that the drop
in the savings association’s rating
occurred despite the savings

association’s good faith efforts to
perform at least satisfactorily under the
new standards.

8. Appendix A to part 563e is added
as set forth in the common preamble.

Appendix A to Part 563e—CRA Loan
Data Format

Dated: December 6, 1993.

By the Office of Thrift Supervision.
John F. Downey, :
Deputy Director for Regional Operations.
[FR Doc. 93—-30921 Filed 12-15-93; 4:22 pm]
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