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promulgated under HSWA authority.
States exercising the latter option
receive “interim authorization” for the
HSWA requirements under section
3006(g) of RCRA, 42 U.S.C. 6926(g), and
later apply for final authorization for the
HSWA requirements.

Revisions to State hazardous waste
programs-are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA'’s regulations in 40 CFR parts 260—
266, 268, and 124, and 270.

B. Georgia

Georgia initially received final
authorization for its base RCRA program
effective on August 21, 1984, and the
latest Immediate Final Rule for
authorizing revisions to its program was
published in 58 FR 11539, on February
26, 1993. Today Georgia is seeking
approval of its program revisions in
accordance with 40 CFR 271.21 (b)(3).

EPA has reviewed Georgia’s
application and has made an immediate
final decision that Georgia’s hazardous
waste program revisions satisfy all of
the requirements necessary to qualify
for final authorization. Consequently,
EPA intends to grant final authorization
for the additional program
modifications to Georgia. The public
may submit written comments on EPA’s
immediate final decision up until
December 18, 1993. Copies of Georgia's
application for these program revisions
are available for inspection and copying
at the locations indicated in the
ADDRESSES section of this notice.

Approval of Georgia’s program
revisions shall become effective January
18, 1994, unless an adverse comment
pertaining to the State’s revisions
discussed in this notice is received by
the end of the comment period.

If an adverse comment is received,
EPA will publish either (1) a withdrawal
of the immediate final decision, or (2) a

notice containing a response to
comments which either affirms that the
immediate final decision takes effect or
reverses the decision.

EPA shall administer any RCRA
hazardous waste permits, or portions of
permits that contain conditions based
upon the federal program provisions for
which the State is applying for
authorization and which were issued by
EPA prior to the effective date of this
authorization. EPA will suspend
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this authorization.

Georgia is today seeking authority to
administer the following federal
requirements promulgated between July
1, 1990 and June 30, 1991, for the
remaining rules in RCRA Cluster I
except for the February 21, 1991 (56 FR
7134) Burning of Hazardous Waste in
Boilers and Industrial Furnaces Rule
(Checklist 85).

Federal pro-

Provision FR reference

State authority
date

7/19/88

11/2/90
12/17/90
12/6/90
1/31/91

CL 47 Technical correction to special requirements for hazardous waste generated by
conditionally exempt small quantity generators.

CL 81 Petroleum refinery primary and secondary oil'water/solids separation sludge list-
ings (FO37 and FO38).

CL 82 Wood preserving listi

53 FR 27162

55 FR 46354
55 FR 51707
55 FR 50450
56 FR 3864

391-3-11-,07(1).
391-3-11-.07(1).

391-3-11-.02(1).
391-3-11.07(1)
391-3-11.08(1)
391-3-11.16.
391-3-11-07(1).

listings
CL 83 Land disposal restrictions for third-third scheduled wastes

CL 89 Revision to the petroleum refining primary and secondary oil/water/solids separa-
tion sludge listings (FO37 and FO38).

CL 90 Mining waste exclusion Il ....

CL 91 Wood preserving listings

56 FR 21955 5/13/91

56 FR 27300
56 FR 27332

6/13/91
6/13/91

391-3-11-.07.
391-3-11.07(1).

Georgia is not authorized to operate
the federal program on Indian Lands.
This authority remains with EPA unless
provided otherwise in a future statute or
regulation.

C. Decision

I conclude that Georgia's application
for these program revisions meets all of
the statutory and regulatory
requirements established by RCRA.
Accordingly, Georgia is granted final
authorization to operate its hazardous
waste program as revised.

Georgia now has responsibility for .
permitting treatment, storage, and
disposal facilities within its borders and
carrying out other aspects of the RCRA
program, subject to the limitations of its
program revision application and
previously approved authorities.
Georgia also has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under
section 3007 of RCRA and to take

enforcement actions under sections
3008, 3013, and 7003 of RCRA.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of Section 6 of Executive
Order 12866.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
604(b), I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Georgia's
program, thereby eliminating duplicate
requirements for handlers of hazardous
waste in the State. It does not impose
any new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

List of Subjects in 40 CFR Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials,
transportation, Hazardous waste, Indian
lands, Intergovernmental-relations, -
Penalties, Reporting and record-keeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: October 28, 1993.
Patrick M. Tobin,
Acting Regional Administrator.
[FR Doc. 93-28117 Filed 11-15-93; 8:45 am|
BILLING CODE 8350-50-9
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'GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 301-3 and 301-16
[FTR Amendment 32]

Federal Travel Regulation; Commercial
Carrier Accommodations; Conference
Planning; Actual Subsistence Expense
Reimbursement; Indirect Travel; New
Appointee Relocation Allowances;
“Last Move Home' Benefits; and
Certain Editorial Clarifications;
Correction

AGENCY: Federal Supply Service, GSA.
ACTION: Final rule; correction.

SUMMARY: This action corrects errors in
a document amending the Federal
Travel Regulation which was published
October 29, 1993 (58 FR 58234).

EFFECTIVE DATE: October 29, 1993.

FOR FURTHER INFORMATION CONTACT: Jane
E. Groat, Transportation Management
Division (FBX), Washington, DC 204086,
telephone 703-305-5745.

Accordingly, the following
corrections are made to FR Doc. 93—
26394 in the issue of October 29, 1993.

1. On page 58239, in the first column,
in § 301-3.3(d)(4)(iii)(C), in the third
line, the punctuation following
“packages” is corrected from a comma
to a period, and the phrase “and
premium-class other than first-class
airline accommodations are not
available.” is removed.

2. On page 58239, in the second
column, in § 301-3.3(d)(4)(ix), the last
sentence is corrected in the next to the
last line by removing the comma
following the word “site”.

3. On page 58242, in the second
column, in § 301-16.4(a)(1), in the
eleventh line, the sentence is corrected
by adding the word “‘generally” before
the words ‘‘should avoid”.

Dated: November 5, 1993.

Larry A. Tucker,

Chief, Regulatory Policy Branch.

[FR Doc. 93-28048 Filed 11-15-93; 8:45 am|
BILLING CODE 8820-24-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MM Docket No. 92-265; FCC 93-457]

Cable Act of 1992—Program
Distribution and Carriage Agreements

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Second Report and
Order adopts rules to implement section
12 of the Cable Television Consumer
Protection and Competition Act of 1992
(**1992 Cable Act"), which adds a new
section 616 to the Communications Act
of 1934 governing agreements between
cable operators—or other multichannel
video programming distributors—and
the programming services they
distribute. This action is taken in order
to comply with the 1992 Cable Act.
EFFECTIVE DATE: January 10, 1994. If
OMB approval is not granted by that
date, FCC will publish a document
concerning the effective date in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
James R. Coltharp, Mass Media Bureau,
(202) 632-6302 or Diane L. Hofbauer,
Office of Legislative Affairs, (202) 632—
6405.

SUPPLEMENTARY INFORMATION; Public
reporting burden for this collection of
information § 76.1302) is estimated to
average 20 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing the burden, to
the Federal Communications
Commission, Office of Managing
Director, AMD-PIRS, Records
Management Division, Washington, DC
20554, and to the Office of Management
and Budget, Paperwork Reduction
Project (3060-XXXX), Washington, DC
20503.

This is a synopsis of the
Commission’s Second Report and Order
in MM Docket No. 92-265, FCC 93457,
adopted September 23, 1993, and
released October 22, 1993. The complete
text of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 1919 M Street, NW.,
Washington, DC and also may be
purchased from the Commission's copy
contractor, International Transcription
Service (ITS), at (202) 857-3800, 2100 M
Street, NW., Suite 140, Washington, DC
20037. 3

Synopsis of Second Report and Order

1. This Second Report and Order
adopts rules to implement section 12 of
the Cable Television Consumer
Protection and Competition Act of 1992
(1992 Cable Act”), which adds a new
section 616 to the Communications Act
of 1934 governing agreements between
€able operators—or other multichannel

video programming distributors—and
the programming services they
distribute. Section 616 is intended to
prevent cable systems and other
multichannel video programming
distributors (‘“multichannel
distributors™) from taking undue
advantage of programming vendors
through various practices, including
coercing vendors to grant ownership
interests or exclusive distribution rights
to multichannel distributors in
exchange for carriage on their systems.
The implementing rules for program
carriage agreements that we adopt are
intended to prohibit those activities
specified by Congress in the statute
without unduly interfering with
legitimate negotiating practices between
multichannel video programming
distributors and programming vendors.
As a result, in this Second Report and
Order, we adopt general rules that are
consistent with the statute's specific
prohibitions regarding actions between
distributors and program vendors in
forming program carriage agreements,
and we will enforce these regulations
through a process that will focus on the
specific facts pertaining to each
negotiation.

Implementation of Carriage Agreement
Provisions :

2. Section 616(a)(1) of the 1992 Cable
Act provides that the Commission must
adopt rules to prevent a cable operator
or other multichannel distributor from
requiring a financial interest in a
program service as a condition for
carriage on the operator’s systems.
Given that the statute does not prohibit
multichannel distributors from holding
a financial interest in a programming
service, the Notice 58 FR 328 (January
5, 1993) stated that it may not always be
clear whether a cable operator has
“required” the programming vendor to
provide financial interest as a condition
of carrying a particular programming
service. Therefore, we sought comment
on the factors we should use to
determine whether such a requirement
for carriage has occurred.

3. Second, section 616(a)(2) directs
the Commission to adopt rules that
prohibit a cable operator or other
multichannel distributor from coercing
a video programming vendor to provide,
and from retaliating against such a
vendor for failing to provide, exclusive
rights against other multichannel video
programming distributors as a condition
of carriage. In this regard, we sought
comment on (1) the types of activities
that should constitute indicia of
coercion; (2) how we might distinguish
between “coercion” and ‘“‘negotiation”’;
and (3) whether our implementing rules
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for section 616 might preclude as
“coercion' certain mutually acceptable
arrangements that would otherwise
comply with section 628. Further, the
statute clearly states that exclusive
arrangements may exist other than as a
condition of carriage. Therefore, we also
sought comment on our interpretation
that section 616 does not prohibit
exclusive arrangements, but that section
616 must be read together with section
628(c), which precludes certain
exclusive arrangements and establishes
standards for determining whether other
exclusive contracts are in the public
interest.

4. Third, section 616(a)(3) provides
that the new rules must prevent a
multichannel distributor from engaging
in conduct that unreasonably restrains
the ability of an unaffiliated video
programming vendor to compete fairly,
by discriminating in video programming
distribution on the basis of affiliation or
nonalffiliation of vendors in the
selection, terms or conditions for
carriage of video programming, In the
Notice, we sought comment on the
specific conduct that we should
consider a violation of this section. We
also proposed that an “unaffiliated
video programming vendor” would be a
video programming vendor or service in
which the multichannel distributor does
not have an attributable interest, which
could be defined by the broadcast
attribution criteria of § 73.3555 of the
Commission's Rules. In addition, we
observed that section 616(a)(3) prohibits
multichannel distributors from
“discriminating in video programming
distribution on the basis of affiliation or
nonaffiliation of vendors.” We stated
our belief that a practice of
discriminating in the context of carriage
agreements involves different activities
than those discussed with respect to
section 628 regarding programming
access, and we sought comment on how
we should define “‘discrimination” in
the context of section 616.1

5. Specific prohibitions of section
616. In implementing the provisions of
section 616, we believe that our
regulations must strike a balance that
prescribes behavior prohibited by the

! We note that with respect to these carriage
agreement rules, the House Report indicates that
“the term ‘discrimination’ is to be distinguished
from how that term is used in connection with
actions by common carriers subject to title Il of the
Communications Act.” The House Report further
provides that the Commission is to define
discrimination with respect to the extensive body
of law addressing discrimination in normal
business practices. House Report at 110. We sought
comment on the appropriate interpretation of this
language, particularly with respect to developing
standards for identifying “discrimination” governed
by sections 616 and 628.

specific language of the statute, but
preserves the ability of affected parties
to engage in legitimate, aggressive
negotiations. Because the statute does
not prohibit distributors from acquiring
exclusivity rights or financial interests
from programming vendors, we believe
that resolution of section 616
complaints will necessarily require
case-by-case evaluation of the specific
behavior involved, and the manner in
which those rights were obtained, in
order to determine whether a violation
has, in fact, occurred. Accordingly, we
adopt general rules that are consistent
with the statute’s specific prohibitions
regarding actions between distributors
and program vendors in forming
program carriage agreements. With
respect to the prohibitions set forth in
section 616(a) (1)—(3), we will define
terms such as “‘coercion” and
“discrimination’” progressively through
the case law developed by resolving
section 616 complaints, because the
practices at issue will necessarily
involve behavior that must be evaluated
within the context of specific facts
pertaining to each negotiation. In
addition, we observe that section
616(a)(3) prohibits only that conduct
“the effect of which is to unreasonably
restrain the ability of an unaffiliated
video programming vendor to compete
fairly.” Thus, the implementing
regulations for section 616 will require
that any complainant alleging a
violation of section 616(a)(3) must
demonstrate that the effect of the
conduct that prompts the compliant is
to unreasonably restrain the ability of
the complainant to compete fairly.

6. We believe that this approach
complies with the expressed
congressional intent of the program
access and carriage agreement
provisions of the 1992 Cable Act, by
preserving the legitimate aspects of
negotiations for multichannel video
programming that result in greater
availability of programming to the
multichannel video marketplace.
Indeed, we believe that these
regulations will follow the statute’s
directive to “rely on the marketplace, to
the maximum extent feasible, to achieve
greater availability’ of the relevant
programming. Furthermore, as
suggested in the Notice, the flexibility
that is inherent in this approach will be
important in our overall effort to resolve
both carriage agreement and program
access complaints, so that our
implementing rules for section 616 do
not preclude as “‘coercion” any
mutually acceptable arrangements that
would otherwise comply with the
program access provisions of section

628. We remind vendors and
distributors, however, that our program
access regulations prohibit exclusivity
in areas unserved by a cable operator,

_and require prior Commission approval

of any exclusivity rights provided in
areas served by a cable operator before
such rights may be enforced.

7. At the same time, we believe that
this method will preclude opportunities
for distributors to restrain the ability of
certain program vendors to sell
programming and compete fairly
through attempts to (1) require financial
interests in program services as
conditions for carriage, (2) coerce
exclusive rights or retaliate against
vendors that fail to provide such rights,
or (3) discriminate among affiliated or
nonaffiliated vendors in the selection,
terms or conditions of carriage of
multichannel video programming. Thus,
after reviewing the facts of individual
negotiations involved in carriage
agreement disputes, the Commission
will be able to identify behavior that, in
context, is prohibited under section 616.

8. We also observe that the record on
this aspect of the 1992 Cable Act has
been extremely limited. In the absence
of more explicit input, we believe that
it is neither helpful nor necessary to
develop specific indicia of “coercion” at
this time. Also, while we believe that it
is unnecessary to provide further
illustrative guidelines, we believe that
behavior such as that described above,
can provide useful guidelines. Such
examples may be used by complainants
to develop facts to support their
complaints, thus serving as models for
specific allegations pertaining to unfair
program carriage agreements. We also
reject the suggestions for alternative
tests for identifying “coercion” or
“discrimination”, because we believe
that the unique aspects of individual
negotiations will require a more direct
examination and evaluation of the facts
pertaining to each complaint situation.
We emphasize that the statute does not
explicitly prohibit multichannel
distributors from acquiring a financial
interest or exclusive rights that are
otherwise permissible. Thus, in the
context of good faith, arms-length
discussions, multichannel distributors
may negotiate for, but may not insist
upon, such benefits in exchange for
carriage on their systems. We believe
that ultimatums, intimidation, conduct
that amounts to the exertion of pressure
beyond good faith negotiations, or
beg;avior that is tantamount to an
unreasonable refusal to deal with a
vendor who refuses to grant financial
interests or exclusivity rights in
exchange for carriage, should be
considered examples of behavior that
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violates the prohibitions set forth in
section 616.

9. Finally, we reject the suggestion
that we should require evidence of
explicit threats, because we believe that
actual threats may not always comprise
a necessary condition for a finding of
coercion. Requiring such evidence
would establish an unreasonably high
burden of proof that esuld undermine
the intent of section 616 by allowing
multichannel distributors to engage in
bad faith negotiations that apparently
would net violate the statute and our
regulations simply because explicit
threats were not made duringb:lu;hv
negotiations. In contrast, we believe that
section 616(a)(2) was intended to

rohibit implicit as well as explicit
havior that amounts to “coercion.”
We also agree with the contention that
section 616 is sufficiently different from -
antitrust law in its intent due to the
absence of alternative distributors.

10. With respect to the prohibitions
set forth in section 616(a)}{(3), in order to
distinguish between programming
vendors that are “affiliated” or
“nonaffiliated" with particular
distributors, we adopt the attribution
standard as applied in the program
access rules. Specifically; we will
consider a vendor to be “affiliated” with
respect to a multichannel distributor if
the distributor bolds five percent or
more of the stock of the programmer,
whether voting or non-voting. As in the
First Report and Order 58 FR 27658
(May 11, 1893) on program access, we
will not adopt the single majority
shareholder aspect of the broadcast
attribution rule. In addition, all officer
and director positions and general
partnership interests will be
attributable, as will limited partnership
interests of five t or greater,
regardless of insulation. While certain
aspects of this attribution standard may
be subject to reconsideration in the
program access context, we will adopt a
parallel standard in the absence of a
detailed rationale that would
distinguish the relationships in section
616 from the vertical integration issues
in the program access provisions of
section 628.

Complaint and Enforcement Procedures

11. The Notice also sought comment
on the procedures to be established for
review of complaints, and on the
apprr%priale penalties and remedies to
be ordered. Section 616(a){4) provides
fore ited review of any complaints
made by a video programming vendor
pursuant to this section. We sought
comment on: (1) Whether we should
follow the same review process as was
discussed with respect to section 628(d),

or rather, adopt different complaint
procedures; and (2) whether we should
afford carriage agreements confidential
treatment in full, or rather, only permit
confidential or proprietary information
to be redacted. Section 616(a)(5)
provides that the Commission must
adopt appropriate penalties and
remedies for violations of this
subsection, including requiring the
multichannel video p in
distributor to carry the unaffiliated
program vendor.z Accordingly, we
sought comment on: (1) Procedures that
we should establish for mandatory
carriage; (2) the appropriate duration for
m carriage, given that we.do
not intend to require the multichannel
distributor to carry the aggrieved

P ing service indefinitely; (3)
guidelines that we should use to
determine forfeiture amounts assessed
against violators; (4) whether we should
also consider ordering remedies other
than forfeiture or mandatory carriage,
such as establishment of prices, terms
and conditions of sale, similar to the
remedies specified in section 628(e)(1).
In addition, section 616(a)(6) provides
that the Commission must delineate
penalties to be assessed against any
persen filing a frivolous complaint
pursuant to this section. We proposed to
assess monetary forfeitures for frivolous
complaints and we asked for comment
on (1) the factars that should determine
whether a complaint is frivolous; (2)
guidelines to determine forfeiture
amounts; and (3) whether we should
base the forfeiture amount on the
resources expended by the Commission
in considering the claim and by the
party defending against the claim.

12. General procedures. We believe
that a complaint process derived from
the process we established for
adjudicating undue influence
complaints filed pursuant to section
628(cK2){A) of the m access
provisions of the 1992 Cable Act will
provide the meost flexible and
expeditious means of enforcing the
carriage agreement provisions of section
616. Thus, we hereby adopt a system
that promotes resolution of as many
cases as possible on the basis of a
complaint, answer and reply. Given the
statute’s explicit direction to the
Commission to handle i
complaints expeditiously, additional
pleadings will not be accepted or
entertained unless specifically

2 We note that the House Report states that “[t}his
legislation provides new FCC remedies and does
not amend, and is not intended to amend, existing
antitrust laws. All antitrust and other remedies that
can be pursued under current law by video

rogramming vendors are unaffected by this
soction."” House Report at 111.

requested by the reviewing staff.
Discovery will not necessarily be
permitted as a matter of right in all
cases, but only as needed on a case-by-
case basis, as determined by the staff.
Cases that require a relatively contained
amount of discovery (limited to wrilten
interrogatories and document
production) will be resolved at the staff
level and shail be subject to review
directly by the Commission.
Interlocutory review shall be permitted
only after the staff has ruled on the
merits. The ex parte rules ing
restricted proceedings will be applied.
13. As a practical matter, however,
given that alleged violations of section
616, especially those involving
potentially “coercive’” practices, will
an evaluation of contested facts
and behavior related to program carriage
negotiations, we believe that the staff
will be unable to resolve most program
carriage complaints on the sole basis of
a written record as deseribed above,
Rather, we anticipate that resolution of
maost carriage complaints will
require an administrative hearing to
evaluate contested facts related to the
parties’ specific negotiations. In such
cases, after reviewing the complaint,
answer and reply, the staff will inform

the ies of its determination that
resn?ms of the complaint will

a hearing before an administrative law
judge (ALJ). The parties will be given
the opportunity to resolve the dispute
th the Commission’s alternative
dispute resolution (ADR). If
ADR is not selected or is unsuccessful,
the case will be designated for hearing
before an ALJ. Interlocutory
applications for review in such cases
will be similarly limited, and an
docisiontenderedbyanAlJthaYlbe
directly appealable to the Commission.

The ex rules governing restricted
prooeetgzl;sa will be applied.

14. We will require that prior to filing
a program carriage complaint, an
aggrieved programming vendor must
first inform the multichannel distributor
of its belief that a violation of Section
616 of the 1992 Cable Act has occurred.
Such notice must be sufficiently
detailed so that the multichannel
distributor can determine the specific
nature of the potential complaint. This
will give the multichannel distributor a
final opportunity to resolve the dispute
without invelving the Commission. If
the parties v:lm cannot reac(:xotresolot‘ﬁl:n.
the aggrieved program vendor sh
file its complaint along with evidence
(an affidavit or copy of a certified letter)
that the required notice to the
multichannel distributor has been given.
Complaints failing to include such
evidence will be dismissed. At this
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time, rather than establish a specific
time period for the parties to attempt to
resolve the dispute before an aggrieved
party may file a complaint at the
Commission, we will allow the
aggrieved programming vendor to
determine the appropriate duration of
negotiations. At a minimum, however,
the programming vendor must provide
the potential defendant ten (10) days to
respond to the notice, and allow a
reasonable time thereafter—which will
vary given the particular circumstances
of each case—for negotiations. Finally, a
one year statute of limitations will apply
to carriage agreement complaints. Thus,
a complaint filed pursuant to section
616 must be filed within one year of the
date on which one of the following
occurs:

(a) The complainant enters into a
carriage agreement with an
multichannel distributor, which the
complainant alleges involves a violation
of section 616;

(b) The multichannel distributor
offers to carry a vendor’s programming
pursuant to terms that the complainant
alleges to violate section 616; or

(c) The complainant notifies an
multichannel distributor that it intends
to file a complaint based on a request to
carry programming that has been denied
for reasons that allegedly involve a
violation of section 616.

15. Remedies. We note that the record
offers very little guidance on the subject
of remedies, and in particular, provides
little insight on the appropriate scope
and duration of relief in the form o
mandatory carriage of the complainant’s
programming. Thus, we do not believe
that it is possible to prescribe specific
requirements for such relief at this time,
Instead, we will determine the
appropriate relief for program carriage
violations on a case-by-case basis.
Complainants will be expected to
include a request for relief in their
complaint, along with any relevant
evidence and arguments in support of
the relief requested. Available remedies
and sanctions include forfeitures,
mandatory carriage, or carriage on terms
revised or specified by the Commission.
For example, if the Commission finds
that a carriage agreement includes a
coerced financial interest or exclusivity
requirement in violation of section 6186,
the appropriate remedy may simply be
to determine that such terms are
unenforceable by the multichannel
distributor, and to revise the existing
agreement, ordering carriage on the
same terms negotiated in that agreement
without the coerced financial interest
provisions or coerced promise of
exclusivity.

16. If a complainant seeks mandatory
carriage, it should propose specific
terms for such carriage, as well as an
explanation of its rationale for
proposing those terms, such as the
existence of comparable terms in other
program carriage agreements to which
either the complainant or the defendant
is a party, or comparable terms that have
been approved by the Commission in
other program carriage complaint cases.
The defendant may oppose the
proposed relief in its answer, and may
offer alternative remedies without
prejudice to any defenses it may raise or
responses to the complainant’s
allegations. Given the wide range of
behavior that may potentially give rise
to a violation of the rules adopted
herein to implement section 616, we
believe that a case-by-case
determination of the appropriate
remedies based on the specific behavior
involved in a particular violation
provides the only reasonable and
meaningful method of enforcing section
616.

17. With respect to forfeitures, we
disagree that the forfeiture amount must
be related to the alleged harm to the

rogramming vendor, or that it should
go limited to the vendor’s “lost profits.”
Such a standard has not provided the
basis for FCC forfeitures in other
contexts, nor is it set forth in the statute.
Rather, the Commission will reply upon
its forfeiture guidelines to determine the
appropriate penalty.
Complaint Process

18. Complaint. When filing a
complaint, the burden of proof will be
on the programming vendor to establish
a prima facie showing that the
defendant multichannel distributor has
engaged in behavior that is prohibited
by section 616. The complaint must
identify the relevant Commission
regulation allegedly violated, and must
describe with specificity the behavior
constituting the alleged violation. The
complainant must establish that it is a
video programming vendor, as defined
in § 76.1300(d) of the Commission’s
rules, and that the defendant is a
multichannel distributor as defined in
§ 76.1300(c). For complaints alleging
discriminatory treatment that favors
“affiliated"” programming vendors, the
complainant must provide evidence that
the defendant has an attributable
interest in the allegedly favored
programming vendor, as set forth in
§ 76.1300(a), The complaint must be
supported by documentary evidence of
the alleged violation, or by an affidavit
(signed by an authorized representative
or agent of the complaining
programming vendor) setting forth the

basis for the complainant’s allegations.
If the complaint involves a specific
written program carriage agreement, that
agreement should be included with the
complaint with proprietary information
redacted. We agree that the availability
of disputed carriage agreements with
redacted proprietary terms will
contribute to the body of precedent
concerning prohibited conduct, and will
assist parties in future negotiations by
deterring violations and minimizing the
instance of unsuccessful or frivolous
complaints. As stated, a one-year statute
of limitations will be applied to program
carriage complaints. Finally, the
complaint should specify the relief
requested. If the complainant seeks
mandatory carriage, the complaint
should specify the desired duration and
terms of such carriage, and should
include the rationale and any
documentary evidence supporting such
request. If the complainant seeks
modification of an existing carriage
agreement, it should specify the terms it
seeks to change and should propose
specific substitute provisions.

19. Answer and Reply. The defendant
will be given thirty (30) days to file its
answer responding to the complainant’s
allegations. The answer should be
supported by documentary evidence, or
an affidavit (signed by an officer of the
defendant) that refutes each allegation
made by the complainant or supports
any affirmative defenses the defendant
may raise. The answer should also
include the defendant’s response to the
relief requested by complainant, as well
as any documentary evidence that
supports defendant’s position. The
complainant will be given (20) days to
respond to the defendant’s answer. As
stated above, unless specifically
requested by the Commission or its staff,
additional pleadings such as motions to
dismiss or motions for summary
judgment will not be considered. We
intend to keep pleadings to a minimum
to comply with the statutory directive
for an expedited adjudicatory process.

20. Staff Determination. Alter
reviewing the complaint, answer and
reply, the staff will make what, for the
purposes of these proceedings, we will
deem a prima facie determination. If the
complainant has not made a prima facie
case of a violation of our carriage
agreement regulations the complaint
will be dismissed. If the staff determines
that the complainant has made a prima
facie showing, the staff will so rule, and
will determine whether it can grant
relief on the basis of the existing record.
If the record is not sufficient to resolve
the complaint and grant relief, the staff
will determine and outline the
appropriate procedures for discovery, or
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will refer the case to an AL]J for an
administrative hearing.

21. Discovery. The staff will
determine what additional information
is necessary to resolve the complaint,
and will develop a discovery process
and timetable to resolve the dispute
expeditiously. Given the complexity of
the issues that may be raised in
cases, as well as the likely need to
resolve factual disputes, we do not
believe that it is practicable or advisable
to add to the administrative burdens
already placed on the FCC staff by the
1992 Cable Act by imposing, at the
outset, a uniform requirement on the
staff to dispose of these cases within 90
days. Wherever possible, to avoid
discovery disputes and arguments
penai;'ﬁw relevance, the staff will
itself uct discovery by issuing
appropriate Ietters of inquiry or
requiring that specific documents be
produced. The staff will determine
whether the materials ordered to be
produced to the opposing party should
also be filed with the Commission. The
staff may order that any documents or
answers to such inquiries will be
submitted to the Commission and to the
opposing party within a specified time
period. Any information exchanged
through discovery may be subjected to
a protective order upon an appropriate
showing by the relevant party that the
information is proprietary. If the staff
cannot readily determine what
additional information is needed to
resalve the dispute, it should refer the
complaint to an ALJ. The staff may also
hold a status conference to conduct
discovery, and is authorized to issue
oral rulings at the status conference
which will be confirmed to the parties
in writing, The parties will be required
to take reasonable steps to prevent
unauthorized access to protected
documents and information. See 47 CFR
76.1302(h). 3

22. Upon the conclusion of any
discovery, the staff may direct the
parties to submit briefs, together with

roposed findings of fact, conclusions of

aw and proposed remedies on &
specified date. Reply briefs should be
filed within the following fifteen (15)
days. The parties will be given an
additional five (5) days in which to file
redacted copies of briefs and reply briefs
for the public record when they contain
confidential or proprietary information
that is subject to a protective order.
After a ruling on the merits, either party
may file an application for review of the
staif's determinations directly to the
Commission. Such ruling will include a
timetable for compliance, and will
become effective upon release. In the
absence of a stay, any relief or remedies

imposed therein, with the exception of
an order requiring mandatory

that would require the defendant to
delete other programming carried on its
distribution system in order to carry
complainant’s programming, will
remain in effect pending appeal. Stays
will not be routinely granted. If the staff
orders mandatory carriage of the

P
carriage would necessitate deletion of
other programming from the defendant’s
distribution system, the defendant need

not carry the ing until the
Cnmmissiong:issueda final ruling on
the application for review. In such
msﬁid’mver. if the Cmtho ission o
up in its entirety the relief gran

by the staff ruling, the defendant will be
required to carry the complainant’s
programming for an additional time
period, beyond that originally ordered
by the staff, equal to the amount of time
that elapsed between the staff order and
the Commission's final decision, on the
terms ordered by the staff and upheld by
the Commission.

23. Referral to ALJ. If the staff
determines that the complainant has
established a !prima facie case, and that
disposition of the complaint will require
the resolution of factual disputes or
other extensive discovery, it will so
advise the parties in writing. I[f both
parties agree, they may elect to resolve
the dispute through ADR. If the parties
do not agree to ADR, or if ADR is
unsuccessful, the staff will refer the
complaint to an ALJ for an
administrative hearing. As stated above,
we anticipate that the majority of the
program carriage complaints filed will
require an administrative hearing to
resolve factual disputes related to the
negotiations between the parties. ALJs
are expected to resolve program carriage
complaints expeditiously, and should
hold an immediate status conference to
establish timetables for discovery,
hearing and submission of briefs and
proposed findings of fact and
conclusions of law. Interlocutory
appeals shall be permiited only after a
ruling on the merits. A ruling on the
merits by the ALJ must be appealed
directly to the Commission. Such a
ruling will include the relief granted, a
timetable for compliance, and will
beceme effective upon release. In the
absence of a stay, any relief or remedies
imposed therein, with the exception of
an order for mandatory carriage that
would require deletion of other
programming, will remain in effect
pending appeal. Stays will not be
routinely granted. If the ALJ orders
mandatory carriage of the complainant’s
programming, and such carriage would

necessitate deletion of other
programming from the defendant’s
distribution system, the defendant need
not carry the programming until the
Commission has issued a final ruling on
the appeal. As in the case of a staff
order, if the Commission upholds the
relief granted by the AL} in its entirety,
the defendant will be required to carry
the complainant’s programming for an
additional time period, beyond that
originally ordered by the AL}, equal to
the amount of time that elapsed between
the ALJ's decision and the
Commission’s ruling on the appeal,
pursuant to the terms ordered by the
AL]J and upheld by the Commission.

Frivolous Complaints

24. The regulations we have adopted
to implement the proscriptions
contained in section 616 of the 1992
Cable Act are intended to avoid
co ieved programming
vendors from filing legitimate
complaints, but at the same time must
afford the statutory protection to
multichannel distributors from frivolous
complaints. In the case of p
access complaints filed under section
gza of th:egiﬂgz Cable Ilt:l:t. we eg::pftmn

erein a ation prohibiti e filing
of frivalous complai,;us allt:ggg a
violation of section 616. Our regulations
will also require that all complaints
alleging violations of section 616 must
be accompanied by an affidavit signed
by an authorized officer or agent of the
complainant. To enforce the prohibition
against filing frivolous complaints, we
will assess monetary forfeitures in
accordance with section 503 of the
Communications Act and our forfeiture
regulations and policies. For purposes
of section 503(b)(5), one finding thata
non-licensee complainant has filed a
frivolous complaint under any provision
of section 616 will be sufficient to fulfill
the citation requirements of the
forfeiture provisions.

25. With respect to the type of
complaints that the Commission will
deem frivolous, we believe that
complaints filed without any effort to
ascertain or review the underlying facts
should be considered frivolous. We
expect that the requirement adopted
herein that complaints be accompanied
by sffidavit should assure that such
complaints are based on specific and
substantiated facts. When this is not the
case, the complainant will be liable for
sanctions for violating our rule against
frivolous complaints. Similarly,
complainants will be liable for sanctions
for filing a frivolous complaint when
that complaint is based on arguments
that have been specifically rejected by
the Commission in other proceedings, or
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for filing a complaint that has no
plausible basis for relief. We expect that
further standards with respect to
frivolous complaints will develop as
specific cases are adjudicated.

26. In this Second Report and Order,
we adopt rules to implement the new
section 616 of the Communications Act
regarding program carriage agreements.
Given the program access regulations
previously adopted, we recognize that
enhanced availability of multichannel
programming to the public will also
depend upon the ability of program
vendors to sell their services without
becoming subject to coercive or
discriminatory practices. Therefore, we
week lo establish regulations that
prevent multichannel programming
distributors from entering into carriage
agreements that are conditioned on
concessions of various rights, including
financial interests or exclusivity. By
adopting this process to identify
prohibited conduct in negotiating
program carriage agreements, we believe
that the implementing regulations
remain consistent with the general
approach in this proceeding to serve the
congressional intent to prohibit unfair
and anticompetitive actions without
restraining the amount of multichannel
programming available by precluding
legitimate business practices common to
a competitive marketplace.

Administrative Matters
Final Regulatory Flexibility Analysis

27. Pursuant to the Regulatory
Flexibility Act of 1980, the
Commission’s final analysis is as
follows:

I. Need and purpose of this action:
This action is taken to implement
section 12 of the Cable Television
Consumer Protection and Competition
Act of 1992.

II. Summary of the issues raised by
the public comments in response to the
Initial Regulatory Flexibility Analysis:
There were no comments submitted in
response to the Initial Regulatory
Flexibility Analysis.

II. Significant alternatives
considered; We have analyzed the
comments submitted in light of our
statutory directives and have formulated
regulations which, to the extent
possible, minimize the regulatory
burden placed on entities covered by
the program carriage agreement
provisions of the Cable Act. Different
entities will be affected in different
ways. Some programming distributors
may be forced to alter their policies for
negotiating for program carriage, while
other vendors may receive benefits in

increased flexibility in selling their
program services.

IV. Federal Rules which overlap,
duplicate or conflict with these rules.
None.

28. The Secretary shall cause a copy
of the Second Report and Order,
including the Final Regulatory
Flexibility Analysis, to be sent to the
Chief Counsel for Advocacy of the Small
Business Administration in accordance
with section 603(a) of the Regulatory
Flexibility Act, Public Law No. 86-354,
94 Stat. 1164, 5 U.S.C. 601 et seq.
(1981).

Ordering Clauses

29. Accordingly, It is ordered That,
pursuant to Sections 2(a), 4(i), and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 152(a),
154(i), and 303(r), part 76 of the
Commission's Rules, 47 CFR part 76, is
amended as set forth below, effective
January 10, 1994, subject to the Office
of Management and Budget approval.
(See the EFFECTIVE DATE paragraph of
this document.)

30. It is further ordered That MM
Docket No. 92-265 is terminated.

List of Subjects in 47 CFR Part 76
Cable television.

Federal Communications Commission.
William F, Caton,
Acting Secretdry.

Amendatory Text

Part 76 of title 47 of the Cade of
Federal Regulations is amended as
follows:

PART 76—CABLE TELEVISION
SERVICE

1. The authority citation for part 76 is
revised to read as follows:

Authority: 47 U.S.C. 152, 153, 154, 301,
303, 307, 308, 309, 532, 533, 535, 536, 542,
543, 552.

2. Subpart P is added and reserved
and subpart Q is added to part 76 to
read as follows:

Subpart Q—Reguilation of Carriage
Agreements
Sec, 76.1300
Sec. 76.1301
Sec. 76.1302
Sec. 76.1303
Sec. 76.1304
Sec. 76.1305

Definitions

Prohibited Practices
Adjudicatory Proceedings
[RESERVED]
[RESERVED]}
[RESERVED]

Subpart Q—Regulation of Carriage

Agreements

§76.1300 Definitions.

As used in this subpart:

(a) Affiliated. For purposes of’
determining whether a video

programming vendor is “affiliated” with
a multichannel video programming
distributor, as used in this subpart, the
definitions for “attributable interest”
contained in the notes to § 76.501 shall
be used, provided, however that:

(1) The single majority shareholder
provisions of Note 2(b) to § 76.501 and
the limited partner insulation
provisions of Note 2(g) to § 76.501 shall
not ag&ly; and

{2) The provisions of Note 2(a) to
§76.501 regarding five (5) percent
interests shall include all voting or
nonvoting stock or limited partnership
equity interests of five (5) percent or
maore.

(b) Buying groups. The term “buying
group™ or “agent,” for purposes of the
definition of a multichannel video
programming distributor set forth in
paragraph (e} of this section, means an
entity representing the interests of more
than one entity distributing
multichannel video programming that:

(1) Agrees to be financially liable for
any fees due pursuant to a satellite cable
programming, or satellite broadcast
programming, contract which it signs as
a contracting party as a representative of
its members or whose members, as
cantracting parties, agree to joint and
several liability; and

(2) Agrees to uniform billing and
standardized contract provisions for
individual members; and

(3) Agrees either collectively or
individually on reasonable technical
quality standards for the individual
members of the group.

(c) Multichannel video programming
distributor. The term “multichannel
video programming distributor’” means
an entity engaged in the business of
making available for purchase, b
subscribers or customers, multiple
channels of video programming. Such
entities include, but are not limited to,
a cable operator, a multichannel
multipoint distribution service, a direct
broadcast satellite service, a television
receive-only satellite program
distributor, and a satellite master
antenna television system operator, as
well as buying groups or agents of all
such entities,

(d) Video programming vendor. The
term “video programming vendor”
means a person engaged in the
production, creation, or wholesale
distribution of video programming for
sale.

§76.1301 Prohibited practices.

(a) Financial interest. No cable
operator or other multichannel video
programming distributor shall require a
financial interest in any program service
as a condition for carriage on one or
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more of such operator’s/provider’s
systems.

(b) Exclusive rights. No cable operator
or other multichannel video
programming distributor shall coerce
any video programming vendor to
provide, or retaliate against such a
vendor for failing to provide, exclusive
rights against any other multichannel
video programming distributor as a
condition for carriage on a system.

(c) Discrimination. No multichannel
video programming distributor shall
engage in conduct the effect of which is
to unreasonably restrain the ability of an
unaffiliated video programming vendor
to compete fairly by discriminating in
video programming distribution on the
basis of affiliation or non-affiliation of
vendors in the selection, terms, or
conditions for carriage of video
programming provided by such vendors.

§76.1302 Adjudicatory proceedings.

Any video programming vendor
aggrieved by conduct that it alleges to
constitute a violation of the regulations
set forth in this subpart may commence
an adjudicatory proceeding at the
Commission.

(a) Notice required. Any aggrieved
video programming vendor intending to
file a complaint under this section must
first notify the defendant multichannel
video programming distributor that it
intends to file a complaint with the
Commission based on actions alleged to
violate one or more of the provisions
contained in § 76.1301. The notice must
be sufficiently detailed so that its
recipient(s) can determine the specific
nature of the potential complaint. The
potential complainant must allow a
minimum of ten (10) days for the
potential defendant(s) to respond before
filing a complaint with the Commission.

(b) General pleading requirements.
Carriage agreement complaint
proceedings are generally resolved on a
written record consisting of a complaint,
answer and reply, but may also include
other written submissions such as briefs
and written interrogatories. All written
submissions, both substantive and
procedural, must conform to the
following standards:

(1) Pleadings must be clear, concise,
and explicit. All matters concerning a
claim, defense or requested remedy
should be pleaded fully and with -
specificity.

(2) Pleadings must contain facts
which, if true, are sufficient to
constitute a violation of the Act or
Commission order or regulation, or a
defense to such alleged violation.

(3) Facts must be supported by
relevant documentation or affidavit.

(4) Legal arguments must be
supported by appropriate judicial,
Commission, or statutory authority.

(5) Opposing authorities must be
distin&ished.

(6) Copies must be provided of all
non-Commission authorities relied upon
which are not routinely available in
national reporting systems, such as
unpublished decisions or slip opinions
of courts or administrative agencies.

(7) Parties are responsible for the
continuing accuracy and completeness
of all information and supporting
authority furnished in a pending
complaint proceeding. Information
submitted, as well as relevant legal
authorities, must be current and
updated as necessary and in a timely
manner at any time before a decision is
rendered on the merits of the complaint.

(c) Complaint.

(1) A carriage agreement complaint
shall contain:

(i) The name of the complainant and
defendant;

(ii) The address and telephone
number of the complainant, the type of
multichannel video programming
distributor that describes the defendant,
and the address and telephone number
of the defendant;

(iii) The name, address and telephone
number of complainant’s attorney, if
represented by counsel;

(iv) Citation to the section of the
Communications Act and/or
Commission regulation or order alleged
to have been violated;

(v) A complete statement of facts,
which, if proven true, would constitute
such a violation;

(vi) Any evidence that supports the
truth or accuracy of the alleged facts,
including, when relevant, any written
carriage agreement between the
complainant and the defendant, with
proprietary information redacted;

(vii) Evidence that supports
complainant’s belief that the defendant,
where necessary, meets the attribution
standards for application of the carriage
agreement regulations;

(viii) For complaints alleging a
violation of § 76.1301(c), evidence that
supports complainant’s claim that the
effect of the conduct complained of is to
unreasonably restrain the ability of the
complainant to compete fairly;

(ix) The specific relief sought, and the
rationale and any evidence in support of
the relief sought.

(2) Every complaint alleging a
violation of the carriage agreement
requirements shall be accompanied by a
sworn affidavit signed by an authorized
officer or agent of the complainant. This
affidavit shall contain a statement that
the affiant has read the complaint and

that to the best of the affiant's
knowledge, information and belief
formed after reasonable inquiry it is
well grounded in fact and is warranted
under Commission regulations and
policies or is a good faith argument for
the extension, modification or reversal
of such regulations or policies, and it is
not interposed for any improper
purpose. If the complaint is signed in
violation of this rule, the Commission
upon motion or its own initiative shall
impose upon the complainant an

ap ro‘Friate sanction.

&) he following format may be used
in cases to which it is applicable, with
such modifications as the circumstances
may render necessary:

Before the Federal Communications
Commission, Washington, DC 20554

In the matter of Complainant, v. Defendant.

File No. (To be inserted by the
Commission) [Insert Subject/Nature of
Violation]

Carriage Agreement Complaint

To: The Commission.

The complainant (here insert full name of
complainant, and if a corporation, the
corporate title of such complainant).

1. (Here state the complainant’s post office
address and telephone number.)

2. (Here insert the name, defendant’s
method of multichannel video distribution,
address and telephone number of defendant.)

3. (Here insert fully and clearly the specific
act or thing complained of, together with
such facts as are necessary to give full
understanding of the matter, including
relevant legal and documentary support.)

Wherefore, complainant asks (here state
specifically the relief desired, including
rationale and relevant legal and documentary
support for such relief).

(Date)

(Name of complainant)

(Name, address, and telephone number of
attorney, if any)

(4) The complaint must be
accompanied by appropriate evidence
demonstrating that the required
notification pursuant to paragraph (a) of
this section has been made.

(d) Answer.

(1) Any multichannel video
programming distributor upon which a
carriage agreement complaint is served
under this section shall answer within
thirty (30) days of service of the
complaint, unless otherwise directed by
the Commission.

(2) The answer shall advise the parties
and the Commission fully and
completely of the nature of any and all
defenses, and shall respond specifically
to all material allegations of the
complaiat. Collateral or immaterial
issues shall be avoided in answers and
every effort should be made to narrow
the issues. Any defendant failing to file
and serve an answer within the time
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and in the manner prescribed by these
rules may be deemed in default and an
order may be entered against defendant
in accordance with the allegations
contained in the complaint.

(3) The answer shall state concisely
any and all defenses to each claim
asserted and shall admit or deny the
averments on which the adverse party
relies, If the defendant is without
knowledge or information sufficient to
form a belief as to the truth of an
averment, the defendant shall so state
and this has the effect of a denial. When
a defendant intends in good faith to
deny only part of an averment, the
answer shall specify so much of it as is
true and shall deny only the remainder.
The defendant may make its denials as
specific denials of designated averments
or paragraphs, or may generally deny all
the averments except such designated
averments or paragraphs as the
defendant expressly admits. When the
defendant intends to controvert all
averments, the defendant may do so by
general denial.

(4) Averments in a complaint are
deemed to be admitted when not denied
in the answer.

(5) The answer shall also address the
relief requested in the complaint,
including legal and documentary
support for such response, and may
include an alternative relief proposal
without prejudice to any denials or
defenses raised.

(e) Reply. Within twenty (20) days
after service of an answer, the
complainant may file and serve a reply
which shall be responsive to matters
contained in the answer and shall not
contain new matters. Failure to reply
will not be deemed an admission of any
allegations contained in the answer,
except with respect to any affirmative
defenses set forth therein.

(f) Motions. Except as provided in this
section, or upon a showing of
extraordinary circumstances, additional
motions or pleadings by any party will
not be accepted.

(g) Discovery.

(1) The Commission staff may in its
discretion order discovery limited to the
issues specified by the Commission.
Such discavery may include answers to
written interrogatories or document
production.

(2) The Commission staff may in its
discretion hold a status conference with
the parties, pursuant to paragraph (j) of
this section, to determine the scope of
discavery. :

(3) If the Commission staff determines
that extensive discovery is required or
that resolution of the complaint will
require resolution of disputed facts, the
staff will advise the parties that the

proceeding will be referred to an
administrative law judge in accordance
with paragraph (m) of this section.

(h) Con%entiality of proprietary
information.

(1) Any materials generated or
providec{ by a party in the course of
adjudicating a carriage agreement
complaint under this subpart may be
designated as proprietary by that party
if the party believes in good faith that
the materials fall within an exemption
to disclosure contained in the Freedom
of Information Act (FOIA), 5 U.S.C.
552(b). Any party asserting
confidentiality for such materials shall
so indicate by clearly marking each
page, or portion thereof, for which a
proprietary designation is claimed. If a
proprietary designation is challenged,
the party claiming confidentiality will
have the burden of demonstrating, by a
preponderance of the evidence, that the
material designated as proprietary falls
under the standards for nondisclosure
enunciated in the FOIA.

(2) Materials marked as proprietary
may be disclosed solely to the following
persons, only for use in prosecuting or
defending a party to the complaint
action, and only to the extent necessary
to assist in the prosecution or defense of
the case:

(i) Counsel of record representing the
parties in the complaint action and any
support personnel employed by such
attorneys;

(ii) Officers or employees of the
opposing party who are named by the
opposing party as being directly
involved in the prosecution or defense
of the case;

(iii) Consultants or expert witnesses
retained by the parties; :

(iv) The Commission and its staff; and

(v) Court reporters and stenographers
in accordance with the terms and
conditions of this section. These
individuals shall not disclose
information designated as proprietary to
any person who is not authorized under
this section to receive such information,
and shall not use the information in any
activity or function other than the
prosecution or defense in the case
before the Commission. Each individual
who is provided access to the
information by the opposing party shall
sign a notarized statement affirmatively
stating, or shall certify under penalty of
perjury, that the individual has
personally reviewed the Commission’s
rules and understands the limitations
they impose on the signing party.

(3) No copies of materials marked
proprietary may be made except copies
to be used by persons designated in
paragraph (h)(2) of this section. Each
party shall maintain a log recording the

number of copies made of all
proprietary material and the persons to
whom the copies have been provided.

(4) Upon termination of the complaint
proceetmlg. including all appeals and
petitions, all originals and
reproductions of any proprietary
materials, along with the log recording
persons who received copies of such
materials, shall be provided to the
producing party. In addition, upon final
termination of the complaint
proceeding, any notes or other work
product derived in whole or in part
from the proprietary materials of an
opposing or third party shall be
destroyed

(i) er required written
submissions.

(1) The Commission may, in its
discretion, require the parties to file
briefs st;x;mat:lx;:in the facts a(xlld issues
presented in the pleadings and other
record evidence. These briefs shall
contain the findings of fact and
conclusions of law which that party is
urging the Commission to adopt, with
specific citations to the record, and
sugf)ox:ted by relevant authority and
an(2 %ﬁe Commission may require the
parties to submit any additional
information it deems appropriate for a
full, fair, and expeditious resolution of
the proceeding, including copies of all
contracts and documents reflecting
arrangements and understandings
alleged to violate the carriage agreement
requirements set forth in the
Communications Act and § 76.1301, as
well as affidavits and exhibits.

(3) Any briefs submitted shall be filed
concurrently by both the complainant
and defendant at such time as is
designated by the staff. Such briefs shall
not exceed fifty (50) pag&

(4) Reply briefs may be submitted by
either party within twenty (20) days
from the date initial briefs are due.
Reply briefs shall not exceed thirty (30)

es.
= 5) Briefs containing information
which is claimed by an opposing or
third party to be proprietary under
paragraph (h) of this section shall be
submitted to the Commission in
confidence pursuant to the requirements
of §0.459 of this chapter, and shall be
clearly marked “Not for Public
Inspection.” An edited version
removing all proprietary data shall be
filed with the Commission for inelusion
in the public file within five (5) days
from the date the unedited version is
submitted and served on opposing
parties.

(j) Status conference.

1) In any carriage agreement
complaint proceeding, the Commission
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staff may in its discretion direct the
attorneys and/or the parties to appear
for a conference to consider:

(i) Simplification or narrowing of the
issues;

(ii) The necessity for or desirability of
amendments to the pleadings,
additional pleadings, or other
evidentiary submissions;

(iii) Obtaining admissions of fact or
stipulations between the parties as to
any or all of the matters in controversy;

Kv) Settlement of the matters in
controversy by agreement of the parties;

(v) The necessity for and extent of
discovery, including objections to
interrogatories or requests for written
documents;

(vi) The need and schedule for filing
briefs, and the date for any further
conferences; and

(vii) Such other matters that may aid
in the disposition of the complaint,

(2) Any party may request that a
conference be held at any time after the
complaint has been filed.

(3) Conferences will be scheduled by
the Commission at such time and place
as it may designate, to be conducted in
person or by telephone conference call.

(4) The failure of any attorney or
party, following reasonable notice, to
appear at a scheduled conference will
be deemed a waiver and will not
preclude the Commission from
conferring with those parties or counsel
present.

(5) During a status conference, the
Commission staff may issue oral rulings
pertaining to a variety of interlocutory
matters relevant to the conduct of a
carriage agreement complaint
proceeding including, inter alia,
procedural matters, discovery, and the
submission of briefs or other evidentiary
materials. These rulings will be
promptly memorialized in writing and
served on the parties. When such
rulings require a party to take
affirmative action not subject to
deadlines established by another
provision of this subpart, such action
will be required within ten (10) days
from the date of the written
memorialization unless otherwise
directed by the staff,

(k) Specifications as to pleadings,
briefs, and other documents;
subscriptions.

(1) All papers filed in a carriage
agreement complaint proceeding must
be drawn in conformity with the
requirements of §§1.49 and 1.50 of this
chapter.

(2) All averments of claims or
defenses in complaints and answers
shall be made in numbered paragraphs.
The contents of each paragraph shall be
limited as far as practicable to a

statement of a single set of
circumstances. Each claim founded on a
separate transaction or occurrence and
each affirmative defense shall be
separately stated to facilitate the clear
presentation of the matters set forth.

(3) The original of all pleadings and
submissions by any party shall be
signed by that party, or by the party's
attorney. Complaints must be signed by
the complainant. The signing party shall
state his or her address and telephone
number and the date on which the
document was signed. Copies should be
conformed to the original. Except when
otherwise specifically provided by rule
or statute, pleadings need not be
verified. The signature of an attorney or
party shall be a certification that the
attorney or party has read the pleading,
motion, or other paper; that to the best
of his or her knowledge, information
and belief formed after reasonable
inquiry, it is well grounded in fact and
is warranted by existing law or a good
faith argument for the extension,
modification or reversal of existing law;
and that it is not interposed for any
improper purpose. If any pleading or
other submission is signed in violation
of this provision, the Commission shall
upon motion or upon its own initiative
impose upon the party an appropriate
sanction. Where lge pleading or
submission is signed by counsel, the
provisions of §§ 1.52 and 1.24 of this
chapter shall also apply

(1) Copies; service.

(1) The complainant shall file an
original plus three copies of the
complaint with the Commission.

(2) An original plus two copies shall
be filed of all pleadings and documents
other than the complaint.

(3) The complainant shall serve the
complaint on each defendant at the
same time that it is filed at the
Commission,

(4) All subsequent pleadings and
briefs, as well as all letters, documents
or other written submissions, shall be
served by the filing party on all other
parties to the proceeding, together with
proof of such service in accordance with
the requirements of § 1.47 of this
chapter. ;

(5) The parties to any carriage
agreement complaint proceeding
brought pursuant to this section may be
required to file additional copies of any
or all papers filed in the proceeding.

(m) Referral to administrative law
judge.

(1) After reviewing the complaint,
answer and reply, and at any stage of
the proceeding thereafter, the
Commission staff may, in its discretion,
designate any carriage agreement
complaint proceeding for an

adjudicatory hearing before an
administrative law judge.

(2) Before designation for hearing, the
staff shall notify, either orally or in
writing, the parties to the proceeding of
its intent to so designate, and the parties
shall be given a period of ten (10) days
to elect to resolve the dispute resolution
procedures, or to proceed with an
adjudicatory hearing. Such election
shall be submitted in writing to the
Commission.

(3) Unless otherwise directed by the
Commission, or upon motion by the
Mass Media Bureau Chief, the Mass
Media Bureau Chief shall not be deemed
to be a party to a carriage agreement
complaint proceeding designated for a
hearing before an administrative law
judge pursuant to this paragraph (m).

(n) getitions for reconsideration.
Petitions for reconsideration of
interlocutory actions by the
Commission’s staff or by an
administrative law judge will not be
entertained. Petitions for
reconsideration of a decision on the
merits made by the Commission’s staff
should be filed in accordance with
§§ 1.104 through 1.106 of this chapter.

(o) Interlocutory review. |

(1) Except as provided in paragraph
(0)(2) of this section, no party may seek
review of interlocutory rulings until a
decision on the merits has been issued
by the staff or administrative law judge.

(2) Rulings listed in this paragraph are
reviewable as a matter of right, An
application for review of such ruling
may not be deferred and raised as an
exception to a decision on the merits.

(i) If the staff’s ruling denies or
terminates the right of any person to
participate as a party to the proceeding,
such person, as a matter of right, may
file an application for review of that
ruling.

(ii) If the staff’s ruling requires
production of documents or other
written evidence, over objection based
on a claim of privilege, the ruling on the
claim of privilege is reviewable as a
matter of right.

(iii) If the staff’s ruling denies a
motion to disqualify a staff person from
participating in the proceeding, the
ruling is reviewable as a matter of right.

(p) Expedited review.

(1) Any party to a carriage agreement
complaint proceeding aggrieved by any
decision on the merits issued by the
staff pursuant to delegated authority
may file an application for review by the
Commission in accordance with §1.115
of this chapter.

(2) Any party to a carriage agreement
complaint proceeding aggrieved by any
decision on the merits by an
administrative judge may file an appeal
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of the decision directly with the
Commission in accordance with
§1.276(a) and §§ 1.277 (a) through (c) of
this chapter, except that unless a stay is
granted by the Commission, the
decision by the administrative law judge
" will become effective upon release and
will remain in effect pending appeal.

(q) Frivolous complaints. It sﬁall be
unlawful for any party to file a frivolous
complaint with the Commission alleging
any violation of this subpart. Any
violation of this paragraph shall
constitute an abuse of process subject to
ap ro;;riate sanctions.

r) Statute of limitations. Any
complaint filed pursuant to this section
must be filed within one year of the date
on which one of the following events
occurs:

(1) The mulitichannel video
programming distributor enters into a
contract with the complainant that the
complainant alleges to violate one or
more of the rules contained in this
subpart; or

(2) The multichannel video
programming distributor offers to carry
the complainant’s programming
pursuant to terms that the complainant
alleges to violate one or more of the
rules contained in this subpart; or

(3) The complainant has notified a
multichannel video programming
distributor that it intends to file a
complaint with the Commission based
on a request for carriage or to negotiate
for carriage of its programming on
defendant’s distribution system that has
been denied or unacknowledged,
allegedly in violation of one or more of
the rules contained in this subpart.

(s) Remedies for violations.

(1) Remedies authorized. Upon
completion of such adjudicatory
proceeding, the Commission shall order
appropriate remedies, including, if
necessary, mandatory carriage of
complainant’s programming on
defendant’s video distribution system,
or the establishment of prices, terms,
and conditions for the carriage of
complainant's programming. Such order
shall set forth a timetable for
compliance, and shall become effective
upon release, unless any order of
mandatory carriage would require the
defendant multichannel video
programming distributor to delete
existing programming from its system to
accommodate carriage of complainant’s
programming. In such instances, if the
defendant seeks review of the staif or
administrative law judge decision, the
order for carriage of complainant’s
programming will not become effective
unless and until the decision of the staff
or administrative law judge is upheld by
the Commission. If the Commission

upholds the remedy ordered by the staff
or administrative law judge in its
entirety, the defendant will be required
to carry the complainant’s programming
for an additional period of time equal to
the time elapsed between the staff or
administrative law judge decision and
the Commission's ruling, on the terms
and conditions approved by the
Commission.

(2) Additional sanctions. The
remedies provided in paragraph (s)(1) of
this section are in addition to and not
in lieu of the sanctions available under
title V or any other provision of the
Communications Act.

[FR Doc. 93-27880 Filed 11-15-93; 8:54 am)
BILUNG CODE §712-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 89-26; Notice 4]
RIN 2127-AD24

Federal Motor Vehicle Safety Standard;
Convex Cross View Mirrors on School
Buses

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Technical amendment, response
to petition for reconsideration,

SUMMARY: This notice responds to Ford
Motor Company’s petition for
reconsideration of a final rule amending
Standard No. 111, Rearview Mirrors (49
CFR 571.111), with respect to the field-
of-view around school buses. This
notice denies the petition in most
respects. However, this notice does
amend the mounting requirements in
section $9.3(b)(4). In addition, it
redesignates certain sections related to
the school bus mirror test procedures,
which were incorrectly numbered in the
final rule,

DATES: Effective Date: The amendment
becomes effective December 16, 1993.
FOR FURTHER INFORMATION CONTACT:
Mr, Charles Hott, Office of Vehicle
Safety Standards, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202) 366-0247.

SUPPLEMENTARY INFORMATION:

I. Final Rule

On December 2, 1992, NHTSA
published a final rule amending Federal
Motor Vehicle Safety Standard No. 111,

Rear-View Mirrors, to ensure that a
school bus provides adequate field-of-
view around a stopped school bus, thus
reducing the risk of school buses
striking students who board or leave the
vehicle. (57 FR 57015, December 2,
1992) More specifically, the final rule
amended the standard to require a
school bus to be designed so that the
driver is able to see, either directly or
through mirrors, certain specified areas
in front of and along each side of the
bus. To this end, the final rule
addressed a number of issues related to
school bus mirror systems, including
the field-of-view performance
requirements and testing procedures.

IL. Petition for Reconsideration

NHTSA received a petition for
reconsideration of the final rule from
Ford Motor Company (Ford). Ford
raised issues relating to the definition of
“effective mirror surface,” the field-of-
view required of system A mirrors, and
the mirror mounting requirements. Ford
also raised several test procedure
questions, i.e., test cylinder color, the
test manikin eye location, and camera
placement.

III. Agency's Response to the Petition

As explained below, the agency has
decided to deny Ford's petition in most
respects. The only provisions that the
egency has decided to amend are the
mirror mounting requirements in
section $9.3(b)(4).

A. Definition of “Effective Mirror
Surface”

The final rule adopted a requirement
that certain images in a required mirror
must be a minimum distance from the
edge of the mirror's “effective mirror
surface' (S9.4(a)). The rule defined
“effective mirror surface” as ““the
portions of a mirror that reflect images,
excluding the mirror rim or mounting
brackets” (S4, § 571.111).

Ford argued that the definition is
ambiguous and fails to be objective as
required by section 103(a) of the
National Traffic and Motor Vehicle
Safety Act (““Safety Act”). It contended
that the definition could be interpreted
to include portions of a mirror housing
whose surface has some degree of
reflective properties. Ford requested
that the agency adopt the following
definition for Effective mirror surface:
“Those portions of a mirror designed to
reflect images.”

NHTSA denies Ford's request. The
agency believes the term *‘mirror
surface” is adequately defined and that
misunderstandings about its meanin
are unlikely to occur. Moreover, Ford's
requested definition would not make




