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28 CFR Part 5t 

[Order No. 1793-93]

Voting Rights Act of 1965; Procedural 
Amendment to the Attorney General’s 
Section 5 Guidelines

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: The Civil Rights Division’s 
Voting Section has moved from one 
floor to another within the same 
building. This amendment substitutes 
the new room number for the old in the 
Attorney General’s section 5 guidelines. 
The post office address (post office box 
number) is unchanged.
EFFECTIVE DATE: October 1 ,1993.

FOR FURTHER INFORMATION CONTACT:
David H. Hunter, Attorney, Voting 
Section, Civil Rights Division, 
Department of Justice, P.O. Box 66128, 
Washington, DC 20035-6128, 2 0 2 -3 0 7 - 
2898.
SUPPLEMENTARY INFORMATION: This 
amendment notifies those making 
submissions of changes affecting voting 
under section 5 of the Voting Rights Act 
and other interested persons that 
submissions and other correspondence 
sent via carriers other than the U.S. 
Postal Service should be sent to room 
818A rather than to Room 716, at 320 
First Street, NW„ Washington, DC 
20001. The address for U.S. Postal 
Service delivery remains P.O. Box 
66128, Washington, DC 20035-6128.

Good cause exists under 5 U.S.C. 
553(b)(B) and 5 U.S.C. 553(d) for 
implementing this rule as a final rule 
effective immediately without provision 
for public comment. The amendment 
simply reflects the change of the Voting 
Section’s address and, therefore, is 
technical in nature and does not affect 
any substantive provision of the 
guidelines. Public comment could have 
no effect on this amendment.

List of Subjects in 28 CFR Part 51
Administrative practice and 

procedure, Civil rights, Elections,
Voting rights.

For the reasons set forth in the 
preamble, 28 CFR Part 51 is amended as 
follows: '

PART 51— PROCEDURES FOR TH E  
ADMINISTRATION O F SECTION 5 OF  
THE VOTING RIGHTS A C T  OF 1965, AS  
AMENDED

1. The authority citation for part 51 
continues to read as follows:

Authority: 5 U .S.C 301; 28 U.S.C. 509,
510; 42 U.S.C 1973c.

$51.24 [Amended]
2. Section 51.24 is amended by 

removing, in paragraph (b), the words 
“room 716” and adding, in their place, 
the words “room 818A”.

Dated: September 22,1993.
Janet Reno,
Attorney General.
[FR Doc. 93-24079 Filed 9 -3 0 -9 3 ; 8:45 am] 
BILUNG CODE 4410-01-M

DEPARTMENT O F TH E  INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 917

Kentucky Permanent Regulatory 
Program; Termination and Reassertion 
of Jurisdiction

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Final rule; approval of 
amendment.

SUMMARY: OSM is announcing the 
approval of a proposed program 
amendment to the Kentucky permanent 
regulatory program (hereinafter referred 
to as the Kentucky program) under the 
Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
amendment consists of proposed 
modifications to 405 Kentucky 
Administrative Regulations (KAR)
1:007, 3:007 and 7:030. The proposed 
program amendment pertains to the 
termination and reassertion of 
Kentucky’s jurisdiction to regiilate 
interim and permanent program 
minesites. The proposed regulation 
changes are in response to a Notice of 
Reinstatement of Suspended Rule, 
published by OSM on April 10 ,1992  (57 
FR 12461), in which OSM reinstated the 
termination of jurisdiction rule based 
upon a decision of the U.S. Court of 
Appeals for the District of Columbia 
Circuit in NWF v. Lujan II. These 
proposed regulation changes also 
respond in part to OSM’s 30 CFR Part 
732 letter dated February 8 ,1990 , 
(Administrative Record No. KY-967). 
EFFECTIVE DATE: October 1 ,1993 .
FOR FURTHER INFORMATION CONTACT: 
William J. Kovacic, Director, Lexington 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 2675 
Regency Road, Lexington, Kentucky 
40503, Telephone (606) 233-2896. 
SUPPLEMENTARY INFORMATION:
I. Background on the Kentucky Program.
II. Submission of Amendment.
III. Director’s Findings.

IV. Summary and Disposition of Comments.
V. Director’s Decision.
VI. Procedural Determinations.

I. Background on the Kentucky 
Program

On May 18 ,1982 , the Secretary of the 
Interior conditionally approved the 
Kentucky program. Information 
pertinent to the general background, 
revisions, modifications, and 
amendments to the proposed permanent 
program submission, as well as the 
Secretary’s findings, the disposition of 
comments and a detailed explanation of 
the conditions of approval can be found 
in the May 18 ,1982 , Federal Register 
(47 FR 21404-21435). Subsequent 
actions concerning the conditions of 
approval and program amendments are 
identified at 30 CFR 917.11, 917.13, 
917.15, 917.16, and 917.17.

II. Submission of Amendment

By letter of July 21 ,1992 , 
(Administrative Record No. KY-1165) 
Kentucky submitted a proposed 
program amendment containing 
modifications to 405 Kentucky 
Administrative Regulations (KAR)
1:007, 3;007 and 7:030 regarding 
termination and reassertion of 
jurisdiction. These proposed regulation 
changes also respond in part to OSM’s 
30 CFR Part 732 letter dated February 8, 
1990, (Administrative Record No. K Y - 
967).

OSM announced receipt of the 
proposed amendment in the September
23 .1992 , Federal Register (57 FR 
43948), and in the same notice, opened 
the public comment period and 
provided opportunity for a public 
hearing on the adequacy of the proposed 
amendment. The comment period 
closed on October 23 ,1992 .

By letter dated December 9 ,1 9 9 2  
(Administrative Record Number K Y - 
1199), Kentucky resubmitted its 
proposed program amendment 
regarding termination and reassertion of 
jurisdiction, with changes to 405 KAR 
1:007 and 3:007 which take into account 
the possibility that termination could 
occur after November 1 ,1992 , on 
interim program sites for which no bond 
wasposted.

OSM announced receipt of the revised 
amendment in the January 14 ,1993 , 
Federal Register (58 FR 4386), and in 
the same notice, reopened the public 
comment period and provided 
opportunity for a public hearing on the 
adequacy of the revised amendment.
The comment period closed on January
29.1993 .
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in. Director's Findings
Set forth below, pursuant to SMCRA 

and the Federal regulations at 30  CFR 
732.15 and 732.17 are the Director's 
findings concerning the proposed 
amendment to the Kentucky program.

Revisions not specifically discussed 
below concern nonsubstantive wording 
changes, or revised cross-references and 
paragraph notations to reflect 
organizational changes resulting from 
this amendment.

A. 405 KAR 1:007 and 3:007
Kentucky proposes to revise Chapters 

1 and 3 of its Administrative 
Regulations, dealing with the interim 
regulatory program, by adding 405 KAR 
1:007 and 405 KAR 3:007, covering 
surface coal mining and the surface 
effects of underground mining, 
respectively. The purpose of the 
proposed rules, as set forth in the 
Necessity and Function sections of the 
proposed rules, is to establish 
requirements for terminating the 
jurisdiction of the Cabinet under 
Chapters 1 and 3 over the reclaimed site 
of a completed surface coal mining and 
reclamation operation, or increment , 
thereof, and to reassert that jurisdiction 
under certain conditions.

Pursuant to proposed Sections 1 of 
405 KAR 1:007 and 3:007, as revised 
and resubmitted on December 9 ,1992 , 
beginning November 1 ,1 9 9 2 , the 
Cabinet's jurisdiction shall terminate 
when (1) die Cabinet has determined in 
writing that all requirements imposed 
under 405 KAR Chapters 1 and 3 and 
KRS Chapter 350 have been successfully 
completed; or (2) if  a performance bond 
was required, die Cabinet has made a 
final decision pursuant to Section 11 of 
405 KAR 1:050 or 3:050, to fully release 
the performance bond. The Cabinet's 
decision shall not be final until the time 
to file administrative and judicial 
appeals has expired and all appeals 
have been resolved.

By letter dated September 14 ,1992  
(Administrative Record Number K Y - 
1178), in response to a request from 
OSM dated July 2 3 ,1992  
(Administrative Record Number K Y - 
1166), Kentucky submitted a copy of its 
standard interim program site bond 
release form. The form provides for a 
finding, based on inspection of the 
permitted area, that reclamation is 
complete and satisfactory. Also on 
September 1 4 ,1992 , Kentucky 
submitted a copy of the Statement of 
Consideration (Administrative Record 
Number KY—1179), which summarizes 
the comments received at a public 
hearing held on August 2 7 ,1992 , and 
Kentucky's responses to those

comments. In response to one of the 
comments, Kentucky stated that "the 
permittee’s compliance with 405 KAR 
Chapters 1 and 3, rather than 30 CFR 
chapter VII, subchapter B, was the 
appropriate basis for the Cabinet's bond 
release decisions and subsequent 
terminations of jurisdiction." However, 
under 30 CFR 700.11(d)(l)(i), 
termination of jurisdiction for interim 
program sites is appropriate only after a 
determination of compliance with 
subchapter B of 30 CFR chapter VII.

Therefore, in order for Kentucky to 
terminate its jurisidction over interim 
sites based on a determination of 
compliance with the State’s interim 
program, it must be shown that its 
interim program contains the same 
performance standards which serve as 
prerequisites to bond release as those 
contained in 30 CFR chapter VH, 
subchapter B. In this regard, OSM has 
reviewed the performance standards 
contained in Kentucky’s interim 
program regulations, and has found that 
any provisions having a direct impact 
on the State’s bond release procedures 
are the same as those contained in the 
corresponding Federal interim 
regulations. Therefore, the Director 
finds that 405 KAR 1:007, Section 1 and 
3:007, Section 1 are no less effective 
than the corresponding Federal 
regulations at 30 CFR 700.11(d)(l)(i).

Proposed Section 2 of 405 KAR 1:007 
and 3:007 provides for the reassertion of 
jurisdiction by the Cabinet where its 
bond release decision or other 
determination that led to the 
termination of jurisdiction was based 
upon fraud, collusion, or 
misrepresentation of a material fact.
This proposal is substantively identical 
to the Federal provisions set forth at 30 
CFR 700.11(d)(2). Therefore, the 
Director finds the proposal to be no less 
effective than the Federal counterpart.

B. 405 KAR 7:030
Kentucky proposes to revise 405 KAR 

7:030 by adding Section 4, Termination 
and Reassertion of Jurisdiction.
Pursuant to the proposed new rule, the 
jurisdiction of the Cabinet over the 
reclaimed site of a completed surface 
coal mining and reclamation operation, 
or increment thereof, or coal exploration 
operation, shall terminate when:

(a) H ie Cabinet makes a written 
determination that all requirements 
under 405 KAR Chapters 7 -24  and KRS 
Chapter 350 have been successfully 
completed; or

(bj Where a performance bond was 
required, the Cabinet makes a final 
decision to release the bond fully. Such 
decision is not to be considered final 
until the time for filing administrative

and judicial appeals has expired and all 
appeals have been resolved.

The proposed rule further provides 
that the Cabinet shall reassert its 
jurisdiction if  it is demonstrated that the 
bond release decision or other 
determination that led to the 
termination of jurisdiction was based 
upon fraud, collusion, or 
misrepresentation of a material fact.
This proposed language is substantively 
identical to that found in the 
corresponding Federal rule at 30 CFR 
700.11(d)(l)(ii) and (d)(2). Therefore, the 
Director finds the proposal to be no less 
effective than the Federal counterpart.

IV. Summary and Disposition o f 
Comments

P ublic Com m ents
The public comment periods and 

opportunities to request a public 
hearing were announced in the 
September 23 ,1992 , Federal Register 
(57 FR 43948), and the January 14,1993, 
Federal Register (58 FR 4386). The 
public comment periods closed on 
October 2 3 ,1992 , and January 29 ,1993 , 
respectively. No one requested an 
opportunity to testify at the scheduled 
public hearings so no hearings were 
held.

The Kentucky Resources Council 
(KRC), in a letter dated February 1 ,1993  
(Administrative Record Number K Y - 
1208), expressed its support for the 
termination of jurisdiction regulations 
as revised and resubmitted by Kentucky 
on December 9 ,1 9 9 2  (Administrative 
Record Number KY-1199). KRC felt that 
concerns it had raised in a letter dated 
October 23 ,1992  (Administrative 
Record Number K Y -1194) had been 
adequately resolved by Kentucky's 
resubmission.

A gency  Com m ents
Pursuant to section 503(b) of SMCRA 

and the implementing regulations of 30 
CFR 732.17(h)(ll)(i), comments were 
solicited from various government 
agencies with an actual or potential 
interest in the Kentucky program. The 
U.S. Forest Service, Mine Safety and 
Health Administration, Bureau of Land 
Management, and Bureau of Mines 
acknowledged receipt of the proposed 
amendment but offered no substantive 
comments.

V. Director’s Decision
Based upon the above findings, the 

Director is approving the program 
amendment as submitted by Kentucky 
on July 21 ,1992 , and revised and 
resubmitted on December 9 ,1992 . The 
Federal rules at 30 CFR, part 917 
codifying decisions concerning the
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Kentucky program are being amended to 
implement this decision. The Director is 
approving these State rules with the 
understanding that they be promulgated 
in a form identical to that submitted to 
OSM and reviewed by the public. Any 
differences between these rules and the 
State’s final promulgated rules will be 
processed as a separate amendment 
subject to public review at a later date. 
This final rule is being made effective 
immediately to expedite the State 
program amendment process and to 
encourage states to bring their programs 
into conformity with the Federal 
standards without,undue delay. 
Consistency of State and Federal 
standards is required by SMCRA.
EPA Concurrence

Under 30 CFR 732.17(h)(ll)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment that relate to air or 
water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 e ts e q .) or the Clean 
Air Act (42 U.S.C. 7401 et seq.). The 
Director has determined that this 
amendment contains no provisions in 
these categories and the EPA’s 
concurrence is not required.

VI. Procedural Determinations

Executive Order 12291
On July 12 ,1984 , the Office of 

Management and Budget (OMB) granted 
the Office of Surface Mining 
Reclamation and Enforcement (OSM) an 
exemption from Sections 3 ,4 ,  7 and 8 
of Executive Order 12291 for actions 
related to approval or conditional 
approval of State regulatory programs, 
actions and program amendments. 
Therefore, preparation o f a regulatory 
impact analysis is not necessary and 
OMB regulatory review is not required.

Executive O rder 12778
The Department of the Interior has 

conducted the reviews required by 
section 2 o f Executive Order 12778 and 
[has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards o f subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
[promulgated by a specific State, not by 
¡OSM. Under sections 503 and 505 of the 
Surface Mining Control and 
Reclamation Act (SMCRA) (30 U.S.C.
1253 and 1255) and 30 CFR 730.11,
732.15 and 732.17{h)(10), decisions on

proposed State regulatory programs and 
program amendments submitted by the 
States must be based solely on a 
determination o f whether the submittal 
is consistent with SMCRA and its 
implementing Federal regulations and 
whether the other requirements o f 30 
CFR parts 730, 731 and 732 have been 
met.

N ational Environm ental P olicy  Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2)(C).

Paperw ork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C. 
3507 et seq.

Regulatory Flexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject o f this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the 
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations.

List o f Subjects in 30 CFR Part 917

Intergovenmental relations, Surface 
mining, Underground mining.

Dated: September 22 ,1993 .
Carl G. Close,
Assistant Director, Eastern Support Center.

For the reasons set forth in the 
preamble, title 30, chapter VII, 
subchapter T  o f the Code o f Federal 
Regulations is amended as set forth 
below:

PART 917— KENTUCKY

1. The authority citation for Part 917 
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. 30 CFR 917.15, is amended by 
adding new paragraph (ss) to read as 
follows:

§ 917.15 Approval of regulatory program 
amendments.
*  *  ft *  *

(ss) The following amendment 
submitted to OSM on July 21 ,1992 , and 
modified and resubmitted on December
9 ,1992 , is approved effective October 1, 
1993. The amendment consists of 
additions and modifications to the 
following provisions of the Kentucky 
Administrative Regulations (KAR):
405 KAR Termination and reassertion of 

1:007. jurisdiction—Interim pro
gram -surface mining.

405 KAR Termination and reassertion of 
3:007. jurisdiction—Interim pro

gram—underground mining. 
405 KAR Termination and reassertion of 

7:030 jurisdiction—Permanent
Sec. 4. program.

' [FR Doc. 93-24149 Filed 9 -3 0 -9 3 ; 8:45 am]
BILUNQ CODE 4310-06-M

DEPARTMENT O F DEFENSE

Office of the Secretary 

[DoD 6010.8-R]

32 CFR Part 199 

RIN 0720-AA15

Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS); 
Reimbursement of Providers, Claims 
Filing, and Participating Provider 
Program

AGENCY: Office of the Secretary, DoD. 
ACTION: Final rule.

SUMMARY: This final rule implements 
provisions of the Department of Defense 
Appropriations Act, 1993, section 901^. 
which limits increases in maximum 
allowable payments to physicians and 
other individual professional providers 
(including clinical laboratories), 
authorizes reductions in such amounts 
for overpriced procedures, provides 
special procedures to assure beneficiary 
access to care, and establishes limits on 
balance billing by providers. Also, the 
final rule implements a provision of the 
National Defense Authorization Act for ' 
Fiscal Year 1992 that requires providers 
to file claims on behalf of CHAMPUS 
beneficiaries, builds into the CHAMPUS 
Regulation provisions that have been in
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effect for several years regarding the 
Participating Provider Program, and 
implements a new approach for 
CHAMPUS reimbursement for 
ambulatory surgery.
DATES: This rule is effective November
1,1993.

It applies to services delivered on or 
after that date.
ADDRESSES: Office of the Civilian Health 
and Medical Program of the Uniformed 
Services (OCHAMPUS), Program 
Development Branch, Aurora, CO 
80045-6900. For copies of the Federal 
Register containing this final rule, 
contact the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 
783-3238.
FOR FURTHER INFORMATION CONTACT: 
Steve Lillie, Office of the Assistant 
Secretary of Defense (Health Affairs), 
telephone (703) 695—3350.

Questions regarding payment of 
specific claims under the CHAMPUS 
allowable charge method should be 
addressed to the appropriate CHAMPUS 
contractor.
SUPPLEMENTARY INFORMATION:
I. Introduction and Background

A. Congressional Action
The Department of Defense 

Appropriations Act, 1993, Public Law 
102-396, that was signed on October 6, 
1992 provides that no funds 
appropriated for CHAMPUS may be 
used for payments to physicians and 
other authorized individual health care 
providers in excess of the amounts 
allowed in Fiscal Year 1992 for similar 
services, except that: (a) For services for 
which the Secretary of Defense 
determines an increase is justified by 
economic circumstances, the allowable 
amounts may be increased in 
accordance with appropriate economic 
index data similar to that used for 
Medicare; and (b) for services the 
Secretary determines are overpriced 
based on allowable payments under 
Medicare, the allowable amounts shall 
be reduced by not more than 15 percent 
(except that the reduction may be 
waived if the Secretary determines that 
it would impair adequate access to 
health care services for beneficiaries). 
The Secretary is directed to solicit 
public comment prior to promulgating 
regulations to implement this section, 
and implementing regulations are to 
include a limitation similar to that used 
under Medicare on the extent to which 
a provider may bill a beneficiary an 
actual charge in excess of the allowable 
amount.

Thus, section 9011 provides 
Congressional direction to reduce 
CHAMPUS payment limits for 1 
professional services towards the 
Medicare limits for similar services, and 
to proceed gradually by reducing each 
CHAMPUS payment limit by no more 
than 15 percent per year. Additionally, 
the provision requires that spedal 
consideration be given to beneficiary 
access to health care services as 
reductions in payment limits are 
undertaken. Lastly, limitations (similar 
to Medicare limitations) on balance 
billing of beneficiaries by 
nonparticipating providers are required.

Tne National Defense Authorization 
Act for Fiscal Year 1992, Public Law 
102-190, section 716, added a new 
section 1106 to title 10, United States 
Code, “Submittal of Claims Under 
CHAMPUS”. This section requires that 
each provider of services under 
CHAMPUS must submit claims on 
behalf of beneficiaries, provides 
authority to waive the claims filing 
requirement in cases where access may 
be impaired, and limits the period 
during which claims may be filed to one 
year following the date of service.

Another statutory provision pertinent 
to this final rule is 10 U.S.C. 
1079(j)(2)(A), which allows CHAMPUS 
to reimburse institutional providers “to 
the extent practicable in accordance 
with the same reimbursement rules as 
apply to payments to providers of 
services of the same type under” 
Medicare. This authority was used in 
implementing the CHAMPUS DRG- 
Based Payment System in 1987, and 
other CHAMPUS reimbursement 
approaches for institutional providers.
In this final rule, the authority is 
applied to another type of institutional 
provider, providers of ambulatory 
surgery services.
B. The N eed fo r  Reform o f CHAMPUS 
Payment M ethods

Over the past several years, at the 
direction of Congress, growth in 
CHAMPUS payment limits for 
physicians and other individual 
professional health care providers has 
been constrained, and late in 1991, 
reductions in payment limits for certain 
overpriced procedures were undertaken. 
Additional reductions were taken in 
May 1992 and March 1993. Despite 
these measures, CHAMPUS professional 
payment limits remain about 40 percent 
higher than Medicare payment limits. 
Medicare is by far the largest payor for 
health services in the country, and as 
such its payment methodologies are 
carefully developed by the Executive 
Branch and Congress and subject to 
intense scrutiny by the public and by

providers of health services. The 
product of this intensive activity 
represents the Federal government’s 
best judgment on what constitutes a 
reasonable and appropriate payment 
method for the nation’s largest health
care program.

CHAMPUS, being structurally similar 
to Medicare and a considerably smaller 
program, neither attracts nor requires 
the same degree of attention in 
development of reimbursement 
methods. Thus, Congress has followed 
the prudent course of directing that 
CHAMPUS adopt or adapt Medicare 
reimbursement approaches when 
appropriate. In the case of payments to 
physicians and other individual 
providers, Congress directed in the 
Department of Defense Appropriation 
Act, 1993 that CHAMPUS payment 
limits be measured against Medicare 
payment limits to identify CHAMPUS 
payment limits that are too high; and 
those overpriced procedures be 
gradually reducea, without impairing 
adequate access to care.

This final rule moves ndt only to 
implement a requirement of law, but 
also to advance an important policy 
objective. Requirements have been 
established for major reductions in the 
Defense Department budget, creating a : 
need to at least moderate the rate of 
growth in DoD’s health care budget.
After years of study and deliberation, 
reasonable payment levels have been 
established by law for providers under 
the government’s primary health care 
program, Medicare. CHAMPUS

f>aymeiits in excess of those reasonable £
evels are presumptively unnecessary 

and undesirable. Thus it is an important 1 
policy objective for DoD to undertake a, 
gradual transition, without impairing 
access, to these fair and reasonable j 8
levels.

This policy objective is also advanced 
by the provisions of this final rule 
regarding payments for ambulatory 
surgery. CHAMPUS payment reforms 
for most inpatient hospital care, for 
most inpatient mental health care, and 
for physician reimbursements have 
shifted the basis away from billed 
charges and toward reimbursement 
based on the costs of providing services 
One of the last remaining circumstance! 
in which CHAMPUS reimburses care oi 
the basis of billed charges is for 
ambulatory surgery. This final rule 
establishes a new approach featuring 
prospectively-determined pricing for 
ambulatory surgery services.

For the most part, CHAMPUS pays « 
health care services on the basis of 
claims submitted after services are 
rendered, similar to the approach used 
by Medicare and throughout the health
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care industry. Medicare requires 
providers to file claims on oehalf of 
beneficiaries, which increases efficiency 
of claims processing, because claims are 
more accurate and complete, and 
reduces paperwork burdens for 
beneficiaries. This final rule implements 
a statutory requirement in  the National 
Defense Authorization Act for Fiscal 
Year 1992 that establishes a general 
obligation for both institutional and 
individual providers also to file 
CHAMPUS claims on behalf of 
beneficiaries.

C. Adapting the M edicare F ee Schedu le 
Approach to  CHAMPUS

In January 1992, Medicare 
implemented a new fee schedule for 
physician payments, based on a 
resource-based relative value scale 
(RBRVSJ, Rather than basing allowable 
payments for health care services on the 
historical charges submitted by 
providers, the approach uses the relative 
resource requirements o f procedures as 
the basis for allowable payments. Each 
service is reimbursed based on its value, 
which is the sum o f relative value units

liability insurance. Nationally uniform 
relative values are adjusted to localities 
according to published geographic 
practice cost indices, and a national 

I conversion factor is used to convert total 
l relative value units into dollar payment 
; levels. Medicare is  in  transition from its 
j former historical-charge-based payment 
I approach to the Medicare Fee Schedule; 
the new approach will be folly 

I implemented in 1996.
The Medicare Fee Schedule is the 

I culmination o f long-term efforts to 
achieve a rational payment system for 
physicians, involving experts from 
inside and outside the government. A 
research team led by William Hsiao, 

jPh.D,, o f the Harvard University School 
[of Public Health, produced a series of 
seminal reports on  development and 
application of resource-based relative 

[ value scales for physician services.
I Additional substantial contributions to 
[the development o f the Medicare Fee 
[Schedule were made by the Federally- 
| sponsored Physician Payment Review 
[Commission, the Urban Institute, and 
[the Center for Health Economics 
[Research. Thorough consideration of the 
[theoretical and practical effects of 
[implementing the Fee Schedule 
[preceded its introduction in 1992.

In examining the Medicare Fee 
[Schedule payment approach, we are 
[encouraged that evidence to date 
[indicates that it  will provide a 
[reasonable basis for determining 
[appropriate CHAMPUS payment limits,

if  we proceed prudently. Among the 
points that encourage us, monitoring of 
the Medicare system to date has 
uncovered no systematic evidence that 
implementation of the new approach 
has reduced access to care for Medicare 
beneficiaries. On the contrary, results of 
a Louis Harris & Associates survey 
commissioned by the Physician 
Payment Review Commission (PPRC 
Annual Report to Congress, 1993) 
indicated that 94 percent o f doctors 
with substantial Medicare practices still 
accepted new Medicare patients in the 
last six months of 1992. Further, of 
those who did not, most also had not 
done so the prior year, before the new 
payment system was implemented.

In addition, a  PPRC survey of 
beneficiary complaints in 1992 found 
that in general, "Medicare beneficiaries 
registered few or no complaints 
regarding access to care,” {Id., page 97.)

Perhaps most significant, Medicare 
claims data show that through the early 
implementation o f the fee schedule, 
both assignment (acceptance o f the 
Medicare allowed charge as payment in 
full) and participation (acceptance of. 
assignment on all claims) increased. 
According to die PPRC report (page 
105);

Based on the first six months data from 
1992, the implementation of the fée schedule 
was accompanied by increased participation 
and assignment and reduced balance billing. 
Early claims data show a 34 percent 
reduction in the total amount of balance 
billing. Of total Medicare payments for 
physicians’ services, 76 percent were paid to 
participating physicians, and 66 percent were 
paid on assignment These figures all 
continue recent trends toward greater 
participation rates and reduced balance 
billing.

These trends have continued into 1993. 
According to data from the Health Care 
Financing Administration, during the 
first quarter of calendar year 1993 ,84  
percent of Medicare payments for 
physicians’ services were paid to 
participating physicians, and 93 percent 
were paid on assignment. Thus, 
concerns about adverse impacts on 
beneficiaries resulting from 
implementation of die Medicare fee 
schedule have not been observed to 
date.

The early experience of Medicare 
following implementation of the 
Medicare Fee Schedule mirrors the 
experience o f CHAMPUS over the past 
several years. Although growth in 
CHAMPUS prevailing charge limits for 
physicians and other individual 
professional providers was constrained 
beginning in 1989, no adverse impact on 
access, as indicated by provider 
participation rates, has been observed.
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On the contrary, there has been a steady 
increase in the percentage o f claims on 
which providers accept the CHAMPUS 
allowable amount as rail payment—this 
“participation rate” was 67.8 percent in 
the first quarter o f 1989, and rose to 81.8 
percent by the second quarter of 1992. 
This suggests that the revisions to 
CHAMPUS payment policy to date have 
not adversely affected beneficiary access 
to care.

The fundamental soundness of the 
Medicare^ approach, the early 
indications that it is not causing adverse 
effects, and recent CHAMPUS 
experience all suggest that adapting it to 
CHAMPUS can be accomplished 
without creating access problems, i f  we 
proceed carefully. Accordingly, we will 
phase in payment reductions, in line 
with Congressional guidance, and 
provide ongoing controls to assure 
access to care. These protections will be 
based on analysis of data from each 
locality to provide maximum protection, 
and will include a special “fail-safe” 
mechanism in the form of a new 
provision for petitioning for relief in 
special circumstances. In addition, new 
emphasis will be placed on the 
Participating Provider Program, which 
will provide beneficiaries with 
increased access to providers who 
accept the CHAMPUS maximum 
allowable charge as full payment 
Finally, new limits on balance billing by 
providers who do not accept assignment 
will provide an additional measure of 
financial protection for beneficiaries.

D. Public Continents
The proposed rule was published in 

the Federal Register December 10 ,1992  
(57 FR 58427). We received 29 comment 
letters. All o f these were from providers 
and provider associations. Many of 
them were quite similar in content and 
wording. Some were very detailed and 
provided helpful analytical input. We 
thank those who provided comments. 
Specific matters raised by commenters 
and our analysis of the comments are 
summarized below.

II. Payments to Physicians and Other 
Authorized Individual Professional 
Providers

A. Provisions o f  P roposed Rule 
(Revisions to Siection 199.14(g))

Pursuant to the Fiscal Year 1991 
Department of Defense Appropriations 
Act, Public Law 101-511 , section 8012, 
CHAMPUS published a final rule on 
September 6 ,1 9 9 1  (56 FR 44001), which 
established a process for identifying 
“overpriced procedures” and reducing 
the CHAMPUS maximum allowable 
charges for such procedures. Procedures
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targeted for reduction were those which 
exceeded 1.5 times the Medicare Fee 
Schedule amount. This target was based 
on a comparison of existing CHAMPUS 
payment limits to the new Medicare 
amounts. In the aggregate, CHAMPUS 
payment limits were about 1.5 times the 
Medicare amounts.

The proposed rule contained a new 
standard for determining overpriced 
procedures for CHAMPUS, based on the 
Department o f Defense Appropriations 
Act, 1993, section 9011. The new 
standard of comparison is the fully 
phased in Medicare Fee Schedule 
amount under Medicare. Thus, under 
the proposed rule, for procedures for 
which the CHAMPUS maximum 
allowable charge is above the fully 
phased in Medicare Fee Schedule 
amount, the CHAMPUS level would be 
reduced, unless the reduction is waived 
because of access considerations. The 
reduction would not exceed 15 percent 
per year, nor result in a CHAMPUS level 
below the Medicare level.

Simultaneous with implementing its 
reductions for overpriced procedures 
based on the FY 1991 statute,
CHAMPUS implemented a process for 
determining prevailing charges on a 
national basis, with local economic 
adjustments (similar to the approach 
used by Medicare). This system 
replaced state-by-state prevailing 
charges with more precise locality-based 
maximum allowable charges. We have 
received sporadic reports of localities 
where the combined effect of the 
“overpriced procedure” reductions and 
the shift from state-based to locality- 
based payment limits was to reduce 
payments for some procedures by more 
than fifteen percent in some localities.

To respond to these concerns, the 
proposed rule included limitations on 
reductions in maximum allowable 
charges for localities. For any procedure 
with more than 50 annual claims in a 
locality, the cumulative reduction 
cannot exceed 15 percent per year in the 
locality. We proposed to use the 
threshold of 50 claims per year 
involving that specific procedure in that 
locality to assure the statistical validity 
of the calculations and the practical 
relevance of this special step.

In order to protect beneficiaries and 
avoid impairing access to care, the 
proposed rule included two separate 
mechanisms to assure adequate access 
to care. The first of these was an 
objective, statistical test; the second was 
a flexible method that will allow a case- 
by-case judgment of any special factors 
in any locality,

Under the first procedure, we 
proposed to monitor the amount of 
balance billing of beneficiaries for all

specific procedures (other than very 
infrequent procedures) in all localities. 
Balance billing refers to a provider 
billing a beneficiary for any amount 
above the CHAMPUS payment rate (not 
counting normal deductibles and cost 
sharing amounts). Again, we proposed a 
threshold of 50 claims per year in a 
locality involving the particular 
procedure to assure the statistical 
validity of the test. In any case in which 
a reduction of the CHAMPUS payment 
level would have taken place based on 
the comparison to the Medicare level, 
the reduction would be waived if in the 
previous year the number of claims on 
which there was no balance billing falls 
below a certain level. In the proposed 
rule, we set that level at 50 percent of 
all claims in that locality involving that 
procedure. As discussed below, we have 
revised this threshold in the final rule 
to 60 percent. Thus, if the number of 
claims for which there is no balance 
billing falls below 60 percent, we will 
consider there to be an access problem, 
and waive the reduction. However, as 
long as at least 60 percent of the claims 
for a procedure in a locality have no 
balance billing, we have a basis to be 
reassured that beneficiaries have access 
to that procedure from providers who 
will accept the CHAMPUS payment 
level as payment in full.

Recognizing that no statistical test can 
take account of all possible 
circumstances, the proposed rule 
included a second mechanism to assure 
adequate beneficiary access to care. This 
was to allow a waiver of a payment level 
reduction based on a determination by 
the Director, OCHAMPUS that the 
reduction would impair access. This 
determination could be based on any 
relevant evidence, and could be made 
by the Director, OCHAMPUS on the 
Director’s own initiative, or based on a 
petition from providers and 
beneficiaries for such a determination.
As with the waiver based on balance 
billing, we would expect that this fall
back waiver mechanism will not be 
frequently needed, but it was 
incorporated into the proposed rule as 
a fail-safe method to assure adequate 
access.

B. A nalysis o f M ajor Public Com m ents

1. Appropriateness of Medicare Rates
A number of commenters representing 

physicians challenged the premise that 
Medicare rates are adequate, such that 
they should be used as a benchmark for 
reasonable CHAMPUS payment 
amounts. These commenters argued that 
Medicare’s conversion factors and other 
calculations are affected by budget 
considerations unrelated to adequacy of

payment levels. Some of these 
commenters pointed to a number of 
defects they believe exist in the 
Medicare system. They further argued 
that to the extent CHAMPUS reduces 
reimbursement rates based on Medicare 
fee levels, CHAMPUS beneficiaries may 
experience access problems.

R esponse. We continue to believe that 
the statutory requirement that we use 
Medicare rates as the benchmark for 
determining which CHAMPUS rates are 
overpriced is reasonable and 
appropriate. These rates reflect the 
collective judgment of Congress and the 
Executive Branch regarding adequate 
payment levels in the context of the 
nation’s largest health care program. 
Assuring beneficiary access to care, as 
well as maintaining fairness to 
providers, are weighty considerations in 
connection with this collective 
judgment.

We have not, however, accepted this 
remise purely on faith. Rather, we have 
uilt into the rule checks and balances 

to measure the actual marketplace 
consequences of the payment rates 
established for CHAMPUS based on 
Medicare benchmarks. One of these 
checks and balances is our phased 
reduction to the Medicare rates. Under j 
the final rule, we will apply the 15 
percent reduction limit by geographical 
area. This will assure a transition 
gradual enough that we will be able to 
measure carefully its effects.

Another checks and balances 
mechanism is that in any case in which i 
payment levels might become too low, 
based on the actual marketplace 
reaction, our waiver procedures will be 
activated to prop up the CHAMPUS 
payment level. Our measure of 
marketplace reaction is the extent of 
balance billing. If less than 60 percent 
of the claims in an area involving a 
particular procedures have no balance 
billing—a matter purely within the 
control of the provider community and 
the marketplace—our waiver kicks in. 
Further, we provide a fail-back waiver if 
there are special circumstances not 
reflected in the statistical test. These 
waiver procedures provide strong 
safeguards of beneficiary access.

Based on these considerations, we 
continue to believe that the basic 
premise of using Medicare rates as a 
benchmark is reasonable and 
appropriate, as long as we proceed 
cautiously, with prudent checks and 
balances.

2. Medicare Rates Still Being Refined
A related comment made by several 

physician groups was that for certain 
categories of procedures, including 
obstetrical care, the Medicare payment

■
■

■
■
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methodology is still being refined. A 
similar comment pointed out the 
relative immaturity of the Medicare 
payment system, suggesting that further 
experience is needed before replicating 
it. These commenters appeared to be 
concerned that some CHAMPUS rates 
could be reduced prematurely, resulting 
in a CHAMPUS rate potentially less 
than the final Medicare rate, when 
eventually established.

Response. We agree with these 
commenters that there could be 
circumstances in which a CHAMPUS 
Maximum Allowable Charge (CMAC) 
that was reduced because it was higher 
than the Medicare fee could later be too 
low if  the Medicare Relative Value Unit 
(RVU) is subsequently increased 
pursuant to HCFA’s continuing 
refinement process. We have made a 
revision to the final rule to establish a 
special rule for any case in which the 
national CMAC has been reduced to a 
point at which is lower that a 
subsequently increased Medicare fee. 
The special rule is that the national 
CMAC reduction will be restored to the 
extent necessary to bring it up to the 
national Medicare fee.

We note, however, that we do not 
anticipate that this will be a frequent 
occurrence. HCFA undertook a massive 
review process during the first year of 
the RBRVS system to address major 
inaccuracies in the relative value units. 
Any well-documented and specific 
petition for reconsideration of a CPT 
code’s RVU was included in the 
refinement process. This process 
considered about 800 procedures, and 
hundreds of CPT codes had their RVUs 
adjusted. HCFA described this extensive 
review process in the November 25,
1992, Federal Register (57 FR 55917- 
55987). Any major discrepancies in the 
RVUs should have thus been 
incorporated into new values or 
justified at their existing values during 
this past year. In our March 1993 CMAC 
revision, we incorporated changes made 
by HCFA between the 1992 and 1993 
RVUs. We, therefore, believe that any 
major inaccuracies in the RVUs have 
been addressed, both by HCFA and 
DoD.

3. CHAMPUS Fee Lower Than Medicare 
Fee .

Another similar comment was that if  
Medicare fees are considered the proper 
payment amount, then in any case in 
which the CMAC is below the Medicare 
fee, the CMAC should be increased.

Response. We agree with this 
comment. We have made a revision to 
the final rule to state that in any case in 
which the national CMAC is below the 
national Medicare fee, the CMAC will

be increased by the Medicare Economic 
Index up to the Medicare fee. Also, 
when CHAMPUS rates equal Medicare 
rates, the CHAMPUS rates will be 
annually adjusted along with the 
Medicare rates to maintain that 
relationship.

4. Population Differences
Another comment made by several 

commenters was that the differences in 
the beneficiaries served, particularly 
Medicare’s predominant focus on the 
elderly, make Medicare fees an 
inappropriate benchmark for 
CHAMPUS.

R esponse. The RBRVS relative values 
of various medical and surgical 
procedures were not developed based 
on the elderly population, but a typical 
patient population. Thus, the 
fundamentals of the system are not 
distorted by age differences. It is true 
that some features of the system, such 
as the conversion factors, are 
established specifically in relation to the 
Medicare program, and would not 
necessarily be identical if established 
exclusively for CHAMPUS. However, 
this is where our waiver procedures 
assure that any inappropriate 
consequences that might result from 
CHAMPUS following a Medicare action 
can be avoided.

5. Different Services Covered
Several commenters argued that 

another reason why Medicare rates are 
inappropriate for CHAMPUS is that 
CHAMPUS covers some services not 
covered by Medicare.

Response. It is true that there are 
some services, such as certain 
preventive care services, not covered by 
Medicare that are covered by 
CHAMPUS, although there are not many 
of these. These services will, of course, 
continue to be covered by CHAMPUS, 
and, notwithstanding any differences in 
covered services, comparisons with 
Medicare fees will be based on 
appropriate comparable data.

6. Different Program Purposes
Several commenters asserted that 

another reason why Medicare rates are 
inappropriate for CHAMPUS is that the 
two programs have different purposes: 
Medicare is a government entitlement 
program; CHAMPUS is more in the 
nature of an employee compensation 
program.

R esponse. There are many parallels 
between Medicare and CHAMPUS and 
numerous statutory provisions directly 
linking the two programs. Whatever 
philosophical arguments there might be 
about underlying purposes, the basic 
facts are that Cpngress has established

what it considers to be reasonable 
payment rates and other management 
procedures for Medicare and has 
repeatedly authorized or directed 
CHAMPUS to follow them. In view of 
the similar attributes of the two 
programs, which clearly outnumber any 
arguable differences in purpose, we 
believe the Congressional judgment is 
correct.

7. Geographic Practice Cost Indices

Another comment relating to the 
replication by CHAMPUS of Medicare 
procedures was that the geographic 
practice cost indices (GPCIs) used by 
Medicare inadequately reflect actual 
practice costs and should not be relied 
upon by CHAMPUS.

R esponse. We acknowledge that 
refinements are likely in the Medicare 
GPCIs, and look forward to 
implementing those refinements when 
made by Medicare. In the meantime, we 
believe our checks and balances protect 
against any adverse impacts. Our 15 
percent per year limit on reductions is 
applied on a locality basis, as are our 
balance billing waiver test and fail-safe 
waiver authority. These checks and 
balances protect against undesirable 
effects on a locality basis, whether 
attributable to the GPCI calculations or 
otherwise.

8. Waiver Procedures

Several comments addressed our 
proposed procedures for waiving a 
reduction in the CHAMPUS payment 
rates for overpriced procedures. One 
major physician association 
commended us for “foresight” in 
establishing these waiver procedures. 
This commenter and others suggested 
revisions in procedures, however. Some 
commenters urged a change in our 
proposal to limit the balance billing test 
waiver to procedures for which there 
were at least 50 claims in a locality in 
the prior year, arguing, among other 
things, that for new procedures, this test 
would not be met. Some thought our 50 
percent balance billing test was too 
high, and that we should consider a 
substantial increase in current balance 
billing rates to signal an access problem, 
even if  the overall rate of balance billing 
claims remains fairly low. Another 
comment urged consideration of any 
reduction in the number of providers 
under the CHAMPUS program, on the 
grounds that reduced choice of 
providers would not necessarily be 
reflected in balance billing rates. 
Another comment regarding waivers 
requested further details on procedures ? 
for the waiver authority based on other 
evidence of access problems.
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Response. First» we thank the 
commenter who commended our efforts 
in this area. In preparing the proposed 
rule, we devoted a great deal of 
attention to establishing workable, 
effective waiver procedures to assure 
that we would not make inappropriate 
payment rate reductions, and we are 
grateful this effort was noticed.

We have again reviewed our tentative 
decision to apply a 50 claim minimum 
for the balance billing test. This review 
has reaffirmed our view that this is 
necessary to assure a statistically valid 
comparison. Without this limit, 
payment rates for certain procedures 
could much more likely be artificially 
affected by the actions of one or two 
providers or by anomalous claims data. 
It should be understood that the vast 
majority of CHAMPUS professional 
services will be covereoby a test that 
includes a 50 claim requirement for 
statistically reliable results. In fact, our 
most recent claims data show that 89 
percent of physician services will be 
covered under this criteria. It is also 
noteworthy that for new procedures, 
CHAMPUS follows careful crosswalk 
procedures to align old procedure codbs 
with new ones, thereby generating 
historical claims data. Finally, if  any 
special circumstance should arise in 
which a meritorious case is not 
recognized because of the 50 claim 
limit, there remains the foil-back 
authority to consider a waiver based on 
any evidence of access problems.

With respect to the balance billing test 
of a majority of claims involving no 
balance billing, we have carefully 
considered the suggestions that we 
should recognize a lower level of 
balance billing as signalling possible 
access problems, and are making a 
change. In the final rule, if  the number 
of claims for which there is no balance 
billing falls below 60 percent, we will 
waive a reduction that would otherwise 
occur.

To those who might see the waiver 
authority as a way simply to maintain 
higher foes, we note that the statute 
establishes the waiver authority if  a fee 
reduction “would impair adequate 
access to health care services for 
beneficiaries.” We do not believe this 
means that every doctor in town has to 
be satisfied with the CHAMPUS 
payment rates. We believe the proper 
question is: Are physician services 
reasonably available in that locality for 
which the CHAMPUS Maximum 
Allowable Charge will be accepted as 
payment in full? As long as 60 percent 
of claims involving a particular 

rocedure do not include any balance 
illing, it is a reasonable assumption 

that beneficiaries in the area have access

to providers who will not require 
balance billing. If there are special 
circumstances in which this assumption 
is incorrect, the foil-beck waiver process 
will be available.

Similarly, we think it a reasonable 
assumption that if  a significant number 
of providers in an area believe the 
CHAMPUS payment levels are too low, 
it is unlikely that this would manifest 
itself in a noticeable number of 
physicians refusing to treat CHAMPUS 
patients, but not manifest itself in high 
balanced billing rates. However, again, 
the fall-back waiver process is available 
to look at any special cases where the 
balance billing test fails to detect a 
problem.

Regarding the procedures for 
activating the fall-back waiver, we 
prefer to avoid rigid procedures. Rather, 
we want a flexible process than can 
react to any credible evidence that a 
reduction in the CHAMPUS Maximum 
Allowable Charge to move it toward the 
Medicare fee for that procedure would 
cause adverse effects for beneficiary 
access to care in 8 locality. We thus are 
not establishing detailed procedures or 
formats.

We have, however, made two 
revisions to the proposed rule regarding 
waiver procedures. One relates to the 
opportunity for any affected party to 
petition for a waiver based on evidence 
that adequate access to care would be 
impaired. We have revised the rule to 
state that any petition received 120 days 
prior to the implementation of every 
scheduled recalculation of CHAMPUS 
Maximum Allocable Charges will be 
considered and answered prior to the 
recalculation. In general, recalculations 
are scheduled for implementation 
January 1. Thus, petitions received by 
September 1, would be assured of 
consideration in the regular update 
cycle. However, petitions may be 
submitted at any time. If during the 
course of a year, problems are identified 
attributable to a reduction made at the 
beginning of the year, the reduction may 
be restored, resulting in services 
provided in the remainder of the year 
being paid on the basis of the restored 
level.

H ie second revision to the proposed 
rule concerning waiver procedures is 
that the final rule makes clear that 
waiver decisions are not subject to the 
CHAMPUS appeals and hearings 
procedures. These procedures apply to 
case-specific adjudications. The waiver 
processes are exercises of statistical 
measures and discretionary policy 
judgments, and are not appropriate for 
appeals and hearings adjudications.

9. Comparative Data Availability
One commenter asked for clarification 

of a statement in the proposed rule that 
during the process of comparing 
CHAMPUS rates to Medicare rates, if  
comparable CHAMPUS and Medicare 
data are unavailable, but there are 
reasonable alternative data sources, the 
alternative data may be used.

R esponse: This provision is to cover 
situations, such as a redefinition of 
procedure codes or other circumstances, 
in which CHAMPUS claims were not 
coded identically to Medicare claims. In 
such cases, the reasonable thing to do is 
to establish appropriate “crosswalks” or 
apply some other sound analytical 
judgment to put the data sets on a basis 
for proper comparison. The provision of 
the rule authorizes this type of action.

10. Pediatric Services
Most of the comment letters we 

received were from providers of 
pediatric services, including physicians, 
children's hospitals, and associations. 
They asserted that physician costs for 
caring for children are higher than 
providing the same services to adults, 
citing, among other things, a report of 
the Physician Payment Review 
Commission (PPRC) suggesting that 
such a children's differential might exist 
for some services. Therefore, they 
argued, it would be improper to allow 
payments for pediatric care to be based 
on determinations of the value of 
services in the context of adult 
populations. These commenters 
suggested that increases to payments be I 
made for care provided to children in 
comparison to the same service 
provided to an adult.

R esponse. Because we considered this] 
such an important issue, we 
commissioned a study by Lewin-VHI, a 
prominent health care consulting firm, 
of CHAMPUS claims data to determine 
whether CHAMPUS experience 
supported the thesis that physician 
costs for caring for children are higher. 
We believe that if  this thesis is true, it ; 
would be reflected in the billed charges 
submitted to CHAMPUS by physicians. 
A copy of the Lewin-VHI study will 
appear as Attachment 1 (to be published 
later) to this preamble.

The results of this study clearly foil to 
support the thesis that costs for 
children’s care are generally higher. 
Only 12.3 percent of all CHAMPUS 
payments for services for children are in 
categories of care for which charges for ; 
pediatric care are higher, to a 
statistically significant extent, than 
charges for providing the same service .j 
to adults. In contrast, 56.2 percent of all 
CHAMPUS payments for services for
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children are in categories of care for 
which charges for pediatric care are 
lower, to a statistically significant 
extent, than charges for providing the 
same service to adults. For the 
remainder, there is no statistically 
significant difference, or age differences 
are already captured by age-specific 
procedure codes. (These percentages 
compare children ages 0 -5  with adults.)

Lewin-VHI also specifically examined 
CHAMPUS data on the three procedures 
the PPRC listed as examples for which 
a children's cost differential might exist. 
For two of these, no statistically 
significant difference was found. For the 
other, charges for pediatric cases were 
significantly less tnan charges for adult 
care.

As part of this study, we sought 
information on the effects of each of 
three options: (1) Establish no special 
payment differential for pediatric care 
(i.e., the position reflected in the 
proposed rule); (2) establish a special 
payment differential for pediatric care 
that pays extra for procedures for which 
there is evidence of higher costs for 
pediatric care and makes no adjustment 
for procedures for which there is 
evidence of lower costs for pediatric 
care (the probable preference of the 
commenters on this issue); and (3) 
establish a special payment differential 
for pediatric care that pays extra for 
procedures for which there is evidence 
of higher costs for pediatric care and 
pays less for procedures for which there 
is evidence of lower costs for pediatric 
care (a compromise option).

With respect to option 2, Lewin-VHI 
calculated the additional payments for 
pediatric care that would be needed to 
fully reimburse all of the services for 
which the study identified potential 
higher costs for children. Lewin-VHI 
reported that if  we were to increase 
CMACs for pediatric care (ages 0-17) for 
procedures for which there is evidence 
of probable higher children's costs by 
the same percentage by which pediatric 
charges exceed adult charges, total 
CHAMPUS pediatric payments would 
increase by less than three percent 
above current payments. Put another 
way, if  we viewed option 2 as 100 
percent fair, we would have to view 
option 1, based on our study, as about 
97 percent fair. We did not calculate the 
payment effects of option 3, but it 
would certainly produce a significant 
net decrease in CHAMPUS payments for 
pediatric care.

Were we inclined to adopt a payment 
differential, we would see option 3 as 
presenting much stronger policy 
justification than option 2. If a payment 
system should recognize apparent cost 
differences based on patients’ ages, then

the differences should be recognized 
without bias as to which providers 
would be “winners” or “losers.”

However, our conclusion is to stay 
with option 1. The payment system is 
already extraordinarily complex, with 
payment differences based on thousands 
of procedure codes, hundreds of 
geographical localities, and numerous 
special calculations and checks and 
balances. Theoretical possibilities for 
increased precision are numerous, if  not 
limitless. But valid statistical data to 
support such precision is quite often 
lacking, and the resulting administrative 
burden and increased confusion can be 
very counterproductive. Like all 
prospective payment methods, claim- 
by-claim precision in producing the 
“correct” payment is not achievable.
The objective must be to produce a 
system that, on the whole, provides fair 
payment. Our view is that additional 
layers of complexity should be adopted 
only to serve compelling needs. The 
proposed pediatric differential does not 
meet this test.

Furthermore, we are very reluctant to 
alter the relative values for pediatric 
services without concrete research on 
this matter, rather than general 
comments or anecdotes. We understand 
that legislation has been introduced in 
Congress this year (similar to a

rovision in legislation passed last year,
ut vetoed by President Bush) that 

would require the Secretary of HHS to 
study and develop RVUs for pediatric 
services. We will evaluate such research 
and reconsider our position on this 
matter if  indicated by the results of such 
a study.

11. Obstetrical Services

One commenter representing 
obstetricians and gynecologists argued 
that the Medicare rates are particularly 
inappropriate as a benchmark for 
reasonable payment levels for 
obstetrical care because of its lack of 
relevance for the Medicare population. 
This commenter criticized a number of 
features of the HCFA determinations 
regarding obstetrical procedures.

R esponse. We believe that some of 
these criticisms of the initial HCFA 
calculations concerning obstetrical care 
had validity. However, HCFA gave 
serious attention to obstetric RVUs 
dining the first year refinement process, 
and increased several considerably 
(notably vaginal delivery codes 59400 
and 59410). HCFA also addressed, in its 
1993 RVU schedule, previous data 
problems regarding obstetrical practice 
expenses. CHAMPUS made 
corresponding refinements during our 
March 1993 revisions. We would

similarly respond to any new 
refinements to obstetrical RVUs.
12. Pathology Services

One commenter suggested that 
CHAMPUS follow Medicare procedures 
regarding the national list for clinical 
pathology interpretations and CPT 
coding conventions.

R esponse. We agree that pathology 
services should follow the definitions 
used by the CPT and Medicare, and will 
do so in implementation of the final 
rule. We will clarify and standardize 
this policy with our fiscal 
intermediaries. With few exceptions, we 
do follow the same classification as 
Medicare in determining which 
procedures are paid under the CMAC 
system (and can have a professional 
component) and which are considered 
clinical laboratory procedures only. 
Also, we update our list when Medicare 
does, when feasible. Due to limitations 
of our data systems, we have not 
included procedures which are split by 
Medicare between the Medicare fee 
schedule and the clinical laboratory 
payment system, and thus only have 
RVUs listed for a component, rather 
than the global service. When feasible, 
we will incorporate these codes into the 
CMAC system in the future.

13. Clinical Laboratory Services
The same commenter argued that 

because Medicare payment rates for 
pathology services are based not on a 
relative value study, but on historical 
Medicare charges, the basis for 
considering these rates a reasonable 
benchmark is lacking, especially in light 
of anticipated cost increases associated 
with implementation of the Clinical 
Laboratories Improvements 
Amendments of 1988 (CLIA).

R esponse. Although the Medicare 
payment basis for clinical laboratory 
services is different than physician 
services, we believe the same essential 
premise holds that judgments made by 
Congress and the Executive Branch 
regarding adequate payment levels for 
the nation's largest health care program 
are presumptively valid for CHAMPUS, 
subject to exceptions based on 
marketplace effects and our 
commitment to protect beneficiary 
access. Furthermore, the General 
Accounting Office issued a report on 
this subject that did involve a study of 
appropriate payment rates for lab 
services: “Medicare Payments for 
Clinical Laboratory Test Services Are 
Too High,” June 1991 (GAO/HRD-91- 
59). This study estimated that 
laboratories would earn a 26 percent 
profit rate on Medicare business in 
1991, considerably higher than the
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average rate of return on all customers. 
This study also found that Medicare 
paid 72 percent more than discount 
customers during the time period 
evaluated (1988-90). We thus cannot 
agree that Medicare rates are an 
inappropriate comparison for 
CHAMPUS, since current CHAMPUS 
laboratory prevailing charges are much 
higher than the Medicare rates.

14. Radiology Services
One commenter raised a number of 

concerns regarding payment for 
radiology services. The commenter 
provided us copies of detailed criticisms 
of Medicare program decisions affecting 
radiology and urged that we not follow 
a system with such alleged defects. The 
commenter also recommended that 
CHAMPUS lim it payment reductions to 
9 percent per year, rather than 15 
percent, because Medicare adopted a 9 
percent limit for radiology services.

R esponse. Medicare’s 9 percent cap 
on reductions to radiology payment 
limits pertained only to the initial 1992 
calculations of the baseline transition 
payment from 1991 allowed charges, 
which was done in response to the 
Omnibus Budget Reconciliation Act of
1990. After that, radiology services are 
subject to the same transition formula as 
other Medicare physician services. 
CHAMPUS received no such direction 
from Congress that radiology services 
should be treated differently, even for 
one year. Moreover, CHAMPUS* 
radiology services as a group currently 
have a higher ratio of CMACs to 
Medicare fees than either medical or 
surgical services, reinforcing our view 
that there is no basis for establishing a 
special, lower lim it for reducing CMACs 
for overpriced radiology procedures.

C. Provisions o f  F inal Rule
On thé issue of payments to 

physicians and other authorized 
individual providers, the final rule is  
similar to the proposed rule. As noted 
above, we have made revisions to: 
establish a more sensitive threshold for 
waiving a reduction in the CHAMPUS 
payment rate for overpriced procedures 
when the reduction might impair 
beneficiary access, now providing for a 
waiver if  the number of claims on which 
no balance billing is required falls 
below 60 percent (instead of 50 percent, 
as in the proposed rule); provide for 
increases in the CHAMPUS Maximum 
Allowable Charge in cases in which it 
becomes less than the Medicare fee; 
clarify that we w ill restore any 
reduction in a CMAC based on a 
Medicare fee that is  later revised to 
become higher than the reduced CMAC; 
provide that petitions fen waiver of

reductions in fees for overpriced 
procedures that are received at least 120 
days prior to the recalculation of fees 
will be decided upon in connection 
with that recalculation; and clarify that 
the CHAMPUS appeal and hearing 
procedures do not apply to waiver 
determinations.

m . Limitations on Balance Billing

A. Provisions o f  P roposed Rule 
(Revisions to Section 199.14(g}(lKi)(D))

The Department o f Defense 
Appropriations Act, 1993, section 9011 
also directs that CHAMPUS include a 
limitation, similar to that under 
Medicare, on the extent to which a 
provider may bill a beneficiary an actual 
charge in excess of the allowable 
amount. This limitation on balance 
billing provides financial protection for 
beneficiaries by preventing excessively 
high billing by providers. The proposed 
rule established the CHAMPUS balance 
billing limit as the same percentage as 
that used in Medicare: 115 percent of 
the allowable charge. Failure by a 
provider to comply with this 
requirement is a basis for exclusion 
from the program. In order to provide 
flexibility to continue CHAMPUS 
benefits in special circumstances in 
which a beneficiary might feel strongly 
about using a particular provider, 
notwithstanding high fees, the proposed 
rule stated that the limitation may be 
waived on a case-by-case basis if  
requested by a CHAMPUS beneficiary.

B. A nalysis o f  Public Comments
Several commenters representing 

physicians addressed this issue. They 
argued that there should be no balance 
billing limit, or that the limit should be 
higher than Medicare’s limit, or that, at 
least, the limit should be phased in. 
These commenters believe the limit 
would impair beneficiary access to their 
providers of choice.

R esponse, believe it is appropriate to 
protect beneficiaries against excessive 
balance billing. We have committed 
ourselves to monitoring carefully 
balance billing trends with an objective 
of assuring that a majority o f claims in 
all localities for all procedures of 
appreciable volume have zero balance 
billing. Where this is not maintained, 
we are willing to maintain CHAMPUS 
payment rates at a level higher than 
Medicare's. Based on our willingness to 
do this, we do not believe providers 
need to also maintain balance billing 
levels higher than those allowed by 
Medicare, absent some special 
circumstance. In a special circumstance, 
the limitation can be waived if  
requested by the beneficiary.

C. Provisions o f  F inal Rule
The final rule is consistent with the 

proposed rule. We have made one 
revision to this provision. As in the case 
of waivers of CMAC reductions, waiver 
decisions on balance billing limits are 
not subject to the CHAMPUS appeal and 
hearing procedures.

IV. Filing o f  Claims by Providers

A. Provisions o f  P roposed Rule 
(Revisions to Section I99.6(a)(11))

The proposed rule included 
implementation of a provision of the 
National Defense Authorization Act for 
Fiscal Year 1992 that requires providers 
to file claims on behalf of CHAMPUS 
beneficiaries and limits the claims filing 
period to one year following the date of 
service. Pursuant to 10 U.S.C. section 
1106, the proposed rule generally 
required all institutional and individual 
providers to file claims on behalf of 
beneficiaries. This requirement was 
modeled after a similar Medicare 
requirement. See S. Rept. No. 102—113, 
92d Cong., 1st Sess., p.232 (Senate 
Armed Services Committee}. The 
proposed rule allowed exceptions in 
certain circumstances. Blanket waivers 
o f the requirement were proposed for 
providers outside the United States and 
Puerto Rico, and in double coverage 
cases. Waivers for particular categories 
of care in particular localities where the 
enforcement of the requirement would 
impair access were also authorized to be 
granted through a determination by the 
Director, OCHAMPUS. A special 
petition process was proposed, similar 
to that established for waivers of 
CHAMPUS maximum allowable charge 
reductions.

We proposed to implement the claims 
filing requirement in a manner similar 
to Medicare. This includes a prohibition 
on a provider imposing any 
administrative charge relating to the 
claim filing requirement and authority 
to reduce allowable payment amounts 
by ten percent (whicn may not be 
balance billed to the patient) for 
providers who foil to comply with the 
requirement or obtain a waiver.

The general deadline for filing claims 
of one year from the date the services 
were provided, established by the 
National Defense Authorization Act for 
Fiscal Year 1992, now appears at 10 
U.S.C. 1106. This is a change from 
current practice, which allows a claim 
to be filed up until the end of the 
calendar year following the year in 
which the services were provided. This 
new deadline, like the new provider 
claim filing requirements, is  subject to 
waiver when necessary to ensure 
adequate access to health care services.
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This issue was addressed in proposed 
section 199.7(d).

B. Analysis o f  Public Comments
One commenter suggested that for 

some procedures, a 10 percent reduction 
in the payment amount for a claim a 
provider fails to submit may be 
punitive, and, therefore, that the 
reduction should, except for repeat 
offenders, be limited to a set dollar 
amount.

Response. The statute recognizes 
issues relating to beneficiary access as 
deserving consideration for an 
exception to the general rule o f provider 
filing. We believe our proposed rule, by 
including several possibilities for 
waiver of the requirement where such 
circumstances exist, already reflects 
considerable accommodation to 
providers. During the initial 
implementation of the requirement, 
while providers and beneficiaries are 
becoming aware of it, we expect to have 
a flexible waiver approach. We will 
waive the penalty for the first six 
months of implementation, using the 
period to include warning notices to 
providers and information to 
beneficiaries in response to claims not 
filed by providers. Beyond this, 
however, we do not see a strong policy 
reason why providers of expensive 
services who refuse or foil to comply 
with either filing or waiver procedures 
should receive further accommodation.

C. Provisions o f  F inal Rule
The final rule is consistent with the 

proposed rule. One clarification has 
been made. Consistent with tke above 
discussion regarding waivers of 
payment reductions, decisions to waive 
or not waive the claims filing 
requirement are not subject to the 
CHAMPUS appeal and hearing 
procedures.

V. Participating Provider Program

A. Provisions o f P roposed Rule 
(Proposed Section 199.6(a)(8Xiii))

Historically, individual providers 
have determined participation in 
CHAMPUS on a claim-by-claim basis.
The proposed rule built into the 
CHAMPUS regulation provisions that 
have been in effect for several years 
regarding the Participating Provider 
Program, in which providers may sign 
agreements to participate on all claims, 
agreeing to accept the CHAMPUS- 
determined allowable amount as 
payment in full for the service provided. 
This Participating Provider Program 
establishes a basic relationship among 
providers, CHAMPUS beneficiaries, and 
CHAMPUS. As such, it may be a

building block for more extensive 
programs, entailing discounts, preferred 
provider arrangements, or other 
additional provisions to enhance 
services for CHAMPUS beneficiaries. 
The Participating Provider Program 
offers benefits to beneficiaries, in that 
they can be assured access to providers 
who will not balance bill, and for 

roviders, in that CHAMPUS 
eneficiaries will tend to seek out 

Participating Providers.
Beneficiaries will be assisted in 

locating Participating Providers by 
several resources. First, Health Benefits 
Advisors in military treatment facilities 
will have lists of Participating 
Providers. In many cases, this service 
will be supplemented by a Health Care 
Finder, often a telephone service center 
to aid beneficiaries. CHAMPUS 
contractors will compile lists of 
Participating Providers to support this 
activity.

A significant incentive for providers 
to join the Participating Provider 
Program would, under the proposed 
rule, be implemented in 1994. Similar to 
Medicare, CHAMPUS would institute a 
5 percent differential for 
nonparticipating providers, so that their 
reimbursement will be only 95 percent 
of the rate allowable for Participating 
Providers. Coupled with the potential 
for increased volume of CHAMPUS 
business for Participating Providers, the 
differential would provide a strong basis 
for providers to join the program.

B. Analysis o f Public Comments
Several commenters recommended 

elimination of the 5 percent differential, 
arguing that it would not likely have a 
positive impact on participation rates 
and may convince physicians that it is 
another regulatory obstacle in 
connection with treating CHAMPUS 
patients. One commenter suggested that 
i f  we are determined to establish this 
payment differential for participating 
providers, we should do so on a claim- 
by-claim basis,

R esponse. Our view is unchanged that 
the method adopted by Congress to 
encourage provider participation in 
Medicare is also appropriate for 
CHAMPUS. We do not believe this 
action will discourage physician 
involvement with CHAMPUS. Rather, 
we believe it creates an opportunity for 
many providers who have expressed an 
interest in being involved in a preferred 
relationship with CHAMPUS to do so. 
With respect to the suggestion of claim- 
by-claim application of the 5 percent 
differential, we believe this would not 
be advantageous for providers, 
beneficiaries, or the program. The 
Participating Provider Program will

function effectively only if there is 
simple consistency in the program. 
Physicians can decide if they want to be 
Participating Providers. Beneficiaries 
can be told who are Participating 
Providers, and can establish their 
medical care patterns accordingly.
C. Provisions o f  F inal Rule

No substantive revisions have been 
made to this portion of the rule.
VL Ambulatory Surgery 
Reimbursement

A. Provisions o f  P roposed Rule 
(Proposed Section 199.14(d))

The proposed rule addressed one of 
the last remaining circumstances in 
which CHAMPUS reimburses care on 
the basis of billed charges. Payment 
reforms have previously been adopted 
for most hospital care, for most 
inpatient mental health services and for 
physician reimbursements. Proposed 
§ 199.14(d) would put into effect a 
prospective payment approach to 
reimbursement for facility charges for 
ambulatory surgery, including that 
provided in freestanding ambulatory 
surgery centers and in hospital-based 
outpatient or ambulatory surgery 
clinics. This is  being done under the 
authority of 10 U.S.C. 1079{j){2), which 
authorizes CHAMPUS to pay all 
institutional facility providers under 
payment methods similar to those 
implemented under Medicare. The 
proposed CHAMPUS system would 
establish nine group payment rates 
covering most ambulatory surgery cases. 
There would be two sets of these group 
payment rates, one for freestanding 
ambulatory surgical centers and one for 
hospitals, each calculated with 
reference to the appropriate cost-to- 
charge ratio for that type of provider.

In addition, proposed 
§ 199.4(f)(3)(iii)(B) would establish for 
retirees, their dependents and survivors 
similar cost sharing rules for ambulatory 
surgery cases as currently exist for 
hospital care covered by the DRG-based 
payment system. Under the proposed 
rule, these beneficiaries would pay the 
lesser of: 25 percent of the applicable 
group payment rate; or 25 percent of the 
billed charges. In most cases, 25 percent 
of the group rate under the new 
payment method will be less, but 
because there is some variation within 
a group, 25 percent of billed charges 
could be less in some cases. The rule 
would assure that the beneficiaries get 
the benefit of the new system when it 
is more advantageous, but will never be 
disadvantaged by it. Finally, it is noted 
that this special cost sharing rule would 
not apply to dependents of active duty,



5 1 2 3 6  Federal Register /  VoL 58 , No. 189 /  Friday, October 1, 1993 /  Rules and Regulations

who are not required to pay a 
percentage cost share for ambulatory 
surgery. Rather, they pay the same 
nominal fee as is charged for inpatient 
care.

B. Analysis o f  Public Comments
1. Pediatric Care

Several commenters argued that 
reimbursement rates for ambulatory 
surgery for children should be higher 
than for the same surgical procedures 
for adults on the grounds that costs to 
the institution are higher for care for 
children.

Response. We are aware of no 
evidence that institutional costs of 
ambulatory surgery for children are 
higher, and none was presented by these 
commenters. Having undertaken a 
thorough analysis of the similar 
argument in the case of physician costs 
and found, as discussed above, no 
evidence in CHAMPUS claims data to 
support the argument, we do not believe 
there is any solid policy basis for an 
extra payment to institutions for cases 
involving children.

2. Procedures Affected
Several commenters asked for an 

identification in the regulation of what 
procedures are considered ambulatory 
surgery, and stated that they were 
unable to comment on the proposed rule 
without this information.

R esponse. Although the proposed rule 
did not include a list of the procedures 
covered by the proposed ambulatory 
surgery reimbursement method, we 
believe the scope of the term 
“ambulatory surgery“ is fairly well 
understood based on established 
CHAMPUS practice and established 
Medicare policy, which the proposed 
rule indicated was the model for the 
proposed CHAMPUS payment method. 
A list of ambulatory surgery procedures 
will appear as Attachment 2 (to be 
published later) to this preamble. This 
list is quite similar to Medicare’s list, 
with a number of additional procedures 
that are common in the CHAMPUS 
population but uncommon or less 
common in the Medicare population.

3. Publication of Rates.
These commenters also stated that 

they could not comment on the 
proposed rule because it did not publish 
the actual payment rates. They 
suggested that a new proposal be issued, 
with actual payment rates;

R esponse. We have not yet calculated 
the actual rates. We believe, however, 
that the methodology was clearly 
spelled out in the proposed rule. 
Although the exact dollar consequence

of the new payment method could not 
have been determined, we believe the 
policy of converting from a charge based 
reimbursement system to a cost based 
reimbursement method, the reference to 
the Medicare system as the model, and 
the precise methodology for calculating 
rates were all set forth in the proposed 
rule with sufficient particularity to 
permit understanding and comment.

C. Provisions o f  Final Rule.
The final rule incorporates several 

changes and clarifications to the 
proposed rule. The most significant 
change is that the final rule adopts a 
single set of payment rates that will be 
used for both hospital services and 
freestanding ambulatory surgery 
services (ASCs). The proposed rule 
would have established separate rates 
for hospitals and ASCs.

This change is based on several 
reasons. First, when we calculated the 
rates from our claims data for the base 
period of July 1991 through June 1992, 
we found no statistically significant 
difference between hospital costs and 
ASC costs. (For codes for which we had 
at least 10 claims from both ASCs and 
hospitals, the median costs differed by 
only 0.7 percent.) Secondly, because we 
have substantially more ambulatory 
surgery claims from hospitals than from 
ASCs, establishing a separate list for 
ASCs would increase the chances of 
anomalous results attributable to limited 
claims volume. Third, a single rate 
structure has been strongly 
recommended by the Prospective 
Payment Assessment Commission 
(ProPAC Interim Congressional Report 
C -92-02 , March 1992).

We also changed the number of 
ambulatory surgery payment groups 
from nine in the proposed rule to ten in 
the final rule. The change divides the 
proposed rule group of $1000 and above 
into two groups: $1000 to $1299 and 
$1300 and above. This will provide for 
more appropriate payment for these 
high cost procedures.

We have also made several other 
clarifications in the final rule. The rule 
makes clear that all ambulatory surgery 
charges from hospitals will be paid 
under this method. Hospital outpatient 
services other than those on the 
ambulatory surgery list will not be paid 
under this method, but will continue to 
be paid as under current practice. (We 
are considering development of a new 
proposed rule for other procedures 
performed on an outpatient basis in 
hospitals.) In addition, payments to 
freestanding ASCs are limited to 
procedures on the ambulatory surgery 
list.

We have also clarified the final rule 
to state that OCHAMPUS may 
periodically recalculate the payment 
rates using the same methodology 
established in the rule. This will allow 
us to stay current with developments 
affecting ambulatory surgery procedure 
practice patterns and costs. Finally, we 
state that the new ambulatory surgery 
payment method will take effect January
1,1994.

VII. Other Issues
Several commenters raised an issue 

related to implementation of the 
payment reforms adopted in the rule, 
but not specific to any provision of the 
rule. These commenters recommended 
that CHAMPUS undertake a significant 
information effort to make providers 
and beneficiaries aware of the new rules 
regarding payment rates, balance billing, 
claims filing, and the Participating 
Provider Program. A related comment 
suggested publication of the actual 
payment rates being established.

R esponse. We agree-with this 
comment. We intend to undertake a 
significant information effort, including 
publication of actual payment rates for 
high-volume CHAMPUS procedures.

VIII. Regulatory Procedures
Executive Order 12291 requires that a 

regulatory impact analysis be performed 
for any major rule. A “major rule” is 
defined as one which would result in an 
annual .effect on the economy of $100 
million or more, or have other 
substantial impacts.

The Regulatory Flexibility Act (RFA) 
requires that each Federal agency 
prepare, and make available for public 
comment, a regulatory flexibility 
analysis when the agency issues a 
regulation which would have a 
significant impact on a substantial 
number of small entities.

This is a not a major rule under the 
provisions of Executive Order 12291, 
because it will not have an impact on 
the economy of more than $100 million. 
This rule would not have a significant 
impact on a substantial number of small 
entities.

This rule imposes no additional 
information collection requirements on 
the public under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501- 
3511).

Attachment 1 and Attachment 2 to the 
preamble will be published within 15 
days of the publication of this final rule.

List of Subjects in 32 CFR Part 199
Claims, Handicapped, Health 

insurance, Military personnel.
Accordingly, 32 CFR part 199 is 

amended as follows: -
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PART 199— {AMENDED]

1. The authority citation for part 199 
continues to read as follows:

Authority: 10 U.S.C. 1079 ,1086; 5 U.S.C. 
301,

2. Section 199.2(b) is amended by 
adding in alphabetical order new 
definitions "Assistant Secretary of 
Defense (Health Affairs)”, "Balance 
billing”, and "Director, OCHAMPUS”, 
and by revising the definition of 
"Participating provider”, as follows:

$ 199.2 Definitions.
* * * * *

Assistant Secretary o f  D efense (H ealth' 
Affairs). An authority of the Assistant 
Secretary of Defense (Health Affairs) 
includes any person designated by the 
Assistant Secretary to exercise the 
authority involved.
A - *  *  *

B alance billing. A provider seeking 
any payment, other than any payment 
relating to applicable deductible and 
cost sharing amounts, from a beneficiary 
for CHAMPUS covered services for any 
amount in excess of the applicable 
CHAMPUS allowable cost or charge.
* A  A  A  A

Director, OCHAMPUS. An authority 
of the Director, OCHAMPUS includes 
any person designated by the Director, 
OCHAMPUS to exercise the authority 
involved.
* * * * A

Participating provider. A hospital or 
other authorized institutional provider, 
a physician or other authorized 
individual professional provider, or 
other authorized provider that furnished 
services or supplies to a CHAMPUS 
beneficiary ana that submits a 
CHAMPUS claim form and accepts 
assignment of the CHAMPUS- 
determined allowable cost or charge as 
the total payment (even though less than 
the actual charge), whether paid for 
fully by the CHAMPUS allowable 
amount or requiring cost-sharing by the 
beneficiary (or sponsor). See 
§ 199.6(a)(8) for more information of the 
Participating Provider Program.
* -  *  *  *  *

3. Section 199.4 is amended by 
revising paragraph (a)(7), by 
redesignating the text of paragraph 
(f)(3)(iii) as paragraph (f)(3)(iii)(A), by 
adding an italicized heading to newly 
designated paragraph (f)(3)(iii)(A), by 
adding a new paragraph (f)(3)(iii)(B), 
and by revising paragraph (f)(6)(i), as 
follows:

S 199.4 Basic program benefits.
(a) General. * * *

* * * * *

(7) Claim s filing deadline. For all 
services provided on or after January 1, 
1993, to be considered for benefits, all 
claims submitted for benefits must, 
except as provided in § 199.7, be filed 
with the appropriate CHAMPUS 
contractor no later than one year after 
the services are provided. Unless the 
requirement is waived, failure to file a 
claim within this deadline waives all 
rights to benefits for such services or 
supplies.
A A  A-  A  A

(f) B eneficiary or sponsor liability.
A A A
A A A  A  A

(3) R etirees, dependents o f retirees, 
dependents o f  d eceased  active duty 
m em bers, and dependents o f  d eceased  
retirees. * ■* *

(iii) Outpatient cost sharing.
(A) For services other than 

am bulatory surgery services. * * *
(B) For services subject to the 

am bulatory surgery paym ent m ethod. 
For services subject to the ambulatory 
surgery payment method set forth in
§ 199.14(d), the cost share shall be the 
lesser of: 25 percent of the payment 
amount provided pursuant to 
§ 199.14(d); or 25 percent of the center’s 
billed charges.
A A  A  A A

(6) Amounts over CHAMPUS- 
determ ined allow able costs or  
charges. * * *

(i) Participating Providers. There are 
several circumstances under which 
institutional and individual providers 
may be Participating Providers, either 
on a mandatory basis or a voluntary 
basis. See $ 199.6(a)(8). A Participating 
Provider, whether participating for all 
claims or on a claim-by-claim basis, 
must accept the CHAMPUS-determined 
allowable amount as payment in full for 
the medical services or supplies 
provided, and must accept the amount 
paid by CHAMPUS or the CHAMPUS 
payment combined with the cost
sharing and deductible amounts paid by 
or on behalf of the beneficiary as 
payment in full for the covered medical 
services or supplies. Therefore, when 
costs or charges are submitted on a 
participating basis, the patient is not 
obligated to pay any amounts 
disallowed as being over the 
CHAMPUS-determined allowable cost 
or charge for authorized services or 
supplies.
A A A A  A

4. Section 199.5 is amended by 
revising paragraph (a)(3), as follows:

S199.5 Program for the Handicapped.
(a) General. * * *

A A  A  A A

(3) Claim s filin g  deadlin e. For all 
services provided on or after January 1, 
1993, to be considered for benefits, all 
claims submitted for benefits must, 
except as provided in § 199.7 be filed 
with the appropriate CHAMPUS 
contractor no later than one year after 
the services are provided. Unless the 
requirement is waived, failure to file a 
claim within this deadline waives all 
rights to benefits for such services or 
supplies.
A  A  A  A  A

5. Section 199.6 is amended by 
revising paragraph (a)(8), and by adding 
new paragraphs (a )(ll) and (a)(12), as 
follows:

f  199.6 Authorized providers.
(a) General. * * *

*  *  *  • *

(8) Participating Providers.
(i) In general. A Participating Provider 

is an individual or institutional provider 
that has agreed to accept the 
CHAMPUS-determined allowable 
amount as payment in full for the 
medical services and supplies provided 
to the CHAMPUS beneficiary, and has 
agreed to accept the amount paid by 
CHAMPUS or the CHAMPUS payment 
combined with the cost sharing and 
deductible amounts paid by, or on 
behalf of, the beneficiary as full 
payment for the covered medical 
services or supplies. In addition, 
Participating Providers submit the 
appropriate claims forms to the 
appropriate CHAMPUS contractor on 
behalf of the beneficiary. There are 
several circumstances under which 
providers are Participating Providers.

(ii) M andatory participation . 
Medicare-participating hospitals are 
required by law to be Participating 
Providers on all inpatient claims under 
CHAMPUS. Hospitals that are not 
Medicare-participating providers but are 
subject to the CHAMPUS DRG-based 
payment system or the CHAMPUS 
mental health payment system (see
$ 199.14(a)), must sign agreements to 
participate on all CHAMPUS inpatient 
claims in order to be authorized 
providers under CHAMPUS.

(iii) Participating Provider Program.
(A) In general. An institutional 

provider not required to participate 
pursuant to paragraph (a)(8)(ii) of this 
section and any individual provider 
may become a Participating Provider by 
signing a Participating Provider 
agreement. In such an agreement, the 
provider agrees that all CHAMPUS 
claims filed during the time period 
covered by the agreement will be on a 
participating basis.

(B) Agreement required. Under the 
Participating Provider Program, the
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provider must sign an agreement or 
memorandum of understanding under 
which the provider agrees to become a 
Participating Provider. Such an 
agreement may be with the nearby 
military treatment facility, a CHAMPUS 
contractor, or other authorized official. 
Such agreement may include other 
provisions pertaining to the 
Participating Provider Program. The 
Director, OCHAMPUS shall establish a 
standard model agreement and other 
procedures to promote uniformity in the 
administration of the Participating 
Provider Program.

(C) R elationship to other activities. 
Participating Provider agreements may 
include other provisions, such as 
provisions regarding discounts (see 
§ 199.14(i)) or other provisions in 
connection with the delivery and 
financing of health care services, as 
authorized by this part or other DoD 
Directives or Instructions. Participating 
Provider agreement provisions may also 
be incorporated into other types of 
agreements, such as preferred provider 
arrangements where such arrangements 
are established under CHAMPUS.

(iv) Claim -by-claim  participation. 
Institutional and individual providers 
that are not participating providers 
pursuant to paragraphs (a)(8)(ii) or (iii) 
of this section may elect to participate 
on a claim-by-claim basis. They may do 
so by signing the appropriate space on 
the claims form and submitting it to the 
appropriate CHAMPUS contractor on 
behalf of the beneficiary.
* ' * * * *

(11) Subm ittal o f claim s by  provider 
required .

(i) G eneral ru le. Unless waived 
pursuant to paragraph (a)(ll)(ii) of this 
section, every CHAMPUS-authorized 
institutional and individual provider is 
required to submit CHAMPUS claims to 
the appropriate CHAMPUS contractor 
on behalf of the beneficiary for all 
services and supplies. In addition, the 
provider may not impose any charge 
relating to completing and submitting 
the applicable claim form (or any other 
related information). (Although 
CHAMPUS encourages provider 
participation, paragraph (a )(ll)  of this 
section requires only the submission of 
claim forms by providers on behalf of 
beneficiaries; it does not require that 
providers accept assignment of 
beneficiaries’ claims or become 
Participating Providers.)

(ii) W aiver o f claim s subm ission  
requirem ent. The requirement that 
providers submit claims on behalf of 
beneficiaries may be waived in 
circumstances set forth in paragraph
(a)(ll)(ii) o f this section. A decision by

the Director, OCHAMPUS to waive or 
not waive the requirement in any 
particular circumstance is not subject to 
the appeal and hearing procedures of 
§ 199.10.

(A) G eneral requirem ent fo r waiver. 
The requirement that providers submit 
claims on behalf of beneficiaries may be 
waived by the Director, OCHAMPUS 
when the Director determines that the 
waiver is necessary in order to ensure 
adequate access for CHAMPUS 
beneficiaries to health care services. 
However, the requirement may not be 
waived for Participating Providers (see 
paragraph (a)(8) of this section).

(BJ Blanket w aiver fo r  providers  ̂
outside the U nited States. The 
requirement that providers submit 
claims is waived with respect to 
providers outside the United States (the 
United States includes Puerto Rico for 
this purpose).

(CJ Blanket w aiver in  double coverage 
cases. The requirement that providers 
submit claims is waived in cases in 
which another insurance plan or 
program provides primary coverage for 
the services.

(D) W aivers fo r  particular categories 
o f care. The Director, OCHAMPUS may 
waive the requirement that providers 
submit claims if  the Director determines 
that available evidence clearly shows 
that the requirement would impair 
adequate access. For this purpose, such 
evidence may include consideration of 
the number of providers in the locality 
who provide the affected services, the 
number of such providers who are 
CHAMPUS Participating Providers, the 
number of CHAMPUS beneficiaries in 
the area, and other relevant factors. 
Providers or beneficiaries in a locality 
may submit to the Director,
OCHAMPUS a petition, together with 
appropriate documentation regarding 
relevant factors, for a determination that 
adequate access would be impaired. The 
Director, OCHAMPUS will consider and 
respond to all such petitions. The 
Director, OCHAMPUS may establish 
procedures for handling such petitions.

(E) Case-by-case waivers. On a case- 
by-case basis, the Director, OCHAMPUS 
may waive the provider’s obligation to 
submit that claim if  the Director 
determines that a waiver in that case is 
necessary in order to ensure adequate 
access for CHAMPUS beneficiaries to 
the health care services involved. Such 
case-by-case waivers may be requested 
by providers or beneficiaries pursuant to 
procedures established by the Director.

(iii) R em edies fo r  noncom pliance. (A) 
In any case in which a provider fails to 
submit a claim, or charges an 
administrative fee for filing a claim (or 
any other related information), in

violation of the requirements of 
paragraph (a )( ll j of this section, the 
amount that would otherwise be 
allowable for the claim shall be reduced 
by ten percent, unless the reduction is 
waived by the Director, OCHAMPUS 
based on special circumstances. The 
amount disallowed by such a reduction 
may not be billed to the patient (or the 
patient’s sponsor or family).

(B) Repeated failures by a provider to 
comply with the requirements of 
paragraph (a )(ll)  of this section shall be 
considered abuse and/or fraud and 
grounds for exclusion or suspension of 
the provider under § 199.9.

(12) B alance billing lim its.
(i) In general. Individual providers 

who are not Participating Providers may 
not balance bill a beneficiary an amount 
which exceeds the applicable balance 
billing limit. The balance billing limit 
shall be the same percentage as the 
Medicare limiting charge percentage for 
nonparticipating physicians.

(ii) W aiver. The balance billing limit 
may be waived by the Director, 
OCHAMPUS on a case-by-case basis if 
requested by a CHAMPUS beneficiary.
A decision by the Director, OCHAMPUS 
to waive or not waive the limit in any 
particular case is not subject to the 
appeal and hearing procedures of 
§199.10.

(iii) C om pliance. Failure to comply 
with the balance billing limit shall be 
considered abuse and/or fraud and 
grounds of exclusion or suspension of 
the provider under § 199.9.
*  *  *  *  *

6. Section 199.7 is amended by 
revising the introductory text of 
paragraph (d) and paragraph (d)(1), 
removing paragraph (d)(2)(i)(D), 
redesignating paragraph (d)(2)(i)(E) as 
paragraph (d)(2)(i)(D), and adding a new 
paragraph (d)(2)(i)(E), as follows:

S199.7 Claims submission, review, and 
payment
*  *  *  *  *

(d) Claim s filin g  deadline. For all 
services provided on or after January 1, 
1993, to be considered for benefits, all 
claims submitted for benefits must, 
except as provided in paragraph (d)(2) 
of this section, be filed with the 
appropriate CHAMPUS contractor no 
later than one year after the services are 
provided. Unless the requirement is 
waived, failure to file a claim within 
this (leadline waives all rights to 
benefits for such services or supplies.

(1) Claim s retu rn ed  fo r  additional 
inform ation. When a claim is submitted 
initially within the claim filing time 
limit, but is returned in whole or in part 
foradditional information to be 
considered for benefits, the returned
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claim, along with the requested 
information, must be resubmitted and 
received by the appropriate CHAMPUS 
contractor no later than the later of:

(1) One year after the services are 
provided; or

(ii) 90 days from the date the claim 
was returned to the provider or 
beneficiary.

(2) * * *
(i) * * *
(E) Other waiver authority. The 

Director, OCHAMPUS may waive the 
claims filing deadline in other 
circumstances in which the Director 
determines that the waiver is necessary 
in order to ensure adequate access for 
CHAMPUS beneficiaries to health care 
services.
* * * * *

7. Section 199.14 is amended by 
revising paragraphs (d), (g)(l)(i),
(g)(l)(ii)(A), (g)(l)(iii), and (g)(l)(iv); by 
redesignating paragraph (g)(i)(viii) as 
paragraph (g)(l)(x) and revising newly 
redesignated paragraph (g)(l)(x), and by 
adding a new paragraph (g)(l)(viii), as 
follows:

$199.14 Provider reimbursement 
methods.
*  *  *  *  *

(d) Payment o f  institutional facility  
costs fo r  am bulatory surgery.

(1) In general. CHAMPUS pays 
institutional facility costs for 
ambulatory surgery on the basis of 
prospectively determined amounts, as 
provided in this paragraph. This 
payment method is similar to that used 
by the Medicare program for ambulatory 
surgery. This paragraph applies to 
payment for institutional charges for 
ambulatory surgery provided in 
hospitals and freestanding ambulatory 
surgical centers. It does not apply to 
professional services. A list of 
ambulatory surgery procedures subject 
to the payment method set forth in this 
paragraph shall be published 
periodically by the Director, 
OCHAMPUS. Payment to freestanding 
ambulatory surgery centers is limited to 
these procedures.

(2) Payment in fu ll. The payment 
provided for under this paragraph is the 
payment in full for services covered by 
this paragraph. Facilities may not charge 
beneficiaries for amounts, if  any, in 
excess of the payment amounts 
determined pursuant to this paragraph.

(3) Calculation o f standard paym ent 
rates. Standard payment rates are 
calculated for groups of procedures 
under the following steps:

(i) Step 1: calcu late a m edian  
standardized cost fo r  each  procedure. 
For each ambulatory surgery procedure, 
a median standardized cost will be

calculated on the basis of all ambulatory 
surgery charges nationally under 
CHAMPUS during a recent one-year 
base period. The steps in this 
calculation include standardizing for 
local labor costs by reference to the 
same wage index and labor/non-labor- 
related cost ratio as applies to the 
facility under Medicare, applying a cost- 
to-charge ratio, calculating a median 
cost for each procedure, and updating to 
the year for which the payment rates 
will be in effect by the Consumer Price 
Index-Urban. In applying a cost-to- 
charge ratio, the Medicare cost-to-charge 
ratio for freestanding ambulatory 
surgery centers (FASCs) will be used for 
all charges from FASCs, and the 
Medicare cost-to-charge ratio for 
hospital outpatient settings will be used 
for all charges from hospitals.

(ii) Step 2 : grouping procedures. 
Procedures will then be placed into one 
of ten groups by their median per 
procedure cost, starting with $0 to $299 
for group 1 and ending with $1000 to 
$1299 for group 9 and $1300 and above 
for group 10, with groups 2 through 8 
set on the basis of $100 fixed intervals.

(iii) Step 3: adjustm ents to groups.
The Director, OCHAMPUS may make 
adjustments to the groupings resulting 
from step 2 to account for any 
ambulatory surgery procedures for 
which there were insufficient data to 
allow a grouping or to correct for any 
anomalies resulting from data or 
statistical factors or other special factors 
that fairness requires be specially 
recognized. In making any such 
adjustments, the Director may take into 
consideration the placing of particular 
procedures in the ambulatory surgery 
groups under Medicare.

(iv) Step 4: standard paym ent am ount 
p er group. The standard payment ? 
amount per group will be the volume 
weighted median per procedure cost for 
the procedures in that group.

(v) Step 5: actual paym ents. Actual 
payment for a procedure will be the 
standard payment amount for the group 
which covers that procedure, adjusted 
for local labor costs by reference to the 
same labor/non-labor- related cost ratio 
and hospital wage index as used for 
ambulatory surgery centers by Medicare.

(4) M ultiple pro ced u res. In cases in 
which authorized multiple procedures 
are performed during the same operative 
session, payment shall be based on 100 
percent of the payment amount for the 
procedure with the highest ambulatory 
surgery payment amount, plus, for each 
other procedure performed during the 
session, 50 percent of its payment 
amount.

(5) Annual updates. The standard 
payment amounts will be updated

annually by the same update factor as is 
used in the Medicare annual updates for 
ambulatory surgery center payments.

(6) R ecalculation o f  rates. The 
Director, OCHAMPUS may periodically 
recalculate standard payment rates for 
ambulatory surgery using the steps set 
forth in paragraph (d)(3) of this section.
* ' * * * *

(g) Reim bursem ent o f individual 
health-care professionals and other non- 
institutional health-care providers. * * *

(1) A llow able charge m ethod.
(i) Introduction.
(A) In general. The allowable charge 

method is the preferred and primary 
method for reimbursement of individual 
health care professionals and other non- 
institutional health care providers 
(covered by 10 U.S.C. 1079(h)(1)). The 
allowable charge for authorized care 
shall be the lower of the billed charge 
or the local CHAMPUS Maximum 
Allowable Charge (CMAC).

(B) CHAMPUS Maximum A llow able 
Charge. Beginning in calendar year 
1992, prevailing charge levels and 
appropriate charge levels will be 
calculated on a national level. There 
will then be calculated a national 
CHAMPUS Maximum Allowable Charge 
(CMAC) level for each procedure, which 
shall be the lesser of the national 
prevailing charge level or the national 
appropriate charge level. The national 
CMAC will then be adjusted for 
localities in accordance with paragraph 
(g)(l)(iv) of this section.

(C) D ifferential fo r  Participating 
Providers. Beginning in calendar year 
1994, there shall be a differential in 
national and local CMACs based on 
whether the provider is a participating 
provider or a nonparticipating provider. 
The differential shall be calculated so 
that the CMAC for nonparticipating 
providers is 95 percent of the CMAC for 
participating providers. To assure the 
effectiveness of the several phase-in and 
waiver provisions set forth in 
paragraphs (g)(l)(iii) and (g)(l)(iv) of 
this section, beginning in calendar year 
1994, there will first be calculated the 
national and local CMACs for 
nonparticipating providers. For 
purposes of this calculation, the 
identification of overpriced procedures 
called for .in paragraph (g)(l)(iii)(A) of 
this section and the calculation of 
appropriate charge levels for such 
overpriced procedures called for in 
paragraph (g)(l)(iv)(B) of this section 
shall use as the Medicare fee component 
of thexomparisons and calculations the 
fee level applicable to Medicare 
nonparticipating providers, which is 95 
percent of the basic fee level. After 
nonparticipating provider local CMACs
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are calculated (including consideration 
of special phase-in rules and waiver 
rules in paragraph (g)(l)(iv) of this 
section), participating provider local 
CMACs will be calculated so that 
nonparticipating provider local CMACs 
are 95 percent of participating provider 
local CMACs. (For more information on 
the Participating Provider Program, see 
§ 199.6(a)(8)).

(D) Lim its on balan ce billing by  
nonparticipating providers. 
Nonparticipating providers may not 
balance bill a beneficiary an amount 
which exceeds the applicable balance 
billing lim it The balance billing limit 
shall be the same percentage as the 
Medicare limiting charge percentage for 
nonparticipating physicians. The 
balance billing limit may be waived by 
the Director, OCHAMPUS on a case-by- 
case basis if requested by the 
CHAMPUS beneficiary (or sponsor) 
involved. A decision by the Director to 
waive or not waive the limit in any 
particular case is not subject to the 
appeal and hearing procedures of 
§199.10.

(ii) Prevailing charge level.
(A) Beginning in calendar year 1992, 

the prevailing charge level shall be 
calculated on a national basis.
* ft * fir *

(iii) A ppropriate charge level. 
Beginning in calendar year 1992, the 
appropriate charge level shall be 
calculated on a national basis. The 
appropriate charge level for each 
procedure is the product of the two-step 
process set forth in paragraphs (g)(l)(iii)
(A) and (B) of this section. This process 
involves comparing the prior year’s 
CMAC with the fully phased in 
Medicare fee. For years after the 
Medicare fee has been fully phased in, 
the comparison shall be to the current 
year Medicare fee. For any particular 
procedure for which comparable 
Medicare fee and CHAMPUS data are 
unavailable, but for which alternative 
data are available that the Director, 
OCHAMPUS (or designee) determines 
provide a reasonable approximation of 
relative value or price, the comparison 
may be based on such alternative data.

(A) Step 1: procedures classified . All 
procedures are classified into one of 
three categories, as follows:

(1) O verpriced procedures. These are 
the procedures for which the prior 
year’s national CMAC exceeds the 
Medicare fee.

(2) O ther procedures. These are 
procedures subject to the allowable 
charge method that are not included in 
either the overpriced procedures group 
or the underpriced procedures group.

(3) U nderpriced procedures. These are 
the procedures for which the prior

year’s national CMAC is less than the 
Medicare fee.

(B) Step 2: calculating appropriate 
charge levels. For each year, appropriate 
charge levels will be calculated by 
adjusting the prior year’s CMAC as 
follows:

( 1 ) For overpriced procedures, the 
appropriate charge level for each 
procedure shall bis the prior year’s 
CMAC, reduced by the lesser of: the 
percentage by which it exceeds the 
Medicare fee or fifteen percent.

(2) For other procedures, the 
appropriate charge level for each 
procedure shall be the same as the prior 
year's CMAC.

(3) For underpriced procedures, the 
appropriate charge level for each 
procedure shall be the prior year’s 
CMAC, increased by the lesser of: the 
percentage by which it is exceeded by 
the Medicare fee or the Medicare 
Economic Index.

(C) Special rule fo r  cases in which the 
CHAMPUS appropriate charge was 
prem aturely reduced. In any case in 
which a recalculation of the Medicare 
fee results in a Medicare rate higher 
than the CHAMPUS appropriate charge 
for a procedure that had been 
considered an overpriced procedure, the 
reduction in the CHAMPUS appropriate 
charge shall be restored up to the level 
of the recalculated Medicare rate.

(tv) Calculating CHAMPUS Maximum  
A llow able Charge levels fo r  localities.

(A) In general. The national 
CHAMPUS Maximum Allowable Charge 
level for each procedure will be 
adjusted for localities using the same (or 
similar) geographical areas and the same 
geographic adjustment factors as are 
used for determining allowable charges 
under Medicare.

(B) Special locality-based phase-in  
provision.

(3) In general. Beginning with the 
recalculation of CMACS for calendar 
year 1993, the CMAC in a locality will 
not be less than 72.25 percent of the 
maximum charge level in effect for that 
locality on December 31 ,1991 . For 
recalculations of CMACs for calendar 
years after 1993, the CMAC in a locality 
will not be less than 85 percent of the 
CMAC in effect for that locality at the 
end of the prior calendar year.

(2) Exception. The special locality- 
based phase-in provision established by 
paragraph (g)(l)(iv)(B)(3) of this section 
shall not be applicable in the case of any 
procedure code for which there were 
not CHAMPUS claims in the locality 
accounting for at least 50 services.

(C) Special locality-based waivers o f  
reductions to assure adequ ate access to 
care. Beginning with thé recalculation 
of CMACs for calendar year 1993, in the

case of any procedure classified as an 
overpriced procedure pursuant to 
paragraph (g)(l)(iii)(A)(3) of this section, 
a reduction in die CMAC in a locality 
below the level in effect at the end of 
the previous calendar year that would 
otherwise occur pursuant to paragraphs 
(g)(l)(iii) and (g)(l)(iv) of this section 
may be waived pursuant to paragraph 
(g)(l)(iii)(C) of this section.

(3) W aiver based  on balan ced  billing 
rates. Except as provided in paragraph 
(g)(l)(iv)(C)(2) of this section such a 
reduction will be waived if there has 
been excessive balance billing in the 
locality for the procedure involved. For 
this purpose, the extent of balance 
billing will be determined based on a 
review of all services under the 
procedure code involved in the prior 
year (or most recent period for which 
data are available). If the number of 
services for which balance billing was 
not required was less than 60 percent of 
all services provided, the Director will 
determine that there was excessive 
balance billing with*respect to that 
procedure in that locality and will 
waive the reduction in the CMAC that 
would otherwise occur. A decision by 
the Director to waive or not waive the 
reduction is not subject to the appeal 
and hearing procedures of § 199.10.

(2) Exception. As an exception to the 
paragraph (g)(l)(iv)(C)(3) of this section, 
the waiver required by that paragraph 
shall not be applicable in the case of any 
procedure code for which there were 
not CHAMPUS claims in  the locality 
accounting for at least 50 services. A 
waiver may, however, be granted in 
such cases pursuant to paragraph 
(g)(l)(iv)(C)(3) of this section.

(3) W aiver based  on other evidence 
that adequ ate access to care would be 
im paired. The Director, OCHAMPUS 
may waive a reduction that would 
otherwise occur (or restore a reduction 
that was already taken) if  the Director 
determines that available evidence 
shows that the reduction would impair 
adequate access. For this purpose, such 
evidence may include consideration of 
the number of providers in the locality 
who provide the affected services, the 
number of such providers who are 
CHAMPUS Participating Providers, the 
number of CHAMPUS beneficiaries in 
the area, and other relevant factors. 
Providers or beneficiaries in a locality 
may submit to the Director,
OCHAMPUS a petition, together with 
appropriate documentation regarding 
relevant factors, for a determination that 
adequate access would be impaired. The 
Director, OCHAMPUS will consider and 
respond to all such petitions. Petitions 
may be filed at any time. Any petition 
received by the date which is 120 days
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prior to the implementation of a 
recalculation of CMACs will be assured 
of consideration prior to that 
implementation. The Director, 
OCHAMPUS may establish procedures 
for handling petitions. A decision by the 
Director to waive or not waive a 
reduction is not subject to the appeal 
and hearing procedures of § 199.10.
* A * * A

(viii) Clinical laboratory services. The 
allowable charge for clinical diagnostic 
laboratory test services shall be 
calculated in the same manner as 
allowable charges for other individual 
health care providers are calculated 
pursuant to paragraphs (g)(l)(i) through 
(g)(l)(iv) of this section, with the 
following exceptions and clarifications.

(A) The calculation of national 
prevailing charge levels, national 
appropriate charge levels and national 
CMACs for laboratory service shall 
begin in calendar year 1993. For 
purposes of the 1993 calculation, the 
prior year's national appropriate charge 
level or national prevailing charge level 
shall be the level that does not exceed 
the amount equivalent to the 80th 
percentile of billed charges made for 
similar services during the period July 
1,1991 through June 30 ,1992  (referred 
to in this paragraph (g)(l)(viii) of this 
section as the “base period'').

(B) For purposes of comparison to 
Medicare allowable payment amounts 
pursuant to paragraph (g)(l)(iii) of this 
section, the Medicare national, 
laboratory payment limitation amounts 
shall be used.

(C) For purposes of establishing 
laboratory service local CMACs 
pursuant to paragraph (g)(l)(iv) of this 
section, the adjustment factor shall 
equal the ratio of the local average 
charge (standardized for the distribution 
of clinical laboratory services) to the 
national average charge for all clinical 
laboratory services during the base 
period.

(D) For purposes of a special locality- 
based phase-in provision similar to that 
established by paragraph (g)(l)(iv)(B) of 
this section, the CMAC in a locality will 
not be less than 85 percent of the 
maximum charge level in effect for that 
locality dinring the base period. 
* * * * *

(x) A charge that exceeds the 
CHAMPUS Maximum Allowable Charge 
can be determined to be allowable only 
when unusual circumstances or medical 
complications justify the higher charge. 
The allowable charge may not exceed 
the billed charge under any 
circumstances.

Septem ber 2 9 ,1 9 9 3 .
L.M. Bynum,
Alternate OSD Federal Register Liaison 
Officer, Department o f Defense.
IFR Doc. 9 3 -2 4 2 5 7  Filed  9 -3 0 -9 3 ; 8 :45  am]
BILLING CODE 5000-04-P

Department of the Navy 

32 CFR Part 706

Certifications and Exemptions Under 
the International Regulations for 
Preventing Collisions at Sea, 1972; 
Amendment

AGENCY: Department of the Navy, DOD. 
ACTION: Final rule.

SUMMARY: The Department of the Navy 
is amending its certifications and 
exemptions under the International 
Regulations for Preventing Collisions at 
Sea, 1972 (72 COLREGS), to reflect that 
the Judge Advocate General of the Navy 
has determined that USS BARRY (DDG 
52) is a vessel of the Navy which, due 
to its special construction and purpose, 
cannot comply fully with certain 
provisions of the 72 COLREGS without 
interfering with its special functions as 
a naval destroyer. The intended effect of 
this rule is to warn mariners in waters 
where 72 COLREGS apply.
EFFECTIVE DATE: August 20, 1993.
FOR FURTHER INFORMATION CONTACT: 
Captain R.R. ROSSI, JAGC, U.S. Navy, 
Admiralty Counsel, Office of the Judge 
Advocate General, Navy Department, 
200 Stovall Street, Alexandria, VA 
22332-2400, Telephone number: (703) 
325-9744.
SUPPLEMENTARY INFORMATION: Pursuant 
to the authority granted in 33 U.S.C. 
1605, the Department of the Navy 
amends 32 CFR part 706. This 
amendment provides notice that the 
Judge Advocate General of the Navy, 
under authority delegated by the 
Secretary of the Navy, has certified that 
USS BARRY (DDG 52) is a vessel of the 
Navy which, due to its special 
construction and purpose, cannot 
comply fully with 72 COLREGS: Annex 
I, paragraph 3(a), pertaining to the 
location of the forward masthead light 
in the forward quarter of the vessel, the 
placement of the after masthead light, 
and the horizontal distance between the 
forward and after masthead lights; 
Annex I, paragraph 2(f)(i), pertaining to 
placement of the masthead light or 
lights above and clear of all other lights 
and obstructions, without interfering 
with its special function as a naval ship.

The Judge Advocate General has also 
certified that the lights involved are 
located in closest possible compliance 
with the applicable 72 COLREGS 
requirements. Further, the Judge 
Advocate General has certified that the 
vessel's correct name is now USS 
BARRY (DDG 52) instead of the name 
USS JOHN BARRY (DDG 52) shown in 
pervious navigation light certification 
records.

Moreover, it has been determined, in 
accordance with 32 CFR parts 296 and 
701, that publication of this amendment 
for public comment prior to adoption is 
impracticable, unnecessary, and 
contrary to public interest since it is 
based on technical findings that the 
placement of lights on this vessel in a 
manner differently from that prescribed 
herein will adversely affect the vessel’s 
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine Safety, Navigation (Water), 
and Vessels.

PART 706— [AMENDED]

Accordingly, 32 CFR part 706 is 
amended as follows:

1. The authority citation for 32 CFR 
part 706 continues to read:

Authority: 33 U.S.C. 1605.

Table 4 of $706.2 [Amended]
2. Table Four of § 706.2 is amended 

by:
a. Revising the existing entry in 

paragraph 15 for USS JOHN BARRY 
(DDG 52) to read as follows:

Vessel Number

Horizontal distance 
from the fore and 

aft centerline of the 
vessel in the 

athwartship direc
tion

USS Barry. DDG 52 .. 1.94.

b. Revising the existing entry in 
paragraph 16 for USS JOHN BARRY 
(DDG 52) to read as follows:

Vessel Number
Obstruction angle 

relative ship’s 
headings

USS Barry DDG 52 .. 101.16 thru 112.50 
degree.

Table 5 of $706.2 [Amended]
3. Table Five of § 706.2 is amended by 

revising the existing entry for USS 
JOHN BARRY (DDG 52) to read as 
follows:
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Table F ive

Vessel Number

Masthead lights 
not over all 

other lights and 
obstructions. 
Annex 1, sec. 

2(0

Forward mast-' 
head light not in 
forward quarter 
of ship. Annex l,~ 

sec. 3(a)

After masthead 
light less than 

Vi ship's length 
aft of forward 

masthead light 
Annex 1, sec.

3(a)

Percentage hor
izontal separa

tion attained

USS B a rry ........... ................ ......... DDG 52 . . ............. .......... » . .. X X X 20

Dated: August 20« 1993.
W.L. Schachte, Jr,,
Acting Judge Advocate General.
|FR Doc. 93-23510  Filed 9 -3 0 -9 3 ; 8:45 am] 
BILUNO COOE M10-AE-M

DEPARTMENT O F  TRANSPORTATION  

Coast Guard

33 CFR Part 100 

[CGD11-93-009]

RIN 2115-AE46

Special Local Regulations; San 
Francisco Bay Navy Fleetweek Parade 
of Ships and Blue Angels 
Demonstration

AGENCY: Coast Guard, DOT.
ACTION: Final rule; amendment.

SUMMARY: This final rule amends 
regulated area “Bravo” for the Blue 
Angels air show for the Navy Fleetweek 
activities in San Francisco Bay, 
California. The amendment to the 
regulated area moves the southern 
boundary of area “Bravo” 
approximately two-tenths of a nautical 
mile closer to the waterfront as 
compared with the originally published 
coordinates. This amendment is 
necessary in order to keep traffic along 
the shoreline to an absolute minimum. 
In the past it has proven difficult to 
keep the traffic out of area “Bravo” 
along the southern shoreline. This 
change applies to all vessels, including 
ferry traffic.
EFFECTIVE DATE: October 1 ,1993.
FOR FURTHER INFORMATION COf^TACT: 
Lieutenant T.F. Harrop, Operations 
Officer, U.S. Coast Guard Group San 
Francisco, California. Tel: (415) 399 - 
3455, FAX (415) 399-3521. 
SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a Notice 
of Proposed Rulemaking was not 
published for the regulation and good 
cause exists for making it effective in 
less than 30 days after Federal Register 
publication. Publishing an NPRM and 
delaying its effective date would be 
contrary to the public interest since the

next Fleetweek activities for which 
these regulations are issued will occur 
on October 7, 8, 9, and 10,1993.
Drafting Information: The drafters of 
these regulations are LT T.F. Harrop, 
U.S. Coast Guard Group San Francisco, 
^Project Officer, and Lieutenant 
Commander C.M. Juckniess, Eleventh 
Coast Guard District Legal Office, Long 
Beach, California, Project Attorney.
Discussion of Regulation: This event is 
Fleetweek’s annual Blue Angels Aerial 
Show over the water near the San 
Francisco waterfront. The regulated area 
to be used is approximately 2.8 nautical 
miles long by .8 nautical miles wide. 
Approximately 10,000 spectator craft 
are expected to watch the event. 
Spectators will be required to view the 
event from the outside of the regulated 
area. Coast Guard, Navy, and Coast 
Guard Auxiliary vessels will be 
enforcing the regulated area.

Regulatory Evaluation

These regulations are not considered 
major under Executive Order 12291 and 
not significant under the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979).

Small Entities

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et. seq.) the Coast Guard 
must consider whether this proposal 
will have a significant economic impact 
on a substantial number of small 
entities. “Small entities” include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise qualify 
as "sm all business concerns” under 
section 3 of the Small Business Act (15 
U.S.C. 632). The Coast Guard certifies 
under section 605(b) of the Regulatory 
Flexibility Act that this final rule will 
not have a significant economic impact 
on a substantial number of small 
entities.

Paperwork Reduction Act
The proposed rule contains no 

information collection requirements 
under the Paperwork Reduction Act (44 
U.S.C. 3501 et. seq.).

Federalism  Assessment
The Coast Guard has analyzed this 

final rule in accordance with the 
principles and criteria contained in 
Executive Order 12612 and has 
determined that these regulations do not 
raise sufficient federalism implications 
to warrant the preparation of a Federal 
Assessment.

Environmental Assessment
The Coast Guard has considered the 

environmental impact of these 
regulations and concluded that under 
section 2.B.2.C . of Commandant 
Instruction M16475.1B, this final rule is 
categorically excluded from further 
environmental documentation. A 
Categorical Exclusion Determination is 
available in the docket for inspection or 
copying where indicated under 
ADDRESSES.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water). 

Reportingjand recordkeeping 
requirements, Waterways.

Regulations
For the reasons set out in the 

preamble, the Coast Guard amends 33 
CFR part 100 as follows:

PART 100— [AMENDED]

1. The authority citation for part 100 
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and 
33 CFR 100.35.

2. In § 100.1105, the latitude and 
longitude coordinates in paragraph
(b)(2) are amended to read as follows:

f  100.1105 San Francisco Bay Navy 
Fleetweek Parade of Ships and Blus Angels 
Demonstration.
*  *  *  *  *

(b) * * *
(2) * * *

Latitude Longitude
37°  48' 27.5"N 
37° 49' 31"N 
37® 49' O0"N 
37® 48' 19"N

122® 24' 04"W 
122® 24' 18"W 
122® 27* 52"W 
122® 27' 40"W

and thence along the pierheads and 
bulwarks to the point o f beginning. 
* * * * , *
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Dated: September 16 ,1993.
R.D. Herr,
Rear Admiral, U.S. Coast Guard Commander, 
Eleventh Coast Guard District.
[FR Doc. 93-24204 Filed 9 -3 0 -9 3 ; 8:45 am]
BILLING CODE 4910-14-«

33 CFR Part 165

[COTP St. Louis Regulation 93-031]

RIN 2115-AA97

Safety Zone Regulations; Upper 
Mississippi River

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.
SUMMARY: The Coast Guard is 
establishing a safety zone on the Upper 
Mississippi River from mile 201.0 thru 
mile 853.0. This regulation is needed to 
protect commercial and recreational 
vessels from the hazards associated with 
extensive shoaling, swift currents and 
dredge operations. This regulation will 
restrict general navigation in the 
regulated area for the safety of vessel 
traffic.
EFFECTIVE DATE: This regulation is 
effective September 16 ,1993  and will 
terminate on October 15 ,1993 .
FOR FURTHER INFORMATION CONTACT: LT 
Timothy Deal, Operations Officer, 
Captain of the Port, St. Louis, Missouri 
at (314) 539-3823.

SUPPLEMENTARY INFORMATION:

Drafting Information
The drafters of these regulations are 

CPO Joseph Cosgrove, Project Officer, 
Marine Safety Office, St. Louis, Missouri 
and LCDR A. O. Denny, Project 
Attorney, Second Coast Guard District 
Legal Office.
Regulatory History

In accordance with 5 U.S.C. 553, a 
notice of proposed rulemaking has not 
been published for these regulations and 
good cause exists for making them 
effective in less than 30 days from the 
date of publication. Following normal 
rulemaking procedures would have 
been impracticable. Specifically, the 
conditions requiring this regulation 
could not be foreseen leaving 
insufficient time to publish a notice of 
proposed rulemaking. The Coast Guard 
deems it to be in the public’s best 
interest to issue a regulation without 
waiting for a comment period since the 
conditions present an immediate 
hazard.

Background and Purpose
Extensive sediment deposition 

resulting from the receding river levels

after the summer floods has reduced 
navigational channel depth in numerous 
areas in the upper reaches of the Upper 
Mississippi River. The receding flood 
waters have also produced unusually 
swift currents. Levees throughout the 
lower reaches of the Upper Mississippi 
River are still saturated and susceptible 
to wake damage. As a result of these 
conditions this regulation is necessary 
to help provide safe criteria for 
navigation of the affected area.

Regulatory Evaluation
This regulation is not major under 

Executive Order 12291 and not 
significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11040, February 26, 
1979), it will not have a significant 
economic impact on a substantial 
number of small entities, and it contains 
no collection of information 
requirements. A full regulatory analysis 
is unnecessary because the Coast Guard 
expects the impact of this regulation to 
be minimal due to the short anticipated 
duration of the closure.

Federalism Assessment
Under the principles and criteria of 

Executive Order 12612, this regulation 
does not raise sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

Environmental Assessment
The Coast Guard considered the 

environmental impact of this proposal 
and concluded that preparation of an 
environmental impact statement is not 
necessary because the regulation is 
categorically excluded from further 
environmental documentation. A 
Categorical Exclusion Determination has 
been prepared and placed in the 
rulemaking docket.

List o f Subjects in 33 CFR Part 165
Harbors, Marine safety, Navigation 

(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways.

Temporary Regulation
In consideration of the foregoing, 

subpart C of part 165 of title 33, Code 
of Federal Regulations, is amended as 
follows:

PART 165— [AMENDED]

1. The authority citation for part 165 
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-l(g), 6 .04 -1 , 
6 .04-6 , and 160.5.

2. A temporary section 165.T02-067 
is added, to read as follows:

$ 165.T02-067 Safety Zone: Upper 
Mississippi River.

(a) Location. The Upper Mississippi 
River between mile 201.0 and 853.0 is 
established as a safety zone.

(b) E ffective dates. This regulation 
becomes effective on September 16, 
1993 and will terminate on October 15, 
1993.

(c) Regulations. The general 
regulations under § 165.23 of this part 
which prohibit entry into the described 
zones without authority of the Captain 
of the Port apply.

(d) The Captain of the Port, St. Louis, 
Missouri will notify the maritime 
community of river conditions affecting 
the areas covered by this safety zone by 
Marine Safety Information Radio 
Broadcast on VHF Marine Band Radio, 
Channel 22 (157.1 MHZ).

Dated: September 16 ,1993 .
Scott P. Cooper,
Commander, U.S. Coast Guard, Captain of 
the Port, St. Louis, Missouri,
(FR Doc. 93-24207  Filed 9 -3 0 -9 3 ; 8:45 ami 
BILLING CODE 4 9 K M 4 -M

33 CFR Part 165 

[CGD01-93-130]

Safety Zone; Columbus Day South 
Street Seaport Fireworks, East River, 
NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is 
establishing a temporary safety zone for 
a Columbus Day fireworks program 
located in the East River. This event is 
sponsored by South Street Seaport and 
will take place on Sunday, October 10, 
1993, from 8 p.m. until 10 p.m. with a 
rain date of October 11,1993 , at the 
same time. This safety zone is needed to 
protect the boating public from the 
hazards associated with fireworks 
exploding in the area.
DATES: The rule is effective from 8 p.m. 
until 10 p.m. on October 10 ,1993 , with 
a rain date of October 11 ,1993 , at the 
same time.
FOR FURTHER INFORMATION CONTACT:
LT R. Trabocchi, Project Manager, 
Captain of the Port, New York (212) 
668-7933.

SUPPLEMENTARY INFORMATION:

Drafting Information
The drafters of this notice are LT R. 

Trabocchi, Project Manager, Captain of 
the Port, New York and LCDR J. Stieo, 
Project Attorney, First Coast Guard 
District, Legal Office.


