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(ii) A surety bond or letter of credit 
payable on demand to the Secretary 
posted by the school or another entity 
on behave! the school in an amount 
equal to at least 50 percent of m e 
academic year's tuition, fees, and other 
charges: for all enrolled students on 
whose behalf a Federal Stafford, Federal 
SLS, or Federal PLUS loan will be made 
for the current period of enrollment at 
that school and that provides for die 
payment of a refund to lenders that is
at least as large as a pro  rota refund as 
defined in § 682.606(c)(li.

(iii) Coverage under a program and 
fund administered by die school's 
accrediting commission that includes—

(A) Written procedures fear arranging a 
teachout, including the provisions in 
paragraph fd)(2Riv| of this section for 
teachouts performed by a participating 
school under & teachout agreement, for 
enrolled students on whose behalf a 
Federal Stafford, Federal SLS, or 
Federal PLUS loan has been made who 
are in attendance at the school when the 
school terminates teaching activities in
a particular program of study; and

(B) If no such teachout is provided 
when the school terminates teaching 
activities in a particular program of 
study, the payment of a refond at least 
as large as a pm  rata refund as defined 
in §>682.606|cKl) to the lender lor each 
enrolled student cm whose behalf a 
Federal Stafford, Federal SLS, or 
Federal PLUS loan was made for the 
period of enrollment during which the 
school terminated teaching activities in 
a particular program of study .

(iv) A teachout agreement with one or 
mené other participating schools (the 
teachout school or schools) offering

similar educational programs and with 
which the original school has no 
business connection that contains the 
following provisions:

(A) Each teachout school shall agree 
that, if the original school terminates its 
teaching activities in a particular 
program of study in which it enrolls & 
student to whom or on whose behalf a 
Federal Stafford, Federal SLS, or 
Federal PLUS loan is made for 
attendance at the original school, the 
teachout school will offer each such 
student enrolled in that course of study 
at the original school when the teaching 
activities are terminated a reasonable 
opportunity to promptly resume and 
complete his or her course of study, or
a substantially similar course of study, 
in the same geographic area as that in 
which the original school provided the 
course of study.

(B) The teachout school shall agree to 
provide this opportunity without 
additional charge to the student, except 
that the teachout school may charge the 
student for periods of enrollment that 
the student is required to undertake to 
complete the course of study 
undertaken at the original school, as the 
student incurs those charges, up to the 
amount not yet paid by the student, that 
the original school would have been 
entitled to collect for those periods of 
enrollment from the student had the 
original school not terminated teaching 
activities in the program of study prior 
to the student's completion of the 
program of study.

(C) The original school shall agree 
that, in the event a teachout becomes 
necessary, it will arrange, in a timely 
manner, for individual notice to each

student of the availability of the 
teachout and diligently advertise the 
availability of the teachout. Such 
arrangements may provide that the 
teachout notices be sent by the teachout 
school.

(v) Coverage under a “pooled risk" 
arrangement administered by the 
school’s accrediting commission that 
ensures that a refund will be paid 
directly to the lender that is at least as 
large as a p ro  rata  refund as defined in 
§ 682.606(c)(1) for each enrolled student 
on whose behalf a Federal Stafford, 
Federal SLS, (»“Federal PLUS loan was 
made for the period of enrollment 
during which the school terminates 
teaching activities in a particular 
program o f study.

(3) A school shall submit written 
evidence acceptable to the Secretary, its 
accrediting commission, and its 
principal guarantee agency that it has 
been selected and adopted an acceptable 
closure plan containing (me or more of 
the elements under this paragraph. A 
school that selects the teachout 
alternative under paragraph (d)(2)(iv) of 
this section shall submit, as required 
written evidence of the teachout 
arrangement, a copy of its catalog or the 
equivalent and of Its enrollment 
contract, both including a brief 

* description of the teachout plan, and 
shall make details of such arrangement 
available to students and prospective 
students upon request.

v#. *  *  *  it
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DEPARTMENT OF EDUCATION

34 CFR Part 668 
RIN 1840-AB30

Student Assistance General Provisions
AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary amends the 
Student Assistance General Provisions 
regulations to put in place a procedure 
for determining the immigration status 
of noncitizen applicants for student 
financial assistance under Title IV of the 
Higher Education Act of 1965, as 
amended (Title IV, HEA). The purpose 
of the immigration-status confirmation 
procedure is to relieve substantially 
most institutions from the burden of 
manually inspecting the immigration- 
status documents of all noncitizen 
applicants for Title IV, HEA financial 
assistance.
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register, or later if Congress 
takes certain adjournments, with the 
exception of § § 668.133, 668.134, and 
668.135. Sections 668.133,668.134, and
668.135 will become effective after the 
information collection requirements 
contained in those sections have been 
submitted by the Department of 
Education and approved by tha Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980. I f  
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register.
FOR FURTHER INFORMATION CONTACT: 
Claude Denton, General Provisions 
Branch, Division of Policy 
Development, U.S. Department of 
Education, 400 Maryland Avenue, SW. 
(Regional Office Building 3, room 4318), 
Washington, DC 20202-5444,
Telephone (202) 708-7888. Deaf and 
hearing impaired individuals may call 
the Federal Dual Party Relay Service at 
1-800-877-8339 (in the Washington,
DC 202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 
SUPPLEMENTARY INFORMATION: The 
Student Assistance General Provisions 
regulations put in place requirements 
that apply to all institutions that 
participate in the Title IV, HEA student 
financial assistance programs. For 
purposes of this subpart, the Title IV, 
HEA programs include the Federal Pell 
Grant, Federal Stafford Loan, Federal 
PLUS Loan, Federal Supplemental 
Loans for Students (SLS), State Student

Incentive Grant (SSIG), Federal Perkins 
Loan, Federal Work-Study (FWS), and 
Federal Supplemental Educaffionad 
Opportunity Grant (FSEOG) programs.
. On April 29,1991, the Secretary 

published a notice of proposed 
rulemaking in the Federal Register (56 
F R 19782) with regard to the 
immigration-status confirmation 
procedure. The Secretary behevee that 
this procedure will assure that Federal 
student financial assistance dollars are 
used to provide educational 
opportunities only to U.S. citizens, U.S. 
nationals, or noncitizens who prove that 
they possess an immigration status that 
satisfies the eligibility criteria for Title- 
IV, HEA financial assistance set forth in 
34 CFR 668.7(a) (4). Specifically, 34 CFR 
668.7(a)(4)(ii) provides that a student is 
eligible for Title TV, HEA assistance If 
the student provides evidence from the 4 
U.S. Immigration and Naturalization 
Service (INS) that he or she is a 
permanent resident of the United States 
or is in the United States for other than 
a temporary purpose with the intention 
of becoming a citizen or permanent 
resident.

The immigration-status confirmation! 
procedure will relieve most institutions 
of a  substantial portion of the 
administrative burden currently 
associated with identifying the 
immigration status represented on 
immigration documents and 
determining whether those documents 
are authentic. At the same time, the 
procedure will seduce the potential for 
fraud and abuse in the Title IV, HEA 
programs by improving the institutions" 
ability to determine whether noncitizen 
applicants are eligible for Title IV, HEA 
assistance under § 668.7(a)(4)(ii).

The confirmation procedure will 
improve the efficiency of the Title IV, 
HEA programs and, by so doing, 
improve their capacity to enhance 
opportunities for postsecondary 
education. Encouraging students to 
graduate from high school and to pursue 
high quality postsecondary education 
are important elements of the 
President’s AMERICA 2000 strategy to 
move the Nation toward achieving the 
National Education Goals.

These regulations establish 
procedures for institutions to use in 
determining the eligibility of noncitizen 
applicants for Title IV, HEA benefits. 
The term “confirmation” of immigration 
status as set forth in Subpart I is 
equivalent to the term “verification“ of 
immigration status that commonly is 
used by the INS and other agencies 
using the INS’s immigration-status 
verification system. The Secretary 
substituted the term “confirmation” m 
place of the INS term “verification” to

avoid confusion with the process of 
verifying the student’s Expected Family 
Contribution in 34 CFR 668, Subpart E. 
Rnmigration-status confirmation under 
Subpart I and verification under Subpart 
Eare two separate procedures and 
institutions may not count 
confirmations under Subpart I toward 
the 30 percent verification ceiling 
mandated by section 484(f) of the 
Higher Education Act of 1965, as 
amended (HEA).
Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, 68 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM follows.

Substantive issues are discussed 
under the section of the regulations to 
which they pertain. Technical and other 
minor changes—and suggested changes 
that the Secretary is not legally 
authorized to make under the applicable 
statutory authority—are not addressed.
Section 668.132 Institutional 
D eterm inations o f  E ligibility B ased on 
Prim ary Confirm ation

Com m ents: Several commenters 
supported these provisions and several 
others objected. Many commenters 
disagreed with the Secretary’s 
contention that use of the primary 
confirmation process to replace 
determining immigration status by 
inspecting documents manually would 
reduce administrative burden on 
Institutions. Two commenters expressed 
concern that some student records that 
successfully matched with INS data in 
a previous award year did not match in 
the current award year and questioned 
die need to impose secondary 
confirmation on institutions because of 
Federal data errors. Other commenters 
suggested that current primary 
confirmation performance is poor, that 
die INS data base is not adequately 
updated and maintained, and that the 
Secretary’s claim that 80 percent of 
noncitizen applications would match 
with INS data using primary 
confirmation is unrealistic. Several 
commenters perceived a conflict in that 
this section prohibits institutions from 
requiring documentation if the message 
on the output document confirms the 
student’s eligible noncitizen status, 
while § 668.133 of the proposed 

_ regulations requires an institution to 
request document and follow secondary 
confirmation procedures if the output 
document confirms the student’s 
eligibility but the institution has 
conflicting information.
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Discussion: The Secretary agrees with 
those commenters who maintain that 
the primary confirmation process 
reduces the burden on institutions. At 
the same time, the Secretary is aware 
that the percentage of primary 
confirmation matches was abnormally 
low during the 1990—91 award year 
because the primary confirmation 
system was taken out of operation for 
several months while the Department 
and INS brought the matching program 
into compliance with the Computer 
Matching and Privacy Protection Act of 
1988, that became effective in January 
1990. The Secretary believes that this 
operations hiatus explains why some 
applicants who matched in a previous 
award year did not match in the current 
award year. The Secretary expects that 
continuous operation of the matching 
system during the entire 1991-92 award 
year and thereafter should alleviate 
much of the concern expressed about 
institutional burden ana the quality of 
the INS data base. Indeed, recent 
analysis of 1991—92 data reveals that the 
percentage of noncitizen applicants 
confirmed through the primary 
confirmation process is approximately 
70 percent.

The Secretary disagrees that there is a 
conflict between instructions given in 
§ 668.132(a) and §688.133. Section 
668.132(a) states that “except as 
provided in §668.133(a)(l)(ii),” the 
institution must determine a student to 
be an eligible noncitizen if the 
institution receives an output document 
that confirms the student’s immigration 
status. An institution cannot determine 
a student to be an eligible noncitizen in 
accordance with § 668.132(a) if it has 
conflicting information concerning the 
student’s immigration status. Under 
§ 668.133(a)(l)(ii), if the institution has 
conflicting information, the institution 
must obtain, from the applicant, 
documentation of immigration status 
and submit that documentation to the 
INS for secondary confirmation.

Changes: None.
Section 668.133 Conditions Under 
Which an Institution Shall Require 
Documentation and Request Secondary  
Confirmation

Comments: Several commenters 
protested that secondary confirmation is 
an INS enforcement exercise that is 
being inappropriately assigned to 
educational institutions and that 
exchanges of data should take place 
only between the student and INS, One 
commenter questioned why the burden 
of processing secondary confirmation 
requests should be placed on the 
institution when the student can obtain 
such information directly from INS or

the Secretary's central processing 
system. Many commenters questioned 
whether the problem of citizenship 
fraud and abuse in the Title IV, HEA 
programs is serious enough to warrant 
mandatory secondary confirmation. 
Many others were concerned that 
secondary confirmation procedures are 
administratively burdensome and will 
delay processing of Title IV, HEA 
assistance for many eligible noncitizen 
students. Two commenters questioned 
why secondary confirmation is needed 
when the institution can make a 
reasonable determination of the 
student’s eligibility using documents 
submitted by the student. Several 
commenters expressed their desire to 
have secondary confirmation available 
as an option and to be permitted to 
continue the current practice of 
determining noncitizen eligibility 
through a manual examination of the 
student's immigration-status 
documents. A number of commenters 
suggested that secondary confirmation 
should be required only in cases of 
conflicting or irreconcilable 
documentation. One commenter 
suggested that institutional confirmation 
of a student’s immigration status be 
required only once during the student’s 
enrollment at the institution. Another 
commenter proposed that, prior to 
issuing final regulations, the Secretary 
should conduct a study to compare the 
costs and benefits of the proposed 
regulations. Another commenter 
questioned how an output document 
could be incorrect unless the Secretary 
suspects inadequacies in the INS data 
base. One commenter questioned 
whether §668.133(b)(lJ is intended to 
prohibit the use of secondary 
confirmation to identify fraudulent 
documentation in cases where the 
student changes his response on the 
application from “eligible noncitizen“ 
to “U.S. citizen’* or ‘*U.S. national.’*

D iscussion: With regard to comments 
concerning mandatory use of secondary 
confirmation, the Secretary no longer 
has authority to prescribe regulations 
limiting use o f this process. Section 
484(h)(4)(B) of the Higher Education Act 
of 1965, as amended, now requires an 
institution to request secondary 
confirmation if a student’s claim of 
eligible noncitizen status is not 
confirmed using primary confirmation 
and if that student submits documents 
that the institution determines 
constitute reasonable evidence of the 
student’s immigration status.

The Secretary is carefully considering 
the suggestion of a one-time-only 
confirmation of the immigration status 
of a student during the student’s 
enrollment at a given institution. For the

1993-94 award year, the Secretary is 
investigating the possible use of an 
automatic renewal of the primary 
confirmation message on the output 
documents of individuals having an 
eligible noncitizen status that is 
confirmed using primary confirmation.

The commenter’s suggestion that a 
cost-benefit analysis be undertaken 
before putting in place these regulations 
is well taken. The Secretary has 
performed a recent analysis, as required 
by the Compute Matching and Privacy 
Protection Act of 1988, that indicates 
that the operational costs of this 
computer match to the Federal 
Government are $35,400, as compared 
to $650,000 in administrative savings to 
institutions that are no longer required 
to examine the immigration-status 
documents of 70% of noncitizen 
applicants. Secondary confirmation is 
not monitored at the Federal level, 
however, so the costs of secondary 
confirmation are not factored into this 
analysis. The Secretary must rely on 
information, such as that provided by 
the commenters, to gain a rough 
assessment of the total costs and 
benefits of this program.

The Secretary disagrees with the 
commenter who presumes that any 
possibility of conflicting information in 
the message on the output document is 
an indication that the INS data base 
used for primary confirmation is 
inadequate. The regulations recognize 
that the immigration status of an 
individual might change and that 
conflicts of information are inevitable 
when either documentation or data base 
information becomes outdated. Since 
§ 668.14(f) of the existing regulations 
requires an institution to “identify and 
resolve discrepancies in the information 
it receives from different sources,” these 
regulations offer the secondary 
confirmation process as a way of 
reconciling these conflicts.

The Secretary does not believe that 
§ 668.133(b) would prohibit an 
institution from requesting secondary 
confirmation for a student who changes 
his or her response on an application 
from “eligible noncitizen” to “U.S. 
citizen” or to “U.S. national.” If the 
institution has reason to believe the 
student’s citizenship claim is incorrect 
or that a student’s citizenship 
documentation may be fraudulent, the 
institution must obtain additional 
information through secondary 
confirmation. Furthermore, any 
information related to a folse claim of 
citizenship should be referred to the 
appropriate authorities for investigation 
in accordance with § 668.14(g).

Changes: None.
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Section 668.134 Institutional P olicies 
and Procedures fo r  Requesting 
Documentation and Receiving 
Secondary Confirmation

Comments: Several commenters 
suggested that establishing additional 
policies and procedures is overly 
burdensome and unwarranted. One 
commenter questioned why institutions 
were being required to establish their 
own policies and procedures instead of 
complying with guidelines already set 
by the Secretary. Several others 
commented that it is unnecessary to 
have a deadline for submitting 
documents and requested guidance 
concerning the actions to be taken if 
documents are submitted after the 
deadline has passed. One commenter 
requested that the Secretary provide 
institutions with sample explanations of 
the needed documentation. Another 
commenter requested clarification 
concerning whether the phrase “a clear 
explanation” means that an institution 
would be required to provide 
instructions to students in their native 
languages.

D iscussion: The Secretary disagrees 
that the requirement for institutional 
policies and procedures is unwarranted 
and burdensome or that the Secretary 
should impose standard policies and 
procedures for all institutions. This 
section is similar to requirements set 
forth in § 668.53 of existing regulations, 
which provides guidance to institutions 
in establishing policies and procedures 
that deal with verifying information 
provided by a student that is used to 
calculate the student's eligibility for 
financial aid. In the same fashion, the 
Secretaryintends to permit significant 
institutional discretion in designing 
procedures for requesting 
documentation and confirming a 
student’s immigration status. For 
example, an institution will need to give 
a student written instructions that are 
clear and complete, but it need not 
interpret this provision as a requirement 
for the instructions to be provided in an 
applicant’s native language. By 
requiring that an institution establish 
written policies and procedures, the 
Secretary seeks to ensure that the 
institution establishes each student’s 
immigration status and eligibility for 
Title IV HEA financial assistance in an 
equitable and consistent manner.

To preserve as much institutional 
discretion as possible, the Secretary has 
chosen not to set arbitrary deadlines for 
the submission of documents. Rathèr, 
the Secretary has created parameters 
within which institutions may set their 
own deadlines. These parameters are 
necessary because of existing statutory

requirements and practical 
considerations regarding the time 
needed to process Title IV, HEA 
applications. Specifically, in accordance 
with the Computer Matching and 
Privacy Protection Act of 1988, an 
institution must allow a student a 
minimum of 30 days to collect and 
submit documentation to the institution 
in support of his or her claim of eligible 
noncitizen status.

Sample documentation of 
immigration status already has been 
provided by the Secretary in Chapter 2 
of the Federal Student Financial Aid 
Handbook, which is published 
annually. These regulations are not 
introducing any changes in the 
immigration-status documents that 
institutions examined in the past to 
determine noncitizen eligibility.

Changes: None.
Section 668.135 Institutional 
Procedures fo r  Completing Secondary  
Confirmation

Comments: Several commenters 
supported the procedure. Many 
commenters, however, protested that 
the 10-business-day deadline for 
institutions to initiate secondary 
confirmation after receiving 
immigration-status documentation from 
the student is unrealistic during peak 
workload periods. Two commenters 
questioned why the regulations require 
institutions to comply with the 10- 
business-day deadline and only 
“expect” INS to meet its 10-business- 
day turnaround time to respond to 
requests for secondary confirmation. 
Two commenters questioned whether 
institutions are required to initiate 
secondary confirmation for students 
who applied to the institution but have 
not been admitted and whether the 10- 
business-day countdown should begin if 
the institution has received 
immigration-status documents for a 
student but no output document for that 
student. One commenter requested 
guidance concerning the consequences 
if an institution fails to meet the 
deadline for submitting documentation 
to INS.

D iscussion: The Secretary does not 
agree that 10 business days is 
insufficient time to complete the request 
portion of the G-845 and to submit it to 
INS. The 10-business-day deadline 
represents a balance between the need 
for sufficient time to confirm and 
authenticate a student's immigration 
status with INS and the need to avoid 
undue delays in assistance to eligible 
students.

With regard to the comment 
concerning a double standard assigned 
to INS and institutions in complying

with 10-business-day deadlines, the 
Secretary cannot regulate another 
Federal agency, but can enter into 
agreements with another agency stating 
that certain standards of performance 
are expected by both parties. • 
Accordingly, the Secretary has an 
operational computer matching 
agreement in which INS has agreed to 
the 10-business-day turnaround time to 
respond to requests from institutions for 
secondary confirmation.

The 10-business-day deadline for 
institutional initiation of secondary 
confirmation after receiving 
documentation from the student applies 
whether or not the student has been 
admitted.

With regard to when the 10-business- 
day countdown begins, if the institution 
receives immigration-status 
documentation without an output 
document, an institution should not 
consider the 10-business-day period to 
begin until it has received both the 
student’s immigration-status documents 
and the output document. The output 
document is a required component of 
that documentation as it contains 
important information related to the 
results of primary confirmation. The 
requirements in § 668.135 apply only 
when a student is required to undergo 
secondary confirmation. An institution 
will not be able to determine whether 
secondary confirmation is mandatory 
until the institution has received the 
student’s output document.

Institutional penalties for missing this 
deadline will be consistent with 
program review policy to enforce all 
applicable regulatory provisions.

Changes: None,
Section 668.136 Institutional 
Determination o f Eligibility That Are 
Not B ased on Primary Confirmation

Comments: One commenter suggested 
that it invites abuse to have a policy 
permitting institutional disbursements 
of Title IV, HEA assistance prior to the 
institution obtaining a response from 
INS concerning secondary confirmation. 
Several commenters were concerned 
that the need to track the 15-business- 
day period subsequent to initiation of 
secondary confirmation would add to 
institutional burden. A number of 
commenters felt that any disbursement 
of assistance prior to obtaining a 
response from INS would place 
potential liability on the institution and, 
for this reason, few institutions would 
use this option. Several commenters 
expressed concern that the preamble’s 
statement that “an INS determination of 
a student’s immigration status * * * 
should precede any decision by the 
institution with regard to the student’s
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eligibility for Title IV, HEA assistance” 
would prevent the institution from 
making routine preliminary decisions 
about student eligibility in areas other 
than immigration status. Two 
commenters suggested that the term 
“sufficient documentation” in proposed 
§ 668.136(b)(2) be clarified as 
“documentation that, if valid, 
demonstrates that the applicant is an 
eligible noncitizen.” One commenter 
suggested that to avoid delays to 
students institutions should be allowed 
to telephone INS when the 15-business- 
day period is exceeded. Another 
commenter suggested that the 15- 
business-day period be lengthened to 20 
or 30 business days to allow more time 
for postal delivery.

Discussion: The Secretary does not 
agree that provisions providing for 
disbursement of assistance pending 
receipt of INS responses to secondary 
confirmation requests invite abuse. An 
institution will continue to be 
responsible for making certain that 
noncitizen applicants provide 
acceptable evidence of eligible 
noncitizen status before disbursing Title 
IV, HEA assistance.

The Secretary also wishes to 
emphasize that these regulations do not 
impose liabilities on institutions for 
erroneous grant payments or loan 
disbursements to a student discovered 
to be ineligible as a result of secondary 
confirmation if the institutions can 
show documented evidence of 
immigration status that meetsthe 
requirements of §668.7(aJ(4)(ii).

The Secretary believes that the 15- 
business-day limitation subsequent to 
initiation of secondary confirmation is 
necessary to prevent unnecessary delays 
in processing the student financial aid 

lications of eligible noncitizens, 
ontrary to one commenter’s concern, 

the Secretary’s desire to obtain an INS 
determination of a student's 
immigration status prior to the 
institution’s determination of eligibility 
does not prevent an institution from 
engaging in an activity such as 
providing preliminary estimates of 
financial aid eligibility.

The Secretary disagrees with the 
commenter who requested that the 
proposed use of the term “sufficient 
documentation” be changed to 
“documentation that, if valid, 
demonstrates that the applicant is an 
eligible noncitizen.” “Sufficient” 
indicates that the institution has in its 
possession documents with which it is 
able to make a decision that a student 
satisfies the requirements of 
§ 668.7(a)(4)(ii). The commenter’s 
proposed revision presupposes that the 
institution will determine the student to

be eligible when, in fact, the institution 
may determine that the documents are 
insufficient to determine eligibility and, 
as a result, may deny Title IV, HEA 
assistance to the student

The Secretary does not agree with the 
suggestion that institutions should be 
allowed to telephone INS to obtain 
status information when the 15- 
business-day period is exceeded. 
Although procedures differ somewhat 
among INS field offices, the Secretary 
recognizes that institutional access to 
INS by telephone has become more 
limited in recent years because of the 
large increase in immigrants and other 
groups seeking INS services. The 
Secretary wishes to cooperate with INS, 
to the fullest extent possible, in 
developing a more automated and 
efficient means of gaining access to 
information than is possible if the 
institution must await responses to 
telephone calls or inquiries by letter.

Finally, the Secretary does not agree 
with the suggestion that the 15- 
business-day period be lengthened to 20 
or 30 business days. Fifteen business 
days, or three calendar weeks, should be 
the maximum amount of time allowed 
given INS's commitment to a 10- 
business-day response and the 
Secretary’s desire not to delay assistance 
to eligible noncitizens undergoing 
secondary confirmation.

Changes: None.
Section 668.137 D eadlines fo r  
Submitting Documentation and the 
C onsequences o f  Failure To Submit 
Documentation

Comments: One commenter sought 
clarification from the Secretary 
concerning whether this section is 
limited in scope to immigration-status 
confirmation or if it has broader 
application. Two commenters 
questioned the need for an 
institutionally set deadline for the 
student to submit immigration-status 
documents to the institution, and they 
also questioned whether the institution 
has the right to deny assistance if this 
deadline is not met. Another commenter 
suggested that this section is 
inconsistent with the Computer 
Matching and Privacy Protection Act of 
1988, which requires a minimum period 
of time for the student to submit 
documents as a way of contesting the 
results of the computer matching 
program.

Discussion : The Secretary assures the 
commenter seeking clarification 
regarding applicability of this section 
that the regulations are limited in scope 
to institutions considering claims by 
students to be eligible noncitizens under 
§ 668.7(a)(4)(ii). With regard to the need

for an institutionally set deadline, the 
Secretary believes that the institution, 
which is being given responsibility for 
initiating secondary confirmation 
requests, also should be given the 
flexibility for setting a deadline that is 
consistent with its own procedures.

The Secretary does not agree with the 
commenter who expressed doubt that 
the institution has authority to deny 
assistance to an applicant who does not 
meet this deadline. The Secretary points 
out that §668.60 already has given an 
institution similar authority when an 
applicant fails to provide requested 
documentation with regard to 
verification of the student's application 
data for purposes of calculating the 
student's award.

The Secretary agrees with the 
commenter that there is a statutory 
requirement setting a minimum time 
period for the student to submit 
evident» of eligible noncitizen status; it 
is required by section 2 of the Computer 
Matching and Privacy Protection Act of 
1968.

Changes: Paragraph (a) is revised to 
allow the student a minimum of 38 days 
from the date the output document is 
submitted to the institution to submit 
documentation of eligible noncitizen 
status to the institution. Because this 
revision conflicts with the remainder of 
proposed paragraph (a) to the extent that 
the 30-day period would allow an 
applicant to submit immigration-status 
documents after the end of the award 
year or period of enrollment, the 
Secretary is deleting the remainder of 
this paragraph.
Section 668.138 L iability

Comments: Several commenters 
expressed concern that this section 
would hold institutions liable for 
disbursements made as a result of 
eligibility determinations that 
subsequently are found to be in error 
after receipt of secondary confirmation 
responses. One commenter requested 
that the Secretary explain how an 
institution could make an error when 
the immigration-status documentation 
satisfies existing regulations. Another 
commenter suggested that, since the 
institution would be relying on 
documentation supplied by the student, 
the student should be liable unless the 
institution had reason to believe the 
documents do not support the student’s 
claim to be an eligible noncitizen.

D iscussion: The Secretary agrees with 
the commenters* assertions that liability 
should not be imposed on the 
institution for the institution’s 
erroneous determination that a student 
is an eligible noncitizen as long as the 
institution can justify a disbursement by
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showing documented evidence of 
eligible immigration status as required 
by § 668.7(a)(4)(ii). The intent of this 
section was to impose liability on an 
institution that disburses Title IV, HEA 
assistance despite having immigration- 
status documentation, or an INS 
response to a secondary confirmation 
request, that does not support the 
student’s eligibility claim.

Changes: Section 668.138(c)(3) is 
added to clarify the Secretary’s intent 
concerning institutional liability.
Section 668.139 R ecovery of-Payments 
and Loan D isbursem ents to Ineligible 
Students

Com m ents: Two commenters 
suggested that § 668.139(d) be rephrased 
to require the institution to repay the 
“ineligible portion of a loan 
disbursement” to the lender and to 
notify the guarantee agency when the 
institution makes a disbursement to an 
ineligible student. These commenters 
suggested that the Secretary include 
provisions authorizing the institution to 
obtain the promissory note for the 
purpose of loan collection and that the 
Secretary should address repayment of 
interest and special allowances paid on 
the “ineligible portion.” One 
commenter proposed that for Federal 
PLUS loans institutions should be 
permitted to accept a statement attesting 
to the eligible noncitizen status of the 
parent of an eligible noncitizen 
applicant. Another commenter 
requested clarification about whether 
loans to ineligible students could be 
reinsured as exempt claims as provided 
in § 682.405(a)(2).

D iscussion: The Secretary does not 
agree that § 668.139(d) should be 
revised to assign institutions the 
responsibility for repaying the 
“ineligible portion” of a Federal 
Stafford, Federal SLS, or Federal PLUS 
loan to the lender. An institutional 
determination of a student’s eligible 
noncitizen status affects the student’s 
eligibility for all Title IV, HEA 
assistance. The student will be liable for 
repayment of the entire disbursement 
should the institution’s determination of 
eligibility prove to be in error. Any 
discussion of repayment of a portion of 
the disbursement is not relevant in this 
situation.

The comments with regard to 
guarantee agency notification and 
refunds of interest and special 
allowances are valid comments and 
should be addressed within the context 
of all recipients of Title TV, HEA 
assistance who subsequently are 
determined to be ineligible. Noncitizens 
represent only small fraction of the 
population that might be affected.

The Secretary does not agree that 
statements of eligible noncitizen status 
from Federal PLUS loan parents should 
be accepted in lieu of actual INS 
immigration-status documents and 
believes that such statements do not 
provide satisfactory evidence of 
immigration status. ;

With regard to the comment 
concerning reinsurability, the Secretary 
holds the position that the amount of 
the disbursement to an ineligible 
student is not reinsured.

Changes: Paragraph (d) is revised to 
insert “repay” in place of “restore.”
Waiver of Proposed Rulemaking

In accordance with section 
431(b)(2)(A) of the General Education 
Provisions Act (20 U.S.C. 1232(b)(2)(A)) 
and the Administrative Procedure Act (5 
U.S.C. 553), it is the practice of the 
Secretary to offer interested parties the 
opportunity to comment on proposed 
regulations. Most of the changes in these 
final regulations were published for 
public comment on April 29,1991 at 56 
FR 19782. However, some of these 
changes are needed to conform the 
regulations to statutory changes made 
by Public Law 102-325, and public 
comment would have no effect on the 
content of these changes. Therefore, the 
Secretary has determined that 
publication of a proposed rule is 
unnecessary and contrary to the public 
interest under 5 U.S.C. 553(b)(B).
Executive Order 12291

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order.
Assessment of Educational Impact

In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects in 34 CFR Part 668

Administrative practice and 
procedure, Colleges and universities, 
Consumer protection, Education, Grant 
programs—education, Loan programs—

education, Reporting and recordkeeping 
requirements, Student aid.

Dated: December 30 ,1992 .
Lamar Alexander,
S ecre ta ry  o f  E d u ca tio n .
(Catalog of Federal Domestic Assistance 
Numbers: Supplemental Educational 
Opportunity Grant Program, 84.007; Stafford 
Loan Program, 84.032; College Work-Study 
Program, 84.033; Perkins Loan Program, 
84.038; Income Contingent Loan Program, 
84.226; Pell Grant Program, 84.063; State 
Student Incentive Grant Program, 84.069)

The Secretary amends part 668 of title 
34 of the Code of Federal Regulations by 
adding a new Subpart I to read as 
follows:

PART 668—STUDENT ASSISTANCE 
GENERAL PROVISIONS
*  * it it *

Subpart I—Immigration-Status Confirmation
668.130 General.
668.131 Definitions.
668.132 Institutional determinations of 

eligibility based on primary 
confirniation.

668.133 Conditions under which an 
institution shall require documentation 
and request secondary confirmation.

668.134 Institutional policies and 
procedures for requesting documentation 
and receiving secondary confirmation.

668.135 Institutional procedures for 
completing secondary confirmation.

668.136 Institutional determinations of 
eligibility based on INS responses to 
secondary confirmation requests.

668.137 Deadlines for submitting 
documentation and the consequences of 
failure to submit documentation.

668.138 Liability.
668.139 Recovery of payments and loan 

disbursements to ineligible students.
Authority: 20 U.S.C, 1091 ,1092 , and 1094, 

unless otherwise noted. 
* * * * *

Subpart I— Immigration-Status 
Confirmation

§ 668.130 General.
(a) S cope and purpose. The 

regulations in this subpart govern the 
responsibilities of institutions and 
students in determining the eligibility of 
those noncitizen applicants for Title IV, 
HEA assistance who must, under
§ 668.7(a)(4)(ii), produce evidence from 
the United States Immigration and 
Naturalization Service (INS) that they 
are permanent residents of the United 
States or in the United States for other 
than a temporary purpose with the 
intention of becoming citizens or 
permanent residents.

(b) Student responsibility. At the 
request of the Secretary or the 
institution at which an applicant for 
Title IV, HEA financial assistance is
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enrolled or accepted for enrollment, an 
applicant who asserts eligibility under 
§668.7(a)(4)(ii) shall provide 
documentation from the INS of 
immigration status.
(Authority: 20 U.S.C. 1091,1094)

§668.131 Definitions.
The following definitions apply to 

this subpart:
E l ig ib le  n o n c i t i z e n :  A n  individual 

possessing an immigration status that 
meets the requirements of 
§668.7(a)(4)(ii).

I m m ig r a t io n  s t a t u s :  The status 
conferred on a noncitizen under the 
Immigration and Nationality Act df 
1952, as amended, 8 U.S.C. 1182.

O u tp u t  d o c u m e n t :  The Student Aid 
Report (SAR), Electronic Student Aid 
Report (ESAR), other document, or 
automated data generated by the 
Department of Education’s central 
processing system as the result of 
processing the data provided in an 
Application for Federal Student Aid or 
multiple data entry application.

P rim a r y  c o n f i r m a t i o n :  A process by 
which the Secretary, by means of a 
matching program conducted with the 
INS, compares the information 
contained in an Application for Federal 
Student Aid or a multiple data entry 
application regarding the immigration 
status of a noncitizen applicant for Title 
IV, HEA assistance with records of that 
status maintained by the INS in its 
Alien Status Verification Index (ASVI) 
system for the purpose of determining 
whether a student’s immigration status 
meets the requirements of 
§668.7(a)(4)(ii) and reports the results of 
this comparison on an output 
document.

S e c o n d a r y  c o n f i r m a t i o n :  A process by 
which the INS, in response to the 
submission of INS Document 
Verification Form G-845 by an 
institution, searches pertinent paper and 
automated INS files, other than the 
ASVI database, for the purpose of 
determining a student’s immigration 
status and die validity of the submitted 
INS documents, and reports the results 
of this search to the institution.
(Authority: 20 U.S.C. 1091)

§668.132 Institutional determinations of 
e lig ib ility  based on primary confirmation.

(a) Except as provided in 
§668.133(a)(l)(ii), the institution shall 
determine a student to be an eligible 
noncitizen if the institution receives an 
output document for that student 
establishing that—

(1) The INS has confirmed the 
student’s immigration status; and

(2) The student’s immigration status 
meets the noncitizen eligibility 
requirements of § 668.7(a)(4)(ii).

(b) If an institution determines a 
student to be an eligible noncitizen in 
accordance with paragraph (a) of this 
section, the institution may not require 
the student to produce the 
documentation otherwise required 
under § 668.7(a)(4)(ii).
(Authority: 20 U.S.C. 1091,1094)

§668.133 Conditions under which an 
Institution shall require documentation and 
request secondary confirmation.

(a) General requirem ents. Except as 
provided in paragraph (b) of this 
section, an institution shall require the 
student to produce the documentation 
required under §668.7(a)(4)(ii) and 
request the INS to perform secondary 
confirmation for a student claiming 
eligibility under § 668.7(a)(4)(ii), in 
accordance with the procedures set 
forth in § 668.135, if—

(1) The institution—
(1) Receives an output document 

indicating that the student must provide 
the institution with evidence of the 
student’s immigration status required 
under § 668.7(a)(4)(ii); or

(ii) Receives an output document that 
satisfies the requirements of § 668.132(a) 
(1) and (2), but the institution—

(A) Has documentation that conflicts 
with immigration-status documents 
submitted by the student or the 
immigration status reported on the 
output document; or

(B) Has reason to believe that the 
immigration status reported by the 
student or on the output document is 
incorrect; and

(2) The institution determines that the 
immigration-status documents 
submitted by the student constitute 
reasonable evidence of the student’s 
claim to be an eligible noncitizen.

(b) Exclusions from  secondary  
confirm ation. An institution may not 
require the student to produce the 
documentation required under
§ 668.7(a)(4)(ii) and may not request that 
INS perform secondary confirmation, 
if—

(1) The student—
(1) Demonstrates U.S. citizen or 

national status; or
(ii) Demonstrates eligibility under the 

provisions of § 668.7(a)(4) (iii) or (iv); 
and

(2) The institution does not have 
conflicting documentation or reason to 
believe that the student’s claim of 
citizenship or immigration status is 
incorrect.
(Authority: 20 U.S.C. 1091,1094J

§668.134 Institutional policies and 
procedures for requesting documentation 
and receiving secondary confirmation.

(a) An institution shall establish and 
use written policies and procedures for 
requesting proof and securing 
confirmation of the immigration status 
of applicants for Title IV, HEA student 
financial assistance who claim to meet 
the eligibility requirements of 
§668.7(a)(4)(ii). These policies and 
procedures must include—

(1) Providing the student a deadline 
by which to provide the documentation 
that the student wishes to have 
considered to support the claim that the 
student meets the requirements of 
§668.7(a)(4)(ii);

(2) Providing to the student 
information concerning the 
consequences of a failure to provide the 
documentation by the deadline set by 
the institution; and

(3) Providing that the institution will 
not make a determination that the 
student is not an eligible noncitizen 
until the institution has provided the 
student the opportunity to submit the 
documentation in support of the 
student’s claim of eligibility under 
§668.7(a)(4)(ii).

(b) An institution shall furnish, in 
writing, to each student required to 
undergo secondary confirmation—

(1) A clear explanation of the 
documentation the student must submit 
as evidence that the student satisfies the 
requirements of § 668.7(a)(4)(ii); and

(2) A clear explanation of the 
student’s responsibilities with respect to 
the student’s compliance with
§ 668.7(a)(4)(ii), including the deadlines 
for completing any action required 
under this subpart and the 
consequences of failing to complete any 
required action, as specified in 
§668.137.
(Authority: 20 U.S.C. 1091 ,1092 ,1094)

§ 668.135 Institutional procedures for 
completing secondary confirmation.
. Within 10 business days after an 
institution receives the documentary 
evidence of immigration status 
submitted by a student required to 
undergo secondary confirmation, the 
institution shall—

(a) Complete the request portion of 
the INS Document Verification Request 
Form G-845;

(b) Copy front and back sides of all 
immigration-status documents received 
from the student and attach copies to 
the Form G-845; and

(c) Submit Form G-845 and 
attachments to the INS District Office.
(Authority: 20 U.S.C. 1091,1094)
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§668.136 Institutional determination« of 
eligibility based on INS responses to 
secondary confirmation requests.

(a) Except as provided in paragraphs
(b) emd (c) of this section, an institution 
that has requested secondary 
confirmation under § 668.133(a) shall 
make its determination concerning a 
student’s eligibility under
§ 668.7(a)(4)(ii) by relying on the INS 
response to the Form G-845.

(b) An institution shall make its 
determination concerning a student's 
eligibility under § 668.7(a){4)(ii) 
pending the institution’s receipt of an 
INS response to the institution's Form 
G-845 request concerning that student, 
if—

(1) The institution has given the 
student an opportunity to submit 
documents to the institution to support 
the student’s claim to be an eligible 
noncitizen;

(2) The institution possesses sufficient 
documentation concerning a student’s 
immigration status to make that 
determination;

(3) At least 15 business days have 
elapsed from the date that the 
institution sent the Form G-845 request 
to the INS;

(4) The institution has no 
documentation that conflicts with the 
immigration-status documentation 
submitted by the student; and

(5) The institution has no reason to 
believe that the immigration status 
reported by the applicant is incorrect.

(c) An institution shall establish and 
use policies and procedures to ensure 
that, if the institution has disbursed or 
released Title IV, HEA funds to the 
student in die award year or employed 
the student under the Federal Work- 
Study Program, and die institution 
determines, in reliance on the INS 
response to the institution’s request for 
secondary confirmation regarding that 
student, that the student was in fact not 
an eligible noncitizen during that award 
year, the institution provides the 
student with notice of the institution’s 
determination, an opportunity to contest 
the institution’s determination, and 
notice of the institution’s final 
determination.
(Authority: 20 U.S.C. 1091,1094)

§ 668.137 Deadlines for submitting 
documentation and the consequences of 
failure to submit documentation.

(a) A student shall submit before a 
deadline specified by the institution all 
documentation the student wishes to

have considered to support a claim that 
the student meets the requirements of 
§ 668.7(a)(4)(ii). The deadline, set by the 
institution, must be not less than 30 
days from the date the institution 
receives the student’s output document.

(b) If a student fails to submit the 
documentation by the deadline 
established in accordance with 
paragraph (a) of this section, the 
institution may not disburse to the 
student, or certify the student as eligible 
for, any Title IV, HEA program funds for 
that period of enrollment or «ward year; 
employ the student under the Federal 
Work-Study Program; or certify a 
Federal Stafford, Federal PLUS, or 
Federal SLS loan application for the 
student for that period of enrollment.
(Authority: 20 U.S.G 1091,1094)

§668.138 Liability.
(a) A student is liable for any SSIG, 

Federal SEOG, or Federal Pell Grant 
payment and for any Federal Stafford, 
Federal SLS, or Federal Perkins loan 
made to him or her if  the student was 
ineligible for the Title IV, HEA 
assistance.

(b) A Federal PLUS loan borrower is 
liable for any Federal PLUS loan made 
to him or her on behalf of an ineligible 
student.

(c) The Secretary does not take any 
action against an institution with 
respect to an eiror in the institution’s 
determination that a student is an 
eligible noncitizen if, in making that 
determination, the institution followed 
the provisions in this subpart and relied 
on—

(1) An output document for that 
student indicating that the INS has 
confirmed that the student’s 
immigration status meets the eligibility 
requirements for Title IV, HEA 
assistance;

(2) An INS determination of the 
student’s immigration status and the 
authenticity of the student’s 
immigration documents provided in 
response to the institution’s request for 
secondary confirmation; or

(3) Immigration-status documents 
submitted by the student and the 
institution did not have reason to 
believe that the documents did not 
support the student’s claim to be an 
eligible noncitizen.

(d) Except as provided in paragraph
(c) of this section, if an institution 
makes an error in its determination that 
a student is an eligible noncitizen, the

institution is liable for any Title IV,
HEA disbursements made to this 
student during the award year or period 
of enrollment foar which the student 
applied for Title IV, HEA assistance.
(Authority: 20 U.S.C. 1091,1094)

§668.139 Recovery of payments and loan 
disbursements to ineligible students.

(a) If an institution makes a payment 
of a grant or a disbursement of a Federal 
Perkins loan to an ineligible student for 
which it is not liable in accordance with 
§ 668.138, it shall assist the Secretary in 
recovering the funds by—

(1) Making a reasonable effort to 
contact the student; and

(2) Making a reasonable effort to 
collect the payment or FederaTPerkins 
loan.

(b) If an institution causes a Federal 
Stafford, Federal SLS, or Federal PLUS 
loan to be disbursed to an ineligible 
student or Federal PLUS loan borrower 
for which it is not liable in accordance 
with § 668.138, it shall assist the 
Secretary in recovering the funds by 
notifying the lender that the student has 
failed to establish eligibility under the 
requirements of § 682.201(d).

(c) If an institution is liable for a 
payment of a grant or Federal Perkins 
loan to an ineligible student, the 
institution shall restore the amount 
equal to the payment or disbursement to 
the institution’s Federal Perkins loan 
fund or Federal Pell Grant, Federal 
SEOG, or SSIG amount, even if the 
institution cannot collect the payment 
or disbursement from the student.

(d) If an institution is liable for a
Federal Stafford, Federal SLS, or ’ i  
Federal PLUS loan disbursement to an 
ineligible student, the institution shall 
repay an amount eq[ual to the 
disbursement to the Federal Stafford, 
Federal SLS, or Federal PLUS lender 
and provide written notice to the 
borrower.
(Authority: 20 U.S.C. 1091,1094)

[FR Doc. 93-134  Filed 1 -6 -9 3 ; 8:45 am]
BILLING CODE 4000-01-M
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DEPARTMENT OF EDUCATION

34 CFR Part 99 
RIN 1880-AA54

Family Educational Rights and Privacy
AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary amends the 
regulations for the Family Educational 
Rights and Privacy Act (FERPA). These 
amendments are needed to implement a 
disclosure provision of the Crime 
Awareness and Campus Security Act of 
1990. Additionally, the amendments are 
needed to (1) reflect a change in the 
enforcement provisions of the existing 
regulations, including designation of a 
new review authority; and (2) 
incorporate a number of technical 
amendments. The principal change 
resulting from these regulations is 
establishment of another condition 
under which an institution of 
postsecondary education may, without 
prior consent, disclose information from 
an education record.
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register.
FOR FURTHER INFORMATION CONTACT: 
Ellen Campbell, Family Policy 
Compliance Office, Office of Human 
Resources and Administration, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., Washington, DC 20202- 
4605. Telephone: (202) 732-1807. 
Individuals who are hearing impaired 
may call the Federal Dual Party Relay 
Service at 1-800-877-8339 (in the 
Washington, DC 202 area code, 
telephone 708—9300) between 8 a.m. 
and 7 p.m., Eastern time. 
SUPPLEMENTARY INFORMATION: The 
current FERPA regulations allow 
educational agencies and institutions to 
disclose personally identifiable 
information from a student’s education 
records without the student’s consent 
only under certain conditions. These 
final regulations allow institutions of 
postsecondary education to disclose the 
results of a disciplinary proceeding 
conducted by the institution against an 
alleged perpetrator of a crime of 
violence to the alleged victim of that 
crime without the prior written consent 
of the alleged perpetrator. This new 
condition was created by section 203 of

the Crime Awareness and Campus 
Security Act of 1990 (Public Law 101— 
542, title II, section 203; 20 U.S.C. 
1232g(b)(6)), which amended FERPA to 
allow for this disclosure.

Additionally, these final regulations 
reflect changes in the enforcement 
provisions under 34 CFR part 99, 
subpart E. Specifically, FERPA provides 
that the Secretary shall designate a 
review board within the Department for 
the purpose of reviewing and 
adjudicating violations of FERPA. In the 
current regulations, the Education 
Appeal Board (EAB) serves as the 
designated review board. Because the 
EAB is being phased out, the Secretary 
designates the Office of Administrative 
Law Judges to act as the review board 
for the purpose of reviewing and 
adjudicating under FERPA.

Further, several amendments are 
included in these final regulations for 
reasons of clarification. A change has 
been made to the provision that 
describes the conditions under which 
an educational agency or institution 
must obtain prior consent in order to 
disclose information. The change will 
allow an educational agency nr 
institution to disclose information from 
a student’s education records if the 
parent or eligible student has provided 
written consent to the party seeking 
access to the records, rather than require 
that the educational agency or 
institution obtain written consent 
directly from the parent or eligible 
student.

These final regulations also include a 
definition of what is considered to be a 
’’timely complaint” of an alleged 
violation of FERPA. Historically, the 
office designated to administer FERPA 
has had to determine on a case-by-case 
basis what it considered to be a “timely 
complaint.” Based on this historical 
experience and comparison with similar 
limitation periods for filing complaints, 
the Secretary has determined that a 
complaint brought within 180 days of 
the alleged violation should be 
considered timely.

On August 11,1992, at 57 FR 35964 
the Secretary published a notice of 
proposed rulemaking (NPRM). Except 
for minor technical revisions, there are 
no differences between the NPRM and 
these final regulations.
Public Comment

In the NPRM the Secretary invited 
comments on the proposed regulations. 
Two parties submitted comments 
endorsing the proposed regulations. The 
only substantive comment the Secretary 
received suggested a change the 
Secretary is not legally authorized to

make under the applicable statutory 
authority.
Executive Order 12291 

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order.
Paperwork Reduction Act of 1980

These regulations have been 
examined under the Paperwork 
Reduction Act of 1980 and have been 
found to contain no information 
collection requirements.
Assessment of Educational Impact

In the NPRM, the Secretary requested 
comments on whether the proposed 
regulations would require transmission 
of information that is being gathered by 
or is available from any other agency or 
authority of the United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects in 34 CFR Part 99

Administrative practice and 
procedure, Education, Family 
educational rights, Parents, Privacy, 
Reporting and recordkeeping 
requirements, Students.

Dated: December 18 ,1992.
Lamar Alexander,
Secretary o f Education.
(Catalog of Federal Domestic Assistance 
Number does not apply.)

The Secretary amends part 99 of title 
34 of the Code of Federal Regulations as 
follows:

PART 99-FA M ILY EDUCATIONAL 
RIGHTS AND PRIVACY

1. The authority citation for part 99 is 
revised to read as follows:

Authority: 20 U.S.C. 1232g, unless 
otherwise noted.

2. Section 99.5 is amended by revising 
the section heading to read as follows:
$99.5 What are the rights of students? 
* * * * *

$99.6 [Amended]
3. In § 99.6, paragraph (a)(5) is 

amended by removing “maintained” 
and adding, in its place, “maintained”.

4. Section 99.30 is amended by 
revising the section heading and 
paragraph (a) to read as follows:
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§ 99.30 Under what conditions la prior 
consent required to disclose information?
! (a) The parent or eligible student shall 
provide a signed and dated written 
consent before an educational agency or 
institution discloses personally 
identifiable information from die 
student’s education records, except as 
provided in § 99.31.
A ★  ★  # *

5. Section 99.31 is amended by 
adding a new paragraph (a)(13), revising 
paragraph (b), and revising the authority 
citation to read as follows:

- t
§ 99.31 Under what conditions is prior 
consent not required to disclose 
information?

(a) * * *
< (13) The disclosure is to an alleged 
victim of any crime of violence, as that 
term is defined in section 16 of title 18, 
United States Code, of the results of any 
disciplinary proceeding conducted by 
an institution of postsecondary 
education against the alleged 
perpetrator of that crime with respect to 

! that crime.
(b) This section does not forbid an 

educational agency or institution to 
disclose, nor does it require an 
educational agency or institution to 
disclose, personally identifiable 
information from the education records 
of a student to any parties under 
paragraphs (a)(1) through (11) and (13) 
of this section.
(Authority: 20 U.S.C. 1232g(a)(5)(A), (b)(1), 
(b)(2)(B) and (b)(6))

6. Section 99.60 is amended by 
revising the heading and paragraphs (a) 
and (c) to read as follows:

§ 99.60 What functions has the Secretary 
delegated to the Office and to the Office of 
Administrative Law Judges?

(a) For the purposes of this subpart, 
“Office” means the Family Policy

Compliance Office, U.S. Department of 
Education.
*  *  *  *  *

(c) The Secretary designates the Office 
of Administrative Law Judges to act as 
the Review Board required under the 
Act to enforce the Act with respect to all 
applicable programs. The term 
“applicable program” is defined in 
section 400 of the General Education 
Provisions Act.

7. Section 99.63 is revised to read as 
follows:

S99.63 Where are complaints filed?

A person may file a written complaint 
with the Office regarding an alleged 
violation under the Act and this part. 
The Office’s address is: Family Policy 
Compliance Office, U. S. Department of 
Education, Washington, D.C. 20202- 
4605.
(Authority: 20 U.S.C. 1232g(g))

8. Section 99.64 is amended by 
adding new paragraphs (c) and (d) to 
read as follows:
§99.64 What is the complaint procedure?
*  *  *  *  *

(c) A timely complaint is defined as 
an allegation of a violation of the Act 
that is submitted to the Office within 
180 days of the date of the alleged 
violation or of the date that the 
complainant knew or reasonably should 
have known of the alleged violation.

(d) The Office extends the time limit 
in this section if the complainant shows 
that he or she was prevented by 
circumstances beyond the 
complainant’s control from submitting 
the matter within the time limit, or for 
other reasons considered sufficient by 
the Office.

9. Section 99.65 is revised to read as 
follows:

§99.65 What is the content of the notice of 
complaint Issued by the Office?

(a) The Office notifies the 
complainant and the educational agency 
or institution in writing if it initiates an 
investigation of a complaint under
§ 99.64(b). The notice to the educational 
agency or institution—

(1) Includes the substance of the 
alleged violation; and

(2) Asks the agency or institution to 
submit a written response to the 
complaint.

(b) The Office notifies the 
complainant if it does not initiate an 
investigation of a complaint because the 
complaint fails to meet the requirements 
of §99.64.
(Authority: 20 U.S.C 1232g(g))

10. Section 99.67 is amended by 
revising paragraph (a) and the authority 
citation to read as follows:

§99.67 How does the Secretary enforce 
decisions?

(a) If the educational agency or 
institution does not comply during the 
period of time set under § 99.66(c), the 
Secretary may, in accordance with part 
E of the General Education Provisions 
Act—

(1) Withhold further payments under 
any applicable program;

(2) Issue a compliant to compel 
compliance through a cease-and-desist 
order; or

(3) Terminate eligibility to receive 
funding under any applicable program.
* * * * *

(Authority: 20 U.S.C. 1232g(f); 20 U.S.C. 
1234)
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