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DEPARTMENT OF THE INTERIOR
Bureau of indian Affairs

Misslon Valley Power Utllity, MT;
Power Rate Adjustment

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final notice.

SUMMARY: Pursuant to 25 CFR 175.13 the
Bureau of Indian Affairs has proposed
and is now finalizing a power rate
adjustment to reflect increased cost of
purchased power for the Mission Valley
Power Utility. The final determination
on power rate adjustment is based on
increased cost of power purchased from
Montana Power Company's Kerr Dam
Hydroelectric Facility. The increased
cost of purchased power is the product
of Montana Power Company's authority,
under their Federal Energy Regulatory
Commission license for Kerr Dam, to
annually adjust their power rates based
on the Consumer Price Index.

DATES: Interested parties were provided
the opportunity to submit written
comments on the proposed pass-through
power rate adjustment to the Portland
Area Director, Portland Area Office,
Bureau of Indian Affairs, 911 NE. 11th
Ave., Portland, Oregon 972324169
during the period 30 days subsequent to
December 4, 1992. The pass-through
rate adjustment is now final and
effective on the date of this publication
or January 1, 1993, which ever date
occurs later.

FOR FURTHER INFORMATION CONTACT:
Portland Area Director, Portland Area

Office, Bureau of Indian Affairs, 911 NE.
11th Ave., Portland, Oregon 97232-
4169, telephone (503) 231-6750.
SUPPLEMENTARY INFORMATION: The
purpose of this notice is to announce a
ﬁ:ﬁ decision on the adjustment in the
Mission Valley Power Utility (MVP)
electric power rates. This ad)j'ustment is
the result of an increase in the electric
power rates charged by Montana Power
Company (MPC), one of three sources of
electric power marketed by MVP.
Pursuant to the Federal Energy
Regulatory Commission license for the
Kerr Dam Hydroelectric Facility, MPC is
allowed to adjust their electric power
rates annually based on the Comsumer
Price Index.

The affected public and interested
parties were provided an opportunity to
provide input to the Portland Area
Director’s decision on the proposed
pass-through rate increase during the
period from November 4, 1992 to
December 4, 1992. No comments were
received during the 30 day comment
period. ’

Prior to September 5, 1992 MPC's
electric rate was 14.24 mills per kilowatt
hour (kWh). This rate increased to 14.57
mills per kWh effective September 5,
1992, an increase of .33 mills.

Pursuant to the authority provided in
25 CFR 175.13 the Bureau of Indian
Affairs has finalized the decision to
adjust consumer electric power rates
charged by the Mission Valley Power
Utility to reflect the increased electric
power cost charged by MPC. The
following table identifies the finalized
power rate adjustment by consumer
class.

Present
rate

$0.04375
0.0516
0.03440

0.04135

kWh)
Block 2 (over 18,000

0.03328

'Includes metersd strest rates.

2Small and large classes.

Based on 1,200 kWh usage a Mission
Valley Power residential customer’s bill
would increase from $63.50 under the
current rate to $63.62 under the
proposed adjusted rate.

Authority: The authority to issue this
document is vested in the Secretary of the
Interior by 5 U.S.C. 301 and the Act of
August 14, 1914 (38 Stat. 583, 25 U.S.C. 385).

This notice of final determination of
the power rate adjustment and related
information is published under the
authority delegated to the Commissioner
of Indian Affairs and the Deputy
Commissioner of Indian Affairs by the
Secretary of the Interior in Secretarial
Order No. 3150, section 7b, and in
accordance with § 175.13 of title 25 of
the Code of Federal Regulations, which
provides for the adjustment of electric
power rates to reflect changes in the cost
of purchased power or energy.

Dated: January 8, 1993.

Deborah J. Maddox,

Acting Deputy Commissioner of Indian
Affairs.

[FR Doc. 93-1258 Filed 1-19-93; 8:45 am]
BILLING CODE 4310-02-M
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DEPARTMENT OF THE INTERICR
Bureau of indian Affairs

Receipt of Petition for Federal
Acknowledgment of Existence as an
Indlan Tribe

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Notice.

SUMMARY: This is published in the
exercise of authority delegated by the
Secretary of the Interior to the Assistant
Secretary—Indian Affairs by 208 DM 8.

Pursuant to 25 CFR 83.8(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the

Mohegan Tribe and Nation, ¢/o Eleanor
Fortin, P.O. Box 58, Voluntown,
Connecticut 06384

has filed a petition for acknowledgment
by the Secretary of the Interior that the

group exists as an Indian tribe. The
petition was received by the Bureau of
Indian Affairs (BIA) on October 6, 1992,
and was signed by members of the
group's governing body.

This is a notice of receipt of petition
and does not constitute notice that the
petition is under active consideration.
Notice of active consideration will be
sent by mail to the petitioner and other
interested parties at the appropriate
time.

Under § 83.8(d) (formerly 54.8(d)) of
the Federal regulations, interested
parties may submit factual and/or legal
arguments in support of or in opposition
to the group’s petition. Any information
submitted will be made available on the
same basis as other information in the
BIA's files. Such submissions will be
provided to the petitioner upon receipt
by the BIA. The petitioner will be
provided an opportunity to respond to
such submissions prior to a final

determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, room 1362-MIB, 1849 C
Street, NW., Washington, DC 20240,
Phone: (202) 208-3592.

FOR FURTHER INFORMATION CONTACT:

Holly Reckord, (202) 208-3592.
Dated: January 5, 1993.

Eddie F. Brown,

Assistant Secretary—Indian Affairs.

[FR Doc. 93-1258 Filed 1-19-93; 8:45 am]

BILLING CODE 4310-02-M
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Hazardous Substance Superfund:
Response Claims Procedures; Final Rule
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 307
[FRL-4012-6)

Respense Claims Procedures for the
Hazardous Substance Superfund

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule,

SUMMARY: The Environmental Protection
Agency is promulgating this regulation
to establish the procedures for filing,
evaluating, and resolving claims
asserted against the Hazardous
Substance Superfund (the Fund)
established under the Comprehensive
Environmental Response,
Compensation, and Liability Act of
1980, as amended by the Superfund
/mendments and Reauthorization Act
¢f 1986 (SARA), (CERCLA or the Act).
These claims must be for costs incurred
in responding to releases or threats of
releases of hazardous substances,
pollutants, or contaminants. In addition,
this regulation establishes procedures
for notifying concerned parties
regarding limitations on the payment of
response claims. This regulation is
consistent with EPA’s revisions to the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP).

EFFECTIVE DATE: This final rule is
effective February 22, 1993.
ADDRESSES: The official record for this
rulemaking is in the Superfund Dockst,
located in room 2427 at the U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460,
telephone number (202) 260-3046. The
record is available for inspection by
appointment only, between the hours of
9 a.m. and 4 p.m., Monday through
Friday, excluding legal holidays. As
provided in 40 CFR part 2, a reasonable
fee may be charged for copying services.
FOR FURTHER INFORMATION CONTACT:
William O. Ross, Office of Emergency
and Remedial Response (5203 G),
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460,
(703) 603-8798, or the RCRA/CERCLA
Hotline, (800) 424-9346, (TDD (800)
553-7672) (or in the Washington, DC
metropolitan area (703) 820-9810 (TDD
(703) 486-3323)).
SUPPLEMENTARY INFORMATION: The
contents of today’s preamble are listed
in the following outline:
I. Introduction
1. Response to Comments on Each Subpart
(a detailed index is set forth at the
beginning of this section)
Il. Summary of Supporting Analyses

I. Introduction

EPA is today promulgating the
Response Claims Procedures for the
Hazardous Substance Superfund (40
CFR part 307) (hereafter referred to as
the RCP). Today's final rule is based on
the procedures proposed on September
13, 1989, at 54 FR 37892. Six
commentsrs submitted a variety of
specific comments on the Federal
Register proposal.

This rel;ulglion provides the forms
and procedures required by section
112(b)(2) of CERCLA for filing response
claims authorized by sections 111(a)(2)
and 122(b)(1) of the Act. The RCP
applies only to claims submitted for
reimbursement from the Fund
established by section 517 of SARA.
This regulation is intended for use by
any individual, private entity,

otentially responsible party (PRP), or
oreign entity eligible to submit a claim
pursuant to sections 111(a)(2) or
122(b)(1) of CERCLA., Such persons, as
prescribed by CERCLA section 112,
must use the forms and procedures as
promulgated in this rule. EPA will
utilize the procedures in this rule,
which are issued under the authority of
CERCLA section 112, to implement its
authority to reimburse from the Fund
parties who are potentially liable for a
release and who agree to conduct
response actions pursuant to section
122(b)(1) of CERCLA.

The RCP addresses only response
claims; i.e,, claims for necessary
response costs incurred as a result of
carrying out the NCP. The NCP is
established under section 311{c) of the
Clean Water Act, as amended (33 U.S.C.
1321 (c)) and is revised under section
105 of CERCLA. The purpose of the NCP
is to provide the organizaticnal
structure and procedures for prepari
for and responding to discharges of oi
and releases of hazardous substances,
pollutants or contaminants.

The preamble to the proposed rule
provided a detailed explanation of the
provisions of the RCP. The preamble to
today’s final rule consists mainly of
responses to public comments received
on the proposed RCP. Therefore, both
preambles should be reviewed for
clarification of issues on the meaning or
intent of today’s final rule. Unless
directly contradicted or superseded by
this preamble or rule, the preamble to
the proposed rule reflects EPA’s intent
in promulgating today’s procedures.

The preamble to today's rule responds
to the public comments received on the
proposed RCP. In general, a separata
discussion is provided for each section
of the proposed rule on which
comments were received. If a particular

section of the proposed rule is not listed
below, comments were not received on
that section.

Each of the discussions in the second
section of this preamble is organized as
follows: (1) A summary of the comments
received on each issue is presented
under the heading “Comment;"” (2)
EPA's response to the comments is set
out under the heading “Response;” and
(3) any revisions made to the proposed
rule language are presented under the
heading “Final Rule.” Revisions to the
proposed rule that are simply editorial
or that do not reflect substantive
changes may not be described under the
heading “Final Rule.” In addition,
citations, particularly to the NCP, have
been updated or corrected, where
appropriate.

EPA recently initiated an evaluation
of its policy and practices in regard to
mixed funding, including
preauthorization and procedures for
evaluating response claims. The
evaluation is being conducted in part in
response to criticisms that the Agency
has used its authorities for mixed
funding too infrequently and has
erected barriers to those interested in
qualifying for mixed funding, including
preauthorization. Although no
conclusions are yet available from this
evaluation, EPA will consider making
revisions to today’s rule that are deemed
necessary to comport with the findings
and recommendations accepted in this
evaluation.

11. Response to Comments on Each
Subpart

Index to Response to Comments

Section numbers used in this index
and in headings in preamble sections
below refer to section designations in
the final rule. .

Subpart A—General

Sec. :

307.11 Scope and Applicability

307.13 Computation of Time

307.14 Definitions

Subpart B—Eligible Claimants; Aliowable

Claims; Preauthorization

307.21 Nature of Eligible Claims

307.22 Preauthorization of Response
Actions

307.23 EPA'’s Review of Preauthorization
Applications

Subpart C—Procedures for Filing and

Processing Response Claims

307.30 Requesting Payment from the
Potentially Responsible Party

307.32 Verification, Award, and
Administrative Hearings
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Subpart D—Payments and Subrogation

307.41 ‘Subrogation of Claimant’s Rights to
the Fund

307.42 Fund's Obligation in the Event of
Failure of Remedial Actions Taken
Pursuant to Section 122

Appendix A—Application for

Preauthorization of a CERCLA Response

Action

Appendix B—Claim for CERCLA Response
Actien

Subpart A—Ceneral

Comment

Cne commenter indicated that the
proposed RCP is straightforward and
easy to comprehend. Another
commenter endm EPA’s deffort to
develop the pro procedures and
mdicatgd that the pm_})osed rule furthers
the Agency’s policy of encouraging
private sector cleanups. However, a
number of commenters expressed the
opinion ‘that the proposed ruls is overly
detailed, tims-consuming, costly,
complicated, and bureaucratic.

Response

EPA believes that the proposed RCP is
not overly detailed, time-consuming,
costly, complicated, or bureaucratic for
the following reasons. Under section
111 of CERCLA, EPA, through
delegation by the President (Executive
Order (E.0.) 12580, 52 FR 2923, January
29, 1987}, is assigned the responsibility
of overseeing and managing the Fund.
One of the Agency's primary roles in
overseeing and managing the Fund is to
ensure appropriate uses of Fund
monies, :

Specifically, CERCLA section
1]1}(a)§2) provides that payment of any
Claim for necessary iesponss Cosls
incurred by “any o!herp;emon" shall be
made, provided that “‘such costs must
be epproved * * * and certified by the
responsible Federal official.” The
Agency, therefore, believes that the RCP
is cgnsistent with Congressionel intent
with respect to ensuring the appropriate
uses of Fund monies. In order to falfill
this responsibility, the RCP was
developed in a manmer under which the
Agency can determine whether: (1) The
response costs were *‘necessary”’; (2) the
Tesponse costs were incurred “‘as a
result of carrying out” the NCP; (3) the
feésponse costs were “‘approved” under
the NCP; and [4) the respanse costs were
certified” by the Agency.

In addition, section 112(b)(1) of
CERCLA authorizes EPA, th
delegation (E.Q. 12580), to de and
Promulgate the procedures for
submitting cleims against the
Fund, EPA believes that the procedurss
Contained in the rule are necessary to
nsure appropriate uses of Fund monies
&nd to make certain that Fund monies

that are availeble for response claims are
expendad in accordance with
environmental and public health
priorities. Through its review of
applicatians for preauthorization and
response claims under the RCP, the
Agency may grant preauthorization to
pay for only those response actions that
are of sufficient priority to merit Fund
expenditures.

A believes that the RCP will also
reduce the likelihood that a response
action undertaken by a potential
claiment will sither create new ar
exacerbate existing environmental
problems =t a site. As stated above,
section 111{a)(2) of CERCLA requires
that payment of response claims from
the Fund must be for response costs
incurred in carrying out the NCP, Under
the RCP, the Agency will have an
opportunity to review a response action
pro by an applicant in order to
ensure that it is consistent with the NCP
and to evaluate the technical
capabilities of that applicant to conduct
the proposed response action. Moreover,
in order to be reimbursed for respanse
costs incurred, a PRP must conduct the
response action in 8 manner consistent
with the NCP, the Consent Decree, and
the Preauthorization Decision Document
(PDD).

Finally, EPA believes that a potential
claiment should have a reasonable
assurance of reimbursement when
presenting a claim against the Fund.
t’s‘lﬂ.;rmomble assuranca is nchx'tgv:d

y identifying and describing in the RCP
the Agency’s ions and standards
that will be applied when a claimant
seeks reimbursement of the response
costs incurred,

Final Rule

EPA is promalgating the final rule as
proposed, with the exception of the
specific changes discussed below.

Comment

Several commenters also stated that
the unnecessarily burdensome
requirements set forth in the propesed
procedures may discourage PRPs from
entering into mixed-funding
agreements, which would run contrary
to the Congressional intent in
establishing the CERCLA section 122
mixed-funding provision.

(c)ine of these commenters -st;(od that
under the Agency’s Superfun
settlement policy, the mixed-funding
policy, and the detailed procedural and
substantive requirements of the
proposed rule, EPA has erected a
significant and largely unnecessary
obstacle to the negotiation of mixed-
funding settlements. According to the
commenter, at a minimum, the Agency
has made the settlement process more
time-consuming and costly for the

Federal Government and PRPs to
negotiate. The commenter expressed the
belief that the ch under the
proposed rule, while possibly
conserving Su monies in the
short term, is counter-productive and

to Congressional intent in the
long run, as it mekes it less attractive
and more costly for PRPs to enter into

&mnd ents.
er commenter noted that mixed-

funding agreements routinely provide
for EPA oversight, and often for State
involvement es well, and that this
substantial, continuous oversight
thre;:ghmn tht;y ‘project ensum:l that the
work is not only necessary an
protsctive of human health and the
environment, but is also menaged and
performed in an efficient manner.
However, because the proposed rule
imposes a variety of requirements that
are in the settlement
context, and adds another level of EPA
oversight, it will result in substantial
costs being devoted to meeting
excessive administrative irements
instead of being used toward the
efficient cleanup of sites. The
inefficiency caused by the proposed rule
will, therefore, make mixvg- i
settlements less attractive financially to
PRPs. The commenter also stated that
the imposition of these numerous
requirements and additional
oversight in mixed-funding situations
will serve to stifle not only the initiative
and efficiency of PRPs, but also that of
EPA and Department of Justice (DO})
negotiators,

inally, one of these commenters
maintained that because the proposed
procsdures are costly and time-
consuming, and because the process is
complicated, it is unlikely that EPA will
be willing to wait for the process to take
place. Also, the burdensome process
will discourage the submission of
applications for preauthorization from
innocent landowners of contaminated
sites as well as from PRPs with less than
100 percent responsibility for
contaminating a site. The commenter
also noted that by imposing overly
burdensome requirements concerning
the filing of applications for
preanthorization and the awarding of
response claims, the Agency has not
fulfilled the intent of Congress.

Response

The Agency disagrees with the
commenters who maintained that the
RCP will create an ﬁ;!:mcle to or
discourage a PRP negotiating a
mixed-funding settlement with the
Federal Government because the RCP
will make reaching the settlement more
costly and ti EPA
believes that the promulgation of the
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RCP, which sets forth clearly the
requirements for a PRP to obtain prior
approval to conduct a response action
and, subsequently, to seek :
reimbursement of the costs incurred, in
combination with the Model CERCLA
Remedial Design/Remedial Action (RD/
RA) Consent Decree, will actually
encourage more mixed-funding
settlements and will, therefore, result in
a greater number of voluntary cleanups
being undertaken by PRPs at Superfund
sites. }

" Under section 107 of CERCLA, PRP
liability is strict, joint, and several,
unless PRPs can clearly demonstrate
that the harm at a site is divisible.
Because of joint and several liability, the
negotiation of a mixed-funding
settlement should be preferable to PRPs.
The alternative of negotiating a mixed-
funding settlement with the Agency can
significantly reduce the overall financial
burden for a PRP. ;

EPA also believes that the RCP will
not serve to stifle the initiative of EPA
and DOJ negotiators. In situations where
EPA has determined that the most
effective method to clean up a site is
through the use of a mixed-funding
agreement, the Agency will actively
pursue negotiations with PRPs.

The Agency does not agree that the
RCP adds a costly, additional level of
EPA oversight to response actions
conducted under mixed-funding
settlements, In fact, ongoing oversight
may be diminished because the RCP
clearly illuminates the requirements
concerning overall management of the
response action, procurement of
response action contractors,
implementation, and documentation,
the ongoing oversight of these areas may
be diminished. A brief discussion of the
Agency'’s “focused approach” to
overseeing a remedial design and
remedial action performed by a PRP
under a mixed-funding settlement
should help to clarify this point.

A preauthorized response action
undertaken pursuant to a mixed-funding
settlement presents an unusual
management situation for EPA because
the response action is partially
reimbursed by the Agency but is carried
out by a private party. Because EPA,
grior to entering the agreement, will

ave evaluated the applicant’s
capabilities to perform the response
action consistent with the NCP, EPA has
determined that a resource-intensive,
day-to-day oversight of the
g;eauthorized response action will not
necessary. However, the Agency has
developed a focused approach to
oversight in an effort to ensure that a
PRP carries out the RD/RA consistent

with the NCP, the Consent Decree, and
the PDD, and to hold the PRP
accountable and responsible for all
activities at the site.

Under this approach, the Agency will
focus on the most significant aspects of
the response action, such as scheduling,
major modifications, emergency actions,
and project closeout. EPA will oversee
these activities by reviewing and
approving certain key documents
sugmitted by the PRP throughout the
RD/RA, such as the RD and RA work
plans, project schedules, preliminary
design, final design, and Construction
Quality Assurance and Construction
Quality Control Plans, In addition, as
part of the Consent Decree, EPA may
require the PRP to retain an
Independent Quality Assurance Team to
evaluate the remedial and quality
control activities. Thus, the level of
EPA'’s oversight effort may be increased
or decreased over time, depending on
the capabilities of the PRP’s design and
construction teams, the nature of the
technology selected, and the provisions
of the Consent Decree and the PDD. A
more detailed discussion of this focused
approach to oversight is contained in
the “Interim Final Guidance on EPA
Oversight of Remedial Designs and
Remedial Actions Performed by
Potentially Responsible Parties”
(OSWER Directive 9355.5-01, February
1990).

EPA disagrees with the commenters
that it is unlikely that the Agency will
be willing to wait for the response
claims process to take place, EPA will
preauthorize a response action only if
the response action is of sufficient
priority to merit Fund expenditure. The
Agency will consider all applications
for preauthorization against the
alternatives of initiating an enforcement
action or conducting the remedial action
through a cooperative agreement or a
contract. If the Agency determines that
a response action by a private party or
a PRP under the response claims
process is the best available means to
address a release at a site, EPA will
grant preauthorization for the proposed
response action at the site through the
response claims process. In addition,
the Agency has aYready issued and plans
to issue further guidance on the claims
process for applicants and claimants
that will reduce the amount of time -
necessary to complete the required
procedures at each stage of the response
claims process.

Final Rule

EPA is promulgating the final rule as
proposed, with the exception of the
specific changes discussed below.

Comment

Another commenter stated that the
proposed NCP should be revised to
allow a private-party response action to
be exempt from on-site permit
requirements. The commenter
maintained that the EPA oversight
associated with the PDD and the
subsequent evaluation of the clean-up
process is adequate to address the on-
site environmental concerns. The
commenter also encouraged EPA to
publish in the Federal Register (on a
periodic basis) the identity of those
parties that have submitted either an
application for preauthorization or a
claim form. This commenter felt that the
commitment to do this on an annual
basis would document the success that
the claims approach has had for
encouraging PRP-lead CERCLA response
actions.

Response

Suggestions concerning the permit
waiver provisions of CERCLA section
121(e)(1) were considered in the
revisions to the NCP and are therefore
inappropriate for this rulemaking effort.
Under the revised NCP, the Agency at
§ 300.400(e)(1), has determined that
certain types of response actions may
qualify for the permit waiver contained
in CERCLA section 121(e}(1). CERCLA
section 121(e)(1) provides that no
Federal, State, or local permit shall be
required for the portion of any removal
or remedial action conducted entirely
on-site, where such remedial action is
selected and carried out in compliance
with CERCLA section 121. Response
actions qualifying for the permit waiver
include those conducted by a lead
agency pursuant to CERCLA sections
104, 106, 120, 121, and 122. Response
actions by a lead agency include those
response actions conducted by a private
party pursuant to CERCLA sections 106
or 122, Such response actions will also
qualify for the permit waiver.

Because EPA does not at this time
anticipate preauthorizing removals or
RI/FSs, except on a limited basis, most
applications for preauthorization will b¢
for RD/RAs. However, EPA will only
preauthorize remedial actions for site
that is on the NPL, provided that it does
not intend to: (1) compel a PRP to clean
up the site using enforcement
mechanisms under CERCLA section
106; or (2) initiate a Fund-financed
response through a contract or
cooperative agreement. Thus, EPA's us¢
of preauthorization will be limited
primarily to RD/RAs conducted by PRPS
pursuant to mixed-funding settlements.

Final Rule

EPA is promulgating the final rule &
proposed.
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Section 307.11 Scope and Applicability

Comment

Several commenters questioned how
the final rule will affect PDDs that were
issued by the Agency prior to the
effective date of the rule. These
commenters suggested that EPA should
explicitly state in the final rule that the
procedures contained in the rule do not
in any way alter the effect or
interpratation of any pre-existing PDDs,
and that the terms of any previously
executed PDD will take precedence in
the event of procedural or substantive
conflicts with the rule.

Response

EPA concurs with these commenters
that the procedures set forth in the RCP
should not in any way alter the effect or
interpretation of any PDDs that were
issued by the Agency prior to the
effective date of the final rule. In the
event of a procedural or substantive
conflict between the final rule and a
previously issued PDD, the terms and
conditions of the previously issued PD
will take precedence.

However, a potential claimant whose
proposed response action was
preauthorized by the Agency prior to
the effective date of the RGP who
determines that one or more previsions
of the RCP are more favorable to him
than the terms and conditions contained
in the previously issued PDD may elect
to comply with the provisions of the
RCP. If a potential claimant elects to
comply with the provisions of the RCP,
he must notify the appropriate EP.
Regional Office in writing of this
election prior to such provisions taking
effect, but not later than the time of the
submittal of any claim. The Regional
Office, in turn, will acknowledge receipt
of such notice of election to comply
with the provisions of the RCP and may
revise the PDD as appropriate.

Final Rule

Section 307,11 is modified as follows:

1. Section 307.11(b) is added to the
rule as followrs:

“This part does not affect the terms and
conditions contained in PDDs issued priorto
the effective date of this part. However, a
potential claimant may elect to comply with
the provisions of this part, rather than the
terms and conditions of a PDD issued prior
¢ the effective date-nf this pert, if he so
thooses. Written notice of this election must
bevpro\'ided to EPA by the potential claimant
prior to such provision taking effect, but not
later than the time of the submittal of any
claim to BPA. EPA will provide a written
icknowledgement of the potential claimant's
election and may revise the PDD as
appropriate, "

2. The section has been renumbered
d(.Lording]y.

Section 307.13 Computation of Time

In order to clarify how EPA will
compute any period of time described or
allowed in the RCP, the Agency is
adding new § 307.13—Computation of
Time.

Final Rule

art A is modified as follows:

1. New § 307.13—Com ion of
Time—is added to the as follows:

“In computing any period of time
described or allowed in this part, except as
otherwise provided, the day of the event from
which the designated period begins to run
shall not be included. Saturdays, Sundays,
and Federal logal holidays shall be included.
When a stated time expires on a Saturday,
Sunday, or Federal legal holiday, the stated
time period shall be extended to include the
next business day."”

2. Sections 307.13 and 307.14 are
redesignated as new § § 307.14 and
307.15.

Section 307.14 Definitions

Comment

A commenter stated that the
definition and potential interpretation
of the term “‘necessary costs” is critical
to the operation of the procedures
contained in the proposed rule. A
“necessary cost"” is defined as one that
is determined by EPA to be “required,”
“reasonable,” “allocable,” and
“otherwise allowable,” The commenter
expressed concern that the potential
interpretation of these criteria
introduces an excessive slement of risk
and uncertainty into the claims process.
The commenter recommended that EPA
should constrain its review of whether
costs are “necessary’ to avoid
potentially unfair, inconsistent, or
unduly burdensome claims review
procedures, The commenter also
suggested that any costs that the PRP
incurred in good faith, in snbstantial
compliance with the PDD, and that are
not unreasonable, should be paid
promptly and in full. Reimbursement of
such costs should not be denied,
reduced, or delayed due to trivial or
inconsequential deficiencies in the

rwork.
esponse

The Agency disagrees that the
potential interpretation of the term
“necessary costs” introduces an
excessive element of risk and
uncertainty into the claims process.
Section 111(a)(2) of CERCLA authorizes
the Agency, through delagation {E.O.
12580), to use the Fund to reimburse a
claimant only for "necessary" response
costs incurred as a result of conducting
a preauthorized response action. The
Agency has defined the term “necessary
costs,” in part, to provide more certainty
as to the meaning of this term. EPA has

explicitly defined the term *‘n
costs” under § 307.14 of the RCP as
follows:

“Necessary response costs are costs
determined to be:

(1) Required {based upon the site-
specific circumstances);

(2) Reasonable {nature and amount do
not elxogzd that estimated ua which
would be incurred by a ent person);

(3) Allocable (i - specifically for
the site at issus); and

(4) Otherwise allowable {consistent
with the limitations end exclusions
under the appropriate Federal cost
principles) * * *.»

In addition, EPA has developed and
will issue guidance to prospective
claimants on the response claims
process that addresses the
determination of “necessary” response
costs.

EPA generally agrees with the
commenter that the PRP should be
reimbursed for response costs promptly
and in full if the PRP incurs response
costs in good faith, in substantial
compliance with the Consent Decree
and the PDD, and the costs are not
unreascnable. As provided for in the
RCP, if a claim sufficiently fulfills the
requirements established in the PDD,
the Agency will promptly award the
cleim and reimburse the claimant in the
amount of the approved respense costs.
Also, payment of a claim will not be
denied, reduced, or delayed due to
trivial or inconsequential deficisncies in
the paperwork. For mixed-funding
claims, once a perfected claim has been
received by the Agency, EPA will pay
the amount due within 60 deys or
interest will begin accruing on that
amount. However, the Agency would
like to emphasize that in order for EPA
to be able to adeguately evaluate a claim
in a timely meanner, the claimant must
submit complete and accurate
information and documentation.

Final Rule

In order to clarify the meaning of the
term “perfected,” the Agency is making
a minor revision to the definition of this
term in § 307.14. The definition of
“perfected” will read as follows:

““Perfocted means the point at which
EPA determines that the written
demand for a sum certain (i.e., claim)
has the documentation necessary to
substantiate the appropriateness of the
amounts claimed; i.e., the claim is

technically complete.”

Subpart B—Eligible Claimants;
Allowable Claims; Preauthorization
Section 307.21 Nature of Eligible Claims

Comment
One commenter
promulgate a final

ed the Agency to
e that would allow
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for the use of mixed-funding settlements
for remedial actions at both National
Priorities List (NPL) and non-NPL sites.
The commenter argued that the
statutory langua%;of CERCLA section
122 does not prohibit mixed-funding
settlements for remedial actions at non-
NPL sites. The commenter also stated
that mixed-funding settlements at non-
NPL sites make practical sense, since
there are occasional hazardous waste
sites that warrant expedited
remediation, although the sites have not
yet gone through the lengthy process to
qualify for listing on the NPL.

Response

EPA does not agree with this
commenter. Section 122(a) of CERCLA,
which authorizes the use of mixed-
funding agreements, requires that such
agreements be facilitated, whenever
practicable, that are ' * * * in the
public interest and consistent with the
National Contingency Plan in order to
expedite effective remedial actions and
minimize litigation.” (Emphasis added.)
Section 111(a)(2) of CERCLA requires
that payment of a claim must be for
necessary response costs that were
incurred ** * * * as a result of carrying
out the National Contingency Plan."
(Emphasis added.)

Section 300.68(a)(1) of the 1985 NCP
(and § § 300.425(b) and 300.700(d)(3)(iii)
of the 1990 NCP) provides that only
those releases at sites included on the
NPL will be eligible for Fund-financed
remedial actions. This principle was
upheld in State of Ohio v. U.S. EPA, 838
F.2d 1325 (D.C. Cir., 1988). The NPL is
EPA's list of the most serious hazardous
waste sites identified for possible long-
term remedial response. Thus, the NPL
is used to identify priorities among -~
releases and potential releases and
serves as a basis to guide the allocation
of Fund resources among releases. The
purpose of the NPL restriction is to
ensure that the limited monies in the
Fund are used only at sites that have
been identified as posing the greatest
potential threats to human health and
the environment. Inclusion on the NPL,
however, is not a precondition for the
preauthorization of removal actions or
remedial planning activities.

Final Rule

EPA is promulgating the final rule as
proposed.

omment

Another commenter stated that the
proposed rule will result in a costly
process for a PRP to obtain Agency
approval to conduct a cleanup. The
commenter maintained that the
additional planning and management
costs incurred by an applicant must also
be reimbursed from the Fund.

Response

The costs incurred for obtaining
EPA’s grant of preauthorization is a cost
associated with the negotiation of a
settlement and, as such, is not
reimbursable from the Fund. The
preauthorization process is an
application for a benefit (i.e., a
reimbursement from the Fund). Thus,
the costs associated with such
applications are not reimbursable. In
addition, the preauthorization process is
an opportunity for a PRP to propose his
methods for management of the
remediation at a site and to receive
comments from EPA concerning the
eventual reimbursement of the eligible
response costs. Consequently, the
preauthorization process is in the best
interests of both Lﬁe Agency and the
applicant. It is the applicant, and not
EPA, who determines in the first
instance whether his as'nplication is
sufficient and in compliance with EPA's

guidance. The more complete the draft

application, the more streamlined the

greauthorization process becomes for
2

arties.
RP would be legally responsible
for clean-up costs at a site, including
planning and management costs,
regardless of whether or not the PRP
had entered into a mixed-funding
agreement. As discussed above, section
111(a)(2) of CERCLA authorizes the
reimbursement of claims only for
“‘necessary” response costs. All costs
that meet the criteria for ‘necessary
costs’’ contained in the RCP will be
eligible for reimbursement from the
Fund. In addition, section 112(b)(3) of
CERCLA provides that a claimant shall
bear the burden of proving his claim.
Therefore, if a claimant can demonstrate
that particular planning and
management costs meet the criteria for
“necessary costs’ and are otherwise
eligible, these costs will be reimbursed
from the Fund.

Final Rule

EPA is promulgating the final rule as
proposed.

omment

One commenter raised a number of
issues concerning the requirements for
contractor claims under mixed-funding
settlements. First, the commenter noted
that § 307.21(c)(1) of the proposed rule
requires that a contractor claim must
arise from work within the scope of the
contract, This commenter maintained
that in most contracts, including those
for work at Superfund sites, one of the
primary types of contractor claims is for
“changes’ or “extras.” The commenter
stated that in situations where a
“‘changes’ claim does not
fundamentally alter the basic response
technology or scope of work, the
contractor claim should be processed

and reimbursed without the need for
submitting a revised application for
preauthorization. This commenter also
recommended that the proposed rule
should be clarified by allowing
contractor claims that are “ * * *
within the general scope of work * * *
" established by the contract.

Response

EPA disagrees with this commenter.
The preamble to the proposed rule
stated that contractor claims must "
* * * arise from work that is
preauthorized and that is within the
scope of the contract at issue.” Change
orders should never be used for
modifications beyond the “scope of the
contract.” A PDD that is issued to a
potential claimant will not require a
revised application for preauthorization
to expand the scope of a specific
contract, However, if a particular PDD,
for example, authorizes both site
excavation and construction, and a
contract is awarded for construction
only, the site excavation component
cannot be ‘‘added” to this contract by a
change order. Similarly, in order to be
reimbursed from the Fund, a design
component could not be “added” to this
contract without submitting a revised
apglication for preauthorization.

he Agency concurs with the

commente ‘s statement that contractor
claims that are within the “‘general”
scope of work established by the
contract should be allowed. However,
EPA believes the addition of the word
“‘general’’ to the regulatory language is
unnecessary because the Agency already
interprets the phrase *“ * * * within the
scope of work * * * " as meaning
within the “‘general’” scope of work
established by the contract. Moreover,
the phrase is generally understood as
having such a meaning.

Final Rule

EPA is promulgating the final rule &
proposed.

mment

Second, the commenter noted that
§ 307.21(c)(3) of the proposed rule wili
result in EPA denying contractor claims
if the claims are ‘“caused by the
mismanagement of the claimant,” This
commenter maintained that the term
“‘mismanagement” is an open-ended
standard and is ambiguous. The,
commenter stressed that the final rule
should delete the mismanagement
standard and clarify that contractor
claims for cost overruns are
reimbursable from the Fund “unless
they are due to the negligence of the
PRPs or the contractor.”

Response

The Agency does not a that the
mismanagement standard concerning
contractor claims should be deleted or

Ol I R iy ot o
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that the term “mismanagement” is
open-ended or ambiguous. In general,
public funds will not be used to
reimburse a claimant when there is
fraud, waste, abuse, or mismanagement
of the response action. Therefore, EPA
believes that it is essential that
claimants be held responsible for the
competent management of the response
action and of their contractors. In
addition, §307.32(h) of the RCP
provides for the adjustment of costs
where a response action is determined
to be ineffective due to acts of omission
or commission of the claimant himself,
the claimant’s employees, or the
claimant’s contractor.
Final Rule
EPA is promulgating the final rule as
proposed.
Comment
Third, the commenter stated that
§307.21(c)(4) of the proposed rule also
provides that contractor claims may be
denied if they are “caused by the
claimant’s vicarious liability for the
improper actions of others.” This
commenter noted that contractors hired
by PRPs to perform remedial
construction are usually independent
contractors and, therefore, the PRPs are
generally not vicariously liable for their
actions. The commenter suggested that
the Agency consider eliminating PRP
vicarious liability as a grounds ?or
denying Fund reimbursement of
contractor claims in order to avoid
unfair denials of legitimate claims. The
commenter also stated that if EPA
decides to continue to include the
concept of vicarious liability, the rule
should at least clarify that a PRP may be
found vicariously liable only under the
following circumstances: (1) where the
PRP negligently hires an incompetent
contractor; or (2) where the PRP
assumes direct control of the day-to-day
operations of the contractor.
Response
_EPA disagrees that the claimant
vicarious liability standard should be
modified or deleted as a grounds for
denying contractor claims. A claimant's
Vicarious liability refers to the liability
for the actions of others that a claimant
must accept as a part of his general
Management responsibility. The Agency
clieves that a claimant must accept this
Management responsibility if the
clasimant is to competently direct and
Overses a response action at a site.
Final Rule
EPA is promulgating the final rule as
Proposed.

Section 307.22 Preauthorization of
Response Actions

Comment

Several commenters discussed issues
related to the preauthorization of
response actions in the context of
mixed-funding agreements, and
emphasized the need to streamline the
process. One commenter stated that in
the context of mixed-funding
settlements for remedial actions under
Consent Decrees at NPL sites where
Records of Decision (RODs) have been
issued, the proposed requirements for
the submission of information in the
application for preauthorization are
excessive and redundant. This
commenter concurred with the
suggestion in the preamble to the
proposed rule (at 54 FR 37905) that the

reauthorization process be streamlined
y incorporating existing documents by
reference in the application.

Another commenter indicated that
because cleanups under mixed-funding
settlements are subject to public
comment, Federal court review, and
EPA approval and oversight, the same
regulatory safeguards needed for non-
PRP cleanups should not apply to
cleanups conducted under mixed-
funding settlements. The commenter
stressed that the information required
by a number of the application
provisions can be easily obtained from
other sources (e.g., the work plan, the
remedial investigation/ feasibility study
(RI/FS), the Consent Decree). This
commenter suggested that EPA propose
a separate rule that would be applicable
only to mixed-funding claims and that
would contain a streamlined application
process. This commenter also
recommended that PRP applications not
be required to include in}:)rmation on
the identity of other PRPs or persons
who may have received special or
general notice letters from EPA, becauss
the Agency will already have the
desired information in its possession.
Finally, this commenter stated that if
the Agency elects not to propose a
separate rule or not to continue with the
current system of mixed-funding
preauthorization which, in the
commenter’s view, has proven to be
workable in a number of instances, the
proposed rule should be revised
appropriately to take into account the
unique nature of mixed-funding
settlements,

A commenter also noted that mixed-
funding settlements are subject to
Federal court approval as part of a
Consent Decree. The commenter
questioned whether the extent and
complexity of the information required
in the application for preauthorization
is necessary when the settlement is
already subject to court review and
enforcement. In addition, the
commenter suggested that EPA

reevaluate the extent of the
preauthorization requirements for
mixed-funding settlements, because the
Agency’s need for adequate response
claims information must be balanced
with its need to maximize mixed-
funding settlements, consistent with the
mandate of SARA and the recent
management review of the Superfund
program (“A Management Review of the
Superfund Program,” William K. Reilly,
Administrator, U.S. EPA, 1989).

Finally, one of these commenters
suggested that although the proposed
rule encourages private party cleanups,
the Agency should simplify the process,
wherever possible, to allow for PRPs to
initiate cleanups promptly, without
unnecessary government intervention or
delay.

Response

Although a mixed-funding settlement
with a PRP will provide for public
comment, Federal court review and
approval, and EPA oversight, the
Agency believes that the
preauthorization requirements for a
mixed-funding settlement that are set
forth in the RCP are necessary to ensure
appropriate uses of Fund monies and to
guarantee that Fund resources that are
available for mixed-funding settlements
are expended in accordance with
environmental and public health
priorities. EPA, however, does recognize
the unique nature of mixed-funding
settlements under the preauthorization
process.

As referenced above, the Agency has
developed guidance on the mixed-
funding/response claims process for
applicants and claimants. The guidance
effectively streamlines the process for
requesting the Agency's prior approval
for a PRP to conduct a response action
by allowing PRP applicants to utilize
information that was developed for the
Consent Decree as a basis for meeting
the information requirements of the
application for preauthorization. This
process will reduce the amount of new
information that a PRP must develop
and, therefore, will reduce the time and
cost required to prepare an application.

However, the Agency disagrees that a
separate rulemaking is nece for
mixed-funding claims. EPA will utilize
the procedures in the RCP, which are
issued under the authority of section
112 of CERCLA, to implement its
authority to reimburse from the Fund
parties who are potentially liable for
releases and who agree to conduct
response actions pursuant to section
122(b)(1) of CERCLA. EPA believes that
both mixed-funding claims and claims
that are authorized by CERCLA section
111(a)(2) can be effectively regulated
under a single rulemaking and that the




5466

Federal Register / Vol. 58, No. 12 / Thursday, January 21, 1993 / Rules and Regulations

proposal of a separate rule for mixed-
funding claims is neither necessary nor
would it be an efficient use of Agency
resources.

In addition, EPA disagrees that an
applicant should not be required to
provide or include information in the
application for preauthorization on the
identity of any known FRP, including
the applicant and persons who may
have received specieal or general notice
letters from the Agency. Section
307.22(b)(3) of the RCP requirss
applicants to provide the identity of any
such person. This requirement applies
to all requests for preauthorization, by
both PRP and non-FRP applicants. The
emphasis of this requirement concerns
applicants identifying any additional
PRPs that are unknown to the Agency.
In meeting this requirement, applicants
may assist EPA in identifying and
locating additiona! PRPs who can be
brought into the negotiations to arrive at
a mixed-funding settlement sgreement
or from whom EPA can recover the costs
of the Fund-financed portion of the
preauthorized response action. Rather
than requiring an applicant to determine
whether EPA has sent special or general
notice letters ta all parties on the
applicant’s list of PRPs, the Agency is
requestin§ that the applicant provide a
complete list of PRPs. In order to clarify
the intended purpose of the
requirement, EPA has modified the
requirement to stress that the applicant
must identify any known potentially
resl‘Ponsible parties.

inal Rule
Section 307.22(b)(3) is modified as
follows:

“The identity of any potentially

responsible parties known to the applicant,
icant), and any contact

(including the appli
with such parties, including, but not limited
to, any correspondence, agreements, or
litigation with such parties;"

Comment

One commenter recommended that
EPA should not rule out the
preauthorization of an RI/FS, even in a
situation where no agreement has been
reached with the PRP concerning the
PRP conducting the final response
action. The commenter concF\fded that
the legislative history of CERCLA makes
it clear that mixed funding is
appropriate for conducting an RI/FS,
even though there is no guarantee that
the PRP will conduct the response
action. The commenter also noted that
the use of a mixed-funding agreement
for performing an RI/FS would be useful
because it would establish an early
precedent of cooperation between EPA
and the PRP, while, at the same time,
expediting the preliminary stages of the
cleanup.

Response

EP?OMshes to clarify that it has not
ruled out the preeuthorization of an RI/
FS to be conducted by a PRP under a
mixed-funding settlement. As noted by
another commenter, in fiscel year 1989,
the Agency preauthorized an RI/FS on
the technical merits of a single study of
the ground water at three contiguous
sites in Tampa, Florida. It is Agency
policy, however, that presuthorization
of an RI/FS in the context of a mixed-
funding agreement is generally not
available unless the PRP agrees to
undertake any response action that EPA
may subsequently determine is
n . This is because EPA has
concluded that it would be an
inefficient use of Agency resources to
negotiate settlement agreements that are
limited in scope to RI/FSs. In addition,
there is generally insufficient
information available to both & potential
applicant and the Agency during the
early stages of RI/FS negotiation to
evaluate fully the relative merits of a
mixed-funding agreement.

Final Rule

EPA is promulgating the final rule as
proposed.

omment

A commenter recommended that the
preasutherization provision in
§ 307.22(f)(3) requiring an applicant to
obtain the assurance of State
cooperation be amended to require that
the PRP need only establish that he has
made a “‘good faith" effort to obtain
such an assurance of cooperation. The

- commenter stressed that under the

proposed rule, & State's refusal to
cooperate for various reasons could
significantly delay or even imperil a
settlement and cleanup. The commenter
stated that the Agency should not
expand the authorities concerning
States’ role in Superfund response
actions that are carefully established by
statute and should not provide the
States with what is tantamount to veto
power over all mixed-funding
settlements by requiring a PRP to assure
State cooperation as a condition of
preauthorization.

Response

While the Agency believes that its
intent is clear when § 307.22(f)(3) is
read in conjunction with the
instructions for the Application for
Preauthorization, EPA will clarify the
requirement concerning the assurance of
State and Indian Tribe cocperation.
Sections 104(c)(2) and 126(a) of
CERCLA provide that EPA will consult
with affected States or Indian Tribes
before determining the appropriate
remedial action to be taken at a site
pursuant to section 104. Preauthorized
response actions are not response

actions under section 104 of CERCLA.
However, as a matter of policy, the
Agency, or the applicant, will seek to
coordinate preauthorized response
actions with the appropriate State. In
the preamble to the proposed rule (at 54
FR 37903), the Agency stated that “the
applicant seeking preauthorization of a
remedial action is encouraged, at the
time the application for
reauthorization is filed, to obtain a
etter signed by the designated State or
Indian Tribe hazardous wasts official
that: (1) concurs with the proposed
action; and (2] assures the cooperation
of the State or Indian Tribe in the
proposed action.” (Emphasis added]).
The preamble also stated that “If the
applicant does not supply a letter from
the State or Indian Tribe official,
documentation must be supplied that
every reasonable effort was made to
obtain the cooperation of the State or
Indian Tribe.” (Emphasis added).

The submission of a letter by an
applicant will minimize or eliminate
entirely the time by EPA for
coordination and consultation with
States or Indian Tribes. The absence of
this letter, hawever, will not be used as
the basis for denying preauthaorization to
an applicant as long as documentation
is supplied that indicates that “every
reasonable effort” was made to obtain
the cooperation of the State or Indian
Tribe. Consequently, the proposed rule
does not provide States or Indian Tribes
with what is tantamount to veto power
over all mixed-funding settlements.

Final Rule

Section 307.22(f)(3) is modified and
will read as follows:

“Documentation of reasonable effort to
obtain the cooperation of the State or Indian
Tribe;”

Comment

One commenter suggested that the
proposed policy stipulating that it is not
appropriate to preauthorize a response

action unless long-term operation and
maintenance (O&M) will be undertaken
and/or paid for by & party other than

EPA is not prudent and is not required
by CERCLA. The commenter stated that
there is no reason to arbitrarily limit
mixed-funding settlements to capital
costs or to require a settling PRP to
provide assurance of long-term O&M
expenses. Instead, the issue of O&M
expenses is better left for resolution
through negotiation in an appropriate
Consent Decree.

Response

EPA does not agree with this
commenter. It is true that the provision
concerning O&M is not specifically
required by CERCLA. However, it is
EPA policy, as stated in “Evaluating
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Mixed-Funding Settlements Under
CERCLA,"” 53 FR 8279, March 14, 1988,
that the Agency will not pay for O&M
costs necessary to maintain the
effectiveness of a response measure
following its completion under a mixed-
funding settlement, The Agency does
not believe it is appropriate to
preauthorize a response action under a
mixed-funding settlement that provides
for the payment of O&M costs by EPA
because the Agency would not utilize
Fund monies for these costs under a
CERCLA section 104 response action
that is financed from the Fund,

Morseover, it is important to note that
itis the PRP, not EPA, who remains
legally responsible and accountable for
the continued success of the response
action, The reason for authorizing a PRP
to conduct an RD/RA is to place the
responsibility for a successful cleanup
of hazardous waste disposal sites on
those who are liable. The Agency policy
not to preauthorize a remedial action
unless the PRP assumes the long-term
O&M costs is designed to conserve the
limited resources of the Fund.

The final rule provides examples of
how claimants may finance O&M costs.
A PRP or other claimant may satisfy
long-term O&M activities, if applicable,
in one of two ways: (1) By posting a
bond or other financial assurance,
satisfactory to EPA, which is sufficient
in amount to cover the costs of
necessary long-term O&M; or (2) by
submitting & written assurance from the
State to provide for long-term O&M of
the response action. The mixed-funding
guidance (at 53 FR 8284) cited above
also notes that “The Agency will
generally resort to enforcement actions
rather than committing Fund money for
cleanup at the site when both the PRPs
gld the State refuse to be responsible for

&M,

Final Rule

EPA is promulgating the final rule as
proposed.

Comment -

Section 307.22(i) of the proposed rule
provides that if a preauthorized

'esponse activities can be undertaken at
the site, if such activities are to be
sligible for compensation from the
‘und. One commenter maintained that
1s requirement is wasteful and
Nnece in mixed-funding
Situations. The commenter noted that if
°Xra response work under a mixed-
nding agreement is to be conducted, it
likely that EPA, in its oversight

capacity, will have requested or
approved the work, and the PRP should
not be obligated to obtain approval for
what the
has concluded is necessary.

Response

EPA does not agree with this
commenter. In accordance with section

111(a)(2) of CERCLA and § 300.700(d) of

the revised NCP, all response actions

- and costs must be approved in advance

by EPA through the preauthorization
process in order for a claim to be
submitted against the Fund. This
requirement avoids ambiguity as to
whether particular activities are within
the scope of the preauthorized response
action, which protects the interests of
both the potential claimant and the
Agency. Without advance approval of
response activities by EPA, a potential
claimant has no assurance that the costs
will be deemed eligible. The revised
application for preauthorization needs,
therefore, to reflect the specific changes
concerning the modified response
activities or the additional response
costs, and the Agency will consider
these changes only.

EPA’s involvement in the response
activities at a site, through the focused
approach to oversight, will tend to
minimize the time required for the
approval of the activities and will,
therefore, provide an indication of
whether the additional work is
appropriate. However, EPA’s oversight
does not involve constant monitoring of
whether additional amounts of money
are available in the Fund.

Final Rule

EPA is promulgating the final rule as
proposed.

Section 307.23 EPA’s Review of
Preauthorization Applications

Comment

A number of commenters expressed
concern about the time required for
EPA'’s review of an application for
preauthorization. One commenter
suggested that the proposed rule would
benefit from setting a time limit for
EPA’s review of a completed
application. This commenter also
suggested that the Agency identify a
timeframe in which a PDD would be
prepared. Another commenter noted
that as part of its management review of
the Superfund program, EPA stated that
it will establish a single, integrated
timeline for both enforcement and
Fund-financed activities. Thus, EPA
indicated that it will establish deadlines
for completing negotiations, and follow-
up with enforcement or response
actions. At the same time, the
management review acknowledged that
the preparation of PDDs by EPA

ency has initiated or already

Headquarters has already led to delays.
This commenter expressed concern that
these conflicting constraints “may mean
that mixed-funding settlement offers
will be caught in a time squeeze and
will not be accepted by the Agency.”

Response

The Agency does not believe that it is
advisable to include time limits within
the regulatory language of the RCP for
the review and evaluation of
applications for preauthorization or for
the preparation of a PDD. The time
required by the Agency to review and
evaluate an application for
preauthorization and to prepare the
corresponding PDD will fluctuate
because of the wide range of conditions
and response activities for which
applicants will be seeking
preauthorization. EPA has not included
these time limits in the proposed or
final rule because the Agency believes
that it is important to thoroughly review
each application for preauthorization
and to carefully prepare the
corresponding PDD, rather than to
attempt to complete these activities
under a self-imposed regulatory
deadline.

However, EPA has set an internal goal
of 45 days for the review and approval
of an application for preauthorization
under a mixed-funding settlement
(“Evaluating Mixed-Funding
Settlements Under CERCLA,” 53 FR
8279, at page 8282, March 14, 1988). In
all cases, the Agency will attempt to
review applications for preauthorization
and to prepare PDDs in as expeditious
a manner as possible.

The Agency would also like to stress
the importance of receiving complete
and accurate information from
applicants submitting applications for
preauthorization. When reviewing an
application for preauthorization, a lack
of complete amf accurate information
can lengthen unnecessarily the time
required by EPA to reach a decision
concerning preauthorization. An
applicant should be careful to meet the
requirements contained in the RCP and
to follow the corresponding guidance
issued by the Agency when he is
preparing an application for
preauthorization,

In addition, mixed-funding
settlements should not be denied by
EPA becauss of time conflicts between
any deadlines set for the completion of
negotiations or follow-up enforcement
actions and the time required by the
Agency to prepare a PDD. Section 122(e)
of CERCLA provides that EPA may not
commence an action under sections
104(a) or 106 of CERCLA for 120 days
after providing notice to a PRP. A PRP
has 60 days from the date of receipt of
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such notice to submit a good-faith offer
to EPA. The time required by EFA to
prepare a PDD will be significantly less
than this time period. Also, as
applicants and EPA gain more
experience with mixed-funding,
preparation of the PDD should not delay
the settlement process.

Final Rule

EPA is promulgating the final rule as
proposed.

mment

One commenter stated that even after
an application for preauthorization is
filed, the temptation for tha Agency to
deny preauthorization will be great
because there are more timealy ways to
address the hazardous waste problems
at sites and because thers is such
competition for Fund money. The
commenter suggested that in the case of
a legitimate application, this temptation
must be resisied and the Agency must
be required to reasonably process and
apprave the request for preauthorization
and associated claim.

Response

In response to this comment, the
Agency believes that a distinction needs
to be made between an application for
preauthorization that is submitted by a
non-PRP and an application that is
submitted by a PRP under a mixed-
funding agreement. With regard ta an
application submitted by a non-PRP, the
Agency will first consider an
enforcement action against a PKP ora
Fund-financed CERCLA section 104
action conducted by trained response
action personnel. In evaluating a non-
PRP application for preauthorization,
EPA will consider the time required to
implement either one of these options
versus the time required to determine
the capability of the applicant to
undertake the proposed response
activities. EPA will preauthorize a
responss action by & non-PRP enly
when it determines that such an option
is the best available means to address a
release at a site.

With regard to an application for
preauthorization that is submitted by a
PRP under a mixed-funding agreement,
it is EPA’s stated policy that the Agency
will utilize a mixed-funding settlement,
if appropriate, to settle for less than 100
percent of response costs. Pursuant to
CERCLA section 122(a}, EPA will
consider whether: (1) Mixed funding is
in the public interest for the NPL site;
(2) the respunse action can be carried
out consistent with the NCP; (3) a
mixed-funding a t will expedite
the remedial action; and (4) a mixed-
funding agreement will minimize the
need for litigation. EPA will generally
accoiuplish preauthorization through a
mixed-funding settlement within the

timeframe for settlements established by
statute and EPA policy.

Final Rule

EPA is promulgating the final rule es
proposed.

mment

A commenter noted that there does
not eppear to be an eppeal process
available to address the denial of
preauthorization upon the Agency’s
failure to issue a PDD. The commenter
maintained that this appeal process
must be allowed.

Response

The RCP does not provide for en
appeal process to address the denial of
preauthorization because EPA’s
preauthorization of a proposed response
action pursuant to CERCLA is entirely
discretionary. CERCLA section 122(b){(2)
provides that decisions regarding the
availability of Fund financing for
mixed-funding agreements are not
subject to judicial review under
CERCLA section 122(d).

The Agency will grant
preauthorization of a response action
through the preauthorization process
only if the response action is of
sufficient priority to merit Fund
expenditure. Section 300.700(d)(3) of
the revised NCP provides that: “All
applications for preauthorization will be
reviewed to determine whether the
request should receive priority for
funding, EPA, in its discretion, may
grant preauthorization of a claim."
(Ez:Phasis added).

though there is no formal process
for appealing the Agency’s decision to
preauthorize a response action, under
certain circumstances, EPA may
reconsider an application. For example,
§ 307.23(d) of the RCP provides that if
an application for preauthorization was
denied because of an insufficient
balance in the Fund or the low priority
assigned to the response action when
weighed against other applications for
or uses of the Fund, the applicant may
resubmit the application in another
fiscal year. Also, if an applicant was
denied preauthorization use of
deficiencies in the application for
preauthorization, the applicant may
attempt to correct the deficiencies and
resubmit the revised epplication to the
Agency.

Final Rule

EPA is promulgating the final rule as
proposed.

mment

One commenter argued that fora
number of reasons, the proposed rule
should not require potential claimants
who are conducting response actions
under mixed-funding settlements to
strictly adhere to the Federal
Government procurement requirements

relating to allowable costs (i.e., 48 CFR
part 31, subparts 31.1 and 31.2). First,
the commenter noted that cleanups by
PRPs often do not involve government
contractors and, therefore, the benefits
of these requirements normally
associated with government contract
work do not apply. Nevertheless, under
the proposed rule, PRPs and private
contractors invalved in -funding
cleanups must comply with government
procurement cost principles that de not
permit, or substantially ﬁmit. the

recovery of many types of ordinary
private business costs. Second, the
commenter noted that compliance with
government procurement cost principles
will; in fact, increase the cost of mixed-
funding cleanups because of the
additional general and administrative
expenses incurred by the PRP. Finally,
the commenter stated that the concept
of allowability is not relevant to most
claims for remedial action costs,
because most contracts for remedial
construction will be awarded usi
sealed bidding procedures and wi
result, therefore, in firm fixed-price
arrangements. The commenter noted
that under this type of contract
arrangement, reimbursement of
construction contractors will be based
on the contract price, rather than on the
actual costs incurred.

In addition, this commenter noted
that the proposed rule requires that to
qualify for mixed-funding settlements,
PRPs must ensure, to the maximum
extent practicable, open and free
competition in the selection of a privete
contractor to conduct the cleanup; must
provide administrative procedures for
the settlement of bid protests, claims
disputes, and other related procurement
matters; and must establish a
subcontract administration system. In
conclusion, the commenter
recommended that the final rule should
substantially streamline any required
procurement procedures and tailor them
to the necessity of conducting private
hazardous waste cleanups quickly and
efficiently.

Similarly, another commenter noted
that it should be remembered that a PRP
submitting claims is not a government
contractor, and should not be required
to adhere to the same level of detailed
procedural and paperwork requirements
as are government contractors, This
commenter that Federal
procurement standards should be
applied, if at all, in a flexible manner
that seeks to achieve the “spirit,” but
not the letter, of the F ederafAcqnisitjon
R tions.

es
EP:( agrees that PRPs conducting
response actions undaer mixed-funding
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settlements should not be required to
adhere strictly to the Federal
procurement requirements relating to
allowable costs. The Agency would like
to stress that the proposed RCP did not
propose this requirement, nor does the
final rule contain such a requirement.

As a guide to applicants, the rule
requires that applicants describe
proposed procurement procedures that
are consistent with the substantive
provisions and limitations, or the
“spirit,” of appropriate Federal
procurement requirements (i.e., 40 CFR
part 35, subpart O, and 48 CFR part 31,
subparts 31.1 and 31.2).

Tge RCP holds claimants to four
major principles:

(1) Procurement transactions must
provide, to the maximum extent
practicable, open and free competition
in selecting contractors, must not
unduly restrict or eliminate
competition, and, where applicable,
must selact the lowest responsive,
responsible bidder; (2) contracts may be
awarded to persans on the List of Parties
Excluded from Federal Procurement or
Non-Procurement only with EFA’s prior
approval; (3) all fixed-price contracts for
construction must include a “differing
site conditions™ clause, unless EPA
waives the requiremant; and (4)
procurement practices must be
consistent with sound business
judgment and good administrative
practices.

EPA will use Federal cost principles
as a guide in reviewing and adjusting
claims, These principles should also
provide some assurances to potential
claimants as to which and how much of
the costs the Agency will reimburse.
Applying appropriate Federal cost
principles to the procurement of gaods
and services during the course of
response actions under mixed-funding
seltlements will not impair or prohibit
quick and efficient cleanups by private
parties. The applicant should, therefore,
refer to Office of Management and
Budget (OMB) Circular A-122 (for non-
profit organizations); OMB Circular A—
87 (for States and political
subdivisions): and 48 CFR part 31,
subparts 31.1 and 31.2 (for profit-
making organizations) because the
Agency will use these documents as a
gu ’ de blln determining whether costs are

e‘!,‘;.‘ e'n

The Agency would like to clarify the
preauthorization requirement
toncerning procedures for the
seitlement of bid protests, claims
disputes, and other related procurement
inatters, The RCP does not require that
“pplicants provide detailed procedures
for the settlement of bid protests, claims
disputes, and other relsted procurement

matters that are in compliance, or even
consistent, with Federal procurement
requirements. EPA recognizes that the
Federal requirements are complicated
and that it would be burdensome for
potential claimants to attempt to adhere
to these requirements while conducting
a private sector cleanup. The RCP does,
however, require that applicants
provide a description of the process
they will use to settle bid protests,
claims disputes, and other related
procurement matters. The only
requirement regarding this process is
that it be a fair and adequate process
that is consistent with sound business
judgment and good administrative
practice.

In addition, EPA has developed and
issued guidance on procurement
procedures and other management
practices thet an applicant may adopt to
help ensure that costs are eligible for
reimbursement from the Fund
(“Procurement Under Preautharization/
Mixed-Funding," OSWER Directive
9225.1-01, April 1989). This guidance
should be valuable in assisting an
applicant in developing procurement
procedures that are not inconsistent
with appropriate Federal cost
principles.

Final Rule

EPA is promulgating the final rule as
pl%gosod.

miment

One commenter discussed the
proposed requirement that claims be
submitted to EPA only for completed,
identifiable phases of a response action.
The commenter stated that this
requiremert is in conflict with an
existing PDID, which allows far the filing
of claims st specified time intervals after
certain expenditure levels are met. This
commenter maintained that this
requirement seems to suggest that the
preauthorization process will be
encumbered by the need to negotiate the
identity of those “preauthorized
phases™ at which claims for
reimbursement may be submitted. The
commenter suggested that the proposed
rule be revised to permit the submission
of claims at specified time intervals and
for amounts that may be appropriate in
view of the project requirements.

Other commenters stated that EPA
should re-evaluate the provision
contained in the proposed rule that the
Agency may require a cleanup
commitment for an entire site or the
completion of all site work before
reimbursement is pravided for the
remediation of a particular operable
unit. One commenter noted that with
most construction praojects, interim
payments prior to the completion of a
total activity are necessary in order to

finance the campletion of an entire
operation. Any requirement for a
commitment to clean up an entire site
on a particular timeline would nat
promote the public pelicy goal of
cleaning up the high risk areas of a site
prior to cleaning up the low risk areas.
Another commenter maintained that the
deferral of claims submission and
payment will certainly decrease the
financial value and incentive for PRPs
to settle that is created by mixed-
funding settlements. These commenters
suggested an approach under which the
Agency would preauthorize and pey
claims upon the completion of any
milestones, authorized phases, or
operable units agreed upon in the
Consent Decree.

Response

The Agency would like to reiterate
that PDDs issued before the effective
date of the final RCP will remain in full
force and effect. Consequently, there
will not be any conflict between
procedures contained in the rule and
previously issued PDDs, including
procedures concerning the timing of
when claims may be submitted. (See
RCP section 307.11(b).)

EPA does not agree that the
preauthorization process will becoma
encumbered by the need to negotiate the
identity of those “preauthorized
phases” at which claims for
reimbursement may be submitted.
Under the proposed rule, the Agency
may preauthorize an entire response
action, a stage of a response action (e.g.,
RD/RA), an operable unit, or a stage o
an operable unit. The PDD, therefors,
may provide that claims shall ba paid
from the Fund in the same manner.
However, the Agency may also require
a commitment to finish site cleanup, or
a phase of site cleanup, prior to
reimbursement. The purpose of this
requirement is to ensure that a project,
once initiated, is completed in a timely
manner.

Reimbursements by EPA are based
upon the completion of discrete,
identifiable segments of response
activities. In response to this comment,
the Agency is revising the RCP, the
application for preautharization, and
the claim form to specifically encourage
applicants to propose reimbursement
based upon cash-flow considerations,
completion of phases of work, or
discrete activities. The goal of an
applicant should be to balance major
capital expenditures and the completion
of discrete tasks against the number and
frequency of claims.

Although EPA has reserved the right
to condition the payment of a claim on
a commitment to clean up an entire sita
or on the completion of all site work, all
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applications that have been
preauthorized to date authorize the
submission of multiple claims. In
addition, the rule contemplates the
submission of multiple claims (e.g., see
§ 307.30(e) regarding the presentation of
subsequent claims to non-settling PRPs).
As stated above, the RCP, the
application for preauthorization, and
the claim form gave been revised to
facilitate the negotiation of Consent
Decree milestones to be completed prior
to the submission of a claim.

Final Rule

Section 307.22 is modified as follows:

1. Section 307.22(b)(9) is redesignated
as § 307.22(b)(10) and a new
§ 307.22(b)(9) is added and will read as
follows:

*“Proposed schedule for the submission of
claims;".

2. The section has been renumbered
accordingly.

Section 307.23(b)(17) is modified as
follows:

“Whether the proposed schedule for filing
a claim(s) is based upon the completion of
the project, an operable unit, or a discrete
phase of the response work."

The Application for Preauthorization
is modified as follows:

Section VIII of the application is
redesignated as section VIILA. and a
new section VIILB. is added that
requires the applicant to provide a
proposed schedule for the submission of
claims. The instructions for this new
section encourage applicants to propose
reimbursement based upon cash-flow
considerations and to balance major
capital expenditures and the completion
of discrete tasks against the number and
frequency of claims.

e claim form is modified as
follows:

Sections III and IV.A. of the claim
form are modified to use the term
“preauthorized phase” instead of
“‘operable unit.”

omment

A commenter disagreed with the
preauthorization requirement in
§ 307.23(e) that requires an applicant to
" obtain the necessary site access for EPA
or the lead agency. The commenter
noted that under CERCLA, it is EPA, not
the PRP, that has the authority to
compel access to a site in order to
conduct a response action, The
commenter also noted that recent
additions to the revised NCP confirm
EPA's authority to obtain site access on
behalf of a PRP who is performing work
under a settlement. The commenter
stated that by requiring the PRP to
obtain access at the risk of losing
- preauthorization for a mixed-funding
agreement, the proposed rule fails to

acknowledge EPA’s central role on

questions of site access. This commenter

suggested, therefore, that this
requirement be eliminated for mixed-
funding settlements.

Response

EPA believes that this commenter has
misinterpreted the requirement
concerning site access. It is true that,
under CERCLA sections 104(e)(5) and

(6), EPA has the legal authority to

compel access to a site in order to

conduct a response action. Once EPA
has secured or the owner has provided
such access, the PRP must assure EPA
access at all times to the site and an
property to which access is required for
oversight and monitoring of
implementation of the Consent Decree.

Section 307.23(e) of the rule provides

that “The applicant as a condition of

preauthorization shall assure that the
lead agency shall have such site access
as mey be necessary for oversight and
monitoring.” (Emphasis added). With
the Agency’s focused approach to
oversight of a PRP-conducted response

action, the Oversight Official is a

representative of EPA who reports to the

Remedial Project Manager (RPM) and

supports the RPM in monitoring PRP

compliance with the Consent Decree,
the plans and specifications, and the

Construction Quality Assurance and

Quality Control Plans. The

responsibilities that the RPM may

choose to assign to the Oversight

Official include:

s Making on-site observations of the
work in progress to determine if the
work is generally proceeding in
accordance with the plans and
specifications, and the Construction
Quality Assurance and Quality
Control Plans; and

o Immediately notifying the authorized
representative of the Remedial Action
Contractor or PRP of any observed
activities presenting imminent and
substantial endangerment to the
public health or welfare or the
environment, and following up the
notification with an appraisal of the
situation to the RPM.

In order to fulfill these
responsibilities, the Oversight Official
must be assured of access to the site,
and this assurance of access must be
given to the Agency at the time that the
application for preauthorization is
accepted by EPA and the Consent
Decree is approved by the Federal
district court. The potential claimant is
required to provide the Oversight
Official with sufficient access to the site
so that EPA may fulfill its oversight and
monitoring rcle at the site.

In addition, during the processing of
a response claim, EPA will often require
access to records that support the claim,
Such records are often located within
the physical boundaries of the site,

Final Rule

EPA is promulgating the final rule as
proposed.

Subpart C—Procedures for Filing and
Processing Response Claims

Section 307.30 Heyuesting Payment
from the Potentially Responsible Party

Comment

One commenter stated that the
proposed provision in § 307.30(a) that
requires a claimant to present a claim to
any known PRPs before submitting the
claim against the Fund does not make
much sense in the context of mixed-
funding settlements. This commenter
explained that, in many cases, the
Agency decides to enter a mixed-
funding settlement to pay for the
recalcitrant PRPs’ share and then to sue
the recalcitrant PRPs to recoup its
expenditures. Thus, if recalcitrant PRPs
are unwilling to join a settlement with
EPA, they will most certainly be
unwilling to settle with other PRPs later.
Therefore, the commenter expressed the
opinion that this requirement is
generally futile in mixed-funding
situations.

Response

The Agency does not agree with this
commenter. EPA will utilize the
procedures in the rule, which are issued
under the authority of CERCLA section
112, to implement its authority to
reimburse from the Fund parties who
are potentially liable for a release and
who agree to conduct a response action
pursuant to a mixed-funding agreement
under CERCLA section 122(b). CERCLA
section 112(a) provides that no claim
may be asserted against the Fund unless
it has first been presented to any known
PRPs. After a claim against non-settling
PRPs remains unsatisfied for 60 days
after presentation to the non-settling
PRPs, the cleimant may present the
claim to the Fund for payment. The
claimant should submit to EPA with his
claim a copy of any reply or
correspondence received from the non-
settling PRPs. In addition, a potential
claimant may become aware of other
PRPs during the course of a response
action or the financial capability of
PRPs may change, thus altering the
probability of recovery.

Final Rule

EPA is promulgating the final rule as
proposed.

Comment

Another commenter encouraged the
Agency to clarify the process in
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§ 307.30(e) under which a claimant may
obtain a mth agreement ﬁx&:‘ EPA
concerning the requirement a
clanix:m must first mro;:sod clalmlm
any known PRPs. The p! rule
acknowledged that the repeated
submission of a claim to recalcitrant
PRPs would generally constitute a futile
act. The commenter noted that neither
the proposed rule nor the propesed
claim form indicate how tge claimant is
to obtain the formal agreement from
EPA under which the claimant does not
have to repeat the presentation of claims
to recalcitrant PRPs. This commenter
suggested that the process be outlined in
the final rule, and that it would be
useful to specify a time pericd after
which a claimant is entitled to consider
the lack of response by the Agency to be
a denial of the claim.

Response

EPA does not agree that this process
should be codified in the RCP. The
inclusion of more detailed procedures
in the rule would tend to limit the
flexibility of the parties to make such
determinations. In response to this
comment, howsever, EPA is revising the
claim form and has revised ifs mixed-
funding guidance (cited above) to advise
a claimant that he may request a formal
agresment from EPA pursuant to
§ 307.30{e) concerning the presantation
cf any subsequent claims at the time a
claim is presented to any known non-
settling PRPs, Thus, if the claimant
intends to file separate claims for
eligible costs incurred for discrete
portions of the RD/RA, he will have to
present each of those claims to the other
PRPs. In such instances, if the PRP to
whom the first claim was presented
denied liability, refused to settle, or
ignored the request for payment, and
EPA agrees that thers is no reason to
believe that the PRP will honor
subsequent claims, the denial of the first
claim will be considered to be a denial
of any subsequent claims. Therefore, the
tlaimant may seek EPA’s agreement at
any time a claim is presented. The
claimant will be advised of EPA’s
decision when the claimant is notified
‘2 writing regarding the award or denial
of the claim.

Final Rule

The claim form is modified as
follows:

The instructions for section ILB. of
the claim form have been modified to
inform the claimant that he may seek
EPA’s agreement (concerning the
Presentation of subsequent claims to
FRPs) at any time a claim is presented.
The claimant will be advised of EPA’s
decisions when the claimant is notified
'n writing regarding the award or denial
of the claim.

Section 307.32 Verification, Award, and
Administrative Hearings

Comment

A commenter raised a number of
issues concerning the evaluation and
award of response claims. This
commenter stated that it is essential that
the claims review process be an
expeditious, fair, and reasonable ons, in
which unnecessary “nit pi " is
avoided both in determiging whether a
claim is technically complete (i.e.,
“perfected”’) and whether particular
costs should be paid. The commenter
noted that a balance must be achieved
between avoiding wastsful payment of
unnecessary costs and erecting an
unduly bureaucratic, stringent, and
costly claims review process that wastes
the resources of both EPA and the PRP,

The commenter also expressed
concern that, under the claims review
process, EPA employees or contractors
who will review the settling PRP's
claims may be different from: (1) The
EPA employees with whom the mixed-
funding settlement and scope of work
were negatiated; (2) the EPA employees
who oversaw the performance of the
remedial action under the Consent
Decree; and (3) the EPA employees with
whom the PDD was negotiated. The
commenter stated that the former may
question or disallow reimbursement for
work directed or approved by the latter,
with potentially unfair results. This
commenter maintained, therefore, that it
is important that the particular response
actions and the resulting costs that are
directed or approved by EPA Regional
technical personnel are similarly
approved by those respensible for
reviewing claims for reimbursement of
such costs.

Response

The Agency concurs with the
commenter’s statement that the claims
review process should be expeditious
and fair, and must not waste the
resources of EPA or PRPs. However, the
Agency must also comply with section
111(a)(2) of CERCLA and reimburse
only claims for “necessary response
costs” in ‘‘carrying out the NCP.” In
addition, EPA must fulfill its
responsibility as manager of the Fund
by ensuring that Fund monies are
expended for appropriate purposes
consistent with the scope of the
preauthorized response action.

EPA cannot guarantee that the Agency
persannel involved in the negotiations
will also process the response claims.
The claims procedures require the
contributions of the Office of Regional
Counsel, the Regional program office,
and a Claims Adjuster. Once a claim is
“perfected,” the Agency will determine

whether the nse action was
consistent with the terms and
conditions of the Consent Decree;
whether the response action was carried
out in a manner consistent with the NCP
and with the terms and conditions of
the PDD; and whether the costs of the
response action are otherwise “eligible.”

Moreover, the Agency has developed
internal guidelines concerning the
negotiation of mixed-funding
settlements, and the evaluation and
award of claims, that will ensurs that
the process is carried out in a consistent
and fair manner throughout each stage
on a national level. As provided in the
RCP at § 307.32(f), if a potential
claiment performs the preauthorized
response activities in accordance with
the terms and conditions contained in
the Consent Decree end the PDD,
reimbursement of the costs of these
activities will be awarded by the Agency
from the Fund. EPA has sought to
minimize chance of arbitrary Agency
decisions through the preauthorization
application procass, the terms and
conditions of PDDs, guidance that has
been developed for all parties, and this
rule,

Final Rule

EPA is promulgating the final rule as
proposed.

omment

One commenter maintained that the
proposed provision in § 307.32(g) that
would deny reimbursement of a claim
whenever a PRP claimant compromises |
and releases his claim against other
PRPs without EPA’s approval could
inhibit the settlement of third-party
disputes at Superfund sites. This
commenter argued that by adding the
requirement of EPA approval, the
Agency is interjecting itself into the
process of settling private claims and
that this requirement will have the
adverse effect of slowing down the
settlement process and potentially
inhibiting such settlements. The
commenter recommended that the
proposed rule should clarify that EPA
approval of a private settlement among
PRPs should only be required when the
settlement purports to release EPA’s
own claims. :

Response

The Agency must approvs a release of
liability given to a PRP by a potential
claimant only if the release purports to
release anyone from liability ta the
United States. PRPs, of course, ma
settle their own liability to each other
on their own terms, at any time.
However, no PRP has the authority to
release anyone from liability to the
United States.

Onk; when EPA pays a claim to a PRP
does

e Agency acquire the right to
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recover those costs that have been paid.
Section 112(c)(1) of CERCLA provides
that payment of any claim shall be
subject to the claimant subrogating to
the United States all rights of the
claimant to the extent that the
claimant’s response costs are
compensated from the Fund.

The Agency is revising the RCP to
clarify this provision.

Final Rulg

Section 307.32(g) is modified as
follows:

“No award will be made on a claim where
the claimant has purported to release a
potentially responsible party from liability to
the United States for the same costs unless
EPA has approved the release in advance.”

Comment

Several commenters urged EPA to set
time limits or goals for the evaluation
and award of response claims. One
commenter suggested that the Agency
specify a time period within which FPA
will review and reach a determination
on a perfected claim. The commenter .
believed that 30 to 45 daysis a
reasonable period of time for this
activity. This commenter also noted that
there is no apparent reason why it
should take EPA 50 days from the time
it makes a determination to award a
claim to the time it pays the claim.
Another commenter maintained that
internal responsiveness guidelines are
necessary, especially for the first claims
that are received, in order to
demonstrate that the claims procedures
can provide timely decisions for those
parties willing to initiate site cleanups
on their own.

Response

The time required to review a
responss claim will vary due to the
wide range of site conditions and
response activities that must be
analyzed during the claims review
process. Once a claim is *“perfected,”
the Agency will conduct a detailed
review and will award the claim as
expeditiously as possible. However,
§307.32(i) of the rule provides that for
claims submitted under mixed-funding
agreements, once the claim has been
“‘perfected,” the Agency must pay the
amount due within 60 days or interest
on that amount will begin to accrue.
However, EPA may request additional
information during the course of a
detailed review if it is determined that
such information is necessary to
properly evaluate the claim. In this case,
the 60-day time period will be
suspended from the date the Agency
requests the information until the date
the requested information is received.

EPA has modified section 307.32 to
make clear the major time limits

specified in the RCP, including those for
the payment of interest on some claims,
and the impact of an appeal on the
payment of a disputed amount.
inal Rule

Section 307.32 is modified as follows:

1. Section 307.32(i)(2) is modified as
follows:

“Where the claim is technically complete
but EPA requires additional information in
order to evaluate the amount claimed, the
period as stated in paragraph (1) of this
section or the accrual of interest is suspended
from the date the Agency requests the
information from the claimant until the date
the requested information is received.”

2. Section 307.32(i)(3) is redesignated
as § 307.32(i)(4) and a new § 307.32(i)(3)
is added to the rule as follows:

“Where a claim is denied in whole or in
part by EPA, and the claimant requests an
administrative hearing in accordance with
paragraph (o) of this section, interest on the
disputed amount begins to accrue 50 days
after an award by the Administrative Law
Judge, unless an appeal is filed. If either
party files an appeal with a Federal district
court, interest will not accrue until 20 days
after the final judicial decision.”

3.The section has been renumbered
accordingly.

Comment

Several commenters stated that the
proposed rule does not address the issue
of whether EPA can and/or will
reimburse PRPs for interest on the
Fund-share portion of mixed-funding
costs for the period of time that those
monies may have been advanced by the
PRP (e.g., to pay construction
contractors). These commenters stressed
that a claimant loses investment
opportunities by funding remediation
costs that will eventually be borne by
the Federal Government and, in essence,
is lending the Federal Government
money while waiting to be paid from
the Fund. These commenters urged EPA
to revise the rule to provide that interest
may begin to accrue at the time costs
allocable to the Fund are paid by the
claimant.

Response :

EPA disagrees with these
commenters. Pursuant to section
122(b)(1) of CERCLA, mixed-funding
agresments may provide that EPA “

* * * will reimburse the parties to the
agreement from the Fund, with interest,
for certain costs of actions under the
ment * * *.” The statute, as well
as the legislative history, however, does
not specify a method for the calculation
of this interest. EPA evaluated several
different alternatives for calculating this
interest. In its role as manager of the
Fund, the Agency has determined that
interest will accrue on amounts due to
PRPs if EPA fails to pay the amount due

within 60 days of perfection of the claim
as set forth in § 307.32(i) of the RCP. In
order to protect finite fund resources,
the Agency does not believe that it is an
appropriate or efficient use of Fund
resources to allow that interest will
begin to accrue at the time costs
allocable to the Fund are paid by the
claimant.

Final Rule

EPA is amending the rule at
§ 307.32(i)(2) and (3) to add language
concerning the payment of interest on
claims to PRPs under mixed-funding
settlements. (See discussion above.)

Subpart D—Payments and Subrogation

Section 307.41 Subrogation of
Claimant’s Rights to the Fund

Comment

One commenter discussed the
proposed provision in § 307.41(b) that
requires a PRP to assist EPA in cost-
recovery actions against other non-
settling PRPs. The commenter noted
that the costs of such assistance may be
substantial, and that such costs can be
recovered by the Agency as part of
ordinary ‘‘reSponse costs” from the non-
settling PRPs. Therefore, the commenter
urged that these cost-recovery assistance
costs should be paid for by the Fund,
rather than by the PRP who cooperated
with EPA.

Response

The Agency does not agree that these
costs should be paid for by the Fund as
a general rule. In most cases, EPA will
initiate cost-recovery actions against the
non-settling PRPs and assistance from
the claimant will be vital to these cost-
recovery actions, Assistance from the
claimant, contractors, and
subcontractors may include the
furnishing of personnel, the testimony
of witnesses, or providing documents
and any other materials needed to assist
EPA in the cost-recovery action. In
particular, the claimant’s contractors
and subcontractors must be available to
testify in all proceedings relating to
EPA's cost-recovery efforts.

EPA does not believe that it is an
appropriate use of Fund resources to
pay for the cost-recovery assistance
activities of a claimant under a mixed-
funding settlement because the PRP
would be responsible for these costs,
regardless of whether or not he were
involved in a mixed-funding settlement.
In addition, the claimant may recover
these costs from the non-settling PRPs.

However, in certain situations,
expenses incurred by the claimant as &
result of assistance in cost-recovery
actions initiated by the United States
will be reimbursed in accordance with
applicable procedures (i.e., 28 U.S.C.
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1821 as implemented by 28 CFR part 21,
which addresses witness fees) or court
rules governing appearance fees and
travel expenses.

Final Rule

EPA is promulgating the final rule as
proposed.

Section 307.42 Fund'’s Obligation in the
Event of Failure of Remedial Actions
Taken Pursuant to CERCLA Section 122

Comment

Several commenters supported the
concept contained in § 307.42(a) that in
the event of the failure of a
preauthorized remedial action, the Fund
should be available to pay the same
proportion of the new remedial action
as was applied to the original action.
These commenters stated, however, that
the regulatory language should be
modified to be consistent with the
language of CERCLA section 122(b)(4),
which provides that the Fund “shall
contribute” (not ‘“may contribute”)
proportionally to the further cleanup.
One commenter also stated that the
submission of a full new application for
preauthorization should not be
necessary in such instances, and that
the existing PDD should simply be
amended to authorize the new work.

Response

The Agency agrees that the regulatory
language concerning cost share for the
failure of a preauthorized remedial
action should be changed to reflect the
statutory language of CERCLA section
122(b)(4). Therefore, § 307.42(a) of the
final rule has been changed to read: **

* * * the Fund shall be available for
the costs of any new cleanup required
* * *.” (Emphasis added.)

In the event of a failure of a
preauthorized remedial action, any
modifications to the preauthorized
remedial action or additional response
costs that would be included under the
new cleanup would have to be
preauthorized by EPA. These
modifications or additional costs must
be preauthorized by the Agency through
a revised application for
preauthorization. This application for
preauthorization, however, would only
have to reflect revisions to the relevant
parts of the application. EPA has
determined that this requirement is
valuable to both EPA and the applicant
since it ensures that there is written
documentation of the need for these
modifications and, if approved, the
Agency’s commitment that the costs
will be reimbursed if the response
action is conducted consistent with the
IP;JI():II; the Consent Decree, and the new

Final Rule

Section 307.42(a) is modified as
follows:

“In the case of the failure of a completed
remedial action taken by a potentially
responsible party pursuant to a remedial
action preauthorized in connection with a
settlement under section 122(b)(1) of
CERCLA, the Fund shall be available for the
costs of any new cleanup required, but shall
not be obligated to a proportion exceeding
that proportion contributed by the Fund for
the ariginal remedial action.”

Appendix A—Application for
Preauthorization of a CERCLA Response
Action

Comment

One commenter endorsed the prompt
publication of the _;gjplication for
preauthorization. This commenter
stated that the application is a useful
reference document that helps to clarify
the application process.

Response

Prior to the promulgation of the final
RCP, PRPs have been submitting
preauthorization requests to the Agency
for approval of proposed response
actions under mixed-funding settlement
agreements. EPA has been reviewing
these preauthorization requests on a
case-by-case basis. The Agency has
provided these PRPs with a copy of the
draft application for preauthorization as
a guide for submitting a
preauthorization request. However,
neither the proposed nor the revised
application for preauthorization is
legally in effect until the effective date
of this final rule.

Final Rule

EPA is promulgating the final rule as
proposed. However, EPA is modifying
the application for preauthorization to
require an applicant to submit a
proposed schedule for the submission of
claims. (See discussion of §307.23.)

Comment

One commenter expressed concern
over the estimated amount of time
required to complete the application for
preauthorization. This commenter
stated that the estimate set forth in the
proposed rule is very low. The
commenter also noted that the actual
time that is likely to be required to
complete the application, as well as the
time necessary for the required approval
by the Agency, may conflict with the
special notice and negotiation deadlines
imposed by EPA.

esponse

It is difficult to estimate precisely the
time required to complete the
application for preauthorization because
the application has not been officially
used and because of the wide range of
response activities for which applicants
may seek to obtain preauthorization.

Moreover, in light of the capabilities of
an applicant, the applicant’s
management plan, and the hazardous
waste problems unique to each site, no
two applications for preauthorization
are identical and, therefore, the time
re«im'red to develop these applications
will vary accordingly. However, the
Agency agrees with the commenter that
the estimate of 95 to 173 hours for
completing the application for
greauthorization is low. Therefore,

ased on its continuing response claims
experience, the Agency is increasing the
burden estimate for the application for
preauthorization to 186 to 330 hours per
response, with an average of 258 hours
per response.

It should be noted that, as
commenters stated elsewhere, much of
the information required by the
application, especially under mixed-
funding settlements, will be available
from existing EPA documents, such as
the RI/FS, ROD, or Consent Decree.
Also, the Agency has issued guidance
(cited above) on the response claims
process that addresses the preparation
of the application for preauthorization.
This guitfance will assist applicants in
preparing an application for
preauthorization and will,
consequently, reduce the amount of
time necessary to complete the
application.

A does not believe that the time
necessary to complete the application
for preauthorization, as welfas the time
required for review and approval by the
Agency, will conflict with the special
notice and negotiation deadlines
imposed by EPA. Under the CERCLA
section 122(e) special notice deadline,
EPA may not commence an action
under sections 104(a) or 106 of CERCLA
for 120 days after providing such notice
to a PRP. A PRP has 60 days from the
date of receipt of such notice to submit
a good-faith offer to EPA. The
preauthorization process may begin
only after the good-faith offer has been
made by the PRR.-The Agency has not
imposed a deadline for the submission
of a final application. In addition, EPA
provides in its guidance (cited above) on
evaluating mixed-funding settlements
that it has set an internal goal of 45 days
for the review and approval of an
application for preauthorization under a
mixed-funding settlement.

Final Rule

The application for preauthorization
is modified to increase the burden
estimate for completing the application
from 85 to 173 hours per response, with
an average of 134 hours per response, to
an estimate of 186 to 330 hours per
response, with an average of 258 hours
per response.
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Appendix B—Claim for CERCLA
Response Action

Comment

One commenter endorsed the prompt
publication of the claim form, and
stated that the form is useful and helps
to clarify the claims process. However,
another commenter stated that although
the claim form is short in length and
general in scope, it consists of 8 number
of open-ended essay ons, The
commenter noted that although the form
appears to give substantial flexibility to
the claimant in explaining end
documenting proposed response
activities and estimated costs, the form
also introduces considerable uncertainty
as to the leve! of detail and extent of
documentation that the Agency will
require in order to find that claimed
costs are adequately explained. This
commenter suggested that some
guidance should be given as to the
amount and level of detail concerning
the required information and
documentation.

Response

In developing the claim form, the
Agency attempted to provide substantial
flexibility to claimants regarding the
description and documentation of
response activities and costs. EPA has
developed a “Guidance Manual for
Participating in the Response Claims
Process: Preauthorizing PRP Remedial
Designs/Remedial Actions” (cited
above), which includes guidance on
completing the claim form, and which
specifically addresses the issue of the
amount and level of detail of
information the claim form requires.
This guidance will be available from
Agency Headquarters or from any EPA
Regional Office.

e Agency is also modifying the
claim form to add information -
requirements concerning the location of
cost documentation and any cother
records and the identification of which
Federal cost principles were used by the
claimant, These additional requirements
will eliow EPA to review and reach a
decision on submitted claims in a more
timely and efficient manner.

Final Rule

The claim form is modified as
follows:

1. A new section IV.F. is added to the
claim form that requires the claimant to
provide the name and address of the
location where all cost documentation
and any other records relating to the
claim will be maintained.

2. A new requirement is added to
sections V.B. and C. of the claim form
that requires the claiment to specify
which of the Federal cost principles
were used and to explain the basis for
the selection of that principle.

3. Additional modifications to the
claim form have been made. (See the
discussions of § § 307.23 and 307.30.)

III. Summary of Supporting Analyses

Proposed and final rules issued by
Federal agencies are governed by several
statutes and executive orders. These
include Executive Order (E.O.) 12291,
the Regulatory Flexibility Act, and the
Paperwork Réduction Act.

A. Executive Order (E.O.) No. 12291

Executive Order No. 12291 requires
that regulations be classified as “major”
or “non-major” for purposes of review
by the Office of Management and
Budget (OMB). A Regulatory Impact
Analysis is required for a “major” rule.
According to E.O. 12291, “major” rules
are regulations that are likely to result
in:

1. An annual adverse (cost) effect on
the economy of $100 million or more; or
2. A major increase in cost or prices

for consumers, individual industries,
Federal, State, or locahllcgdovamment
agencies, or geo regions; or

g3. Signiﬁcgnt%!;\?em efftfl:ts on
competition, employment, investment,
productivity, innovation, or on ths
ability of the United States-based
enterprises to compete with foreign-

enterprises in domestic or export

markets,

EPA has determined that this
regulation is a “non-major” rule under
Executive Order 12291 because it is
unlikely to result in any of the economic
impacts identified above. Therefore, the
Agency has not prepared a Regulatory
Impact Analysis for this regulation.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
generally requires that a Regulatory
Flexibility Analysis be performed for all
rules that are likely to have “significant
economic impact on a substantial
number of small entities.” Today's rule
involves reimbursement of the costs of
certain parties for responding to a
hazardous substance release. This isa
benefit authorized by CERCLA, and
does not adversely affect the private
sector economy. EPA, therefore, certifies
that this regulation will not have a
significant economic impact on a
substantial number of small businesses,
organizations, and units of government.
EPA certifies that a Regulatory
Flexibility Analysis is not necessary.

C. Paperwork Reduction Act

The information collection
requirements in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

and have been assigned OMB control
number 2050-0106.

Public reporting burden for the
collection of information under the
“Application for Preauthorization of a
CERCLA nse Action,” is estimated
to vary from 186 to 330 hours per
response, with an average of 258 hours
per responss, including time for
reviewing instructions, searching
existing data sources, gathering and
maintaining data needed, and
completing and reviewing the collection
of information.

Public reporting burden for the
collection of information under the
“Claim for CERCLA Response Action,”
is estimated to vary from 25 to 59 hours

er response, with an average of 42

ours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining data needed, and
completing and reviewing the collection
of information.

Send comments regarding the burden
estimates or any other aspects of this
collection of information, including
suggestions for reducing the burden, to
the following addresses: Chief,
Information Policy Branch (PM-223),
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460; and Office of Information and
Regulatory Affairs, Office of
Management and Budget, 726 Jackson
Place, NW., Washington, DC 20503,
Attention: Desk Officer for EPA.

List of Subjects in 40 CFR Part 307

Administrative practices and
procedures, Chemicals, Hazardous
materials, Intergovernmental relations,
Natural resources, Reporting and
recordkeeping requirements, Superfund,
Waste treatment and disposal.

Dated: December 19, 1992.

William K. Reilly,
Administrator.

Appendix to Preamble

Forms applicable to the CERCLA
response claims process, EPA Form
2075-3 and EPA Form 2075—4, may be
obtained from EPA Headquarters,
CERCLA Response Claims, Office of
Emergency and Remedial Response,
(5203 G) U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460. Forms may also be obtained
from the EPA regicnal offices at these
addresses:

(a) Region 1, John F. Kennedy Federal
Building, Boston, Massachusetts 02203

(b) Region 11, 26 Federal Plaza, New York,
New York 10278

(c) Region 111, 841 Chestnut Street,
Philadelphia, Pennsylvania 19107

(d) Region IV, 345 Courtland Street, NE.,
Atlanta, Georgia 30365
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(e) Region V, 77 West Jackson Boulevard,
Chicago, Illinois 60604

(f) Region VI, 1445 Ross Avenue, Dallas,
Texas 75202

() Region VII, 726 Minnesota Avenue,
Kansas City, Missouri 66101

(h) Region VIII, 999 18th Street, Denver,
Colorado 80202

(i) Region IX, 75 Hawthorne Street, San
Francisco, California 94105

(j) Region X, 1200 Sixth Avenue, Seattle,
Washington 96101

Completed forms must be submitted

to the Administrator at EPA
Headquarters or his designee.

For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended by
adding part 307 to read as follows:

PART 307—COMPREHENSIVE
ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT
(CERCLA) CLAIMS PROCEDURES

Subpart A—General

Sec.

307.10
30711
307.12
307.13

Scope and applicability.
Use of number and gender.
Computation of time.
307.14 Definitions.

307.15 Penalties.

Subpart B—Eligible Claimants; Allowable
Claims; Preauthorization

307.20 Who may present claims.

307.21 Nature of eligible claims.

307.22 Preauthorization of response
actions.

307.23 EPA’s review of preauthorization
applications.

Subpart C—Procedures for Filing and
Processing Response Claims

307.30 Requesting payment from the
potentially responsible party.

307.31 Filing procedures.

307.32 Verification, award, and
administrative hearings.

307.33 Records retention.

Subpart D—Payments and Subrogation
307.40 Payment of approved claims.

307.41 Subrogation of claimants’ rights to
the Fund.

307.42  Fund’s obligation in the event of
failure of remedial actions taken
pursuant to CERCLA section 122.

Appendix A to Part 307—Application for
Preauthorization of s CERCLA Response
Action

Appendix B to Part 307-Claim for CERCLA
Response Action
Appendix C to Part 307 —Notice of
Limitations on the Payment of Claims for
Response Actions, Which Is to be Placed In
the Federal Register Preamble Whenever
Sites Are Added to the Final NPL

Appendix D to Part 307—Notice of
Limitations on the Payment of Claims for
Response Actions, Which Is to be Piaced In
Public Dockets

Authority: 42 U.S.C. 9601 et seq.; sections
4 and 9, E.O. 12580, 52 FR 2923, 3 CFR, 1987
Comp. p. 193.

Subpart A—General

§307.10 Purpose.

This part prescribes the appropriate
forms and procedures for presenting
claims for necessary response costs as
authorized by section 112(b)(1) of the
Comprehensive Environmental
Responss, Compensation, and Liability
Act of 1980, as amended by the
Superfund Amendments and
Reauthorization Act of 1986 (SARA)
(herein referred to as CERCLA, or the
Act) (42 U.S.C. 9601 et seq.). Such
claims may be presented to the
Hazardous Substance Superfund (the
Fund) established by section 9507 of the
Internal Revenue Code of 1986. See
section 101(11) of CERCLA.

§307.11 Scope and applicabllity.

(a) The following may be submitted
only through the procedures established
by this part: claims for responses to a
release or substantial threat of release of
a hazardous substance into the
environment; claims for responses to a
release or substantial threat of release of
any pollutants or contaminants into the
environment, which may present an
imminent and substantial danger to
public health or welfare; and claims for
response actions undertaken pursuant to
settlement agreements in which the
Federal Government agrees to reimburse
a portion of the cost, Under this part,
persons may bring claims for necessary
costs incurred in carrying out the
National Contingency Plan (NCP) (40
CFR part 300) developed under section
311(c) of the Federal Water Pollution
Control Act (33 U.S.C. 1251 et seq.) and
revised pursuant to section 105 of
CERCLA. Only response actions that
EPA has preauthorized are eligible for
reimbursement through the claims
process of section 112 of CERCLA.
Authority for the payment of claims for
response costs is provided by section
111(a)(2) of CERCLA. Authority for the
reimbursement of certain costs incurred

by parties to a settlement agreement
entered pursuant to section 122 of
CERCLA is provided by section 122(b)
of CERCLA.

(b) This part does not affect the terms
and conditions contained in
Preauthorization Decision Documents
(PDDs) issued prior to the effective date
of this part. However, a potential
claimant may elect to comply with the
provisions of this part, rather than the
terms and conditions of a PDD issued

rior to the effective date of this part, if

@ so chooses. Written notice of Sxis
election must be provided to EPA by the
potential claimant prior to such
provision taking effect, but not later
than the time of the submittal of any
claim to EPA. EPA will provide a
written acknowledgement of the
potential claimant’s election and may
revise the PDD as appropriate.

§307.12 Use of number and gender.

As used in this part, words in the
singular also include the plural and vice
versa, and words in the masculine
gender also include the feminine, as the
case may require.

§307.13 Computation of time.

In computing any period of time
described or allowed in this part, except
as otherwise provided, the day of the
event from which the designated period
begins to run shall not be included.
Saturdays, Sundays, and Federal legal
holidays shall be included. When a
stated time expires on a Saturday,
Sunday, or Federal legal holiday, the
stated time period shall be extended to
include the next business day.

§307.14 Definitions.

Terms that are not defined in this
section or restated herein, shall have the
meaning set forth in section 101 of
CERCLA or the 1990 NCP or any final
revision thereto. As used in this part,
the following words and terms shall
have the meanings set forth below:

Act or CERCLA both mean the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended by the
Superfund Amendments and
Reauthorization Act of 1986.

Administrative hearing means an
administrative adjudication required by
section 112(b)(2) of CERCLA in the
event a claimant contests a
determination of his claim made by the
U.S. Environmental Protection Agency
(EPA). :

Assistance agreement means the legal
instrument EPA uses to transfer money,
property, services, or anything of value
to a recipient to accomplish a public
purposs. It is either a grant or
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cooperative agreement {see 40 CFR part
35) and will specify: budget and
periods; the Federal share of eligible
project costs; a description of the work
to be accomplished; and any special
conditions,

Claim means a demand in writing for
a sum certain presented to the Fund in
accordance with sections 111 and 112 of
CERCLA.

Claimant means any person who
presents a claim to the Fund for
reimbursement under section 112(b)(1)
of CERCLA.

Contractor claim means the disputed
portion of a written demend or written
assertion by any contractor who has
contracted with a person (i.e., the
owner) for the conduct of a
preauthorized response action, seeking
as a matter of right, the payment of
money, adjustment, or interpretation of
contract terms, or other relief, arising
under or related to a contract, which has
been finally rejected or not acted upon
by the owner and which is subs tly
settled by the owner or is awardﬂ by
a third party in accordance with the
disputes clause of the contract
document.

Eligible claim means any claim that
has satisfied the requirements set forth
in § 307.21(b).

Facility as defined by section 101(9)
of CERCLA, means any:

(1) Building, structure, installation,
equipment, pipe or pipeline (including
any pipe into sewer or publicly owned
treatment works), well, pit, pond,
lagoon, impoundment, ditch, landfill,
storage container, motor vehicle, rolling
stock, or aircraft; or

(2) Any site or area where a hazardous
substance has been deposited, stored,
disposad of, or placed, or otherwise
come to be located; but does not include
any consumer product in consumer use
or any vessel.

Fund means the Hazardous Substance
Superfund established by section 8507
of the Internal Revenue Code of 1986.

Hazardous substance as defined by
section 101(14) of CERCLA, means:

(1) Any substance designated
pursuant to section 311(b)(2)(A) of the
Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.);

(2) Any element, compound, mixture,
solution, or substance designated
pursuant to section 102 of CERCLA;

(3) Any hazardous waste having the
characteristics identified under or listed
pursuant to section 3001 of the Solid
Waste Disposal Act (42 U.S.C. 6801 et
seq.) (but not including any waste the
regulation of which under the Solid
Waste Disposal Act has been suspended

by Act of Congress);

(4) Any toxic pollutant listed under
section 307(a) of the Federal Water
Pollution Control Act;

(5) Any hazardous air pollutant listed
under section 112 of the Clean Air Act
(42 U.S.C. 7401 et seq.); and

(6) Any imminently hazardous
chemical substance or mixture with
respect to which the Administrator of
EPA (Administrator) has taken action
pursuant to section 7 of the Toxic
Substances Control Act (15 U.S.C. 2601
et seq.). The term does not include
petroleum, including crude oil or any
fraction thereof which is not otherwise
specifically listed or designated as a
hazardous substance under paragraphs
(1) through (6) of this definition, and the
term does not include natural gas,
natural gas liquids, liquefied natural
gas, or synthetic gas usable for fuel (or
mixtures of natural gas and such
synthetic gas).

Nati Contingency Plan, or NCP
means the National Oil and Hazardous
Substances Pollution Contingency Plan
(40 CFR part 300) developed under
section 311{c) of the Federal Water
Pollution Control Act and revised
pursuant to section 105 of CERCLA.

Necessary costs means “necessary
response costs” as required by section
111(a)(2) of CERCLA for Fun
reimbursement of a preauthorized
response action. Necessary response
costs are costs determined to be:

(1) Required (based upon the site-
specific circumstances);

(2) Reascnable (nature and amount do
not exceed that estimated or which °
would be incurred by a prudent person);

(3) Allocable {incurred specifically for
the site at issue); and

(4) Otherwise allowable {consistent
with the limitations and exclusions
under the eppropriate Federal cost
principles). See OMB Circular A-122
(non-profit organizations); OMB
Circular A-87 (States and political
subdivisions}; and 48 CFR part 31,
subparts 31.1 end 31.2 (profit-making
organizations).

'L means the National Priorities List
established t to section 105 of
CERCLA and 40 CFR 3090.425, which
consists of uncontrolied hazardous
substance facilities in the United States
that need to be addressed under
CERCLA authorities. Only NPL sites are
eligible for Fund-financed remedial
action.

Operable unit means a discrete action
that comprises an incremental step
toward comprehensively addressing site
problems. Tgis discrete portion of a
remedial response manages migration,
or eliminates or mitigates a release,
threat of release, or pathway of
exposure. The cleanup of a site can be

divided into a number of operable units,
depending on the complexity of the
problems associated with the site.
Operable units may address
geographical portions of a site, specific
site problems, or initial phases of an
action, or may consist of any set of
actions performed over time or any
actions that are concurrent but located
in different parts of a site. Operable
units will not impede implementation
of subsequent actions, including final
action at the site.

Party means EPA or & claimant.

Pexfgcted means the point at which
EPA determines that the written
demand for a sum certain (i.e:, claim) -
has the documentation necessary to
substantiate the appropriateness of the
amounts claimed; i.e., the claim is
technically complete.

Person as definad by section 101(21)
of CERCLA, means sn individual, firm,
corporation, association, partnership,
consortium, joint venture, commercial
entity, United States Government, State,
municipality, commission, political
subdivision of a State, or any interstate

Pglitical subdivision means any
general purpose unit of a local or State
government,

Pollutant or Contaminant as defined
by section 101(33) of CERCLA, includes,
but is not limited to, any element,
substance, compound, or mixture,
including disease-causing agents, which
after release into the environment and
upon exposure, ingestion, inhalation, or
assimilation into any organism, either
directly from the environment or
indirectly by ingestion through food
chains, will or may reasonably be
anticipated to cause death, disease,
behavioral abnormalities, cancer,
genetic mutation, physiological
malfunctions (including malfunctions in
reproduction) or physical deformations
in such organisms or their offspring.
The term’goes not include petroleum,
including crude oil end any fraction
thereof which is not otherwise
specifically listed or designated as a
hazardous substance under section
101(14)(A) through (F) of the Act, nor
does it include natural gas, liquefied
natural gas, or synthetic gas of pipeline
quality (or mixtures of natural gas and
such synthetic gas).

Preauthorization means EPA’s prior
approval to submit a claim against the
Fund for necessary response costs
incurred as a result of carrying out the
NCP. The process of preauthorization
consists of three steps:

(1) EPA’s receipt of the application for
preauthorization;

(2) EPA's review and analysis of the
epplication; and
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(3) EPA’s issuance of the representative. A claim presented by an  actions taken by a potentially
Preauthorization Decision Document, entity or an authorized agent, executor, responsible party subject to an
which sets forth the terms and administrator, or other legal ent reached pursuant to section
conditions for reimbursement. representative must be presented inthe  122(b)(1) of CERCLA. Claims must be
Preauthorized response actions are name of the claimant. The claim must filed in accordance with § 307.22,

response actions approved through the
preauthorization process.

Respond or Response as defined by
section 101(25) ofPC?ERm.A. means
remove, removal, remedy, and remedial
action, all such terms (including
removal and remedial action) including
enforcement activities related thereto.

Response claim means a
preauthorized demand in writing for a
sum certain for response costs referred
to in section 111(a)(2) of CERCLA,
including certain costs of actions
referred to in section 122(b)(1) of
CERCLA.

§307.15 Penalties.

(a) If any person knowingly gives a
material statement or representation in
the application for preauthorization or
in the claim that is false, misleading,
misrepresented, or misstated, and EPA
relies upon such a statement or
representation in making its decision,
the preauthorization or the award by
EPA may be withdrawn following
written notice to the claimant.

(b) Any person who knowingly gives,
or causes to be given, any false
information as part of an application for
preauthorization or of a claim
(including any person who meets the
conditions of paragraph (s) of this
section) may, upon conviction, be fined
or imprisoned in accordance with
CERCLA section 112(b)(1) and other

laws.

Subpart Claimants;
Allowable Claims; Preauthorization

§307.20 Who may present claims.

(a) Subject to the provisions of this
subpart, claims for the costs of response
éctions may be asserted against the
Fund by any person other than the
United States Government, States, end
pelitical subdivisions thereof, except to
the extent the claimant is otherwise
compensated for the loss. States and
political subdivisions may assert such
claims if they are potentially
responsible parties subject to an
dgreement reached pursuant to section
122(b)(1) of CERCLA.

(b) Claims presented by an individual
ust be signed by that individual. If,
because of death, disability, or other
feasons satisfactory to EPA, the
foregoi irement cannot be
fulfilled, the claim may be filed by a
duly authorized agent, executor,
administrator, or other legal

be signed by the authorized agent,
executor, administrator, or other legal
representative (including the title or
legal capacity of the person signing) and
be accompanied by evidence of the
authority to present a claim on behalf of
the claimant as authorized agent,
executor, administrator, or other legal
representative.

c) A claim for response costs as to
which any release from liability was
executed between the claimant and a
potentially responsible party may be
presented against the Fund to the extent
that the claimant obtained EPA’s
approval prior to executing such release
and provided that the other
requirements of this part are met.

e?d) A foreign claimant may present a
response claim to the Fund, to the same
extent that a United States claimant may
assert a claim, if:

(1) The requirements of § 307.21 and
§307.22 are met; and

(2) The release of a hazardous
substance occurred in the navigable
waters of the United States, including
the territorial sea, or in or on the
territorial sea or adjacent shoreline of a
foreign country of which the claimant is
a resident; an

(3) The claimant is not otherwise
compensated for the loss; and

(4)The hazardous substance was
released from a facility or from a vessel
located adjacent to or within the
navigable waters or was discharged in
connection with activities conducted
under the Outer Continental Shelf
Lands Act, as amended (43 U.S.C. 1331
et seq.), or the Deepwater Port Act of
1974, as amended (33 U.S.C. 1501 et
seq.); and

5) Recovery is authorized by a treaty
or an executive ent between the
United States and the foreign country
involved, or if the Secretary of State, in
consultation with the Attorney General
and other appropriate officials, certifies
that such country provides a
comparable remedy for United States
claimants,

§307.21 Nature of sligible claims.

(a) Claims may be asserted against the
Fund for nece costs incurred for
response actions due to a release or
substantial threat of release of a
hazardous substance into the
environment; a releass or substantial
threat of release of pollutants or
contaminants into the environment that
may present an imminent or substantial
danger to public heelth or welfare; or

Claims may be asserted for the costs of
removal actions, remedial planning
activities, and remedial actions.

(b) Costs will be considered to be
eligible under this section if:

(811) The response action is
preauthorized by EPA pursuant to
§307.22;

{2) The costs are incurred for
activities within the scope of EPA’s
preauthorization;

(3) The response action is conducted
in a manner consistent with the NCP;
and

(4) The costs incurred are n
costs pursuant to § 307.11 of thig part.

(c)Money in the Fund may be used for
paying any claim under this section for
expenses incurred for the payment of
contractor claims either through
settlement of such claims or an award
by a third party to the extent EPA
determines that:

(1) The contractor claim arose from
work within the scope of the contract at
issue and the contract was for
preauthorized response activities;

(2) The contractor claim is
meritorious;

(3) The contractor claim was not
caused by the mismanagement of the
claimant;

(4) The contractor claim was not
caused by the claimant’s vicarious
liability for the improper actions of
others;

(5) The claimed amount is reasonable
and necessary;

(6) The claim for such costs is filed by
the claimant within 5 years of
completion of the preauthorized
response action; and

(7) Payment of such a claim will not
result in total payments from the Fund
in excess of the maximum amount for
which claims were preauthorized.

(d) An award by a third party on a
contractor claim under paragraph (c) of
this section should include:

(1) Findings of fact;

(2) Conclusions of law;

(3) Allocation of responsibility for
each issue;

(4) Basis for the amount of award; and

(5) The rationale for the decision.

(e) Money in the Fund may not be
used for paying any claim under this
section for expenses incurred for
procurement transactions that were not
conducted in a manner that provided to
the maximum extent practicable, open
and free competition; unduly restricted
or eliminated competition; and did not
provide where applicable for the award
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of contracts to the lowest responsive,
responsible bidder where the selection
was made principally on the basis of
price.

(f) Money in the Fund may not be
used for paying any claim under this
section for expenses incurred by a
person operating pursuant to a
precurement contract or assistance
agreement with the United States,

(g) Money in the Fund may not be
used for paying any claim under this
section for expenses incurred for the
payment of persons who are on the “List
of Parties Excluded From Federal
Procurement or Non-Procurement” at
the time the contract is awarded, unless
EPA approval is obtained in advance.

(h) Unless EPA waives this
requirement prior to the award of a
construction contract, money in the
Fund may not be used for paying any
claim under this section for expenses
incurred under such a construction
contract that does not contain a
"‘differing site conditions" clause
equivalent to the following:

(1) The contractor shall promptly, and
before such conditions are disturbed,
notify the claimant in writing of:

(i) Subsurface or latent physical
conditions at the site differing ‘
materially from those listed in this
contract, or

(ii) Unknown physical conditions at
the site, of an unusual nature, differing
materially from those ordinarily
encountered and generally recognized
as inherent in work of the character
provided for in this contract.

(2) Upon notification by the
construction contractor, the claimant
shall promptly investigate the
conditions, If the claimant finds that
conditions materially differ and will
cause an increase or decrease in the
contractor’s cost or the time required to
perform any part of the work under its
contract, whether or not changed &as a
result of such conditions, the claimant
shall make an equitable adjustment and
modify the contract in writing.

(3) No claim of the contractor under
the differing site conditions clause shall
be allowed unless the contractor has
given the notice required in paragraph
(h)(1) of this section. However, the
claimant may extend. the time
prescribed in paragraph (h)(1) of this
section,

(4) No claim by the contractor for an
equitable adjustment shall be allowed if
asserted after final payment under this
contract.

(i) Where money in the Fund has been
used to pay for any response costs under
this section, no other claim may be paid
out of the Fund for the same costs.

§307.22 Preauthorization of response
actions.

(a) No person may submit a claim to
the Fund for a response action unless
that person notifies the Administrator of
EPA or his designee prior to taking such
response action and receives
preauthorization by EPA. In order to
obtain preauthorization, any person
intending to submit a claim to the Fund
must fulfill the following requirements
before commencing a response action:

(1) Notify the lead agency through the
National Response Center (as described
in 40 CFR 300.125), if there is acute
threat of fire, explosion, or direct human
contact with hazardous substances,
pollutants, or contaminants or other
emergency situation, to determine if
there is sufficient time to submit an
application for preauthorization;

2) Submit an application for
preauthorization (EPA Form 2075-3,
found at Appendix A of this part) to the
Administrator or his designee; and

(3) Obtain the approval of the
Administrator or his designee before
initiating the response action.

(b) AIF applications for
preauthorization must include, where
available;

(1) A description of the location and
naturs of the release or threatened
release of a hazardous substance or
Follutant or contaminant (e.g., type and

ocation of vessel or facility, population
at risk, routes of exposure);

(2) A description of the nature and
quantity of the hazardous substance or
pollutant or contaminant which has
been or may be released, including
whether the substance is on the list of
hazardous substances set forth pursuant
to section 102 of CERCLA;

(3) The identity of any potentially
responsible parties known to the
applicant (including the applicant), and
any contact with such parties,
including, but not limited to, any
correspondence, agreements, or
litigation with such parties;

(4) Evidence of the applicant’s
eligibility to file a claim pursuant to
§307.20;

(5) An explanation of why the
proposed response action is necessary,
and how the proposed action is
consistent with 40 CFR 300.700(d)(4)(ii);

(6) A description of the applicant’s
capability (including financial and
technical capability) to implement the
proposed response action;

(7) Proposed schedule of activities;

(8) Projected costs of response
activities, with the basis for those
projections (projections shall be based
on actual anticipated costs without a
contingency for unanticipated
conditions);

(9) Proposed schedule for the
submission of claims;

(10) The proposed contracting
procedures;

(11) Proposed procedures for project
management, EPA oversight, and
reporting of progress of the project; and

(12) The assurances of timely
initiation and completion.

(c) Applications for preauthorization
to undertake a removal action shall, in
addition to the requirements in
paragraph (b) of this section, include:

(1) A summary or copy of the
preliminary assessment; and

(2) A description of the proposed
removal action for which the claim will
be made, which environmental
requirements are applicable or relevant
and appropriate, and how the removal
will comply with such requirements.

(d) Applications for preauthorization
to undertake a remedial investigation
and feasibility study shall, in addition
to the requirements in paragraph (b) of
this section, include: .

(1) The scope of the proposed study;

(2) A proposed site sampling plan and
quality assurance procedures;

(3) The plan for the development of
alternatives;

(4) Approaches to consideration of
alternatives to land disposal;

(5) Plans for initial screening of
alternatives;

(8) Proposed procedures for the
detailed analysis of alternatives; and

(7) Proposed considerations in
selection of the remedy.

(e) Applications for preauthorization
to undertake a remedial alternative
other than that selected by EPA, or
where EPA has not selected a remedy,
shall, in addition to the requirements in
paragraph (b) of this section, include a
discussion of how the proposed remedy:

(1) Differs from the one selected by
EPA, if applicable;

(2) Achieves protection of public
health and welfare and the environment
and complies with legally applicable or
otherwise relevant and appropriate
Federal, State, and local requirements
pursuant to 40 CFR 300.400(g) or
waivers to those requirements in 40 CFR
300.430(f)(1)(ii)(C). The application
shall also include a discussion of
pertinent Federal and State guidance,
advisories, and criteria;

(3) Will be cost-effective as set out in
section 121(a) of CERCLA and 40 CFR
300.430(H(1)(E)D);

(4) Mitigates and minimizes future
risks;

(5) Improves the reliability of the
remedy;

(6) Utilizes new or innovative
technology, if appropriate;
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(7) Employs treatment that reduces
the volume, toxicity or mobility of the
hazardous substances;

(8) Impacts projected costs; and

(9) Takes into account Appendix D of
40 CFR part 300,

(f) Applications for preanthorization
to ungemke a remedial action, i
including those described in P
(e) of this section, shall in adg'tion to
the requirements in paragraph (b) of this
section, include:

(1) A description of the proposed
remedial action for which the claim will
be made;

(2) A proposed site sampling plan and
quality assurance procedures;

(3) Documentation of reasonable effort
to obtain the cooperation of the State or
Indian Tribe;

(4) A bond or other financial
assurance to cover the costs of necessary
long-term operation and maintenance of
the response action or written assurance
from the State to provide such long-term
operation and maintenance;

(5) Proposed procedures using sealed
bidding to select the construction
contractor, or an explanation of why the
applicant intends to use any other
method; and

(6) Documentation showing that the
response will be carried out in
accordance with applicable or relevant
and appropriate environmental
requirements. Documentation should
include the potential impacts on any
environmentally sensitive areas.

(g) Claims of business confidentiality
may be asserted for information
submitted to EPA under this subpart.
Information claimed confidential will be
disclosed by EPA only to the extent
permitted by CERCLA, this subpart, and
part 2, subpart B, of this chapter.

(1) Any claim of business
confidentiality must accompany the
information when it is submitted to
EPA. Claims must be asserted as
prescribed on the forms. Items claimed
confidential on the forms and
attachments to the forms must be clearly
marked by circling or bracketing them.

(2) The applicant or response
claimant must provide EPA with two
copies of its submittal if any
information is claimed confidential.

(i) One copy of the submittal must be
complets, with items claimed
confidential clearly marked in
accordance with paragraph (g)(1) of this
section,

(ii) The second copy must be
complete except that all information
claimed as confidential in the first copy
must be deleted. EPA may make this
second copy available to the public.

(iii) If the applicant does not provide
dredacted copy, the application for

preauthorization is incomplete. If the
claimant does not provide a redacted
copy, the claim against the Fund will
not be perfected by EPA. EPA will not
process such submittals until it receives
the redacted copy.

(3) If a submitter of a response claim
or an application for preauthorization
does not assert a cleim of business
confidentiality for information at the
time the information is submitted to
EPA, the Agency may make the
information public without further
notice to the submitter.

(h) In addition to the foregoing, an
application for preauthorization filed by
a potentially responsible party for
partial reimbursement of response costs
shall include:

(1) A copy of the settlement
agreement, or the most recent draft of
any pending agreement, reached
between such parties and the Federal
Government; and :

(2) If the application is to undertake
a remedial investigation and feasibility
study, an affirmation that the applicant
will not directly or indirectly benefit
from the preauthorization as a response
action contractor, or as a person hired
or retained by such a contractor with
respect to the site at issue and an
agreement to reimburse the Fund for
any costs incurred under, or in
connection with, the oversight contract
or arrangement for the remedial
investigation and feasibility study.

(i) If it is subsequently determined
that the preauthorized response actions
require modification or if it appears that
project costs will exceed approved
costs, a revised application for
preauthorization must be approved by
EPA before different, or additional,
actions can be undertaken, if such
actions are to be eligible for
compensation from the Fund.

(j) Unless otherwise specified and
agreed to by EPA, the terms, provisions,
or requirements of a court judgment,
Consent Decree, administrative order
(whether unilateral or on consent), er
any other consensual agreement with
EPA requiring a response action do not
constitute preauthorization to present a
claim to the Fund.

§307.23 EPA’s review of preauthorization
a

(a) EPA shall review each
preauthorization application and will
notify the applicant of the decision to
grant or deny preauthorization.
Decisions to grant preauthorization will
be memorialized in a PDD.

(b) Each application for
preauthorization must include
information sufficient for EPA to
determine whether the response will be

consistent with 40 CFR 300.700(d). EPA
will evaluate applications based on the
following non-exclusive list of criteria,
as appropriate:

(1) Whether the release is within the
scope of CERCLA;

(2) The seriousness of the problem or
importance of the response activity
when compared with competing
demands on the Fund;

(3) Whether there is sufficient time to
process the request for preauthorization
(e.g., if 2 removal action is proposed);

(4) Whether the party liable for the
release or threat of release of the
hazardous substanee is unknown, or if
known, has been notified of the
application for preauthorization and is
unwilling or incapable of performing
the response in a reasonable period of
time;

(5) Whether the State, a political
subdivision, or an Indian Tribe is
willing to undertake the response action
throug%x a contract or a cooperative
agreement;

(6) The cost and effectiveness of the
proposed responss actions when
compared with other alternatives;

(7) Whether proposed response can be
carried out in accordance with the NCP
and other environmental requirements;

(8) The applicant’s eligibility to file a
claim; his capabilities, experience, and
technical expertise; and his knowledge
and familiarity with the NCP and
relevant guidance;

(9) Whether the party is proposing to
conduct a cleanup through an
administrative order or a Consent
Decree with the Covernment regarding
the site for which the request is made
(if the applicant is a potentially
responsible party);

(12) Whether the applicant, if he is a
potentially responsible party seeking to
undertake a remedial investigation and
feasibility study, has affirmed that he
will not directly or indirectly benefit
from the preauthorization as a response
action contractor, or as a person hired
or retained by such a contract with
respect to the site at issue, and agrees to
reimburse the Fund for any cost
incurred under, or in connection with,
the oversight contract or arrangement
for the remedial investigation and
feasibility study;

(11) Whether the proposed costs are
eligible and the applicant has proposed
appropriate procurement, contract
management, project management,
financial management and
documentation procedures;

(12) Whether the applicant has met
the necessary assurances, financial
responsibilities, and other requirements;
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(13) Provisions for long-term
operation and maintenance of the site,
if appropriate;

(14) Whether the applicant has
consulted with the State or Indian Tribe
on the proposed response action;

(15) 'Fhe applicant’s proposed
procedures for oversight and the
reporting of project issues and progress;

(16) Cooperation of the applicant at
any earlier stage of response activity;
and

(17) Whether the proposed schedule
for filing a claim(s) is based upon the
completion of the project, an operable
unit, or a discrete phase of the response
work,

(c) The Administrator may grant
preauthorization for all or part of a
proposed response action, but not less
than a stage of an operable unit or of a
response action.

(1) The Administrator may set a limit
on the amount that may be claimed as
reimbursement from the Fund for any
response action.

(2) The Administrator may condition
the preauthorization on such inspection,
monitoring, reporting, safety, and long-
term operation and maintenance
requirements as he deems necessary.
The costs of such requirements may not
necessarily be reimbursed from the .
Fund.

(3) The Administrator may condition
the preauthorization on such time
period for starting and completing the
response action as he may deem
necessary.

(4) The Administrator may condition
the preauthorization on such financial
or other assurance from the claimant or
other entity as he may deem necessary
to ensure completion of work at the site.

(5) The Administrator will not subject
potentially responsible parties who may
wish to undertake a remedial
investigation and feasibility study to a
lesser standard of liability nor will he
give such parties preferential treatment
in EPA's review of applications for
preauthorization.

(d) If EPA denies a preauthorization
because of an insufficient balance in the
Fund or the low priority assigned to the
response action when weighed against
other applications or uses of the Fund,
the applicant may resubmit the
application in another fiscal year. If
preauthorization is denied because of
the inability of the applicant to
demonstrate his experience and
capabilities, the applicant may resubmit
the application form only after
correcting the deficiencies, or by
proposing an alternative approach.

(e) If EPA grants preauthorization, the
applicant may begin the approved
response action subject to the terms and

conditions contained in the PDD. The
applicant, as a condition of
preauthorization, shall assure that the
lead agency shall have such site access
as may be necessary for oversight and
monitoring.

(f) If the applicant is unable to initiate
or complete the preauthorized response
action, the applicant shall immediately
notify EPA in writing.

(g) EPA will not grant
preauthorization for any response
actions where:

(1) The proposed action is not a
response action authorized under
CERCLA;

(2) There is a significant threat to the
public health or the environment caused
by acute threat of fire, explosion, direct
human contact with a hazardous
substance, or other similar hazardous
situations requiring immediate action,
and there is insufficient time to process
an application for preauthorization;

(S;Dgha proposed response is a
remedial action and the site is not on
the NPL; or

(4) The action is to be performed by
a State, political subdivision, Indian
Tribe through an assistance agreement
with the United States, or a person
operating pursuant to a contract with
the United States.

(h) EPA will deny preauthorization to
a person whom the Agency believes is
a liable party under section 107 of
CERCLA unless negotiations are
underway aimed at reaching a judicial
or administrative settlement. Such
parties may be preauthorized under this
paragraph to submit claims to the Fund
for response costs up to the maximum
amount specified in the PDD.

Subpart C—Procedures for Filing and
Processing Response Claims

§307.30 Requesting payment from the
potentially responsible party.

(a) A claimant must present all claims
to any person who is known to the
claimant and who may be liable under
section 107 of CERCLA at least 60 days
before filing a claim against the Fund.
The presentation to the potentially
responsible party must be a written
request for payment, delivered either by
certified mail (return receipt requested)
or in such a manner as will establish the
date of receipt. At a minimum this
request must contain:

1) The name of the claimant
(commercial entity or individual);

(2) The name, title, and address of any
authorized representative;

(3) The location of the release and
cleanup;

(4) Tﬁe date of the release, if known;

(5) The owner of the property, if other
than the claimant;

(6) A description of the response
action taken; and

(7) The amount of the request (in
dollars);

(8) If applicable, notice of intent to
file a subsequent application for
preauthorization or claim against the
Fund for additional operable units or for
a stage of a response action.

(b) Where the potentially responsible
party is unknown, the claimant must
make a good-faith effort to identify the
potentially responsible party prior to
submitting a claim. If the potentially
responsible party is identified, the
claimant must then comply with the
procedures of § 307.30(a). Where a
potentially responsible party cannot be
identified, the claimant may submit a
claim to the Fund pursuant to § 307.31.
Claims submitted under this paragraph
must be accompanied by documentation
of efforts to identify potentially
responsible parties.

(c) If the claimant and the potentially
responsible party agree to a settlement
involving a release from liability, the
claimant may submit a claim against the
Fund for any costs that are not
recovered provided the claimant
complies with the provisions of
§ 307.20(c), which require EPA’s prior
approval of such releases from liability.

(d) If the claim is denied by the
potentially responsible party, or has not
been satisfied afier 60 days of
presentation to such party, the claimant
may submit a claim to the Fund in
accordance with §307.31.

(e) If the first claim was denied by the
potentially responsible party or not
responded to, and EPA agrees that there
is no reason to believe that subsequent
claims would be honored by such
potentially responsible party, the denial
of the first claim, or lack of response,
shall be considered denial of every
subsequent claim,

§307.31 Filing procedures.

(a) A response claim must be
submitted on EPA Form 2075—4 and
must include:

(1) Documentation showing that the
claimed response activities were
preauthorized by EPA;

(2) Documentation showing that the
response activity was accomplished in a
manner consistent with the PDD, noting
any deviation from preauthorized
activities;

(3) Documentation that a search to
identify potentially responsible parties
was conducted in accordance with
§ 307.30 and of any contacts with such
parties; and

(4) Substantiation that all claimed
costs are necessary costs,
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(b) Claimants (or their authorized
representatives) may amend their claims
%t any time before final action by EPA.
Amendment of claims after final action
by EPA will be allowed only at EPA's
discretion, Each amendment must be
submitted in writing and must be signed
by the claimant or authorized
representative. The time limitations of
§307.32(i) refer to the date by which an
amendment is filed,

(c) Claimants may not pursue both an
action in court against potentially
responsible parties and a claim against
the Fund at the same time for the same
response costs. EPA will return claims
presented under this subpart when the
Agency determines that a claimant has
initiated an action for recovery of the
same response costs, in court, against a
party potentially liable under section
107 of CERCLA.

§307.32 Verification, award, and
administrative hearings.

(a) Upon receipt of a response claim,
EPA will verify that it complies with all
filing requirements. Where the claim is
incomplete or has significant defects,
EPA will return the claim to the
claimant with written notification of its
deficiencies.

(b) A claim returned to the claimant
for failure to comply with the filing
requirements may be resubmitted to
EPA.

(c) For purposes of this part, a
response claim is deemed perfected
when EPA determines that the claim
complies fully with the specified filing
requirements; i.e., the claim is
technically complete, When the claim is
perfected, a notice will be provided to
the claimant of EPA’s receipt and
acceptance of the claim for evaluation.

(d) EPA may adjust claims and in
making a determination whether costs
are allowable, EPA will be guided by the
Federal cost principles (non-profit
organizations—OMB Circular A-122;
States and political subdivisions—OMB
Circular A-87; profit-making
organizations—48 CFR part 31, subparts
31.1 and 31.2).

(e) In evaluating claims, EPA will
determine whether the claimant has
settled and satisfactorily completed in
accordance with sound business
judgment and good administrative
practice all contractual and
administrative matters arising out of
agreements to perform preauthorized
response actions. This includes the
Issuance of invitations for bids or
requests for proposals, selection of
contractors, approval of subcontracts,
settlement of protests, claims disputes,
and other related procurement matters.
EPA will examine how the claimant

assured (e.g., by the use of a subcontract
administration system) that work was
performed in accordance with the terms,
conditions, and specifications of such
agreements.

(f) Awards will be made:

(1) Only for necessary costs of
completing the response action or stage
of an operable unit or of a response
action;

(2) Only to the extent that the
response actions were preauthorized by
EPA pursuant to § 307.23;

(3) Only to the extent that the cleanup
was performed effectively, as provided
in 30 CFR 300.120(e)(3) and 300.400(h);
an

(4) Only to the extent that the cleanup
was performed in compliance with the
terms and conditions of the PDD.

(g) No award will be made on a claim
where the claimant has purported to
release a potentially responsible party
from liability to the United States for the
same costs unless EPA has approved the
release in advance.

(h) Where a response action is
determined to have been ineffective due
to acts or omissions of the claimant, his
employees or agents, or any third party
having a contractual relationship with
the claimant, payment of the claim will
be adjusted accordingly. EPA may
require the claimant to submit any
additional information needed to
determine whether the actions taken
were reasonable and necessary.

(i) For claims submitted in connection
with a settlement reached under section
122(b)(1) of CERCLA only, interest will
be paid on amounts due if EPA fails to
pay the amount within 60 days of a
perfected claim.

(1) Interest shall accrue on the
amounts due the claimant where EPA
fails to pay the claim for the
preauthorized response action within 60
days of EPA's receipt of a perfected
claim.

(2) Where the claim is technically
complete but EPA requires additional
information in order to evaluate the
amount claimed, the period as stated in
paragraph (i)(1) of this section or the
accrual of interest is suspended from the
date the Agency requests the
information from the claimant until the
date the requested information is
received.

(3) Where a claim is denied in whole
or in part by EPA, and the claimant
requests an administrative hearing in
accordance with paragraph (o) of this
section, interest on the disputed amount
begins to accrue 50 days after an award
by the Administrative Law Judge, unless
an appeal is filed. If either party files an
appeal with a Federal district court,

interest will not accrue until 20 days
after the final judicial decision.

(4) The rate of interest paid on a claim
is the rate df interest on investments of
the Fund established by Subchapter A
of Chapter 98 of the Internal Revenue
Code of 1954.

(j) For claims submitted in connection
with a settlement reached under section
122(b) of CERCLA, a preauthorized
potentially responsibfe party will be
entitled to full reimbursement only
where the response action is conducted
in complete satisfaction of the

uirements set forth in the consent
order or decree.

(k) Future site-specific actions
required by preauthorized potentially

. responsible parties, and any future

obligations on the Fund, shall be
governed by § 307.42.

(1) Any withdrawal of
preauthorization will be preceded by
written notice from EPA. The
application for preauthorization will be
deemed invalid and no award will be
made from the Fund where the claimant
is determined by EPA to be liable under
section 107 of CERCLA for the costs for
which the claim is made, and the
application for preauthorization did not
disclose that the claimant may be a
person described as follows:

(1)- The owner and operator of a vessel
or a facility;

(2) Any person, who at the time of
disposal of any hazardous substance,
owned or operated any facility at which
such hazardous substances were
disposed of;

(3) Any person who by contract,
agreement, or otherwise arranged for
disposal or treatment, or arranged with
a transporter for transport for disposal
or treatment, of hazardous substances
owned or possessed by such person, by
any other party or entity, at any facility
or incineration vessel owned or
operated by another party or entity and
containing such hazardous substance; or

(4) Any person who accepts or
accepted any hazardous substances for
transport to disposal or treatment
facilities, incineration vessels or sites
selected by such person, from which
there is a release, or a threatened release
which causes the incurrence of response
costs, of a hazardous substance.

(m) If EPA determines that it cannot
complete its evaluation of a claim
because of insufficient information, it
will request the necessary information
from the claimant. If EPA determines
that it cannot complete its evaluation of
a claim because the records, documents,
and other evidence were not maintained
in accordance with generally accepted
accounting principles and practices
consistently applied, or were for any
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reason inadequate to demonstrate that
claimed costs are necessary costs, EPA
will adjust the claim accordingly.
Further consideration of such amounts
will depend on the adequacy of
subsequent documentation. Any
additional information requested by
EPA must be submitted within 30 days,
unless a different period of time is
specified by EPA, The failure of the
claimant to provide in a timely manner
the requested information without
reasonable cause may be cause for
denial of the claim.

(n) Once the claim is perfected, EPA
will proceed to:

(1) Make an award on the claim; or

(2) Decline to make an award.

(o) If the claimant is dissatisfied either
with EPA’s denial of a claim or with the
amount of an award, the claimant may
request that EPA arrange an
administrative hearing in accordance
with section 112(b) of CERCLA. The
request for an administrative hearing
must occur within 30 days of being
notified of EPA’s decision.

(p) Notice of an award under
paragraph (f) of this section will be
given by First Class Mail within five (5)
days of the date of the decision.
Payment of approved claims will be
made according to § 307.40.

§307.33 Records retention.

A claimant receiving an award from
the Fund is required to maintain all cost
documentation and any other records
relating to the claim, and to provide
EPA with access to such records. These
records must be maintained until cost
recovery is initiated by EPA. If, after ten
(10) years from the date of award of the
final claim, EPA has not initiated a cost
recovery action, the claimant need no
longer retain the records. The claimant
shall, however, notify EPA of the
location of the records, and allow EPA
the opportunity to take possession of the

records before they are destroyed. The
claimant shall cause to be inserted in all
agreements between itself and
contractors performing work at the site
a clause providing for the same
requirement to maintain records and to
provide access to records as that
required of the claimant.

Subpart D—Payments and
Subrogation

§307.40 Payment of approved claims.

(a) Payment of claims will be made,
as applicable, within:

(1} 50 days of EPA’s decision to make
an award, if the claimant does not
request an administrative hearing;

2) 50 days of an award by an
administrative tribunal if no appeal of
such award is taken; or

(3) 20 days of the final judicial
decision of any appeal taken.

{(b) Payment of a claim shall not be
seen as EPA's final acceptance of the
claimant’s response action. Final
acceptance shall await EPA’s
determination that the response action
was conducted in accordance with the
terms and conditions of the PDD or the
consent order or decree, as applicable.

§307.41 Subrogation of claimants’ rights
to the Fund.

(a) The United States acquires hy
subrogation all rights of the claimant to
recover the amount of the claim paid by
the Fund from the person or persons
liable under section 107 of CERCLA for
the release giving rise to the response
action.

(b) Claimants shall assist in any cost
recovery action that may be initiated by
the United States. The claimant and the
claimant’s contractors shall furnish the
personnel, services, documents, and
materials needed to assist EPA in the
collection of evidence to document
work performed and costs expended by
the claimant or the claimant's

contractors at the particular site in order
to aid in cost recovery efforts. The
claimant and the claimant’s contractors
shall also provide all requested
assistance in the interpretation of
documents detailing work and costs that
may be needed as evidence, and shall
testify on behalf of the United States in
any judicial or administrative cost
recovery proceeding regarding the
response costs claimed. All of the
claimant's contracts for implementing
the PDD shall expressly require their
contractors to provide this cost recovery
assistance.

§307.42 Fund's obligation in the event of
faliure of remedial actions taken pursuant
to CERCLA Section 122.

(a) In the case of the failure of a
completed remedial action taken by a
potentially responsible party pursuant
to a remedial action preauthorized in
connection with a settlement under
section 122(b)(1) of CERCLA, the Fund
shall be available for the costs of any
new cleanup required, but shall not be
obligated to a proportion exceeding that
proportion contributed by the Fund for
the original remedial action.

(b) The Fund is not obligated by
preauthorization of a response action to
reimburse the claimant for subsequent
remedial actions if those subsequent
remedial actions are necessary as a
result of the failure of the claimant, his
employees or agents, or any third party
having a contractual relationship with
the claimant to properly perform
authorized activities or otherwise
comply with the terms and conditions
of the PDD, and the Consent Decree or
order regarding the site cleanup entered
into by EPA and the claimant.

Appendix A to Part 307—Application
for Preauthorization of s CERCLA
Response Action
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United States Environmental Protection Agency Form Approved. OMB No. 2050-0106
e} Washington, DC 20460 Expiration Date 12-31-94

¥%  Application for Preauthorization of a CERCLA
Response Action

General Instryctions: Complete all items in ink or by typewriter. Hf an item is not applicable 10 your preauthorization request, write "N/A" in
the appropriate space. Attach typewritten sheets for additional information. Specific instructions are presented on page 3 of this form.

I. Introductory Material
A. Name, Title and Address of Applicant(s): B Name of Site: C. Eligibitity:
[ individual O prp

3 Firm [ Other
[ Foreign Applicant

Name, Title and Address of Agent (if any) Authorized to Represent the Applicant:

Relates to Actual or Threatened Release of a Hazardous Substance, Pollutant or Contaminant

Date/time (am/pm) of release (if known): - 'B. Location of the release:

. Is the release or threat of release at an NPL site? D Yes D No If yes. what 1s the site name on the NPL?

Provide a short description of the release or threat of release.

Did you contact the National Response Center? D Yes I yes. provide the date and the manner of the notice:

[C] no  itno. explain why not:

. Relates to Potentially Responsible Parties (PRPs)

Are you a person whom EPA previously identified as a PRP for the site in quesbon"[] Yes [:] No
If yes, provide date of notice letter:

. i you have not been identified as a PRP. do you fall within one of the four categories of potentially liable parties set forth in section 107(a)
of CERCLA? [] ves [] No
If yes, describe why.

Is this application to be approved in the context of a consent order or decree? [ ves [] no

It yes, provide information as to the status of the settlement negotiations, provide the name of the relevant EPA contact person, and
attach the most recent draft of any settlement agreement.

Have you identified any PRPs for the release or threat of release in question? D Yes D No
If yes, attach a list of known PRPs and describe the results of any contacts with them
I no, describe efforts to identify PRPs.

Relates to Proposed Response Action

. Briefty summanze the proposed response action and attach a schedule of major response activities.

Identity which provisions of the National Contingency Plan (NCP) are applicable for the proposed types of response activity (e.g.. removal,
RUFS) and describe how the proposed action will be conducted in accordance with those provisions.

EPA Form 2075-3 (Rev 1-92)
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C Address how the proposed response action will be consistent with the NCP with regard to the folfowing performance standards:
1 Worker training, health and safety, and the safety of the public.
2. Community relations plan

3. Compliance with legally applicable, or relevant and appropriate. Federal and State environmental requirements (ARARS).

V. Relates to Applicant's Capabilities

Describe your capabilities to carry out the proposed response actions

Vi. Relates to State or indian Tribe Consuitation

Has a letter signed by the designated State or Indian Tribe official been attached? [:] Yos D No I o, explain

VIi. Relates to Long-Term Operations and Maintenance (O&M) (if applicabie)

D | will provide a bond or other financial assurance for O&M D The State has agreed 10 provide for O&M.

Atiach documentation 1o support your assertion

Viil. Relates to Projected Costs

A. Provide the projected costs for each proposed response activity | B.  Provide a proposed schedule for the submission of claims.
and attach an explanation of why each of these costs is
"necessary.”

TOTAL

IX. Relates to Project Management

A. Describe the management structure to be put in place to implement the proposed project and to control financial matters.

B. Describe your procedures for comprehensively documenting the work performed and the costs incurred for all phases of the proposed
response action

C. Describe your procedures for reporting to EPA on the progress of the proposed project and for EPA oversight

D. Descnbe your proposed procurement procedures

Certification

| certity that all information herein is true to the best o my knowiedge | agree to supply additional information, as requested; in support.of this application and
access to the site for purpose of inspection.

Signature of Applicant Date

CERCLA Penalty for Presenting Frauduient Claim

Any parson who knowingly gives or causes to be given faise information as a part of & claim against the Hazardous Substance Superfunid may, upon convic-
ton, be fined in accordance with the applicable provisions of Title 18 of the United States Code or imprisoned for nol more than 3 years (or not more than 5
years In the case of a second or subsaquent conviction), or both. (42 USC 9612 (bi1))

Civil Penaity for Presenting Fraudulent Claim

The claimant is hable to the United States lor a civil penalty of $2,000 and an amount equal to two times the amount of damages sustained by the Government
bacause of the acts of that person, including costs of the civil action

Criminal Penaity for Presenting Fraudulent Claim or Making False Statements

The claimant will be charged a maximum fine of not more than $10,000 or be imprisoned for a maximum of 5 years, or both. (See 62 Stat. 698, 749, 18 USC
287, 1001)
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INSTRUCTIONS TO APPLY
FOR PREAUTHORIZATION OF A CERCLA RESPONSE CLAIM
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United States Environmental Protection Agenc i
Wasington, DG 20480 - {  Form Approved. OMB No. 2050-0106

i Expiration Date 12-31-94
s Cilaim for CERCLA Response Action
General Instructions: Complete all items in ink or by typewriter. If an item is not applicable to your claim, write "N/A" in the appropriate space. Attach
typewritten sheets for additional information. Specific instructions are presented on page 3 of this form.
I. Introductory Material

A. Name, Title and Address of Claimant(s): B. Name of Site: iC. Preauthorization Decision Document (PDD):
: : Number

Date
(attach copy)

D. Name, Title and Address of Agent (if any) Authorized to Represent the Claimant:

Relates to Potentially Responsibie Parties (PRPs)

Has the claimant made a reasonable effort to identify any PRPs B. Has the claimant presented a request for reimbursement to known PRPs
(other than any who may be parties to this claim)? Describe (other than any who may be parties to the claim)?

those efforts. D Yes D No

Attach names, addresses and dates of presentation. Describe any
responses.

. if a partial settlement was reached with PRPs after presentation D. Is there any action pending in court regarding this site or response actions?
of the claim as described in 11.B., did EPA approve any release? : E] Yes D No I yes, explain

Yes D No If no, explain,

. Relates to Claims for a Preauthorized Phase

Is this a claim for a preauthorized phase? D Yes D No
If no, provide the completion date of the subject response action and skip B, C, D and E.

How many claims are authorized in the PDD? C. For which preauthorized phase are you filing a claim at this time?

Is compietion of the next preauthorized phase on schedule? E. Estimated date for submitting ciaim for the next preauthorized phase.

D Yes D No If no, explain.

Relates to Response Action

Was the response/preauthorized phase completed in accordance with the PDD? D Yes D No  Hyes, skipB

. Was a modification to the preauthorization request submitied to and approved by EPA?
D Yes -~ Supply number and date
D No __ Explain how and why response differs from PDD.

. Was the response compieted in accordance with the Statement of Work and the Work Plan? DYes D No |f yes, skip D

Explain how and why the response ditfers from the Statement of Work and/or the Work Plan.

. Address how each of the PDD terms and conditions were met (in the order that they appear in the PDD).
Provide documentation of such adherence in an appendix.

Provide the name and address of the location where all cost documentation and any other records relating to the claim will be
maintained.

EPA Form 2075-4 (Rev 1-92)
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V. Relates to Amount of Response Claim

Provide the following summary information:

Re Current Claim Submis3ion
Type of Response Activity(ies) Represented by Claim
Total Eligible Response Costs Represented by Claim
Percentage of Claimed Costs to Total
Response Costs
Dollar Amount of Reimbursement Claimed

Re Any Past Claim Awards Under the Subject PDD
Number of Previous Claims
Total Sum of Previous Awards

Re PDD
Reimbursement Cap Set For All Claim Submussions

B Provide the following breakdown of the eligible response costs asserted in this claim submission

Labor

Travel

Equipment

Materials and Supplies
Contractual Services

Other Direct Costs

Indirect Costs

TOTAL RESPONSE COSTS $

With the exception of contractual services, provide detailed summaries of the components of each of the above cost categories. Address how the
costs incurred were required under the PDD and reasonable, allowable and allocable according to Federal cost panciples. Specify which of the

Federal cost principles were used and explain the basis for that selection

C Provide a cost breakdown of all contractual services performed for this claim submission. Explain how the incurred costs were required under the
PDD and reascnable, allowable and allocable according to Federal cost principles. Specify which of the Federal cost principles were used and explan

the basis for that selection

Certification

| certity that all information herein is true to the best of my knowledge. | agree to supply additional information, as requested, in suppon of this application and access 1o
the site lor purpose of inspection

Signature of Claimant Date

CERCLA Penalty for Presenting Fraudulent Claim
Any person who knowingly gives or causes to.be given lalse information as a part of a claim against the Hazardous Substance Superfund may, upon conviction, be fined
N accordance with the appiicable provisions of Title 18 of the Uniled States Code or imprisoned for not more than 3 years (or not more than 5 years in the case of a
58Cond or subseguent conviction), or both. {42 USC 9612 (b)(1))

Civil Penalty for Presenting Fraudulent Claim
The claimant is kabie 1o the Urited States for a civil penalty of $2,000 and an amount equal 1o two times the amount of damages sustained by the Govemment
ecause of the acts of that person, including costs of the civil action

Criminal Penaity for Presenting Fraudulent Ciaim or Making False Statements
The claimant will be charged a maximum fine of not more than $10.000 or be imprisoned for a maximum of 5 years, or both. (See 62 Stat. 698, 749, 18 USC 287 1001)




5488 Federal Register / Vol. 58, No. 12 / Thursday, January 21, 1993 / Rules and Regulations

INSTRUCTIONS FOR SUBMITTING A CLAIM
FOR A CERCLA RESPONSE ACTION
This form is for claims against the Hazardous Substances Superfund as authorized by sections 111 (a)(2) and 112 of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (CERCLA). Claims can only be awarded for reasonabie response costs mneurred
pursuant 1o a preauthorization decision document (PDD) issued by EPA. The regulatory procedures for obtaining preauthorization from EPA and for
the submission and award of claims are found at 40 CFR Part 307

The public reporting burden for the completion g,l this farm is estimated to vary between 25 and 59 hours - - averaging 42 hours per claim. These
estimates include the time needed to: review instructions, search existing data sources, gather and maintain the data needed, and complete and
review the collection of information. Any comments concerning the burden estimate (including suggestions for reducing the burden) and any other
aspect of this form should be sent 1o the following addresses

Chief, Information Policy Branch, PM-223 Oftice of Information and Regulatory Affairs
U.S. Environmental Protection Agency and Office of Management and Budget
401 M Streel, SW. 726 Jackson Place. N'W
Washington, D.C. 20460 Washington, D.C. 20503
Attention: Desk Officer for EPA

The claimant bears the burden for demonstrating that his response costs should be reimbursed. Consequently all claim submissions should be
factually thorough, well-documented and based on sound analysis. Due to the complexity of the issues involved, ftis in the claimant’s best interest to
organize the submission so that it can be easily read by EPA officials

In many cases, the spaces provided on this form will be insutficient for a full presentation of the information solicited. In such circumstarices, the
claimant shall attach typewritten sheets and provide clear cross-references between the items on this form and the attachments

A number of items will also require that the ciaimants provide appendices. In these appendices, the claimant shall supply sufficient documentation
1o support the statements presented in the form. Since it would be impractical and undesirable to include all supporting dala, the appendices should
usually consist of detailed summaries of the pimary data. However, the onginal documents should be identified, catalogued and avaiiable for presen-
tation, if requested. As with the attachments, the claimant shall provide clear cross-references between this form and the appendices

Claimants should consult 40 CFR Section 307.22 (g) to assert any claims of business confidentiality

When completed, this form should be sent to:  U.S. Environmental Protection Agency
401 M Street, SW.
Washington, D.C. 20460
Attention Director, Ottice of Emergency and Remedial Response (0S-220)

’
The sections below provide instructions for particular items on the claim form

1 A Provide the name, title and address of the person{s) submitting this claim. If the claim 1s submitted by a group ol persons who have created a
legal entity to act as claimant, information should be provided concerning the identity and location of both the eéntity and the constituent parties

Provide the site name as it appears on the PDD

Supply the number and date of the PDD for this claim. A copy of the PDD shall also be provided in an appendix. I the claimant has been
granted preauthorization to modify the PDD, these amendments must be described and copies provided.

*Agent” refers to any duly authorized agent, executor administrator or other legal representative of the claimant. If this claim is submitted by
such an agent, he/she must present evidence of authority 1o so represent the claimant.

Sell-explanatory

Pursuant ta 40 CFR Section 307 33(e), f 1) the first claim was denied by the responsible party or not responded to within 60 days, and 2) EPA
agrees thal there is no reason (o believe that subsequent claims would be honored by such responsibie party. the denial of the first claim, or lack
of response, shall be considered a denial of every subsequent claim. The claimant may seek EPA's agreement at any time a claim is presented.
The claimant will be advised of EPA's agreement when the clairmant 1s notified in writing regarding the award or denial of the claim.

Self-explanatory
Self-explanatory
Self-explanatory

This item is concemed with the actual response costs incurred during the time penod represented by this claim submission -- not the percentage
of those response costs for which the claimant is seeking reimbursement. Federal cost principles are presented in the following documents:
OMB Circular A-87 (State and local governments and Federally recognized Indian Tribes); OMB Circular A-122 (non-profit organizations), 48
CFR 31.1, 31.2 (profit-making organizations). If the claim represents more than one stage of response activity, indicate this on the form and
provide similar cost breakdown in an appendix. These instructions are applicable to item V C. below.

Contractual services will vary depending on the response action performed and the operabie unit represented by the claim submission Typical
categories of response activity include:

Security
Groundwater sampling
Construction
Administrative Expenses
Materiais
Operation & Maintenance.
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Appendix C to Part 307—Notice of
Limitations on the Payment of Claims
for Response Actions, Which Is to be
Placed in the Federal Register
Preamble Whenever Sites Are Added
to the Final NPL

Limitations on the Payment of Claims
for Response Actions

Sections 111(a)(2) and 122(b)(1) of
CERCLA authorize the Fund to
reimburse certain parties for necessary
costs of performing a response action.
As is described in more detail at [insert
January 21,1993 citation of publication
of this rule], 40 CFR part 307, there are
two major limitations placed on the
payment of claims for response actions.
First, only private parties, certain
potentially responsible parties
(including States and political
subdivisions), and certain foreign
entities are eligible to file such claims.
Second, all response actions under
sections 111(a)(2) and 122(b)(1) must
receive prior approval, or
“preauthorization,” from EPA.

Appendix D to Part 307—Notica of
Limitations on the Payment of Claims for
Response Actions Which Is to be Placed in
Public Dockets

Statutory Limitations on the Payment of
Claims for Response Actions Filed
Pursuant to Sections 111(a)(2) and
122(b)(1) of CERCLA

The Comprehensive Environmental
Response, Compensation, and Liability

Act of 1980 (CERCLA), as amended by
the Superfund Amendments and
Reauthorization Act of 1986 (SARA) (42
U.S.C. 9601 et seq.) authorizes a number
of mechanisms for responding to a
releass, or threat of release, of hazardous
substances or pollutants or
contaminants, One of these mechanisms
is response claims, Section 111(a)(2) of
CERCLA authorizes the Environmental
Protection Agency (EPA or the Agency)
to compensate claimants for necessary
response costs if certain conditions are
met. Section 122(b)(1) of CERCLA
authorizes EPA to reimburse certain
potentially responsible parties for a
portion of the costs of response actions
conducted pursuant to a settlement
agreement. These conditions are
outlined below.

First, only private parties, parties to
saction 122(b)(1) agreements (including
States and political subdivisions
thereof) and foreign entities are eligible
for payment through the response
claims mechanism. Federal, State, and
local government units, and Indian
Tribes can receive funding for response
activities through other authorities of
section 111(a) or section 123 of
CERCLA.

Second, eligible claimants can only be
reimbursed for costs that are incurred in
carrying out the National Contingency
Plan (NCP), 40 CFR part 300. In order
to be in conformity with the NCP, all
claims must receive prior approval, or
“preauthorization,” from EPA. This

means that before response work is
initiated, the party must:

(1) Notify EPA of its intent to file a
claim;

(2) Demonstrate that the release merits
priority consideration;

(3) Proposs activities to remedy the
release that can be carried out consistent
with the NCP; and

(4) Demonstrate the capabilities
necessary to carry out such activities in
a safe and effective manner.

In order for potentially responsible
parties to be eligible for reimbursement
they must conduct the response actions
as specified in a Consent Decree or
administrative order. Only if EPA
preauthorizes a response action can the
party begin work, and later file a claim
for reimbursement of costs.

The limitations placed on the
payment of claims for response actions
and the procedures for filing such
claims are described in more detail at
[insert January 21, 1993 citation of
publication of this rule], 40 CFR part
307. Additional information can Ee
obtained by contacting William O. Ross,
Office of Emergency and Remedial
Response (5203 G), Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (703) 603-8798,
or the RCRA/CERCLA Hotline, (800)
424-9346 (or (703) 820-9810 in the
Washington, DC metropolitan area).
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