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SUMMARY: This final rule amends a CFR 
part 204 in accordance with the 
Immigration Act o f1990 (IMMACTJ, by 
providing procedures and criteria for 
certa in family members who were not 
previously eligible, but who now qualify 
for immigration benefits. Section 101 of 
IMMACT allows eertain widows and 
widowers, to apply for immigration 
benefits on their own behalf »nd 
section 112 provides additional visa 
numbers for family members of legalized 
aliens during fiscal years 1992,1993, and 
1994. Although these provisions do not 
change the process for petitioning for 
family members, this rule implements 
the provisions of sections 101 and 112 of 
IMMACT for qualified widows, 
widowers, and legalized aliens, mid also 
provides filing procedures. In addition, 
this final rule reorganizes the sections 
for clarity. This rule is necessary to* 
provide United States citizens and 
lawful permanent residents who file 
relative visa petitions with clear 
instructions regarding eligibility and 
proper filing procedures.
EFFECTIVE d a t e : September9:1992.
FOR FURTHER INFORMATION CONTACT: 
Yolanda Sanchez-K., Rita Boie, or Susan 
Dugas, Senior Immigration Examiners, 
Adjudications Branch, Immigration and

Naturalization Service, 4251 Street NW„ 
room 7223; Washington, DC 20538, 
telephone (202) 514-5014. 
SUPPLEMENTARY INFORMATION: The 
Immigration Act o f1990, Public Law 
101-649, made substantial revisions to 
the immigration, statutes and required 
corresponding changes to' rmnri^ation- 
related regulations. This rule makes 
changes required by section; 112 of 
IMMACT, which extend® additional visa 
numbers to certain family members of 
legalized aliens during fiscal years 1992 
through 1994, and section 101, which 
classifies a widow or widower of a 
United States citizen, as an immediate 
relative when, certain conditions are 
met. The rule also makes changes 
designed to. promote clarity and ease of 
reference. Since die last major reform of 
the Immigration and Nationality Act of 
1952, as amended. 8 CFR part 204 had 
undergone numerous revisions and 
amendments. These revisions not only 
expanded part 204 but also made it 
difficult to read and understand'. The 
revisions also, made the section difficult 
to research, since the requirements and 
procedures under certain paragraphs of 
the law were spread throughout the 
section.

On August 19,1991, the Service 
published a proposed rule with request 
for comments im die Federal Register at 
56 FR 41084-41097’, The Service 
proposed to reorganize part 204 so that 
each petition classification would be 
discussed in a separate section for easy 
access. The-proposed rule also included, 
procedures for implementing sections 
101 and 112 of IMMACT. During the 30- 
day comment period; which closed on 
September 1-6,1991. the Service received 
thirty-nine constructive and useful 
comments from the public.

The following is a discussion of the

the revisions adopted in the final rule.
1. General Comments

In general; commenter» were 
supportive of and pleased with the 
reorganization of 8 CFR part 204 and 
indicated that the regulation would be 
easier to read and more easily 
understood by the average reader.

One commenter indicated that the rule 
does not provide for a certification to 
accompany true copies of documents 
which are submitted in lieu of originals. 
Because the petitioner's signature on the

petition constitutes a certification that 
the petition and aH supporting: 
documentation consist of true 
statements, it is unnecessary to require 
a separate certification of documents 
submitted in support of a petition. 
Accordingly,, the final rule will not 
require that copies be certified as true.

Thirty-two com m enters suggested th a t 
an  exem ption to the blood te s t 
requirem ents be m ade available to 
persons who have religious objections to 
such teste. In general, blood tests are 
required only after, other forms of 
ev idence h av e  proven inconclusive. 
W here a legitim ate religious objection 
can. be established,, a lternate forma o f  
evidence m ay he considered based  upon  
docum entation already  subm itted. The 
f in a l rule reflects this change^

Thirty-one commenters pointed out 
that 8 CFR 204.3fc)(2J(iii)(A) does, not 
refer to individuals, when using the term 
''agency” in that section. However, 8 
CFR 2043(.cl(2)(iJ contains the definition 
of "agency” as it is used in this part, 
which includes both organizations, and 
individuals.

One commenter suggested that a 
United States passport, when used, as 
proof of United States citizenship, bn 
considered secondary evidence,, or that 
8 CFR 204.1(g}(l){ii); be modified to 
require, that a United States passport be 
accepted only after it is established to 
the satisfaction of an immigration officer 
that a  birth certificate is unavailable-. By 
law, a  fiill validity unexpired United: 
Statespassport is considered primary 
evidence of citizenship. See 22 U.S.C.
2705 (Pub. L. 97—241); 96 Stat 273. 
Accordingly, a  United States passport 
shall continue to be considered primary 
evidence of United States citizenship. In 
addition, the rule will amend the 
definition of a foil validity unexpired 
United States passport, as suggested by 
another commenter, to clarify that 
passports issued to persons who are 
under the age of eighteen are valid1 for 
five years.

One commenter expressed concern 
that, as evidence for preliminary 
processing of Amerasian children, sons, 
and1 daughters in 8 CFR 204.4, the 
Service does not require that the fetiier 
be identified by name. Gi ven the liberal 
intent of the statute, if United Sta tes 
citizen parentage is established, the 
name of the father is not relevant. This 
liberal intent should be considered 
when weighing evidence in these cases.
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Two commenters suggested that 8 
CFR 204.1(e) be amended to require that 
petitions be mailed directly to the 
Service Center having jurisdiction, thus 
changing the current jurisdictional 
provision. The Service believes that 
such a change is premature at this time 
and that this issue should not be 
considered until after the complete 
implementation of the “direct mail" 
program.

One commenter felt that 8 CFR 
204.2(a)(2) should be amended to include 
photographs and signed G-325A forms 
for the petitioner and the spouse in the 
initial evidence requirements for spouse 
petitions. Although a Form G-325A and 
photographs of the petitioner and 
beneficiary are currently required as 
supporting documents with the Form I- 
130, they are not listed in 8 CFR 
204.2(a)(2). On October 4,1901, the 
Service published in the Federal 
Register a draft of a revised Form 1-130. 
The revised Form 1-130 incorporates 
vital information found in the Form G- 
325A and, therefore, eliminates the need 
for the submission of a Form G-325A in 
support of spouse petitions. This rule 
will not require the submission of signed 
G-325A forms in support of spouse 
petitions, but will add photographs of 
the petitioner and the beneficiary as 
part of the initial evidence for spouse 
petitions. Because color photographs or 
ADIT style photographs from some 
countries may be unavailable or cost 
prohibitive, specifications for the 
petitioner's photograph will be modified 
to permit the submission of black and 
white or non-ADIT style photographs in 
certain cases.

One commenter, citing considerations 
of cost and convenience, suggested that 
the Service should accept as evidence a 
signed, unsworn declaration under 
penalty of perjury in lieu of a sworn 
affidavit. While die suggested 
declaration may be less expensive and 
easier to obtain, a sworn affidavit is a 
more reliable form of secondary 
evidence and provides a mechanism for 
enforcing criminal perjury provisions. 
The final rule thus retains the 
requirement of a sworn affidavit.
2. Priority Dates

Thirty-five commenters suggested that 
the priority date of a petition should be 
the date the petition is received by the 
Service. These commenters expressed 
concern that delays in processing could 
cause a petition to be fee-receipted 
some time after the actual date on which 
the petition is received by the Service.
If, during normal processing, a delay 
results from deficiencies in the initial 
filing, the priority date will be 
established only when the petition is

properly signed by the petitioner and the 
fee has been collected by the Service. If 
questions arise concerning the filing of 
the petition which cannot be resolved 
through a check of the Service fee 
receipting system (FARES) or other fee 
collection system, then the director may 
consider the date of receipt of the 
petition to be the priority date.
3. Widow or Widower of a United States 
Citizen

Thirty-seven commenters felt that the 
Service’s interpretation of the statute 
that the citizen spouse must have been a 
citizen for the entire two-year period 
before death was too restrictive. In other 
sections of law that make United States 
citizenship a prerequisite to an 
immigration  benefit, Congress has been 
specific about the requisite period of 
citizenship. For example, under section 
319(a) of the Act, a person married to a 
United States citizen may be naturalized • 
only if the spouse was a citizen for the 
entire three-year period preceding the 
filing of an application for 
naturalization. No such requirement is 
contained in section 101 of IMMACT. 
Accordingly, the commenters’ 
suggestion will be adopted. The final 
rule does not condition benefits upon a 
specific period of United States 
citizenship for the deceased spouse; he 
or she need only have been a United 
States citizen at the time of death.

In addition, section 302(a)(2) of the 
Miscellaneous and Technical 
Immigration and Naturalization 
Amendments of 1992, Public Law 102- 
232, which was signed into law by 
President Bush on December 12,1991, 
amends section 101 of IMMACT by 
providing a transitional filing period for 
a widow or widower whose United 
States citizen spouse died before the 
date of the enactment of IMMACT. This 
provision allows a widow or widower 
whose United States citizen spouse died 
before November 29,1990, to file for 
immediate relative status before 
November 29,1992. The rule will 
incorporate this amendment
4. Orphans in the United States

One commenter noted that 8 CFR 
204.1(b)(l)(iii) of the existing regulation 
had been omitted. It is important to 
advise adoptive parents of the 
restrictions outlined in this section and 
the effect they will have on the 
petitioning process and on adjustment of 
status. 8 CFR 204.1(b)(l)(iii) of the 
current rule will be redesignated as 8 
CFR 204.3(e), Child in the United States, 
and will be made part of the final rule.

5. living Arrangements of Adopted 
Children and Natural Parents

Thirty-five commenters suggested that 
the evidentiary requirements in 8 CFR 
204.2(c)(2)(vii)(B) and 204.2(e)(2)(iv)(B) 
were burdensome and unnecessary to 
establish the residency requirement 
imposed by statute. The Service has 
learned through experience that 
evidence of the physical living 
arrangements of the adoptive child, 
adoptive parent(s), and natural parents 
is necessary to establish whether any 
unusual living conditions exist which 
warrant further consideration. 
Additionally, in Matter o f Cuello, 201. & 
N. Dec. : - (I.D. 3117, BIA1990), the
Board of Immigration Appeals held that, 
where an adoption has been effected but 
the adopted child continues to reside 
with the natural parent or parents, the 
petitioner has the burden of establishing 
that the adoptive parent exercised 
primary parental control during that 
period of residence. The Board further 
held that the evidence of parental 
control must indicate the physical living 
arrangements of the adopted child, the 
adoptive parents, and the natural 
parents for the period of time during 
which the adoptive parent claims to 
have met the residence requirement of 
the statute and, where a fraudulent or 
ad hoc adoption is suspected, for any 
period following the adoption which the 
adjudicating officer deems appropriate. 
The proposed evidentiary requirements 
will therefore be retained in die final 
rule.
6. Evidence of Marriage Fraud as it 
Relates to Section 204(c) of the Act

Thirty-five commenters suggested that 
the Service clarify the type and extent of 
the evidence necessary to substantiate a 
denial under 8 CFR 204.2(a)(l)(ii) for 
prior marriage fraud. The Service is 
currently required by regulation to 
notify the petitioner of any derogatory 
information contained in the record 
which will be used to support such a 
denial; however, there is room for 
further clarification based upon recent 
precedent decisions. Accordingly, the 
final rule will be amended to reflect that 
such evidence must be “substantial and 
probative,” in accordance with the 
standard articulated in Matter o f
Tawfik, 201. & N. Dec. ...- (I D- 3130,
BIA 1990).
7. Illegitimate Child in Parent/Child 
Relationship

Thirty-eight commenters were 
concerned that 8 CFR 204.2(c)(2)(iii), 
2042(e)(2)(iii). and 204.2(f)(2)(iii), which 
contain additional evidentiary 
requirements to demonstrate a parent/
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child relationship in visa proceedings 
relative to illegitimate children, are 
unnecessary and burdensome. The 
Service disagrees that these evidentiary 
requirements exceed reasonable 
standards since die requirements have 
been expanded to conform to current 
precedent The more extensive 
evidentiary requirements of this section 
wilt give the adjudicator a broader range 
of evidence to consider. For example, 
the final rule states that “ftjhere should 
be evidence that the father and child 
actually lived together or that the father 
held the child out as his own, that he 
provided for some or all of the child’s 
needs, or that in general the father’s 
behavior evidenced a genuine concern 
for the child-” See Matter o f Vizcaino,
19" t  & N. Dec. 644 (BIA1988); Matter of
Pineda, 201. &. N. Dec._____ (J.D. 3112;
BIA 1989). The final rule also identifies 
“persuasive evidence” establishing a 
bona fide parent-child relationship and 
describes the types of primary evidence 
that must accompany the petition.
8. Denial'of Visa Petitions for Lack of 
Initial Documentation

Thirty-eight commenters felt that the 
automatic denial provision! contained in 
the proposed rule would lead to 
arbitrary and inconsistent denials- of 
visa petitiona throughout the Service, 
and unfair losses of priority dates. 
Changes in the requirements for initial 
documentary evidence are currently 
being addressed in the proposed 
revision of 8 CFR part 103. It is the 
Service’s view that initial evidentiary 
requirements are more efficiently 
addressed in 8 CFR part 103, rafiler than 
by specifying such requirements 
throughout part 204. Accordingly, 8 CFR 
204.1(f)(4) and (5) have* been eliminated 
from the final' rule.

Ohe commenter suggested that there 
were internal conflicts within the 
sections of 8 CFR part 204 that contain 
evidentiary requirements. The relocation 
of initial evidentiary requirements from 
part 204 to part 103 will’resolve-any 
perceived conflict.
9. Supervisory Review of Petition 
Denials

Thirty-three commenters suggested 
that automatic petition- denials for lack 
of initial documentation should be 
subject to supervisory review and that 
only truly deficient visa petitions should 
be denied. The Service does provide for 
supervisory review of petition denials^ 
and often conducts more than one 
supervisory review of a denial before it 
becomes final. This concern has been 
noted, however, and will be addressed 
with the relocation of initial 
documentary evidence requirements to 8

CFR part 103 when that section is 
revised*.
10. Requests for Additional 
Documentation

Thirty-eight commenters opposed the 
proposed time limit for the submission 
of additional, documentation, and one 
commenter suggested that no time limit 
should* be set. The Service believes that 
such a time* limit is necessary, but the 
final rule provides for an extension of 
time upon request, if appropriate 
justification is provided. If the director 
determines that the? initial 60-day period 
for submission of additional 
documentation is insufficient, he or she 
may provide an additional sixty-day 
period for the submission; The total time 
for submission of additional 
documentation shall not exceed 120 
days unless the director is satisfied that 
unusual circumstances exist. The final 
rule also specifies that the Service will 
provide an explanation of the 
evidentiary deficiency when requesting 
additional documentary evidence.
11. Evidentiary Requirements for Civil 
Documents

Thirty-four commenters argued that 
documentation from civil authorities is 
not always available for various 
reasons, including natural disasters> 
fires, wars, or the nonexistence of a 
recordkeeping authority. To determine 
whether primary documents are 
available* in a specific'country, the 
Service refers to tile Foreign Affairs 
Manual (FAM)5 published by the 
Department of State. When tíre FAM 
shows that primary documents are 
generally unavailable in the country at 
issue for any reason, including those 
described by the commenters. the 
Service will accept secondary evidence 
and a letter from the appropriate 
registrar will' not be required. However, 
when the FAM indicates that primary 
documents are generally available in the 
country at issue but the petitioner claims 
that his or her document is unavailable, 
a letter from* the appropriate registrar 
attesting to the unavailability of the 
record wHF be necessary. Any time that 
secondary evidence is submitted’, it will 
be evaluated for its authenticity and 
credibility;
12. Good Faith Marriage Under Section 
204(g) of the Act

Thirty-four commenters felt that the 
Service’s standard' for interpreting the 
term “good faitfr’ was contrary to 
established precedent and suggested 
that this terminology be clarified. The 
Service disagrees and seeks to interpret 
the term “good faith” in accordance 
with existing precedent, fn Matter o f

Lavreano, 19 F. &N. Dec. 1 (BIA 1983); 
the Bbard of Immigration Appeals ruled 
in part as follows: “In determining, 
whether a marriage is fraudulent for 
immigration purposes, the conduct of the 
parties after the marriage is relevant as 
to their intent at the time of marriage, 
evidence to establish intent may take 
many forms, including, but not limited 
tn, proof that the beneficiary has been, 
listed as the petitioner’s spouse an 
insurance policies, property leases, 
income tax. forms, or bank accounts, and 
testimony or other evidence regarding 
courtship, wedding ceremony, shared 
residence and experiences.” The rule 
reflects this decision as well as other 
relevant precedent decisions by listing 
types of documentary evidence which 
may be submitted to establish “good 
faith”. Other relevant decisions include: 
Bark v,. INS, 511 F.Zd 1200 (9th Cir. 1975); 
Matter o f McKee,. 171 & N. Dec. 332 (BIA 
1980); Lutwak v. United Slates, 344 IT.S, 
604 (1953); and Matter o f Phillis, 15 L &
N Dec. 385 (BIA 1975).
13. Visas for Family Members of 
Legalized Aliens

Thirty-seven commenters were 
concerned' that ff CFR 204.2(d) of the 
proposed1 rule limits eligibility for 
immigrant visas under section 112 of 
IMMACT to those spouses and* children 
who held that status at the time the 
petitioner achieved lawful permanent 
resident status. Some of the commenters 
believed that the Service interpretation, 
of the statute was more restrictive than 
Congress had1 intended'. They contend 
that the definitioft. of legalized alien 
includes those who were merely granted 
temporary resident status. This 
contention is based upon the language in 
section 112(c) (1), and (2) of IMMACT, 
which defined “legalized alien” to 
include certain persons provided 
“temporary or permanent” residence 
status.

The view- of the Service has been that 
the intent of section 112 of IMMACT 
was to provide visas for family members 
of legalized aliens* who could not qualify 
in their own right for the legalization 
program but who- are family members of 
permanent residents who acquired 
status through the program. Section 
302(b)(1) of Public Law 102-232’ 
amended section 112(c) of the IMMACT 
by striking the term “temporary or,”’ 
thereby confirming the Service’s view.
The requirement that* the* legalized alien 
must have achieved permanent resident 
status will remain in the final rule.

On the other hand, the Service»has 
determined that, although the primary 
intent of the* statute was to benefit those 
aliens who w ere the spouses and



41056 Federal Register /  Vol. 57, No. 175 /  Wednesday, September 9, 1992 /  Rules and Regulations

children of legalized aliens at the time 
the latter acquired permanent residence, 
a careful reading of the statute and the 
legislative history would permit 
dependents acquired after the legalized 
alien's date of permanent residence to 
qualify. Accordingly, the requirement 
that the dependent must have been the 
spouse or child of the “eligible alien" (as 
defined in the statute) at the time he or 
she became a permanent resident has 
been dropped from the final rule.

On June 20,1991, an interim rule with 
a thirty-day comment period was 
published in the Federal Register at 56 
FR 28311. This rule established a bona 
fide marriage exemption for aliens who 
marry while under deportation or 
exclusion proceedings. That interim rule 
revised § 204.1 (a)(2)(iii). The final rule , 
has redesignated the revised 
§ 204.1(a)(2)(iii) as § 204.2(a)(l)(iii).

In accordance with 5 U.S.C. 605(b), the 
Commissioner of the Immigration and 
Naturalization Service certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. This rule is not 
considered a major rule within the 
meaning of section 1(b) of Executive 
Order 12292, nor does this rule have 
Federalism implications warranting the 
preparation of a Federalism Assessment 
in accordance with Executive Order 
12612.

The information collection 
requirements contained in this 
regulation have been cleared by the 
Office of Management and Budget 
(OMB) under the provisions of the 
Paperwork Reduction Act. The OMB 
control numbers for these collections are 
contained in 8 CFR 299.5.
List of Subjects in 8 CFR Part 204

Administrative practice and 
procedures, Aliens, Immigration, 
Reporting and recordkeeping 
requirements.

Accordingly, part 204 of chapter I of 
title 8 of the Code of Federal Regulations 
is amended as follows:

PART 204— IMMIGRANT PETITIONS

1. The title of Part 204 is revised as set 
forth above.

2. The authority citation for part 204 is 
revised to read as follows:

Authority: 8 U.S.C. 1101,1103,1151,1153, 
1154,1182,1166A, 1255; 8 CFR part 2.

3. Sections 204.1 through 204.4 are 
revised to read as follows: ,
§ 204.1 General Information about relative 
petitions.

(a) Types o f relative petitions. A 
petitioner seeking to accord a 
classification as an immediate relative

under section 201(b) of the Act or a 
classification as a preference immigrant 
under section 203(a) of the Act on behalf 
of a qualifying relative must file a Form 
1-30, Petition for Alien Relative. A 
widow or widow seeking classification 
as an immediate relative must file a 
Form 1-360, Petition for Amerasian, 
Widow, or Special Immigrant. A 
petitioner seeking classification on 
behalf of an orphan as defined in 
§ 101(b)(1)(F) of the Act must file either 
Form 1-600 or Form I-600A. A petitioner 
seeking classification as, or on behalf of, 
an Amerasian under Public Law 97-359 
must file a Form 1-360, Petition for 
Amerasian, Widow, or Special 
Immigrant. The Form 1-130 and Form I- 
360 petitions are described in § 204.2; 
orphan petitions are described in 
§ 204.3; and Amerasian petitions are 
described in § 204.4.

(b) Filing fee. Forms 1-130 and 1-360 
must be accompanied by the 
appropriate fee under 8 CFR 103.7(b)(1).

(c) Filing date. The filing date of a 
petition shall be the date it is properly 
filed under paragraph (d) of this section 
and shall constitute the priority date.

(d) Proper filing. A petition shall be 
considered properly filed if:

(1) It is signed by the petitioner, and
(2) A fee has been received by the 

Service office or United States Consular 
office having jurisdiction.

(3) If, during normal processing, a 
delay results from deficiencies in the 
initial filing, the priority date will be 
established only when the petition is 
properly signed by the petitioner and the 
fee has been collected by the Service. If 
questions arise concerning the filing of 
the petition which cannot be resolved 
through a check of the Service fee 
receipting system (FARES) or other fee 
collection system, then the director may 
consider the date of receipt of the 
petition to be the priority date.

(e) Jurisdiction.—{1) Petitioner 
residing in the United States. The 
petition must be filed with the Service 
office having jurisdiction over the place 
where the petitioner is residing. When 
the petition is accompanied by an 
application for adjustment of status, the 
petition may be filed with the Service 
office having jurisdiction over the 
beneficiary’s place of residence.

(2) Petitioner residing in certain 
countries abroad. The Service has 
overseas offices located in Vienna, 
Austria; Frankfurt, Germany; Athens, 
Greece; Hong Kong; New Delhi, India; 
Rome, Italy; Nairobi, Kenya; Seoul, 
Korea; Ciudad Juarez, Mexico City, 
Monterrey, Guadalajara, and Tijuana, 
Mexico; Manila, the Philippines; 
Singapore; Bangkok, Thailand; and 
London, the United Kingdom of Great

Britain and Northern Ireland. If the 
petitioner resides in one of these 
countries, the petition must be filed with 
the Service office located in that 
country. The beneficiary does not have 
to reside in the same jurisdiction as the 
petitioner for the Service to accept the 
petition. The overseas Service officer 
may accept and adjudicate a petition 
filed by a petitioner who does not reside 
within theoffice’8 jurisdiction when it is 
established that emergent or 
humanitarian reasons for acceptance 
exist or when it is in the national 
interest.

(3) Jurisdiction assumed by United 
States consular officer. United States 
consular officers assigned to visa
issuing posts abroad, except those in 
countries listed in paragraph (e)(2) of 
this section, are authorized to accept 
and approve a relative petition or a 
petition filed by a widow or widower if 
the petitioner resides in the area over 
which the post has jurisdiction, 
regardless of the beneficiary’s residence 
or physical presence at the time of filing. 
In emergent or humanitarian cases and 
cases in the national interest, the United 
States consular officer may accept a 
petition filed by a petitioner who does 
not reside within the consulate's 
jurisdiction. While consular officers are 
authorized to approve petitions, they 
must refer any petition which is not 
clearly approvable to the appropriate 
Service office. Consular officers may 
consult with the appropriate Service 
office abroad prior to stateside referral, 
if they deem it necessary.

(f) Supporting documentation: (1) 
Documentary evidence consists of those 
documents which establish the United 
States citizenship or lawful permanent 
resident status of the petitioner and the 
claimed relationship of the petitioner to 
the beneficiary. They must be in the 
form of primary evidence, if available. 
When it is established that primary 
evidence is not available, secondary 
evidence may be accepted. To 
determine the availability of primary 
documents, the Service will refer to the 
Department of State’s Foreign Affairs 
Manual (FAM). When the FAM shows 
that primary documents are generally 
available in the country of issue but the 
petitioner claims that his or her 
document is unavailable, a letter from 
the appropriate registrar stating that the 
document is not available will not be 
required before the Service will accept 
secondary evidence.

(2) Original documents or legible, true 
copies of original documents are 
acceptable. The Service reserves the 
right to require submission of original 
documents when deemed necessary.
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Documents submitted with the petition 
will not be returned to the petitioner, 
except when originals are requested by 
the Service. If original documents are 
requested by the Service, they will be 
returned to the petitioner after a 
decision on the petition has been 
rendered, unless their validity or 
authenticity is in question. When an 
interview is required, all original 
documents must be presented for 
examination at the interview.

(3) Foreign language documents must 
be accompanied by an English 
translation which has been certified by 
a competent translator.

(g) Evidence o f petitioner’s United 
States citizenship or lawful permanent 
residence.—(1) Primary evidence. A 
petition must be accompanied by one of 
the following:

(ij A birth certificate that was issued 
by a civil authority and that establishes 
the petitioner's birth in the United 
States;

(ii) An unexpired United States 
passport issued initially for a full ten- 
year period to a petitioner over the age 
of eighteen years as a citizen of the 
United States (and not merely as a 
noncitizen national);

(iii) An unexpired United States 
passport issued initially for a full five- 
year period to the petitioner under the 
age of eighteen years as a citizen of the 
United States (and not merely as a 
noncitizen national);

(iv) A statement executed by a United 
States consular officer certifying the 
petitioner to be a United States citizen 
and the bearer of a currently valid 
United States passport;

(v) The petitioner’s Certificate of 
Naturalization or Certificate of 
Citizenship;

(vi) Department of State Form FS-240, 
Report of Birth Abroad of a Citizen of 
the United States, relating to the 
petitioner;

(vii) The petitioner’s Form 1-151 or I- 
551 Alien Registration Receipt Card, or 
other proof given by the Service as 
evidence of lawful permanent residence. 
The Service will accept copies of Forms 
1-151 or 1-551, Certificate of 
Naturalization, or Certificate of 
Citizenship when submitted as evidence 
of United States citizenship or lawful 
permanent residence.

(2) Secondary evidence. If primary 
evidence is unavailable, the petitioner 
must present secondary evidence. Any 
evidence submitted as secondary 
evidence will be evaluated for 
authenticity and credibility. Secondary 
evidence may include, but is not limited 
to, one or more of the following 
documents:
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(i) A baptismal certificate with the 
seal of the church, showing the date and 
place of birth in the United States and 
the date of baptism;

(ii) Affidavits sworn to by persons 
who were living at the time and who 
have personal knowledge of the event to 
which they attest. The affidavits must 
contain the affiant’s full name and 
address, date and place of birth, 
relationship to the parties, if any, and 
complete details concerning how the 
affiant acquired knowledge of the event;

(iii) Early school records (preferably 
from the first school) showing the date 
of admission to the school, the child's 
date and place of birth, and the name(s) 
and place(s) of birth of the parent(s);

(iv) Census records showing the name, 
place of birth, and date of birth or age of 
the petitioner; or

(v) If it is determined that it would 
cause unusual delay or hardship to 
obtain documentary proof of birth in the 
United States, a United States citizen 
petitioner who is a member of the 
Armed Forces of the United States and 
who is serving outside the United States 
may submit a statement from the 
appropriate authority of the Armed 
Forces. The statement should attest to 
the fact that the personnel records of the 
Armed Forces show that the petitioner 
was bom in the United States on a 
certain date.

(h) Requests for additional 
documentation. When the Service 
determines that the evidence is not 
sufficient, an explanation of the 
deficiency will be provided and 
additional evidence will be requested. 
The petitioner will be given 50 days to 
present additional evidence, to 
withdraw the petition, to request a 
decision based on the evidence 
submitted, or to request additional time 
to respond. If the director determines 
that the initial 60-day period is 
insufficient to permit the presentation of 
additional documents, the director may 
provide an additional 60 days for the 
submission. The total time shall not 
exceed 120 days, unless unusual 
circumstances exist. Failure to respond 
to a request for additional evidence will 
result in a decision based on the 
evidence previously submitted.
§ 204.2 Relative petitions.

(a) Petition for a spouse.—(1)
Eligibility. A United States citizen or 
alien admitted for lawful permanent 
residence may file a petition on behalf 
of a spouse.

(i) Marriage within five years o f 
petitioner’s obtaining lawful permanent 
resident status. (A) A visa petition filed 
on behalf of an alien by a lawful 
permanent resident spouse may not be
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approved if the marriage occurred 
within five years of the petitioner being 
accorded the status of lawful permanent 
resident based upon a prior marriage to 
a United States citizen or alien lawfully 
admitted for permanent residence,, 
unless:

(1) The petitioner establishes by clear 
and convincing evidence that the 
marriage through which the petitioner 
gained permanent residence was not 
entered into for the purposes of evading 
the immigration laws; or

[2) The marriage through which the 
petitioner obtained permanent residence 
was terminated through death.

(B) Documentation. The petitioner 
should submit documents which cover 
the period of the prior marriage. The 
types of documents which may establish 
that the prior marriage was not entered 
into for the purpose of evading the 
immigration laws include, but are not 
limited to:

[1) Documentation showing joint 
ownership of property;

(2) A lease showing joint tenancy of a 
common residence;

(2) Documentation showing 
commingling of financial resources;

\4) Birth certifica te(s) of child(ren) 
bom to the petitioner and prior spouse;

(5) Affidavits sworn to or affirmed by 
third parties having personal knowledge 
of the bona fides of the prior marital 
relationship. (Each affidavit must 
contain the full name and address, date 
and place of birth of the person making 
the affidavit; his or her relationship, if 
any, to the petitioner, beneficiary or 
prior spouse; and complete information 
and details explaining how the person 
acquired his or her knowledge of the 
prior marriage. The affiant may be 
required to testify before an immigration 
officer about the information contained 
in the affidavit. Affidavits should be 
supported, if possible, by one or more 
types of documentary evidence listed in 
this paragraph.); or

[6] Any other documentation which is 
relevant to establish that the prior 
marriage was not entered into in order 
to evade the immigration laws of the 
United States.

(C) The petitioner must establish by 
clear and convincing evidence that the 
prior marriage was not entered into for 
the purpose of evading the immigration 
laws. Failure to meet the “clear and 
convincing evidence" standard will 
result in the denial of the petition. Such 
a denial shall be without prejudice to 
the filing of a new petition once the 
petitioner has acquired five years of 
lawful permanent residence. The 
director may choose to initiate 
deportation proceedings based upon



41058 Federal Register /  Voi. 57, No. 175 / W ednesday, September 9, 1992 / Rules and^egulations

information gained through the 
adjudication of the petition; however, 
failure to initiate such proceedings shall 
not establish that the petitioner’s prior 
marriage was not entered into for the 
purpose of evading the immigration 
laws. Unless the petition is approved, 
the beneficiary shall not be accorded a 
filing date within the meaning of section 
203(c) of the Act based upon any 
spousal second preference petition.

(ii) Fraudulent marriage prohibition. 
Section 204(c) of the Act prohibits the 
approval of a visa petition filed on 
behalf of an alien who has attempted or 
conspired to enter into a marriage for 
the purpose of evading the immigration 
laws. The director will deny a petition 
for immigrant visa classification filed on 
behalf of any alien for whom there is 
substantial and probative evidence of 
such an attempt or conspiracy, 
regardless of whether that alien 
received a benefit through the attempt 
or conspiracy. Although it is not 
necessary that the alien have been 
convicted of, or even prosecuted for, the 
attempt or conspiracy, the evidence of 
the attempt or conspiracy must be 
contained in the alien’s file.

(iii) Marriage during proceedings— 
general prohibition against approval o f 
visa petition. A visa petition filed on 
behalf of an alien by a United States 
citizen or lawful permanent resident 
spouse shall not be approved if the 
marriage creating the relationship 
occurred on or after November 10,1986, 
and while the alien was in deportation 
or exclusion proceedings, or judicial 
proceedings relating thereto.

(A) Commencement o f proceedings. 
The period during which the alien is in 
deportation or exclusion proceedings, or 
judicial proceedings relating thereto, 
commences:

(1) With the issuance of the Order to 
Show Cause and Notice of Hearing 
(Form 1-221) prior to June 20,1991*,

(2) With the filing of an Order to Show 
Cause and Notice of Hearing (Form I- 
221), issued on or after June 20,1991, 
with the Office of the Immigration Judge; 
or

(3) With the issuance of the Notice to 
Applicant for Admission Detained for 
Hearing before Immigration Judge (Form 
1- 122).

(B) Termination of proceedings. The 
period during which the alien is in 
deportation or exclusion proceedings, or 
judicial proceedings relating thereto, 
terminates:

(1) When the alien departs from the 
United States while an order of 
deportation is outstanding or before the 
expiration of the voluntary departure 
time granted in connection with an

alternate order of deportation under 8 
CFR 243.5;

(2) When the alien departs from the 
United States pursuant to an order of 
exclusion;

(3) When the alien is found not to be 
excludable or deportable from the 
United States;

(4) When the Order to Show Cause is 
canceled pursuant to 8 CFR 242.7(a);

(5) When proceedings are terminated 
by the immigration judge or the Board of 
Immigration Appeals; or

(6) When a petition for review or an 
action for habeas corpus is granted by a 
Federal Court on judicial review.

(C) Exemptions. This prohibition shall 
no longer apply if:

[1) The alien is found not to be 
excludable or deportable from the 
United States;

* (2) The Order to Show Cause is 
canceled pursuant to 8 CFR 242.7(a);

(3) Proceedings are terminated by the 
immigration judge or the Board of 
Immigration Appeals;

(4) A petition for review or an action 
for habeas corpus is granted by a 
Federal Court on judicial review;

(5) The alien has resided outside the 
United States for two or more years 
following the marriage; or

(6) The petitioner establishes 
eligibility for the bona fide marriage 
exemption under section 204(g) of the 
Act by providing clear and convincing 
evidence that the marriage was entered 
into in good faith and in accordance 
with the laws of the place where the 
marriage took place, was not entered 
into for the purpose of procuring the 
alien’s entry as an immigrant, and no fee 
or other consideration was given (other 
than to an attorney for assistance in 
preparation of a lawful petition) for the 
filing of the petition.

(D) Request for exemption. No 
application or fee is required to request 
an exemption. The request must be 
made in writing and submitted with the 
Form 1-130. The request must state the 
reason for seeking the exemption and 
must be supported by documentary 
evidence establishing eligibility for the 
exemption.

(E) Evidence to establish eligibility 
for the bona fide marriage exemption. 
The petitioner should submit documents 
which establish that the marriage was 
entered into in good faith and not 
entered into for the purpose of procuring 
the alien’s entry as an immigrant. The 
types of documents the petitioner may 
submit include, but are not limited to:

(1) Documentation showing joint 
ownership of property;

(2) Lease showing joint tenancy of a 
common residence;

(3) Documentation showing 
commingling of financial resouices;

(4) Birth certificate(s) of child(ren) 
born to the petitioner and beneficiary;

(5) Affidavits of third parties having 
knowledge of the bona fides of the 
marital relationship (Such persons may 
be required to testify before an 
immigration officer as to the information 
contained in the affidavit. Affidavits 
must be sworn to or affirmed by people 
who have personal knowledge of the 
marital relationship. Each affidavit must 
contain the full name and address, date 
and place of birth of the person making 
the affidavit and his or her relationship 
to the spouses, if any. The affidavit must 
contain complete information and 
details explaining how the person 
acquired his or her knowledge of the 
marriage. Affidavits should be 
supported, if possible, by one or more 
types of documentary evidence listed in 
this paragraph); or

(3) Any other documentation which is 
relevant to establish that the marriage 
was not entered into in order to evade 
the immigration laws of the United 
States.

(F) Decision. Any petition filed during 
the prohibited period shall be denied, 
unless the petitioner establishes 
eligibility for an exemption from the 
general prohibition. The petitioner shall 
be notified in writing of the decision of 
the director.

(G) Denials. The denial of a petition 
because the marriage took place during 
the prohibited period shall be without 
prejudice to the filing of a new petition 
after the beneficiary has resided outside 
the United States for the required period 
of two years following the marriage. The 
denial shall also be without prejudice to 
the consideration of a new petition or a 
motion to reopen the visa petition 
proceedings if deportation or exclusion 
proceedings are terminated after the 
denial other than by the beneficiary’s 
departure from the United States. 
Furthermore, the denial shall be without 
prejudice to the consideration of a new 
petition or motion to reopen the visa 
petition proceedings, if the petitioner 
establishes eligibility for the bona fide 
marriage exemption contained in this 
part Provided, That no motion to reopen 
visa petition proceedings may be 
accepted if the approval of the motion 
would result in the beneficiary being 
accorded a priority date within the 
meaning of section 203(c) of the Act 
earlier than November 29,1990.

(H) Appeals. The decision of the 
Board of Immigration Appeals 
concerning the denial of a relative visa 
petition because the petitioner failed to 
establish eligibility for the bona fide
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marriage exemption contained in this 
part will constitute the single level of 
appellate review established by statute.

(1) Priority date. A preference 
beneficiary shall not be accorded a 
priority date within the meaning of 
section 203(c) of the Act based upon any 
relative petition filed during the 
prohibited period, unless an exemption 
contained in this part has been granted. 
Furthermore, a preference beneficiary 
shall not be accorded a priority date 
prior to November 29,1990, based upon 
the approval of a request for 
consideration for the bona fide marriage 
exemption contained in this part.

(2) Evidence for petition for a spouse. 
In addition to evidence of United States 
citizenship or lawful permanent 
residence, the petitioner must also 
provide evidence of the claimed 
relationship. A petition submitted on 
behalf of a spouse must be accompanied 
by a recent ADIT-style photograph of 
the petitioner, a recent ADIT-style 
photograph of the beneficiary, a 
certificate of marriage issued by civil . 
authorities, and proof of the legal 
termination of all previous marriages of 
both the.petitioner and the beneficiary. 
However, non-ADIT-style photographs 
may be accepted by the district director 
when the petitioner or beneficiary 
re8ide(s) in a country where such 
photographs are unavailable or cost 
prohibitive.

(3) Decision on and disposition of 
petition. The approved petition will be 
forwarded to the Department of State's 
Processing Center. If the beneficiary is 
in the United States and is eligible for 
adjustment of status under section 245 
of the Act, the approved petition will be 
retained by the Service. If the petition is 
denied, the petitioner will be notified of 
the reasons for the denial and of the 
right to appeal in accordance with the 
provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. No alien 
may be classified as an immediate 
relative as defined in section 201(b) of 
the Act unless he or she is the direct 
beneficiary of an approved petition for 
that classification. Therefore, a child of 
an alien approved for classification as 
an immediate relative spouse is not 
eligible for derivative classification and 
must have a separate petition filed on 
his or her behalf. A child accompanying 
or following to join a principal alien 
under section 203(a)(2) of the Act may 
be included in the principal alien’s 
second preference visa petition. The 
child will be accorded second 
preference classification and the same 
priority date as the principal alien. 
However, if the child reaches the age of 
twenty-one prior to the issuance of a 
visa to the principal alien parent, a

separate petition will be required. In 
such a case, the original priority date 
will be retained if the subsequent 
petition is filed by the same petitioner. 
Such retention of priority date will be 
accorded only to a son or daughter 
previously eligible as a derivative 
beneficiary under a second preference 
spousal petition.

(b) Petition by widow or widower o f a 
United States citizen;

(1) Eligibility. A widow or widower of 
a United States citizen may file a 
petition and be classified as an 
immediate relative under section 201(b) 
of the Act if:

(1) He or she had been married for at 
least two years to a United States 
citizen.

(Note: The United States citizen is not 
required to have had the status of United 
States citizen for the entire two year period, 
but must have been a United States citizen at 
the time of death.)

(ii) The petition is filed within two 
years of the death of the citizen spouse 
or before November 29,1992, if the 
citizen spouse died before November 29, 
1990;

(iii) The alien petitioner and the 
citizen spouse were not legally 
separated at the time of the citizen’s 
death; and

(iv) The alien spouse has not 
remarried.

(2) Evidence for petition o f widow or 
widower. If a petition is submitted by 
the widow or widower of a deceased 
United States citizen, it must be 
accompanied by evidence of citizenship 
of the United States citizen and primary 
evidence, if available, of the relationship 
in the form of a marriage certificate 
issued by civil authorities, proof of the 
termination of all prior marriages of 
both husband and wife, and the United 
States citizen’s death certificate issued 
by civil authorities. To determine the 
availability of primary documents, the 
Service will refer to the Department of 
State’s Foreign Affairs Manual (FAM). 
When the FAM shows that primary 
documents are generally available in the 
country at issue but the petitioner claims 
that his or her document is unavailable, 
a letter from the appropriate registrar 
stating that the document is not 
available will be required before the 
Service will accept secondary evidence. 
Secondary evidence will bO evaluated 
for its authenticity and credibility. 
Secondary evidence may include:

(i) Such evidence of the marriage and 
termination of prior marriages as 
religious documents, tribal records, 
census records, or affidavits; and

(ii) Such evidence of the United States 
citizen’s death as religious documents,

funeral service records, obituaries, or 
affidavits. Affidavits submitted as 
secondary evidence pursuant to 
paragraphs (b)(2)(i) and (b)(2)(ii) of this 
section must be sworn to or affirmed by 
people who have personal knowledge of 
the event to which they attest. Each 
affidavit should contain the full name 
and address, date and place of birth of 
the person making the affidavit and his 
or her relationship, if any, to the widow 
or widower. Any such affidavit must 
contain complete information and 
details explaining how knowledge of the 
event was acquired.

(3) Decision on and disposition o f 
petition. The approved petition will be 
forwarded to the Department of State’s 
Processing Center. If the widow or 
widower is in the United States and is 
eligible for adjustment of status under 
section 245 of the Act, the approved 
petition will be retained by the Service. 
If the petition is denied, the widow or 
widower will be notified of the reasons 
for the denial and of the right to appeal 
in accordance with the provisions of 8 
CFR 3.3.

(4) Derivative beneficiaries. A child or 
unmarried son or daughter of an alien 
widow or widower classified as an 
immediate relative is not eligible for 
derivative classification as an 
immediate relative and must have a 
petition filed oh his or her behalf if 
seeking immigrant classification.

(c) Petition for a child or son or 
daughter—(1) Eligibility. A  United 
States citizen may file a petition on 
behalf of an unmarried child under 
twenty-one years of age for immediate 
relative classification under section 
201(b) of the Act. A United States citizen 
may file a petition on behalf of an 
unmarried son or daughter over twenty- 
one years of age under section 203(a)(1) 
or for a married son or daughter for 
preference classification under section 
203(a)(3) of the Act. An alien lawfully 
admitted for permanent residence may 
file a petition on behalf of a child or an 
unmarried son or daughter for 
preference classification under section 
203(a)(2) of the Act.

(2) Evidence to support petition for 
child or son or daughter. In addition to 
evidence of United States citizenship or 
lawful permanent resident, the 
petitioner must also provide evidence of 
the claimed relationship.

(i) Primary evidence for a legitimate 
child or son or daughter. If a petition is 
submitted by the mother, the birth 
certificate of the child showing the 
mother's name must accompany the 
petition. If the mother's name on the 
birth certificate is different from her 
name on the petition, evidence of the
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name change must also be submitted. If 
a petition is submitted by the father, the 
birth certificate of the child, a marriage 
certificate of the parents, and proof of 
legal termination of the parents’ prior 
marriages, if any, issued by civil 
authorities must accompany the petition.
If the father’s name has been legally 
changed, evidence of the name change 
must also accompany the petition.

(ii) Primary evidence for a legitimated 
child or son or daughter. A child can be 
legitimated through the marriage of his 
or her natural parents, by the laws of the 
country or state of the child’s residence 
or domicile, or by the laws of the 
country or state of the father’s residence 
or domicile. If the legitimation is based 
on the natural parents’ marriage, such 
marriage must have taken place while 
the child was under the age of eighteen.
If the legitimation is based on the laws 
of the country or state of the child’s 
residence or domicile, the law must 
have taken effect before the child's 
eighteenth birthday. If the legitimation is 
based on the laws of the country or state 
of the father's residence or domicile, the 
father must have resided—while the 
child was under eighteen years of age— 
in the country or state under whose laws 
the child has been legitimated. Primary 
evidence of the relationship should 
consist of the beneficiary’s birth 
certificate and the parents’ marriage 
certificate or other evidence of 
legitimation issued by civil authorities.

(iii) Primary evidence for an 
illegitimate child or son or daughter. If a 
petition is submitted by the mother, the 
child's birth certificate, issued by civil 
authorities and showing the mother’s 
name, must accompany the petition. If 
the mother’s name on the birth 
certificate is different from her name as 
reflected in the petition, evidence of the 
name change must also be submitted. If 
the petition is submitted by the 
purported father of a child or son or 
daughter bom out of wedlock, the father 
must show that he is the natural father 
and that a bona fide parent-child 
relationship was established when the 
.child or son or daughter was unmarried 
and under twenty-one years of age. Such 
a relationship will be deemed to exist or 
to have existed where the father 
demonstrates or has demonstrated an 
active concern for the child's support, 
instruction, and general welfare.
Primary evidence to establish that the 
petitioner is the child’s natural father is 
the beneficiary’s birth certificate, issued 
by civil authorities and showing the 
father's name. If the father's name has 
been legally changed, evidence of the 
name change must accompany the 
petition. Evidence of a parent/child

relationship should establish more than 
merely a biological relationship.
Emotional and/or financial ties or a 
genuine concern and interest by the 
father for the child’s support, instruction, 
and general welfare must be shown.
There should be evidence that the father 
and child actually lived together or that 
the father held the child out as being his 
own, that he provided for some or all of 
the child’s needs, or that in general the 
father’s behavior evidenced a genuine 
concern for the child. The most 
persuasive evidence for establishing a 
bona fide parent/child relationship and 
financial responsibility by the father is 
documentary evidence which was 
contemporaneous with the events in 
question. Such evidence may include, 
but is not limited to: money order 
receipts or cancelled checks showing the 
father's financial support of the 
beneficiary; the father’s income tax 
returns; the father’s medical or 
insurance records which include the 
beneficiary as a dependent; school 
records for the beneficiary; 
correspondence between the parties; or 
notarized affidavits of friends, 
neighbors, school officials, or other 
associates knowledgeable about the 
relationship.

(iv) Primary evidence for a stepchild.
If a petition is submitted by a stepparent 
on behalf of a stepchild or stepson or 
stepdaughter, the petition must be 
supported by the stepchild’s or stepson’s 
or stepdaughter’s birth certificate, issued 
by civil authorities and showing the 
name of the beneficiary’s parent to 
whom the petitioner is married, a 
marriage certificate issued by civil 
authorities which shows that the 
petitioner and the child’s natural parent 
were married before the stepchild or 
stepson or stepdaughter reached the age 
of eighteen; and evidence of the 
termination of any prior marriages of the 
petitioner and the itatural parent of the 
stepchild or stepson or stepdaughter.

(v) Secondary evidence. When it is 
established that primary evidence is not 
available, secondary evidence may be 
accepted. To determine the availability 
of primary documents, the Service will 
refer to the Department of State’s 
Foreign Affairs Manual (FAM). When 
the FAM shows that primary documents 
are generally available in the country at 
issue but the petitioner claims that his or 
her document is unavailable, a letter 
from the appropriate registrar stating 
that the document is not available will 
be required before the Service will 
accept secondary evidence. Secondary 
evidence will be evaluated for its 
authenticity and credibility. Secondary 
evidence may take the form of historical

evidence; such evidence must have been 
issued contemporaneously with the 
event which it documents any may 
include, but is not limited to, medical 
records, school records, and religious 
documents. Affidavits may also by 
accepted. When affidavits are 
submitted, they must be sworn to by 
persons who were bom at the time of 
and who have personal knowledge of 
the event to which they attest Any 
affidavit must contain the affiant's full 
name and address, date and place of 
birth, relationship to the party, if any, 
and complete details concerning how 
the affiant acquired knowledge of the 
event.

(vi) Blood tests. The director may 
require that a specific Blood Group 
Antigen Test be conducted of the 
beneficiary and the beneficiary’s father 
and mother. In general, blood tests will 
be required only after other forms of 
evidence have proven inconclusive. If 
the specific Blood Group Antigen Test is 
also found not to be conclusive and the 
director determines that additional 
evidence is needed, a Human Leucocyte 
Antigen (HLA) test may be requested. 
Tests will be conducted, at the expense 
of the petitioner or beneficiary, by the 
United States Public Health Service 
physician who is authorized overseas or 
by a qualified medical specialist 
designated by the district director. The 
results of the test should be reported on 
Form G-620. Refusal to submit to a 
Specific Blood Group Antigen or HLA 
test when requested may constitute a 
basis for denial of the petition, unless a 
legitimate religious objection has been 
established. When a legitimate religious 
objection is established, alternate forms 
of evidence may be considered based 
upon documentation already submitted.

(vii) Primary evidence for an adopted 
child or son or daughter. A petition may 
be submitted on behalf of an adopted 
child or son or daughter by a United 
States citizen or lawful permanent 
resident if the adoption took place 
before the beneficiary’s sixteenth 
birthday, and if the child has been in the 
legal custody of the adopting parent or 
parents and has resided with the 
adopting parent or parents for at least 
two years. A copy of the adoption 
decree, issued by the civil authorities, 
must accompany the petition.

(A) Legal custody means the 
assumption of responsibility for a minor 
by an adult under the laws of the state 
and under the order or approval of a 
court of law or other appropriate 
government entity. This provision 
requires that a legal process involving 
the courts or other recognized 
government entity take place. If the
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adopting parent was granted legal 
custody by the court or recognized 
governmental entity prior to the 
adoption, that period may be counted 
toward fulfillment of the two-year legal 
custody requirement However, if 
custody was not granted prior to the 
adoption, the adoption decree shall be 
deemed to mark the commencement of 
legal custody. An informal custodial or 
guardianship document, such as a sworn 
affidavit signed before a notary public, 
is insufficient for this purpose.

(B) Evidence must also be submitted . 
to show that the beneficiary resided 
with the petitioner for at least two 
years. Generally, such documentation 
must establish that the petitioner and 
the beneficiary resided together in a 
familial relationship. Evidence of 
parental control may include, but is not 
limited to, evidence that the adoptive 
parent owns or maintains the property 
where the child resides and provides 
financial support and day-to-day 
supervision. The evidence must clearly 
indicate the physical living 
arrangements of the adopted child, the 
adoptive parent(s), and the natural 
parent(s) for the period of time during 
which the adoptive parent claims to 
have met the residence requirement. 
When the adopted child continued to 
reside in the same household as a 
natural parent(s) during the period in 
which the adoptive parent petitioner 
seeks to establish his or her compliance 
with this requirement, the petitioner has 
the burden of establishing that he or she 
exercised primary parental control 
during that period of residence.

(C) Legal custody and residence 
occurring prior to or after the adoption 
will satisfy both requirements. Legal 
custody, like residence, is accounted for 
in the aggregate. Therefore, a break in 
legal custody or residence will not affect 
the time already fulfilled. To meet the 
definition of child contained in sections 
101(b)(1)(E) and 101(b)(2) of the Act, the 
child must have been under 16 years of 
age when the adoption is finalized.

(3) Decision on and disposition of 
petition. The approved petition will be 
forwarded to the Department of State's 
Processing Center. If the beneficiary is 
in the United States and is eligible for 
adjustment of status under section 245 
of the Act, the approved petition will be 
retained by the Service. If the petition is 
denied, the petitioner will be notified of 
the reasons for the denial and of the 
right to appeal in accordance with the 
provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. A spouse 
or child accompanying or following to 
join a principal alien as used in this 
section may be accorded the same 
preference and priority date as the

principal alien without the necessity of a 
Separate petition. However, a child of an 
alien who is approved for classification 
as an immediate relative is not eligible 
for derivative classification and must 
have a separate petition approved on his 
or her behalf.

(5) Name change. When the 
petitioner’s name does not appear on the 
child’s birth certificate, evidence of the 
name change (such as the petitioner’s 
marriage certificate, legal document 
showing name change, or other similar 
evidence) must accompany the petition. 
If the beneficiary’s name has been 
legally changed, evidence of the name 
change must also accompany the 
petition.

(d) Relatives o f legalized aliens. A 
second preference petition which is filed 
to accord an alien immigrant 
classification under section 203(a)(2) of 
the Act will also be considered for 
immigrant visa numbers which will be 
issued during fiscal years 1992,1993, 
and 1994 for spouses and children of 
legalized aliens in accordance with 
section 112 of the Immigration Act of
1990. To be eligible, the lawful 
permanent resident alien petitioner must 
have obtained permanent resident 
status through legalization under section 
245A or section 210 of the Act or section 
202 of the Immigration Reform and 
Control Act of 1986. The relationship 
may have been created either before or 
after the date that the petitioner was 
admitted to the United States as a 
lawful permanent resident, as long as it 
existed prior to the filing of a relative 
petition.

(e) Petition for a parent—(1)
Eligibility. Only a United States citizen 
who is twenty-one years of age or older 
may file a petition on behalf of a parent 
for classification under section 201(b) of 
the Act.

(2) Evidence to support a petition for a 
parent. In addition to evidence of United 
States citizenship as listed in § 204.1(g) 
of this part, the petitioner must also 
provide evidence of the claimed 
relationship.

(i) Primary evidence i f  petitioner is a 
legitimate son or daughter. If a petition 
is submitted on behalf of the mother, the 
birth certificate of the petitioner 
showing the mother’s name must 
accompany the petition. If the mother’s 
name on the birth certificate is different 
from her name as reflected in the 
petition, evidence of the name change 
must also be submitted. If a petition is 
submitted on behalf of the father, the 
birth certificate of the petitioner, a 
marriage certificate of the parents, and 
proof of legal termination of the parents’ 
prior marriages, if any, issued by civil 
authorities must accompany the petition.

If the father's name on the birth 
certificate has been legally changed, 
evidence of the name change must also 
accompany the petition.

(ii) Primary evidence if  petitioner is a 
legitimated son or daughter. A child can 
be legitimated through the marriage of 
his or her natural parents, by the laws of 
the country or state of the child’s 
residence or domicile, or by the laws of 
the country or state of the father’s 
residence or domicile. If the legitimation 
is based on the natural parent's 
marriage, such marriage must have 
taken place while the child was under 
the age of eighteen. If the legitimation is 
based on the laws of the country or state 
of the child’s residence or domicile, the 
law must have taken effect before the 
child’s eighteenth birthday. If the 
legitimation is based on the laws of the 
country or state of the father’s residence 
or domicile, the father must have 
resided—while the child was under 
eighteen years of age—in the country or 
state under whose laws the child has 
been legitimated. Primary evidence of 
the relationship should consist of 
petitioner’s birth certificate and the 
parents’ marriage certificate or other 
evidence of legitimation issued by civil 
authorities.

(iii) Primary evidence if  the petitioner 
is an illegitimate son or daughter. If a 
petition is submitted on behalf of the 
mother, the petitioner’s birth certificate, 
issued by civil authorities and showing 
the mother’s name, must accompany the 
petition. If the mother's name on the 
birth certificate is different from her 
name as reflected in the petition, 
evidence of the name change must also 
be submitted. If the petition is submitted 
on behalf of the purported father of the 
petitioner, the petitioner must show that 
the beneficiary is his or her natural 
father and that a bona fide parent-child 
relationship was established when the 
petitioner was unmarried and under 
twenty-one years of age. Such a 
relationship will be deemed to exist or 
to have existed where the father 
demonstrates or has demonstrated an 
active concern for the child’s support, 
instruction, and general welfare.
Primary evidence to establish that the 
beneficiary is the petitioner’s natural 
father is the petitioner’s birth certificate, 
issued by civil authorities and showing 
the father’s name. If the father’s name 
has been legally changed, evidence of 
the name change must accompany the 
petition. Evidence of a parent/child 
relationship should establish more than 
merely a biological relationship. 
Emotional and/or financial ties or a 
genuine concern and interest by the 
father for the child’s support, instruction,
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and general welfare must be shown. 
There should be evidence that the father 
and child actually lived together or that 
the father held the child out as being his 
own, that he provided for some or all of 
the child's needs, or that in general the 
father’s behavior evidenced a genuine 
concern for the child. The most 
persuasive evidence for establishing a 
bona fide parent/child relationship is 
documentary evidence which was 
contemporaneous with the events in 
question. Such evidence may include, 
but is not limited to: money order 
receipts or cancelled checks showing the 
father’s financial support of the 
beneficiary: the father’s income tax 
returns; the father’s medical or 
insurance records which include the 
petitioner as a dependent; school 
records for the petitioner; 
correspondence between the parties; or 
notarized affidavits of friends, 
neighbors, school officials, or other 
associates knowledgeable as to the 
relationship.

(iv) Primary evidence if  petitioner is 
an adopted son or daughter. A petition 
may be submitted for an adoptive parent 
by a United States citizen who is 
twenty-one years of age or older if the 
adoption took place before the 
petitioner’s sixteenth birthday and if the 
two year legal custody and residence 
requirements have been met. A copy of 
the adoption decree, issued by the civil 
authorities, must accompany the 
petition.

(A) Legal custody means the 
assumption of responsibility for a minor 
by an adult under the laws of the state 
and under the order or approval of a 
court of law or other appropriate 
government entity. This provision 
requires that a legal process involving 
the courts or other recognized 
government entity take place. If the 
adopting parent was granted legal 
custody by the court or recognized 
governmental entity prior to the 
adoption, that period may be counted 
toward fulfillment of the two-year legal 
custody requirement. However, if 
custody was not granted prior to the 
adoption, the adoption decree shall be 
deemed to mark the commencement of 
legal custody. An informal custodial or 
guardianship document, such as a sworn 
affidavit signed before a notary public, 
is insufficient for this purpose.

(B) Evidence must also be submitted 
to show that the beneficiary resided 
with the petitioner for at least two 
years. Generally, such documentation 
must establish that the petitioner and 
the beneficiary resided together in a 
parental relationship. The evidence 
must clearly indicate the physical living

arrangements of the adopted child, the 
adoptive parent(s), and the natural 
parent(s) for the period of time during 
which the adoptive parent claims to 
have met the residence requirement.

(C) Legal custody and residence 
occurring prior to or after the adoption 
will satisfy both requirements. Legal 
custody, like residence, is accounted for 
in the aggregate. Therefore, a break in 
leg^l custody or residence will not affect 
the time already fulfilled. To meet the 
definition of child contained in sections 
101(b)(1)(E) and 101(b)(2) of the Act, the 
child must have been under 16 years of 
age when the adoption is finalized.

(v) Name change. When the petition is 
filed by a child for the child’s parent, 
and the parent’s name is not on the 
child’s birth certificate, evidence of the 
name change (such as the parent’s 
marriage certificate, a legal document 
showing the parent’s name change, or 
other similar evidence) must accompany 
the petition. If the petitioner’s name has 
been legally changed, evidence of the 
name change must also accompany the 
petition.

(3) Decision on and disposition o f 
petition. The approved petition will be 
forwarded to the Department of State’s 
Processing Center. If the beneficiary is 
in the United States and is eligible for 
adjustment of status under section 245 
of the Act, the approved petition will be 
retained by the Service. If the petition is 
denied, the petitioner will be notified of 
the reasons for the denial and of the 
right to appeal in accordance with the 
provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. A child or 
a spouse of a principal alien who is 
approved for classification as an 
immediate relative is not eligible for 
derivative classification and must have
a separate petition approved on his or 
her behalf.

(f) Petition for a brother or sister—(1) 
Eligibility. Only a United States citizen 
who is twenty-one years of age or older 
may file a petition of a brother or sister 
for classification under section 203(a)(4) 
of the Act.

(2) Evidence to support a petition for 
brother or sister. In addition to evidence 
of United States citizenship, the 
petitioner must also provide evidence of 
the claimed relationship.

(i) Primary evidence i f  the siblings 
share a common mother or are both 
legitimate children of a common father. 
If a sibling relationship is claimed 
through a common mother, the petition 
must be supported by a birth certificate 
of the petitioner and a birth certificate of 
the beneficiary showing a common 
mother. If the mother’s name on one 
birth certificate is different from her

name as reflected on the other birth 
certificate or in the petition, evidence of 
the name change must also be 
submitted. If a sibling relationship is 
claimed through a common father, the 
birth certificates of the beneficiary and 
petitioner, a marriage certificate of the 
parents’ and proof of legal termination 
of the parents, prior marriage(s), if any, 
issued by civil authorities must 
accompany the petition. If the father’s 
name has been legally changed, 
evidence of the name change must also 
accompany the petition.

(ii) Primary evidence i f  either or both 
siblings are legitimated. A child can be 
legitimated through the marriage of his 
or her natural parents, by the laws of the 
country or state of the child’s residence 
or domicile, or by the laws of the 
country or state of the father’s residence 
or domicile. If the legitimation is based 
on the natural parents’ marriage, such 
marriage must have taken place while 
the child was under the age of eighteen. 
If the legitimation is based on the laws 
of the country or state of the child’s 
residence or domicile, the law must 
have taken effect before the child’s 
eighteenth birthday. If based on the 
laws of the country or state of the 
father's residence or domicile, the father 
must have resided—while the child was 
umier eighteen years of age—in the 
country or state under whose laws the 
child has been legitimated. Primary 
evidence of the relationship should 
consist of the petitioner’s birth 
certificate, the beneficiary’s birth 
certificate, and the parents’ marriage 
certificate or other evidence of 
legitimation issued by civil authorities.

(iii) Primary evidence i f  either sibling 
is illegitimate. If one or both of the 
siblings is (are) the illegitimate 
child(ren) of a common father, the 
petitioner must show that they are the 
natural children of the father and that a 
bona fide parent-child relationship was 
established when the illegitimate 
child(ren) was (were) unmarried and 
under twenty-one years of age. Such a 
relationship will be deemed to exist or 
to have existed where the father 
demonstrates or has demonstrated an 
active concern for the child’s support, 
instruction, and general welfare.
Primary evidence is the petitioner’s and 
beneficiary’s birth certificates, issued by 
civil authorities and showing the father’s 
name, and evidence that the siblings 
have or had a bona fide parent/child 
relationship with the natural father. If 
the father’s name has been legally 
changed, evidence of the name change 
must accompany the petition. Evidence 
of a parent/child relationship should 
establish more than merely a biological
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relationship. Emotional and/or financial 
ties or a genuine concern and interest by 
the father for the child’s support, 
instruction, and general welfare must be 
shown. There should be evidence that 
the father and child actually lived 
together or that the father held the child 
out as being his own, that he provided 
for some or all of the child’s needs, or 
that in general the father’s behavior 
evidenced a genuine Concern for the 
child. The most persuasive evidence for 
establishing a bona fide parent/child 
relationship is documentary evidence 
which was contemporaneous with the 
events in question. Such evidence may 
include, but is not limited to: money 
order receipts or canceled checks 
showing the father’s financial support of 
the beneficiary: the father’s income tax 
returns; the father’s medical or 
insurance records which include the 
beneficiary as a dependent; school 
records for the beneficiary; 
correspondence between the parties; or 
notarized affidavits of friends, 
neighbors, school officials, or other 
associates knowledgeable about the 
relationship.

(i v) Primary evidence for stepsiblings. 
If the petition is submitted on behalf of a 
brother or sister having a common 
father, the relationship of both the 
petitioner and the beneficiary to the 
father must be established as required in 
paragraphs (f)(2)(ii) and (f)(2)(iii) of this 
section. If the petitioner and beneficiary 
are stepsiblings through the marriages of 
their common father to different 
mothers, the marriage certificates of the 
parents and evidence of the termination 
of any prior marriages of the parents 
must be submitted.

(3) Decision on and disposition of 
petition. The approved petition will be 
forwarded to the Department of State's 
Processing Center. If the beneficiary is 
in the United States and is eligible for 
adjustment of status under section 245 
of the Act, the approved petition will be 
retained by the Service. If the petition is 
denied, the petitioner will be notified of 
the reasons for the denial and of the 
right to appeal in accordance with the 
provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. A spouse 
or a child accompanying or following to 
join a principal alien beneficiary under 
this section may be accorded the same 
preference and priority date as the 
principal alien without the necessity of a 
separate petition.

(5) Name change. If the name of the 
petitioner, the beneficiary, or both has 
been legally changed, evidence showing 
the name change (such as a marriage 
certificate, a legal document showing 
the name change, or other similar 
evidence) must accompany the petition.

(g) Validity o f approved petitions—(1) 
General. Unless terminated pursuant to 
section 203(g) of the Act or revoked 
pursuant to part 205 of this chapter, the 
approval of a petition to classify an 
alien as a preference immigrant under 
paragraphs (a)(1), (a)(2), (a)(3), or (a)(4) 
of section 203 of the Act, or as an 
immediate relative under section 201(b) 
of the Act, shall remain Valid for the 
duration of the relationship to the 
petitioner and of the petitioner’s status 
as established in the petition.

(2) Subsequent petition by same 
petitioner for same beneficiary. When a 
visa petition has been approved, and 
subsequently a new petition by the same 
petitioner is approved for the same 
preference classification on behalf of the 
same beneficiary, the latter approval 
shall be regarded as a reaffirmation or 
reinstatement of the validity of the 
original petition, except when the 
original petition has been terminated 
pursuant to section 203(g) of the Act or 
revoked pursuant to Part 205 of this 
chapter, or when an immigrant visa has 
been issued to the beneficiary as a 
result of the petition approval.

(h) Automatic conversion o f 
preference classification—(1) By change 
in beneficiary’s marital status, (i) A 
currently valid petition previously 
approved to classify the beneficiary as 
the unmarried son or daughter of a 
United States citizen under section 
203(a)(1) of the Act shall be regarded as 
having been approved for preference 
status under section 203(a)(3) of the Act 
as of the date the beneficiary marries. 
The beneficiary's priority date is the 
same as the date the petition for 
classification under section 203(a)(1) of 
the Act was properly filed.

(ii) A currently valid petition 
previously approved to classify a child 
of a United States citizen as an 
immediate relative under section 201(b) 
of the Act shall be regarded as having 
been approved for preference status 
under section 203(a)(3) of the Act as of 
the date the beneficiary marries. The 
beneficiary’s priority date is the same as 
the date the petition for 201(b) 
classification was properly filed.

(iii) A currently valid petition 
classifying the married son or married 
daughter of a United States citizen for 
preference status under section 203(a)(3) 
of the Act shall, upon legal termination 
of the beneficiary’s marriage, be 
regarded as having been approved 
under section 203(a)(1) of the Act if the 
beneficiary is over twenty-one years of 
age. The beneficiary’s priority date is 
the same as the date the petition fqr 
classification under section 203(a)(3) of 
the Act was properly filed. If the 
beneficiary is under twenty-one years of

age, the petition shall be regarded as 
having been approved for classification 
as an immediate relative under section 
201(b) of the Act as of the date the 
petition for classification under section 
203(a)(3) of the Act was properly filed.

(2) By the beneficiary's attainment of 
the age o f twenty-one years. A currently 
valid petition classifying the child of a 
United States citizen as an immediate 
relative under section 201(b) of the Act 
shall be regarded as having been 
approved for preference status under 
section 203(a)(1) of the Act as of the 
beneficiary’s twenty-first birthday. The 
beneficiary’s priority date is the same as 
the date the petition for section 201(b) 
classification was filed.

(3) By the petitioner’s naturalization. 
Effective upon the date of naturalization 
of a petitioner who had been lawfully 
admitted for permanent residence, a 
currently valid petition according 
preference status under section 203(a)(2) 
of the Act to the petitioner’s spouse and 
unmarried children under twenty-one 
years of age shall be regarded as having 
been approved for immediate relative 
status under section 201(b) of the Act 
Similarly, a currently valid petition 
according preference status under 
section 203(a)(2) of the Act for the 
unmarried son or daughter over twenty- 
one years of age shall be regarded as 
having been approved under section 
203(a)(1) of the Act. In any case of 
conversion to classification under 
section 203(a)(1) of the Act, the 
beneficiary’s priority date is the same as 
the date the petition for classification 
under section 203(a)(2) of the Act was 
properly filed.

§ 204.3 Orphans.

(a) Eligibility. An alien is eligible for 
classification under section 201(b) of the 
Act as an orphan if he or she meets the 
definition of ’’child” contained in section 
101(b)(1)(F) of the Act. To obtain 
immigration benefits on behalf of an 
orphan, the United States citizen and 
spouse, if married, must file a Form I- 
600, Petition to Classify Orphan as an 
Immediate Relative. In some cases, it 
may be advantageous for the 
petitioner(s) to file a Form I-600A, 
Application for Advance Processing of 
Orphan Petition, prior to filing the 
petition.

(b) Advance processing. (1) The 
prospective petitioner(s) may file a Form 
I-600A, Application for Advance 
Processing of Orphan Petition, when:

(i) A prospective adoptive child has 
not been located and identified;
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(ii) The prospective petitioner, and/or 
spouse if married, is traveling abroad to 
locate a child for adoption in the United 
States or to adopt while abroad; or

(iii) The prospective petitioner, and/or 
spouse if married, is traveling abroad to 
a country with no Service office to adopt 
a known child while abroad, or to 
facilitate the adoption of a known child 
in the United States, and wants to file a 
petition, Form 1-600, at the American 
consulate or embassy having 
jurisdiction over the child’s place of 
residence.

(2) Filing the application for advance 
processing. A United States citizen and 
spouse, if married, may file Form I- 
600A. The prospective petitioner(s) must 
complete the certification required on 
the form. The form must be 
accompanied by the fee specified in 8 
CFR 103.7(b)(1). If the petitioner is 
married, the petitioner’s spouse shall 
also sign the Form I-600A. If unmarried, 
the petitioner must be at least twenty- 
four years of age at the time of filing 
Form I-600A and at least twenty-five 
years of age at the time of the child’s 
adoption and the filing of a petition, 
Form 1-600, on behalf of the child.

(3) Evidence to be furnished with 
application for advance processing o f 
orphan petition. An Application for 
Advance Processing of Orphan Petition, 
Form I-600A, must be accompanied by:

(i) Two sets of fingerprints on Form 
FD-258 for the United States citizen 
petitioner and two sets for the spouse, if 
the petitioner is married;

(ii) Proof of the petitioner’s United 
States citizenship and age;

(iii) Proof of marriage, if the petitioner 
is married;

(iv) Proof of the termination of any 
prior marriages; and

(v) A valid home study as described in 
paragraph (c)(2)(iii) of this section, if 
available. If not available, the home 
study must be submitted within one year 
from the date of submission of the 
advance processing application or the 
application will be considered to have 
been abandoned.

(4) Decision and disposition of 
application for advance processing—(i) 
Favorable determination. If the district 
director or officer in charge makes a 
favorable determination concerning the 
ability of the adoptive parent of parents 
to furnish proper care to a beneficiary 
orphan if admitted to the United States, 
the district director of officer in charge 
shall advise the petitioner of that 
determination. The district director or 
officer in charge shall also advise the 
petitioner that the advance processing 
application will be retained for one year 
from the date of completion of all 
advance processing; that, if a child is not

identified to the Service within that 
year, the application will be considered 
to have been abandoned; and that any 
further proceedings will require the 
filing of a new advance processing 
application or an orphan petition.

(ii) Unfavorable determination on 
completed advance processing 
application. When information about 
the prospective adoptive parent or 
parents indicates that an orphan petition 
should not be approved because the 
prospective adoptive parent or parents 
would be unable to furnish proper care 
to a beneficiary orphan, the district 
director or officer in charge shall render 
an unfavorable determination 
concerning the advance processing 
application. The district director or 
officer in charge shall advise the 
petitioner(s) of the reasons for the 
unfavorable determination and of the 
right to appeal in accordance with the 
provisions of Part 103 of this chapter. 
When an unfavorable determination is 
made concerning an advance processing 
application, the fee will not be refunded.

(5) When a child is identified—(i) 
Pending advance processing. When a 
child is identified while an advance 
processing application is pending, the 
petitioner(s) shall submit a completed 
Form 1-600 with all documentary 
evidence relating to the child. A new fee 
is not required.

(ii) After advance processing has been 
completed. When a child has been 
identified after a favorable 
determination concerning an advance 
processing application, the petitioner(s) 
shall submit a completed Form 1-600 
with all documentary evidence relating 
to the child. A new fee is not required if 
the petitioner submits the Form MkXl 
within one year from the date of 
completion of all advance processing.

(c) Petition for orphan—(1) Filing. A 
petition for an orphan as defined in 
section 101(b)(1)(F) of the Act must be 
filed on a Form 1-600 by a United States 
citizen and spouse, if the petitioner is 
married. The petition must identify the 
child and must be accompanied by the 
fee required under 8 CFR 103.7(b)(1). If 
the petitioner is married, the Form 1-600 
must also be signed by the petitioner’s 
spouse. If unmarried, the petitioner must 
be at least twenty-five years of age at 
the time of the adoption and when the 
petition is filed.

(2) Evidence to support a petition for 
an orphan—(i) General. As used in this 
part, the term "agency” includes both 
organizations and individuals, and the 
term "responsible state agency" means 
the public adoption agency in any state 
in the United States authorized by 
statute or license to perform home 
studies. A petition filed on behalf of an

orphan under § 204.1(b) must be 
accompanied by:

(A) A valid home study which has 
been favorably recommended by an 
agency of the state of the child’s 
proposed residence, by an agency 
authorized by that state to conduct such 
a study, or, in the case of a child 
adopted abroad, by an appropriate 
public or a private adoption agency 
licensed in the United States;

(B) Fingerprints on Form FD-258 of the 
United States citizen petitioner, and of 
the spouse, if the petitioner is married;

(C) Evidence of the age and the United 
States citizenship of the petitioner;

(D) A marriage certificate for the 
petitioner and spouse, if the petitioner is 
married, and evidence of the termination 
of any previous marriages;

(E) The child’s birth certificate or, if a 
certificate is not available, other proof 
of age;

(F) If the child has only one parent, 
evidence that the sole or surviving 
parent is incapable of providing for the 
orphan’s care and has irrevocably 
released the orphan for emigration and 
adoption;

(G) Death certificate(s) of the child’s 
parent(s), if applicable; and

(H) A legible, true copy of the 
adoption decree together with a copy of 
a certified translation if the child has 
been adopted abroad.

(ii) A child shall be considered as 
having a sole maternal parent when it is 
established that the child is illegitimate 
and has not acquired a stepparent 
within the contemplation of section 
101(b)(2) of the Act. A child shall be 
considered as having a surviving parent 
when it is established that one of the 
child's parents is living while one is 
deceased and the child has not acquired 
a stepparent within the meaning of 
section 101(b)(2) of the Act. When a 
child who has a sole or surviving parent 
has been adopted abroad, the 
requirement for an irrevocable release 
in writing for the child’s emigration and 
adoption shall be considered to have 
been met if the adoption decree clearly 
sets forth that the adoptive petitioner 
and spouse, if married, reside in the 
United States and that the child’s only 
parent has agreed to release the child 
for adoption. A child who has been 
unconditionally abandoned to an 
orphanage shall be considered as having 
no parents. However, a child who has , 
been placed temporarily in an 
orphanage shall not be considered as 
having been abandoned when the 
parent or parents intend to retrieve the 
child; the parent or parents are 
contributing or attempting to contribute 
to the child's support; or the parent or



Federal Register / Voi. 57, No. 175 /  Wednesday, September 9, 1992 / Rules and Regulations 41065

parents otherwise exhibit that they have 
not terminated their parental obligations 
to the child. If the child was adopted 
abroad by an unmarried United States 
citizen, the latter must have been at 
least twenty-five years of age at the time 
the child was adopted. It the child was 
adopted abroad by a married United 
States citizen, the decree shall show 
that the adoption was undertaken 
jointly by both husband and wife.

(iiij Valid home study.—(A) Child 
coming to the United States for 
adoption. A home study for a child to be 
adopted in the United States is 
considered to be valid if it contains the 
following:

(1) A factual evaluation of the 
financial, physical, mental, and moral 
capabilities of the prospective parent or 
parents to rear and educate the child . 
properly;

(2) A detailed description of the living 
accommodations where the prospective 
parent or parents currently reside;

(3) A detailed description of the living 
accommodations in the United States 
where the child will reside, if known; 
and

(4) A statement or attachment , 
recommending the proposed adoption 
and signed by an official of the 
responsible state agency in the state of 
the child's proposed residence, or signed 
by an official of an agency authorized 
by that state. When a home study 
contains a favorable recommendation 
by an agency claiming to be authorized 
by the state of the child’s proposed 
residence; it will not be accepted as 
valid unless the district director is 
satisfied that the recommending agency 
is authorized to conduct the home study. 
If the recommending agency is a 
licensed adoption agency, the 
recommendation shall indicate that fact 
as well as the state in which it is 
licensed, its license number, if any, and 
the period of validity of its license. The 
district director may require such proof 
of licensure as is deemed necessary. The 
authorized agency need not be located 
in the state of the child's proposed 
residence or anywhere in the United 
States..

(B) Child adopted abroad. A home 
study for a child adopted abroad is 
considered to be valid if it contains the 
following:

(7) A factual evaluation of the 
financial, physical, mental, and moral 
capabilities of the adoptive parent or 
parents to rear and educate the child 
properiy;

[2) A detailed description of the living 
accommodations where the adoptive 
parent or parents currently reside;

(3) A detailed description of the living 
accommodations in the United States

where the child will reside, if known; 
and,

[4] A statement or attachment 
recommending or approving the 
adoption signed by an official of an 
appropriate public or private adoption 
agency which is licensed in any state in 
the United States. For purposes of this 
part the responsible state agency in any 
state of the United States shall be 
considered to be an appropriate public 
agency which is licensed in the United 
States. The home study of any agency 
other than a responsible state agency 
will not be considered valid unless the 
district director is satisfied that the 
agency is licensed by a state in the 
United States. The recommendation 
from such licensed agency shall indicate 
the fact that it is licensed as well as the 
state in which it is licensed, its license 
number, if any, and the period of 
validity of its license. The district 
director may require such proof of 
licensure as is deemed necessary. The 
licensed agency need not be located in 
the United States.

(C) Research and preparation o f home 
study. Research, including interviewing, 
and the prepàration of the home study 
may be performed by an individual or 
group, in the United States or abroad, 
approved or authorized by the agency 
which makes the determination that the 
home study supports a favorable 
recommendation.

(3) Preadoption requirements. If the 
orphan is to be adopted in the United 
States, the petitioner(s) must submit 
evidence of compliance with the . 
preadoption requirements, if any, of the 
state of the orphan's proposed 
residence, except for any such 
requirements that cannot be complied 
with prior to the child’s arrival in the 
United States. If the child is to be 
adopted in the United States by an 
unmarried United States citizen, the 
petitioner must also establish that 
adoption by an unmarried person is 
permitted in the state of the child's 
proposed residence.

(4) Beneficiary whose adoption 
abroad is not deemed valid or who is 
adopted abroad without having been 
seen and observed. An orphan whose 
adoption abroad is determined by the 
Service to be invalid for the purposes of 
granting benefits under the immigration 
or nationality laws, or who is adopted 
abroad without having been personally 
seen and observed by the petitioner 
(and by the spouse, if the petitioner is 
married) prior to or during the adoption 
proceedings, shall be processed as a 
child coming to the United States for 
adoption. Before a petition on behalf of 
such a child is approved, the petitioner 
(and spouse, if the petitioner is married)

must submit a statement indicating the 
petitioner’s (and, if the petitioner is 
married, the spouse’s) willingness and 
intent to readopt the child in the United 
States. Unless the Service has already 
ascertained from the appropriate state 
authority that readoption is permissible 
in that state, the petitioner shall be 
required to submit a statement from the 
court having jurisdiction over adoption, 
the state department of welfare, or the 
attorney general of the state indicating 
that readoption is permissible. As in the 
case of a petition for any other orphan 
coming to the United States for 
adoption, evidence of compliance with 
the preadoption requirements, if any, of 
the state of proposed residence must be 
submitted. If the child is to be readopted 
in the United States by an unmarried 
United States citizen, the petitioner must 
also establish that adoption by an 
unmarried person is permitted in the 
state of the child’s proposed residence.

(5) Preliminary processing of orphan 
petition without full documentation or 
home study. When a child has been 
identified but the documentary evidence 
relating to the child or the home study is 
not yet available, an orphan petition 
may be filed without such evidence or 
home study. All other evidence required 
in paragraph (c)(2) of this section, 
including fingerprints, must be 
submitted. The petition will not be 
considered properly filed until complete 
documentary evidence relating to the 
child and the home study are furnished. 
If the necessary evidence and home 
study are not submitted within one year 
from the date of submission of the 
petition, the petition will be considered 
as having been abandoned and the fee 
will not be refunded. Any further 
proceedings will require the filing of a 
new petition.

(0) Decision and disposition of 
petition, (i) Favorable determination. If 
the district director or officer in charge 
makes a favorable determination 
concerning the ability of the adoptive 
parent or parents to furnish proper care 
to a beneficiary orphan if admitted to 
the United States, the district director or 
officer in charge shall advise the 
petitioner of that determination.

(ii) Unfavorable determination. If the 
petitioner submits a petition, Form 1-600, 
on behalf of a child when there has been 
an unfavorable determination 
concerning an advance processing 
application, the fee specified in 8 CFR 
103.7(b)(1) must be submitted. If the 
grounds for the unfavorable 
determination have not been overcome, 
the district director shall deny the 
petition.
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(d) Jurisdiction.—(1) Petitioner 
residing in the United States. A 
petitioner residing in the United States 
shall file a petition on behalf of a child 
defined in section 101(b)(1)(F) of the Act 
or an application for advance processing 
with the Service office having 
jurisdiction over the place where the 
petitioner resides.

(2) Petitioner residing abroad.—(i) 
General. A petitioner residing outside of 
the United States shall Hie an orphan 
petition or an application for advanced 
processing with the overseas or 
stateside office of the Service 
designated to act on the petition or 
application. This can be ascertained by 
consulting an American consulate.

(ii) Petitioner residing in Canada. A 
petitioner residing in Canada shall file 
an orphan petition or an application for 
advance processing with the office of 
the Service having jurisdiction over the 
place of the child's intended residence 
in the United States.

(iii) Petitioner proceeding abroad 
when a district director at (T stateside 
office has made a favorable 
determination concerning an 
application for advance processing.—
(A) Jurisdiction retained by stateside 
office. When a district director at a 
stateside office has made a favorable 
determination concerning an application 
for advance processing and an 
unmarried petitioner or a married 
petitioner and/or spouse are traveling 
abroad to locate or adopt a child, the 
petition on behalf of the child may be 
filed at the stateside office if such filing 
will facilitate the processing of the 
petition.

(B) Jurisdiction assumed by American 
consulate or embassy. In an advance 
processing case where the petitioner 
does not wish to have jurisdiction 
retained by the stateside Service office,, 
the orphan petition may be Bled at the 
American consulate or embassy having 
jurisdiction over the place where the 
child is residing, unless the child is 
residing in Austria, Germany, Greece, 
Hong Kong, India, Italy, Kenya, Korea, 
Mexico, the Philippines, Singapore, 
Thailand, or the United Kingdom of 
Great Britain and Northern Ireland.

(C) Authority of consular officers. An 
American consular officer is authorized 
to approve an orphan petition when the 
District Director at a stateside Service 
ofBce has made a favorable 
determination concerning an. advance 
processing application and the 
unmarried petitioner or the married 
petitioner and/or spouse have traveled 
abroad either to locate or adopt a child 
or facilitate the adoption in the United 
States of a known child who resides in a 
country with no Service office. A

consular officer, however, shall refer 
any petition which is not clearly 
approvable for a decision by the Service 
office having jurisdiction over the place 
where the child is residing. The consular 
officer’s adjudication shall include all 
aspects of eligibility for classification as 
an orphan under section 101(b)(1)(F) of 
the Act other than the ability of the 
prospective adoptive parent or parents 
to furnish proper care to the beneficiary 
orphan.

(D) Jurisdiction assumed by overseas 
Service office. If the child is residing in 
Austria, Germany, Greece, Hong. Kong, 
India, Italy, Kenya, Korea, Mexico,, the 
Philippines, Singapore, Thailand, or the 
United Kingdom of Great Britain and 
Northern Ireland, the orphan petition 
may be filed at the overseas Service 
office having, jurisdiction over the child’s 
place of residence.

(e) Child in the. United States. A child 
who is in parole status and who has not 
been adopted in the United States is 
eligible to receive the beneBts of an 
orphan petition and to adjust status: to 
permanent residence when all the 
requirements of sections 101(b)(F) and 
204(e) of the Act have been met A child 
in the United States either illegally or as 
a nonimmigrant, however, is ineligible to 
receive the beneBts of an orphan 
petition and to adjust status on that 
ba4is.
§ 204.4 Amerasian child of a United States 
citizen.

(a) Eligibility. An alien is eligible for 
beneBts under Public Law 97—359 as the 
Amerasian child or son or daughter of a 
United States citizen if there is reason to 
believe that the alien was bom in Korea, 
Vietnam, Laos, Kampuchea, or Thailand 
after December 31,1950, and before 
October 22,1982, and was fathered by a 
United States citizen. Such an alien is 
eligible for classification under sections 
201(b)k 203(a)(1), or 203(a)(3) of the Act 
as the Amerasian child or son or 
daughter of a United States citizen, 
pursuant to section 204(f); of the Act.

(b) Filing petition. Any alien claiming 
to be eligible for benefits as an 
Amerasian under Public Law 97-359, or 
any person on the alien’s behalf, may 
file a petition, Form 1-360, Petition for 
Amerasian, Widow, or Special 
Immigrant Any person filing the petition 
must either be eighteen years of age or 
older or be an emancipated minor. In 
addition, a corporation incorporated in 
the United States may Ble the petition 
on the alien’s behalf.

(c) Jurisdiction. The petition must be 
Bled with the Service office having 
jurisdiction over the place of the alien’s 
intended residence in the United States 
or with the overseas Service office

having jurisdiction over the alien’s 
residence abroad.

(d) Two-stage processing—(1): 
Preliminary processing. Upon initial 
submission of a petition with, the 
documentary evidence required in 
paragraph (f)(1) of this section, the 
director shall adjudicate the petition to 
determine whether there is reason to 
believe the beneficiary was fathered by 
a United States citizen. If the 
preliminary processing is completed in a 
satisfactory manner, the director shall * 
advise the petitioner to submit the 
documentary evidence required in 
paragraph (f)(1) of this section and the 
fingerprints of the sponsor on Form FD- 
258, if not previously submitted. The 
petitioner must submit all' required 
documents within one year of the date 
of the requestor the petition will be 
considered to have been abandoned. To 
reactivate an abandoned petition, the 
petitioner must submit a new petition, 
Form 1-360, without the previously 
submitted documentation, to the Service 
office having jurisdiction over the prior 
petition.

(2) Final processing. Upon submission 
of the documentary evidence required in 
paragraph (f)(1) of this section, the 
director shall complete the adjudication 
of the petition.

(e) . One-stage processing> If all 
documentary evidence required in 
paragraph (f)(1) of this section is 
available when the petition is initially 
filed,, the petitioner may submit it at that 
time. In that case, the director shall 
consider all evidence without using the 
two-stage processing procedure set out 
in paragraph (d) of this section.

(f) Evidence to support a petition for 
an Amerasian child o f a United States 
citizen.—(1) Two-stage processing of 
petition.—{\) Preliminary processing.
(A) A petition filed by or on behalf of an 
Amerasian under this section must be 
accompanied by evidence that the 
beneficiary was born in Korea, Vietnam, 
Laos, Kampuchea, or Thailand after 
December 31,1950, and before October 
22,1982. If the beneficiary was bom in. 
Vietnam, the beneficiary’s ID card must 
be submitted, if available. If it is not 
available, the petitioner must submit an 
affidavit explaining why the 
beneficiary’s ID card is not available. 
Evidence that the beneficiary was 
fathered by a United States citizen must 
also be presented. The putative father 
must have been a United States citizen 
at the time of the beneficiary’s birth or 
at the time of the father’s death, if his 
death occurred prior to the beneficiary’s 
birth. It is not required that the name of 
the father be given. Such evidence may 
include, but need not be limited to:
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(2) The beneficiary’s birth and 
baptismal certificates or other religious 
documents;

(2) Local civil records;
(3) Affidavits from knowledgeable 

witnesses;
(4) Letters or evidence of financial 

support from the beneficiary’s putative 
father;

(5) Photographs of the beneficiary’s 
putative father, especially with the 
beneficiary; and

(3) Evidence of the putative father’s 
United States citizenship.

(B) The beneficiary’s photograph must 
be submitted.

(Cj The beneficiary’s marriage 
certificate, if married, and evidence of 
the termination of any previous 
marriages, if applicable, is required.

(D) If the beneficiary is under eighteen 
years of age, a written irrevocable 
release for emigration must be received 
from the beneficiary’s mother or legal 
guardian. The mother or legal guardian _ 
must authorize the placing agency or 
agencies to make decisions necessary 
for the child's immediate care until the 
sponsor receives custody. Interim costs 
are the responsibility of the sponsor.
The mother or legal guardian must show 
an understanding of the effects of the 
release and state before signing the 
release whether any money was paid or 
any coercion was used. The signature of 
the mother or legal guardian must be 
authenticated by the local registrar, the 
court of minors, or a United States 
immigration or consular officer. The 
release must include the mother’s or 
legal guardian’s full name, date and 
place of birth, and current or permanent 
address.

(ii) Final processing. (A) If the director 
notifies the petitioner that all 
preliminary processing has been 
completed in a satisfactory manner, the 
petitioner must then submit Form 1-361, 
Affidavit of Financial Support and 
Intent to Petition for Legal Custody for 
Public Law 97-359 Amerasian, executed 
by the beneficiary’s sponsor, along with 
the documentary evidence of the 
sponsor's financial ability required by 
that form. If the beneficiary is under 
eighteen years of age, the sponsor must 
agree to petition the court having 
jurisdiction, within thirty days of the 
beneficiary’s arrival in the United 
States, for legal custody under the laws 
of the state where the beneficiary will 
reside until the beneficiary is eighteen 
years of age. The term “legal custody” 
as used in this section means the 
assumption of responsibility for a minor 
by an adult under the laws of the state 
in a court of law. The sponsor must be a 
United States citizen or lawful 
permanent resident who is twenty-one

years of age or older and who is of good 
moral character.

(B) Other documents necessary to 
support the petition are:

(2) Evidence of the age of the 
beneficiary’s sponsor;

[2) Evidence of United States f 
citizenship or lawful permanent 
residence of the sponsor as provided in 
§ 204.1(f); and

(C) If the beneficiary is under eighteen 
years of age, evidence that a public, 
private, or state agency licensed in the 
United States to place children and 
actively involved, with recent 
experience, in the intercountry 
placement of children has arranged the 
beneficiary’s placement in the United 
States. Evidence must also be provided 
that the sponsor with whom the 
beneficiary is being placed is able to 
accept the beneficiary for care in the 
sponsor's home under the laws of the 
state of the beneficiary’s intended 
residence. The evidence must 
demonstrate the agency’s capability, 
including financial capability, to arrange 
the placement as described in paragraph
(f)(1) of this section, either directly or 
through cooperative agreement with 
other suitable provider(s) of service.

(iii) Arrangements for placement of 
beneficiary under eighteen years o f age.
(A) If the beneficiary is under eighteen 
years of age, the petitioner must submit 
evidence of the placement arrangement 
required under paragraph (f)(1) of this 
section. A favorable home study of the 
sponsor is necessary and must be 
conducted by an agency in the United 
States legally authorized to conduct that 
study. If the sponsor resides outside the 
United States, a home study of the 
sponsor must be conducted by an 
agency legally authorized to conduct 
home studies in the state of the 
sponsor’s and beneficiary’s intended 
residence in the United States and must 
be submitted with a favorable 
recommendation by the agency.

(B) A plan from the agency to provide 
follow-up services, including mediation 
and counselling, is required to ensure 
that the sponsor and the beneficiary 
have satisfactorily adjusted to the 
placement and to determine whether the 
terms of the sponsorship are being 
observed. A report from the agency 
concerning the placement, including < 
information regarding any family 
separation or dislocation abroad that 
results from the placement, must also be 
submitted. In addition, the agency must 
submit to the Director, Outreach 
Program, Immigration and 
Naturalization Service, Washington, DC, 
within 90 days of each occurrence, 
reports of any breakdowns in 
sponsorship that occur, and reports of

the steps taken to remedy these 
breakdowns. The petitioner must also 
submit a statement from the agency:

(2) Indicating that, before signing the 
sponsorship agreement, the sponsor has 
been provided a report covering pre
placement screening and evaluation, 
including a health evaluation, of the 
beneficiary;

(2) Describing the agency's orientation 
of both the sponsor and the beneficiary 
on the legal and cultural aspects of the 
placement;

(3) Describing the initial facilitation of 
the placement through introduction, 
translation, and similar services; and

(4) Describing the contingency plans 
to place the beneficiary in another 
suitable home if the initial placement 
fails. The new sponsor must execute and 
submit a Form 1-361 to the Service office 
having jurisdiction over the 
beneficiary's residence in the United 
States. The original sponsor nonetheless 
retains financial responsibility for the 
beneficiary under the terms of the 
guarantee of financial support and intent 
to petition for legal custody which that 
sponsor executed, unless that 
responsibility is assumed by a new 
sponsor. In the event that the new 
sponsor does not comply with the terms 
of the new guarantee of financial 
support and intent to petition for legal 
custody and if, for any reason, that 
guarantee is not enforced, the original 
sponsor again becomes financially 
responsible for the beneficiary.

(iv) Fingerprints o f sponsor. The 
petitioner must submit the fingerprints 
of the sponsor on Form FD-258. The 
petitioner may submit Form FD-258 at 
any time during the processing of the 
petition. The Form FTD-258 must reflect 
the originating agency (ORI) number or 
special office code relating to the 
Service office where the petition is filed, 
if that office has Forms FT)-258 with the 
relating ORI number.

(2) One-stage processing o f petition. If 
the petitioner chooses to have the 
petition processed under the one-stage 
processing procedure described in 
paragraph (e) of this section, the 
petitioner must submit all evidence 
required by paragraph (f)(1) of this 
section. 1

(g) Decision—(1) General. The 
director shall notify the petitioner of the 
decision and, if the petition is denied, of 
the reasons for the denial. If the petition 
is denied, the petitioner may appeal the 
decision under Part 103 of this chapter.

(2) Denial upon completion of 
preliminary processing. The director 
may deny the petition upon completion 
of the preliminary processing under 
paragraph (d) of this section for
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(i) Failure to establish that there is 
reason to believe the alien was fathered 
by a United States citizen; or

(ii) Failure to meet the sponsorship 
requirements if the fingerprints of the 
sponsor, required in paragraph (f)(1) of 
this section, were submitted during the 
preliminary processing and the 
completed background check of the 
sponsor discloses adverse information 
resulting in a finding that the sponsor is 
not of good moral character.

(3) Denial upon completion of final 
processing. The director may deny the 
petition upon completion of final 
processing if it is determined that the 
sponsorship requirements, or one or 
more of the other applicable 
requirements, have not been met.

(4) Denial upon completion o f one- 
stage processing. The director may deny 
the petition upon completion of all 
processing if any of the applicable 
requirements in a case being processed 
under the one-stage processing 
described in paragraph (,e) of this 
section are not met.

(h) Classification o f Public Law 97- 
359Amerasian. If the petition is 
approved the beneficiary is classified as 
follows:

(1) An unmarried1 beneficiary under 
the age of twenty-one is classified as the 
child of a United States citizen under 
section 201(b) of the Act;

(2) An unmarried beneficiary twenty- 
one years of age or older is classified as 
the unmarried son or daughter of a 
United States citizen under section 
203(a)(1) of the Act; and

(3) A married beneficiary is classified 
as the married son or daughter of a 
United States citizen under section 
203(a)(3) of the Act.

(i) Enforcement a f affidavit of 
financial support and intent to petition 
for legal custody. A guarantee of 
financial support and intent to petition 
for legal custody on Form 1-361 may be 
enforced against the alien's sponsor in a 
civil suit brought by the Attorney 
General in the United States District 
Court for the district in which the 
sponsor resides, except that the 
sponsor’s estate is not liable under the 
guarantee if the sponsor dies or is 
adjudicated as bankrupt under title 11, 
United States Code. After admission to 
the United States, if the beneficiary of a 
petition requires enforcement of the 
guarantee of financial support and intent 
to petition for legal custody executed by 
the beneficiary’s sponsor, the 
beneficiary may file Form 1-363 with the 
Service office having jurisdiction over 
the beneficiary’s residence in the United 
States. If the beneficiary is under 
eighteen years of age, any agency or 
individual (other than the sponsor)

having legal custody of the beneficiary, 
or a legal guardian acting on the alien's 
behalf, may file Form 1-363.

Dated: August 25,1992.
Gene McNary,
Commissioner, Immigration and 
Naturalization Service.
[FR Doc. 92-21525 Filed 9-8-92; 8:45 am] 
B ILU N G  CODE 4410-10-M

SMALL BUSINESS ADMINISTRATION 

13 CFR Part 121

Small Business Size Regulations; 
Restatement to Accrual Method of 
Accounting

AGENCY: Small Business Administration. 
a c t i o n : Final rule.
SUMMARY: On January 22,1992, the 
Small Business Administration (SBA) 
published in the Federal Register (57 FR 
2443) an interim rule amending its size 
regulations to provide that small 
business concerns whose size status is 
determined pursuant to annual receipts 
must restate their books of account to 
the accrual method of accounting only 
with respect to fiscal years beginning on 
or after January 1,1990. This rule makes 
final, as published, the interim 
regulation.
DATES: This rule is effective September 
9,1992.
FOR FURTHER INFORMATION CONTACT: 
John W. Klein, Chief Counsel for Special 
Programs, (202) 205-6645. 
SUPPLEMENTARY INFORMATION: On 
January 22,1992, SBA published an 
interim rule which substantively 
amended SBA’s size regulations to 
explicitly apply» for size determination 
purposes, the requirement for 
restatement of receipts to the accrual 
method of accounting only as to fiscal 
years beginning on or after January 1, 
1990, the date such restatement 
requirement was added to the 
regulation. The revision applied to all 
size self-certifications made after 
January 22,1992, the effective date of 
the interim rule, and to all size 
determinations begun or completed after 
that date. In those cases, a firm could 
elect to show revenues for fiscal years 
beginning prior to January 1,1990, on 
either a cash or an accrual basis of 
accounting. (For a complete description 
of the regulatory history leading to the 
interim rule, see the preamble to the 
January 22,1992, interim rule. 57 FR 
2443.)

In promulgating the interim, rule, the 
Agency adopted the interpretation given 
SBA’s January 1,1990, regulation

announced in SBA Size Policy Statement 
No. 2 and the rationale contained 
therein. (See Federal Register November
19.1990, 55 FR 48106.) Size Policy 
Statement No. 2 was not intended to 
create a new substantive regulation,, but 
merely to provide an interpretation of 
the January 1,1990, regulation. However, 
in two separate size appeals decisions, 
SBA’s Office of Hearings and Appeals 
(OHA) held that SBA Size Policy 
Statement No. 2 could be applied only to 
size self-certifications occurring on or 
after its publication date of November
19.1990. Size Appeal of Geofon, Inc., No. 
3429 (March 4,1991); Size Appeal of 
Research Analysis and Maintenance,
Inc. and Stewart Associates, Inc., No. 
3445 (March 28,1991); Appellant petition 
for reconsideration denied, No. 3486 
(June 20,1991); SBA petition for 
reconsideration denied, No. 3489 (July 3, 
1991). Thus, the interim rule was needed 
to ensure the uniform application of the 
regulations as intended and to promote 
stability in the procurement process.

SBA received one comment on the 
interim rule which objected to the 
possibility of retroactive application of 
the rule. SBA responds to this comment 
by restating that the rule applies only 
prospectively to self-certifications or 
size determinations that occur after the 
effective date of the interim rule» 
January 22,1992. Further, this assertion 
is reinforced by a decision of OHA to 
the same effect See Size Appeal of 
Nations, Inc., No. 3611 (April 24,1992). 
As such, SBA is adopting the interim 
rule a final without change.
Compliance With Executive Orders 
12291 and 12612, the Regulatory 
Flexibility Act (55 U.S.C. 601, et. seq.J, 
and the Paperwork Reduction Act (44 
U.S.C. Chap. 35)

SBA certifies that this final rule is not 
a major rule within the meaning: of 
Executive Order 12291 and will not have 
a significant economic impact on a 
substantial number of entities within the 
meaning of the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq. The change in 
the size regulations will affect a very 
limited number of concerns and 
procurements. In theory, the change in 
the size regulations will affect alL size 
certifications made between January % 
1990, and November 19,1990. However,, 
because size with respect to those 
certifications has been, for the most 
part, already decided in accord with the 
interpretation set forth in Size Policy 
Statement No. 2, the interim rule, and 
this final rule, there should be very little 
impact on any concerns or Government 
acquisitions currently being finalized. In 
addition, this rule does not affect any of


