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Housing, Loan programs: housing and
community development, Reporting and
recordkeeping requirements, Small
businesses.
Accordingly, 24 CFR part 135 is
amended as follows:
PART 135— EMPLOYMENT
OPPORTUNITIES FOR BUSINESSES
AND LOW ER INCOME PERSONS IN
CO N N ECTIO N W ITH ASSISTED
P R O JEC TS
1. The authority citation for 24 CFR
part 135 is revised to read as follows:
Authority: 12 U.S.C. 1701u: 42 U.S.C,
3535(d).

2. In § 135.1, paragraph (a) is revised
to read as follows:
§ 135.1

Purpose and scope of p a rt

(a)
The regulations set forth in this
part contain the procedures established
to carry out the Secretary’s
responsibilities under section 3 of the
Housing and Urban Development of
1968 (12 U.S.C. 1701u).
*
*
*
*
*.
3. In § 135.5, paragraph (g) is revised
to read as follows:

(1) For purposes of training and
employment opportunities, the area of
the section 3 covered project shall be
the area within the unit of local
government, or the metropolitan area or
the nonmetropolitan county, as
determined by the HUD officials
specified in paragraphs (b) of this
section, in which the project is located.
(2) For purposes of contracting
opportunities, the area of the section 3
covered project shall be the same
metropolitan area or nonmetropolitan
county as the section 3 covered project.
(b)
The Department's Regional
Administrator or Field Office Manager,
as appropriate, shall determine the area
of section 3 covered projects, in
accordance with guidelines and
instructions issued by the Assistant
Secretary for Fair Housing and Equal
Opportunity.
6. In § 135.20, paragraph A of the
“section 3 clause” (which is
incorporated in paragraph (b) of this
section) is revised to read as follows;
§ 135.20 Assurance of compliance with
regulations.

*

*

*

*

*

(b) * * *
A. The work to be performed under
this contract is on a project assisted
#
A
*
4
t
under a program providing direct
(g)
Low er incom e resident of the area
Federal financial assistance from the
means any individual who resides
Department of Housing and Urban
within that area of a section 3 covered
Development and is subject to the
project and whose family income does
requirements of section 3 of the Housing
not exceed 90 percent of the median
and Urban Development Act of 1968, as
income in the Metropolitan Statistical
amended, 12 U.S.C. 1701u. Section 3
Area (or the county, if not within an
requires that, to the greatest extent
MSA) in which the section 3 covered
feasible, opportunities for training and
project is located.
employment be given to lower income
*
*
*
*
*
residents of the area of the section 3
4. Section 135.10 is revised to read as
covered project, and contracts for work
follows:
in connection with the project be
§ 135.10 Delegation to Assistant Secretary awarded to business concerns which are
located in, or owned in substantial part
for Fair Housing and Equal Opportunity.
by persons residing, in the area of the
Except as otherwise provided in this
section 3 covered project.
part, the functions of the Secretary
.*
*
*
*
*
under this part are delegated to the
7. Section 135.65 is revised to read as
Assistant Secretary for Fair Housing
follows:
and Equal Opportunity. The Assistant
Secretary for Fair Housing and Equal
§ 135.65 General.
Opportunity is further authorized to
Each applicant, recipient, contractor,
redelegate functions and responsibilities
or subcontractor undertaking work on a
to employees of the Department;
section 3 covered project shall assure
P rov id ed h ow ev er, that the authority to
that, to the greatest extent feasible,
issue rules and regulations under
contracts
for work to be performed in
§ 135.1(d) may not be redelegated.
connection with the project are awarded
5. Section 135.15 is revised to read as
to business concerns located within the
follows:
section 3 covered project area or
§ 135.15 Determination of the area of a
business concerns owned in substantial
section 3 covered project.
part by persons residing in the section 3
covered project area. The Department,
(a)
The area of a section 3 covered
in consultation with the Small Business
project shall be determined in
Administration will establish for the
accordance with the following statutory
section 3 covered project a registry of
directives:

§135.5

Definitions.

business concerns which meet the
definition contained in § 135.5 (b) and
(c). Each applicant, recipient, contractor,
or subcontractor undertaking work in
connection with a section 3 covered
' project shall fulfill the obligations to
utilizeLbusiness concerns located within
or owned in substantial part by persons
residing in the section 3 covered project
area by developing and implementing an
affirmative action plan.
§ 135.125 [Removed and Reserved]

8. Section 135.125 is removed and
reserved.
§ 135.140 {Removed and Reserved]

9. Section 135.140 fs removed and
reserved.
Dated: August 28,1992.
Gordon H. Mansfield,
A ssistant S ecretary fo r F air Housing and
E qual Opportunity.
[FR Doc. 92-21134 Filed 9-1-92; 8:45 am)
BILLING CODE 4210-28-M

Office of the Assistant Secretary for
Public and Indian Housing
24 CFR Part 905
{Docket No. R-92-1371; FR -2 2 0 8 -F-0 6 ]
RIN 2577-AA32

Indian Housing: Technical
Amendments
Office of the Assistant
Secretary for Public and Indian Housing,
HUD.
ACTION: Final rule: technical
amendment.
agency:

s u m m a r y : This rule amends the Indian
housing final rule published on June 24,
1992 (57 FR 28240) to make technical
corrections. Since the final rule revising
part 905 in its entirety was published,
the Department discovered that a small
number of revisions were inadvertently
omitted from the final published version,
and that a subsequently published final
rule affecting part 905 would have been
unintentionally superseded. In addition,
language regarding administrative
capability has been revised to be
consistent throughout the regulation.

EFFECTIVE D A TE: October 2,1992.
FOR FURTHER INFORMATION CO N TACT:

Dominic Nessi, Director, Office of Indian
Housing, room 4140, Department of
Housing and Urban Development, 451
Seventh Street SW., Washington, DC
20410; telephone (202) 708-1015 (voice)
or (202) 708-0850 (TDD). (These are not
toll-free numbers.)
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SUPPLEMENTARY INFORMATION: The final
rule contained an ambiguity concerning
the relocation responsibilities of local
governments and terminology
concerning IHA administrative
capability was not consistent throughout
the rule. In addition, there were a few
phrases in isolated sections of the rule
that were unclear or outdated. This
technical amendment clarifies the
Department’s intent in these matters.
On the relocation issue in the context
of disposition or demolition of Indian
housing, § 905.925 left it unclear whether
it described the responsibilities
completely or whether 49 CFR part 24
was the definitive source. HUD has
determined that § 9051925, although
consistent with its counterpart in the
Department’s public housing program, is
misleading and that a simple reference
to the government-wide rule on
relocation would be more accurate.
Therefore, this amendment removes
§ 905.925 and changes a cross-reference
to that section to refer instead to the
government-wide rule, 49 CFR part 24. A
revision is also made to § 905.120(e),
which refers to an IHA’s obligations
with respect to relocation, to clarify that
permanent relocation costs, as well as
temporary relocation or moving costs,
are eligible project costs.
Throughout the part, language
distinguishing between those IHAs that
can take action without prior HUD
approval and those that cannot, has
referred to a determination of “high
risk” status (which only applies to new
funding decisions) or to a notice of
deficiency. When the concept of the
corrective action order was introduced
into § 905.135, this language should have
been changed. This amendment makes
those changes throughout the part.
A revision to § 905.135 removes
repetitive language and clarifies the
method used by an IHA to appeal a
regional administrator’s determination
that the IHA is ineligible for funding.
Throughout part 905, there have
remained references to “HUD approval”
of sites, of a memorandum of
acceptance, of settlement documents,
and other actions, even though the final
rule was drafted to eliminate these
approvals except for IHAs that had
received corrective action orders with
respect to thé function involved. These
references are removed. There are some
references in several sections to HUD
that have been clarified to indicate that
the HUD field office is the contact point.
In the Procurement subpart, there are
a few places where a cross-reference to
part 85 is needed to make the treatment
of a subject complete. Consequently,
cross-references have been added to
§ 905.160 (a)(5) and (a)(7) and to a new

paragraph (a)(3)(iv). Instead of adding a
cross-reference to paragraph (a)(4) of
that section, the additional sentence
found in § 85.36(b)(9) is added.
Section 905.175 is amended to remove
(from paragraph (b)(2)) a sentence that
is repetitious of introductory language
found earlier in the paragraph. In
addition, a sentence requiring that
quotations be obtained in writing is
removed, since oral quotations are
mentioned and are permitted under the
guiding regulation, 24 CFR part 85. In
addition, in that section and § 905.180,
language is conformed to traditional
procurement language with regards to
“awarding” contracts, selection of the
“most advantageous proposal”, and the
response to an invitation for bids being
simply a “bid.”
In subpart C, Development, § 905.210
provides that priority must be given to
proposed development projects for large
families. This provision was based on a
statutory requirement that has been
removed from the statute. Consequently,
this rule removes the regulatory
requirement.
In § 905.215, there were several
discussions of bonding requirements,
which have been shortened to crossreference the more thorough coverage of
that subject in § 905.170.
In subpart D, Operations, a final rule
published on July 30,1992 (57 FR 33846,
33853) added a § 905.346, concerning fire
safety and smoke detectors that is to
become effective on August 31,1992.
The stated effective date for the revised
consolidated Indian housing rule
published on June 24,1992, is October 1,
1992, and that rule purports to revise
part 905 in its entirety.
Since the revised consolidated (June
24th) rule did not include the fire safety
provision, that provision of the July 30th
rule would be nullified by the June 24th
rule if this technical correction did not
reinsert it. Consequently, this technical
amendment amends part 905, effective
the day after the June 24th rule becomes
effective, to include § 905.346, Fire
safety.
In subpart D, § 905.350 discusses
actions to remedy defects and prevent a
determination that the IHA is “high
risk.” This rule removes that section,
since that topic is covered under the
corrective action order procedure
described in § 905.135 on administrative
capability.
In the Mutual Help Homeownership
Opportunity program, subpart E, there is
a reference to “HUD standards” for
design of the homes. HUD no longer has
standards for design, but IHAs are
required to adopt their own.
Consequently, die term “HUD
standards” is changed to “project

standards” in § 905.413. In addition,
there has long been a reference in the
Mutual Help program to the monthly
payment being based on a “schedule.”
However, IHAs do not have payment
schedules; therefore, § 905.427 is
amended to remove references to a
“schedule.”
List of Subjects in 24 CFR Part 905
Aged, Grant programs— Indians,
Grant programs— housing and
community development, Handicapped,
Indians, Loan programs— housing and
community development, Loan
programs— Indians, Low and moderate
income housing, Public housing,
Reporting and recordkeeping
requirements.
Accordingly, part 905 of title 24 of the
Code of Federal Regulations is amended
as follows:
PART 905— INDIAN HOUSING
PROGRAMS
1. The authority citation for part 905
continues to read as follows:
Authority: 42 U.S.C. 1437aa-1437ee; 25
U.S.C. 450e(b); 42 U.S.C. 3535(d).

2. In § 905.120, paragraph (e)(2) is
revised to read as follows:
§ 905.120 Compliance with other Federal
requirements.

♦

*

*

*

*

(e) * * *
(2)
The cost of required permanent or
temporary relocation assistance is an
eligible project cost in the same manner
and to the same extent as other project
costs.
*

A

*

■ *

*

3. In § 905.135, paragraph (g)(2) is
revised to read as follows:
§ 905.135 Administrative capability.
*
*
*
*
*

(g) Appeals. * *
(2)
An IHA may appeal a regional
administrator’s decision to the Assistant
Secretary only if the case involves
actions related to a determination of
ineligibility of funding for the upcoming
funding cycle. An appeal of the regional
administrator’s decision must be made
to the Assistant Secretary in writing,
stating the justification or evidence, and
must be received within 21 days of the
date of the regional administrators
decision. Decisions reviewed by the
Assistant Secretary will be evaluated
based on the facts as presented to the
regional administrator and oh any
aggravating or extenuating
circumstances.
*
* • . ■*
*
*
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4. In § 905.160, paragraphs (a), (2), (3)
(ii) and (iii), introductory text, are
revised; paragraph (a)(3)(iv) is added;
and a sentence is added to the end of
paragraphs (a)(4), (a)(5), and (a)(7) to
read as follows:

(5)
Contract administration. * * * See§905.210 [Am ended]
24 CFR 85.36(b) (12).
9. In § 905.210, the paragraph
*
*
*
*
*
designation (a) is removed, and
paragraph (b) is removed.
(7) Contract cost and price. * * * See

§ 906.160

5. Section 905.165 is amended by
removing the last sentence of paragraph
(c)(2) and replacing it with the following
sentence:

Procurement standards.

(a) HUD stan d ard s. * * *
(2) C ontracting au thorization . An IHA
may execute contracts without HUD
approval for the procurement of work,
materials, equipment and/or
professional services, in accordance
with paragraph (a) (3) (iii) of this
section, unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135. When HUD approval is not
required, the IHA Board of
Commissioners will certify that program
requirements have been satisfied before
it executes a contract.
(3) L im itation s. * * *
(ii) Unless HUD has issued a
corrective action order in accordance
with § 905.135, requiring HUD approval,an IHA may issue a solicitation after
certifying to HUD its receipt of the
required architect’s/engineer’s
certification that the drawings and
specifications accurately reflect
construction or repair standards and
that the solicitation is complete and
includes all mandatory items. The IHA
shall obtain HUD approval of the
proposed award of contracts for repairs,
construction, and/or related equipment
if the proposed contract award amount
exceeds the HUD-approved budget
amount or the IHA receives only a
single bid. Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, requiring HUD approval, the
IHA shall make the award after the IHA
has certified:
*
*
**
*
(iii) Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may execute, or
approve any agreement or contract for
personal, management, legal, or other
services with any person or firm without
the prior written approval of HUD,
except under the following
circumstances:
*
*
*
*
*
(iv) With respect to time and material
contracts, see 24 CFR 85.36(b)(10).
(4) R ecord s. * * * These records will
include, but are not necessarily limited
to the following; Rationale for the
method of procurement, selection of
contract type, contractor selection or
rejection, and the basis for the contract
price.

24 CFR 85.36(f).
*
★
*
*

§905.212

*

§ 905.165

Indian preference.

*

*

*

*

*

(c) * * *
(2) * * * A determination by HUD
that the IHA has not provided adequate
monitoring or enforcement of Indian
preference shall result in the issuance of
a corrective action order in accordance
with § 905.135.
*
★
★
*
★
6. In § 905.170, the introductory text of
paragraph (a) is amended by removing
the last sentence and replacing it with
the following sentence:
§ 905.170 Other requirements applicable
to development contracts.

(a) * * * Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may approve the form
of assurance without prior HUD
approval.
*

*

§905.175

*

*

*

[Amended]

7. In § 905.175, paragraph (b)(2) is
amended by removing the introductory
text; paragraph (b)(2)(i)(A) is amended
by removing the third sentence; the
introductory text of paragraph (c) is
amended by changing the first letter of
the first word from a capital “P” to a
lower case “p” and by adding, at the
beginning of the sentence, the following
phrase: “When sealed bidding is
appropriate, in accordance with 24 CFR
85.36(d)(2)(i),’’; the fifth sentence of
paragraph (c)(1) is amended by
removing the words “HUD approval”
and replacing them with the words
“HUD field office approval”; the first
sentence of paragraph (d)(1) is amended
by removing the words "are let" and
replacing them with the words "are
awarded”; and the last sentence in
paragraph (d)(l)(ii) is amended by
removing the words “most responsive
proposal” and replacing them with the
words “most advantageous proposal”.
§ 905.180

[Amended]

§ 8. In § 905.180, the introductory text
of paragraph (a)(1) is amended by
removing the word “response”.

[Amended]

10. In § 905.212, the second sentence
of paragraph (a) is amended by
removing the words "notice of
deficiency’* and replacing them with the
words "corrective action order”, and the
second sentence of paragraph (b) is
amended by removing the words “letter
of deficiency” and replacing them with
the words “corrective action order".
11. In § 905.215, paragraphs (a)(1),
(a)(2) and (a)(3)(ii) are revised to read as
follows:
§ 905.215 Production methods and
requirements.

(a) * * *
(1) C on ven tion al m ethod. Under the
Conventional method, the IHA plans the
project and prepares drawings and
specifications. After the plans and
specifications are approved as
described in § 905.250, the IHA solicits
competitive bids through public
advertisement and awards the contract
to the lowest responsible bidder. The
contractor shall be required to provide
completion assurance in accordance
with the bonding requirements of
§ 905.170. Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may proceed with
selection of a proposal without HUD
concurrence (see § 905.212). The
contractor receives progress payments
during construction, and a final HUDapproved payment upon completion, in
accordance with the contract.
(2) T urnkey m ethod. Under the
Turnkey method, the IHA advertises for
developers to submit proposals to build
a project described in the IHA’s
invitation for proposals. The request for
proposals may prescribe the sites to be
used. The IHA evaluates the proposals
and selects the best proposal after
considering price, design, site, the
developer’s experience and other
evidence of the developer’s ability to
complete the project. Unless HUD has
issued a corrective action order with
respect to this function, in accordance
with § 905.135, the IHA may select a
proposal without HUD concurrence (see
§ 905.212). After the proposal is selected
by the IHA, the IHA may award the
contract to the successful developer,
who prepares working drawings and
specifications unless previously
provided by the IHA. The IHA and the
developer enter into a contract of sale
after the drawings and specifications
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are reviewed by HUD as required under
§ 905.250. Upon completion of the
project (or stages thereof) in accordance
with the contract of sale, the IHA
purchases the project (or stage) from the
developer. The IHA may contract for
assistance in preparing the invitation
and evaluating proposals. The IHA must
obtain independent inspection services
by an architect, engineer or other
qualified person during construction.
The developer shall be required to
provide completion assurance in
accordance with the bonding
requirements of § 905.170.
(3) M o d ified Turnkey. * * *
(ii)
The IHA may require the
developer/contractor to furnish
completion assurance in accordance
with the bonding requirements of
§ 905.170.
*
*
*
*
*
§905.225

[Am ended]

12. In § 905.225, the second sentence
of paragraph (a)(1) is amended by
removing the words ‘‘notice of
deficiency” and replacing them with the
words ‘‘corrective action order”.
13. In § 905.245, paragraphs (a) and (b)
are revised to read as follows:
§ 905.245

Site approval.

(a) IHA certifica tio n . Unless HUD has
issued a corrective action order with
respect to this function, in accordance
with § 905.135, the IHA may submit a
written certification that the actions
necessary to satisfy the conditions of
tentative and final site approval, as
described in this section, have been
completed and the site is acceptable.
(See § 905.212.)
(b) IHA req u est fo r a p p ro v a l If HUD
has issued a corrective action order with
respect to this function, in accordance
with § 905.135, the IHA shall request
approval for each site by submitting the
prescribed form to HUD generally
before, but no later than simultaneously
with, the development program,
discussed in § 905.265. TTie IHA request
shall include all exhibits required by the
form, including the written approval of
the BIA and IHS where needed.
*

*

•

*

*

*

14. In § 905.250, paragraph (c) is
amended by adding the following
sentence after the heading of the
paragraph:
§ 905.250

*

*

Design criteria.

*

*

,*

(c) * * * Unless HUD has issued a
corrective action order with respect to
this function, in accordance with
§ 905.135, the IHA may proceed without
obtaining HUD approval of the design
(see § 905.160(a)(3)(H). * * *

§ 905.255

[Am ended]

stage) is completed and ready for final
inspection. If the IHA agrees that
contract work (or stage) is ready for
final inspection, the IHA shall arrange
for the inspection. The final inspection
shall be made jointly by the IHA and the
contractor. The IHA must notify the
HUD field office before this inspection.
Unless HUD has issued a corrective
§ 905.260 Construction and inspections.
action order with respect to this
*
*
*
*
*
function, in accordance with § 905.135,
- (a) Conventional projects. Unless
the IHA may proceed with acceptance
HUD has issued a corrective action
without HUD approval. (See § 905.212.)
order with respect to this function, in
In an MH project, homebuyers shall also
accordance with § 905.135, the IHA may
be invited to participate in the
prepare the plans, advertise, and award
inspection of their homes, but
a construction contract without prior
acceptance shall be by the IHA.
HUD approval and certify compliance
Maximum consideration shall be given
with HUD procedures in that process.
to all homebuyer concerns. When the
(See § 905.212.) The IHA must submit
BIA has maintenance responsibility for
copies of the plans, advertisements and
any part of the project after completion,
construction contract with the
it too shall be invited to participate.
certification to HUD.
(2) If the inspection discloses no
(b) Turnkey and m odified turnkey
deficiencies other then punch list items
projects. Unless HUD has issued a
or seasonal completion items, the IHA
corrective action order with respect to
this function, in accordance with
may develop an interim Certificate of
§ 905.135, the IHA may execute the
Completion for submission to HUD. The
contract of sale without prior HUD
interim Certificate will detail the items
approval and certify in writing proper
remaining and set forth a schedule for
preparation of the plans and execution
their completion, and will allow the IHA
of the contract of sale. (See § 905.212.)
to accept the units (or stage) for
The IHA shall submit copies of the plans occupancy. Unless HUD has issued a
and Contract of Sale with the
corrective action order with respect to
certification to HUD.
this function, in accordance with
(c) Force account. Unless HUD has
§ 905.135, the IHA may release the
issued a corrective action order with
monies due the contractor less
respect to this function, in accordance
withholdings in accordance with the
with § 905.135, the IHA may prepare the construction contract. (See § 905.212.)
final working drawings, showing the
(3) The contractor shall complete the
scope of work to be performed by the
punch list items in accordance with the
IHA staff e r by subcontractors, and the
time schedule contained in the interim
solicitation for work and begin work
Certificate of Completion. Unless HUD
without prior HUD approval. (See
has issued a corrective action order with
§ 905.212.) The IHA will then certify
respect to this function, in accordance
proper preparation of the drawings and
with § 905.135, the IHA may pay the
solicitation of work and will submit
contractor for such items without HUD
copies of the drawings.
approval.
(See § 905.212.) The IHA shall
(d) IHA construction inspections.
not accept an item if there is a dispute
Whatever the development method
as to whether the item has been
used, the IHA shall be responsible for
completed. If the IHA is satisfied that
obtaining independent inspections
the applicable requirements of the
throughout the construction period. The
construction contract and the interim
frequency of inspections and the
Certificate have been met, the IHA shall
procedures to be used shall assure
prepare a final Certificate of
completion of quality housing in
Completion. Unless HUD has issued a
accordance with the contract
corrective action order with respect to
documents. Inspections shall be
this function, in accordance with
performed by an independent architect,
§ 905.135, the IHA will submit the final
engineer, or other qualified person
certificate and certify in writing that the
selected by the IHA. Unless HUD has
items have been completed, and release
issued a corrective action order with
the amounts withheld to the contractor.
respect to this function, in accordance
(See § 905.212.)
with § 905.135, HUD approval is not
*
*
*
*
*
required. (See § 905.212.)
*
*
*
*
*
15. In § 905.255, paragraph (g) is
amended by adding, before the period in
the last sentence, the words, “for the
project”.
16. In section 905.260 (paragraphs (a)
through (d) and (f) are revised. The OMB
number remains unchanged.

(f)
Completion inspection. (1) The
contractor shall notify the IHA in
writing when the contract work (or

§905.265

[Am ended]

17.
In § 905.265, the first sentence of
paragraph (b) is amended by removing
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the work "HUD” and replacing it with
the words “the contractor”.
18. Section 905.335 is amended by
removing the last sentence and
replacing it with the following sentence:
§ 905.335 Rent and homebuyer payment
collection policy.

* * * Unless HUD has issued a
corrective action order in accordance
with § 905.135, HUD approval of the
policy is not required.
19. A new § 905.346 is added, to read
as follows:
§ 905.346

Fire safety.

(a) A p p licab ility . This section applies
to all IHA-owned or -leased housing,
including Mutual Help and Turnkey III.
(b) S m oke d etecto rs. (1) After October
30,1992, each unit must be equipped
with at least one battery-operated or
hard-wired smoke detector, or such
greater number as may be required by
applicable State, local, or Tribal codes,
in working condition, on each level of
the unit. In units occupied by hearingimpaired residents, smoke detectors
must be hard-wired.
(2) After October 30,1992, the public
areas of all housing covered by this
section must be equipped with a
sufficient number, but not less than one
for each area, or battery-operated or
hard-wired smoke detectors to serve as
adequate warning of fire. Public areas ,
include, but are not limited to, laundry
rooms, community rooms, day care
centers, hallways, stairwells, and other
common areas.
(3) The smoke detector for each
individual unit must be located, to the
extent practicable, in a hallway
adjacent to the bedroom or bedrooms. In
units occupied by hearing-impaired
residents, hard-wired smoke detectors
must be connected to an alarm system
designed for hearing-impaired persons
and installed in the bedroom or
bedrooms occupied by the hearingimpaired residents. Individual units that
are jointly occupied by both hearing and
hearing-impaired residents must be
equipped with both audible and visual
types of alarm devices.
(4) If needed, battery-operated smoke
detectors, except in units occupied by
hearing-impaired residents, may be
installed as a temporary measure where
no detectors are present in a unit.
Temporary battery-operated smoke
detectors must be replaced with hard
wired electric smoke detectors in the
normal course of an IHA’s planned
CIAP or CGP program to meet the HUD
Modernization Standards or applicable
State, local, or Tribal codes, whichever
standard is stricter. Smoke detectors for
units occupied by hearing-impaired

words “in accordance with a schedule”
residents must be installed in
and replacing them with the word “as”:
accordance with the acceptability
and paragraph (e) is amended by
criteria in paragraph (b)(3) of this
removing the last sentence and
section.
(5)
IHAs shall use operating funds to replacing it with the following sentence:
provide battery-operated smoke
§ 3905.427 Homebuyer payments— p o s t detectors in units that do not have any
1976 projects.
smoke detector in place. If operating
*
*
*
*
*
funds or reserves are insufficient to
(e)
*
*
*
Unless
HUD has issued a
accomplish this, IHAs may apply for
corrective action order with respect to
emergency CIAP funding. IHAs may
this function, in accordance with
apply for CIAP or CGP funds to replace
§ 905.135, HUD approval is not required.
battery-operated smoke detectors with
25. In § 905.431, paragraph (a) is
hard-wired smoke detectors in the
amended by removing the last sentence
normal course of a planned
and by replacing it with the following
modernization program.
sentence:
§ 905.350

[Rem oved]

20. Section 905.350 is removed.
21. In | 905.407, paragraph (b)(3) is
revised to read as follows:
§905.407 Application.
*
*
*
*
*

(b) Sites. * * *
(3)
Alternative sites and substitution
o f sites. In order to minimize delay to
the project in the event of the
withdrawal of a selected homebuyer or
an approved site, the IHA should have a
reasonable number of alternatives
available. No substitution of a site shall
be permitted after final site approval
unless the change is necessary by
reason of special circumstances. Unless
HUD has issued a corrective action
order with respect to this function, in
accordance with § 905.135, HUD
approval of substitution of a site is not
required.
*

*

*

*

*

22. In § 905.413, paragraph (b) is
revised to read as follows:
§ 905.413 Special provisions for
development of an MH project
*
*
*
*
*

(b) Consultation with hom ebuyers.
The IHA shall provide for soliciting
comments from homebuyers and other
interested parties, as provided in
§ 905.225(c), concerning the planning
and design of the homes. Any changes
resulting from such consultation shall be
consistent with project standards and
cost limitations.
*

*

§ 905.416

*

*

*

[Am ended]

23. In § 905.416, the last sentence of
paragraph (d) is amended by removing
the phrase “by IHA certification to
HUD, or, for a “high risk” IHA, by the
HUD field office,”.
24. In § 905.427, paragraph (b) is
amended by removing the heading and
replacing it with the following words:
“Establishment o f payment. paragraph
(b)(1) is amended by removing the

§ 905.431

Operating reserve.

(a)
* * * If the IHA fails to maintain
an adequate operating reserve level,
HUD may issue a corrective action order
prescribing specific actions that the IHA
must take to improve its financial
condition. (See § 905.135.)
*

*

§905.434

*

*

*

[Amended]

26. In § 905.434, the introductory
language of paragraph (b) is amended
by removing the word “HUD” and
replacing it with the words “the HUD
field office".
27. In § 905.440, the last sentence of
paragraph (e)(5) is removed and
replaced by the following sentence:
§ 905.440

Purchase of home.

(e) * * *
(5)
* * * The required documents
shall be approved by the attorney
representing the IHA and by the
homebuyer or the homebuyer’s attorney.
*
*
*
*
*
28. In § 905.443, paragraph (a)(2) is
amended by removing the following
phrase: “(subject to approval by the
HUD field office)”; paragraph (b)(1) is
amended by removing, from the third
sentence, the following words: “be in a
form approved by the HUD field office
and shall”; paragraph (c)(3) is amended
by removing the following words: “, as
approved by HUD”; and a new
paragraph (g) is added, to read as
follows:
§ 905.443
*

*

IHA homeownership financing.
*

*

*

(g)
HUD rev iew an d ap p rov al. Unless
HUD has issued a corrective action
order with respect to this function, in
accordance with § 905.135, the IHA may
proceed with providing IHA financing
without prior HUD approval. IHAs
without prior experience in IHA
financing should consult with the HUD
field office.
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29. In § 905.923, paragraph (b)(3) is
revised to read as follows:
§ 905.923 General Requirements for HUD
Approval of Disposition or Demolition.
*
*
*
*
*

(b) * * *
(3) A certification by the chief
executive officer, or designee, that the
unit of general local government will
provide relocation assistance to all
tenants displaced by an activity covered
by this subpart, at the levels described
in, and in accordance with the
requirements of, the Uniform Relocation
Assistance and Real Property
Acquisition Policies Act of 1970 and
implementing regulations at 49 CFR part
24.
§ 905.925

[Rem oved]

30. Section 905.925 is removed.
Dated: August 25,1992.
Joseph G. Schiff,

A ssistant S ecretary fo r P ublic an d Indian
Housing.
[FR Doc. 92-20811 Filed 9-1-92; 8:45 am]
BILLING CODE 4210-33-M

DEPARTM ENT O F TH E TR EA SUR Y
Internal Revenue Service
26 CFR Parts 1 and 602
[T.D . 8430]
RIN 1545-AQ07

Procedure for Monitoring Compliance
With Low-Income Housing Credit
Requirements
AGENCY: Internal Revenue Service,
Treasury.
ACTION: Final regulations.
S u m m a r y : This document contains final

Income Tax Regulations relating to the
requirement that State allocation plans
provide a procedure for State and local
housing credit agencies to monitor for
compliance with the requirements of
section 42 of the Internal Revenue Code.
State and local housing credit agencies
are to report any noncompliance to the
Internal Revenue Service. These final
regulations affect State and local
housing credit agencies, owners of
buildings or projects for which the lowincome housing credit is claimed, and
taxpayers claiming the low-income
housing credit.
e f f e c t i v e d a t e : These final regulations
are effective June 30,1993.
FOR FURTHER INFORMATION CO N TA C T:

Paul F. Handleman, (202) 622-3040 (not a
toll-free call).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction A ct

The collection of information
contained in this final regulation has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3504(h))
under control number 1545-1291. The
estimated annual burden per State or
local government respondent/
recordkeeper varies from 10 hours to
1,500 hours, with an estimated average
of 250 hours. The estimated annual
burden for all other respondent/
recordkeepers varies from .5 hours to 3
hours, with an estimated average of 1
hour.
These estimates are an approximation
of the average time expected to be
necessary for the collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents/recordkeepers may require
greater or less time, depending on their
particular circumstances.
Comments concerning the accuracy of
this burden and suggestions for reducing
this burden should be directed to the
Internal Revenue Service, Attn: IRS
Reports Clearance Officer T:FP,
Washington, DC 20224, and to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.
Background

On December 27,1991, the Internal
Revenue Service published in the
Federal Register a notice of proposed
rulemaking (56 FR 67018) under section
42 of the Internal Revenue Code of 1986
with respect to the low-income housing
credit.
A number of public comments were
received concerning these regulations,
and a public hearing was held on March
4,1992. After consideration of the
written comments and those presented
at the hearing, the proposed regulations
are adopted, as revised, by this Treasury
decision.
Explanation o f Provisions

Section 42 provides for a low-income
housing credit that may be claimed as
part of the general business credit under
section 38. The credit determined under
section 42 is allowable only to the
extent the owner of a qualified lowincome building receives a housing
credit allocation from a State or local
housing credit agency (“Agency”),
unless the building is exempt from the
allocation requirement by reason of
section 42(h)(4)(B). Under section

42(m)(l)(A), the housing credit dollar
amount for any building is zero unless
the amount was allocated pursuant to a
qualified allocation plan of the Agency
Similarly, under section 42(m)(l)(D), the
housing credit dollar amount for any
project qualifying under section 42(h)(4)
is zero unless the project satisfies the
requirements for allocation o f a housing
credit dollar amount under the qualified
allocation plan of the Agency.
Under section 42(m)(l)(B)(iii), which
was amended and renumbered by the
Revenue Reconciliation Act of 1990 (the
“1990 Act”), an allocation plan is not
qualified unless it contains a procedure
that the Agency (or an agent of, or
private contractor hired by, the Agency)
will follow in monitoring compliance
with the provisions of section 42. The
Agency is to notify the Internal Revenue
Service of any noncompliance of which
the Agency becomes aware.
Section 42(m)(l)(B)(iii) is effective on
January 1,1992, and applies to all
buildings for which the low-income
housing credit determined under section
42 is, or has been, allowable at any time.
These final regulations provide
guidance on section 42(m)(l)(B)(iii).
Under the regulations, an allocation
plan meets the requirement of section
42(m)(l)(B)(iii) if it includes a monitoring
procedure that contains, in substance,
all of the provisions specified in the
regulations.
The specified provisions are minimum
requirements; a monitoring procedure
may contain additional provisions or
requirements. Moreover, the language,
form, and order of the specified
provisions as set forth in the regulations
need not be exactly duplicated in an
allocation plan in order for the plan to
include a monitoring procedure as
required by the regulations. As long as
the substance of the provisions specified
in the regulations is contained in the
allocation plan as a whole, the
allocation plan satisfies the monitoring
procedure required by the regulations.
These regulations only address
compliance monitoring procedures of
Agencies. They do not address forms
and other records that may be required
by the Internal Revenue Service on
examination or audit.
Public Comments

Comments on R ecordkeeping and
R ecord Retention
One comment suggested that where
an allocation of credit has been made on
a project basis under section 42(h)(1)(F),
the recordkeeping and record retention
provisions should also apply on a
project basis. This suggestion has not

F ed eral R egister / Vol. 57, No. 171 / W ed n esd ay , Septem ber 2, 1992 / Rules and Regulations 4 0 1 1 9
been adopted because only the
minimum set-aside requirement under
section 42(g)(1) is satisfied on a projectby-project basis. AH other requirements
of section 42 must be met on a buildingby-building basis.
Two comments suggested that owners
of low-income housing projects be
required to keep records describing how
utility allowances are determined.
Because utility aUoWances are taken
into account in determining whether a
unit is rent-restricted under section
42(g)(2)(B)(ii), the final regulations
include utility aHowances among the
rent records to be retained by owners.
Another comment suggested that
owners should be required to keep
records showing: (1) The number of
occupants in each unit and changes in
the number of occupants for those units
where rent is determined by the number
of occupants per unit; (2) information on
unit size, including the number of
bedrooms and square footage of the
unit; and (3) how the eligible basis was
calculated at the end of the first year of
the credit period. These suggestions
have been adopted by the final
regulations. Also in response to this
comment, the final regulations clarify
that the records of tenant income should
be kept on a per unit basis. However,
this comment’s suggestion that owners
be required to retain marketing and
advertising materials demonstrating that
units are available to the general public
has not been adopted by Hie final
regulations because marketing and
advertising materials may not be
sufficient to demonstrate that a building
satisfies the general public use
requirement
One comment suggested that if a
building is sold or transferred, the
building owner should be required to
transfer all records to the new owner. In
the case of an audit the new owner
needs at least some of those records in
order to demonstrate that any credit is
allowable for the building and to avoid
recapture. In particular, records of the
first year of the credit period are
necessary to show that credit is
allowable for any later year in the credit
period. H ie final regulations do not
address transfers of records to new
owners of buildings because these
regulations are directed to Agencies and
Agencies are not required to monitor
prior years of the compliance period
once those years end. Nevertheless,
even without an Agency requirement,
the transferee, as part of its transaction
with the transferor, should obtain the
first year information from the
transferor in order to substantiate
credits claimed.

Several comments suggested that
tenant participation in a housing
assistance program under section 8 of
the United States Housing Act of 1937
*
("Section 8”) should exempt the owner
from having to obtain supporting income
documentation from that tenant because
public housing authorities verify each
Section 8 tenant’s income and assets.
Participation in the Section 8 program
does not necessarily guarantee that a
tenant has a qualifying income equal to
Qr less than the income limitation under
section 42(g). However, in response to
this suggestion, the final regulations
provide that if public housing authorities
submit a statement to the building
owner declaring that a Section 8
tenant’s income does not exceed the
applicable income limit under section
42(g), the owner is not required to obtain
other documentation to verify that
tenant’s income.
Several comments noted that the
definition of annual income under the
Section 8 program is based on the
tenant's anticipated annual income for
the 12 months following the income
certification. These commentators
suggested that federal income tax
returns not be considered permissible
documentation of income because tax
returns only show income for the prior
tax year. This suggestion has not been
adopted by the final regulations
because, although the determination of
annual income is not based upon gross
income for federal income tax purposes
(tenant income is calculated in a manner
consistent with the determination of
annual income under Section 8), tax
returns do supply evidence of a tenant’s
sources of income and are signed under
penalty of perjury.
Several comments stated that the
requirement that owners retain each
year’s records for 6 years beyond the
end of the building's compliance period
is unreasonable. In response to these
comments, the final regulations do not
require owners to retain a year’s records
for more than 6 years after the due date
(with extensions) for filing the federal
income tax return for that year.
However, because under the final
regulations the records for the first year
of the credit period are needed to prove
the building’s eligibility for the credit
each year, those records must be
retained for at least 6 years beyond the
due date (with extensions) for filing the
federal income tax return for the last
year of the building’s compliance period.
This is appropriate because, as noted
above, these records may be needed to
show that credit is aUowable.
Two comments questioned whether
records should be kept for the extended

use period under section 42(h)(6)(D). H ie
final regulations do not contain any such
requirement because recapture of Hie
credit can result only from
noncompliance occurring during the
compliance period. However, an Agency
may require retenUon of records for a
longer period if it desires.
One comment questioned the period
for which an Agency should retain its
records. In response, the final
regulafions provide that an Agency must
retain records of noncompliance or
failure to certify for 6 years beyond the
Agency’s filing of the respecHve Form
8823, ‘‘Low-Income Housing Credit
Agencies Report of Noncompliance.’’ In
all other cases, the Agency must retain
the certificafion8 and records for 3 years
from the end of the calendar year the
Agency receives the certificafions and
records.
Comments on Cerfificafion and Review
Two comments suggested that
building owners be required to certify
the applicable fraction and eligible basis
claimed on the last filed Form 8609
(Schedule A), “Annual Statement.” This
suggestion has not been adopted
because this informafion is already
available to the Examination Division of
the Internal Revenue Service. The
Sendee bears the responsibility for
determining whether a building owner
has claimed the correct amount of credit
each year and whether the building
owner is subject to recapture. It is not
the intent of these regulafions to have
Agencies audit income tax returns.
However, in response to this comment,
the final regulafions add touthe list of
certifications a requirement that owners
certify that the applicable fraction under
section 42(c)(1)(B) has not changed from
the prior year or, if the applicable
fracfion has changed, that the owners
describe the change.
Several comments questioned
whether an Agency is required to
choose the reporting period the
certifications cover or whether the
certifications must cover the owner’s
taxable year. Those comments also
suggested that the certifications should
cover the preceding 12-month period. In
response to this suggestion, the final
regulafions state that the annual owner
certificafions should cover the preceding
12-month period. However, an Agency is
free to require more frequent
certifications covering shorter time
periods provided that all months within
each 12-month period are subject to
certification.
One comment suggested that the
review provision should include
monitoring for violations of the rent
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restrictions under section 42(g)(2). This
suggestion has been adopted by the final
regulations.
Another comment suggested that the
final regulations provide that the “next
available unit” rule is not violated, and
credit is not recaptured, if a vacant lowincome unit of comparable or smaller
size is rented on a temporary basis to a
market-rate tenant. This suggestion has
not been adopted. The issue of whether
temporary rentals result in recapture of
the credit is not properly addressed in
regulations on compliance monitoring,
but will be addressed iii future guidance
on credit recapture.
Two comments suggested that owners
of buildings with 100 percent lowincome occupancy should be required to
submit tenant income certifications only
for those units that became vacant after
the previous year’s compliance
certifications were submitted. This
suggestion has not been adopted
because the determination of whether a
tenant qualifies for purposes of the lowincome set-aside is made on a
continuing basis, both with regard to the
tenant’s income and the qualifying area
income, rather than only on the date the
tenant initially occupies the unit. S e e 2
H.R. C onf. R ep. N o. 841, 99th Cong., 2 d
S ess. il-9 3 (1986), 1988-3 (V oL 4) C.B. 93.
Numerous comments suggested that
the review provision be revised to
provide for random sampling in both
review choices. In addition, the
comments requested guidance as to the
number of projects that must be
inspected each year and the number of
units in each project that must be
examined. The comments also requested
additional flexibility in designing a
review procedure than that available
under the proposed regulations. In
response to these suggestions, the
review provision of the final regulations
has been revised to provide Agencies
with more flexibility and certainty in
designing monitoring procedures. The
final regulations permit a review
provision containing any one or more of
the following three sets of requirements:
(1) The owners of at least 50 percent of
all low-income housing projects in the
Agency’s jurisdiction must submit to the
Agency for compliance review a copy of
the annual income certification, the
documentation the owner has received
to support that certification, and the rent
record for each low-income tenant in at
least 20 percent of the low-income units
in their projects; (2) the Agency must
inspect at least 20 percent of the lowincome housing projects in the Agency’s
jurisdiction each year and must inspect
the low-income certification, the
documentation the owner has received

to support that certification, and the rent
record for each low-income tenant in at
least 20 percent of the low-income units
in those projects; or (3) the owners of all
low-income housing projects in the
Agency’s jurisdiction must submit to the
Agency each year information on tenant
income and rent for each low-income
unit, in the form and manner designated
by the Agency, and the owners of at
least 20 percent of the projects in the
Agency’s jurisdiction must submit to the
Agency for compliance review a copy of
the annual income certification, the
documentation the owner has received
to support that certification, and the rent
record for each low-income tenant in at
least 20 percent of the low-income units
in their projects. The Agency should
determine which tenants’ records are to
be submitted by the owners for review.
Numerous comments questioned how
the permitted exception would operate
with respect to certain buildings
financed with tax-exempt bond
proceeds or with loans made under the
Farmers Home Administration (FmHA)
section 515 program. In response to
these comments, the final regulations
clarify this exception. Under the final
regulations, a monitoring procedure may
except FmHA-financed or bondfinanced buildings from the review
provision if the FmHA or tax-exempt
bond issuer agrees to provide
information concerning the income and
rent of the tenants in the building to the
Agency. The Agency may assume the
accuracy of the information provided by
the FmHA or the tax-exempt bond
issuer without verification. The Agency
must review the information and
determine that the income limitation and
rent restriction of section 42 (g)(1) and
(2) are met. However, if the information
provided by the FmHA or tax-exempt
bond issuer is not sufficient for the
Agency to make this determination, the
Agency must request the necessary
additional income or rent information
from the owner of the buildings.
C om m ents on A uditing
One comment suggested that the use
of the term “auditing” in the proposed
regulations is misleading because it
implies that the Agency is to audit the
tax records of the owner of the building
for the Service. In response to this
suggestion, the final regulations
substitute the term “inspection.”
Another comment noted that the
proposed regulations could be
interpreted as prohibiting a separate
physical inspection of a building without
a review of the records. This
interpretation was not intended. An
inspection may include, but is not
required to include, a review of records.

C om m ents on N otification o f
N on com p lian ce
Several comments suggested that
notification of noncompliance to the
Service not be required where the
noncompliance has been corrected
within a reasonable amount of time.
This suggestion has not been adopted
because it may not always be easy or
even possible for an Agency to
determine whether corrected
noncompliance results in recapture of
the credit. Accordingly, under the final
regulations, all noncompliance, whether
or not corrected, must be reported so
that the Service can determine whether
the taxpayer is subject to recapture of
the credit.
Another comment suggested that any
change in a building’s eligible basis
should be considered noncompliance
that must be reported to the Service. The
commentator reasons that this is
necessary to ensure that the information
being provided on the annual
certifications and Form 8586, "LowIncome Housing Credit,” and Form 8609
(Schedule A) are consistent. Changes in
eligible basis and the applicable fraction
that result in a decrease in qualified
basis result in recapture of credit.
Therefore, the final regulations provide
that any change in either the applicable
fraction or eligible basis that results in a
decrease in the project’s qualified basis
should be considered noncompliance
that must be reported to the Service.
One comment suggested that tenant
fraud should be reported to the Service.
No specific changes to the regulations
have been made in response to this
suggestion. If tenant fraud results in
noncompliance, the noncompliance
should be reported.
Comments suggested that any notice
sent to a building owner and the Form
8823 sent to the Service should be
required to be sent by certified mail.
These suggestions have not been
adopted; although an Agency is free to
use certified mail, it is not required to do
so.
One comment suggested that any fees
paid to an agent or other private
contractor for delegated compliance
monitoring should not be contingent
upon a finding of compliance or
noncompliance. The final regulations do
not contain this suggested provision.
However, it is the view of the Treasury
and the Service that if an Agency makes
the payment of compliahce monitoring
fees to an agent or private contractor
contingent upon a finding of compliance
or noncompliance, the Agency may not
be using reasonable diligence to ensure
that the agent or private contractor
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properly performs the delegated
compliance monitoring responsibilities.
One comment suggested that an
Agency be permitted to delegate
monitoring responsibilities to another
Agency, including the responsibility of
notifying the Service of any
noncompliance of which the delegated
Agency becomes aware. In response to
this suggestion, the final regulations
allow Agencies to delegate some or all
of their compliance monitoring
responsibilities for a building to another
Agency within the State.
One comment suggested that although
compliance monitoring is not required of
Agencies before January 1,1992, if an
Agency becomes aware of
noncompliance that occurred before that
date, the Agency should be required to
notify the Service of that
noncompliance. The final regulations
adopt this comment which reflects
section 42(m)(l)(B)(iii) as effective
before its amendment by the 1990 Act.
Several comments suggested that the
regulations should expressly permit an
Agency to establish reasonable
administrative fees for covering an
Agency’s expenses in monitoring
compliance, and other comments
suggested that the failure to pay
monitoring fees should be considered
noncompliance. Section 42 does riot
prohibit an Agency from charging an
administrative fee to cover the Agency’s
expenses in monitoring for compliance,
but this is a matter for the determination
of the Agency, rather than the Service.
Accordingly, the regulations do not
address any issues concerning Agency
fees.
Special Analyses
It has been determined that these
rules are not major rules as defined in
Executive Order 12291. Therefore, a
Regulatory Impact Analysis is not
required. It has also been determined
that section 553 (b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, a final
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805 (f) of
the Internal Revenue Code, the notice of
proposed rulemaking for the regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for Comment on its
impact on small business.
Drafting Information
The principal author of these
regulations is Paul F. Handleman, Office
of the Assistant Chief Counsel
(Passthroughs and Special Industries),
Internal Revenue Service. However,

(D)
The notification-of-noncompliance
provisions of paragraph (e) of this
section.
(ii) O rder an d form . A monitoring
List of Subjects
procedure will meet the requirements of
26 CFR 1.37-1 through 1.44A -4
section 42 (m)(l)(B)(iii) if it contains the
substance of these provisions. The
Credits, Income taxes, Reporting and
particular order and form of the
Recordkeeping requirements.
provisions in the allocation plan is not
26 CFR p a r t 602
material. A monitoring procedure may
contain additional provisions or
Reporting and recordkeeping
requirements.
requirements.
(b)
R ecord k eep in g an d rec o rd
Adoption of Amendments to the
reten tion p ro v isio n s— (1 ) R ecord k eep in g
Regulations
p rov ision . Under the recordkeeping
Accordingly, 26 CFR parts 1 and 602
provision, the owner of a low-income
are amended as follows:
housing project must be required to keep
records for each qualified low-income
PART 1— INCOME TA X ; TA X A B LE
building in the project that show for
YEARS BEGINNING AFTER
each year in the compliance period—
DECEMBER 31,1953
(i) The total number of residential
Paragraph 1. The authority citation
rental units in the building (including the
for part 1 is amended by adding the
number of bedrooms and the size in
following citation:
square feet of each residential rental
unit);
Authority: 26 U.S.C. 7805 * * ‘ Section
1.42-5 is also issued under 26 U.S.C. 42 (n)
(ii) The percentage of residential
♦ * ★
rental units in the building that are lowincome units;
Par. 2. New § 1.42-5 is added to read
(iii) The rent charged on each
as follows:
residential rental unit in the building
§ 1.42-5 Monitoring compliance with low*
(including any utility allowances);
income housing credit requirements.
(iv) The number of occupants in each
(a)
C om p lian ce m on itorin g
low-income unit, but only if rent is
requ irem en t—(1) In g en eral. Under
determined by the number of occupants
section 42(m)(l)(B)(iii), an allocation
in each unit under section 42(g)(2) (as in
plan is not qualified unless it contains a
effect before the amendments made by
procedure that the State or local housing the Revenue Reconciliation Act of 1989);
credit agency (“Agency”) (or an agent
(v) The low-income unit vacancies in
of, or other private contractor hired by,
the building and information that shows
the Agency) will follow in monitoring for
when, and to whom, the next available
noncompliance with the provisions of
units were rented;
section 42 and in notifying the Internal
(vi) The annual income certification of
Revenue Service of any noncompliance
each low-income tenant per unit;
of which the Agency becomes aware.
(vii) Documentation to support each
These regulations only address
low-income tenant’s income certification
compliance monitoring procedures
required of Agencies. The regulations do (for example, a copy of the tenant’s
not address forms and other records that federal income tax return, Forms W -2,
or verifications of income from third
may be required by the Service on
parties such as employers or state
examination or audit. For example, if a
agencies paying unemployment
building is sold or otherwise transferred
compensation). Tenant income is
by the owner, the transferee should
calculated in a manner consistent with
obtain from the transferor information
the determination of annual income
related to the first year of the credit
under section 8 of the United States
period so that the transferee can
Housing Act of 1937 ("Section 8”), not in
substantiate credits claimed.
accordance with the determination of
(2) R equ irem en ts fo r a m on itorin g
gross income for federal income tax
p ro ced u re—(i) In g en eral. A procedure
liability. In the case of a tenant receiving
for monitoring for noncompliance under
housing assistance payments under
section 42(m)(l)(B)(iii) must include—
Section 8, the documentation
(A) The recordkeeping and record
requirement of this paragraph (b)(l)(vii)
retention provisions of paragraph (b) of
is satisfied if the public housing
this section;
authority provides a statement to the
(B) The certification and review
building owner declaring that the
provisions of paragraph (c) of this
tenant’s income does not exceed the
section;
(C) The inspection provision o f
applicable income limit under section 42
paragraph (d) of this section; and
(g);
other personnel from the Service and the
Treasury Department participated in
their development.
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(viii) The eligible basis and qualified
account local health, safety, and
basis of the building at the end of the
building codes;
first year of the credit period; and
(vii) There was no change in the
(ix) The character and use of the
eligible basis (as defined in section
nonresidential portion of the building
43(d)) of any building in the project, or if
included in the building’s eligible basis
there was a change, the nature of the
under section 42 (d) [e.g., tenant
change (e.g ., a common area has become
facilities that are available on a
commercial space, or a fee is now
charged for a tenant facility formerly
comparable basis to all tenants and for
which no separate fee is charged for use provided without charge);
(viii) All tenant facilities included in
of the facilities, or facilities reasonably
the eligible basis under section 42(d) of
required by the project).
(2)
R eco rd reten tion p ro v isio n . Underany building in the project, such as
swimming pools, other recreational
the record retention provision, the
facilities, and parking areas, were
owner of a low-income housing project
provided on a comparable basis without
must be required to retain the records
charge to all tenants in the building;
described in paragraph (b)(1) of this
(ix) If a low-income unit in the project
section for at least 6 years after the due
became vacant during the year, that
date (with extensions) for filing the
reasonable attempts were or are being
federal income tax return for that year.
made to rent that unit or the next
The records for the first year of the
credit period, however, must be retained available unit of comparable or smaller
size to tenants having a qualifying
for at least 6 years beyond the due date
income before any units in the project
(with extensions) for filing the federal
income tax return for the last year of the were or will be rented to tenants not
having a qualifying income;
compliance period of the building.
(x) If the income of tenants of a low(c)
C ertification a n d rev iew
income unit in the project increased
p ro v isio n s—(1) C ertification . Under the
above the limit allowed in section
certification provision, the owner of a
42(g) (2) (jD) (ii), the next available unit of
low-income housing project must be
comparable or smaller size in the project
required to certify at least annually to
was or will be rented to tenants having
the Agency that, for the preceding 12a qualifying income; and
month period—
(xi) An extended low-income housing
(i) The project met the requirements
commitment as described in section
of:
42(h)(6) was in effect (for buildings
(A) The 20-50 test under section 42
subject to section 7108(c)(1) of the
(g)(1)(A), the 40-60 test under section 42
Revenue Reconciliation Act of 1989).
(g)(1)(B)» or the 25-60 test under sections
(2) R ev iew . The review provision
42 (g)(4) and 142 (d)(6) for New York
must—
City, whichever minimum set-aside test
(i) require that the Agency review the
was applicable to the project; and
certifications submitted under
(B) If applicable to the project, the 15- paragraph (c)(1) of this section for
40 test under sections 42(g)(4) and 142
compliance with the requirements of
(d)(4)(B) for "deep rent skewed”
section 42;
projects;
(ii) contain at least one of the
(ii) There was no change in the
following requirements:
applicable fraction (as defined in section
(A) The owners of at least 50 percent
42(c)(1)(B)) of any building in the
of all low-income housing projects in the
project, or that there was a change, and
Agency’s jurisdiction must submit to the
a description of the change;
Agency for compliance review a copy of
(iii) The owner has received an annual the annual income certification, the
income certification from each lowdocumentation the owner has received
income tenant, and documentation to
to support that certification, and the rent
support that certification; or, in the case
record for each low-income tenant in at
of a tenant receiving Section 8 housing
least 20 percent of the low-income units
assistance payments, the statement from in their projects;
a public housing authority described in
(B) The Agency must inspect at least
paragraph (b)(l)(vii) of this section;
20 percent of low-income housing
(iv) Each low-income unit in the
projects each year and must inspect the
project was rent-restricted under section low-income certification, the
42(g)(2);
documentation the owner has received
(v) All units in the project were for
to support that certification, and the rent
use by the general public and used on a
record for each low-income tenant in at
nontransient basis (except for
least 20 percent of the low-income units
transitional housing for the homeless
in those projects; or
provided under section 42 (i)(3)(B)(iii));
(C) The owners of all low-income
(vi) Each building in the project was
housing projects must submit to the
suitable for occupancy, taking into
Agency each year information on tenant

income and rent for each low-income
unit, in the form and manner designated
by the Agency, and the owners of at
least 20 percent of the projects must
submit to the Agency for compliance
review a copy of the annual income
certification, the documentation the
owner has received to support that
certification, and the rent record for
each low-income tenant in at least 20
percent of the low-income units in their
projects; and
(iii)
Require that the Agency
determine which tenants’ records are to
be inspected or submitted by the owners
for review. If a monitoring procedure
includes the review provision described
in paragraph (c)(2)(ii)(B) of this section,
the records to be inspected must be
chosen in a manner that will not give
owners of low-income housing projects
advance notice that their records for a
particular year will or will not be
inspected. However, an Agency may
give an owner reasonable notice that an
inspection will occur so that the owner
may assemble records (for example, 30
days notice of inspection). See
paragraph (d) of this section for the
inspection provision that is required to
be included in all monitoring
procedures.
(3) F req u en cy a n d form o f
certifica tio n . A monitoring procedure
must require that the certifications and
reviews of paragraph (c)(2) and (2) of
this section be made at least annually
covering each year of the 15-year
compliance period under section 42(i)(l).
The certifications must be made under
penalty of perjury. A monitoring
procedure may require certifications and
reviews more frequently than on a 12month basis, provided that all months
within each 12-month period are subject
to certification.
(4) E x cep tion fo r certain bu ildin gs—(i)
In g en eral. The review requirements
under paragraph (c)(2)(ii) (A), (B), and
(C) of this section may provide that
owners are not required to submit, and
the Agency is not required to review, the
tenant income certifications, supporting
documentation, and rent records for
buildings financed by the Farmers Home
Administration (FmHA) under the
section 515 program, or buildings of
which 50 percent or more of the
aggregate basis (taking into account the
building and the land) is financed with
the proceeds of obligations the interest
on which is exempt from tax under
section 103 (tax-exempt bonds). In order
for a monitoring procedure to except
these buildings, die Agency must meet
the requirements of paragraph (c)(4)(ii)
of this section.

Fed eral R egister / Vol. 57, No. 171 / W ed n esd ay, Septem ber 2, 1992 / Rules and R egulations 4 0 1 2 3
paragraph (e)(2) of this section to the
(ii) A greem en t a n d rev iew . The
owner of a low-income housing project
Agency must enter into an agreement
and the notice described in paragraph
with the FmHA or tax-exempt bond
(e)(3) of this section to the Service.
issuer. Under the agreement, the FmHA
(2) N o tice to ow n er The Agency must
or tax-exempt bond issuer must agree to
be required to provide prompt written
provide information concerning, the
notice to the owner of a low-income
income and rent of the tenants in the ~
building to the Agency. The Agency may housing project if the Agency does not
receive the certification described in
assume the accuracy of the information
paragraph (c)(1) of this section, or does
provided by FmHA or the tax-exempt
not receive or is not permitted to inspect
bond issuer without verification. The
the tenant income certifications,
Agency must review the information
and determine that the income limitation supporting documentation, and rent
records described in paragraph
and rent restriction of section 42 (g)(1)
(c)(2(ii)(A), (B), or (c) of this section
and (2) are met. However, if the
(whichever is applicable), or discovers
information provided by the FmHA or
by inspection, review, or in some other
tax-exempt bond issuer is not sufficient
manner, that the project is not in
for the Agency to make this
compliance with the provisions of
determination, the Agency must request
section 42.
the necessary additional income or rent
(3) N otice to In tern al R ev en u e
information from the owner of the
S erv ice— (i) In g en eral. The Agency
buildings. For example, because FmHA
determines tenant eligibility based on its must be required to file Form 8823,
“Low-Income Housing Credit Agencies
definition of “adjusted annual income,”
Report of Noncompliance,” with the
rather than “annual income” as defined
under Section 8, the Agency may have to Service no later than 45 days after the
calculate the tenant’s income for section end of the correction period (as
described in paragraph (e)(4) of this
42 purposes and may need to request
section, including extensions permitted
additional income information from the
under that paragraph) and no earlier
owner.
(iii) E xam ple. The exception permitted than the end of the correction period,
whether or not the noncompliance or
under paragraph (c)(4)(i) and (ii) of this
failure to certify is corrected. The
section is illustrated by the following
Agency must explain on Form 8823 the
example.
nature of the noncompliance or failure
Exam ple. An Agency chooses the review
to certify and indicate whether the
requirement of paragraph (c)(2)(iij(A) of this
section and some of the buildings selected for owner has corrected the noncompliance
or failure to certify. Any change in either
review are buildings financed by the FmHA.
the applicable fraction or eligible basis
The Agency has entered into an agreement
described in paragraph (c)(4) (ii) of this
under paragraph (c)(l)(ii) and (vii) of
section with the FmHA with respect to those
this section, respectively, that results in
buildings. In reviewing the FmHA-financed
a decrease in the qualified basis of the
buildings, the Agency obtains the tenant
project under section 42 (c)(1)(A) is
income and rent information from the FmHA
noncompliance that must be reported to
for 20 percent of the low-income units in each
of those buildings. The Agency calculates the the Service under this paragraph (e)(3).
tenant income and rent to determine whether If an Agency reports on Form 8823 that a
building is entirely out of compliance
the tenants meet the income and rent
limitation of section 42 (g)(1) and (2). In order and will not be in compliance at any
to make this determination, the Agency may
time in the future, the Agency need not
need to request additional income or rent
file Form 8823 in subsequent years to
information from the owners of the FmHA
report that building's noncompliance.
buildings if the information provided by the
(ii) A g en cy reten tion o f record s. An
FmHA is not sufficient.
Agency must retain records of
(d) In sp ection p rov ision . Under the
noncompliance or failure to certify for 6
inspection provision, the Agency must
years beyond the Agency’s filing of the
have the right to perform an on-site
respective Form 8823. In all other cases,
inspection of any low-income housing
the Agency must retain the certifications
project at least through the end of the
and records described in paragraph (c)
compliance period of the buildings in the of this section for 3 years from the end
project. The inspection provision of this
of the calendar year the Agency
paragraph (d) is separate from any
receives the certifications and records.
review of low-income certifications,
(4) C orrection p erio d . The correction
supporting documents, and rent records
period shall be that period specified in
under paragraph (c)(2)(ii) of this section. the monitoring procedure during which
(e) N otification -of-n on com p lian ce
an owner must supply any missing
p ro v isio n —(1) In g en eral. Under the
certifications and bring the project into
notification-of-noncompliance
compliance with the provisions of
provisions, the Agency must be required section 42. The correction period is not
to give the notice described in
to exceed 90 days from the date of the

notice to the owner described in
paragraph (e)(2) of this section. An
Agency may extend the correction
period for up to 6 months, but only if the
Agency determines there is good cause
for granting the extension.
(f) D eleg ation o f A u thority—(1)
A g en cies p erm itted to d eleg a te
co m p lia n ce m onitoring fu n ction s—(i) In
g en eral. An Agency may retain an agent
or other private contractor (“Authorized
Delegate”) to perform compliance
monitoring. The Authorized Delegate
must be unrelated to the owner of any
building that the Authorized Delegate
monitors. The Authorized Delegate may
be delegated all of the functions of the
Agency, except for the responsibility of
notifying the Service under paragraph
(e) (3) of this section. For example, the
Authorized Delegate may be delegated
the responsibility of reviewing tenant
certifications and documentation under
paragraph (c) (1) and (2) of this section,
the right to inspect buildings and
records as described in paragraph (d) of
this section, and the responsibility of
notifying building owners of lack of
certification or noncompliance under
paragraph (e)(2) of this section. The
Authorized Delegate must notify the
Agency of any noncompliance or failure
to certify.
(ii) L im itation s. An Agency that
delegates compliance monitoring to an
Authorized Delegate under paragraph
(f) (l)(i) of this section must use
reasonable diligence to ensure that the
Authorized Delegate properly preforms
the delegated monitoring functions.
Delegation by an Agency of compliance
monitoring functions to an Authorized
Delegate does not relieve the Agency of
its obligation to notify the Service of any
noncompliance of which the Agency
becomes aware,
(2) A g en cies p erm itted to d eleg a te
co m p lia n ce m onitoring fu n ction s to
an o th er A gency. An Agency may
delegate all or some of its compliance
monitoring responsibilities for a building
to another Agency within the State. This
delegation may include the
responsibility of notifying the Service
under paragraph (e)(3) of this section.
(g) L iab ility . Compliance with the
requirements of section 42 is the
responsibility of the owner of the
building for which the credit is
allowable. The Agency’s obligation to
monitor for compliance with the
requirements of section 42 does not
make the Agency liable for an owner’s
noncompliance.
(h) E ffec tiv e d ate. Allocation plans
must comply with these regulations by
June 30,1993. The requirement of section
42 (m)(l)(B)(iii) that allocation plans
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contain a procedure for monitoring for
noncompliance becomes effective on
January 1,1992, and applies to buildings
for which a low-income housing credit
is, or has been, allowable at any time.
Thus, allocation plans must comply with
section 4Z{m)(l}(B}(iii) prior to June 30,
1993, the effective date o f these
regulations. An allocation plan that
complies with these regulations, with
the notice of proposed rulemaking
published in the Federal Register on
December 27,1991, or with a reasonable
interpretation of section 42{m}(l)(BJ(iii)
will satisfy the requirements of section
42(m)(l)(B)(iii) for periods before June
30,1993. Section 42(m)(l)(B)(iii) and
these regulations do not require
monitoring for whether a building or
project is in compliance with the
requirements of section 42 prior to
January 1,1992. However, if an Agency
becomes aware of noncompliance that
occurred prior to January 1,1992, the
Agency is required to notify the Service
of that noncompliance.
PART 602— OMB C O N TR O L NUMBERS
UNDER T H E PAPERWORK
REDUCTION A C T
Par. 3. The authority citation for part
602 continues to read as follows:
Authority: 23 U.S.C, 7805.
§ 602.101

[Am ended}

Par. 4. Section 602.101(cj is amended
by adding the following entry to the
table:
“1 4 2 - 5 ..... ............................. 1545-1291".
Michael P. Dolan,
A cting C om m issioner o f In tern al R evenue.
Approved- August 4 , 1992.
Fred T. Goldberg, Jr.,
A ssistant S ecretary o f th e Treasury.
[FR Doc. 92-21156 Filed 9-1-92; 8:45 am}
BILLING CODE 4830-01-M

DEPARTM ENT OF TR A N SPO R TATIO N
Coast Guard
33 CFR Part 100
[CGD1 92-001J
Special Local Regulation: New York
National Championship Race, New
York, NY
agency:
a c t io n :

Coast Guard, DOT.
Temporary final rule.

The Coast Guard is
establishing a temporary special local
regulation for the New York National
Championship Race. The event,
sponsored by Super Boat Racing Tour
will take place on Sunday, October 4th,
sum m ary:

1992. Temporary closure of the Lower
Hudson River between Battery Park and
Manhattan Pier 76 is needed to protect
the boating public from the hazards
associated with high speed powerboat
racing in confined waters.
e f f e c t i v e D A TE: This regulation is
effective from 12 pan. to 3 p.m. on
October 4,1992.

burden to the users of the waterway.
Parties from the NY and NJ maritime
community have been contacted to
provide input concerning this repeated
event. At the end of the comment period
no negative comments had been
received.

FOR FURTHER INFORMATION CO N TA C T:

Of the six letters that were received
from various marine industries around
the Port of New York and New Jersey,
none opposed the race as long as the
conditions, location, and time frame
mirror last year’s event as planned.
Therefore, no changes to the proposed
regulation were made as a result of their
comments.

BM l G. Gaffney, W aterways
Management Office, Coast Guard Group
New York (212) 668-7933.
SUPPLEMENTARY INFORMATION:

Drafting Information
The drafters of this regulation are
BM l G. Gaffney, Project Manager,
Captain of the Port, New York and
LCDR J. D. Stieb, Project Attorney, First
Coast Guard District, Legal Office.
Regulatory History
On May 1,1992 the Coast Guard
published a notice of proposed
rulemaking entitled Special Local
Regulation: New York National
Championship Race, New York, NY in
the Federal Register (57 FR 18850). Prior
to this publication, the Coast Guard
received six letters commenting on this
proposal with no negative comments. A
public hearing was not requested and
none w as held.
Background and Purpose

Discussion of Comments and Changes

Regulatory Evaluation
This regulation is not considered to be
major under Executive Order 12291 and
not significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979). The Coast Guard expects the
economic impact of this regulation to be
so minimal that a Regulatory Evaluation
is unnecessary due to the limited
duration of the race, the extensive
advisories that have been and will be
made to the affected maritime
community, and the fact that the event
is taking place on a Sunday afternoon,
which normally experiences only a light
volume of commercial marine traffic.

On December 11,1991 the sponsor,
Small Entities
Super Boat Racing, Inc., submitted a
For reasons set forth in the above
request to hold a power boat race in the
Regulatory Evaluation, the Coast Guard
Hudson River. The Coast Guard is
certifies under 5 U.S.C. 605(b) of the
establishing a temporary regulation in
Regulatory Flexibility Act (5 U .S.C 601
the Hudson River for this event known
e t s e q .J that this regulation will not have
as the "New York National
a significant economic impact on a
Championship Race.” This regulation
substantial number of small entities.
establishes a regulated area in NY
harbor and provides specific guidance to
Collection of Information
control vessel movement during the
This regulation contains no collection
limited timeframe of the race.
of information requirements under the
This event will include up to 25
Paperwork Reduction Act (44 U.S.C.
powerboats competing on an oval
course at speeds approaching 100 m.p.h. 3501 e t seq .}.
Due to the inherent dangers of a race of
Federalism
this type, a bank to bank closure of the
waterway and subsequent restriction of
The Coast Guard has analyzed this
traffic will be temporarily effected to
regulation in accordance with the
ensure the safe navigation o f the other
principles and criteria contained in
users of the Hudson River.
Executive Order 12612 and has
The sponsors, Super Boat Racing, Inc.
determined that this rule does not have
(formerly under the name Offshore
sufficient federalism implications to
Professional Tour,) have previously run
warrant the preparation of a Federalism
this race in NY harbor m 1990 and 1991.
Assessment.
This year's event will follow the same
Environment
marked course and regulations as set
forth in the previous years. By providing
The Coast Guard considered the
sufficient lead time, the Coast Guard, in
environmental impact of this regulation
cooperation with the New York Dept, of and concluded that under section 2.B.2.C.
Ports and Trade and Super Boat Racing, > of Commandant Instruction M16475.1B,
Inc., is attempting to minimize any
it is an action under the Coast Guard's

