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PART 71— d e s i g n a t io n  o f  f e d e r a l  
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS, JE T  ROUTES, 
AND AREA HIGH ROUTES

1. The authority citation for part 71 
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; Executive Order 10854, 24 FR 9565, 3 
CFR, 1959-1963 Comp., p. 389; 49 U.S.C.
106(g); 14 CFR 11.69.

2. Section 71.1 is revised to read as 
follows:

§71.1 Applicability.
The complete listing for all jet routes, 

area high routes, Federal airways, 
control zones, transition areas, terminal 
control areas, airport radar service 
areas, positive control areas, reporting 
points, and other controlled airspace 
can be found in FAA Order 7400.7, 
Compilation of Regulations, which was 
last published April 30,1991, and 
effective November 1,1991. This 
incorporation be reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. The approval 
to incorporate by reference FAA Order
7400.7 is effective as of December 17, 
1991 through September 15,1993. During 
the incorporation by reference period, 
proposed changes to the listings of jet 
routes, area high routes, Federal 
airways, control zones, transition areas, 
terminal control areas, airport radar 
service areas, positive control areas, 
reporting points, and other controlled 
airspace will be published in full text as 
proposed rule documents in the Federal 
Register. Amendments to the listings of 
jet routes, area high routes, Federal 
airways, control zones, transition areas, 
terminal control areas, airport radar 
service areas, positive control areas, 
reporting points, and other controlled 
airspace will be published in full text as 
final rules in the Federal Register. 
Periodically, the final rule amendments 
will be integrated into a revised edition 
of the compilation and submitted to the 
Director of the Federal Register for 
approval for incorporation by reference 
in this section. Copies of this order may 
be obtained from the Document 
Inspection Facility, APA-220, Federal 
Aviation Administration, 800 
Independence Avenue, SW.,
Washington, DC 20591, (202) 267-3484. 
Copies may be inspected in Docket 
Number 26968 at the Federal Aviation 
Administration, Office of the Chief 
Counsel, AGC-10, room 915G, 800

Independence Avenue, SW.,
Washington, DC 20591 weekdays 
between 8:30 a.m. and 5 p.m., or at the 
Federal Register, 800 North Capitol 
Street, NW„ suite 700, Washington, DC. 
This section is effective as of December
17,1991, through September 15,1993.

§ 71.6 [Removed]
3. Section 71.6 is removed and 

reserved.
4. Section 71.9 is revised to read as 

follows:

§ 71.9 Continental control area.
The Continental Control Area consists 

of the airspace at and above 14,500 feet 
MSL overlying the 48 contiguous States, 
including the waters within 12 nautical 
miles from the coast of the 48 contiguous 
States: the District of Columbia: Alaska, 
including the waters within 12 nautical 
miles from the coast of Alaska: 
excluding- the Alaska peninsula west of 
longitude 16°00'00"W.; but does not 
include the airspace less than 1,500 feet 
above the surface of the earth.

The following proposed amendments 
are to part 71 in effect as of September 
16,1993:

PART 71— DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING 
POINTS

1. The authority citation for part 71 
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; Executive Order 10854, 24 FR 9565, 3 
CFR, 1959-1963 Comp., p. 389; 49 U.S.C.
106(g); 14 CFR 11.69.

2. Section 71.33 is amended by adding 
paragraph (c) to read as follows:

§71.33 Class A airspace areas.
* * * * ★

(c) The airspace areas listed as 
offshore airspace areas in subpart A of 
FAA Order 7400.9 (incorporated by 
reference, see § 71.1) that are designated 
in international airspace within areas of 
domestic radio navigational signal or 
ATC radar coverage, and within which 
domestic ATC procedures are applied.

3. Section 71.71 is amended by 
revising paragraphs (a), (d), and (e), and 
by adding paragraph (f) to read as 
follows:

§ 71.71 Class E airspace.
♦  *  *  *  *

(a) The airspace of the United States, 
including that airspace overlying the 
waters within 12 nautical miles of the

coast of the 48 contiguous states and 
Alaska, extending upward from 14,500 
feet MSL to, but not including, 18,000 
feet MSL, and excluding—

(1) The Alaska peninsula west of 
longitude 16°00'00'' W.; and

(2) The airspace below 1,500 feet 
above the surface of the earth.
*  ★  4  4  4

(d) The Federal airways described in 
subpart E of FAA Order 7400.9 
(incorporated by reference, see § 71.1).

(e) The airspace areas listed as en 
route domestic airspace areas in subpart 
E of FAA Order 7400.9 (incorporated by 
reference, see § 71.1). Unless otherwise 
specified, each airspace area has a 
lateral extent identical to that of a 
Federal airway and extends upward 
from 1,200 feet above the surface of the 
earth to the overlying or adjacent 
controlled airspace.

(f) The airspace areas listed as 
offshore airspace areas in subpart E of 
FAA Order 7400.9 (incorporated by 
reference, see § 71.1) that are designated 
in international airspace within areas of 
domestic radio navigational signal or 
ATC radar coverage, and within which 
domestic ATC procedures are applied. 
Unless otherwise specified, each 
airspace area extends upward from a 
specified altitude up to, but not 
including, 18,000 feet MSL.

§71.77 [Removed]
4. Section 71.77 is removed and 

reserved.

PART 93— SPECIAL AIR TRAFFIC 
RULES AND AIRPORT TRAFFIC 
PATTERNS

5. The authority citation for part 93 
continues to read as follows:

Authority: 49 U.S.C. app. 1302,1303,1348, 
1354(a), 1421(a), 1424, 2451 et seq. 49 U.S.C.
106(g).

Subpart F— [Removed]

6. Part 93 is amended by removing and 
reserving subpart F (§§ 93.81 and 93.83).

Subpart P— [Removed]

7. Part 93 is amended by removing and 
reserving subpart P. (§§ 93.181, 93.183, 
93.185, 93.187, 93.189, and 93.191).

Issued in Washington, DC on September 3, 
1992.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical 
Information Division.
[FR Doc. 92-21969 Filed 9-15-92; 8:45 am]
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OFFICE OF MANAGEMENT AND 
BUDGET

Cumulative Report on Rescissions and 
Deferrals

September 1,1992.
This report is submitted in fulfillment 

of the requirement of section 1014(e) of 
the Congressional Budget and 
Impoundment Control Act of 1974 (Pub. 
L. 93-344). Section 1014(e) requires a 
monthly report listing all budget 
authority for this fiscal year for which, 
as of the first day of the month, a special 
message has been transmitted to 
Congress.

This report gives the status, as of 
September 1,1992, of 128 rescission 
proposals and 12 deferrals contained in 
the special messages for FY 1992. These 
messages were transmitted to Congress

on September 30, and December 19,
1991, and on February i9, March 10, 
March 20, April 8, April 9, June 25, and 
August 26,1992. .

Rescissions (Table A and Attachment A)

The President proposed 128 
rescissions totaling $7,879.5 million. 
Public Law 102-298 (approved June 4,
1992) rescinded $2,066.9 million of thé 
$7,879.5 million proposed by the 
President. Attachment A shows the 
history and status of each rescission 
proposed during FY 1992.

Deferrals (Table B and Attachment B)

As of September 1,1992, $1,243.0 
million in budget authority was being 
deferred from obligation. Attachment B 
shows the history and status of each 
deferral reported during FY 1992.

Information from Special Messages
The special messages containing 

information on the rescission proposals 
and deferrals that are covered by this 
cumulative report are printed in the 
Federal Register cited below:
56 FR 50620, Monday, October 7,1991
56 FR 67402, Monday, December 30,1991
57 FR 6644, Wednesday, February 26, 

1992
57 FR 11140, Wednesday, April 1,1992 
57 FR 11528, Friday, April 3,1992 
57 FR 13151, Wednesday, April 15,1992 
57 FR 13779, Friday, April 17,1992 
57 FR 29610, Thursday, July 2,1992 
57 FR 40566, Thursday, September 3, 

1992
Richard Damian,
Director.
BILLING CODE 3110-01-M
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TABLE A

STATUS OF FY 1 9 9 2  R E SC ISSIO N S

Amounts 
(In millions 
of dollars)

Rescissions proposed by the President........... 7,879.5
Accepted by Congress as of September 1, 1992.... . 2,066.9
Rescission proposals for which funding was

previously withheld and has been released........  7,330.1
Rescission proposals for which funding was not

withheld........... .’.......................... 25.0
Rescission proposals for which funding is

currently being withheld....................... . ..

TABLE B

STATUS OF FY 1 9 9 2  DEFERRALS

Amounts 
(In millions 
of dollars)

Deferrals proposed by the President........ ....... 5,791.8
Routine Executive releases through August 1, 1992 

(OMB/Agency releases of $6,411.9 million, 
partially offset by cumulative positive
adjustments of $1,863.0 million)........ ........ -4,548.9

Overturned by the Congress......................

Currently before the Congress..... ................ 1,243.0

Attachments
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Wednesday 
September 16, 1992

Part IV

Environmental 
Protection Agency
40 CFR Parts 264 and 265 
Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities; Financial Responsibility for 
Third-Party Liability, Closure, and Post- 
Closure; Final Rule
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 264 and 265

[FRL-4106-2]

R1N 2050-AC71

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities; Financial Responsibility for 
Third-Party Liability, Closure, and 
Post-Closure

AGENCY: Environmental Protection 
Agency.
a c t i o n : Final rule.

s u m m a r y : The Environmental Protection 
Agency (EPA) is amending its financial 
assurance requirements under subtitle C 
of the Resource Conservation and 
Recovery Act (RCRA). On July 1,1991 
(56 FR 30201), the Agency proposed 
several amendments to the regulations 
related to third-party liability coverage, 
namely, the claims reporting'provision 
and the provisions for obtaining a letter 
of credit. The Agency proposed to 
expand the use of the non-parent 
corporate guarantee to owners and 
operators of hazardous waste facilities 
for demonstrating financial 
responsibility for closure and post­
closure care. In this action the Agency is 
promulgating those changes.
EFFECTIVE DATE: September 16,1992.
FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline at 1-600-424-9346 (in 
Washington, DC, call 260-3000), or Ed 
Coe at (202) 260-6259, Office of Solid 
Waste (OS-341), U.S. Environmental 
Protection Agency, Washington DC, 
20460.
SUPPLEMENTARY INFORMATION:

Preamble Outline
I. Authority
II. Amendments to the September 1,1988 Rule

Regarding Third-Party Liability Coverage
A. Background
B. Claims Reporting Requirement
C. Standby Trust for Owners and 

Operators Who Use a Letter of Credit to 
Demonstrate Liability Coverage

D. Instruments Available to Owners and 
Operators that No Longer Meet the 
Requirements of the Financial Test

III. The Expanded Guarantee for
Demonstrating Financial Assurance for 
Closure and Post-Closure Care

IV. Effective Date
V. State Authorization

A. Applicability of Rules in Authorized 
States

B. Effect of Rule on State Authorization
VI. Regulatory Analysis

A. Regulatory Impact Analysis
B. Regulatory Flexibility Act

I. Authority
This proposed rule is issued under the 

authority of section 3004 of the Resource 
Conservation and Recovery Act 
(RCRA), as amended, 42 U.S.C. 6924.
II. Amendments to the September 1,
1988 Rule Regarding Third Party 
Liability Coverage
A. Background

On September 1,1988, the Agency 
issued a final rule that expanded the 
instruments available to owners and 
operators to demonstrate financial - 
responsibility for third party liability, 
(see 53 FR 33938). Prior to the September
1,1988 rule, the RCRA regulations at 40 
CFR 264.147 allowed the use of a 
financial test, a parent corporatè 
guarantee, or insurance for third party 
liability assurance. In the September 1, 
1988 rulemaking, the Agency expanded 
the options to include the letter of credit, 
surety bond, trust fund, and non-parent 
corporate guarantee. The September 1, 
1988 rulemaking also established in 
§ § 264.147 and 265.145 a claims 
reporting requirement for third-party 
claims.

Chemical Waste Management, Inc. 
(CWM) challenged several provisions of 
the September 1,1988 rulemaking, in 
particular, several provisions related to 
the letter of credit and the claims 
reporting requirement. On February 23, 
1990 the parties entered into a Joint 
Stipulation of Settlement in which the 
Agency agreed to: (1) Revise the claims 
reporting requirement of § § 264.147 and
265.147 to clarify the type of claims that 
must be reported; (2) amend § 264.151(k) 
to authorize the creation of a standby 
trust fund for owners and operators who 
obtain letters of credit to demonstrate 
liability coverage; and (3) issue a 
correction to § § 264.147(a)(2) and 
265.147(a)(2) to insert a reference to the 
financial test. In accordance with the 
February 23 settlement agreement, the 
Agency proposed changes to the claims 
reporting requirement of § § 264.147 and
265.147 and the use of a standby trust 
fund under § 264.151(k) on July 1,1991 
(56 FR 30201). The technical correction 
to §§ 264.147(a)(2) and 265.147(a)(2) was 
also published on that date. Today’s 
notice promulgates the changes 
pertaining to claims reporting and the 
standby trust proposed on July 1,1991.

In addition to the changes resulting 
from the settlement agreement, today’s 
notice also promulgates a conforming 
change to §§ 264.147(f)(6) and 
265.147(f)(6) to expand the instruments 
available to owners and operators that 
no longer meet the requirements of the 
financial test for liability coverage. This

change was proposed in the July 1,1991 
notice.

The July 1,1991 notice also proposed 
provisions not promulgated today. First, 
that notice proposed modifications to 
the financial tests for closure, post­
closure and third-party liability. In 
addition, it proposed amendments to the 
post-closure deed requirement at 
§§ 264.119(b)(2), 264.143(i), 265.119(b)(2), 
and 265.143(h). EPA is continuing to 
evaluate comments received on the 
proposed revisions to the financial tests 
and has decided not to proceed with 
those revisions and the revisions to the 
post-closure deed requirements at this 
time. EPA believes deferring action on 
the amendments promulgated today 
until such time as revisions to the 
financial tests and all other issues 
arising from the July 1,1991 notice are 
resolved is not necessary to protect 
human health and the environment and 
would unduly burden the regulated 
community. Because the July 1,1991 
notice would have amended the 
financial tests and other provisions that 
the Agency is continuing to evaluate, the 
notice included proposed changes to the 
wording of the financial assurance 
instruments in § 264.151 that differ from 
the language in today’s rule. Today’s 
rule amends the language of the 
financial assurance instruments only to 
the extent necessary to reflect 
amendments to § § 264.143, 264.145, and 
264.147, and §§ 265.143, 265.145, 265.147
B. Claims Reporting Requirement

As is discussed above, the September
1,1988 rule established in § § 264.147 
and 265.147 a requirement that owners 
and operators report, in writing, to the 
Regional Administrator whenever: (1) A 
claim for bodily injury or property 
damages caused by the operation of a 
hazardous waste management facility is 
made against the owner, operator, or 
instrument providing financial 
assurance for liability coverage; and (2) 
the amount of financial assurance for 
liability coverage is reduced. In its 
complaint filed in response to the 
September 1,1988 rulemaking, CWM 
asserted that the claims reporting 
requirement, as worded, was overly 
broad and thereby unduly burdensome. 
CWM argued that it required reporting 
of every claim filed against the owner or 
operator, no matter how valid.

This reporting requirement was 
intended to provide the Agency with 
early warning of potential instrument 
failure due to pending claims and to 
provide the Agency with data 
concerning the incidence of third party 
claims. EPA certainly did not intend the 
interpretation of this provision
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suggested by CWM. Instead, in a 
memorandum, from Sylvia K. Lowrance 
to the RCRA Branch Chiefs, of January 
25,1990, EPA clarified that it expected 
reporting of valid claims only. Today’s 
rule revises 8§ 284.147(a)(2), 
264.147(b)(2), 265.147(a)(2), and 
265.147(b)(2) to clarify that intent and 
require reporting of third party claims 
only when: (1) a claim results m 
reduction of the amount of an 
instrument; (2) a Certification of Valid 
Claim is entered between the owner or 
operator and third party claimant; or (3) 
a final court order establishing a 
judgment is issued.

In general, comments generally 
favored the revised claims reporting 
requirement. Commentors felt that the 
revised reporting requirement would 
clarify the types of claims that need to 
be reported to the Regional 
Administrator. However, one 
commentor felt that ’’Certification of 
Valid Claim” was not defined clearly 
enough. This commentor should note the 
regulatory language of § 264.151 (h)(2),
(k), (1), (m), and (n). In those sections, 
the Agency has established precise 
language for a Certification of Valid 
Claim. This language is not modified by 
today’s rule. In light of the precise 
language in § 264.151, the Agency 
disagrees that further clarification of the 
term, “Certification of Valid Claim", is 
required.

Another commentor expressed 
concern that States that have adopted 
the September 1,1988 reporting 
requirement will not adopt the revised 
reporting requirement contained in this 
rule. The Agency understands this 
commentor’8 concern. However, as was 
discussed in the preamble of the July 1, 
1992 proposal, the revised rule language 
promulgated today is not more stringent 
than the claims reporting requirement of 
the September 1,1988 rule. Because 
authorized States can have requirements 
that are more stringent than the Federal 
program, States are free to interpret the 
September 1,1988 language more 
broadly than EPA does. This is 
explained in more detail in the Effect of 
Rule on State Authorization section 
found later in this notice. However, the 
Agency urges States to accept the 
interpretation of EPA’s January 25,1990 
memorandum and adopt die specific 
language promulgated today.
C. Standby Trust fo r  Owners and  
O perators Who Use a Letter o f  Credit to 
D em onstrate L iability  Coverage

The September 1,1988 rule, discussed 
above, required that: (1) owners or 
operators using letters of credit to 
demonstrate liability coverage designate 
third-party claimants as beneficiaries in

the event of a valid claim, and (2) the 
issuer of the letter of credit determine 
whether a claim against the instrument 
is valid and should be paid. In the 
February 23,1990 settlement agreement 
with CWM, the Agency agreed to amend 
the letter of credit requirements 
(§§ 264.147(h) and 265.147(h)) and the 
language of the letter of credit 
mechanism (§ 264.151(k)) to allow for 
the creation of a standby trust hind and 
the designation of an independent 
trustee as beneficiary. Thus, the trustee, 
rather than the issuer of the letter of 
credit, is responsible for distributing 
funds to the claimants when a claim for 
damages is filed against the owner or 
operator.

This rule promulgates those changes 
to the letter of credit instrument by 
adding new §§ 264.147(1), 265.147(1) and 
264.151(n) relating specifically to the 
requirements and instrument language 
of the standby trust The Agency 
believes that these revisions make the 
letter of credit more available to owners 
and operators without reducing its 
integrity.

Com m entors generally favored the 
addition o f  this financial instrum ent to 
those currently available for use by  
ow ners and operators to dem onstrate  
financial responsibility.

One com m entor exp ressed  con cern  
that the letter of cred it with standby  
trust m echanism  would rep lace the 
letter of credit m echanism  th at is  
currently allow ed for use by ow ners and  
operators. The A gency reiterates that 
the letter of cred it m echanism  w ith a  
standby trust is an  additional 
m echanism  that ow ners and operators  
can  use to dem onstrate financial 
responsibility.

One com m entor suggested several 
m odifications to the w ording of the 
letter of credit with standby trust 
instrum ent that w ere unrelated to 
creation  of the standby trust. The 
A gency did not, in proposing this rule, 
contem plate m odification to its existing  
financial assu ran ce m echanism s, and  
did not, therefore, solicit com m ent on 
those types of changes. O ther wording 
changes w ere m ade that w ere m inor and  
not ad dressed  by this com m entor. 
Therefore the suggestions received  from  
the com m entor are  outside the scope of 
this rule, but the A gency does note these  
suggested wording changes and m ay  
address them at a  la ter d ate. The 
wording changes suggested by this 
com m entor are  potentially m ajor and  
need to be fully assessed  by the A gency  
before it ca n  consider proposing them.

D. Instruments A vailable to Owners an d  
O perators that no Longer M eet the 
Requirem ents o f  the F inancial Test

The A gency is also  promulgating, as  
proposed, conforming ch anges to 
§§ 264.147(f)(6) and 265.147(f)(6). Before 
these changes, those sections required  
ow ners o r operators that have been  
using the financial test to assure for 
third p arty  liability, but no longer m eet 
the requirem ents of the test, to  obtain  
insurance. T od ay ’s rule exp and s the 
available instrum ents to allow  those  
ow ners and operators to obtain  
insurance or a letter of credit, surety  
bond, trust fund, or a  guarantee. EPA  
received  no com m ents bn this issue. 
T hese conforming changes implement 
the intent of the Septem ber 1,1988 rule 
expanding die allow able instrum ents for 
third p arty  liability coverage.

III. The Expanded Guarantee for 
Demonstrating Financial Assurance for 
Closure and Post-Closure Care

The use of a parent corporate 
guarantee for liability coverage was 
authorized in the interim final rule on 
July 11.1986 (51 FR 25350) and 
promulgated as a final regulation on 
November 18,1987 (52 FR 44314).
Several commentors on the interim final 
rule urged EPA to allow non-parent 
firms to provide guarantees. After 
analyzing the validity and enforceability 
of guarantee contracts by non-parent 
firms, the Agency in the September 1« 
1988 rulemaking discussed earlier in this 
preamble, authorized guarantees for 
third-party liability coverage provided 
by: (1) Corporate grandparents, (2) 
corporate "sibling” firms, and (3) firms 
with a “substantial business 
relationship” with the owner or 
operator. Further discussion of the 
parent guarantee can be found in the 
September 1,1988 role (53 FR 33938).

Since authorizing the non-parent 
guarantee as an allowable mechanism 
for third-party liability coverage, the 
Agency has received many requests to 
extend its use to closure and post­
closure care financial responsibility 
requirements. This rule revises 
§§ 264.143, 264.145, 265.143 and 265.145 
to allow the same non-parent guarantee 
for closure and post-closure as is 
currently allowed for third-party 
liability.

In general, commentors generally 
favored expanding the use of the non­
parent guarantee mechanism to owners 
and operators who wish to demonstrate 
financial responsibility for closure and 
post-closure care.

One com m entor felt that the expanded  
non-parent guarantee should be
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classified as m ore stringent than the 
current rule. The A gency disagrees. A  
program  that allow s an additional 
instrum ent for com pliance is less  
stringent than a  program  that does not 
allow  the use of that instrument. Thus, 
though this rule expands the allow able  
instrum ents under the Federal program, 
the S tates can  choose w hether or not to  
adopt it. This is explained in m ore detail 
in the Effect of Rule on S tate  
Authorization section found later in this 
notice.

IV, Effective Date
Today’s rule is effective immediately. 

Section 3010(b) of RCRA provides that 
regulations respecting permits for the 
treatment, storage, or disposal of 
hazardous waste shall take effect six 
months after the date of promulgation. 
However, section 3010(b)(1) of the 
RCRA allows EPA to shorten the time to 
the effective date if the Agency finds 
that the regulated community does not 
need six months to come into 
compliance with the new regulation.

The provisions of this rule either 
reduce the regulatory burden or provide 
additional flexibility in complying with 
the regulations for owners and 
operators.

As a result, the Agency finds that the 
regulated community does not need six 
months to come into compliance. Hence, 
today’s rule is immediately effective 
under section 553(d) of the 
Administrative Procedure Act.
V. State Authorization
A. A pplicability o f  Rules in A uthorized 
States

Under section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State (See 40 CFR 
part 271 for the standards and 
requirements for authorization). 
Following authorization, the Agency 
retains enforcement authority under 
sections 3008, 7003, and 3013 of RCRA, 
although authorized States have primary 
enforcement responsibility.

Prior to the Hazardous and Solid 
Waste Amendments of 1984 (HSWA), a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in a State where the State was 
authorized to permit. When new, more 
stringent Federal requirements were 
promulgated or enacted, the State was 
obligated to enact equivalent authority 
within specified time frames. New 
Federal requirements did not take effect

in an  authorized S tates until the S tate  
adopted the requirem ents as state  law .

In contrast, under section 3006(g) of 
RCRA, 42 U.S.C. 6926(g), new 
requirements and prohibitions imposed 
by HSWA take effect in authorized 
States at the same time that they take 
effect in nonauthorized States. EPA is 
directed to carry out those requirements 
and prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
HSWA-related provisions as state law 
to retain final authorization, the HSWA 
requirements and prohibitions apply in 
authorized States in the interim.
B. E ffect o f  Rule on State Authorization

T oday’s rule proposes standards that 
are not effective in authorized States  
because the requirem ents are  not 
im posed pursuant to H SW A . Thus, the 
requirem ents are  applicable only in 
those S tates that do not have final 
authorization. In authorized S tates, the 
requirem ents will not be applicable until 
the S tate revises its program  to adopt 
equivalent requirem ents under state  
law .

In general, 40 CFR 271.21(e)(2) 
requires States that have final 
authorization to modify their programs 
to reflect Federal program changes and 
to subsequently submit the 
modifications to EPA  for approval. It 
should be noted, however, that 
authorized States are only required to 
modify their programs when EPA  
promulgates Federal standards that are 
more stringent or broader in scope than 
the existing Federal standards. Section 
3009 of RCRA allows States to impose 
standards more stringent than those in 
the Federal program. For those Federal 
program changes that are less stringent 
or reduce the scope of the Federal 
program, States are not required to 
modify their programs (See 40 CFR  
271.1(i)). '

The provisions of today’s rule that 
expand the allowable instruments for 
demonstrating financial assurance are 
less stringent than the current program. 
Those provisions are: (1) Revisions to 
§ 264.147(h) (4) and (5), §§ 265.147(h) (4) 
and (5), and 264.151(k), and addition of 
new § 264.151(n), which provide for the 
use of a stand-by trust with the letter of 
credit to demonstrate financial 
assurance for liability coverage 
requirements; and (2) revisions to 
§§ 264.147(f)(6) and 265.147(f)(6), which 
expand the mechanisms available to 
owners and operators that no longer 
meet the requirements of the financial 
test for liability coverage; and (3) 
revisions to § § 264.143(f)(10), 
264.145(0(11). 265.143(e)(ll), and

265.145(e)(ll), which expand the use of 
the non-parent guarantee to owners or 
operators demonstrating financial 
assurance for closure and post-closure 
care. For these Federal program changes 
that are less stringent or reduce the 
scope of the Federal program, an 
authorized State is not required to 
modify its authorized program. If the 
State does modify its program, EPA 
must approve the modification for the 
state requirements to become Subtitle C 
RCRA requirements.

The September 1,1988 rule related to 
liability coverage established a claims 
reporting requirement at §§ 264.147(a)(7) 
and (b)(7) and 265.147(a)(7) and (b)(7). 
The preamble characterized all 
provisions of that rule as less stringent 
and, therefore, authorized States were 
not required to adopt the new 
provisions, including the claims 
reporting requirement. However, upon 
further consideration the Agency has 
determined that this claims reporting 
requirement was, in fact, more stringent 
than the Federal program in effect 
before that time because there was no 
reporting requirement before that time.

Because the claims reporting 
requirement of §§ 264.147(a)(7), 
264.147(b)(7), 265.147(a)(7), and 
265.147(b)(7) was more stringent than 
the Federal Program in place prior to the 
September 1,1988 rule, States should 
have been required to modify their 
programs to include it in order to 
maintain an equivalent program. In 
accordance with § 271.21(e)(2), the 
deadline for States to ihodify their 
program to reflect changes adopted on 
September 1,1988 was July 1,1990. 
However, the States were not notified of 
this obligation since the rule was 
originally classified as less stringent. 
Because of the confusion related to the 
stringency characterization of the claims 
reporting requirement and thè fact that 
the Agency is in the process of clarifying 
that requirement, the Agency will, for 
purposes of determining applicable 
deadlines under § 271.21(e)(2), treat the 
claims reporting requirement of the 
September 1,1988 rule as if it were 
promulgated and amended today. This 
means that the deadline for adopting the 
provision is the applicable deadline 
under § 271.21(e)(2) for today’s final 
rule. States that have not yet adopted 
the reporting requirement of the 
September 1,1988 rule should not do so 
but should adopt the clarified version 
promulgated today. In addition, States 
whose programs have been modified to 
adopt the current claims reporting 
requirement but wish to adopt the 
clarified reporting requirement should
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follow the deadlines of 40 CFR 
271.21(e)(2) for today's final rule.

The revisions to the claims reporting 
requirement that are promulgated today, 
however, are not more stringent than the 
current claims reporting requirement at 
§| 264.147{aK7j and (bX7) and 
265.147(a)(7) and (b)(7) promulgated in 
the September % 1988 rule. Therefore, 
States that have already adopted the 
current claims reporting requirement are 
not required to adopt the clarified 
reporting requirement, though EPA urges 
them to do sou

A commentor suggested that the 
Agency’s treatment of the revised claims 
notification language as not being more 
stringent than the language promulgated 
on September 1,1988 imposed an 
arbitrary and unreasonable burden on 
the regulated community. The 
commentor believed that EPA’s 
determination that the proposed 
language was not more stringent than 
the September 1,1988 language would 
require the regulated community to 
challenge 50 state rules in litigation in 50 
States. In the commentor’s view, the 
Agency should vacate the claims 
reporting provisions of die September 1, 
1988 rule, vacate approvals of state 
program revisions that adopted the 
September 1,1988 language, and require 
States to change their rules to conform 
to die newly promulgated language.

EPA carefully considered 
commentor’s views and concerns about 
the state authorization aspects of 
today’s final rule and has determined 
that it does not have the authority to 
grant the relief that commentor suggests. 
Under RCRA section 3009, die Agency 
cannot require a State to adopt today's 
language if the State has a claims 
reporting provisions that is broader (or 
that the State interprets as being 
broader) than that required by the 
RCRA program. However. EPA has 
taken several steps that it believes will 
be effective in minimizing die likelihood 
of and need for die excessive litigation 
suggested by the commentor. First, on 
January 25,1990, EPA issued a 
memorandum from Sylvia K. Lowrance 
to the RCRA Branch Chiefs entitled 
“Clarification of 40 CFR 284.147(a)(7),
(b)(7), and § 265.147(aH7), (b)(7)" in 
which EPA interpreted the September 1, 
1988 language (see Docket Number 91- 
RCFP-FFFFF). This guidance on 
implementing the 1988 reporting 
requirement directs States and Regions 
to require reporting of only valid claims, 
that is, those required by today’s revised 
reporting requirement. Thus, in States, 
that have adopted the 1988 reporting 
requirement and are following die 
guidance set forth in the January 25,

1990 memorandum, a failure to revise 
the state program to adopt today’s 
provisions would have no practical 
effect on owners and operators (though 
for purposes of clarity the Agency 
encourages those States to adopt today’s 
provision).

There are other factors that should 
reduce the problem cited by the 
commentor. First, many States have not 
yet adopted the language of the 
September 1,1988 rule; these States will 
be able to obtain approval by submitting 
today’s language and need not submit 
the September 1,1988 language. Second, 
many States that adopted the September
1,1988 claims reporting provision 
automatically conform their regulations 
and statutes to the provisions of the 
Federal program; therefore, these States 
will adopt today’s clarified language in 
due course without litigation. Hiird, 
many of the States that adopted the 
September 1,1988 language, obtained 
authorization, and do not automatically 
use the Federal regulatory language, will 
want to adopt today’« clarification. 
Therefore, EPA believes the regulated 
community will not need to challenge 
these state rules as applied.

For the few  S tates th at have adopted  
the Septem ber 1,1988 provision, that 
interpret the language m ore expansively  
than E PA . and th at w ish to retain  d ia l  
language, E P A  lack s a  legal and  
p ractical m echanism  for requiring these  
S tates to adopt today*« language. EPA  
can not require S tates to  modify their 
program s to com ply with less stringent 9 
Fed eral program  changes. H ow ever, for 
the reason s discussed above, EPA  
anticipate« th at th ere wifi be far few er 
S tates in this position than toe  
com m entor suggests.

VI. R egulatory A nalysis

A. R egulatory Im pact A nalysis
Under Executive O rder 12291, E P A  

m ust determ ine w hether a  regulation is  
“m ajor” and thus w hether it must 
prepare and consider a Regulatory  
Im pact A nalysis in connection with the  
rule. T od ay 's  rule is not m ajor b ecause it  
will not result in an  annual effect on the 
econom y o f  $100 million or m ore, nor 
will it result in an  in crease in  costs or 
prices to industry. There wifi be n o  
ad verse im pact on the ability of U.S.- 
based  enterprises to com pete w ith  
foreign-based enterprises in dom estic or  
exp ort m arkets. T herefore the Agency  
has not prepared a  Regulatory Im pact 
A nalysis for today’s  rule. This rule h as  
been review ed by the Office of 
M anagem ent and Budget in acco rd an ce  
with Executive O rder 12291.

B. Regulatory F lexibility  Act
Under the Regulatory Flexibility Act, 5 

U.S.C. 601 et seq. at the time an Agency 
publishes a proposed or final rule, it 
must prepare a Regulatory Flexibility 
Analysis that describes the impact of 
the rule on small entities, unless the 
Administrator certifies that the rule will 
not have a significant economic impact 
on a substantial number of small 
entities. Today’s rule expands the 
instruments available for owner or 
operator to demonstrate financial 
responsibility. Therefore, pursuant to 5 
U.S.C. 601b, I certify that this regulation 
wifi not have a significant economic 
impact on a substantial number of small 
entities.

Dated: September 4,1992.
F. Henry Habicht II,
Acting Administrator.
List of Subjects  

40 CFR Part 264
A ir pollution control. H azardous  

w aste, Insurance, Packaging and  
containers, Reporting and recordkeeping  
requirem ents, Security  m easures, Surety  
bonds.

40 CFR Part 265
A ir pollution control, H azardous  

w aste, Insurance, Packaging and  
containers, Reporting and recordkeeping  
requirem ents. Security m easures, Surety  
bonds. W a te r  supply.

40 CFR part 264 is amended as 
follows:

PART 264— STANDARDS FOR 
OWNERS OR OPERATORS O F  
HAZARDOUS W ASTE TREATM ENT, 
STORAGE, AND DISPOSAL 
FACILITIES

t  The authority catatian far part 264 
continues to read as follows:

Authority: 42 U.S.C. 6905.6912(a). 6924 and 
6925.

2. Section 264.143 is amended by 
revising the introductory text of 
paragraph (f}{10) to read as follows:

264.143 Financial assurance for closure.
' *  *  *  «  - *

(f)* * *
(10) An owner or operator may meet 

the requirements of this section by 
obtaining a written guarantee. The 
guarantor must be the direct or higher- 
tier parent corporation of the owner or 
operator, a firm whose parent 
corporation is also toe parent 
corporation of the owner or operator, or 
a firm with a “substantial business 
relationship" with the owner or 
operator. The guarantor must meet the
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requirements for owners or operators in 
paragraphs (f)(1) through (8) of this 
section and must comply with the terms 
of the guarantee. The wording of the 
guarantee must be identical to the 
wording specified in § 284.151(h). Thé 
certified copy of the guarantee must 
accompany the items sent to the 
Regional Administrator as specified in 
paragraph (f)(3) of this section. One of 
these items must be the letter from the 
guarantor's chief financial officer. If the 
guarantor's parent corporation is also 
the parent corporation of the owner or 
operator, the letter must describe the 
value received in consideration of the 
guarantee. If the guarantor is a firm with 
a "substantial business relationship” 
with the owner or operator, this letter 
must describe this "substantial business 
relationship” and the value received in 
consideration of the guarantee. The 
terms of the guarantee must provide 
that:
* * * * •

3. Section 264.145 is amended by 
revising the introductory text of 
paragraph (f)(ll) to read as follows:

§ 264.145 Financial assurance for post- 
closure care.
*. # * * *

(fr M
(11) An owner or operator may meet 

the requirements for this section by 
obtaining a written guarantee. The 
guarantor must be the direct of higher- 
tier parent corporation of the owner or 
operator, a firm whose parent 
corporation is also the parent 
corporation of the owner or operator, or 
a firm with a "substantial business 
relationship" with the owner or 
operator. The guarantor must meet the 
requirements for owners or operators in 
paragraphs (f)(1) through (9) of this 
section and must comply with the terms 
of the guarantee. The wording of the 
guarantee must be identical to the 
wording specified in § 264.151(h). A 
certified copy of the guarantee must 
accompany the items sent to the 
Regional Administrator as specified in 
paragraph (f)(3) of this section. One of 
these items must be the letter from the 
guarantor’s chief financial officer. If the 
guarantor’s parent corporation is also 
the parent corporation of the owner or 
operator, the letter must describe the 
value received in consideration of the 
guarantee. If the guarantor is a firm with 
a "substantial business relationship" 
with the owner or operator, this letter 
must describe this “substantial business 
relationship” and the value received in 
consideration of the guarantee. The

terms of the guarantee must provide 
that:
♦ If . * - * *

4. Section 264.147 is amended by 
revising paragraphs (a)(7), (b)(7), and
(f)(6) and by adding new paragraphs 
(h)(4) and (h)(5) to read as follows:

§ 264.147 Liability requirements.
(a) * * *
(7) An owner or operator shall notify 

the Regional Administrator in writing 
within 30 days whenever:

(i) A claim results in a reduction in the 
amount of financial assurance for 
liability coverage provided by a 
financial instrument authorized in 
paragraphs (a)(1) through (a)(6) of this 
section: or

(ii) A Certification of Valid Claim for 
bodily injury or property damages 
caused by a sudden or non-sudden 
accidental occurrence arising from the 
operation of a hazardous waste 
treatment, storage, or disposal facility is 
entered between the owner or operator 
and third-party claimant for liability 
coverage under paragraphs (a)(1) 
through (a)(6) of this section; or

(iii) A final court order establishing a 
judgment for bodily injury or property 
damage caused by a sudden or non­
sudden accidental occurrence arising 
from the operation of a hazardous waste 
treatment, storage, or disposal facility is 
issued against the owner or operator or 
an instrument that is providing financial 
assurance for liability coverage under 
paragraphs (a)(1) through (a)(6) of this 
section.

*  (b) * * *
(7) An owner or operator shall notify 

the Regional Administrator in writing 
within 30 days whenever:

(i) A Claim results in a reduction in 
the amount of financial assurance for 
liability coverage provided by a 
financial instrument authorized in 
paragraphs (b)(1) through (b)(6) of this 
section: or

(ii) A Certification of Valid Claim for 
bodily injury or property damages 
caused by a sudden or non-sudden 
accidental occurrence arising from the 
operation of a hazardous waste 
treatment storage, or disposal facility is 
entered between the owner or operator 
and third-party claimant for liability 
coverage under paragraphs (b)(1) 
through (b)(6) of this section; or

(iii) A final court order establishing a 
judgment for bodily injury or property 
damage caused by a sudden or non­
sudden accidental occurrence arising 
from the operation of a hazardous waste 
treatment, storage, or disposal facility is 
issued against the owner or operator or 
an instrument that is providing financial

assurance for liability coverage under 
paragraphs (b)(1) through (b)(6) of this 
section.
* * * * ' .* *

(0
(6) If the owner or operator no longer 

meets the requirements of paragraph 
(f)(1) of this section, he must obtain 
insurance, a letter of credit, a surety 
bond, a trust fund, or a guarantee for the 
entire amount of required liability 
coverage as specified in this section. 
Evidence of liability coverage must be 
submitted to the Regional Administrator 
within 90 days after the end of the fiscal 
year for which the year-end financial 
data show that the owner or operator no 
longer meets the test requirements.
* * . ' * * *

(h) * *
(4) An owner or operator who uses a 

letter of credit to satisfy the 
requirements of this section may also 
establish a standby trust fund. Under 
the terms of such a letter of credit, all 
amounts paid pursuant to a draft by the 
trustee of the standby trust will be 
deposited by the issuing institution into 
the standby trust in accordance with 
instructions from the trustee. The trustee 
of the standby trust fund must be an 
entity which has the authority to act as 
a trustee and whose trust operations are 
regulated and examined by a Federal or 
State agency.

(5) The wording of the standby trust 
fund must be identical to the wording 
specified in § 264.151(n).
*  4  *  4  *

5. Section 264.151 is amended by 
revising paragraphs (f), (g), (h), and (k) 
and adding a new paragraph (n) to read 
as follows:

§ 264.151 Wording of the instruments.
* * * * . *

(f) A letter from the chief financial 
officer, as specified in § 264.143(f) or 
264.145(f), or § 265.143(e) or 265.143(e) of 
this chapter, must be worded as follows, 
except that instructions in brackets are 
to be replaced with the relevant 
information and the brackets deleted:
Letter From Chief Financial Officer
[Address to Regional Administrator of every 
Region in which facilities for which financial 
responsibility is to be demonstrated through 
the financial test are located].

I am the chief financial officer of [name 
and address of firm]. This letter is in support 
of this firm's use of the financial test to 
demonstrate financial assurance for closure 
and/or post-closure costs, as specified in 
subpart H of 40 CFR parts 264 and 265.
[Fill out the following five paragraphs 
regarding facilities and associated cost 
estimates. If your firm has no facilities that 
belong in a particular paragraph,, write
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"None” in the space indicated. For each 
facility, include its EPA Identification 
Number, name, address, and current closure 
and/or post-closure cost estimates. Identify 
each cost estimate as to whether it is for 
closure or post-closure care].

1. This firm is the owner or operator of the
following facilities for which financial 
assurance for closure or post-closure care is 
demonstrated through the financial test 
specified in subpart H of 40 CFR parts 264 
and 265. The current closure and/or post­
closure cost estimates covered by the test are 
shown for each facility: .

2. This firm guarantees, through the 
guarantee specified in subpart H of 40 CFR 
parts 264 and 265, the closure or post-closure 
care of the following facilities owned or 
operated by the guaranteed party. The 
current cost estimates for the closure or post­
closure care so guaranteed are shown for
each facility:-------- , . The firm identified
above is [insert one or more: (1) The direct or 
higher-tier parent corporation of the owner or 
operator; (2) owned by the same parent 
corporation as the parent corporation of the 
owner or operator, and receiving the 
following value in consideration of this
guarantee —----- ; or (3) engaged in the
following substantial business relationship
with the Owner or operator ______and
receiving the following value in consideration
of this guarantee __]. [Attach a written
description of the business relationship or a 
copy of the contract establishing such 
relationship to this letter],

3. In States where EPA is not administering 
the financial requirements of subpart H of 40 
CFR part 264 or 265, this firm, as owner or 
operator or guarantor, is demonstrating 
financial assurance for the closure or post­
closure care of the following facilities through 
the use of a test equivalent or substantially 
equivalent to. the financial test specified in 
subpart H of.40 CFR parts 264 and 265. The 
current closure and/or post-closure cost 
estimates covered by such a test are shown 
for each facility:J

4. This firm is the owner or operator of the
following hazardous waste management 
facilities for which financial assurance for 
closure or, if a disposal facility, post-closure 
care, is not demonstrated either to EPA or a 
State through the financial test or any other 
financial assurance mechanism specified in 
subpart H of 40 CFR parts 264 and 265 or 
equivalent or substantially equivalent State 
mechanisms. The current closure and/or 
post-closure cost estimates not covered by 
such financial assurance are shown for each 
facility: . .

5. This firm is the owner or operator of the
following UIC facilities for which financial 
assurance for plugging and abandonment is 
required under part 144. The current closure 
cost estimates as required by 40 CFR 144.62 
are shown for each facility: • . .

This firm [insert “is required” or "is not 
required”] to file a Form 10K with the 
Securities and Exchange Commission [SEC] 
for the latest fiscal year.

The fiscal year of this firm ends on [month, 
day]. The figures for the following items 
marked with ah asterisk are derived from this 
firm’s independently audited, year-end 
financial statements for the latest completed 
fiscal year, ended [date].

[Fill in Alternative I if the criteria of 
paragraph (f)(l)(i) of § 264.143 or § 264.145, or 
of paragraph (e)(l)(i) of § 265.143 or $ 265.145 
of this chapter are used: Fill in Alternative II 
if the criteria of paragraph [f)(l)[ii] of 
§ 264.143 or § 264.145, or of paragraph 
[ej(l)(ii] of § 265.143 or § 265.145 of this 
chapter are used.]

Alternative I
I. Sum of current closure and post closure 

cost estimate [total of ail cost estimates 
shown in the five paragraphs above]
$— _____

*2. Total liabilities [if any portion;of the 
closure or post-closure cost estimates is 
included in total liabilities, you may deduct 
the amount of that portion from this line and
add that amount to lines 3 and 4]$_J_____

*3. Tangible net worth $ -
*4. Net worth $
*5. Current assets $ _ _ _ _ _
*6. Current liabilities $_______
7. Net working capital [line 5 minus line 6]

$— -------
*8. The sum of net income plus 

depreciation, depletion, and amortization 
$ _ ____ . .

*9. Total assets in U.S. (required only if 
less than 90%'of firm’s assets are located in 
the U.S.] $ _ _ _ _

10. Is line 3 at least $10 million? (Yes/No)

II . Is line 3 at least 6 times line 1? ( Yes/No)

12. Is line 7 at least 6 times line 1? (Yes/No)

*13. Are at least 90% of firm’s assets 
located in the U.S.? If not, complete line 14 
(Yes/No)_______

14. Is line 9 at least 6 times line 1? (Yes/No)

15. Is line 2 divided by line 4 less than 2.0? 
(Yes/No) '

16. Is line 8 divided by line 2 greater than
0.1? (Yes/No) _ _ _ _ _

17. Is line 5 divided by line 6 greater than
1.5? (Yes/No) _______

Alternative II
1. Sum of current closure and post-closure 

cost estimates [total of all cost estimates 
shown in the five paragraphs above]
$ _ ___

2. Current bond rating of most recent
issuance of this firm and name of rating 
service_______

3. Date of issuance of bond_____ _
4. Date of maturity of bond________
*5. Tangible net worth [if any portion of the 

closure and post-closure cost estimates is 
included in “total liabilities’^onsyour firm’s 
financial statements, you may adcf the
amount of that portion to this line] $L______ _

*8. Total assets in U.S. (required only if 
less than 90% of firm’s assets are located in 
the U.S.) $ _ _____ _

7. Is line 5 at least $10 million ? (Yes/No)

8. Is line 5 at least 8 times line 1? (Yes/No)

*9. Are at least 90% of firm's assets located 
in the U.S;? If not, complete line 10 (Yes/No)

10. Is line 6 at least 8 times Une 1? (Yes/No)

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 264.151(f) as such regulations were 
constituted on the date shown immediately 
below.
[Signature] --------- ------------------- -— -----------
[Name] -------- -----------------------------------------
[Tide]------------------- ---------------------------------
| Date]------------------ ;---------- ;-------------------—

(g) A letter from the chief financial 
officer, as specified in § 264.147(f) or 
§ 265.147(f) of this chapter, must be 
worded as follows, except that 
instructions in brackets are to be 
replaced with the relevant information 
and the brackets deleted.
Letter From Chief Financial Officer

[Address to Regional Administrator of 
every Region in which facilities for which 
financial responsibility is to be demonstrated 
through the financial test are located].

I am the chief financial officer of [firm’s 
name and address]. This letter is in support 
of the use of the financial test to demonstrate 
financial responsibility for liability coverage 
[insert “and closure and/or post-closure 
care” if applicable] as specified in subpart H 
of 40 CFR parts 264 and 265. :

[Fill out the following paragraphs regarding 
facilities and liability coverage. If there are 
no facilities that belong in a particular 
paragraph, write “None” in the space 
indicated. For each facility, include its EPA 
Identification Number, name, and address].

The firm identified above is the owner or 
operator of the following facilities for which 
liability coverage for [insert "sudden” or 
"nonsudden” or “both sudden and 
nonsudden”] accidental occurrences is being 
demonstrated through the financial test 
specified in subpart H of 40 CFR parts 264 
and 265:______ _ :

The firm identified above guarantees, 
through the guarantee specified in subpart H 
of 40 CFR parts 264 and 265, liability 
coverage for [insert “sudden” or 
"nonsudden” of “both sudden and 
nonsudden”] accidental occurrences at the 
following facilities owned or operated by the . 
following: The firm identified above
is [insert one or more: (1) The direct or 
higher-tier parent corporation of the owner or 
operator; (2) owned by the same parent 
corporation as the parent corporation of the 
owner or operator, and receiving the 
following value in consideration of this
guarantee_______ ; or (3) engaged in the
following substantial business relationship
with the owner or operator______ _, and
receiving the following value in consideration
of this guarantée . ..____}. [Attach a written
description of the business relationship or a 
copy of the contract establishing such 
relationship to this, letter.) ;

[If you are using the financial test to 
demonstrate coverage of both liability and 
closure and post-closure care, fill in the 
following five paragraphs regarding facilities 
and associated closure and post-closure cost 
estimates. If there are no facilities that belong 
in a particular paragraph, write “None” in the 
space indicated. For each facility, include its 
EPA identification number, name, address,
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and. current closure and/or post-closure cost 
estimates. Identify each cost estimate as to 
whether it is for closure or post-closure care.]

1. The firm identified above owns or
operates the following facilities for which 
financial assurance for closure or post­
closure care or liability coverage is 
demonstrated through the financial test 
specified in subpart H of 40 CFR parts 264 
and 265. The current closure and/or post­
closure cost estimate covered by the test are 
shown for each facility:________.

2. Hie firm identified above guarantees,
through the guarantee specified in subpart H 
of 40 CFR parts 264 and 265, die closure and 
post-closure care or liability coverage of the 
following facilities owned or operated by the 
guaranteed party. The current cost estimates 
for closure or post-closure care so guaranteed 
are shown for each facility:________ .

3. In States where EPA is not administering 
the financial requirements of subpart H of 40 
CFR parts 264 and 265, this firm is 
demonstrating financial assurance for the 
closure or post-closure care of the following 
facilities through the use of a test equivalent 
or substantially equivalent to the financial 
test specified in subpart H or 40 CFR parts 
264 and 265. The current closure or post- 
closure cost estimates covered by such a test 
are shown for each facility: .

4. The firm identified above owns or 
operates the folk)wing hazardous waste 
management facilities for which financial 
assurance for closure or, if a disposal facility, 
post-closure care, is not demonstrated either 
to EPA or a State through the financial test or 
any other financial assurance mechanisms 
specified in subpart H of 40 CFR parts 264 
and 265 or equivalent or substantially 
equivalent State mechanisms. The current 
closure and/or post-closure cost estimates 
not covered by such financial assurance are 
shown for each facility:

5. This firm is the owner or operator or 
guarantor oi the following UiC facilities for 
which financial assurance for plugging and 
abandonment is required under part 144 and 
is assured through a financial test The 
current closure cost estimates as required by 
40 CFR 144.62 are shown for each
facility*________.

This firm [insert “is required" or “is not 
required") to file a Form 10K with the 
Securities and Exchange Commission [SEC) 
for the latest fiscal year.

The fiscal year of this firm ends on [month, 
day]. The figures for the following items 
marked with an asterisk are derived from this 
firm’s independently audited, year-end 
financial statements for the latest completed 
fiscal year, ended [date}.

Part A. Liability Coverage for Accidental 
Occurrences

[Fill in Alternative I if the criteria of 
paragraph (f)(l)(i) of $ 264,147 or § 265.147 
are used. Fill in Alternative II if the criteria of 
paragraph (f)(l)(ii) of (  264.147 or § 265.147 
are used.]

Alternative I
1. Amount of annual aggregate liability 

coverage to be demonstrated $ ________.
*2. Current assets $ ________.
*3. Current $  _ _ _ _ _ _

4. Net working capital [line 2 minus line 3) 
$  -

*5. Tangible net worth $ _____ __
*6. If less than 90% of assets are located in 

the U.S., give total U.S. assets $ ________.
7. Is line 5 at least $10 million? (Yes/No)

8. Is line 4 at least 6 times line 1? (Yes/No)

9. Is line 5 at least 6 times line 1? (Yes/No)

*10. Are at least 90% of assets located in
the U.S.? (Yes/No)________. If not,, complete
line 11.

11. Is line 6 at least 6 times line 1? (Yes/No)

Alternative H
1. Amount of annual aggregate liability

coverage to be demonstrated $ _______ _
2. Current bond rating of most recent 

issuance and name of rating service ____

3. Date of issuance of bond_______

4. Date of maturity of bond

*5. Tangible net worth $ ________.
*6. Total assets in U.S. (required only if 

less than 90% of assets are located in the 
U .S.)$_________

7. Is line 5  at least $10 million? (Yes/No)

8. Is line 5 at least 6 times line 1?________
9. Are at least 90% of assets located in the 

U.S.? If not, complete line 10. (Yes/No)

10. Is line 6 at least 6 times line 1? _______
[Fill in part B if you are using the financial 

test to demonstrate assurance of both 
liability coverage and closure or post-closure 
care.)

Part B. Closure or Post-Closure Care and 
Liability Coverage

[Fill in Alternative I. if the criteria of 
paragraphs (f)(l)(i) of § 264.143 or § 264.145 
and ff)(l)p) of (  264.147 are used or if the 
criteria of paragraphs (e)(lKi) of S 265.143 or 
| 265.145 and (f)(l)(i) of § 265.147 are used. 
Fill in Alternative II if the-criteria of 
paragraphs (f)(l)fii) of (  264.143 or § 264.145 
and (fHlH») of § 264.147 are used or if the 
criteria of paragraphs (e)(l)(i) of § 265.143 or 
§ 265.145 and (f)(l)(ii) of § 265.147 are used.}

Alternative I
1. Sum of current closure and post-closure

cost estimates (total of all cost estimates 
listed above) $ _______

2. Amount of annual aggregate liability
coverage to be demonstrated $ _______

3. Sum of lines 1 and 2 $
*4. Total liabilities (if any portion of your 

closure or post-closure cost estimates is 
included in your total liabilities, you may 
deduct that portion from this line and add 
that amount to lines 5 and 6) $ _______

*5. Tangible net worth $ _______
*6. Net worth $ _______
*7. Current assets $-------- --- .
*8. Current liabilities $ _ _ _ _ _ _
9. Net working capital (line 7 minus line 8)

$ ---------
10. The sum of net income plus

depredation, depletion* and amortization 
$ ——-----

*11. Total assets in U.S. (required only if 
less than 90% of assets are located in the 
U .S.)$_______

12. Is line 5 at least $10 million? (Yes/No)
13. Is line 5 at least 8 times line 3? (Yes/No)
14. Is line 9 at least 6 times line 3? (Yes/No) 
*15. Are at least 90% of assets located in

the U.S.? (Yes/No) If, not, complete line 16.
16. Is line 11 at least 6 times line 3? (Yes/ 

No)
17. Is line 4 divided by line 6 less than 2.0? 

(Yes/No)
18. Is line 10 divided by line 4 greater than

0.1? (Yes/No)
19. Is Kne 7 divided by line 8 greater than 

1.5? (Yes/No)

Alternative II
1. Sum of current closure and post-closure

cost estimates (total of all cost estimates 
listed above) $ _______

2. Amount of annual aggregate liability
coverage to be demonstrated $ _______

3. Sum of lines 1 and 2 $ _______
4. Current bond rating of most recent

issuance and name of rating service____ __

5. Date of issuance of bond _

6. Date of maturity of bond

*7. Tangible net worth (if any portion of the 
closure or post-closure cost estimates is 
included in "total liabilities” on your 
financial statements you may add that 
portion to this line)_______ $ ________

*8. Total assets in the U.S. (required only if 
less than 90% of assets are located in the 
U .S .)$ _ ______

9. Is line 7 at least $10 million? (Yes/No)
10. Is line 7 at least 6 times line 3? (Yes/No)
*11. Are at least 90% of assets located in

the U.S.? (Yes/No) If not complete line 12.
12. Is line 8 at least 6 times line 3? (Yes/No)
I hereby certify that the wording of this 

letter is identical to the wording specified in 
40 CFR 264.151(g) as such regulations were 
constituted on the date shown immediately 
below.
(Signature) ——--------------------------------------
[Name) ---------------------------------------------------------------------
[Title]------------------------------ -----------------
[Date]----------------------------------------------- -—

(h)(1) A corporate guarantee, as 
specified in § 264.143(f) or § 264.145(f), 
or § 265.143(e) or § 265.145(e) of this 
chapter, must be worded as follows, 
except that instructions in brackets are 
to be replaced with the relevant 
information and the brackets deleted:
Corporate Guarantee for Closure or Post- 
Closure Care

Guarantee made this [date) by [name of 
guaranteeing entity), a business corporation 
organized under the laws of the State of 
[insert name of State), herein referred to as 
guarantor. This guarantee is made on behalf 
of the [owner or operator] of [business 
address), which is [one of the following: “our 
subsidiary”; “a subsidiary of [name and 
address of common parent corporation), of 
which guarantor is a subsidiary“; or “an 
entity with which guarantor has a substantial
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business relationship, as defined in 40 CFR 
(either 264.141(h) or 265.141(h)]” to the United 
States Environmental Protection Agency 
(EPA).

Recitals
1. Guarantor meets or exceeds the financial 

test criteria and agrees to comply with the 
reporting requirements for guarantors as 
specified in 40 CFR 264.143(f), 264.145(f), 
265.143(e), and 265.145(e).

2. [Owner or operator] owns or operates 
the following hazardous waste management 
facility(ies) covered by this guarantee: [List 
for each facility: EPA Identification Number, 
name, and address. Indicate for each whether 
guarantee is for closure, post-closure care, or 
both.]

3. “Closure plans” and "post-closure plans” 
as used, below refer to the plans maintained 
as required by subpart G of 40 CFR parts 264 
and 265 for the closure and post-closure care 
of facilities as identified above.

4. For value received from [owner or 
operator], guarantor guarantees to EPA that 
in the event that [owner or operator] fails to 
perform [insert "closure,” “post-closure care” 
or "closure and post-closure care”] of the 
above facility(ies) in accordance with the 
closure or post-closure plans and other 
permit or interim status requirements 
whenever required to do so, the guarantor 
shall do so or establish a trust fund as 
specified in subpart H of 40 CFR part 264 or 
265, as applicable, in the name of [owner or 
operator] in the amount of the current closure 
or post-closure cost estimates as specified in 
subpart H of 40 CFR parts 284 and 265.

5. Guarantor agrees that if, at the end of 
any fiscal year before termination of this 
guarantee, the guarantor fails to meet the 
financial test criteria, guarantor shall send 
within 90 days, by certified mail, notice to the 
EPA Regional Administrator(s) for the 
Region(s) in which the facility(ies) is(are) 
located and to [owner or operator] that he 
intends to provide alternate financial 
assurance as specified in subpart H of 40 CFR 
part 264 or 265, as applicable, in the name of 
[owner or operator]. Within 120 days after 
the end of such fiscal, year, the guarantor 
shall establish such financial assurance 
unless [owner or operator] has done so.

6. The guarantor agrees to notify the EPA 
Regional Administrator by certified mail, of a 
voluntary or involuntary proceeding under 
Title 11 (Bankruptcy), U.S. Code, naming 
guarantor as debtor, within 10 days after 
commencement of the proceeding.

7. Guarantor agrees that within 30 days 
after being notified by an EPA Regional 
Administrator of a determination that 
guarantor no longer meets the financial test 
criteria or that he is disallowed from 
continuing as a guarantor of closure or post­
closure care, he shall establish alternate 
financial assurance as specified in subpart H 
of 40 CFR part 264 or 265, as applicable, in 
the name of [owner or operator] unless 
[owner or operator] has done so.

0. Guarantor agrees to remain bound under 
this guarantee notwithstanding any or all of 
the following: amendment or modification of 
the closure or post-closure plan, amendment 
or modification of the permit, the extension 
or reduction of the time of performance of

closure or post-closure, or any other 
modification or alteration of an obligation of 
the owner or operator pursuant to 40 CFR 
part 264 or 265.

9. Guarantor agrees to remain bound under 
this guarantee for as long as [owner or 
operator] must comply with the applicable 
financial assurance requirements of subpart 
H of 40 CFR parts 264 and 265 for the above- 
listed facilities, except as provided in 
paragraph 10 of this agreement.

10. [Insert the following language if the 
guarantor is (a) a direct or higher-tier 
corporate parent, or (b) a firm whose parent 
corporation is also the parent corporation of 
the owner or operator]:

Guarantor may terminate this guarantee by 
sending notice by certified mail to the EPA 
Regional Administrator(s) for the Region(s) in 
which the facility(ies) is(are) located and to 
[owner or operator], provided that this 
guarantee may not be terminated unless and 
until [the owner or operator] obtains, and the 
EPA Regional Administrator(s) approve(s), 
alternate closure and/or post-closure care 
coverage complying with 40 CFR 264.143, 
264.145, 265.143, and/or 265.145.
[Insert the following language if the guarantor 
is a firm qualifying as a guarantor due to its 
"substantial business relationship” with its 
owner or operator]

Guarantor may terminate this guarantee 
120 days following the receipt of notification, 
through certified mail, by the EPA Regional 
Administrator(s) for the Region(s) in which 
the facility(ies) is(are) located and by [the 
owner or operator].

11. Guarantor agrees that if [owner or 
operator] fails to provide alternate financial 
assurance as specified in subpart H of 40 CFR 
part 264 or 265, as applicable, and obtain 
written approval of such assurance from the 
EPA Regional Administrator(s) within 90 
days after a notice of cancellation by the 
guarantor is received by an EPA Regional 
Administrator from guarantor, guarantor 
shall provide such alternate financial 
assurance in the name of [owner or operator}.

12. Guarantor expressly waives notice of 
acceptance of this guarantee by the EPA or 
by [owner or operator]. Guarantor also 
expressly waives notice of amendments or 
modifications of the closure and/or post­
closure plan and of amendments or 
modifications of the facility permit(s).

I hereby certify that the wording of this 
guarantee is identical to the wording 
specified in 40 CFR 264.151(h) as such 
regulations were constituted on the date first 
above written.
Effective date: . __________ ;_________
[Name of guarantor] — __________ "
[Authorized signature for guarantor] _______
[Name of person signing] _________________
[Title of person signing]________ ;___________
Signature of witness or notary: ■_________

(2) A guarantee, as specified in $ 264.147(g) 
or 9 265.147(g) of this chapter, must be 
worded as follows, except that instructions in 
brackets are to be replaced with the relevant 
information and the brackets deleted:

Guarantee for Liability Coverage
Guarantee made this [date] by [name of 

guaranteeing entity], a business corporation

organized under the laws of [if incorporated 
within the United States insert "the State of
---------and insert name of State; if
incorporated outside the United States insert 
the name of the country in which 
incorporated, the principal place of business 
within the United States, and the name and 
address of the registered agent in the State of 
the principal place of business], herein 
referred to as guarantor. This guarantee is 
made on behalf of [owner or operator] of 
[business address], which is one of the 
following: “our subsidiary;” "a subsidiary of 
[name and address of common parent 
corporation], or which guarantor is a 
subsidiary;” or "an entity with which 
guarantor has a substantial business 
relationship, as defined in 40 CFR [either 
264.141(h)]”, to any and aH third parties who 
have sustained or may sustain bodily injury 
or property damage oaused by [sudden and/ 
or nonsudden] accidental occurrences arising 
from operation of the facility(ies) covered by 
this guarantee.

Recitals
1. Guarantor meets or exceeds the financial 

test criteria and agrees to comply with the 
reporting requirements for guarantors as 
specified in 40 CFR 264.147(g) and 265.147(g).

2. [Owner or operator] owns or operates 
the following hazardous waste management 
facility(ies) covered by this guarantee: [List 
for each facility: EPA identification number, 
name, and address; and if guarantor is 
incorporated outside the United States list 
the name and address of the guarantor’s 
registered agent in each State.] This 
corporate guarantee satisfies RCRA third- 
party liability requirements for [insert 
"sudden" or "nonsudden” or "both sudden 
and nonsudden”] accidental occurrences in 
above-named owner or operator facilities for 
coverage in the amount of [insert dollar 
amount] for each occurrence and [insert 
dollar amount] annual aggregate.

3. For value received from [owner <?r 
operator], guarantor guarantees to any and 
all third parties who have sustained or may 
sustain bodily injury or property damage 
caused by [sudden and/pr nonsudden] 
accidental occurrences arising from 
operations of the facility(ies) covered by this 
guarantee that in the event that [owner or 
operator] fails to satisfy a judgment or award 
based on a determination of liability for 
bodily injury or property damage to third 
parties caused by [sudden and/or 
nonsudden] accidental occurrences, arising 
from the operation of the above-named 
facilities, or fails to pay an amount agreed to 
in settlement of a claim arising from or 
alleged to arise from such injury or damage, 
the guarantor will satisfy such judgment(s), 
award(s) or settlement agreements) up to the 
limits of coverage identified above.

4. Such obligation does not apply to any of 
the following:

(a) Bodily injury or property damage for 
which [insert owner or operator] is obligated 
to pay damages by reason of the assumption 
of liability in a contract or agreement. This 
exclusion does not apply to liability for 
damages that [insert owner or operator]
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would be obligated to pay in the absence of 
the contract or agreement

(b) Any obligation of [insert owner *r 
operator] under a workers’ compensation, 
disability benefits, or unemployment 
compensation law or any similar law.

(c) Bodily injury to:
[1) An employee of [insert owner or 

operator] arising from, and in the course of, 
employment by [insert owner or operator]; or

(2) The spouse, child, parent, brother, or 
sister of that employee as a consequence of. 
or arising from, and in the course of 
employment by [insert owner or operator]. 
This exclusion applies:

(A) Whether [insert owner or operator] 
may be liable as an employer or in any other 
capacity; and

(B) To any obligation to share damages 
with or repay another person who must pay 
damages because of the injury to persons 
identified in paragraphs (1) and (2).

(d) Bodily injury or property damage 
arising out of the ownership, maintenance, 
use, or entrustment to others of any aircraft, 
motor vehicle or watercraft.

(e) Property damage to;
(1) Any property owned, rented, or 

occupied by [insert owner or operator);
(2) Premises that are sold, given away or 

abandoned by [insert owner or operator] if 
the property damage arises out of any part of 
those premises;

(3) Property loaned to [insert owner or 
operator);

(4) Personal property in the care, custody 
or control of [insert owner or operator);

(5) That particular part of real property on 
which [insert owner or operator) or any 
contractors or subcon tractors working 
directly or indirectly on behalf of [insert 
owner or operator) are performing 
operations, if the property damage arises out 
of these operations.

5. Guarantor agrees that if, at the end of 
any fiscal year before termination of this 
guarantee, the guarantor fails to meet the 
financial test criteria, guarantor shall send 
within 90 days, by certified mail, notice to the 
EPA Regional Administrator[sJ for the 
Region[s) in which the facilitates] isfare] 
located and to [owner or operator) that he 
intends to provide alternate liability coverage 
as specified in 40 CFR 264.147 and 265.147, as 
applicable, in the name of [owner or 
operator]. Within 120 days after the end of 
such fiscal year, the guarantor shall establish 
such liability coverage unless [owner or 
operator) has done so.

6. The guarantor agrees to notify the EPA 
Regional Administrator by certified mail of a 
voluntary or involuntary proceeding under 
title 11 [Bankruptcy], U.S. Code, naming 
guarantor as debtor, within 10 days after 
commencement of the proceeding.

7. Guarantor agrees that within 30 days 
after being notified by an EPA Regional 
Administrator of a determination that 
guarantor no longer meets the financial test 
criteria or that he is disallowed from 
continuing as a guarantor, he shall establish 
alternate liability coverage as specified in 40 
CFR 264.147 or 265.147 in the name of [owner 
or operator), unless [owner or operator) has 
done so.

8. Guarantor reserves the right to modify 
this agreement to take into account

amendment or modification of the liability 
requirements set by 40 CFR 264.147 and 
265.147, provided that such modification shall 
become effective only if a Regional 
Administrator does not disapprove the 
modification within 30 days of receipt of 
notification of the modification.

9; Guarantor agrees to remain bound under 
this guarantee for so long as [owner or 
operator) must comply with the applicable 
requirements of 40 CFR 264.147 and 265.147 
for the above-listed facility(ies), except as 
provided in paragraph 10 of this agreement.

10. [Insert the following language if the 
guarantor is (a) a direct or higher-tier 
corporate parent, or (b) a firm whose parent 
corporation is also the parent corporation of 
the owner or operator):

Guarantor may terminate this guarantee by 
sending notice by certified mail to the EPA 
Regional Administrator(s) for the Region(s) in 
which the faeility(ies) is(are) located and to 
[owner or operator), provided that this 
guarantee may nol be terminated unless and 
until [the owner or operator] obtains, and the 
EPA Regional Administrator(s) approve(s), 
alternate liability coverage complying with 4G 
CFR 264.147 and/or 265.147.

[Insert the following language if the 
guarantor is a firm qualifying as a guarantor 
due to its “substantial business relationship” 
with the owner or operator]:

Guarantor may terminate this guarantee 
120 days following receipt of notification, 
through certified mail, by the EPA Regional 
Administratorfs) for the Region[s) in which 
the facilityfies] isfare] located and by [the 
owner or operator).

11. Guarantor hereby expressly waives 
notice of acceptance of this guarantee by any 
party.

12. Guarantor agrees that this guarantee is 
in addition to and does not affect any other 
responsibility or liability of the guarantor 
with respect to the covered facilities.

13. The Guarantor shall satisfy a third- 
party liability claim only on receipt of one of 
the following documents:

(a) Certification from the Principal and the 
third-party ciaimant(s) that the liability claim 
should be paid. The certification must be 
worded as follows, except that instructions in 
brackets are to be replaced with the relevant 
information and the brackets deleted:

Certification o f  Valid Claim
The undersigned, as parties [insert 

Principal] and [insert name and address of 
third-party claimant^)], hereby certify that 
the claim of bodily injury and/or property 
damage caused by a [sudden or nonsudden) 
accidental occurrence arising from operating 
[Principal’s hazardous waste treatment, 
storage, or disposal facility should be paid in 
the amount of $
[Signatures)--------------------------------------------
Principal -----------------------------------------------
(Notary) Date -----------------------------------------
[S ig n atu res)-------------------------------------- ------------
C la im an ts] ------------------- =-------------------------------
(Notary) Date -----------------------------------------

(b) A valid final court order establishing a 
judgment against the Principal for bodily 
injury or property damage caused by sudden 
or nonsudden accidental occurrences arising

from the operation of the Principal’s facility 
or group of facilities.

14. In the event of combination of this 
guarantee with another mechanism to meet 
liability requirements, this guarantee will be 
considered [insert “primary” or “excess”) 
coverage.

1 hereby certify that the wording of the 
guarantee is identical to the wording 
specified in 40 CFR 264.151(h)(2) as such 
regulations were constituted on the date 
shown immediately below.
Effective date:____________________________
[Name of guarantor) --------------------------------
[Authorized signature for guarantor]-----------
[Name of person signing) ---------------------------
[Title of person signing]-----------------------------
Signature of witness of notary: ------- ---------
* * * • * *

(k) A tetter of credit, as specified in 
§ 264.147(h) or 265.147(h) of this chapter, 
must be worded as follows, except that 
instructions in brackets are to be 
replaced with the relevant information 
and the brackets deleted:
Irrevocable Standby Letter of Credit 
Name and Address of Issuing Institution —:—
Regional Administrator(s)--------------------------
Region(s) -----------------------------------------------
U.S. Environmental Protection Agency--------

Dear Sir or Madam: We hereby establish 
our Irrevocable Standby Letter of Credit No

--------- • in the favor of (“any and all
third-party liability claimants" or insert name 
of trustee of the standby trust fund), at the 
request and for the account of [owner or 
operator’s name and address] for third-party 
liability awards or settlements up to [in
words) U.S. dollars $•__ !________ per
occurrence and the annual aggregate amount
of [in words] U.S. dollars $___________ , for
sudden accidental occurrences and/or for 
third-party liability awards or settlements up 
to the amount of [in words) U.S. dollars
$_______ : per occurrence, and the annual
aggregate amount of [in words) U.S. dollars
$___________ . for nonsudden accidental
occurrences available upon presentation of a 
Sight draft bearing reference to this letter of
credit No.___________ _ and [insert the
following language if the letter of credit is 
being used without a standby trust fund: “(1) 
a signed certificate reading as follows:

Certificate of Valid Claim
The undersigned, as parties [insert 

principal] and [insert name and address of 
third party daimant(s)], hereby certify that 
the claim of bodily injury and/or property 
damage caused by a [sudden os nonsudden) 
accidental occurrence arising from operations 
of [principal's) hazardous waste treatment, 
storage, or disposal facility should be paid m 
the amount of $( }. We hereby certify
that the claim does not apply to any of the 
following:
, [a] Bodily injury or property damage for 

which [insert principal) is obligated to pay 
damages by reason of the assumption of 
liability in a contract or agreement. This 
exclusion does not apply to liability for 
damages that [insert principal) would be
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obligated to pay in the absence of the 
contract or agreement.

fb) Any obligation of [insert principal] 
under a workers' compensation, disability 
benefits, or unemployment compensation law 
or any similar law.

(c) Bodily injury to:
[1] An employee of [insert principal] arising 

from, and in the course of, employment by 
[insert principal]; or

(2) The spouse, child, parent, brother or 
sister of that employee as a consequence of, 
or arising from, and in the course of 
employment by [insert principal].

This exclusion applies:
[A) Whether [insert principal] may be 

liable as an employer or in any other 
capacity; and

(BJ To any obligation to share damages 
with or repay another person who must pay 
damages because of the injury to persons 
identified in paragraphs [1) and [2].

td) Bodily injury or property damage 
arising out of the ownership, maintenance, 
use, or entrustment to others of any aircraft, 
motor vehicle or watercraft.

(e) Property damage to:
( l j Any property owned, rented, or 

occupied by [insert principal];
(2) Premises that are sold, given away or 

abandoned by [insert principal] if the 
property damage arises out of any part of 
those premises;

(3) Property loaned to [insert principal];
(4) Personal property in the care, custody 

or control of [insert principal];
(5) That particular part of real property on 

which [insert principal] or any contractors or 
subcontractors working directly or indirectly 
on behalf of [insert principal] are performing 
operations, if the property damage arises out 
of these operations.
[Signatures] —*---------------— ---------------------
Grantor---------------------
[Signatures] -----------— -----------------------------
Claimants) ---- —________________ ____ ___
or [2] a valid final court order establishing a 
judgment against the Grantor for bodily 
injury or property damage caused by sudden 
or nonsudden accidental occurrences arising 
from the operation of the Grantor’s facility or 
group of facilities.

This letter of credit is effective as of [date] 
and shall expire on [date] at least one year 
later], but such expiration date shall be 
automatically extended for a period of [at 
least one year] on [date and on each 
successive expiration date, unless, at least 
120 days before the current expiration date, 
we notify you, the USEPA Regional 
Administrator for Region [Region #], and 
[owner’s or operator’s name] by certified mail 
that we have decided not to extend this letter 
of credit beyond the current expiration date.

Whenever this letter of credit is drawn on 
under and in compliance with the terms of 
this credit, we shall duly honor such draft 
upon presentation to us.

[Insert the following language if a standby 
trust fund is not being used “In the event that 
this letter of credit is used in combination 
with another mechanism for liability 
coverage, this letter of credit shall be 
considered [insert “primary" or “excess” 
coverage].“

We certify that the wording of this letter of 
credit is identical to the wording specified in 
40 CFR 264.151(k) as such regulations were 
constituted on the date shown immediately 
below. [Signature(sj and title(s) of officiaUs) 
of issuing institution] [Date],

This credit is subject to [insert “the most 
recent edition of the Uniform Customs and 
Practice for Documentary Credits published 
by the International Chamber of Commerce” 
or “the Uniform Commercial Code”].
* * * * <*

{n)(l) A standby trust agreement as 
specified in § 264.147[h] or 265.147(h) of 
this chapter, must be worded as follows, 
except that instructions in brackets are 
to be replaced with the relevant 
information and the brackets deleted:
Standby Trust Agreement

Trust Agreement the “Agreement” entered 
into as of [date] by mid between (name of the 
owner or operator] a [name of a State] [insert 
“corporation," “partnership,” “association,” 
or “proprietorship"], the “Grantor,” and 
[name of corporate trustee], [insert
“incorporated in the State of -_____________”
or “a national bank”], the “trustee."

Whereas the United States Environmental 
Protection Agency, “EPA,” an agency of the 
United States Government, has established 
certain regulations applicable to the Grantor, 
requiring that an owner or operator of a 
hazardous waste management facility or 
group of facilities must demonstrate financial 
responsibility for bodily injury and property 
damage to third parties caused by sudden 
accidental and/or nonsudden accidental 
occurrences arising from operations of the 
facility or group of facilities.

Whereas, the Grantor has elected to 
establish a standby trust into which the 
proceeds from a letter of credit may be 
deposited to assure all or part of such 
financial responsibility for the facilities 
identified herein.

Whereas, the Grantor, acting through its 
duly authorized officers, has selected the 
Trustee to be the trustee under this 
agreement and the Trustee is willing to act 
as trustee.

Now, therefore, the Grantor and the 
Trustee agree as follows:

Section 1. Definitions. As used in this 
Agreement:

(a) The term Grantor means foe owner or 
operator who enters into this Agreement and 
any successors or assigns of the Grantor.

(b) The term Trustee means the Trustee 
who enters into this Agreement and any 
successor Trustee.

Section 2. Identification o f Facilities. Ib is 
agreement pertains to the facilities identified 
on attached schedule A [on schedule A, for 
each facility list tire EPA Identification 
Number, name, and address of the 
facility(ies) and the amount of liability 
coverage, or portions thereof, if more than 
one instrument affords combined coverage as 
demonstrated by this Agreement].

Section 3. Establishment o f Fund. The 
Grantor and the Trustee hereby establish a 
standby trust fund, hereafter the “Fund,” for 
the benefit of any and all third parties injured 
or damaged by [sudden and/or nonsudden]

accidental occurrences arising from operation 
of the facility(ies) covered by this guarantee.
in the amounts of __________  [up to $1
million] per occurrence and _________
[up to $2 million] annual aggregate for sudden
accidental occurrences and ___________
[up to $3 million] per occurrence and
-----------------  [up to $6 million] annual
aggregate for nonsudden occurrences, except 
that the Fund is not established for the 
benefit of third parties for the following:

(a) Bodily injuiy or property damage for 
which [insert Grantor] is obligated to pay 
damages by reason of the assumption of 
liability in a contract or agreement. This 
exclusion does not apply to liability for 
damages that (insert Grantor] would be 
obligated to pay in the absence of the 
contract or agreement.

fb) Any obligation of [insert Grantor] under 
a workers' compensation, disability benefits, 
or unemployment compensation law or any 
similar law.

fc) Bodily injury to:
(1) An employee or [insert Grantor] arising 

from , and in the course of, employment by 
[insert Grantor]; or

(2) The spouse, child, parent, brother or 
sister of that employee as a consequence of, 
or arising from, and in the course of 
employment by (insert Grantor],

This exclusion applies:
(A) Whether [insert Grantor] may be liable 

as an employer or in any other capacity; and
(B) To any obligation to share damages 

with or repay another person who must pay 
damages because of the injury to persons 
identified in paragraphs (1) and (2).

(d) Bodily injury or property damage 
arising out of the ownership, maintenance, 
use, or entrustment to others of any aircraft, 
motor vehicle or watercraft.

(e) Property damage to:
fl) Any property owned, rented, or 

occupied by [insert Grantor];
(2) Premises that are sold, given away or 

abandoned by [insert Grantor] if die property 
damage arises out of any part of those 
premises;

(3) Property loaned [insert Grantor];
(4) Personal property in the care, custody 

or control of (insert Grantor];
(5) That particular part of real property on 

which [insert Grantor] or any contractors or 
subcontractors working directly or indirectly 
on behalf of [insert Grantor] are performing 
operations, if the property damage arises out 
of these operations.

In the event of combination with another 
mechanism for liability coverage, the fond 
shall be considered [insert “primary” or 
“excess"] coverage.

The Fund is established initially as 
consisting of the proceeds of the letter of 
credit deposited into the Fund. Such proceeds 
and any other property subsequently 
transferred to the Trustee is referred to as the 
Fund, together with all earnings and profits 
thereon, less any payments or distributions 
made by the Trustee pursuant to this 
Agreement The Fund shall be held by the 
Trustee, IN TRUST, as hereinafter provided. 
The Trustee shall not be responsible nor shall 
it undertake any responsibility for the 
amount or adequacy of. nor any duty to
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collect from the Grantor, any payments 
necessary to discharge any liabilities of the 
Grantor established by EPA.

Section 4. Payment for Bodily Injury or 
Property Damage. The Trustee shall satisfy a 
third party liability claim by drawing on the 
letter of credit described in Schedule B and 
by making payments from the Fund only upon 
receipt of one of the following documents:

(a) Certification front) the Grantor and the 
third party claimant(s) that the liability claim 
should be paid. The certification must be 
worded as follows, except that instructions in 
brackets are to be replaced with the relevant 
information and the brackets deleted:

Certification of Valid Claim
The undersigned, as parties [insert 

Grantor] and [insert name and address of 
third party claimant(s)], hereby certify that 
the claim of bodily injury and/or property 
damage caused by a [sudden or nonsudden] 
accidental occurrence arising from operating 
[Grantor’s] hazardous waste treatment, 
storage, or disposal facility should be paid in 
the amount of $[ ].
[Signature] --------------------------------------------
Grantor------------------------- *— --------------»-----
{Signatures] ----------------------- —------------------
Claimant(s) — ------------:----------------------------

(b) A valid final court order establishing a 
judgment against the Grantor for bodily 
injury or property damage caused by sudden 
or nonsudden accidental occurrences arising 
from the operation of the Grantor’s facility or 
group of facilities.

Section 5. Payments Comprising the Fund. 
Payments made to the Trustee for the Fund 
shall consist of the proceeds from the letter of 
credit drawn upon by the Trustee in 
accordance with the requirements of 40 CFR 
264.151(k) and Section 4 of this Agreement.

Section 0. Trustee Management. The 
Trustee shall invest and reinvest the principal 
and income, in accordance with general 
investment policies and guidelines which the 
Grantor may communicate in writing to the 
Trustee from time to time, subject, however, 
to the provisions of this Section. In investing, 
reinvesting, exchanging, selling, and 
managing the Fund, the Trustee shall 
discharge his duties with respect to the trust 
fund solely in the interest of the beneficiary 
and with the care, skill, prudence, and 
diligence under the circumstances then 
prevailing which persons of prudence, acting 
in a like capacity and familiar with such 
matters, would use in the conduct of an 
enterprise of a like character and with like 
aims: except that:

(i) Securities or other obligations of the 
Grantor, or any other owner or operator of 
the facilities, or any of their affiliates as 
defined in the Investment Company Act of 
1940, as amended, 15 U.S.C. 80a-2(a), shall 
not be acquired or held, unless they are 
securities or other obligations of the Federal 
or a State government;

(ii) The Trustee is authorized to invest the 
Fund in time or demand deposits of the 
Trustee, to the extent insured by an agency of 
the Federal or a State government: and

(iii) The Trustee is authorized to hold cash 
awaiting investment or distribution 
uninvested for a reasonable time and without 
liability for the payment of interest thereon.

Section 7. Commingling and Investment.
The Trustee is expressly authorized in its 
discretion:

(a) To transfer from time to time any or all 
of the assets of the Fund to any common, 
commingled, or collective trust fund created 
by the Trustee in which the Fund is eligible to 
participate, subject to all of the provisions 
thereof, to be commingled with the assets of 
other trusts participating therein: and

(b) To purchase shares in any investment 
company registered under the Investment 
Company Act of 1940 .̂15 U.S.C. 80a-l et seq., 
including one which may be created, 
managed, underwritten, or to which 
investment advice is rendered or the shares 
of which are sold by the Trustee. The Trustee 
may vote such shares in its discretion.

Section 8. Express Powers of Trustee. 
Without in any way limiting the powers and 
discretions conferred upon the Trustee by the 
other provisions of this Agreement or by law, 
the Trustee is expressly authorized and 
empowered:

(a) To sell, exchange, convey, transfer, or 
otherwise dispose of any property held by it, 
by public or private sale. No person dealing 
with the Trustee shall be bound to see to the 
application of the purchase money or to 
inquire into the validity or expediency of any 
such sale or other disposition;

(b) To make, execute, acknowledge, and 
deliver any and all documents of transfer and 
conveyance and any and all other 
instruments that may be necessary or 
appropriate to carry out the powers herein 
granted;

(c) To register any securities held in the 
Fund in its own name or in the name of a 
nominee and to hold any security in bearer 
form or in book entry, or to combine 
certificates representing such securities with . 
certificates of the same issue held by the 
Trustee in other fiduciary capacities, or to 
deposit or arrange for the deposit of such 
securities in a qualified central depositary 
even though, when so deposited, such 
securities may be merged and held in bulk in 
the name of the nominee of such depositary 
with other securities deposited therein by 
another person, or to deposit or arrange for 
the deposit of any securities issued by the 
United States Government, or any agency or 
instrumentality thereof, with a Federal 
Reserve Bank, but the books and records of 
the Trustee shall at all times show that all 
such securities are part of the Fund;

(d) To deposit any cash in the Fund in 
interest-bearing accounts maintained or 
savings certificates issued by the Trustee, in 
its separate corporate capacity, or in any 
other banking institution affiliated with the 
Trustee, to the extent insured by an agency of 
the Federal or State government; and

(e) To compromise or otherwise adjust all 
claims in favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of 
any kind that may be assessed or levied 
against or in respect of the ,Fund and all 
brokerage commissions incurred by the Fund 
shall be paid from the Fund. All other 
expenses incurred by the Trustee in 
connection with the administration of this 
Trust, including fees for legal services 
rendered to the Trustee, the compensation of 
the Trustee to the extent not paid directly by

the Grantor, and all other proper charges and 
disbursements to the Trustee shall be paid 
from the Fund.

Section 10. Advice of Counsel. The Trust ee 
may from time to time consult with counsel, 
who may be counsel to the Grantor, with 
respect to any question arising as to the 
construction of this Agreement or any action 
to be taken hereunder. The Trustee shall be 
fully protected, to the extent permitted by 
law, in acting upon the advice of counsel.

Section 11. Trustee Compensation. The 
Trustee shall be entitled to reasonable 
compensation for its services as agreed upon 
in writing from time to time with the Grantor.

Section 12. Successor Trustee. The Trustee 
may resign or the Grantor may replace the 
Trustee, but such resignation or replacement 
shall not be effective until the Grantor has 
appointed a successor trustee and this 
successor accepts the appointment. The 
successor trustee shall have the same powers 
and duties as those conferred upon the 
Trustee hereunder. Upon the successor 
trustee’s acceptance of the appointment; the 
Trustee shall assign, transfer, and pay over to 
the successor trustee the funds and properties 
then constituting the Fund. If for any reason 
the Grantor cannot or does not act in the 
event of the resignation of the Trustee, the 
Trustee may apply to a court of competent 
jurisdiction for the appointment of a 
successor trustee or for instructions. The 
successor trustee shall specify the date on 
which it assumes administration of the trust 
in a writing sent to the Grantor, the EPA 
Regional Administrator and the present 
Trustee by certified mail 10 days before such 
change becomes effective. Any expenses 
incurred by the Trustee as a result of any of 
the acts contemplated by this Section shall be 
paid as provided in Section 9.

Section 13. Instructions to the Trustee. Ail 
orders, requests, certifications of valid 
Claims, and instructions to the Trustee shall 
be in writing, signed by such persons as are 
designated in the attached Exhibit A or such 
other designees as the Grantor may designate 
by amendments to Exhibit A. The Trustee 
shall be fully protected in acting without 
inquiry in accordance with the Grantor’s 
orders, requests, and instructions. The 
Trustee shall have the right to assume, in the 
absence of written notice to the contrary, that 
no event constituting a change or a 
termination of the authority of any person to 
act on behalf of the Grantor or the EPA 
Regional Administrator hereunder has 
occurred. The Trustee shall have no duty to 
act in the absence of such orders, requests, 
and instructions from the Grantor and/or 
EPA, except as provided for herein.

Section 14. Amendment of Agreement. This 
Agreement may be amended by an 
instrument in writing executed by the 
Grantor, the Trustee, and the EPA Regional 
Administrator, or by the Trustee and the EPA 
Regional Administrator if the Grantor ceases 
to exist.

Section 15. Irrevocability and Termination. 
Subject to the right of the parties to amend 
this Agreement as provided in Section 14, this 
Trust shall be irrevocable and shall continue 
until terminated at the written agreement of 
the Grantor, the Trustee, and the EPA
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Regional Administrator, or by the Trustee 
and the EPA Regional Administrator, if the 
Grantor ceases to exist. Upon termination of 
the Trust, all remaining trust property, less 
final trust administration expenses, shall be 
paid to the Grantor.

The Regional Administrator will agree to 
termination of the Trust when the owner or 
operator substitutes alternative financial 
assurance as specified in this section.

Section 16. Immunity and indemnification. 
The Trustee shall not incur personal liability 
of any nature in connection with any act or 
omission, made in good faith, in the 
administration of this Trust or in carrying out 
any directions by the Grantor and the EPA 
Regional Administrator issued in accordance 
with this Agreement. The Trustee shall be 
indemnified and saved harmless by the 
Grantor or from the Trust Fund, or both, from 
and against any personal liability to which 
the Trustee may be subjected by reason of 
any act or conduct in its official capacity, 
including all expenses reasonable incurred in 
its defense inlhe event the Grantor fails to 
provide such defense.

Section 17. Choice o f Law. This Agreement 
shall be administered, construed, and 
enforced according to the laws of the State of 
[enter name of State].

Section 18. Interpretation. As used in this 
Agreement, words in the singular include the 
plural and words in the plural include the 
singular. The descriptive headings for each 
Section of this Agreement shall not affect the 
interpretation of the legal efficacy of this 
Agreement.

In Witness Whereof the parties have 
caused this Agreement to be executed by 
their respective officers duly authorized and . 
their corporate seals to be hereunto affixed 
and attested as of the date first above 
written. The parties below certify that the 
wording of this Agreement is identical to the 
wording specified in 40 CFR 264.151(n) as 
such regulations were constituted on the date 
first above written.

[Signature of Grantor] 
[Title]
Attest:
[Title]
[Seal]

[Signature of Trustee]
Attest:
[Title]
[Seal]

(2) The following is an example of the 
certification of acknowledgement which must 
accompany the trust agreement for a standby 
trust fund as specified in section 264.147(h) or 
265.147(h) of this chapter. State requirements 
may differ on the proper content of this 
acknowledgement.
State o f -------t—*---*------------------------------5-----
County o f -----------------------------------------------

On this [date], before me personally came 
[owner or operator] to me known, who, being 
by me duly sworn, did depose and say that 
she/he resides at [address], that she/he is 
[title] of [corporation], the corporation 
described iti and which executed the above

instrument; that she/he knows the seal of 
said corporation: that the seal affixed to such 
instrument is such corporate seal; that it was 
so affixed by ordeT of the Board of Directors 
of said corporation, and that she/he signed 
her/his name thereto by like order.

[Signature of Notary Public]
40 CFR part 265 is amended as 

follows:

PART 265— INTERIM STA TU S 
STANDARDS FOR OWNERS OR 
OPERATORS OF HAZARDOUS W ASTE 
TREATM ENT, STORAGE, AND 
DISPOSAL FACILITIES

1. The authority citation for part 265 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a). 6924. 
6925, and 6935.

2. Section 265.143 is amended by 
revising the introductory text of 
paragraph (e)(10) to read as follows:

§ 265.143 Financial assurance for closure.
it it h it ft *

(e) * * *
(10) An owner or operator may meet 

the requirements of this section by , 
obtaining a written guarantee. The 
guarantor must be the direct or higher- 
tier parent corporation of the owner or 
operator, a firm whose parent 
corporation is also the parent 
corporation of the owner or operator, or 
a firm with a “substantial business 
relationship” with the owner or 
operator. The guarantor must meet the 
requirements for owners or operators in 
paragraphs (e)(1) through (8) of this 
section and must comply with the terms 
of the guarantee. Thè wording of the 
guarantee must be identical to the 
wording specified in § 264.151(h). A 
certified copy of the guarantee must 
accompany the items sent to the 
Regional Administrator as specified in 
paragraph (e)(3) of this section. One of 
these items must be the letter from the 
guarantor’s chief financial officer. If the 
guarantor’s parent corporation is also 
the parent corporation of the owner or 
operator, the letter must describe the 
value received in consideration of the 
guarantee. If the guarantor is a firm with 
a “substantial business relationship” 
with the owner or operator, this letter 
must describe this “substantial business 
relationship" and the value received in 
consideration of the guarantee. The 
terms of the guarantee must provide 
that:
*  it it h

3. Section 265.145 is amended by 
revising the introductory text of 
paragraph (e)(ll) to read as follows:

§ 265.145 Financial assurance for post* 
closure care.
*  it ' ft ft it

<e)
(11) An owner or operator may meet 

the requirements of this section by 
obtaining a written guarantee. The 
guarantor must be the direct or higher- 
tier parent corporation of the owner or 
operator, a firm whose parent 
corporation is also the parent 
corporation of the owner or operator, or 
a firm with a “substantial business 
relationship” with the owner or 
operator. The guarantor must meet the 
requirements for owners or operators in 
paragraphs (e)(1) through (9) of this 
section and must comply with the terms 
of the guarantee. The wording of the 
guarantee must be identical to the 
wording specified in § 264.151(h), A 
certified copy of the guarantee must 
accompany the items sent to the 
Regional Administrator as specified in 
paragraph (e)(3) of this section. One of 
these items must be the letter from the 
guarantor’s chief financial officer. If the 
guarantor’s parent corporation is also 
the parent corporation of the owner or 
operator, the letter must describe the 
value received in consideration of the 
guarantee. If the guarantor is a firm with 
a “substantial business relationship” 
with the owner or operator, this letter 
must describe this “substantial business 
relationship” and the value received in 
consideration of the guarantee. The 
terms of the guarantee must provide 
that:
* * *

4, Section 265.147 is amended by 
revising paragraphs (a)(7), (b)(7), and
(f)(6), and by adding new paragraphs 
(h)(4) and (h)(5) to read as follows:

§ 265.147 Liability requirements.
(a) * * V
(7) An owner or operator shall notify, 

the Regional Administrator in writing 
within 30 days whenever:

(i) A claim results in a reduction in the 
amount of financial assurance for 
liability coverage provided by a 
financial instrument authorized in 
paragraphs (a)(1) through (a)(6) of this 
section: or

(ii) A Certification of Valid Claim for 
bodily injury or property damages 
caused by a sudden or non-sudden 
accidental occurrence arising from the 
operation of a hazardous waste 
treatment, storage, or disposal facility is 
entered between the owner or operator 
and third-party claimant for liability 
coverage under paragraphs (a)(1) 
through (a)(6) of this section; or

(iii) A final court order establishing a 
judgment for bodily injury or property
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damage caused by a sudden or non­
sudden accidental occurrence arising 
from the operation of a hazardous waste 
treatment, storage, or disposal facility is 
issued against the owner or operator or 
an instrument that is providing financial 
assurance for liability coverage under 
paragraphs (a)(1) through (a)(0) of this 
section.

(b) * * *
(7) An owner or operator shall notify 

the Regional Administrator in writing 
within 30 days whenever:

(i) A claim results in a reduction in the 
amount of financial assurance for 
liability coverage provided by a 
financial instrument authorized in 
paragraphs (b)(1) through (b)(0) of this 
section; or

(ii) A Certification of Valid Claim for 
bodily injury or property damages 
caused by a sudden or non-sudden 
accidental occurrence arising from the 
operation of a hazardous waste 
treatment, storage, or disposal facility is 
entered between the owner or operator

and third-party claimant for liability 
coverage under paragraphs (b)(1) 
through (b)(0) of this section; or

(iii) A final court order establishing a 
judgment for bodily injury or property , 
damage caused by a sudden or nom 
sudden accidental occurrence arising 
from the operation of a hazardous waste 
treatment, storage, or disposal facility is 
issued against the owner or operator or 
an instrument that is providing financial 
assurance for liability coverage under 
paragraphs (b)(1) through (b)(0) of this 
section.
★  * * * * .

(f) * * *
(0) If the owner or operator no longer 

meets the requirements of paragraph
(f)(1) of this section, he must obtain 
insurance, a letter of credit, a surety 
bond, a trust fund, or a guarantee for the 
entire amount of required liability 
coverage as specified in this section. 
Evidence of liability coverage must be 
submitted to the Regional Administrator 
within 90 days after the end of the fiscal

year for which the year-end financial 
data show that the owner or operator no 
longer meets the test requirements.
*  *  *  *  *

-(h) * * *
(4) An owner or operator who uses a 

letter of credit to satisfy the 
requirements of this section may also 
establish a standby trust fund. Under

"the terms of such a letter of credit, all 
amounts paid pursuant to a draft by the 
trustee of the standby trust will be 
deposited by the issuing institution into 
the standby trust in accordance with 
instructions from the trustee. The trustee 
of the standby trust fund must be an 
entity which has the authority to act as 
a trustee and whose trust operations are 
regulated and examined by a Federal or 
State agency.

(5) The wording of the standby trust 
fund must be identical to the wording 
specified in § 204.151 (n).
■flr *  *  h  *
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