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Authority: 46 U.S.C. 2113, 3306, 5115; 49
U.S.C. App. 1804; E.O. 12234, 45 FR 58801, 3
CFR, 1980 Comp., p. 277; 49 CFR 1.48.

53. Section 188.01-15 is amended by

revising paragraph (b) to read as
follows:

§ 188.01-15 OMB control numbers
assigned pursuant to the Paperwork
Reduction Act.

- * * * *

(b) Display.

Current
oMB
control No.

46 CFR part or section where
identified or described

2115—0554
2115—0554
2115—0589
2115—0589

§ 189.40-3.
§ 189.40-5.
§196.15-7
§196.15-18

PART 196—OPERATIONS

54. The authority citation for part 196
continues to read as follows:

Authority: 33 U.S.C. 1321(j); 46 U.S.C. 2113,
3308, 5115, 6101; E.O. 11735, 38 FR 21243, 3
CFR, 1971-1975 Comp,, p. 793; E.O. 12234, 45
FR 58801, 3 CFR, 1980 Comp., p. 277; 49 CFR
1.46.

55. Section 196.15-7 is added to read
as follows:

§ 196.15-7 Verification of vessel
compliance with applicable stability
requirements.

(a) After loading and prior to
departure and at all other times
necessary to assure the safety of the
vessel, the master shall determine that
the vessel complies with all applicable
stability requirements in the vessel’s
trim and stability book, stability letter,
Certificate of Inspection, and Load Line
Certificate, as the case may be, and then
enter an attestation statement of the
verification in the log book. The vessel
may not depart until it is in compliance
with these requirements.

(b) When determining compliance
with applicable stability requirements
the vessel's draft, trim, and stability

must be determined as necessary and
any stability calculations made in
support of the determination must be
retained on board the vessel for the
duration of the voyage.

56. Section 196.15-18 is added to read
as follows:

§ 196.15-18 Loading doors.

(a) The master of a vessel fitted with
loading doors shall assure that all
loading doors are closed watertight and
secured during the entire voyage except
that—

(1) If a door cannot be opened or
closed while the vessel is at a dock, it
may be open while the vessel
approaches and draws away from the
dock, but only as far as necessary to
enable the door to be immediately
operated.

(2) If needed to operate the vessel, or
embark and disembark passengers when
the vessel is at anchor in protected
waters, loading doors may be open
provided that the master determines
that the safety of the vessel is not
impaired.

(b) For the purposes of this section,
“loading doors” include all weathertight
ramps; bow visors, and openings used to
load personnel, equipment, cargo, and
stores, in the collision bulkhead, the side
shell, and the boundaries of enclosed
superstructures that are continuous with
the shell of the vessel.

(c) The master shall enter into the log
book the time and door location of every
closing of the loading doors.

(d) The master shall enter into the log
book any opening of the doors in
accordance with paragraph (a)(2) of this
section setting forth the time of the
opening of the doors and the
circumstances warranting this action.

57. Section 196.35-5 is amended by
redesignating paragraphs (a)(4) through
(a)(11) as paragraphs (a)(6) through
(a)(13), respectively, and by adding new
paragraphs (a)(4) and (a)(5) to read as
follows:

§ 196.35-5 Actions required to be logged.

(a] * * &

(4) Verification of vessel compliance
with applicable stability requirements.
After loading and prior to departure and
at all other times necessary to assure
the safety of the vessel. See § 196.15-7.

(5) Loading doors. Where applicable,
every closing and any opening when not
docked. See § 196.15-18.

* * * * *

58, Section 196.40-10 is amended by
revising the section heading and
paragraph (a); by redesignating
paragraphs (b) and (c) as paragraphs (c)
and (d), respectively; and by adding new
paragraphs (b), (e), (f), and (g) to read as
follows:

§ 196.40-10 Draft marks and draft
indicating systems.

(a) All vessels must have draft marks
plainly and legibly visible upon the stem
and upon the sternpost or rudderpost or
at any place at the stern of the vessel as
may be necessary for easy observance.
The bottom of each mark must indicate
the draft.

(b) The draft must be taken from the
bottom of the keel to the surface of the
water at the location of the marks.

* - - - -

(e) Draft marks must be separated so
that the projections of the marks onto a
vertical plane are of uniform height
equal to the vertical spacing between
consecutive marks.

(f) Draft marks must be painted in
contrasting color to the hull.

(g) In cases where draft marks are
obscured due to operational constraints
or by protrusions, the vessel must be
fitted with a reliable draft indicating
system from which the bow and stern °
drafts can be determined.

Dated: May 8, 1992.
A.E. Henn,

Chief, Office of Marine Safety, Security and
Environmental Protection.

[FR Doc. 92-21651 Filed 9-10-92; 8:45 am]
BILLING CODE 4910-14-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 138
[FRL 4125-6)

Guidelines Establishing Test
Procedures for the Analysis of
Pollutants; Microwave Digestion

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendments.

SUMMARY: This amendment approves
the use of an additional procedure,
microwave heating, for digestion of
samples prior to quantitative
determination for 13 inorganic
chemicals. The precision and recovery
of analyses using this technique are not
substantially different from those
obtained using digestion techniques
already approved. Use of approved
analytical techniques is required
whenever the waste constituent
specified is required to be measured for:
an NPDES permit application; discharge
monitoring reports; state certification;
and other requests from the permitting
authority for quantitative or qualitative
effluent data. Use of approved test
procedures is also required for the
expression of pollutant amounts,
characteristics, or properties in effluent
limitations guidelines and standards of
performance and pretreatment
standards, unless otherwise specifically
noted or defined. ;
DATES: This rule shall be effective on
October 13, 1992. In accordance with 40
CFR 23.2 (45 FR 26048), these
amendments to the regulation shall be
considered issued for purposes of
judicial review at 1 p.m. eastern time,
September 28, 1992.

Under section 509(b)(1) of the Clean
Water Act, judicial review of these
amendments can be obtained only by
filing a petition for review in the United
States Court of Appeals within 120 days
after they are considered issued for
purposes of judicial review. Under
section 509(b)(2) of the Clean Water Act,
these amendments may not be
challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.

The incorporation by reference of
certain publications listed in the
regulation is approved by the Office of
the Federal Register as of October 13,
1992,

FOR FURTHER INFORMATION CONTACT:
Mr. James |. Lichtenberg, Environmental
Monitoring Systems Laboratory, Office
of Research and Development, U.S.

Environmental Protection Agency,
Cincinnati, Ohio 45268. Telephone
number: (513) 569-7306.

SUPPLEMENTARY INFORMATION:
I. Authority

This regulation is promulgated under
authority of sections 301, 304(h) and
501(a) of the Clean Water Act, 33 U.S.C.
1251 et seq. (the Federal Water Pollution
Control Act Amendments of 1872 as
amended) (the “Act"). Section 304(h) of
the Act requires the Administrator of the
EPA to "promulgate guidelines
establishing test procedures for the
analysis of pollutants that shall include
the factors which must be provided in
any certification pursuant to section 401
of this Act or permit application
pursuant to section 402 of this Act”,
Section 501(a) of the Act authorizes the
Administrator to "prescribe such
regulations as are necessary to carry out
his functions under this Act”.

IL. Regulatory Background

The CWA establishes two principal
bases for effluent limitations. First,
existing discharges are required to meet
technology-based effluent limitations.
New source discharges must meet new
source performance standards based on
the best demonstrated technology-based
controls. Second, where necessary,
additional requirements are imposed to
assure attainment and maintenance of
water quality standards established by
the States under section 303 of the
CWA. In establishing or reviewing
NPDES permit limits, EPA must ensure
that permitted discharges will not cause
or contribute to a violation of water
quality standards, including designated
water uses.

For use in permit applications,
discharge monitoring reports, and state
certification and to ensure compliance
with effluent limitations, standards of
performance, and pretreatment
standards, EPA has promulgated
regulations providing nationally-
approved testing procedures at 40 CFR
part 138. Test procedures have
previously been approved for 262
different parameters. Those procedures
apply to the analysis of inorganic (metal,
non-metal, mineral) and organic
chemical, radiological, bacteriological,
nutrient, demand, residue, and physical
parameters.

Additionally, some particular
industries may discharge pollutants for
which test procedures have not been
proposed and approved under 40 CFR
part 1368. Under 40 CFR 122.41 permit
writers may impose monitoring
requirements and establish test methods
for pollutants for which no approved
part 136 method exists 40 CFR 122.41(j)

{4). EPA may also approve additional
test procedures when establishing
industry-wide technology-based effluent
limitations guidelines and standards as
described at 40 CFR 401.13.

The procedures for approval of
alternate test procedures (ATPs) are
described at 40 CFR 136.4 and 136.5.
Under these procedures the
Administrator may approve alternate
test procedures for nationwide use
which are developed and proposed by
any person. 40 CFR 136.4(a). Persons
wishing to use such alternate
procedures, must apply to the State or
Regional EPA permitting office (for
limited approval under § 136.4(b) and to
the Director of the Environmental
Monitoring Systems Laboratory in
Cincinnati (for nationwide approval
under § 136.4(d)). As specified below,
today's rule approves an optional
nationwide alternate procedure for
digestion of certain metals in the
preparation of wastewater test samples.

HL The Microwave Digestion Procedure

The CEM Corporation, in accordance
with the regulations published at 40 CFR
136.5, applied for nationwide approval
of their "Closed Vessel Microwave
Digestion of Wastewater Samples for
Metals Determination”. Digestion is a
sample preparation step that is required
prior to the measurement of total metals
in wastewaters, Specifically, as
described below, microwave digestion
may be applicable for the preparation of
wastewater samples when testing using
one or more of the following
determinative techniques: Flame atomic
absorption spectroscopy (AAS),
inductively-coupled plasma (ICP) atomic
emission spectroscopy (AES), or direct
current plasma (DCP) AES. This rule
approves the microwave digestion
procedure for the following metals:
Aluminum, antimony, arsenic, barium,
cadmium, chormium, copper, iron, lead,
manganese, nickel, selenium, and zinc.

A. Scope of the Procedure

This procedure utilizes closed-vessel
microwave heating of samples as an
alternative to the conventional open-
beaker hot plate digestion. This
procedure is specifically limited to the
preparation of domestic and industrial
wastewater samples for elemental
determinations, as follows:

i. Thirteen elements: Aluminum,
antimony, arsenic, barium, cadmium,
chromium, cooper, iron, lead,
manganese, nickel, selenium, and zinc
by ICP/AES.

ii. Eleven elements: Aluminum,
antimony, barium, cadmium,
chromium, copper, iron, lead,
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manganese, nickel, and zinc for

determination by direct aspiration

AAS.

iii, Ten elements; Aluminum, barium,
cadmium, chromium, cooper, iron,
lead, manganese, nickel, and zinc by
DCP/AES.

This procedure is also specifically
limited to the preparation of domestic
and industrial wastewater samples for
the determination of the 13 specified
elements when present at
concentrations less than or equal to
those listed below:

10.0
*Samples may be diluted, before digestion, to

bring the concentration below the maximum concen-
tration.

B. Summary of the Method

A 50-mL aliquot of a wastewater
sample is acid-digested in closed
Teflon ™PFA (perfluoro alkoxy) vessel
using microwave heating. The closed
vessel configuration allows the samples
to be digested at a temperature and
pressure that are significantly higher
than those used for open-beaker
digestions. The filtrate or supernatant of
each digestate can be analyzed by direct
aspiration AAS, by ICP/AES, or by
DCP/AES, as specified above.

C. Technical Justification for Approved
Procedure

Approval of this procedure is based
on a data package submitted by the
applicant, CEM Corporation. EPA is
approving the method based on the
method description, comparative
analyses using the proposed and
approved procedures, and EPA’s
comparability review.

The CEM Corporation provided test
data comparing this procedure
(microwave digestion) to the approved
procedure (open beaker hot plate
digestion) for preparation of test
samples analyzed with ICP. EPA
statisticians and chemists conducted an
independent review of the data. The
recovery and precision of all the
submitted data (for both methods) was

also compared to the recovery and
precision acceptance criteria derived
from an interlaboratory study of the ICP
method for these elements.

The Agency judged the open beaker
hot plate digestion procedure, utilized as
the approved preparation methed to be
applicable for comparison against the
microwave procedure for the
preparation of samples to be analyzed
for the 13 specified metals as follows: 13
by ICP/AES, 11 by direct aspiration
AAS, and 10 by DCP/AES.

EPA's Environmental Monitoring
Systems Laboratory in Cincinnati, Ohio
(EMSL-Cincinnati) thoroughly reviewed
and evaluated the supporting data
submitted by the CEM Corporation. The
comparability reviews indicated that the
analyses afforded comparable recovery
and precision in the evaluated
concentration ranges for aluminum,
antimony, arsenic, chromium, copper,
iron, manganese, nickel, selenium, and
zinc. The reviews, however, revealed
that this microwave procedure only
afforded comparable recovery and
precision observations in the lower
levels of the evaluated concentration
ranges for barium (Ba), cadmium (Ca),
and lead (Pb). Approval of this
procedure for these three elements is, .
therefore, limited to the following
concentrations: <0.5 mg Ba/L, <0.5 mg
Cd/L, and <0.4 mg Pb/L. Additionally,
one of the metals, silver, for which CEM
sought method approval, was deemed
inapplicable by EPA based on the
applicants comparability data. EPA
proposed approval of the microwave
digestion procedure and sought public
comment on the suitability of this
microwave digestion technique as an
alternate procedure for use in the
determination of the thirteen metals in
56 FR 55410 (October 25, 1991). The
administrative record is on file at EMSL-
Cincinnati, 26 West Martin Luther King
Dr., Cincinnati, Ohio 45268. The record
is available for public inspection. The
approved procedure description is also
available from CEM Corporation, P.O.
Box 200, Matthews, North Carolina
28106.

Based on EMSL-Cincinnati's review,
and pursuant to 40 CFR 136.5, EPA
approved the CEM microwave digestion
precedure as an acceptable procedure
for nationwide use. Specifically, the
procedure exhibits sufficient precision
and recovery to establish (1) its
acceptability under part 136 and (2) its
comparability to other approved
procedures for analysis of the 13 listed
metals. As an approved alternate test
procedure, this procedure is acceptable
for use by any person required to test for
the 13 listed metals when using ICP/MS,
for the 11 listed metals when using

direct aspiration AAS, and for 10 listed
metals when using DCP/AES. The
procedure, however, is limited to the
applicable metals, determinative
techniques and concentrations
described above.

IV. Public Comments and Response to
Most Significant Comments

The Agency requested comments on
the proposal to approve the CEM
microwave digestion procedure for
applicability to 13 metals in wastewater
samples. Comments were received from
10 individuals/organizations. All
commenters favored the approval of
microwave digestion as an acceptable
alternate procedure (ATP). The most
significant comments were as follows:

Comment: Approval of microwave
digestion should not be specific to the
CEM procedure.

Response: Under the conditions set
forth in 40 CFR 136.4, any person may
apply for approval of an alternate test
procedure for nationwide use. Usually,
as in the case of an instrument
manufacturer such as CEM, the
application is by its very nature
proprietary. While this rule is specific to
the CEM procedure, other microwave
system manufacturers may apply for
approval of their systems pursuant to 40
CFR 138.4. EPA will consider proposing
a more generic microwave digestion
procedure when validation data
becomes available to support a broader
scope procedure. EPA's Environmental
Monitoring Management Council has a
ongoing project to consolidate EPA's
regulatory methods for metals. Included
in the scope of this project is a
microwave digestion procedure.

Comment: Three commenters
expressed concern about the variability
of microwave heating systems over their
applicable ranges. Commenters were
concerned that samples would not meet
the required temperature for a long
enough period of time. They
recommended that multipoint power
calibration be required consistent with
that prescribed in Methods 3015 and
3051. Office of Solid Waste Method
Manual, SW-848,

Response: EPA disagrees with the
commenter's recommendation because
this CEM microwave digestion
procedure involves a slow heating rate
and a single power setting. Further, this
procedure is approved only for
wastewaters and the temperature
achieved for a minimum of 10 minutes is
significantly higher than that achieved
using the approved hot plate procedure.
The acid concentration used with this
CEM procedure is greater than that used
with the approved hot plate procedure.




41832 Federal Register /| Vol. 57, No. 177 / Friday, September 11, 1992 / Rules and Regulations

These conditions provide a more
vigorous digestion than the approved
hot plate procedure. The CEM procedure
employed to generate the comparability
data used a single point power
calibration of the microwave system at
75% or 100% of power rating of the
system depending on the number of
samples to be digested. This procedure,
for use with effluent samples involves a
slow (30 or 50 minutes) heating rate at a
fixed power setting. The comparability
study demonstrated the adequacy of
these conditions for digestion of 6 to 12
effluent samples conlaining the 13
applicable metals. The comparebility
study report, “Equivalency Study for
Closed Vessel Microwave Digestion of
National Pollutant Discharge
Elimination System Waste Streams as
an Alternate Test Procedure"”, was
available in the rule making docket
during the comment period. For this
system, CEM has demonstrated that
adequate digestion occurs because of a
fixed rate of power increase and a long
digestion period. The procedure
demonstrates performance comparable
to the approved procedure and any
remaining variability does not affect test
results. Therefore, EPA is not requiring a
multipoint calibration when apply this
CEM procedure. Multipoint power
calibration may be important in the SW-
846 methods to assure that a specific
temperature is achieved in a short time
and that the temperature is held for a
predetermined time, because these
methods employ a faster heating rate
and variable power settings.

Comment: Evaluation of an alternate
test procedure should not rely,
exclusively, on a commercial vendor's
data.

Response: EPA agrees. The internal
ATP comparability review protocol
requires that comparability data be
generated by an independent,
disinterested third party. The data
submitted to EPA by CEM was, in fact,
generated by Enseco Incorporated,
Arvada, Colorado. Tables 1 and 2 of the
procedure, listing recovery and precision
data, were prepared by EPA during the
course of its evaluation of the study
results.

Comment: Several commenters
objected to limiting the microwave
digestion procedure to the 13 specified
metals and limiting the applicable
concentration ranges, especially those
for barium, cadmium, and lead. This
limitation will require the use of a
second digestion procedure to cover all
of the regulated metals and/or
redigestion of samples after dilution,
thus minimizing the advantage of
microwave digestion.

Response: EPA agrees that, for
greatest advantage, broad application of
microwave digestion is preferred.
However, ATP applicants have the
option to limit their application. In this
case, CEM chose to apply for approval
for 14 metals. After evaluation of the
data, EPA determined that
comparability to the existing approved
procedure was demonstrated only for
the 13 specified metals and for the
concentration ranges identified in the
preamble and in the method. The
method is not approved for the digestion
of silver. EPA will consider extending
the ranges, if acceptable comparability
data become available. Microwave
digestion is being approved as an option
to the analyst. The analyst may choose
to use it or not depending on the needs
of the permittee.

Comment: One commenter
recommended that EPA reconsider
approving microwave digestion for
samples to be analyzed for silver.

Response: The concentration levels of
silver employed in the comparability
study for the approved and the proposed
procedures exceeded the EPA
recommended levels. The observed
recoveries in the applicable data were
unacceptable for both the proposed and
the approved procedures when
compared to a previous interlaboratory
study of the approved procedure.
Therefore, EPA is not approving the use
of microwave digestion for silver.

Comment: The proposal does not
mention the use of microwave digestion
for samples to be analyzed by either the
graphite furnace atomic absorption
(GFAA) or the inductively coupled
plasma-mass spectrometry (ICP-MS).

Response: Microwave digestion is not
approved for preparation of samples to
be analyzed by GFAA or ICP-MS
because no comparability data have
been gererated with either of these
instruments, using the acid
concentration specified in the CEM
procedure. High acid concentration is
known to cause interference when using
conventional GFAA, as well as
deterioration of the test instrument.
Such deterioration tends to adversely
affect precision and recovery and to
require frequent maintenance. In
addition, the ICP-MS method is not yet
approved by EPA for use under 40 CFR
part 138. However, EPA is now
preparing a proposal to recommend
approval of ICP-MS and. in the review
process, is considering the applicability
of microwave digestion.

Comment: Microwave digestion
should be extended to sample matrices
other than NPDES effluents.

Response: CEM submitted the ATP
application for its microwave digestion
procedure under the provisions of 40
CFR part 136 which applies only to
testing pursuant to the Clean Water Act.
As required, comparability data for this
application were obtained from the
analysis of appropriate effluent samples.
The data are not applicable to other
matrices and thus, this rule does not
approve this CEM procedure for use
with methods to determine compliance
with other statutes such as the Resource
Conservation and Recovery Act
(RCRA). As indicated by foregoing
reference to SW-846 Methods 3015 and
3051, the Office of Solid Waste is,
independently, considering application
of microwave digestion under RCRA.

Comment: One commenter expressed
concern over whether the procedure has
been adequately tested on samples
containing suspended solids and
whether there is a limit to the solids
concentration that can be digested.

Response: The comparability study
applied the currently approved hot plate
digestion and the CEM microwave
digestion procedures to 29 different
industrial effluents that collectively
represent the five most frequently
monitored industrial categories for each
of the 13 elements. The variety of
samples studied more than adequately
represents the range of physical
characteristics, including suspended
solids and chemical characteristics
typically associated with industrial
effluents. The question of a limit to the
amount of solids that can be digested
when using microwave or hot plate
digestion has not been fully studied.
However, the CEM comparability data
does not indicate that settleable solid
limitations are necessary for approval
because the samples used in the
comparability studies achieved
comparable results. EPA, in preparing
new methods for metals, is considering a
limit of one percent undissolved sclids
in an aqueous sample. Currently, the
approved hot plate procedure to which
the microwave digestion is compared
does not contain such limits.

Comment: One commenter expressed
concern about safety in the use of
microwave digestion equipment.

Response: When deciding to use the
option of microwave digestion, the
analyst must recognize potential safety
hazards in using microwave equipment.
CEM addressed safety issues in the
procedure under Section 5. Apparatus
and Equipment (5.3) and Section 7.
Safety. Operator manuals supplied with
the equipment also address safety
issues.
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V. Regulatory Requirements
A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and, therefore, requires a
regulatory impact analysis. EPA has
determined that this regulation is not
major as it will not result in an effect on
the economy of $100 million or more, a
significant increase in cost or prices, or
any of the effects described in the
Executive Order. This final rule simply
specifies an analytical technique which
may be used by laboratories in
measuring concentrations of certain
metals and, therefore, has no adverse
economic impacts. This action was
submitted to OMB for review under the
Executive Order.

B. Regulatory Flexibility Act

This amendment is consistent with the
objectives of the Regulatory Flexibility
Act (5 U.S.C. 602 et seq.) because it will
not have a significant economic impact

on a substantial number of small
entities. The procedure intluded in this
rule gives all laboratories the flexibility
to use this alternate method or not to
use it.

C. Paperwork Reduction Act

This rule contains no requests for
information activities and, therefore, no
information collection request (ICR) was
submitted to the Office of Management
and Budget (OMB) for review in
compliance with the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

List of Subjects in 40 CFR Part 136
Incorporation by reference, Water
pollution control.
Dated: September 2, 1992.
F. Henry Habicht 11,
Acting Administrator.
In consideration of the preceding, EPA

amends part 136 of title 40 of the Code
of Federal Regulations as follows:

1. The authority citation for part 136
continues to read as follows:

Authority: Secs. 301, 304(h), 307, and 501(a)
Public Law 95-217, Stat. 1568, et seq. (33
U.S.C. 1251 et seq. (the Federal Water
Pollution Control Act Amendments of 1972 as
amended by the Clean Water Act of 1977).

2. Section 136.3 is amended by
revising in Table IB of paragraph (a): the
column headings, footnote 4, and
footnote 34; by adding footnote 35; and
by adding a new footnote number 36 for
the following entries and by revising
these entries: 3, Aluminum; 5, Antimony;
8, Arsenic; 7, Barium; 12, Cadmium; 19,
Chromium; 22, Copper; 30, Iron; 32, Lead;
34, Manganese; 37, Nickel; 80, Selenium,
and 78, Zinc; and paragraph (b} is
amended by revising the reference (32)
and by adding a new reference (33) to
read as follows:

§136.3 Identification of test procedures.

- - - » *

TABLE 1B.—LIST OF APPROVED INORGANIC TEST PROCEDURES

Parameter, units and methods

Reference (Method No. or Page)
Std. methods 17th
Ed.

EPA &

ASTM

3. Aluminum—Total 4, mg/L; digestion + followed by:
AA direct aspiration ¢

31110

AA fumace.

31138

Inductively coupled pt (ICP) 3¢

31208

Direct current plasma (DCP) 28, or

Colorimetric (Erochwome cy R)

5. Antimony—Total ¢, mg/L; digestion 4 followed by:

3500-A1D

AA direct aspiration 38

smme

111 B

31208

31198

3114 B4d......... D2972-84(B) ... +-3062-85.....ooone.....

31208

7. Barium—Total 4, mg/L; digestion * followad by:
AA direct aspiration 38

3111 D

3500-As C............... D2972-84(A)............... 1-3060-85....................

308485,

81138

31208

Note 34.

12. Cadmium—Total 4, mg/L: digestion * followed by:

AA direct aspiration ¢
AA furnace

ICP 38

31138

AR R - N o —— D3557-90 (A or B)..... -3135-85 or I~

» .

C*9o74.27

3136-85. D®p.37.

81208

DCP 3¢

", or

Colorimetric (Dithizone)

19. Chromium—Total 4, mg/L; digesﬁo'n‘ followed by:
aspiration 2¢

D4180-88
D 3557-90 C

+1472-85....oooeerinaee
Note 34,

D1687-86(D)....ccorrureeee 1-3236-85.....oeconne.eoe. 2 974,27

D4190-88

&W—Tom‘:m/udoesﬂon't&lowedby.
AA direct aspiration *®

AA furnace

31138

ICp 3¢

D3557-80C
D1687-84(A)

3111 Bor C........e..... D1688-80 (A OF B)..... 1-3270-85 or |-

974.27 *p.

3271-85. 37.

31208

DCP 3¢ or
(Neocupnoine), or

3500-Cu D...oveereasnnes

Colorimetric
(Bicinchoninate)

D4190-88
1688-84.

Note 34.

Note 18.

o E (88)(A)
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TABLE 1B.—LIST OF APPROVED INORGANIC TEST PROCEDURES—Continued

Reference (Method No. or Page)
Std. methods 17th
EPA L 3% Ed.

Parameter, units and methods

30, lron—Total ¢, mg/L; digestion * followed by:
AA direct aspiration 8 31MMBwC 374.27.
AA furnace i

.2 3113 B
ICp 3¢ 3120B
DCP ¢, or Note 34,
Colorimetric (Phenanthroline) 3500-Fe D Note 22

. Lead—Total 4, mg/L; digestion * followed by:

AA direct aspiration 2% 3111Bor C 1-3399-85 3974.27.
AA furmace 3113 B
ICP 30 31208
DCP 3¢ D4190-88 Note 34.
Voltametry *'*, or D3559-90(C)........
Colorimetric (Dithizone)

. Manganese—Total 4, mg/L; digestion* followed by:

AA direct aspiration 3% 3111 BorC 1-3454-85 3974.27.
AA furnace 31138
ICPp 3s 31208 -
DCP 38, or. D4190-88 Note 34.
Colorimetric (Persulfate), or D858-84(A) (1988) 3920.203.
(Periodate) Note 23.

Nickel—Total 4, mg/L; digestion * followed by:
AA direct aspiration 3¢ 3111Bor C
AA fumace. 31118
ICP 3¢ 3120 B
DCP 38, or Note 34.
Colorimetric (Heptoxime) 3500-Ni D

. Selenium—Total ¢, mg/L; digestion * followed by:

AA furnace 3113 B
ICP 3%, or 3120 B
AA gaseous hydride

. Zinc—Total ¢, mg/L; digestion * followed by:

AA direct aspiration 3¢ 3974.27.%p.
37.

AA furnace

ICP 26 3120 b
DCP 3¢, or Note 34.
Colorimetric (Dithizone) or 3500-Zn E
(Zincon) 3500-Zn F. Note 33,

* For the determination of total metals the sample is not filtered before processing. A digestion procedure is required to solubilize suspended material and to

destroy possible organic-metal complexes. Two digestion procedures are given in “Methods for Chemical Analysis of Water and Wastes, 1979 and 1983." One

(section 4.1.3), is a vigorous digestion using nitric acid. A less vigorous digestion using nitric and hydrochloric acics (secfion 4.1.4) is preferred; however, the analyst

should be cautioned that this mild digestion may not suffice for ail samples types. Particularly, if a colorimetric procedure is to be employed, it is necessary to

ensure that all organo-metallic bonds be broken so that the metal is in a reactive state. In those situations, the vigorous digestion is to be preferred making certain

that at no time does the sample go to dryness. Samples containing large amounts of organic materials would also benefit by this vigorous digestion. Use of the
tively ¢

graphite fumace technique, induc!

plasma, as well as determinations for certain elements such as arsenic, the noble metals, mercury, selenium, and

titanium require a modified digestion and in all cases the method write-up should be consulted for specific instruction and/or cautions.Note: If the digestion included
: in one of the other approved references is different than the above, the EPA procedure must be used.

Note: If the digestion included in one of the other approved references is different than the above, the EPA procedure must be used. .
Dissolved metals are defined as those constituents which will pass through a 0.45 micron membrane filter. Following filtration of the sample, the referenced

procedure for total metals must be followed. Sample digestion of the filtrate for dissolved metals, (or digestion of the original sample solution for total metals) may

be

omitted for AA (direct aspiration or graphite furnace) and ICP analyses provided the sample solution to be analyzed meets the following criteria:
a. has a low COD (<20)

b. is visibly transparent with a turbidity measurement of 1 NTU or less

C. is col s with no perceptible odor, and

c.!. is of one liquid phgse and free of partic'ulate or suspended grattar following acidi_ﬁcation. 5 S

4 “Direct Current Plasma (DCP) Optical Emission Spectrometric Method for Trace Elemental Analysis of Water and Wastes, Mathod AES0029," 1986- -

Revised 1991, Fison Instruments, Inc., 32 Commerce Center, Cherry Hill Drive, Danvers, MA 01923.

2810.8—0200. April 16, 19?2. Available from thg CEM Corporation.

3% Precision and recovery statements for the atomic absorption direct aspiration and graphite furnace methods, and for the spectrophotomertic SDDC method
i appendix D of this part titled, “Precision and Recovery Statements for Methods for Measuring Metals". g
“Closed Vessel Microwave Digestion of Wastewater Samples for Determination of Metals", CEM Corporation, P.O. Box 200, Matthews, North Carolina

(b)
References, Sources, Costs, and Table citations:

(32) “Direct Current Plasma (DCP) Optical Emission Spectrometric Method for Trace Elemental Analysis of Water and Wastes"”, Method AES 0029, 1986-

Revi 1"991. Fison Instruments, in¢., 32 merce Center, Cherry Hill Drive, Danvers, MA 01923, Table B, Note 34.

(33) “Closed Vessel Microwave Digestion of Wastewater Samggs' BforNoD'et%Znination of Metals, CEM Corporation, P.O. Box 200, Matthews, North Carolina
, Note 36.

28106-0200, April 16, 1992. Available from the CEM Corporation. Tal
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 414
[FRL-4088-7]
RIN 2040-AB65

Organic Chemicals, Plastics and
Synthetic Fibers Category Effluent
Limitations Guidelines, Pretreatment
Standards, and New Source
Performance Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is promulgating several
amendments to agency regulations
which limit effluent discharges to waters
of the United States and the introduction
of pollutants into publicly owned
treatment works by existing and new
sources in the Organic Chemicals,
Plastics, and Synthetic Fibers (OCPSF)
Point Source Category. These
amendments are based on an October
18, 1990 proposal (55 FR 42332).

These amendments allow regulatory
authorities to establish alternative
cyanide limitations and standards based
on best professional judgment for
elevated levels of non-amenable
cyanide that result from the unavoidable
complexing of cyanide at the process
source of cyanide-bearing waste
streams; allow regulatory authorities to
establish alternative metals limitations
and standards to accommodate low
background levels of metals in non-
“metal-bearing waste streams” that
result from corrosion of construction
materials, intake water, contamination
of raw materials or other incidental
metal sources deemed appropriate by
the regulatory authority; specify the
method for determining five-day
biochemical oxygen demand (BODs) and
total suspended solids (TSS) effluent
limitations for direct discharge plants
that manufacture products in more than
one subcategory; correct listing errors in
appendices of the agency regulations;
revise the applicability sections of the
Other Fibers, Thermoplastic Resins, and
Thermosetting Resins Subcategories to
correspond to the rulemaking record
technical data and analyses; delete one
product and two product groups from
coverage by this regulation; and move
the coverage of two products and one
product group from the Bulk Organic
Chemicals Subcategory to the Specialty
Organic Chemicals Subcategory.

DATES: These regulations shall become
effective October 26, 1992.

The compliance date for PSES is

September 11, 1995. The compliance

dates for NSPS and PSNS is the date the
new source begins operation. Deadlines
for compliance with BPT and BAT are
established in permits. In accordance
with 40 CFR part 23 (50 FR 7268,
February 21, 1985), this regulation shall
be considered issued for purposes of
judicial review at 1 p.m. Eastern time
(14-days from the date of publication in
the FR), 1992.

Under section 509(b)(1) of the Clean
Water Act, judicial review of this
regulation can be had only be filing a
petition for review in the United States
Court of Appeals within 120 days after
the promulgation date of today's
reguldtion. Under section 509(b)(2) of the
Clean Water Act, the requirements in
this regulation may not be challenged
later in civil or criminal proceedings
brought the EPA to enforce these
requirements.

ADDRESSES: The supporting information
and all comments and responses on this
amendment to 40 CFR part 414 will be
available for inspection and copying at
the EPA Public Information Reference
Unit, Waterside Mall, 401 M Street, SW.,
Washington, DC 20460, room 2404 (EPA
Library Rear—Mail Code PM-213). The
basis for this amendment is detailed in
the supplement to the OCPSF record
which is also in the PIRU. The PIRU is
open between the hours of 9 a.m. to 4:30
p.m. For additional information contact
George M. Jett, Project Officer,
Chemicals Branch, Engineering and
Analysis Division (WH-552),
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
George M. Jett at (202) 260-7151.
SUPPLEMENTARY INFORMATION:

Organization of This Notice

I. Legal Authority
I1. Background and Rationale for
Amendments
I11. Public Participation and Responses to
Comments
A. Non-Amenable Cyanide Limits
B. Allowances for Non-Metal-Bearing
Wastes Streams
1. Intake Water
2. Requirements to Document Sources and
Quantities of Incidental Metals
3. Plant Operating Conditions
4. Agency's Consideration of Issuing
Guidance or Standards
5. Establishment of Limitations at “Zero"
6. Appropriateness of Construction
materials
7. Allowance for Increased Concentration
C. Revisions to Appendices A and B
D. Multi-Subcategory Calculations of BODS
and TSS Limitations
E. Applicability of §§ 414.30, 414.40 and
414.50
F. Amendments to §§ 414.40 and 414.70
G. Timing of Promulgation and Effective
Dates of Amendments

H. Summary
IV. Cost Impact Analysis
V. Executive Order 12291
VI. Regulatory Flexibility Analysis
VII. Paperwork Reduction Act

I. Legal Authority

The amendments to 40 CFR Part 414
described in this notice are promulgated
under authority of sections 301, 304, 308,
307, 308, and 501 of the Clean Water Act
(the Federal Water Pollution Control Act
Amendments of 1972, as amended (33
U.S.C. 1251 et seq.)), also referred to as
“the Act"” or "CWA."

11. Background and Rationale for
Amendments

EPA's explanation of the background
and rationale for today's amendments
are contained in the October 18, 1990,
proposal, 55 FR 42332, as supplemented
by the responses to comments in the
following section of this preamble.

Briefly, the cyanide amendment is
pursuant to a settlement agreement with
W.R. Grace & Company (Grace),
Koppers Company, Inc. (Koppers), E.I
DuPont de Nemours & Company

" (DuPont), and the Chemical

Manufacturers Association (CMA), The
agreement (March 29, 1989, D. Kaplan to
R. Taylor) partially settled a dispute
between those petitioners and EPA that
was the subject of a petition for judicial
review of the final OCPSF regulation
promulgated by EPA on November 5,

11987 (52 FR 42522).

The additional amendments arise out
of an agreement that was reached
among EPA, CMA and Dupont during
litigation (June 22, 1988, D. Weitman to
T. Garrett).

Lastly, based on EPA's review of
Category Determination Requests
related to the applicability of the OCPSF
regulations submitted pursuant to 40
CFR 403.6(a), EPA is revising and
correcting errors related to the
applicability of part 414.

IIL. Public Participation and Responses
to Comments

The Agency received comments from
eight (8) separate sources: the Chemical
Manufacturers Association (CMA) and
seven companies (Beazer East, Inc., Dow
Chemical Company, W.R. Grace &
Company, Hoechst/Celanese
Corporation, Monsanto Company,
Sterling Chemicals, Inc., and Union
Camp Corporation). Generally, the
comments were favorable to the
proposal, except that one commenter,
Hoechst/Celanese, objected to EPA's
promulgation of the production-
proportioning formulas and several

‘commenters provided conditional
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support for several amendments as
described below.

A. Non-Amenable Cyanide Limits

Today's amendment adds § 414.11(g),
which allows the permit writer or
control authority to establish alternative
cyanide limitations and standards based
on his or her best professional judgment
(BPJ) by evaluation of existing process
conditions for elevated levels of non-
amenable cyanide that result from the
unavoidable complexing of cyanide at
the process source of cyanide-bearing
wastestreams. Comments were received
from CMA, W.R. Grace, Monsanto and
Sterling on this amendment.

All four comments supported the
proposed amendment. CMA and Sterling
provided anecdotal information, and
Grace and Monsanto provided
information and performance data to
substantiate their concurrence with the
proposed non-amenable cyanide
amendment.

B. Allowances for Non-Metal-Bearing
Waste Streams

Today's amendment adds § 414.11(h),
which allows for the establishment by
the permit writer or control authority of
limitations for chromium, copper, lead,
nickel, and zinc and discharge standards
for lead and zinc from incidental
sources of metals. The amendment
applies to wastestreams not listed in
appendix A and not otherwise
determined to be “metal-bearing waste
streams” where the permit writer or
control authority determines that
wastewater metals contamination is due
to background levels that are not
reasonably avoidable from such sources
as corrosion of construction materials or
contamination of raw materials.

Comments were received from CMA,
Dow Chemical, W.R. Grace, Hoechst/
Celanese, Monsanto, and Sterling on
this amendment. Grace and Sterling
were completely supportive while CMA,
Dow, Hoechst and Monsanto expressed
conditional support for the amendments.
The comments are discussed below.

1. Intake Water

As proposed, § 414.11(h) would not
have provided a basis for an allowance
for metals in intake water on the ground
that such intake water contamination
was covered under the provisions of 40
CFR 122.45(g) for direct dischargers and
40 CFR 403.15 for indirect dischargers,
which provide authority for EPA to grant
credits for pollutants in a discharger's
intake water in certain circumstances.

CMA, Dow Chemical and Monsanto
objected to the proposed exclusion of
intake water as a source of incidental
metals under § 414.11(h). The

commenters pointed out that

§§ 122.45(g) and 403.15 are intended to
address situations where dischargers
are seeking limitations that are higher
than applicable guideline limits to
account for intake sources of pollutants.
These provisions do not provide a
substitute for § 414.11(h), as applied to
intake water contamination, because

§ 414.11(h) specifically provides that the
incidental metal source allowance
cannot exceed the applicable limitations
contained in §§ 414.91 and 414.101. In
addition, the commentors point out that
§§ 122.45(g) and 403.15 generally apply
to situations where water is being
drawn from and discharged to the same
water body and therefore would not
normally provide a basis for EPA to
factor intake water pollutants into end-
of-pipe limitations for discharges into
different water bodies.

The Agency agrees with the three
commenters that intake water can be a
source of incidental metals and that this
possibility is not adequately accounted
for by the provisions of 40 CFR 122.45(g)
for direct discharge or 40 CFR 403.15 for
indirect dischargers, because these
provisions apply principally to
situations where water is discharged
into the same body from which it is
drawn. Therefore, the Agency modifies
the proposal to specify that metals in
intake waters may be the basis for a
metals allowance under § 414.11(h).

2. Requirements to Document Sources
and Quantities of Incidental Metals

The Agency proposed that the
determination that incidental metals are
unavoidably present must be based
upon a review of relevant plant
operating conditions, process chemistry,
engineering, and sampling and analysis
information (55 FR 42338), CMA and
Dow Chemical objected to what they
considered to be “too rigorous an
application of the demonstration
requirement,” and especially to the
requirement that the actual quantities
and sources of incidental metals be
demonstrated through sampling.

CMA agreed “that allowances for
incidental sources of metals should be
based on more than mere estimates” but
stated “it may be impossible precisely to
{dentify the various metals sources
* * *[and] * * * it may be impossible
to quantify such metal sources.” CMA
specifically took issue with the
statement in the preamble to the
proposal that the presence of such
metals must be demonstrated by actual
sampling data. Dow Chemical suggested
that EPA allow regulatory authorities
more freedom to use best professional
judgment rather than limiting the
allowance to situations where actual

sampling data demonstrates the
presence of incidental metals. Dow also
challenged the permit writers' technical
ability to accurately assess the factors
identified in the proposal, arguing that
the proposal requires the permit writer
to be a metallurgist, chemical engineer,
and chemist. Both CMA and Dow
suggest that the complexity of many
OCPSF plants may make it impossible to
identify the sources and quantities of
incidental metals. Both commenters
suggested that the Agency change the
regulation language to read, “the
determination shou/d be based upon a
review of relevant plant operating
conditions, process chemistry,
engineering or sampling and analysis
information”, (emphasis added).

The Agency disagrees with these
comments. It is clear from the proposal
that a permit writer or control authority
cannot grant an incidental metals
allowance unless a discharger can
demonstrate that the presence of
incidental metals is not reasonably
avoidable and that in no case can the
allowance exceed the amount of metals
actually present in a wastestream.
These requirements are appropriate and
consistent with the June 22, 1988
agreement between EPA and CMA and
DuPont pursuant to which the incidental
metals allowance was proposed. If a
wastestream is not “metal-bearing” as
defined in the OCPSF regulation, see,
e.g., 40 CFR 414.25(b), there should
generally be no metals in the
wastestream. The allowance provided
by today’s amendment should be
available only for quantities of metals
from incidental sources which are not
reasonably avoidable in the
wastestream, which clearly cannot be
higher than the quantities of such metals
actually present. If the presence of
metals in a wastestream is reasonably
avoidable, there is no reason why the
discharger should be relieved from
complying with the guideline
requirement that no metals allowance
be assigned to the wastestream. A
permit writer cannot accurately and
reliably make the determination that
metals are not reasonably avoidable in
certain quantities without actual
sampling data.

A principal flaw in the commenters’
objection that the sources of metals may
not be ascertainable is that, independent
of the inquiry into the sources of
incidental metals, the permit writer must
determine the guantities of incidental
metals actually present in a non-"metal-
bearing" waste-stream in order to
determine the upper bound for the
allowance. This determination would be
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practically impossible to make without
sampling and analysis.

Moreover, despite the conceded
complexity of many chemical plants,
EPA disagrees that the source(s) of
metals cannot be identified. Today's
amendment and the preamble to the
proposal are clear that the metals
allowance provided in § 414.11(h) is not
an end-of-pipe allowance; it applies at
the process source. When actual effluent
sampling data reveals the presence of
metals at a particular process source,
additional sampling (e.g., of raw
materials, intake water and effluent),
combined with an analysis of plant
operating conditions, process chemistry,
and engineering should enable the
discharger to identify, and the permit
writer to confirm, the source(s) of such
metals in the wastestream for the
specific process in question.

Even if the source(s) cannot be
identified with absolute certainty, only a
full evaluation of the listed factors will
enable the permit writer to arrive at the
most informed, best professional
judgment as to the source(s) of
incidental metals, whether the presence
of these metals is not reasonably
avoidable and what quantities of these
metals at or below the amounts actually
present in the discharger’s wastestream
are achievable. For example, if sampling
were to reveal that the source of
incidental metals in a discharger's
wastestream is raw materials
contamination, this situation should lead
the discharger and permit writer to
inquire whether alternative sources are
available, whether a different input
could be substituted for the
contaminated one, etc. In contrast, a
determination that the source of metals
is corrosion of piping would raise a
different set of issues. Contrary to the
commenters' assertions, the complexity
of plants in the industry is not a reason
to forego actual sampling; in fact, it is
one of the principal reasons why such a
complete evaluation is necessary to
make the finding that certain levels of
metals are not reasonably avoidable.

The Agency also disagrees with
commenters’ assertions that permit
writers and control authorities are
unqualified to assess the necessary
scientific information and data to maks
sound BP] decisions. The factors
identified in today's amendment are the
same types of factors which permit
writers must evaluate on a regular basis
in making BP] determinations. Permit
writers are instructed to consider,
among other things, the process
employed at a plant, the engineering
aspects of various types of control
technologies, and process changes. 40

CFR 125.3(d). Permit writers also
evaluate effluent data and other
technically complex data submissions,
such as the results of biological toxicity
tests, required to be submitted by permit
applicants pursuant to 40 CFR
122.21(g)(7). The same holds true for
control authorities, which collect and

review information from indirect
»

dischargers which is similar to that
collected and reviewed by permit
writers for direct dischargers. See 40
CFR 403.12(b) (indirect dischargers must
submit to control authorities, among
other things, descriptions of operations,
including schematic process diagrams,
flow measurements, and sampling and
analysis data). Permit writers and
control authorities are fully qualified to
evaluate these factors. Moreover, Dow's
comment rests on the false premise that
a permit writer works in a vacuum. On
the contrary, the permit writer, of
course, has full access to the resources
and expertise of the Agency, which
routinely addresses the factors
identified in the new § 414.11(h) during
the development of effluent guidelines
and in numerous other contexts.

3. Plant Operating Conditions

On a related point, CMA and Dow
were concerned about the requirement
in the proposal that permit writers
consider "plant operating conditions” in
determining whether to grant an
incidental metals allowance. Both felt
that the permit writer should address
only how the plant is maintained and
not consider confidential processing
information. CMA encouraged the
Agency to specify that plant operating
conditions meant "how the plant is run
(e.g., maintenance and repair
considerations), not * * * confidential
process information.” Both commenters
stated that, if the Agency insists on
collecting confidential process
information, it must provide safeguarda
for protection of such information.

EPA disagrees with these comments.
EPA understands the “confidential
process information" referred to by the
commenters to be information relating
to how a product or product group is
manufactured. This includes such
information as the raw materials used in
manufacture, the reaction chemistry,
and the engineering design including the
materials of construction and equipment
specifications. This will often be
precisely the kind of information which
a permit writer needs to determine
whether incidental metals are not
reasonably avoidable and at what
levels. Information regarding raw
materials will often be necessary to
determine whether they are the source
of metals in a discharger's effluent.

Reaction chemistry and information on
materials of construction will often be
necessary to determine whether the
source of incidental metals is the
corrosion of piping or other metal
equipment.

Maintenance and repair information,
in contrast, would rarely if ever provide
the basis for a metals allowance. To the
extent the presence of metals in
wastewater is due to a plant operator's
maintenance or repair practices, the
presence of such metals should
generally be avoidable through good
management practices, such as training
programs, operator safety programs and
proper scheduling of maintenance and
repair. Maintenance and repair
information alone would not provide
sufficient information regarding plant
operating conditions to provide the
basis for an incidental metals
allowance.

With respect to the protection of
confidential business information (CBI),
EPA regulations presently provide
ample safeguards against unauthorized
disclosure of CBI collected by EPA (40
CFR part 2 and 40 CFR 122.7), and no
additional protection is needed. The
treatment of CBI collected by control
authorities and states that are
implementing their own authorized
NPDES programs is principally governed
by state and local laws, see
§§ 123.25(a)(3) and 403.14(b), (c). If the
commenters have concerns about the
adequacy of these laws, their recourse is
with the states or localities; EPA's
longstanding position is that it will not
dictate to states and localities how to
treat CBI, 45 FR 33381 (May 19, 1980); 46
FR 9436 (January 28, 1981).

In any event, while EPA appreciates
the commenters' concerns regarding
CBI, these concerns are not a basis to
object to today’'s amendment. The
comments submitted go to the adequacy
of EPA's CBI regulations generally, not,
as they purport, to today's amendment.
Today's amendment does not, for the
first time, require or authorize permit
writers and control authorities to collect
CBL On the contrary, as described in the
preceding section, permit writers and
control authorities already collect and
review confidential process information,
see, e.g., 40 CFR 122.21(g)(7), 125.3(d),
403.12(b). In addition to this specific
permit-related authority, both EPA and
control authorities have general
authority to collect a broad range of
information, including CBI, CWA
Section 308; 40 CFR 403.8(f)(1)(v),
403.10{e) (POTWs and states
implementing their own pretreatment
programs must have information
collection authority at least as extensive
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as the CWA 308 authority). Dow and
CMA have not alleged or demonstrated
that the information to be collected
under today's amendment differs from
other CBI which permit writers and
control authorities collect routinely.
Today's amendment is not the forum for
a broader challenge against the
Agency's ten-year-old CBI regulations,

4. Agency's Consideration of Issuing
Guidance or Standards

In the preamble to the amendments
(55 FR 42335) the Agency listed a table
of long-term average background levels
which was being considered as a basis
for guidance or standards for
accommodating background levels of
metals. The Agency requested public
comment and data on these values and
on the desirability of issuing guidance or
standards.

CMA objected to publishing guidance
concentrations with the amendments.
Furthermore, CMA indicated that if the
Agency chose to require minimum or
maximum values, a median
concentration should also be published.

Because no data was submitted and
the only comment received objected to
the publishing of guidance
concentrations, EPA has decided not to
publish numerical guidance or
standards. The Agency does not have
adequate data at this time to publish
guidance concentrations or standards
for incidental metal sources and leaves
the selection of numerical limits and
standard up to the best professional
judgment of the permitting or control
authority on a case-by-case basis.

5. Establishment of Limitations at
“Zero"

CMA and Dow objected to the
provision in the proposed amendment
that provided  that “permit writers
may establish limitations * * * between
zero (0) and the concentration of metals
in the non-metal-bearing streams" (55
FR 42338), and recommended the
language be changed to read “between
the practical quantitation level (PQL) for
the relevant analytical method and the
concentration of such metals present in
wastestreams." The commenters argued
that a level of zero (0) is not measurable
and that zero is an undefined term.

Upon review, EPA agrees that it
would be inappropriate to set a permit
limitation at zero for the reasons stated
by the commenters. However, EPA does
not agree that the PQL is the appropriate
lower bound. Rather, under today's rule,
the individual permit writer or control
authority will determine on a case-by-
case basis what is the lowest level of an
incidental metal which can be reliably
measured in a wastestream. The permit

writer or control authority will set a
limit for the metal between this lowest
level and the amount of the metal
actually present in the wastestream.
EPA recommends that permit writers
and control authorities use the
“minimum levels" (MLs) for metals, as
set forth in draft EPA method 1620, as
this lowest measurable level. The draft
method contains the following MLs: 10
micrograms per liter (ug/L) for
chromium, 25 pug/L for copper, 5 pg/L for
lead, 40 pg/L for nickel, and 20 pg/L for
zinc. Draft method 1620 is available for
inspection and copying at the EPA
Public Information Reference Unit. EPA
recommends use of the ML for guidance
purposes only; permit writers have
discretion to use whatever method they
deem most appropriate for determining
the lowest measurable quantity.

EPA believes that the ML, rather than
the PQL, is the appropriate guidance
level to recommend to permit writers.
The PQL is typically set as a multiple of
the method detection limit (MDL). The
MDL is defined as “the minimum
concentration of a substance that can be
measured and reported with 99%
confidence that the analyte
concentration is greater than zero * * *
40 CFR 1386, App. B. The MDL is an
appropriate lower bound where the
question to be answered is whether an
analyte is present, but is less suitable
for determining at what quantity the
analyte is present. Because exceeding
the permit level may trigger an
enforcement action, the level should be
measurable with a reasonable degree of
confidence.

The PQL is defined as “the lowest
level that can be reliably achieved
within specified limits of precision and
accuracy during routine laboratory
operation conditions.” 52 FR 25699. It
generally ranges from three to ten times
the MDL. The ML is related to the PQL
but is generally lower than the PQL for a
given analyte, The ML is defined as “the
level at which the entire analytical
system shall give recognizable signal
and acceptable calibration points.” The
ML is the level at which EPA has
determined, based on actual reports and
data from a number of laboratories, that
the amount of a substance or compound
can be measured reliably in industrial
wastewater matrices, and is an
appropriate guidance level for permit
writers. As explained in the
promulgation of the OCPSF guideline,
the PQL has been used by the Office of
Drinking Water and Office of Solid
Waste for drinking water and ground
water matrices. In contrast, the Office of
Water has used the ML for measuring
constituents in industrial wastewater
matrices, 52 FR 42562-42563. Moreover,

the Office of Water recommended the
use of the ML concept as the basis for
permit action levels in its May 21, 1990
memorandum titled ““Strategy for the
Regulation of Discharges of PHDDs and
PHDFs from Pulp and Paper Mills to
Waters of the United States” and stated
its intention to continue to use the ML in
establishing numerical limitations for
the discharge of pollutants in
wastewater, p. 19. Thus, EPA
recommends that permit writers use the
ML as the lower bound in determining
the appropriate permit level for an
incidental metal.

6. Appropriateness of Construction
Materials

Hoechst/Celanese was concerned
about the preamble statement that
“inappropriate materials of construction
* * * are not the basis for metals
allowances. (55 FR 42335) The
commenter states that its plant was
constructed 50 years ago using copper
and copper alloy pipe, which is
generally more subject to corrosion than
stainless steel pipe, which the
commenter states would be used if the
plant were being built today. The
commenter requests that EPA clarify
that the appropriateness of construction
material should be determined as of the
time the plant was built.

EPA declines to provide the
“clarification" requested by the
commenter. A permit writer must
determine, based on BPJ, whether the
presence of background levels of metals
is not reasonably avoidable in a
wastestream. The permit writer will
consider all relevant factors in
exercising this BP], including, where
appropriate, the age of a plant (40 CFR
125.3(d)). It is within the permit writer's
discretion to determine—on a case-by-
case basis and in view of all relevant
factors—whether construction materials
are “appropriate.” In some cases, the
permit writer may conclude that it is
appropriate to grant an allowance for
incidental metals which result from
corrosion from pipes made from a now-
obsolete construction material which
was state-of-the-art at the time the plant
was built; in other cases, the permit
writer may, for example, determine that
it is reasonable for the plant to replace
some piping and set limits accordingly.
Thus, EPA clarifies that the preamble
statement in question was not intended
to circumscribe the permit writer's
general BP] authority to consider the age
of a plant, but EPA cannot set forth a
general rule that the appropriateness of
construction materials is to be
determined as of the date of
construction.
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In reviewing this comment and the
other comments received on the
propesed incidental metals allowance,
EPA is concerned that the proposal may
appear to have created an inflexible
scheme in which permit writers would
be deprived of their normal discretion in
making BPJ determinations. That was
not the intent of the proposal, and EPA
has slightly modified the final rule from
the proposed version by clarifying that,
in order to qualify for the aliowance, a
facility must demonstrate that the
presence of metals is “not reasonably
avoidable.” The proposed version
provided that the presence of metals
had to be “unavoidable" for the facility
to qualify for the allowance. Strictly
speaking, the incidental presence of
metals will always be theoretically
avoidable at some level of expense. EPA
did not intend to require that the
presence of the metals be literally
unavoidable in order for a facility to
qualify for the allowance, but rather that
the permit writer or control authority
will use BPJ in determining whether the
presence of incidental metals is not
reasonably avoidable. This means that
the permit writer or control authority
will consider, to the extent relevant, the
age of equipment and facilities involved
(as described in the preceding
paragraph), the process employed (for
example, whether the wastestream
generated by a manufacturing process
creates incidental metals in the effluent
because it corrodes piping, and whether
that problem could be alleviated through
a process change), the engineering
aspects of the application of various
types of control techniques, process
changes (for example, the substitution of
a raw material contaminated with a
metal for an unadulterated raw
material), the cost of achieving effluent
reduction (for example, an evaluation of
wheather the presence of metals can be
avoided at a cost that is reasonable in
light of the quantity of metals present in
the wastestream and the guantity that
would be removed through the
contemplated control measures), and
non-water quality environmental
impacts. 40 CFR 125.3{d)(3).

7. Allowance for Increased
Concentration

Monsanto suggested that the Agency
expand the incidental metals
amendment to include allowances for
mass discharges for process operations
that involve evaporation, which could
result in greater metals concentrations.
No supporting data was provided.

The Agency declines to expand the
proposed amendment. The suggested
expansion is completely distinct from
EPA's proposal, pursuant to the

settlement agreement with Crace,
Koppers, DuPont and CMA, to amend
the OCPSF guidelines to provide an
allowance for incidental sources of
metals. Moreover, the logic of
Monsanto’s suggestion to allow for
increased concentration due to
evaporation would appear in theory to
apply to all pollutants, not just to
metals. EPA lacks data to provide the
technical basis for such a significant
amendment to the OCPSF guidelines,
and, in any event, could not promulgate
such an amendment without providing
notice and an opportunity for comment.

C. Revisions to Appendices A and B

Appendix A of part 414 contains a list
of product/processes with cyanide-
bearing wastestreams. These
wastestreams are subject to the cyanide
limitations established in part 414.
Appendix B of part 414 is a list of
product/processes with complexed
metal-bearing wastestreams. These
wastestreams are not subject to the part
414 metals limitations, but are regulated
on a BPJ basis (40 CFR 414.11(f)). EPA
proposed several changes to the lists of
product/processes in these Appendices
to more accurately reflect the nature of
the metals associated with the product/
process.

Two favorable comments were
received on the proposed revisions to
Appendices A & B. CMA provided
anecdotal information to support its
concurrence with the proposal. Dow
Chemical supported the proposed
language, which, it stated, would better
represent the waste characteristics of
the product/processes. EPA is
promulgating these amendments as
proposed.

D. Multi-Subcategory Calculations of
BODs and TSS Limitations

EPA today effects a technical
amendment by adding § 414.11(i), which
incorporates into the body of the
regulations the formula for proportioning
BOD; and TSS concentration limitations
for different subcategories to a plant
which manufactures products in more
than one subcategory covered by part
414.

Favorable comments were received
from CMA, Dow Chemical, and
Monsanto. CMA stated, and Dow and
Monsanto agreed, that “the volume of
production within each subcategory is
the correct basis for calculating end-of-
pipe limits for multi-subcategory
plants."” As CMA correctly observed,
“[blecause the derivation of the BPT
guideline limits was based on the
percentage of production within the
various BPT categories, so too must the
application of the limits be based on the

production volumes within each
subcategory.”

One negative comment was received.
Hoechst/Celanese took issue with what
it characterized as the Agency's
proposal to "mandate [ ] use of the
production-proportioning formula" and
argued that multi-subcategory
limitations should be based on the
proportion of a plant's wastewater flow
in each subcategory, not the proportion
of the plant's production in each
subcategory,

EPA disagrees with Hoechst/
Celanese. Contrary to the commenter’s
assertion, today's promulgation does
not, for the first time, mandate the use of
the production-proportioning formula,
which was already the required method
for calculating limits for multi-
subcategory plants. Rather, today's
amendment merely responds to
concerns raised-by-CMA, DuPont, and
other petitioners in the litigation that
permit writers might fail to use the
formula set forth in the preamble to the
November 5, 1987 final OCPSF rule
promulgation and the accompanying
Development Document.

The Development Document sets out
the formulas contained in today's
amendment and explains that, “for
plants with production activities
classified by two or more subcategories,
the permit writer would use a building-
block approach based on production
proportioning to use the promulgated
subcategorical limitations as a basis for
establishing plant-specific permit
requirements.” (OCPSF Development
Document, EPA 440/1-87/009, October
1987 at 1X-10 (emphasis added)).
Similarly, the preamble to the final
OCPSF rule states that, "[i]n applying
the limitations set forth in the regulation,
the permit writer will use what is
essentially a building-block approach
that takes into consideration applicable
subcategory characteristics and the
proportion of production quantities
within each subcategory at the plant.”
(52 FR 42533 (emphasis added).) These
statements reflect EPA's intention and
understanding that the production-
proportioning formula would be the
basis for setting limits at multi-
subcategory plants.

This method of deriving permit limits
for multi-subcategory plants is a
necessary corollary of EPA's
methodology in develaping the OCPSF
BPT limitations. The regression equation
used by EPA in establishing the BPT
limitations “model{ed] long-term
average effluent BOD as a function of
the proportion of the production of each
subcategory at each [multi-subcategory]
facility.” (52 FR 42533 (emphasis
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added)). Similarly, the Development
Document states that EPA established
limitations for the various subcategories
based on a “regulatory approach that
proportions the various subcategory
long-term averages for each plant based
on the reported proportion of production
by product group * * *." (OCPSF
Development Document, page IV-8,
October 1987) EPA specifically found
that flow proportioning was “not
appropriate” as a basis for establishing
limitations and that “there was no
technical basis in the record to conclude
that achievable long-term mean effluent
concentrations were significantly
affected by water use practice in the
industry.” 52 FR 42533. Given the fact
that EPA established the OCPSF BPT
limitations—and determined that they
were technically and economically
achievable as required by the CWA—by
proportioning the data from multi-
subcategory plants on a production
basis, rather than flow basis, the
Agency could not implement the
guideline by setting actual permit limits
on a flow-proportioned basis.

Today's amendment simply clarifies
an approach which was already
inherent in the guideline itself. Hoechst/
Celanese could have challenged the
production-proportioning approach
within 120 days of promulgation of the
OCPSF guideline pursuant to section
509(b) of the Clean Water Act. EPA did
not intend to re-open this fundamental,
underlying aspect of the guideline by
proposing to publish the production-
proportioning formula in the body of the
regulations.

Even {f this were the appropriate
forum to challenge the production-
proportioning approach, EPA believes,
for the reasons set forth above, that the
approach is correct; Hoechst/Celanese
has provided no data or information in
its comments which undercut the
validity of the findings which EPA made
for the OCPSF industry during the
rulemaking. To the extent the
commenter believes that its facility
presents factors which differ from those
considered for the industry during the
rulemaking, the proper remedy would
have been a request for a fundamentally
different factors variance from the
guideline under section 301(n) of the
Act.

E. Applicability of §§ 414.30, 414.40 and
414.50

The Agency proposed to amend the
applicability of subpart C, Other Fibers
(§ 414.30), subpart D, Thermoplastic
Resins (§ 414.40), and Subpart E,
Thermosetting Resins (§ 414.50), to
include all products defined in terms of
the four- and five-digit Standard

Industrial Classification (SIC) codes
which the Subparts were intended to
cover. EPA intended that the regulation
would cover all production within the
SIC codes which define the OCPSF
industry. For subparts F through H,
covering commodity, bulk, and specialty
organic chemicals respectively, the
OCPSF regulation accomplishes this
intent by capturing the production of all
organic chemicals not specifically listed
in subparts F and G under subpart H as
specialty products. Subparts C, D, and E,
however, incorrectly limit the coverage
of the guidelines to production of the
products and product groups specifically
listed in §§ 414.30, 414.40, and 414.50
respectively, thus creating the potential
for production of fibers and resins to
escape coverage. EPA intended the
products listed in these sections to be
illustrative rather than exclusive, and
today's amendment accomplishes that
intention,

CMA, Dow Chemical, Monsanto and
Union Camp submitted comments on
this proposal. CMA and Dow stated the
Agency must demonstrate that it
actually intended the coverage of these
Subparts to be comprehensive, and that
the OCPSF record supports the proposed
amendment. Both also were concerned
that plants be given sufficient time to
comply with the limitations for the
added product/processes in the affected
subparts.

The OCPSF record demonstrates that
EPA intended the coverage of these
Subparts to be comprehensive and fully
supports today's amendment. EPA
developed and promulgated the OCPSF
guideline in part pursuant to a
settlement agreement entered by the
Agency in settlement of a 1976 law suit
brought by several environmental
groups to compel EPA to promulgate
guidelines (Development Document at I-
2). The agreement required EPA to
promulgate the OCPSF guideline and
defined the OCPSF industry to include
all production within SIC codes 2885,
2869, 2821, 2823 and 2824 (id. at 11I-4).
Accordingly, the original October 1963
OCPSF Clean Water Act section 308
Survey collected production and related
technical and economic information
based on SIC codes.

The introduction of the questionnaire,
page 1, explains that, “[f]or the purpose
of this survey, the OCPSF industry is
defined as all establishments that
manufacture: (1) Organic chemical
products included within the U.S.
Department of Commerce Bureau of the
Census Standard Industrial
Classification (SIC) major groups 2865
and 2869 and/or (2) plastics and
synthetic fibers products included in SIC

major groups 2821, 2823, and 2824." The
questionnaire collected OCPSF
production information from all
production within these SIC codes.
Indeed, much of the information was
reported in aggregate form based on SIC
codes; only respondents that were
primary manufacturers of OCPSF
products (generally, where at least one
half of a manufacturer's production was
of OCPSF products or where OCPSF
process wastewaters are treated in a
system with 25 percent or less dilution
by non-OCPSF process wastewater)
reported the specific products they
produced, and only for products which
constituted at least one percent of total
production. The remaining production
information was reported by SIC code
only. The questionnaire was plainly
intended to provide the basis fora
comprehensive regulation of the
industry covering all relevant SIC codes.
This intent is further evidenced by the
Selected Summary of Information in
Support of the OCPSF Point Source
Category, which was the support
document for the July 17, 1985 Notice of
Availability, 50 FR 29068. The document
explains that “[t}he Agency has defined
the Plastic/Synthetic Fibers industry
(subparts C, D, and E) to include a//
facilities within SIC codes 2821, 2823
and 2824" (p. 2, emphasis added).

EPA used the data it collected to
develop limitations and standards that
could be applied across subcategories
that covered all production within the
relevant SIC codes. The aggregated SIC
code data which EPA received, along
with the product-specific data, were
assigned to the appropriate
subcategories, and formed part of the
basis for the existing OCPSF limitations
and standards. (Assignment of Part A
and Part B Production to OCPSF
Subcategories, A. Shattuck to the
Record, July B, 1892.) Thus, the
regulation is based, in part, on generic
SIC code data; EPA's data based
contains no information on the specific
products represented by this aggregated
data. Today's correcting amendment
merely conforms the regulations to
EPA's intention in establishing the
limitations, and, in any event, as
explained below, is fully supported by
the methodology employed in
developing the limitations.

The OCPSF subcategorization scheme
was challenged in the litigation over the
guideline on the grounds that SIC codes
did not provide a rational basis to
subcategorize, and that the BPT
limitations established were therefore
arbitrary and capricious (as explained
below, the BAT limitations are
independent of the rule's product-based
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subcategorization). The Fifth Circuit
upheld the scheme, concluding, based on
its review of the rulemaking record, that
“SIC codes tend to be organized around
the products produced by various
segments of the industry, and that the
type of product in turn influences the
wastestream characteristics of those
plants” (870 F.2d at 2186).

Where EPA found that wastewater
treatability varied within a SIC code to
such an extent that all production within
the SIC code could not be grouped
within a single subcategory, the Agency
further subcategorized to accommodate
this variety. For example, production
within SIC codes 2823 and 2824 is
covered by subpart C, except for
production of rayon fibers, a SIC code
2823 product, which EPA determined
was sufficiently distinct to merit a
separate subcategory (Dev. Doc. p. IV-
20). EPA also divided production within
SIC code 2821 between thermoplastic
resins (SIC code 28213, subpart D} and
thermosetting resins (SIC code 28214,
subpart E). The Agency concluded that
“‘process chemistry and engineering are
broadly consistent within these
groupings” (id.). Similarly, production
within SIC codes 2865 and 2869 is
divided among three subcategories—F
(commodity organic chemicals), G (bulk
organic chemicals), and H (specialty
organic chemicals}—based on the
quantity of a chemical produced
nationally, because EPA concluded that
the rate of biodegradation, and therefore
the treatability, of organic pollutants
varied with parameters related to the
volume of national production (id. at IV-
21). Overall, EPA concluded that,
*[blased on the distribution of raw
waste and effluent BOD5
concentrations, the relative consistency
of percent removal data across the final
seven subcategories, and BODS5 effluent
within subcategories and within product
groups within those subcategories, * * *
the adopted BPT subcategorization
accounts sufficiently for wastewater
characteristics and treatability” (id. at
IV-37).

Production that falls within the SIC
codes which define subcategories C
through E should be similar in nature
and should therefore have similar
wastewater and treatability
characteristics regardless of whether
EPA collected and assessed data with
respect to the specific product in
question. EPA concludes that the BPT
limitations for these subparts are
achievable for all such production. To
the extent a specific plant has
wastewater characteristics that differ
fundamentally from the other plants
within the subcategory, that plant may

of course seek alternative limits through
a fundamentally different factors (FDF)
variance under CWA section 301(n).
However, the fact that individual plants
may present plant-specific concerns
does not invalidate the
subcategorization.

With respect to the BAT limitations,
EPA concluded in the OCPSF
rulemaking that "OCPSF plants can
economically achieve compliance with
the BAT limitations * * * through some
combination of in-plant or end-of-pipe
demonstrated technology irrespective of
products produced,” and therefore did
not subcategorize based on production.
(52 FR 42532). EPA concludes, therefore,
that OCPSF production that falls within
the SIC codes which define subparts C
through E will, like production of the
specifically listed products, have similar
wastewater characteristics and will
similarly be able to achieve compliance
with the BAT limitations.! Again, plant-
specific concerns, if any exist, can be
addressed through the FDF mechanism.

Finally, EPA notes that it would have
been virtually impossible to collect and
analyze data for each individual product
in the OCPSF industry. The industry
manufactures over 25,000 products.
EPA collected product or product group-
specific data for about 1000 of these, and
aggregated data for the remainder. Even
with the data so aggregated, EPA
required four years from the time it
distributed the original questionnaire to
promulgate the final OCPSF regulation.
The Agency had no choice but to
develop a methodology to group plants
into categories based on similar
characteristics and to make reasonable
conclusions about the discharge levels
that those plants can achieve. As
explained above, the subcategorization
scheme adopted by EPA accomplishes
that result.

The compliance dates for today's
amendment will follow the same
statutory requirements as any new rule.
In accordance with 40 CFR 23.2, this
regulation shall be considered issued for
purposes of judicial review at 1 p.m.,
Eastern time (14-days from the date of
publication in the FR), 1992. These
regulations shall become effective (45-
days from the date of publication in the
FR), 1992.

The compliance date for PSES is
(three years from the date of publication
in the FR), 1895. The compliance dates
for NSPS and PSNS is the date the new
source begins operation. Deadlines for

3 Note that NSPS, PSES and PSNS under the
OCPSF guideline are based on BAT and BPT. The
conclusions reached above for BAT and BPT
therefore apply to all of the limitations and
standards established in the guideli

compliance with BPT and BAT are
established in permits.

F. Amendments to §§ 414.40 and 414.70

The Agency proposed to amend
§ 414.70 by removing Citric Acid and
Fatty Acids from § 414.70(a) and
removing Aspirin from § 414.70(c) and
regulating them as specialty organics.
Dow and Union Camp supported these
proposed amendments.

The Agency proposed to amend part
414.40 by removing “cellulose sponge”.
The Agency also proposed to amend
part 414.70(e) by removing
“dithiophosphates, sodium salt” and
“waxes, emulsions—dispersions”. No
comments were received on these three
amendments.

G. Timing of Promulgation and Effective
Dates of Amendments

Monsanto objected to the timing of the
promulgation of these amendments,
arguing that the Agency was not
proceeding “as expeditiously as
possible” as it agreed to do in the
settlement agreement on which these
amendments are based. Monsanto
characterized the issues involved as
“relatively straightforward."

EPA disagrees with Monsanto.
Today's amendment raises a number of
complex issues and have required
thorough evaluation by EPA. In
particular, EPA has devoted a
substantial amount of time to
considering and responding to the
comments submitted by Monsanto and
others. EPA believes it is in both the
Agency’s and the commenters' best
interest that EPA carefully evaluate all
comments and other issues raised by a
regulatory change. The Agency has
proceeded on this amendment as
expeditiously as possible.

H. Summary

Having thoroughly reviewed all of the
comments, the Agency has decided to
amend part 414 as proposed in the
October 10, 1990 FR notice except as
changed to add intake water as a
possible source of incidental metals, to
provide that an incidental metals
allowance may be granted where the
presence of metals is “not reasonably
avoidable,"” and to provide that
incidental metals limitations must be
established between the lowest level
which the permit writer or control
authority determines can be reliably
measured and the concentration of such
metals present in the wastestreams not
to exceed the applicable limitations
contained in §§ 414.91 and 414.101. The
remainder of 40 CFR part 414 is
unchanged.
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IV. Cost Impact Analysis

EPA does not anticipate additional
incremental costs or impacts to the
OCPSF industry as a result of these
amendments. While these amendments
expand the applicability of three
subparts, this expansion simply
conforms the regulation to the original
rulemaking methodology, including the
original costing methodology, which was
done on a SIC-code basis. There has
been no change to the costing procedure
used in the 1987 promulgation.

V. Executive Order 12291

Executive Order 12291 requires EPA
and other agencies to perform regulatory
analyses of major regulations, Major
rules are those which impose a cost on
the economy of $100 millicn or more
annually or have certain other economic
impacts. This regulation is not a major
rule because it merely clarifies the
applicability of the regulation, corrects
listing errors and establishes flexibility
in implementing an existing regulation
by allowing regulatory authorities to
accommodate site specific factors
relating to complexed-cyanide and
background levels of metals in non-
metal-bearing waste streams that are
not reasonably avoidable. Today's
amendments do not impose significant
new requirements; thus, they meet none
of the criteria of a major rule as set forth
in section 1(b) of the Executive Order.
This rule was submitted to the Office of
Management and Budget for review.

VL Regulatory Flexibility Analysis

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., requires EPA and
other agencies to prepare an initial
regulatory flexibility analysis for all
regulations that have a significant
impact on a substantial number of small
entities. No regulatory flexibility
analysis is required, however, where the
head of the Agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Based on the reasons discussed
in the preceding paragraph, I hereby
certify, pursuant to 5 U.S.C. 605(b), that
this regulation will not have a
significant impact on a substantial
number of small entities.

VIL Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980, 44 U.S.C. 3500 et
seq., EPA must submit a copy of any
rule that contains a collection-of-
information requirement to the Director
of the Office of Management and Budget
for review and approval. This notice
contains no additional information-
collection requirements beyond those

already required by 40 CFR 403 and 40
CFR 122, and therefore the Paperwork
Reduction Act is not applicable.

List of Subjects In 40 CFR Part 414

Chemicals, Plastics materials and
synthetics, Water pollution control,
Water treatment and disposal.

Dated: September 1, 1892,
F. Henry Habicht II,
Acting Administrator.

For the reasons set out in the
preamble, 40 CFR part 414 is amended
as set forth below,

PART 414—0ORGANIC CHEMICALS,
PLASTICS, AND SYNTHETIC FIBERS

1. The authority citation for part 414
continues to read as follows:

Authority: Secs. 301, 304, 308, 397, and 501,
Pub. L. 82-500, 86 Stat. 818, Pub, L. 95-217, 91
Stat. 156, Pub. L. 1004, 101 Stat. 7 (33 U.S.C.
1311, 1314, 1318, 1317, and 1361).

2. Section 414.11 is amended by
adding paragraphs (g), (h), and (i) to
read as follows:

§414.11 Applicability.

{(g) Non-amenable cyanide. Discharges
of cyanide in “cyanide-bearing waste
streams” (listed in Appendix A to this
part) are not subject to the cyanide
limitations and standards of this part if
the permit writer or control authority
determines that the cyanide limitations
and standards are not achievable due to
elevated levels of non-amenable
cyanide (i.e., cyanide that is not
oxidized by chlorine treatment]) that
result from the unavoidable complexing
of cyanide at the process source of the
cyanide-bearing waste stream and
establishes an alternative total cyanide
or amenable cyanide limitation that
reflects the best available technology
economically achievable. The
determination must be based upon a
review of relevant engineering,
production, and sampling and analysis
information, including measurements of
both total and amenable cyanide in the
waste stream. An analysis of the extent
of complexing in the waste stream,
based on the foregoing information, and
its impact on cyanide treatability shall
be set forth in writing and, for direct
dischargers, be contained in the fact
sheet required by 40 CFR 124.8.

(h) Allowances for non-metal-bearing
waste streams. Discharge limitations for
chromium, copper, lead, nickel, and zinc
or discharge standards for lead and zinc
may be established for waste streams
not listed in Appendix A of this part and
not otherwise determined to be “metal-
bearing waste streams” if the permit

writer or control authority determines
that the wastewater metals
contamination is due to background
levels that are not reasonably avoidable
from sources such as intake water,
corrosion of construction materials or
contamination of raw materials. The
determination must be based upon a
review of relevant plant operating
conditions, process chemistry,
engineering, and sampling and analysis
information. An analysis of the sources
and levels of the metals, based on the
foregoing information, shall be set forth
in writing; for direct dischargers, the
analysis shall be contained in the fact
sheet required by 40 CFR 124.8. For
direct dischargers, the permit writer may
establish limitations for chromium,
copper, lead, nickel, and zinc for non-
“metal-bearing waste streams” between
the lowest level which the permit writer
determines based on best professional
judgment can be reliably measured and
the concentrations of such metals
present in the wastestreams, but not to
exceed the applicable limitations
contained in §§ 414.91 and 414.101. (For
zinc, the applicable limitations which
may not be exceeded are those
appearing in the tables in §§ 414.91 and
414.101, not the alternative limitations
for rayon fiber manufacture by the
viscose process and the acrylic fiber
manufacture by the zinc chloride/
solvent process set forth in footnote 2 to
each of these tables.) Por indirect
dischargers, the control authority may
establish standards for lead and zinc for
non-"metal-bearing waste streams”
between the lowest level which the
control authority determines based on
best professional judgment can be
reliably measured and the concentration
of such metals present in the
wastestreams, but not to exceed the
applicable standards contained in

§8§ 414.25, 414.35, 414.45, 414.55, 414.65,
414.75, and 414.85. (For zinc, the
applicable standards which may not be
exceeded are those appearing in the
tables in the above referenced sections,
not the alternative standards for rayon
filber manufacture by the viscose
process set forth in footnote 2 to the
table in § 414.25, or the alternative
standards for acrylic fiber manufacture
by the zinc chloride/solvent process set
forth in footnote 2 to the table in

§ 414.35.) The limitations and standards
for individual dischargers shall be set on
a mass basis by multiplying the
concentration allowance established by
the permit writer or control authority by
the process wastewater flow from the
individual wastestreams for which
incidental metals have been found to be
present.
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(i) BODs and TSS limitations for
plants with production in two or more
subcategories. Any existing or new
source direct discharge point source
subject to two or more of subparts B
through H must achieve BOD; and TSS
discharges not exceeding the quantity
(mass) determined by multiplying the
total OCPSF process wastewater flow
subject to subparts B through H times
the following “OCPSF production-
proportioned concentration”: For a
specific plant, let w; be the proportion of
the plant's total OCPSF production in
subcategory j. Then the plant-specific
production-proportioned concentration
limitations are given by:

H

L (w) (BOD, Limit) and
j=B

H

Planmt TSS Limit = E (w) (TSSUmi(,).
j=B

The “BOD; Limit," and “TSS Limit," are
the respective subcategorical BODs and
TSS Maximum for Any One Day or
Maximum for Monthly Average
limitations.

§§ 414.21, 414.31, 414.41, 414.51, 414,61,
414.71 and 414.81 [Amended]

3. In each of §§ 414.21, 414.31, 414.41,
414.51, 414.61, 414.71 and 414.81, the first
sentence which reads "Except as
provided in 40 CFR 125.30 through
125.32, any existing point source subject
to this subpart must achieve discharges
not exceeding the quantity (mass)
determined by multiplying the process
wastewater flow subject to this subpart
times the concentration listed in the
following table." is revised to read
“Except as provided in 40 CFR 125.30
through 125.32, and in 40 CFR 414.11(i)
for point sources with production in two
or more subcategories, any existing

Plant BODy Limit =

subject to this subpart times the
concentration listed in the following
table.”

4. Section 414.30 is amended by
revising the first sentence to read as
follows:

§ 414.30 Applicabliity; description of the
other fibers subcategory.

The provisions of this subpart are
applicable to the process wastewater
discharges resulting from the
manufacture of products classified
under SIC 2823 cellulosic man-made
fibers, except Rayon, and SIC 2824
synthetic organic fibers including those
fibers and fiber groups listed
below.* * *

* - - - -

5. Section 414.40 is amended by
revising the first sentence of the text
and by removing from the list the entry,
“Cellulose Sponge" to read as follows:

§414.40 Applicabiiity; description of the
thermoplastic resins subcategory.

The provisions of this subpart are
applicable to the process wastewater
discharges resulting from the
manufacture of the products classified
under SIC 28213 thermoplastic resins
including those resins and resin groups
listed below.* * *

- - - - -

6. Section 414.50 is amended by
revising the first sentence of the text to
read as follows:

§414.50 Applicabliity; description of the
thermosetting resins subcategory.

The provisions of this subpart are

point source subject to this subpart must ) applicable to the process wastewater

achieve discharges not exceeding the
quantity (mass) determined by
multiplying the process wastewater flow

discharges resulting from the
manufacture of the products classified
under SIC 28214 thermosetting resins

including those resins and resin groups
listed below.* * *

¥ - - - "

§414.70 [Amended]

7. Section 414.70 is amended by
removing from the listing in paragraph
(a) the entries, “Citric Acid" and "*Fatty
Acids"; by removing from the listing in
paragraph (c) the entry, "Aspirin”; and
by removing from the listing in
paragraph (e) the entries,
“Dithiophosphates, Sodium Salt" and
"*Waxes, Emulsions—Dispersions™.

Appendix A [Amended]

8. Part 414, Appendix A is amended
by removing from the Cyanide listing the
entries, “Hexamethylene diisocyanate/
Hexamethylene diamine (1,6-
Diaminohexane) +phosgene”,
“Methylene Diphenylisocyanate (MDI)/
Phosgenation of methylene dianiline
from Aniline 4+ Formaldehyde”,
“Polyurethane resins/Diisocyanate +
Polyoxyalkylene glycol", "Polyurethane
fibers (Spandex)/Polyoxyalkylene glycol
+ Tolylene diisocyanate +
dialkylamine” and “Tolylene
diisocyanate (isomeric mixture)/
Tolylene diamines + Phosgene”.

9. Appendix B to Part 414 is amended
by adding two entries to the end of the
listing for Lead to read as follows:

Appendix B to Part 414—Complexed
Metal-Bearing Waste Streams

- - . L .

Lead
* * Ll - -
Tetraethyl lead/Alkyl halide + sodium-lead

alloy
Tetramethyl lead/Alkyl halide + sodium-

lead alloy
. - - - -

[FR Doc. 82-21780 Filed 8-10-82; 8:45 am]
BILLING CODE 6560-50-M
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DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 3710
[WO-680-4130-02-241A)

RIN 1004-AB88

Use and Occupancy Under the Mining
Laws

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule.

SUMMARY: This proposed rule would set
forth the restrictions on use and
occupancy of unpatented mining claims
and mill sites on Federal lands. It would
limit the use of such lands by the
claimant to those activities related to
prospecting, mining, or processing
operations, and uses reasonably
incident to them. The rule would
establish conditions for determining
whether these criteria are met,
procedures for initiation of occupancy,
standards for the use or occupancy,
prohibited acts, procedures for
inspection and enforcement, and
procedures for recognizing and
managing existing occupancies. It would
also provide for penalties and appeals
procedures.

DATES: Comments should be submitted
by November 10, 1992. Comments
received or postmarked after the above
date may not be considered in the
delcisiomnaking process on the final
rule.

ADDRESSES: Comments should be sent
to: Director (140), Bureau of Land
Management, room 5555, Main Interior
Building, 1849 C Street, NW.,
Washington, DC 20240. Comments will
be available for public review at the
above address during regular business
hours (7:45 a.m. to 4:15 p.m.), Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Richard Deery, (202) 208-4147.
SUPPLEMENTARY INFORMATION: Public
concern about unauthorized non-mining
industrial uses and residential
occupancy—often termed “squatting''—
has necessitated that the BLM develop
regulations to address the issue. These
uses often interfere with legitimate uses
of the public lands, and sometimes pose
public dangers. On the other hand, it is
improper to classify all miners as
potential squatters. There is often a
need for legitimate occupancy
associated with mining activities,
particularly in remote areas. The
proposed rule has been carefully crafted
to ensure that any administrative or

regulatory actions would be carried out
with due process.

The BLM is proposing new regulations
in 43 CFR subpart 3715 to allow for and
to set conditions and standards for use
and occupancy that are reasonably
incident to prospecting, mining, or
production, and to provide field
managers with the tools necessary to
manage use and occupancy. The
proposed rule is mainly substantive,
setting forth conditions and standards
that would apply to all activities on
unpatented mining claims, regardless of
the authorities under which they are
carried out. The proposed rule would
not change any of these authorities or
the procedures employed to carry them
out.

The proposed rule would define those
activities that are related to prospecting,
mining, or processing operations and
uses reasonably incident thereto, in
effect placing into the Secretary's
regulations the “reasonably incident”
standard established in Bruce Crawford,
et ux, 1985, 92 ID 208, 86 IBLA 350. “The
* * * ‘reasonably incident’ standard
resolves questions as to the
permissibility of a use by determining
whether or not the use is reasonably
incident to the activities actually
occurring. The ‘unnecessary or undue
degradation’ (of section 302(b) of the
Federal Land Policy and Management
Act) standard comes into play only on a
determination that degradation is
occurring * * * (T)he inquiry then
becomes one of determining whether the
degradation occurring is unnecessary or
undue assuming the validity of the use
which is causing the impact. For, if the
use is, itself, not allowable, * * * that
use may be independently prohibited as
not reasonably incident to mining."

The proposed rule would recognize
two levels of activity on unpatented
mining claims and the public lands
under the mining laws: Occupancy,
which involves full or part time
residential activities, and use, which
encompasses all activities including
residency. The proposed rule would
define and prohibit those non-mining
uses that are clearly not allowed under
the standard, even though they may
have the look and feel of mining (e.g.,
precious metal recovery from electronic,
photographic, or catalytic converter
scrap as a part of toll smelting on
independent mill sites).

The proposed rule in § 3715.1 would
define the standards that all uses are
required to meet. Section 3715.2 would
define the conditions under which
occupancy would be allowable.

Section 3715.3 would create a
requirement for consultation with the
authorized officer prior to the initiation

of any aspect of occupancy.
Consultation would run parallel with the
provisions of the surface management
regulations.

Consultation would be subject to a
review by the authorized officer that
would include the use of the National
Environmental Policy Act (NEPA) in
reviewing the proposed occupancy or
fencing. Consultation would not be
completed by the authorized officer until
the NEPA process is completed. This
process would adopt any existing
NEPA-based review processes. For plan
level operations, consultation would be
coincident with plan review and
approval found in the surface
management regulations (3802 and
3809). Consultation for a section 3809
notice-level operation would begin at
the same time that the notice review
commences. However, it would not be
subject to the 15-day notice review
period found in the surface management
regulations. Those portions of
operations that do not involve
occupancy and that are part of the
notice would be allowed to proceed in
the normal fashion after the 15-day
review. Those portions of operations,
such as section 3809 casual use or
section 3802 activities, that do not
require a plan and that involve
occupancy or fencing would be required
first to pass through the consultation
process.

This consultation would provide the
authorized officer with the opportunity
to determine whether the occupancy or
fencing complies with the regulations
and to ensure public passage through or
access to adjacent public lands and
private inholdings consistent with the
standards of the Unlawful Inclosures of
Public Lands Act, Public Law 167, and
U.S. v. Curtis-Nevada Mines, Inc., et al.,
611 F.2d 1277 (9th Cir. 1980). Further, the
separate consultation decision would
make specific statements that would
form the basis for a FLPMA section
302(c) termination order if non-
compliance by the operator occurs.

The proposed rule, in § 3715.4, would
set standards of operation for
permissible use or occupancy.

In § 3715.5 the proposed rule would
specify the acts prohibited by the
regulations,

The proposed rule, in § 3715.6, would
create an inspection and enforcement
mechanism, specify prohibited acts, and
allow the authorized officer to choose
among administrative, civil, and
criminal remedies to address prohibited
acts.

In § 3715.7, the proposed rule would
require all operators to record the
existence of their occupancy with the
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authorized officer within 60 days of the
effective date of the final rule. Failure to
record the occupancy will bring the full
force and effect of the regulation on the
mining claimant and the operator.
Recordation would allow an operator
with an existing occupancy that is not
yet the subject of an action by the
Secretary 1 year to come into
compliance with the regulations.
Continued occupancy after that date
would be required to meet the
conditions and standards of the
regulations.

In §§ 3715.6 and 3715.8, the proposed
rule would set forth the potential
remedies available to the authorized
officer and the potential penalties that
may result for failure to comply with the
regulations, including provisions for
orders and the use of additional land
use authorizations where appropriate.

In § 3715.9, the proposed rule would
lay out the appeals process. Mining
claimants or operators would be
permitted to appeal an adverse decision
or determination to the State Director
and then to the Interior Board of Land
Appeals (IBLA). An appeal would not
stay the authorized officer's decision,
unless a stay is granted by the
Secretary, acting through the IBLA.
Parties other than the mining claimant
or the operator would only be able to
appeal a decision under 43 CFR part 4.

The principal author of this proposed
rule is Richard Deery of the Division of
Mining Law and Salable Minerals,
Bureau of Land Management, assisted
by the staff of the Division of Legislation
and Regulatory Management.

It is hereby determined that this
proposed rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment, and that no detailed
statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332(2)(C)) is
required. The BLM has determined that
this proposed rule is categorically
excluded from further environmental
review pursuant to 516 Departmental
Manual (DM), chapter 2, appendix 1,
Item 1.10, and that the proposal would
not significantly affect the 10 criteria for
exceptions listed in 516 DM 2, appendix
2. Pursuant to the Council on
Environmental Quality regulations (40
CFR 1508.4) and environmental policies
and procedures of the Department of the
Interior, the term “categorical
exclusions” means a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment and which have
been found to have no such effect in
procedures adopted by a Federal agency
and for which neither an environmental

assessment nor an environmental
impact statement is required.

The Department of the Interior has
determined under Executive Order 12291
that this document is not a major rule, A
major rule is any regulation that is likely
to result in an annual effect on the
economy of $100 million or more, a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions, or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. No discernible economic
impacts on operations involving
occupancy are expected from this
proposed rule. All operations involving
occupancy are expected to occur under
notices or plans. The BLM is unaware of
any casual use occupancies. The cost of
complying with the requirements of the
proposed rule is indistinguishable from
the requirements imposed by the
existing surface management
regulations. Further, for the same
reasons, the Department has determined
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) that it will not have a
significant economic impact on a
substantial number of small entities. The
BLM estimates approximately 6,000
mining operations by small entities exist
on public lands in the Western States.
The effect of the rule would be to curtail
activities by those whose occupancy of
the public lands is not reasonably
incident to mining, milling, or
prospecting. However, the only
activities that would be curtailed are
those that are unlawful.

The Department certifies that this
proposed rule does not represent a
governmental action capable of
interference with constitutionally
protected property rights. The rule will
affect no lawful occupancies, except to
the extent that it requires certain
information to be included in plans and
notices. Therefore, as required by
Executive Order 12630, the Department
of the Interior has determined that the
rule would not cause a taking of private
property.

The information collection
requirement contained in this rule has
been submitted to the Office of
Management and Budget for approval as
required by 44 U.S.C. 3501 ef seq. The
collection of this information will not be
required until it has been approved by
the Office of Management and Budget.

Public reporting burden for this
information is estimated to average 2
hours per response, including the time

for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information, Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing the burden, to the Information
Collection Clearance Officer (783),
Bureau of Land Management,
Washington, DC 20240, and the Office of
Management and Budget, Paperwork
Reduction Project, 1004-xxxx,
Washington, DC 20503.

The Department has certified to the
Office of Management and Budget that
these proposed regulations meet the
applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order 12778.

List of Subjects for 43 CFR Part 3710

Administrative practice and
procedure, Mines, Public lands—mineral
resources.

Under the authorities cited below, and
for the reasons stated in the preamble,
part 3710, Group 3700, subchapter C,
chapter II, subtitle B, title 43 of the Code
of Federal Regulations is proposed to be
amended by adding subpart 3715 as
follows:

PART 3710—PUBLIC LAW 167; ACT OF
JULY 23, 1955

Subpart 3715—Use and Occupancy Under
the Mining Laws

Sec.
3715.0-1
3715.0-2
3715.0-3
3715.0-5
3715.0-6
3715.0-7
37151
3715.2
3715.3
37154
37155
37158
3715.7
3715.8
3715.9

Purpose,

Objectives.

Authority.

Definitions.

Policy.

Scope.
Use.
Conditions of occupancy.
Consultation prior to occupancy.
Standards of use or occupancy.
Prohibited acts.
Inspection and enforcement.
Existing occupancy.
Penalties.
Appeals.

Subpart 3715—Use and Occupancy
Under the Mining Laws

Authority: 30 U.S.C. 22; 30 U.S.C. 612; 43
U.S.C. 1732-1733; 43 U.S.C. 0061; 16 U.S.C.
3101 et seq.; 43 U.S.C. 1201; 18 U.S.C. 1001.

§3715.0-1 Purpose.

The purposes of the regulations in this
subpart are to:

(a) State specifically the uses
allowable and the uses prohibited under
the requirement in section 4(a) of the
Surface Resources Act, Public Law 84~
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167 (30 U.S.C. 612), and other applicable
law, that mining claims shall not be
used, prior to issuance of patent
therefor, for any purposes other than
prospecting, mining, or processing
operations, and uses reasonably
incident thereto.

(b) Inform persons operating under the
mining laws of their basic rights and
responsibilities relative to use and
occupancy.

(c) Identify laws and regulations
applicable to use and occupancy of
unpatented mining claims or public
lands open to the mining laws.

(d) Enumerate instances where use
and occupancy of unpatented mining
claims or public lands open to the
mining laws are authorized, and to set
standards for such use or occupancy.

(e) Enumerate prohibited acts relating
to use and occupancy and unpatented
mining claims or public lands open to
the mining laws.

(f) Provide for administrative
remedies, and appropriate civil and
criminal penalties, for cases of non-
compliance with the regulations in this
subpart.

§ 3715.0-2 Objectives.

The objective of this regulation is to
prevent non-mining industrial uses and
unauthorized residential occupancy.

§3715.0-3 Authority.

{a) Section 1 of the Mining Law of
1872, as amended, (30 U.S.C. 22),
provides that, except as otherwise
provided by law, all valuable mineral
deposits in lands belonging to the
United States shall be free and open to
exploration and purchase, and the lands
containing them shall be open to
occupation and purchase under
regulations prescribed by law and the
local customs or mining district rules
that are not inconsistent with the laws
of the United States.

(b) Section 4 of the Surface Resources
Act, Public Law 84-167 (30 U.S.C. 612)
states that any mining claim located
after July 23, 1955, under the mining
laws of the United States shall not be
used, prior to issuance of patent
therefor, for any purposes other than
prospecting, mining, or processing
operations, and uses reasonably
incident thereto. Any such mining claim
shall also be subject, prior to issnance of
patent therefor, to the right of the United
States, its permittees, and licensees, to
use so much of the surface thereof as
may be necessary for management and
disposition of vegetative surface
resources and management of other
surface resources, or for access to
adjacent land.

(c) Section 302(b) of the Federal Land
Policy and Management Act (FLPMA)
(Pub. L. 84-579) directs the Secretary to
take all necessary actions to prevent
unnecessary or undue degradation of the
public lands.

(d) Section 302(c) of FLPMA directs
the Secretary to include in all land use
instruments a provision authorizing
revocation or suspension, after public
notice and hearing, of such instrument
upon a final administrative finding of a
violation of any term or condition of the
instrument. This section also provides
that the Secretary may order an
immediate temporary suspension of use,
occupancy, or development prior to a
hearing or final administrative finding if
such a suspension is necessary to
protect health, safety, or the
environment.

(e) Section 303(a) of FLPMA states
that the Secretary shall issue regulations
necessary to implement the provisions
of FLPMA with respect to the public
lands, and establishes penalties for
violation of such regulations.

(f) Section 303(g) states that the use,
occupancy, or development of any
portion of the public lands contrary to
any regulation of the Secretary or other
responsible authority, or contrary to any
order issued pursuant to any such
regulation, is unlawful and prohibited
(43 U.S.C. 1733(g)).

(g) The Unlawful Occupancy and
Inclosures of Public Lands Act prohibits
inclosures and exclusive use and
occupancy of the public lands, without
claim or color of title as described in the
Act (43 U.S.C. 1061 et seq.). The same
Act states, in summary, that no person,
by force, threats, intimidation, or by any
fencing or any other unlawful means,
shall prevent or obstruct peaceful entry,
free passage or transit over or through
the public lands by another person.

(h) Section 1110(b) of the Alaska
National Interest Land Conservation Act
provides, among other things, that a
valid mining claim or other valid
occupancy within or surrounded by
conservation system units shall be given
adequate and feasible access, subject to
reasonable regulations issued by the
Secretary to protect the natural and
other values of such lands.

(i) 43 U.S.C. 1201 states that the
Secretary of the Interior, or such officer
as may be designated by the Secretary,
is authorized to enforce and to execute,
by appropriate regulations, every part of
the provisions related to the public
}ands not otherwise specially provided

or.

(j) 43 U.S.C. 1457 charges the
Secretary with the supervision of public
business relating to the public lands,
including mines.

(k) 18 U.S.C. 1001 provides that
whoever, in any matter within the
jurisdiction of any department or agency
of the United States, knowingly falsifies,
conceals, or covers up by any trick,
scheme, or device a material fact, or
makes any false, fictitious, or fraudulent
statements or representations, or makes
or uses any false writings or document
knowing the same to contain any false,
fictitious, or fraudulent statement or
entry, shall be fined not more than
$10,000 or imprisoned not more than 5
years, or both.

§3715.0-5 Definitions.

As used in this subpart the term:

(a) Authorized officer means any
employee of the Bureau of Land
Management to whom authority has
been delegated to perform the duties
described in this subpart.

(b) Exploration or prospecting means
the search for mineral deposits by
geological, geophysical, geochemical, or
other techniques, inciuding but not
limited to sampling, drilling, or
developing surface or underground
workings to evaluate the type, extent, or
quantity of mineral values present.

(c) Mining operations means all
functions, work, facilities, and activities
in connection with development, mining,
or processing of mineral deposits and all
uses reasonably incident thereto,
including roads and other means of
access on lands subject to the
regulations in this subpart, regardless of
whether the operations take place on or
off unpatented mining claims.

(d) Occupancy means those activities
that may result in full or part time
residence on the public lands or the
construction, presence, or maintenance
of temporary or permanent structures
that may be used for such purposes.
Such activities or structures may
include, but are not limited to, barriers
to access, fences, tents, motor homes,
trailers, homes, and the use of a
watchman or caretaker for the purpose
of monitoring activities on the public
lands.

(e) Permanent structure means a
structure fixed to the ground by any of
the various types of foundations, slabs,
piers, poles, or other means allowed by
building codes. The term shall also
include a structure placed on the ground
that lacks foundations, slabs, piers, or
poles, and that can only be moved
through disassembly into its component
parts or by technigues commonly used
in house moving.

(f) Reasonably incident means, for the
purposes of this subpart, the statutory
standard “reasonably incident to

prospecting, mining, or processing




¥ aderal Register / Vol. 57, No. 177 / Friday, September 11, 1992 / Proposed Rules

41849

operations," which refers to those
actions or expenditures of labor and
means taken by a person of ordinary
prudence to prospect, explore, define,
develop, mine, or beneficiate a valuable
mineral deposit, using methods,
structures, and equipment appropriate to
the geological terrain, mineral deposit,
and stage of development.

§3715.0-6 Policy.

It is the policy of the Department of
the Interior to encourage the
development of Federal mineral
resources. The use of public lands for
this purpose is limited to those activities
related to prospecting, mining, or
processing operations, and activities
and occupancies reasonably incident
thereto. The Secretary will aggressively
pursue abuse of the mining law to
ensure that valid uses are recognized
and that appropriate action is taken to
eliminate invalid uses.

§3715.0-7 Scope.

These regulations apply to Federal
lands open to the operation of the
Mining Law of 1872, as amended, and
administered by the Bureau of Land
Management. They do not apply to State
or private lands in which the mineral
estate has been reserved to the United
States. They do not apply to Federal
lands administered by other Federal
agencies, even though they may be open
to the operation of the mining laws.

§3715.1 Use.

{a) Use of a mining claim or public
land for the exploration for and the
development of mineral deposits under
the mining laws is allowable if the
activities are reasonably incident to
prospecting, mining, or processing
operations.

(b) All acceptable uses shall conform
to the standards set out in § 3715.4 of
this subpart.

{c) Activities that are not reasonably
incident to prospecting, mining, or
processing operations under the mining
laws, but that are allowable under a
land use authorization such as a permit
or lease, may only be authorized under
the regulations in part 2920 of this title.

(d) Activities that constitute uses that
are not allowed under the public land
laws, the mining laws, or the mineral
leasing laws are not authorized.

(e) All uses that involve the
placement, construction, or maintenance
of enclosures, gates, fences, or signs
shall occur only after consultation with
the authorization officer as required
under § 3715.3 of this subpart.

§3715.2 Conditions of occupancy.

(a) Use of mining claims or the public
lands under the mining law for
occupancy is allowable only if the
activities justifying the occupancy are
reasonably incident, constitute
substantially regular and steady work,
as weather permits, and are reasonably
calculated to lead to the extraction and
beneficiation of minerals.

(b) Activities warranting occupancy
shall: <
(1) Result in observable on-the-ground
activity that may be verified by the
authorized officer, pursuant to
§ 3715.6(a) of this subpart; and

(2) In the conduct of the cbservable
on-the-ground activity specified, utilize
appropriate equipment that is presently
operable, subject to reasonable
maintenance, repair, or fabrication time.

(c) In addition to the requirements
specified in paragraph (b) of this
section, activities warranting occupancy
shall either:

(1) Expose, concentrate, or otherwise
make available valuable minerals that
require protection from theft or loss;

{2) Result in the presence of
appropriate, operable equipment that
requires protection from theft or loss or
that if left unattended would constitute
a hazard to public safety, or

(3) Result in surface uses, workings, or
improvements that, if left unattended,
would constitute a hazard to public
safety; or

(4) Be located in an area so isolated or
lacking in physical access as to require
the mining claimant, operator, or
workers to remain on site in order to
work a full shift of a usual and
customary length and not less than 8
hours, not including travel to the site
from a community or area in which
housing may be obtained.

(d) If the need for occupancy by a
watchman or caretaker to protect
valuable or hazardous property,
equipment, or workings, is asserted, the
need for such occupancy shall be on a
continual basis, in addition to being
reasonably incident. The need for a
watchman or caretaker shall be such
that either a watchman or caretaker is
required to be present whenever the
operation is not active or the mining
claimant, operator, or workers are not
present on the site.

§3715.3 Consuiltation prior to occupancy.

(a) Prior to initiation of any aspect or
phase of occupancy within the meaning
of § 3715.2 of this subpart, the mining
claimant or operator shall consult with
the authorized officer about the
requirements of this subpart.

(b) Occupancy shall not be initiated
until the mining claimant or operator

has complied with either 43 CFR subpart
3802 or 43 CFR subpart 3809 and the
authorized officer has completed any
actions required under either subpart.

(c) Operators proposing to conduct
activities under a plan of operations
submitted pursuant to the provisions of
43 CFR subpart 3802 and 43 CFR subpart
3809 shall include in the proposed plan
of operations the materials required by
this subpart to describe any proposed
occupancy.

(1) When submitted in this manner the
authorized officer shall consider the
proposed occupancy concurrently with
the review of the plan of operation.

(2) The consultation provision of this
subpart will be satisfied by the
authorized officer making the
determination required by this subpart
concurrently with the approval of the
plan of operations. All requirements in
the determination statement provided
for in paragraph (h) of this section will
be included in the decision that
approves, modifies, or disapproves the
plan, as appropriate.

(d) Operators proposing to conduct
activities that include any proposed
occupancy pursuant to the notice
provisions of 43 CFR subpart 3809 shall
submit the materials required by this
subpart in conjunction with the
materials submitted pursuant to 43 CFR
3809.1-3.

(1) When submitted in this manner the
authorized officer shall consider the
proposed occupancy concurrently with
the review of the proposed activity.
However, the authorized officer will not
make the determination until after he
has completed the review of the
materials required by this subpart.

(2) Activities in the notice which do
not involve occupancy may proceed in
accordance with 43 CFR 3809.1-3.

{e) Mining claimants or operators
conducting operations which are casual
use pursuant to 43 CFR subpart 3809 or
which do not require a plan of
operations under 43 CFR 3802.1-3 shall
be subject to the consultation provisions
of this subpart and shall submit the
materials required by this subpart.
Activities which constitute occupancy
shall not occur until the authorized
officer has completed the review of the
materials required by this subpart and
has made the required determination.

(f) The mining claimant or the
operator shall provide the authorized
officer with a map in sufficient detail to
identify the site and the placement of
the items specified in paragraphs (f) (3),
(4), and (5) of this section and a written
description of the proposed occupancy
that describes in detail:
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(1) How the proposed occupancy
relates to activities reasonably incident
to prospecting, mining, or processing
operations;

(2) How the proposed occupancy
meets the conditions specified in
§ 3715.2 of this subpart;

(3) Where temporary or permanent
structures for occupancy will be placed;
(4) The location of fences and signs

intended to exclude the general public;

(5) The location of reasonable public
passage or access routes through or
around the area to adjacent public
lands; and

(6) The estimated period of use of the
structures and fences as well as the
schedule for removal and reclamation
upon cessation of activities.

(g) All proposed occupancy, fences, or
signs intended to exclude the general
public shall be reviewed by the
authorized officer to determine if the
operator's assertion that the proposed
occupancy or use will conform to the
provisions of § 3715.1 or § 3715.2 of this
subpart is correct.

(1) For proposed occupancy submitted
in accordance with paragraph (d) or (e)
of this section, the review will be
completed within 30 business days of
receipt of the materials unless the
authorized officer concludes that the
determination cannot be made until:

(i) 30 days after a final environmental
impact statement has been prepared and
filed with the Environmental Protection
Agency or,

(ii) The authorized officer has
complied with section 106 of the
National Historic Preservation Act or
section 7 of the Endangered Species Act.

(h) At the conclusion of the review,
the authorized officer will prepare a
written determination of concurrence or
non-concurrence which will be provided
to the mining claimant or operator, For
operations conducted under a plan of
operations, this written determination
will be included in the decision that
approves, modifies, or rejects the plan.

(1) Each concurring determination will
contain a statement requiring the mining
claimant or operator to comply with the
standards set out in § 3715.4 of this
subpart. After a concurring
determination has been reached, failure
of the mining claimant or the operator at
any time to meet the standards in
§ 3715.4 (a) through (c) and (e) shall
create a presumption that health, safety,
or the environment may be at risk, and
the authorized officer may, pursnant to
section 302(c) of the Federal Land Policy
and Management Act of 1976 (43 U.S.C.
1732(c)), order an immediate, temporary
suspension of occupancy prior to and
during the pendency of an appeal,
pursuant to § 3715.9 of this subpart.

(2)#Each non-concurring determination
will specify how the proposed
occupancy fails to meet the conditions
of § 3715.1 or § 3715.2 of this subpart
and will provide the mining claimant an
opportunity for an appeal, pursuant to
§ 3715.9 of this subpart.

(i) Following a non-concurring
determination, a mining claimant or
operator may modify the proposed
occupancy to conform with the
conditions of § 3715.1 or § 3715.2 of this
subpart and resubmit the materials to
the authorized officer.

(j) Following a determination of non-
concurrence, occupancy shall not be
initiated by the mining claimant or
operator.

(k) Occupancy authorized by this
subpart shall not be subject to the time
limitations of § 8365.1-2 of this title.

§3715.4 Standards of use or occupancy.

(a) In all circumstances, use or
occupancy shall prevent or avoid
unnecessary or undue degradation of the
public lands and resources.

(b) No use or occupancy shall be
initiated until the operator is in
possession of all required State mining,
reclamation, and waste disposal
permits, approvals, or other
authorizations,

(c) All uses and occupancies shall
conform to all applicable Federal and
State environmental standards,
including the acquisition of any permits
that may be required, prior to
commencement of activities. This
includes, but is not limited to, permits,
authorizations, and standards granted
by or as required by the Clean Water
Act (33 U.S.C. 1251 et seq.), Clean Air
Act (42 U.S.C. 7401 et seq.), and the
Resource Conservation and Recovery
Act (42 U.S.C. 8901 et seq.).

(d) Prospecting or exploration, as
defined in this subpart, that involves
only surface activities, shall not involve
the placement of permanent structures
on public lands. Any temporary
structures placed on public lands in
conjunction with prospecting or
exploration are allowable only for the
duration of such activities, unless
expressly allowed in writing by the
authorized officer to remain on the
public lands. Mining operations, as
defined in this subpart, may involve the
placement of permanent structures on
public lands.

(e) All permanent structures or
temporary structures placed on public
lands shall conform with the appropriate
State or local building, fire, and
electrical codes, and occupational safety
and health and mine safety standards. If
required by local codes, use or
occupancy involving permanent

structures shall only be initiated after a
certificate of occupancy or its equivalent
has been issued. If required by State or
local law, appropriate sewerage and
sanitation permits shall be acquired by
the operator prior to the occupancy or
use of a permanent structure placed on
the public lands.

() Unless expressly allowed in writing
to remain on the public lands by the
authorized officer, all permanent
structures, temporary structures,
material, equipment, or other personal
property placed on public lands during
the use or occupancy covered by this
subpart shall be removed within 180
days after termination of operations, as
was reported in the filing required under
§ 3715.3(f). This provision shall not
apply to seasonal operations that are
temporarily suspended and expected ta
continue during the next operating
season, or operations that are
temporarily suspended due to market or
labor conditions.

(1) Thirty days before the close of the
180 day period following termination of
operations, the authorized officer will
order, in writing, the removal of any
remaining property.

(2) Any such property left on the
public lands beyond the 180-day period
shall become the property of the United
States, and shall be subject to removal
and disposition by the authorized officer
congistent with such laws and
regulations applicable to such property.
The owner of any such property
removed and disposed of by the
authorized officer shall be liable for the
costs incurred by the Government in
such removal and disposal.

§37155 Prohibited acts.

In addition to the restrictions on use
and occupancy of unpatented mining
claims imposed by § 3712.1 of this part,
the following acts are prohibited:

(a) The placement, construction,
maintenance, or use of cabins, buildings,
trailers, motor homes, tents, or other
structures and vehicles used for
occupancy not meeting:

(1) The conditions of occupancy under
§ 3715.2 of this subpart; and

(2) One or more of the standards of
occupancy under § 37154 of this
subpart;

(b) Initiation of occupancy prior to the
filing, review, and approval,
modification, or rejection of a plan of
operation as required under subpart
3802 or 3809 of this title;

(c) Initiation of occupancy prior to
consultation with the authorized officer
as required by § 3715.3 of this subpart
for activities that do not require a plan
of operations under subpart 3802 of this
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title, or that are defined as casual use or
notice activities under subpart 3809 of
this title.

(d) Initiation of occupancy after a
determination of non-concurrence has
been made by the authorized officer that
the proposed occupancy or fencing will
not conform to the provisions of
8§ 3715.1, § 3715.2 or § 37154 of this
subpart;

(e) Failure to comply with any order
pertaining to non-compliance with the
provisions of this subpart within the
time frames provided by the order;

(f) Preventing or obstructing free
passage or transit over or through public
lands by force, threats, or intimidation;

(g) The placement, construction, or
maintenance of enclosures, gates,
fences, or signs without the concurrence
of the authorized officer;

(h) Causing a fire or safety hazard, or
creating a public nuisance; and

(i) Conducting activities on public
lands that are not incident to
prospecting, discovery, development,
extraction, and processing of mineral
deposits or uses reasonably incident
thereto, including but not limited to:
Non-mining related habitation,
cultivation, and development of small
trade or manufacturing concerns;
storage, treatment, processing, or
disposal of materials or waste that are
generated elsewhere and brought onto
public lands; recycling or reprocessing
of manufactured material such as scrap
electronic parts, appliances,
photographic film, and chemicals; hobby
and curio shops; cafes; tourist stands;
hunting and fishing camps.

§37158 Inspection and enforcement.

(a) The authorized officer will
physically inspect all structures,
equipment, workings, and uses located
on public lands. Such inspection may
include verification of reasonably
incident use or occupancy, and the
nature of such use or occupancy,
including compliance with § 3715.4 of
this subpart. Indoor inspections of
authorized structures used solely for
residential purposes will not be
performed unless permitted by an
occupant.

(b) If a use or occupancy is not
reasonably incident, and fails to meet
the standards for occupancy set forth in
§ 3715.4 (a) through (c) or (e) of this
subpart, the authorized officer may
order an immediate, temporary
suspension of occupancy prior to and
during the pendency of an appeal,
pursuant to § 3715.9 of this subpart, if
necessary to protect health, safety, or
the environment. The order shall
specify:

(1) How the operator is failing or has
failed to comply with the requirements
of this subpart; and

(2) The actions that the mining
claimant or operator shall take to
correct the noncompliance, the time by
which occupancy shall be suspended,
and the time, not to exceed 30 days,
within which corrective action shall be
completed.

(c) If a use or occupancy is not
reasonably incident and there is an
existing occupancy as specified in
§ 3715.7 of this subpart, the occupant
shall apply within 60 days after the date
of notice from the authorized officer for
appropriate authorization under the
regulations in Group 2900 of this title.

(d) If the use or occupancy is
reasonably incident but the occupancy
fails to meet the standards for
occupancy set out in § 3715.4 of this
subpart, the authorized officer shall
issue an order that specifies:

(1) How the operator is failing or has
failed to comply with'the requirements
of this subpart; and

(2) The actions that the mining
claimant or operator shall take to
correct the noncompliance and the time,
not to exceed 30 days, within which
corrective action shall be started. If
corrective action is not initiated within
the time allowed, the authorized officer
may order an immediate, temporary
suspension of occupancy pursuant to
paragraph (b) of this section.

{e) If there is an additional activity
being conducted on the site that may be
authorized only under the regulations of
Group 2900 of this title, the authorized
officer may order the mining claimant or
authorized occupant to apply within 30
days for appropriate authorization under
the regulations in Group 2900 or suspend
the occupancy.

(f) Upon failure of an occupant to
comply with the orders of the authorized
officer, the authorized officer may
request the Attorney General to institute
a civil action in an appropriate United
States District Court for an injunction or
other appropriate order to prevent any
person from utilizing public lands in
violation of the regulations of this
subpart.

§3715.7 Existing occupancy.

(a) Operators or mining claimants
occupying public lands under the mining
laws on the effective date of this subpart
may continue their occupancy for one
year-after that date, provided:

(1) They provide the authorized officer
with written notification of the existence
of the occupancy by [60 days after
effective date of final-nﬂe}: and

(2) There is no pending formal action
by the Secretary adverse to the operator

or mining claimant concerning
occupancy.

(b) The written notification shall
consist of the same materials that would
ordinarily be submitted under § 3715.3
of this subpart.

(c) Any mining claimant or operator
who fails to provide such written notice
may be subject to the administrative
remedies, or the appropriate civil or
criminal penalties of § 3715.6 and
§ 3715.8 of this subpart.

(d) One year after the effective date of
this regulation all existing occupancy
shall meet the requirements of § 3715.1,
§ 3715.2, § 3715.3, and § 37154 of this
subpart. The authorized officer will
order any existing occupancy failing to
meet the requirements of these sections
to cease, and the land to be reclaimed to
the satisfaction of the authorized officer,
unless otherwise expressly authorized.

(e) Occupancy continuing after one
calendar year past the effective date of
these regulations that has failed to meet
the conditions or standards of § 3715.1,
§ 3715.2, and § 3715.4 of this subpart,
and that has not been expressly
permitted by the authorized officer, will
be subject to administrative remedies, or
the civil or criminal penalties set forth in
§ 3715.6, and § 3715.8 of this subpart.

§ 37158 Penalties.

(a) Any person who knowingly and
willfully violates the standards under
§ 3715.4 or § 3715.5 of this subpart is
subject to arrest and trial by the United
States magistrate and, if convicted, shall
be subject to a fine of no more than
$1,000 or imprisonment not to exceed
twelve months, or both, for each offense.

(b) Whoever in any matter under this
subpart knowingly and willfully
falsifies, conceals, or covers up by any
trick, scheme, or device a material fact,
or makes any false, fictitious, or
fraudulent statements or
representations, or makes or uses any
false writings or document knowing the
same to contain any false, fictitious, or
fraudulent statement or entry, is subject
to arrest and trial by a United States
magistrate and, if convicted, shall be
fined not more than $10,000 or
imprisoned not more than 5 years, or
both.

§3715.9 Appeals.

(a) Any operator or mining claimant
adversely affected by a decision or a
determination of the authorized officer
made pursuant to the provisions of this
subpart shall have a right of appeal to
the State Director, and thereafter to the
Interior Board of Land Appeals, Office
of Hearings and Appeals, pursuant to
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part 4 of this title, if the State Director's
decision is adverse to the appellant.

(b) No appeal to the State Director
shall be considered unless it is filed, in
writing, in the office of the authorized
officer who made the decision from
which an appeal is being taken, within
30 days after the date of receipt of the
decision. A decision of the authorized
officer from which an appeal is taken to
the State Director shall be effective
during the pendency of an appeal.
Except for an order requiring an
immediate, temporary suspension of
occupancy, issued under § 3715.6(b) of
this subpart, a request for a stay may
accompany the appeal and be granted if
appropriate.

(c) The appeal to the State Director
shall contain:

(1) The name and mailing address of
the appellant;

(2) When applicable, the name of the
mining claim(s) and serial number(s)
assigned to the mining claims recorded

pursuant to subpart 3833 of this title
which are subject to the appeal; and

(3) A statement of the reasons for the
appeal and the reasons which would
justify reversal or modification of the
decision.

(d) The State Director will promptly
render a decision on the appeal. The
decision will be in writing and will set
forth the reasons for the decision. The
decision shall be sent to the appellant
by certified mail, return receipt
requested.

(e) The decision of the State Director,
when adverse to the appellant, may be
appealed to the Interior Board of Land
Appeals, Office of Hearings and
Appeals, pursuant to part 4 of this title.

(f) All decisions or approvals of the
authorized officer under this part shall
remain effective pending appeal unless
the Interior Board of Land Appeals
determines otherwise upon
consgideration of the standards stated in
this paragraph. The provisions of 43 CFR
4.21(a) shall not apply to any decision of

approval of the authorized officer under
this subpart. A petition for a stay of a
decision or approval of the authorized
officer shall be filed with the Interior
Board of Land Appeals, Office of
Hearings and Appeals, Department of
the Interior, and shall show sufficient
justification based on the following
standards: (1) The relative harm to the
parties if the stay is granted or denied,
(2) the likelihood of the appellant’s
success on the merits, (3) the likelihood
of irreparable harm to the appellant or
resources if the stay is not granted, and
(4) whether public interest tavors
granting the stay.

(g) Neither the decision of the
authorized officer nor that of the State
Director shall be construed as final
agency action for the purpose of judicial
review of that decision.

Dated: June 4, 1992.
Richard Roldan,
Deputy Assistant Secrelary of the Interior.
[FR Doc. 92-21825 Filed 8-10-92; 8:45 am]
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