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Regulatory Commission, according to
the following schedule:

i. NRC-U requiring full field investi-
gation .

ii. NRC-U requiring full field investi-
gation (expedited processing) ..........

iti. NRC-U based on certification of
comparable full field background
investigation

iv, NRC-U or R renewal

v. NRC-R

vi. NRC-R based on certification of
comparable investigation

. $3,000

3.400

‘o

Lif the NRC determines. based on its review of
available data, that a full field investigation is
necessary, a fee of $3,000 will be asses prior to
tiie conduct of the investigation.

2 1f the NRC determines, based on its review of
available data, that a National Agency Check and
Credit investigation is necessary; a fee of $52.00
will be assessed prior to the conduct of the
investigation; however, if a full field investigation
is. deemed necessary by the NRC, based on its
review of available data, a fee of $3,000 will be
assessed prior to the conduct of the investigation.

PART 25—ACCESS AUTHORIZATION
FOR LICENSEE PERSONNEL

3. The authority citation for part 25
continues to read as follows:

Authority: Secs. 145, 161, 88 Stat. 842, 948,
as amended (42 U.S.C. 2165, 2201}; sec. 201, 88
Stat. 1242 as amended (42 U.S.C. 5841); EO.
10865, as amended, 3 CFR 1959-1963 COMP.,
p. 398 (50 U.S.C. 401, note); E.O, 12356, 47 FR
14874, April 8, 1982.

Appendix A also issued under 96 Stat. 1051
(31 US.C. 8701).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273); §§ 25.13, 25.17(a),
25.33 (b) and (c) are issued under sec. 161i, 68
Stat. 949, as amended, (42 U.S.C. 2201(i)); and
§8§ 25,13 and 25.33(b) are issued under sec.
1810, 68 Stat. 950, as amended {42 US.C.
2201(0)). _

4. In § 25.21 paragraph (b) is revised to
read as follows:

§ 25.21 Determination of initial and
continued eligibility for access
authorization,

(b) The NRC Division of Security must
be promptly notified of developments
that bear on continued eligibility for
access authorization throughout the
period for which the authorization is
active (e.g., persons who marry
subsequent to the completion of a
personnel security packet must report
this change by submitting a completed
NRC Form 354, “Data Report on
Spouse").

5. Section 25.27 is revised to read as
follows:

§ 25,27 Reopening of cases in which
requests for access authorizations are
cancelled.

(a) In conjunction with a new request
for access authorization (NRC Form 237)

for individuals whose cases were
previously cancelled, new fingerprint
cards (FD-257) in duplicate and a new
Security Acknowledgment (NRC Form
176) must be furnished to the NRC
Division of Security along with the
request.

(b) Additionally, if 80 days or more
have elapsed since the date of the last
Questionnaire for Sensitive Positions
(SF-86), the individual must complete a
personnel security packet (see
§ 25.17(c)). The NRC Division of
Security, based on investigative or other
needs, may require a complete
personnel security packet in other cases
as well. A fee, equal to the amount paid
for an initial request, will be charged
only if a new or updating investigation
is required.

6. Appendix A is revised to read as
follows:

AppEnDIX A.—FEES FOR NRC ACCESS
AUTHORIZATION

Category Fee

Initial “L" Access Authorization 1852

Reinstatement of “L" Access Authoriza-

Extension or Transfer of “L" Access Au-

Initial “Q" Access Authorzation ................

Instial “Q" Access Authorization (expedit-
ed processing,

Reinstatement of “Q" Access Authoriza-
tion

Reinstatement of “Q" Access Authonza-
tion (expedited processing)

Extension or Transfer of “Q"

Extenslon or Transfer of “Q" (expedited
processing)

52

152
3,000

3,400

* 3,000

23,400
23.000

23,400

|
' the NRC determines, based on its review of
tion 1S
prior to

2Full fee will only be charged if investigation is
required.

Dated at Rockville, MD this 24th day of
August 1992,

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 92-21752 Filed 8-9-82; 8:45 am|
BILLING CODE 7590-01-M

10 CFR Part 35
RIN 3150-AC65

Quality Management Program and
Misadministrations; NRC Override of
OMB Disapproval of NRC Information
Collection Request

AGENCY: Nuclear Regulatory
Commission.

"ACTION: Final rule.

sSuMMARY: The Commission has voted to
override the Office of Management and

Budget (OMB) disapproval of the
information collection requirements
imposed in the final rule entitled
“Quality Management Program and
Misadministrations’ (July 25, 1991; 56 FR
34104). As part of this final rule, the
Commission is amending its regulations
to reflect OMB's assignment of a new
control number to these information
collection requirements. The
Commission reevaluated the need for
this final rule and the information
collection requirements it contains. The
Commission continues to believe that its
requirements for written quality
management programs and
misadministration reports, if complied
with, have a reasonable likelihoad of
decreasing misadministrations (e.g..
wrong dose or wrong patient) with a
small incremental cost to licensees.
Without the reporting and recordkeeping
requirements, it would not be possible to
implement and enforce these regulations
effectively.

EFFECTIVE DATE: September 10, 1992,

FOR FURTHER INFORMATION CONTACT:
Anthony N. Tse, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 492-3797.

SUPPLEMENTARY INFORMATION:

On July 25, 1991 (56 FR 34104), the
Commission published in the Federal
Register a final rule amending 10 CFR
parts 2 and 35, entitled “Quality
Management Program and
Misadministrations." The final rule
became effective on January 27, 1992.
The final rule requires that applicable
part 35 licensees implement Quality
Management (QM) programs, continue
to report misadministrations but at
higher reporting thresholds, and keep
certain records.

The Commission published two
proposed rules related to this subject.
The first proposed rule was published
on October 2, 1987 (52 FR 36942). This
proposed rule was prescriptive in that it
contained specific basic quality
assurance practices. In response to
public comments and recommendations
from the Advisory Committee on the
Medical Uses of Isotopes (ACMUI), the
Commission reexamined its approach
and published the second proposed rule,
containing performance-based
requirements, on January 16, 1990 (55 FR
1439). Following publication of the
January 1990 proposed rule a pilot
program was conducted to provide a
real-world test of the proposed rule in
licensee hospitals and clinics and to
gain insights beyond those generally
obtained from the public comment
process. Sixty-four volunteers {23 NRC
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licensees and 41 Agreement State
licensees) participated in the pilot
program, The staff also conducted
public workshops to discuss the results
of the pilot program and to obtain
recommendations on how to modify the
proposed rule with professional
organizations and Agreement States,
and sought guidance from ACMUL

During more than 20 public meetings,
the impact of the recordkeeping and
reporting requirements on medical use
licensees received substantial attention
from the NRC and the regulated
community. As a result, the Commission
believes that recordkeeping and
reporting requirements contained in the
final rule were reduced by more than
half from those presented in the January
1990 proposed rule. These reductions
included the removal of the
recordkeeping and misadministration
reporting requirements for nearly all
diagnostic procedures. Considering the
modifications to the proposed rule and
the performance-oriented approach, the
Commission concluded that the cost-
effectiveness of the final rule had been
optimized without significantly reducing
the level of protection.

In December 1991, the NRC was
notified by OMB that notwithstanding
its earlier approval of the proposed rule,
which received the appropriate OMB
control number, it had concerns with the
information collection requirements of
the final rule. In order to resolve OMB's
concerns, the NRC both corresponded
and met with OMB. However, NRC and
OMB staff interactions failed to resolve
OMB concerns. In light of OMB approval
of the information collection
requirements contained in the proposed
rule and because the final rule did not
substantially change those requirements
that were retained in the final rule from
the proposed rule, the information
collection requirements contained in the
final rule became effective on January
27, 1992.

In February 1992, the American
College of Nuclear Physicians and the
Soclety of Nuclear Medicine petitioned
the U.S. Court of Appeals for the District
of Columbia Circuit for review of the
final rule. On May 22, 1992, the Court
found no basis to overturn the Quality
Management and Misadministration
Rule. Accordingly, the Court denied the
petition for review. The Court found that
the NRC had acted within its broad
statutory mandate to establish “such
standards * * * as the Commission may
deem necessary or desirable to * * *
protect health or to minimize danger to
life.” It also concluded that the
substantive requirements of the QM rule

were not arbitrary, capricious, or an
abuse of discretion.

Subsequently, in a letter dated June
28, 1992, OMB stated that it disapproved
the information collection request (ICR)
associated with the July 1961 final rule.
OMB concluded that “this information
collection request is not necessary for
the proper performance of the functions
of the agency and that the information
collection will not have practical utility
for the agency.” However, the
Paperwork Reduction Act (PRA)
provides that an independent regulatory
agency such as NRC may override the
OMB disapproval by a majority vote of
its Commissioners (44 U.S.C. 3507).

The Commission fully supports the
objectives of the PRA and strives to
ensure that the private sector is
requested to maintain or provide only
such information as is needed to carry
out regulatory responsibilities. For
reasons specified below, pursuant to 44
U.S.C. 3507(c), the Commission has
overridden the OMB determination. In a
letter dated August 14, 1992, the
Commission certified that it had
overridden OMB's disapproval and
requested that OMB promptly assign a
new control number to the ICR
associated with the Quality
Management and Misadministration
Rule for a period of 3 years.

In its implementing regulations OMB
specifies (5 CFR 1320.11, 1320.4(b) and
(c)) that in approving an ICR it evaluates
whether (1) the agency has chosen the
least burdensome means to obtain the
information, (2) the information sought
is available to the agency through some
other means, and (3) the information
sought has practical utility. Practical
utility is defined (5 CFR 1320.7(0)) only
as usefulness to the agency, taking into
account the information's accuracy,
adequacy, and reliability, and the
agency's ability to process the
information in a timely fashion.

OMB disapproval of the ICR does not
indicate that the information collection
requirements are an unnecessarily
burdensome way to obtain information
about misadministrations and medical
quality management programs, or that
the information is available through
some other means. OMB disapproval
relied on the third evaluation criterion
described above and made a finding of
no practical utility. But, contrary to 5
CFR 1320.7(0). OMB does not discount
the accuracy, reliability, or adequacy of
the information sought, or challenge the
Commission's ability to process the
information in a timely fashion. OMB
disapproval indicates that OMB has
concluded that there is no need for the
Commission's final rule and regulatory

program to reduce injuries from
misadministration and that, therefore,
any paperwork burden that the rule
would impose is unreasonable.

The Commission—which is the
agency charged with substantive
responsibility for making such
judgments—continues to believe that its
requirements for written quality
management programs and
misadministration reports, if complied
with, have a reasonable likelihood of
decreasing misadministrations (e.g.
wrong dose or wrong patient) with a
small incremental cost to licensees.
Without the reporting and recordkeeping
requirements, it would not be possible to
implement and enforce these regulations
effectively.

On August 21, 1992, OMB assigned a
new control number. Therefore, the
effective period for these information
collection requirements is from January
27, 1992 through August 31, 1995.

The Commission will continue to
monitor implementation and inspection
under the rule to ensure that it provides
the Commission with necessary
information without imposing undue
burden on the private sector. If the
Commission finds the rule, in whole or
in part, to be overly burdensome or
ineffective, it will consider modifying or
deleting portions of the rule. Further, the
NRC will hold a public workshop with
the medical community and other
interested parties, to ensure that there is
mutual understanding as to the intent of
the rule, especially its information
collection requirements, and to discuss
effective implementation. In particular,
NRC will discuss the extent to which the
industry's self-auditing guidelines can
be used. Following the workshop, the
Commission will develop additional
guidance on compliance with the rule,
written in clear language appropriate to
the medical community.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this is
the type of action described in
categorical exclusion 10 CFR
51.22(c)(3)(ii). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act

In a letter dated June 26, 1992, OMB
stated that it disapproved the NRC's
information collection request
associated with the rule entitled
“Quality Management Program and
Misadministrations."

As required by the Paperwork
Reduction Act, the Commission has
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certified to OMB, in a letter dated
August 14, 1992, that by unanimous vote
the Commission had overridden the
(OMB's disapproval of the information
collection request associated with this
rule.

On August 21, 1992, OMB assigned the
following new control number: 3150-
0171, effective until August 31, 1995.

This new control number is only
applicable to the sections in 10 CFR part
35 amended by this rule. Information
collection authority for all other sections
of 10 CFR part 35 remains under the
existing general control number: 3150
0010.

List of Subjects in 10 CFR Part 35

Byproduct material, Criminal penalty,
Drugs, Health facilities, Health
professions, Incorporation by reference,
Medical devices, Nuclear materials,
Occupational safety and health,
Radiation protection, Reporting and
recordkeeping requirements.

Text of Final Regulations

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1854, as amended.
the Energy Reorganization Act of 1974,
as amended, and 5§ U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 35.

PART 35—MEDICAL USE OF
BYPRODUCT MATERIAL

1. The authority citation for part 35
continues to read in part as follows:

Authority: Secs. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 US.C. 5841) * * .

2. In § 35.8, paragraph (b) is revised
and paragraph (d) is added to read as
follows:

§35.8 Information collection
requirements: OMB approval.

~ - L] .

{b) The approved information
collection requirements contained in this
part appear in §§ 35.12, 35.13, 35.14,
35.21, 35.22, 35.23, 35.27, 35.29, 35.31.
35.50, 35.51, 35.53, 35.59, 35.60, 35.61,
35.70, 35.80, 35.92, 35.204. 35.205, 35.310.
35.315, 35.404, 35.408, 35.410, 35.415,
35.606, 35.810, 35.615, 35.630, 35.632,
35.634, 35.836, 35.641, 35.843, 35.645, and
35.647.

- - - ~ .

(d) OMB has assigned control number

31500171 for the information collection -

requirements contained in §§ 35.32 and
35.33.

Dated at Rockville, Maryland, this 3d day
of September 1992.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,

Secretary of the Commission.

[FR Doc. 82-21754 Filed 9-9-92: 8:45 am]
BILLING CODE 7500-01-M

10 CFR Part 50
RIN 3150-AE12

Minor Modifications to Nuclear Power
Reactor Event Reporting
Reguirements

AGENCY: Nuclear Regulatory
Commission.
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) has amended its
regulations to make minor modifications
to the current nuclear power reactor
event reporting requirements. The final
rule applies to all nuclear power reactor
licensees and deletes reporting
requirements for some events that have
been determined to be of little or no
safety significance. The final rule
reduces the industry’s reporting burden
and the NRC's response burden in event
review and assessment.

EFFECTIVE DATE: October 13, 1992.

FOR FURTHER INFORMATION CONTACT:
Raji Tripathi, Office for Analysis and
Evaluation of Operational Data, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555. Telephone (301)
4924435,

SUPPLEMENTARY INFORMATION:

Background

The Commission is issuing a final rule -

that amends the nuclear power reactor
event reporting requirements contained
in 10 CFR 50.72, “Immediate Notification
Requirements for Operating Nuclear
Power Reactors,” and 10 CFR 50.73,
“Licensee Event Report System.” The
final rule is issued as part of the
Commission's ongoing activities to
improve its regulations. Specifically, this
final rule amends 10 CFR 50.72 (b)(2){ii)
and 10 CFR 50.73 (a)(2)(iv). On June 26,
1992 (57 FR 28642), the Commission
issued a proposed rule requesting public
comments on these amendments.

Over the past several years, the NRC
has increased its attention to event
reporting issues to ensure uniformity,
consistency, and completeness in
reporting. In September 1981, the NRC's
Office for Analysis and Evaluation of
Operational Data (AEOB) issued for
comment a draft NUREG-1022, Revision
1,! “Event Reporting Systems 10 CFR

! Free single copy may be requested by writing to
the Distribution and Mail Services Section. U.S.

50.72 and 10 CFR 50.73—Clarification of
NRC Systems and Guidelines For
Reporting.” Following resolution of
public comments, the NUREG will be
issued in the final form. The NUREG
will contain improved guidance for
event reporting.

NRC's reviews of operating
experience and the patterns of licensees’
reporting of operating events since 1984
have indicated that reports on some of
these events are not necessary for the
NRC to perform its safety mission and
that continued reporting of these events
would not contribute useful information
to the operating reactor events
database. Additionally, these
unnecessary reports would have
continued to consume both the
licensees' and the NRC's resources that
could be better applied elsewhere. The
NRC has determined that certain types
of events, primarily those involving
invalid engineered safety feature (ESF)
actuations, are of little or no safety
significance. ;

Valid ESF actuations are those
actuations that result from *valid
signals” or from intentional manual
initiation, unless it is part of a
preplanned test. Valid signals are those
signals that are initiated in response to
actual plant conditions or parameters
satisfying the requirements for ESF
initiation.

Invalid actuations are by definition
those that do not meet the criteria for
being valid. Thus, invalid actuations
include actuations that are not the result
of valid signals and are not intentional
manual actuations. Invalid actuations
include instances where instrument
drift, spurious signals, human error, or
other invalid signals caused actuation of
the ESF (e.g., jarring a cabinet, an error
in use of jumpers of lifted leads, an error
in actuation of switches or controls,
equipment failure; or radio frequency
interference).

NRC's evaluation of both the reported
events since January 1984, when the
existing rules first became effective, and
the comments received during the Event
Reporting Workshops conducted in Fall
of 1990 identified needed improvements
in the rules. The NRC determined that
invalid actuation, isolation, or
realignment of a limited set of ESFs
including the systems, subsystems, or
components [i.e., an invalid actuation,
isolation, or realignment of only the
reactor water clean-up (RWCU]) system,

Nuclear Regulatory Commission. Washington, DC
20555. A copy Is also available for inspection or
copying for & fee at the NRC Public Document
Room. 2120 L Street. NW.. (Lower Level),
Washington, DC 20555.
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the control room emergency ventilation
(CREV) system, the reactor building
ventilation system, the fuel building
ventilation system, or the auxiliary
building ventilation system, or their
eguivalent ventilation systems] are of
little or no safety significance. However,
these events are currently reportable
under 10 CFR 50.72 (b}(2)(ii) and 10 CFR
50.73 (a)(2)(iv).

The final rules for the current event
reporting regulations, 10 CFR 50.72 and
10 CFR 50.73 (48 FR 39039; August 29,
1983, and 48 FR 33850; July 26, 1983,
respectively), stated that ESF systems,
including the reactor protection system
(RPS), are provided to mitigate the
consequences of a significant event.
Therefore, ESFs should (1) work
properly when called upon and (2)
should not be challenged frequently or
unnecessarily. The Statements of
Consideration for these final rules also
stated that operation of an ESF as part
of a pre-planned operational procedure
or test need not be reported. The
Commission noted that ESF actuations,
including reactor trips, are frequently
associated with significant plant
transients and are indicative of events,
that are of safety significance, At that
time, the Commission also required all
ESF actuations, including the RPS
actuations, whether manual or
automatic, valid or invalid—except as
noted, to be reported to the NRC by
telephone within 4 hours of occurrence
followed by a written Licensee Event
Report (LER) within 30 days of the
incident. This requirement on timeliness
of reporting remains unchanged.

The reported information is used by
the NRC in confirmation of the licensing
bases, identification of precursors to
severe core damage, identification of
plant specific deficiencies, generic
lessons, review of management control
systems, and licensee performance
assessment.

Discussion

The NRC has determined that some
events that involve only invalid ESF
actuations are of little or no safety
significance. However, not all invalid
ESF actuations are being exempted from
reporting through this rule. The
relaxations in event reporting
requirements contained in the final rule
apply only to a narrow, limited set of
specifically defined invalid ESF
actuations. These events include invalid
actuation, isolation, or realignment of a
limited set of ESFs including systems,
subsystems, or components (i.e., an
invalid actuation, isolation, or
realignment of only the RWCU system,
or the CREV system, reactor building
ventilation system, fuel building

ventilation system, auxiliary building
ventilation system, or their equivalent
ventilation systems). The actuation of
the standby gas treatment system
following an invalid actuation of the
reactor building ventilation system is
also exempted from reporting. In
addition, the final rule excludes invalid
actuations of these ESFs (or their
equivalent systems) from signals that
originated from non-ESF circuitry.

However, invalid actuations of other
ESFs would continue to be reportable.
For example, emergency core cooling
system isolations/actuations;
containment isolation valve closures
that affect cooling systems, main steam
flow, essential support systems, etc.:
containment spray actuation; and
residual heat removal system isolations
{or systems designated by any other
names but designed to fulfill the
function similar to these systems and
their equivalents), are still reportable. if
an invalid ESF actuation reveals a
defect in the system so that the system
failed or would fail to perform its
intended function, the event continues to
be reportable under other requirements
of 10 CFR 50.72 and 10 CFR 50.73. If a
condition or deficiency has (1) an
adverse impact on safety-related
equipment and consequently on the
ability to shut down the reactor and
maintain it in a safe shutdown
condition, (2) has a potential for
significant radiological release or
potential exposure to plant personnel or
the general public, or (3) would
compromise control room habitability,
the event/discovery continues ta be
reportable. : '

Invalid ESF actuations that are
excluded by this final rule, but occur as
a part of a reportable event, continue'to |
be described as part of the reportable
event. These amendments are not
intended to preclude submittal of a
complete, accurate, and thorough
description of an event that is otherwise
reportable under 10 CFR 50.72 or 10 CFR
50.73. The Commission relaxed only the
selected event reporting requirements
specified in this final rule.

Licensees are still required under 10
CFR part 50, appendix B, “Quality
Assurance Criteria for Nuclear Power
Plants and Fuel Reprocessing Plants,” to
address corrective actions for events or
conditions that are adverse to guality
whether the event is reportable or not.
In addition, minimizing ESF actuations
{such as RWCU isolations) to reduce
operational radiation exposures
associated with the investigation and
recovery from the actuations, are
consistent with ALARA requirements.

This rule excludes three categories of
events from reporting:

(1) The first category excludes events
in which an invalid ESF or RPS
actuation occurs when the system is
already properly removed from service
if all requirements of plant procedures
for removing equipment from service
have been met. This includes required
clearance documentation, equipment
and control board tagging, and properly
positioned valves and power supply
breakers.

(2) The second category excludes
events in which an invalid ESF or RPS
actuation occurs after the safety
function has already been completed
(e.g., an invalid containment isolation
signal while the containment isolation
valves are already closed, or an invslid
actuation of the RPS when all rods are
full inserted).

(3) The third category excludes events
in which an invalid ESF actuation
occurs that involes only a limited set of
ESFs [i.e., when an invalid actuation,
isolation, or realignment of only the
RWOCU system, or any of the following
ventilation systems: CREV system,
reactor building ventilation system, fuel
building ventilation system, auxiliary
building ventilation system, or their
equivalent ventilation systems, occurs].
Invalid actuations that involve other
ESFs not specifically excluded, {e.g.,
emergency core cooling system
isolations or actuations; containment
isolation valve closures that affect
cooling systems, main steam flow,
essential support systems, etc.;
containment spray actuation; residuzl
heat removal system isolations, or their
equivalent systems), continue to be
reportable.

Licensees continue to be required to
submit LERs if a deficiency or condition
associated with any of the invalid ESF
actuations of the RWCU or the CREV
systems (or other equivalent ventilation
systems) satisfies any reportability
criteria under § 50.72 and § 50.73..

Impact of the Amendments on the
Industry and Government Resources

Relaxing the requirement for reporting
of certain types of ESF actuations
reduces the industry's reporting burden
and the NRC's response burden. This
reduction is consistent with the
objectives and the requirements of the
Paperwork Reduction Act. These
amendments have no impact on the .
NRC's ability to fulfill its mission to
ensure public health and safety because
the deleted reportability requirements
have little or no safety significarce.

It is estimated that the changes to the
existing rules will result in about 150 {or
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5-10 percent) fewer Licensee Event
Reports each year. Similar reductions
are expected in the mumber of prompt
event notifications reportable nnder 10
CFR 50.72. Some respondents, in their
comments on the proposed rule, dated
June 26, 1992, submitted an estimate of
approximately 15 percent reduction in
their reporting burden.

Summary of Comments

The NRC received 19 comments—2
from individuals, 3 from industry-
supported organizations, and 14 from
utilities. Except for two respondents, all
commenters welcomed: the
Commission’s efforts to reduce the
licensee burden and to save the
agency's resources in event review and
processing. The utilities and the
industry-supported organizations
expressed their desire for a broader
relaxation to include all invalid ESF
actuations from reporting.

Other comments from the respondents
concerned the following: clarification of
the definition of “invalid" actuations;
examples of events being exempted
from reporting; consideration of plant-
specific situations; exemption from
reporting of the actuation of the standby
gas treatment system following an
invalid actuation of the reactor building
ventilation system; and possibly
extending relaxation of invalid
actuations/isolations of RWCU from
reporting to include those of the
chemical and volume control system in
a pressurized water reactor. The
Statement of Considerations for this
final rule addresses most of these
concerns. Other issues and clarifications
concerning event reportability will be
addressed in NUREC-1022, Revision 1.
However, it is not practical to address a
plant-specific situation unless it relates
to a generic concern.

The Commission stresses that only
certain specific invalid ESF actuations
are being exempted from reporting
through the present amendments.
NUREG-1022, Revision 1 will contain
specific examples and additional
guidance on events which are presently
reportable as well as those which are
being exempted from reporting through
these amendments: In the future, the
Commission will give due consideration
to other proposed relaxations from
event reporting after the NRC staff has
hud an opportunity to reassess the data
needs of the agency and performed
safety assessments to justify initiating a
separate general rulemaking. Until such
time, all events not specifically
exempted in these amendments continue
to be reportable.

The two respondents who opposed
the proposed amendments expressed

their concerns about eliminating the
selected event reporting requirements.
These commenters believe that the
elimination of these event reporting
requirements may adversely affect the
NRC's information database and
ultimately affect the agency's ability to
carry out its mission to protect public
health and safety. For many years, the
NRC staff has been systematically
reviewing information obtained from
Licensee Event Reports, These
assessments of reactor operational
experience Have included data on the
types of events included in the three
categories that the NRC is deleting from
reporting, The staff's reviews and
assessments of nearly 1000 reactor- *
years of operational experience have
identified essentially no safety
significance associated with the type of
events included in the aforementioned
three categories. The Commission has
reviewed the scope of these
amendments; and on the basis of the
staff's assessment of the past reactor
operational experience, has
subsequently concluded with a
reasonable confidence that relaxation
from reporting of events in the three
categories does not affect the agency's
ability to protect public health and
safety.

Based on the input from the utilities,
these amendments will reduce the
industry's reporting burden by about 15
percent, The estimated savings of the
NRC's response burden in event review
and assessment is about 5-10 percent.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is. the type of action described
in categorical exclusions 10 CFR 51.22
(c)(3)(ii) and (iii), Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared-for this final rule.

Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). These
amendments were approved by the
Office of Management and Budget
approval numberg 3150-0011 and 3150
0104.

Because the rule will relax existing
reporting requirements, public reporting
burden of information is expected to be
reduced. It is estimated that about 150
fewer Licensee Event Reports (NRC
Form 366) and a similarly reduced
number of prompt event notifications,
made pursuant to'10 CFR 50.72, will be
required each year: The resulting
reduction in burden is estimated to

average 50 hours per licensee response,
including the time required reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and reviewing the
collection of information. Send
comments regarding the estimated
burden reduction or any cther aspect of
this collection of information, including
suggestions for reducing this burden, to
the Information and Records
Management Branch (MNBB-7714), U.S.
Nuclear Regulatory Commission,
Washington, DC 20555; and to the Desk
Officer, Office of Information and
Regulatory Affairs, NEOB-3019, (3150~
0011 and 3150-0104), Office of
Management and Budget, Washington,
DC 20503.

Regulatory Analysis

The Commission has prepared a
regulatory analysis on this final rule.
The analysis examines the costs and
benefits of the:alternatives considered
by the Commission. The analysis is
available for inspection in the NRC
Public Document Room, 2120 L Street,
NW., Lower Level, Washington, DC
20555. Single copies of the analysis may
be obtained from: Raji Tripathi, Office
for Analysis and Evaluation of
Operational Data, U.S. Nuclear
Regulatory Commission, Washington.
DC 20555, Telephone (301) 492-4435.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605 (B)).
the Commissien certifies that this rule
does not have a significant economie
impact on a substantial number of small
entities. The final rule affects only the
event reporting requirements for
operational nuclear power plants. The
companies that own these plants do not
fall within the scope of the definition of
“small entities" set forth in the
Regulatory Flexibility Act or the'Small
Business Size Standards set out in
regulations issued by the Small Business
Administration Act in 13 CFR part 121.

Backfit Analysis

As required by 10 CFR 50.109, the
Commission has completed an
assessment of the need for Backfit
Analysis for this final rule. The
proposed amendments include
relaxations of certain existing
requirements on reporting of information
to the NRC. These changes neither
impose additional reporting
requirements ner require modifications
to the facilities or their licenses.

Accordingly, the NRC has concluded
that this final rule does not constitute a
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backfit and, thus, a backfit analysis is
not required.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalty, Fire prevention,
Incorporation by reference,
Intergovernmental relations, Nuclear
‘power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1964, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the Commission is adopting the
following amendments to 10 CFR part
50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 102, 103, 104, 105, 161, 182,
183, 186, 189, 68 Stal. 936, 837, 938, 948, 853,
954, 955, 956, as amended, sec. 234, 83 Stat.
1244, as amended (42 U.S.C. 2132, 2133, 2134,
2135, 2201, 2232, 2233, 22386, 2239, 2282); secs.
201, as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 US.C. 5851).
Section 50.10 also issued under secs. 101, 185,
68 Stat. 836, 955, as amended (42 U.S.C. 2131,
2235); sec. 102, Pub. L. 91190, 83 Stat. 853 (42
U.S.C. 4332). Sections 50.13, 50.54(dd), and
50.103 also issued under sec. 108, 68 Stat. 839,
as amended (42 U.S.C. 2138). Sections 50.23,
50.35, 50.55, and 50,56 also issued under sec.
185, 88 Stat. 955 (42 U.S.C. 2235). Sections
50.33a, 50.55a, and Appendix Q also issued
under sec. 102, Pub. L. 81-190, 83 Stat. 853 (42
U.S.C. 4332). Sections 50.34 and 50.54 also
issued under sec. 204, 88 Stat. 1245 (42 US.C.
5844). Sections 50.58, 50.91, and 50.92 also
issued under Pub. L. 97-415, 96 Stat. 2073 (42
U.S.C. 2239). Section 50.78 also issued under
sec. 122, 68 Stat. 939 {42 U.S,C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68 Stat.
854, as amended (42 U.S.C. 2234), Appendix F
also issued under sec. 187, 68 Stat. 955 (42
U.S.C. 2237).

For the purposes of sec. 223, 88 Stat. 958, as
amended (42 U.S.C. 2273); § § 50.5, 50.46(a)
and (b), and 50.54(c} are issued under sec.
161b, 68 Stat. 948, as amended (42 U.S.C.
2201(b)): § § 50.5, 50.7(a}, 50.10(a}{c), 50.34(s)
and (e), 50.44(a}~{c), 50,46(a) and (b), 50.47(b),
50.48(a}. (c), (d), and (e), 50.49(a), 50.54(a), (i),
){1). (~{n}. (p). {q). (). (v), and (y), 50.55(f),
50.55a(a). (c}-{e). (g). and (h), 50.59(c),
50.60(a), 50.82(b), 50.84(b), 50.65, and 50.80(a)
and (b) are issued under sec. 161i. 69 Stat.
949, as amended (42 U.S.C. 2201(i)); and
§ § 50.9(d), (h). and (j). 50.54{w), (z), (bb), (cc),
and (dd), 50.55(e). 50.59(b}, 50.61(b), 50.82(b),
50.70(a), 50.71(a}—{c) and (e), 50.72(a), 50.73(a)
and (b), 50.74, 50.78, and 50.90 are issued
under sec. 1610, 68 Stat. 950, as amended {42
U.S.C. 2201{0)).

2.1In § 50.72, paragraph (b)(2)(ii) is
revised to read as follows:

§50.72 Immedtate notlfication
requirements for operating nuclear power
reactors.

. - . . .

(b) Non-emergency Events. * * *

(2) Four-hour reports. * * *

(i) Any event or condition that results
in a manual or automatic actuation of
any engineered safety feature (ESF),
including the reactor protection system
(RPS), except when:

(A) The actuation results from and is
part of a pre-planned sequence during
testing or reactor operation;

(B) The actuation is invalid and:

(7} Occurs while the system is
properly removed from service;

(2) Occurs after the safety function
has been already completed; or

(3) Involves only the following specific
ESFs or their equivalent systems:

(#) Reactor water clean-up system;

(i7) Control room emergency
ventilation system;

(#77) Reactor building ventilation
systéem;

{iv) Fuel building ventilation system;
or

(v) Auxiliary building ventilation
system.

» - - . »

3.In § 50.73, paragraph (a)(2){iv) is
revised to read as follows:

§50.73 Licensee event report system.

(a) Reportable events, * * *

(2) The licensee shall report: * * *

(iv) Any event or condition that
resulted in a manual or automatic
actuation of any engineered safety
feature (ESF), includingthe reactor
protection system (RPS), except when:

(A) The actuation resulted from and
was part of a pre-planned sequence
during testing or reactor operation;

(B) The actuation was invalid and:

(7) Occurred while the system was
properly removed from service;

(2) Occurred after the safety function
had been already completed: or

(3) Involved only the following
specific ESFs or their equivalent
systems:

(/) Reactor water clean-up system;

(#7) Control room emergency
ventilation system;

(4i7) Reactor building ventilation
system;

(#v) Fuel building ventilation system;
or

(v) Auxiliary building ventilation
system.

Dated at Rockville, MD, this 27th day of
August, 1992,

For the Nuclear Regulatory Commission.
James M. Taylor,

Executive Director for Operations.

[FR Doc. 82-21750 Filed 8-8-82; 8:45 am)
BILLING CODE 7520-01-M

FEDERAL RESERVE SYSTEM
12 CFR Part 225

[Regulation Y; Docket No. R-0706)
RIN 7100-AB09

Bank Holding Companies and Change
in Bank Control

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending its
Regulation Y to augment the list of
permissible nonbanking activities for

_ bank helding companies to include the

provision of full service securities
brokerage under certain conditions; and
the provision of financial advisory
services under certain conditions. The
Board has by order previously approved
these activities. Applications by bank
holding companies to engage in
activities included on the Regulation Y
list of permissible nonbanking activities
may be processed by the Reserve Banks
under expedited procedures pursuant to
delegated authority.

EFFECTIVE DATE: September 10, 1992.
FOR FURTHER INFORMATION CONTACT:
Scott G. Alvarez, Associate General
Counsel (202/452-3583), or Thomas M.
Corsi, Senior Attorney (202/452-3275},
Legal Division. For the hearing impaired
only, Telecommunications Device for
the Deaf (TDD), Dorothea Thompson
(202/452-3544).

SUPPLEMENTARY INFORMATION:

Background

The Bank Holding Company Act of
1956, as amended (the “BHC Act"),
generally prohibits a bank holding
company from engaging in nonbanking
activities or acquiring voting securities
of any company that is not a bank.
Section 4(c)(8) of the BHC Act provides
an exception to this prohibition where
the Board determines after notice and
opportunity for hearing that the
activities being conducted are "so
closely related to banking or managing
or controlling banks as to be a proper
incident thereto.” 12 U.S.C. 1843(c)(8).
The Board is authorized to make this
determination by order in an individual
case or by regulation.

The Board's Regulation Y (12 CFR part
225) sets forth a list of nonbanking
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activities that the Board has determined
to be closely related to banking under
section 4(c)(8) of the BHC Act and,
therefore, generally permissible for bank
holding companies. 12 CFR 225.25.
Applicaticns by bank holding
companies to engage in activities listed
in Regulation Y as permissible
nonbanking activities may be processed
by the Reserve Banks under expedited
procedures pursuant to delegated
authority.

The Board has previously determined,
by order, that full service securities
brokerage activities, i.e., the provision of
securities brokerage services and
investment advisory services together
by the same company to its customers,
is closely related to banking and a
proper incident thereto for purposes of
section 4(c)(8) of the Bank Holding
Company Act. The Board has also
previously determined, by order, that
the provision of the following financial
advisory services is an activity that is
closely related to banking and a proper
incident thereto: (1] Providing financial
advice to foreign governments and their
municipalities and agencies, such as
with respect to the issuance of their
securities; (2] providing financial and
transaction advice to institutional
customers with respect te structuring,
financing and negotiating mergers,
acquisitions, divestitures, joint ventures,
leveraged buyouts, recapitalizations,
capital structurings, structuring and
arranging loan syndications, financing
and other corporate transactions
(including private and public
financings), rendering fairness opinions,
providing valuation services, and
conducting feasibility studies; and, (3)
providing financial and transaction
advice to institutional customers
regarding the structuring and arranging
of swaps, caps, and similar transactions
relating to interest rates, currency
exchange rates or prices, and economic
and financial indices.

The Board has invited public comment
on a proposal to amend its Regulation Y
to add these activities to the Board's
regulatory list of permissible
nonbanking activities. 55 FR 36282,
September 5, 1990,

In connection with this action, the
Board proposed to modify certain
restrictions previously imposed by order
on bank holding companies engaged in
full service securities brokerage
activities. The Board also requested
public comment on the appropriateness
of modifying limitations imposed by
order on financial advisery activities,
and proposed to amend Regulation Y to
include a definition of institutional

customer applicable to full service
securities brokerage services.

Description of the Final Rule

The Board has determined to add full
service securities brokerage and
financial advisory services to the
regulatory list of permissible
nonbanking activities. The final rule as
adopted generally simplifies the
conditions previously imposed by the
Board on the conduct of full service
securities brokerage-activities and on
financial advisory activities. Pursuant to
the final rule, bank helding companies
seeking to conduct these activities or
acquire companies engaged in these
activities will be able to take advantage
of a number of streamlined procedures
relating to listed nonbanking activities,
These procedures substitute a notice
period in liew of an application
procedure for companies seeking to
engage de nove in these activities, and
permit Reserve Banks to review

* proposals to conduct these activities

under expedited procedures.
Full Service Securities Brokeroge

The Board's regulations currently
permit bank holding companies to
provide securities brokerage and
investment advisory services
separately.! In addition, the Board has
previously determined by order that
bank holding companies may provide
these services on a combined basis to
institutional and retail customers.?

In its orders permitting bank holding
companies to engage in full service
securities brokerage activities, the Board
established a framework for the eonduct
of the activity that was designed to
address potential adverse effects,
including conflicts of interests, that may
result from the combination of
investment advisory and securities
brokerage activities.® This framework
included requirements that:

* A majority of the brokerage company's
board of directors not be officers or directors
of any affiliated bank. g

* The brokerage company hold itself out as
a separate and distinct corporation with its
own properties, assets and liabilities, capital,

' See 12 CFR 225.25(b)(4) (investment advice}; and
225.25(b)(15) (securities brokerage). Bank holding
companies may still seek approval to engage
separately in these activities, or to engage only:in
one of the activities.

2 See, 2.2, National Westminster Bank PLC, 72
Pederal Reserve Bulletin 584 (1988), affirmed
Securities Industry Ass'n v. Board of Governors, 821
F.2d 810 (D.C. Cir. 1987); cert. denied. 484-U.S, 1005
(1988). See also PNC Financial Corp., 75 Federal
Reserve Bulletin 396 (1989): Bank of New England
Corporation, 74 Pederal Reserve Bulletin 700(1988)
(combined services offered to institutional and
retail customers); Manufacturers Hanover Corp., 73
Federal Reserve Bullatin 830 {1987),

' id

books and records and maintain separate
operations from affiliated banks. The Board
has permitted brokerage companies to share
certain back-office employees with affiliated
banks, where the employees do not have
contact with the public or participate in the
sales activities of the brokerage company,

» All of the brokerage company's notices,
advice, confirmations, correspondence and
other documentation clearly indicate the
company's separate identity.

» The brokerage company specify in all
customer agreements that it is solely
responsible for its contractual obligations
and commitments.

» Any back office services provided to the
brokerage company by bank affiliates and
research or investment advice purchased
from affiliates be compensated for in
accordance with section 23B of the Federal
Reserve Act.

» The brokerage company provide
discretionary investment management
services only to institutional customers (as
defined).

» The brokerage company provide notice
to its customers that an affiliated bank may
be a lender to an issuer of securities.

» The brokerage company net receive
referrals from affiliates and'not exchange
customer lists or confidential information
regarding customers with affiliates, except
with the customers’ consent.

» As required by section 23B of the Federal
Reserve Act,.no bank affiliated with the
brokerage company engage in advertising for
the brokerage company stating or suggesting
that an affiliated bank is responsible for the
brokerage company's obligations. or enter
into any agreement so stating or suggesting.

» The brokerage company’s offices either
be separate from those of other affiliates or.
in the case of offices established in a building
in whicl another affiliate also has offices. in
areas separate from areas utilized by such
affiliate.

* The brokerage company not transmit
advisory research or recommendations to the
commercial lending department of any bank
affilinte. The brokerage company may make
available to affiliated banks the investment
recommendations. and research that it makes
available to unaffiliated investor clients or
that are non-confidential. The brokerage
company may not be provided with position
reports regarding the securities affiliates may
hold in inventory.*

« If the brokerage company obtains
customer lists from affiliates, it use such lists
for general advertising purpeses only (such as
mass mailings) and not to solicit individual
customers of'its affiliates.

» The brokerage company charge fees only
for transactions executed for the customer
{and not separately for advice).®

*The company may, at the lime a research report

o1 et

is being rel to¢ 5 its affiliates’
positions in securities that are the subject of the
research report:

& See. £.g.. Bank of New England Corporation. 74
Federal Reserve Bulletin 700 (1988).
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In addition to these requirements
imposed'by the Board, the full service
securities brokerage subsidiaries of
bank holding companies are subject to
the requirements.applicable to broker-
dealers under the Securities Exchange
Act of 1934, as well as to applicable
provisions of the Investment Advisers
Act of 1940, applicable state securities
laws; the general anti-fraud provisions
of the securities laws, and a duty to deal
fairly with customers.®

The Board proposed eliminating most
of the restrigtions noted above as part of
this proposal. After careful review of the
comments and the Board's experience in
supervising the full service brokerage
activities of bank holding companies,
the Board has determined to eliminate
duplication between the restrictions
imposed by the Board on the conduct of
this activity and the restrictions
imposed under the securities laws or
other applicable laws. In addition, the
Board has determined to remove the
other restrictions noted above; with
three exceptions: First, the rule retains
the limitation under current'Board
orders that a full service securities
brokerage subsidiary may provide
discretionary investment management
services only to institutional customers.”
Second, the rule retains-in large part the
Board's current disclosure
requirements.® Third, the rule retains the
restriction that prevents a brokerage
company. from exchanging confidential
customer information with any affiliate
without the customer's consent.

The final rule does not include the
other restrictions listed above that were

® See. e.g.. 17 CFR 240.15c1-2 (anti-fraud rule).

7 The Board has previously defined an
“institutional customer.” See The Chase Manhattan
Corporation, 74 Federal Reserve Bulletin 704 {1988).
The final rule-amends Regulation Y to incorporate
this definition, The final rule also retains the
requirements that'a brokerage company offering
discretionary management services comply with
applicable law, including fiduciary principles; and
that it obtain the consent of its customer before
engaging in discretionary securities transactions
with itself or an affiliate. See |.P. Morgan & Co..
Incorporated, 73 Federal Reserve Bulletin 810 {1667).

® The final rule requires.specifically that the
brokerage company disclose to all of its customers
that the brokerage company is solely responsible for
its contractual obligations and commitments; that
the brokerage company is not.a bank or insured
institution, and is separate from any affiliated bank
or insured institution; and that the securities sold.
offered. or recommended by the brokerage company
are not'insured by the FDIC, and are not obligations
of, or endorsed or guaranteed by, any bank, unless
such is the case. The final rule requires that these
disclosures be made before the brokerage company
provides any brokerage or advisory services to its
customers and, in the-case of the statement that the
brokerage company is solely responsible for its
contractual obligations-and commitments, againin
each statement of accounts to-customers: The initial
disclosure may be oral provided that a written
disclosure is provided immediately thereafter.

previously imposed by order on a bank
holding company's conduct of full
service securities brokerage. Bank
holding companies and their
subsidiaries engaged in full service
brokerage activities will, of course,
continue to be'subject to all of the
requirements imposed by federal and
state securities laws, as well as to the
other restrictions imposed by applicable
statutes, including the prohibitions on
tying products and services with bank
products and services, and restrictions
on transactions with affiliated banks
imposed by other statutes. In addition,
while the Board has determined not to
retain all of the above noted restrictions
in'its final regulation, the Board believes
that bank holding companies should, as
a matter of sound practice and in order
to obtain the benefits of the legal
doctrine of corporate separateness,
continue to operate full service
brokerage subsidiaries as'a distinct and
separate corporation with separate
books and records, capital, assets,
liabilities, and management.

The Board believes that the
restrictions it has retained in its
regulation together with federal
securities laws and regulations and
federal banking statutes, particularly the
affiliate transactions restrictions of
sections 23A and 23B of the Federal
Reserve Act, are adequate to address
the potential conflicts of interests and
other adverse effects that may be
associated with the conduct of full
service securities brokerage activities by
a subsidiary of a bank holding company.
In addition, the Board believes that
under these conditions; this revision will
benefit the public by providing
increased customer convenience and
increased efficiencies for bank holding
companies that provide full service
brokerage services.

Public Comments Regarding Full Service
Securities Brokerage Activities

The Board received over 70 public
comments in response to its request for
comments on the proposal to add full
service securities brokerage to the
Regulation Y list of permissible
nonbanking activities. No commenter
opposed the addition of this activity to
the Regulation Y list. The commenters
included forty-five individuals; fifteen
bank holding companies, including large
national and regional companies; six
small banks; several brokerage
subsidiaries of bank holding companies;
five trade associations; a law firm; and
several Federal Reserve Banks.
Although every commenter favored the
addition of full service securities
brokerage to the Regulation Y list of

permissible nonbanking activities,
various commenters addressed specific
features of the proposal, especially the
topics of discretionary investment
management for retail customers and
the disclosure requirements.

1. Need for Restrictions Generally

A number of commenters argued that
many of the restrictions imposed by the
Board on full service brokerage
activities are not necessary. First,
commenters argue that the Board need
not duplicate restrictions contained in
the securities laws because the
securities brokerage subsidiaries of
bank holding companies remain subject
to state and federal securities laws and
regulations. A number of the restrictions
imposed by the Board are similar to the
existing requirements of federal and
state securities laws, or incorporate
requirements contained in other
statutory provisions (such as section 23B
of the Federal Reserve Act), The
commenters also note that the
experience of the:OCC has not indicated
that the simpler framework used by the
OCC that relies primarily on the
securities laws adds significant risk to
the conduct of the activity.®

2. Discretionary Investment
Management

Thirteen commenters, including large
national and regional bank holding
companies and trade associations,
suggested that the Board broaden the
scope of authorized full service
securities brokerage to permit
discretionary investment management
for retail customers. The commenters
offered several reasons for permitting
bank holding companies to offer
discretionary investment management
to retail customers through full service
securities brokerage affiliates: In
particular, the commenters argued that:

1. Brokerage companies affiliated with
bank holding companies would be registered
as broker-dealers with the Securities and
Exchange Commission and the National
Association of Securities Dealers, and
customers would be protected by existing
securities and common law requirements and
duties.

2. Customers are'generally free to limit a
broker's exercise of discretion.

3. Retail customers have sufficient
resources and Incentive to monitor closely
their account activities in order to identify
possible abuses.

® Ses, e.g.. O.C.C. Interpretive Letter 403,
reprinted in (1988-89 Transfer Binder) Fed. Banking
L. Rep. (CCH) 1 85,827 (December 8, 1987), The OCC
also has limited national banks to providing
discretionary investment management only through
the trust department of the bank.
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4. Prohibiting such a service would
disadvantage the brokerage companies that
are affiliates of bank holding companies
relative to those that are not affiliates of
bank holding companies.

In determining in 1987 to limit
discretionary account activities to
institutional customers, the Board
reasoned that institutional customers
are generally financially sophisticated,
less likely in general than retail
customers to place undue reliance on
investment advice, and better able to
monitor the activities of, and potential
conflicts of interests arising from, a
brokerage company that provides
discretionary investment management
services.'® The Board noted in
particular that institutional customers
would be better able than retail
customers to detect account churning or
unsuitable investments made on behalf
of the customer by a brokerage firm.

Four commenters stated that the
existing restriction on discretionary
account activities should be retained.
Two large regional bank holding
companies supported retention of the
existing limitation on the ground that the
trust departments of banks are better
suited than brokerage companies to
providing discretionary investment
management to retail customers.

The OCC also has recognized the
possibility of abuses in connection with
discretionary investment management
services. Accordingly, the OCC has not
to date permitted national banks to offer
such services to retail brokerage
customers other than through a trust
department or trust company operations
subsidiary. These entities operate under
a number of restrictions to which the
nonbank subsidiaries of bank holding
companies are not subject, including the
OCC's comprehensive rules governing
trust activities.!?

The final rule retains the prohibition
on providing discretionary investment
management services to retail
customers. The Board believes this
limitation is appropriate in light of the
potential for abuse and conflicts of
interest in connection with providing
discretionary investment management
services. However, because institutional
customers are likely to be financially
sophisticated and able to detect
potential abuses and conflicts of
interest, the Board continues to believe
that these potential adverse effects are
substantially mitigated in the case of the
provision of discretionary investment
management service to institutional
customers. In addition, a prohibition on

10 1.P. Morgan & Co., Incorporated, 73 Federal
Reserve Bulletin 810 (1987).
IV 12CFR part 9.

the provision of discretionary
investment management services to
retail customers through a full service
securities brokerage company
subsidiary would not preclude bank
holding companies from offering the
service through other appropriate
meang. Bank holding companies may
provide such services to retail customers
through a trust company subsidiary or
the trust department of a bank, where
specific fiduciary responsibilities govern
the bank or trust company's actions.

3. Definition of Institutional Customer

Two commenters specifically
addressed the Board's proposed
definition of “institutional customer.” As
proposed, the definition of “institutional
customer” included individuals whose
net worth (or joint net worth with
spouse) exceeds $1 million. The
proposed definition also included
broker-dealers and option traders
registered under the Securities Exchange
Act of 1934, as well as other securities
professionals.

One commenter proposed adding to
this list investment or banking
professionals. The Board has previously
determined that including investment
and banking professionals within the
definition of institutional customer is
consistent with the purpose of the
definition, which is to limit the provision
of certain services to financially
sophisticated customers, and would not
materially increase the likelihood of
significant adverse effects. Bankers
Trust New York Company, 74 Federal
Reserve Bulletin 695 (1988). Accordingly,
the Board has adopted this suggestion in
the final rule.

Another commenter suggested
including all “accredited investors" as
defined in Regulation D of the Securities
and Exchange Commission within the
definition of institutional customer.*?
The SEC's definition of accredited
investor differs in a number of respects
from the Board's definition of
institutional customer. For example, to
qualify as an accredited investor a
corporation must meet a higher $5
million asset test than the $1 million
asset test adopted in the board's
definition of institutional customer; on
the other hand, a natural person with
income in excess of $200,000 in each of
the two most recent years may qualify
as an accredited investor, while the
Board's definition of institutional
customer includes only individuals with
a net worth in excess of $1 million.

The definition of the term accredited
investor was developed in the context of

1317 CFR 230.215.

other safeguards and limitations
imposed by the federal securities laws
on the sale of unregistered securities.
These include specific written disclosure
requirements that must be made prior to
each transaction. The definition of
institutional customer on the other hand,
is used in the context of the provision of
discretionary management investment
services, which, by definition, do not
require detailed prior disclosures in
connection with each investment.
Because of these differences, the Board
does not believe that it is appropriate to
modify the definition of institutional
customer to conform with the SEC’s
definition of accredited investor.

4. Disclosure Requirements

Seven commenters supported the
disclosure requirements as proposed.
Six commenters suggested a variety of
changes intended to reduce the
frequency and increase the efficiency of
any required disclosure.

The proposal would have required
that the brokerage company disclose in
writing to all of its customers that the
brokerage company is solely responsible
for its contractual obligations and
commitments. The proposed rule
required that the disclosure be made
before the brokerage company provides
any brokerage or advisory services ta its
customers and again in its statements of
accounts to customers. The rule as
proposed also required that the bank
holding company make a one-time
written disclosure at the start of the
customer relationship that the brokerage
company is not a bank or insured
institution, and is separate from any
affiliated bank or insured institution;
and that the securities sold, offered, or
recommended by the brokerage
company are not insured by the FDIC,
and are not guaranteed by, or an
obligation of, any bank, unless such is
the case.

In a comment representative of those
suggesting changes to the proposed
disclosure requirements, a bank holding
company argued that the regulation
should allow each holding company to
exercise discretion, within the limits
established by the securities laws, to
decide the timing and manner for
providing the required disclosures. The
commenter noted that the securities
laws, for example, generally do not
require pre-relationship disclosure. In
certain instances when the securities
laws do require pre-relationship
disclosure, the rules permit oral
disclosure, provided a written disclosure
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is made prior to the completion of the
relevant contract.'? Similarly, another
commenter suggested' that the brokerage
company be granted discretion to deliver
any required periodic written disclosure
in the manner it finds most efficient,
whether by order confirmations,
customer statements or separate
customer mailings. Another bank
holding company proposed requiring
written disclosures only in the
brokerage company's initial written
communication with a customer (for
example, in a statement of account
terms).

With respect to the substance of any
required disclosure, one bank holding
company suggested alternatives for
certain asp®cts of the proposed
disclosure language. This commenter
stated that it is unnecessary to require
the brokerage company to disclose that
it is solely responsible for its obligations
because the brokerage company is
already required to state that it is
separate from affiliated depository
institutions.

The final rule continues to require-that
a full' service securities brokerage
subsidiary of a bank holding company
provide the mandated disclosure to each
customer before providing any
brokerage or advisory service. The
proposal has been amended, however,
to permit the brokerage company. to
make the initial disclosure orally,
provided that written disclosure is given
to the customer promptly thereafter and
that the disclosure complies with any
securities law requirements. The:final
rule otherwise provides bank holding
companies with discretion to include the
mandated disclosures in the customer
agreement required under NASD rules
or.in.any other vehicle, including in a
separate written statement provided to
the customer. 4

The final rule retains the content of
the current disclosure requirements
without modification. The Board
believes at this time that these
disclosures are appropriate for a
brokerage company that is affiliated
with a bank in order toensure that
customers understand that the
broKerage company is separate from the
bank and that securities sold, offered, or

'¥ See, e.g., 17 CFR 240.15¢1-5; National
Assaciation of Securities Dealers; Rulesof Fair
Practice, Art. I1l. sec. 13,

' Later disclosures thal are required to be
included in the company's statements of accounts to
its customers-are more limited. These disclosures
include statements that the brokerage company is-a
separate and distinct corporation; and reinforce that
the bank affiliate is not respansible for, and does
not provide-any financial guarantee regarding, the
inv 1s rece ded by the brokerage
affiliate.

recommended are not FDIC-insured and
are not obligations of a bank (unless
such is the case). The Board continues to
believe that these disclosures decrease
the likelihood that customers will
associate the advice received from full
service brokerage subsidiaries of bank
holding companies, or the financial
strength of these brokerage subsidiaries,
with their affiliated banks. The OCC
requires national banks that provide full
service brokerage services to make
similar disclosures.

5. Restriction on Certain Interiocks
With Bank Affiliates

Fourteen commenters, including bank
trade associations and large national
and regional bank holding companies,
supported fully the proposed elimination
of the restriction on director, officer, and
employee interlocks between a
brokerage company and affiliated
banks. Two bank holding companies
noted that the elimination of the
interlock restriction would permit
regional bank holding companies to
offer full service securities brokerage
without costly duplication of existing
management structures.

The Board believes.that existing
requirements of federal and state
securities laws are sufficient to address
potential adverse effects that may be
associated with officer and director
interlocks between a bank and its
securities brokerage affiliate. Moreover,
the Board notes that the OCC and many
states permit'national and state banks
to provide full service brokerage
services directly within the bank. The
experience of the OCC in permitting
national banks directly to provide full
service brokerage services to their
customers has not indicated a need for
the requirement:imposed by the Board
that limits officer, director and' employee
interlocks between a brokerage
company and its.affiliated bank. In this
regard, the Board notes that any
subsidiary of a bank holding company
that provides full service brokerage
services is subject to prohibitions on
tying these services to services offered
by an affiliated bank. 12 U.S.C. 1972; 12
CFR 225.4(d). Moreover, a full service
brokerage affiliate is required to make
the disclosures discussed above when
providing full service brokerage services
to a customer.

Thus, the final rule-eliminates the
restriction on interlocks between a bank
and an affiliated full service securities
brokerage company. This action does
not remove: the restriction currently
imposed by the Board on interlocks
between a bank and'an affiliate that
conducts securities underwriting and
dealing activities permitted under

section 20 of the Class-Steagall Act, or
any limitations imposed by section 32 of
the Glass-Steagall Act and Board
Regulation R.

6. Restrictions on Brokering or
Recommending Certain Securities

One bank holding company requested
that the Board modify certain
restrictions on a brokerage firm's ability
to recommend or broker securities
underwritten by an affiliate or
distributed by an investment company
advised by an affiliate: These
restrictions arise from the section 20
firewalls applicable to affiliates that
underwrite and deal in securities, and
from the Board's interpretive rule
governing investment advisory activities
(12 CFR 225:125).

The Board has recently revised the
interpretive rule to permit bank holding
companies or their subsidiaries to
provide advice with respect to, and
broker securities issued by, investment
companies advised by the holding
company; or its nonbanking affiliates.'®
As noted above, the Board did not, in
connection with these medifications,
propose any revisions to either the
section 20 firewalls applicable to
companies with subsidiaries that
underwrite or deal in bank-ineligible
securities or the Board's interpretive rule
governing investment advisory
activities.

7. Cross-Marketing

Another bank holding company
proposed that the Board permit cross-
marketing activity between full service
brokerage companies and bank
affiliates, including allowing bank
affiliates to act asiagent for; or engage in
marketing on behalf of, affiliated
brokerage companies. Current
restrictions regarding such cross-
marketing activity derive from the
section 20 firewalls and apply only to
bank holding companies with
subsidiaries that underwrite and deal in
bank-ineligible securities. As noted, the
rule does not modify this restriction or
any of the other section 20 firewalls. The
Board has proposed modifying the cross-
marketing restrictions:in other
rulemaking:and will consider this
comment in that context.

Relief From Prior Restrictions

Bank holding .companies that have
received Board approval by orderto
conduct full service securities brokerage
activities subject to the restrictions
discussed above are relieved of their
commitments to-the Board to conduct

'8 57 FR 30387, July 9, 1892,
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full service brokerage activities within
the restrictions discussed above, except
as noted, and may conduct full service
brokerage activities subject to the
limitations retained in this final rule and
to other applicable laws.

The Board’s action in this rule does
not affect the framework governing bank
holding company subsidiaries that
underwrite or deal in bank-ineligible
securities consistent with section 20 of
the Glass-Steagall Act. A holding
company affiliate engaged in such bank-
ineligible securities underwriting or
dealing continues to be bound by the
restrictions imposed on those activities
by the Board.'® In addition, a bank
holding company that operates a section
20 affiliate and conducts full service
brokerage activities, either within the
section 20 affiliate or in a separate
subsidiary, is not relieved of
commitments or conditions governing
brokering or recommending securities
underwritten by the section 20
company.}?

The final rule does not expand the
scope of full service securities brokerage
activities beyond the scope previously
approved by the Board by order. In
addition, the final rule does not modify
the Board's interpretive rule regarding
the investment advisory activities of
bank holding companies. See 12 CFR
225.125 as amended at 57 FR 30387, July
9, 1992.

Financial Advisory Services

The Board has previously determined
by order that the provision of several
types of financial advisory services is
closely related to banking for purposes
of section 4(c)(8) of the BHC Act.
Specifically, the Board has by order
permitted bank holding companies to
provide:

¢ Advice to financial and nonfinancial
institutions and high net-worth individuals
with respect to mergers, acquisitions,

4 For example, the Board’s action does not
relieve a bank holding company subsidiary that
engages in underwriting and dealing activities
congistent with section 20 of the Glass-Steagall Act
as well as full service brokerage activities from the
restrictions imposed on having interlocking officers,
directors or employees with an affiliated bank.

'7 For example. in conducting securities
brokerage activities, the company conducting
securities brokerage activities must disclose to any
customer that it advises any interest of the company
or affiliate as underwriter or market maker in the
securities being purchased or recommended. In
addition, this rule does not relieve any insured
depository institution of the restriction imposed by
Board order on expressing an opinion on the value
or advisability of the purchase or sale of ineligible
securities underwritten or dealt in by an affiliate
without appropriate disclosure. |.P. Morgan & Co.
Incorporated, The Chase Manhattan Corporation,
Bankers Trust New York Corporation, Citicorp,
Security Pacific Corporation, 75 Pederal Reserve
Bulletin 192, 215 (1889).

divestitures, joint ventures, reorganizations,
recapitalizations, financing transactions, and
the structuring of leveraged buyouts and
capital raising vehicles, including providing
valuations and fairness opinions in
connection with mergers, acquisitions, and
similar transactions; and

* Advice regarding the structuring of and
arranging for loan syndications, interest rate
swaps, interest rate caps, and similar
transactions,

The Board has also permitted bank
holding companies to conduct feasibility
studies for corporations.'® In making
these determinations, the Board has
relied on several limitations designed to
mitigate the effects of possible conflicts
of interests that could arise from the
activity, and to ensure that bank holding
companies and their nonbanking
subsidiaries do not exert undue control
over the operations of the client
institution through the provision of
financial advisory services.!?

Comments Regarding Financial
Advisory Activities

No commenter opposed the addition
of the proposed financial advisory
activities to the Regulation Y list of
permissible nonbanking activities.
Various commenters suggested
modifications to, or clarifications of,
certain specific features of the proposal,
including removal of the limitations on
this activity. No commenter suggested
that restrictions more rigorous than
those proposed would be appropriate.

The final rule adds the provision of
the financial advisory services listed

'8 See, £.8.. SunTrust Banks, Inc., 74 Federal
Reserve Bulletin 256 (1988) (provision of financisl
advisory services to nonaffiliated institutions in
connection with mergers, acquisitions, divestitures,
and the structuring of and arranging for losn
syndications, interest rate swaps, caps, and similar
transactions, and conducting feasibility studies for
corporations); Skandinavian Bank Group ple. 75
Federal Reserve bulletin 311 (1988) (provision of
financial advisory services concerning joint
ventures and the structuring of leveraged buyouts
and capital raising vehicles); First Regional
Bancorp, Inc., 76 Federal Reserve Bulletin 859 (1990)
{provision of financial advisory services in
connection with reorganizations and
recapitalizations); Banc One Corporation, 76
Pederal Reserve Bulletin 756 (1990) (provision of
financial advisory services to high net worth
individuals).

'® The limitations are the following:

1. The advisor's financial advisory activities will
not encompass the performance of routine tasks or
operations for a client on a daily basis:

2. Disclosure will be made to each potential client’

of the advisor that the advisor is an affiliate of ite
parent bank holding company and affiliated banks,

3. Advice rendered by the advisor on an explicit
fee basis will be rendered without régard 1o
correspondent balances maintained at the advisor’s
depository institution affiliates;

4. The advisor will not make available to its
parent bank holding company or to any of its
affiliates confidential information received by a
client, except with the client's consent.

above to the regulatory list of activities
permissible for bank holding companies,
thereby simplifying the process under
which bank holding companies obtain
approval to conduct these activities.
While the Board previously has
permitted bank holding companies to
provide feasibility studies only for
corporations, the final rule permits bank
holding companies to conduct feasibility
studies for high net worth individuals, as
well as corporations, and financial and
nonfinancial institutions.

The rule retaing two limitations on the
conduct of financial advisory activities.
First, the rule prohibits bank holding
companies that provide financial
advisory activities from performing
routine tasks or operations for a
financial advisery customer on a daily
or continuous basis. The Board believes .
it is appropriate to retain this limitation
at this time in order to assure that bank
holding companies do not exercise daily
control over companies under the guise
of providing financial advisory
services.2% Second, the rule prohibits a
financial advisor from making available
to any of its affiliates confidential
information regarding a customer or
other party obtained in the course of
providing any of the financial advisory
services, except with the consent of the
customer or party.

The Board's experience in supervising
bank holding companies that conduct
financial advisory services has not
indicated that the other restrictions
imposed by the Board by order are
necessary to prevent adverse effects in
the conduct of this activity. Of course,
holding company affiliates that provide
financial advisory services are bound by
the restrictions against tying of products
and services contained in section 106 of
the Bank Holding Company Act

%0 Two commenters addressed specifically the
proposed prohibition on providing financial advice
on a daily or continuous basis. One bank holding
company opposed the limitation, on the ground that
certain of the financial advisory services lend
themselves to recurring or regular provision,
especially those involving long-standing clients with
ongoing advisory requirements. The commenler
argued that the limitation would unnecessarily
restrict the ability of a bank holding compény to
advise its clients. By contrast, another bank holding
company supported the proposed limitation, noting,
as has the Board in its orders approving the
provision of these services, that daily or continuous
advice could involve the bank holding company in
the direct management of its client, thereby
resulting in a possible control relationship. The
Board has previously determined that the
performance of management consulting services
other than for depository institutions pursuant to
Regulation Y (12 CFR 225.25{b}{11)) is nof so closely

. related to banking or managing or controlling banks

&s to be a proper incident thereto. 12 CFR 225.126(f};
First Commerce Corporation, 58 Peders} Reserve
Bulletin 674 (1972).
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Amendments of 1870. Acéordingly, the
final rule does not retain these
restrictions and bank holding companies
that conduct financial advisory services
subject to these restrictions are granted
relief from these two requirements.

The final rule reflects several
revisions to the published proposal in
response to suggestions made by
commenters. [n particular, at the request
of commenters, the rule has been
clarified to indicate that the provision of
financial advice with respect to joint
ventures, the structuring of leveraged
buyouts and capital raising vehicles,
restructurings, reorganizations, interest
rate collars, and interest rate floors is
permissible. The proposal has also been
expanded at the request of several
* commenters to add references to
providing financial advice regarding
swaps, caps and similar transactions
relating to currency exchange rates or
prices, and economic and financial
indices. Finally, the rule has been
amended in response to comments to
add the activity of providing financial
advice to foreign governments, including
foreign municipalities and agencies of
foreign governments. The Board has
previously determined by order that
each of these activities is closely related
to banking for purposes of section 4(c)(8)
of the BHC Act in connection with
proposals to conduct other financial
advisory activities.2!

Final Regulatory Flexibility Act
Analysis

Pursuant to section 805(b) of the
Regulatery Flexibility Act (Pub. L. 95-
354, 5 U.S.C. 801 et seq.), the Board of
Governors of the Federal Reserve
System certifies that adoption of this
final rule will not have a significant
economic impact on a substantial
number of small entities that would be
subject to the regulation.

This amendment will add to the list of
permissible bank holding company
activities in the Board's Regulation Y
activities that have been previously
approved for bank holding companies
by crder. The addition will have the
effect of reducing the burden on bank
holding companies, including small bank
holding companies, that wish to conduct
these activities by simplifying the

2! See, &.g.. The Dai-ichi Kangyo Bank, Ltd.. 77
Federal Reserve Bulletin 184 {1991) {advice
regarding joint ventures, leveraged buyouts,
restructurings, recapitalizations, and other
corporate transactions, and advice regarding the
structuring and arranging of swaps, caps and similar
transactions relating to interest rates, currency
exchange rates and prices,-and economic and
financial indices); The Bank of Tokyo, Lid., 76
Federa! Reserve Bulletin 654 {financial advice to
foreign governments).

regulatory review process. The
amendment does not impose more
burdensome requirements on bank
holding companies than are currently
applicable:

Effective Date

The provisions of 5 U.S.C. 553(d)
generally prescribing 30 days prior
notice of the effective date of a rule
have not been followed in connectien
with the adoption of this amendment
because adoption of the rule reduces a
regulatory burden. Section 553(d){1)
grants a specific exemption from the
deferred effective date requirements in
these instances.

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping

. requirements, Securities.

For the reasons set forth in the
preamble, the Board is amending 12 CFR
part 225 as follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818, 1831,
1843(c)(8), 1844(b), 31086, 3108, 3907, 3909.
3310, and 3331-3351.

In part 225, the footnotes are
redesignated as shown below:

Current
footnote
number

Section and paragraph

§§ 225.25(b)(5)(HC)
ONED(D)

3

4

5

(BXS))(F) 6

(OXSHHMD) .. d 7

(DYBNINB) - ovsimmcsisess iveersesicosnss 8

(©){8)(i) (introductory 9

{D)BYINB) eeecoenmsersimsssasensarmasac] ‘ 10

(bMB)(iv) (introductory text) ... 1 ;
1

13

14

15

(B3(10)()
(b)(11) (introductory text)........
(DX 1){v)

3. In § 225.2, paragraphs (g) through
(o) are redesignated as paragraphs (h)
through (p) and a new paragraph (g) is
added to read as follows:

§ 225.2 Definitions

(g) Institutional customer means:

(1) A bank (acting in an individual or
fiduciary capacity); a savings and loan
association; an insurance company; an
investment company registered under
the Investment Company Act of 1940 or

a corporation, partnership,
proprietorship, organization, or
institutional entity, with net worth
exceeding $1,000,000;

(2) An employee benefit plan with
assets exceeding $1,000,000. or whose
investment decisions are made by a
bank, insurance company, or investment
advisor registered under the Investment
Advisors Act of 1940;

(3) A natural person whose individual
net worth (or joint net worth with a
spouse) at the time of receipt of the
brokerage, advisory, orother relevant
service exceeds $1,000,000;

(4) A broker-dealer or option trader
registered under the Securities Exchange
Act of 1934, or other securities,
investment or banking professional; or

{5) An entity all of the equity owners
of which are institutional customers.

. . . . .

4. In § 225.25, the word “and” is
removed at the end of paragraph
(b)(4)(iv), paragraph (b){4)(v) is revised,
a new paragraph (b){4)(vi) is added, and
paragraph (b)(15) is revised to read as
follows:

§225.25 Uist of permissible nonbanking
activitles..

- K " » -

(b’ - - .A

(4) . ¥ » ¥

{v) Providing financial advice to state
and local governments and foreign
governments {including foreign
municipalities and agencies of foreign
governments), such as with respect to
the issuance of their securities; and

(vi) (A)(2) Providing advice, including
rendering fairness opinions and
providing valuation services, in
connection with mergers, acquisitions,
divestitures, joint ventures, leveraged
buyouts, recapitalizations, capital
structurings, and financing transactions
(including private and public financings
and loan syndications); and conducting
financial feasibility studies; ® and,

(2) Providing financial and transaction
advice regarding the structuring and
arranging of swaps, caps, and similar
transactions relating to interest rates,
currency exchange rates or prices, and
economic and financial indices, and
similar transactions.

{B) The financial advisory services
described in this subparagraph may be
provided only to corporations, to
financial and nonfinancial institutions,
and to natural persons whose individual
net worth (or joint net worth with a

2 Peasibility studies do not include assisting
management with the planning or marketing for a
glven project or providing general operational or
management advice. - -
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spouse) at the time the service is
provided exceeds $1,000,000.

(C) Financial advisory activities under
this subparagraph may not encompass
the performance of routine tasks or
operations for a customer on a daily or
continuous basis, and the financial
advisor shail not make available to any
of its affiliates confidential information
regarding a party obtained in the course
of providing any financial advisory
services except as authorized by the
party.

(15) Securities brokerage. (i) Providing
securities brokerage sérvices, related
securities credit activities pursuant to
the Board's Regulation T {12 CFR Part
220), and incidental activities such as
offering custodial services, individual
retirement accounts, and cash
management services, if the securities
brokerage services are restricted to
buying and selling securities solely as
agent for the account of customers and
do not include securities underwriting or
dealing; and

(i) Providing securities brokerage
services under paragraph (b)(15)(i) of
this section in combination with
investment advisory services
permissible under paragraph (b)(4) of
this section 17 subject to the following
requirements:

(A) The company must prominently
disclose in writing '8 to each customer
before providing any brokerage or
advisory services, and, in the case of
disclosures required under paragraph
(b)(15)(i1)(A) (1) of this section, again in
each customer account statement, that:

(7) The company is solely responsible
for its contractual obligations and
commitments;

(2) The company is not a bank and is
separate from any affiliate bank; and

(3) The securities sold, offered, or
recommended by the compariy are not
insured by the Federal Deposit
Insurance Corporation, and are not
obligations of, or endorsed or
guaranteed in any way by, any bank,
unless this is the case: and

7 Investment advisory services authorized under
paragraph (b){4) include the exercise of discretion in
buying and selling securities on behalf of a
customer provided that investment discretion is
exercised only on behalf of institutional customers
and only at the request of the customer. A bank
holding company or its subsidiary providing these

discretionary in { R t services must
comply with applicable law, including fiduciary
principles, and obtain the consent of its customers
before engaging, as principal or as agent in a
transaction in which an affiliate acts as principal, in
securities t on the cust ‘s behalf,

1% These disclosures may be made orally
provided that a written disclosure is provided to the
customer-immediately thereafter.

(B) The company and its affiliates
may not share any confidential
information concerning their respective
customers without the consent of the
customer.

By order of the Board of Governors of the
Federal Reserve System, August 31, 1982,
William W. Wiles,

Secretary of the Board.
[FR Doc. 92-21341 Filed 9-9-92; 8:45 am]
BILLING CODE 8210-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 305
RIN 3084-AA26

Rules for Using Energy Cost and
Consumption Information Used in
Labeling and Advertising of Consumer
Appliances Under the Energy Policy
and Conservation Act; Ranges of
Comparability for Water Heaters

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission announces that the present
ranges of comparability for water
heaters will remain in effect until new
ranges are published.

Under the Appliance Labeling Rule,
each required label on a covered
appliance must show a range, or scale,
indicating the range of energy costs or
efficiencies for all models of a size or
capacity comparable to the labeled
model. The Commission publishes the
ranges annually in the Federal Register
if the upper or lower limits of the range
change by 15% or more from the
previously published range. If the
Commission does not publish a revised
range, it must publish a notice that the
prior range will be applicable until new
ranges are published. The Commission
is today announcing that the ranges for
water heaters published on September
13, 1991, will remain in effect until new
ranges are published.

EFFECTIVE DATE: September 10, 1992.

FOR FURTHER INFORMATION CONTACT:
James Mills, Attorney, 202-326-3035,
Division of Enforcement, Federal Trade
Commission, Washington, DC 20580.
SUPPLEMENTARY INFORMATION: On
November 19, 1979, the Commission
issued a final rule, ! pursuant to section
324 of the Energy Policy and
Conservation Act of 1875,2 covering
certain appliance categories, including

! 44 FR 664088, 16 CFR 305.
* Public Law 94-163, 89 Stat. 871 {Dec. 22, 1975).

water heaters. The rule requires that
energy cost and related information be
disclosed on labels and in retail sales
catalogs for all water heaters presently
manufactured. Certain point-of-sale
promotional materials must disclose the
availability of énergy usage information.
If a water heater is advertised in a
catalog from which it may be purchased
by cash, charge account or credit terms,

_then the range of estimated annual

energy costs for the product must be
included on each page of the catalog
that lists the product. The required
disclosures and all claims concerning
energy consumption made in writing or
in broadcast advertisements must be
based on the results of test procedures
developed by the Department of Energy,
which are referenced in the rule.

Section 305.8(b) of the rule requires
manufacturers to report the energy
usage of their models annually by
specified dates for each product type. 2
Because the costs for the various types
of energy change yearly, and because
manufacturers regularly add new
models to their lines, improve existing
models and drop others, the data base
from which the ranges of comparability
are calculated is constantly changing.

To keep the required information in
line with these changes, the Commission
is empowered, under § 305.10 of the rule,
to publish new ranges (but not more
often than annually) if an analysis of the
new data indicates that the upper or
lower limits of the ranges have changed
by more than 15%. Otherwise, the
Commission must publish a statement
that the prior range or ranges remain in
effect for the next year.

The annual reports for water heaters
have been received and analyzed and it
has been determined to retain the
ranges that were published on
September 13, 1991.4 In consideration of
the foregoing, the present ranges for
water heaters, which are based on
National Average Representative Unit
Costs of 60.54 cents per therm for
natural gas, 89 cents per gallon for
propane, 8.24 cents per kilowatt-hour for
electricity, and $1.29 a gallon for No. 2
heating oil, will remain in effect until the
Commission publishes new ranges for
these products.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, labeling,
Reporting and recordkeeping
requirements.

The authority citation for part 305
continues toread as follows:

3 Reports for water heaters are due by May 1.
+56 FR 46524. List of Subjects in 16 CFR




