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Title 3—

Presidential Determination No. 92-38 of August 11, 1992

The President

Eligibility of Zambia To Be Furnished Defense Articles and
Services Under the Foreign Assistance Act of 1961 and the
Arms Export Control Act
Memorandum for the Secretary of State
Pursuant to the authority vested in me by section 503(a) of the Foreign
A ssistance A ct of 1961, as amended (22 U.S.C. 2311(a)), and section 3(a)(1) of
the Arms Export Control Act (22 U.S.C. 2753(a)(1)), I hereby find that the
furnishing of defense articles and services to Zambia will strengthen the
security of the United States and promote world peace.
You are directed to report this finding to the Congress and to publish it in the

Federal Register.

TH E W H ITE HOUSE,
[FR Doc. 92-20654
Filed 6-24-92; 3:08 pm]
Billing code 3195-01-M

W ashington, A ugust 11, 1992.
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does not meet any of the three criteria
identified under the Executive Order.
This action will not have an annual
effect on the economy of $100 million or
more, nor will it result in major
increases in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions.
Furthermore, it wilj not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of the
DEPARTMENT OF AGRICULTURE
United States-based enterprises to
Food and Nutrition Service
compete with foreign-based enterprises
7 CFR Parts 210,215,220
in domestic or export markets.
This rule has been reviewed with
National School Lunch Program,
Special Milk Program fo r Children, and regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
School Breakfast Program:
through 612). The Administrator of the
Coordinated Review Effort
Food and Nutrition Service has certified
a g e n c y : Food and Nutrition Service,
that this rule will not have a significant
USDA.
economic impact on a substantial
ACTION: Interim rule.
number of small entities. This rule will
affect State agencies and school food
SUMMARY: This rule modifies a number
authorities. However, this rule is
of provisions contained in the final
expected to facilitate the review
regulation implementing the unified
activities of the State agencies and to
accountability system required by the
provide an appeal process for school
Child Nutrition and WIC
food authorities wishing to dispute the
Reauthorization Act of 1989. The final
denial of all or a part of a Claim for
regulation was published on July 17,
Reimbursement or withholding of
1991 (56 FR 32920). These modifications
payment resulting from review
are intended to facilitate the review
activities.
activities of the State agencies.
This rulemaking further implements
EFFECTIVE DATE: September 25,1992.
the legislative mandates of Public Law
Comments: Comments must be
101—147, enacted November 10,1989.
submitted or postmarked on or before
The Department published a proposed
October 26,1992.
rule (55 FR 52754) on December 21,1990,
a d d r e s s e s : Comments should be
and a final rule (56 FR 32920) on July 17,
mailed to Mr. Robert M. Eadie, Chief,
1991. In response to the proposed rule,
Policy and Program Development
the Department received and analyzed
Branch, Child Nutrition Division, FNSi
over 4,000 comments. Because
USDA, 3101 Park Center Drive, room
comments on the matters to be amended
1007, Alexandria, Virginia 22302. All
pursuant to this interim rule have
written submissions will be available
previously been considered, and
for public inspection in room 1007, 3101
because the amendments will relieve
Park Center Drive, Alexandria, Virginia, burdens on States and local school food
during regular business hours (8:30 a.m.
authorities, the Administrator of FNS
to 5:30 p.m.), Monday through Friday.
has determined that prior notice and
FOR FURTHER INFORMATION CONTACT:
comment on the provisions of this rule
Mr. Eadie or Mr. Charles Heise at the
would be unnecessary and contrary to
above address or phone 703-305-2620.
public interest. Prior notice and
comment rulemaking would only delay
SUPPLEMENTARY INFORMATION:
the attendant burden relief and hinder
Classification
the training activities scheduled for the
This interim rule has been reviewed
Fall of 1992. For these reasons, the
under Executive Order 12291 and has
Administrator has determined, in
been classified as not major because it
accordance with 5 U.S.C. 553(b)(3)(B),

that good cause exists to waive the
solicitation of public comments prior to
.implementation. However, the
Department believes this rule may be
improved by public comment based on
actual operating experience. Therefore,
comments solicited on this rule must be
postmarked or submitted on or before
October 26,1992. All comments will be
analyzed, and any appropriate changes
to the rule will be incorporated in the
subsequent publication of a final rule.
The National School Lunch Program,
the Special Milk Program for Children
arid the School Breakfast Program are
listed in the Catalog of Federal Domestic
Assistance under Nos. 10.555,10.556,
and 10.553, respectively, and are subject
to the provisions of Executive Order
12372 which requires intergovernmental
consultation with State and local
officials. (7 CFR part 3015, subpart V
and final rule-related notice at 48 FR
29112, June 24,1983.)
Information Collection
This interim rule contains information
collections which are subject to review
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1980 (44 U.S.C. chapter
35). The title, rule description and
description of respondents for the
information collections are shown
below with an estimate of the annual
reporting and recordkeeping burdens.
Included in the estimate is the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed and
completing and reviewing the collection
of information.
Title: Coordinated Review Effort.
Description: This interim rule
provides school food authorities with
the opportunity to appeal the denial of
all or a part of a Claim for
Reimbursement or withholding of
payment resulting from reviews
conducted under § 210.18. If the review
is conducted by the State agency, the
school food authority would appeal
directly to the State agency. If the
review is conducted by FNS, the school
food authority would appeal directly to
FNS.
Description o f respondents: State
agencies and school food authorities.
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Description of Respondent’s Estimated Annual Reporting and Recordkeeping Burdens
7 CFR part

21018(0 Ini

.......
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1

Annual
burden
hours

7
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authorities with regulations issued
under this Act * *
In response, the Department published
a rule in the Federal Register (55 FR
52754) on December 21,1990 which set
forth a series of proposed revisions to
Program monitoring regulations. The
proposed monitoring system would have
required State agencies to conduct
supervisory assistance reviews of local
school food authorities on a 3/5-year
cycle. Following a 105-day public
comment period, over 4,000 comments
were received and analyzed. Based on
that effort, the Department published a
final rule in the Federal Register (56 FR
32920) on July 17,1991 which set forth
the Coordinated Review Effort, a
monitoring system which requires State
agencies to conduct supervisory
assistance reviews on a 4-year cycle.
Subsequent to publication of the final
rule, the Department solicited input
individually from representatives of
State and local agencies in the
development of needed review
instruments and guidance. These
consultations enabled the Department to
benefit from State and local experiences
in the development of materials. From
this effort, the Department developed a
review instrument. In order to ensure
that the review instrument is an
Background
effective monitoring tool, the
Department field tested the instrument
Section 110 of Public Law 101-147,
in November, made refinements, and
enacted November 10,1989, amended
field tested the refined version in March.
the National School Lunch Act (42
During this developmental process,
U.S.C. 1751-1769c) by adding a new
concerns were expressed that several
section 22 which states: "There shall be
modifications would improve the final
a unified system prescribed and
rule while maintaining the integrity of
administered by the Secretary for
the Program. These modifications would
ensuring that local food service
authorities that participate in the school reduce the burden on the State agency
and establish procedures for school food
lunch program under this Act comply
authorities to appeal the denial of all or
with the provisions of this Act * * *.
(EJach State educational agency shall— part of a Claim for Reimbursement or
withholding of Program payment
(A) require that local food service
resulting from a review conducted under
authorities comply with the provisions
§ 210.18. This interim rule makes those
of this Act; and (B) ensure such
modifications to provide immediate
compliance through reasonable audits
relief. However, the Department
and supervisory assistance reviews
believes this rule may be further
* * *. In carrying out this section, the
improved by public comment; thus,
Secretary shall—(1) assist the State
comments are solicited on this interim
educational agency in the monitoring of
rule.
programs conducted by local food
These modifications are discussed by
service authorities; and (2) through
section citation. Commenters are urged
management evaluations, review the
to identify the section citation in their
compliance of the State educational
agency and the local school food service comments.

This interim rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This rule
is not intended to have retroactive effect
unless so specified in the "EFFECTIVE
d a t e " section of this preamble. Prior to
any judicial challenge to the provisions
of this rule or the application of the
provisions, all applicable administrative
procedures must be exhausted. In the
National School Lunch Program, the
administrative procedures are set forth
under the following regulations: (1)
School food authority appeals of State
agency findings as a result of a
Coordinated Review must follow State
agency hearing procedures as
established pursuant to 7 CFR 210.18(q),
(2) School food authority appeals of FNS
findings as a result of a Coordinated
Review must follow FNS hearing
procedures as established pursuant to 7
CFR 210.30(d)(3), and (3) State agency
appeals of State Administrative Expense
fund sanctions (7 CFR 235.11(b)) must
follow the FNS Administrative Review
Process as established pursuant to 7
CFR 235.11(f).

.
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Section 210.18 Administrative Reviews
Implementation Dates
Under § 210.18(a) of the final rule,
Implementation dates, State agencies
were required to conduct reviews as
prescribed under § 210.18 for the school
year beginning July 1,1992. At State
agency discretion, State agencies were
allowed to begin implementation as
early as August 16,1991, in lieu of
conducting reviews under the
Assessment, Improvement and
Monitoring System.
Since publication of the final
Coordinated Review Effort regulation on
July 17,1991, the American School Food
Service Association (ASFSA), on behalf
of a number of State agencies and
school food authorities, has expressed
concerns regarding the July 1,1992
implementation date. ASFSA was
concerned that additional time is
needed to provide State agency staff
additional training and to provide the
opportunity to explain the new review
structure to local school food
authorities.
The Department firmly believes that
training is the key to the successful
implementation of the Coordinated
Review Effort. The Department has
conducted intensive training for all State
agency personnel in a number of
locations nationwide. The Department’s
training efforts focused on developing a
shared understanding of the
Coordinated Review Effort monitoring
system, the review instrument and the
guidance.
Given the Department’s commitment
to the successful implementation of the
Coordinated Review Effort, this interim
rule revises paragraph (a) to authorize
FNS to approve a State agency’s written
request showing good cause to delay
implementation of the Coordinated
Review Effort from July 1,1992 to
January 1,1993. Approval of a request to
delay will be based on a demonstrated
need for increased training activities,
staffing difficulties, etc. A corresponding
change has been made to the first
sentence of paragraph (c).
In recognition of the fact that some
State agencies began implementation of
the Coordinated Review Effort prior to
the July 1,1992 mandatory
implementation date, the Department
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will allow State agencies to count any
review conducted in accordance with
the Coordinated Review requirements
specified in § 210.18 prior to July 1,1992,
towards meeting the review
requirements of the first review cycle.
For those State agencies that receive
FNS approval to delay the Coordinated
Review Effort from July 1,1992 to
January 1,1993, the first review cycle
will end December 31,1996. For all other
State agencies, the review cycle began
on July 1,1992 and will end on June 30,
1996. State agencies are required to
conduct reviews of all school food
authorities at least once during each
four year cycle. Regulations do not
establish a per year minimum number of
reviews to be conducted since staffing
patterns, travel dollars, logistics, etc.
must be considered. Therefore, each
State agency may establish its own
schedule of reviews and group those
reviews to accommodate the special
needs of the State agency. The
Department would, however, like to
remind State agencies that 7 CFR Part
235, State Administrative Expense
Funds, does provide funding for
monitoring activity. FNS will evaluate
the level of monitoring activity on
management evaluations.

reduced price eligibility determinations,
effective for the review period, were
correct. Paragraph (f)(2) of the final rule
specified that the review period “shall
cover, at a minimum, the most recent
month for which a Claim for
Reimbursement was submitted. * * *”
The field tests conducted by the
Department identified two
complications with these provisions.
A review of applications effective for
the review period results in a review of
applications effective for a prior period
of time, rather than of those applications
effective for the day of the review. In a
school food authority with a high degree
of student mobility, it may be time
consuming to reconstruct thè pool of
eligible students for a period of time
likely to be one to two months before
the State agency’s visit.
To provide State agencies with
additional flexibility in the review of
applications in the reviewed schools,
paragraph (g)(l)(i)(A)(l) of the interim
rule allows the State agency to review
(a) all approved free and reduced price
applications effective for the review
period, as required in the final rule, or
(b) all approved free and reduced price
applications back to the beginning of the
school year, or (c) all approved free and
reduced price applications effective on
Residential Child Care Institutions
the day(s) the review is conducted. This
In paragraph (e) of the final rule,
interim rule also makes corresponding
Number o f schools to review, State
changes to accommodate this additional
agencies were required to review all
review flexibility. In the second
schools with a free average daily
sentence of paragraph (g)(1), reference
participation of 100 or more and a free
to the review period is removed, and in
participation factor of 100 percent or
paragraph (g)(l)(i)(B), the word
more, but not less than the minimum
“currently” is removed.
number of schools illustrated in Table
The second complication in paragraph
A. This provision was intended to
(g)(1) of the final rule related to the
ensure that schools with the likelihood
number of free and reduced price
of a problem were reviewed; however,
applications to be reviewed* Under
this provision had an unintended
paragraph (g)(l)(i)(A)(l) of the final rule,
deleterious effect when applied to
the State agency was required to review
residential child care institutions which
either all of the free and reduced price
generally serve all children free and,
applications effective for the review
therefore, would almost always meet the period, or a statistically valid sample.
100/100 school selection criteria.
Even though Program regulations
For this reason, paragraph (e)(1) of
allowed for a statistically valid sample
this interiin rule excludes residential
to be reviewed, the sampling process
child care institutions from the 100/100
was often perceived as too complex to
school selection criteria. Paragraph
offer relief to a State agency. During the
(e)(1) states “Except for residential child test reviews, it became apparent that, in
care institutions, the State agency shall
some cases, a State agency could
review all schools with a free average
determine if a school food authority was
daily participation of 100 or more and a
correctly approving duplications without
free participation factor of 100 percent
reviewing a statistically valid sample of
or more. In no event shall the State
applications.
agency review less than the minimum
To address this concern, the
number of schools in table A; * * *”
Department intends to propose a change
Table A remains unchanged.
to the regulations which would enable
FNS,
on a case-by-case basis, to
Application Review Procedures
authorize a State agency to limit its
Paragraph (g)(1) of the final rule,
review of all applications, as required
Performance Standard ^required State
under paragraph (g)(l)(i)(A)(l), if a
agencies to detemriine that the free and
review of a substantial number of free
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and reduced price applications reveals
that the school food authority
consistently exercises its application
¡approval activity in accordance with 7
CFR part 245.
In summary, paragraph (g)(l)(i)(A)(l)
of the interim rule requires a review of
all of the free and reduced price
applications, effective for specified
periods of time, in the reviewed schools.
In lieu of reviewing all applications,
paragraph (g)(l)(i)(A){2) of the interim
rule continues to allow State agencies to
review a statistically valid sample of
applications. To accommodate these
changes, paragraphs (g)(l)(i)(A)(2) and
(g)(l)(i)(A)(3) of the final rule are
redesignated in the interim rule as
paragraphs (g)(l)(i)(A)(J) and
(g)(l)(i)(A)(4), respectively.
Notice ofFiscal Action or Withholding
Payment
This interim rule offers school food
authorities the opportunity to appeal the
denial of all or a part of a Claim for
Reimbursement or withholding of
payments which result from a review
required under § 210.18. While the
actual appeal procedures are discussed
later in this preamble under Appeal
Process, paragraph (j), Exit conference
and notification, has been expanded to
address notification of fiscal action or
withholding payment requirements.
Under paragraph (j) of this interim
rule, State agencies are required to
advise school food authorities in writing
of the grounds for denial of all or a part
of a Claim for Reimbursement or
withholding of payment resulting from a
review conducted under § 210.18. The
* * notice, which shall be sent by
certified mail, return receipt requested,
shall also include a statement indicating
that the school food authority may
appeal the denial of all or a part of a
Claim for Reimbursement or withholding
payment and the entity (i.e.* FNS.or
State agency) to which the appeal
should be directed.”
The State agency shall notify the
school food authority, in writing, of the
appeal procedures as specified in
§ 210.18(q) for appeals of State agency
findings, and for appeals of FNS
findings, provide a copy of § 210.30(d)(3)
of the regulations.
Withholding Payment
Paragraph (1)(1j of the final rule,
Withholding payment, required State
agencies to withhold payment: (i) If the
State agency found that corrective
action was hot completed and/or
documented corrective action was not
provided within the specified deadlines;
or (ii) If, on a follow-up review, the State
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agency found that corrective actions
were not taken as specified in the
documented corrective action in either
the critical or general areas.
FNS has determined that the
withholding of payment provision, as it
appeared in the final rule, may be too
exacting and broad in scope. Severe
repercussions could result from noncompliance in areas that were not
deemed “critical” to the operation of the
Program. To remedy this situation, this
interim rule limits mandatory
withholding of payments to those school
food authorities with critical area
violations which exceed the review
threshold(s) and/or where serious
problems continue to exist in either of
two aspects of the general areas of
review, verification and recordkeeping.
Specifically, paragraphs (l)(l)(iMiii)
of the interim rule require State agencies
to withhold all Program payments to a
school food authority: “(i) * * * if
documented corrective action for critical
area violation's) which exceed the
review threshold's) is not provided
within the deadlines specified in
paragraph (k)(2) of this section: and/or
(iij * * * if, in the event that a follow-up
review is not conducted, the State
agency finds that corrective action for a
critical area violation which exceeded
the review threshold was not completed
within the deadlines specified in
paragraph (j) of this section or as
otherwise extended by the State agency
under paragraph (k)(l) of this section;
and/or (in) * * * if, on a follow-up
review, the State agency finds a critical
area violation which exceeded the
review threshold on a previous review
and continues to exceed the review
threshold on a follow-up review.”
In addition, paragraphs (1)(1) (iv) and
(v) of the interim rule state: “(iv) The
State agency shall withhold a minimum
of 10 percent of the Program payments
to a school food authority if the State
agency finds, on a follow-up review, that
serious problems continue to exist in the
school food authority’s verification or
recordkeeping activities, (v) The State
agency may withhold payments at its
discretion, if the State agency finds that
documented corrective action is not
provided within the deadlines specified
in paragraph (k)(2) of this section, that
corrective action is not complete, or that
corrective action was not taken as
specified in the documented corrective
action for a general area violation or for
a critical area violation which did not
exceed the review threshold.”
Paragraph (1)(3) of the final rule'
stated that “Under extraordinary
circumstances, FNS may authorize a
State agency to limit withholding of
funds to an amount less than the total

Program payments.” This provision was
designed to allow FNS the opportunity
to reduce the amount of withholding
where the continued health of the
Program would be threatened by the
withholding of all Program funds.
This provision did not take into
account the State agency’s first-hand
knowledge of mitigating circumstances,
including the financial stability of the
local school food service and the
willingness of the school food authority
to effect corrective action. The State
agency's insight into local Program
operations is a significant aspect of a
successful monitoring system.
In recognition of this, the interim rule
authorizes State agencies to reduce the
amount required to be withheld from a
school food authority by as much as 60
percent of the total Program payments
when it is determined to be in die best
interest of the Program. To withhold less
than 40 percent would continue to
require the approval of FNS.
Fiscal Action
Paragraph (m) of the final rule. Fiscal
action, required fiscal action for all
violations of Performance Standards 1
and 2. This provision, in conjunction
with § 210.19(c), which required fiscal
action to be extended back to the date
of application approval, caused concern
amongst the school food service
community.
FNS has determined to allow State
agencies to limit fiscal action for errors
found on a first review related to
certification, issuance of benefits and
updating eligibility status. To this end,
the interim rule continues to require
fiscal action for all violations of
Performance Standards 1 and 2;
however, for first review errors related
to certification, issuance of benefits and
updating eligibility status, the State
agency may limit fiscal action to the
period from the point corrective action
occurs back through the beginning of the
review period, rather than back to the
date of application approval, provided
corrective action occurs. FNS
anticipates that States will exercise this
authority in non-egregious situations
and FNS will assess the use of this
flexibility during the on-going
management evaluation process.
A new sentence has been added to
paragraph (m) to effect this change—
"Except that, on an administrative
review, the State agency may limit fiscal
action from the point corrective action
occurs back through the beginning of the
review period for errors identified under
paragraphs (g){l)(i)(A) and (g)(lKi)(B) of
this section, provided corrective action
occurs." If corrective action does not
occur, fiscal action is extended back to

the beginning of the school year or to
that point in time during the current
school year when the infraction first
occurred, as applicable. This interim
rule also makes a corresponding change
to § 210.19(c)(2) to acknowledge the
exception language.
The Department would like to take
this opportunity to clarify its position
regarding fiscal action. When pursuing
fiscal action, the Department is seeking
to recover Federal funds that the school
food authority did not earn. Program
regulations direct the State agency to
identify the school food authority’s
correct entitlement through accurate
local school food authority data, to the
extent it is available. Use of projections
based on State or national percentages
should be the last resort when
calculating fiscal action.
Appeal Process
This interim rule offers school food
authorities the opportunity to appeal the
denial of all or a part of a Claim for
Reimbursement or withholding of
payments which result from a review
required under § 210.18.
Commenters should note that appeals
are limited to two areas, the denial of all
or part of a Claim for Reimbursement
and withholding of payments resulting
from a review required under § 210.18;
administrative appeals are not available
for any other Program action, such as
required corrective action.
If the review is a State agencyconducted review, the school food
authority will appeal to the State
agency. If the review is a Federallyconducted review, the school food
authority will appeal to FNS. To ensure
that the school food authority is
properly apprised of the appeal
procedures, § 210.18(j) has been revised
as discussed earlier in this preamble.
School Food Authority Appeal of State
Agency Findings
The final Coordinated Review Effort
rule did not offer school food authorities
a structured procedure to appeal the
denial of all or a part of a Claim for
Reimbursement or withholding of
Program payments resulting from a
Coordinated Review. An appeal process
was deemed unnecessary since school
food authorities have always been
allowed to provide documentation
challenging any review finding.
Regardless, concerns continued to
surface about the need for an appeal
process.
In order to alleviate any concerns that
may be caused by the denial of all or
part of the Claim for Reimbursement or
by withholding of payments as a result
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of administrative or follow-up review
activity under § 210.18, FNS sets forth
school food authority appeal procedures
in this interim rule. The procedures for a
school food authority’s appeal to the
State agency are very similar to the
institution appeal procedures set forth in
§ 226.6(k) of the Child and Adult Care
Food Program regulations (CFR part
226). To accommodate this addition,
paragraph (q) of the final rule, FNS
review activity, is redesignated as
paragraph (r) and a new paragraph (q),
School food authority appeal o f State
agency findings, is added.
New paragraph (q) of the interim rule
requires State agencies to establish an
appeal procedure to be followed by a
school food authority requesting a
review of a denial of all or a part of the
Claim for Reimbursement or withholding
of payments arising from administrative
or follow-up review activity conducted
by the State agency under § 210.18.
Under paragraph (q), State agencies
are authorized to use their own appeal
procedures provided the same
procedures are applied to all appellants
in the State and the procedures meet the
following requirements: appellants are
assured of a fair and impartial hearing
before an independent official at which
they may be represented by legal
counsel; decisions are rendered in a
timely manner not to exceed 120 days
from the date of the receipt of the
request for a review; appellants are
afforded the right to either a review of
the record with the right to file written
information, or a hearing which they
may attend in person; and adequate
notice is given of the time, date, place
and procedures of the hearing. If the
State agency has not established its own
procedures or if State agencyestablished procedures do not meet
these criteria, then the State agency is
required to follow the minimum
procedures set forth in paragraph (q).
These procedures are:
(1) The written request for a review
shall be postmarked within 15 calendar
days of the date the appellant received
the notice of the denial of all or a part of
a Claim for Reimbursement or
withholding payment, and the State
agency shall acknowledge the receipt of
the request for appeal within 10
calendar days;
(2) The appellant may refute the
action specified in the notice in person
and by written documentation to the
review official. In order to be
considered, written documentation must
be filed with the review official not later
than 30 calendar days after the
appellant received the notice. The
appellant may retain legal counsel, or
may be represented by another person.

A hearing shall be held by the review
official in addition to, or in lieu of, a
review of written information submitted
by the appellant only if the appellant so
specifies in the letter of request for
review. Failure of the appellant school
food authority’s representative to
appear at a scheduled hearing shall
constitute the appellant school food
authority’s waiver of the right tn a
personal appearance before the review
official, unless the review official agrees
to reschedule the hearing. A
representative of the State agency shall
be allowed to attend the hearing to
respond to the appellant’s testimony and
to answer questions posed by the
review official;
(3) If the appellant has requested a
hearing, the appellant and the State
agency shall be provided with at least 10
calendar days advance written notice,
sent by certified mail, return receipt
requested, of the time, date, and place of
the hearing;
(4) Any information on which the
State agency’s action was based shall
be available to the appellant for
inspection from the date of receipt of the
request for review;
(5) The review official shall be an
independent and impartial official other
than, and not accountable to, any person
authorized to make decisions that are
subject to appeal under the provisions of
this section;
(6) The review official shall make a
determination based on information
provided by the State agency and the
appellant, and on Program regulations;
(7) Within 60 calendar day s of the
State agency’s receipt of the request for
review, by written notice sent by
certified mail, return receipt requested,
the review official shall inform the State
agency and the appellant of the
determination of the^review official. The
final determination shall take effect
upon receipt of the written notice of the
final decision by the school food
authority;
(8) The State agency’s action shall
remain in effect during the appeal
process;
(9) The determination by the State
review official is the final administrative
determination to be afforded to the
appellant.
School Food Authority Appeal of FNS
Findings
Section 210.30 of this interim rule also
affords school food authorities the
opportunity to appeal the denial of all or
part of the Claim for Reimbursement or
withholding of payment arising from
administrative or follow-up review
activity conducted by FNS in
accordance with the provisions of
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§ 210.18. To accommodate this change,
paragraph (d)(3) of the final rule is
redesignated as (d)(4) and a new
paragraph (d)(3), School food authority
appeal of FNS findings, which sets forth
the procedures a school food authority
must follow in order to appeal those
findings to FNS, is added by this interim
rule. These procedures parallel those in
§ 210.18(q) which a State agency must
follow if it does not have its own
procedures or if State agencyestablished prôcedures fail to meet the
minimum standards in § 210.18 (q).
A school food authority wishing to
request a review of FNS findings shall
file a written request with the Chief,
Administrative Review Branch, U.S.
Department of Agriculture, Food and
Nutrition Service, 3101 Park Center
Drive, Alexandria, Virginia, 22302, in
accordance with the appeal procedures.
In summary, the appeal procedures* are:
(ij The written request for a review of
the record shall be postmarked within 15
calendar days of the date the appellant
received the notice of the denial of all of
a part of a Claim for Reimbursement or
withholding payment and the envelope
containing the request shall be
prominently marked “Request for
Review”. FNS will acknowledge the
receipt of the request for* appeal within
10 calendar days. The acknowledgement
will include the name and address of the
FNS Administrative Review Officer
(ARO) reviewing the case. FNS will also
notify the State agency of the request for
appeal;
(2) The appèllant may refute the
action specified in the notice in person
and by written documentation to the
ARO. In order to be considered, written
documentation must be filed with the
ARO not later than 30 calendar days
after the appellant received the notice.
The appellant may retain legal counsel,
or may be represented by another
person. A hearing shall be held by the
ARO in addition to, or in lieu of, a
review of written information submitted
by the appellant only if the appellant so
specifies in the letter of request for
review. Failure of the appellant school
food authority’s representative to
appear at a scheduled hearing shall
constitute the appellant school food
authority’s waiver of the right to a
personal appearance before the ARO,
unless the ARO agrees to reschedule the
hearing. A representative of FNS shall
be allowed to attend the hearing to
respond to the appellant’s testimony and
to answer questions posed by the ARO;
(3) If the appellant has requested a
hearing, the appellant shall be provided
with at least 10 calendar days advance
written notice, sent by certified mail,
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return receipt requested, of the time,
date, and place of the hearing;
(4) Any information on which FNS’s
action was based shall be available to
the appellant for inspection from the
date of receipt of the request for review;
(5) The ARO shall be an independent
and impartial official other than, and not
accountable to, any person authorized to
make decisions that are subject to
appeal under the provisions of this
section;
(6) The ARO shall make a
determination based on information
provided by FNS and the appellant, and
on Program regulations;
(7) Within 60 calendar days of the
receipt of the request for review, by
written notice, sent by certified mail,
return receipt requested, the ARO shall
inform FNS, the State agency and the
appellant of the determination of the
ARO. The final determination shall take
effect upon receipt of the written notice
of the final decision by the school food
authority;
(6) The action being appealed shall
remain in effect during the appeal
process;
(9) The determination by the ARO is
the final administrative determination to
be afforded to the appellant
This interim rule also amends 7 CFR
215.11(b) and 7 CFR § 220.13(f) to extend
the State agency and the FNS appeal
procedures to the School Breakfast
Program and the Special Milk Program
for Children insofar as those programs
are reviewed under § 210.18 and, as a
result of those reviews, the State agency
denies all or a part of a Claim for
Reimbursement or withholds payment
§ 210.19 Additional Responsibilities
Overpayment Disregard
Paragraph (d) of the final rule,
Management evaluations, authorized
State agencies to disregard any
overpayment if the total overpayment
does not exceed $250 for any fiscal year.
This provision was adopted to relieve
State agencies (and FNS) of the burden
associated with collecting very small
overpayments.
Arguments have been made that the
$250 figure did not adequately represent
the cost of collecting an overpayment
Thus, the interim rule allows State
agencies, FNS and the Department’s
Office of Inspector General (OIG) to
disregard any overpayment if the total
overpayment does not exceed $600 in
any fiscal year. This interim rule also
amends 7 CFR 215.13(e) and 7 CFR
220.15(f) to extend this provision to
overpayments in the School Breakfast
Program and the Special Milk Program
for Children. A corresponding technical

amendment revises 7 CFR 215.2 and 7
CFR 220.2 to include the definition of
“OIG”.
Section 210.30 Management Evaluations
The appeal procedures set forth in
§ 210.30(d)(3) are described above under
§ 210.18 of this preamble in conjunction
with the school food authority appeals
to the State agency.
List of Subjects
7 CFR Part 210
Food assistance programs, National
School Lunch Program, Commodity
School Program, Grants program-social
programs, Nutrition, Children, Reporting
and recordkeeping requirements,
Surplus agricultural commodities.
7 CFR Part 215
Food assistance programs, Special
Milk Program, Grant programs-social
programs, Nutrition, Children, Milk,
Reporting and recordkeeping
requirements.
7 CFR Part 220
Food assistance programs, School
Breakfast Program, Grant programssocial programs, Nutrition, Children,
Reporting and recordkeeping
requirements.
Accordingly, 7 CFR parts 210,215, and
220 are amended, as follows:
PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

d. Paragraph (g)(1) is amended by
removing the phrase ”, effective for the
review period,” for the first sentence
after the title.
e. Paragraph (g)(l)(i)(A) introductory
text is revised.
f. Paragraphs (g)(l)(i)(A)(2) and
(g)(l)(‘MA)(3) are redesignated as
(g)(l)(i)(A)(J) and (g)(l)(i)(A)(4),
respectively; paragraph (g)(l)(i)(A)(l) is
revised; and new paragraph
(g)(l)(i)(A)(2) is added.
g. Paragraph (g)(l)(i)(B) is amended by
removing the word “currently" from the
first sentence.
h. Paragraph (j) is amended by adding
three sentences to the end of the
paragraph.
i. Introductory paragraph (1) is
amended by removing the word “all",
and paragraphs (1)(1) and (1)(3) are
revised.
j. Paragraph (m) is amended by adding
a new sentence between the first and
second sentence.
k. Paragraph (q) is redesignated as
paragraph (r) and new paragraph (q) is
added.
§ 210.18

Adm inistrative reviews.

(a) * * * However, FNS will
approve a State agency’s written request
if FNS determines that the State agency
has demonstrated good cause to delay
implementation of the provisions
specified under this section to January 1,
1993. * * *
*
*
*
*
*

(g) * * *
(1) * * *
(i) * * *
Authority: The provisions of part 210 issued
(A) Determine the number of children
under sec. 2-12,60 S ta t 230, as amended; sec. eligible for free, reduced price and paid
10, 60 Stat. 889, as amended; 84 Stat. 270; 42
lunches, by type, for the review period.
U.S.C. 1751-1760,1779.
To make this determination:
(1) The State agency shall:
2. In § 210.18,
(/] Review all approved free'and
a. Paragraph (a) is amended by adding
reduced price applications for children
a new sentence between the first and
in the reviewed schools back to the
second sentences.
beginning of the school year to
b. Paragraph (c) introductory text is
determine whether each child’s
amended by adding the words ”, unless
application is complete and correctly
otherwise approved by FNS in
approved in accordance with all
accordance with paragraph (a) of this
applicable provisions of 7 CFR Part 245;
section” to the end of the first sentence.
or
c. Paragraph (e)(1) is amended by
{it] Review all approved free and
removing the words “The State agency
reduced price applications effective for
shall review all schools with a free
the review period for children in the
average daily participation of 100 or
reviewed schools; or
more and a free participation factor of
(/;/) Review all approved free and
100 percent or more, but not” and by
reduced price applications effective on
adding in their place the words “Except
for residential child care institutions, the the day(s) the review is conducted for
children in the reviewed schools.
State agency shall review all schools
(2) In lieu of reviewing all o f the free
with a free average daily participation
and reduced price applications as
of 100 or more and a free participation
required under paragraph (g)(l)(iKA}(i )
factor of 100 percent or more. In no
of this section, the State agency may
event shall the State agency review” in
review a statistically valid sample of
their place.

1
The authority citation for 7 CFR
part 210 continues to read as follows:
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those applications. If the State agency
chooses to review a statistically valid
sample of applications, the State agency
shall ensure that the sample size is large
enough so that there is a 95 percent
chance that the actual error rate for all
applications is not ¡less than 2
percentage points less than the error
rate found in the sample (i.e., the lower
bound of the one-sided 95 percent
confidence interval is no more than 2
percentage points Iras than the point
estimate), in addition, the State agency
shall determine the need for follow-up
reviews and base fiscal action upon die
error rate found in die sample.
*
*
*
*
*
(j) * * * As a part of the denial of
all or a part of a Claim for
Reimbursement or withholding payment
in accordance with the provisions of this
section, the State agency shall provide
the school food authority a written
notice which details the grounds on
which the denial of all or a part of the
Claim for Reimbursement or withholding
payment is based. This notice, which
shall be sent by certified mail, return
receipt requested, shall also include a
statement indicating that the school
food authority may appeal the denial of
all or a part of a Claim for
Reimbursement or withholding payment
and the entity (i.e., FNS or State agency)
to which the appeal should be directed.
The State agency shall notify the school
food authority, in writing, of the appeal
procedures as specified in § 210.18(q) for
appeals of State agency findings, and for
appeals of FNS findings, provide a copy
of § 210.3(d)(3) of the regulations.
*

*

'

*

*

*

f<|| -★ * *
(1) Cause, (i) The State agency shall
withhold all Program payments to a
school food authority if documented
corrective action for critical area
violation^) which exceed the review
threshold(s) is not provided within the
deadlines specified in paragraph (k)(2)
of this section; and/or
(ii) The State agency shall withhold
all Program payments to a school food
authority if, in the event that a follow-up
review is not conducted, the State
agency finds that corrective action for a
critical area violation which exceeded
the review threshold was not completed
within the deadlines specified in
paragraph (j) of this section or as
otherwise extended by the State agency
under paragraph (k)(l) of this section;
and/or
(iii) The State agency shall withhold
all Program payments to a school food
authority if, on a follow-up review, the
State agency finds a critical are a
violation which exceeded the review

threshold on a previous review and
continues to exceed the review
threshold on a follow-up review; and/or
(iv) The State agency shall withhold a
minimum of 10 percent of the Program
payments to a school food authority if
the State agency finds, on a follow-up
review, that serious problems continue
to exist in the school food authority’s
verification or recordkeeping activities.
(v) The State agency may withhold
payments at its discretion, if the State
agency finds that documented corrective
action is not provided within the
deadlines specified in paragraph (k}(2)
of this section, that corrective action is
not complete or that corrective action
was not taken as specified in the
documented corrective action for a
general area violation or for a critical
area violation which did not exceed the
review threshold.
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timely manner not to exceed 120 days
from the date of the receipt of the
request for review; appellants are
afforded the right to either a review of
the record with the right to file written
information, or a hearing which they
may attend in person; and adequate
notice is given of the time, date, place
and procedures of the hearing. If the
State agency has not established its own
appeal procedures or the procedures do
not meet the above listed criteria, the
State agency shall observe the following
procedures at a minimum:
(1) The written request for a review
shall be postmarked within 15 calendar
days of the date the appellant received
the notice of the denial of all or a part of
the Claim for Reimbursement or
withholding of payment, and the State
agency shall acknowledge the receipt of
the request for appeal within 10
*
*
*
*
*
calendar days;
(3)
Exceptions. The State agency may,
(2) The appellant may refute the
at its discretion, reduce the amount
action specified in the notice in person
required to be withheld from a school
and by written documentation to the
food authority pursuant to paragraph
review official. In order to be
(l)(l)(i) through (iii) of this section by as
considered, written documentation must
much as 00 percent of the total Program
payments when it is determined to be in be filed with the review official not later
than 30 calendar days after the
the brat interest of the Program. FNS
appellant
received the notice. The
may authorize a State agency to limit
appellant may retain legal counsel, or
withholding of funds to an amount less
may be represented by another person.
than 40 percent of the total Program
payments, if FNS determines such action A hearing shall be held by the review
to be in the best interest of the Program. official in addition to, or in lieu of, a
review of written information submitted
*
*
*
«*
*
by the appellant only if the appellant so
(m) * * * Except that, on an
specifies in the letter of request for
administrative review, the State agency
review.
Failure of the appellant school
may limit fiscal action from the point
.food authority’s representative to
corrective action occurs bach through
appear at a scheduled hearing shall
the beginning of the review period for
constitute the appellant school food
errors identified under paragraphs
(g)(l)(iXA) and (g)(l)(i){B) of this section, authority’s waiver of the right to a
personal appearance before the review
provided corrective action occurs. * *
★
official, unless the review official agrees
to reschedule the hearing. A
*
*
*
*
*
representative of the State agency shall
(q) School food authority appeal o f
be allowed to attend the hearing to
State agency findings. Except for FN S-.
respond to the appellant’s testimony and
conducted reviews authorized under
to answer questions posed by the
§ 210.30(d)(2) of this part, each State
review official;
agency shall establish an appeal
(3) If the appellant has requested a
procedure to be followed by a school
hearing, the appellant and toe State
food authority requesting a review of a
agency shall be provided with at least 10
denial of all or a part of the Claim for
Reimbursement or withholding payment calendar days advance written notice,
arising from administrative or follow-up sent by certified mail, return receipt
requested, of the time, date and place of
review activity conducted by the State
the hearing;
agency under § 210.18 of this part. State
(4) Any information on which the
agencies may use their own appeal
State agency’s action was based shall
procedures provided the same
be available to the appellant for
procedures are applied to all appellants
in the State and the procedures meet die inspection from the date of receipt of the
request For review;
following requirements; appellants are
assured of a fair and impartial hearing
(5) The review official shall be an
before an independent official at which
independent and impartial official other
they may be represented by legal
than, and not accountable to, any person
counsel; decisions are rendered in a
authorized to make decisions that are
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in the denial of all or part of a Claim for
Reimbursement or withholding of
payment, a school food authority may
appeal the FNS findings by filing a
written request with the Chief,
Administrative Review Branch, U.S.
Department of Agriculture, Food and
Nutrition Service, 3101 Park Center
Drive, Alexandria, Virginia, 22302, in
accordance with the appeal procedures
specified in this paragraph;
(i) The written request for a review of
the record shall be postmarked within 15
calendar days of the date the appellant
received the notice of the denial of all or
a part of the Claim for Reimbursement
or withholding payment and the
envelope containing the request shall be
prominently marked “REQUEST FOR
REVIEW”. FNS will acknowledge the
receipt of the request for appeal within
10 calendar days. The acknowledgement
will include the name and address of the
FNS Administrative Review Officer
(ARO) reviewing the case. FNS will also
notify the State agency of the request for
appeal.
(ii) The appellant may refute the
action specified in the notice in person
and by written documentation to the
ARO. In order to be considered, written
§ 210.19 Additional responsibilities.
documentation must be filed with the
*
* *
*
*
ARO not later than 30 calendar days
after the appellant received the notice.
(c ) * * *
(2) * * *
The appellant may retain legal counsel,
(ii)
Unless otherwise specified under or may be represented by another
§ 210.18(m) of this part, fiscal action
person. A hearing shall be held by the
shall be extended back to the beginning ARO in addition to, or in lieu of, a
of the school year or that point in time
review of written information submitted
during the current school year when the by the appellant only if the appellant so
infraction first occurred, whichever is
specifies in the letter of request for
earlier. * * *
review. Failure of the appellant school
H
r
★ #
★
*
food authority’s representative to
appear at a scheduled hearing shall
fd) * * * In conducting management
constitute the appellant school food
evaluations, reviews and audits for any
authority’s waiver of the right to a
fiscal year, the State agency, FNS, or
personal appearance before the ARO,
OIG may disregard any overpayment if
unless the ARO agrees to reschedule the
the total overpayment does not exceed
hearing. A representative of FNS shall
$600 or, in the case of State agency
be allowed to attend the hearing to
claims in State administered Programs,
respond to the appellant’s testimony and
it does not exceed the amount
established under State law, regulations to answer questions posed by the ARO;
(iii) If the appellant has requested a
or procedure as a minimum amount for
hearing, the appellant shall be provided
which claim will be made for State
with a least 10 calendar days advance
losses but not to exceed $600. * * *
*
*
H *
*
written notice, sent by certified mail,
return receipt requested, of the time,
4. In § 210.30, paragraph (d)(3) is
date, and place of the hearing;
redesignated as paragraph (d)(4) and
(iv) Any information on which FNS’s
new paragraph (d)(3) is added.
action was based shall be available to
§ 210.30 Management evaluations.
the appellant for inspection from the
*
*
* *
*
date of receipt of the request for review;
(v) The ARO shall be an independent
(d) * \ \
and impartial official other than, and not
. (3) School food authority appeal of
accountable to, any person authorized to
FNS findings. When administrative or
make decisions that are subject to
follow-up review activity conducted by
appeal under the provisions of this
FNS in accordance with the provisions
of paragraph (d)(2) of this section results section;

subject to appeal under the provisions of
this section;
(6) The review official shall make a
determination based on information
provided by the State agency and the
appellant, and on Program regulations;
(7) Within 60 calendar days of the
State agency’s receipt of the request for
review, by written notice, sent by
certified mail, return receipt requested,
the review official shall inform the State
agency and the appellant of the
determination of the review official. The
final determination shall take effect
upon receipt of the written notice of the
final decision by the school food
authority;
(8) The State agency’s action shall
remain in effect during the appeal
process;
(9) The determination by the State
review official is the,final administrative
determination to be afforded to the
appellant.
★
* *
*
♦
*■
3. In § 210.19,
a. Paragraph (c)(2)(h) is amended by
revising the first sentence.
b. Paragraph (d) is amended by
revising the fourth sentence.

(vi)
The ARO shall make a
determination based on information
provided by FNS and the appellant, and
on Program regulations;
(vfi) W ithin 60 calend ar days of the
receipt of the request for review, by
written notice, sent by certified mail,
return receipt requested, the ARO shall
inform FNS, the S tate agency and the
appellant of the determ ination of the
ARO. The final determ ination shall take
effect upon receipt of the w ritten notice
of the final decision by the school food
authority; .
(viii) The action being appealed shall
rem ain in effect during the appeal
process;

(ix) The*determination by the ARO is
the final administrative determination to
be afforded to the appellant.
♦
★
*
*
PART 215—SPECIAL MILK PROGRAM
FOR CHILDREN
1. The authority citation continues to
read as fo llo w s:J
Authority: Secs. 3,10, Child Nutrition Act
of 1966, 80 Stat. 885, 889, as amended (42
U.S.C. 1772,1779).
2. In § 215.2, new paragraph (s-l) is
added.
§ 215.2

*

Definitions.

:r.

*

(s—1) O IG m eans the O ffice of the
Inspector G eneral of the Department.

*

.

*

*

*

,

*

3. In § 215.11, two new sentences are
added at the end of paragraph (b)(2) to
read as follow s:
§ 215.11 Special responsibilities o f State
agencies.

*

* ' *

*

*

(b) * * *
(2) * * * School food authorities may
appeal a denial of all or a part of the
Claim fo r Reim bursem ent or withholding
of payment arising from review activity
conducted by the S tate agency under
§ 210.18 of this title or by FN S under
§ 210.30(d)(2) of this title. Any such
appeal shall b e subject to the
procedures set forth under § 210.18(q) of
this title or § 210.30(d)(3) of this title, as
appropriate.

*

*

*

*

*

4. In § 215.13, paragraph (e) is revised
as follow s:
§ 215.13
audits.

*

Management evaluations and

*
*
*
*
(e)
In conducting management
evaluations, reviews and audits for any
fiscal year, the State agency, FNS, or
OIG may disregard any overpayment if

Federal Register / Vol. 57, No. 166 / Wednesday, August 26, 1992 / Rules and Regulations

38587

intended to have retroactive effect. This
final rule will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
George A Braley,
conflict with this rule.
Acting Administrator.
The Act provides that administrative
[FR Doc. 92-20400 Filed 6-25-92; 845 am)
proceedings must be exhausted before
BILLING CODE 3410-30-M
parties may file suit in court. Under
section 8c(15)(A) of the Act, any handler
subject to an order may file with the
Agricultural M arketing Service
Secretary a petition stating that the
order, any provision of die order, or any
7 CFR Part 947
obligation imposed in connection with
[Docket No. FV-92-049FR ]
PART 220—SCHOOL BREAKFAST
the order is not in accordance with law
PROGRAM
and requesting a modification of the
Oregon-Califomia Irish Potatoes;
order or to be exempted therefrom. A
1. The authority citation continues to
Relaxation of Pack Regulations
handier is afforded the opportunity for a
read as follows:
hearing on the petition. After a hearing
AGENCY: Agricultural Marketing Service.
Authority: Secs. 4 and 10 of the Child
USDA
the Secretary would rule on the petition.
Nutrition Ac* of 1966,60 Stat. 686,889 (42
The
Act provides that the district court
ACTION:
Filial
rule.
U.S.C. 1773,1779), unless otherwise noted.
of the United States in any district in
2. in § 220.2, new paragraph (q-2) is
SUMMARY: The U.S. Department of
which the handler is an inhabitant, or
added to read as follows:
Agriculture (Department) is adopting,
has his principal place of business, has
without modification, as a final rule die
jurisdiction in equity to review the
§220.2 Oeflnfons.
provisions of an interim final rule which Secretary’s ruling on the petition,
*
«*
-ft
relaxed the pack regulations for Oregon- provided a bill in equity is filed not later
(q-2) OfG means the Office of the
Califomia Irish potatoes to allow
than 20 days after date of entry of the
Inspector General of the Department.
handlers to ship U.S. No. 2 grade Irish
ruling.
*
it'
*
*
-*
potatoes, weighing at least 16 ounces, in
Pursuant to requirements, set forth in
3. in § 220.13, two new sentences are
50-pound cartons. This action will
the Regulatory Flexibility Act (RFA), the
added at die end of paragraph 10(23 to
enable handlers to ship a substantial
Administrator of the Agricultural
read as follows:
amount of this season’s U.S. No. 2 grade Maricetmg Service (AMS) has
potatoes in cartons, thus meeting
considered the economic impact of this
§220.13 Special responsibilities o f State
customer demands and maximizing
rule on small entities.
agencies.
grower returns. This action was
* * *
* ' <#
*
The purpose of the RFA is to fit
recommended by the Oregon-Califomia
regulatory actions to the scale of
(f) * * *
Potato Committee (committee), which is business subject to such actions In order
(2) * * * School food authorities may
the agency responsible for local
that small businesses will not be unduly
appeal a denial of all or a part of die
administration of the order.
or disproportionately burdened.
Claim for Reimbursement or withholding
EFFECTIVE DATE: August 2 0 ,1992.
Marketing orders issued pursuant to the
of payment arising hem review activity
Act, and rules issued thereunder, are
FOR FURTHER INFORMATION CONTACT:
conducted by the State agency under
unique in that they aTe brought about
Kathleen M. Finn, Marketing Specialist,
§ 210.16 of this tide or by FNS under
Marketing Order Administration Branch, through group action of essentially small
§ 210.30(d)(2) of this tide. Any such
entities acting on their own behalf.
Fruit and Vegetable Division, AMS,
appeal shall be subject to the
Thus, both statutes have small entity
procedures set forth under § 210.18(q) of USDA room 2523-S., P.Q. Box 96458,
orientation and compatibility.
Washington, DC 20096-6456; telephone:
this title or § 210.30(d)(3) of this tide, as
There are approximately 50 handlers
(202) 720-2170.
appropriate.
*
* . . *
,*
*
of Oregon-Califomia potatoes subject to
SUPPLEMENTARY INFORMATION: This
regulation under the marketing order
final rule is issued under Marketing
4. In § 220.15, paragraph (f) is revised
and approximately 470 producers in the
Agreement
and
Order
No.
947
(7,
CFR
to read as follows:
production area. Small agricultural
part 947], as amended, regulating the
§ 220.15 Managem ent evaluations and
producers have been defined by the
handling of Irish potatoes grown in
audits.
Small Business Administration [13 CFR
Oregon (except Malheur County) and
*
*
*
*
*
121.601] as those having annual receipts
certain counties in California. The
(f)
In conducting management
of less than $500,000, and small
marketing agreement and order are
agricultural service firms are defined as
evaluations, reviews and audits for any
authorized by the Agricultural
those whose annual receipts are less
fiscal year, the State agency, FNS, or
Marketing Agreement Act of 1937, as
OXG may disregard any overpayment if
than $3,500,000. The majority of the
amended [7 U.S.C. 801-674], hereinafter
the total overpayment does not exceed
Oregon-California potato producers and
referred to as the Act.
$600 or, in the case of State agency
handlers may be classified as small
This rule has been reviewed by the
claims in State administered Programs,
entities.
Department in accordance with
it does not exceed the amount
The handling requirements for fresh
Departmental Regulation 1512-1 and the
established under State law, regulations criteria contained in Executive Order
Oregon-Califomia potatoes are specified
or procedure as a minimum amount for
in 7 CFR 947J34G. Potatoes shipped to
12291 and has been determined to be a
which claim will be made for State
points within the continental United
“non-major” rule.
losses but not to exceed $600. However,
States are required to be at least 2
This final rule has been reviewed
no overpayment is to be disregarded
inches in diameter or 4 ounces in weight,
under Executive Order 12776, Civil
where there is substantial evidence of
Justice Reform. This action is not
and potatoes shipped to export
the total overpayment does not exceed
$600 or, in the case of State agency
claims in State administered Programs,
it does not exceed the amount
established understate law, regulations
or procedure as a minimum amount for
which claim will be made for State
losses but not to exceed $600. However,
no overpayment is to be disregarded
where there is substantial evidence of
violations of criminal law or civil fraud
statutes.

violations of criminal law or civil fraud
statutes.
Dated: August 20.1992.

