14648

Federal Register / Vol. 57, No. 78 /| Wednesday, April 22, 1992 / Rules and Regulations

this announcement, except that
statements indicating there is a public
inspection file at the station containing
the renewal application and other
information on the license renawal
process, shall be omitted.

(B] LS I

(4) For low power TV stations locally
originating programming (as defined by
§ 74.701(h)), at the same time as for
commercial TV stations, or as close to
that time as possible.

[ii) L

(A) An applicant who files for
renewal of a low power TV station
locally originating programming (as
defined by § 74.701(h)) shall broadcast
this announcement, except that
statements indicating there is a public
inspection file at the station containing
the renewal application and other
information on the license renewal
process, shall be omitted.

(B] * * &

(4) For low power TV stations locally
originating programming (as defined by
§ 74.701(h)), at the same time as for
commercial TV stations, or as close to
that time as possible.

. * . . *

(8) An applicant who files for
authorization or major modifications, or
a major amendment thereto, for a low
power TV, TV translator, TV booster,
FM translator, or FM booster station,
must give notice of this filing in a daily,
weekly or biweekly newspaper of
general circulation in the community or
area to be served. Likewise, an
applicant for assignment, transfer or
renewal, or a major amendment thereto,
for a low power TV, TV translator or FM
translator station, must give this same
type of newspaper notice. * * *

(1) LR N

(ii’ L

(G) A statement, if applicable, that the
station engages in or intends to engage
in rebroadcasting, and the call letters,
location and channel of operation of
each station whose signals it is
rebroadcasting or intends to
rebroadcast.

(H) A statement that invites comment
from individuals who wish to advise the
FCC of facts relating to the renewal
application and whether the station has
operated in the public interest.

(h) * * * However, an applicant for
renewal of a license that is required to
maintain a public inspection file, shall,
within 7 days of the last day of
broadcast of the required publication
announcements, place in its public
Inspection file a statement certifying
compliance with § 73.3580 along with
the dates and times that the pre-filing

and post-filing notices were broadcast
and the text thereof, * * *

L] - - - -

Federal Communications Commission.
Donna R. Searcy,

Secretary.

[FR Doc. 829420 Filed 4-21-92; 8:45 am]
BILLING CODE 6712-01-M

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 514, 532, and 552
[APD 2800.12A CHGE 37]

General Services Administration
Acquisition Regulaticn; Miscelianeous
Changes

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Final rule.

SUMMARY: The General Services
Administration Acquisition Regulation
(GSAR) is amended to revise section
501.105 to update the list of OMB control
numbers; revise section 501.170-1 to
update the handbook reference; revise
section 501.603-70 to amend paragraphs
(h)(1)(ii) to refer to Basic Procurement or
Introduction to Contracting and to
amend paragraph (h)(1){v) to delete the
requirement for the Advanced
Procurement Management Course;
revise section 514.4068-3 to substitute
“contracting director” for the “Head of
the contracting activity" so that
determination regarding mistakes in
bids may be made by contract directors;
delete section 532.502-3, which is no
longer needed by contracting activities;
revise paragraph (b) of clause 552.223-72
to delete an obsolete reference to
Federal Standard 313B and to make the
definition consistent with FAR 52.223-3;
delete section 552.232~74, which is no
longer needed by the contracting
activities and to illustrate the February
1982 edition of the GSA Form 3503,
Representations and Certifications.
Copies of GSA Forms may be obtained
from the Director of the Office of GSA
Acquisition Policy (VP), 18th and F
Streets, NW., Washington, DC 20405.
The intended effect is to improve the
regulatory coverage and provide
uniform procedures for contracting
under the regulatory system.

EFFECTIVE DATE: April 30, 1992,
however, may be observed earlier.

FOR FURTHER INFORMATION CONTACT:
Ida M. Ustad, Office of GSA Acquisition
Policy {202) 501-1224.

SUPPLEMENTARY INFORMATION:
A. Public Comments

This rule was not published in the
Federal Register for public comment
because it does not have a significant
effect beyond the internal operating
procedures of the agency.

B. Executive Order 12281

The Director, Office of Management
and Budget (OMB), by memorandum
dated September 14, 1984, exempted
certain agency procurement regulations
from Executive Order 12291. The
exemption applies to this rule.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 801, et seq.) does not apply
because the proposed rule was not
required to be published in the Federal
Register.

D. Paperwork Reduction Act

The paperwork reduction act does not
apply because the rule does not impose
any recordkeeping requirements or
information collection requirements on
contractors or the public that require the
approval of OMB under 44 U.S.C. 3501,
et seq.

List of Subjects in 48 CFR parts 501,
514, 532 andf 552 continues to read as
follows: Government procurement.

48 CFR parts 501, 514, 532, and 552 are
amended as set forth below.

1. The authority citation for 48 CFR
parts 501, 514, 532 and 552 continues to
read as follows.

Authority: 40 U.S.C. 488(c).

PART 501—GENERAL SERVICES
ADMINISTRATION ACQUISITION
REGULATION SYSTEM

2. Section 501.105 is revised to read as
follows:

501.105 OMB Approval under the
Paperwork Reduction Act.

The following OMB control numbers
apply:

GSAR reference

507.305
509.105-1(a)
510.004-70
510.011()
512.104(a)(2)
512.104{a)(4)
514.201(7)(a)
516.203-4(b)
516.505
519.708(b)
522.406-6.
523.370
525.105-70(d)
525.205
532.502-3
532.905-70
532.905-71
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GSAR reference

537.110(a)
537.110(b)
538.203-71(a)
538,203-72(b)
542.1107
548.302-70
548.302-71
546.570
552.207-70
552.210-74
552.210-79
552.212-1
552.212-71
552.214-75.
552.216-71
552.216-73
552.219-73
552.223-71
552.225-70
562.225-75
562.228-74
§52.232-74
552.232-79
552.237-70
552.237-71
552.238-70
552.238-72
552.242-70
552.248-70
552.246-72
552.249-71
GSA-72
GSA-72-A
GSA-527
GSA-618-D
GSA-1142
GSA-13684
GSA-1678
GSA-2419
570.802(c)

1215-0149
3090-0080
3090-0088
3090-0027
9000-0102
3090-0086

3. Section 501.170-1 is revised to read
as follows:

501.170-1 GSA orders and handbooks.

Internal agency guidance, as
described in FAR 1.301(a)(2), must be
issued by heads of contracting activities
in the form of a GSA order or handbook.
GSA orders and handbooks must not
unnecessarily repeat, paraphrase, or
otherwise restate the FAR and GSAR.
Policies and procedures for issuing GSA
orders and handbooks are in the HB,
Writing GSA Internal Directives (OAD P
1832.3A).

4. Paragraph (h)(1)(ii) and (h)(1){v) of
section 501.603-70 are revised to read as
follows:

501.603-70 Contracting officer warrant
program (COWP).

(h) ® Lis

[l ) .o

(ii) Basic level (Does not apply to
realty leasing and sales personnel)

(A) Small Purchases/Schedule
Contracts—40 hours;

(B) Basic Procurement or Introduction
to Contracting—40 hours;

(C) Contract Administration for
Program Personnel—40 hours;

(Applicable to Buildings Managers
Only);

(D) Basic Fleet Management
Procurement—420 hours (Only course
required for Fleet Managers).

(v) Senior level {over $100,000). (Does
not apply to realty leasing and sales
personnel)

(A) Executive Seminar in
Acquisition—24-40 hours;

(B) Advanced Contract
Administration—40 hours.

PART 514—SEALED BIDDING

5. Section 514.406-3 is revised to read
as follows:

514.406-3 Other mistakes disclosed
before award.

(a) Delegations of authority by head
of the agency. In accordance with FAR
14.406-3(e), the contracting directors
(see 502.101) are authorized, without
power of redelegation, to make the
determinations regarding corrections
and/or withdrawals treated in FAR
14.408-3 (a), (b), and (c), and to make the
corollary determinations not to permit
withdrawal or correction for reasons
indicated in FAR 14.406-3(d).

(b) Format for determinations.
Determinations under FAR 14.406-3
must be prepared in the following
format.

Findings and Administrative Determination
Alleged Mistake in Bid (“Prior to Award" or
“After Award”)

By
(Name of Bidder)

(IFB No. )

Pursuant to Federal Acquisition Regulation
14.408 and General Services Administration
Acquisition Regulation 514.408, I hereby

make the following findings
Findings
(List in chronological order the information

required by FAR 14.408, including a
numerical list of exhibits)

Determination

Based on the above findings, 1 hereby
determine in accordance with FAR {14.406-3
(a) or (b}, {c), (d), (g) or 14.406-4) that {include
an appropriate statement indicating the
determination to permit withdrawal,
correction, etc.).

Contracting Officer (For determinations
under FAR 14.406-3(g)(5) or 14.406-4)

Date

or

Contracting Director (For determinations
under FAR 14.406-3 (a), (b), (c) or (d)}

Date

I reviewed the above case as to form,
technical accuracy of the proposed
determination, and the general accuracy of
the supporting evidence and approve it as to
legal sufficiency.

Assigned Counsel

Date
(c) Legal review and approval.
Assigned counsel must approve
determinations by the contracting
director and contracting officer
regarding mistakes in bid.

PART 532—CONTRACT FINANCING

§32.502-3 [Removed]

6. Section 532.502-3 is removed.

7. The clause date and paragraph (b)
of section 552.223-72 are revised to read
as follows:

§52.223-72 Nonconforming Hazardous
Materials.

- - * * -

Nonconforming Hazardous Materials
(MAR 19982)

(b) *Hazardous materials,” as used in
this clause, includes any material
defined as hazardous under the latest
version of Federal Standard No. 313
(including revisions adopted during the
term of the contract).

552.232-74 [Removed]
8. Section 552.232-74 is removed.
Dated: April 13, 1992.
Richard H. Hopf 111,
Associate Administrator for Acquisition
Policy.
[FR Doc. 82-8313 Filed 4-21-92; 8:45 am]
BILLING CODE 6220-81-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AB

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for Sedum
Integrifolium ssp. leedyl (Leedy’s
roseroot)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
Sedum integrifolium ssp. leedyi (Leedy's
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roseroot) to be a threatened species
under the authority of the Endangered
Species Act of 1973, as amended (Act).
This rare inhabitant of algific talus cliffs
occurs in only six locations (four sites in
Minnesota and two sites in New York).
The species is threatened by the rarity
of its fragile and unique “cliff-side”
habitat. This action will implement
Federal protection provided by the Act
for Leedy's roseroot. Critical habitat is
not being designated.

EFFECTIVE DATE: May 22, 1992,

ADDRESSES: The complete file for this
rule is available for inspection during
normal business hours at the Division of
Endangered Species, U.S. Fish and
Wildlife Service, Federal Building, Fort
Snelling, Twin Cities, Minnesota 55111.

FOR FURTHER INFORMATION CONTACT:
Mr. Craig Johnson, Chief, Division of
Endangered Species (See ADDRESS
section), at 612 725-3276 or FTS 725-
3278,

SUPPLEMENTARY INFORMATION:
Background

Leedy’s roseroot, Sedum integrifolium,
spp. leedyi (Rosendahl et Moore)
Clausen, was discovered by John L.
Leedy in 1936 growing high on a
limestone cliff along the Root River in
Olmsted County, Minnesota (Clausen
1975). Leedy's roseroot is an isolated
subspecies of a common western United
States species. The range of the western
subspecies and Leedy's roseroot do not
overlap and they appear to have been
isolated for a long time (approximately
10,000 years). Leedy's roseroot is more
robust than most other Sedum species
and it is characterized by tall floral
stems. Its leaves are glaucous, oblong,
and blue-green, averaging 30mm long,
with irregularly dentate to entire
margins. The-plant is dioecious and the
flowers are small, arranged in
corymobose cymes. The petals are
usually dark red with varying shades of
yellowish white at the base. Some
populations from Minnesota have petals
that are dark red to the base and others
have petals with greenish white bases.
Observations at one Minnesota site
(Wayne Ostlie, The Nature
Conservancy, lowa Chapter, in /itt.,
1991) reveal that entire flower heads are
sometimes yellow or green/yellow and
occur with red flowered plants. Leedy's
roseroot plants at another Minnesota
location have been noted to have orange
flower heads (Frest 1986). Some plants
in New York have petals with yellow or
greenish yellow at the base. The
subspecies has a thick, scaly rhizome
that is usually conspicuous in the
crevices of rock cliffs where it grows

(Rosendahl and Moore 1947; Coffin and
Pfannmuller 1988).

Leedy's roseroot grows on cliffs that
have cold water dripping into the soil in
Minnesota (limestone cliffs with bands
of bentonite) and on limestone and shale
cliffs in New York. The plant is limited
to those areas on the cliffs where ground
water seeps through the cracks in the
rock. As a result, the local environment
remains cool and wet throughout the
summer, a condition probably similar to
the climate of the last ice age. Leedy's
roseroot is believed to be a remnant of
the Pleistocene flora and it may have
once ranged across most of the
continent before the last period of
glaciation (Coffin and Pfannmuller 1988).

Leedy’s roseroot was added to the
Plant Notice of Review in 1980 as a
Category 2 species. Receipt of
subsequent additional information
indicates that the species warrants the
protection of the Act because of its
rarity and threats of habitat alteration.
At present, it is known to occur in only
six sites; five of these sites are viable.
Four locations occur in Minnesota and
two in New York. In Minnesota, the
population at each site contains 1000 to
3000 individuals and occupies over 100
yards of cliff face. The four Minnesota
locations include Deer Creek and Bear
Creek (in Fillmore County), Simpson
Cliff and the Whitewater Wildlife
Management Area (in Olmsted County)
(Ostlie, in litt., 1988, Coffin and
Pfannmuller 1988, Refsnider, pers.
comm.). The New York population on
the western edge of Seneca Lake, with
approximately 10,000 individuals in an
area 1 to 2 miles long (Rosendahl and
Moore 1947). A population count in 1991
by the New York Natural Heritage
Program staff indicates that this
population may now number
approximately 6,000-10,000 individual
plants (Stephen Young, New York
Heritage Botanist, pers. comm. 1991). A
single robust individual plant occurs at
Watkins Glen, but is thought to have
been introduced (Clausen 1975).

Because of its unique habitat, the
subspecies is often associated with
other globally rare and endangered
species. For example, several species of
rare landsnails are often found in
conjunction with Leedyi's roseroot
including Novisuccinea ssp. A and N.
gsp., and Vertigo hubrichti. In addition,
several rare plants are known to occcur
at the Minnesota sites including Draba
arabisans, Arabis laevigata (smooth
rock cress), and Poa wolfii (Wolf's spear
grass) (Ostilie in /itt., 1988).

Summary of comments and
Recommendations

In the June 18, 1991, proposed rule and
associated notifications, all interested
parties were requested to submit factual
reports or information that might
contribute to the development of a final
rule. Appropriate state agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices inviting general public comment
were published in the Jthaca Journal
(Ithaca, New York) on July 23, 1991, the
Watkins Review and Express (Watkins
Glen, New York) on July 24, 1991, and
the Post-Bulletin (Rochester, Minnesota)
on July 20, 1991. Several New York
landowners responded via telephone
and were provided information that
explained the listing process. New York
Congressman Alfonse D'Amato’s office
called in response to an inquiry from a
constituent. A letter was sent to the
Congressman’s office explaining the
status of Sedum integrifolium ssp. leedyi
and how Federal and state rare plant
laws would affect landowners. Eleven
written comments were received from
the following and are discussed below:
the Minnesota Department of Natural
Resources, the Minnesota Department of
Agriculture, the Olmstead County
Minnesota Planning Department, the
Minnesota Farm Bureau Federation, six
private individuals (five of whom are
landowners), and the Iowa Chapter of
The Nature Conservancy. Comments
supporting the proposal were received
from the Minnesota Department of
Natural Resources, The Iowa Nature
Conservancy, and one New York
landowner. Six commenters offered
additional information and thoughts
about the species but did not take a
position on the listing. Two private
individuals opposed the action and
raised the following issues:

Issue 1

Although rare, the species has
survived since the ice age, adapted to
current conditions, and does not appear
to have difficulty in surviving. Why
protect the plant? The Fish and Wildlife
Service should spend time doing
something about the zebra mussel.

Service response

The Endangered Species Act of 1973,
as amended, requires that the Service
take actions necessary to protect the
ecosystems upon which endangered and
threatened species depend and recover
them to the point where protection of
the Act is no longer necessary. Although
Leedy's roseroot has survived since the
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last ice age and has adapted to current
conditions, its continued survival is
threatened by habitat loss and
degradation. Based on the best
biological data available for Leedy's
roseroot, the Service believes it is
prudent to place the species under the
protection of the Act. This action will
enable the Service, state conservation
agencies, interested individuals, and
private organizations to initiate actions
to prevent further decline of the species
and chart a course to recovery. This is
particularly important, since we are ata
stage with this species where its
survival can be assured with some
specific protection actions. Alerting
landowners and the public to the
biology of the species and the need for
habitat protection are some of the initial
actions.

The Service has begun to address the
impacts of the zebra mussel on native
freshwater mussel species by evaluating
the effects of chemicals proposed for
zebra mussel control on non-target
organisms, We have also identified the
need for baseline information on various
physiological and biochemical
characteristics of native mussels in
various river systems before zebra
mussels become established {Diane
Waller, Aquatic Biologist, Fish and
Wildlife Service, in /itt. 1991).

Issue 2

Residential development along Seneca
Lake (New Yerk) is not proceeding at a
pace with ather areas. Current New
York State watershed regulations and
rare species legislation offer protection
for Leedy's roseroot, and citizens are
“environmentally aware," so why are
we spending time on this?

Service response

The Service recognizes the importance
of state and local legislation and other
protection efforts to protect and recover
rare species, Placing species under the
protection of the Endangered Species
Act of 1973, as amended, strengthens
local protection positions and provides
additional resources for the recovery of
species. It is important to note that
Leedy's roseroot is not restricted to New
York, but occurs in Minnesota, where
protection is not provided to the same
degree. Placing this species under the
protection of the Act insures protection
and recovery range-wide. The Service
will be in a position to devote resources
for research and habitat protection.

Issue 3
If the Fish and Wildlife Service would

search similar areas in Ohio, Tennessee,
Kentucky, and Pennsylvania, we would

probably discover additional
populations.

Service response

Extensive surveys have been
conducted for this species, based on
historical records; botanists have
searched for rare plant species since
early settlement times. Range-wide
surveys within New York and
Minnesota have been completed, and
the Service believes the records for this
species are complete. Status surveys
were not conducted in areas outside of
the species' historical range. The Service
does not believe that additional surveys
will reveal appreciably more
occurrences of this species.

Issue 4

Shouldn't the Service attempt to
stimulate interest for this plant as a
commercial product, which would
encourage people to plant the species as
an addition to rock gardens?

Service Response

The purpose of the Act is to preserve
ecosystems upon which endangered and
threatened species depend and recover
species to the point where they are no
longer in danger of extinction. Affording
coverage of the Act to a species is not
for the purpose of utilizing them for
commercial endeavors. Due to the
plant's unique habitat needs it may not
be feasible for the plant to be utilized for
commercial product. The Service is not
aware of any commercial interest in this
species.

The Service has considered all eleven
comments received and has
incorporated them into this final rule as
appropriate.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all available
information, the Service has determined
that Sedum integrifolium ssp. leedyi
(Rosend. and Moore) Clausen should be
classified as a threatened species.
Section 4(a)(1) of the Endangered
Species Act (18 U.S.C. 1531 et seg.), and
regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act, set forth the
procedures for adding species to the
Federal lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to Sedum integrifolium spp.
leedyi {Leedy’s roseroot] are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

In Minnesota, ground water
contamination and change are the
greatest threat to this subspecies.
Contamination of ground water is likely
through filling or dumping in sink holes
adjacent to the cliffs. Sink holes are
highly vulnerable because they provide
direct access to the ground water and
are the main source of seepage on the
cliffs. One of the largest sink holes
behind Simpson Cliff in Minnesota has
already been used for dumping.

In New York, the Glenora CHiff site is
threatened by residential development
along Seneca Lake. The uplands
adjacent to the cliff are primarily
wooded and the homes are being built
away from the cliff edge along Glenora
Road. However, many homeowners
have built stairs down to the iake shore
and some have cleared vegetation from
the cliff to enhance their view of the
lake. In some areas, trees have been cut
and dumped over the cliff edge onto the
areas where the roseroot grows. These
changes can directly affect the plants, as
well as affect the microhabitat of the
area, which can make it less suitable for
a roseroot population.

The use of agricultural pesticides in
adjacent upland farmland (cropland in
Minnesota and vineyards in New York)
may directly affect the quality of the
ground water. However, in Minnesota, if
Leedy's roseroot is affected as a result
of chemical use on adjacent agricultural
lands, no violation will result as long as
reasonable care was taken during the
chemical application process. Road
building and quarrying within karst
formations of the Minnesota region pose
additional threats. This type of
disruption would affect the subsurface
water flow in an area and change the
ground water seepage at a cliff face.
Since the plants require this seepage,
any change in ground water flow could
affect them. Residential development
and alteration of the cliff-face and cliff-
top habitat around Seneca Lake in New
York could also affect ground water
quality and flow,

Erosion of the cliffs is another major
threat. The slopes are unstable and, in
places, overlying vegetation sloughs off
to leave behind bare talus and soil.
Natural erosion and rock slides often
result in the loss of individual plants. In
1990, runoff from heavy rains dislodged
many individual plants from the cliff
face at Deer Creek in Minnesota.
Uncontrolled cropland runoff has cut
gullies into at least one of the sites in
Minnesota. Grazing is a threat at one
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Minnesota site, especially where the
cliff gives way to a more gentle slope
where Leedy's roseroot plants that may
have been dislodged from higher
elevations have again taken root. The
talus slope below the Deer Creek cliff in
Minnesota was extensively damaged by
grazing in 1990. The grazing completely
extirpated another rare plant
population, Chrysosplenium iowense,
from the site. Logging in the hardwood
forests above some of the Minnesota
sites may cause problems with erosion
in the future (Coffin and Pfannmuller
1988, Ostlie 1988).

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Commercial trade in this species is
not known to occur. It seems unlikely
that commercial trade will develop
because the species is difficult to
propagate or cultivate,

C. Disease or Predation

None that is known to affect this
taxon.

D. The Inadequacy of Existing
Regulatory Mechanisms

Sedum integrifolium ssp. leedyi is
legally protected in New York, where it
is listed as endangered. State law
prohibits removal or destruction of the
plant without permission of the
landowner. The largest population at
Seneca Lake in New York is privately
owned. A one-acre parcel of land
containing Leedy's roseroot along 289
feet of Seneca Lake is legally protected
by the Finger Lakes Land Trust with a
conservation easement through The
Nature Conservancy. The subspecies is
listed as endangered in the State of
Minnesota where the state Endangered
Species Act prohibits the taking,
transport, or sale of any endangered or
threatened plant or animal (or parts
thereof). However, the Minnesota law
has numerous exceptions that weaken
its coverage in agricultural areas. Three
of the four areas in Minnesota with
Leedy's roseroot are in agricultural
areas and are owned privately, and the
fourth site is owned and protected by
the State of Minnesota (plans are
needed for the specific protection of
Leedy's roseroot at this site). Two of the
privately-owned sites have been
registered in the Minnesota Registry of
Natural Areas with The Nature
Conservancy, but the registry does not
confer legally binding protection. The
Federal Endangered Species Act offers
possibilities for additional protection of
this taxon through section 6 cooperation
between the states and the Service and

through section 7 (interagency
cooperation) requirements.

E. Other Natural or Manmade Factors
Affecting its Continued Existence

In addition to the dangers of
development, ground water
contamination, erosion, and grazing, the
subspecies is highly vulnerable because
the areas where it is located are
isolated, disjunct, few in number, and,
for the most part, they are privately
owned and vulnerable. It is unlikely that
more populations will be found in
Minnesota because extensive surveys of
approximately 400 algific slopes have
been undertaken during the last 10 years
with only one new location for Leedy’s
roseroot found in 1989.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to propose this
rule. Based on this evaluation, the
preferred action is to list Sedum
integrifolium spp. leedyi as threatened.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that, to the maximum extent
prudent and determinable, the Secretary
designate any habitat of a species which
is considered to be critical habitat at the
time the species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat
is not prudent for this species at this
time. This determination is based on the
premise that such a designation would
not be beneficial to the species (50 CFR
424.12). The limited number of
populations and individuals of Leedy's
roseroot make this plant vulnerable to
taking, an activity difficult to enforce
against and only regulated by the Act
with respect to plants in cases of (1)
removal and reduction to possession of
listed plants from lands under Federal
jurisdiction, or their malicious damage
or destruction on such lands; and (2)
removal, cutting, digging up, or
damaging or destroying in knowing
violation of any state law or regulation,
including state criminal trespass laws.
Such provisions are difficult to enforce.
Even though this species has not proven
to be easily cultivated, collectors might
be attracted to the locale of known
populations by the publication of maps
and other specific location information.
One of the landowners who commented
urged us not to draw attention to the
plants' location, because increased
activity would affect the cliff ecosystem.
The cliffs and slopes where these
populations are located are unstable
and trespass could increase erosion at
the sites. No benefit from critical habitat

designation has been identified that
outweighs the threat of trespass and
collection. The principal landowners
have been notified of the location and
importance of protecting this species’
habitat. Protection of this species’
habitat will be addressed through the
recovery process and through Section 7
consultation procedures. The Service
finds that designation of critical habitat
is not presently prudent for this species.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. The protection required of
Federal agencies and the prohibitions
against certain activities involving listed
plants are discussed, in part, below. The
Minnesota Department of Resources
Natural Heritage program continues an
ongoing field inventory to gather
biological data and distributional
records for this species. Several private
landowners in New York are attempting
to preserve the wooded uplands above
the shores of Seneca Lake in order to
reduce the chance for groundwater
contamination. The Olmsted County
General Land Use Plan addresses the
preservation of “‘open space” that
includes areas around two Leedy's
roseroot sites in that county. The county
has also adopted a Comprehensive
Water Management Plan that should
provide additional protection against
groundwater contamination.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in destruction
or adverse modification of proposed
critical habitat, If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to ensure that
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activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service. 4

The Act and its implementing
regulations found at 50 CFR 17.71 and
17.72 for threatened species set forth a
series of general trade prohibitions and
exceptions that apply to all threatened
plants. All trade prohibitions of section
9(a)(2) of the Act, implemented by 50
CFR 17.71, apply. These prohibitions, in
part, make it illegal for any person
subject to the jurisdiction of the United
States to import or export, transport in
interstate or foreign commerce in the
course of a commercial activity, sell or
offer for sale, this species in interstate
or foreign commerce, or to remove and
reduce the possession of the species
from areas under Federal jurisdiction. In
addition, for listed plants the 1988
amendments (Pub, L. 100-478) to the Act
prohibit the malicious damage or
destruction on Federal lands and the
removal, cutting, digging up, or
damaging or destroying of listed plants
in knowing violation of any State law or
regulation, including State criminal
trespass laws. Certain exceptions apply
to agents of the Service and State '
conservation agencies. The Act and 50
CFR 17.72 also provide for the issuance
of permits to carry out otherwise

It is anticipated that few trade permits
would ever be sought or issued because
the species is not common in cultivation
or in the wild. Requests for copies of the
regulations on plants and inquiries
regarding them may be addressed to the
Office of Management Authority, U.S.
Fish and Wildlife Service, P.O. Box 3507,
Arlington, Virginia 22203, telephone
(703/358-2093).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation
PART 17—[AMENDED]

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544, 16 U.S.C. 4201-4245; Pub. L. 99~
625, 100 Stat. 3500, unless otherwise noted.

2. Amend § 17.12(h) by adding the
following, in alphabetical order under
Crassulaceae, to the List of Endangered
and Threatened Plants:

§ 17.12 Endangered and threatened

prohibited activities involving 1988, Bear Creek Maderitic Cliff: ~ Ptants.
threatened species under certain Preserve Design. Report for The Nature H i 4 i 2
circumstances. ™  Conservancy, Minnesota Field Office. [§ T BAGE
Sottine Critical Special
Historic range Status When listed p
Scientific name Common name e Patitst o
Crassulaceae—Stone Crop
Family
Sedum integrifolium ssp. leedyi....... Leedy's roseroot ..., 460 N/A N/A

US.A. (MN, NY)DT ....rnrremiraiininiinne

(Final: Sedum integrifolium ssp. leedyi
(Rosend. and Moore) Clausen, Leedy's
roseroot—Threatened).

Dated: April 7, 19892.
Richard N. Smith,
Acting Director, U.S. Fish and Wildlife
Service.
[FR Doc. 92-9174 Filed 4-21-92; 8:45 am]
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 227
[Docket No. 910647-2043)

Endangered and Threatened Species;
Threatened Status for Snake River
Spring/Summer Chinook Salmon,
Threatened Status for Snake River Fall
Chinook Salmon

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

SUMMARY: NMFS has determined that
Snake River spring/summer chinook
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salmon (Oncorhynchus tshawytscha) Fall Chinook Salmon Under the stated that Snake River spring and
and Snake River fall chinook salmon are Endangered Species Act (ETSD 1891). summer chinook salmon should each be

“species" under the Endangered Species
Act of 1973, as amended, 16 U.S.C. 1531
et seq. (ESA), and should be listed as
threatened. Snake River spring/summer
chinook salmon have declined to low
numbers and are dispersed over a large,
complex river system. Snake River fall
chinook salmon have substantially
declined in abundance and are currently
limited to a fraction of their former
range. Hydropower development, water
withdrawal and diversions, water
storage, harvest, and inadequate
regulatory mechanisms are factors
contributing to the decline of these
species and represent continued threats
to their existence.

In a separate rulemaking, the U.S. Fish
and Wildlife Service (FWS), Department
of the Interior, will add the Snake River
spring/summer chinook salmon and the
Snake River fall chinook salmon to the
U.S. List of Endangered and Threatened
Wildlife.

EFFECTIVE DATE: May 22, 1992,

FOR FURTHER INFORMATION CONTACT:
Rob Jones, NMFS, Protected Species
Program, Environmental and Technical
Services Division, 911 NE. 11th Avenue,
room 620, Portland, OR 97232, telephone
(503) 230-5429 or FTS—429-5429, or
Patricia Mdntanio, NMFS, 1335 East-
West Highway, Silver Spring, MD 20910,
telephone (301) 713-2322.
SUPPLEMENTARY INFORMATION:

Background

On June 7, 1990, NMFS received
petitions from Oregon Trout, with co-
petitioners Oregon Natural Resources
Council, the Northwest Environmental
Defense Center, American Rivers, and
the Idaho and Oregon Chapters of
American Fisheries Society, to list
Snake River spring chinook salmon,
Snake River summer chinook salmon
and Snake River fall chinook salmon
under the ESA. NMFS published a
notice on September 11, 1990 (55 FR
37342), announcing that the petitions
presented substantial scientific
information indicating that listings may
be warranted and initiated status
reviews by requesting information from
the public.

NMFS prepared the following
technical papers: Status Reviews for
Snake River Spring and Summer
Chinook Salmon (Matthews and Waples
1991) and for Snake River Fall Chinook
Salmon (Waples, Jones, Beckman, and
Swan 1991); Supplements to the Notices
of Determination (factors reports) for
Snake River Spring/Summer Chinook
Salmon Under the Endangered Species
Act (ETSD 1991) and for Snake River

NMFS published proposed rules (June
27,1991; 56 FR 28542 and 28547) for
listing Snake River spring/summer
chinook salmon and Snake River fall
chinook salmon as threatened species
and requested comments. These final
rules are based on the status reviews,
factors reports, and on comments
received.

Summary of Comments

NMFS received 122 comments on the
proposed rule for the Snake River
spring/summer chinook salmon, and 119
comments on the proposed rule for
Snake River fall chinook salmon. NMFS
considered all comments received,
including testimony from four public
hearings on the proposed rules. The
majority of comments relevant to listing
determinations under the ESA asserted
that Snake River spring and summer
chinook salmon are separate species
under the ESA, and that Snake River fall
chinook salmon should be listed as
endangered rather than threatened.
Many commenters provided information
pertaining to research needs, critical
habitat and recovery planning. Although
this information may be useful in the
development of any recovery plan, it
will not be addressed here. Information
pertinent to each listing decision has
been incorporated here. A summary of
major comments relevant to the listing
determinations are presented below.

A. General Comments

Some commenters opposed the NMFS
interim policy for defining populations
of Pacific salmon as “species” under the
ESA. Others supported the policy. Some
stated that species determinations
should afford greater consideration to
life history characteristics and the
ecological significance of different
population units. NMFS considered and
addressed these comments in publishing
its final policy on applying the definition
of “species” under the ESA to Pacific
salmon (November 20, 1991; 56 FR
58612). Further guidance on the
application of this policy is contained in
the NMFS paper "Pacific Salmon and
the Definition of ‘Species’ under the
Endangered Species Act” (Waples In
press), which is available upon request
(see FOR FURTHER INFORMATION
CONTACT).

B. Consideration of Spring and
Summer Chinook Salmon as a Single
Species

Some commenters supported the
determination to consider Snake River
spring and summer chinook salmon a
single “species” under the ESA. Others

considered a species for one or more of
the following reasons:

(1) Each is managed as a separate
unit;

(2) Apparent genetic similarities
(based on current technology) do not
prove that important adaptive
differences do not exist;

(3) Life history characteristics differ
between the two forms; and

(4) Sufficient data are unavailable to:
consider them a single species.

Distinct populations under the ESA
may correspond to existing management
units, but this will not always be the
case. To the extent that political,
economic, practical, or other
nonbiological considerations affect the
delineation of management units, such
units may differ from those the ESA is
intended to conserve. NMFS agrees that
the failure to find genetic differences
using protein electrophoresis does not
prove adaptive differences do not exist.
However, if available genetic techniques
fail to distinguish distinct populations,
then positive evidence to support
population distinctness must be found
elsewhere. This result places a greater
burden of proof on other evidence.

Differences in life history
characteristics between Snake River
spring and summer chinook salmon are
not as definitive as some commenters
suggest. Collectively, the two forms use
a diversity of run-timing and life history
strategies, but the distribution of such
characteristics is not discrete between
the two forms. Furthermore, local
biologists often cannot agree on which
type is in a given stream; for some
streams, classification of fish, as spring/
summer, spring or summer, remains
uncertain. Some streams originally
thought to have spring-run fish (e.g., the
Imnaha River) are now considered to
have summer or spring/summer chinook
salmon. Thus, even if NMFS were to
recognize the two forms as separate
evolutionily significant units (ESUs), the
demarcations of the ESUs would be
uncertain. Given this uncertainty, NMFS
believes that the most biolegically
sound approach is to afford protection
to the entire spectrum of spring/summer
life history forms as a stihngle ESU, at thef
same time recognizing the importance o
conserving the diversity within the ESU
(in run-timing, life history
characteristics, ecological and
geographical representation, etc.).

Several commenters stated that a self-
sustaining population of spring chinook
salmon exists in the Clearwater River
drainage, a subbasin of the Snake River,
and should be included in the ESU.
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Based on available information, it
appears that for the period 1927 through
1940, indigenous chinook salmon
populations were precluded from
escaping into the Clearwater River by
Lewiston Dam. Subsequent efforts to
restore these populations included the
transfer of eggs from the Salmon River
and massive outplants of juveniles from
hatcheries throughout the Columbia
River Basin. NMFS does not consider
fish of mixed nonnative origin part of
the ESU for Snake River spring/summer
chinook salmon (Matthews and Waples
1991).

C. Application of Models to Determine
Species Status

Some commenters stated that the
model used in defining threatened or
endangered status for spring/summer
and fall chinook salmon was
inappropriate. Others felt the model was
applicable but need refinement. Still
others stated that the model was
accurate and used appropriately. NMFS
believes that, because of the difficulty in
modelling the complex life history
patterns of Pacific salmon, it is
inappropriate at the present time to
place complete reliance on any model
currently available. NMFS believes that
model results should be used together
with all other relevant information and
factors in reaching determinations
regarding the listing or delisting of
species under the ESA.

D. Status of Snake River Spring/
Summer Chinook Salmon

Some commenters stated that Snake
River spring/summer chinook salmon
should be listed as endangered. Others
supported a threatened listing. NMFS
has reviewed available scientific
information, including 1991 returns to
the Snake River and spawning ground
observations, and has determined that
Snake River spring/summer chinook
salmon should be listed as threatened.

E. Stotus of Fall Chinook Salmon

Many commenters stated that Snake
River fall chinook salmon should be
listed as endangered rather than
threatened. The threatened species
designation in the proposed rule was
based on an assessment of the best
available scientific and commercial
information, taking account of efforts to
protect the species. In making its final
determination, NMFS considered the
1991 estimated escapement of 318 wild,
adult fall chinook salmon above Lower
Granite Dam. This represents a
considerable increase over the 1990
estimated escapement of 78 adults,
Further, starting in 1991, all hatchery-
produced fall chinook from the Snake

and Umatilla Rivers were tagged in
order to separate adult hatchery and
wild fish at Snake River dams. Tagged
hatchery fish will be prevented from
ascending further upstream, while wild
fish will be allowed to proceed. This
measure will be significant in reducing
any introgression of the Snake River
gene pool with Columbia and Snake
River hatchery-produced fall chinook
salmon. Furthermore, at Lyons Ferry
Fish Hatchery, the practice of taking
wild fish for broodstock has been
stopped. Despite the need for caution in
using the most recent year's figure in
determining a trend, this increase
approaching previous escapement levels
typical of the 1980s may be attributable,
at least in part, to the protective
measures already undertaken.
Consequently, NMFS is issuing a final
determination to list the Snake River fall
chinook salmon as threatened under the
ESA,

F. Juvenile Migration

Several commenters stated that
hydropower construction and operation
should be described as the primary
factor for the decline of Snake River
spring/summer and fall chinook salmon.
Others thought the hydropower system
was attributed excessive responsibility
for these declines. It was not NMFS'
intention to rank the various factors for
decline. Rather, the proposed rule
attempted to identify those factors
responsible for the decline of these
species.

One commenter stated that
hydropower dams have not contributed
to the delay of juvenile fish migrants.
NMFS does not agree. There is ample
evidence that development and
operation of the hydroelectric system
has reduced juvenile fish travel speed
and survival (CBFWA 1991; Raymond
1979).

Commenters generally agreed that
flows in the Snake River at Lower
Granite Dam up to 85 thousand cubic
feet per second (kcfs) (2.41 thousand
cubic meters per second (kcms))
materially improve the survival of
juvenile fish migrating during the spring.
Most commenters also agreed that there
appears to be additional survival
benefits above 85 kcfs (2.41 kems), but
commenters differed markedly on the
significance of the additional benefit.
One commenter suggested that flows in
excess of 85 kcfs (2.41 kcms) in the
Snake River and 175-180 kcfs (4.96-5.10
kcms) downstream in the Columbia
River are not needed to assist juvenile
fish migration. Other commenters
supported the need for flows up to 140
kcfs (3.96 kcms) in the Snake River and
300 kcfs (8.50 kcms) in the lower

Columbia River. NMFS believes there is
a relationship between increased flows,
decreased fish travel time, and
increased survival, but the incremental
improvement in survival would be
reduced at the upper end of the flow
range.

One commenter stated that
photoperiod and water temperature are
the primary factors controlling the onset
of juvenile salmon smoltification and
migration to the sea, Raymond (1979)
reported that juvenile migrations were
related more closely to sudden rises in
water temperature than to an increase in
river discharge. Hoar (1988) and Mains
and Smith (1964) note that factors such
as photoperiod and water temperature
do play a significant role in
smoltification, but also indicate a
stimulus such as a sudden increase in
river discharge is necessary to initiate
downstream migration, A discussion of
the biology and physiology of factors
influencing fish migratory behavior is
provided in CBFWA (1991).

One commenter indicated that water
is not always available to fulfill system
operation objectives for hydropower
production, flood control, etc., in the
Snake and Columbia Rivers. If water in
excess of these objectives exists, then
the water budget is satisfied. NMFS
believes that the water budget, as
planned by the NWPPC, has not been
implemented in the manner it was
intended. Other system operations are
often addressed at the expense of
adverse limitations placed on the water
budget.

One commenter noted that juvenile
fish survival estimates for different spill
levels at Lower Monumental Dam on the
Snake River as presented in the factors
report for Snake River fall chinook
salmon were incorrect. NMFS concurs
with the commenter. Juvenile fish
survival at a facility lacking a screened
bypass (Lower Monumental Dam) is
estimated to have increased from a
prespill level of 85 percent up to 91
percent (with spill), indicating a 6-
percent increase. At projects with an ice
and trash sluiceway, survival is
estimated to have increased from a
prespill level of 90 percent up to 91-92
percent (with spill).

Some commenters stated that the
quantity of water diverted from the river
by the Columbia Basin Project (CBP)
was insignificant and did not impact
fish. NMFS notes that the volume of
water diverted by the CBP (2.3 million
acre feet (MAF)) is two-thirds of the
Columbia River water budget and is
nearly twice the volume of the Snake
River water budget. NMFS does not
concur that CBP diversion is
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insignificant, and believes that such Some commenters stated that be higher than the population can
diversion could have s cant increased residence time had little effect sustain.

negative impacts upon the downstream  on the level of predation. Recent

migration of Snake River spring/summer
and fall chinook salmon. Other
commenters expressed concern about
perceived impacts on fishery resources
resulting from the expansion of the CBP.
NMFS believes that existing water
withdrawals in the Columbia River
Basin impose impacts on Snake River
spring/summer and fall chinook salmon.
Proposed expansions of such
withdrawals pose additional impacts.

One commenter noted that upstream
water use and storage in Idaho had little
effect on juvenile migration prior to
construction of the mainstem Snake
River dams. The factors report only
summarized existing information on
water storage and withdrawals. The
significance of water storage and
withdrawals relative to other factors has
yet to be determined, and will be
reviewed further during recovery
planning and through consultations on
specific Federal actions that may affect
listed populations.

Some commenters were critical of the
ranges and estimates of specific
mortality factors presented by NMFS.
NMFS is aware that other estimates
exist for mortality of juvenile and adult
fish migrating the mainstream
Columbia and Lower Snake River dams.
NMFS believes that the best available
scientific information has been
considered in these determinations. All
data will again be considered during
critical habitat determinations,
consultations, and recovery planning.

Several commenters questioned the
effectiveness of juvenile bypass
systems. While NMFS believes that

- bypass systems have great potential for
reducing juvenile mortality at dams,
NMFS also recognizes that ongoing
research and development programs are

necessary before their full potential can
be realized. Concluding that bypasses
are detrimental based on the
preliminary results of one study is
inappropriate.

Some commenters noted that
predation was not mentioned as a
specific cause of decline. Predation as a
factor in the decline of Snake River
spring/summer and fall chinook salmon
was addressed in the proposed rule and
factors report for each species.
Substantial increases in predator
abundance have been documented
within the range of these fish. Although
available information indicates that
predators consume or injure these
species, the extent to which predation is
a factor causing the decline of Snake
River spring/summer and fall chinook
salmon is unknown.

research (Poe and Rieman 1988, Vigg
and Burley 1989) indicates that the
consumption rate of predators increases
with water temperature. Water
temperature typically increases rapidly
d the juvenile migration season,
with fall chinook salmon outmigrants
facing the highest temperatures.
Therefore, as fish take longer to move
through the migration route, they are
exposed to predators for a longer
duration and are subjected to increased
predation rates as temperature rise.

G. Harvest of Spring/Summer Chinook
Salmon

Some commenters felt that the ocean
harvest of Snake River spring/summer
chinook salmon was a significant factor
in the decline of this population.
Another commenter stated that harvest
information was only available for
coded wire tagged fish produced in
hatcheries, and that hatchery fish were
not representative of the wild
population. Several commenters stated
that the combination of low survival
rates to recruitment and low sampling
rates of fisheries resulted in inadequate
estimates of ocean harvest. NMFS
encourages efforts to provide additional
information on any harvest of Snake
River spring/summer chinook salmon.
Based on the best available information
(see factors report), it appears that
relatively small numbers of these fish
are harvested in ocean fisheries.

H. Harvest of Fall Chinook Salmon

Several commenters responded that
the proposed rule should have clearly
indicated that historical harvest rates
did contribute to the decline of Snake
River fall chinook salmon and that
current harvest rates are higher than the
population can sustain. NMFS
previously concluded (see factors
report) that Snake River fall chinook
salmon historically were capable of
sustaining high harvest rates, but
following the degradation of the Snake
and Columbia River ecosystems, harvest
rates may have contributed to the
further decline of the population.
Clearly, previous harvest rates were
high and could not be sustained in
conjunction with other factars affecting
the population.

Additional data received since the
publication of the factors report allows
for the calculation of the simple total

. harvest rate for Snake River fall chinook

salmon (total harvest rate not including
inter-dam loss), at an average of 69
percent (based on returns from 1884 and
1985 broods). This harvest rate may also

I. Scientific Utilization of Spring/
Summer and Fall Chinook Salmon

One commenter stated that NMFS
reporting of the scientific utilization of
Snake River spring/summer and fall
chinook salmon may have been
incorrect. In response to this comment,
NMFS has determined that the factors
report should have read “the number of
spring, summer, and fall chinook
combined, that were handled at the five
Snake River sites in 1988, 1989 and 1990,
was 208,175; 348,256; and 199,814,
respectively.”

J. Artificial Propagation as a Factor for
Decline of Spring/Summer Chinook
Salmon

Some commenters stated that
artificial propagation has imposed
selection effects on wild populations by
broodstock collection practices. Others
indicated that NMFS did not adequately
describe the role of hatchery practices
as a factor in the decline of Snake River
spring/summer chinook salmon. Large-
scale hatchery operations began only
after Snake River spring/summer
chinook salmon populations had
reached record low numbers. NMFS
believes, however, that hatchery
operations have contributed to the
further decline of wild Snake River
spring/summer chinook salmon through
the taking of fish for hatchery
broodstock, behavioral and genetic
interaction, competition, predation, and
the spread of disease. Some commenters
stated that artificial propagation
resulted in the over-harvest of wild fish
that mingle with more abundant
hatchery returns. NMFS acknowledges
that historical harvest rates contributed
to the species’ decline, but harvest rates
since spring/summer chinook hatcheries
began operation have been relatively
low. There is no evidence to indicate
that mixed stock fisheries based on
harvestable chinook salmon produced in
hatcheries have resulted in the over-
harvest of wild Snake River spring/
summer chinook salmon.

K. Artificial Propagation as a Factor for
Decline of Fall Chinook Salmon

Some commenters stated that the
proposed rule did not describe in
sufficient detail the Snake River fall
chinook salmon egg bank program. The
proposed rule itself summarized the
results of this program in the section
“Summary of Factors Affecting the
Species.” Extensive discussion of the
program was provided in the factors
report and status review.
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Some commenters stated that the
production of upriver fall chinook
salmon in Columbia River hatcheries
results in the overharvest of Snake River
fall chinook salmon. Excessive harvest
of wild Snake River fall chinook salmon
may occur when these fish mingle with
the more abundant hatchery and wild
fall chinook salmon returning to the
upper Columbia River. NMFS recognizes
this potential for overharvest, and
included harvest management as an
available conservation measure in the
proposed determination to list Snake
River fall chinook salmon.

Some commenters stated that the
collection of wild Snake River fall
chinook salmon for hatchery broodstock
was a factor in the species' decline.
Other commenters stated that efforts to
maintain the integrity of Snake River fall
chinook salmon at Lyons Ferry Hatchery
were being compromised by the use of
fish from other locations as broodstock.
As stated in the factors report, the
collection of Snake River fall chinook
salmon for hatchery broodstock (egg
bank program) only began following the
decline of the population to very low
numbers. NMFS noted in the proposed
rule that hatchery fall chinook salmon
have strayed into the Snake River in
increasing numbers, resulting in some
introgression of upper Columbia River
genes into Lyons Ferry Hatchery fall
chinook salmon. The Washington State
Department of Fisheries (WDF) has
implemented measures to minimize
potential impacts of straying on Lyons
Ferry Hatchery broodstock (WDF
1991a). Only progeny from confirmed
Lyons Ferry Hatchery adults were used
for broodstock purposes in 1990 and
1991,

One commenter stated that large
numbers of chinook salmon released
from lower Columbia River hatcheries
compete with Snake River fall chinook
salmon for food and habitat in the
Columbia River estuary, and that this
practice is a factor in the species'
decline. NMFS concurs that competition
for limited food and habitat may result
from large numbers of fall chinook
salmon released from hatcheries
annually and, therefore, contribute
further to the decline of wild Snake
River fall chinook salmon.

One commenter stated that the
transmission of disease from hatchery-
released fish was a factor in the decline
of the wild Snake River fall chinook
s}z:lmon. NMFS could find no evidence of
this.

L. Fish Transportation

_Commenters expressed conflicting
views on whether the Juvenile Fish
Transportation Program (bypassing

mainstem Snake and Columbia River
hydroelectric facilities via barges and
trucking) was beneficial to Snake River
spring/summer and fall chinook salmon.
Some commenters felt that such benefits
were understated or ignored. Others felt
that transportation may provide
negative or at least uncertain benefits
and should be reevaluated.

NMEFS believes that available
biological information indicates there is
substantial benefit to transporting Snake
River spring/summer and fall chinook
salmon. For Snake River spring/summer
chinook salmon and upper Columbia
River fall chinook salmon, there is
substantial evidence that transported
fish return as adults at a higher rate than
fish allowed to migrate naturally
through adverse in-river conditions
(COE 1985; Matthews, Harmon, Achord,
Johnson and Kubin 1990).

Some commenters suggested that
juvenile chinook be allowed to migrate
naturally in-river to minimize handling
and stress of passage through juvenile
collection facilities. In past years when
daily average flows in the Snake River
exceeded 100 kcfs (2.83 kems), juvenile
chinook salmon collected at Little Goose
Dam on the Snake River were bypassed
back to the river and allowed to migrate
naturally. Juveniles collected at Lower
Granite Dam were transported under all
conditions.

A commenter stated that flow was
irrelevant for many Snake River spring/
summer chinook salmon “because most
fish are collected at upriver dams and
transported through the system.”

Average fish guidance efficiency for
spring/summer chinook salmon at
Snake River collector dams is
approximately 50 to 70 percent per dam;
therefore, 30 to 50 percent of those fish
arriving at dams are not collected.
Juveniles surviving direct and indirect
turbine passage mortality migrate
naturally, regardless of river flow
condition.

M. Management by State and Federal
Agencies

Some commenters stated that NMFS
ignored mention of general
mismanagement of fisheries by state
and Federal agencies as a factor for
decline of Snake River spring/summer
and fall chinook salmon. The adequacy
of existing regulatory mechanisms is
summarized in this rule document (see
Summary of Factors Affecting the
Species), and discussed extensively in
the factors reports.

Some commenters stated that
decisions of Federal hydroelectric
operators and regulators not to
implement recommendations of fish and
wildlife agencies were not factors

contributing to the decline of Snake
River spring/summer chinook salmon.
One commenter cited several instances
to which “fish measures recommended
by ‘fish' entities" are still not adequate.
The standard by which
recommendations of fishery agencies
have been judged inadequate in this
comment is unclear. NMFS believes that
discretionary decisions by Federal
hydroelectric project operators and
regulators have contributed to the
decline of Snake River spring/summer
chinook salmon.

N. Other Impacts to Habitat

Some commenters stated that habitat
impacts resulting from livestock grazing,
logging, road building, mining and
irrigation withdrawals were
understated. Others stated that the
proposed rule placed too much emphasis
on these actions as factors in the decline
of each species. NMFS did not intend
that the proposed rules establish
relative responsibility of factors for
decline of the species. NMFS has
determined that Snake River spring/
summer chinook salmon are a
threatened species and Snake River fall
chinook salmon are a threatened species
because of these and other factors.

O. Available Conservation Measures

Commenters recommended
implementation of a number of
measures including: (1) Modifications to
the juvenile fish transportation program;
(2) shifting flood control responsibilities
to provide water for downstream
migrants; (3) Snake River reservoir
drawdown; (4) alternative harvest
management; (5) irrigation screening; (6)
tagging of hatchery fish; and (7) various
research activities to conserve Snake
River spring/summer and fall chinook
salmon. These measures and others will
be addressed during section 7
consultations and recovery planning.

Consideration as “Species” Under the
ESA

To consider the Snake River spring/
summer and fall chinook salmon for
listing, they must qualify as “species”
under the ESA. The ESA defines a
“species" to include any “distinct
population segment of any species of
vertebrate fish or wildlife which
interbreeds when mature.” The NMFS
final policy on how it will apply the ESA
“species” definition in evaluating Pacific
salmon was published on November 20,
1991 (56 FR 58612). A salmon population
will be considered distinct, and hence a
species under the ESA, if it represents
an ESU of the biological species. The
population must satisfy two criteria to
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be considered an ESU: (1) It must be
substantially reproductively isolated
from other nonspecific population units;
and (2) it must represent an important
component in the evolutionary legacy of
the biological species. Further guidance
on the application of this policy is
contained in the NMFS paper “Pacific
Salmon and the Definition of ‘Species’
under the Endangered Species Act"
(Waples In press).

Spring-, summer- and fall-run salmon
have traditionally been considered
separate runs based on differences in
timing of adult returns to spa
areas. In determining whether Snake
River spring, summer, and fall chinook
salmon should be considered together or
separately as species under the ESA, it
is necessary to determine whether fish
with different run-timing are
reproductively isolated. Schreck et al.
(1986) and Utter ef al. (1889) suggest that
spring, summer and fall-run chinook
salmon probably do not represent
separate lineages in the Pacific
Northwest. They found that, in general,
geographic proximity was a more
important factor than run-timing in
predicting similarities between stocks.
This suggests that run-time differences
may have evolved independently
following colonization of a new area
(Matthews and Waples 1991). However,
in spite of this general pattern, there are
pronounced genetic (Schreck et al. 19886;
Utter et al. 1889) and life history
(Matthews and Waples 1991) differences
between fall chinook salmon and the
other two forms (spring and summer
chinook salmon) in the Snake River.

Snake River Spring/Summer Chinook
Salmon as a Species

Even though some spring/summer
chinook salmon populations appear to
be substantially reproductively isolated,
this isolation may result from
geographical separation as much as
temporal differences in spawn timing.
Furthermore, reproductive isolation
could be as strong (or stronger) between
populations with similar run-timing from
different drainages.

The key to understanding the
evolutionary significance of spring and
summer chinook salmon run-timing is
the relationship between the two forms
in streams where they occur together
(Matthews and Waples 1991). Matthews
and Waples (1991) discuss two
hypotheses that could explain the
presence of both forms in the same
stream: (1) The two forms arose from a
single colonization event by one of the
forms, or (2) spring and summer-run fish
are two independent evolutionary units,
and the reason both forms are found in
the same stream is that, in these cases,

two colonization events occurred.
Presently, there is insufficient
information to determine which of these
hypotheses is true, or whether
hypothesis 1 is true in some cases and
hypothesis 2 is true in others.

Because of compelling evidence that
Snake River spring/summer chinook
salmon are reproductively isolated from
fall chinook salmon, and considering the
possibility of substantial levels of gene
flow between the spring and summer
chinook salmon forms in at least some
localities, NMFS has determined that for
the purposes of the ESA, Snake River
spring/summer chinook salmon should
be considered together as a single unit.
This decision, however, does not imply
that the two forms are not both
important; the broad distribution of
these fish with a spectrum of run and
spawn timing is crucial to the long-term
health and viability of Snake River
chinook salmon.

To determine whether Snake River
spring/summer chinook salmon consist
of one or multiple units, the criteria of
reproductive isolation and substantial
contribution to ecological/genetic
diversity of the biological species are
important. The most compelling
evidence of an anadromous salmon
population’s reproductive isolation ia
the characteristic of individuals to
return to their natal streams to
reproduce. This is particularly true for
upriver populations, such as Snake
River spring/summer chinook salmon
(Chapman et al. 1991). These fish travel
great distances (between 324 miles (522
km) and 900 miles (1450 km)) in fresh
water to reach their natal streams. All
available information suggests that if an
adult spring or summer chinock salmon
enters the Columbia River, it will likely
spawn in its natal stream (Matthews
and Waples 1991).

Available information also indicates
that Snake River spring/summer
chinook salmon are ecologically/
genetically distinct. Recent studies
(Schreck 1986; Waples et al. 1990)
examining the genetic relationships
among Columbia River Basin chinook
salmon populations indicate that there is
little, if any, genetic exchange between
Snake River spring/summer chinook
salmon and lower and mid-Columbia
River spring chinook salmon and upper
Columbia River summer chinook salmon
(Matthews and Waples 1991).
Ecologically, the Snake River drainage
differs from the Coastal and Cascade
Ranges by older, eroded mountains with
high plateaus containing many small
streams meandering through long
meadows. Much of the area is composed
of batholithic granite that is prone to

erosion, creating relatively turbid water
with high alkalinity and pH in
comparison ta the Columbia River
(Sylvester 1858, in Matthews and
Waples 1991). The region is arid with
warm summers, resulting in higher
annual temperatures than in many other
salmon production areas in the Pacific
Northwest. In addition, the Salmon
River alone once produced nearly half of
the spring/summer chinook salmon
returning to the Columbia River
(Matthews and Waples 1991).

The fact that juvenile migrational
behavior is the same for spring and
summer chinook salmon in the Snake
River, but different from those forms in
the upper Columbia River, strongly
implies ecological/genetic difierences
between the regions (Matthews and
Waples 1891). The precision required to
migrate great distances from different
natal streams and tributaries and return
with high fidelity and exact timing to
start the next generation 1 to 3 years
later speaks of biological entities that
are highly adapted to their particular
environments. Protein electrophoresis
also shows clear differences between
Snake River spring/summer chinook
salmon and other chinook salmon
populations in the Columbia River Basin
(Matthews and Waples 1991).

Snake River spring/summer chinock
salmon as a group meet both criteria to
be considered a “species” under the
ESA,; they are strongly isolated
reproductively from other conspecific
population units and they contribute
substantially to the ecological/genetic
diversity of the biological species. While
more than one ESU may exist within the
Snake River Basin, the data presently
available are not sufficient to clearly
demonstrate the existence of multiple
ESUs, or to define their boundaries.
Thus, NMFS believes that the Snake
River spring/summer chinook should be
considered as one ESU of the biological
species O. tshawytscha. NMFS
recognizes that there is evidence of
important differences between some
population segments within the Snake
River Basin; therefore, NMFS
emphasizes that the ESU's viability is
strongly dependent on the continued
existence of healthy populations
distributed throughout the Snake River
Basin. As more data become available,
smaller ESUs within the Snake River
ESU may be defined.

Snake River Fall Chinook Salmon as a
Species :

Available evidence indicates that,
through the early 1980s, Snake River fall
chinook salmon met both criteria
necessary to be an ESU: Substantial
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reproductive isolation and ecological/
genetic distinctness. In addition, the
very low incidence of natural straying of
upper Columbia River fall chinook
salmon (Mclssac and Quinn 1988) and
consistent genetic differences between
upper Columbia River and Snake River
fall chinook salmon demonstrate
significant, long-term reproductive
isolation between these groups.

Available information indicates that
Snake River fall chinook salmon satisfy
the second criterion, which stipulates
that a population must represent an
important component in the
evolutionary legacy of the biological
species to be considered an ESU.
Historically, the Columbia River system
was the largest producer of chinook
salmon in the world. Prior to 1960, the
Snake River was the most important
production area for fall chinook salmon
in the Columbia River system (Bureau of
Commercial Fisheries and Bureau of
Sport Fisheries and Wildlife 1964).
Unique ecological features of the Snake
River Basin, characteristic freshwater
habitats, and contrasting ocean
distribution patterns and genetic
differences (relative to upper Columbia
River fall chinook salmon) are evidence
of ecological/genetic distinctness and
the importance of the Snake River fall
chinook salmon in the legacy of the
biological species.

Evidence of introgression of upper
Columbia River genes into Lyons Ferry
Hatchery, a facility developed with the
intent of conserving the genetic integrity
of Snake River fall chinook salmon, has
prompted concern regarding the status
of the Snake River fall chinook salmon
ESU. However, because (1) Snake River
fall chinook salmon represented an ESU
prior to these straying events, (2)
significant straying of hatchery-reared
Upper Columbia River fall chinook
salmon has occurred only within the last
generation, and (3) direct evidence of
genetic change in wild Snake River fall
chinook salmon is lacking, NMFS
concludes, based on the weight of
existing information, that Snake River
gxllU chinook salmon still represent an

SU.

Status of Snake River Spring/Summer
Chinook Salmon

Historically, it is estimated that 44
percent of the combined Columbia River
spring and summer chinook salmon
returned to the Salmon River subbasin
of the Snake River system (Fulton 1968).
Matthews and Waples (1991) combined
a number of estimates (Fulton 1968;
Chapman 1986; CBFWA 1990) and
concluded that in some years during the
late 1800s, the Snake River produced in
excess of 1.5 million adult spring/

summer chinook salmon. By the 1950s,
the abundance of adult spring/summer
chinook salmon had declined to an
average of 125,000 per year (Fulton
1968). Since then, counts at Snake River
dams have declined considerably, from
an average at Ice Harbor Dam of 58,798
fish during 1962 through 1970, to a low of
11,855 in 1979. Counts gradually
increased over the next 9 years, peaking
at 42,184 in 1888. However, in 1989, 1990
and 1991, counts dropped to 21,244,
26,524 and 17,149 fish, respectively (FPC
1991). These numbers are illustrative of
population trends, but are not indicative
of wild fish abundance, because adult
counts at dams since 1967 have been
confounded by returns of hatchery-
origin fish.

Matthews and Waples (1991)
estimated the number of wild fish
passing the uppermost Snake River dam
(1868—Ice Harbor Dam; 1969—Lower
Monumental Dam; 1970-74—Little
Goose Dam; and 1975-80—Granite
Dam), utilizing an expansion factor
based on adult counts at the uppermost
dam and redd counts in index areas
prior to hatchery influence. Redd counts
are available since 1957 from all Snake
River index areas except the Grande
Ronde River, where surveys began in
1964. Using this method, the estimated
number of wild adult spring/summer
chinook salmon passing over Lower
Granite Dam averaged 9,674 fish from
1980 through 1990, with a low count of
3,343 fish in 1980 and a high count of
21,870 fish in 1988. The estimated wild
adult return in 1991 was 8,457 (redd
counts from IDFG, unpublished
information).

Snake River redd counts in index
areas provide the best indicator of
trends and the status of wild spring/
summer chinook salmon. In 1957, over
13,000 redds were counted in index
areas excluding the Grande Ronde
River. By 1964, the number of redds was
only 8,542, including counts in Grande
Ronde River. Over the next 16 years,
annual counts in all areas declined
steadily, reaching a minimum of 620
redds in 1980. Annual counts increased
gradually over the next 8 years, reaching
a peak of 3,395 redds in 1988. However,
in 1989, 1990 and 1991, counts dropped
to 1,008, 1,224 and 1,184, respectively.

Factors relevant to the determination
of whether a “species"” is threatened or
endangered include current and
historical abundance, population trends,
distribution of fish in space and time,
other information indicative of the
health of the population, existing and
potential threats to the species, and
those efforts, if any, being made to
protect the species. Nearly 95 percent of

the total reduction in estimated
abundance of Snake River spring/
summer chinook salmon occurred prior
to the mid-1900s. Over the last 3040
years, the remaining population was
further reduced. Currently, the
abundance of these fish is
approximately 0.5 percent of the
estimated historical abundance.
Furthermore, the 1991 redd count of
(1,184) (index areas only) represents
only 13.9 percent of the 1964 count
(8,542).

Estimated escapement of wild spring/
summer chinook salmon above Lower
Cranite Dam between 1980 and 1890
ranged from 3,343 to 21,870 fish. These
fish are dispersed over a large and
complex river system. In cases where
significant population subdivision has
occurred within the Snake River Basin,
the abundance of some local
populations may have declined to levels
at which risks associated with
inbreeding, difficulty of finding
spawning mates, and other random
factors are important considerations in
determining the status of the spring/
summer chinook salmon ESU.

There is some indication that returns
of Snake River spring/summer chinook
salmon may increase during the next
several years. Jack (1-year ocean
residence fish) returns is one of several
methods used to forecast subsequent
adult returns, In 1989, 2,451 Snake River
spring/summer chinook salmon jacks
were counted at Lower Granite Dam.
The corresponding 1990 adult count was
22,048. The 1990 jack count was 352,
followed by a 1991 adult count of 10,432.
In 1991, 2,156 jacks returned to Lower
Granite Dam. Improved jack returns in
1991 is one indication that adult returns
may increase in 1992 and 1993,

Status of Snake River Fall Chinook
Salmon

Historically, fall chinook salmon were
widely distributed throughout the Snake
River and many of its major tributaries
from its confluence with the Celumbia
River near Pasco, Washington, upstream
615 miles (890 kilometers (km)) to
Shoshone Falls, Idaho (Columbia Basin
Interagency Committee 1957; Haas 1985;
Fulton 1968; Van Hyning 1968; Lavier
1976). The most important spawning
grounds for fall chinook salmon in the
Snake River were between Huntington,
Idaho (river mile (Rm) 328, river
kilometer (Rkm) 527), and Auger Falls,
Idaho (Rm 607, Rkm 9877) Evermann
1896).

During the early 1900s, a weir was
placed in the Snake River downstream
of Swan Falls Dam near Ontario,
Oregon, Rm 372, Rkm 599, to collect fall
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chinook salmon broodstock. Although
only a portion of the returning fish were
intercepted, more than 20 million eggs (a
minimum of 4,000 females) were taken in
a single year (Parkhurst 1950). This
provides some indication of the
distribution and large number of fall
chinook salmon migrating into the upper
reaches of the Snake River during this
period.

Fall chinook salmon production above
Rm 456, Rkm 734, was terminated in
1901 by Swan Falls Dam, which
obstructed the passage of returning
adults (Parkhurst 1950). Snake River fall
chinook salmon abundance remained
relatively stable until 1950, but declined
substantially thereafter. The estimated
mean number of fall chinook salmon
returning annually to the Snake River
decreased from 72,000 between 1928 and
1949, to 29,000 from 1950 through 1959
(Irving and Bjornn 1981). In spite of this
decline in abundance, the Snake River
remained the most important production
area for fall chinook salmon in the
Columbia River Basin through the 1950s
(Fulton 1968).

The distribution of Snake River fall
chinook salmon has been dramatically
reduced and now represents only a
fraction of its former range. The
construction of Brownlee, Rm 285, Rkm
459 (1958); Oxbow, Rm 273, Rkm 439
(1961); and Hells Canyon, Rm 247, Rkm
397 (1967) Dams inundated spawning
habitat and prevented access to the
primary production areas of Snake River
fall chinook salmon when fish passage
facilities at these projects proved to be
inadequate (Van Hyning 1968). Snake
River fall chinook salmon habitats were
further reduced with the construction of
Ice Harbor, Rm 10, Rkm 16 (1961); Lower
Monumental, Rm 42, Rkm 67 (1989);
Little Goose, Rm 70, Rkm 113 (1870); and
Lower Granite, Rm 108, Rkm 173 (1975)
Dams.

For Snake River fall chinook salmon,
dam counts provide one indication of
the population’s recent abundance.
Counts at the uppermost dam affording
adult fish passage averaged 12,720 at Ice
Harbor from 1969 through 1974, and 610
at Lower Granite from 1975 through 1980
(ODFW 1990; Corps unpublished).
However, the escapement of wild Snake
River chinook salmon must be less than
these figures since fish leaving the
Snake River to spawn elsewhere are not
accounted for in dam counts. Efforts
were initiated in 1990 to estimate the
number of hatchery-reared fall chinook
salmon (initial returns to the Snake
River were in 1983) and wild Snake
River fall chinock salmon returning to
Lower Granite Dam. This methodology
was used to estimate wild and hatchery

fall chinook salmon returns for the
period 1983 through 1989, recognizing
that site-specific straying rates were not
calculable prior to 1990 (WDF 1991a}.
Estimates of wild Snake River fall
chinook salmon escapement to Lower
Granite Dam varied from 428 adults in
1983, to 295 in 1989, to 78 in 1890, Wild
escapement in 1991 was estimated to be
318 (WDF 1991b).

Fall chinook salmon redds observed
over the remaining 102 miles (165 km) of
the Snake River available to fall chinook
salmon for the period 1987 through 1991
were 68, 57, 58, 37, and 32 respectively
(WDF 1991c).

Summary of Factors Affecting the
Species

The ESA requires a determination
whether a species is threatened or
endangered because of any of the five
factors identified in section 4(a)(1).
These determinations are based on the
factors reports for the Snake River
spring/summer and fall chinook salmon,
the proposed rules, and comments on
the aforementioned documents. A brief
description of these factors, for both
species, follows.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Hydropower development has
resulted in: Blockage and inundation of
habitat; turbine-related mortality of
juvenile fish; increased delay of juvenile
migration through the Snake and
Columbia Rivers; increased predation on
juvenile salmon in reservoirs; and
increased delay of adults on their way
to spawning grounds. Water withdrawal
and storage, irrigation diversions,
siltation and pollution from sewage,
farming, grazing, logging, and mining
have also degraded the Snake River
spring/summer and fall chinook
salmon's habitat.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes :

Historically, combined ocean and
river harvest rates of Snake River
spring/summer chinook salmon
exceeded 80 and sometimes 90 percent
(Ricker 1959). However, current ocean
and river harvest levels have been
greatly curtailed in the commercial,
recreational, and Indian fisheries due to
low escapements and efforts to protect
these runs. The majority of current
harvest occurs in the Columbia River net
fisheries. Some harvest also occurs in
Columbia River recreational fisheries
(Berkson 1991). Columbia River fisheries
directed toward other species can also

impact spring/summer chinook salmon
(ODFW and WDF 1989).

The total exploitation rate for Lyons
Ferry Hatchery fall chinook salmon,
which are assumed to have the same
distribution as wild Snake River fall
chinook salmon, is estimated to be 69
percent (CRITFC 1991). These harvest
rates may be higher than Snake River
fall chinook salmon can sustain.

C. Disease or Predation

Both spring/summer and fall chinook
salmon are exposed to numerous
bacterial, protozoan, viral, and parasitic
organisms; however, these organisms’
impacts on Snake River spring/summer,
and fall chinook salmon are largely
unknown.

Predators, particularly northern
squawfish, Ptychocheilus oregonensis,
and avian predator populations have
increased due to hydroelectric
development that created ideal foraging
areas. Numerous reservoirs provide
preferred habitats, and turbulent
conditions in turbines, dam bypasses,
and spillways have increased predator
success by stunning or disorienting
passing juvenile salmon migrants.

Marine mammal numbers, especially
harbor seals and California sea lions,
are increasing on the West Coast and
increases in predation by pinnipeds
have been noted in all Northwest
salmonid fisheries. For Snake River
spring/summer chinook salmon,
increased injuries attributable to marine
mammals from a few percent annually
to an average of 19.2 percent was noted
at Lower Granite Dam in 1990 (Harmon
1991) and reported in the factors report.
The observed incidence of such injury in
1991 declined to approximately 15
percent (Matthews personal
communication). The extent to which
predation is a factor causing the decline
of spring/summer and fall chinook
salmon is unknown.

D. Inadequacy of Existing Regulatory
Mechanisms

A wide variety of Federal and state
laws and programs have affected the
abundance and survival of anadromous
fish populations in the Columbia River.
However, they have not prevented the
decline of Snake River spring/summer
and fall chinock salmon. Several of the
more pertinent laws are summarized in
the factors reports.

E. Other Natural and Manmade Factors

Drought is the principal natural
condition that may have contributed to
reduced spring/summer and fall chinook
salmon production. Annual mean stream
flows for the 1977 water year were
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generally the lowest on record for many
streams since the late nineteenth
century (Columbia River Water
Management Group 1978). The 1990
water year became the fourth
consecutive year of drought conditions
in the Snake River Basin {Columbia
River Water Management Group in
press). Drought conditions also
prevailed in the Snake River Basin for
the 1991 water year.

Artificial propagation programs were
initiated following the major decline of
Snake River spring/summer chinook
salmon as an effort to offset juvenile
and adult passage mortality resulting
from hydroelectric development.
Although artificial propagation
programs have maintained returns on
some areas, Snake River spring/summer
chinook have continued to decline.
Under this circumstance of low
abundance, hatchery programs have
contributed to the further decline of wild
Snake River spring/summer chinook
selmon through the taking of fish for
broodstock purposes, behavioral and
genetic interactions, competition,
predation and the spread of disease,

The only artificial propagation facility
for Snake River fall chinook salmon
(Lyons Ferry Hatchery) initiated
operation following the substantial
decline of the species to offset impacts
resulting from the construction of
hydroelectric facilities on the Lower
Snake River (Lower Granite, Little
Goose, Lower Monumental and Ice
Harbor Dams). This facility was
intended to preserve the integrity of
Snake River fall chinook salmon.

Artificial propagation activities have
not been a primary factor in the decline
of Snake River fall chinook salmon.
However, the taking of Snake River fall
chinook salmon for hatchery broodstock
has reduced natural escapements, and
the recent straying of fall chinook
salmon from other areas into the Snake
River threatens the genetic integrity of
wild Snake River fall chinook salmon.

Determination

Based on its assessment of available
scientific and commercial information,
NMFS is issuing final determinations
that Snake River spring/summer
chinook salmon and Snake River fall
chinook salmon are ESUs or “species”
under the ESA and should be listed as
threatened. The ESU for Snake River
spring/summer chinook salmon is
defined as all natural population(s) of
spring/summer chinook salmon in the
mainstem Snake River and any of the
following subbasins: Tucannon River,
Grande Ronde River, Imnaha River,
Salmon River, and Clearwater River.
The natural population consists of all

fish that are the progeny of naturally
spawning fish. The offspring of all fish
taken from the natural population after
the date of listing (for example, for
research or enhancement purposes) are
also part of the ESU (natural
population).

NMFS is now listing only the natural
populations; however, it is also
important to address whether any
existing hatchery population is similar
enough to the natural population that it
can be considered part of the ESU and,
therefore, potentially used in recovery
efforts. In general, hatchery populations
that have been substantially changed as
a result of artificial propagation should
not be considered part of the ESU. To
address this and related issues, NMFS is
developing a policy on the role of
artificial propagation under the ESA for
Pacific salmon, and will publish its
proposed policy in the Federal Register
for public comment. After issuing a final
policy, NMFS will propose any revisions
to the listed ESUs to include various
existing hatchery populations, if
appropriate. Pending completion of this
process, NMFS is excluding from the
Snake River spring/summer and fall
chinook ESUs all fish in or originating
from a hatchery at the time of listing.

Protective Regulations

NMFS is adopting protective
measures to prohibit, with respect to
Snake River spring/summer and fall
chinook, taking and interstate commerce
and to implement the other ESA
prohibitions applicable to endangered
species, along with the exceptions
provided by the ESA. These prohibitions
apply to all individuals of the listed
“species,”" wherever found, including the
Snake and Columbia River basins and
the North Pacific Ocean. These are the
same measures that were proposed for
Snake River spring/summer and fall
chinook and that were adopted for the
threatened Sacramento River winter-run
chinook salmon (50 CFR 227.21; 55 FR
46515; November 5, 1990). The protective
regulations for Snake River spring/
summer chinook, Snake River fall
chinook, and Sacramento River winter-
run chinook have been combined into
one section (50 CFR 227.21) for clarity.
Although the regulatory language for the
Sacramento River winter-run chinook
salmon has been modified to clarify that
the endangered species permit
provisions apply also to the threatened
species, it does not result in any
substantive changes to the protections
or exceptions for this species.

Since NMFS does not want these
restrictions to result in the interruption
of ongoing research and enhancement
efforts directed at Snake River chinook

salmon, a temporary exception to the
taking prohibitions is made for such
activities. This exception applies only if
an application, is submitted prior to the
effective date of these regulations, and
ceases upon the Assistant
Administrator's rejection of the
application as insufficient, upon
issuance or denial of a permit, or on
December 31, 1992, whichever occurs
earliest.

Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the ESA include
recognition, prohibitions on taking,
recovery actions, and Federal agency
consultation requirements. Recognition
through listing promotes conservation
actions by Federal and state agencies,
private groups, and individuals.

For listed species, section 7{a)(2) of
the ESA requires Federal agencies to
ensure that activities they authorize,
fund, or conduct are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. If a Federal
action may adversely affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with NMFS.

Examples of Federal actions that may
affect Snake River chinook salmon
include land-use management, in-river
and ocean commercial and recreational
fisheries, artificial propagation facilities,
COE section section 404 permitting
activities under the Clean Water Act,
and authorized purposes of mainstem
Columbia River and Snake River
hydroelectric and storage projects
(including hydroelectric power
generation, flood control, irrigation, and
navigation), COE section 10 permitting
activities under the Rivers and Harbors
Act, and FERC licenses for non-Federal
development and operation of
hydropower.

Critical Habitat

NMFS has completed its analysis of
the biological status of spring/summer
and fall chinook salmon in the Snake
River but has not completed the analysis
necessary for the designation of critical
habitat. NMFS has decided to proceed
with the final listing determinations now
and to proceed with the designation of
critical habitat in a separate rulemaking.
NMFS believes that this action in
consistent with the intent of the 1982
amendments to the ESA: “The
Committee feels strongly, however, that
where the biology relating to the status
of the species is clear, it should not be
denied the protection of the Act because
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of the inability of the Secretary to
complete the work necessary to
designate critical habitat." H. Rep. No.
587, 97th Cong., 2d Sess. 19 (1982).

NMFS has determined that final
listing is appropriate and necessary to
the conservation of Snake River spring/
summer and fall chinook salmon. The
prompt listing will bring the protection
of the ESA into force, including the
requirement that all Federal agencies
consult with NMFS to ensure their
actions are not likely to jeopardize the
continued existence of the species.
Prompt listing will result in
consultations during the planning stages
of certain 1992 operations and activities,
and thus promote timely and effective
consideration of measures to conserve
Snake River spring/summer and fall
chinook salmon.

Furthermore, NMFS has concluded
that critical habitat is not determinable
at this time because information
sufficient to perform the required
analysis of the impacts of the
designation is lacking, NMFS recently
solicited information necessary to
determine critical habitat (56 FR 51684;
October 15, 1991). Designation of critical
habitat requires a determination of
those physical and biological features
that are essential to the conservation of
the species and which may require
special management considerations or
protection. NMFS has been reviewing
scientific and biological information
concerning habitat requirements of
Snake River spring/summer and fall
chinook salmon and has been
identifying activities that may adversely
impact those habitats, In addition,
designation of critical habitat requires
the consideration of economic
information. NMFS is presently
gathering and analyzing economic
information needed for the designation
(Tuttle 1991).

Further, management considerations
and protection for spring/summer and
fall chinook salmon are complicated by
the possibility that these measures, if
developed in isolation, may not be
appropriate for Snake River sockeye
salmon listed as an endangered species.
Thus, NMFS is planning to propose
concurrently critical habitat
determinations for all listed Snake River
salmon stocks.

Technical Amendment

NMFS is also issuing a technical
amendment to 50 CFR 227.72(e) to
clarify that the exception for incidental
taking in subpart D—Threatened Marine
Reptiles applies only to listed species of
sea turtles, and not to listed salmon
species.

Classification

The 1982 amendments to the ESA
(Pub. L. 97-304) in section 4(b)(1)(A)
restricted the information that may be
considered when assessing species for
listing. Based on this limitation of
criteria for a listing decision and the
opinion in Pacific Legal Foundation v.
Andrus, 657 F. 2d 829 (6th Cir., 1981),
these decisions are excluded from the
requirements of the National
Environmental Policy Act.

The Conference Report on the 1982
amendments to the ESA notes that
economic considerations have no
relevance to determinations regarding
the status of species, and that E.O. 12291
economic analysis requirements, the
Regulatory Flexibility Act, and the
Paperwork Reduction Act are not
applicable to the listing process.
Similarly, listing actions are not subject
to the requirements of E.O. 12612, or the
President's Memorandum of January 28,
1992.
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List of Subjects in 50 CFR Part 227

Endangered and threatened species,
Exports, Imports, Marine mammals,
Transportation.

Dated: April 17, 1992.

Michael F. Tillman,
Deputy Assistant Administrator for Fisheries

For the reasons set out in the
preamble, 50 CFR part 227 is amended
as follows:

PART 227—THREATENED FISH AND
WILDLIFE

1. The authority citation of part 227
continues to read as follows:
Authority: 16 U.S.C. 1531 et seq.

2. In § 227.4, new paragraphs (g) and
(h) are added to read as follows:

§ 227.4 Enumeration of threatened
speciles.

- * - - -

(g) Snake River spring/summer
chinook salmon (Oncorhynchus
tshawytscha). Includes all natural
population(s) of spring/summer chinook
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salmon in the mainstream Snake River
and any of the following subbasins:
Tucannon River, Grande Ronde River,
Imnaha River, and Salmon River.

(h) Snake River fall chinook salmon
(Oncorhynchus tshawytscha). Includes
all natural population(s) of fall chinook
salmon in the mainstem Snake River
and any of the following subbasins:
Tucannon River, Grande Ronde River,
Imnaha River, Salmon River, and
Clearwater River.

3. In Subpart C, § 227.21 is revised to
read as follows:

§227.21 Threatened saimon.

(a) Prohibitions. The prohibitions of
section 9 of the Act (16 U.S.C. 1538)
relating to endangered species apply to
the threatened species of salmon listed
in § 227.4 (e), (g) and (h) of this part,
except as provided in paragraph (b) of
this section.

(b) Exceptions. (1) The exceptions of
section 10 of the Act (16 U.S.C. 1539) and
other exceptions under the Act relating
to endangered species, and the
provisions of regulations issued under
the Act relating to endangered species
(such as 50 CFR part 222, subpart C—
Endangered Fish or Wildlife Permits),
also apply to the threatened species of
salmon listed in § 227.4 (e), (g) and (h) of
this part. This section supersedes other
restrictions on the applicability of 50
CFR part 222, including, but not limited
to, the restrictions specified in
§8§ 222.2(a) and 222.22(a).

(2) The prohibitions of paragraph {a)
of this section relating to threatened
species of salmon listed in § 227.4 (g)
and (h) of this part do not apply to
activities specified in an application for
a permit for scientific purposes or to
enhance the propagation or survival of
the species provided that the application
has been received by the Assistant
Administrator by May 22, 1992. This
exception ceases upon the Assistant
Administrator’s rejection of the
application as insufficient, upon
issuance or denial of a permit, or on
December 31, 1992, whichever occurs
earliest.

§227.72 [AMENDED]

4.In § 227.72, paragraph (e)(1) is
amended by removing the words “any
species listed in § 227.4" and adding, in
their place, the words “any species of
sea turtle listed in § 227.4 (a), {b) and
().
{FR Doc. 92-9370 Filed 4-21-92; 8:45 am)
BILLING CODE 3510-22-M

50 CFR Part 663

[Docket No 920403-2103)

Pacific Coast Groundfish Fishery
AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Emergency interim rule; request
for comments.

SUMMARY: The Secretary of Commerce
(Secretary) issues an emergency interim
rule to restrict operations in the Pacific
whiting fishery. These regulations are
intended to minimize the impact of the
Pacific whiting fishery on Pacific salmon
stocks without undue hardship to the
Pacific whiting industry. This action is
necessary because many Pacific salmon
stocks appear to be at record low levels,
and some stocks may not meet 1992
escapement goals even if no fishery
were conducted.

EFFECTIVE DATES: This emergency rule is
effective from April 18, 1992 at 1706
hours, e.d.t.,, until 2400 hours (local time)
July 21, 1992, and may be extended for
an additional 80 days. Comments will be
accepted through May 7, 1992,

ADDRESSES: Comments on this
emergency rule may be submitted to
Rolland A. Schmitten, Director,
Northwest Region, National Marine
Fisheries Service, 7600 Sand Point Way
N.E., Bin C15700, Seattle WA 98115-
0070; or E. Charles Fullerton, Director,
Southwest Region, National Marine
Fisheries Service, 501 West Ocean Blvd.,
suite 4200, Long Beach, CA 908024213,

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at 206-526-6140, or
Rodney R. MclInnis at 310-980—4040.

SUPPLEMENTARY INFORMATION:
Background

In 1991, the Pacific whiting (whiting)
fishery was completely “Americanized.”
The joint venture fishery (U.S. catcher
vessels delivering whiting to foreign
processing vessels at sea), which in the
previous year had taken over 93 percent
of the whiting quota, was completely
displaced by a domestic at-sea catching
and processing fleet. The domestic at-
sea processing fleet is permitted to
operate in areas that had been
prohibited to foreign processing vessels
south of 39° N. latitude. Those areas
have been closed to foreign processing
vessels due to concerns over the
bycatch of salmon and rockfish and for
national security reasons. In addition,
domestic catcher vessels have been
allowed to fish from 0-200 nautical miles
(nm) offshore, whereas foreign trawl
vessels could only fish seaward of 12
nm.

Whiting are found in fishable
concentrations off California in the
spring. The fishery follows the stock
northward until it is predominantly in
Canadian waters or offshore in the fall.
The 1992 Pacific whiting season begins
on April 15. An earlier fishery could be
expected to increase effort in waters
near the Cordell Bank and the Gulf of
the Farallones National Marine
Sanctuaries off the Coast of California,
and could increase the likelihood of
interception of Sacramento winter-run
chinook salmon that have been listed as
“threatened” under the Endangered
Species Act (ESA). Chilipepper and
bocaccio rockfish, which are also caught
as bycatch in the whiting fishery, are
found in these waters as well and used
in fish meal. Otherwise, in a directed
fishery for rockfish, chilipepper and
bocaccio would generate a significantly
higher price. In part to alleviate these
concerns, an April 15 opening date was
established for the whiting fishery
beginning in 1992. This opening date
approximates the traditional start of the
fishery and was meant to maintain the
historical season structure by
counteracting the 1991 trend of
beginning to fish for whiting early in the
year and in the southernmost area of the
fishery.

Although the April 15 opening date
helps to reduce impacts on some salmon
stocks, particularly Sacramento winter-
run chinook salmon, further review of
the fishery data for 1991 indicates that
the bycatch of Sacramento winter run
chinook and other salmon stocks, most
notably Klamath River fall chinook,
could be reduced further without undue
hardship on the whiting fishery.

Recently completed salmon stock
assessments for 1992 indicate that the
abundance of Klamath River fall
chinook salmon is predicted to be at a
record low level and is not expected to
meet the minimum escapement level or
“escapement floor"” of 35,000 even in the
absence of all fishing. This year will
mark the third consecutive year of
underescapement and will thus require
the Pacific Fishery Management Council
(Council) to conduct a review of the
depressed status of the stock to
determine the cause of the stock decline
and its relationship to fishing, Because
of the depressed status of the Klamath
River fall chinook stock, the Council is
considering, for the first time, severely
restrictive fishing options for the
commercial and recreational salmon
fisheries, one of which is a prohibition
of ocean salmon fishing along a
substantial portion of the Oregon and
California coasts. These circumstances
prompted the Council to consider further




