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In consideration of the foregoing, part 
2619 of chapter XXVI, title 29, Code of 
Federal Regulations, is hereby amended 
as follows:

1. The authority citation for part 2619 
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3), 
1341,1344, and 1362 (1988).

2. Rate Set 96 of appendix B is revised 
and Rate Set 97 of appendix B is added

to read as follows. The introductory text 
is republished for the convenience of the 
reader and remains unchanged.

Appendix B—Interest Rates and 
Quantities Used to Value Immediate and 
Deferred Annuities

In the table that follows, the 
immediate annuity rate is used to value 
immediate annuities, to compute the 
quantity “Gy” for deferred annuities and

to value both portions of a refund 
annuity. An interest rate of 5% shall be 
used to value death benefits other than 
the decreasing term insurance portion of 
a refund annuity. For deferred annuities, 
ki, ta, kj, m, and n2 are defined in 
§ 2619.45.

Rate set
For plans with a valuation date Immediate Deferred annuities

On or after and before
annuity rate 
(percent) ki ka n, IÌ2

e • e . • •

96 2-1-92 3-1-92 6.25 1.0550 1.0425 1.0400 7 8
97 3-1-92 .. 6.50 1.0575 1.0450 1.0400 7 8

Issued in Washington, DC, on this 10th day 
of February, 1992.
James B. Lockhart III,
Executive Director, Pension Benefit Guaranty 
Corporation.
[FR Doc. 92-3592 Filed 2-13-92; 8:45 am] 
BILLING CODE 7708~C1-M

29 CFR Part 2676

Valuation of Plan Benefits and Plan 
Assets Following Mass W ithdrawal- 
interest Rates

AGENCY: Pension Benefit Guaranty 
Corporation.
a c t io n : Final rule.

SUMMARY: This is an amendment to the 
Pension Benefit Guaranty Corporation’s 
regulation on Valuation of Plan Benefits 
and Plan Assets Following Mass 
Withdrawal (29 CFR part 2676). The 
regulation prescribes rules for valuing 
benefits and certain assets of 
multiemployer plans under sections 
4219(c)(1)(D) and 4281(b) of the 
Employee Retirement Income Security 
Act of 1974. Section 2676.15(c) of the 
regulation contains a table setting forth, 
for each calendar month, a series of 
interest rates to be used in any 
valuation performed as of a valuation 
date within that calendar month. On or 
about the fifteenth of each month* the

PBGC publishes a new entry in the table 
for the following month, whether or not 
the rates are changing. This amendment 
adds to the table the rate series for the 
month of March 1992.
EFFECTIVE DATE: March 1,1992.
FOR FURTHER INFORMATION CONTACT: 
Deborah C. Murphy, Attorney, Office of 
the General Counsel (22500), Pension 
Benefit Guaranty Corporation, 2020 K 
Street NW., Washington, DC 20006; 202- 
778-8820 (202-778-8859 for TTY and 
TDD). (These are not toll-free numbers.) 
SUPPLEMENTARY INFORMATION: The 
PBGC finds that notice of and public 
comment on this amendment would be 
impracticable and contrary to the public 
interest, and that there is good cause for 
making this amendment effective 
immediately. These findings are based 
on the need to have the interest rates in 
this amendment reflect market 
conditions that are as nearly current as 
possible and the need to issue the 
interest rates promptly so that they are 
available to the public before the 
beginning of the period to which they 
apply. (See 5 U.S.C. 553 (b) and (d).) 
Because no general notice of proposed 
rulemaking is required for this 
amendment, the Regulatory Flexibility 
Act of 1980 does not apply (5 U.S.C. 
601(2)).

The PBGC has also determined that 
this amendment is not a “major rule”

within the meaning of Executive Order 
12291 because it will not have an annual 
effect on the economy of $100 million or 
more; or create a major increase in costs 
or prices for consumers, individual 
industries, or geographic regions; or 
have significant adverse effects on 
competition, employment, investment, or 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.
List of Subjects in 29 CFR Part 2676

Employee benefit plans and Pensions.
In consideration of the foregoing, Part 

2676 of Subchapter H of Chapter XXVI 
of Title 29, Code of Federal Regulations, 
is amended as follows:

PART 2676— VALUATION OF PLAN 
BENEFITS AND PLAN ASSETS 
FOLLOWING M ASS WITHDRAWAL

1. The authority citation for part 2676 
continues to read as follows:

Authority: 29 U.S.G. 1302(b)(3), 
1399(c)(1)(D), and 1441(b)(1).

2. In § 2676.15, paragraph (c) is 
amended by adding to the end of the 
table of interest rates therein the 
following new entry:

§2676.15 Interest 
4- *# * * 4

(c) Interest Rates.
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For 
valu­
ation 
dates 
occur­
ring in 

the
month:

The values for. 4  are;

ii h b  k k Î6 b  te -te h o lll f l • l ì  2 < Ìl3 ¡14 »¡15 lu

March
1992. .0675 .06625

- *

.0650 .06375

*

.0625 .06125

S•

.06125 .06125 .06125 .06125 .06 .06 .06 .06 .05675

Issued at »Washington, DC., on this 10th day 
ofFebruaryl992.
James B. Lockhart in,
Executive Director, Pension BenefiLGuaranty 
Corporation.
[FR Doc. 92-3591 Filed 2-13-92; 8:45 am] 
BILLING CODE 7708-01-W

DEPARTMENT OF DEFENSE

Office of the Secretary

32CFRPart 155

[DoD Directive 5220.6]

Defense Industrial Personnel Security 
Clearance Program

AGENCY: Office dflhe'Secretary, DoD, 
ACTION: Final nile.

SUMMARY: This document revises 32 
CFR part 155 to update policy, 
responsibilities, and procedures of the 
Defense India trial Personnel Security 
Clearance Review Program. The revision 
incorporates adjudication policies set 
fûFth in DoD 5200.2-R, "Department of 
Défense Personnél Security Program”, 
January 1987 (32 CFR part 154); 
reinstates reversal authority lo r 'Appeal 
Board; amends reimbursement 
procedures; provides for adverse action 
upon issuance of Administrative Judge 
decision rather than upon appellate 
decisions;, providesfor open hearings; 
and various Other changes such as role 
of Director.
EFFECTIVE d a t e : March16,1992.
FjOR f u r t h e r  in f o r m a t io n  c o n t a c t :
Mr. L. Schachter, telephone (703) 696- 
4598.

SUPPLEMENTARY INFORMATION: On 
March 11,1991 (56FR  10215), the 
Department of Defense ̂ published a 
proposed, rule re guesting, comments by 
April 10,1991.^Comments were received 
and selected changes incorporated. This 
action is not a major rule as defined by 
Executive Order 12291. The rule will not 
have an annual .effect.on. the economy .of 
$100 million or more; result in. a major 
increase in the.Goat.orfpriceslor 
consumers, industries, state or local

governments; oradversely.affect 
competition, emplqymeilt, investment, or 
innovation. The nile is not subject to the 
Regulator Flexibility Act (5 U.S.C. 601 et  
seq .). Therefore, mo Regulatory 
Flexibility Analysis was prepared.
List of Subjects in 32 CFR Part 155

Administrative practice and 
procedure, Business and industry, 
Classified information.

Accordingly, 32 CFR part 155 is 
revised to read as follows:

PART 155— DEFENSE iNDUSTRIAL 
PERSONNEL SECURITY CLEARANCE 
PROGRAM

Sec.
155.1 Purpose.
155:2 Applicability and scope.
155.3 Definitions.
155.4 Policy.
155.5 Responsibilities.
155.6 Procedures.
Appendix A to Part lSS-^Additional 
Procedural Guidance
Authority: 10 U.S.C. 130; E .0 .10865,3 CFR 

1959-1963 Comp.,-p.: 398.

§ 155.1 Purpose.
This part updates policy, 

responsibilities, and procedures of the 
Defense Industrial Personnel Security 
Clearance Review Program 
implementing E .0 .10865.

§ 155.2 AppHcability and scope.
This part:
(a) Applies to the Office Of the 

Secretary of Defense, the “Military 
Departments, the Chairman of the Joint 
Chiefs of Staff and the Joint StaLff, the 
Inspector General of the Department of 
Defense (IG, Dot)), and the Defense 
Agencies (hereafter referred to 
cdllectivëly as “the DoD Components”).

(b) By mutual agreement, also extends 
to other Federal Agencies that include:
(1) Department of Agriculture.
(2) Department of Commerce.
(3) Department of Interior.
(4) Department of Justice.
(5) Department of .Labor.
(6) Department a l State.
(7) Department of Transportation.

(8) Department of Treasury.
(9) Environmental ’Protection Agency. 
(TO) Federal "Emergency ’Management

Agency.
; (11) Federal Reserve System.
(12) General AccountingGffice.
(13) General Services Administration.
(14) National Aeronautics and Space 

Administration.
(15) National Science Foundation.
(16) Small Business Administration.
(17) United States Arms Control and 

Disarmament Agency.
(18) United States Information Agency. 
„(19) ¡United States International Trade

Commission.
(20) United States Trade Representative.

(c) Applies to cases that the Defense 
Industrial Security Clearance Office 
(DISCO) forwards to the Directorate for 
Industrial Security Clearance Review 
(DISCR) for aGtion under this part to 
determine whether it  is;clearly 
consistent with the national interest to 
grantor,continuejasecurity clearance 
for the applicant.

(d) Provides a program that may the 
extended to other security cases at the 
direction of the Assistant Secretary of 
Defense for Command, Control, 
Communications,«and Intelligence 
(ASD(C3I)).

i(e) Doe8 not apply do cases in which:
(1) A security clearance is withdrawn 

because the applicant no’longer has a 
need for access to classified 
information;

1(2) An interim security clearance is 
withdrawn by the DISCO during an 
investigation; or

(3) A security clearance is withdrawn 
for administrative reasons that are 
without prejudice as to a later 
determination of whether the grant or 
continuance of ¡the applicant’s security 
clearance would be clearly consistent 
with the national ¡interest.

(f) Does not apply to cases for access 
do sensitive compartmented information 
or a special access program.

§155.3 Definitions.
(a) A pplicant. Any iU.S.»citizen who 

holds or requires.a securijy.clearance or
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any immigrant alien who holds or 
requires a limited access authorization 
for access to classified information 
needed in connection with his or her 
employment in the private sector; any 
U.S. citizen who is a direct-hire 
employee or selectee for a position with 
the North Atlantic Treaty Organization 
(NATO) and who holds or requires 
NATO certificates of security clearance 
or security assurances for access to U.S. 
or foreign classified information; or any 
U.S. citizen nominated by the Red Cross 
or United Service Organizations for 
assignment with the Military Services 
overseas. The term "applicant” does not 
apply to those U.S. citizens who are 
seconded to NATO by U.S. Departments 
and Agencies or to U.S. citizens 
recruited through such Agencies in 
response to a request from NATO.

(b) C learan ce D ecision. A decision 
made in accordance with this part 
concerning whether it is clearly 
consistent with the national interest to 
grant an applicant a security clearance 
for access to Confidential, Secret, or Top 
Secret information. A favorable 
clearance decision establishes eligibility 
of the applicant to be granted a security 
clearance for access at the level 
governed by the documented need for 
such access, and the type of 
investigation specified for that level in 
32 CFR part 154. An unfavorable 
clearance decision denies any 
application for a security clearance and 
revokes any existing security clearance, 
thereby preventing access to classified 
information at any level and the 
retention of any existing security 
clearance.

§155.4  Policy.
It is DoD policy that:
(a) Ail proceedings provided for by 

this part shall be conducted in a fair and 
impartial manner.

(b) A clearance decision reflects the 
basis for an ultimate finding as to 
whether it is clearly consistent with the 
national interest to grant or continue a 
security clearance for the applicant.

(c) Except as otherwise provided for 
by E .0 .10865 or this part, a final 
unfavorable clearance decision shall not 
be made without first providing the 
applicant with:

(1) Notice of specific reasons for the 
proposed action.

(2) An opportunity to respond to the 
reasons.

(3) Notice of the right to a hearing and 
the opportunity to cross-examine 
persons providing information adverse 
to the applicant.

(4) Opportunity to present evidence on 
his or her own behalf, or to be

represented by counsel or personal 
representative.

(5) Written notice of final clearance 
decisions.

(6) Notice of appeal procedures.
(d) Actions pursuant to this part shall 

cease upon termination of the 
applicant’s need for access to classified 
information except in those cases in 
which:

(1) A hearing has commenced;
(2) A clearance decision has been 

issued; or
(3) The applicant’s security clearance 

Was suspended and the applicant 
provided a written request that the case 
continue.

§ 155.5 Responsibilities.
(a) The Assistant Secretary of Defense 

of Command, Control, Communications 
and Intelligence shall:

(1) Establish investigative policy and 
adjudicative standards and oversee 
their application.

(2) Coordinate with the General 
Counsel of the Department of Defense 
(GC, DoD) on policy affecting clearance 
decisions.

(3) Issue clarifying guidance and 
instructions as needed.

(b) The General Counsel of the 
Department of Defense shall:

(1) Establish guidance and provide 
oversight as to legal sufficiency of 
procedures and standards established 
by this part.

(2) Establish the organization and 
composition of the DISCR.

(3) Designate a civilian attorney to be 
the Director, DISCR.

(4) Issue clarifying guidance and 
instructions as needed.

(5) Administer the program 
established by this part.

(6) Issue invitational travel orders in 
appropriate cases to persons to appear 
and testify who have provided oral or 
written statements adverse to the 
applicant relating to a controverted 
issue.

(7) Designate attorneys to be 
Department Counsels assigned to the 
DISCR to represent the Government’s 
interest in cases and related matters 
within the applicability and scope of 
this part.

(8) Designate attorneys to be 
Administrative Judges assigned to the 
DISCR.

(9) Designate attorneys to be 
Administrative Judge members of the 
DISCR Appeal Board.

(10) Provide for supervision of 
attorneys and other personnel assigned 
or attached to the DISCR.

(11) Develop and impletnent policy 
established or coordinated with the GC, 
DoD, in accordance with this part.

(12) Establish and maintain 
qualitative and quantitative standards 
for all work by DISCR employees arising 
within the applicability and scope of 
this part.

(13) Ensure that the Administrative 
Judges and Appeal Board members have 
the requisite independence to render fair 
and impartial decisions consistent with 
DoD policy.

(14) Provide training, clarify policy, or 
initiate personnel actions, as 
appropriate, to ensure that all DISCR 
decisions are made in accordance with 
policy, procedures, and standards 
established by this part.

(15) Provide for maintenance and 
control of all DISCR records.

(16) Take actions as provided for in
§ 155.6(b), and the additional procedural 
guidance in appendix A to this part.

(17) Establish and maintain 
procedures for timely assignment and 
completion of cases.

(18) Issue guidance and instructions, 
as needed, to fulfill the foregoing 
responsibilities.

(19) Designate the Director, DISCR, to 
implement paragraphs (b)(5) through
(b)(18) of this section, under general 
guidance of the GC, DoD.

(c) The Heads of the DoD Components 
shall provide (from resources available 
to the designated DoD Component) 
financing, personnel, personnel spaces, 
office facilities, and related 
administrative support required by the 
DISCR.

(d) Thè ASD(C3I) shall ensure that 
cases within the scope and applicability 
of this part are referred promptly to the 
DISCR, as required, and that clearance 
decisions by the DISCR are acted upon 
without delay.

§ 155.6 Procedures.
(a) Applicants shall be investigated in 

accordance with the standards in 32 
CFR part 154.

(b) An applicant is required to give, 
and to authorize others to give, full, 
frank, and truthful answers to relevant 
and material questions needed by the 
DISCR to reach a clearance decision 
and to otherwise comply with the 
procedures authorized by this part. The 
applicant may elect on Constitutional or 
other grounds not to comply; but refusal 
or failure to furnish or authorize the 
providing of relevant and material 
information or otherwise cooperate at 
any stage in the investigation or 
adjudicative process may prevent the 
DISCR from making a clearance 
decision. If an applicant fails or refuses 
to:



Federal Register /  VoL 57, No. 31 /  Friday, February 14, 1992 /  Rules and Regulations 5385

(1) Provide relevant and material 
information or to authorize others to 
provide such information; or

(2) Proceed in a timely or orderly 
fashion in accordance with this part; or 
i (3) Follow directions of an 
Administrative Judge or the Appeal 
Board; then the Director, DISCR, or 
designee, may revoke any security 
clearance held by the applicant and 
discontinue case processing. Requests 
for resumption of case processing and 
reinstatement of a security clearance 
may be approved by the Director,
DISCR, only upon a showing of good 
cause. If the request is denied, in whole 
or in part, the decision is final and bars 
reapplication for a security clearance for 
1 year from the date of the revocation.

(c) Each clearance decision must be a 
fair and impartial common sense 
determination based upon consideration 
of all the relevant and material 
information and the pertinent criteria in 
32 CFR 154.7 and adjudication policy in 
appendix H to 32 CFR part 154, 
including as appropriate:

(1) Nature and seriousness of the 
conduct and surrounding circumstances.

(2) Frequency and recency of the 
conduct.

(3) Age of the applicant.
(4) Motivation of the applicant, and 

the extent to which the conduct was 
negligent, willful, voluntary, or 
undertaken with knowledge of the 
consequences involved.

(5) Absence or presence of 
rehabilitation.

(6) Probability that the circumstances 
or conduct will continue or recur in the 
future.

(d) Whenever there is a reasonable 
basis for concluding that an applicant’s 
continued access to classified 
information poses an imminent threat to 
the national interest, any security 
clearance held by the applicant may be 
suspended by the ASD(C3I), with the 
concurrence of the GC, DoD, pending a 
final clearance decision. This 
suspension may be rescinded by the 
same authorities upon presentation of 
additional information that conclusively 
demonstrates that an imminent threat to 
the national interest no longer exists. 
Procedures in appendix A to this part 
shall be expedited whenever an 
applicant’s security clearance has been 
suspended pursuant to this section.

(e) Nothing contained in this part shall 
limit or affect the responsibility and 
powers of the Secretary of Defense or 
the head of another Department or 
Agency to deny or revoke a security 
clearance when the security of the 
nation so requires. Such authority may 
not be delegated and may be exercised 
only when the Secretary of Defense or

the head of another Department or 
Agency determines that the hearing 
procedures and other provisions of this 
part cannot be invoked consistent with 
the national security. Such a 
determination shall be conclusive.

(f) Additional procedural guidance is 
in appendix A to this part.

Appendix A to Part 155—Additional 
Procedural Guidance

1. When the DISCO cannot 
affirmatively find that it is clearly 
consistent with the national interest to 
grant or continue a security clearance 
for an applicant, the case will be 
promptly referred to the DISCR.

2. Upon referral, the DISCR shall 
make a prompt determination whether 
to grant or continue a security 
clearance, issue a statement of reasons 
(SOR) as to why it is not clearly 
consistent with the national interest to 
do so, or take interim actions, including 
but not limited to:

a. Direct further investigation.
b. Propound written interrogatories to 

the applicant or other persons with 
relevant information.

c. Requiring the applicant to undergo a 
medical evaluation by a DoD Psychiatric 
Consultant.

d. Interviewing the applicant.
3. An unfavorable clearance decision 

shall not be made unless the applicant 
has been provided with a written SOR 
that shall be as detailed and 
comprehensive as the national security 
permits. A letter of instruction with the 
SOR shall explain that the applicant or 
Department Counsel may request a 
hearing. It shall also explain the adverse 
consequences for failure to respond to 
the SOR within the prescribed time 
frame.

4. The applicant must submit a 
detailed written answer to the SOR 
under oath or affirmation that shall 
admit or deny each listed allegation. A 
general denial or other similar answer is 
insufficient. To be entitled to a hearing, 
the applicant must specifically request a 
hearing in his or her answer. The 
answer must be received by the DISCR 
within 20 days from receipt of the SOR. 
Requests for an extension of time to file 
an answer may be submitted to the 
Director, DISCR, or designee, who in 
turn may grant the extension only upon 
a showing of good cause.

5. If the applicant does not file a 
timely and responsive answer to the 
SOR, the Director, DISCR, or designee, 
may discontinue processing the case, 
deny issuance of the requested security 
clearance, and direct the DISCO to 
revoke any security clearance held by 
the applicant.

6. Should review of the applicant's 
aiiswer to the SOR indicate that 
allegations are unfounded, or evidence 
is insufficient for further processing, 
Department Counsel shall take such 
action as appropriate under the 
circumstances, including but not limited 
to withdrawal of the SOR and 
transmittal to the Director for 
notification of the DISCO for 
appropriate action.

7. If the applicant has not requested a 
hearing with his or her answer to the 
SOR and Department Counsel has not 
requested a hearing within 20 days of 
receipt of the applicant’s answer, the 
case shall be assigned to an 
Administrative Judge for a clearance 
decision based on the written record. 
Department Counsel shall provide the 
applicant with a copy of all relevant and 
material information that could be 
adduced at a hearing. The applicant 
shall have 30 days from receipt of the 
information in which to submit a 
documentary response setting forth 
objections, rebuttal, extenuation, 
mitigation, or explanation, as 
appropriate.

8. If a hearing is requested by the 
applicant or Department Counsel, the 
case shall be assigned to an 
Administrative Judge for a clearance 
decision based on the hearing record. 
Following issuance of a notice of 
hearing by the Administrative Judge, or 
designee, the applicant shall appear in 
person with or without counsel or a 
personal representative at a time and 
place designated by the notice of 
hearing. The applicant shall have a 
reasonable time to prepare his or her 
case. The applicant shall be notified at 
least 15 days in advance of the time and 
place of the hearing, which generally 
shall be held at a location in the United 
States within a metropolitan area near 
the applicant’s place of employment or 
residence. A continuance may be 
granted by the Administrative Judge 
only for good cause. Hearings may be 
held outside of the United States in 
NATO cases, or in other cases upon a 
finding of good cause by the Director, 
DISCR, or designee.

9. The Administrative Judge may 
require a prehearing conference.

10. The Administrative Judge may rule 
on questions of procedure, discovery, 
and evidence and shall conduct all 
proceedings in a fair, timely, and orderly 
manner.

11. Discovery by the applicant is 
limited to non-privileged documents and 
materials subject to control by the 
DISCR. Discovery by Department 
Counsel after issuance of an SOR may
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be granted by the Administrative Judge 
only upon a showing of good cause. -

12. A hearing shall be open except 
when the applicant requests that it be 
closed, or when the Administrative 
Judge determines that there is a need to 
protect classified information or there is 
other good cause for keeping the 
proceeding closed. No inference shall be 
drawn as to the merits of a case on the 
basis of a request that the hearing be 
closed.

13. As far in advance as practical, 
Department Counsel and the applicant 
shall serve one another with a copy of 
any pleading, proposed documentary 
evidence, or other written 
communication to be submitted to the 
Administrative Judge.

14. Department Counsel is responsible 
for presenting witnesses and other 
evidence to establish facts alleged in the 
SOR that have been controverted.

15. The applicant is responsible for 
presenting witnesses and other evidence 
to rebut, explain, extenuate, or mitigate 
facts admitted by the applicant or 
proven by Department Counsel, and has 
the ultimate burden of persuasion as to 
obtaining a favorable clearance 
decision.

16. Witnesses shall be subject to 
cross-examination.

17. The SOR may be amended at the 
hearing by the Administrative Judge on 
his or her own motion, or upon motion 
by Department Counsel or the applicant, 
so as to render it in conformity with the 
evidence admitted -or for other good 
cause. When such amendments are 
made, the Administrative Judge may 
grant either party’s request for such 
additional time as the Administrative 
Judge may deem appropriate for further 
preparation or other good cause.

18. The Administrative Judge hearing 
the case shall notify the applicant and 
all witnesses testifying that 18 U.S.C. 
1001 is applicable.

19. The Federal Rules of Evidence (28 
U.S.C. 101 e ts e q .)  shall serve as a guide. 
Relevant and material evidence may be 
received subject to rebuttal, and 
technical rules of evidence may be 
relaxed, except as otherwise provided 
herein, to permit the development of a 
full and complete record.

20. Official records or evidence 
compiled or created in the regular 
course of business, other than DoD 
personnel background reports of 
investigation (ROI), may be received 
and considered by the Administrative 
Judge without authenticating witnesses, 
provided that such information has been 
furnished by an investigative agency 
pursuant to its responsibilities in 
connection with assisting the Secretary 
of Defense, or the Department or

57, No. 31 / Friday, February 14, 1992

Agency head concerned, to safeguard 
classified information within industry 
under to E .0 .10865. An ROI may be 
received with an authenticating witness 
provided it is otherwise admissible 
under the Federal Rules of Evidence (28 
U.S.C. 101 et seq .).

21. Records that cannot be inspected 
by the applicant because they are 
classified may be received and 
considered by the Administrative Judge, 
provided the GC, DoD, has:

a. Made a preliminary determination 
that such evidence appears to be 
relevant and material.

b. Determined that failure to receive 
and consider such evidence would be 
substantially harmful to the national 
security.

22. A written or oral statement 
adverse to the applicant on a 
controverted issue may be received and 
considered by the Administrative Judge 
without affording an opportunity to 
cross-examine the person making the 
statement orally, or in writing when 
justified by the circumstances, only in 
either of the following circumstances:

a. If the head of the Department or 
Agency supplying the statement certifies 
that the person who furnished the 
information is a confidential informant 
who has been engaged in obtaining 
intelligence information for the 
Government and that disclosure of his 
or her identity would be substantially 
harmful to the national interest; or

b. If the GC, DoD, has determined the 
statement concerned appears to be 
relevant, material, and reliable; failure 
to receive and consider the statement 
would be substantially harmful to the 
national security; and the person who 
furnished the information cannot appear 
to testify due to the following:

(1) Death, severe illness, or similar 
cause, in which case the identity of the 
person and the information to be 
considered shall be made available to 
the applicant; or

(2) Some other cause determined by 
the Secretary of Defense, or when 
appropriate by the Department or 
Agency head, to be good and sufficient.

23. Whenever evidence is received 
under item 21. or 22., the applicant shall 
be furnished with as comprehensive and 
detailed a summary of the information 
as the national security permits. The 
Administrative Judge and Appeal Board 
may make a clearance decision either 
favorable or unfavorable to the 
applicant based on such evidence after 
giving appropriate consideration to the 
fact that the applicant did not have an 
opportunity to confront such evidence, 
but any final determination adverse to 
the applicant shall be made only by the 
Secretary of Defense, or the Department
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or Agency head, based on a personal 
review of the case record.

24. A verbatim transcript shall be 
made of the hearing. The applicant shall 
be furnished one copy of the transcript, 
less the exhibits, without cost.

25. The Administrative Judge shall 
make a written clearance decision in a 1 
timely manner setting forth pertinent 
findings of fact, policies, and 
conclusions as to the allegations in the 
SOR, and whether it is clearly 
consistent with the national interest to 
grant or continue a security clearance 
for the applicant. The applicant and 
Department Counsel shall each be 
provided a copy of the clearance 
decision. In cases in which evidence is 
received under items 21. and 22., the 
Administrative Judge’s written 
clearance decision may require 
deletions in the interest of national 
security.

26. If the Administrative Judge decides 
that it is clearly consistent with the 
national interest for the applicant to be 
granted or to retain a security clearance, 
the DISCO shall be so notified by the 
Director, DISCR, or designee, when the 
clearance decision becomes final in 
accordance with item 36., below.

27. If the Administrative Judge decides 
that it is not clearly consistent with the 
national interest for the applicant to be 
granted or to retain a security clearance, 
the Director, DISCR, or designee, shall 
expeditiously notify the DISCO, which 
shall in turn notify the applicant’s 
employer of the denial or revocation of 
the applicant’s security clearance. The 
letter forwarding the Administrative 
Judge’s clearance decision to the 
applicant shall advise the applicant that 
these actions are being taken, and that 
the applicant may appeal the 
Administrative Judge’s clearance 
decision.

28. The applicant or Department 
Counsel may appeal the Administrative 
Judge’s clearance decision by filing a 
written notice of appeal with the Appeal 
Board within 15 days after the date of 
the Administrative Judge’s clearance 
decision. A notice of appeal received 
after 15 days from the date of the 
clearance decision shall not be accepted 
by the Appeal Board, or designated 
Board Member, except for good cause. A 
notice of cross appeal may be filed with 
the Appeal Board within 10 days of 
receipt of the notice of appeal. An 
untimely cross appeal shall not be 
accepted by the Appeal Board, or 
designated Board Member* except for 
good cause.

29. Upon receipt of a notice of appeal, 
the Appeal Board shall be provided the 
case record. No new evidence shall be
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received or considered by the Appeal 
Board.

30. After filing a timely notice of 
appeal, a written appeal brief must be 
received by the Appeal Board within 45 
days from the date of the Administrative 
Judge’s clearance decision. The appeal 
brief must state the specific issue or 
issues being raised, and cite specific 
portions of the case record supporting 
any alleged error. A written reply brief, 
if any, must be Bled within 20 days from 
receipt of the appeal brief. A copy of 
any brief filed must be served upon the 
applicant or Department Counsel, as 
appropriate.

31. Requests for extension of time for 
submission of briefs may be submitted 
to the Appeal Board or designated 
Board Member.

A copy of any request for extension of 
time must be served on the opposing 
party at the time of submission. The 
Appeal Board, or designated Board 
Member, shall be responsible for 
controlling the Appeal Board’s docket, 
and may enter an order dismissing an 
appeal in an appropriate case or vacate 
such an order upon a showing of good 
cause.

32. The Appeal Board shall address 
the material issues raised by the parties 
to determine whether harmful error 
occurred. Its scope of review shall be to 
determine whether or not:

a. The Administrative Judge’s findings 
of fact are supported by such relevant 
evidence as a reasonable mind might 
accept as adequate to support a 
conclusion in light of all the contrary 
evidence in the same record. In making 
this review, the Appeal Board shall give 
deference to the credibility 
determinations of the Administrative 
Judge;

b. The Administrative Judge adhered 
to the procedures required by E .0 .10865 
and this part; or

c. The Administrative Judge’s rulings 
or conclusions are arbitrary, capricious, 
or contrary to law.

33. The Appeal Board shall issue a 
written clearance decision addressing 
the material issues raised on appeal.
The Appeal Board shall have authority 
to:

a. Affirm the decision of the 
Administrative Judge;

b. Remand the case to an 
Administrative Judge to correct 
identified error. If the case is remanded, 
the Appeal Board shall specify the 
action to be taken on remand; or

c. Reverse the decision of the 
Administrative Judge if correction of 
identified error mandates such action.

34. A copy of the Appeal Board’s 
written clearance decision shall be 
provided to the parties. In cases in

which evidence was received under 
items 21. and 22., the Appeal Board’s 
clearance decision may require 
deletions in the interest of national 
security.

35. Upon remand, the case file shall be 
assigned to an Administrative Judge for 
correction of error(s) in accordance with 
the Appeal Board’s clearance decision. 
The assigned Administrative Judge shall 
make a new clearance decision in the 
case after correcting the error(s) 
identified by the Appeal Board. The 
Administrative Judge’s clearance 
decision after remand shall be provided 
to the parties. The clearance decision 
after remand may be appealed pursuant 
to items 28. to 35.

36. A clearance decision shall be 
considered final when:

a. A security clearance is granted or 
continued pursuant to item 2.;

b. No timely notice of appeal is filed;
c. No timely appeal brief is filed after 

a notice of appeal has been filed;
d. The appeal has been withdrawn;
e. When the Appeal Board affirms or 

reverses an Administrative Judge’s 
clearance decision; or

f. When a decision has been made by 
the Secretary of Defense, or the 
Department or Agency head, under item 
23.

The Director, DISCR, or designee, 
shall notify the DISCO of all final 
clearance decisions.

37. An applicant whose security 
clearance has been finally denied or 
revoked by the DISCR is barred from 
reapplication for 1 year from the date of 
the initial unfavorable clearance 
decision.

38. A reapplication for a security 
clearance must be made initially by the 
applicant’s employer to the DISCO and 
is subject to the same processing 
requirements as those for a new security 
clearance application. The applicant 
shall thereafter be advised he is 
responsible for providing the Director, 
DISCR, with a copy of any adverse 
clearance decision together with 
evidence that circumstances or 
conditions previously found against the 
applicant have been rectified or 
sufficiently mitigated to warrant 
reconsideration.

39. If the Director, DISCR, determines 
that reconsideration is warranted, the 
case shall be subject to this part for 
making a clearance decision.

40. If the Director, DISCR, determines 
that reconsideration is not warranted, 
the DISCR shall notify the applicant of 
this decision. Such a decision is final 
and bars further reapplication for an 
additional one year period from the date 
of the decision rejecting the application.

41. Nothing in this part is intended to 
give an applicant reapplying for a 
security clearance any greater rights 
than those applicable to any other 
applicant under this part.

42. An applicant may file a written 
petition, under oath or affirmation, for 
reimbursement of loss of earnings 
resulting from the suspension, 
revocation, or denial of his or her 
security clearance. The petition for 
reimbursement must include as an 
attachment the favorable clearance 
decision and documentation supporting 
the reimbursement claim. The Director, 
DISCR, or designee, may in his or her 
discretion require additional information 
from the petitioner.

43. Claims for reimbursement must be 
filed with the Director, DISCR, or 
designee, within 1 year after the date the 
security clearance is granted. 
Department Counsel generally shall file 
a response within 60 days after receipt 
of applicant’s petition for reimbursement 
and provide a copy thereof to the 
applicant

44. Reimbursement is authorized only 
if the applicant demonstrates by clear 
and convincing evidence to the Director, 
DISCR, that all of the following 
conditions are met:

a. The suspension, denial, or 
revocation was the primary cause of the 
claimed pecuniary loss; and

b. The suspension, denial, or 
revocation was due to gross negligence 
of the Department of Defense at the time 
the action was taken, and not in any 
way by the applicant’s failure or refusal 
to cooperate.

45. The amount of reimbursement 
shall not exceed the difference between 
the earnings of the applicant at the time 
of the suspension, revocation, or denial 
and the applicant’s interim earnings, 
and further shall be subject to 
reasonable efforts on the part of the 
applicant to mitigate any loss of 
earnings. No reimbursement shall be 
allowed for any period of undue delay 
resulting from the applicant's acts or 
failure to act. Reimbursement is not 
authorized for loss of merit raises and 
general increases, loss of employment 
opportunities, counsel’s fees, or other 
costs relating to proceedings under this 
part.

46. Claims approved by the Director, 
DISCR, shall be forwarded to the 
Department or Agency concerned for 
payment. Any payment made in 
response to a claim for reimbursement 
shall be in full satisfaction of any further 
claim against the United States or any 
Federal Department or Agency, or any 
of its officers or employees.
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47. Clearance decisions issued by 
Administrative Judges and the Appeal 
Board shall be indexed and made 
available in redacted form to the public.

Dated: February 5,1992.
L. M. Bynum,
Alternate OSD Federal Register Liaison 
Officer, Department o f D efense.
[FR Doc. 92-3138 Filed 2-13-92; 8:45 amj 
BILLING CODE 3GKMS1-M

32 CFR Parte 236,287,290, 291, 292, 
295, and 299

Freedom of information Act Program

AGENCY: Office of the Secretary, DoD. 
a c t io n : Technical amendment

s u m m a r y : This makes administrative 
changes within Chapter 1 of title 32 of 
the Code of Federal Regulations for ease 
of use.
EFFECTIVE DATE: February 14,1992.
FOR FURTHER INFORMATION CONTACT:
L. M. Bynum, Correspondence and 
Directives Directorate, Washington 
Headquarters Services, Pentagon, 
Washington, DC 20301-1155, telephone 
703-697—4111.

Accordingly, under the authority of 10 
U.S.C. 131, the following parts in chapter 
I, subchapter P are transferred into 
subchapter N: 32 CFR parts 286,287, 290, 
291, 292,295, and 299.

Dated: February 10,1992.
L.M. Bynum,
Alternate OSD Federal Register, Liaison 
O fficer, Department o f D efense.
[FR Doc. 92-3475 Filed 2-13-92; 8:45 am] 
BILUNG CODE M1O-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 60 and 61 

[FRL-4105-3]

Standards of Performance for New 
Stationary Sources; National Emission 
Standards for Hazardous Air 
Pollutants Supplemental Delegation of 
Authority to Knox County

AGENCY: Environmental Protection 
Agency (EPA).
a c t io n : Delegation of authority.

s u m m a r y : On October 11,1991, the 
Knox County Department of Air 
Pollution Control in the State of 
Tennessee, requested delegation of 
authority for implementation and 
enforcement of several standards in 40 
CFR part 60, New Source Performance 
Standards (NSPS), and 40 CFR part 61,

National Emissions Standards for 
Hazardous Air Pollutants (NESHAPS). 
EPA’8 review of Knox County’s laws, 
rules and regulations showed them to be 
adequate for the implementation and 
enforcement of these federal standards. 
EPA has granted the delegation as 
requested.
e f f e c t iv e  d a t e : The effective date of 
the delegation of authority is November 
13,1991.
ADDRESSES: Copies of the material 
submitted by Knox County may be 
examined during normal business hours 
at the following locations;
Environmental Protection Agency, 

Region IV, Air Programs Branch, 345 
Courtland Street, NE., Atlanta,
Georgia 30365.

Tennessee Department of Environment 
and Conservation, Customs House,
4th Floor, Nashville, Tennessee 37243- 
1531.

Knox County Department of Air 
Pollution, City-County Building, room 
459,400 West Main Avenue,
Knoxville, Tennessee 37902.
Effective immediately, all requests, 

applications, reports and other 
correspondence required pursuant to the 
newly delegated standards should not 
be submitted to the Region IV office, but 
should instead be submitted to Terry C. 
Harris, Director, Knox County 
Department of Air Pollution at the above 
address.
FOR FURTHER INFORMATION CONTACT: 
Andrew Fischer, Air Programs Branch, 
EPA Region IV, at the above address 
and telephone number (404) 347-2864 or 
(FTS) 257-2864.
SUPPLEMENTARY INFORMATION: Section 
301 in conjunction with sections 110, 
111(c)(1) and 112(d)(1) of the Clean Air 
Act as amended November 15,1990, 
authorize the Administrator to delegate 
authority to implement and enforce the 
standards set out in 40 CFR part 60, New 
Source Performance Standards (NSPS), 
and 40 CFR part 61, National Emission 
Standards for Hazardous Air Pollutants 
(NESHAPS).

After a thorough review of the 
categories requested for delegation, the 
Regional Administrator determined that 
such delegation was appropriate for 
these source categories with the 
conditions set forth in the original 
delegation letter of May 20,1977, and 
subsequent letters of December 13,1985; 
March 3,1986; July 1,1986; June 1,1988; 
May 16,1989; December 14,1989; 
October 29,1990, and in EPA issued 
guidance, including a May 20,1988, 
letter from EPA to the state and local 
agencies.

EPA, thereby, delegated its authority 
for 40 CFR part 60 and 40 CFR part 61

for the following subparts (the revised 
standards are designated by “(R)”:
40 CFR Part 60
Subpart D—Fossil-Fuel Steam Fired 

Generators for which Construction is 
Commenced After August 17,1971 (R) 

Subpart Da—Electric Utility Steam 
Generating Units for which Construction is 
Commenced September 18,1978 (R)

Subpart E—Incinerators (R)
Subpart F—Portland Cement Plants (R) 
Subpart G—Nitric Acid Plants (R)
Subpart H—Sulfuric Acid Plants (R)
Subpart I—Asphalt Concrete Hants (R) 
Subpart J—Petroleum Refineries (R), except 

§ 60.105(a)(13)(iii) and § 80.106(i)(12) 
Subpart L—Secondary Lead Smelters (R) 
Subpart M—Secondary Brass & Bronze Ingot 

Production Plants (R)
Subpart N—Iron and Steel Plants (R)
Subpart O—Sewage Treatment Plants (R), 

except § 60.153(e)
Subpart P—Primary Copper Smelters (R) 
Subpart Q—Primary Zinc Smelters (R) 
Subpart R—Primary Lead Smelters (R) 
Subpart S—Primary Aluminum Reduction 

Hants (R)
Subpart T—Phosphate Fertilizer Industry:

Wet Process Phosphoric Acid Plants (R) 
Subpart U—Phosphate Fertilizer Industry: 

Super Phosphoric Acid Plants (R)
Subpart V—Phosphate Fertilizer Industry;

Diammonium Phosphate Plants (R)
Subpart W—Phosphate Fertilizer Industry.

Triple Superphosphate Hants (R)
Subpart X—Phosphate Fertilizer Industry: 

Granular Triple Superphosphate Storage 
Facilities (R)

Subpart Y—Coal Preparation Hants (R) 
Subpart Z—Ferroalloy Production Facilities 
Subpart AA—Steel Plants: Production 

Facilities (R)
Subpart BB—Kraft Pulp Mills (R)
Subpart CC—Glass Manufacturing Plants (R) 
Subpart DD—Grain Elevators (R)
Subpart GG—Stationary Gas Turbines, 

except § 60.334(b)(2), § 60.335(f)(1)
Subpart HH—Lime Manufacturing Plants (R) 
Subpart PP—Ammonium Sulfate Manufacture

(R )
Subpart KK—Lead Acid Battery 

Manufacturing Plant (R)
Subpart NN—Phosphate Rock Plants (R) 
Subpart UU—Asphalt Processing and 

Asphalt Roofing Manufacture (R), except 
§ 60.474(g)

Subpart LL—Metallic Mineral Processing 
Plants (R)

Subpart VV—Equipment Leaks of VOC in the 
Synthetic Organic Chemical Manufacturing 
Industry (R), except § 60.482-l(c)(2),
§ 60.484

Subpart XX—Bulk Gasoline Terminals (R), 
except § 60.502(e)(6)

Subpart I.I.L—On Shore Natural Gas 
Processing; SO* Emissions (R)

Subpart OOO—Non-metallic Mineral 
Processing Plants (R)

Subpart Na—Secondary Emissions from 
Basic Oxygen Process Steelmaking 
Facilities (R)

Subpart AAa—Steel Plants: Electric Arc 
Furnaces and Argon-Oxygen


