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programs must maintain a non-political
character and should be balanced and
representative of the diversity of
American political, social and cultural
life.

Eligibility

Non-profit organizations with
experience in international academic
exchange activities, such as educational
and professional organizations and
institutions, American overseas research
centers, colleges and universities, are
invited to apply.

Guidelines

No application material from USIA is
necessary to prepars a prospectus for
this competition. In preparing
prospectuses, organizations should
address the subjects of program design
and scheduling, as well as program
administration. At a minimum, a
successful prospectus should clearly
cover publicity, logistical and
scheduling measures. A basic plan for
post-program follow-up evaluation
should also be included. The prospectus
must be typewritten and double-spaced,
and cannot exceed ten pages, including
budget attachment.

Proposed Budget

A one-page budget not to exceed
$500,000 must be submitted as part of
the prospectus. Not more than 20
percent of the proposed total cost to
USIA may be for administrative and
overhead expenses. USIA does not
award grants of greater than $60,000 to
crganizations with less than four years
experience conducting international
exchange programs. Submissions from
such organizations cannot be considered
technically eligible for the purposes of
this program.

Review Process

USIA will acknowledge receipt of all
prospectuses and will review them for
technical eligibility. Prospectuses will
be deemed ineligible if they do not
adhere to the guidelines established
herein. Eligible submissions will be
forwarded to panels of USIA officers for
advisory review. All eligible
submissions will also reviewed by the
appropriate geographic area office.
Invitations to submit a full proposal are
at the discretion of the Associate
Director for Educational and Cultural
Affairs. Final technical authority for
awarding a grant resides with USIA's
Office of Contracts.

Review Criteria
Technically eligible prospectuses will

be competitively reviewed according to
the following criteria:

1. Quality/responsiveness—Quality of
administretive plan and adherence of
the proposed activity to the criteria and
conditions described hersin,
Prospectuses should demonstrate how
the organization will meet the program's
objectives and plan.

2. Institutional cepacity—Proposed
gersonnel and institutional resources to

e applied to the project should be
adequate and appropriate to achieve all
goals and objectives.

3. Cost-effectiveness—The overhead
and administrative components of the
costs to USIA, including salary/benefits,
cannot exceed 20 percent of the total
budget. Prospectuses should
demonstrate cost-sharing and in-kind
support.

4. Track record/potential—
Submissions should demonstrate
potential for excellence or a track record
of the organization’s involvement in
international programs, particulerly
academic exchange.

5. Evaluation plan—Prospectuses
should provide for follow up and
evaluation by the grantee organization,

6. Reasonableness, feasibility,
flexibility—Prospectuses should
demonstrate how the objectives will be
met.

7. Multiplier effect/impact—A
particular priority is that the program
strengthen long-term mutual
understanding, include maximum
sharing of information and views by
participants with host country
counterparts, and provide opportunities
to facilitate the establishment of broader
institutional and individual scholarly
ties in the U.S. and the host country.

8. Mutuality of benefits—Prospectuses
should show evidence of strong mutual
benefits to the institutions and
individuals involved, as well as
evidence of strong commitment to the
goals of the program.

Notice

The terms and conditions published
in this announcement are binding end
may not be modified by any USIA
representative, Explanatory information
provided by the Agency that contradicts
published language will not be binding.
Issuance of this announcement does net
constitute an award commitment on the
part of the U,S. Government. Final
award cannot be made until funds have
been fully appropriated by Congress,
allocated and committed through
internal USIA procedures.

Notification

All applications will be notified of the
results of the review of prospectuses on
or about March 15, 1993.

Invitations and application material
needed to submit a full proposal also
will be issued at that time, with
submissions due at USIA on or about
April 30, 1993. Grant awards will be
subject to standard periodic reporting
and evaluation requirements.

Dated: December 14, 1992,
Barry Fulton,

Acting Associate Director, Bureau of
Educational and Cultural Affairs.

[FR Doc. 92-30758 Filed 12-17-92; 8:45 am]
BILLING CODE 8230-01-M

International Educational and Cultural -
Actlvitles Discretionary Grant Program

AGENCY: United States Information
Agency.
ACTION: Notice—request for proposals.

SUMMARY: The Office of Citizen
Exchanges (E/P) announces a
discretionary grants program for private,
non-profit organizations in support of
projects that link their international
exchange interests with counterpart
ingtitutions/groups in ways supportive
of the aims of the Bureau of Educational
and Cultural Affairs. Interested
applicants are urged to read the
complete Federal Register
announcement before addressing
inquiries to the Offics or submitting
their proposals.

ANNOUNCEMENT NUMBER: The
Announcement Number is E/P-93-6.
Please refer to this number in all
correspondence or telephone calls to the
Agency.

DATES: Deadline for Proposals: All
copies must be received at the U.S.
Information Agency by 5 p.m.
Washington, DC time on Friday,
February 26, 1993. Faxed documents
will not be accepted, nor will
documents postmarked on February 26,
1993, but received at a later date. It is
the responsibility of each grant
applicant to ensure that proposels are
received by the above deadline. This
action is effective from the publication
date of this notice through February 26,
1993, for projects whose activities will
begin between July 1, 1993, and
December 31, 1993.

ADDRESSES: The original and 14 copies
of the completed application, including
required forms, should be submitted by
the deadline to: U.S. Information
Agency, REF: E/P Discretionary Grant
Competition, Office of Grants
Management (E/XE), 301 4th Street,
SW., room 336, Washington, DC 20547.
FOR FURTHER INFORMATION CONTACT:
Interested organizations/institutions
must contact the Office of Citizen
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Exchanges, Bureau of Educationsl end
Cultural Affairs, United States
Information Agency, 301 4th Street,
SW., Washington, DC 20547, (202) 619—
5348, to request-detailed application
packets, which include award criteria,
all necessary forms, and guidelines for
preparing propesals, including specific
budget preparation information.
SUPPLEMENTARY INFORMATION: The Office
of Citizen Exchanges of the United
States Information Agency announces a
program to encourage, through limited
awards to non-profit institutions,
increased private sector commitment to
and involvement in international
exchanges, Awarding of any and all
grants is contingent upon the
availability of funds.

The Office of Citizen Exchanges
works with U.S. private sector non-
profit organizations on cooperative
international group projects that
introduce American and foreign
participants to each others' social,
economic, and political structures; and
international interests. The Office
supports international projects.in the
United ‘States or overseas involving
leaders or potential leaders in the
following fields and professions: Urban
planners, jurists, specialized journalists
(specialists in.economics, business,
Eoliﬁcal analysis, international affairs),

usiness professionals, environmental
specialists, parliamentarians, educators,
economic planning and other
government officials.

Applicants should carefully note the
following restrictions/recommendations
for proposals in specific geographical
areas:

The Newly Independent States: USIA
and other agencies of the U.S.
government have numerous programs‘in
the countries of the NIS (Armenia,
Azerbaijan, Belarus, Georgia,
Kazakhstan, Kyrgyzstan, Moldova,
Russia, Tajikistan, Turkmenistan,
Ukraine, and Uzbekistan). As such, the
amount of funds for that part of the
world in this competition will be
extremely limited. Proposals which
would normally be considered for other
USIA grant competitions will'not be
accepted. E/P encourages organizations
to seek clarification on these points
before presenting a:proposal.

Europe, Eastern Europe, and the
Baltics (EU): Projects are encouraged
involving Western Europe. Due to'the
fact that the-office has or'is in'the
process of conducting specific
competitions in Eastern Europe and 'the
Baltics, we will not accept proposals for
youth exchange programs or for
programs in the following thematic
areas: Public administration, business

management, independent media
development, journalismtraining, and
local government administration and
municipal managemernit.

East Asia.and the Pacific (EA): Except
where noted elsewhere:in this
announcement, there are no country-or
thematic restrictions for this geographic

region, which also includes Mongolia,

Indochina, and the Pacific Islands.

American Republics {AR): Except
where noted elsewhere in this
announcement, there are no country:or
thematicrestrictions for this geographic
region. Howaver, priority will be given
to projects in the following areas:
Strengthening of democracy, economic
reform, free markets, journalism,
administration of justice, civil/military
relations, and good governance.

Africa (AF): Except where noted
elsewhere in this announcemsnt, there
are no country or thematic restrictions
for this geographic region.

North Africa, Near East and South
Asia (NEA): Except where noted
elsewhere in this announcement, there
are no country or thematic restrictions
for this geographic region. However,
priority will be given toprojects which
promote democratization, free markets,
tolerance and pluralism, and conflict
resolution.

The Office of Citizen Exchanges
strongly encouragesthe coordination of
activities with respected universities,
professional esseciations, and major
cultural institutions in the U.S. and
abroad, but'particularly in the U.S.
Projects should be intellectual and
cultural, not technical. Vocational
training (an occupation other than one
requiring a baccalaureate or higher
academic degree; i.e., clerical work, auto
maintenance, etc. and other-occupations
requiring less/than two years of higher
education) and technical treining
(special and practical knowledge of a
mechanical or a scientific:subject which
enhances mechanical, narrowl
scientific, or semi-skilled capabilities)
are ineligible for support. In addition,
scholarship programs are ineligible for
support. Pursuant to the Bureau's
authorizing legislation, programs must
maintain-a non-political character,
should be balanced and representative
of the diversity of American political,
social and cultural life,

The Office does not support proposals
limited to.conferences or seminars (i.e.,
one'to fourteen-day programs with
plenary sessions, main'speakers, panels,
and a passive audience). It will support
conferences only insofar as they are part
of a larger project in duration and scope
which is receiving USIA funding from
this.competition, USIA-supported
projects may include internships; study

tours; short-term, non-technical
training; and extended, intensive
workshops teking place in the United
States or overseas.

The themes addressed in exchange
programs must be of long-term
importance rather than focused
exclusively on current events or short-
term issues. In every case, a substantial
rationale must be presented as partof
the proposal, one that clearly indicates
the distinctive and important
contribution of the overall project,
including where applicable the
expected yield of any associated
conference.

No funding is available exclusively to
send U.S. citizens to conferences or
conference-type seminars overseas;
neither is funding-available for bringing
foreign nationals to conferences orto
routine professional association
meetings in the United States.

Projects that duplicate what is
routinely carried out by private sector
and/erpublic'sector operations:will not
be considered. TUSIS post consultation
by applicants, prior to submission of
proposals, is strongly recommended for
all programs.

Additional Guidelines and Restrictions

Office of Citizen Exchanges grants are
not given to support projects whose
focus is limited to technical or
vocationdl subjects, or forresearch
projects, for publications funding, for
student and/or teacher/faculty
exchanges, for sports and/or sports
related programs. Nor does this office

rovide scholarships or support for

ong-term (a semester or'more) academic
studies..Competitions sponsored by
other Bureau offices are also'announced
in the Federal Register.

For projects that would begin after
December 31, 1893, compstition details
will be announced in the Federal
Regisier on or about June1, 1993.
Inquiries concerning technical
requirements are welcome prior to
submission of applications.

Selection of Participants

A project proposal should clearly
describe the type of person who'will
participateiin the program and for what
reasons. The processby which
participants will be selected initially
should'be described (e.g., nominations
from employers, open competition,
applicdtions, interviews, etc.)

Ex the selection of foreign
participants; USIA and USIS and
American Embassies retain the right to
nominate all participants and to accept
or teny participants recommended'by
grantee institutions. However, grantee
institutions will often provide support,
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as requested by USIA, in the nomination
of participants. The grantes institution
will also provide the names of American
participants and brief biographical data
to the Office of Citizen Exchanges for
information purposes. Priority will be
given to foreign participants who have
not previously travelled to the United
States.

Application Requirements

Proposals must be structured as
outlined in the application package.
Confirmation letters from American and
foreign co-sponsors noting their
intention to participate in the program
will enhance an institution’s
submission.

Funding

Competition for USIA funding is
keen, The selection of grantee
institutions will depend on program
substance, cross-cultural sensitivity, and
ability to carry out the program
successfully. Since USIA grant
assistance constitutes only a portion of
total project funding, proposals should
list and provide evidence of other
anticipated sources of financial and in-
kind support. Proposals with cost
sharing of less than 33 percent of the
. total project cost will be considered
ineligible, USIA-funded administrative
costs are limited to twenty (20%)
percent of the total funds requested
from USIA. Administrative costs are
defined as salaries for grantee
organization employees, benefits, other
direct and indirect costs incurred in the
United States. Overseas administrative
costs—such as compensation of an
employee in an overseas office—are not
counted in this 20 percent limit.
Important note for universities: The U.S.
Information Agency’s Bureau of
Educational and Cultural Affairs defines
American faculty salaries as an
administrative expenss, regardless of
how the faculty time is to be used.

A proposal’s cost-effectiveness—
including in-kind contributions and
ability to keep administrative costs
low—is a major consideration in the
review process. Although no set funding
limit exists, proposals for less than
$150,000 will receive preference.
Organizations with less than four years
of successful experience in managing
international exchange programs are
limited to grants of $60,000.

The Government reserves the right to
reject any or all applications received.
USIA will not pay for design and
development costs associated with
submitting a proposal. Applications are
submitted at the risk of the applicant;
should circumstances prevent award of
a grant, all preparation and submission

costs:are at the applicant’s expense,
USIA will not award funds for activities
conducted prior to the actual grant
award.

Review Process

USIA will acknowledge receipt of all
proposals and will review them for
technical eligibility. Proposals will be
deemed ineligible if they do not fully
adhere to the guidelines established
Herein and in the application packet.
Eligible proposals will be forwarded to
panels of USIA officers for advisory
review. All eligible proposals will also
be reviswed by the appropriate
geographic area office, and the budget
and contract offices. Proposals may also
be reviewed by the Agency’s Office of
General Counssl.

Funding decisions are at the
discretion of the Associate Director for
Educational and Cultural Affairs. Final
technical authority for grant awards
resides with USIA's contracting officer.
The award of any grant is subject to the
availability of funds.

Review Criteria

USIA will evaluate proposals based
on the following criteria:

1. Quality of Program Idea: Proposals
should exhibit originality and
substance. Their rationale should
persuade the reader that the U.S.
taxpayer’s dollar is being well-spent for
a clearly defined need.

2. Institution Reputation/Ability:
Institutions should demonstrate their
potential for program excellence and/or
provide documentation of successful
programs, If an organization is a
previous USIA grant recipient,
responsible fiscal management and full
compliance with all reporting
requirements for past Agency grants as
determined by USIA's Office of
Contracts (M/KG) will be considered.

3. Project Personnel: Personnel’s
professional and logistical expertise
should be relevant to the proposed
program. Resumes should be relevant to
the specific proposal.

4. Thematic Expertise: Proposal
should demonstrate the organization’s
expertise in the subject area.

5. Program Planning: Detailed agenda
and work plan should demonstrate
substance and logistical capacity.

8. Cross-Cultural Sensitivity/Area
Expertise: Evidence of sensitivity to
historical, linguistic, and other cross-
culturel factors; relevant knowledge of
geographic area, .

7. Ability to Achieve Program
Objectives: Objectives should be
realistic and obtainable, Proposal
should clearly demonstrate how the

grantee institution will meet the
program'’s cbjectives.

8. Multiplier Effect: Proposed
programs should strengthen long-term
mutual understanding, to include
maximum sharing of information and
establishment of long-term institutional
ties.

9. Cost-Effectiveness: The overhead
and administrative components should
be as low as possible. All other items
proposed for USIA funding should be
necessary and appropriate to achieve
the program's objectives.

10. Cost-Sharing: Proposals should
show cost-sharing through other private
sector support as well as direct funding
contributions and in-kind support from
the prospective grantee institution.

11. Follow-on Activities: Proposals
should provide a plan for continued
exchange activity (without USIA
support) which ensures that USIA-
funded programs are not one-time
events.

12. Project Evaluation; Proposals
should include & plan to evaluate the
activity's success.

Additional Guidance

The Office of Citizen Exchanges offers
the following adlditional guidance to
rospective applicants:
g 1; p'&cig Ofﬁgg of Citizen Exchanges
encourages project proposals involving
more than one country. However,
single-country projects that are clearly
defined and possess the potential for
creating and strengthening continuing
linkages between foreign and U.S.
institutions are also welcome.

2, Proposals for bilateral programs are
subject to review and comment by the
USIS post in the relevant country, and
pre-selected participants will also be
subject to USIS post review.

3. Bilateral programs should clearly
identify the counterpart orgenization
and provide evidence of the
organization's participation.

4, The Office of Citizen Exchanges
will consider proposals for activities in
other countries when USIS posts are
consulted in the design of the proposed
program and in the choice of the most
suitable venues for such programs. _
Notice

The terms and conditions published
in the RFP are binding and may not be
modified by any USIA representative.
Explanatory information provided by
the Agency that contradicts published
language will not be binding. Issuance
of the RFP does not constitute an award
commitment on the part of the
Government, Final award cannot be
made until funds have been fully
appropriated by Congress, allocated and
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committed through internal USIA
procedures.

Notification

All applicants will be notified of the
results of the review process on or about

June 1, 1893. Awarded grants will be Dated: Decamber 14, 1892.
subject to periodic reporting and Barry Fulton,

evaluation requirements. Acting Associate Director, Bureau of

Educational and Cultural Affairs.
[FR Doc. 92-30683 Filed 12-17-92; 8:45 am]
BILLING CODE 8320-01-M
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Sunshine Act Meetings

Federal Register
Vol. 57, No, 244

Friday, December 18, 1992

This saction of the FEDERAL REGISTER
contains notices of mestings published undsr
the “Govermment in the Sunshine Act" (Pub.
L. 94-409) 5 U.S.C. 552b(e)(3).

COMMODITY FUTURES TRADING COMMISSION
“FEDERAL REGISTER'' CITATION OF
PREVIOUS ANNOUNCEMENT: 57 E.R. 57864.
PREVIOUSLY ANNOUNCED TIME AND DATE OF
MEETING: 10:00 a.m., Tuesday, December
29, 1992.

CHANGES IN THE MEETING: The
Commodity Futures Trading
Commission has cancelled the meeting
previously announced to discuss a Rule
Enforcement Review.

CONTACT PERSON FOR MORE INFORMATION:
Jean A. Webb, 254-6314.

Jean A, Webb,

Secretary of the Commission.

[FR Doc. 92-30863 Filed 12-16-92; 3:53 pm]
BILLNG CODE 6351-01-M

U.S. CONSUMER PRODUCT SAFETY
COMMISSION

TIME AND DATE: (Times listed below),
Tuesday, December 22, 1992,
LOCATION: Room 556, Westwood
Towers, 5401 Westbard Avenue,
Bethesda, Maryland.

STATUS: Open to the Public.
MATTERS TO BE CONSIDERED:

10:00 a.m.

1. Pride in Public Service
The Commission will present the Pride in

Public Service Award to December’s
recipient.

2, Election of Vice Chairman

The Commission will elect a Vice
Chairman for a term ending on December 31,
1993.

3. ANPR on Sleepwear

The Commission will consider an Advance
Notice of Proposaed Rulemaking (ANPR) to
amend the standards for flammability of
children’s sleepwear to exempt close fitting
garments and garments intended for infants.

4. Charcoal Container Labeling, Petition HP
91-1

The Commission will consider petition HP
91-1 from Barbara Muak requesting changes
to the labeling requirements for containers of
charcoal.

2:00 p.m.

5. Voluntary Standards/International Affairs

The staff will brief the Commission on
voluntary standards and international affairs

activities carried out by staff during the
fourth quarter of fiscal year 1992.

For a Recorded Message Containing the
Latest Agenda Information, Call (301)
504-0709.

CONTACT PERSON FOR ADDITIONAL

INFORMATION: Sheldon D. Butts, Office of

the Secretary, 5401 Westbard Ave.,

Bethesda, Md. 20207 (301) 504-0800.
Dated: December 15, 1992.

Sheldon D. Butts,

Deputy Secretary.

[FR Doc. 92-30867 Filed 12-16-92; 3:54 pm]

BILLING CODE 6355-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

Notice of Change in Subject Matter of
Agency Meeting

Pursuant to the provisions of
subsection (8)(2) of the "Government in
the Sunshine Act” (5 U.S.C. 552b(e)(2)),
notice is hereby given that at its open
meeting held at 10:04 a.m. on Tuesday,
December 15, 1992, the Corporation’s
Board of Directors determined, on
motion of Director C.C. Hope, Jr.
(Appointive), seconded by Director
Stephen R. Steinbrink (Acting
Comptroller of the Currency), concurred
in my Acting Chairman Andrew C.
Hove, Jr., and Director Jonathan L.
Fiechter (Acting Director, Office of
Thrift Supervision), that Corporation
business required the addition to the
agenda for consideration at the meeting
on less than seven days' notice to the
public, of the following matter:

Report on the status of pending regulations
to be issued pursuant to the Federal Deposit
Insurance Corporation Improvement Act of
1891,

By the same majority vote, the Board
further determined that no notice earlier
than December 11, 1992, of this change
in the subject matter of the meeting was
practicable.

The meeting was held in the Board
Room of the FDIC Building located at
550—17th Street, N.W., Washington,
DC.

Dated: December 15, 1992,

Federal Deposit Insurance Corporation.
Robert E, Feldman,

Deputy Executive Secretary.

[FR Doc. 92-30847 Filed 12-16-92; 10:42
am]

BILLING CODE 6714-01-M

FEDERAL DEPCSIT INSURANCE
CORPORATION

Notice of Changes in Subject Matter of
Agency Meeting

Pursuant to the provisions of
subsection (e)(2) of the “Government in
the Sunshine Act” (5 U.S.C. 552b(e)(2)),
notice is hereby given that at its closed
meeting held at 11:39 a.m. on Tuesday,
December 15, 1982, the Corporation’s
Board of Directors determined, on
motion of Director C.C. Hops, Jr.
(Appointive), seconded by Director
Stephen R. Steinbrink (Acting
Comptroller of the Currency), concurred
in by Acting Chairman Andrew C. Hove,
Jr., and Director Jonathan L. Fiechter
(Acting Director, Office of Thrift
Supervision), that Corporation business
required the addition to the agenda for
consideration at the meeting, on less
than seven days’ notice to the public, of
the following matters:

Matters relating to an assistance agreement
with an insured institution.

Recommendation concerning certain
financial institutions.

The Board further determined, by the
same majority vote, that no earlier
notice of the changes in the subject
matter of the meeting was practicable;
that the public interest did not require
consideration of the matters in a
meeting open to public observation; and
that the matters could be considered in
a closed meeting by authority of
subsections (c)(4), (c)(6), (c}(8),
(c)(9)(A)(ii), and (c)(8)(B) of the
“Government in the Sunshine Act” (5
U.S.C. 552b(c)(4), (c)(6), (c){8),
(c)(9)(A)(ii), and (c)(9)(B)).

Dated: December'15, 1992.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 92-30848 Filed 12-16-92; 10:42
am]

BILLING CODE 6714-01-M

BOARD OF GOVERNORS OF THE FEDERAL
RESERVE SYSTEM

“'FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 57 FR 58858,
Friday, December 11, 1992,

PREVIOUSLY ANNOUNCED TIME AND DATE OF
THE MEETING: 9:30 a.m. Wednsesday,
December 16, 1992,

CHANGES IN THE MEETING: Deletion of the
following open item(s) from the agenda:
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Implementation of section 7(e)(7) of the Dated: December 15, 1962,
International Banking Act: Guidelines for Jennifer J. Johnson,
Foreign Banks. Associote Secretary of the Board.
CONTACT PERSON FOR MORE INFORMATION:  FR Doc. 92-30835 Filed 12-15-92; 5:04 pm]
Mr. Joseph R. Coyne, Assistant to the BILLING CODE €210-01-4

Board; (202) 452-3204.
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Corrections

Fedaral Register
Vol. 57, No. 244

Friday, December 18, 1892

This saction of the FEDERAL REGISTER
contains aditorial corrections of previously
published Prasidential, Rule, Proposed Ruls,
and Motice documents. These coractions are
prepared by the Office of the Faderal
Register. Agency prepared corractions are
issued as signed documents and appsar in
the appropriate documant categorias
eisewhars in the Issue.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Noa. ERS3-143-000, et ai]

Consociidated Edison Company of New
York, inc., et al.; Electric Rate, Smail
Power Production, and Interlocking
Directorate Filings

Cormrection

In notice document 92-28743
beginning on paga 56331 in the issue of
Friday, November 27, 1992 make the
following correction:

On page 56333, in the first column,
under item 11., the docket number is
corrected to read as follows:

PART 30—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 48 U.SC, 106{g}; and 14 CFR
11.89,

§39.13 [Amended]

2, Secticn 39,13 is amended by
removing amendment 398011 (56 FR
51232, October 11, 1891), and by adding
a new airworthiness directive (AD),
amendment 38-8357, to read as follows:

82-18-12 Boeing: Amendment 33-8357.
Dockst No. 91-NM-234-AD. Supersedes
AD 91-18-08, Amendment 39-8011.

Applicability: Model 747 series airplanes,
equipped with breks part numbers (P/N)
identified in paregraphs (g) and (b) of this
AD, certificated in any category.

Compliance required as indicated, unless
previously accomplished.

To pravent loss of main landing gear
braking effactivenaess, accomplish the
following

(a) Within 180 days after November 12,
1991 (the effactive date of Amendment 39—
8011, AD 91-18-08), incorporate the
maximum brake wear limits, shown below,
into the FAA-approved maintenance

[Dockst No. ER92-835-000) inspection program;
BILUNG CODE 1505-01-0 5 Maximum
Brake mir Bake PN Boeing PN waar limit
(inches)

Bendhx .............. | 2803703~ 808

DEPARTMENT OF TRANSPORTATION  gense | sacorco-ta| aoBiootets|  1ss
m SRR 2805682-1 :::g:::é; %g

Federal Aviation Administration BRGoodch ... | 2-1515-1 | eoBioose-11| 200
8FCoodrich ... | 2-1515-2 60810062-12 200

14 CFR Part 39

[Docket No. 81-NM-234-AD; Amadt. 39—
8357; AD 92-18-12]

Alrworthiness Directives; Bosing 747
Series Alrplanes
Cerrection

Due to errors in the original
publication of rule document 82-24750
beginning on page 46769 in the issus of
Tuesday, October 13, 1992, the
airworthiness directive begmmn on
page 46770 is republished in its entirety
as follows:

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

(b) Within 180 days after the effective date
of this AD, accomplish the requirements
specified in paragraph (b)(1), (b)(2), (b)(3),
(bi(4), (b){5), or (b)(6) of this AD, as
applicable:

(1) For airplanes equipped with Bendix
Part Numbers (P/N) 2602012-2, -3, 4, and
-5, gBoeing P/N 80B00150-5, -6, -8, and
-12):

(i) Inspect each brake to ensure it is not
worn more then 1.75 inches. Any brake worn
more than this limit must be replaced, prior
to further flight, with a brake within this
limit; or with a Bendix Brake P/N 2602012-
30, 40, or -50, (Boeing P/N 60B00150-21,
-22, and
—23), a8 applicable, built in accordance with
Bendix Servics Bulletin 2602012-32-001,
Revision 2, dated October 10, 1991.

(ii} Add Bendix Brake P/N's 260201230,
~40, and -50 to the FAA-approved Airplane
Flight Manual (AFM), Ssction 4, “"Maximum
Brake Energy Limit Speed,” Category “B,"”
and remove Bendix brake P/N's 2602012-2,
-3. -4, and -5 from the AFM.

{iii) Intermix of the P/N 2602012-2, -3, 4,
and -5 brekes with the P/N 2602012-30, 40
and —50 brakes is allowed for 360 days after
the sffective date of this AD. Delay removal
of the P/N 2602012-2, -3, —4, end -5 brakas
from the AFM, as required by paragraph
(b)(1)(it) of this AD, until intermix is ended.

(iv} Changs all references of Bandix Brake
P/N's 2602012-2, -3, —4, and -5 to Category
“B" on the Maximum Brake Energy Chart in
section 4 of the AFM.

(v) incorporats a 1.75-inch maximum
ellowable brake wear limit for Bendix brake
P/N’s 260201230, —40 and 50 into ths
FAA-spproved maintenancs inspection

rogram.

2) For airplanes equipped with Bendix
Braks P/N's 2601902-1, -2, and -5, (Boeing
P/N’s 60B0G150—4, -9, and —-13): Incorporate
a 2.38-inch maximum allowable brake wear
limit into the FAA-approved maintenance
inspection program.

(3) For airplanes equipped with Bendix
Brake P/N's 2601802-3, -4, and -8, (Boeing
P/N's 60B00150-10,-11, and -14):

(i) inspect each brake to ensure it is not
worn more then 1.73 inches, Any brake wom
more than this limit must be replaced, prior
to further flight, with & brake within this
limit; or with & Bendix Brake P/N 2601802-
30, ~40, or -60, (Boeing P/N’s 60B00150-24,
-25, and
-26), as applicable, built in accordance with
Bendix Servics Bulletin 2601902-32-001,
Revision 2, dated October 10, 1991,

{ii) Add Bendix Brake P/N's 2601902-30,
—40, and —60 to the AFM, Section 4,
“Maximum Brake Energy Limit Speed, ”
Category “C."

(iii) Intermix of the P/N 2601902-3, 4,
and -6 brakes with the P/N 2601902-30, —40,
and -60 brakes is allowed for 380 days after
the effective date of this AD when a 1.73-inch
maximum allowable brake wear limit
removal criteria is used for these brakes.

(iv) Move Bendix Brake P/N’'s 2601902-3,
—4, and -8 from Category “C" to Category
“B" in the AFM, Section 4, “Maximum Brake
Energy Limit Speed.” If intermixing is used,
delay movement of thess brekes to Category
“B" until intermixing is ended.

{v) Change sl references of Bendix P/N's
2601602-3, -4, and -6 to Category “C" on the
Maximum Brake Energy Chart in section 4 of
the AFPM.

(vi) Incorporate a 2.38-inch maximum
allowable brake wear limit for Bendix Brake
P/N's 2601902-3, —4, and -6, and a 1.73-inch
maximum allowable brake wear limit for P/
N’s 2601802-30, —40, and —60, into the FAA-
approved maintenance inspection

{4) For airplanes equipped with Bendix
Brake P/N 2605662-2, (Boeing P/N
60B10014-14});

(i) Inspect each brake to ensure that it {s
not worn more than 1,73 inches. Any brake
worn more than this limit must be replaced.
prior to further flight, with a brake within
this limit; or with Bendix Brake P/N
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260586220, (Boeing P/N 60B10014-30),
built in accordance with Bendix Servica
Bulletin 2605662-32-028, Revision 2, dated
October 10, 1991,

(ii) Add Bendix Brake P/N 2605682-20 to
the AFM, Section 4, “Maximum Prake
Energy Limit Speed,” Category “C."

{iii) Intermix of the P/N 2605662~2 brakes
with the P/N 2605662-20 brakes is allowed
for 360 days after the effective date of this AD
when a 1.73-inch maximum allowable ware
limit removal criteria is used for these brakes.

{iv) Move Bendix Brake P/N 2605662-2
from Category “C" to Category “B” in the
AFM, Section 4, “Maximum Brake
Limit Speed.” If intermixing is used, delay
movement of these brakes to Category “B"”
until intermix is ended.

(v) Change all references of Bendix P/N
2605662-2 to Category “C" on the Maximum
Brake Energy Chart in section 4 of the AFM.

(vi) Incorporate & 2.38-inch meximum
allowsble brake wear limit for Bendix Brake
P/N 2605662-2, and a 1.73-inch maximum
allowable brake wear limit for P/N 2605662—
20, into the FAA-approved maintenance
inspection program.

(5) For airplanes equipped with Bendix
Brake P/N 2605155-1, (Boeing P/N
60B10014-10):

(i) Inspect each brake to ensure that it is
not worn more than 2.50 inches. Any brake
worn more than this limit must be replaced,
prior to further flight, with a brake within
this limit; or with Bendix Brake P/N
26051552, (Boeing P/N 80B10014-31), built
in accordance with Bendix Service Bulletin
2605155—-32-001, Revision 2, dated October
10, 1991,

{ii) Add Bendix Brake P/N 2605155-2 to
the Airplane Flight Manual (AFM), Section 4,
“Maximum Brake Energy Limit Speed,”
Category “C.”

(iii) Intermix of the P/N 2605155-1 brakes
with the P/N 2605155-2 brakes is allowed for
360 days after the effective date of this AD
when a 2.50-inch maximum allowable wear
limit removal criteria is used for these brakes.

(iv) Move Bendix Brake P/N 26051551
from Category “C" to Category “B” in the
AFM, Section 4, *"Maximum Brake Energy
Limit Speed." If intermixing is used, delay

movement of this brake to Category “B" until
intermixing is ended.

(v) Change all references of Bendix P/N
2605155~1 to Category “C" on the Maximum
Brake Energy Chart in section 4 of the AFM.

(vi) In a8 3.20-inch maximum
allowable braks wear limit for Bendix Brake
P/N 2605155-1, and a 2.50-inch maximum
allowable brake wear limit for P/N 2605155~
2, into the FAA-approved maintenance
inspection program.

(8) Por airplanes equipped with Bendix
Brake P/N 26053921, (Boeing P/N
60B10035-2): Incorparate a 1.80-inch
maximum allowable brake wear limit into the
FAA-approved maintenance inspection

program.

(c) An alternative method of compliance or
adjustment of the compliance time, which
mdmmmphbl;yl?h:l of safety, may be

when a Manager, Seattls
Aircraft Cerﬂm Office (ACO), FAA,
Transport Airplane Directorate,
shall submit their s through an
appropriate FAA Principel Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Seattle ACO.

Note: Information conc the existence
of approved alternative me of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate airplanes to a base in order to comply
with the requirements of this AD.

(e) Brakes shall be built in accordance with
Bendix Service Bulletin 2601802-32-001,
Revision 2, dated October 10, 1991; Bendix
Service Bulletin 260201232001, Revision
2, dated October 10, 1991; Bendix Service
Bulletin 2605155-32-001, Revision 2, dated
October 10, 1991; or Bendix Service Bullstin
2605662-32-028, Revision 2, dated October
10, 1991; as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Coples may be
obtained from Amod-Si?.ml A
Company, Bendix Wheels and
Division, South Bend, Indiana 46628, Copies
may be inspected at the FAA, Tran
Alrplane Directorate, 1601 Lind Avenue,

SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Strest, NW., suite 700, Washington, DC.

(f) This amendment becomes effective on
November 17, 1992,

BELING CODE 1505-01-D

DEPARTMENT OF THE TREASURY
Ofifice of the Secretary
31 CFR Part 10

[tA-20-82]
RIN 1545-AQ57

Regulations Governing the Practice of
Attorneys, Certifled Public
Accountants, Enrolied Agents, and
Enrolled Actuaries Before the Intamnal
Revenue Servics

Correction
In proposed rule document 92-24347
beginning on page 46356 in the issue of

Thursday, Octaober 8, 1992, make the
following corrections:

§10.3 [Corrected]

1. On page 46358, in the third
column, in § 10.3(f), in the third line,
“any" should read “an”.

§10.7 [Comected]
2. On page 46359, in the first column,
in § 10.7(b), “ruleaking” should read
“rulemaking”.
3. On the same page, in the same
column, in § 10.7(c), in the 10th line,
“this” should read “his”.

§10.53A [Corrected]

4. On page 46360, in the second
column, in §10.53A(b)(2), “on"" should
read “of’".

BILLING CODE 1508-01-D




il

— =
S— S—
— e e
e = — e
e ——— s
— e ———
— e———
— — —
— —
— —
— c—
C— e —
——
—— ——
s
R e
Te——
e
——
= e
o —
e
e
—_— —
=
e m—
o ———
e — e ——
e
——— S—
= n m——
=3 — —
—— s w—
——
— e w— —
—
S ———
— —
o —— e
i o
e cam= e
el
—— s e
— — e
el -— e
— — et
- ares -
— e R

r
l

i |l||'
i

lllllll..

e -—
- —
= =
o e e e
o —— i\ o
e — e
e e g
ey
E——— s
————,
- - -—
=1 S~ T
- — =
- eea ]
e — —
e W e
Bt e —
s O ————
w——— vt o
A ——
o~ ———
e cnm— —
r—
B o—
—— —
e —
— —
e c—m—— v
e e
. —— 3
YT A es s
e —— s . &
. T —
—————————
—_— — =
T — — —
S —
FTieE wramms  m——
e =Y
EC—— ———
s p—)
— = =
N -— -
— - a
- bt —
e Rt -

K

= =3 —3
— 1 ——
= e
——— i
e  ———ar
A A Saar e
R R ey
T . —
SImee e e
e —
e ——
A—
e wvemis e
e
i e 2y
s e
omon — —
— — -
— — g
S Gt s
e cmce ——
Rt T S——
mreeer  Smn o o
e e 2 S —
e
— e —
= -

!llﬂlf'

Friday
December 18, 1992

Part il

Department of
Education

34 CFR Part 682

Federal Family Education Loan Programs;
Final Regulations




60280 Federal Register / Vol. 57, No. 244 / Friday, December 18, 1992 / Rules and Regulations

DEPARTMENT OF EDUCATION

34 CFR Part 682
RIN 1840-AAS8

Federal Famlly Education Loan
Programs

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations for the Federal Family
Education Loan (FFEL) programs. The
new FFEL regulations will govern the
Federal Stafford Loan Program-{formerly
the Guaranteed Student Loan Program),
the Federal Supplemental Loans for
Students (Federal SLS) Program, the
Federal PLUS Program, and the Federal
Consolidation Loan Program,
collectively referred to as the Federal
Family Education Loan programs. The
Federal Stafford Loan, the Federal SLS,
the Federal PLUS and the Federal
Consolidation Loan programs are
hereinafter referred to as the Stafford,
SLS, PLUS and Consolidation programs.
These programs complement key
components of American 2000, the
President’s education stretegy. The final
regulations incorporate statutory
changes made by the Consolidated
Omnibus Budget Reconciliation Act of
1885 (enacted April 7, 1986) (COBRA)
(Pub. L. 99-272), the Higher Education
Amendments of 1988 (enacted October
17, 1986) (1986 Amendments) (Pub. L.
99-498), the Higher Education
Technical Amendments Act of 1987
(enacted June 3, 1987) (Technical
Amendments) (Pub. L. 100-50), Public
Law 100-297 (enacted April 28, 1988),
Public Law 100-369 (enacted July 18,
1988), the Omnibus Budgst
Reconciliation Act of 1989 (enacted
December 19, 1989) (Pub. L. 101-239),
the Omnibus Budget Reconciliation Act
of 1990 (enacted November 5, 1990)
(Pub. L. 101-508), the National and
Community Service Act of 1990
(enacted November 16, 1990) (Pub. L.
101-610), the Higher Education
Technical Amendments of 1991
(enacted April 8, 1991) (Pub. L. 102-26),
one technical change required by the
Emergency Unemployment
Compensation Act of 1991 (enacted
November 14, 1991) (Pub. L. 102-1864),
and changes to reflect self-implementing
provisions of the Higher Education
Amendments of 1992 (1992
Amendments) (enacted July 23, 1992)
(Pub. L. 102-325). To the extent these
regulatiuns may be inconsistent with the
1992 Amendments, the 1992
Amendments supersede the regulations,
The remainder of the provisions enacted
as part of the 1992 Amendments will be

addressed in separate proposed and
final regulations developed under the
requirements of negotiated rulemaking.
The final regulations also establish
various policy initiatives intended to
improve program administration,
prevent loan defaults, and generats
repayment of defaulted loans.

EFFECTIVE DATE: Except as otherwise
specified below, these regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments,
with the exception of §§ 682.205,
682.206, 682.208, 682.209, 682.210,
682,211, 682.214, 682.301, 682.305,
682.401, 682.402, 682.404, 682.4086,
682.407, 682.409, 682.410, 682.411,
682.412, 682.414, 682.507, 682,508,
682.511, 682.515, 682.601, 682.602,
682.603, 682.604, 682.6805, 682.606,
682.610, 682.711, 682.712, 682.713,
682,802, 682.803, and appendix B.
These sactions will become effective
after the information collection
requirements contained in these
sections have been submitted by the
Department of Education and approved
by the Office of Managemant antr
Budget under the Paperwork Reduction
Act of 1980.

Subject to approval under the
Paperwork Reduction Act, if applicable,
the following effective dates also apply
to certain provisions of these
regulations.

Section 682.302(d)(1)(v), which
requires lenders to file default claims
within 60 days after the date of default
to retain eligibility for special allowance
payments from the Secretary, is effective
for loans on which the first day of
delinquency is on or after 120 days of
following the date of publication,

Section 682.302(d)(1)(vii), which
requires a lender to resubmit within 30
days a default claim that has been
returned to the lender by the guaranty
agency due solely to inadequate
documentation to maintain eligibility
for special allowance, is effective for
loans on which the first day of
delinquency is on or after 120 days
following the date of publication.

Section 682.401(d)(3), which requires
a guaranty agency to use common forms
approved by the Secretary is, with the
exception of the common application
form and promissory note, effective 360
days following the date of publication,
Under the 1992 Amendments, the
Secretary must approve a common
application form and promissory note
within 360 days after the enactment of
that law,

Section 682.401(b)(17), which
requires a guaranty agency to have a
written agreement with each lender in

its program, is effective 120 days
following the date of publication.

Section 682.401(b)(18)(ii), which
requires guaranty agencies to use the
data elements and report format
provided in appendix B for monitoring
the enrollment status of student
Borrowers, is effective 120 days
following the approval of this provision
by OMB under the Paperwork
Reduction Act of 1980.

Section 682.406(a)(3), which requires
a lender to provide an accurate
collection history and paymaent history
to the guaranty agency with each default
claim, is sffective for loans that enter
repayment on or after the effective date
of these regulations.

Section 682.406(a)(8), which requires
a lender to resubmit within 30 days a
default claim that has been returned by
the guaranty agency due solely to
inadequate documentation for interest
accruing beyond the 30th day to be
reinsured, or to resubmit the claim
within 60 days to maintain reinsurance
on the loan, is effective for loans on
which the first day of delinquency is on
or after 120 days following the date of
publication.

Section 682.406(a)(8), which requires
that guaranty agencies must pay or
reject a claim by the 60th day after a
default claim is received for the interest
accruing after the 60th day to be
reinsured, is effective for loans on
which the first day of delinquency is on
or after 120 days following the date of
publication.

Section 682.410(b)(4), which requires
guaranty agencies to capitalize any
interest due to the lender from the
borrower at the time the guaranty
agency pays the default claim, is
effective for claims paid by the agency
on or after 120 days following the date
of publication.

Section 682.411, which defines the
minimum due diligence requirements
for lenders in the collection of guaranty
agency loans, is effective for loans on
which the first day of delinquency is on
or after 120 days following the date of
publication.

If you want to know the effective date
of these regulations, call or write the
Department of Education contact
person. A document announcing the
effective date will be published in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Patricia Beavan or Pamela Moran, U.S,
Department of Education, 400 Maryland
Avenue, SW., room 4310, ROB 3,
Washington, DC 20202-5449.
Telephone: (202) 708-8242. Deaf and
hearing impaired individuals may call
the Federal Dual Party Relay Service at
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1-800-877-8339 (in the Washington,
DC 202 area code, telephone 708-9300)
bstween 8 a.m. and 7 p.m., Eastern time.
SUPPLEMENTARY INFORMATION: The
Stafford, SLS, end PLUS p ms
provide loans to eligible student or

rent borrowers who might otherwise

unable to finance the costs of
postsecondary education. The
Consolidation Loan Program gives
borrowers an opportunity to consolidate
loans mads under the Stafford loan,
Perkins loan (formerly National Direct
Student Loan), PLUS (for loans made to
students prior to 1986), SLS, and Health
Profeasions Student Loan programs.

On November 20, 1890, the Secretary
published e notice of proposed
rulemaking (NPRM) for the GSL
programs in the Federal Register (55 FR
48324). Those propesed regulations did
not reflect changes to the Higher
Education Act of 1965, as amended, (the
Act) authorizing legislation for the FFEL
programs made after the enactment of
Public Law 100-369 (July 18, 1988).
These final regulations, however, now
reflect the statutory changes made to the
programs by the laws identified in the
tShummary. which include provisions

at—

» Provide that an individual serving in
a medical internship or residency
program, except for an internship in
dentistry, is ineligible to recsive a
Stafford or SLS loan (§ 682.201(a)(8));

» Prohibit a borrewer who is serving
in a medical internship or residency
program, except for an internship in
dentistry, from receiving or continuing
a deferment of repayment on a Stafford
or SLS loan based on the borrower's
full-time or half-time study at a school
(§ 682.210(c)(4));

e Require a lender to grant forbearance
to a borrower who is serving in a
medical internship or residency
program and who already has received
the meximum two-year internship
deferment (§ 682.211(g));

» Provide that a student who doss not
have a high school diploma or
recognized equivalent is ineligible to
borrow an SLS loan (§ 682.201(a)(3)(ii);

e Provide that the procesds of any
Stafford or SLS loan must be disbursed
in two or more installments regardless
of the amount of the loan or the length
of the period of enrollment for which
the loan is made (§ 682.207(c)(1));

¢ Prohibit a lender or escrow agent
from disbursing the second or any
subsequent disburgsemsnt of a Stafford
or SLS loan after it is informed by the
student or institution that the student
has ceased to be enrolled at the
institution (§ 682.207(b)(1)(vi));

° an institution to withhold
from the student and promptly return to

the lender or escrow agent any Stafford
or SLS disbursement not yet delivered
to the student that exceeds the amount
of assistance for which the student is
eligible, taking into account other
financial aid obtained by the student
(§ 682.604(h));

e Require the student to provide the
lender with a statement from the
institution setting forth a disbursement
schedule for the proceeds of a Stafford
or SLS loan in installments
(§ 682,207(b)(1)(B));

* Require that, for a student to be
eligible to receive financial assistance
authorized by Title IV of the Higher
Education Act of 1965, as amended (the
Act), a student who does not have a
high school diploma or a recognized
equivalent must pass an independently
administered examination approved by
the Secretary (§ 682.201(a)(7));

* Require guaranty agencies, upon
request of a lender, to provide preclaims
assistance on accounts that are less than
120 days delinquent and supplemental
preclaims assistance on accounts that
are delinquent at least 120 days
(§682.411(h));

* Require guaranty agencies, upon the
request of an eligible institution, to
furnish information to the institution on
borrowers who were enrolled at the
institution and who have defaulted on
their FFEL loans (§ 682.401(b)(22));

* Establish a minimum period for
annual SLS loan eligibility that is the
greater of the length of the institution’s
academic year or seven consecutive
months (§ 682.204{e)(2));

¢ Prohibit an institution from
delivering for endorsement the first
installment of a Stafford or SLS loan to
any student who is entering the first
year of a program of undergraduate
education at an institution, and who has
not previously received a Stafford or
SLS loan, until 30 days after the first
day of the student’s program of study
(§ 682.604(c)(5));

» Extend the provision prohibiting
the discharge of certain student loans to
borrowers who file for relief under
Chapter 13 of the Bankrup

» Extend the 5-year peri
which a Title IV loan generally may not
be discharged in bankruptcy to 7 years
(§ 682.402(d)(5)(B)):

e Pormit an institution to refuse to
certify an otherwise sligible borrower’s
FFEL application, or to certify a loan for
an amount that is less than what the
student would be otherwise eligible for,
as long as the reason for that action is
decumented and given to the student in
writing (§ 682.603(e));

* Require an institution to review
with the borrower during exit
counseling the conditions under which

the borrower may defer repayment of a
loan because of service under the Peace
Corps Act, the Domestic Voluntesr
Service Act of 1973, or for comparable
full-time service as a volunteer in a tax-
exempt organization

(§ 682.604(g)(2)(vi));

e Eliminate any statutes of limitation
that previously applied to enforcement
action to collect FFEL loans;

¢ Prohibit a guaranty agency for
retaining 35 percent of collections from
defaulted borrowers obtained through a
wage garnishment law that complied
with section 428E of the Act, which was
repealed by section 805(b)(1) of Pub. L.
102-164;

e Provide a reduced annual limit on
SLS loans for a student in a program of
study that is less than a full academic
year in length (§ 682.204(e)(1));

¢ Prohibit an incarcerated student
from borrowing under the FFEL
program;

¢ Require an annual independent
compliance audit of each lender
conducted by an independent
organization or person (§ 682.305(c));

* Require a guaranty agency to submit
a request for payment of reinsurance no
later than 45 days after the guaranty
agency has paid a claim to the lender on
a loan (§ 682.406(a)(9)):

* Require a guaranty agency, upon
the request of a school, to provide
information to the school about a
borrower who received an FFEL loan for
attendance at the school if the
borrower's lender submitted a request
for preclaims assistance
(§ 682.404(a)(5));

* Require the lender prior to or at the
time the loan is disbursed to provide the
borrower with a clear and concise
statement, in bold print and
prominently and clearly displayed, that
the borrower is receiving a loan that
must be repaid (§ 682.205(a)(1});

» Require the lender to disclose
certain information regarding repayment
to Stafford and SLS borrowers not less
than 60 days nor more than 240 days
before the first payment on the
borrower’s loan becomes due
(§ 682.205(c)(1));

» Eliminate the requirement for a
lender to disclose the projected total of
interest charges to SLS, PLUS, or
unsubsidized Stafford loan borrowers if
the lender provides the borrower with
sample projections of monthly
repa;ment amounts (§ 682.205(d));

¢ Provide that the lender must charge
an SLS or PLUS loan borrower an
origination fee of five percent of the
principal amount of the loan
(§ 682.202(c));

o Change the definition of eligible
institution by repealing the definitions
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of “institution of higher education" and
“vocational school” previously found in
section 435(b) of the Act (§ 682.200). For
purposes of an in-school deferment, an
eligible institution includes an
institution of higher education whether
or not it participates in any Title IV
program or has lost its eligibility to
participate in the FFEL programs
because of a high defauit rate;

¢ Define when a repayment period
begins for loans made under each of the
FFEL p ms (§ 682.200);

e Provide a variable interest rate for
new Stafford loan borrowers
(§682.202(a)(1));

~+ Establish new maximum variable
rates for SLS and PLUS loans
(§ 682.202(a)(2) and (a)(3));

s Establish a reduced annual loan
limit for Stafford loan borrowers who
have not completed the first year of an
undergraduate pro; (§682.204(a));

¢ Require a lender to disburse a PLUS
loan by means of a co-payable check or
by electronic funds transfer (EFT) to the
school (§ 682.207(b));

* Require a lender to disburse loan
proceeds, at the borrower’s request,
directly to a borrower enrolled in a
study-aboard program approved for
credit at the home institution or, at the
borrower’s request, to the home
institution for the endorsement or EFT
authorization by an individual provided
power-of-attorney by the borrower
(§ 682.207(b)(10)(v));

« Require that if a loan is sold,
transferred, or assigned to another
holder and there will be a change in the
identity of the party to whom the
borrower must send subsequent
ggyments or direct communications,

th the assignor and assignee must
provide separate notices to the borrower
regarding the sale or transfer
(§§ 682.208(e) and 682.508);

¢ Provide that an SLS borrower who
has not yet entered repayment on a
Stafford loan may postpone payment
until expiration of the borrower's grace
period on the borrower’s Stafford loan
(§ 682.209(a)(2)(iii));

* Make PLUS borrowers eligible to
borrow under the Consolidation Loan
program if the PLUS loans wers
obtained after October 17, 1986
(§682.100);

¢ Extend eligibility for Consolidation
loans to delinquent and defaulted
borrowers who will re-enter repayment
through loan consoclidation
(§ 682.201(c)(1)(iH)C)(1));

¢ Allow a Consolidation loan
borrower to add additional loans
received prior to the date of the
Consolidation loan during the 180-day
period following the making of the
Consolidation loan (§ 682.209(h)(4));

e Provide that interest will be paid by
the Secretary on behalf of a
Consolidation loan borrower during
authorized deferment periods
(§682.210(a)(3));

e Allow married couples to
consolidate their loans jointly
(§682.201(c)(2));

s Provide for longer repayment
ggriods for Consolidation loan

rrowers and require lenders to offer
these borrowers repayment schedules
that provide for graduated or income-
sensitive repayment (§ 682.209(h));

e Provide lg:ll when a lender grants
forbearance to a borrower, it must be a
total cessation of payments unless the
borrower requests an extension of time
for making payments or a temporary
acceptance of smaller payments than
previously were scheduled
(§682.211(h));

e Increase the amount of a fine from
$1,000 to $10,000 for any person who
knowingly and willfully makes an
unlawful inducement to an eligible
lender (§ 682.212(g));

e Require a guaranty agency to have
an independent financial and
compliance audit annually
(§ 682.410(b)(1));

e Require the Secretary to prescribe a
common application form and
promissory note and other commeon
forms developed in cooperation with
FFEL program participants
(§682.401(d));

* Repeal the prior 1 percent
limitation on the amount of discount at
which a tax-exempt authority may
purchase student loans from lenders;

e Eliminate a lender or school’s
opportunity to request & hearing on the
record as governed by the
Administrative Procedurs Act in the
Secretary's review of a guarantee
agency's disqualification action against
the lender or school (§§682.712 and
682.713).

The regulations established various
policy initiatives designed to reduce
defaults and increase collections on
loans that go into default. They also
include the revisions to part 682 made
in the following final regulations that
recently were published: regulations
implementing the targeted teacher
deferment, see 55 FR 35002 (August 27,
1990); lations relating to appeals
from the loss of FFEL program eligibility
for high default rate schools, see 56 FR
33332 (July 19, 1991); and regulations
requiring the lender to notify the
borrower of a loan assignment, see 56
FR 48990 (September 26, 1991).

To reduce unnecessary duplication of
regulations that apply to all Title IV
student assistance programs, these
regulations delete a number of

definitions and existing rules and
replace them with cross-references to
the Student Assistance General
Provisions regulations (34 CFR part 868)
and the Institutional Eligibility
R ations (34 CFR part 600).

ese regulations seek to improve the
efficiency of Federal student aid
programs and, by so doing, to improve
their capacity to enhance opportunities
for postsecondary education.
Encouraging students to graduate from
high school and to pursue high quality
postsecondary education are important
elements of the President’s America
2000 strategy to move the nation toward
achieving the National Education Gosls.
The student aid programs also enable
both current and future workers to have
the opportunity to acquire both basic
and technologically advanced skills
needed for today’s and tomorrow's
workplace. They provide the financial
means for an increasing number of
Americans to receive an education that
will prepare them to think critically,
communicate effectively, and solve
problems efficiently, as called for in the
National Education Goals.

Substantive Revisions to the Notice of
Proposed Rulemaking
Subpart B—General Provisions

Section 682.200 Definitions

« The Secretary has incorporated into
the regulations a definition of “expected
family contribution" for the FFEL
programs that is consistent with the
existing definition used in the Perkins
Loan, College Work-Study, and -
Supplemental Educational Opportunity
Grant Pro 8.

e The has revised the
definition of “holder” to include a
Federal or State agency or an
organization or corporation acting on
behalf of such an agency and acting as
a conservator, liquidator, or receiver of
an eligible lender.

e The Secretary has changed the
definition of “lender” contained in
groposed §682.200. The NPRM would

ave allowed mortgage loans serviced,
but not held by the lender, to be
included in the calculation of the
lender’s total consumer credit portfolio.
The final regulations provide that only
loans held by the lender may be
included in this calculation. The final
regulations also delete the proposal to
use a net income standard to determine
a lender's primary consumer credit
function since events beyond the
lender’s control, such as an increase in
interest rates or defsults on non-student
loans, may result in student loans
representing the majority of a lender's
profits. :
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e The has modified the
definition of “Stafford Loan Program’ to
indicate that an unsubsidized Stafford
loan is an insured Stafford loan that
does not qualify for interest benefits.

Section 682.201 Eligible Borrowers

» The Secretary has revised the
g;ovisions of § 682.201(a)(5) to require

rrowers to reaffirm any written-off
FFEL programs debt before the borrower
can receive additional aid under the

FFEL programs.

Section 682.202 Permissible Charges
by Lenders to Borrowers

* The Secretary hagrevised *
§682.202(a) of the regulations to
include the provisions of section 427A
of the Act that require a rebate to be
given to a borrower with a Stafford loan
with an interest rate of 10 percent in the
event that Treasury bill rates decline
below a certain level.

» Section 682.202(f)(2)(ii) of the
proposed regulations has been dropped
to be consistent with changes made in
§682,201(a)(4).

¢ The Secretary has deleted from
§682.202(g) of the proposed regulations,
which identifies the costs that a lender
may pass on to the borrower in the
collection of a FFEL loan, the cost of
local and long-distance telephone calls,
skip-tracing costs, credit bureau
reporting costs, costs of prepering letters
or notices, and collection firm charges.

Section 682.205 Disclosure
Requirements

o The Secretary has deleted the
requirement in proposed § 682.205(a)(1)
that would have required a lender to
secure the borrower's signed
acknowledgement of the initial
disclosure statement before disbursing
loan funds. Current regulatory language,
without the requirement of a signed
statement, has reinstated.

» Proposed § 682.205(b)(3) has been
deleted in light of the deletion of
§682.215 resulting from the Secretary’s
decision not to prescribe in regulations
a uniform Federal rule regarding
borrower defenses.

Section 682.207 Due Diligence in
Disbursing a Loan

e The Secre has revised
§682.207(d)(2) of the proposed
regulations to allow a lender to make a
late disbursement within 60 days after
the student ceases to be enrolled on at
least a half-time basis or after the
expiration date of the period of
enrollment for which the loan was
intended unless the guaranty agency
prohibits late disbursements. The
regulations also have been revised to

allow a late disbursement to cover a
student’s documented educational
expenses for costs normally included in
a borrower’s cost of attendance under
section 472 of the Act rather than only
outstanding institutional charges as
proposed in the NPRM.

Section 682.208 Due Diligence in
Servicing a Loan

» The Secretary hes deleted the
requirement in § 682.208(b) of the
proposed regulations that would have
required a lender to report the
borrower's date of default to at least one
national credit bureau as provided in
section 430A(a)(2) of the Act. This task
has been, and will continus to be,
performed by the guaranty agency that
pays the default claim.

» The Secretary has deleted the
requirement in § 682.208(d) that
required lenders offering graduated
repayment to restrict to the first five
years of repayment the period during
which the lender may provide for
graduated or income-sensitive

payments,
Section 682.210 Deferment

¢ The Secretary has deleted the
proposal contained in proposed
§682.210(a)(4)(ii) that permitted a
lender to grant a borrower a deferment
based on substantially complete
documentation pertaining to the
borrower's eligibility for a deferment.
The final regulations permit a lender to
grant a deferment based only on
complete information and
documentation that establishes the
borrower's deferment eligibility.

e The Secretary has change
proposed §682.210(h)(1)(iii), which
specifies the requirements for an
unemployment deferment, to define the
circumstances under which a public or
private employment agency’s location is
accessible. The Secretary has
determined that such an agency is
accessible to an unemployed borrower if
the agency is located within a 50-mile
radius of the borrower’s permanent or
temporary address.

> Thﬂecretary has modified
groposed § 682.210(m)(1)(iii) to permit a

orrower to qualify for a deferment as a

full-time paid volunteer for a tax-
exempt organization as long as the
borrower does not receive compensation
that exceeds the Federal minimum
wage, The proposed regulations would
have required the borrower to earn less
than the Federal minimum wage to
qualify for this deferment.

Section 682.211 Forbearance

o The Secretary has revised the
proposed section to permit lenders to

grant forbearancss to endorsers as well
as to the student or parent borrower.
Historically, the Secretary has
encouraged lenders to extend
forbearance to borrowers to prevent
defaults. The Secretary believes that
extending the forbearance provisions to
an endorser who has agreed to make
scheduled payments on behalf of the
borrower but who temporarily is unable
to do so because of personal
circumstances will be equally effective
in preventing defaults.

» The Secretary has added
§682.211(g) of the regulations to
provide that a lender must grant
forbearance of interest and principal to
borrowers serving in medical
internships or residencies whose
eligibility for deferment under
§ 682.210(n) has expired. This revision
implements section 428(C)(3)(A) of the
Act as added by Public Law 101-239.

Section 682.215 Defenses to the
Borrower’s Obligation to Repay a FFEL
Loan

« The Secretary proposed in
§ 682.215 to restrict sharply the
instances in which borrowers could
raise school-related defenses to
m‘gayment of a loan made by a bank or
other third perty. After considering the
comments on this proposal and the
Department’s experience with litigation
regarding this matter, the Secretary has
determined that it is not desirable at this
time to prescribe by regulation a
uniform Federal rule regarding borrower
defenses that would preempt State law
otherwise applicable tc FFEL program
loans. In the Department’s view,
whether a defense to repayment of a
FFEL program loan is available under
State law depends on whether
application of State law would frustrate
accomplishment of the Federal
objectives of the FFEL programs. This
requires a case-by-case assessment of
individual State laws.

In litigation, the Department has
identified four kinds of State laws
whose application would not frustrate
the accomplishment of FFEL program
policies; those State laws are, %herefore.
not preempted by Federal law. These
are State laws that would make a lender
subject to school-related defenses if—

(1) The lender had notice (actual or
imputed) of substantial prior unresolved
complaints about the school prior to
making the loan at issue;

(2) The lender had dselegated
substantial loan-making functions to the
school (“an origination relationship”
under FFEL program regulations);

(3) The lender and school are
corporate affiliates or are otherwise
commonly controlled; or
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(4) The lender peid a finder's fee or
referral fea to the school with regard to
the loan.

The Secretary recognizes that whether
particular State laws are preempted
ultimately must be decided by the
courts and that Congress may enact a
uniform Federal rule in the future. The
Secretary considers the issuance of
preemptive Federal regulations to be
unwarranted at this time.

Subpart D—Guaranty Agency Programs

Section 682.401 Basic Program
Agreement

« The Secretary has revised the
proposed regulations to require a
borrower to notify the holder of his or
her loan, rather than the school,
whenever there is a change in the
borrower's employer or employer’s
address.

¢ The Secretary has revised the
proposed regulations to allow a
guaranty agency to consider a lender's
prior experience in similar Federal,
State, or private student loan programs
in determining whether to permit the
lender to participate in the guaranty
agen%'s program.

e The Secretary has revised the
proposed regulations to codify his
policy that any transfer of loan
guarantees between guaranty agencies
may be done only with this approval
unless it is a transfer sought by a
barrower to secure a single guarantor for
all of the borrower's FFEL program
loans. The Secretary takes this position
in light of the reinsurance implications
for the affected agencies and the
potential financial liabilities to the
Department if such a transfer occurs.

e The Secretary has revised
§ 682.401(b)(15) to require that a loan
may be assigned only if it is fully
disbursed and to clerify to which
entities a guaranty agency shall permit
a loan to be assigneda.e

¢ The Secretary has revised the
regulations to require that a guaranty
agency must have a written agreement
with each eligible lender in its program.
As part of the President’s initiative to
reduce the Federal government'’s
regulatory burden on the private sector,
the Secretary and student loan industry
representatives are participating in a
task force sponsored by the Department
of Treasury’s Financial Management
Service to develop a standardized
lender agreement for use in the FFEL
programs,

e The Secretary has revised the
regulations to delete the requirement
that a guaranty agency must submit
forms to the Secretary for pre-approval
prior to their use. Under the 1992

Amendments, the secretary is required
to work with FFEL program participants
to develop a common application form
and promissory note and other common
forms. Guarantee agencies will be
required to use these forms when they
are developed.

* The Secretary has revised the
regulations to require that a guaranty
agency must develop and implement
appropriate procedures that provide for
granting & student deferment as
specified in § 682.210(a)(6)(iv) and
§ 682.210(c) (2) and (3). The Secretary
expects agencies to require lenders to
use these procedures.

Section 682.404 Federal Reinsurance
Agreement

¢ The proposed regulations have been
revised to incorporate provisions of the
Omnibus Budget Reconciliation Act of
1990 (Pub. L. 101-508] that require the
Secretary to pay guaranty agencies $50
for each account on which the agency
performs supglememal preclaims
assistance and for which a default claim
is not filed by the 150th day after the
loan becomes 120 days delinquent.

e The proposed regulations have been
revised to require that the Secretary’s
equitable share of amounts collected on
defaulted loans by guaranty agencies be
forwarded to the Secretary within 45
days after the payment is received by
the guaranty agency, or a collection
agency acting on behalf of the guaranty
agency, rather than within 30 days as
proposed in the NPRM. These amounts
normally are offset (subtracted) from
amounts owed by the Secretary to
guaranty agencies for reinsurance.
Because reinsurance claims are
processed monthly, the Secretary
believes that it would be virtually
impossible, using a 30-day deadline, for
amounts received at the end of the
month to be included on that month’s
reinsurance-claims submission.

Section 682,406 Conditions of
Reinsurance Coverage

» The Secretary has reinstated the
requirement in § 682,406(a) of the
Department's current regulations that a
lender's exercise of due diligence in
making, disbursing, and servicing a loan
is a condition of reinsurance. The
Secretary did not intend to delete this
requirement.

Subpart E—Federal Guaranteed
Student Loan Programs

Section 682.515 Records, Reports, and
Inspection Requirements for Federal
Guaranteed Student Loan (GSL)
Programs Lenders

* The Secretary has revised
§ 682.515(c), which governs lender

inspections, to correspond to similar
inspection requirements for guaranty
agencies in § 682.414(c).

Subpart F—Requirements, Standards,
and Payments for Participating Schools

Section 682.603 Certification by a
Participating School in Connection With
a Loan Application

e The Secretary has revised the
regulations to requirs a schoal, if it
becomes aware that a loan applicant is
a member of a religious order, group,
community, society, sgency, or other
organization, to determine if the
organization meets the conditions of
§682.301(a)(2), which would make the
applicant ineligible for Federal interest
banefits on a Stafford loan. The school
may rely on information provided by
the applicant.

« The proposed regulations have been
amended tolref]ect téx;‘ Depam;)e:;'s

revious policy guidance establishing
510 minimuchnd maximum periods of
enrollment for which a school may
certify a FFEL program loan application.

« The regulations have been revised
to specify that a school may not certify
an SLS loan application for an
undergraduate student after the school
receives a notice from the Secretary,
pursuant to § 668.15(i), that its cohort
default rate for the most recent fiscal
year is equal to or greater than 30
percent. This restriction does not apply
to a student who is seeking an SLS loan
to complete a program of study for
which ﬁe or she previously received an
SLS loan. A school may not extend the
duration of a program of study to evade
the consequences of this restriction.

« The regulations bave been amended
to prohibit a school from engaging in
discriminatory practices when refusing
to certify a FFEL program loan
application.

Section 683.604 Processing the
Borrower's Loan Proceeds and
Counseling Borrowers

¢ The Sscretary has deleted the
reference in § 682.604(b)(ii) to a student
notifying the school on or beforse the
first day of classes that he or she will
be delaying sttendance. The Secretary
hes changed the regulations to allow the
school to consider any student who
begins attendance after the first day of
the period of enrollment for which the
loan is intended to have maintained
eligibility for the loan from the first day
of the period of enrollment. The
Secretary has also deleted the 30-day
time limit for the student to commence
delayed attendance, but has modified
§682.604(d)(3) to provide that a school
must return loan proceeds to the lender
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no later than 30 days after the first day
of the period of enrollment if the
students does not register for the period
of enrollment or does not begin
attendance on a delayed basis prior to
that date,

» The Secretary has revised
§ 882.604{d)(1)(il})(B) of the proposed

lations to t but not require a
school to hold additional loan proceeds
on behalf of a student to help the
student manage his or her loan funds, if
the student requests that help in
writing.

* The has revised proposed
§682.604(d) (3) and (4) to provide that
the school must return the loan
proceeds to the lender no later than 30
days after the first day of the period of
enrollment if the student fails to register
or does not n attendance. The
NPRM would have provided the school
with 60 days to return the loan
proceads.

» The proposed regulations have been
revised to incorporate new section
428G{(b)(1) of the Act (as added by Pub,
L. 101-508) that provides that a school
may not present the proceeds of the first
installment of a loan made to any
student who is a first-year, first-time
FFEL borrower. for endorsement until 30
days after the first day of the student’s
program of study,

o The regulations have been revised
to provids that a school may not deliver
a second or subsequent disbursement to
a borrower who has ceased to be
enrolled on at least a half-time basis
unless the borrower has graduated or
successfully has completed the period
of enrollment for which the loan was
intended.

» The regulations have been revised
to allow a school to deliver to the
borrower a Stafford or SLS
disbursement issued in accordance with
§682.207(e). The school will be allowed
to deliver a late disbursement, within 60
days after the earlier of (1) the end of the
period of enrollment, or (2) before the
end of the period of enrollment for
which the loan was made but after the
student ceased to be enrolled at the
school on least a half-time basis, unless
the lender or guaranty agency has
informed the school that a late
disbursement is not permitted.

» The regulations have been revised
to provide that a PLUS loan,
Consolidation loan, or a loan to a
student attending a foreign school is not
subject to the overaward provisions in
§682.604(h).

Section 682.605 Determining the Date
of a Student’s Withdrawal

o The Secretary has revised
§ 682.605(b) of the regulations, which

establishes rules for determining the
date of a student’s withdrawal. If the
student drops out without notifying the
school, the school must determine the
student’s date of withdrawal no later
than (1) 45 days after the expiration date
of the academic term for a school with
standard academic terms and (2) no
later than 25 days after a student’s last
date of attendance for a school using
clock hours or credit hours without
standard academic terms.

Section 662.606 Refund Policy

s Section 682.606(c)(1)(i) of the
regulations governing pro rata refunds
has not been revised to include a change
discussed in the preamble of the NPRM
but inadvertently not included in the
proposed regulations. The proposed
change provided that the reasonable
administrative fee a school could
subtract from the pro rata refund could
not exceed $100. However, this change
will not be made becauss the 1992
Amendments include a definition of pro
rata refund that permits the school to
subtract the lesser of $100 or 5 percent
of tuition, fees, room and board, and
other charges assessed the student.

Section 682.607 Payment of a Refund
to a Lender

» The Secretary has revised
§682.607(c) of the regulations, which
specifies the deadlines for schools to
make timely payments of refunds to
lenders on behalf of borrowers, to
conform to changes made in
§ 682.605(b) for determining the date of
a student's withdrawal.

Appendix B—Student Status
Confirmation Report

o The Secretary has modified
appendix B to define the types of data
mandated for use on the report to ensure
standardized reporting of data.

Appendix D—Policy for Waiving the
Secretary’s Right To Recover or Refuse
To Pay, Interest Benefits, Special
Allowance, and Reinsurance on
Stafford, PLUS, Supplemental Loans for
Students, and Consolidation Program
Loans Involving Lenders’ Violations of
Federal Regulations Pertaining to Due
Diligenca in Collection or Timely Filing
of Claims [Dear Guaranty Agency
Director Letter 88-G-138]

» The Secretary has modified
Appendix D to impose a 3-year limit on
a lender’s option to cure dus diligence
violations on loans that have lost
reinsurance coverage.

» The as modifisd
Appendix D so that if a loan subject to
§682.411 has a gap of more than 45
days in collection activities, the due

diligence violation may be cured by the
receipt of a full payment or a signed
repayment obligation from the borrower.

Analysis of Comments and Changes

In responss to the Secretary’s
invitation in the NPRM, 313 parties
submitted comments on the proposed
regulations; An analysis of the
comments and of the changes in the
regulations since publication of the
NPRM follows. Substantive issues and
significant technical changes are
discussed under the section of the
regulations to which they pertain.

Section 682.200 Definitions
Endorser

Comment: Many commenters belisved
that the inclusion of the definition of
“endorssr” indicates that an endorser is
“‘co-liable” or jointly liable and
suggested that the term endorser be
delsted.

Discussion: The definition of
“endorser” is not intended to imply that
an endorser is jointly liable on the
borrower’s FFEL. As indicated in the
definition, the endorser agrees to repay
the loan in the event the borrower fails
to do so. In the event the endorser
refuses to repay the loan, the endorser
is in default at the end of the 180th day
of delinquency,

Changes: None.

Comment: A number of commenters
stated that the proposed definition of
“endorser”’ makes an endorser a co-
maksr,

Discussion: The definition of
“endorser” in current regulations siates
that the endorser is secondarily liable
for the repaymant of the loan. The
definition was revised in the NPRM to
state more clearly that the endorser is
liable only in the event that the
borrower does not repay the loan. The
Secretary dees not believe that this
definition suggests that the endorser is
a co-maksr; the endorser is not a co-
maker.

Changes: None.

Escrow Agent

Comment: Many commenters
suggested that tha Secretary change the
proposed definition of “escrow agent.”
Some commentars suggested that the
Secretary revise the proposed definition
to include PLUS loans. Other
commenters indicated that the
Secretary’s proposed definition was not
specific end appeared to exceed the
statutory provision providing that only
guaranty agencies and eligible lenders
may acl as an escrow agent to transmit
FFEL funds to the borrower or the
borrower’s school.
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Discussion: The Secretary agrees with
the commenters that the proposed
definition should include PLUS loans
among the types of loans that may be
transmitied through an escrow agent.
The Secretary also agrees that the
definition of “escrow agent”’ should be
clarified to indicate that only a guaranty
agency or another eligible lender may
sct as an escrow agent.

Changes: A change has been made. In
the final regulations, the Secretary has
revised the definiticn of “‘escrow agent"’
to specify that only eligible lenders or
guaranty agencies may act 8s an escrow
agent and that these entitiss may
transmit the proceeds of any FFEL
program loan to the borrower or the
borrower's school.

Estimated Financial Assistance

Comment: Several commenters noted
that, to avoid doubls-counting,
estimated financial assistance should
not include veterans’ educational
benefit payments that are included in
the need analysis as part of the student
contribution. They also noted that, in
addition to SLS and PLUS loans, the
definition should be expanded to clarify
that private and State-sponsored loans
and nonsubsidized Stafford loans may
be used to substitute for the expected
family contribution (EFC).

Discussion: The 1992 Amendments
have revised the definition of
“estimated financial assistance™ to
include ell veterans’ benefits paid
because of enrollment in an institution
of higher education as well as veterans’
education benefits as defined in section
480(c) of the Act. In the loan
certification process, institutions
currently are required to include as
estimated financial assistance those
veterans’ benefits not included in the
need analysis formula. The Secretary
has decided that, because the changes
made by the 1992 Amendments to
exclude veterans benefits from the
needs analysis formula do not become
effective until July 1, 1993, veterans’
benefits should not be included as
"“estimated financial assistance” until
these changes are effective. In light of
this change in the law, the Secretary
does not believe it is appropriate to
change the treatment of veteran’s
educational benefits as recommended
by the commenters. This provision of
the 1892 Amendments will be reflected
in separate proposed and final
regulations developed under the
requirements of negotiated rulemaking.
The Secretary agrees, however, that the
definition should be revised to discuss
private and State-sponsored loans and
unsubsidized Stafford loans.

Changes: The definition has besen
revised to te the statutory
provision in section 428(a)(2)(E) of the
Act that sllows amounts received by a
student from private and State-
spansored loans to substitute for the
EFC and to reflect current policy that
allows unsubsidized Stafford loans to be
used in the same manner.

Comment: A few commenters
disagreed with the propesed change to
the definition of “estimated financial
assistance” that would require schools
to include as estimated financial
assistance, Perkins loan or College
Work-Study {CWS) awards that were
coffered to & student and declined, unless
an award was declined for an acceptable
reason. The commenters believe that the
aid administrator should not be required
to determine whether the student'’s
declination is for an acceptable reason
and that declined awards shouid not be
included in the amount of estimated
financial assistance.

Discussion: Current regulations
require that the amount of assistance
that has been or will be awarded to the
student must be considered in
determining estimated financial
assistance. This amount includes all
awards offered, even if declined by the
student, regardless of the reason. In
proposing the definition included in the
NPRM, the Secretary acknowledged that
there are certain limited circumstances
in which a student should be allowed to
decline a Perkins loan or CWS award
and not have the amount included in
the amount of estimated financial
assistance used to determine the
student’s FFEL eligibility, The Secretary
believes that these circumstances
include, but are not limited to the
following: A student declines a CWS
award because he or she (1) is unable to
work because of family responsibilities
such as caring for an elderly parent or
dependent child; (2} is carrying a heavy
academic workload (perbaps as part of
an accelerated program) or is at
academic risk and therefore requires
special tutoring or other remedial work;
or (3) is already employed at a higher
paying or an academically or a career-
related job. In the case of a Perkins loan,
the student may decline a small Perkins
loan award to increase the student’s
eligibility for a Stafford loen and allow
the student to avoid simultaneous
repayment to multiple sources following
completion of his or her program of
study. The believes that
excluding all awards declined by the
student, as suggested by the
commenters, would frustrate the goal of
ensuring that students apply for all
forms of assistance. Accordingly, the

Secretary is adopting the NPRM

proposal in the final regulations.
ge: None.

Full-Time Student

Comment: Several commenters
suggested that the Secretary revise the
proposed definition of "“full-time
student™ to include a student enrolied at
more than one school under a
consortium agreement or under similar
caontractual arrangements.

Discussion: The wishes to
clarify tHat a student who is enrolled in
more than one school under a
consortium agreement or similar
contractual arrangement may be
considered a full-time student based on
the student’s combined enroliment. The
determination that the student is full-
time must be made by the school from
which the student is seeking a degree aor
certificate and must be made according
to standards applicable to all students
enrolled in the student’s progr;:; of
study. The Secretery does not believe,
however, that a change in the definition
of “full-time student’’ is necessary.

Change: None.

Grace Period

Comment: Several commenters
suggested that the definition of *
period” should be changed to dege
that term as the period that begins on
the day after a Stafford loan borrower
ceases to be enrolled on at least & half-
time basis and end on the day before the
repayment period begins. The
commemerspealw 8 that using
the term “participating schocl” in the
definition rather than the term “eligible
institution” would mean that a borrower
who transfers to an otherwisa eligible
institution that has slected not to
participate in the FFEL programs will
use up his or her grace period even
though pursuing a postsecondary
adggation: The Secretary that

iscussion: The agreas

the commenters’ suggested change to
the definition more appropriately
describes the length of the grace period.
The Secretary also agrees with the
commenters that requiring a student to
be enrolled at a participating school
rather than at an otherwise sligible
institution could unnecessarily penalize
the student by prematurely starting the
grace period while he or edis still

ursuing a postsecondary education.
P Changses:gl'he Secretary has revised
the definition of “‘grace period” in the
regulations to be the period that begins
on the day after a Stafford loan borrower
ceases to be enrclled es at leest a half-
time student at an eligible institution
and ends on the day before the

repayment period begins.
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Half-Time Student

Comment: Several commenters
recommended that the Secretary revise
the definition of "*half-time student” to
permit a student enrolled in an eligible
institution but not at a school
participating in the FFEL programs to
qualify for a student deferment. The
commenters argued that requiring
enrollment in a participating school
penalizes a student who enrolls in an
otherwise eligible institution that elects
not to participate in the FFEL programs.
They pointed out that such a student
would be required to use his or her
grace period and begin repayment on a
FFEL program loan while still pursuing
a postsecondary education.

Discussion: The Secrstary
understands the commenters' concerns.
However, the Secretary notes that at
least half-time enrollment is only one
criterion for a ‘new” borrower, as
defined in § 682.210(b)(7), to qualify for
a student deferment. The other criterion
is that the borrower has received a
Stafford or SLS loan for the period of
enroliment for which the deferment is
sought. Therefore, a borrower enrolled
on less than a full-time basis may not
qualify for & student deferment unless
the school is participating in the FFEL
programs.

Changes: None.

Comment: Several commenters
suggested that the definition specify that
a student attending more than one
school during an academic term under
a consortium agreement or similar
contractual arrangement may be
considered to be a half-time student
based on the student’s combined
enrollment.

Discussion: The Secretary wishes to
clarify that a student may be considered
to be enrolled half-time based on the
student’s combined enrollment at more
than one institution under a consortium
agreement or similar contractual
arrangement. However, the Secretary
does not believe that a change in the
definition of “half-time student” is
NBCcessary.

Changes: None.

Holder

Comment: Many commenters
suggested that the Secretary should
revise the definition of “holder" to
specify which entities may be holders of
FFEL loans.

Discussion: The Secretary agrees with
the commenters that the definition of
“holder" should identify the entities
authorized to hold FFEL loans,

Changes: A change has been made.
The regulations have been changed to
state that a holder is an sligible lender

in possession of an FFEL loan note that
is payable to, or has been assigned to,
the lender, including a Federal or State
agency or an organization or corporation
acting on behalf of the agency and
acting as a conservator, liquidator, or
receiver of an eligible lender.

Lender

Comment: One commenter stated that
the Act prohibits a lender from mailing
unsolicited applications only to
students and proposed that the
prohibition against mailing unsolicited
applications to & student’s parents
should be deleted. The commenter
believes that the restriction should not
apply to mailings to parents because it
is not provided for in the statute and
parents require less protection than
students.

Discussion: The Secretary believes
that an application that is sent to a
student’s parents is actually sent to the
parents on behalf of the student and,
therefore, the same protective measures
provided for the student are also
necessary for the parents. A lack of any
restriction on unsolicited mailings to
parents would create a loophole in the
explicit statutory restriction on
unsolicited mailings to students.

Changes: None.

Comment: Many commenters opposed
the provision within the definition of
“eligible lender" that would allow a
lender to include home mortgages that
it serviced, but did not hold, in the
calculation of the lender's consumer-
credit loan portfolio. The commenters
indicated that a loan that is serviced,
but not held by a bank, is not
considered an asset of the bank for other
purposes and, therefore, should not be
considered an asset for FFEL program
purposes.

Discussion: The Secretary has decided
that mortgage loans that a lender
services, but does not hold, should not
be included in the calculation of a
lender’s primary consumer-credit
function because they do not give a true
indication of the receivables due the
lender.

Changes: A change has been madse.
The definition of “eligible lender" has
been revised to prohibit the inclusion of
home mortgages that only are serviced
by the lender in the lender’s consumer-
credit portfolio in determining whether
FFEL loans exceed 50 percent of that
portfolio.

Comment: Many commenters objected
to the proposal in the definition of
“eligible lender” that would examine a
lender's net income to determine if
FFEL program loans constituted the
primary consumer-credit function of the
lender. The commenters pointed out

that using a net-income standard to
determine if a lender’s primary function
is student loans could result in a lender
inadvertently violating the standard due
to events beyond the lender’s control.
These events might include a
precipitous rise in interest rates or
defaults in non-student loan areas that
result in student loans representing the
majority of the lender’s profits.

Discussion: The Secretary agrees that
using a net-income standard could
result in the kind of inadvertent
technical viclations the commenters
cite.

Changes: A change has bean made.
The use of the net-income standard to
determine the lender's primariee
consumer-credit function has been
deleted from the definition.

National Credit Bureau

Comment: Many commenters
indicated that a credit bureau that
operates in more than one State but only
in a single region is not considered to
be a national credit bureau under
present reporting standards.

Discussion: The Secretary believes
that the naticnal credit bureau reporting
requirements will be frustrated if
reporting is restricted to a single region
of the country. The Secretary agrees
with the commenters that to satisfy the
statute's intent, the definition must
specify that a credit bureau operating in
only one region is not a national credit
bureau for FFEL program purposes.

Changes: A change has been made.
The Secretary has changed the
definition of “national credit bureau’ in
the final regulations to define a national
credit bureau as one that operates in
more than one region.

Origination Fee

Comment: A number of commenters
suggested that the definition of
*‘origination fee" should be modified to
reflect the fact that lenders must pay
this fee to the Secretary even if the fee
is not charged to borrowers.

Discussion: Section 438 of the Act
requires that the origination fee be paid
by the lender regardiess of whether the
fee is assessed against the borrower.

Changes: A changs has been made.
The definition has been modified to
reflact the requirement that lenders
must pay the origination fee to the
Secretary and may assess the fee against
the borrower.

Parent

Comment: Many commenters
recommended that the proposed
definition be expanded to include a
stepparent. These commenters believe
that it is unfair to expect a stepparent to
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contribute financially to a student’s
education and yet prohibit the
stepparent from borrowing a PLUS loan
on behalf of the student.

Discussion: “Parent” is defined in 34
CFR 668.2 a3 a student’s natural or
adoptive mother or father and, under
limited circumstances, the student’s
legal guardian; this includes the legal
definition of a stepparent. The Secretary
believes the definition of “parent” for
the PLUS program should be consistent
with this definition.

Changes: A change has been made.
The term “parent” is defined in 34 CFR
668.2 for title IV p: 3
Therefore, the definition hl;:m
deleted in the final FFEL program
regulations.

Periad of Enrollment

Comment: Several commenters
recommended that this term be defined
to codify current policy. The
commenters argued that it is necessary
to define this term in regulations
because guaranty agencies do not define
the term consistently. The commenters
indicated that schools need guidance to
correctly certify FFEL program loan
apgications.

iscussion: The Secretary agrees with
the commenters.

Chararfes: The Secretary has revised
the final regulations to define the term
“period of enrollment” as the period for
which a Stafford, SLS, or PLUS loan is
intended. The period of enrollment
must coincide with a bona fide
academic term established by the school
for which institutiona] charges are
normally assessed.

Post-Deferment Grace Period

Comment: One commenter
recommended that the proposed
definition be expanded to specify that
the borrower is eligible for only one
post-deferment grace period regardless
of the number of times the borrower
qualifies for an unemployment
deferment.

Discussion: The Secretary believes
this change is unnecessary.

Changes: No change has been made to
the definition. However, the Secretary
has revised § 682.210(a)(2}(ii) to include
the restriction.

Rapayment Period

Comment: One commenter suggested
that the term “repayment period” be
defined clearly as the term is used

uently throughout the regulations.
fr‘ainscusm'on: ’I‘hg:lSeaet agrees with
the commenter that it would be helpful
to include a definition of this term that
is consistent with §682.208(a).
Moreover, the 1992 amendmenis have

defined when the repayment period
beéilusineacho!’theFFELp ;
hanges: The final lations have
been revised to reflect the change made
to the Act by the 1992 Amendments.
The repayment period for a Stafford
loan is now defined as the period
beginning the day following the
expiration date of the grace period and
ending no later than 10 years from that
date, For an SLS loan, the repayment
riod is defined as the period that
g:gins on the date of the last
disbursement of the loan and ends no
later than 10 years from that date. For
a PLUS loan, the yment period
begins on the date the loan is disbursed
and ends no later than 10 years from the
beginning date of the repsyment period.
For a Consolidation loan, the repayment
begins on the date the loan is disbursed
and ends no later than 12, 15, 20, 25, or
30 years from the beginning date of the
repayment period, depending upon the
sum of the amount of the Consolidation
loan and the unpaid balance on other
student loans, Corresponding changes
have been made in § 682.209(a). Any
period of deferment or forbearance is
not included in the statutory maximum
repayment period.

School

Comment: One commenter suggested
deleting the phrase “public or private
nonprofit” from the definition. The
commenter pointed out that this phrase
was unnece: because the definition
of institution of higher education
contained in 34 CFR part 600 contained
this element.

Discussion: The Secretary agrees with
the comimenter that it is unnecessary to
include this phrase.

Change: phrase “public or private
nonprofit" has been deleted from the
definition.

Comment: One commenter objected to
including a hospital or health care
facility in the definition of "'school.”
The commenter believes that attendance
in a program of study at such s facility
is approved only for deferment
purposes.

Discussion: The 1892 Amendments
repealed the definitions of “institution
of higher education” and “vocation
school” in sections 435 (b) and (c) of the
Act. The definition of “institution of
higher education” is now in section 481
of the Act and does not include haspital
and health care facilities. Therefors, the
Secrstary now agrees with the
commenter that the reference to
hospitals and health care facilities
should be deleted.

Changes: The reference to a hospital
or healtie(sme facility has been deleted
from the definition of “school.”

Comment: Many commenters
suggested that the revise the
proposed definition of “promote the
availability" as it relates to the
definition of “school” as a way to
gr:vent commissioned salespersons

m providing application or
other FFEL loan information to enrolled
students as well as to prospective
students,

Discussion: The agrees that
enrolled students should receive the
same protection from commissioned
salespersons promoting the availability
of FFEL loans that prospective students
receive.

Changes: A change has been made.
The Secretary has revised the final

lations to prevent a commissicned
esperson from promoting the
availability of FFEL loans to enrolled
students,

Comment: A few commenters
objected to the proposed expansion of
the prohibition on activities of
commissioned salespersons. The .
commenters argued that the proposed
language would prevent commissioned
salespersons from providing & school
catalog to a prospective student because
the ca contains information on
student financial aid, including the
FFEL programs.

Disc?ussion: The Secretary does not
intend to prevent commissioned
salespersons, as part of their recruitment
activities, from distributing school
catalogs that may contain general
information regarding student financial
aid. The Se(;m believes, hov;:;::,
that the pro hﬁu is n to
restrict commission from
activities such as providing individuals
with financial aid applications, assisting
them with the completion of the
applications, and assisting them with
other aspects of the aid application

rocess.

Change: Nonse.

Temporarily Totally Disabled

Comment: Many commenters
suggested that the 90-day time period
for which a borrower must be unable to
work, earn money, or attend school
resulting from an injury or illness was
unreasonably long. The commenters
suggested that a 30-day time period was
more equitable.

Discussion: The Secretary agrees that
the proposed minimum 90-day period
that a borrower inust be totally disabled
to satisfy the definition of “tempararily
totally disabled" may be too 1 The
Secretary proposed this standard to be
consistent with the 90-day period,
required by section 435(g)(2) of the Act,
to qualify for a deferment based on the
disability of a dependent. The Secretary
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agrees that the impact of a borrower’s
totally disabling condition on his or her
ability to repay a FFEL program loan
might be much more immediate than
the financial impact of a borrower's
dependent’s disability. However, the
believes that 30 days is too
short a period of time, because the
borrower wot\lxlld cxjmt ha}re yet missed a
ayment e cloge of a 30-day period.
¢ ChangelgA change has been rfu?deo.
The ¢ has reduced from 90 days
to 60 days the minimum time period
that & borrower must be temporarily
totally disabled to qualify for the
temporarily totally disabled deferment.
Comment: A number of commenters
suggested that the phrase “but not for a
period of more than thres ysars” be
added at the end of the definition of
“temporarily totally disabled”. The
commenters said this should be done to
provide a limit to the temporarily totally
disabled deferment that was consistent
with the statutory deferment provisions,
Discussion: The Secretary does not
agres that the three-ysar maximum
should be inchuded with the definition.
That limitation is codified in 34 CFR
682.210(b)(1)(iv). In addition, because
the criteria for a borrower to be
considered temporarily totally disabled
differs from the criteria n for the
borrower to receive a deferment based
on the condition of the borrower’s
spouse or dependent, to include the
three-year meximum in the definition
could cause unn confusion. For
example, the period for which a
borrower may receive a deferment based
on his or her own total tempo:
disability, s limited to a reasonable
period to recover from an injury or
illness up to 3 years. However, a total
temporary disability deferment based on
a spouse’s or dependent’s condition is
contingent only upon whether the
condition is such that the spouse or
dependent “during a period of injury or
illness of not less than 3 months,
requires continuous nursing or similar
services.” See section 435(g)(2) of the
Act.
Changes: None.

Totally and Permanently Disabled

Comment: Many commenters objected
to the Secretary further restricting the
conditions under which a borrower may
receive a loan repayment cancsllation
by incorporating the phrese “or attend
school" in the definition of “totally and
permanently disabled,”

Discussion: The Secretary does not
believe that the phrase “or attend
school” further restricts the conditions
to receive a loan repayment cancellation
for a borrower who is totally and
permanently disabled. The Secretary

notes that section 435(g) of the Act
defines “temporarily and totally
disabled” as an individual who is
unable to work or attend school. The
does not believe it was the
intent of Congress to allow loan
cancellations to be based on less
restrictive requirements than those
by statute to receive such a
deferment.
Changes: None.

Undergraduats Student

Comment: A few commenters
recommended that the Secretary
redefine the term *‘undergraduate
student.” The commenters
recommended deleting the phrase
“designed to lead to a first g i
because they believe it might
misinterpreted. They pointed out that a
baccalaureate degree could be a second
degree for a student who previously
received an associate's d and that
a student seeking a secon
baccalaureate degres is still considersd
to be an undergraduate student. Another
commenter objected to considering a
student in “any other length program”
as an undergraduate student only for the
first four scademic years. The
commenter was concerned that students
enrolled in short-term vocational
pro s would be considered graduate
students if they were enrolled for more
than four of the school’s academic years.
The commenter also pointed out that a
student who took longer than four years
to complete a baccalaursate d:
would be considered a graduate student
after the fourth 5

Discussion: T{?gecmtary agrees with
the commenters that the proposed
definition may be misinterpreted. The
Secretary did not intend that a student
enrolled in a succession of short-term
vocational programs that extend beyond
four of the school’s academic years be
considered a graduate student. The
Secretary also did not intend that a
program of study at or below the
baccalaureate level that is designed to
lead to a degree or certificate at or below
the baccalaureate level could be
considered a graduate program. The
Secretary also agrees that the language
“leads to a first degree” also lends itself
to differing interpretations. The
Secretary intends that a student enrclled
in a second baccalaureate
program or in a first baccalaureate
degree program following completion of
a certificate, diploms, or associate's
degree program be considered an
undergraduate student.

Changes: The definition of
“undergraduate student” has been
revised to include a student who is
enrolled at a school in a program of

study at or below the baccalaureate level
that is designed to lead to a degree or
certificate at or below the baccalsureate
level and that normally is completed in
four academic years or less.

Section 682.201 Eligible Borrowers
Section 682.201(a)

Comment; Many commenters believed
that since proposed § 682.201(a) did not
exprenl{ state that a borrower must
provide his or her social security
number as a condition for Stafford or
SLS loan eligibility, a social security
number no longer was required. Tha
commenters indicated that without a
social security number, their skip-
tracing, credit-bureau reporting, and
other collection activities would be

im d significantly.

B;isiéﬁaxsia%::x Although proposed
§682.201(a) does not expressly require
a borrower to provide his or her social
security number as an eligibility
requiroment for a Stafford or an SLS
loan, it does require that the borrower
meet the eligibility requirements
contained in 34 CFR part 668. The
provisions of 34 CFR 6568.32(a)(1)
require the borrower to report his or her
social security number to the lender on
the statement of educational purpose.
The Secretary does not believe that it is
necessary to repeat this requirement in
the FFEL program regulations as it is
required in the regulations governing all
the student financial assistance
programs authorized under title IV of
the Act,

Changes: None.

Section 682.201(a)(2)

Comment: Many commenters objected
to including incarcerated students in
§ 682.201(a) as sligible borrowers. The
commenters argued that due to the
difficulty involved in working with
correctional institutions to acquire an
“uncenditional release date,” all of
those students should be ineligibla until
they no longer are incarcerated. Several
commenters also noted that incarcerated
borrowers are likely to encounter
difficulty locating employment, thus
making it unwise, and not in the best

[nterest of the FFEL programs, to maka

loans to thoee students.

Discussion: The 1992 Amendments
now prohibit incarcerated students from
receiving title IV student loans.

Changes: The provision providing for
the eligibility of incarcerated students
has been deleted.

Section 682.201(a)(3)

Comment: Several commenters
suggested that the Secretary amend the
requirement that a borrower have his or
her need for a Stafford loan determined,
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and if determined to have nead file an
epplication for a Stafford loan, before
being determined eligible for an SLS
loan, The commenters recommended
that the Secretary codify policy
guidance provided in Dear Colleague
Latter GEN-88-34 that exempted from
this requirement borrowers who have
need of less than $200.

Discussion; The Secretary agrees with
the commenters that an applicant foran
SLS loan should not be required to file
an application for a Stafford loan if the
borrowsr has need of less than $200.
The Secretary believes this exemption is
consistent with section 428(j) of the Act,
which provides that a lender of last
resort is not required to make a Stafford
loan to a borrowsr who has need of less
than $200,

Changes: A change has been made in
what now appears as § 682.201(a){2) of
the regulations. The Secretary has
revised the definition of “eligible
borrower” to provide that a borrower
who has need of less than $200 is not
required to file an application for a
flafford loan before applying for an SLS

oan.

Section 682.201{a}4)

Comment: Many commenters
suggested that the Secretary define or
itemize the exceptional circumstances
under which a dependent
undergraduate student's parents are
likely to be precluded from borrowing
under the PLUS program as a way to
determine whether the student is
eligible for an SLS loan.

iscussion: The Secretary believes
that a restrictive list of the criteria for
determining a dependent undergraduate
student’s eligibility for an SLS loan
should not be included in the
regulations because exceptional
circumstances might arise that are not
covered by the regulations. The
Secretary believes that the most
equitable way to administer this
provision is by providing examples of
exceptional circumstances in the
regulations while giving the financial
aid administrator the discretion to
determine, on a case-by-case basis, if
other equelly acoeptab{e exceptional
circumstances exist, Examples of
exceptionel circumstances include, but
are not limited to (1) situations in which
the parent is denied a PLUS loan
becauss the parent receives public
assistance; (2) the parent is totally and
permanantly disabled and receives only
disability benefits as incoms; (3) the
parent is incarcerated; or (4) the parent
is unable to borrow because his or her
whereabouts are unknown. Under no
circumstances may a financial aid
administrator certify a dependent

undergraduate student for an SLS loan
if the student’s ts refuse to borrow
a PLUS loan and no exceptional
circumstances exist.

Changes: A change has been made in
what now appears in § 682.201(a}(3) of
the regulations. The Secretary has
revised the regulations to incorporate
examples of exceptional circumstances
that may be used to determine a
dependent undergraduate student’s
eligibility-for an SLS loan.

Section 682.201(a)(5)

Comment: Several commenters
objected to the proposal to require, as a
condition to receive additional FFEL
program loans, that a borrower reaffirm
a FFEL debt that previously was
canceled due to the borrower’s total and
permanent disability or was discharged
in bankruptcy. These commenters
suggested that a person who had
become disabled may need additional
training to be able to secure gainful
employment. They also believe the
policy was inconsistent with the “fresh
start'’ principle of consumer bankruptcy
and the reaffirmation procedures in
section 524 of the Bankruptcy Code. The
commenters suggested that a borrower
who had his or her loan discharged in
bankruptcy on grounds of hardship may
need to return to school to acquire the
skills necessary to secure gainful
employment and that forcing the
individual to reaffirm prior debts would
be a disincentive to returning to school.

Discussion: The Secretary believes
that the requirement that a borrower
reaffirm a FFEL debt previously
canceled is consistent with the
principles underlying 34 CFR
668.7(a)(7) regarding the eligibility of
defauited borrowers—e.g., that a
borrower who has not satisfied a
previous FFEL debt, for whatever
reason, should not receive new loans.
Furthermore, the Secretary believes that
a borrower who has benefitted from
having all or part of a loan unilaterally
written-off by the Secretary or a
guaranty agency should be required to
reaffirm the written-off debt before
receiving additional Title IV loans.

Changes: A change has been made in
what now appears in § 682.201(a)(4) of
the regulations. The regulations have
been revised to include a provision to
require a borrower to reaffirm any FFEL
program debt previously written off
before receiving additional FFELs.

Section 682.201(c)

Comment: One commenter suggested
that the Secretary revise the criteria
under which a loan may be consolidated
in a Consolidation loan. The commenter
suggested that a borrower be allowed to

consolidate a loan that is more than 90-
days delinquent at the time the
Consolidation loan is made rather than
requiring that a loan not be more than
90-days delinquent at the time of
application for the Consolidation loan.
Another commenter recommended that
the Secretary permit a borrower who is
more than 80-days delinquent on & loan
to borrow under the Consolidation loan
program to prevent default. The
commenter suggested offering this
option to borrowers as part of the
supplemental preclaims assistance
(SPA) effort.

Discussion: The Secretary’s proposed
regulations governing Consolidation
loan eligibility in § 662,201(c) were
consistent with former section
428C(a)(3)(A)ii) of the Act, which
stipulated that, to ba eligible for loan
consolidation, a borrower may not be
more than 90-days delinquent on a loan
to be consolidated at the time the
borrower submits an application for a
Consolidation loan. However, the 1992
Amendments changed section ‘
428C(a)(3){A)ii) of the Act to delete the
“90-day delinquent” provision and
provide for the sligibility ofa
delinquent or defaulted borrower who
will re-enter repayment through loan
consalidation.

Changes: The regulations have been
revised to reflect the change in the
definition of eligible borrower for
Consolidation loans made by the 1992
Amendmsnts.

Section 682.202—Permissible Charges
by Lenders to Borrowers

Comment: One commenter suggested
that the Secretary eliminate the words
“by lenders™ in the title because intersst
may be charged, interest may be
capitalized, and late charges or
collection charges or both may be
assessed by a guaranty agency after it
pays a default claim on a loan. The
commenter stated that it would be
useful to make the agency's authority to
assess thesa charges explicit in the title
of this section.

Discussion: The Secretary does not
agrea that the title of this section of the
regulations should be revised so as to
clarify a guaranty agency'’s authority to
assess a borrower these charges because
not all the costs listed in the regulations
(i.e., origination fees and refinancing
fees) are charged by guaranty agencies,
The Secretary also believes that an
agency’s authority to assess collection
charges and capitalize interest are
adequately addressed elsewhere in the
regulations.

Changes: None.
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Section 682.202(a)

Comment; Many commenters
suggested that the interest rate on a
Stafford loan with an 8 percent interest
rate should increase to 10 percent under
proposed § 682,202(a)(1)(i)(D) if a
default claim is paid on the loan after
the repayment period begins but before
the 4-year period elapses that dictates
when the interest rate changes to 10
percent.

Discussion: Section 427A(d) of the
Act only authorizes a change in the
interest rate at the end of four years after
the beginning of repayment, even if a
default claim has been paid on the loan.

Changes: None.

Comment: Many commenters
suggested that § 682.202(a)(5) of the
NPRM should be modified to reflect that
lenders may an actual interest
rate on a Consolidation loan that is
lower than the interest rate calculated
under section 428C of the Act.

Discussion: The NPRM appears to
prohibit a lender from charging a lesser
interest rate than the interest rate
calculated under section 428C of the
Act. However, section 427A(f) of the Act
clearly states thet a lender may charge
a lesser rate than the one specified in
section 428C of the Act.

Changes: A change has been made.
The regulations have been revised to
clarify that a lender may ch a lower
interest rate on a Consolidated loan than
the rate specified in section 428C of the
Act,

Caomment: Many comimenters
suggested thst a provision should be
added to the regulations for variable
interest rate loans that are besed on the
91-day Treesury bill rate plus 3.25
percent that changes each {anuary 1.

Discussion: A number of variable
interest rate PLUS and SLS loans made
after the enactment of the 1986
Amendments but bafore the enactment
of the Technical Amendments remain
subject to a calendar-year adjustment of
the variable interest rate based on the
91-day Treasury bill method that existed
in section 427A(c)(4) of the Act during
this period. Such a loan remains subject
to this variable-rate adjustment, as
stated in the borrower’s promissory
note, for the life of the loan unless the
borrower chooses to refinance under the
current interest rate provisions. If a
borrower whoss interest rate changes
each January 1 refinances his or her
loan, that loan miay not revert back to
the interest rete prgvisions applied to
the borrower’s original loan.

Changes: A change has been made.
The final regulations have been revised
to roflact the interest rate provisions for
those borrowers whose interest rates
change each January 1.

Comment: A number of commenters
noted that the 12 percent ceiling on
variable interest rate PLUS and SLS
loans was not mentioned in the
proposed regulations.

Discussion: The Secretary agrees with
the commenters that the isions of
section 427A(c)(4) of the Act related to
the variable interest rate ceiling for
PLUS and SLS loans should be included
in the regulations.

Changes: A change has been made.
The final regulations will clarify that a
12 percent ceiling arp!iea to variable-
rate PLUS and SLS loans. The Secretary
has also amended the regulations to
reflect the new variable interest rate
ceilings of 10 percent for PLUS loans
disbursed on or after October 1, 1992
and 11 percent for SLS loans disbursed
on or after October 1, 1092, resulting
from the 1992 amendments.

Section 682.202(b)

Comment: Many commenters
suggested that the lations should be
modified to pmvidree?:r the
capitalization of interest from the
beginning of the repayment period until
the first payment due date when the
lender receives late notification that the
borrower has dropped below half-time
enrollment. The commenters also
suggested that the regulations permit
capitalization of interest accruing on
SLS loans during periods of student
deferment and on nonsubsidized
Stafford loans during periods of student
deferment and during the grace period
if the borrower agreed to make
payments but (1) failed to do so, and (2)
failed to respond to a notice of
delinquency stating that the lender
plans to capitalize the interest accruing
during the remainder of the deferment
period.

Discussion;: Previous guidance from
the Deparfment in Dear Guaranty
Agency Director Letter 88-G-138 and
Dear Colleague Letter 80-G-175 allowed
lenders to capitalize interest in thase
instances, Many program participants
have adopted these practices. While the
Secretary remains concerned about the
effects of capitalization on borrowers,
the Secretary agrees that a borrower’s
failure to honor his or her obligation to
make a promised payment or to respond
to a delinquency notice sent by the
lender warrants this approach.

Changes: A change has been made.
Section 682.202(b) has been modified to
reflect the Department's decision to
permit lenders to capitalize interest
under these circumstancas,

Section 682.202(c)(4)

Comment: Many commenters
suggested that the phrasa “the portion of

loan proceeds which are” be deleted
and replaced with the phrase "‘any full
disbursement”, The commenters ed
that the proposal does not agres wi

earlier guidance provided by the
Department in a Dear Colleague letter.
They belisva the suggested ge will

ensure that only full disbursements
returned to the lender or-not delivered
to the borrower will trigger a refund of
origination fees,
iscussion: The Secretary agrees with
tha commenters, Guidance lrrovided by
the Department in Dear Collsague Letter
Gen—90-93, Q%A 78, stated that if an
institution negotiated the original loan
check because the student was eligible
for a portion of the original
disbursement, the lender was not
required to refund the amount of the
origination fee attributable to the
ortion of the loan returned to the
ender for which the student is no

longer eligible. If the student is
ineligible for the entire amount
disbursed or the institution otherwise
chooses to return the original loan check
and request a revised check, the lender
must refund the amount of the
insurance premium and origination fee
that is attributable to the amount of the
loan for which the student is no longer
eligible to the student's account.

E’hanges: A change has been made in
the finzal regulations in what is now
§ 682.202(c)(5) to reflect the guidance
provided in Dear Collesgue Letter Gen—
50-93, Q&A 78.

Section 682.202(e)

Comment: A few commenters
suggested changing “'a lender” to “any
lender” to pravent misinterpretation of
the one-time refinancing fee. The
commenters believe this clarification is
necessary because there may be more
than one lender involved in refinancing.

Discussion: The Secretary does not
believe that the regulations preclude a
lender, or more than one lender, from
charging a borrower a $100 fee for
separate refinancing transactions, For
example, if a borrower refinances
different loans through the same lender
over a period of years, the lender may
charga the horrower a fee for each
refinancing transaction. Similarly, if a
borrower refinances different loans
through different lenders, sach lender
refinancing a loan for the borrower may
assess the borrower the $100 fee. The
regulations permit only the lender
refinancing the Joan to charge the
borrower the fee.

Changes: None.

Section 682.202(g)

Comment: Several commenters
objected to proposed § 682.202(g),
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which would permit lenders to require
borrowsrs to pay the costs normally
associated with routine collection
activities.

Discussion: The Secretary agrees with
the commenters. The Secretary expects
lenders to cover the routine collection
coats associated with preparing letters
and notices or with making local and
long-distance telephcne contact with
the borrower through sarnings mads on
the loans, The Secretary will allow only
gxtraordinary costs, such as telegrams,
attorney’s fees, and court costs to be
passed along to the borrower.

Changes: A change has been made.
The final regulations have been revised
to contain the same language as current
regulations except for the addition of a
reference to long-distance telephone
calls, which the Secretary believes are
routine collection costs.

Section 682.204 Maximum Loan
Amounts

Comment: Several commenters asked
the Secrstary to clarify that annual loan
amounts for a Stafford loan borrower are
based on the borrower’s academic
standing in the program in which hs or
sha currently is enrolled.

Discussion: The agrees with
the commenters. If a borrower has
received a baccalaureate degree and
than subsequently enrolls in a second
beaccalaureate program, that borrower is
eligible only for $2,625 annually until
ha or sha is considered a third-year
student in the second program.

Changes: The regulations have been
revised to reflect that the Stafford loan
ennual amounts are based on the
borrower's academic standing in the
program in which he or she is currently
enrolled.

Comment: A few commenters
recommended that “a borrower"” should
be revised to “each borrower" in
§ 682.204(c) to clarify that the PLUS
annual loan limit does not restrict a
parent from borrowing for more than
one dependent.

Discussion: The Secretary agrees with
the commenters’ recommendation. The

also notes that the 1992
Amendments repealed the annual and
aggregate limits on the amount a parent
may borrow in the PLUS programs, for
loans on which the first disbursement is
made on or after July 1, 1993.

Changes: The regulations have been
revised to clarify that a parent may
borrow up to $4,000 for each dependent
student in the family for any academic
year and up to a total of $20,000 for

each dependent student.
Comment: A number of commenters
recommended deleting the ion to

attribute Consolidation loan amounts to

the borrower’s Stafford, SLS, and PLUS
loan maximums in proportion to the
amounts of the underlying loans
consolidated. They indicated that
neither lenders nor guarantors could be
expected to track this data. They argued
that it is unreasonable to expect
borrowers to keep track of the
information and report it to subsequent
FFEL lenders. Furthermors, they believe
no enforcement mechanisms exist for
ing out this provision.

Discussion: The Secretary disagrees.
The believes that lenders are
able, through the certified statement
provided by other lenders during the
consolidation process, to determine the
amounts of underlying loaens that have
been consolidated. Guaranty agencies
must require their lenders to submit
data that allows the agency to track a
borrower’s aggregate loan amounts, in
accordance with section
428C{e)(3)(B)(ii) of the Act and these
regulations. A guaranty agency's ED
form 1130 report submissions will be
subject to review by the Secretary to
snsure compliance with this provision.

Changes: None.

Section 682.205 Disclosure
Requirements for Lenders

Comment: Some commenters
suggested that this section be modified
to prohibit lenders from charging the
borrower for the costs incurred in
making required disclosures concerning
the loan.

Discussion: Lenders are required to
makae certain disclosures to borrowers
before they enter repayment. However,
the cost of making these disclosures is
considered a normal cost of doing
business and may not be charged to the
borrower under § 682.202 and is
prohibited under § 682.205(d).

Changes: None.

Section 682.205(a)(1)

Comment: Commenters

overwhelmingly objected to the
uirement that a borrower must

provide the lender with a written
acknowledgement of his or her receipt
and understanding of the disclosure
information that the lender is required
to provide the borrower before the
lender may disburse the loan. The
commenters believe that imposing this
additional step after the lender provides
the required disclosure information and
before the loan disbursement is made
will ba extremely burdensome for the
school, the lender, and the borrower.
They argued (1) that the requirement
would impose another item for lenders
to monitor; (2) that borrowers’ signed
acknowledgements would not be -
received in a timely fashion, which

would result in the expiration of loan
guarantees and requiring borrowers to
reapply; and (3) that students’ and
schools’ receipt of loans would be
delayed significantly. School
commenters noted that the terms and
conditions and other information
related to the loan are reviewed with
new borrowers during the required
initial counseling prior to delivery of
the loan proceeds and that this provides
the borrower with an opportunity to
cancel the loan.

Discussion: The Secretary
understands that requiring a si
acknowladgement of the initia
disclosura prior to loan disbursement
could seriously impede the delivery of
student loans and te the goal of
electronic funds transfer, which the
Secretary supports. The Secretary also
agrees that confirmation of a borrower’s
understanding of the terms and
conditions of the loan prior to the
borrower incurring the debt can be
handled successfully during required
initial counseling.

Changes: The Secretary has deleted
the proposal to requirse the borrower to
provide the lender with a signed
acknowledgement of the initial
disclosure.

Section 682.205{a){2)(xvii)

Comment: Some commenters
suggested that paragraph (a)(2)(xvii)
should specify that the use of a
reference table of estimated repayment
amounts in disclosing an estimate of a
borrower’s projected monthly payment
is acceptable as stated previously by ED.

Discussion: The Secretary agrees with
the commenters that this ﬂamgraph
should codify existing policy guidance
provided in Dear Colleague Letter 86—
G—-97 that allows a table to be used in
disclosing a borrower's estimated
cumulative monthly payment.

Changes: A change has been made.

The regulations have been revised to
adopt this suggestion,

Section 682.205{b)(3)

Comment: A number of commenters

suggested that the language of this

rovision regarding the statement of
Eorrower's rights and responsibilities is
misleading and could be construed to
imply that borrowers need not repay
loans made by school lenders.

Discussion: The Secretary agrees with
the commenters.

Changes: The Secretary has delsted
that language to prevent any potential
misunderstanding regarding the
repayment obligation of borrowers.

od
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Section 682.205(d)

Comment: One commenter
recommended retaining the language
from current § 682.205(c) that requires
the lender to provide the information
that is required to be disclosed by this
section at no cost to the borrower,

Discussion: The Secretary agrees with
the commenter that this information
should be provided to the borrower
without charge.

Changes: Current § 682.205(c) has
been restored to the regulations as
§682.205(d).

Section 682.206 Due Diligence in
Making a Loan

Section 682.206(a)(1)

Comment: Some cocmmenters
suggested that § 682.206(a)(1) assumes
that there must be a separate application
or promissory note or both for each
period of enrollment for which FFEL
program loan funds are sought. They
belisve this approach would preclude
the possible use of a single, open-ended
promissory note for a borrower’s entire
undergraduate and graduate loan
maximum, the use of the Application
for Federal Student AID (AFSA) and
other approved aid applications, and the
use of electronically submitted
application data to guarantee and
disburse loans. The commenters
objected to any regulatory restrictions
that would prevent establishing new
processing procedures to reduce the
administrative burden on applicants,
schools, lenders, and guarantors,

Discussion: The Secretary does not
believe that this section precludes the
possible use of a single application or
promissory note or both or the use of
electronically transmitted data. The
Secretary actively encourages
examination of the use of any approach
that may streamline and improve the
student aid delivery system. In working
with the community in the development
of common forms, the Secretary will
examine the use of electronically
submitted data, as well as other
concepts.

Changes: None.

Section 682.206(b)

Comment: One commenter suggested
adding a new provision prohibiting a
lender, school, or guaranty agency from
obtaining a borrower's power of attorney
to complete a FFEL loan application on
behalf of the borrower. The commenter
argued that it is unreasonable to expect
a student to understand the rights and
obligations of a borrower of a FFEL
program loan if the school or another
party completes the application or
promissory note.

Discussion: The regulations prohibit
the use of a power of attorney to endorse
a loan check or to approve the transfer
of loan proceeds to the borrower's
account using slectronic funds transfer
unless tl})m bgrrower is enroUe;ld ufx a
study-abroad program approved for
credit at the hgme institution at which
the student is enrclled, See
§ 682.207(b)(2). The Secretary believes
that this restriction provides sufficient
protection for the borrower. The
Secrstary also believes that the use of
power of attorney to complete an
application or promissory note is useful
for the student in some circumstances
and should not be totally precluded. For
example, power of attorney was used
extensively for completing applications
by borrowers serving in Operation
Desert Shield or Operation Desert
Storm,

Changes: None,

Section 682.206(c)

Comment; Several commenters
recommended that § 682.206(c) of the
regulations be revised to specify that in
determining a borrower’s eligibility for
a loan amount, the lender may not
approve a loan for more than the
borrower requests or shows financial
need, for, or the annual loan maximum.
The commenters cited many instances
of borrower requests for loans less than
the annual loan maximum being
ignored. They also believe that it should
be emphasized that the lender is
responsible for monitoring the
borrower’s approved loan amount based
on the borrower’s remaining financial
need and annual loan maximums. The
commenters believe this is particularly
critical in processing multiple
applications for a borrower during a
given academic year and in light of the
format of many loan applications.

Discussion: The Secretary agrees that
a lender must follow the borrower’s
instructions regarding the loan amount
as requested, The Secretary believes
that, although it is the school’s primary
responsibility as part of the certification
process to monitor a borrower eligibility
based on annual and ate loan
maximums, the lender also has a
responsibility in making a loan to
ensure that a borrower does not receive
loan proceeds in excess of the annual
and aggregate maximums.

Changes: A new section has been
added to the regulations to specify that
a lender may not approve a loan amount
that is more than the borrower requests
or qualifies for based on unmet financial
need or annual loan maximums.

Comment: One commenter stated that
this section assumes that all schools
certify Cost of Attendance and

Estimated Financial Assistance on a
paper application form that is submitted
to the lender. The commenter pointed
out that in 8 number of automated
application processes already in place,
the data information is transmitted
electronically by the school. The
commenter recommended that the first
sentence of the section be revised to
require the lender to review data on the
student's cost of attendance and
estimated financial assistance provided
by the school. Another commenter
noted that in many application
processing systems the guaranty agency,
rather that the lender, recsives the data
via peper application or electronic
transmission. The guaranty agency is
the party that reviews the data to
determine the loan amount based on
annual and aggregate loan limits before
issuing a guarantee and notifying the
lender. The commenters recommended
revising this provision of the regulations
to allow the lender or guaranty agency
to fulfill this function.

Discussion: The Secretary agrees with
the commenter that the regulations
should reflect the use of electronic data
transmission in the application process.
The Secretary also understands that in
some application-processing systems
the guaranty agency reviews the data
before issuing a guarantee. The
Secretary does not intend, through the
regulations, to preclude a guaranty
agency from operating in this manner on
behalf of lenders. However, the lender is
responsible for reviewing the
application and determining the loan
amount pursuant to § 682.206 of the
regulations. In the situation described
by the commenters, the guaranty agency
acts as the agent of the lender in its
receipt and review of application data
and its determination of borrower
eligibility. Therefore, the Secretary does
not bslieve that the regulations should
be changed to refer to guaranty agencies
specifically.

Changes: The regulations have been
changed to clarify that applicant and
loan certification data may be provided
electronically.

Section 682.206(e)

Comment: Many commenters opposed
the requirement in the proposed
regulations that prohibited a guaranty
agency from requiring cosigners for a
Stafford or SLS loan. The commenters
noted that nothing in the Act supported
such a prohibition.

Discussion: The Secretary agrees with
the commenters.

Changes: The prohibition against a
guaranty agency requiring a lender to
obtain security or endorsement on a
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Stafford or SLS loan has been deleted
from the final regulations.

Section 682.207 Due Diligence in
Disbursing a Loan

Section 682.207{(bj)(1){i}(B)

Comment: A commenter suggested
that regulations governing loan
disbursement should require the lender
to comply with the disbursement .
schedule provided by the school or with
the recommended disbursement dates
provided by the school for a particular
borrower on the loan applicstion.

Discussion: Under section 428G{c)(1)
of the Act, the lender must follow the
disbursement schedule provided by the
school under section 428{a)(1){A)i)II).

Changes: The regulations have been
revised to provide that a lender must
disburse a Stafford or SLS loan in
accordance with a disbursement
schedule provided by the school.

Section B82.207[b)(1)(ii}{A)

Comment: One commenter suggested
that all FFEL checks should be co-
payable, including PLUS, The
commenter believes that the school
should have the opportunity to verify
the eligibility of the student on whose
behalf a parent is borrowing a PLUS
loan before the parent receives the loan
proceeds.

Discussion: As a result of the 1992
Amendments, section 428B(c) of the Act
now ires that PLUS checks be made
co-pa to the borrower and the
school. Howaver, in regard 1o the other
FFEL programs, section 428(b}(1}(N) of
the Act prohibits the Secretary from
requiring co-payable checks.

Changes: The regulations have bean
revised to require PLUS checks 1o be
made co-payeble to the borrower and
the school,

Comment: Many commenters
supportad the Secretary’s deletion of the
phrase “other written approval” from
the regulations because they believe it is
ambiguous. One commenter supported
the deletion of the phrese and also
noted thet this paragraph ellows co-
payable checks only if the guarantor
requires co-payable checks. The
commenter recommended that since
many lenders make Joans guarantesd by
mors than one guarantor, it may be more
appropriate to ellow the co-payable
decision to be mads by the lender rather
than the gusrenty agency. Severel other
commenters asked whether the deletion
of “‘or other written approval” would
pravent dalivery of the barrower's loan
process through the usa of direct deposit
of a borrower's loan funds.

Discussion: The Secretary notes that
the deletion of ths phrase “or other

written approval” would prevent the
deli of ioan s through the
use of direct deposit into a borrower’s
account at a financial institution
because the borrower’s signature on a
direct deposit form doss not constitute
a personal endorsement. Bacauss the
believes that the use of the
direct-deposit delivery mechanism is
importent for borrowars who are
attending classes at another institution
under an agreement with the borrowers’
home institution, he has decided to
revise the regulations to include the

“‘or other writtea certification,”
This , which is consistent with
the language of section 428(b){1)(N) of

the Act, is intended to permit the use of
direct deposit based on the borrower’s
written certification on a direct deposit
form, The Secretary agrees that a lender
of a Stafford or SLS loan should be
allowed to establish a policy of making
Stafford or SLS loan checks co-payable
if co-payabie checks are not required by
the guaranty agency and the guaranty
gency ha;::; objection to the lender
opti a policy.

¢mges!'ls :The gnogu(lz(ions have been
revised to include the phrase “or other
written certificatien” to provide for the
use of direct deposit of a borrower's
funds into his or her account at a
financial institution, The regulations
also have been revised to allow a lender
to establish a policy of meking Stafford
or SLS checks co-payable if this is not

required by the guaranty agency.
Section 681.207(b)(1)[3)(B)

Comments: Several commenters
supported the Department’s proposad
requiremnent that the barrower approve
the release of loan proveeds by
electronic funds transfer to an account
that requires written epproval by the
borrower for the reloase of those funds
from the eccount. However, the
commeaters did not agree with the
requirement of a separats “written”
approval statement from the borrower.
The commenters suggested that the term
“written” be deleted and that the phrase
“negotiated in accordance with
§ 882.604{c){3)(ii)"" be added at the end
of the provision. They bsalieve that the
additional languegs would clerify that
the school is required to document the
receipt and application of the funds to
the borrower’s account with the school.
They recommended that the
requiremeat that the borrower approve
the release of loan proceeds by
electronic funds transfer be moved from
§682.207 to § 682.604 to clarify that the
responsibility for obtaining the
borrower’s autharization o reloase
funds and mainteining evidence of the
authorization rests with the school.

Discussion: The Secretary belisves
that the requirement that the borrower
give written approval for releass of the
loen procesds is consistent with the
statutery requirement that funds bs
disbursed in e manner that requires “the
endorsement or other certification by
the student.” See section 428{b){1){N) of
the Act. The Secretary has clarified the
school's responsibility to secure and
retain the borrower’s written
authorization in § 682.610{(b}{9)(iv).

Changes: Nene.

Comment: A number of commentesrs
objected to the proposed requirement
that funds disbursed by electronic funds
transfer be disbursed to a vestricted
account maintained by the school from
which funds cannot be released without
the borrower’s written approval.

Discussion: Section 428(b)(1){N) of the
Act requires that funds are to be
disbursed to students by & means that
“‘requires the endorsement or other
certification by such student.” The
Secretary has decidsd that a single
written approval for sach type of loan
(e.g., Stafford or SLS) is sufficient for all
disbursements. This written approval to
release loan proceeds from the school's
restricted account must be a separate
statement and may not be incorporated
into the loan application.

Changes: Nonse,

Section 682.207(b}1){v}(B)

Comments: A few commenters
expressed concemn about the proposed
requirement governing loan
disbursement to a borrower enrolled at
a foreign institution es pert of a
of study at a school loceted in the
United States. Under these
circumstancss, the loan check must be
disbursed to the school in the United
States and the berrower’s endorssment
on the loan check must be secured
before the loan proceeds can be applied
to the borrower's account with the
school. The commenters understand
that, under current reguletions, the
school has the option of directly
depositing the chack into the borrower’s
account at a financial institution: The
borrower then pays the school from that
account, The commenter recommended
that the proposed regulations be revised
to allow the school to secure the
borrower’s approval for the use of direct
deposit earlier then 30 days befors the
date tha borrower is scheduled to enroll
because most students involved in these
programs generally have left ths country
and ase in schoel by the time lean funds
are disbursed.

Discussion: The 1992 Amendments
changed saction 428(}(1){N) of the Act
to provide that in the case of a student
in a study-sbroad program approved for
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credit at the home institution at which
the student is enrolled, the lender must,
at the borrower’s request, dishurse the
loan directly to the borrower.
Alternatively, at the borrower's request,
the lender shall disburse the loan
proceeds to the borrower’s home
institution if the borrower provides his
or her power-of-attorney fo an
individual not affiliated with the
institution to endorse the borrower’s
check or complete an EFT autherization.
The endorsement of the loan checks or
completion of an EFT authorizatior by
an individual under a power-of-attorney
must be done according to the
requirements contained in
§ 682.604(c)(2) and (3). The Secretary
believes that these changes to the
disbursement and delivery provisions
for students studying sbroad under the
auspices of the home institution do not
prohibit the use of the option of directly
depositing the borrower’s loan proceeds
into the borrower’s account at a
financial institution as previously
suthorized. For borrowers who are not
first-time borrowers subject to delayed
delivery of Stafford and SLS loan
proceeds, nothing contained in
§682.604(c)(2) prevents the school from
securing & borrower’s approval for direct
deposit of a loan check into the
borrower's account at a financial
institution earlier than 30 days before
the first day of classes in the period of
enrollment, provided the borrower is
registered as a student. The actual
delivery of the loan proceeds, however,
must be made pursuant to § 682.604(d)
of the regulations.

Changes: Nene.

Section 682.207(d)(2)

Comment: Many commenters objected
strenuously to the proposal to limit the
amount of a [ate disbursement only to
the amount needed to cover a student's
outstanding charges at the institution.
The commenters argued that this creates
an unfair economic burden on the
student because the student’s
demonstrated financial need for the
period of enrollment for which the loan
is intended is besed on institutional and
non-institutional cherges and is not
reduced after the last day of classes. The
commenters argued that the proposed
regulations are not consistent with the
disbursement of late awards in the other
Title IV programs and do not recognize
that a student may have other
outstanding debts that resulted from the
student borrowing to finance his or her
attendance at the school (e.g., paying
tuition with a credit card, using private
loans for living expenses, etc.).

Discussion: The Secretary agrees with
the commenters that a lender making a

late disbursement of FFEL loan
proceeds should be allowed to recognize
more than outstanding institutional
charges if the borrower can document
additional educational costs he or she
incurred that are included normally in
a borrower's cost of attendance under
section 472 of the Act. The school
would be expectad to collact and retain
documentation from the student
supporting the emount of the late
disbursement delivered to the borrower.
Excess loan proceeds must be refunded
by the school to the lender.

Changes: The regulations have besn
revised to allow a lender to make a late
disbursement based on the borrower's
documented sducational expenses for
the period of enrollment if those
expenses include costs that are normally
included in a borrower's cost of
attendance under section 472 of the Act.

Comment: A number of commenters
agree with the Secretary that the late
disbursement policy needs to be
standardized. However, they believe the
language of the NPRM is unnecessarily
complex and should be simplified. They
recommended that lenders be allowed
to disburse funds up to 60 days after the
student has ceased to be enrolled on at
least a half-time basis without express
guaranty agency approval. Other
commenters believe that guaranty
agencies should be allowed to establish -
})rocedures for requesting and approving

ate disbursements according to the
needs of their program participants and
systems.

Discussion: The Secretary agrees with
the commenters that the late
disbursement policy needs to be
simplified and that the guaranty agency
should have the option of allowing
lenders to make late disbursements. The
Secretary believes that, if a guaranty
agency does not prohibit late
disbursements, a lender should be
allowed to make a late disbursement
within 60 days after the student ceases
to be enrolled on at least a half-time
basis or after the expiration date of the
period of enrollment for which the loan
was intended without prior approval of
the agency. The Secretary also believes
that if the guaranty agency and lender
have informed the school that late
disbursements are permitted, a school
should be able to deliver the loan
proceeds to the borrower without
obtaining the guaranty agency's or
lender's approval on a case-by-case
basis,

Changes: The regulations have been
revised to provide that if the guaranty
agency does not prohibit late
disbursements, the lender may disburse
loan proceeds within 60 days after the
student has ceased to be enrolled on at

least a half-time basis or after the
expiration date of the period of
enrollment for which the loan was
intended. The Secretary has also revised
§ 682,604(e) to correspond with the
changes made to § 682.208(d) by
allowing a school to deliver loan
proceeds received within 60 days of the
earlier of the dates specified in

§ 682.604(e)(1) unless the guaranty
agency or lender have informed the
school thet late disbursements are
prohibited.

Section 682.208 Due Diligence in
Servicing a Loan

Comment: One commenter
recommended that the Secretary
regulate servicers as many loans are
serviced by third-party servicers.

Discussion: The 1882 Amendments
specifically authorized the Secretary to
regulate third-party servicers. The
Secretary intends to develop these
regulations through the negotiated
rulemaking process for rules
implementing the 1962 Amendments.

hanges: None.

Section 682.208(b)

Comment: Serveral commsnters
recommended changing the time period
required for credit bureau reporting
from 90 days to 150 days of a
disbursement. They stated that making
credit bureau reporting consistent with
the 120-day cancellation rule will
prevent many instances of unnecessary
reporting in which information
submitted to meet the 90-day reporting
deadline must be corrected because a
loan is subsequently canceled by the
120th day.

Discussion: While it is true that a loan
is canceled if the amount disbursed is
repaid or the check is not cashed within
120 days, the Secretary believes that 150
days is too long and that the 90-day
period is late enough in the

* disbursement process to prevent the

unnecessary reporting of most canceled
disbursements,

Changes: None.

Comment: Several commenters
indicated that reporting a borrower's
delinquency before the 96th day of
delinquency substantially increases the
unnecessary reporting of borrowers who
are in the process of remitting payment
or securing the documentation to
support a deferment or forbearance.
They recommended that reporting the
extent of the borrower’s delinquency
should occur at or after the 90th day of
delinquency.

Discussion: The Secretary believes
that it would be inconsistent with the
intent of Congress and the purpose of
credit bureau reporting if only
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borrowers who are delinquent on their
loans by 90 days or more are rep
to credit bureaus, The fact that a
borrower consistently is late in
remitting payments is relavant
information e those entities that use
credit buresu information. In sddition,
although the Secretary understands that
there might be a delay in the submission
of documentation supporting a
borrower's eligibility for a forbearance
or deferment, he nevertheless believes
that the borrower remains responsible
for making payments if be or she is
unable to submit supporting
documentation promptly.

Changes: None,

Section 682.208(c)(1)

Commeat: Several commenters
suggested that this section be revised to
reguire that 2 lender respond to any
ingquiries about a loan from a borrower
or endorser within a reasonable time
period rather than within the proposed
30 days. They believe that in many
cases 30 days is not enough time to
research properly a borrower's account,
espacially if the research involves the
originating lender, systsm transfers, and
several subsequent holders. They also
believe that in some cases, such as
deferment processing, 30 days mey be
too much time. They recommended that
the regulations provide that responses
be made within a reasonable tirne, thus
allowing guaranty agencies the
flexibility to establish reasoneble
response times depending on tha nature
of the inquiry.

Discussion: The Secretary wishes to
clarify that the lender's response to a
borrower's inquiry by the 30-day
deadline may be in tgs form of a written
interim response. The Secretary
recognizes that a lender mey need more
time to research some cases, but
believas that it is reasonable to expect
some form of responsa be given to the
borrower within this time period.

Changes: None.

Section 682.208(d)

Comment: Many commenters opposed
the Secretary’s sffort in the NPRM to
encourage lenders to offer graduated or
income-sensitive repayment schedules,
citing the increased costs the borrower
incurs over time with those schedules.
On the other hand, many other
commenters applauded the Secretary’s
effarts, saying that such an initiative
shows sensitivity to the fact thata
borrower’s income and sbility to repay
is generally less at the beginning of the
mgymcnt iod than at the end.

iscussion: The Secratary recognizes
that & borrower will pay less over the
life of a loan with a level repayment

schedule than with a graduated
repayment schedule. However, the
Secretary also believes that it is critical
to establish a repeyment habit with
borrowers, A repayment schedule that
the borrower views as unrealistic might
impede thet sffort and might, in fact,
precipitate a default. Therefore, the
Secretary will continue to strongly
encourage the use of graduated
repayment schedules for old borrowers.
The 1992 Amendments amsnded
section 428(b)(1)(E)(i) of the Act to
require lenders to offer a gradusted or
income-sensitive repeyment schedule to
new borrowers after July 1, 1993,
Changes: None.

Section 682.258(f)

Comment: Several commenters
objected to the proposed requirement
that a lender make what they believe is
a highly subjective evaluation of
whether the borrower “{knew”’ or
“should have known" that information
used to support his or her eligibility was
incorrect. commenters
recommended that the regulations be
revised to permit a lender to use
“substantial facts” to determine whether
a borrower has established sligibility for
all or part of the loan.

Discussion: The Secretary notes that
the proposed requirement that the
lender determine whether the borrower
“knew’’ or “should have known" was
intended to clarify that the procedures
of §682.412 should be applied only to:
(1) Borrowers who provided false or
erroneous information to support their
eligibility for insurance covsrage and
the tgag,'rmmt of Federal interest benefits
on their behalf, and (2) borrowers who
received loan proceeds for which they
su ently were determined to be
ineligible because they did not attend
school for the period of enroliment for
which the loans were intended. The
Secretary wishes to distinguish these
borrowers from those whose ineligibility
resulted from an error made by the
schoo] in determining borrower
eligibility and certifying the loan
application or by the lender in making
the loan. In clarifying the application of
§ 682.412, however, the Secretary did
not intend to require the lender to take
action unless it received information
about a borrower that could be
substantiated by the lender directly or
by the school.

Changes: The regulations have been
revised to provide that a lender shall
follow the procedures in §682.412 if it
receives information that can be
substantiated that the borrower, or, if
applicable, the student on whose behalf
a parent borrowed, provided false or
erronecus data to support his or her

loan eligibility or that the borrower
received loan for which he or
she became ineligible due to
nonattendanocs.

Section 682.209 Repayment of a Loan

Comment: A commenter suggested
there should be a section in this area
that addresses combining Stafford loans
to allow one payment by the borrowsr.
The commenter also questioned
whether loens cen be combined in one
payment if the loans enter repayment &t
different times.

Discussion: Nothing in this section
prevents a lender from establishing a
single repayment schedule for s
borrower with multipia FFEL loans, If
the lender establishes such a schedule,
it must ensure that payments ars
applied so that each loan is repaid
within the 10-year maximum repayment
period.

Changes: The has added
language in § 682.208(d) to clarify that
a lender may establish a single
repayment schedule for all the FFEL
loans that the lender holds for a
particular borrower.

Section 682.208(a)(3) _

Comment: One commentsr stated that
there is a great deel of confusion
surrounding ths establishment of the
payment due date following a period of
authorized deferment or forbearance
and recommended that the Secretary
provide clarification in this area.

Discussion: The Secretary has decided
that a lender may use the 45-day
standard in the regulations for
establishing a first payment due date for
a borrower completing & deferment or
forbearance period.

Changes: A changs hes been made in
the regulations to require the lender to
establish a first payment due date that
is no more than 45 days following the
expiration of the borrower's deferment
or forbearance period.

Section 682.208{a)(3)(ii)

Comment: Several commenters noted
that the regulations state that the first
pa t on a Stafford lean isdueona
date established by the lender that is no
more than 45 days following the first
day of the month in which the
repayment period begins. The
commenters noted that this requirement
wcmlc(ll not be feasible for lenders that
have day-specific servici TS,

Disca)s'sig:?i'l'he Saaﬂggyw
undsrstands that some lenders use day-
specific servicing systems and that the
g- and 12-month grace pericd is
calculated on & day-specific basis, For
lenders with day-specific systems or
with lozns that have a 8- to 12-month
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grace period, the requirement that the
first payment due date be no more than
45 days after the first day of the month
in which the repayment period begins
could result in that date bein
considerably sooner than 45 gays after
the end of the grace geriod.

Changes: The regulations have been
revised to specify that a first payment
due date established by the lender must
be within 45 days of the end of the grace
period or, if the lender learns, sfter the
fact, that the borrower has entered the
repayment period, no later than 75 days
after the lender learns that the borrower
has entered the repayment period.

Section 682.209(aj(4)

Comment: One commenter suggested
adding a restriction in the last sentence
of § 682.605(b)(3) of the regulations
because he felt that the phrase “first
failure to submit a lesson” was unclear
and subject to misinterpretation.

Discussion: The Secretary agrees with
the commenter that the reference to
“first failure to submit a lesson” in
§682.209(a)(4) is unclear and might be
interpreted to mean that the school may
grant more than one restoration to in-
school status, Under § 682.605(b)(3), a
school may not grant a correspondence
student more than one restoration to in-
school status after the student fails to
submit lessons in accordance with the
established schedule,

Changes: The regulations have been
changed to reflect that a school may
provide a borrower with a one-time
rastoration to in-school status following
the borrower’s failure to submit a lesson
within the 60-day period after the dus
date for submission.

Section 682.209(a)(6)

Comments: Many commenters
suggasted deleting the provision
limiting the terms of graduated or
income-sensitive repayment schedules.
The commenters believs that the
Secretary should not prescribe the terms
of graduated or income-sensitive
repayment schedules because this will
limit lenders’ use of this optional
default management tool.

Discussion; The Secretary believes
that the terms imposed on graduated or
income-sensitive repayment schedules
in § 682.209(a)(8) merely reflect long-
standing Departmental policy
prohibiting a schedule that includes
large belloon payments. The Secretary
believes that assisting a borrower in
avoiding defsult early in the repayment
period is meaningless if a graduated
repayment schedule with unrealistically
large payments precipitates a default
later in the repayment cycle.

Changes: None.

Section 682.209(a)(7){(i)

Comment: Several commenters
recommended deleting the last sentence
regarding the 15-year repayment rule for
Federally Ins Student Loans (FISLs)
made for periods of enrollment before
July 1, 1986. They believe this deletion
is nec because the Secretary
indicated in the preamble of the NPRM
his intention to waive viclations of this
rule for pre-1986 FISLs.

Discussion: The wishes to
reiterate that the provision still applies
and lenders must comply with it.
Through his discussion {n the preamble
of the NPRM, the Secretary simply
intended to clarify that he would waive
any violation of this provisicn of the
regulations

Changes: None.

Section 682.209(b)

Comment: Several commenters
questioned the Secretary’s proposed
rule on how a borrower’s prepayment of
a FFEL program loen should be applied.
The commenters recommended that the
lender should be allowed to apply the

repayment to unpaid a interest

fore it is applied to unpaid principal.

Several other commentsrs argued that
not allowing the lender to apply the
prepayment to late chenges the
borrower may have been assessed
conflicted with standerd banking
practice.

Discussion: The Secretary
understands that a borrower making a
prepayment might have overdus
accrued interest or late charges that
bave been assessed. The Secretary
agrees that a lender receiving a
prepayment should have the flexibility
to apply the prepayment to cover
outstanding interest or late charges
before applying it to unpaid principal.

Changes: The finel regulations have
been amended to clarify that the lender
may credit the prepayment first to late
charges or collection costs, then to
outstanding interest, and then to unpaid

. principal, unless the borrower otherwise

specifies that the prepayment be applied
to future installments or as a
prepayment of principal.
omment: Many commenters

:ﬁp]auded the proposal that would

ow a lender to credit prepayment that
equal or exceed three fufl payments
against future installment payments.
Several commenters felt that lenders
should be able to apply any eamount
received in excess of a full payment
sgainst future installments. Still other
commenters favored retention of the
existing requirement that lenders apply
payments in excess of the amount due
to reduce outstanding principal because
of the financial benefit ta the borrower.

Discussion: The Secretary recognizes
the financial benefit to the borrower of
having outstanding principal on the
loan reduced as quickly as possible. The
Secretary also belleves, however, that a
borrower who makes a large payment
g:nerally intends it to be used to satisfy

turs loan repayment installments. The
Secretary believes that these regulations
identify a realistic payment-amount-
threshold that allows a lender to
interpret tha borrower’s intent for a
payment to be applied to future
repayment installments. The Secretary
also {Ts decided that when a borrower
makes such a large payment, without
specifying how it should be applied, the
lender should have the aption to apply
the payment sither to future
installments or a5 a prepayment of
principal.

Changes: A change has been made to
§ 682.209(b)(2) to allow the lender, in
the absence of direction from the
borrower, to apply & payment amount
that equals or exceeds full
payments under the repayment
schedule either to future installments or
as a prepayment of principal.

Section 682.209(c)(1)

Comment: Several commenters
recommended that language be included
in the regulations to distinguish
between loans that have the $360
minimum annuel repayment and loans
that have the $600 minimum annual
repayment, Several commenters
suggested including the applicable dates
these minimum annual repayment
amounts became effective in the
re%xlations to maka the distinction.

iscussion: The minimum annual
repeyment was increased from $360 to
$600 by the Postsecondary Student
Assistance Amendments of 1981
(sections 531-540 of Pub. L. 97-35). The
Secretary believes that it is unn
to include in the final regulations the
$360 minimum annual repayment
provision as no new loans are affected.
All loans to which the $360 minimum
annual repayment provision applies

. Include the minimum annual repayment

amount as a term of the promissory
note.
Changes: None.

Section 682.209(fX3)

Comment: Many commenters objected
to the requirement that the promissory
note be sent to the refinancing lender
because consumer-banking laws dictate
that the paid-in-full note be returned to
the barrower. Other commenters
objected to the requirement that lenders
mail a certification statement to the
refinancing lender within three days
following receipt of a payment-in-full




60298 Federal Register / Vol. 57, No. 244 / Friday, December 18, 1992 / Rules and Regulations

due to refinancing. They believe this
proposal would require that a separate
peyment system be developed to
identify a refinanced payment. They
indicated that these payments generally
are processad through a lockbox.
Therefore, most lenders are unabls to
identify a p?'ment as a refinancing

payment and would not be able to
comply with the requirement.
Discussion: The tary proposed

that the lender send the borrower’s
original promissory note to the
refinancing lender as an alternate
method of certifying that a borrower's
fixed-rate loan had %)een discharged as
provided for in section 428A(d)(4) and
section 428B(d)(4) of the Act. However,
the Secretary understands that the
practics of forwarding an original paid-
in-full promissory note to a party other
than the borrower is contrary to
consumer-banking laws and agrees that
the use of this proposed option rather
than g certification statement might
result in the inadvertent loss of the
borrower’s promissory note. Therefore,
the Secretary has decided to allow the
use of a copy of the borrower's original
promissory note evidencing the loan as
the certification statement. The
Secretary believes that the refinancing
lender must receive timely notification
that a borrower’s original loan has been
discharged. Howsver, he agrees that
three business days might be
insufficient time for the original lender
to apply the loan proceads to discharge
the original loan and mail the
refinancing lender a certification to that
effect. Although the Secretary
recognizes that payments are generally
procassed through s lockbox system,
and that this might méke it more
difficult to identify a refinancing
paymsnt, he believes that lenders must
maks the system changes necessary to
post the payment and provide the
required certification statement to the
refinancing lender within the specified
time limit.

Changes: Proposed § 682.209(f)(3)(i)
has been dsleted. However, lenders ars
still required to provide either a copy of
the borrower’s original promissory note
evidencing the loan or a statement to the
refinancing lender certifying the
discharge of the criginal loan. See
sections 428A(d)(4) end 428B(d)(4) of
the Act. The regulations also have been
revised to provide lenders with five
business days to post a refinancing
payment and provide the certification
statement to the refinancing lender.

Section 682.209(h)

Comments: Several commenters noted
that the regulations did not reflect
section 428C{c)(2)(B) of the Act, which

provides that unless a Consolidation
Ioan is being used to discharge at least
$5.,000 of FFEL programs loans, the
Consolidation loan must be repaid in
not more than 10 years,

Discussion: The Secretary agrees; this
provision of the statute inadvertently
was not included in the NPRM.
Morseover, the 1992 Amendments have
changed this section of the statute to
require that such a Consolidation loan

. must be repaid in not more than 12

years.

Changes: The regulations have been
revised to include this statutory
provision.

Section 682.209(i){1)

Comment: A number of commenters
objected to the proposal that a refund
received by a lender from a school
should be used to reduce the borrower’s
outstanding principal. The commenters
stated that general accounting
principles, as well as their own system
requirements, would require that any
outstanding interest be satisfied first.
Other commentars felt that this
requirement should apply only to
Stafford lcans because interest would
have accrued on nonsubsidized
Stafford, PLUS, and SLS loans.

Discussion: The Secretary wishes to
note that interest accrues on all loans,
but the Department pays the interest for
certain periods on subsidized Stafford
loans. The Secretary views refunds as
“unused loan proceeds” that should be
credited against the principal of the loan
to create the maximum benefit for the
borrower.

Changes: None.

Section 682.209(j)

Comment: A few commentars
recommended that the 16-day time
period for responding to a certification
statement in connection with a
Consolidation loan should be changed
to 10 business days to allow for
adequate auditing of all loan and
payment records before issuing the
certification.

© Discussion: The Secretary agrees with
the commaenters.

Changes: The regulations have been
changed to provide the lender 10
business days to provide the
certification.

Section 682.210 Deferment

Comment: One commenter raquested
that the Sacretary clarify why a 6-month
centification limitation applies to some
deferments (e.g., temporary total
disability, dependent’s temporary-total
disability, and unemployment) but.net
to others. v

Discussion: The Secretary strongly
believes that a deferment based on a
condition that temporarily affects a
borrower's ability to repay should be
recertified periodically to assure the
Secretary that the condition continuss.
He doses not believe that the deferment
should be granted automatically for the
maximum statutory period as the
borrower’s situation might no longer
warrant the deferment.

Changes: None.

Section 682.210{a)(4)(i)

Comment: The majority of
commenters recommended permitting
oral requests for deferments provided
the lender is required to document these
requests in the borrower's file. Many
commenters felt that requiring a
borrower to request a deferment in
writing would delay significantly the
time it takes to process a deferment.

Discussion: The Secretary agrees with
the commenters that it is appropriate to
allow the lender to accept the
borrower’s verbal request for a
deferment since the lender may not
grant the deferment until the borrower
has submitted complete documentation
supporting his or her eligibility for the
deferment.

Changes: A change has been made.
The Secretary has deleted “in writing"
from § 682.210(a)(4).

Section 682.210(a)(4)(ii)

Comiment: Many commenters
supported the concept of allowing
lenders to grant deferments based on
substantially complete documentation.
However, they did not agree with the
NPRM proposal and recommended
significant changes. Many commenters
recommended that the Secretary define
the term “substantially complete”
because they felt it was overly
ambiguous and would lead to
inconsistent treatment of borrowers by
differant lenders. Many commenters
objected to the operational difficulties
they believe would be associated with
retroactively canceling a 60-day
“conditional”” deferment and repaying
interest to the Secretary if the borrowsr
does not complete the deferment
process. The commenters indicated that
fow lenders would choose to use this
option becauss of these operational
problems. They recommended instead
that the 60-day conditional dé¥erment
period be retained even if the borrower
does not provide the missing
information; the borrower would be
expected-to resume repayment at the
closs of the.60-dey period. A few
commenters recommended that the
lender be allowed to grant forbearance
to the borrowar until the borrower
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submits the missing information rather
than granting a 60-day deferment pericd
that they might have to cancel.
Discussion: The Secretary agrees with

the commenters that the term
“substantially complete” is somawhat
vaﬁe. However, the Secrstary declined
to be more prescriptive in the NPRM
expressly to provids lenders flexibility
in administering this provision. Further,
he does not belisve that the term can be
defined effectively to address the many
situations to which it may apply. The
Secretary understands that tge Kmder

erforms additional work if a borrower

ails to provide missing information by
the close of the 60-day conditional
deferment period and the lender is
required to cancel the deferment and
repay interest payments paid to the
lender by the Secretary. However, the
Secretary does not believe that it is in
the fiscal interest of the FFEL programs
to allow the 80-day deferment period to
stand if the borrower does not complete
the deferment process. Further, the
Secrstary is persuaded by the
commenters that few lenders will use
this option as currently written.
Therefors, the has decided to
delete this provision from the
regulations, Lenders are reminded that
they may grant forbearance until the
borrower submits the missing
documentation. Once the lender
receives complete documentation
establishing the borrower’s eligibility, a
deferment can be granted based on the
date the condition entitling the
borrower to the deferment first existed
in accordance with § 682.210(a)(5).

Changes: A changs has been made.

The };mposal to allow lenders to grant
a deferment based upon substantially
complete information submitted by the
borrower has been deleted from the
regulations.

Section 662.210(a)(6)(iv)

Comment: Several commenters
requested clarification of an apparent
conflict between proposad
§682.210(a)(6)(iv) and § 682.210(c)(2)
regarding the use of the anticipated
graduation date (AGD) as the ending
date of & Staffard and SLS student
deferment. Additional comments
included concerns that requiring a
separate certification statement for the
half-time student deferment represents
unnecessary duplication since a
condition for receipt of that deferment
is that the borrower is also receiving a
loan for the intended. deferment period
and, therefore, a lean application is
required. Several commenters supported
the proposal to trest a certified loan
application as sufficient documentation
for a student deferment up through the

student’s anticipated graduation date for enrolled borrowsrs whe do not attend

(a) any SLS loan, and {b) & Stafford loan
if the guaranty agency’s student status
confirmation report (SSCR} system
includes a mechanism for the school's
confirmation of the berrower’s student
deferment status. A number of
commenters supported the concept of a
yearly rocertification for the student
deferment if the guaranty agency does
not have an SSCR system that includes
a borrower's student-deferment status
and emphasized that a yearly
recertification of eligibility for the
student deferment by the school would
represent unnecessary work for schools,
lenders, and ty agencies, and be
a duplication of SSCR enrollment-
verification data.

Discussion: The Secretary agrees with
the commenters that the use of the loan
application to request & student
deferment, the use of the school's
certification on the loan application to
decument the borrower's eligibility, and
the use of the borrower’s anticipated
graduation date as the end date of the
deferment represents an efficient and
reasonably accurate method for granting
a student deferment in the Stafford and
SLS programs, provided the guaranty
agency's student status confirmation
report system provides status reports for

each borrower with a student deferment.

Further, the Secretary has decided that,
in the interest of standardizing
procedures and reducing the
administrative burden associated with
student deferments, this same epproach
should be extended to the PLUS
program. The Secretary also agrees with
commenters that preposed
§§682.210(a)(6)(iv) and 682.210{c)(2)
are inconsistent in describing the end
date of a student deferment.

Changes: A change has been made to
§682.210(a)(6)(iv} to provide that the
AGD date also should generally be
considered the end date of a student
deferment for a PLUS horrower. In
addition, the language of proposed
§ 682.210(c)(2) that would have
restricted the period of enrollment that
may be certified in a single deferment
certification to one academic year has
been deleted from the regulations and
§682.210(c} has been revised to provide
for the use of the loan application to
request and document eligibility for a
student deferment in the Stafford, SLS,
and PLUS loan programs.

Section 682.210(b)(1)

Comment: A few commenters
suggested that the regulations include a
complate description of the eligibility
requirements for what is popularly
referred to as the “summer bridga™
student deferment for continuously

classes during the summer months.

Discussion: The Secretary considers
the summer months part of the in-
school period for borrowers who are
maintaining either an in-school status or
a student deferment status end who

lan to return to school in the fall. For

rrowers in a student deferment status,
particularly SLS borrowers, ths
Department has recommended that
lenders collect a statement-of-intent-to-
reenroll from the borrower to support
the lender’s continued cessation of
collection activity otherwise required
under the due dif::genoe regulations
during the summer months. The lender
should continue to bill the Departmant
for interest on Stafford loans during this
periaod. If a borrower does not submit
documentation supporting continued
eligibility for a student deferment
within 30 days of the start of the fall
term, the lender is required to convert
the borrower to repayment. Under these
circumstances, the borrower is
considered to have ceased enrollmant
on the last day of the previcus spring
term. However, the lender is allowed to
treat the borrower as entering repayment
without the lender’s knowledge so that
the borrower is not considered
retroactively delinquent for a period
during which he or she neither has boen
billed nor has an oppertunity to pay.
The lender is required to repay ED the
interest paid on behalf of the borrower
for the summer period. The interest may
be capitalized pursuant to the
regulations,

Changes: None.

Section 682.210(b){1){i)

Comment: Some commenters
suggested replacing the term “school”
with “‘eligible institution of higher
education," and specifying that this
includes vocational school and forsign
schools. The commenters stated that
they believed this would result in
consistency between the requirements
for a full-time student deferment and
the definition of full-time student in
§682.200.

Discussion: The Secretary does not
agree with the commenters. The
definition of “school” found in
§682.200 properly reflocts the statutory
definition of “institution of higher
education" in section 481 of the Act
resulting from the 1992 Amendments.

Changes: Nane.

* Section 682.210{(bJ)(1)}{v)

Cemment: Some commentsrs
suggested that the Secretary define
"“United States"" for purposes of the
unemployment deferment so that
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lenders clearly understand which
geographic arsas ars included.

Discussion: The Secretary believes it
is unnecessary to define this term in the
regulations. For purposes of this
deferment, the Secretary clarifies that,
consistent with the definition of State in
34 CFR 668.2, the United States
includes borrowers residing in and
seeking employment in any State of the
Union, the Commonwseslth of Puerto
Rico, the District of Columbia, American
Samoa, Guam, the Trust Territory of the
Pacific Islands, the Virgin Islands, and
the Northern Mariana Islands.

Additionally, a U.S. military base or
U.S. embassy compound in a foreign
country is considered as “in the United
Statas" for purposes of this deferment.
A borrower who resides on a U.S.
military base or U.S. embassy
compound in a foreign country because
his or her spouse is stationed there, and
who is seeking employment, would be
required to provide documentation
roughly equivelent to that required in
§682.210(h)(1)(i). The "name of the
firm”™ could be the “U.S, Military Base
employment office” or *'U.S. Embassy
Personnel Office.” The Secretary does
not require those borrowers to comply
with the requirement that they make six
attempts to secure smployment during
the period of certification.

anges: Nona,

Section 682.210(b){4)

Comment: Some commenters
suggested deleting the language
relerring to a borrower’s attendance at a
school that is operated by an agency of
the Federal Government. The
commenters recommended this change
bacauss students in the service
academies do not qualify for FFEL
program loans and are, therefore,
insligible for student deferments based
on half-time enrollment.

Discussion: The Secretary recognizes
that a condition of receiving a student
defarment for half-time enrollment is
that the borrower simultaneously be
receiving a FFEL program loan. Since
students attending the service
academies, (and other federally-
operated schools that do not participate
in the FFEL programs) may not receive
loans becauss these schools do not
participate in the FFEL programs, they
cannot qualify for this deferment.

Changes: The regulations have been
revised. The lﬁuﬂg& referencing
schools operated by an agency of the
Federal government has been deleted.

Section 682.210(b){5){iv)

Comment: One commenter suggested
revising the rules dealing with the
working-mother deferment. The

commaenter believes the regulations go
beyond the statutory language by
limiting ellgibility%r the deferment to
only those individuals who apply for
the deferment within one year of
entering or re-entering the work force.

Discussion: The Secretary disagrees
with the commenter. The statute clearly
states that the deferment is “* * *for
mothers with pre-school age children
who are just entering or re-entering the
work force* * *” (Emphasis added.) See
section 428(bj(1)(M)(xi) of the Act. The
Secrelary believes that it is appropriate
to define "‘just entering or re-entering”
as within ons year of entering or re-
entering the work force on a full-time
basis.

Changes: The Secretary is not revising
the rules dealing with the working-
mother deferment. However, the
regulations are being revised to reflact
that full-time employment involves at
least 30 hours of work a week and is
expected to last at least three months.
This standard is consistent with the
standard used in regard to the
unemployment deferment.

Section 682.210(c}{1)(ii)

Comment: Many commenters stated
that the proposed language would
require both the registrar’s and financial
aid officer’s signatures for half-time
student deferments. They suggested that
this places an unreascnable
administrative burden on the borrower,
schoel, and lender.

Discussion: The Secretary notes that
for a new borrower applying for a
student deferment, two conditions must
be met. The borrower must obtain
documentation from an authorized
official of the school certifying at least
half-time enrollment and a statement, or
other documentation, from the financial
aid administrator, indicating that the
borrower has received or will receive a
Stafford or SLS loan for the same period
of enrollment for which the deferment
is requested. Nothing in the regulations
precludes the financial aid
administrator, as an authorized official
of the school, from certifying the
student’s half-time enrollment, based on
information provided by the registrar.
The borrower may provide other
information, i.e., a copy of the certified
loan application, promissory note, or
notice-of-loan guarantee as evidence
that the borrower has or will be
receiving a loan for the same period.

Changes: The has revised
§ 682.210(c)(1)(ii) to permit the
borrower to provide other
documentation evidencing that the
borrower has received or will be
receiving a Stafford or SLS loan for the

samse period for which the deferment is

uested.

omment: Several commenters
suggested that the borrower be allowed
to provide the necessary proof that he or
she has obtained a new loan for the
period covered by the student
deferment.

Discussion: The Secretary agreses with
the commenters that allowing the
borrower who applies for a student
deferment to provide proof that he or
she has obtained a new loan for the
sams period would lessen the
administrative burden. The Secretary
beliaves that a copy of the lender's
notice-of-loan-guarantee or a copy of the
application containing the school’s
certification would be acceptable
documentation that the borrower has
received or will receive a Stafford or
SLS loan for the period of enrollment
for which the deferment is sought.

Changes: The Secretary has revised
the regulations, as noted earlier, to
permit a borrower to document
eligibility for a student deferment by
submitting evidence that a loan has
been received.

Section 682.210{cj(1)iii)

Comment: One commenter
recommendsed that the Department’s
current policy that deferment
applications be prescribed by the
guaranty agency be changed. The
commenter asked that the Department
prescribe the use of standard deferment
forms. The commentsr believes that the
Department is in the best position to
devslop a standard format for all
deferment forms and that
standardization would ease the
administrative burden on schools. The
commenter also believes that the use of
standard deferment forms prescribed by
the Secretary would contribute to the
goal of greater automation in the
administration of the FFEL programs
and to the development of the National
Student Loan Data Bass,

Discussion: The Secrstary
understands the commenter's preference
for the standardization of various FFEL
program documents, especially as they
relate to the Department’s move toward
enhanced methods of electronic
processing and the development of the
National Student Loan Data Base. As a
result of a change madse in section
432(m)(2) of the Act by the 1902
Amendments, the Secretary is required
to work with representatives of guaranty
agencies, institutions of higher
education, and lenders to lop and
prescribe a common deferment
reporting form.

Changes: Section 682.401(d)(3) of the
regulations have been revised to specify
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that guaranty agencies must use
common forms, including common
deferment forms, approved by the
Secretary,

Section 682.210(f)(2)

Comment: Some comments suggested
that the Secretary clarify that pregnancy
is not considered a disabling condition
unless extraordinary circumstances are
certified by the ghysician.

Discussion: The Secretary restates his
prior guidancs thet “temporarily totally
disabled" is defined in section 435(g) of
the Act as referring to a borrower
‘“* * = who, by reason of injury or
illness, cannot be expected to be able to
attend an eligible institution or to be
gainfully employed during a reasonable
period of recevery from such injury or
illness not to exceed 3 years.”
(Emphasis added.) Since the statute
specifically uses the term “by reason of
injury illness,” this deferment does not
include all medical conditions. A
healthy pregnancy is neither an injury
nor illness and does not satisfy the
requirements for a deferment.

@ Secretary recognizes that during
pregnancy there may be a period of time
during which the borrower is unable to
continue to attend school. The Secretary
encourages lenders and guaranty
agencies to grant forbearance to
borrowers in these circumstances.

Changes: None.

Section 682.210(h)(1)(i)

Comment: Several commenters
recommended deleting the requirement
that a borrower seeking an
unemployment deferment provide the
names or titles of the people contacted
as part of the borrower’s conscientious
search for employment. The
commenters believe this requirement is
burdensome and of little or no benefit
to the borrower.

Discussion: The Secretary strongly
disagrees. The Secretary e an
unemployed borrower to make a truly
conscientious effort to secure
employment. The Secretary believes
that this involves making personal
contact, either by phone or in person,
with key personnel of potential
employers, not just submitting resumes
or job applications to those employers.
The Secretary believes that if a borrower
is not required to provide this
information there is no evidence that a
contact was made, However, the
Secretary has decided to amend the
regulations to provide that a lender may
also accept, as evidence of employer
contacts, documentation the borrower
has provided to meet the requirements
of the Unemployment Insurance Service
if the documentation shows the same

number of contacts and contains the
same information that the borrower
would be required to provide under the
Department’s regulations.

Changes: The regulations have been
revised to provide that a lender may
accept alternative documentation of
employer contacts made to meet the
requirements of the Unemployment
Insurance Service.

Comment: Several commentsrs
recommended inserting “‘during the
preceding six months, except in the case
of the initial period of unemployment"
after “conscientious search for full-time
employment.” They suggested that this
change clarifies that the borrower is to
identify employers whom they already
have contacted as opposed to listing
potential future contacts. The
commenters believe this avoids
requiring that the deferment always be
back-dated.

Discussion: The Secretary agrees that
the attempts to secure employment for
a given certification peried should
reflect contacts already made rather
than potential contacts.

Changes: The Secretary has revised
the regulations to adopt the
recommended language.

Section 682.210(h)(1)(iii)

Comment: Several commenters
suggested that the Secretary define what
is considered an “accessible” public or
private employment agency because
they did not believe it was reasonable to
expect an unemployed borrower to
travel to the nearest public or private
employment agency regardless of the
distance involved. Some commenters
recommended using a 50-mile radius as
a reasonable distance to expect an
unemployed borrower te travel.

Discussion: The Secretary believes
that it is reasonable to expect a borrower
to make a good-faith effort to register
with a public or private employment
agency as part of his or her employment
search. However, the Secretary agrees
with the commenters that for an
unemployed borrower this requirement
is reasonable only if the borrower does
not have to travel long distances to
register with an agency. Further, the
Secretary believes that employment
opportunities listed by an agency a
significant distance from the borrower’s
home may not be reelistic prospects if
getting to work sites involves significant
travel.

Changes: The Secretary has revised
the regulations to reflect that a borrower
must register with such an agency if one
is within a 50-mile radius of the
borrower’s permanent or latest
temporary address.

Section 682.210(h}(3)

Comment: One commenter
recommended that the
reinstate language found in current
regulations in this section that provides
that an unemployment deferment is not
justified if a borrower refuses to sesk or
accapt employment “in kinds of
ositions or at salary and responsibility
evels for which the borrower feels
overly qualified by virtue of education
or previous experience.” The
commenter stated that this wording had
been helpful in the administration of
this provision. Other commenters
supported the concept that an
unemployed barrower should not be
overly restrictive in his or her search for
employment, but also felt that a
borrower should be allowed to take
certain professional considerations into
account in that search. They believe that
someone trained for, or who has been
employed in, a specific professional
area should be able to pursue
eml?loymem in that career.
iscussion: The Secretary agrees that
the language delsted from thig provision
in the NPRM is intended to establish a
uirement that a borrower cannot
refuse work based on certain
preferences. The Secretary does not
agree with those commenters who
believe that an unemployed borrower
should be allowed to take into account
professional preferences in his or her
job search. The Secretary believes that a
borrower is responsible for repayment of
a FFEL program loan and should not
expect the Secretary to subsidize the
borrower’s search for the best
professional opportunity. The Secretary
understands that this may require a
borrower to accept temporary or less
desirable employment in order to make
payments on the loan while continuing
a long-term search for a better job
opggnuni(y.
anges: The Secretary has revised
the regulations to include the phrase
delsted from the NPRM.

Section 682.210(i)

Comment: Numerous commenters
recommended that f!;ormwerrs
attempting to qualify for a milit
defengem sho?xld be allowed toa;ymvide
the lender with a copy of his or her
official military orders in lieu of a
“written” statement from the borrower’s
commanding or personnel officer.

Discussion: The Secretary agrees that
alender should be shletouse
information from the borrower's
military orders to document that the
borrower is eligible for a military
deferment.

Changes: The Secretary has revised
the regulations to allow a borrower to
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document eligibility for a military
deferment by providing either a
"written" statement from the
commanding or personnel officer or a
copy of his or her official military orders
and official military identification.

Comment: Several commenters
recommended that proposed
§682.210(i)(3) be revised to provide that
under certain circumstances military
reservists serving on active duty for less
than one year would be sligible for a
militax"i;ieferment. The commenters
noted that many reservists that were
called to active duty in Operation Desert
Shield or Operation Desert Storm would
not qualify for a military deferment
based on the proposed regulations. The
commenters recommended that the
Secretary provide for flexibility in the
regulations to address these types of
situations,

Discussion: The Secretary agrees with
the commenters that the regulations
should be revised to give lenders the
ability to react in a timely fashion to
circumstances in which the normal one-
year requirement for active duty might
not be appropriate,

Changes: The language of
§682,210(i)(3) has been revised to
specify that a reservist called to active
duty would be expected to serve on a
full-time basis for at least one year
unless an order for national
mobilization of reservists is issued.

Section 682.210{m)

Comment: Some commenters objected
to the limitation on the compensation
rate for full-time volunteers serving with
tax-exempt organizations to qualify for a
deferment as proposed in
§ 682.210(m)(1)(iii) of the regulations.
The commenters stated that restricting
the compensation rate to one that does
not equal or exceed the Federal
minimum wage was inconsistent with
the statutory intent that these volunteers
be treated as performing service
comparable to service performed by
volunteers in the Peace Corps and
ACTION programs because volunteers
in those programs are compensated at a
rate consistent with the Federal
minimum wage. Another commenter
indicated that this restriction was in
conflict with the President’s active
support of volunteerism. Still another
commenter indicated that many
individuals working for tax-exempt
organizations would be ineligible for the
deferment if the organizations’ by-laws
required that individuals serving with
the organizations be paid the Federal
minimum wage.

Discussion: Sections 427(a)(2)(C) and
428(b)(1)(M) of the Act were amended
by the 1982 Amendments to reduce the

different types of deferments available
to FFEL borrowers. In particular, the
new law provides new borrowers,
whose first disbursement is made on or
after July 1, 1893, with the following
types of deferment: (1) Student
deferment, (2) graduate fellowship
deferment, (3) rehabilitation training
program deferment, (4) unemployment
deferment, and (5) economic ship
deferment. For purposes of these
deferments, a new borrower is one who,
on the date of application, has no
outstanding balance of interest or
rincipal on a Stafford, SLS, or PLUS
oan or, in the case of 8 Consolidation
loan applicant, has no outstanding
balance on any other FFEL program loan
obtained prior to July 1, 1993, The term
economic hardship is defined in the
statute as circumstances under which a
borrower is working full-time and is
earning an amount that does not exceed
the greater of the minimum wage rate
described in section 6 of the Fair Labor
Standards Act of 1938 or an amount
equal to 100 percent of the poverty line
for a family of two as determined in
accordance with section 673(2) of the
Community Service Block Grant Act, or
under other criteria identified by the
Secretary in regulations. Because this
definition provides for a compensation
rate that is at least the Federaf:linimum
wage and new borrowers serving as
volunteers in tax-exempt organizations
may be eligible for this deferment based
on this criteria, the Secretary believes
that the same,standard of compensation
should apply to borrowers subject to the
previous treferment provisions.
Changes: The phrase “or equals” has
been deleted from § 682.210(m)(1)(iii).

Section 682.210(n)

Comment: One commenter suggested
clarifying the definition of “internship
or residency.” The commenter indicated
that these terms can refer to any
profession and believe it is necessary to
specify which professions satisfy the
re%)iramems for this deferment.

iscussion: The Secretary does not
believe that it is necessary to define
these terms. An internship or residency
deferment may be provided to
borrowers in any profession that meets
the regulatory requirements.

Changes: None.

Section 682.210(0)(1)

Comment; A few commenters
suggested revising the eligibility criteria
for a parental-leave deferment so that a
Stafford loan borrower may qualify for
the deferment without being required to
forego a portion of his or her grace
period. A Stafford loan borrower does
not enter repayment until his or her six-

month grace period has elapsed. At that
time, the borrower would not have been
enrolled at an eligible institution during:
the preceding six months, as required
for the deferment. The commenters
believe that by relexing this criterion the
Department will ease the lender's task of
securing a borrowsr’s authorization to

waive voluntarily a portion of his or her
grace period so the deferment can be
processed.

Discussion: Section 435(h)(3) of the
Act clearly reguires that to qualify for a
parental-leave deferment the borrower
has to be enrolled at least half-time at
an eligible institution during the -
preceding six months. The Sacretary
cannot waive these statutory
requirements. The Secretary previously
has issued guidance to lenders
indicating that they may advise a
borrower that he or she voluntarily may
waive & portion of the gracs period to
qualify for the deferment.

Changes: None.

Comment: Several commenters
recommended that the phrase “or the
borrower’s spouse is pregnant * * *" be
deleted from the eligibility criteria for
the parental-leave deferment. The
commenters stated that the pregnancy of
a borrower's spouse did not appear to be
covered by section 435(h) of the Act.

Discussion: The Secretary agrees with
the commenters that the Act does not
extend to cover the pregnancy of a
borrower’s spouse.

Changes: The phrase has been deleted
from the regulations.

Comment: One commenter noted that
in many adoption cases the child is
placed in the home before the
completion of the adoption process. The
commenter recommended that the
regulations be revised to ensure that a
borrower on leave as part of a
preadoption placement is eligible for the
parental-leave deferment.

Discussion: The Secretary believes
that a borrower who takes leave from
employment in conjunction with the
adoption process should be eligible for
the parsntal-leave deferment regardless
of whether the leave occurs before or
immediately following the official
adoption date.

Changes: The regulations have been
revised to permit a borrower to qualify
for the parental-leave deferment during
the period the borrower cares for a child
immediately following placement of the
child with the borrower in connection
with an adoption.

Section 682.210{r)(2)

Comment: Many commentars objected
to the documentation required to
support a borrower’s eligibility for the
working-mother deferment. They
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believe it represents a significant burden
on the borrower and that the documents
cannot be obtained easily. The
commenters suggested that the borrower
be allowed to self-certify the
information necessary to qualify for the
deferment,

Discussion: The Secretary notes that a
borrower is required under § 682.210
“to provide the lender with all
information and documents required to
esteblish eligibility for a specific type of
deferment.’” The Secretary balieves that
allowing a borrower to self-certify
eligibility for the working-mother
deferment fails to meet this
requirement, The Secretary considers
that the documents the borrower is
required to submit to support eligibility
(e.g.. a photocopy of chif(ﬁs birth
certificate documenting the child’s age
and 8 pay stub or similar document
showing her pay rate) represent minimal
requirements and are obtained easily.

Changes: None.

Comment: One commenter suggested
that the benefits of the working-mother
deferment should be extended to single
fathers who also meet the eligibility
criteria for the deferment.

Discussion: The provisions of section
428{b)(1)(M)(xi) of the Act clearly
restrict the working-mother deferment
to mothars.

Changes: None.

Section 682,211 Forbearance

Section 682.211(a)(2}(i)

Comment: A few commenters
recommended the deletion of the
requirement that the lender document
that the borrower intends to repay the
loan as a condition for granting
forbearance. The commenters believe
this affirmation by the borrower serves
no purpose. They believe it adds no
further creditability to the information
submitted by the borrower to support
the forbearance.

Discussion: The Secretary believes
that forbearance should be granted only
to borrowers who eare willing to repay
their loans but temporarily are unabls to
make payments due to medical or other
acceptsble circumstances. The proposed
additional documentation requirement
forces the lender to ensure that the
borrower states his or her intention to
repay the loan as well as providing a
record of the factors that support the
lender’s decision to grant the
forbearance, The lender is being
required simply to document the
borrower’s willingness to repay.

Changes: None.

Section 682.211(b), (c), and (d)

Comment: Many commenters opposed
the proposal to treat a forbearance

granted after default differently from
other t of forbearancs, i.e., a post-
default forbearance would not extend
the 10-year repayment period and the
minimum annual repayment provisions
would apply. The commenters indicated
that this would require the lender to
develop a separste tracking system for
borrowers granted forbearance after
default. Several other commenters
questioned the need for specifying that
& lender must grant a forbearance on
terms that are “consistent with" or
“inconsistent with"' the 10-year
repayment and the minimum annual
repayment provisions and requested
that the Secretary simplify the
forbearance provisions. Stiil other
commenters recommended that the
Sacretary specify that a lender does not
have to sign & forbearance agresment
with a borrower in offering the borrower
a graduated repayment schedule that
provides for payments that total less
than the minimum annual payment
amount. The commenters believe that
requiring a signed forbearance
agreement would discourage lenders
from offering the graduated repayment
option to borrowers.

Discussion: The Secretary agrees that
developing and maintaining separate
tracking systems for different types of
forbearances would be administratively
burdenseme and complicate
significantly the use of forbearancs to
assist a borrower in avoiding default,
The Secretary also agrees that a lender
should be able to offer a borrower a
graduated repayment schedule that
provides for payment of less than the
minimum annual repayment amount
without executing a forbearance
agreement with the borrower.

Changes: The Secretary has deleted
all reference to repayment terms that are
consistent or inconsistent with the
minimum annual payment requirement
and the 10-year maximum repayment
period in §682.211(b), § 682.211(c}, and
§ 682.211(d) of the regulations. Section
682.209(a)(6)(ii) of the regulations has
also been revised to provide that a
lender may offer a borrower a graduated
repayment schedule without completing
an agresment as specified in
§682.209(c)(1)(ii).

Comment: Several commenters
recommended that the regulations be
revisad specifically to provide that,
upon notice to a borrower, a lender may
grant forbearance in circumstances
similar to the Operation Desert Shield or
Operation Desert Storm action in which
contact with a borrower might be
impossible.

iscussion: The Secretary agrees that
specific guidance should be
incorporated into the regulations to

ensure that lenders react in a timely
manner to situations such as Operstion
Desert Shield or Operation Deserl Storm
in the future,

Changes: The regulations have been
revised in § 682.211(f) to provide that,
upon notice to a borrower, forbearance
may be granted by a lender in the event
of a national military mobilization or
other national emergency for a period
authorized by the Secretary.

Section 682.211{f)

Comment; Several commenters
recommended that a lender be allowed
to grant forhearance for the period prior
to the borrower filing a bankruptcy
petition. The commenters noted that,
without this change, lenders would only
be able to approve forbearance from the
date the borrower files the bankruptcy
petition when the borrower might
already be severely delinquent.

Discussion: The Secretary agrees that
lenders should be provided with the
option of offering forbearance to a
borrower to cover this period. The
Secretary believes this would assist in
the handling of delinquencies for
borrowers who, after a significant period
of time, emerge from a stay of
collections associated with the
bankruptcy process and are again
subject to collection.

Changes: A new pravision has been
added to §682.211(f) to permit a lender

to grant a forbearancs for a period prior
to the borrower filing a bankruptcy
petition.

Section 682.213 Prohibition Against
the Use of the Rule of 78s

Comment: Some commenters
recommended that this section be
expanded to include guidance on loans
previously approved using the Rule of
78s to calculate the outstanding
principal balance of the losn.

Discussion: The Secretary continues
to receive questions on this issue and
agrees that the regulations should
recognize loans on which the principal
balance was previcusly calculated using
the Rule of 78s.

Changes: The regulations have been
revised to recognize that the Rule of 78s
still might apply to loans that entered
repayment before June 26, 1887 that had
the principal balance calculated using
the Rule of 78s. The Rule of 78s would
be used for the life of the loan.

Section 682.214 Compliance With
Equal Credit Opportunity Requirements

Comment: A number of commenters
recommended that this section be
modified to include all the FFEL
programs, rather than having it apply
just to the Stafford Loan Program.
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Discussion: The has been
advisad by the Federel Reserve Board
that the regulations as currently written
comply with Regulation B, 12 CFR part
202. The PLUS program does not meset
any of the criteria of 12 CFR 202.8, and
neither PLUS nor SLS meet the criteria
of 12 CFR 202.8(d) of Regulation B,

Changes: Nons,

Section 682.215 Defenses to the
Borrower's Obligation To Repay a GSL
Loan

Comment: Many commenters
indicated that they believed that lenders
must have a clearly protected right to
repayment by borrowers even if the
borrower’s school violates its
obligations to its students. The
commenters recommended that the
regulstions be modified to state that
lenders would be subject to & borrower’s
defense against repayment of a loan
based on school misconduct only if &
written origination contract existed
between the school and lender, or the
school, with the consent of the lender,
completes the lender’s section of the
loan application on behalf of the lender.
These same commsnters supported the
proposed use of a disclaimer to inform
borrowers that lenders are generally not
responsible for school misconduct. They
recommended that the definition of
“origination” in 34 CFR 682,200 be
modified to delete reference to a
“special” relationship and the examples
provided in the definition because the
regulations would specify the
circumstances under which a defense
would epply. Several other commenters
recommended defining what does not
constituts an “origination relationship”’
rather than what does. Many other
commenters stated that they agreed that
the quality of a school’s performance
and the employability opl?s graduates
should not provide a borrower with a
defense to repayment of a loan.
Howaever, these commenters indicated
that the proposed regulations still held
borrowers financially responsible for
most cases of school fraud and
recommended that the take
direct responsibility in the fina

lations for borrowers harmed by
ool fraud or school closings. Several
commenters indicated that they
believed that the regulations provided
insufficient protection to borrowers
from a school’s failure to comply with
Title IV refund requirements. Two other
commenters strongly objected to the
proposed section, saying that it did not
rovide adequate consumer protection
or borrowers and recommended
deletion of the section. The commenters
stated that the use of the disclaimer
notice by the lender made it virtually

impossible for a borrower to ever raise
such a defense and thereby rendered the
borrower’s rights illusory.

Discussion: Afterconsidering the
comments on this proposed section and
the Department’s ience in this
area, the Secretary has decided that it is
not desirable at this time to prescribe in
regulations a uniform Federal rule
regarding borrower defenses that would
preempt State law otherwise applicable
to the FFEL programs. The Department
believes that the determination of
whether a defenss under State law is
available to a borrower requires a case-
by-cese assessment of whether
individual State laws would frustrate
accomplishment of the Federal
objectives of the FFEL program. The
Department, as a result of its litigation
experience, has identified four kinds of
State laws whosa application would not
frustrate FFEL program policies and are
therefore not preempted by Federal law.
These are State laws that would make &
lender subject to school-related defenses
against the repayment of the loan if: (1)
The lender has notice (actual or
imputed) of substantial prior unresolved
complaints about the school prior to
making the loan; (2) the lender has
delegated substantial loan making
functions to the school (an “origination
relationship”); (3) the lender and the
school are corporate affiliates or are
otherwise commonly controlled; and (4)
the lender paid a finder’s fee or referral
fee to the school with regard to the loan.
Consistent with this approach, the term
“‘origination” in proposed § 682.200 has
been revised to be “‘origination
relationship.” The Secretary has also
decided to describe an “'origination
relationship” as a special business
relationship betwseen a school and a
lender so as to distinguish it from the
relationship that exists between these
parties as part of the normal loan
processing and delivery system. In
addition, the Secretary notes that the
1992 Amendments have amended the
Act to provide for the discharge of loans
for a student who received a loan on or
after January 1, 1986 and who was
unable to complete a program of study
in which he or she was enrolled due to
the school's closure or if the student’s
eligibility for a loan was falsely certified
by the school. These provisions will be
reflected in future regulations
developed as a result of the 1992
Amendments.

Changes: The Secretary has deleted
the provisions of § 682.215. The term
“‘origination” in proposed § 682.200 has
been revised to “origination
relationship.” Further, the regulations
have been revised to describe an

“origination relationship” as a special
business relationship.

Section 682.300 Payment of Interest
Benefits on Stafford Loans

Section 682.300(b)(2)

Comment: Several commenters
suggested that the Secretary modify the
proposed regulatory provision requiring
interest on loan proceeds transferred
slectronically to cease on the 120th day
if the school has not relessed the funds
from the school's restricted account.
The commenters argued that the lender
would have no way of knowing if funds
are released and might incur a violation
based on an event controlled by the
school and not by the lendsr. The
commenters suggested dafining the date
that interest benefits cease as the date
funds are returned to the lender. Other
commenters suggested that processing
time is needed afier loan proceeds are
returned to the lender and
recommended that 10 business days be
provided for that purposs.

Discussion: The Secretary believes
that 120 days is sufficient time for a
school to return funds from its restricted
account to the lender and for the lender
to complete any required processing.
Lenders must have a system in place to
monitor the release of loan proceeds to
ensure that funds are not delivered after
120 days.

Changes: None.

Comment: One commenter stated that
§ 682.300(b)(2)(iii) and
§682.300(b)(2)(iv) are confusing. The
commenter indicated that the event
causing the cleim to be filed, i.e.,
default, always would be earlier than
the date the lender receives payment on
a claim for loss on the loan. Thus, the
Secretary’s obligation to pay interest
benefits always would cease on the date
of default.

Discussion: There are special
conditions, such as school closings, in
which default claims must be filed with
the guaranty agency. In these cases, the
loan is in default only for the purpose
of allowing the lender to receive an
insurance payment. The borrower is not
consid to be in default as defined in
section 435(1) of the Act, and a lender
may not report to any credit bureau or
other third party that the borrower is in
default on the loan.

Changes: None.

Section 682.301 Eligibility of
Borrowers for Interest Benefits on
Stafford Loans

Comment: One commenter suggested
that the Secretary clarify that it is the
school’s responsibility to determine
whether a borrower is 8 member of a
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religious order and, if so, to notify the
lender that the borrower is ineligible to
receive interest benefits. Another
commenter asked whether this
determination would have to be made
for every applicant that indicatss a
religious affiliation on a school
application or other form.

iscussion: The Secretary wishes to
clarify that thess regulatory provisions
are intended to mirror similar
provisions that have existed in other
Title IV programs for a number of years.
See § § 673.22(a)(5), 674.8(c), 675.9(c)
and 676.9(c). They are not intended to
apply to every applicant that responds
to a question on religious affiliation. In
determining an applicant’s eligibility for
interest benefits, if the school has
received information indicating that the
applicant is a member of a religious
order, group, community, society,
agency, or other similar organization, it
is required to document whether the
conditions detailed in in § 682.301(a)(2)
apply to the applicant. In the Secretary’s
view, service in such an order generally
reflects that the individual is supported
fully by the order and doss not have
financial need for FFEL purposes. A
school is not expected to make a
determination unless it has reason to
know that an applicant is a member of
such an order and meets the criteria
specified in § 882,301{a)(2). The school
must document its determination and
place it in the student’s file.

Changes: None.

Section 682.301(b)

Comment: One commenter argued
that § 682.301(b) seems to require the
student to submit the loan application
directly to the lender and, therefore,
unduly restricts the use of automated
application processing. The commenter
urged the Secretary to clarify that a
school may submit a loan application
directly to the lender at the borrower's

uest,

iscussion: The Secretary did not
intend in § 682.301(b) to require a
borrower to submit a loan application
directly to a lender.

Changes: A change has been made.
The Secretary has modified § 682.301(b)
to clearly state that a school may
transmit a loan application to an eligible
lender at the direction of the borrower.

Section 682.301(c)

Comment: One commenter suggested
that § 682.301(c), concerning use of losn
proceeds to replace EFC, should also
clearly indicate that borrowers mey use
aid from private and State-sponscred
programs,

Discussion: The Secretary agrees with
the commenter. Section 428(a)}(2)(E) of

the Act provides for the EFC to be offset
by loans made under the SLS, PLUS,
State-sponsored, or private loan

I S.

Changes: A change has been meade.
The Secretary has revised § 682.301(c)
to reflect the requirements of section
428(a)(2)(E) of the Act. In addition, the
Secretary is codifying current palicy
that sllows the use of a nonsubsidized
Stafford loan to replace the student’s
EFC.

Section 682.302 Payment of Special
Allowance on FFEL Loans

Section 682.302(d)

Comment: Many commenters opposed
the Secretary's proposal to terminate a
lender’s eligibility for special allowance
payments 45 days after the borrower’s
default on the loan unless the lender
had filed a default claim with the
guaranty agency by the 45th day. The
commenters felt that 45 days would not
provide sufficient time for a lender to
compile all the required documents for
a default claim, particularly given the
new requirement that a payment and
collection history be part of the default
claim filed with the guaranty agency.
The commenters felt that the current 90-
day standard with full interest and
special allowance benefits should be
retained.

Discussion: The Secretary notes that a
lender may continue to file a default
claim with the guaranty agency within
90 days of default under the provisions
of § 682.406(a)(5). The Secretary
intended, through this proposal, to
restrict the payment of special
allowance to the lender to 45 days after
the borrower’s default on the loan if the
lender did not submit the default claim
to the guaranty agency by the 45th day.
However, the Secretary agrees with the
commenters that the 45-day deadline for
submission of a default claim package
for the lender to retain special
allowance after the 45th day may not
provide sufficient time to prepare and
submit a default claim package in light
of the new documentation requirements
for claim submissions. Therefore, the
Secretary has decided to change the 45-
day deadline to a 60-day deadline. The
regulations will now restrict the
Faymenl of special allowance to the

ender to 60 days afier the borrower’s
default on the loan if the lender does
not submit the default claim package to
the guaranty agency by the 60th day.
Additionally, to provide lenders with
extra time to adjust to this provision, the
Secretary has decided to dslay the
effective date of the provision. The

rovision will become effective for

oans for which the first day of

delinquency is on or after 120 days
following the date of publication of the
regulations.

Changes: The Secretary has amended
the regulations to allow a lender to
maintain eligibility for special
allowance payments if the lender
submits a claim to the guaranty agency
within 60 days of the date of default.

Comment; Several commenters
disagreed with the Secretary’s proposal
to terminate special allowance on the
date the guaranty egency returns a claim
to a lender for additional
documentation. These commenters falt
that eligibility for special allowance
should continue until the claim is paid.

Discussion: The Secrstary agrees with
the commenters and has decided to
revise the regulations so as not to
penalize a lender by terminating special
allowance on en otherwise sligible loan
if it is returned by the guaranty agency
due to inadequate documentation. If the
loan had no(ﬂ)ean submitted by the
lender by the 60th day after default, it
already would have lost eligibility for
special allowance and being returned
because of inadequate documentation
would not re-establish sligibility for
special allowance. If a loan is rejected
by the guaranty agency because of a due
diligence or timely filing violation,
eligibility for special allowance already
would have been lost as of the date of
the violation.

Changes: The regulations have been
revised to reflect that an otherwise
eligible loan may continue to receive
special allowance if it is resubmitted by
the 30th day after the loan was returned
to the lender by the guaranty agency
solely because of inadequate
documentation. If the loan is submitted
after the 30th day, but by the 60th day,
the loan is reinsured but special
allowance is limited to the 30th day
after the loan is returned by the
guaranty agency due solely to
inadequate documentation. If an
otherwise eligible loan is not
resubmitted by the 60th day after being
returned to the lender by the guaranty
agency, the timely filing violation must
be cured by the lender using the
procedures in Bulletin 88-G-138
(appendix D).

C%amment: One commenter stated that
the provisions of § 682.302(d)(vii)
coniPlicted with §682.406(a)(7). These
two sections reflect that special
allowance terminates on returned
claims at a different time than the
period during which interest is paid.

Discussion: The Secretary disagrees
with the commenter. Section
682.302(d)({vii) specifies one of the
conditions under which special
allowance payments will terminate.
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Section 682.406(a)(7) outlines the
conditions of reinsurance coverage and
specifies the maximum length of time
the Secretary will pay interest on a
reinsured claim.

Changes: None.

Section 682.304 Methods for
Computing Interest Benefits and Special
Allowance

Section 682.304(b)

Comment: One commenter noted that
§ 682.304(b)(2) is inconsistent with
§ 682.304(c). The commenter suggested
that the 365.25-day calculation method
should be used in the average daily
balance method as well as in the actusl
accrual method.

Discussion: Section 682.304(b}(2)
prescribes the calculation method that
the Secretary will usa to determine the
average daily balance for interest
benefits unless the lender chooses to use
the actual accrual method. A lender
chooses the average daily balance
method by not completing ED Form 7939,
part IIl, Column E, entitled “Interest
benefits,” Completion of this part of the
form is optional. If the lender chooses
to complete the interest section, it may
use the 365.25-day calculation method.
If the lender chooses not to complete the
interest section, the Secretary will use
the calculation method prescribed in 34
CFR 682:304(b){2) to compute interest
benefits.

Changes: None.

Section 682.304(d)

Comment: One commenter suggested
that the Secretary should clarify that the
calculation in § 682.304(d)(1) represents
the average daily balance for the quarter
for qualifying loans at each applicable
interest rate.

Discussion: The Secretary agrees with
the commenter’s suggestion.

Changes: A change has been made.
Section 682.304(d)(1) has been revised
to clarify that the average daily balance
calculation for the quarter represents
qualifying loans at each applicable
interest rate.

Section 682.305 Procedures for
Payment of Interest Benefits and Special
Allowance

Section 682.305(a)(4)(ii)

Comment: Many commenters were
opposed to the Secretary's proposal to
make the buyer and the seller jointly
and severally liable for payment of
origination fees. The commenters
argued that the buyer paid the seller for
outstanding origination fees at the time
of the sale and that the buyer should be
liable only if the loans were bought in

the same quarter in which they were
originated.

iscussion: The proposed regulations
codify the Secretary’s long-standing *
view that if a loan is assigned the
assignee and assignor have equal
responsibility to ensure that origination
fees are paid to the Secretary. Bulletin
91-1-142, dated October 1991,
reiterated this requirement, reminding
chief executive officers of entities that
make, sell, and buy Stafford loans that
origination fees should be paid in a
timely manner. For operational
purposes, the regulations allow either
the buyer or the saller to report the
amount of the origination fee to the
Secretary if the loan is originated and
sold within the same quarter. It is
assumed that if a loan is sold in a
quarter after the one in which it was
originated, the originating lender would
already have reported the amount of the
origination fee to the Secretary.

hanges: The Secretary has modified
§ 682.406(a)(12) to specify that the
payment of origination fees is a
condition of reinsurance. However, the
Secretary will apply this sanction only
if the purchasing lender refuses to pay
outstanding origination fees on loans it
has purchased.

Section 682.305(b){1)(ii)

Comment; Several commenters argued
that § 682.305(b){1)(ii) should be revised
to clarify that, for penalty interest
gurposas. the payment of interest

enefits begins on the date on which
payment actually is made by the
Treasury Department rather than the
date on which the Secretary authorizes
the Treasury Department to pay the
lender.

Discussion: Section 682.305(b)(1)(ii) is
based on section 438(b)(4) of the Act,
which provides that the calculation of
the time period ends on the date the
Secretary authorizes payment,

Changes: None.

Comment: Several commenters argued
that penalty interest should not be
limited to the special allowance rate
applicable to loans made on or after
November 16, 1986, i.e., Treasury bills
plus 3.25 percent. The commenters
suggested that the Secretary reimburse
the lender for the actual special
allowance factor as authorized by the
Act.

Discussion: The Secretary agrees that
the penalty interest calculation should
be based on the actual interest and
special allowance rates. He also believes
that it is necessary to clarify how
reductions to interest and special
allowance payments (e.g., reductions for
origination fees or other debts owed to
the Federal government) will be

accommodated in penalty interest
calculations.

Changes: The Secretary has modified
the regulations to base penalty interest
calculations on actual interest and
specizl allowance rates.

Section 682.305(b)(6)(iv}

Comment: A few commenters
suggested that the Secretary include the
phrase “unless the Secretary authorizes
an exception in writing” at the end of
§ 682.305(b)(6)(iv).

Discussion: Proposed § 682.305(b)(8),
which is now § 682.306(b)(5).
specifically identifies the circumstances
in which the Secrstary considers a
request from a lender for payment of
interest and special allowance to be
inaccurate and incomplete. The
Secretary does not anticipate permitting
any exceptions to these requirements,

Changes: None.

Section 682.305(c)

Comment: Many commenters objected
to the Secretary requiring an
independent audit of a lender's loan
portfolio if the lender originates in
excess of, or its loan volume exceeds,
$10 million. The commenters stated that
large lenders are audited extensively by
their own auditors, guaranty agencies,
and tha Federal government, and this
requirement only would produce
unnecessary financial expense and
burden for lenders, Other commenters
stated that an audit every two or three
years is sufficient. Several commenters
objected to the proposed requirement
that the eudit report be submitted
within 90 days of the end of the Federal
fiscal year. The commsnters did not
believe that this was sufficient time to
conduct en sudit of this scope and
complete and submit the required audit
report to the Secretary.

Discussion: The 1992 Amendments
require that each lender participating in
the FFEL programs have an annual
independent compliance audit
conducted by & qualified independent
organization or person. The regulations
have been changed to reflect this new
requirement. In addition, the Secretary
agrees with the commenters that 80 deys
after the end of the Federal fiscal year
may not be sufficient for conducting the
audit and completing and submitting
the sudit report. The Secretary has
decided to require that the sudit report
be submitted within six months
following the end of the audit period.
However, the Secretary will monitor the
implementation of this requirement
closely to determine if this period can
be reduced in the future.

Changes: A change has been made.
The Secretary has revised § 682.305(c)
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to require all lenders to conduct an
annual compliance audit by a qualified
indepsndent zation or person.
The audit must be submittad to the
Secretary within six months following
the end of the audit period. The
Secretary also is requiring that the first
audit cover the lender’s first fiscal year
that begins after July 23, 1992,

Comment: A number of commenters
OPX:M the reguirement that the
independent financial and compliance
audit pericd be based on the Federal
fiscal year.

Discussion: The Secretary
understands that this requirement
would represent a significant
administrative burden for lenders that
do not use the Federal fiscal year and
are required to conduct audits to
comply with other Federsl or State
requirements. To prevent having to
conduct more than one audit, the lender
would be required to conduct one audit
to cover &ll program operations
occurring within the three months
overlapping separate audit periods.

Changes: The Secretary has revised
the regulations to allow lenders to use
an alternative audit period to the
Federal fiscal year to conduct the
annual compliance audit.

Comment: A few commenters noted
that nonprofit and State government
lenders are subject to the provisions of
Office of Management and Budget
(OMB) Circular No. A-133 that provides
that a single audit of the entity's
participation in all Pederal programs
satisfies the audit requirement of all of
those programs. The commenters
suggested that nonprofit and State
lenders be exempt from the proposed
audit requirement in § 682.305(c).

Discussion: The Secretary agrees with
the commenters. An additional
independent audit of nonprofit and
State government lenders’
administration of the FFEL programs
would create an additional financial
burden if the lenders are subject to the
single Federal audit requirement.

Changes: A change has been made.
The Secretary has revised 34 CFR
682.305({c)(2) to exempt nonprofit and
State government lenders from the audit
requirement if an audit, in accordance
with 31 U.S.C. 7502 and OMB Circular
A-133, has been conducted.

Section 682.401 Basic Program
Agreement

Section 682.401(b){4)]

Comment: Many commenters opposed
the proposed requirement that
borrowers notify the school of any
change in employer or employer's
address. The commenters indicated that

borrowers are unlikely to repart this
information to their schools and that
although this information is useful to
lenders if a borrower becomes
delinguent, it is not useful to schools.
The commenters recommended that the
requirement be deleted or modified to
require that borrowers notify lenders of
those changes. Other commenters
recommended that the borrower be
reguired to notify the current holder of
the loan of thess changes rather than the
lender; this was based on the likelihood
that the loan would be sold.

Discussion: The Secretary agrees that
it is unusual for a school to know when
a borrower changes employers and that
the information should be reported to
the lender to assist the lender in
collecting the lcan if the borrower
becomes delinquent. The Secretary also
agrees that changes of student status or
employer should be reported to the
current holder of the loan to ensure that
the information is provided to the party
to which it will prove most useful. The
Secretary believes that Congress also
contemplated that this information
would be most useful to the lender
when it required in section 485(b) of the
Act that information collected from the
borrower during the exit interview
regarding the borrower’s ed future
employment be forwarded to the holder
of the borrower’s loan.

Changes: The Secretary has amended
the regulations to require a borrower to
notify the current holder of any change
of name, address, student status to less
than half-time, employer, or employer’s
address.

Section 682.401(b)(8)

Comment: Some commenters
requested that the Secretary clarify
whether any service or fee restrictions
can be imposed on students (or parents
borrowing cn behalf of those students)
who are not residents of the State served
by a guaranty agency but who are
attending school in that State. The
commenters questioned whether a
variable fee structure for out-of-state
borrowers would be prohibited by this
provision.

Discussion: A guaranty agency is
prohibited from imposing any
additional restrictions on out-of-state
students who are attending a school in
a State served by the guaranty agency.
A fee structure that discriminates
ageinst out-of-state borrowers attsnding
an in-state school would violate the
non-discrimination provisions ia
section 428(b)(1)}{S) of the Act. However,
a variable fee structure imposed by the
agency on both in-state and out-of-state
students would not be considered such
a restriction.

Changes: None.

Section 682.401(b){8]

Comment: One commenter suggested
deleting the phrase “excluding interest
or other chargss the lender may have
added to the principal balance™ from
§ 682.401(b}(8){iv), which describes how
much the guaranty agency may charge
as an insurance premium.

Discussion: Because the insurance
premium is deducted from the proceeds
of a loan when it is made, it is not
gosaible for interest or other charges to

ave besn added to the loan before the
insurance premium is deducted.

Changes: The regulations have been
revised to remove the phrase regarding
interest and other charges from the
description of how much a guarenty
agency can charge for an insurance
premium,

Comment; A number of commenlers
objected to requirements in
§682.401(b)(9) and §682.406(a)(1) that,
if funds are disbursed by means of
electronic funds transfer and the funds
are not released within 120 days from
the school’s restricted account, the
insurance premium must be refunded
and the loan loses reinsurance. The
commenters stated that a lender would
have no way of knowing if or when the
funds were released from the restricted
account.

Discussion: If loan proceeds are
disbursed by means of electronic funds
transfer, the lender must have a system
in place to determine that the funds
were released from the school’s
restricted account within 120 days of
disbursament. The system developed to
monitor and document that the funds
have been relessed is a matter between
the lender and the school. If these funds
are released after the 120th day, the loan
loses reinsurance, and the origination
fee and any insurance premium
assessed against the borrower must be
refunded,

Changes: None,

Section 682.401{b){12)

Comment: Some commenters asked
the Secretary to clarify that if a gusranty
agency charges its lenders a fee to
refinence fixed-rate PLUS and SLS
loans, the agency must not charge
different fees to different lenders. Other
commenters asked how this fee may be
assessed, i.e., is it to be a flat dollar fee
or may a percentage of the refinanced
amount be used?

Discussion: Guaranty sgencies are
permitted to charge lenders e foe for
refinancing fixed-rete PLUS and SLS
loans. See § 682.401(b){12). If an agency
charges a fee, it must that fee
consistently to all lenders who refinance
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fixed-rate PLUS and SLS loens. A

guaranty agency may not discriminate

against participating lenders. Sea

section 428(b)(1)(u) of the Act. This fee

may be either a flat dollar amount or a
ercentage of the fee charged to the
orrower,

Changes: The regulations have been
amended to clarify that if an agency
charges a fee, it must charge that fee to
all lenders.

Section 682.401(b)(18)

Comment: Some commenters
questioned what lenders and guaranty
agencies would be permitted to do with
information learned through a student
status confirmation report. Other
commenters questioned what
procedures should be followed if
information on a student status
confirmation report conflicts with
information held by the lender or

aranty agency.
guDiscu);si%n:iyholdar of a FFEL
program loan is required to act on any
information received from the student
status confirmation report. As noted in
Section III of Dear Guaranty Agency
Director Letter B8-G-138, “A lender
must promptly attempt to reconcile
conflicting information regarding a
borrower’s in-school status by making
inquiries of appropriate parties,
including the borrower's school,
Pending reconciliation, the lender may
rely on the most recent credible
information it has.”

Changes: None.

Comment: A number of commenters
suggested that rather than requiring
guaranty sgencies to use the report
format specified in appendix B for the
student status confirmation report, the
Secretary should specify only the data
elements that must be included and let
the format be developed by guaranty
agencies and other program
participants. Many commenters
wholeheartedly supported the
establishment of a uniform system for
monitoring student enrollment status.

Discussion: In the “Comments and
Respanses” to the final FFEL
regulations published on November 10,
1986, the Secretary noted his concern
“‘with the administrative burden that
might be imposed on schools if each
agency adopts a different monitoring
system.'' See 51 FR 40841, No uniform
system for monitoring student-
enrollment status has been established
voluntarily in the intervening years.
Therefore, the Secretary, in response to
continuing requests from schools to
establish such a system, is mandating
that guaranty agencies use the form
specified in appendiX B of these
regulations, unless the Secretary notifies

the guaranty agency that other data
elements or a revised format may be
used.

Changes: The regulations have been
revised to require the guaranty agency ta
use appendix B, unless notified by the
Secretary that other data elements or a
revisada?t'armat may be used. The
Secretary has also revised appendix B to
provide definitions that apply to the
data elements.

Section 682.401(d)(1)

Comment: Many commenters asked
the Secretary to include a provision in
the regulationa that requires the school
or a Multiple Data Entry (MDE) service
to provide, without cost, the items on
the common financial aid form that
could not be included in the loan
application,

iscussion: The Secretary does not
believe a regulatory change is necessary
and will ensure that a guaranty agency
has access without cost to the data that
is needed by the guaranty agency but
that may not be included on the loan
application.

Changes: None,

Section 682.401(e)

Comment: A number of commenters
asked that Dear Collesgue Letter 89-G—
157, which dealt with inducements by
lenders and guaranty agencies, be
incorporated into the regulations.

Discussion: Dear Colleague Letter 89—
G-157, issued in February 1989,
described a number of scenarios that the
Secretary would consider improper
inducements and a number of scenarios
that he would not consider to be
inducements. Nothing in these
regulations invalidates that guidance.
The Secretary declines, however, to
incorporate the contents of the letter
into the regulations.

Changes: None. -

Section 682.402 Death, Disability and
Bankruptcy Payments

Section 682.402(a)(3)

Comment: Many commenters
suggested that the Secretary should
reinsure a death, disability, or
bankruptcy claim even if the loan would
not qualify for payment as a default
claim. They suggested the lender's
activity or inactivity has no relation to
the borrower’s present condition.

Discussion: The Secretary agrees that
the lender’s actions had no bearing on
the condition that would otherwise
qualify the borrower for cancellation.
The same cannot be said about the effect
of the lender’s failure to service the loan

roperly on the repayment status of the
oan before the cancellation. Therefore,
the Secretary continues to believe that a

claim that is not otherwise eligible for

a default claim befors cancellation

should not be paid simply as a result of

an unrelated condition of the borrower.
Changes: None,

Section 682.402(b)(3)

Comment; Several commenters
requested that the Secretary increase the
period for suspension of collection
activities pending receipt of
documentation verifying a borrower's
death to 60 days from the proposad 30
days. They argued that the proposed
rule provided lenders with insufficient
time to secure the i
documentation and placed them in the
position of having to resumse collection
activities with the borrower's bereaved
family,

Discussion: The Secretary
understands the commenters’ reluctance
to resume collection activities under
these circumstances. However, the
Secretary believes that 30 days is a
sufficient period to secure
documentation of a borrower’s death in
light of the fact that, in addition to a
death certificate, a lender may accept
“other proof of death that is acceptable
under applicable State law” or, if that is
not available, “‘other evidence" that the
guaranty agency believes establishes
that the borrower has died. The
Secretary believes that in many States
the borrower's obituary notice is
sufficient to document the borrower's
death. “Other evidence’ may also
include, but is not limited to, a
published account of & borrower’s death
in a newspaper or other published
report or & letter from a member of the
clergy or funeral home director in a
position to verify the death.

Changes: None.

Section 682.402(d)(2)

Comment: Several commenters
requested that the Secretary revise
§ 682.402(d)(2) to provide that if a
lender receives notification of a
borrower’s bankruptcy filing in the form
of a written notice from the borrower's
attorney, the notice must specify the
name and address of the court in which
the bankruptcy petition was filed and
the case number. The commenters
believe this additional information is
necessary because written notices
somstimes reflect a borrower’s intention
to file rather than an actual filing.

Discussion: The Secretary
understands that written notices can
sometimes be misleading. However, he
believes that being overly prescriptive
in detailing the contents of the written
notice will result in a lack of lender
response to notices that do not contain
exactly the information prescribed in
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the regulations. The Secretary expects
the lender to follow up with the
attorney or the borrower if it receives a
written notice that does not include all
the information necessary to conclude
that a bankruptcy petition has been
filed.

Changes: None.

Section 682.402(d){4)

Comiment: A number of commenters
noted that there was no mention in the
regulations as to what procedures a
lender should follow if it receives notice
that a bankruptcy court has converted a
“no asset” case to an “asset” case, The
commenters suggested that the lender
should be required to file a proof of
claim with the bankruptcy court within
30 days after receiving such a notice
from the court.

Discussion: The Secretary agrees with
the commenters. It is not uncommon for
a bankruptcy court to decide that the
borrower does have assets even though
the original bankrupicy petition stated
that no essets wers available,

Changes: The Secretary hes added a
rmvislon to the regulation to require a

ender to file a proof of claim with the
bankruptcy court within 30 days after
receiving notice that & “no asset” case
has been converted to an “asset’ case.

Section 682.402{d}(5)

Comment: Several commenters
requested that the Secretary clarify that,
in the case of a Consolidation loan, the
saven-year period in which a Title IV
student loan cannot be discharged in
bankruptcy begins when the
Consclidation loan enters repayment
rather than when the loans that were
consolidated entered repayment.

Discussion: Section 682.402(d)(5) of
the regulations, which addressas the
circumstances under which a lender
must file a bankruptcy claim with the
guaranty agency, specifies that “the loan
has been in repayment for more than
seven years * * * from the due date of
the first payment until the date of the
filing of the petition for relief * * *.”
The Secretary notes that “the loan” as
used in the regulations includes a
Consolldaogox} loan dai:gmﬂrxgt the seven-
year period of non eability
commences from the due date of the
first pati:xnant on the Consolidation loan
rather ﬁt'gx: th; d;xe datle of the first
peyment on the underlying loans paid
off by the Consolidation logan. e

Changes: None.
felcom‘: A num&e: of commenters

t the language in the regulations
requiring a lender to file a bankruptcy
claim if the borrower “has begun an
action” to have the loan was
unnecessarily vague. The commenters

believed that the language concerning
the lender learning of a bankruptcy
action should refer to the lender
receiving a “‘summons and complaint”
to detarmine dischargeability based on
undue hardship.

Discussion: The term “summons and
complaint” is the correct technical term
for what the lender should receive if the
dischargeability of a loan is going to be
addressed to a ptcy court,
Howaever, the Sacretary also recognizes
that a lender might learn of a
bankruptcy petition or action filed by
the borrower through other means. The
general language of the regulations
requires the lender to take action to
protect the loan from being di ed
on the basis of informaticn that might
not necessarily come as a formal
“summeons and complaint’ from the
bankruptcy court.

Changes: Nons.

Section 682.402(d)(5)(ii)

Comment: Several commenters
requested that the regulations be revised
to allow a lender, after a bankruptcy
proceeding has been completed or
dismissad, to treat the loan as having
been in forbearance from the date of the
borrower’s delinquency preceding the
filing of the bankruptcy petition rather
than from the date of the borrower’s
filing of the petition as proposed. The
commenters believe that this will
improve the lender's chances of averting
a default by a borrower who might have
been severely delinquent prior to filing
a bankru petition and who will
continue to have difficulty making
peyments on a FFEL loan after the stay
on collections is lifted.

Discussion: The Secretary
understands the commenter's concerns
and agrees that lenders should have
greater flexibility in assisting borrowers
in these circumstances to avoid default.
However, the Secretary has decided to
provide for this treatment by revising
§682.211 of the regulations rather than
making a change to § 682.402.

Changes: None.

Section 682.402(e)(2)(ii)

Comments: Several commenters
recommended revisions to the filing
deadlines for a lender to file a
bankruptcy cleim with the guaranty
agency. One commenter stated that the
deadline for submission of a bankruptcy
claim should never be less than 30 days
and recommended that the Secretary
allow a guaranty zgency to provide a
lox;fer filing period if it believes this
will not in any way hamper its ability
to oppose the discharge of the loan. The
commenter indicated that he knew of no
instance where a 30-day period

prevented an agency from opposing a
discharge, Other commenters objected

to the 10 (calendar) day standard
included in § 682.402(e)(2)(ii)(C)
because they believe this is an
insufficient period for claim filing,
These commenters recommended that
the provision be revised to 10 business
days or 15 days.
iscussion: The Secretary believes
that bankru claims must be handled
ag expeditiously as possible to provide
guaranty agencies with sufficient time tc
successfully opposs the discharge of the
loan. The does not agree that
30 days is always sufficient timse, The
also believes that, given ths
increased number of bankruptcy filings
nationwide, standard filing deadlines
are important, Therefore, the Secretary
declines to allow a guaranty agency to
establish its own filing deadlines. The
agrees that 10 calendar days
might be Insufficient time for claim
filing if it includes a holiday period.
Therefore, the lations have been
revised to provide 15 days.

Changes: Section 682.402(e)(2)(1i)(B)
has been revised to provide the lendsr
with 15 days to file a claim with the
guaranty agency after the lender is
served with a complaint or motion to
gave a Ioa:;);ieten&lnod to t:i: s

{schargeable on the grounds of undue
hardship.

Section 682.402(h)(5)

Comment: Several commenters
objected to the proposed requirsment
that a lender repurchese a loan if a
judgment is entered that the loan is non-
dischargeable in bankruptcy ora
discharge is denied to the borrower on
any ground. The commenters stated that
it is possible that the lender required to
repurchase the claim might no longer
participate in the FFEL program and
that these repurchases will result in
borrower confusion. They also stated
that a borrower who has filed a
bankruptcy petition is unlikely to be
able to repay the loan and is likely to
default on the loan. Therefors, they
recommended that the borrower be
required to make payments to the
guaranty agency sufficient for the
borrower to rehabilitate the loan.

Discussion: The Secretary believes
that a loan subject to repurchase under
these provisions should be handled like
all other loans subject to pre-default
collection and that the lender is the
{)&ﬂy mequipped to deal Wi::h tlllgae

oans. e guaranty agency shou

find that a lender that would be
expected to repurchase a loan has
withdrawn from the program, the
Secretary would expect the to
arrange'a repurchase by another eligible
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lender in its program. The Secretsry also
believes, contrary to the commenter’s
view, that a borrower who has filed a
bankruptey petition and has discharged
other debts might be in & better position
to repsy his or her FFEL loan than prior
to the bankruptcy filing. Finally, the
Secretary {s requiring the repurchase of
loans that were not in default at the time
the bankruptcy petition was filed. Loans
that were in default prior to the
borrower’s filing of the bankruptcy
petition would remain with the
guamntmcy and loan rehabilitation
and rep se would be an option
available to the borrower.

Changes: None.

Section 682.402(i)

Comment: Many commenters strongly
supported the proposed change in the
trestment of chapter 13 bankruptcy
claims that provides that the Secretary
would reimburse the guaranty agency
for its losses after it pays those claims
to lenders. Several commenters :
requested that the Secretary clarify that
this treatment would epply to chapter
13 bankruptcy claims pmdy to lenders

rior to the date these regulations
ome effective and held currently by
the guaranty agency.

Discussion: The Secretary agrees that
it is necessary to clarify that the
provisions contained in § 682.402(i)
apply to chapter 13 claims paid to
lenders prior to the date thess
regulations become effective and held
currently by the ty egencies, in
addition to any claims paid subsequent
to the date the regulations become
effective. However, the Secrstary does
not believe a revision to the regulations
is o ;
Changes: Nonae.

Section 682.404 Federal Reinsurance
Agreement

Section 682.404(a){2)

Comment: Some commenters objected
to the definition of preclaims assistance
as at least three collection activities by
the guaranty aganc{ If preclaims
assistance is available only at the 90th
day of delinquency, the commenters
believe that there will not be encugh
time for the agency to comply with the
statutory requirement that supplemental
preclaims assistance be performed.

Discussion: While there is a
requirement that supplemental
preclaims assistance be performed on or
after the 120th day of delinquency, there
is no similar rement regarding the
timing of preclaims assistance. if a
guaranty agency cffering laims
assistance only at the day of
delinquency feels that it is incapable of

performing three collection activities in

30 days before beginning supplemental

preclaims assistance at day 120, it

should consider making aims

assistance available to its lenders earlier

(e.g., at the 60th day of delinquency).
anges: None.

Section 682.404(gl(2)

Comtt}rlzen:l:l A number of commgxl:tem
stated that the Secretary’s equitable
share of payments receivede%n defaulted
loans should not apply to collection
costs guaranty sgencies charge on those
loans. Thess commenters believe that
section 428(c)(2)(D) of the Act limits the
Secretary's equitable share only to
payments made to reduce outstanding
principal and interest owed by the
borrower. The commenters also believe
that since the Secretary does not
provide reinsurance for collection costs
it is inappropriate te deduct the
Secretary's equitable share from these
costs.

Discussion: Section 428(c)(2)(D) of the
Act specifies that an agreement between
the Secretary and a guaranty agency
‘‘shall provide thatif * * * any
payments are made in discharge of the
obligation incurred by the horrower
* * *(including any payment of
interest accruing on such loan * * *),
there shall be paid over to the Secretary
* * * (a) proportion of the amounts of
such payments * * *” Thus, this
provision clearly states that a portion of
all payments made by 4 borrower on a
defaulted loan held by a guaranty
agency goes to the Secretary. The
debtor's obligation includes principal,
interest, and collection costs under
section 484A(b)(1) of the Act, An agency
receives reimbursement for its cost of
collecting a defaulted loan through the
portion of the collected amounts it is
allowed to keep. By assessing and
collecting these costs (even though it
may only keep a portion of the
collection), an agency receives more
than if it had never assessed caollection
costs.

Changes: None.

Section 682.404(g)(3)

Comment: A number of commenters
objected to the proposal that the
Secretary's equitable share of payments
made on defaulted loans be forwarded
to the Secretary within 30 days of
receipt of those payments because this
would conflict with the contracts many
guaranty agencies have with their
collection contracters. The commenters
also argued that it would be difficult to
reflsct end-of-the-month collections on
the monthly reports to the Secretary.

Discussion: Many guaranty agencies
use outside collection contractors. In

fact, the alternative collection procedure
for defaulited loans in § 682.410(b)
uires an agency to use outside

collection contractors if the guaranty
agency’s own efforts to bring the
barrower into repeyment are
unsuccessful. The Secretary recognizes
that as payments to the Department are
made once a month, it would be
unlikely that a payment made at the end
of the month would be included in that
month’s payment to the Secretary,

Changes: The regulations have been
amended to allow guaranty agencies 45
days from receipt of payments mads on
defaulted loens to send the Secretary’s
equitable share of those payments ta the
Secretary.

Section 682.406 Conditions of
Reinsurance Coverage

Section 682.406(a)(2)

Comment: Many commenters opposed
the proposal that the lender provide a
payment history and a collection history
to the guaranty agency with a default
claim, Several commenters believe that
the collection history should ba
required only on the most recent 180
days before the borrower defaulted on
the Joan.

Discussion: One of the greatest areas
of dispute with borrowers is how loen
payments have been applisd. Without a
payment history in the file, it is
impossible for the guaranty agency to
determine if payments have been
applied properly. If a loan is transferred
to another servicing system, a print-out
of the payment history should
maintained in the borrower’s file to
meet this requirement, While it is true
that in reviewing the due diligence
performed on & lcan the is
concerned with the lﬂﬂ-ds:)(?va
delinquency period that preceded the
default, an examination of the activity
that occurred on the account before it
becama delinquent is equally important.
A report on this activity is used to verify
the repayment status of the borrower at
the beginning of the delinquency
period.,

Changes: None.

Section 682.406{a)(5)

Comment: Many commenters objected
to the proposal that would require, as a
condition of reinsurance, that a claim
returned to the lender due to inadequate
documentation be resubmittad to the
guaranty agency within 30 days. Many
commenters felt that 60 or 80 days
should be permitted, while other
commenters stated that lenders should
be allowed a “‘reasonable” tims to
resubmit such a claim. One commenter
stated that an interest limitation on
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resubmitted claims would better ensure
that returned claims are resubmitted in
a timely manner rather than having
resubmission of the claim required
within a given number of days es a
condition of m_ll%:usr:gc:mry %
Discussion: 8

concerned that loans eligible for defauit
claim payments be processed quickly to
allow the guaranty agency to begin its
collection efforts against the borrower at
the sarliest possible time. The Secretary
also is concerned that a lender not file
a claim it knows is incomplete and will
be rajected solsly to avoid missing the
timely filing deadline or to extend the
period for which the lender may receive
interest and special allowance
payments. The Secretary also recognizes
that there are occasions when a claim
submitted to the guaranty agency does
not initially satisfy the requirements for
claim payment but can do so with
additional documentation or
explanation.

hanges: The Secrelary has changed
the regulations to provide that a lender
may receive full reimbursement for
outstanding principal, accrued interest,
and special allowance if an otherwise
eligib‘):cclaim that has been returned
solaly bacause of inadequate
documentation is resubmitted within 30
days after the date the agency returned
the claim. If the lender resubmits the
claim by the 80th day after the claim
was returned by the guaranty agency,
principal is reins but intersst
payments will be limited to the 30th day
after the claim is returned. The timely
filing violation on otherwise eligible
claims not resubmitted by the 60th day
after being retumned by the guaranty
agency must be cured using the
procedures set forth in Bulletin 88-G—
139 (appendix D).

Section 682.406{a)(7)

Comment: Many commenters
strenuously oppossd the proposed
requirement that a guaranty agency pay
or return a default claim to a lender
within 45 days of the date the lender
filed the claim in order for interest
accruing beyond the 45th day to be
reinsured. The commenters felt that the
increased administrative burden to
review claims quickly would outweigh
any costs realized by the reduction in
time allowed guaranty agencies to pay,
or return claims, Many commenters
believed that 45 days would not provide
sufficient time for a guaranty agency to
adequately review a claim. Other
commenters noted that some guaranty
agencies begin collection activity when
a claim is submitted and that it was not
uncommoan for this collection activity to
be instrumental in causing the borrower

to reduce the delinquency status
sufficient to bring the loan out of
default. Many commenters suggested
that the pro rule might ectually
increase defaults because a borrower
would no lonﬁar have the benefit of this
additional collection activity.

Discussion: The Secrstary believes
that it is necessary for the default claim
to be reviewed and paid promptly to
reduce the amount of the default claim
and to allow the guaranty agency to
be?n collection activity against the
defaulted borrower. If an agency is able
to bring & borrower into repayment so
quickly after the lender has failed to
collect on the loan, the Secretary
believes it calls into question the
lender’s collection efforts. However, the
Secretary recognizes that in some
circumstances (e.g., an unusually large
volume of default claims), it might be
difficult for a guaranty agency to
adequately review a claim within 45
days and, therefore, he has extended to
60 days the deadline by which a
guaranty agency must pay a default
claim to receive reinsurance on &all
otherwisa eligible accrued interest. The
Secretary wishes to clarify that ifa -
claim is paid after the 60th day, and the
guaranty egency's agreement with the
lender covers accrued interest, the
guaranty agency is required to pay the
interest accruing after the 60th day to
the lender even though this interest is
not eligible for reinsurancs. In
consideration of commenters’ concerns
regarding the change in procedures
required by this provision, the Secretary
is delaying the date this requirement
becomes effective.

Changes: The Secretary has extended
to 60 days the deadline by which a
guaranty agency must pay a default
claim to receive reinsurance on all
otherwise eligible accrued interest.

Section 682.406{a){9)

Comment: Some commenters objected
to the proposal establishing, as a

. condition of reinsurance, the

requirement that a loan be legally
enforceable when the agency pays the
claim. The commenters argued that a
number of events relevant to the
enforceability of the loan may have
occurred without the guaranty agency's
or lender's knowledge.

Discussion: The Secretary notes that it
has always been the Department'’s
policy that a loan be legally enforceabls
if it is to be insured or reinsured by the
Secretary. This provision, which is now
contained in § 682.406(a)(10), is not new
and merely codifies within the
regulations a long-standing policy that
has been part of the FISL and the FFEL
programs since their inception.

Discussion: A guaranty agency may
use the assets of its reserve fund only as
permitted by § 682.410(a), Paragraph
{a){3) of that section permits a guaranty
agency to use a specific portion of its
reserve funds “* * * only for payments
necessary to perform functions directly
related to the guaranty agency’s
agresment with the Secretary and for
proper administration of the guaranty
agency’s FFEL loan guarantee
activities.” The costs of operating a loan
servicer for loans that have not yet
defaulted clearly are unrelated to the
expenses incurred by a guaranty agency
in providing loan guarantees to lenders
and are, therefore, not permissible.

This policy applied to all agencies as
of December 28, 1988, the date the final
regulations published by the
Department on November 10, 1986 went
into effect. The Secretary believes that
the use of any reserve funds for for-
profit enterprises is not permitted
because of the risk to funds dedicated to
the FFEL program.

Changes: Nons.

Section 682.410{a)(3)

Comment: Several commenters
objectad to the proposed restrictions on
the use of borrower payments by
guaranty agencies contained in
§682.410(a)(3)(iv). The commenters
believed that these restrictions conflict
with section 428(c)(6) of the Act, which
allows guaranty agencies to use the
percentage it retains of borrowaer
payments *‘for costs related to the
student loan insurance program,
including the administrative costs of
collection ® * *"

Discussion: The Secretary agrees with
the commenters that the proposed
restrictions represent & narrow
interpretation of the intent of the statute
and that agencies should be allowed to
use borrowsr payments for activities
supporting the proper administration of
the guaranty agency’s loan guarantee
activities.

Changes: Section 682.410(a)(3){iv) has
been deleted and “amounts collected on
FFEL loans" has been added to the other
items specifisd in § 682.410(a)(3)(i) that
can be used to support the agency’s
administration of its loan guarantee
activities.

Section 682.410(b)(2)

Comment: Many commenters objected
to the requirsment that a guaranty
agency must assess collection charges
against the borrower. Other commenters
stated that if collection charges had to
be assessed, a flat rate should be used
by each guaranty agency.

Discussion: statutse clearly
specifies that, notwithstanding any

——————— A e




60312 Federal Register / Vol. 57, No. 244 / Friday, December 18, 1992 / Rules and Regulations

provision of State law to the contrary,
collection charges must be assessed
against the borrower. See section
484A(b) of the Act. The formula
referenced in § 682.410(b)(2) specifies
that the amount charged will be the
lesser of the costs of collection under
the formula in 34 CFR 30.60, or the
amount the borrower would be
if the loan was held by the Department.
This amount will be a percentage of the
principal and interest outstanding, may
be calculated annually, and would be a
flat rate assessed against all borrowers
with defaulted loans hald by that
agency.

Changes: None.

Section 682.410(b)(4)

Comment: Some commenters
questioned what charges a guaranty
agency may capitalize after a default
claim has been paid.

Discussion: A guaranty agency is
required to capitalize any interest owed
on the loan by the borrower. This may
include interest that was not paid to the
lender by the guaranty agency and
interest paid by the guaranty agency that
will notie reimbursed by the Secretary.

Changes: This provision of the
regulations has been amended to clarify
that all interest, rather than “unpaid
charges' owed by the borrower, must be
capitalized by the guaranty agency.
Section 682.410(b)(5)

Comment: Many commenters
vigorously epposed the provision that
requires a guaranty agency to grant a
borrower an opportunity for an
administrative review of the legal
enforceability or past-due status of the
loan obligation before reporting the
default to a eredit bureau or assessing
collection costs against the borrower.
The commenters stated that a defaulted
barrower had already had ample
oppartunity throughout the repayment
period te protest the debt and that the
administrative review would result in a
substantial administrative burden for an
agency and would delay any recovery of
the debt. In addition, the commenters
felt that section 430A of the Act sst the
parameters of credit bureau reporting for
the FFEL programs and that an
opportunity for an administrative
review was inconsistent with
congressional intent.

Discussion: Federal law requires
notice and opportunity to cantest a debt
before a default is reported to a credit
bureau. See 31 U.S.C. 3711(f). Morsover,
in light of the serious consequences of
credit bureau re g for a barrower,
the believes it reasonable and
appropriate for a borrower to have an
opportunity to contest the default. The

Secretary believes that a guaranty
agen]cy should 33: have difficulty
implementing requirement as it
already provides an opportunity for
review when it assigns a loan to the
Secretary for participation in the
Internal Revenue Service (IRS) offset
process. The statute authorizing Federal
agencies to collect debts by
administrative offset also requires the
agency to provids a debtor with notice
of a proposed IRS offset and et least 60
days in which to present evidence
regarding the debt. See 31 U.S.C. 3720A.
In the FFEL program, the Secretary
provides this opportunity to a debtor by
a review and an initial determination by
the guaranty agency that held the
debtor’s loan and maintains records of
that loan account. At this time, virtually
all guaranty agencies participate in the
IRS offset procedures. When a guaranty
agency submits loans to the Department
for collection through IRS tax-offset, it
certifies that the affected borrowers have
been granted an opportunity for an
administrative review. Both 31 U.S.C.
3711(f) and 31 U.S.C. 3720A require a
80-day notice period and an opportunity
for an administrative review of the debt.
The administrative review procedures
outlined in the reguletions meet the
credit bureau reporting requirements
and the requirements for participation
in the IRS offset process. Once the
opportunity for an administrative
review has been offered to the borrower,
the guaranty agency is not required to
offer it again. The Secretary expects the
volume of requests for administrative
reviews received by a guaranty agency
to be manageable,

Changes: The Secrstary has retained
the requirement that borrowers be given
an opportunity for an administrative
review before a guaranty agency reports
the debt to a credit bureau. However, to
reduce both the administrative burden
for agencies and possible confusion for
borrowers, the Secretary has modified
§ 682.410(b)(6) to provide that the initial
notices sent to borrowers in the
administrative review process shzll also
serve as the initial collection activities
for purposes of collecting the loan under
§ 682.410(b)(6).

Section 682.410(b){7)

Comment: Some commenters objected
to the proposed requirement in the
alternative due diligence collection
procedures for guaranty agencies that a
guaranty agency refer all loans to one or
more collection contractors if its
collection efforts are unsuccessful. The
commenters believe the agency should
be allowed to retain some loans to
compete with the collection contracters.

Discussion: A major underlying

remise of the proposed alternative due
g.iligence collection Eoeadum isthata
guaranty agency will do everything
possible within the 180 days during
which it attempts to collsct to bring the
borrower into repayment. If the
borrower does not ﬁm repayment, the
amount the a‘gency is allo to retain
after pa @ Secretary’s equitable
share and the contingency fee to the
collection contractor is much smaller
than the amount it would retain if it
brought the borrower into repayment
through its own efforts. The
believes that there would be little
incentive for the guaranty agency to
vigorously pursue repayment within the
allotted 180-day period if the guaranty
agency were allowed to continue to
collect on loans after that period.

Changes: None.

Section 682.410{c)11)

Comment: Many commenters opposed
the provision that would requirs a
guaranty agency to provide training and
technical assistance or to act as an
escrow agent for a school that is
experiencing financial difficulty. Thesa
commenters felt that a guaranty agancy
should not “prop-up” a school that is
experiencing financial difficulty.

iscussion: The Secretary agrees that
it is not always in the best interest of the
FFEL program to prolong the existencs
of schools that are in financial
difficulty.

Changes: The Secretary has amended
the ations to require a guaranty
agency to provide training and technical
assistancs, if appropriate, to a school or
holder experiencing financial problems
and has deleted the provision that
would have required s guaranty agency
to act as an escrow agent.

Section 682,411 Due Diligence by
Lenders in the Collection of Guaranty
Agency Loans

Comment: The Department received
many comments regarding the due
diligence requirements for lenders
collecting loans guaranteed by a
guaranty agency. Virtually all the
commenters commended the
Department’s willingness ta be more
accommodating to lenders’ concerns
and to reduce the opportunity for a loan
to lose reinsurance use of incidental
violations of the due diligence
collection requirements, While some
commenters approved of the proposed
procedures with minor modifications,
others felt that a complete reworking of
the procedures focusing on

ormance-based standards related to
the lender’s default rate or compliance
with e given standard would better
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achieve the goals of reducing default
and minimizing the lender’s risk of
losing reinsurance on a loan. A number
of other commenters felt that retaining
the standards set forth in the
Department’s current regulations and
cure procedures would be preferable to
adopting another standard. Other
commoenters felt the previous standards
should be maintained but that the cure
procedures for loans that have lost
reinsurance should be relaxed.

Discussion: The Secretary is
sympathetic to the commenters’
concerns that a lender should not face
an undue risk of loss of reinsurance
because of technical violations of a
collection standard. However, the
Secretary is also convinced that the
level and intensity of effort expended in
the collection of a student loan relates
directly to the likelihood of its default.
One commenter, in supporting the
Secretary’s development of
performance- collection standards,
noted that stringent standards are
necessary for some lenders but are
inappropriate for others because of the
care and diligence with which those
lenders exercise their fiduciary
obligations. The Secretary believes that,
while performance standards for lenders
might be attractive, establishing an
acceptable standard of performance is
not possible because the make-up of
lenders’ portfolios differs greatly, e.g.,
by type of school and region of the
country, etc, Complience with a given
performance standard also presents
difficulties because an audit using a
statistically valid sample of a lender's
entire student loan portfolio, not just
claims submitted, would have to be
used to determine an acceptable level of
compliance. Changes that occur
subsequent to the audit that affect
compliance, e.g., loan volume,
personnel or computer changes, etc.,
could not be accounted for or even
anticipated by the audit. Finally, given
the serious and detrimental effect of a
defaulted loan to the borrower, the
Secretary is strongly opposed to the idea
that a default claim could be paid by a
guaranty agency without a review by the
agency to ensuvre that the borrower was
given the opportunity to respond to a
diligent collection effort on the loan.
Establishing different standards for
different lenders would make that
review extremely difficult and time-
consuming. The commenters who
generally surported the proposed
§682.411 felt that some modifications
would be necessary for lenders to be
able to continue to use the collection
systems designed to meet the standards
in the current FFEL program

regulations. It has always been the
Secretary’s intent that lenders and
servicers that made substantial
investments in systems to mest the
existing collection requirements should
be able to meet the new requirements
without making substantia
modifications to their systems.

The cure procedures that were issued
in March 1988 and published as
appendix D of the NPRM will not be
relaxed. They were developed after
extensive discussion and consultation
with representatives of the lender and
guaranty agency community and the
Secretary continues to belisve that they
adequately address good-faith violations
of the regulatory requirements,

Changes: After carefully reviewing the
comments received on § 682.411 an
meeting with various representatives of
the industry, the Secretary has decided
to adopt, with some modifications, the
standards proposed in the NPRM. The
Secretary has amended the regulations
so that no required collection activity
during a borrower’s delinquency is
contingent upon the timing, success, or
failure of another collection activity. In
addition, the Secretary has changed the
due diligence requirements to ensure
telephone collection efforts will be used
throughout the delinquency cycle,
rather than only at the beginning or end,
as the Secretary believes that telephone
collection activity is most effective if
used at regular intervals throughout the
delinquency.

Section 682.411(a)

Comment: Many commenters
indicated that the language in the NPRM
concerning the due diligence
requirements for endorsers was unclear.
Other commenters opposed the
Secretary's proposal to regulate due
diligence for endorsers and felt it only
would discourage the use of endorsers.
Other commenters noted that some State
laws prohibit collection efforts against
an endorser until after default. Many
commenters were also concerned about
the consequences of failing to complete
the collection activities required o
endorsers.

Discussion: The Secretary believes
that the use of endorsers can be an
effective means of reducing defaults.
However, the value of having an
endorser on a loan is eliminated if the
endorser is not subject to collection
activity when the loan becomes
delinquent. The Secretary believes that
the collection activities undertaken for
an endorser should differ from those
applied to the borrower and generally
should not b?in until the borrower is
significantly delinquent. Any State law
that normally would prohibit collection

activity against an endorser from
occurring before default occurs is
preempted by § 682.411(n).

Changes: gecﬁon 682.411(m) has been
added to the regulations to clarify that
an endorser on a loan must receive at
least two collection letters in addition to
a final demand letter and at least one
diligent effort for telephone contact. If
during the delinquency cycle, but prior
to the sending of the final demand
letter, the lender receives information
indicating it does not know the address
of the endorser, the lender must attempt
to locate the endorser through the uss of
normal skip-tracing techniques, which
must include at least an inquiry to
directory assistance, In addition,

§ 682.406(a)(3) has been revised to state
explicitly that due diligence against an
endorser is a condition of reinsurance.
If a lender fails to perform all, or any
portion of, the required due diligence
with an endorser, the loan will not be
eligible for reinsurance until the missing
activities have been performed. The
lender may perform the collection
activities late, but the timely-filing
deadlines and associated penalties still
apply. Missed due diligence activities
with an endorser will not be counted as
violations but must be performed.

Comment: Several commenters noted
that the term “‘outside the United
States’” would exclude telephone efforts
against borrowers residing in Puerto
Rico, Canada, and Mexico who are
easily accessible by telephone.

Discussion: The Secretary agrees with
the commenters that diligent telephone
efforts to contact borrowers residing in
these areas should not be excluded.

Changes: The regulations have been
revised to provide that the lender must
make telephone calls to borrowers who
reside in a State (as that term is defined
in § 668.2), Canada, and Mexico.

Section 682.41 1(b)

Comment: A number of commenters
were concerned about how violations
would be counted if the first payment
due date was not established in a timely
manner.

Discussion: Section II of appendix D
discusses the requirements for
establishment of the first payment due
date. The deadlines and penalties
outlined in that discussion are based on
the current regulations under which a
violation could not occur until the 31st
day of delinquency. The penalties
increase depending upon how late the
first payment due date is established.
Under the new standards contained in
§682.411, a violation occurs if the first
payment due dete does not occur by the
deadline contained in § 682.411(b). The
Secretary has decided that in
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determining the penalties to be
associated with the failure to establish
a first payment dus date on a timely
basis, the Secretary will look st the
period between when the first payment
due date should have been established
according to § 682.411(b) and the date of
the actual first payment due date. If this
period is more than 45 days,
reinsurance is lost, any special
allowance received for the period that
begins 31 days after the date the first
payment due date should have been
established according to § 682.411(b)
must be returned, and the lender must
receive a full payment or signed
repayment agreement in order for
reinsurance to be reinstated. If this
period is more than 35 days, but not
more than 45 days, a single violstion
will be assessed against the lender.

Changes: None.

Comment: Several commenters
opposed the inclusion of the phrass
““more than half of which” payment is
later made. The commenters believed
that this wording would require a major
change to the collection systems of
many lenders. They believed that
lenders should not be required to count
one half of a payment as advancing the
due date and curing delinquency for
that month. Many commenters believed
that the language should be revised to
allow a guaranty agency to determine a
reasonable payment-shortfall tolerance
if a full payment is not received before
the date the lender must consider the
borrower delinquent.

Discussion: The Secretary recognizes
that the language as written might create
substantial administrative burden
associated with half payments. The
Secretary agrees that a reasonable
payment-shortfall tolerance amount
needs to be established under which a
lender need not initiate collection
activities if the lender’s system allows
for such a tolerance. The Secretary also
believes that such a tolerance miust be
standardized across the FFEL program
and not vary by guaranty agency.

Change?’mz gr:gulati%ng ha?c'a been
revised to provide that a payment that
is within §5 of the amiount required to
advance the due date may advance the
due date if the lender's procedures
allow for that advancement.

Section 682.411(c)

Comment: Many commenters objected
to the proposal that the first collection
notice be sent by the 10th day of
delinquency. Some commenters
submitted data showing that many
borrowers who do not meet the payment
due date make a payment shortly
afterward. Commenters believe that
sending a delinquency notice to a

borrower so soon after the payment due
date was missed is counterproductive
and will increase costs to the lender
without any commensurate benefit to
the FFEL programs. Commenters also
peinted out that to provide themselves
sufficient lead time to comply with this
requirement, lenders would have to
reprogram their computer systems to
generate the late notices no laeter than
the seventh day of delinquency.
Discussion: The-Saecretary believes
that a notice sent very early in a
borrower's delinquency impresses upon
the borrower the seriousness of the
delinquency status and provides graater
incentive to the borrower to make a
payment to bring the loan current and
avoid further delinquency and default.
The Secretary does not beliave that
lenders will incur significantly greater
costs by sending the initial collection
notice by the 10th day of delinquency
rather than at a slightly later date.
Changes: None,

Section 682.411(d)

Comment: A number of commenters
objected to the proposed requirement in
the NPRM that each collection letter
sent to a borrower must include the
consequences of default, including the
possibility that litigation may be
initiated against the borrower by the
guaranty agency. The commenters felt
that collection letters sent during the
dslinquency cycle should be
progressively more forceful to be most
sffective.

Discussion: The Secretary agrees that
sending an extremely forceful collection
letter early in the delinquency cycle
may needlessly alienate a horrower
who, for any number of reasons, is
experiencing a short-term delinquency.
The Secretary also agrees that a series of
Frogressively more forceful collection

etters is likely to be more effective than
a series of identical letters,

Changes: The regulations have been
amended to require that only two of the
four letters that lenders are required to
send to delinquant borrowers outline
the consequences of default. Although
the timing of these letters is lefi to the
discretion of the lender, the Secretary
intends that the two most forceful letters
should be sent late in the delinquency
cycle, when they are likely to have the
greatest effect on the borrower.

Comment: A number of commenters
observed that the language in the NPRM
required the final demand letter to be
sent after the 180th day of delinquency.
The commenters felt that the lender
should be able to send the final demand
letter earlier than the 180th day of
delinquency in order to have more time

to prepare and file the claim with the
aranty sgency.
8uDiscu’svs:%n:":lyhe Secretary agrees with
tha commenters. The lender is required
to wait 30 days after sending the final
demand letter before filing a default
claim to give the borrower a chance to
respond before a claim is filed with the
guaranty agency. The Secretary
understands that the proposed rule
would have leR the lender with only a
short time period to file a timsly claim.
Changes: The regulations have been
amended to allow the lender to send the
final demand letter on or after the 151st
day of delinguency.

Section 682.411(e)

Comment: A number of commenters
objected to the provision that would
have required a borrower, after the final
demand letter had been sent, to avert
default only by meaking payments
sufficient to bring the loan current. The
commenters felt that lenders should
have the option of not filing a default
cleim if the borrower could meake
payments sufficient to bring the loan out
of default or sign a forbearance
agreement to cover all or some portion
of the delinquency.

Discussion: The Secretary agrees with
the commenters that there might be
circumstances where the borrower
might be able to reduce the extent of the
delinquency, and thus avoid default, but
still not be eble to repay the loan in full.

Changes: The Secretary has revised
the regulations to ellow the lender to
permit a borrower who is more than 180
days delinquent to avert default by
bringing his or her account less than 180
days delinguent. The requirement that
the borrower accomplish this by making
payments has heen deleted.

Section 682.411(g)

Comment: A commenter requested
that the Secretary clarify whether skip-
tracing may be undertaken on a
borrower prior to the skip-tracing of a
delinquent borrower required under
§682.411(g) and, if it is undertaken but
unsuccessful, whether skip-tracing
activities must be repeated when the
borrower becomes delinquent. The
commenter stated his belief that skip-
tracing should be undertaken as soon as
the lender recsives information
indicating the address of the borrower is
unknown, even if this takes place in the
grace period prior to the borrower
entering repayment.

Discussion: The Secretary g with
the commenter that a lender should
have the flexibility to undertake skip-
tracing activities as soon as the address
of a borrower becomes unknown.
Furthermore, he strongly supports this
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appreach to loan collection. The
Secretary believes that a lender should
not be required, if the skip-tracing
activities are unsuccessful, to repeat
those activities later in the borrower’s
delinquency cycle unless the lender
receives a payment or some other
communication from ths borrower
indicating the borrower’s address.

Changes: The Secretary has added a
new paragraph (g) to § 682.208
specifying that a lender may undertake
the skip-tracing activities specified im
§ 682.411(g) when a borrower is not
delinquent if the lender receives
information indicating that the
borrower's address is unknown.

Comment: Many commenters felt that
the skip-tracing requirements were
unclear and were particularly concerned
about what penalties a lender would
incur if some or all of the skip-tracing
was not performed.

Discussion: The Secretary believes
that skip-tracing should begin soon after
the lamyo:r learns the borrower's address
is unknown and continue until all
possible sources of information
available to the lender regarding the
borrower’s address hav?geen
exhausted. Once these efforts have been
concluded, or the final demand letter
has been sent, the Secrstary does not
believe that there is any point in
requiring further activity until the loan
is eligible for claim payment.

Changes: The Secretary has revised
the regulation so that a lender may be
considered to have met the requirement
to diligently attempt to locate the
borrower if it attempts to contact, by the
date of default, each individual and
entity identified in the borrower’s file
and if there is no gap of more than 45
days between attempts to contact those
individuals or entities. If the lender
does not contact one or more of the
individuals or entities identified in the
borrower’s loan file and the borrower's
address remains unknown, a singls due
diligence violation will have occurred.
If the guaranty agency requires that the
lender request preclaims assistance in
the event the borrower's address
becomes unknown, and the lender does
not request the preclaims assistance
within 10 days of when it receives
information indicating it does not know
ths borrower's current address, another
violation will be considered to have
occurred, If a lender performs no skip-
tracing on a borrowsr whose address is
unknown, up to three violations would
be considered to have occurred.
Howevsr, under the definition of “Gap
in collection activity’ in § 682.411(i), a
gap begins the day after a lender
receives information indicating the
lender does not know the borrower's

current address. A gap is also defined as
the period between collection activities.
Any attempt to contact an individual or
entity in the borrower’s loan file is a
collection activity. A gap of more than
45 days (60 for a transfer), necessitates
a cure via the lender’s receipt of a
signed repayment obligation or a full
payment. See appendix D. If a lender
does not contact each individual or
entity in the borrower's loan file by the
date of default, but no gap of more than
45 days exists, the lender must satisfy
the requirements outlined in LE.1. of
appendix D, or receive a full payment,
or & new signed reg:yment agresment
for reinsurance to be reinstated.

Section 682.412 Consequences of the
Failure of a Borrower or Student to
Establish Eligibility

Section 682.412(a}

Comment: Some commenters
expressed concern about subjecting
borrowers who receive loan proceeds
but do not attend classes to the
provisions of § 682.412, The
commenters recommended that these
borrowers be allowed to receive a grace
period and begin normel repayment on
the loan,

Discussion: Federal student financial
assistance is intended to assist students
and their parents to mest the costs of
postsecondary education. If a student
receives a FFEL program loan but does
not attend school, that student has no
costs of attendance. Therefore, the
borrower must repay immediately the
funds for which he or she is now
ineligible. The Secretary believes that an
individual who borrows and does not
matricnlate should not receive FFEL
program benefits such as the grace
period or the 10-year repayment period
normally provided to student borrowers.

Changes: Nonae.

Comment: Several commenters
objected to the subjective evaluation
that a lender would be required to make
regarding a borrower’s intentions under
proposed § 682.412, The proposed rules
specify that the lender would exercise
the provisions of § 682.412 against a
borrower if it determined that a
borrower's initial eligibility for a FFEL
program loan resulted from information
that the borrower knew or should have
known was incorrect. The commenters
stated thesa such actions should be
taken only on the basis of substantiated
fact.

Discussion: The Secretary agrees that
subjective determinations cannot be
made effectively by lenders and that
they should only undertake these
actions based on information they can
substantiate. The Secretary believes

these actions should be taken when the
lender can substantiate that a borrower,
or a student on whose behalf a perent
is borrowing, provided false or
erroneous information to support his or
her eligibility. These situations are to be
distinguished from borrower
ineligibility resulting from school
certification error or lender error in
making the loan where the Secretary
does not intend the provisions of
§682.412 to apply.

Changes: The regulations have been
revised, consistent with the changes
made to similar provisions in
§ 682.208(f) of the regulations, to require
a lender to exercise the provisions of
§682.412 when it receives substantiated
information supporting the fact that a
borrower, or a student on whose behalf
a parent is borrowing, provided false or
erroneous information upon which his
or her eligibility was based or took other
actions leading to a borrower's
ineligibility. The provisions also apply
to borrowers who receive loan proceeds
but do not attend classes.

Section 682.414 Records, Reports, and
Inspection Requirements for Guaranty
Agency Programs

Section 682.414(a)(3)

Comment: Many commenters stated
that they believed lenders should be
able to keep a copy of a signed °
repayment obligation or an affidavit of
the borrower’s debt in lieu of the
original application and promissory
note.

Discussion: The Secretary continues
to feel strongly that any standard of due
diligence that lenders are required to
exercise should require that the lender
meaintain a copy of the original
documents that are the basis of the debt.
While a signed repayment obligation or
affidavit may reflect the borrower's
affirmation of the debt's existencs, the
Secrelary believes it would be
inconsistent with his responsibilities to
allow these types of documents to be
retained in lieu of the original
application and promissory note.

Changes: None,

Section 682.414[c)

Comiment: Many commenters
questioned the Secretary’s authority in
§ 682.414(c)(2) to prohibit a guaranty
agency from requiring the presence of
an agency representative during
interviews conducted with personnel
during a review of the agency, The
commenters believe this prohibition
denies the agency due process.

Discussion: The Secretary feels that it
is imperative that the Department’s
ropresentatives have complete access to
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guaranty agency personnel and records
during reviews of the agency’s
administration of the FFEL programs.
The Secretary further believes, and prior
experience indicates, that the presence
of agency representatives during
interviews with personnel or recording
the interviews results in less than a
esudid flow of information among the
reviewers and the agency’s personnel.
The Secretary believes that an agency
receives sufficient due process related to
findings that might result from a review
and that the restriction on attendance at
interviews does not deny due process.
Changes: None.

Section 682.502 The Application To
Be a Lender

Section 682.502(b)(4)

Comment: In determining whether to
enter into an agreement with an
applicant to become a participating
lender in the Federal GSL programs, one
commenter suggested that the Secretary
consider the applicant’s default track
record under the Title IV loan programs.

Discussion: The Secretary believes
that § 682.502(b)(4) provides him with
sufficient authority to examine a
lender’s prior default experience to
determine whether to enter into an
agreement with the lender. This is
because it provides that the Secretary
will consider “whether the applicant
has had prior experience wng a similar
Federal, State, or private, nonprofit
student loan program * * *." The
Secretary believes that this allows him
to examine all aspects of a lender's
previous performance with Title IV and
other programs, including the lender’s
default rates.

Changes: None.

Section 682.505 Insurance Premium
Section 682.505(c)

Comment: One commenter argued
that there is no basis for the FISL
insurance premium calculation to be
any different from the insurance
premium calculation required by statuts
for guaranty agencies,

Discussion: The statute provides for a
separate insurance premium calculation
for FISL loans. See section 429(c) of the
Act.

Changes: None.

Section 682.507 Due Diligence in
Collecting a Loan

Section 682.507(a)(1)

Comment: Several commenters stated
that § 682.507(a)(1) should allow for the
release of endorsers or, if not, the lender
should be directed to use the due
diligence collection procedures in
§682.411 with cosigners and endorsers.

Some commenters argued that the use of
endorsers is not allowed in the FISL
program and questioned why they are
mentioned in the regulations,

- Discussion: Section 427{a)(2)(A) of the
Act provides, in part, that a loan is
insurable by the Secretary if the
promissory note or other written
agreement is made without security and
without endorsement, except
endorsement may be required if the
borrower is a minor and his or her
signature would not create a binding
obligation under applicable State law.
Clarification rega.rging the releass of
endorsers under the FISL program was
provided to lenders in Bulletin L-35,
dated June 27, 1978, This Bulletin stated
that the Secretary would not pay a
default claim on a loan made on or after
September 30, 1977 that contained an
unauthorized endorsement. However, it
allowed a lender to release an
unauthorized endorser before the loan
became delinquent without jeopardizing
Federal insurance. The Bulletin stated
further that if the borrower was a minor
(and could not legally have entered into
a contract) at the time the promissory
note was executed, the authorized
endorser could not be released.
Although due diligence steps with
respect to authorized endorsers in the
FISL program are not specified, the
collection activities required for
endorsers in § 682.411 are acceptable to
the Secretary.

Changes:r"l"he Secretary has revised
the regulations to reflect that a lender
should exercise due diligence in
collecting a loan with regard to an
authorized endorser.

Comment: Many commenters
suggested that the collection procedures
for FISL loans should parallel the due
diligence collection procedures required
of lenders in the guaranty agency
program in § 682.411.

Discussion: The Secretary does not
believe it is necessary, at this time, to
change the FISL due diligence

rocedures for lenders because loans no
onger are being made under the FISL
program. However, as there are only
minor differences between the
requirements of § 682.411 and
§ 682.507, the Secretary believes lenders
should be allowed to use the due
diligence procedures in § 682.411 in
lieu of the requirements of § 682.507.

Changes: The regulations have been
revised to state specifically that a lender
may use the due diligence procedures in
§682.411 in lieu of the requirements in
§682.507.

Section 682.508 Assignment of a Loan

Comment: Two commenters suggested
that 45 days be inserted in place of the

word “promptly” for notifying
borrowers of the purchass or assignment
of their loans. They believe this will
require lenders holding FISLs and
FFELSs to service them consistently.
Discussion: The Secretary agrees with
the commaenters that, if possible,
consistent servicing of FISL and
guaranteed loans is desirable.

Changes: The regulations have been
revised to conform to § 682.208(e){(1)
and include the 45-day notice
requirement suggested by the
commenters,

Section 682,513 Factors Affecting
Coverage of a Loan Under the Loan
Guarantee

Comment: Several commenters
recommended that the phrase “* * * or
if it would not be payable on & default
claim by the Secretary * * *" be
removed from § 682.513(b). The
commenters argued that a lender should
not be at risk for principal on eny
bankruptcy, death, or disability claim if
no action or inaction by the lender
affected whether the claim is
collectable.

Discussion: The Secretary believes
that a due diligence violation affecting
the insurability of a loan before the
lender’s filing of a death, disability, or
bankruptcy claim is sufficient grounds
to reject payment of a claim. A death,
disability, or benkruptcy should not be
an assurance to the lender that the claim
will be paid. The Secretary believes a
lender’s assurance for claim payment
must be based on its total due diligence
performance in making, disbursing,
servicing, and collecting the loan.

Changes: None.

Section 682.515 Records, Reports, and
Inspection Requirements for Federal
GSL Programs Lenders

Section 682.515(a)(3)

Comment: One commenter suggested
that this section be modified to allow
documents to be retained on optical-
disk media.

Discussion: The Secretary agrees with
the commenter that other methods for
storing and retrieving data should be
recognized.

Changes: A change has been made.
The Secretary is revising
§682.515(a)(3)(i) to include optical-disk
media or other machine readable
formats as an optional method for
storing and retrieving data. This change
has also been made in § 682 414(a)(4)(i).
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Section 682.600 Agreement Between
an Eligible School and the Secretary for
Participation in the FFEL Programs.

Section 682.600(a)(1)

Comment: Several commenters stated
that the Secretary should include
proprietary institutions and
postsecondary vocational institutions in
§ 682.600(a)(1) becauss 34 CFR 600.2
defines four types of schools as eligible
institutions. The commenters believe
that these two regulatory provisions
should be consistent to prevent any
confusion surrounding the types of
institutions that are eligible to
participate in the FFEL programs.

Discussion: The Secretary shares the
commenters’ concern regarding the need
to clarify what constitutes an eligible
institution. For purposes of the FFEL
programs, section 435(a) of the Act and
34 CFR 682.200 specify two types of
sligible institutions: institutions of
higher education and vocational
schools. A school that mests the
definition of a vocational schoo! may
also meet the definition of proprietary
institution or postsecondary vocational
institution in 34 CFR 600,2. The school
types listed in 34 CFR 600.2 are not
mutually exclusive.

Changes: None.
Section 682.600(a)(2)

Comment: One commenter
recommanded that the Secretary modify
proposed § 682.600(a)(2) to permit only
the owner or the institution’s Chief
Executive Officer to sign the written

program participation agreement on
behalf of the institution. The commenter
recommended this because he felt it was
the only way to ensure that the
institution’s most senior management
official understood the administrative
and fiduciary responsibilities required
of a participating school. The
commenter did not believe it was in the
best interest of the FFEL programs to
delegate this responsibility to another
authorized official of the school.

Discussion: The Secretary agrees with
the commenter that this change is
necessary to protect the integrity of the
FFEL programs. Further, the program
participation agreement form used by
the Department allows only for the
signature of the Chief Executive Officer
of the institution.

Changes: A change has been made.
The Secretary has revised the
regulations to specify that the Chief
Executive Officer of the institution must
sign the program participation
agreement with the Secretary.

Section 682.601 Rules for a School
That Makes or Originates Loans

Section 682.601(a)

Comment: One commenter stated that
§ 682.601(a)(3) should be modified to
stipulate that an eligible scheool lender
may not make loans to more than 25
percent of the undergraduate students at
the schoal.

Discussion: Section 435(d) of the Act
specifies that an eligible school lender
may make loans to 50 percent of its
undergraduate students. The Secretary
has no authority to change this statutory
provision.

Changes: None.

Comment: A number of commenters
recommended that the Secretary retain
the paragraph in current regulations that
allows the Secretary to consider any
evidence that suggests that a school
lender may not have provided sufficient
counseling to students to seek loans
from a commercial lender before the
school makes a loan to a student. Any
pattern of denial letters or students’
sworn statements may reveal that a
school lender did not make a good-faith
effort to counsel students to obtain loans
from a commercial lender.

Discussion: The Secretary agrees with
the commentaers.

Changes: The paragraph detailing
what the Secretary may consider in
deciding whether a school has given
sufficient counssling to students to sesk
loans from commercial lenders first has
been reinstated.

Section 682.601(b)

Comment; Many commenters stated
their objection to the proposed
elimination of the requirement that the
student have documented evidence that
he or she has been denied a loan from
a commaercial lender before obtaining a
loan from a school lender.

Discussion: The Secretary agrees with
the commenters that documentation is

to implement section
435(d)(2)(D) of the Act. This provision
of the Act specifies that, to be an sligible
lender of a FFEL loan, a school may not
meke a loan to an undergraduate
student unless the student previously
has received a loan from the school or
has besen denied a loan by an eligible
lendsr.

Changes: A change has been made.
The Secretary has revised the
regulations to require the student to
provide a written statement of denial for
a FFEL loan from an eligible commercial
lender before apglying to the school for
a FFEL program loan. Consequently, the

-written documentation requirement

previously contained in §682.601(c) of
the-Department’s current regulations has

been reinstated in these final
regulations.
Section 682.601(c)

Comment: One commenter expressad
concern that a school might use the
factors listed in §682.601(c) (1), (2), and
(3) of the NPRM when requesting a
waiver of the 50 percent school lending
limit to circumvent the requirements
contained in § 682.601(s). The
commenter belisves that a school
should be required to prove that
economically disadvantaged students
would be better off for having received
the training offered by the school when
requesting such a waiver, Further, the
commenter does not believe
“uniqueness” is a valid reason to permit
a school to take advantage of a student
who may not be & well-informed
consumer,

Discussion: The Secretary doss not
agree. Section 682.601(c) contains some,
but not all, of the factors the Secretary
uses to evaluate a school’s request to
waive the 50 percent lending limit
because lmposinf that limit would
create substantial hardships for the
school's present or prospective students.
The Secretary believes that thess factors
represent reasonable criteria to use in
determining whether a waiver will
provide access to FFEL program loans to
students who otherwise would not have
access.

Changes: None.

Section 682.602 Correspondence
School Schedule Requirements

Section 682.602(b)

Comment: One commenter objected to
the requirement that a correspondence
school establish and provide a schedule
for lesson submission to a prospective
student before the student actually
makes a commitment to enroll in a
course of study by correspondence. The
commenter od that each schedule is
individualized and that the actual
lesson due dates for each lesson that
makes up the course schedule are
contingent upon the student’s actual
program start date.

Discussion: The Secretary does not
agree with the commenter. The
Secretary believes that it is essential to
provide a prospective student who is
considering a program of study by
correspondence with a schedule
containing sufficient information to
help the student make a good decision
about unde the course of study.
The understands that a course
schedule provided before the student
enrolis is a tentative schedule that
require later modification. However,
Secretary believes that information
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provided to a prospective student on the
content of lessons in the program and
the sequence of those lessons would
greatly assist the student in determining
whether a course of study meets his or
her individual needs and lifestyle.
Finally, the Secretary believes that a
Erospocﬁve student who receives this
ind of information is more likely to
complete the program successfully.
anges: None.

Comment: One commenter
recommended that the schedule
required of dence scheols also
should contain information about the
location of any residential training

required by the X
iscusst%n: Tgmary agrees that

the location of residential training is
often an important factor in wh ®
student is able to complete a course of
study by correspondence and, therefore,
a prospactive student should have this
information before he or she mekes a
commitment to a course of study.

Changes: A change has been made.
The school is required now ta provide
the exact location of any required
residential training as part of the courss
schedule given to prospective students,

Section 682.603 Certification by a
FParticipating School in Connection With
a Loan Application

Comment: Several commenters
recommended the deletion of
§ 682.603(c), which requires that a
school delay loan certification for first
time Stafford and SLS borrowers
entering the first yeer of an
undergraduate program of study. The
commenters stated that this provision is
no longer necessary because section
428G(b)(1) of the Act now requires
delayed delivery of loan proceeds to the
same category of barrowers until 30
days after the herrower begins a course
of study.

Discussion: The Secretary agrees with
the commenters.

Changes: Section 682.603(c) of the
regulations has been deleted.

Section 682.603(d)

Comment: Several commenters
suggested that the school should not be
required to monitor annual loan limits
in certifying an application for a loan.
The commenters believe that the
school’s sole responsibility in the loan
certification process should be to
determine the applicant’s unmet need
for loan eligibility.

Discussion: A school’s responsibility
for monitoring a student’s annual loan
limits and eggregate maximum loan
limits is mandated by section 484(g) of
the Act. Also, 34 CFR 668.19(a)(4)(ii)
stipulates that a school must return to

the lender any Stafford or SLS proceeds
that, according to a financial aid
transcript, would cause the student to
exceed a loan limit under the Stafford
or SLS programs. A school is held
responsible for information relating to
an applicant’s annual and @ loan
limits to the extent that the school’s
records contain such information.
Changes: None,

Section 682.604 Processing the
Borrower’s Loan Proceeds and
Counseling Borrowers

Section 682.604(b)(2)

Comments: Many commenters
disagreed with the requirement of
§ 682.604(b)(2)(ii) that beses the school's
ability to deliver loan proceeds to a
student who delays aitendance on
whether the student notifies the school
of his or her plans. Commenters believe
that a school should be sble to consider
any student who begins attendance no
later than 30 days after the first day of
classes to have maintained eligibility for
the loan.

Discussion: The Secretary agrees that
the school should be allowed to
consider such & borrower to have
maintained eligibility and deliver the
loan proceeds even if the student does
not notify the school of his ar her
intentions. However, the school also
must comply with the made in
§ 682.604(d}(3), which requires that if
the student fails to register or begins
attendance on a delayed basis, the
school must return the check to the
lender no later than 30 days after the
first day of the period of enrollment. To
comply with this requirement, the
school must develop a system to
monitor whether students begin
attendance on a delayed basis in
sufficient time to prevent having to
return the check to the lender by the
30th day.

Changes: A change has been made. A
school may consider a student to have
maintained eligibility from the first day
of the period of snrollment if the
student delays attendance.

Comments: Many commenters
objectad to the proposal that a school
could deliver FFEL loan proceeds to a
student after the school receives notice
of its loss of institutional eligibility if
the first dishursement of the loen had
been deliversd to the student before the
institution’s receipt of the notice. The
commenters believe that the student
only will have incurred increased debt
for a program of questionable gquality
and that this provision is not in the best
interests of the FFEL programs,

Discussion: The Secretary notes that
34 CFR 668.25(c) authorizes a school to

deliver loan proceeds under these
{uly 19, 1001). Tho Secretary belioves

uly 19, 1991). The eves it
is important to provide the secand
disbursement of a FFEL program loan to
a student who has received the first
disbursement of the loan, and who has
completed a significant portion of his or
her program of study. The Secrstary
believes that a loss of access to loan
funds will present serious obstacles to
the student’s completion of the program
and will, as a result, precipitate a
default. Although the Secretary shares
the commenters’ concern that the
borrower has incurred increased debt,
the Secretary believes the borrower is
better served by having the opportunity
to complete his or her program of study
and secure employment.

Changes: None.

Section 682.604(c)(3)

Comment: Many commenters objected
to the exception provided in proposed
§ 882.604(c)(3) that would it
delivery of loan proceeds EFT
to borrowers attending an initial loan-
counseling session without written
authorization. The commenters stated
that it was unclear whether the
Secretary intended to exempt these
borrowers from providing written
authorization for the release of loan
funds or from the 30-day time frame
provided for securing written
authorization. Many commenters
qusstioned the relationship between
attending an initial loan-counseling
session and providing written
authorization.

Discussion: The Secretary agrees with
the commenters that the purpose of the
exception is unclear. The Secretary also
believes that the proposed exception
would be contrary to the Secretary’s
long-standing view that the borrower’s
written authorization for the release of
loans by EFT is a vital measure to
protsct students in the FFEL programs,—

Changes: The exception has been
deleted from § 682.604(c)(3).

Section 682.604(d)

Comments: A number of commenters
objected to the proposad requirement
under § 682.604{d)(1)(ii)(B) thatifa
student asks the school to help manags
bis or her loan funds for the academic
year, the school must establizsh a
separate trust account. Many
commenters believe that the
requirement is both administratively
burdensome and costly to a school. The
commenters alse indicated that such a
student service should be optional
rather than required.

Discussio:'ql‘he Secretary has decided
to permit, but not require, schools to
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provide this service to help students
budget loan proceeds. If a school
chooses to offer this student service, all
of the excess loan proceeds that
students request the school to hold in its
account must be maintained in a
separale account. The Secretary does
not intend to require that a separate
account be maintained for each
borrower. However, consistent with
provisions in the Campus-Based
program regulations, these may not be
commingled with other accounts of the
school. The account may be an interest-
bearing account. The Secretary
considers the interest earned by the
school on this account to be an
administrative allowance for providing
this student service.

Change: A e has been made. The
regulations have been changed to
provide that if the student requests, in -
writing, that the school hold loan funds
to assist the student in budgeting those
funds, a school may, but is not required
to do so.

Section 682.604(f)

Comment: A number of commenters
suggested that the requirement that the
initial counseling required by
§ 682.604(f) be conducted either in
person or by videotape presentation is
not a reasonable expectation for a
student who is enrolled in foreign study
abroad under the suspices of a school in
the United States.

Discussion: The Secretary agrees with
the commenters.

Change: The regulations have been
revised to provide that the initial
counssling requirement for students
enrolled in a p of study abroad
approved for credit by the home
institution will be the same as that for
students enrclled in e correspondence

program.
Section 682.605 Determining the Date
of a Student’s Withdrawal.

Section 682.605(b)(1)

Comment: Several commenters argusd
that the regulations should impose a
limit on the period in which a school
has to determine that a student has
withdrawn if the student does not
formally withdraw. They believe that a
time limit is essential because such a
determination directly affects a
student’s right to a refund and the
timely payment of a refund to a lender
on behalf of the student.

Discussion: The Secretary agrees that
there should be a maximum time period
for a school to determine a student’s
date of withdrawal under
§ 682.605(b)(1)(ii). The Secretary
believes that the lack of a specific time

period exacerbates the problem of
unpaid and untimely refunds.

Changes: A change has been made.
The Secretary has revised the
regulations to provide that if the student
drops out without notifying the school,
the school must determine the student'’s
dete of withdrawal no later than 45 days
after the expiration date of the academic
term for a school with standard terms,
and no later than 25 days aftera
student’s last date of attendance for a
schoool using clock hours or credit
hours without standard terms. The
Secretary believes the time frames
established in these regulations are
reasonable given the different methods
used for dstermining progress at various
schools.

Section 682.605(b)(2)

Comment: One commenter objected to
the proposed rule requiring a school to
determine the withdrawal date for a
student who was granted a leave of
absence, approved under paragraph (c)
of this section, and who fails to return
to school at the expiration of the leave
of absencs, to be the date of the first day
of the leavs of absence. The commenter
argued that this requirement conflicts
with the requirement of § 682.607(c)(2)
that requires a school to pay a refund to
a lender within 30 days after the last
dey of a studsnt’s approved leave of
absence should the student not resume
his or her program of study.

Discussion: The Secretary disagrees
with the commenter. The Secretary
notes that § 682.605(b)(2) establishes a
procedurs for a school to determine the
withdrawal date for a student who fails
to return to school after a leave of
absence has expired, This date is
determinead for the purpose of a school
reporting to the lender the date the
student has withdrawn from the school
and for determining when a refund must
be paid under § 682.606. The Secretary
also notes that §682.607(c}(2) requires
that a school must meke a refund, if
applicable, within 30 days after the last
day of a leave of absance, not 30 days
after the withdrawal date.

Changes: None.

Section 682.609 Remedial Actions
Section § 682.609(a)

Comment: Many commenters stated
that a borrowser whose eligibility has
been affected by & school's error in
determining financial need or in
certifying the loan application should
not lose the rights and benefits afforded
other sligible FFEL program loan
borrowers if the school is required to
purchass all or a portion of the loan.
The commenters believed that the

school should absorb any losses on
interest benefits or special allowance
payments resulting from such a
situation.

Discussion: The Secretary does not
believe that a change to the regulations
is necessary. It hu%)oen the Secretary’s
longstanding view that a student who
becomes ineligible for a loan due to a
school error does not lose his or her
rights. The school, like any other holder
of a FFEL program loan, is bound by the
terms of the promissory note. The
school is also responsible for payment
to the Secretary of any interest and
special allowance paid by the Secretary
on the ineligible portion of the loan.

Changes: None. =

Section 682.610 Administrative and
Fiscal Requirements for Participating
Schools

Section § 682.610(b)

Comment: Several commenters
recommended that § 682.610(b) of the
regulations be revised to allow a school
to keep a copy of the loan certification
data electronically transmitted by the
school to the lendyer or guaranty agency
in lieu of a copy of a paper application
form. The commenters believe it is
important for the regulations to reflect
the electronic application processing
now in place at many schools.

Discussion: The Secretary agrees that
the regulations should reflect electronic
application processing and schools
should be allowed to comply with the
record-retention requirements by
maintaining this data in a computer or
optical-disk medium. The Secretary
expects, however, that a school, upon
request, will be able to produce a hard
cogi of the loan certification data.

anges: The regulations have been
revised to allow a school to retain the
data electronically transmitted as part of
the loan certification process to satisfy
the record-retention requirements.

Section 682.610(d)

Comment: Saveral commenters
expressed concern that the 5-year
record-retention requirement under
§682.610(d)(1) is not long enough. The
commenters believe the information
contained in a school's record on a
borrower is useful when the borrower
enters the repayment period or when a
default claim is filed, which may be
after 5 years.

Discussion: The Secretary agrees with
the cornmenters. In addition, the
Secretary recognizes that there may be
instances when it is necessary for
schools to retain records to respond te
on«ioing audits,

Changes: The regulations have besn
revised to require the school to retain
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records for 5 years after the borrower’s
last day of attendance and to retain
records involved in any loan, claim, or
expenditure questioned by a Federal
audit until the audit questions have
been resolved.

Comment: A number of commenters
suggested that the on -
requirements in § 682.610(e)(2) deny a
school due and are
unreasonable,

Discussion: The Secretary believes
that it is imperative that the
Department’s representatives have
complete access to a school’s records
during an investigation of the school’s
administration of the Title IV p
Further, tha Secrstary believes, and his
experience has shown, that allowing the
presence of & school representative
during an interview with school
personnel or allowing the school to
record the interview would result in less
than a candid exchangs of information
amaong investigators and the personnel
interviewed. The Secrstary believes the
school recsives sufficient due process
related to findings that might result
from such an inspection and does not
believe that & prohibition on attendance
at interviews by achool representatives
violates due process.

Changes: None,

Section 682.610(f)

Comment: Several commenters argued
that § 682.810(§)(2), which requires the
school to notify the holder of a
borrower’s loan within 30 days of
receiving information on the borrower’s
change of permanent address, is en
administrative burden for the school
because the provision places ne limits
on the reporting requirement. The
commsnters noted that as written the
requirement applies to all borrowers
who ever attended the school for the life
of their loans, the duration of which the
school is unlikely to even know. The
commenters also indicated that the
believe the requirement is not feasigle
since loan transfers are now
commonplace and schools do not
always know the current holder of a
borrower’s loan.

Discussion: The Secretary
understands that a school might not
always know the current holder of a
borrower’s loan. However, in light of the
increasing volume of loan defaults, the
Secretary believes that schools have a
particular ibility to share any
information they have on a borrower’s
whereabouts. The agrees with
the commenters that a requirement that
the school provide informstion within
30 days of the school’s receipt of the
information throughout the life of the
borrower’'s loan, without regard to the

lender’s need for the information, might
be overly burdensome.

Changes: The regulations have been
revised to the school to notify
the current holder of the loan of a
borrower’s change of permanent address
only while the borrower is enrolled at
the school. Section 882.610(f)(1)
continues to require the school to
provide this information upon request
of the Secretary, guaranty agency, or
lender.

Section 682.700 Purpose and Scope
Section 682.700

Comment: Several commenters asked
the Secretary to clarify whether subpart
G, which governs fine, limitation,
suspension, and termination
proceedings, applies directly to actions
taken by guaranty agencies ar whether
policies of the guaranty agency must be
consistent with, but not the same as,
subpart G.

Discussion: The Secretary specifies in
§ 682.401(b)(6)(i)(A) that lender’s
eligibility may be subject to a limitation,
suspension, or termination action by a
guaranty egency under standards and
procedurps that are substantially the
same as subpart G.

Changes: None,

Section 682.701 Deﬁnitioris of Terms
Used in This Subpart

Section 682.701 Disqualification

Comment: A commenter expressed
concern that the NPRM would revise
current policy regarding the
Department's review of guaranty agency
Limitation, Suspension, and
Termination (L, S, & T) actions to allow
disqualifications based on a guaranty
agency's termination to last indefinitely
rather than the 18 months specified in
current Department bulletins. The
commenter believes that a guaranty
agency should not be able to trigger
indefinite disqualification of a lender or
school from the FFEL p
Accordingly, the commenter urged the
Secretary to incorporate the current 18-
month limitation in the final
regulations.

Discussion: Sections 882.710 and
682.711 of the regulations allow a
lender to request removal of a limitation
12 months after it is imposed and
reinstatement of its eligibility 18 months
after termination. However, section
432(h)(2)(C) of the Act specifies that the
Secretary shall not lit a disqualification
until the Secretary is satisfied that the
lender has corrected the failures that led
to the limitation, suspension, or
termination action by the guaran
agency and there are assurances that, in
the future, the lender will comply with

all program requirements. Because the
Secretary is required to apply
qualitative standards in deciding
whether ta lift senctions, he does not
believe it is appropriate to impose a
time limit such as the commenter

gang'es: None.

Section 682.702 Effect on Participation
Section 682.702(c)

Comment: Many commenters
suggested that the Secretary prohibit a
lexgger that is subject toan L, S, & T
proceeding from making a second or
subsequent disbursement on a loan for
which a guarantee commitment has
been issued.

Discussion: The Secretary believes
that it is important to provide a student
who has received the first dishbursement
of a FFEL program loan access to
subssquent disbursements of the loan.
The Secretary believes that a loss of
access for such a student will present
serious obstacles to the student’s
completion of the program and will, as
a result, precipitate a default.

Changes: None.

Section 682.704 Emergency Action
Section 682.704(c)

Comment: Many commenters
suggested that the Secratary revise the
date an emergency action becomes
effective from the date the notification
of the action is mailed to the lender to
the date the lender actually receives the
notification. The commenters believe
that such a change is necessary to
ensure that an emsrgency action doss
not becoms effective before the lender
receives notification of that action.

Discussion: The Secretary does not
agree, The Secretery believes that the
date an emergency action against a
lender becomes effective should be
consistent with the date an emergency
action taken egainst an institution
becomes effective, which, pursuant to
section 487(c)(1)(E) of the Act, is the
date on which the notification is mailed.
The regulations also specify that the
notice must be sent by certified mail,
return receipt requested.

Changes: None,

Section 682.705 Suspension
Proceedings

Section 682.705(b)}2)

Comment: M&ny commenters &
suggested that the revise the
date a lender’s msé?t::ou:{emmes
effective from the dats the notification
of the suspension is mailed to the lender
to the date the lender receives the

notification. The commenters believe
that such a change is necessary to
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ensure that the suspension does not
become effective before the lender
receives the notification cf the
suspension.

Discussion: Unlike the amergency
actions, which are intended to have
immediate effect, suspensions do not
take effect until after an opponunix is
provided for & hearing. Therefors, the
Secretary has revised the regulations to
give & lender notice of an impending
suspension.

anges: A change has been made.
The Secretary has revised the
regulations t:li;mvide that a lender's
suspension will become effective on a
proposed date that is at least 20 days
after the date the Secretary’s notics is
mailed to the lender.

Section 682.706 Limitation or
Termination Proceedings

Section 682.706(c)

Comment: One commenter suggested
that, in the event the lsnder’s owner or
an officer is convicted of, or pleads nolo
contendere or guilty to, a crime
involving FFEL program administration,
the provision lhatr:%render be subject to
automatic termination is too severe a
penalty to impose on a lender that is
discoversd to have one dishonest officer
or employee. The commenter su ed
that the discretionary authority afforded
the Secretary in § 682.712(c) should
specify that an automatic termination
under this section may be waived.

Discussion: The language in the
regulations provides that such a
criminal conviction is grounds for the
Secretary to terminate a lender’s
eligibility. It does not, however,
automatically terminate the lender’'s
eligibility. The Secretary will make this
determination on a case-by-case basis.

Changes: None.

Section 682.709 Reimbursements,
Refunds, and Offsets

Comment: A number of commenters
requested that the Secretary clarify the
authority of a guaranty agency to require
a school to repay FPEL funds owed to
borrowers and lenders. The commenters
stated that this authority should be
explicitly spelied out in the regulations
because guaranty agencies generally
identify school error that results in
liability or the repurchase of FFEL loans
by the school. ,

Discussion: The Secretary agrees that
this authority should be explicit in
regulations and also believes that the
agency's general enforcement authority
should be clarified. However, he does
not belisve that these regulatory changes
should be contained in § 682.709.

Changes: Section 682,609 of the
regulations has been revised to contain

a new paragraph (e) that specifies that

a guaranty agency may take an
emergency action against a school or
limit, suspend, or terminate the school’s
participation in the agency’s loan
guarantee program and may require the
school to repay funds to another party
or to purchase loans,

Section 682.712 Disqualification
Review of Limitation, Suspension, and
Termination Actions Taken by Guarenty
Agencies Against Lenders

Section 682.712

Comment: One commenter
recommended that if the Secretary
upholds an agency’s termination of a
lender, the Secretary also should rely
upon the agency's determination that
the lender’s failures have been
corrected. The commenter suggested
adding “guaranty agency” after
“Disqualification by the Secretary.”

Discussion: Section 432(h)(2)(B) of the
Act requires the Secretary, before lifting
any limitation, suspension, or
termination sanction imposed on a
lender, to make an independent
determination that the lender has
corrected the failures that led to the
sanction, The Secretary notes;howsver,
that nothing in the regulations prevents
a guaranty agency from continuing a
limitation or termination sanction even
if the Secretary removes a national
disqualification. The Secrstary notes
that the 1992 Amendments deleted the
term *‘disqualification” as it was
proviously used to refer to the steps by
which a guaranty agency’s sanction
against a lender or school received
national effect. This change is a change
in terminology and not in substancs,
However, the Secretary has not made
that change to this regulation. The
Secretary will issue new regulations to
conform to the new statute &t a later
date.

Changes: None,

Sections 682.712 and 682.713

thaComment: One oommantali'i suggested
t the Secretary revise the fina
regulations to provide for an evidentiary
hearing by the Department for an
institution or lender that hasan L, S, or
T action taken against it by a guaranty
agency. The commenter argued that
saction 432(h) (2) end (3) of the Act
provides that a lender or an institution
that hes an L, S, or T action taken
against it by a guaranty agency is
entitled to a trial-type evidentiary
hearing.

Discussion: The Secretary does not
agree with the commenter. The
regulations do not preclude the use of
an evidentiary hearing in a

disqualification proceeding if the
Emsiding officer determines that such a

earing is necessary. However, the
Secretary believes that evidentiary
proceedings in di ification cases
will be very rare. The only issues are
whether the guaranty agency used the
proper standards and procedures.
Moreover, under the 1992 Amendments,
the Department’s review is limited to a
review of the written record of the
proceedings and the agency’s
procedures. Thus, the issues in a
proceeding under §§ 682.712 and
682.713 should not present any
questions requiring an evidentiary
hearing

Changes: A change has been made In
§§682.712 and 682.713 of the
regulations to delete references to a
hearing on the record.

Section 682.800 Special Allowance
Payments for Loans Financed by
Proceeds of Tax-Exempt Obligations

Section 682.800(a){2)

Comment: Several commenters
recommended that the regulations be
revised to clarify that an Authority
whose Plan for Doing Business was
subsequently approved by the Governor
is eligible to receive ial allowance
on obligations issued before the
November 16, 1986, date established by
the 1986 Amendments,

Discussion: The Secretary agrees with
the commenters that this section as
currently written does not address
special allowance payments for this
category of leans.

Changes: A change has been made.
The Sec has revised
§ 682.800(a)(2) to provide for special
allowance payments on obligations
issued before November 16, 1886 on the
basis of a Plan approved by the
Governor after that date.

Section 682.801 Provisions Required
in Plan

Section 682.801(h)

Comment: A number of commenters
folt that §682.801(h), which proposed to
prohibit an Authority from issuing tax-
exempt obligations in excess of the
unmet need for student loan credit in its
service area, should be deleted because
it is not one of the criteria listed in
section 438(d)(2) of the Act.

Discussion: The Secretary agrees with
the commenters that a demonstration of
the need for tax-exempt financing iz not
required as part of the Plan. In addition,
the Department of Treasury regulations
govemh:g caps on tax-exam}n financing
prevent the excessive use of tax-exempt
financing.
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Changes: Section 682.801(h) has been
deleted from the tions. The
Secretary has also deleted the
corresponding provision in § 682.802(g].

Sections 682.802 682.805

Comment: Several commenters
recommended deleting these sections as
the authority for the approval of the
Plan for Doing Business was shifted to
the Governor of the State in the 1986
Amendments. The commenters
questioned the Secretary’s authority to
(1) regulate the required documentation
submitted with the Plan; (2) enforce,
suspend, or revoke a Plan that
previously was approved by a Governor
for the Authority’s failure to comply
with the Plan; or (3) impose sanctions
for material misrepresentations.

Discussion: The Secretary believes
that the fact that he does not directly
approve the Plan does not prohibit him
from enforcing program requirements.
Clearly, in revising section 438(d) of the
Act to provide the authority to the
Governor to approve the Authority's
Plan for Doing Business, Congress did
not intend for the Secretary to permit
non-compliance with the law.

_Changes: None,

Section 682.830 Audit Standards
Section 682.830(a)

Comment: Some commenters felt the
audit required by § 682.830 should be
limited to a financial audit and the
requirement that the audit also should
cover the Authority’s compliance with
its Plan for Doing Business should be
deleted, The commenters believe that
the guaranty agency’s program review
required under § 682.410(c) addresses
the issues normally covered by a
compliance audit and that requiring an
outside auditor to examine compliance
is duplicative. Other commenters
argued that if an Authority received a
financial and compliance audit from an
independent auditor, it should be
exempted from review by the guaranty
agency.

Discussion: The Secretary does not
agree that a guaranty agency's review
would duplicate the compliance audit
required by § 682.830, Guaranty agency
reviews often focus on a single area, e.g.,
due diligence. The Secretary believes
that the familiarity of guaranty agency
officials with the FFEL programs
provides for a more focused review than
the compliance audit would require,
Additionally, a determination of the
Authority's compliance with its Plan for
Doing Business generally is not covered
by a guaranty agency program review.
The Secretary believes, therefore, that
exempting an Authority that has

undergone an independent audit from a
guaranty agency review would run
counter to the best interests of the FFEL
programs, even if the review and the
audit overlap in some areas.

Changes: None.

Section 682.840 Prohibition Against
Discrimination as a Condition for
Receiving Special Allowance Payments

Section 682.840(b)

Comment: Several commenters
recommended the deletion of
§ 682.840(b), which prohibits an
Authority from receiving special
allowance payments on loans
guaranteed by an agency or organization
that discriminates against borrowers.
The commenters believe that an
Authority should not be held
responsible for the practices of another
entity over which the Authority has no
direct control. The commenters also
noted that section 439(e) of the Act has
a similar provision for the Student Loan
Marketing Association (“Sallie Mae”"),
but that no similar provision "
jeopardizing the special allowance on
loans held by Sallie Mae has ever been
proposed. Some commenters said that
this requirement unfairly penalizes an
Authority in a State where the guaranty
agency is prohibited by State law from
guaranteeing loans to students attending
a particular eligible institution.

Discussion: Under section 438(d)(3) of
the Act, an Authority may not engage in
any pattern or practice that results in a
denial of a borrower’s access to loans
because of the borrower’s race, sex,
color, religion, national origin, age,
handicapped status, income, attendance
at a particular eligible institution within
the area served by the Authority, the
length of the borrower's educational
program, or the borrower’s academic
year in school. The Secretary considers
an Authority “to have adopted a
practice of denying access to loans"' if
it does business with an entity (e.g., a

aranty agency) that denies access to

oans to eligible students in violation of

similar restrictions on the guaranty
agency containsed in section 428(c)(2)(F)
of the Act. Section 438(d)(3) also
requires the Secretary to deny special
allowance payments to holders of loans
that were made or purchased with funds
obtained from the Authority if the
Authority discriminates. Therefore, the
Secretary believes his authority to
withhold special allowance payments
applies to the Authority and to any
holder acting as trustee for the
Authority. The Secretary also notes that
the Department is specifically
prohibited from regulating the activities
of Sallie Mae. Nonetheless, Sallie Mae is

required to comply with the
requirements of section 439(e) of the
Act,

Changes: None.

Waiver of Proposed Rulemaking

In addition to the changes made to
part 682 based on public comment on
the notice of proposed rulemaking, the
Secretary has revised the regulations to
include technical amendments made by
certain legislation enacted subsequent to
publication of the notice of proposed
rulemaking.

It is the practice of the Secretary to
offer interested parties the opportunity
to comment on proposed regulations in
accordance with section 431(b)(2)(A) of
the General Education Provisions Act
(20 U.S.C. 1232(b)(2)(A) and the
Administrative Procedure Act, 5 U.S.C.
553. However, since these changes
merely incorporate statutory changes
into the regulations and do not
implement substantive policy, public
comment could have no effect.
Therefore, the Secretary has determined
pursuant to 5 U.S.C.(b)(B) that public
comment on the regulations is
unnecessary and contrary to the public
interest.

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
order.

Assessment of Educational Impact

In the notice of proposed rulemaking,
the Secretary requested comments on
whether the proposed regulations would
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.

Based on the response to the proposed
rules and on its own review, the
Department has determined that the
regulations in this document do not
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.

List of Subjects in 34 CFR Part 682

Administrative practice and
procedure, colleges and universities,
Education, Loan programs-sducation,
Reporting and recordkeeping
requirements, Student aid, Vocationai
education.
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Dated: December 4, 1992. °
Lamar Alexander,
Secretary of Education.
(Catalog of Federal Domestic Assistance
Number 84,032, Stafford Loan Program and
PLUS Program)

The Secretary revises 682 of title
34 of the Code of Federal Regulations to
read as follows:

PART 682—FEDERAL FAMILY
EDUCATION LOAN (FFEL) PROGRAM

Subpart A—Purpose and Scops

Sec.

682.100 The Federal Family Rducation
Loan programs.

682.101 Participation in the FFEL

programs.
682.102 Obtaining and repaying a loan.
682.103 Applicability of subparts.

Subpart B—Genoral Provisions

682,200 Definitions.

682.201 Eligible borrowers.

682.202 Permissible charges by lenders to
borrowers.

682.203 Responsible parties.

682.204 Maximum loan amounts.

682.205 Disclosure requirements for
lenders.

682.206

682.207

682.208

682.209

682.210

682.211

Due diligence in making a loan.

Due diligence in disbursing a loan,

Due diligence in servicing a loan.

Repayment of & loan.

Deferment.

Forbearance.

682.212 Prohibited transactions.

682.213 Prohibition against the use of the
Rule of 78s.

682.214 Compliance with equal credit

opportunity requirements.

Subpart C—Federal Payments of interest

and Speclai Allowancs

682.300 Psyment of interest benefits on
Stafford loans.

682.301 Eligibility of borrowers for interest
benefits on Stafford loans.

682.302 Payment of special allowance on
FFEL loans.

682.303 [Reserved]

682.304 Mothods for computing interest
benefits and special allowance,

€82.305 Procsdures for payment of interest
benefits and special allowance.

Subpart D—Administration of the Federa!

Family Education Loan Programs by a

Guaranty Agency

682.400 Agreements between & guaranty
agency and the Secretary.

682.401 Basic agreement,

682.402 Death, disability, and bankruptcy
payments.

682.403 Federal advances for claim
payments.

682.404 Federal reinsurance agreement.

682.405 [Reserved]

682.40%"Condiuom of reinsurance
coverage.

682.407 Administrative cost allowance for
guaranty agencies,

682.408 Loan disbursement through an
escrow agent.

682.409 Mandatory assignment by guaranty
agencies of defaulted loans to the
Secretary.

662.410 Fiscal, administrative, and
enforcement requirements.

682.411 Due diligence by lenders in the
collection of guaranty agency loans.

682.412 Consequences of the failure of a
borrower ar student to establish
eligibility.

682.413 Remedial actions,

682.414 Records, reports, and inspection
requirements for guaranty agency
programs,

Subpart E—Federal Guaranteed Student
Loan Programs

682.500 Circumstances under which loans
may be guaranteed by the Secretary.
682.501 Extent of Federal guarantee under

the Federal GSL programs.

682.502 The application to be a lender.

682.503 The guarantee agreement.

682,504 Issuance of Federal loan
guarantees.

682.505 Insurance premium,

682.506 Limitations on maximum loan
amounts.

682.507 Due diligence in collecting a loan.

682,508 Assignment of a loan.

682.508 Special conditions for filing a
claim.

682.510 Determination of the borrower’s
death, total and permanent disability, or
bankruptcy.

682.511 Procedures for filing a claim.

682.512 Determination of amount payable
on a cleim.

682.513 Pactors affecting coverage of a loan
under the loan guarantes.

682.514 Procedures for receipt or retention
of payments where the lender has
violated program requirements for
Federal GSL loans.

682.515 Records, reports, and inspection
requirements for Federal GSL program
lenders.

Subpart F—Requirements, Standards, and

Payments for Participating Schools

682.600 Agreement between an eligible
school and the Secretary for
participation in the FFEL p :

682.601 Rules for a school that makes or
originates loans.

682.602 Correspondence school schedule
requirements.

682.603 Certification by a participating
school in connection with a loan
application,

682.604 Processing the borrower’s loan
proceeds and counseling borrowers.

682.605 Determining the date of a student's
withdrawal.

682.606 Refund policy.

682.607 Payment of a refund to a lender.

682,608 Termination of a school’s lending
eligibility.

682.609 Remedial actions.

682.610 Administrative and fiscal
requirements for participating schools.

Subpart G—Limitation, Suspension, or
Termination of Lender Eligibllity snd
Disquaiification of Lenders and Schools
682.700 and scope.

682.701 Definitions of terms used in this

subpart.
682.702 Effect on participation.
682.703 Informal compliance procedure.
682.704 Emergency action,
682,705 Suspension proceedings.
682.706 Limitation or termination

682.707 Appeals in & limitation or
termination proceeding.

682.708 Evidence of mailing and receipt
dates.

682.709 Reimbursements, refunds, and
offsets.

682,710 Removal of limitation.

682.711 Reinstatement after termination.

682.712 Disqualification review of
limitation, suspension, and termination
actions taken by guarantee agencies
against lenders. .

682.713 Disqualification review of
limitation, suspension, and termination
actions taken by guarantee agencies
against a school.

Subpart H—Specisl Allowance Payments on
Loans Made or Purchased With Proceeds of

Tax-Exempt Obligations

682.800 Special allowance payments for
loans financed by proceeds of tax-
exempt obligations.

682.801 Provisions required in Plan.

682.802 Submission of Plan for approval—
required documentation.

682.803 Amendments to Plan for Doing
Business.

682.804 Failure to comply with Plan for
Doing Business.

682.805 Sanctions for material
misrepresentation.

682.806-682.829 |[Reserved]

682.830 Audit standards,

682.831-682.839 [Reserved]

682.840 Prohibition against discrimination
as a condition for receiving special
allowance payments.

Appendix A—Standards for Accsptable
Refund Policies by Participating Schools

Appendix B—Students Status Confirmation
Report

Appendix C—Procedures for Curing
Violations of the Due Diligence in Collaction
and Timely Filing of Claims

Applicable to FISLP and Federal PLUS
Program Loans and for Repayment of
Interest and Special Allowance Overbillings
[Bulletin L-77a]

Appendix D—Policy for Waiving the
Secretary’s Right To Recovar or Refuse To
Pay, Interests Benefits, Special Allowance,
and Reinsurance on Stafford, PLUS,
Supplemental Loans for Students, and
Consolidation Program Loans Involving
Lenders’ Violations of Federal Regulations
Perteining to Due Diligence in Collection or
Timely Filing of Claims [Bulletin 88-G-138]

Adhorhy: 20 U.S.C. 1071 to0 1087-2,
unless otherwise noted.
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Subpart A—Purpose and Scope

§682.100 The Federal Family Education
Loan programa.

(e) This part governs the following
four programs collectively referred to in
these regulations as *‘the Federal Family
Education Loan (FFEL) programs,” in
which lenders use their own funds to
make loans to enable a student or his or
her parents to pay the costs of the
student’s attendance at postsecondary
schools:

{1) Tha Federal Stafford Loan
(Stafford) Program, which encourages
making loans to undergraduate,
graduate, and professional students,

(2) The Federal Supplemental Loans
for Students (SLS) Program, which
encourages making ioans to graduate,
professional, independent
undergraduate, and certain dependent
undergraduate students.

(3) The Federal PLUS (PLUS)
Program, which encourages making
loans to parents of dependent students.
Before October 17, 1986, the PLUS
Program also provided for making loans
to graduats, professional, and
independent undergraduate students.

(4) The Federal Consolidation Loan
(Consolidation) Program, which
encourages making loans to borrowers
for the purposs of consolidating their
repayment obligations, with respect to
loans received while they were
students, under the Federal Insured
Student Loan (FISL), Stafford loan, SLS,
PLUS (as in effect before October 17,
19886), and Perkins Loan programs, and
under the Health Professions Student
Loan (HPSL) Program authorized by
subpart II of part C of Title VII of the
Public Health Service Act and for parent
PLUS borrowers whose loans were
made after October 17, 19886,

(b)(1) Except for the loans guaranteed
directly by the Secretary described in
paragraph (b)(2) of this section, a
guaranty agen? guarantees a lender
against losses due to default by the
borrower on a FFEL loan. If the guaranty
agency meets certain Federal
requirements, the guaranty agency is
reimbursed by the Secretary for all or
part of the amount of default claims it
pays to lenders.

(2)(i) The Secretary guarantees lenders
against losses—

(A) Within the Stafford Loan Program,
on loans made under Federal Insured

Student Loan (FISL) Program;

(B) Within the PLUS , on
loans made under the Federal PLUS
Program;

(C) Within the SLS Program, on loans
made under the Federal SLS Program;
and

(D) Within the Consolidation Loan
m, on loans made under the
Federal Consolidation Loan Program,

(ii) The loan programs listed in
paragraph (b)(2)(i) of this section
collectively are referred to in these
regulations as the “Federal Guaranteed
Student Loan (GSL) programs,”

(iii) The Federal GSL programs are
authorized to operate in States not
served by a guaranty agency program. In
addition, the FISL and Federal SLS
programs are authorized, under limited
circumstances, to operate in States in
which a guaranty agency program does
not serve all eligible students.

(Authority: 20 U.S.C. 1701 to 1087-2)

§682.101 Participation in the FFEL
programs.

(a) Eligible banks, savings and loan
associations, credit unions, pension
funds, insurance companies, schools,
and State and private nonprofit agencies
may make loans.

_ (g) Eligible educational institutions,
including most colleges, universities,
graduate and professional schools, and
many vocational, technical, and
correspondence schools may participate
as schools, enabling an eligible student
or his or her parents to obtain a loan to
pay for the student’s cost of education.

¢) Students who meet certain
requirements, including enrollment at a
participating school, may borrow under
the Stafford loan and SLS programs,
Parents of eligible dependent students
may borrow under the PLUS Program,
Students borrowers who have at least
$7,500 outstanding in Stafford, SLS,
FISL, Perkins, HPSL, student PLUS
loans or Parent PLUS loans borrowed
after October 16, 1986 may borrow
under the Consolidation Loan Program.

(Authority: 20 U.S.C. 1071 to 1087-2)

§682.102 Obtaining and repaying a loan.

(a) Stafford loan application.
Generally, to obtain a Stafford loan, a
student completes an application and
submits it to the school for certification.
After the school certifies the
application, the application is submitted
to a participating lender. If the lender
decides to make the loan, the lender
obtains a loan guarantee from a guaranty
agency or the Secretary.

(b) SLS loan application. Generally, to
obtain an SLS loan, a student completes
an application and submits it to the
school for certification. After the school
certifies the application, the application
is submitted to a participating lender. If
the lender decides to make the loan, the
lender obtains a loatx;l guarantee from a

aranty agency or the Secretary.
8u(c) PLyl'] loactlx, application. él;’;lerally.
to obtain a PLUS loan, both the student

and the parent complete an application
and submit it to the school for
certification. After the school certifies
the application, the application is

_ submitted to a participating lender. If

the lender decides to make the loan, the
lender obtains a loagl guarantee from a
aranty agency or the Secretary.
su(d) ansolid?tion loan application.
Generally, to obtain a Consolidation
loan, a borrower completes an
application and submits it to a lender
hofding at least one of the borrower’s
loans to be consolidated. If all the
holders of loans selected for
consolidation by the borrowsr refuse to
make a Consolidation loan, the borrower
may submit the application to any other
lender participating in the
Consolidation Loan Program. If a lender
decides to make the loan, the lender
obtains a loan guarantee from a guaranty
agencz or the Secretary.

(e) Repaying a loan—(1) General.
Generally, the borrower is obligated to
repay the full amount of the loan, late
fees, collection costs chargeable to the
borrower, and any interest not payable
by the Secretary. The borrower’s
ogligation to repay is cancelled if the
borrower dies, becomes totally and
permanently disabled, or has that
obligation discharged in bankruptcy.

(2) Stafford loan repayment.
Generally, a borrower is not required to
make any principal payments on a
Stafford loan during the time the
borrower is in school. In most cases, the
Secretary pays the interest on the
borrower's behalf during the time the
borrower is in school. When the
borrower ceases to be enrolled on at
least a half-time basis, a grace period
begins during which no principal
payments are required, and the
Secretary continues to make interest
peyments on the borrower’s behalf. At
the end of the grace period, the
repayment period begins, During the
repayment period, the borrower pays
both the principal and the interest
accruing on the loan.

(3) SLS loan repayment. Generally,
the repayment period for an SLS loan
begins immediately on the day of the
last disbursement of the loan proceeds
by the lender. The first payment of
principal and interest on an SLS loan is
duse from the borrower within 60 days
after the loan is fully disbursed unless
a borrower who is a Stafford loan
borrower requests that commencement
of repayment on the SLS loan be
deferred until the borrower’s grace
period on the Stafford loan expires’

(4) PLUS loan repayment. Generally,
the repayment period for a PLUS loan
begins immediately upon disbursement
of the loan by the lender. The first
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payment of principal and interest on a
PLUS loan is due from the borrower
within 60 days after the loan is fully
disbursed.

(5) Consolidation loan repayment.
Generally, the first payment of principal
and interest on a Consolidation loan is
due from the borrower within 60 days
after the borrower’s liability on all lcans
being consolidated has been discharged.

(6) Deferment of repayment.
Repayment of principal on a FFEL
program loan may be deferred under the
circumstances described in § 682.210.

(7) Default. If a borrower defaults on
a loan, the guarantor reimburses the
lender for the amount of its loss. The
guarantor then collects the amount
owed from the borrower. g

(Authority: 20 U.S.C. 1071 to 1087-2)

§5682.103 Appiicabliity of subparts.

(a) Subpart B of this part contains
general provisions that are applicable to
all participants in the FFEL ms.

) The lt:glllninistmtion of r:gm.
programs by a guaranty agency is
subject to subparts C, D, F, and G of this

part.
(c) The Federal FFEL programs are
subject to subparts C, E, F, and G of this

part.

(d) Certain requirements applicable to
schools under all the FFEL programs are
set forth in subpart F of this part.

(Authority: 20 U.S.C. 1071 to 1087-2)

Subpart B—Generai Provisions

§682.200 Definitions.

(a)(1)(i) The following definitions are
set forth in the Student Assistance
General Provisions, 34 CFR part 668:

Academic year

Campus-based programs

College Work-Study (CWS) Program

Consolidation Loan Program

Dependent student

Eligible program

Eligible student

Enrolled

Guaranteed Student Loen (GSL) Program

Independent student

National of the United States (Referred to as
U.S. Citizen or National in 34 CFR 668.2)

Pell Grant Program

Perkins Loan Program

PLUS Program

State

State Student Incentive Grant (SSIG) Program

Supplemental Educational Opportunity
Crant (SEQC)

Supplemental Loans for Students (SLS)
Program

(ii) The following definitions are set
forth in the regulations for Institutional
Eligibility under the Higher Education
Act of 1965, as amended, 34 CFR part
600:

Accredited

Clock hour

Educational

Eligible institution

Institution of higher education (§ 600.4)

Nationally recognized accrediting agency or
association

Preaccredited

Program of study by correspondence

Secre

tary
Vocational school

(b) The following definitions also
apply to this part:

Act. The Higher Educaticn Act of
1965, as amended, 20 U.S.C. 1071 et

se?&dual interest rate. The annual
interest rate a lender on a loan,
which may be equal to or less than the
applicable interest rate on that loan.

Applicable interest rate. The
maximum annual interest rate that a
lender may charge under the Act on a
loan.

Authorify. Any private non-profit or
public entity that may issue tax-exempt
obligations to obtain funds to be usad
for the meking or purchasing of FFEL
loans. The term “Authority” also
includes any agency, including a State
postsecondary institution or any other
instrumentality of a State or local
governmental unit, regardless of the
designation or primary purpose of that
a%ency. that may issue tax-exempt
obligations, any party authorized to
issue those obligations on behalf of a
governmental agency, and any non-
profit organization authorizog by law to
issue tax-exempt obligations.

Borrower. An individual to whom a
FFEL loan is made.

Co-maker. One of two individuals
who are joint borrowers on a PLUS loan
and who are jointly and severally liable
for repayment of the loan,

Dejault. The failure of a borrower and
endorser, if any, or joint borrowers on
a PLUS loan, to make an installment
payment when due, or to meet other
terms of the promissory neote, if the
Secretary or guaranty agency finds it
reasonable to conclude that the
borrower and endorser, if any, no longer
intend to honor the obligation to repay,
provided that this failure persists for—

(1) 180 days for a loan repayable in
monthly installments; or

(2) 240 days for a loan repayable in
less frequent installments.

Disbursement. The transfer of loan
proceeds by a lender to a borrower, a
school, or an escrow agent by issuance
of a check or by electronic funds
transfer.

Endorser. An individual who signs a

romissory note and e to repay the
oan in the event that the borrower does
not. y

Escrow agent. Any ty agency or
other sligible lender tﬂt receives the

proceeds of a FFEL loan as an
agent of an eligible lgnger for the

P of transmitting those proceeds
to the borrower or the borrower’s
school.

Estimated cost of attendance. The
tuition and fees normally assessed a
student carrying the same academic
workload as the student to whom or on
whose behalf a FFEL program loan is
sought, as determined by the school,
plus the school’s estimate of other
expenses reasonably related to
attendance at that school, for the period
of enrollment for which the loan “cl &
sought. These expenses may not inclu
the purchase of a motor vehicle. They
may include, but are not limited to—

(1) The costs for rental or purchase of
any equipment, materials, or supplies
required of all students in the student’s
course of study, except for the cost of
rental or purchass of
telecommunications equipment for a
student receiving all or part of his or her
instruction by means of that
telecommunications technology;

(2) For a student attending the
institution on at least a half-time basis,
an allowance for books, supplies,
transportation, and misoell%neous
personal expenses;

(3) If applicable, the insurance
premium for the loan;

(4) If applicable, the origination fee
for the loan;

(5) An allowance, as determined by
the school, for room and board costs
incurred by the student that includes—

(i) For a student, without dependents,
residing at home with parents, an
allowance of at least $1,500;

(ii) For a student, without
dependents, residing in institutionally
owned or operated housing, a standard
allowance based on the amount
normally assessed most of the school's
residents for room and board; and

(iii) For all other students, an
allowance of not less than $2,500 for
expenses reasonably incurred by those
students for room and board;

(6) For a student enrolled in a
program of study by correspondence,
only the tuition and fees and, if
required, books and supplies, travel,
and room and board costs incurred
specifically in fulfilling a required
period of residential training;

(7) For a student enrolled in an
educational program that normally
includes a formal program of study
abroad, reasonable costs associated with
that study;

(8) For a student with one or more
dependents, an allowance based on the
expenses reasonably incurred for
dependent care based on the number
and age of the dependents; and
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(9) For a student with a disability, an
allowance for those expenses related to
his or her disability, including special
sarvices, transportation, equipment, and
supplies that reasonably are in
and not provided by other assisting
agencies.

Estimated financial assistance. (1)
The estimated amount of assistance that
a student has been or will be awarded,
during the period of enrollment for
which the loan is sought, from Federsl,
State, institutional, or other scholarslip,
grant, financial nesd-based
em{;loymem. or loan programs,
including but not limited to—

(i) Benefits paid under section 156 of
title 42 of the United States Code
(formerly Social Security Benefits);

(ii) Veterans’ educational bensfits
paid under chapters 30, 31, 32, 34, and
35 of title 38 of the United States Code;

(iii) Educational benefits paid under
Chapters 106 and 107 of Title 10 of the
United States Code (Selected Reserve
Educational Assistance Program);

(iv) Reserve Officer Training Corps
(ROTC) scholarships and subsistence
allowances awarded under chapter 2 of
title 10 and chapter 2 of title 37 of the
United States Code;

(v) The estimated amount of other
Federal student financial aid, including,
but not limited to, a Stafford loan for
which interest benefits are payable
under this part, Pell Grants and campus-
based aid, that the student would be
expected to receive if the student
applied, whether or not the student has
applied for that aid; and

(vi) If the student is applying for a
loan to cover expenses incurred within
the same enrollment period as that for
which a prior FFEL was received, the
amount of Stafford, SLS, and PLUS loan
proceeds withheld by the lender on the
prior loan to cover the origination fee or
insurance premium, if those costs were
included in computing the borrower's
estimated cost of attendance for the
prior loan.

(2) The estimated amount of
assistance does not include those
amounts used to replace the expected
family contribution, including—

(i) Stafford loan amounts for which
interest benefits are not payable;

(ii) SLS and PLUS loan amounts;

(iii) Private and state-sponsored loan
programs; and

(iv) Perkins loan and College Work-
Study funds that the school determines
the student has declined for an
acceptable reason,

Expected family contribution. The
amount a student and his or her spouse
and family are expected to pay toward

he student's cost of attendance.

Federal GSL programs. The Federal
Insured Student Loan Program, the
Federal Supplemental Loans for
Students Program, the Federal PLUS
Program, and the Federal Consoclidation
Loan m.

Federal Insured Student Loan
Program. The loan program authorized
by Title IV-B of the Act under which
the Secretary directly insures lenders
against losses,

Foreign school. A school not located
in a State.

Full-time student. (1) A student >
enrolled in an sligible institution (other
than a student enrolled in & program of
study by correspondence) who is
carrying a full-time academic workload,
as determined by the school under
standards applicable to all students
enrolled in that student’s particular
program. The student’s workload may
include any combination of courses,
work, research, or special studies,
whether or not for credit, that the school
considers sufficient to classify the
student as a full-time student; or

(2) A student enrolled in a vocational
school (other than a student enrolled in
a program of study by correspondence)
who is carrying a workload of not less
than 24 clock-hours per week or 12
semester or quarter hours per semester
or quarter, respectively, of instruction,
or its equivalent.

Grace period. The period that begins
on the day after a Stafford loan borrower
ceases to be enrolled as at least a half-
time student at an eligible institution
and ends on the day bafore the
repayment period begins. See also
“Post-deferment grace period.”

Graduate or professional student. A
student who, for a period of
enrollment—

(1) Is enrolled in a program above the
baccalaureate level at an institution of
higher education or is enrolled in a
program leading to a first professional

degree;
eFZ) Has completed the equivalent of at

least three academic years of full-time
study at an institution of higher
education, either before entrance into
the program or as part of the program
itself; and

(3) Is not receiving aid under Title IV
of the Act as an undergraduate student
for the same period of enrollment.

Guaranty agency. A State or private
nonprofit organization that has an
agreement with the Secretary under
which it will administer a loan
guarantee program under the Act.

Half-time student. A student who is
enrolled in a participating school and is
carrying an academic workload that
amounts to at least one-half the
workload of a full-time student, as

determined by the school, and is not a
full-time student. A student enrolled
golely in an eligible program of study by
correspondence as defined in 34 CFR
668.8 is considered a half-time student.

Holder. An sligible lender in
possession of a FFEL program loan note
that is payable to, or has been assigned
to the lender, including a Federal or
State agency or an organization or
corporation acting on behalf of such an
agency and acting as a conservator,
liquidator, or receiver of an eligible
lender. :

Legal guardian. An individusl
appointed by a court to be a “‘guardian"
of a person and specifically required by
the court to use his or her financial
resources for the support of that on.

Lender. (1) The term “eligible lender”
is defined in saction 435(d) of the Act,
and in paragraphs (2)—{4) of this
definition.

(2) With respact to a National or State
chartered bank, a mutual savings bank,
a savings and loan association, a stock
savings bank, a trust company, or a
credit union—

(i) The phrase “subject to examination
and supervision” in section 435(d) of
the Act means “subject to sxamination
and supervision in its capacity as a
lender™; and

(ii) The phrase "“does not have as its
primary consumer-credit function the
making or holding of loans made to
students under this part” in section
435(d) of the Act means that the lender
does not, or in the case of a bank
holding company, the company's
wholly-owned subsidiaries as a group
do not at any time, hold FFEL p m
loans that total more than one-half of
the lender’s or subsidiaries’ combined
consumer credit loan portfolio,
including home mortgages held by the
lender or its subsidiaries,

(3) The corporate parent or other
owner of a school that qualifies as an
eligible lender under section 435(d) of
the Act is not an eligible lender unless
the corporate parent or owner itself
qualifies as an eligible lender under
section 435(d) of the Act.

(4) The term “eligible lender™ does
not include any lender that the
Secretary determines, after notice and
oppertunity for a hearing before a
designated Department official, has—

" (i) Offered, directly or indirectly,
points, premiums, payments, or other
inducements, to any educational
institution or other party to secure
applicants for FFEL loans;

i) Conducted unsolicited mailings to
a student or a student’s parents of FFEL
loan application forms, except to a
student who previously has received a
FFEL loan from the lender or to a
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student’s parent who previously has
received a FFEL loan from the lender;

(iii) Offered, directly or indirectly, a
FFEL loen to a prospective borrower to
induce the purchase of a policy of
insurance or other product or service by
the borrower or other person; or

(iv) Engaged in fraudulent or
misleading advertising with respect to
its FFEL program loan activities.

National credit bureau. A credit
bureau with a service area that
encompasses more than a single region
of the country.

Origination relationship. A special
business relationship between a school
and a lender in which the lender
delegates to the school, or to an entity
or individual affiliated with the school,
substantial functions or responsibilities
normally performed by lenders before
making FFEL program loans. In this
situation, the school is considersd to
have “originated” a loan mads by the
lender.

Origination fee. A fee that the lender
is required to pay the Secretary to help
defray the Secretary’s costs of
subsidizing the loan. The lender may
pass this fee on to the Stafford loan
borrower.

Participating school. A school that
has in effect a current agreement with
the Secrelary under § 682.600.

Period of enrollment. The period for
which a Stafford, SLS, or PLUS loan is
intended. The period of enrollment
must coincide with a bona fide
academic term established by the school
for which institutional charges are
normally assessed. The period of
enrollment is also referred to as the loan
period.

Post-deferment grace period. For a
loan made prior to October 1, 1981, a
single period of six consecutive months
beginning on the day following the last
da£ of an authorized deferment period.

epayment period. (1) For a Stafford
loan, the period beginning on the date
following the expiration of the grace
period and ending no later than 10 years
from that date, exclusive of any period
of deferment or forbearanca.

(2)(i) For a PLUS loan disbursed in
more than one installment, the period
that begins on the date the first
disbursement is made for a loan and
ending no later than 10 years from that
date, exclusive of any period of
deferment or forbearance; for a PLUS
loan disbursed in a single installment,
the period that begins on the date the
loan is disbursed and ending no later
than 10 years from that date exclusive
of any period of deferment or
forbearance.

(ii) For an SLS loan, the repayment
period begins on the date of the last

disbursement of the loan and ending no
later than 10 years from that date,
exclusive of any period of deferment or
forbearance.

(3) For a Consolidation loan, the
period that begins on the date the loan
is disbursed and ends no later than 12,
15, 20, 25 or 30 years from that date
depending upon the sum of the amount
of the Consolidation loan, and the
unpaid balance on other student loans,
exclusive of any period of deferment or
forbearance.

School. (1) An “institution of higher
education” as that term is defined in
ssction 481 of the Act.

(2) The term includes only those
individual units or programs within a
school that satisfy the definition of
"“gligible program” in 34 CFR 668.

(3) The term does not include any
educational institution that employs or
uses commissioned salespersons to
promote the availability of Stafford,
SLS, or PLUS loans for attendance at the
institution. For this purpose—

(i) A commissioned salesperson is one
who receives compensation in any form
or amount that is related to, or
calculated on the basis of, student
applications for enrollment, student
acceptances for enrollment, student
enrollments, or student retention; and

(ii) Promote the availability means—

(A) Provide a prospective or enrolled
student with FFEL loen application
forms, or names of eligible lenders;

(B) Provide other information relating
to the FFEL programs to a prospective
or enrolled student in order to
encourage the student to finance his or
her education with a FFEL loan; or

(C) Otheérwise use the availability of
FFEL loans as a recruiting or retention
tool,

(4) The term does not include any
educational institution that has a default
rate in excess of the threshold rates
established under section 435(a)(2) of
the Act.

(5) For purposes of an in-school
deferment, the term includes an eligible
institution, whether or not it
participates in any Title IV program or
has lost its eligibility to participate in
the FFEL program because of a high
default rate.

School lender. A school, other than a
correspondence school, that has entered
into a contract of guarantee under this
part with the Secretary or, a similar
agreement with a guaranty agency.

Stafford Loan Program. The loan
program authorized by Title IV-B of the
Act which encourages the making of
loans to undergraduate, graduate, and
professional students and is one of the
Federal Family Education Loan
programs. An unsubsidized Stafford

loan is a loan that does not qualify for
interest benefits under § 682.301(b).

State lender. In any State, a single
State agency or private nonprofit agency
designated by the State that has entered
into a contract of guarantee under this
part with the Secretary, or a similar
agreement with a guaranty agency.

8r?"i?mpomrily tot%lllly dist ed. %e

condition of an individual who, though
not totally and permanently disabled, is
unable to work and earn money or
attend school, during a period of at least
60 days needed to recover from injury
or illness. With regard to a disabled
dependent of a borrower, this term
means a spouse or other dependent
who, during a period of injury or illness,
requires continuous nursing or similar
services for a period of at least 90 days.

Totally andp;ennanently disabled.
The condition of an individual who is
unable to work and earmn money or
attend school because of an injury or
illness that is expected to continue
indefinitely or result in death.

Undergraduate student. A student
who is enrolled at a school in a program
of study, at or below the baccalaureate
level, that usually does not exceed four
academic years, or is up to five
academic years in length, and is
designed to lead to a degree or
certificate at or below the baccalaureate
level.

(Authority: 8 U.5.C. 1101; 20 U.S.C. 1070 to
1087-2, 1088-1098, 1141)

§682.201 Eligible borrowars.

(a) Student borrower. Except for a
refinanced SLS/PLUS loan made under
§682.209 (e) or (f), a student is eligible
to receive a Stafford loan, and an
independent undergraduate student, a
graduate or professional student, or,
subject to paragraph (a)(3) of this
section, a dependent undergraduate
student, is eligible to receive an SLS
loan, if the student meets the
requirements for an eligible student
under 34 CFR part 668, and—

(1) In the case of an undergraduate
student who seeks a Stafford loan or
SLS loan for the cost of attendance at a
school that participates in the Pell Grant
Program, has received a final
determination, or, in the case of a
student who has filed an application
with the school for a Pell Grant, a
preliminary determination, from the
school of the student’s eligibility or
ineligibility for a Pell Grant and, if
eligible, has applied for the period of
enrollment for which the loan is sought;

(2)(i) In the case of any student who
seeks an SLS loan for the cost of
attendance at a school that participates
in the Stafford Loan Program, has
received a determination of need for a
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Stafford loan, and if determined to have
need in excess of $200, has filed an
application with a lender for a Stafford
loan; and

(ii) In the casse of a student who seeks
an SLS loan for the cost of attendance
at any school that participates in the
FFEL programs, the student must have
received a certification of graduation
from a school providing sscondary
education or the recognized equivalent;

(3) For purposes of a dependent
undergracruate student’s eligibility for
an SLS loan, is a dependent
undergraduate student for whom the
financial aid administrator determines
and documents in the school’s file, after
review of the family financial
information provided by the student
and consideration of the student’s debt
burden, that the student's parents likely
will be precluded by exceptional
circumstances (e.g., the student's parent
receives only public assistance or
disability benefits, is incarcerated, or his
or her whereabouts are unknown) from
borrowing under the PLUS Program and
the student’s family is otherwise unable
to provide the ent’s exmed family
contribution. A parent’s re to
borrow a PLUS loen does not constitute
an exceptional circumstancs;

(4)(i) Reaffirms any FFEL loan amount
that previously was cancelled due to the
borrower’s total and permanent
disability; or that was discharged in
bankruptcy or that was written off.

(ii) For purposes of this paragraph,
reaffirmation means the i
acknowledgement of the loan by the
borrower in a legally binding manner,
The acknowledgement may include, but
is not limited to, the borrower—

(A) Signing a new promissory note or
repeyment schedule; or

(B) Making a payment on the loan.

(5)(i) In the case of a borrower whose
previous loan was cancelled due to total
and permanent disability, obtains a
certification from a physician that the
borrower's condition has improved and
that the borrower is able to engage in
substantial gainful activity; and

(ii) Signs a statement acknowledging
that any new FFEL loan the borrower
receives cannot ba cancelled in the
future on the basis of any present
impairment, unless that condition
substantially deteriorates;

(6) In the case of any student who
seeks a loan but does not have a
certificate of graduation from a school
providing secondary education or the

ized equivalent of such

certificate, has passed an independently
«dministered examination approved by

the Secretary; and

(7) Is not se in a medical
internship or residency program, except
for an internship in dentistry.

(b) Parent borrower. A parent is
eligible to receive a PLUS Program loan,
other than a loan made under
§ 682.209(e) or (f), if the parent—

(1) Is borrowing to pay for the
educational costs of a dependent
student who meets the ents for
an eligible student set forth in 34 CFR
part 668;

(2) Provides his or her and the
student’s social security number;

(3) Meets the requirements 'E‘elmlnlng
to citizenship and residency that apply
to the student in 34 CFR 668.7; :

(4) Meets the requirements concerning
defaults and overpayments that apply to
the student in 34 CFR 668.7;

(5) Except for the completion of a
Statement of Selective Service
Registration Status, complies with the
requirements for submission of a
Statement of Educational Purpose that
apgly to the student in 34 CFR part 668;
an .

(6) Meets the requirement of
paragraphs (a}(5) and (a)(6) of this
section.

(c) Consolidation Program borrower.
(1) An individual is eligible to receive
a Consolidation loan if, at the time of
application for a Consolidation loan, the
individual—

(i) Has an outstanding indebtedness of
not less than $7,500 on loans eligible for
consolidation under this part; and

(ii)(A) Is in a grace period preceding
repayment;

(B) Is in repayment status; or

(C)(1) Is delinquent or has made
satisfactory repayment arrangements on
a defaulted loan; and

(2) Will reenter repayment through
consolidation.

(2) A married couple is eligible to
receive a Consolidation loan in
accordance with this section if each—

(i) Agrees to be held jointly and
severally liable for the repayment of the
total amount of the Consolidation loan;

(ii) Agrees to repay the debt regardless
of any change in marital status; and

(iii) Certifies that no other application
for a Consolidation loan is pen&n and
agrees to notify the holder of any
in address.

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1082, 1091)

§682.202 Permissible charges by lenders
to borrowers.

The charges that lenders may impose
on borrowers, either directly or
indirectly, are limited to the following:

(a) Interest—(1) Applicable interest
rates under the Stafford Loan Program,

ange

(i) Subject to paragraph (a)(1){ii) of
this section, the applicable interest rate
on a Stafford loan for a borrower is—

(A) 7 percent for a loan covering a
period of instruction beginning before
January 1, 1881;

(B) 9 percent for a loan covering a
period of instruction on or
after January 1, 1981, but before
September 13, 1983;

(C) 8 percent for a loan covering a
period of instruction on or
after September 13, 1983;

(D) For a loan covering a period of
instruction beginning on or after July 1,
1988, 8 percent until 48 months slapse
after the repayment period begins, and
10 percent thereafter; S G e

(E) Subject to paragraph (a)(1)(vi)
this section, foralonnfgrwhlchthe
first disbursement is made on or after
October 1, 1992, a variable rate not to
exceed 9 percent; or

(F) Subject to paragraph (a)(1){v) of
this section, for a loan for which the
first disbursement is made on or after
October 1, 1992, 8 percent.

(ii) If the borrower, on the date the
promissory note eviden the loan is
signed, has an outstanding balance on a
previous Stafford loan the applicable
interest rate is the rate charged on that
previous Stafford loan.

(iii) If the borrower, on the date the
promissory note evidencing the loan is
signed, has no outstanding balance on a
Stafford loan but has an outstanding
balance of principal or interest on a
PLUS or SLS loan made for a period of
enrollment beginning before July 1,
1988 or on a Consolidation loan that
repaid a loan made for a period of
enrollment beginning before July 1,
1988 the applicable interest rate is the
rate provi in paragraph (a)(1){i)(C) of
this section.

(iv) If the borrower, on the date the
promissory note eviden the loan is
signed, has no outstanding co on &
Stafford, PLUS or SLS loan made for a
period of enrollment beginning before
July 1, 1988, or on a Consolidation loan
that repaid a loan made for a period of
enrollment beginning before July 1,
1988, the applicable interest rate is the
rate provided in paragraph (a)(1)(i)(D) of
this section.

(v) If the borrower, on the date the
promissory note evidencing the loan is
signed, has no outstanding Ca on &
Stafford loan but has an outstanding
balance of principal or interest on an
SLS, PLUS, or Consolidation loan, for a
Stafford loan for which the first
disbursement is made on or after
October 1, 1992, the applicable intersst
rate is the rate provided in paragraph
(a)(1)(i)(C) of this section.
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(vi) If the borrower, on the date the
promissory note evidencing the loan is
signed, has no outstanding balance of
principal or interest on any FFEL
Program loan, the applicable rate is a
variable rate, applicable to each July 1-
June 30 period, that equals the lesser
of—

(A) The bond equivalent rate of the
91-day Treasury bills auctioned at the
final auction held prior to June 1, plus
3.10 percent; or

(B) 9 percent.

(vii) For a loan with an interest rate
of 10 percent, if at the end of any
calendar quarter, the sum of the average
of the bond equivalent rates of the 91-
day Treasury bills auctioned for that
quarter, plus 3.25 percent, is less than
10 percent, the lender shall—

(A) Calculate an adjustment in an
amount specified under paragraph
{a)(1)(iv) of this section; and

(B) Credit the adjustment to reduce
ihe outstanding principal balance of the

oan as specified under ph
(a)(1)(v) of this section i‘ the ggrrower's
account is not more than 30-days
delinquent on December 31,

(viii) The amount of an adjustment for
a calendar quarter is equal to—

(A) 10 percent minus the sum of the
average of the bond equivalent rates of
the 91-day Treasury bills auctioned for
the applicable o(éutu‘ter plus 3,25 percent;

(B) Multiplied by the outstand‘x)gg
principal balance of the loan (not
inclu inf unearned interest added to
principal);

(C) Divided by 4.

(ix) No later tzan 30 calendar da
after the end of the calendar year, the
holder of the loan shall apply any
amount computed under paragraph
(a)(1)(iv) of this section to reduce the
outstanding principal balance as of
December 31.

(2) Applicable interest rates under the
PLUS program. The applicable interest
rate on a PLUS loan is—

(i) 9 percent for a loan made on or
after January 1, 1981, but before October
1,1981;

(ii) 14 percent for a loan made on or
after October 1, 1881, but before
N e ided in h

i pt as prov paragraphs
(a)(2) (iv) and (v) of this section, 12
percent for a loan made on or after
November 1, 1982;

(iv) For a loan disbursed on or after
July 1, 1887, and for any loan made
under § 682.209 (e) or (f), a variable rate,
applicable to each July 1-June 30
period, that equals the lesser of—

(A) The bond equivalent rate of the
52-week Treasury bills auctioned at the
final auction held prior to the June 1
immediately preceding the July 1-June
30 period, plus 3.25 percent; or

(B) 12 percent;

(v) For a combined repayment
schedule under § 682.209(d), the rate
that is the weighted average of the rates
of all loans included under that
schedule; and

(vi) For a loan disbursed prior to July
1, 1987, if provided for in a promissory
note, a variable rate, applicable to each
January 1-December 31 period, that
equals the lesser of—

(A) The average of the bond
equivalent rates of 91-day Treasury bills
auctioned during the 12-months ending
the November 30 preceding the January
1-December 31 period; plus 3.75
percent; or

(B) 12 percent.

(vii) For a loan for which the first
disbursement is made on or after
October 1, 1992, a variable rate,
applicable to each July 1-June 30
period, that equals the lesser of—

(A) The bond equivalent rate of the
52-week Treasury Bills auctioned at the
final auction held prior to the June 1
immediately preceding that July 1-June
30 period, plus 3.1 percent; or

(B) 10 percent.

(3) Applicable interest rates under the
SLS Program. The applicable interest
rate on an SLS Program loan is—

(i) 12 percent for a loan covering a
period of enrollment beginning on or
after October 17, 1986, but before July
1, 1987;

(ii) For a loan disbursed on or after
July 1, 1987, and for any loan made
under § 682.209 (e) or (f), a variable rate,
applicable to each July 1-June 30
period, that equals the lesser of—

(A) The bond equivalent rate of the
52-week Treasury Bills auctioned at the
final auction held prior to the June 1
immediately preceding that July 1-June
30 Sen'od. plus 3.25 percent; or

(B) 12 percent; an

(iii) For a combined repayment
schedule under § 682.209(d), the rate
that is the weighted average of the rates
of all loans included under that
schedule; and

(iv) For a loan disbursed prior to July
1, 1987, if provided for in a promissory
note, a variable rate, applicable to each
January 1-December 31 period, that
equals the lesser of—

(A) The average of the bond
equivalent rates of 91-day Treasury bills
auctioned during the 12-months ending
the November 30 preceding the January
1-December 31 period, plus 3.75
percent; or

(B) 12 percent.

(v) For a loan for which the first
disbursement is made on or after
October 1, 1992, a variable rate,
applicable to each July 1-June 30
period, that equals the lesser of—

(A) The bond equivalent rate of the
52-week Treasury Bills auctioned at the
final auction held prior to the June 1
immediately preceding that July 1-June
30 period, plus 3.1 percent; or

(g? 11 percent.

(4) Applicable interest rates under the
Consolidation Program. A Consolidation
Program loan bears interest at the rate
that is the greater of—

(i) The weighted average of interest
rates on the loans consolidated, rounded
to the nearest whole percent; or

(ii) 9 percent.

(5) Actual interest rates under the
Stafford loan, SLS, PLUS, and
Consalidation Programs, A lender may
charge a borrower an actual rate of
interest that is less than the applicable
interest rate specified in paragraphs
(a)(1)—{(4) of this section.

(b) Capitalization. (1) A lender may
add accrued interest and unpaid
insurance premiums to the borrower’s
unpaid princigal balance in accordance
with paragraph (b)(2) of this section.
This increase in the principal balance of
a loan is called “capitalization.”

(2) A lender may capitalize interest
payable by the borrower that has
accrued—

(i) During the period from the date the
first disbursement was made to the
be?inning date of the in-school period;

ii) During the in-school period or
grace period, if capitalization is
expressly authorized by the promissory
note (or with the written consent of the
borrower);

(iii) During a period of authorized
deferment;

(iv) During a period of authorized
forbearance; or

(v) During the period from the date
the first installment payment was due
until it was made.

(3) A lender may capitalize accrued
interest under paragraphs (b)(2)(ii)
through (iv) of this section no more
frequently than quarterly, except that
capitalization is again permitted when
repayment is required to begin or
resume. A lender may capitalize
accrued interest under paragraph (b)(2)
(i) and (v) of this section only on the
date repayment of principal is
scheduled to begin.

(4) Under the SLS and PLUS
programs, the lender shall require the
borrower to pay on a monthly or
quarterly basis or, with the borrower’s
written consent, capitalize on a
quarterly basis interest that has accrued
during periods in which the borrower—

(i) Is pursuing a full-time course of
study at an eligible institution;

(ii{ls pursuing at least a half-time
course of study (as determined by the
institution) during an enrollment perioa
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for which the student has obtained a
FFEL loan;

(iii) Is pursuing a course of study
pursuant to a graduate fellowship
program approved by the

(iv) Is pursuing a rehabilitation
training program for disabled
individuals that is approved by the

Secretary.

(5) For all borrowers who are in a
periad of deferment, a required medical
or dental internship forbearance, or the
in-school or grace period on a
nonsubsidized ord loan and have
agreed to monthly or uartarldy;t
payments of interest, 313 lender may
capitalize past due interest after
notification to the borrower that the
borrower’s failure to resolve any
delinquency constitutes the borrower’s
consent to capitalization of delinquent
interest and all interest that will aocrue
through the remainder of that peri

(c) Origination fee for Sta ord SLS
and PLUS loans. Except in the case of
an unsubsidized Stafford loan, a
lender—

(1) May charge a borrower an
origination fee on a subsidized Stafford
loan not to exceed the maximum rate
specified by Federal statute;

(2) Shall charge a borrower an
origination fee on an SLS or PLUS loan
of 5 percent of the principal amount of
the loan;

(3) May deduct the origination fee
from the proceeds of the loan;

(4) Shall, in the case of a loan
disbursed in multiple installments,
deduct a pro rata portion of the fee from
each disbursement; and

(5) Shall refund by a credit against the
borrower's loan balance the portion of
the origination fee previously deducted
from the loan that is attributable to any
portion of that loan that is—

(i) Returned by the school to the
lender;

(ii) Repaid within 120 days of
disbursement; or

(iii) Not delivered within 120 days of
disbursement.

(d) Insurance premium. A lender may
charge the borrower the amount of the
insurance premium paid by the lender
to the guarantor up to 3 percent of the
principal amount of the Stafford, SLS,
or PLUS loan, if that charge is provided
for in the borrower's promissory note,

(e) Administrative charge for a
refinanced PLUS or SLS Loan. A lender
may charge a borrower up to $100 to
cover the administrative costs of
a loan to a borrower under § 682.209(e)
for the purpose of refinancing a PLUS or
SLS loan to secure a variable interest

(n Late charge. (1) If authorized by the
borrower’s promissory note, the lender

s or

A may require the borrower to pay a late

charge under the circumstances
described in paragraph (f)(2) of this
section. This charge may not exceed
cents for each dollar of each late
installment.

(2) The lender may require the
borrower to ﬂny a late charge if the
borrower fails to pay all or a portion of
a required installment payment within
10 days after it is due.

(g) Collection charges. (1) If provided
for in the borrower's promissory nots,
and notwithstanding any provisions of
State law, the lender may require that
the borrower or any endorser pay costs
incurred by the lender or its agents in
collecting installments not paid when
dus, includmg but not limited to—

(i) Attorney's fees;

(ii) Court costs; and

(iii) Talegrams.

(2) The costs referred to in paragraph
(8)(1) of this section may not includs
routine collection costs associated with
preparing letters or notices or with
making personal contacts with the
borrower (e.g., local and long-distance
telephone calls).

(Authority: 20 U.S.C. 1077, 1078, 10781,
1078-2, 1078-3, 1079, 1082, 1087-1, 1091e)

§682.203 Responsible parties.

(a) Delegation of functions. A school,
lender, or guaranty agency may contract
or otherwise delegate the performance
of its functions under the Act :ﬁxd this
part to a servicing agency or other party.
This contracting or other delegation of
functions does not relieve the school,
lender, or guaranty agency of its duty to
comply with the requirements of the Act
and this part.

(b) Trustee responsibility. A lender
that holds a loan in its capacity as a
trustee assumes responsibility for

flylng with all statutory and

atory requirements imposed on any
other holders of & loan.

(Authority: 20 U.S.C. 1082)

§682,204 Maximum loan amounts.

(a) Stafford Loan Program annual
limits. (1) Except as provided in
paragraph (a)(2) of this section, the total
amount a student may borrow for any
academic year of study under the
Stafford Loan Program, including the
FISL Program, may not exceed—

(i) $2,625, in they case of an
undergraduate student who has not
successfully completed the first and
second years of the undergraduate
program of study in which he or she is
currently enrolled; ~

(ii) $4,000, in the case of an
undergraduate student who has
successfully completed the first and
second years of the undergraduate

six

program of study in which he or she is
currently enrolled; and

(m) $7,500, in the case of a graduate

rofessional student.

2)lnthemeohsmdontwhohn
n?t successfull u:npletsd the first year
of a program of undergraduate
educl:nion. the total amount a student
{ borrow may not exceed—

(1) $2,8625 forsmollment in a program
of :tudy of at least a full academic year
in length;

(ii) $1,750 for enrollment in a program
of study of at least two-thirds but less
than a full academic in length; and

(ili) $875 for enroliment in a program
of study of at least one-third but less
than two-thirds of an academic year in

len
Imtf::s ;{ord o tg unpaid

principal amount of all Stafford loans
made to a student may not exceed—

(1) $17,250, in the case of an
undergraduate student for programs of
stud at the undergraduate level; and

2) $54,750, in the case of graduate or
professnonal student, including loans for
undergraduate study.

(c) PLUS Program annual limit. The
total amount of all PLUS loans that
parents may borrow on behalf of each
dependent student for any academic
year of study may not exceed $4,000,

t(;1!1) PLUS Pm at;ﬂmit The
to arantee principal amount
of PL%uS ﬁm that parents may
borrow on behalf of each dependent
student may not exceed $20,000.

(e) SLS annual limit. (1) The
total amount of all SLS loans that &
student may borrow for any academic
year of study may not exceed $4,000 or,
if the student is entering or is enrolled
in a program of undergraduate
education that is less than one academic
{ear in length and the student’s SLS

oan application is certified pursuant to
§682.603 by the school on or after
January 1, 1890—

(i) $2,500 for a student enrolled in a

P m of study of at least 24 of an
emic year but less than a full
academic in length;

(ii) $1,500 for a student enrolled in a
rrogram of study less than %5 but at

t‘/:ofanamdemxcyeatlnlength.

(m) $0 for a student enrolled in a
program of study that is less than ¥ of
an agademic year in | !

(2) The minimum od for which a
student may apply for an SLS loan is the
greater of—

(i) The length of the institution’s
academic year; or

(ii) Seven consecutive months.

(f) SLS aggregate limit. The
total guaranteed unpaid principal
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amount of SLS Program loans made to
a student may not exceed $20,000.

(g) Treatment of Consolidation loans
for purposes of determining loan limits.
The percentags of the outstanding
balance on a Consolidation loan
counted against a borrowsr’s te
loan limits under the Stafford loan, SLS,
PLUS, Perkins Loan, or HPSL program
must equal the percentage of the
original amount of the Consolidation
loan attributable to loans made to the
borrower under that program.

(h) In no case msy a Stafford, PLUS,
or SLS loan amount exceed the
student'’s estimated cost of attendance
for the period of enrollment for which
the loan is intended, less—

(1) The student’s estimated financial
assistance for that period; and

(2) The borrower’s expected family
contribution for that period, in the case
of a Stafford loan that is eligible for
interest benefits,

(Authority: 20 U.S.C. 1075, 1078, 1078-1,
1078-2, 1078-3, 1079, 1082, 1089)

§682.205 Disclosure requirements for
lenders.

(a) Initial disclosure statement. (1)
Except in the case of a Consolidation
loan, & lender shall disclose the
information described in paragraph
(a)(2) of this ssction to a borrower in
writing before or at the time of the first
disbursement on a FFEL program loan.
The written information given to the
borrower must prominently and clearly
display, in bold print, a clear and
concise statement that the borrower is
receiving a loan that must be repaid.

(2) The lender shall provide the
borrower with—

(i) The lender’s name, the address to
which correspondence with the lender
and payments should be sent, and a
statement that the lender may sell or
transfer the loan to another party, in
which case the address and identity of
the party to which correspondence and
payments should be sent may change;

(ii) The principal amount of the loan;

(iii) The amount of any charges,
including the origination fee if
applicable, and the insurance premium,
to be collected by the lender before or
at the time of each disbursement on the
loan, and an explanation of whether
those charges ars to be deducted from
the proceeds of the loan or paid
separately by the borrower;

(iv) The actual interest rate;

(v) The annual and aggregate
maximum amounts that may be
borrowed;

(vi) A statement that information
concerning the loan, including the date
of disbursement and the amount of the

loan, will be reported to a national
credit bureau;

(vii) An explanation of when
regaymem of the loan is required and
when the borrower is required to pay
the interest that accrues on the loan;

(viii) The minimum and maximum
number of years in which the loan must
be repaid and the minimum amount of

uired annual payments;

ix) An explanation of any special
options the borrower may have for
consolideting or refinancing the loan;

(x) A statement that the borrower has
the right to prepsy all or part of the loan
at any time, without penalty;

(xi) A statement describing the
circumstances under which repayment
of the loan or interest that accrues on
the loan mey be deferred;

(xii) A statement of availability of the
Department of Defense program for
repayment of loans on the basis of
military service, as provided for in 10
U.S.C. 2171;

(xiii) The definition of “default”
found in § 682.200, and the
consequences to the borrower of a
default, including a statement
concerning likely litigation, a statement
that the defauit will be reported to a
national credit bureau, and statements
that the borrower will be liable for
substantial collection costs, that the
borrower's Federal and State income tax
refund may be withheld to pay the debt,
that the borrower’s wages will be

mished or offset, and that the

rrower will be ineligible for
additional Federal student financial aid,
as well as for assistance under most
Federal benefit programs;

(xiv) An explanation of the possible
effects of accepting the loan on the
student's aligigility for other forms of
student financial assistancs;

(xv) An explanation of any costs the
borrower may incur in the making or
collection of the loan; and ;

(xvi) In the case of a Stafford or SLS
loan, other than an SLS loan made
under § 682.209 (e) or (f) or a loan made
to a borrower attending a school that is
not in a State, a statement that the loan
proceeds will be transmitted to the
school for delivery to the borrower; and

(xvii) A statement of the total
cumulative balance, including the loan
applied for, owed to that lender, and an
estimate of, or information that will
allow the borrower to estimate, the
garojectod monthly payment amount

sed on that cumulative outstanding
balance.

(b) Separate statement of borrower
rights and responsibilities. In addition
to the disclosures required by paragraph
(a) of this section, the lender ngall
provide the borrower with a separate

statement, written in plain English, at or
prior to the time of the first
disbursement, that—

(1) Summarizes the rights and
responsibilities of the borrower with
respect to the loan; and

(2) Indicates the consequences to the
borrowsr of defaulting on the loan
described in paragraph (a)(2)(xiii) of this
section.

(c) Disclosure of repoyment
information. (1) The lender shall
disclose the information described in
paragraph (c)(2) of this section in a
written statement provided to the
borrower at or prior to the beginning of
the repayment period. In the case of a
Stafford or SLS loan, the disclosures
required by this paragreph must be
made not less than 60 deys nor more
than 240 days befors the first payment
on the loan is due from the borrower. In
the case of a FISL loan, the lender shall
make the disclosures during the grace
period. If the borrower enters the
repayment period without the lender’s
knowledge, the lender shall provide the
required disclosures to the borrower in
writing immediately upon discovering
that the borrower has entered the
repayment period.

2) The lender shall provide ths
borrower with—

(i) The lender’s name and the address
to which correspondence with the
lender and payments should be sent;

(ii) The scheduled date the repayment
period is to begin;

(iii) The estimated balance, including
the estimated amount of interest to be
capitalized, owed by the borrower as of
the date upon which the repayment
period is to begin, or the date of the
disclosure, whichever is later;

(iv) The actual interest rate on the
loan;

(v) An explanation of any fees that
may accrue or be charged to the
borrower during the repayment period;

(vi) The borrower’s repayment
schedule, including the due date of the
first installx:l:em and the numniber,
amount, an uency of payments;

(vii) Exceptfr':xqthe case og' aym
Consolidation loan, an explanation of
any special options the borrower may
have for consolidating or refinancing the
loan and of the availability and terms of
such other options;

(viii) The estimated total amount of
interest to be paid on the loan, assuming
that payments are made in accordance
with the repayment schedule; and

(ix) A statement that the borrower has
the right to prepay all or part of the loan
at any time, without penalty.

(d) Exception to disclosure
requirement. In the case of an SLS or
PLUS loan, the lender is not required to
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rovide the information in paragra S
?c)(z)(vni) of this section if the lender,
in lieu of that disclosurs, provides the
borrower with sample projections of
monthly repe{;men! amounts assuming
different levels of borrowing and
interest accruals resulting from
capitalization of interest while the
student is in school. Sample projections
must disclose the cost to the borrower
of capitalizin

(1) Principal and interest; and

(2) Interest only.

(e) Borrower may not be charged for
disclosures. The lender shall provide
the information required to be disclosed
by paragraphs (&), (b), and (c) of this
section at no cost to the borrower.
(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1082, 1083(a))

§682.206 Due diligence in making a loan.
(a) General. (1) Loan-making duties
include proce the loan application
and other raquxreg forms, approving the

borrower for a loan, determining the
loan amount, explaining to the borrower
his or her rights and responsibilities
under the loan, and completing and
having the borrower sign the promissory

note,

(2) A lender that delegates substantial
loan-making duties to a school on a loan
thereby enters into a loan origination
relationship with the school in regard to
that loan. If that relationshi exnsts the
lender may rely in good fai on
statements of e borrower ma o in the
loan application process, but may not
rely uron statements made by the
school in that process. A non-school
lender that does not have an origination
relationship with a school with respect
to a loan may rely in good faith upon
statements of both the borrower and the
school in the loan application process.
Except as provided in 34 CFR part 668,
subpart E, a school lender may rely in
good faith upon statements made by the
borrower in the loan application

process.

(b) Processing forms. Befors
disbursing a loan, a lender must
determine that all required forms have
been accurately completed by the
borrower, the student, the school, and
the lender. A lender may not ask the
borrower to sign any form before the
borrower has provided on the form all
information requested from the
borrower.

(c) Approval of borrower and
determination of loan amount. (1) A
lender may meke a loan only to an
eligible borrower. To the extent
authorized by paragraph (a)(2) of this
section, the lender may rely on the
information provided on the application
form or data electronically transmitted

to the lender by the school, the
borrower, and, if the borrower is a
Famnt. the student on whose behalf the
oan is sought, in determining the
borrower’s eligibility for a loan.

(2) In determining the amount of the
loan to be made. the lender shall review
the data on the student's cost of
attendance and estimated financial
assistance that is provided by the
school. In no case may the loan amount
exceed the student’s estimated cost of
attendance less the sum of—

(i) The student’s estimated ﬁnandal
assistance for the period of enrollment
for which the loan is intended; and

(ii) In the case of a Stafford loan that
is eligible for interest benefits, the
borrower's expocted family contribution
for that

3)A Fe der may not approve a loan
for more than the borrower requests, the
student's unmet financial need, or the
maximum established by § 682.204,
whichever is less.

(d) Promissory note. (1) The lender
shall obtain from the borrower an
executed legally enforceable promissory
note for each loan s proof of the
borrower’s indebtedness.

(2) Without the guarantor’s prior
approval, a lender may not add any

auses to, or modify any provisions of,
the most current promissory note
provided by the guarantor.

(3) The lender shall give the borrower
and any endorser or co-maker & copy of
each executed note.

(e) Security, endorsement, and co-
makers. (1) A FISL or Federal PLUS
loan must be made without security or
endorsement.

(2) A Federal PLUS Program loan may
be made to two eligible parents who
agree to be jointly liable for repayment
of the loan as co-makers.

(f) Additional requirement for
Consolidation loans. (1) Prior to
disbursement of a Consolidation loan,
the lender shall obtain from the holder
of each loan to be consclidated a
certification with respect to the loan
held by the holder that—

(i) The loan is a legal, valid, and
bmdin%obhgauon of the borrower;

(ii) The loan was made and serviced
in compliance with applicable laws and

lations; and
m%il;i) In the cass of a FFEL loan, that
the guarantee on the loan is in full force
and effect.

(2) The Consolidation loan lender
may rely in good faith on the
certification provided under paragraph
(f(1) of this section by the holder of a
loan to be consolidated.

(Authority: 20 U.S.C. 1077, 1078, 10781,

1078-2, 1078-3, 1079, 1080, 1082, 1083,
1085)

!W Due diligence in disbursing
loan.

(a) (1) This saction prescribes
procedures for lenders to follow in
disbursing Stafford, SLS, and PLUS
loans, other than a refinanced SLS or
PLUS loan made under
§682,209 (e) or (f). With respect to FISL,
Federal SLS, and Federal PLUS loans,
references to the “‘guaranty agency” in
this section shall be understood to refer
to the ““Secretary

(2) The mems of paragraphs
(b)(1) (ii) ar:ﬂ (v) of this section must be
satisfied either by the lender or by an
escrow agent with which the lender has
an agreement pursuant to § 682.408. The
lender shall comply with iarag;raph
{b)(1)(iii) of this section whether or not
it disburses to an escrow agent.

(b) (1) In disbursing a Ioan a lender—

(i) (A) May not disburse loan proceeds
prior to the issuance of the guarantee
commitment for the loan by the
guaranty agency, except with the

prior approval; and

(B)Cilust disburse a Stafford or SLS
loan in accordance with the
dxsbumment schedule provided by the
schoo

(ii) Shall disburse lo rocoeds by—
(A) A check that is m yable to
the borrower, or, if roq by the

guarantor or lender, is made co-payable
to the borrower and the school for
attendance at which the loan is
intended, and requires the personal
endorsement or other written
certification of the borrower in order to
be cashed or deposited in an account of
the borrower at a financial institution;

or

(B) If authorized by the guarantor,
electronic funds transfer to a separate
account maintained by the school as
trustee for the lender, the guaranty
agency, the Secretary, and the borrower,
that requires the written approval of the
borrower that is secured and retained by
the school for each FFEL program loan
for which funds are released from the
account;

(iii) May not disburse loan proceeds
earlier than is reasonably necessary to
meet the student's cost of attendance for
the period for which the loan is made,
and, in no case without the Secretary’s
prior approval, disburse loan proceeds
earlier than 30 deys prior to the date on
which the student is scheduled to
enroll;

(iv) Shall require an escrow agent to
disburse loan proceeds no later than 21
days after the agent receives the

proceeds from the lender;

1) Ent s ot s e erigh
A t as pro paragrap
(b)(l)(v)(C)(I) oIP this section, directly to

the school;
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(B) In the case of a PLUS loan, a check
made co-payable to the institution end
the borrower or by electronic funds
transfer to a separate account
maintained by the school as trustese for
the lender; or

(C) In the case of a student enrolled
in a study-abroad program approved for
credit at the home institution in which
the student is enrolled, if the student

uests—
re?” Directly to the student; or

(2) To the ¥:omo institution if the
borrower provides a power-of-attorney
to an individual not affiliated with the
institution to endorse the check or
complete an electronic funds transfer
authorization.

(vi) Except as provided in paragraph
(d)(2) of this section, may not disburse
a second or subsequent disbursement on
a Stafford or SLS loan to a student who
has ceased to be enrolled.

(2) Except as provided in paragraph
(b){1)(v)(C)(2) oF this section, neither a
lender nor a school may obtain a
borrower’s power of attorney or other
authorization to endorse or otherwise
approve the cashing of a loan check or
the release of funds disbursed by
slectronic funds transfer, nor may a
borrower provide this power of attorney
or authorization to anyone else.
However, the school may present the
loan check to a financial institution for
deposit in an account of the borrower
pursuant to the borrower’s written
authorization under paragraph
(b)(1)(ii)(A) of this section.

(c) A lender shall disburse any
Stafford or SLS loan, as follows:

(1) Disbursement must be in two or
more installments.

(2) No installment may exceed one-
half of the loan.

(3) At least one-half of the period of
enrollment for which the loan is made
must elapse before the second
installment is disbursed, except as
necessary to it the sacon

permi
installment to be disbursed at the
beginning of the next semester, quarter,
or similar division of the period of
enrollment,

(d)(1) Unless prohibited by the
guaranty agency, a lender may disburse
loan proceeds after the student has
ceased to be enrolled on at least a half-
time basis or after the expiration date of
the period of enrollment for which the
loan was intended, in accordance with
paragraphs (d)(2) and (3) of this section.

(2) A di ent described in
paragraph (d)(1) of this section may be
made—

(i)(A) Only if the loan proceeds will
be used to cover documented
educational to the student that
are normally included in a borrower’s

cost of attendance under section 472 of
the Act for a period of enrollment for
which the loan was intended and during
which the student was actually enrolled
on at least a half-time basis;

(B) Only if a student completed the
first 30 days of the loan period for
which the loan was intended, in the
case of a first disbursement of a loan
obtained by a student to attend the first
year of a program of undergraduate
education; or

(C) Only if the student successfully
completed the period for which the loan
was intended, in the ease of second or
subsequent disbursement; and

(ii) Within 60 days after the date the
student ceases to be enrolled on at least
a half-time basis or afer the expiration
date of the period of enroliment for
which the loan was made, whichever is
earlier.

(3) The lender shall give notice to the
school that the loan proceeds have been
disbursed in accordance with paragraph
(d)(2) of this section at the time the
lender sends the loan proceeds to the
school.

(Authority: 20 U.8.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1079, 1080, 1082, 1085)

§682.208 Due diligence In servicing s
loan.

(a) The loan servicing process
includes reporting to national credit
bureaus, responding to borrower
inquiries, and establishing the terms of
repsyment.

(b) (1) An eligible lender of a FFEL
loan shall report to at least one national
credit bureau—

(i) The total amount of FFEL loans the
lender has made to the borrower, within
90 days of each disbursement;

(ii) The outstanding balance of the
loans;

(ii) Information concerning the
repayment status of the loan, within 90
days after a change in that status from
current to delinquent;

(iv) The date the loan is fully repaid
by, or on behalf of, the borrower, or
discharged by reason of the borrower’s
death, bankruptcy, or total and
permanent disability, within 90 days
after that date;

(v) Other information required by law
to be reported.

(2) An eligible lender that has
acquired a FFEL loan shall report to at
least one national credit bureau the
information required by paragraph
(b)(1)(ii}{v) of this section within 80
days of its acquisition of the loan.

Kz’)(l)_A lender shall respond within
30 days after receipt to any inquiry from
a borrower or any endorser on a loan.

(2) When a lender learns that a
Stafford loan borrower is no longer

enrolled at an eligible school on at least
a half-time basis. the lender shall
promptly contact the borrower in order
to establish the terms of repayment.

(d) Subject to the rules regarding
maximum duration of & repsyment
period and minimum annual payment
described in § 682.209(a)(7), (c}, and (h).
nothing in this pert is intended to limit
a lender’s discretion in establishing, or,
with the borrower’s consent, revising a
borrower’s repayment schedule—

(1) To provide for graduated or
income-sensitive repeyment terms. The
Secretary strongly encourages lenders to
provide a graduated or income-sensitive
repayment schedule to a borrower
providing for at least the payment of
interest charges, unless the borrower
requests otherwiss, in order to make the
borrower’s repayment burden
commensurate with his or her projected
ability to pay; or ;

(2) To provide a single repayment
schedule for all FFEL program loans to
the borrower held by the lender.

(e)(1) If the assignment of a Stafford,
PLUS, or SLS loan is to result in a
change in the identity of the party to
whom the borrower must send
subsequent payments, the assignor and
the assignee of the loan shall, no later
than 45 days from the date the assignee
acquires a legally enforcsable right to
receive payment from the borrower on
the assigned loan, provids separate
notice to the borrower of—

(i) The assignment;

(ii) The identity of the assignes;

(iii) The name and address of the
party to whom subsequent payments
must be sent; and

(iv) The telephone numbers of both
the assignor and ths essignes.

(2) The assignor and assignee must
provide the notice required by
paragraph (e)(1) of this section
separately. Each notice must indicate
that a corresponding notice will be sent
by the other party to the asaignmené. =

(3) For purposes of this faragrap , the
term "assigned” is defined in
§ 682.401(b)(15)(ii).

(f) (1) Notwithstanding an error by the
school or lender, a lender shall follow
the procedures in § 682.412 whenever it
receives information that can be
substantiated that the borrower, or the
student on whose behalf a t has
borrowed, provided false or erroneous
information or took actions that caused
the student or borrower—

(i) To be ineligible for sll or a portion
of a loan made under this part;

(ii) To réceive a Stafford loan subject
to payment of Federal interest benefits
as provided under § 682.301, for which
he or she was ineligible; or
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(iii) To receive loan proceeds that
were not paid to the school or repaid to
the lender by or on behalf of a registered
student who—

(A) The school notifies the lender
under § 682.604(d){4) has withdrawn or
been expelled prior to the first day of
classes for the period of enrollment for
which the loan was intended; or

(B) Failed to attend school during that
period.

(2) For purposes of this section, the
term *‘guaranty agency” in § 682.412(e)
refers to the Secretary in the case of a
Federal GSL loan.

(g) If, during & period when the
borrower is not delinquent, a lender
receives information indicating it does
not know the borrower’s address, it may
commence the skip-tracing activities
specified in § 682.411(g).

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1079, 1080, 1082, 1085)

§682.209 Repayment of a ioan.

{a) Conversion of a loan to repayment
status. (1) For a PLUS loan disbursed in
one installment or a Consolidation loan,
the repayment period begins on the date
the loan is disbursed. The first payment
is due within 60 days afier the date the
loan is fully disbursed.

(2) (i) For a PLUS loan disbursed in
more than one installment, the
repayment period begins on the date of
the first diagursemem made on the loan.
The first psyment is due within 60 days
after the date the loan is fully disbursed.

(ii) For an SLS loan, ths repayment
period begins on the date the loan is
disbursad, or, if the loan is disbursed in
multiple installments, on the date of the
last disbursement of the loan. Except as
provided in paragraph (a)(2)(iii) of this
section the first psyment is due within
60 days after the date the loan is fully
disbursed.

(iii) For an SLS borrower who has not *

yet entered repayment on a Stafford
loan, the borrower may tgostpone
peyment, consistent with the grace
period on the borrower's Stafford loan.

(3)(i) Except as provided in
paragraphs (a)(4) and (5) of this section,
for a Stafford loan the repayment period

ing—

A) For a borrower with a loan for
which the applicable interest rate is 7
percent per year, not less than 9 nor
more than 12 months following the date
on which the borrower is no longer
enrolled on at least a half-time basis at
an eligible school, The length of this
?ace period is determined by the lender
or loans made under the FISL Program,
and by the guaranty agency for loans
guaranteed by the agency; and

(B) For a borrower with a loan for
which the initial applicable interest rate

is 8 or 9 percent per year, 6 months
following the date on which the
borrower is no longer enrolled on at
least a half-time basis at an eligible
school.

(ii) The first payment on a Stafford
loan is due on a d):tx:a established by the
lender that is no more than—

(A) 45 days following the first day
that the repayment period begins;

(B) 45 days from the expiration of a
deferment or forbearance period;

(C) 45 days following the end of the
grace period; or

(D) If the lender fitst learns after the
fact that the borrower has entered the
repayment period, no later than 75 days
after the date the lender learns that the
borrower has entered the repaymeant
period.

(4) For a borrower of a Stafford loan
who is a correspondence student, the
grace period specified in paragraph
(a)(3)(i) of this section begins on the
earliest of the date—

(i) The borrower completes the
program;

(ii) The borrower falls 60 days behind
the due dats for submission of a
scheduled assignment, according to the
schedule required in § 682.602.
However, a school may grant the
borrower one restoration to in-school
status if the borrower fails to submit a
lesson within this 60-day period after
the due date for submission of a
particular assignment if, within the 60-
day period, the borrower declares, in
writing, an intention to continue in the
program and an understanding that the
required lessons must be submitted on
time; or

(iii) That is 60 days following the
latest allowable date established by the
school for completing the program
under the schedule required under
§682.602.

(5) For a Stafford loan, the repayment
period begins prior to the end of the
graca period if the borrower requests in
writing and is granted a repayment
schedule that so provides. In this event,
a borrower waives the remainder of the
grace period.

{6) (i) The repayment schedule may
provide for substantially equal
installment payments or for installment
payments that increase in amount over
the repayment period.

(ii) If a graduated or income-sensitive
repayment schedule is established, it
may not provide for any single
installment that is more than three times
greater than any other installment. An
agreement as specified in paragraph
(c)(1)(ii) of this section is not required
if the schedule provides for less than the
minimum annual payment amount

specified in paragraph (c)(1)(i) of this
")) Subject to paragraphs (e)7) i)
7) (i) Subject to a)(7) (ii
through (iv) of this sectionl.)a lender
shall allow a borrower at least 5 years,
but not more than 10 years, to repay a
Stafford, SLS, or PLUS loan, calculated
from the beginning of the repayment
?eriod. Except in the case of a FISL loan
or a period of enrollment beginning on
or after July 1, 19886, the lender sha
require a borrower to fully repay a FISL
loan within 15 years after it is made.

(ii) If the borrower receives an
authorized deferment or is granted
forbearance, as described in § 682.210 or
§682.211, res; vely, the periods of
deferment or forbearance are excluded
from determinations of the 5-, 10-, and
lsﬁear eriods. .

(iii) If the minimum annual
repayment required in paragraph (c) of
this section would result in complete
repayment of the loan in less than 5
years, the borrower is not entitled to the

full S-ﬁar riod.
(iv) The borrower may, prior to the
beginning of the repayment period,

request and be granted by the lender a
repayment period of less than 5 years.
Subject to paragraph (a)(7)(iii) of this
section, a borrower who makes such a
request may, by written notice to the
lender at any time during the repayment
period, extend the repayment period to
a minimum of 5 years.

(8) If, with respect to the aggregate of
all loans held by a lender, the total
payment made by a borrower for a
monthly or similar payment period
would not otherwise be a multiple of
five dollars, the lender may round that
periodic payment to the next highest
whole dollar amount that is a multiple
of five dollars.

(b) Prepayment. (1) The borrower may
prepay the whole or any Ym of a loan
at any time without penalty. Except as
provided in paragraph (b)(2) of this
section, the lender may credit the entire
prepayment first to any late charges
accrued or collection costs and then to
any outstanding interest and then to
outstanding principal, unless the
borrower requests that the lender credit
the prepayment to future installments or
a pre;i?yment of principal.

(2) If the prepayment amount equals
or exceeds 3 full payments under the
repayment schedule established for the
loan, unless the borrower requests
otherwise, the lender may apply the
prepayment to future installments and
advance the next payment due date,
without the prior request of the
borrower. If the lender does apply
payments to future installments, it shall
notify the borrower that the payments
have been so applied, and remind the
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borrower of the re t obligation
gnd the next scheduled payment due
ate.

(c) Minimum annual payment. (1)(i)
Subject to paragraphs (c)(1) (ii) and (iii)
of this section, during each year of the
repeyment period a borrower’s total

yments to all holders of the
g:rmwer's FFEL Program loans must
total at least $600 or the unpaid balance
of all loans, including interest,
whichever amount is less. ;

(ii) If the borrower and the lende
agree, the amount paid may be less.

(2) The provisions of paragraphs (c)(1)
(i) and (ii) of this section may not result
in an extension of the 10-ysar maximum
repayment period unless forbearance, as
described in § 682.211 or deferment
described in § 682.210, has been
approved.

d) Combined repayment of a
borrower’s student PLUS and SLS loans
held by a lender. (1) A lender may, at
the request of a student borrower,
combine the borrower’s, student PLUS
and SLS loans held by it into a single

repayment schedule,
?ziv'me repeyment period on the loans
included in the combined repayment

schedule must be calculated based on
the beginning of repayment of the most
recent included loan.

(3) The interest rate on the loans
included in the new combined
repayment schedule must be the
weighted average of the rates of all
included loans.

(e) Refinancing a fixed-rate PLUS or
SLS Program loan to secure a variable
interest rate. (1) Subject to paragraph (g)
of this section, a lender may, at the
request of a borrower, refinance a PLUS
or SLS loan with a fixed interest rate in
order to permit the borrower to obtain
a variable interest rate.

(2) A loan made under paragraph
{e)(1) of this section—

(i) Must bear interest at the variable
rate described in § 682.202(a)(2)(iv); and

(ii) Masy not extend the repayment
period provided for in paragraph
(a)(7)(i) of this section.

(3) The lender may not charge an
additional insurance premium on the
loan, but may charge the borrower an
administrative fee pursuant to
§ 682.202(e).

(f) Refinancing of a fixed-rate PLUS or
SLS Program loan to secure a variable
;‘ntemst)ratebby discharge of mviou:h

oan. (1) Subject to paragraph (g) of this
section, a borrower who has applied for,
but been denied, a refinanced loan
authorized under ph () of this
section by the holder of the borrower’s
fixed-rate PLUS or SLS loan, may obtain
a loan from another lender for the

purpose of discharging the fixed-rate

loan and obtaining a variable interest
rate,

(2} A loan made under paragraph
(f)(1) of this section—

(i) Must bear interest at the variable
interest rate described in
§682.202(a)(2)(iv);

(ii) May not operate to extend the
ropayment period provided for in
paragraph (a)(7)(i) of this section; and

(i11) Must be disbursed to the holder
of the fixed-rate loan to discharge the
borrower’s obligation thereon.

(3) Upon receipt of the proceeds of a
loan made under paragraph (f)(1) of this
section, the holder of the fixed-rate loan
shall, within five business days, apply
the proceeds to discharge the borrower’s
obligation on the fixed-rate loan, and
provide the refinancing lender with
either a copy of the borrower’s original
promissory note evidencing the fixed-
rate loan or the holder’s written
certification that the borrower’s
obligation on the fixed-rate loan has
been fully discharged.

(4) The refinancing lender may charge
the borrower an insurance premium on
& loan made under paragraph (f)(1) of
this section, but may not charge a fee to
cover administrative costs.

(5) For purposes of deferments under
§682.210, the refinancing loan—

(i) Is considered a PLUS loan if any
of the included loans is a PLUS loan
made to a parent;

(ii) Is considered an SLS loan if the
combined loan does not include a PLUS
loan made to a parent; or

(iif) Is considered a loan to a “new
borrower” as defined in § 682.210(b)(7),
if all the loans that were refinanced
were made on or after July 1, 1987, for
a period of enrollment beginning on or
after that date,

(g) Conditions for refinancing certain
loans. (1) A lender may not refinance a
loan under paragraphs (e) or (f) of this
section if that loan is in default,
involves a violation of a condition of
reinsurance described in § 682,408, or,
in the case of a Federal SLS or PLUS
loan, is uninsured by the Secretary,

(2)(i) Prior to refinancing a fixed-rate
loan under graph (f) of this section,
the lender shall obtain a written
statement from the holder of the loan
certifying that—

(A) The holder has refused to
refinance the fixed-rate loan under
paragraph (e) of this section; and

(B?’Ie‘ge fixed-rate loan is sligible for
insurance or reinsurance under
para; gh (8)(1) of this section.

(ii?r'll3 e holder of the fixed-rate loan
shall, within 10 business days of
receiving a lender’s written request to

rovide a certification under J)aragraph
&)(2)0) of this section, provide the

lender with that certification, or &erovlde
the lender and the guarantor on the loen
with a written explanation of the
reasons for its inability to provide the
certification to the requesting lender.

(iii) The refinancing lender may rely
in good faith on the certification
{)rovidod by the holder of the fixed-rate

oan under paragraph (g)(2)(ii) of this
section.

(b) Consolidation loans. (1) For a
Consolidation loan, the repeyment

riod begins on the day of

sbursement, with the first payment
due within 60 days after the date of
disbursement.

(2) If the sum of the amount of the
Consolidation loan and the unpaid
balance on other student loans to the
epplicant—

i) Is equal to or greater than $7,500
but less than $10,000, the borrower shall
repay the Consolidation loan in not
more than 12 years;

(ii) Is equal to or greater than $10,000
but less than $20,000, the borrower shall
repay the Consolidation loan in not
more than 15 years;

(iii) Is equa{to or greater than $20,000
but less than $40,000, the borrower shall
repay the Consclidation loan in not
more than 20 years;

(iv) Is equal to or greater than $40,000
but less than $60,000, the borrower shall
repey the Consolidation loan in not
mors than 25 years; or

(v) Is equal to or greater than $60,000,
the borrower shall repay the
Consolidation loan in not more than 30

0ars.

(3) In order to qualif‘y] for a repayment
period under paragraph (h)(2)(ii) of this
section, the Consolidation loan must
include at least $5,000 in Title IV Part
B loans.

(4) For the purpose of samgmph (h)(2)
of this section the unpaid balance on
other student loans—

(i) May not exceed the amount of the
Consolidation loan; and

(ii) Does not include the unpaid
balance on any loan on which the
borrower is in default, unless the
borrower has made satisfactory
arrangements with the holder to repay
that loan.

(iii) May include loans received prior
to the date of the Consolidation loan
provided that the loans are included
within 180 days after the Consolidation
loan is made.

(5) A repayment schedule for a
Consolidation loan—

(i) Must be established by the lender;

(ii) Must provide for graduated or
income-sensitive repayment; and

(iii) Must require that each psyment
equal at least the interest that accrues
during the interval between scheduled
payments.
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(8) Upon receipt of the proceeds of a
loan made under paragraph (h)(2) of this
section, the holder of the underlying
loan shall promFtl apply the proceeds
to discharge fully the borrower’s
obligation on the underlying loan, and
provide the consclidating lender with
the holder’s written certification that the
borrower's obligation on the underlying
loan has been fully discharged.

(i) Treatment by a lender of
borrowers’ refunds received from
schools. (1) A lender shall treat a
payment of a borrower’s refund of
tuition or other institutional charges
received by the lender from a school as
a credit against the principal amount
owed by the berrower on the borrower’s

oan.

(2)(i) If a lender receives a refund
payment from a school on a loan that is
no longer held by that lender, or that
has been discharged by another lender
by refinancing under § 682.209(f) or by
a Consolidation loan, the lender shall
transmit the amount of the refund
payment, within 30 days of its receipt,
to the lender to whom it assigned the
loan, or to the lender that discharged the
prior loan, with an explanation of the
source of the payment.

(ii) Upon receipt of a refund
transmitted under paragraph (i)(2)(i) of
this section, the holder of the loan
promptly shall provide written notics to
the borrower that the holder has
received the refund.

(j) Certification on loans to be repaid
through consolidation, Within 10
business days after receiving a written
request for & certification from a lender
under § 682.206(f), a holder shall either
provide the requesting lender the
certification or, if it is unable to certify
to the matters described in that
paragraph, provide the requesting
lender and the guarantor on the loan at
issue with a written explanation of the
reasons for its inability to provide the
certification.

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1079, 1082, 1085)

§682.210 Deferment.

(8) General. (1) A borrower is entitled
to have periodic installment payments
of principal deferred during authorized
periods after the beginning of the
repayment period, pursuant to

agraph (gfof this section.

(2) (i) For a loan made before October
1, 1981, the borrower is also entitled to
have periodic installments of principal
deferred during the six-month period
(post-deferment grace period) that
begins after the completion of each
deferment period or combination of
those perieds, except as provided in
" paragraph (a){2)(ii) of this section.

(ii) Once a borrowsr receives a post-
deferment grace period following an
unemployment deferment, as described
in paragraph (b)(1)(v) of this section, the
borrower does not qualify for additional
post-deferment grace periods following
subsequent unemployment deferments.

(3) Interest accrues and is paid by the
borrower during the deferment period
and the post-deferment grace period, if
applicable, unless interest accrues and
is paid by the Secretary if—

(i) in the case of a Stafford loan, the
loan was determined to be eligible for
interest benefits under § 682.301 when
the loan was made; or

(ii) in the case of a Consolidation
loan, during any period the borrower
was eligible for a deferment under
section 428(b)(1)(m).

{4) As a condition for receiving a
deferment, the borrower shall request
the deferment, and provide the lender
with all information and documents
required to establish eligibility for a
specific type of deferment.

(5) An authorized deferment period
begins on the date the condition
entitling the borrower to the deferment
first exists, but not more than six
months before the date the lender
receives a request and the information
and documentation required for the
deferment.

(6) An authorized deferment period
ends on the sarlier of—

(i) The date when the condition
establishing the borrower’s eligibility for
the deferment ends;

(ii) Except as provided in paragraph
(a)(6)(iv) of this section, the date on
which, as certified by an authorized
official, the borrower’s sligibility for the
deferment is expected to end;

(iii) Except as provided in paragraph
(a)(8)(iv) of this section, the expiration
date of the period covered by any
certification required by this section to
be obtained for the deferment;

(iv) In the case of a student deferment
for a Stafford or PLUS loan made to a
borrower guaranteed by a guaranty
agency whoss student status
cenfirmation report system includes
student status reports for each borrower
with a student deferment, and in the
case of an SLS loan made to a borrower
for a period of enrollment that
commences at the same time as the
deferment, the student’s anticipated
graduation date as indicated on the loan
application, and as updated by notice to
the lender from the school or guaranty
agency; or

(v) The date when the condition
providing the basis for the borrower's
eligibility for the deferment has
continued to exist for the maximum

amount of time allowed for that type of
deferment.

(7) A lender may not deny a borrower
a deferment to which the borrower is
entitled, even though the borrower may
be delinquent, but not in default, in
making required installment payments.
The 180- or 240-day period required to
establish default does not run during the
deferment and post-deferment grace
periods. Unless the lender hes granted
the borrower forbearance under
§682,211, when the deferment and, if
applicable, the post-deferment grace
period expire, a borrower resumes any
delinquency status that existed when
the deferment period :

(8) A borrower whose loan is in
default is not eligible for a deferment as
to that loan, uniess the borrower has
made satisfactory repayment
arrangements with the holder of the
loan.

(9) The borrower promptly must
inform the lender when the condition
entitling the borrower to a deferment no
longer exists,

(10) Authorized deferments are
described in paragraph (b) of this
section. Specific requirements for sach
deferment are set forth in paragraphs (c)
through (r) of this section.

(b) Authorized deferments. (1)
Deferment is authorized for a FFEL
borrower during any period when the
borrower is—

(i) Except as provided in paragraph
(c)(4) of this section, engaged in full-
time study at a school, or at a school
that is operated by the Federal
Government (e.g., the service
academies), unless the borrower is not
a national of the United States and is
pursuing e course of study at a school
not located in a State;

(ii) Engaged in a course of study
under an eligible graduate fellowship

TOgram;

¥ (iii) Engaged in a rehabilitation
training program for disabled
individuals;

(iv) Temporarily totally disabled, or
unable to secure employment hecause
the borrower is caring for a spouss or
other dependent who is disabled and
requires continuous nursing or similar
services for up to three years; or

(v) Conscientiously seeking, but
unable to find, full-time employment in
the United States, for up to two years.

(2) For a borrower of a Stafford or SLS
loan, and fora nt borrower of a
PLUS loan made before August 15,
1983, deferment is authorized during
any period when the borrower is—

6) On active duty status in the United
States Armed Forces, or an officer in the
Commissioned Corps of the United
States Public Health Service, for up to
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three years (including any period during
which the bort;lower mcei;ed a g
deferment authorized under paragrap
(b)(5)(i) of this section);

(ii) A full-time volunteer under the
Peace Corps Act, for up to three years;

(iii) A full-time volunteer under Title
I of the Domestic Volunteer Service Act
of 1973 (ACTION programs), for up to
three years;

(iv) A full-time volunteer for a tax-
exempt organization, for up to three
years; or

(v) Engaged in an internship of
residency program, for up to two years
(including any period during which the
borrower received a deferment
authorized under paragraph (b)(5)(iii) of
this section).

(3) For a borrower of a Stafford or SLS
lcan who has been enrolled on at least
& half-time basis at an eligible
institution during the six months
preceding the beginning of this
deferment, deferment is authorized
during a period of up to six months
during which the borrower is—

(i) (A) Pregnant;

(B) Caring for his or her newbom
child; or

(C) Caring for a child immediately
following the placement of the child
with the borrower before or immediately
following adoption; and

(ii) Not attending a school or gainfully
employed.

(4) For a *‘new borrower,” as defined
in paragraph (b)(7) of this section, of a
Stafford, SLS, or PLUS loan, deferment
is authorized during periods when the
borrower is engaged in at least half-time
study at a school for a period of
enrollment for which the borrower
received a Stafford or SLS loan, unless
the borrower is not a national of the
United States and is pursuing a course
of study at a school not located in a
State.

(5) For a new borrower, as defined in
paragraph (b)(7) of this section, of a
Stafford or SLS loan, deferment is
authorized during any period when the
borrower is—

(i) On active duty status in the
National Oceanic and Atmospheric
Administration Corps, for up to three
years (including any period during
vévhfich the bomomeoeigod a i

eferment auth under paragrap
(b)(2)(i) of this section);

(ii) Up to three years of service as a
full-time teacher in a public or non-
profit private elementary or secondary
school in a teacher shortage area
designated by the Secretary under
paragraph (q{of this section.

(iif)rEngagod in an internship or
residency program, for up to two years
(including any period during which the

borrower received a deferment
authorized under paragraph (b)(2)(v) of
this section); or

(iv) A mother who has preschool-age
children (i.e., children who have not
enrolled in first grade) and who is
earning not more than $1 per hour
above the Federal minimum wage, for
up to 12 months of employment, and
who began that full-time employment
within one year of entering or re-
entering the work force. Full-time
employment involves at least 30 hours
of work a week and it expected to last
at least 3 months.

(8) For a parent borrower of a PLUS
loan, deferment is authorized during
any period when the student on whose
})ehalf the parent borrowsr received the
Oan—

(i) Is not independent as defined in
section 480(d) of the Act; and

(ii) Meets the conditions and provides
the required documentation, for any of
the deferments described in paragraphs
(b)(1)(i)—(iii) and (b)(4) of this section,

(7) For purposes of this section, a
“‘new borrower” with respect to a loan
is a barrower who, on the date he or she
signs the promissory note, has no
outstanding balance on—

(i} A Stafford, SLS, or PLUS loan
made prior to July 1, 1987 for a period
of enroliment beginning prior to July 1,
1987; or

(ii) A Consolidation loan that repaid
a loan made prior to July 1, 1987 and
for a period of enrollment beginning
prior to July 1, 1987,

(c) Student deferment. (1) Except as
provided in paragraph (c)(4) of this
section, to document eligibility for a
deferment for full-time study or half-
time study at a school, the borrower
shall provide the lender with—'

(i) A completed deferment application
or certified loan application; and

(ii) A statement, which may be on the
deferment application or a loan
application, completed by an authorized
official of the school certifying that the
borrower is enrolled on a full-time basis,
or, in the case of a deferment described
in paragraph (b)(4) of this section, on at
least a half-time basis; and

(iii) In the case of a deferment
described in paragraph (b)(4) of this
section for a borrower who is at least
half-time but less than full-time, a
statement from the financial aid
administrator of the school or other
documentation evidencing that the
borrower has received, or will receive,
a Stafford or SLS loan for the period of
enrollment for which the deferment is
sought.

(2) The lender shall consider a
deferment granted on the basis of a
certified loan application to cover the

period lasting until the anticipated
graduation date appearing on the
application, unless and until it receives
notice that the borrower has ceased the
level of study (i.e., full-time or half-
time) required for the deferment.

(3) In the case of an SLS or PLUS
barrower, the lender shall treat the
certified loan application as sufficient
documentation for a student deferment
for any outstanding SLS or PLUS loan

reviously made to the borrower that is
geld by the lender,

(4) A borrower serving in a medical
internship residency program, except
for an internship in dentistry, is
prohibited from receiving or continuing
deferment on a Stafford or SLS loan
under graph (c) of this section.

(d) Graduate fellowship deferment. (1)
To qualify for a deferment for study in
a graduate fellowship program, a
borrower shall provide the lender with
a statement from an authorized official
of the borrower’s fellowship program
certifyin

(i) That the borrower holds at least a
baccalaureate degree conferred by an
institution of higher education;

(ii) That the borrower has been
accepted or recommended by an
institution of higher education for
acceptance on a full-time basis into an

eligible graduate fellowship program;
and

(iii) The borrower’s anticipated
completion date in the program.

(2) For purposes of paragraph (d)(1) of
this section, an eligible graduate
fellowship program is a fellowship

m that—
£ (ii Provides sufficient financial
su{)port to graduate fellows to allow for
full-time study for at least six months;

(ii) Requires a written statement from
each applicant explaining the
applicant’s objectives before the award
of that financial support;

(iii) Requires a graduate fellow to
submit periodic reports, projects, or
evidence of the fellow’s progress; and

(iv) In the case of a course of study at
a foreign university, accepts the course
of study for completicn of the
fellowship program.

(e) Rehgblz"litaﬁon training program
deferment. (1) To qualify fora
rehabilitation training p
deferment, a borrower shall provide the
lender with a statement from an
suthorized official of the borrower’s
rehabilitation training program
certifying that the borrower is either
receiving, or is scheduled to receive,
services under an eligible rehabilitation

training program for disabled
individuals.
(2) For purposes of paragraph (e)(1) of

this section, an eligible rehabilitation




60338 Federal Register / Vol. 57, No. 244 / Friday, December 18, 1992 / Rules and Regulations

training program for disabled
individuals is a program that—

(i) Is licensed, approved, certified, or
otherwise recognized as providing
rehabilitation training to disabled
individuals by—

(A) A State agency with responsibility
for vocational rehabilitation programs;

(B) A State agency with responsibility

for drug abuse treatment programs;
(C) A State agency with responsibility
for mental health services

(D) A State agency with responsibility
for alcohol abuse treatment programs; or

(E) The Department of Veterans
Affairs; and

(ii) Provides or will provide the
borrower with rehabilitation services
under a written plan that—

(A) Is individualized to meet the
borrower’s needs;

(B) Specifies the date on which the
services to the borrower are expected to
end; and

(C) Is structured in a wa{that requires
a substantial commitment by the
borrower to his or her rehabilitation.
The Secretary considers a substantial
commitment by the borrower to be &
commitment of time and effort that
normally would prevent an individual
from engaging in full-time employment,
either because of the number of hours
that must be devoted to rehabilitation or
because of the nature of the
rehabilitation. For the purpose of this
paragraph, full-time employment
involves at least 30 hours of work per
week and is expected to last at least
three months.

(f) Temporary total disability
deferment. (1) To qualify for a
temporary total disability deferment, a
borrower shall provide the lender with
a statement from a physician, who isa
doctor of medicine or osteopathy and is
legally authorizad to practice, certifying
that the borrower is temporarily totally
disabled as defined in § 682.200(b).

(2) A borrower is not considered
temporarily totally disabled on the basis
of a condition that existed before he or
she applied for the ioan, unless the
condition has substantially deteriorated
so as to render the borrower temporarily
totally disabled, as substantiated by the
statement required under paragraph
(£)(1) of this section, after the borrower
submitted the loan application.

(3) A lender may not grant a
deferment based on a single certification
under paragraph (f)(1) of this section
beyond the date that is six months after
the date of certification.

(g} Dependent’s disability deferment.
(1) To qualify for a deferment given to
a borrower whose spouse or other

dependent requires continuous nursing
or similar services for a period of at lsast

90 days, the borrower shall provide the
lender with a statement—

(i) From a physician, who is a doctor
of medicine or osteopathy and is legally
authorized to practice, certifying that
the borrower’s spouse or dependent
requires continuous nursing or similar
sar;ices for a period of at least 90 days;
an

(ii) From the borrower, cemfyigﬁltha
the borrower is unable to secure
time employment because he or she is
providing continuous nursing or similar
services to the borrower’s spousa or
other dependent. For the purpose of this
paragraph, full-time employment
involves at least 30 hours of work per
week and is expected to last at least
three months.

(2) A lender may not grant a
deferment based on a single certification
under ph (g)(1) of this section
beyomi the date that is six months after
the date of the certification.

(h) Unemployment deferment. (1) To
qualify for an unemployment deferment,
a borrower shall provide the lender with
a written certification—

(i) Describing the borrower's
conscientious search for full-time
employment during the preceding six
months, except in the case of the initial
period of unemployment, including, for
each of at least six attempts to secure
employment to suppert &e period
covered by the certification—

(A) The name of the employer
contacted;

(B) The employer’s address and phone
number;

(C) The name or titls of the person
contacted; and

(ii) Setting forth the borrower’s latest
permanent home address and, if
applicable, the borrower’s latest
temporary address; and

(iii) Affirming that the borrower has
registered with a public or private
employment agency, if one is within a
50-mile radius of the borrower’s
permanent or temporary address,
specifying the agency’s name and
address and the dete of registration.

(2) A borrower may qualify for an
unemployment deferment whether or
not the borrower has been previously
employed.

(3) An unemployment deferment is
not justified if the borrower refuses to
seek or accept employment in kinds of
})ositiona or at salary and responsibility

evels for which the borrower feels over
qualified by virtue of education or
previous ience.

(4) For the purpose of this paragraph,
full-time employment involves at least
30 hours of work a week and is expected
to last at least three months.

(5) A lender may not ta
deferment based on a single certification
under ph (h)(1) of this section
beyond the date that is six months after
the date of the certification.

(8) A lender may accept, as an
alternative to the certificetion of
employer contacts required under
paragraph (h)(1)(ii) of this section,
comparable documentation the
borrower has used to meet the
requirements of the Unemployment
Insurance Service, provided it shows
the same number of contacts and
contains the same information the
borrower would be required to provide
under the Department’s lations.

(i) Military deferment. (1) To qualify
for a military deferment, a borrower
shall provide the lender with—

(i) A written statement from the
borrower’s commanding or personnel
officer certifying—

(A) That borrower is on active
duty in the Armed Forces of the United
States;

(B) The date on which the borrowsr's
service began; and :

(C) The date on which the borrower’s
service is expected to end; or

(ii)(A) A copy of the borrower’s
official military orders; and

(B) A copy of the borrower's military
identification.

(2) For the purpose of this section, the
Armed Forces means the Army, Navy,
Air Force, Marine Corps, and the Coast
Guard.

(3) A borrower enlisted in & reserve
component of the Armed Forces may
qualify for a military deferment only for
service on a full-time besis that is
expected to last for a period of at least
one year in length, as evidenced by
official military orders, unless an order
for national mobilization of reservists is
issued.

(4) A borrower enlisted in the
National Guard qualifies for a military
deferment only while the borrower is on
active duty status as a member of the
U.S. Army or Air Force Reserves, and
meets the requirements of paragraph
(i)(3) of this section.

(j) Public Health Service deferment.
To qualify for a Public Health Service
deferment, the borrower shall provide
the lender with a statement from an
authorized official of the United States
Public Health Service (USPHS)

certifyin

(1)%%9 borrower is engaged in
full-time service as an officer in the
Commissioned of the USPHS;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is ed to end.

(k) Peace Corps deferment. To qualify
for a deferment for service under the
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Peace Corps Act, the borrower shall
provide the lender with a statement
from an authorized official of the Peace
Corps certifying—

(1) That the borrower has agreed to
serve for a term of at least one year;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is expected to end.

(1) Full-time volunieer service in the
ACTION programs. To qualify for a
deferment as a full-time paid volunteer
in an ACTION program, the borrower
shall provide the lender with a
statement from an authorized official of
the program certifying—

(1) That the borrower has agreed to
serve for a term of at least one year;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is expected to snd.

(m) Deferment for full-time volunteer
service for a tax-exempt organization.
To qualify for a deferment as a full-time
paid volunteer for a tax-exempt
organization, a borrower shall provide
the lender with a statement from an
authorized official of the volunteer
program certifying—

(1) That the borrower—

(i) Serves in an organization that has
cbtained an exemption from taxation
under section 501(c)(3) of the Internal
Revenue Code of 1986;

(ii) Provides service to low-income
persens and their communities to assist
them in eliminating poverty and
poverty-related human, social, and
environmental conditions;

(iii) Does not receive compensation
that exceeds the rate prescribed under
section 6 of the Fair Labor Standards
Act of 1938 (the Federal minimum
wage), except that the tax-exempt
organization may provide health,
retirement, and other fringe benefits to
the volunteer that are substantially
equivalent to the benefits offered to
other employees of the organization;

(iv) Does not, as part of his or her
duties, give religious instruction,
conduct worship services, engage in
religious proselytizing, or engage in
fund-raising to support religious
activities; and

(v) Has agreed to serve on a full-time
basis for a term of at least one year;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is expected to end.

(n) Internship or residency deferment.

(1) To qualify for an internship or

residency deferment under paragraphs
(b)(2)(v) or (b)(5)(iii) of this section, the
borrower shall provide the lender with
a statement from an authorized official

of the organization with which the
borrower is undertaking the internship
or residency program certifying—

(i) That the internship or residency
program is a supervised training
grogr&m that requires the borrower to

old at least a baccalaureate degree
prior to acceptance into the program;

(ii) That, except for a borrower that
provides the statement from a State
official described in paragraph (n)(2) of
this section, the internship or residency
program leads to a degree or certificate
awarded by an institution of higher
education, a hospital, or a health care
facility that offers postgraduate training;

(iii) That the borrower has been
accepted into the internship or
residency program; and

(iv) The anticipated dates on which
the borrower will begin and complete
the internship or residency program, or,
in the case of a borrower providing the
statement described in paragraph (n)(2)
of this section, the anticipated date on
which the borrower will begin and
complete the minimum period of
participation in the internship program
that the State requires be completed
before an individual may be certified for
professional practice or service,

(2) For a borrower who does not
provide a statement certifying to the
matters set forth in paragraph (n)(1)(ii)
of this section to qualify for an
internship deferment under paragraph
(b)(2)(v) of this section, the borrower
shall provide the lender with a
statement from an official of the
appropriate State licensing agency
certifying that the internship or
residency program, or a portion thereof,
is required to be completed before the
borrower may be certified for
professional practice or service.

(o) Parental-leave deferment. (1) To
qualify for the parental-leave deferment
described in paragraph (b)(3) of this
section, the borrower shall provide the
lender with—

(i) A statement from an authorized
official of a participating school
certifying that the borrower was
enrolled on at least a half-time basis
during the six months preceding the
beginning of the deferment period;

(ii) A statement from the borrower
certifying that the borrower—

(A) Is pregnant, caring for his or her
newborn child, or caring for a child
immediately following the placement of
the child with the borrower in

‘connection with an adoption;

(B) Is not, and will not be, attending
school during the deferment period; and

(C) Is not, and will not be, engaged in
full-time employment during the
deferment period; and

(iii) A physician’s statement
demonstrating the existence of the
pregnancy, a birth certificate, or a
statement from the adoption agency
official evidencing a pre-adoption
placement.

(2) For purposes of paragraph
(0)(1)(ii)(C) of this section, Fuﬁ-time
employment involves at least 30 hours
of wark per week and is expected to last
at least three months.

(p) NOAA deferment. To qualify for a
National Oceanic and Atmospheric
Administration (NOAA) deferment, the
borrower shall provide the lender with
a statement from an authorized official
of the NOAA corps, certifying—

(1) That the borrower is on active duty
service in the NOAA corps;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower's
service is expected to end.

(q) Targeted teacher deferment. (1) To
qualify for a targeted teacher deferment
under paragraph (b)(5)(ii) of this section,
the borrower, for each school year of
service for which a deferment is
requested, must provide to the lender—

i) A statement by the chief
administrative officer of the public or
nonprofit private elementary or
secondary school in which the borrower
is teaching, certifying that the borrower
is employed as a full-time teacher; and

(ii) A certification that he or she is
teaching in a teacher shortage area
designated by the Secretary as provided
in paragraphs (q) (5) through (7) of this
section, as described in paragraph (q)(2)
of this section.

(2) In order to satisfy the requirement
for certification that a borrower is
teaching in a teacher shortage area
designated by the Secretary, a borrower
must do one of the following:

(i) If the borrower is teaching in a
State in which the Chief State School
Officer has complied with paragraph
(q)(3) of this section and provides an
annual listing of designated teacher
shortage areas to the State's chief
administrative officers whose schools
are affected by the Secretary's
designations, the borrower may obtain a
certification that he or she is teaching in
a teacher shortage area from his or her
school’s chief administrative officer.

(ii) If a borrower is teaching in a State
in which the Chief State School Officer
has not complied with paragraph (q)(3)
of this section or does not provide an
annual listing of designated teacher
shortage areas to the State’s chief
administrative officers whose schools
are affected by the Secretary's
designations, the borrower must obtain
certification that he or she is teaching in
a teacher shortage area from the Chief
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State School Officer for the State in
which the borrower is teaching.

(3) In the case of a State in which
borrowers wish to obtain certifications
as provided for in paragraph (q)(2)(i) of
this section, the State’s Chief State
School Officer must first have notified
the Secretary, by means of a one-time
written assurance, that he or she
provides annually to the State’s chief
administrative officers whose schools
ara affected by the Secretary’s
designations and the guaranty agency
for that State, a listing of the teacher
shortage areas designated by the

as provided for in paragraphs
(g) (5) through (7) of this section.

(4) If a borrower who receives a
deferment continues to teach in the
same teacher shortage area as that in
which he or she was teaching when the
deferment was originally granted, the
borrower shall, at the borrower’s

uest, continue to receive the
deferment for those subsequent years,
up to the three-year maximum
deferment period, even if his or her
position does not continue to be within
an area designated by the Secretary as
a teacher shortage area in those
subsequent years. To continue to receive
the deferment in a subsequent year
under this paragraph, the borrower shall
provide the lender with a statement by
the chief administrative officer of the
public or nonprofit private elementary
or secondary school that employs the
borrower, certifying that the borrower
continues to be employed as a full-time
teacher in the same teacher shortage
area for which the deferment was
received for the previous year.

(5) For purposes of this section a
teacher shortage area is—

(i)(A) A geographic region of the State
in which there is a shortage of
elementary or secondary school
teachers; or

(B) A specific grade level or academic,
instructional, subject-matter, or
discipline classification in which there
is a statewide shortage of elementary or
secondary school teachers; and

(ii) Designated by the
paragraphs (g)(6) or (q)(7) of this
section.

(6)(i) In order for the Secretary to
designate one or more teacher shortage
areas in a State for a school year, the
Chief State School Officer shall by
January 1 of the calendar year in which
the school year begins, and in
accordance with objective written
standards, propose teacher shortage
areas to the Secretary for designation.
With respect to private nonprofit
schools included in the
recommendation, the Chief State School
Officer shall consult with appropriate

under

officials of the private nonprofit schools
in the State prior to submitting the
recommendation.

(ii) In identifying teacher shortage
areas to for designation under
paragraph (q)(6)(i) of this section, the
Chief State School Officer shall consider
data from the school in which the
recommendation is to be made, unless
that data is not yet available, in which
case he or she may use data from the
immediately preceding school year,
with respect to—

(A) Teaching positions that are
unfilled;

(B) Teaching positions that are filled
by teachers who are certified by
irregular, provisional, temporary, or
emergency certification; and

(C) Teaching positions that are filled
by teachers who are certified, but who
are teaching in academic subject areas
other than their area of preparation.

(iii) If the total number o
unduplicated full-time equivalent (FTE)
elementary or secondary teaching
positions identified under paragraph
(q)(6){ii) of this section in the shortage
areas proposed by the State for
designation does not exceed 5 percent of
the total number of FTE elementary and
secondary teaching positions in the
State, the Secretary designates those
areas as teacher shortage aress.

(iv) If the total number of
unduplicated FTE elementary and
secondary teac}lx)ir(xg positionsﬁi,denﬁﬁed
under paragraph (q)(6)(ii) of this section
in the shorg;e areas proposed by the
State for designation exceeds 5 percent
of the total number of elementary and
secondary FTE teaching positions in the
State, the Chief State School Officer
shall submit, with the list of proposed
areas, supporting documentation
showing the methods used for

- identifying shortage areas, and an

explanation of the reasons why the

should nevertheless designate
all of the proposed areas as teacher
shortage areas. The explanation must
include a ranking of the proposed
shortage areas according to priority, to
assist the Secretary in determining
which areas should be designated. The
Secretary, after considering the
explanation, determines which shortage
areas to designate as teacher shortage
areas.

(7) A Chief State School Officer may
submit to the Secretary for approval an
elternative written procedure to the one
described in paragraph (q)(8) of this
section, for the Chia? State School
Officer to use to select the teacher
shortage areas recommended to the
Secretary for designation, and for the
Secretary to use to choose the areas to
be designated. If the Secretary approves

the proposed elternative procedurs, in
writing, that procedure, once approved,
may be used instead of the procedure
described in paragraph (g)(8) of this
section for designation of teacher
shortage areas in that State.

(8) For purposes of paragraphs (g)(1)
through (7) of this section—

(i) The definition of the term school
in § 682.200(b) does not apply;

(ii) Elementary school means a day or
residential school that provides
elementary education, as determined
under State law;

(iii) Secondary school means a day or
residential school that provides
secondary education, as determined
under State law. In the absence of
applicable State law, the Secretary may
determine, with respect to that State,
whether the term “secondary school”
includes education heyond the twelfth
grade;

(iv) Teacher means a professional
who provides direct and personal
services to students for their educational
development through classroom
teaching;

(v) Chief State School Officer means
the highest ranking educational official
for elementary and secondary education
for the State; .

(vi) School year means the period
from July 1 of a calendar year through
June 30 of the following calendar year;

(vii) Teacher shortage area means an
area of specific grade, subject matter, or
discipline classification, or a geographic
area in which the Secretary determines
that there is an inadequate supply of
elementary or secondary schoo?
teachers; and

(viii) Full-time equivalent means the
standard used by a State in defining
full-time employment, but not less than
30 hours per week. For purposes of
counting full-time equivalent teacher
positions, a teacher working part of his
or her total hours in a position that is
designated as a teacher shortage area is
counted on a pro rata basis
corresponding to the percentags of his
or her working hours spent in such &
position.

(r) Working-mother deferment. (1) To
qualify for the working-mother
deferment described in paragraph
(b)(5)(iv) of this section, the borrower
shall provide the lender with a
statement certifying that she—

(i) Is the mother of a preschool-age
child;

(ii) Entered or reentered the workforce
not more than one year before the
beginning date of the period for which
the deferment is being sought;

(iii) Is currently engaged in full-time
employment; anj
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(iv) Does not receive compensation
that exceeds $1 per hour above the rate
prescribed under section 6 of the Fair
Labor Standards Act of 1938 (the
Federal minimum wage).

(2) In addition to the certification
required under paragraph (r)(1) of this
section, the borrower shall provide to
the lender documents demonstrating the
age of her child (e.g., a birth certificate)
and the rate of her compensation (e.g.,
a pay stub showing her hourly rate of

ay).

] é) For p ses of this paragraph—

(i) A preschool- chilsis one who
has not yet enrolled in first grade-ora
higher grade in elementary school; and

ii) Full-time employment involves at

least 30 hours of work a week and is
expected to last at Ieast 3 months.
(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1082, 1085)

§682.211 Forbearance.

(a) (1) The Secretary encourages a
lender to grant forbearance for the
benefit of a borrower or endorser in
order to prevent the borrower or
endorser from defaulting on the
borrower’s or endorser's repayment
obligation, or to permit the borrower or
endorser to resume honoring that
obligation after default. Forbearance
means permitting the temporary
cessation of payments, allowing an
extension of time for making payments,
or temporarily accepting smaller
payments than previously were
scheduled.

(2) Subject to paragraph (h) of this
section, a lender may grant forbearance
of payments of principal and interest
under paragraphs (b), (c), and (d) of this
section only if—

(i) The lender reasonably believes,
and documents in the borrower's file,
that the borrower or endorser intends to
repai the loan but, due to poor health
or other acceptable reasons, is currently
unable to make scheduled payments; or

(ii) The borrower’s payments of
principal are deferred under § 682.210
and the Secretary does not pay interest
benefits on behalf of the borrower under
§682.301,

(3) If two individuals are liable for
repayment of a PLUS Program loan as_
co-makers, the lender may grant
forbearance only if the ability of both
individuals to make scheduled
payments has been impaired.

&T If payments of interest are
forborne, they may be capitalized as
provided in § 682.202(b). -

(b) A lender may grant forbearance if
the lender and the borrower or endorser
agree in writing to the terms of the
forbearance, or, in the case of
forbearance of interest during a period

of deferment, if the lender informs the
borrower at the time the deferment is
granted that interest payments are to be
forborne,

(¢) A lender may grant forbearance for
a period of up to one year at a time if
both the borrower or endorser and an
authorized official of the lender agree in
writing to the forbearance.

(d) A guaranty agency may authorize
a lender to grant forbearance to permit
a borrower or endorser to resume
honoring the repayment obligation after
default. The terms of the forbearance
agreement in this situation must include
a new signed repayment obligation.

(e) Except in the case of fo ce
of interest payments during a deferment
periad or a forbearance granted under
paragraph (g) of this section, ifa
forbearance involves the postponement
of all payments, the lender must contact
the borrower or endorser by telephone
or send a written notice to the borrower
or endorser at least once every three
months during the period of forbearance
to remind the borrower or endorser of
the outstanding obligation to repay.

(f) A lender may grant forbearance,
upon notice to the borrower or if
applicable, the endorser, with respect to
payments of interest and principal that
are overdue—

(1) For a properly granted period of
deferment for which the lender learns
the borrower did not qualify;

(2) Upon the beginning of an
authorized deferment period;

(3) For the period beginning when the
borrower entered repayment until the
first payment due date was established;

(4) For a period as authorized by the
Secretary in the event of a national
military mobilization or other national
emergency; or

(5) For the period prior to the
borrower’s filing of a bankruptcy
petition as provided in § 682.402(d).

(g) Upon the written request of the
borrower, a lender shall grant
forbearance of principal and, unless
otherwise indicated by the borrower,
interest, in 12-month intervals to a
borrower whose deferment received
under § 682.210(n) has expired until the
borrower has completed the internship
or residency,

{h) In granting a forbearance under
this section, a lender shall grant a
temporary cessation of payments, unless
the borrower chooses another form of
forbearance subject to paragraph (a)(1)
of this section.

(Authority: 20 U.S.C. 1077, 1078, 10781,
1078-2, 1078-3, 1080, 1082)
§682.212 Prohibited transactions,

(a) No points, premiums, payments, or
additional interest of any kind may be

paid or otherwise extended to any
eligible lender or other party in order
to—

(1) Secure funds for making loans; or

(2) Induce a lender to make loans to
either the students or the parents of
students of a particular school or
particular category of students or their
parents,

(b) The following are examples of
transactions that, if entered into for the
purposes described in paragraph (a) of
this section, are prohibited:

(1) Cash payments by or on behalf of
a school made to a lender or other party.

(2) The maintaining of a
compensating balance by or on behalf of
a school with a lender.

(3) Payments by or on behalf of a
school to a lender of servicing costs on
loans that the school does not own.

(4) Payments by or on behalf of a
school to a lender of unreasonably high
servicing costs on loans that the school
does own.

(5) Purchase by or on behalf of a
school of stock of the lender.

(6) Payments ostensibly made for
other purposes.

(c) Except when purchased by the
Student Loan Marketing Association, an
agency of any State functioning as a
secondary market or in any other
circumstances approved by the
Secretary, notes, or any interest in notes,
may not be sold or otherwise transferred
at discount if the underlying loans were
made—

(1) By a school; or

(2) To students or parents of students
attending a school by a lender having
common ownership with that school.

(d) Except to secure a loan from the
Student Loan Marketing Association or
an agency of a State functioning as a
secondary market or in other
circumstances approved by the
Secretary, a school or lender (with
respect to a loan made to a student, or
a parent of a student, attending a school
having common ownership with that
lender}, may not use a loan made under
the FFEL programs as collateral for any
loan bearing aggregate interest and other
charges in excess of the sum of the
interest rate applicable to the loan plus
the rate of the most recently prescribed
special allowance under § 682.302.

(e) The prohibitions described in
paragraphs (a), (b), (c), and (d) of this
section apply to any school, lender, or
other party that would participate in a
proscribed transaction.

(f) This section does not precluds a
buyer of loans made by a school from
obtaining from the loan seller a
warranty that—

(1) Covers future reductions by the
Secretary or a guaranty agency in
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computing the amount of loss payable
on default claims filed on the loans, if
the reductions are attributable to an act,
or failure to act, on the part of the seller
or previous holder; and

a) Does not cover matters for which
a purchaser is charged with
responsibility under this part, such as
due diligence in collecting loans.

(g) ‘Section 490(c) of the Act provides
that any person who knowingly and
willfully makes an unlawful payment to
an eligible lender as an inducement to
make, or to acquire by assignment, a
FFEL loan shall, upon conviction
thereof, be fined not more than $10,000
or imprisoned not more than one year,
or both.

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1082, 1097)

§682.213 Prohibition against the use of
the Rule of 78s.

For purposes of the calculations
required by this part, a lender may not
use the Rule of 78s to calculate the
outstanding principle balance of a loan,
except for a loan made to a borrower
who entered repayment before June 26,
1987 and who was informed in the
promissory note that interest on the loan
would be calculated using the Rule of
78s. For those loans, the Rule of 78s
must be used for the life of the loan.

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
10762, 1078-3, 1082)

§682.214 Compliance with equal credit
opportunity requirements.

In making a Stafford loan on which
interest benefits are to be paid, a lender
shall comply with the equal credit
opportunity requirements of Regulation
B (12 CFR part 202). With regard to
Regulation B, the Secretary considers
the Stafford loan program to be a credit-
assistance program authorized by
Federal law for the benefit of an
economically disadvantaged class of
persons within the meaning of 12 CFR
202.8(a)(1). Therefore, under 12 CFR
202.8(d), the lender may request a loan
applicant to disclose his or her marital
status, income from alimony, child
support, and separate maintenance
income, and spouse’s financial
resources.

(Authority: 20 U.S.C. 1071-1087-2)

Subpart C—Federal Payments of
interest and Special Allowance

§682.300 Payment of interest benefits on
Stafford loans.

(a) General. The Secretary pays a
lender a portion of the interest on a
Stafford loan on behalf of a borrower
who qualifies under § 682.301. This
payment is known as interest benefits.

{(b) Covered interest. (1) The Secretary
pays a lender the interest that accrues
on an eligible Stafford loan—

(i) During all periods prior to the
beginning of the repayment period,
except as provided in paragraph (b)(2) of
this section;

(ii) During any period when the
borrower has an authorized deferment,
and, if applicable, a post-deferment
grace period; and

(iii) During the repayment period for
loans described in paragraph (d)(2) of
this section,

(2) The Secretary's obligation to pay
interest benefits on an otherwise eligible
loan terminates on the earliest of—

(i) The date the borrower’s loan is

repaid;

?ii) The date the disbursement check
that represents a portion of a loan is
returned uncashed to the lender, or the
120th day after the date of that
disbursement, if—

(A) The check for the disbursement
has not been negotiated on or before that
date; or

(B) The proceeds of the disbursement
made by electronic funds transfer in
accordance with § 682.207(b)(1)(ii)(B)
have not been released from the
restricted account maintained by the
school on or before that date;

(iii) The date of default by the
borrower;

(iv) The date the lender receives
payment of a claim for loss on the loan;
v) The date the borrower's loan is

discharged in bankruptcy;

(vi) The date the lender determines
that the borrower has died or has
become totally and permanently
disabled; or

(vii) The date the loan ceases to be
guaranteed or ceases to be eligible for
reinsurance under this part, with
respect to that portion of the loan that
ceases to be guaranteed or reinsured,
regardless of whether the lender has
filed a claim for loss on the loan with
the guarantor.

(3) Section 682.412 sets forth
circumstances under which a lender
may be required to repay interest
benefits received on a loan guaranteed
by a guaranty agency.

(c) Interest not covered. The Secretary
does not pay—

(1) Interest for which the borrower is
not otherwise liable; or

(2) Interest paid on behalf of the
borrower by a guaranty agency.

(d) Rate. (1) Except as provided in
paragraph (d)(2) of this section, the
Secretary pays the lender at the actual
interest rate on a loan provided that the
actual interest rate does not exceed the
applicable interest rate.

2) For a loan disbursed prior to
December 15, 1968, or subject to a

binding commitment made prior to that
date, the Secretary pays an amount
during the repayment period equivalent
to 3 percent per year of the unpaid
principal amount of the loan.

(Authority: 20 U.S.C. 1078, 1082)

§682.301 Eligibility of borrowers for
interest benefits on Stafford loans.

(a) General. (1) A borrowser must
demonstrate financial need in
accordance with Part F of the Act to
qualify for interest benefits on a Stafford
loan.

(2) The Secretary considers a member
of a religious order, group, community,
society, agency, or other organization
who is pursuing a course of study at an
institution of higher education to have
no financial need if that organization—

(i) Has as its primary objective the
promotion of ideals and beliefs
regarding a Supreme Being;

(ii) Requires its members to forego
monetary or other support substantially
beyond the support it provides; and

zii) (A) Directs the member to pursue
the course of study; or

(B) Provides subsistence support to its
members.

(b) Application for interest benefits.
To apply for interest benefits, the
student, or the school at the direction of
the student, shall submit a loan
application to the lender. The
application must include a certification
from the student’s school of the
following information:

(1) The estimated cost of attendance
for the student for the academic period
for which the loan is intended.

(2) The estimated financial assistance
for the student for the academic period
for which the loan is intended.

(3) The student's expected family
contribution, as determined pursuant to
part F of the Act, under a need analysis
system approved by the Secretary.

(4) The amount of the student’s need
for a loan, as determined pursuant to
part F of the Act, under a need analysis
system approved by the Secretary.

(c) Use of loan proceeds to replace
expected family contribution. A
borrower may use the amount of an SLS,
PLUS, nonsubsidized Stafford loan,
State sponsored loan, or private loan
program obtained for a period of
enrollment to replace the expected
family contribution determined under
paragraph (b)(3) of this section for that
period of enrollment.

(Authority: 20 U.S.C. 1078, 1082, 1087-1)
§682.302 Payment of special allowance on
FFEL loans.

(a) General. The Secretary pays a
special allowance to a lender on an
eligible FFEL loan. The special
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allowance is a percentage of the average
unpaid principal balance of a loan,
including capitalized interest, computed
in accordance with paragraph (c) of this
section.

(b) Eligible loans. (1) Except for
nonsubsidized Stafford loans disbursed
on or after October 1, 1981, or as
provided in paragraphs (b)(2) or (e) of
this section, FFEL loans that otherwise
meet program requirements are eligible
for special allowance payments.

(2) For a loan made under the SLS or
PLUS Program on or after July 1, 1987
or under § 682.209 (e) or (f], no special
allowance is paid for any period for
which the interest rate determined
under §682.202{a)(2)(iv)(A) for that loan
does not exceed 12 percent.

(c) Rate. (1) Except as provided in
paragraph (c)(2) of this section, the
special allowance rate for an eligible
loan during a 3-month period is
calculated by—

(i) Determining the average of the
bond equivalent rates of the 91-day
Treasury bills auctioned during the 3-
month period;

(ii) Subtracting the applicable interest
rate for that loan;

(iii) Adding—

(A) 3.25 percent to the resulting
percentage, for a loan made on or after
November 16, 1986;

(B) 3.25 percent to the resulting
percentage, for a loan made on or after
October 17, 1986 but before November
16, 1988, for a period of enroliment
beginning on or after November 16,
1986;

(C) 3.5 percent to the resulting
percentage, for a loan made prior to
October 17, 1986, or for a loan described
in paragraph (c)(2) of this section; or

&))‘; 3.5 percent to the resulting
percentage, for a loan made on or after
October 17, 1986 but before November
16, 1986, for a period of enrollment
bo}ginning prior to November 16, 1986;

iv) Rounding the result upward to the
nearest one-eighth of 1 percent, for a
loan made prior to October 1, 1981; and

(v) Dividing the resulting percentage
by 4.

y(Z) The special allowance rate
determined under paragraph
(c)(1)(iii}{C) of this section applies to
loans made or purchased from funds
obtained from the issuance of an
obligation of the—

(i) Maine Educational Loan Marketing
Corporation to the Student Loan
Marketing Association pursuant to an
agreement entered into on January 31,
1984; or

(ii) South Carolina Student Loan
Corporation to the South Carolina
National Bank pursuant to an agreement
entered into on july 30, 1986.

(3)(i) Subject to paragraph (c)(3)(ii) of
this section, the special allowance rate
is one-half the rate calculated under
paragraph (c)(1)(iii)(C) of this section for
a loan made or guaranteed on or after
October 1, 1980 that was made or
purchased with funds obtained by the
holder from—

(A) The issuance of obligations, the
income from which is exempt from
taxation under the Internal Revenue
Code of 1986;

(B) Collections or payments by a
guarantor on a loan that was made or
purchased with funds obtained by the
holder from obligations describecrin
paragraph (c)(3)(i)(A) of this section;

(C) Interest bensfits or special
allowance payments on a loan that was
made or purc{':sed with funds obtained
by the holder from cbligations described
in paragraph (c}(3)(i)(A) of this section;

D) The sale of a loan that was made
or purchased with funds obtained by the
holders from obligations described in
paragraph (c)(3)(i)(A) of this section; or

(E) The investment of the proceeds of
obligations described in paragraph
(c)(3)(i)(A) of this section.

(ii) The special allowance rate
applicable to loans described in
paragraph (c)(3){i) of this section may
not be less than—

(A) 2.5 percent per year on eligible
loans for which the applicable interest
rate is 7 percent;

(B) 1.5 percent per year on eligible
loans for which the applicable interest
rate is 8 percent; or

(C) One-half of 1 percent per year on
eligible loans for which the applicable
rate is 9 percent.

(d) Termination of special allowance
payments on a loan. (1) The Secretary’s
obligation to pay special allowance on
a loan terminates on the earliest of—

(i) The date a borrower's loan is
repaid;

(ii) The date a borrower’s loan check
is returned uncashed to the lender;

(iii) The date a lender receives
payment on a claim for loss on the loan;

(iv) The date a loan ceases to be
guaranteed or ceases to be eligible for
reinsurance under this part, with
respect to that portion of the loan that
ceases to be guaranteed or reinsured,
regardless of whether the lender has
filed a claim for loss on the loan with
the guarantor;

(v%uThe 60th day after the borrower's
default on the loan, unless the lender
files a claim for loss on the loan with
the guarantor together with all required
documentation, prior to the 60th day;

(vi) The 120th day after the date of
disbursement, if—

(A) The loen check has not been
negotiated on or before that date; or

(B) The loan proceeds disbursed by
electronic funds transfer in accordance
with § 682.207(b)(1)(ii)(B) have not been
released from the restricted account
maintained by the school on or before
that date; or

(vii) The 30th day after the date the
guaranty agency refurns a claim for loss
on the loan to the lender due solely to
inadequate documentation unless the
lender files a claim for loss on the loan
with the guarantor, together with all
required documentation, prior to the
30th day.

(2) Section 682.413 sets forth the
circumstances under which a lender
may be required to repay the special
allowance received on a loan guaranteed
by a guaram;' sﬁency.

(e) Special allowance payments for
loans financed by proceeds of tax-
exempt obligations. (1) The Secretary
pays a special allowance on a lean
described in paragraph (c){3)(i) of this
section that is held by or on behalf of
an Authority only if the loan meets the
requirements of § 682.800.

2) The Secretary pays a special
allowance to an Authority at the rate
prescribed in paragraph (c){1) of thic
section on a loan described in paragraph
(c){3)(i) of this section—

(i) After the loan is pledged or
otherwise transferred in consideration
of funds derived from sources other
than those described in paragraph
(c)(3)(i) of this section; and

(ii) If the authority retains a legal or
equitable interest in the loan—

(A) The prior tax-exempt obligation is
retired; or

(B) The prier tax-exempt obligation is
defeased by means of obligations that
the Authority certifies in writing to the
Secretary bear a yield that does not
exceed the yield permitted under
Internal Revenue Service regulations, 26
CFR 1.103-14, with regard to
investments of proceeds of a tax-exempt
refunding obligation.

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1082, 1087-1)

§682.303 [Reserved]

§682.304 Methods for computing interest
benefit and special allowance,

(a) General. The Secretary pays a
lender interest benefits and special
allowance on sligible loans on a
quarterly basis. These calendar quarters
end on March 31, June 30, September
30, and December 31 of sach year. A
lender may usse either the average daily
balance method or the actual accrual
method to determine the amount of
interest benefits payable on a lender's
loans. A lender shall use the average
daily balance method to determine the
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balance on which the Secretary
computes the amount of special
allowance payable on its loans,

(b) Average daily balance method for
interest benefits. (1) Under this method,
the lender adds the unpaid principal
balance outstanding on all loans
qualifying for interest benefits at each
actual interest rate for each day of the
quarter, divides the sum by the number
of days in the quarter, and rounds the
result to the nearest whole dollar. The
resulting figure is the average daily
balance for qualified loans outstanding
at each actual interest rate,

(2) The Secretary computes the
interest benefits due on all qualified
loans at each actual interest rate by
multiplying the average daily balance
thereof by the actual interest rate,
multiplying this result by the number of
days in the quarter, and then dividing
this result by the actual number of days
in the year.

(c) Actual accrual method for interest
benefits. (1) Under this method, the
lender computes the total unpaid
principal balance outstanding on all
qualified loans at sach actual interest
rate on each day of the quarter,
multiplies this result by the actual
interest rate, and divides this result by
the actual number of days in the year,
or, alternatively, 365.25 days. A lender
who chooses to divide by 365.25 days
must do so for four consecutive years.

(2) The interest benefits due for a
quarter equal the sum of the daily
interest benefits due, computed under
paragraph (c)(1) of this section, for each
day of the quarter.

(d) Average daily balance method for
special allowance. (1) To compute the
average daily balance outstanding for
purposes of special allowance, the
lender adds the unpaid principal
balance outstanding on all qualified
loans at each applicable interest rate for
each day of the quarter, divides this sum
by the number of days in the quarter,
and rounds the result to the nearest
whole dollar, The resulting figure is the
average daily balance for the quarter for
qualifying loans at each applicable
interest rate,

(2) The Secretary computes the
special allowance payable to a lender
based upon the average daily balance
computed by the lender under
paragraph (d)(1) of this section.

{Authority: 20 U.S.C. 1082, 1087-1)

§682.305 Procedures for payment of
interest benefits and special allowance.
(a) General. (1) To receive payments
of interest benefits and special
allowance, a lender must submit
quarterly reports to the Secretary on a

form provided or prescribed by the
Secretary.

(2) The lender shall report, on the
quarterly report required by paragraph
(a)(1) of this section, the amount of
origination fees it was authorized to
collect and the amount of those fees
refunded to borrowers during the
quarter covered by the report.

(3) The Secretary reduces the amount
of interest benefits and special
allowance payable to the lender by the
amount of origination fees the lender
was authorized to collect during the
quarter under § 682.202(c), whether or
not the lender actually collected that
amount. The Secretary increases the
amount of interest benefits and special
allowance payable to the lender by the
amount of origination fees refunded to
borrowers during the quarter under
§682.202(c).

(4)(i) If a lender sells or otherwise
transfers a loan within the calendar
quarter in which the loan is disbursed,
either the lender making the loan or the
new holder may report the amount of
the origination fee to the Secretary.

(ii) A lender that makes a loan and
any subsequent holder of the loan are
jointly and severally liable for payment
of the origination fee on the loan to the
Secretary.

(b) Penalty interest. (1)(i) If the
Secretary does not pay interest benefits
or the special allowance within 30 days
after the Secretary receives an accurate,
timely, and complete request for
payment from a lender, the Secretary
pays the lender penalty interest.

(ii) The payment of interest benefits or
special allowance is deemed to occur,
for purposes of this paragraph, when the
Secretary—

(A) Authorizes the Treasury
Department to pay the lender;

(B) Credits the payment due the
lender against a debt that the Secretary
determines is owed the Secretary by the
lender; or

(C) Authorizes the Treasury
Department to pay the amount due by
the lender to another Federal agency for
credit against a debt that the Federal
agency has determined the lender owes.

(2) Penalty interest is an amount that
accrues daily on interest benefits and
special allowance dus to the lender. The
penalty interest is computed by—

(i) Multiplying the daily interest rate
applicable to loans on which payment
for interest benefits was requested, by
the amount of interest benefits due on
those loans for each interest rate;

(ii) Multiplying the daily special
allowance rate applicable to loans on
which special allowance was requested
by the amount of special allowance due

on those loans for each interest rate and
special allowance category;

p(ei?il) Adding the resﬁ?ts%f paragraphs
{b)(2)(i) and (ii) of this section to
determine the gross penalty interest to
be paid for eaci day that penalty
interest is due;

(iv) Dividing the results of paragraph
(b)(2)(iii) of this section by the gross
amount of interest benefits and special
allowance due to obtain the average
penalty interest rate;

(v) Multiplying the rate obtained in
paragraph (b)(2)(iv) of this section by
the total amount of reduction to gross
interest benefits and special allowance
due (e.g., origination fees or other debts
owed to the Federal government);

(vi) Subtracting the amount calculated
in paragraph (b)(2)(v) of this section
from the amount calculated under
paragraph (b)(2)(iii) of this section to
obtain the net amount of penalty
interest due per day; and

(vii) Multiplying the amount
calculated in paragraph (b)(2)(vi) of this
section by the number of days
calgulated under paragraph (b)(3) of this
section,

(3) The Secretary pays penalty interest
for the period—

(i) Beginning on the later of—

(A) ’f.‘ﬁe 31st day after the final day of
the quarter covered by the request for
payment; or

B) The 31st day after the Secretary’s
receipt of an accurate, timely, and
complete request for payment from the
lender; and

(ii) Ending on the day the Secretary
pays the interest benefits and the special
allowance at issue, in accordance with
paragraph (b)(1)(ii) of this section.

(4) A request for interest benefits and
special allowance is considered timely
only if it is received by the Secreta
within 90 days following the end of the
quarter to which the request pertains.

(5) A request for interest benefits and
special allowance is not considered
accurate and complete if it—

(i) Requests payments to which the
lender is not entitled under § 682.300
through § 682.302;

(ii) Includes loans that the Secretary,
in writing, has directed that the lender
exclude from the request;

(iii) Does not contain all information
required by the Secretary or contains
conflicting information; or

(iv) Is not provided and certified on
the form and in the manner prescribed
by the Secretary.

(c) Indepenznt audits. (1) A lender
shall arrange for an independent annual
compliance audit conducted by a
qualified independent organization or
person.

(2) The audit required under
paragraph (c)(1) of this section must—
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(i) Examine the lender's compliance
with the Act and applicable regulations;

(ii) Examine the lender’s financial
management of its FFEL program
activities;

{ii1) Be conducted in accordance with
the standards for audits issued by the
United States General Accounting
Office's (GAQ’s) Government Auditing
Standards. Procedures for audits are
contained in an audit guide devéloped
by and available from the Office of the
Inspector General of the Department;

(1v) Be conducted at least annually
and be submitted to the Secretary
within six months of the end of the
audit period. The initial audit must be
of the lender’s first fiscal year that
begins after July 23, 1992, and must be
submitted within six months of the end
of the audit period. Each subsequent
audit must cover the lender’s activities
for the period beginning no later than
the end of the period covered by the
preceding audit;

(v) With regard to a lender that is a
governmental entity, the audit required
by this paragraph must be conducted in
accordance with 31 U.S.C. 7502 and 34
CFR part 80, appendix G; and

(virWith regard to a lender that is a
nonprofit organization, the audit
required by this paragraph must be
conducted in accordance with OMB
Circular A-133, Audit of Institutions of
Higher Education and Other Nonprofit
Institutions, as incorporated in 34 CFR
74.61(h)(3). If a nonprofit lender meets
the criteria in Circular A-133 for
choosing the option for a program-
specific audit, and so chooses, the
program-specific audit must meet the
requirements in paragraphs (c)(1)
through (c)(2)(iv) of this section.

(vii? The Secretary may determine
that a lender has met the requirements
of paragraph (c] of this section if the
lender has been audited in accordance
with 31 U.S.C, 7502 for other purposes,
the lender submits the results of the
audit to the Office of Inspector General,
and the Secretary determines that the
audit meets the requirements of this
paragraph,

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1082, 1087-1)

Subpart D—Administration of the
Federal Famlly Education Loan
Programs by a Guaranty Agency

§682.400 Agreements between a guaranty
agency and the Secretary.

(a) The Secretary enters into
agreements with a guaranty agency
whose loan guarantee program meets
the requirements of this subpart. The
agreements enable the guaranty agency
to participate in the GSL programs and

to receive the various payments and
benefits related to that participation.

(b) There are three agreements:

(1) Basic program agreement. In order
to participate in the FFEL programs, a
guaranty agency must have a basic
program agreement. Under this
agreement—

(i) Borrowers whose Stafford loans are
guaranteed by the agency may qualify
for interest benefits that are paid to the
lender on the borrower’s behalf;

(ii) Lenders under the guaranty
agency program may receive special
allowance payments from the Secretary
and have death, disability, and
bankruptcy claims paid by the Secretary
through the guaranty agency; and

(iii) The guaranty agency may apply
for the administrative cost allowance
and for the other agreements described
in this section.

(2) Federal advances for elaim
payments agreement. A guaranty agency
must have an agreement for Federal
advances for claim payments to receive
and use Federal advances to pay default
claims,

(3) Reinsurance agreement, A
guaranty agency must have a
reinsurance agreement to receive
reimbursement from the Secretary for its
losses on default claims,

(c) The Secretary’s execution of an
agreement does not indicate acceptance
of any current or past standards or
procedures used by the agency.

(d) All of the agreements are subject
to subsequent changes in the Act, in
other applicable Federal statutes, and in
regulations that apply to the FFEL
programs.

(Authority: 20 U.S.C. 1072, 1078-1, 1078-2,
1078-3, 1082, 1087, 1087-1)

§682.401 Basic program agreement.

(a) General. In order to participate in
the FFEL programs, a guaranty agency
shall enter into a basic agreement with
the Secretary.

(b) Terms of agreement. In the basic
agreement, the guaranty agency shall
agree to ensure that its loan guarantee
program meets the following
requirements at all times:

(1) Aggregate loan limits. The
aggregate guaranteed unpaid principal
amount for all Stafford, SLS, and PLUS
loans made to a borrower may not
exceed the amounts set forth in
§682.204(b), (d), and (f).

(2) Annual loan limits. (i) The annual
loan maximum amount for a borrower
that may be guaranteed for an academic
year may not exceed the amounts set
forth in § 682.204(a), (c), and (e).

(ii) A guaranty agency may make the
loan amounts authorized under

paragraph (b)(2)(i) of this section
applicable for either—

(A) A period of not less than seven
nor more than 12 months; or

(B) A period of not less than seven
months in which the student earns the
amount of credit in the student’s
program of study required by the
student’s school as the amount
necessary for the student to advance in
academic standing as normally
measured on an academic year basis (for
example, from freshman to sophomore)
or, in the case of schools using clock
hours, completion of at least 900 clock
hours.

(iii) The amount of a loan guarantsad
may not exceed the amount set forth in
§682.204(h).

(3) Duration of borrower eligibility. (i)
A student borrowsr under the Stafford
Loan Program or the SLS Program and
a parent borrower under the PLUS
Program are eligible to receive a
guaranteed loan for any year of the
student’s study at a participating school.

(ii) Loans must be available to or on
behalf of any student for at least six
academic years of study.

(4) Borrower responsibilities. (i) The
borrower shall indicate his or her
preferred lender on the loan application,
if he or she has such a preference.

(ii) The borrower shall give the
lender, as part of the application process
for a Stafford, SLS, or PLUS loan—

(A) A statement, as described in 34
CFR part 668, that the loan will be used
for the cost of the student’s attendance;

(B) Information demonstrating that
the borrower is eligible for the loan;

(C) Information concerning the
outstanding FFEL loans of the borrower
and, for a parent borrower, of the
student, including any Consolidation
loan used to discharge a Stafford, SLS,
or PLUS loan;

(D) A statement of the sources and
amount of the student’s estimated
financial assistance, as defined in
§682.200, for the period of enrollment
for which the loan is intended;

(E) A statement from the student
authorizing the school to release
information relevant to the student’s
eligibility to borrow or to have a parent
borrow on the student’s behalf (e.g., the
student’s enrollment status, financial
ass;stance. and employment records);
an

(F) Information from the school
demonstrating that the student qualifies
as an eligible student and providing the
maximum amount that may be
borrowed by or on behalf of the student.

(iii) The borrower shall give the
lender, as part of the application process
for a Consolidation loan—
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(A) Information demaonstrating that
the borrower is eligible for the loan
under § 682.201(c); and

(B) A statement that the borrower
does not currently have another
application for a Consolidation loan
pending,

(iv) T%xe borrower shall promptly
notify—

(AYThe current holder or the guaranty
agency of any change of name, address,
student status to less than half-time,
employer, or employer’s address; and

(B) The school of any change in local
address during enrollment.

(5) School eligibility. A school that
has a program participation agreement
in place with the Secretary under
§682.600 is eligible to participate in the
program of the agency except to the
extent that—

(i) The school’s eligibility is limited,
suspended, or terminated by the
Secretary under 34 CFR part 668 or by
the guaranty agency under standards
and procedures that are substantially
the same as those in 34 CFR part 668;

(if) The school is disqualified by the
Secretary under section 432(h)(3) of the
Act or § 682.713;

(iii) The school is ineligible under
section 435(a)(3) of the Act;

{iv) There is a State constitutional
prohibition affecting the school’s
eligibility;

(%r) The school’s programs consist of
study solely by correspondence; or

(vi) The agency determines that the
school does not satisfy the standards of
administrative capability and financial
responsibility as defined in 34 CFR part
668.

(6) Lender eligibility. (i) An eligible
lender may participate in the program of
the agency under reasonable criteria
established by the guaranty agency
except to the extent that—

(A) The lender's eligibility has been
limited, suspended, or terminated by
the Secretary under subpart G of this
part or by the agency under standards
and procedures that are substantially
the same as those in subpart G of this
part; or

(B) The lender is disqualified by the
Secretary under sections 432(h)(1),
432(h)(2), 435(d}(3), or 435(d)(5) of the
Act or §682.712; or

(C) There is a State constitutional
prohibition affecting the lender’s
eligibility.

(ii) The agency may not guarantee a
loan made by a school lender that is not
lacated in the geographical area that the
agency serves.

(iii) The guaranty agency may refuse
to guarantee loans made by a school on
belklmlfl of students not attending that
school.

(iv) The guaranty agency may, in
determining whether to enter into a
guarantee agreement with a lender,
consider whether the lender has had
prior experience in a similar Federal,
State, or private nonprofit student loan

program and the amount and percentage

of loans that are currently delinquent or
in default under that program.
(7) Out-of-State schools. The agency

shall guarantee Stafford, SLS, and PLUS

loans for students who are legal
residents of any State served by the
agency under § 682.404(i}(2) but who
attend schools out of that State and for
parents who are legal residents of that
State and are borrowing on behalf of
students attending schools out of that
State. In guaranteeing these loans, the
agency may not impose any restrictions
that it does not apply to borrowers who
are legal residents of the State attending
in-State schools or to parent borrowers
who are legal residents of the State and
are borrowing for students attending in-
State schools.

(8) Out-of-State residents. The agency

shall guarantee Stafford, SLS, and PLUS

loans for students who are not legal
residents of any State served by(:iae
agency under § 682.404(i)(2) but who
attend schools in that State, and for
parents who are not legal residents of
that State and who are borrowing on
behalf of students attending schools in
that State. In guaranteeing these loans,
the agency may not impose any
restrictions that it does not apply to
borrowers who are legal residents of the
State attending in-State schools, or to

parent borrowers who are legal residents

of the State and who are borrowing for
students attending in-State schools.

(9) Insurance premiums. (i) Except for

a SLS or PLUS loan refinanced under
§682.209 (e) or (f), the guaranty agency
may charge the lender an insurance
premium on each Stafford, SLS, or
PLUS loan it guarantees.

(ii) The guaranty agency may use the
proceeds of this charge only to
guarantee loans and to cover costs
incurred by the guaranty agency in the
administration of its loan guarantee
program.

(iii) The lender may deduct the
amount of the premium from the
barrower’s loan proceeds. For a loan
disbursed in more than one installment,
the insurance premium must be
deducted proportionately from each
disbursement of the loan proceeds.

(iv) The amount of the insurance
premium may not exceed 3 percent of
the principal balance of the loan.

(v) The guaranty agency shall refund
to the lender any insurance premium
received for a loan under the

circumstances specified in
§682.401(b)(9)(vi) (A) and (B).

(vi) The lender shall refund to the
borrower by a cradit against the
borrower’s loan balance all or a part of
the insurance premium paid by the
borrower on a loan under the following
circumstances:

(A) The premium, or the portion
attributable to a portion of a loan
disbursed in more than one installment,
must be refunded if the loan check is
returned uncashed to the lender.

(B) The premium must be refunded if
within 120 days of disbursement—

(1) The loan is repaid in full;

(2) The loan has not been
negotiated; or
3) The loan proceeds disbursed by

electronic funds transfer in accordance
with § 682.207(b}(1)(ii}(B) have not been
released from the restricted account
maintained by the school.

(10) Payments for lender referral
service. (i) The guaranty agency may not
use insurance premiums (o pay
incentive fees to lenders, except to those
lenders who agree to participate in and
make FFEL loans {other than Stafford
loans that do not qualify for interest
benefits) to all eligible students referred
under a qualified lender referral servics.

(ii) For purposes of this parsgraph, the
term qualified lender referral service
means a lender referral service offered
by a guaranty agency under which the
agency refers to a participating lender
each eligible student applying for the
service who is either a resident of the
State in which the agency is the
principal guaranty agency or attending a
school in that State and who has sought
and been unable to find a lender willing
to make a FFEL loan (other than a
Stafford loan that does not qualify for
interest benefits) to the student.

(11) Administrative fee for
Consolidation loans. The guaranty
agency may charge a lender a fee, not to
exceed $50, reasonably calculated to
cover the agency’s cost of increased or
extended liability incurred in
Fuemnteeing a Consolidation loan. The

ender may not pass the fee on to the

borrower. If it charges the fes, the

agency must charge it for all loans made

under the agency's Consolidation Loan
rogram.

(12) Administrative fee for refinancing
fixed-rate PLUS or SLS loans. The
guaranty agency may require a lender to
pey to the guaranty agency up to 50

ercent of the fee the lender charges a

orrower under § 682.202(e) for the
purposs of defraying the agency's
administrative costs incident to the
guarantee of a lender’s reissuance of a
fixed-rate PLUS or SLS loan at a
variable interest rate. If it charges the
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fee, the agency must charge the same fee
to all lenders that refinance under this
paragra(gh.

(13) Guarantee liability. The guaranty
agency shall guarantee 100 percent of
the unpaid principal balance of each
loan guaranteed.

(14) Guaranty agency administration.
In the case of a State loan guarantee
program administered by a State
government, the program must be
administered by a single State agency,
or by one or more private nonprofit
institutions or organizations under the
supervision of a single State agency. For
this purpose, ‘“supervision" includes,
but is not limited to, setting policies and
procedures, and having full
responsibility for the operation of the
program,

(15) Loan assignment. (i) The -
guaranty agency shall allow a loan to be
assigned only if the loan is fully
disbursed and is assigned to—

(A) An eligible lender;

(B) A guaranty agency, in the case of
a borrower's default, death, total and
permanent disability, or filing of a
bankruptcy petition, or for other
circumstances approved by the
Secretary, such as a loan made for
attendance at a school that closes;

(C) An educational institution,
whether or not it is an eligible lender,
in connection with the institution’s
repayment to the agency or to the
Secretary of a guarantee or a reinsurance
claim payment made on a loan that was
ineligible for the payment;

(D) A Federal or State agency or an
organization or corporation acting on
behalf of such an agency and acting as
a conservator, liquidator, or receiver of
an eligible lender; or

(E) The Secretary.

(ii) For the purpose of this paragraph,
““assigned” means any kind of transfer
of an interest in the loan, including a
pledge of such an interest as security,

(16) Transfer of guarantees. Except in
the case of a transfer of guarantee
requested by a borrower seeking a
transfer to secure a single guarantor, the
guaranty agency may transfer its
guarantee obligation on a loan to
another guaranty agency, only with the
approval of the Secrelary, the transferee
agency, and the helder of the loan.

(17) Standards and procedures, (i)
The guaranty agency shall establish,
disseminate to concerned parties, and
enforce standards and procedures for—

(A) Ensuring that all lenders in its
program meet the definition of “eligible
lender” in section 435(d) of the Act and
have a written lender agreement with
the agency;

(B) School and lender participation in
its program;

(C) Limitation, suspension,
termination of school and lender
participation;

(D) Emergency action against a
participating school or lender;

(E) The exercise of due diligence by
lenders in making, servicing, and
collecting loans; and

(F) The timely filing by lenders of
default, death, disability, and
bankruEtcy claims.

(ii) The guaranty agency shall ensure
that its program and all participants in
its program at all times meet the
requirements of subparts B, C, Dand F
of this part,

(18) gtudent status confirmation. (i)
The guaranty agency shall establish and
use a system and procedures for
monitoring the enrollment status of a
FFEL program borrower or student on
whose behalf a parent has borrowed that
includes, at a minimum—

(A) Transmitting to the school, that
according to the guaranty agency's
records the student most recently
attended, a student status confirmation
report for completion at least semi-
annually in accordance with a schedule
established by the agency;

(B) Reporting to the current holder of
the loan within 60 days of the receipt of
the completed report from the school
any change in the student’s enrollment
status reported by the school that
triggers—

(7) The beginning of the borrower’s
grace period; or

(2) The beginning or resumption of
the borrower’s immediate obligation to
make scheduled payments.

(ii) The agency shall use the data
elements and report format provided in
Appendix B to this part, unless the
Secretary notifies the guaranty agency
that other data elements or a revised
format may be used. :

(19) Submission of interest and
special allowance information. Upon
the Secretary’s request, the guaranty
agency shall submit, or require its
lenders to submit, information that the
Secretary deems necessary for
determining the amount of interest
benefits and special allowance payable
on the agency's guaranteed loans.

(20) Submission of information for
reports. The guaranty agency shall
require lenders to submit to the agency
the information necessary for the agency
to complete the reports required by
§682.414(b).

(21) Guaranty agency transfer of
information. (i) A guaranty agency from
which another guaranty agency requests
information regarding Stafford and SLS
loans made after January 1, 1987, to
students who are residents of the State
for which the requesting agency is the

principal guaranty agency as defined in
§ 682.800(d) shall provide—

(A) The name and social security
number of the student; and

(B) The annual loan amount and the
cumulative amount borrowed by the
student in loans under the Stafford and
SLS programs guaranteed by the
responding agency.

(ii) The reasonable costs incurred by
an agency in fulfilling a request for
information made under paragraph
®)(21)(i) of this section must be paid by
the guaranty agency making the request.

(22) Information of defaults. The
guaranty agency shall upon the request
of an eligible institution furnish
information with respect to students,
including the names and addresses of
such students, who were enrolled at the
eligible institution and who are in
default on the repayment of any loan
guaranteed by that agency.

(c)(1) Lender of last resort. The
guaranty agency shall ensure that it or
an eligible lender described in section
435(d)(1)(D) of the Act serves as a lender
of last resort in the State in which it is
the principal guaranty agency, as
defined in § 682.800(d).

(2) The lender of last resort shall make
a Stafford loan to any eligible student
who satisfies the lender’s eligibility
requirements and—

(i) Qualifies for interest benefits,
pursuant to § 682.301, for a loan amount
of at least $200; and

(ii) Has been otherwise unable after
conscientious efforts to obtain a loan
from another eligible lender for the
same period of enrollment.

(3) The guaranty agency or an eligible
lender described in section 435(d)(1)(D)
of the Act may arrange for a loan
required to be made by this paragraph
to be made by another eligible lender.

(d) Review of forms and procedures.
(1) The guaranty agency shall submit to
the Secretary its write-off criteria and
procedures. The agency may not use
these materials until the Secretary
approves them,

(2) The guaranty agency shall
promptly submit to the Secretary its
regulations, statements of procedures
and standards, agreements, and other
materials that substantially affect the
operation of the agency's program, and
any proposed changes to those
materials. Except as provided in
paragraph (d)(1) of this section, the
agency may use these materials unless
and until the Secretary disapproves
them.

(3) The guaranty agency shall use a
common application form, promissory
note, and other common forms
approved by the Secretary.
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(4) The guaranty agency must develop
and implement appropriate procedures
that provide for the granting of a student
deferment as specified in
§682.210(a)(6)(iv) and (c)(3) and require
their lenders to use these procedures.

(5) The guaranty agency shall ensure
that all program materials meet the
requirements of Federal and State law,
including, but not limited te, the Act
and the regulations in this part and part
6€8.

(e) Prohibited inducements. A
guaranly agency may not— X

(1) Offer directly or indirectly any
premium, payment, or other
inducement to an employee or student
of a school; or an entity or individual
affiliated with a school, to secure
applicants for FFEL loans;

2) Conduct unsolicited mailings of
student loan application forms to
students enrolled in secondary school;

(3} Conduct fraudulent or misleading
advertising concerning loan availability.
(Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1078-3, 1082)

§682.402 Death, disability, and bankruptcy
payments.

(a) General. (1) Rules governing the
cancellation of loans due to death, total
and permanent disability, or discharge
in bankruptcy are set forth in
paragraphs (a)(2), (b), (c), and (d) of this
section.

(2} If a PLUS loan was obtained by
two parents as co-makers and only one
of the borrowers dies, becomes totally
and permti)nlfmly di;abled, or has his or
her loan obligation discharged in
bankruptcy, the other borrower remains
obligated to repay the loan.

(3) The Secretary does not pay a
death, disability, or bankruptcy claim if
the loan would not qualify either for
payment of a default claim or for
reinsurance payments in the event of
default.

(b) Death. (1) If an individual
borrower dies, the obligation of the
borrower and any endorser to make any
further payments on the loan is
canceled.

(2) In determining that a borrower has
died, the lender may rely on a death
certificate or other proof of death that is
acceptable under applicable State law. If
a death certificate or other acceptable
proof of death is not available, the
borrower's obligation on the loan can be
canceled only if the guaranty agency
determines that other evidence
establishes that the borrower has died.

(3) After receiving information
indicating that the borrower has died,
the lender, if it believes the information
to be reliable, shall suspend any
collection activity against the borrower

and promptly request that the
borrower’s representative provide the
documentation described in paragraph
(b)(2) of this section. During the
suspension of collection activity, which
may not exceed 30 days, the lender shall
attempt diligently to obtain
documentation verifying the borrower's
death. If, despite diligent attempts, the
lender is not able to confirm the
borrower’s death within 30 days, the
lender shall resume collection activity
from the point that it had been
discontinued and is deemed to have
exercised forbearance as to repayment of
the loan during the period when
collection activity was suspended.

(4) Once the lender has determined
under paragraph (b)(2) of this section
that the borrower has died, the lender
may not attempt to collect on the loan

{rom the borrower’s estate or from any

endorser.

(5) The lender shall return to the
sender any payments received from the
estate or paid on behalf of the horrower
after the date of the borrower’s death.

(c) Total and permanent disability. (1)
If the lender determines that an
individual borrower is totally and
permanently disabled, the obligation of
the borrower and any endorser to make
any further payments on the loan is
canceled. A borrower is not considered
totally and permanently disabled on the
basis of a condition that existed &t the
time he or she applied for the loan,
unless the borrower’s condition has
substantially deteriorated later, sa as to
render the borrower totally and
permanently disabled. In the case of a
consolidation loan, the condition must
not have existed prior to the time the
borrower applied for each of the
underlying loans, unless the condition
substantially deteriorates, so as to
render the borrower totally and
permanently disabled.

(2) After being notified by the
borrower or the borrower’s
representative that the horrower claims
to be totally and permanently disabled,
the lender promptly shall request that
the borrower or the borrower’s
representative submit on a form
provided or approved by the Secretary
a certification by a physician who is a
doctor of medicine or osteopathy and
legally authorized to practice in a State
that the borrower is totally and
permanently disabled. The lender shall
continue collection until it receives
either the certification of total disability
or a letter from a physician stating that
the certification has been requested and
that additional time is needed to
determine if the barrower is totally and
permanently disabled. Except as
provided in paragraph (c)(4) of this

section, after receiving the physician's
certification or letter, the lender may not
attempt to collect from the borrower or
any endorser.

(3) After receiving the physician's
certification described in paragraph
(c)(2) of this section, the lender shall
return any payments that it received
from or on behalf of the borrower after
the date the borrower or the borrower’s
representative notified the lender of the
borrower’s claim of total disability,

(4) If the lender determines that a
borrower who claims to be totally and
permanently disabled is not in fact
disabled, or if the lender does not
receive the physician’s certification of
total disability within 60 days of the
receipt of the physician’s letter
requesting additional time, as described
in paragraph (c)(2) of this section, the
lender shall resume collection and shall
be deemed to have exercised
forbearance of payment of both

rincipal and interest from the date the
ender received the physician’s letter
requesting additional time and may
capitalize, in accordance with
§682.202(b), any interest accrued and
not paid during that period.

(d) Bankruptcy—(1) General. If a
borrower files a petition for relief under
the Bankruptey Code, the Secretary
reimburses the holder of the loan for
unpaid principal and interest on the
loan in accordance with paragraphs (d)
through (i) of this section.

(2) Notice of bankruptcy filing. The
lender shall determine that a borrower
has filed a bankruptcy petition on the
basis of a notice of the first meeting of
creditors received from the bankruptcy
court, other documents showing a
petition has been filed, or writien notice
from the debtor’s attorney of the filing
date of the petition.

(3) Suspension of collection activity. If
a lender is notified pursuant to
g:ragraph (d)(2) of this section that a

rrower has filed a petition for relief in
bankruptcy, the lender shall
immediately suspend any collection
efforts outside the bankruptcy
proceeding—

(i) Against the borrower, and

(ii) If the borrower has filed for relief
under Chapters 12 or 13, against any co-
maker or endorser.

(4) Proof of claim. The lender shall
file a proof of claim with the bankruptcy
court within—

(i) 30 days after the lender receives a
notice of first meeting of creditors
unless, in'the case of a proceeding
under Chapter 7, the notice states that
the borrower has no assets; or

(ii) 30 days after the lender receives
a notice from the court stating that a
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Chapter 7 no-asset case has been
converted to an asset case,

(5) Filing of bankruptcy claim with
the guaranty agency. (i) The lender shall
file a bankruptcy claim on the loan with
the guaranty agency in accordance with
paragraph (e) of this section, if—

(A) The borrower has filed a petition
for relief under Chapters 12 or 13 of the
Bankruptcy Code; or

(B) The borrower has filed a petition
for relief under Chapters 7 or 11 of the
Bankruptcy Code and the loan has been
in repayment for more than seven years
(exclusive of any applicable suspension
of the repayment period) from the due
date of the first payment until the date
of the filing of the petition for relief; or

(C) The borrower has begun an action
to have the loan obligation determined
to be dischargeable on grounds of undue
hardship.

(ii) In cases not described in
paragraph (d)(5)(i) of this section, the
lender shall continue to hold the loan
notwithstanding the bankruptcy
proceeding: Once the bankruptcy
proceeding is completed or dismissed,
the lender shall treat the loan as if the
lender had exercised forbearance as to
repayment of principal and interest
accrued from the date of the borrower’s
filing of the bankruptcy petition until
the date the lender is notified that the
bankruptcy proceeding is completed or
dismissed.

(e) Claim procedures for a loan by a
lender—(1) Documentation. A lender
shall provide the guaranty agency with
the following documentation when
filing a death, disability, or bankruptcy
claim;

(i) The original promissory note.

(ii) The loan application.

(iii) In the case of a death claim, those
documents that formed the basis for the
determination of death.

(iv) In the case of a disability claim,

a copy of the certification of disability
described in paragraph (c)(2) of this
section,

(v) In the case of a bankruptcy claim—

(A) Evidence that a bankruptcy
petition has been filed, all pertinent
documents sent to or received from the
bankruptcy court by the lender, and an
assignment to the guaranty agency of
any proof of claim filed by the lender
regarding the loan; and

(B) A statement of any facts of which
the lender is aware that may form the
basis for an objection or exception to the
discharge of the borrower’s loan
obligation in bankruptcy and all
documents supporting those facts.

(2) Filing deadlines. A lender shall
file a death, disability, or bankruptcy
claim within the following periods:

(i) A lender shall file a death or
disability claim within 60 days of the
date on which the lender determines
that a borrower has died or is totally and
permanently disabled.

(ii) A lender shall file a bankruptcy
claim with the guaranty agency by the
earlier of—

(A) 30 days after the date on which
the lender receives notice of the first
meeting of creditors or other
information described in paragraph
(d)(2) of this section; or

(B) 15 days after the lender is served
with a complaint or motion to have the

' loan determined to be dischargeable on

grounds of undue hardship, or, if the
lender secures an extension of time
within which an answer may be filed,
25 days befora the expiration of that
extended period, whichever is later.

(f) Payment of death, disability, and
bankruptcy claims by the guaranty
agency—(1) General. (i) The guaranty
agency shall review a death, disability,
or bankruptcy claim promptly and shall
pay the lender on an approved claim the
amount of loss in accordance with
paragraph (f) of this section, not later
than 45 days after the claim was filed by
the lender.

(ii) In the case of a bankruptcy claim,
the guaranty agency shall, upon receipt
of the claim from the lender,
immediately take those actions required
under paragraph (g) of this section to
oppose the discharge of the loan by the
bankruptcy court.

(2) Amount of loss to be paid on a
claim. (i) The amount of loss payable on
a death, disability, or bankruptcy claim
is equal to the unpaid balance of
principal and interest determined in
accordance with paragraph (f)(3) of this
section.

(ii) The unpaid balance of principal
may include interest capitalized in
accordance with § 682,202(b).

(3) Payment of interest. If the
guarantee covers unpaid interest, the
amount payable on an approved claim
includes the unpaid interest that
accrues during the following periods:

(i) During the period before the claim
is filed, not to exceed the period
provided for in paragraph (e)(2) of this
section for filing the claim.

(ii) During a period not to exceed 30
days following the return of the claim to
the lender by the guaranty agency for
additional documentation necessary for
the claim to be approved by the
guaranty agency.

(iii) During the period required by the
guaranty agency to approve the claim
and to authorize payment or to return
the claim to the lender for additional
documentation.

(g) Guaranty agency participation in
bankruptcy proceedings—(1) Undue
hardship claims. (i) In response to a
petition filed with regard to any
bankruptcy proceeding by the borrower
for discharge under 11 U.S.C,
523(a)(8)(B) on the grounds of undue
hardship, the guaranty agency shall
determine on the basis of reasonably
available information—

(A) Whether the first payment on the
loan was due less than 7 years
(exclusive of any applicable suspension
of the repayment period) before the
filing of the petition for relief
commencing the bankruptcy case; and

(B) Whether repayment under sither
the current repayment schedule or any
adjusted schedule authorized under this
part would impose an undue hardship
on the borrower and his or her
dependents.

(ii) If the agency determines that
repayment would not constitute an
undue hardship, the agency shall then
determine whether the expected costs of
opposing the discharge petition would
exceed one-third of the total amount
owed on the loan, including principal,
interest, late charges, and collection
costs,

(iii) If the expected costs of opposing
the discharge petition do not exceed
one-third of the total amount owed on
the loan, the agency shall—

(A) Oppose the borrower’s petition for
a determination of dischargeability; and

(B) If the borrower is in default on the
loan, seek a judgment for the amount
owed on the loan.

(iv) In opposing a petition for a
determination of dischargeability on the
grounds of undue hardship, a guaranty
agency may agree to discharge of a
portion of the amount owed on a loan
if it reasonably determines that the
agreement is necessary in orderto
obtain a judgment on the remainder of
the loan.

(2) Response by a guaranty agency to
plans proposed under Chapters 11, 12,
and 13 for loans in repayment more
than seven years. The guaranty agency
shall take the following actions with
regard to a loan that was in repayment
for at least seven years (exclusive of
applicable suspensions of the
repayment period) when a petition for
relief in bankruptcy under Chapter 11,
12, or 13 was filed:

(i) The agency is not required to
respond to a proposed plan that—

(A) Provides for repayment of the full
outstanding balance of the loan;

(B) Makes no provision with regard to
the loan or to general unsecured claims.

(ii) In any other case, the agency shall
determine, based on a review of its own
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records and documents filed by the
debtor in the bankruptcy proceeding—

(A) What part of the loan obligation
will be discharged under the plan as

ropased;

(B) Whether the plan itself or the
classification of the loan under the plan
meets the requirements of 11 U.S.C.
1129, 1225, or 1325, as applicable; and

(C) Whether grounds exist under 11
U\S.C. 1112, 1208, or 1307, as
applicable, to move for conversion or
dismissal of the case.

(iii) If the agency determines that
grounds exist to challenge the proposed
plan, the agency shall, as appropriate,
object to the plan or move to dismiss the
case, if—

(A) The costs of litigation of these
actions are not reasonably expected to
exceed one-third of the amount of the
loan to be discharged under the plan;
and

(B) With respect to an objection under
11 U.S.C. 1325, the additional amount
that may be recovered under the plan if
an objection is successful can
reasonably be expected to equal or
exceed the cost of litigating the
ob}ection.

iv) The agency shall menitor the
debtor’s performance under a confirmed
plan. If the debtor fails to make
payments required under the plan and
demonstrates entitlement to discharge
under 11 U.S.C, 1328(b), the agency
shall oppose any requested discharge
and move to dismiss the case if the costs
of litigation togsther with the costs
incurred for objections to the plan are
not reasonably expected te exceed one-
third of the amount of the loan to be
discharged under the plan.

(3) Response by guaranty agency to
plans proposed under Chapters 11, 12,
and 12 for loans in repayment less than
seven years. The guaranty agency shall
take the following actions with regard to
a loan that was in repayment for less
than seven years (exclusive of
applicable suspensions of the
repayment period) when a petition for
relief in bankruptcy under chepter 11,
12, or 13 was filed:

(i) if the debtor proposes a plan that
is expected to end less than seven years
(exclusive of applicable suspensions of
the repayment period) after the first
payment was due on the loan, the
agency shall monitor the debtor’s
performance under a confirmed plan. If
the debtor fails to make payments
required under the plan and
demonstrate entitlement to discharge
under 11 U.S.C. 1328(b), the agency
shall oppose any requested discharge
and move to dismiss the case if the costs
of litigation together with the costs
incurred for objections to the plan are

not reasonably expectad to excesd one-
third of the amount of the loan to be
discharged under the plan.

(ii) If the debtor proposes a plan that
is expected to end more than seven
years (exclusive of applicable
suspensions of the repsyment period)
after the first payment was due on the
loan, the agency shall take the actions
required under paragraph (h)(2) of this
section.

(h) Mandatory repurchase by lender.
(1) The lender shall repurchase from the
guaranty agency a loan held by the
agency pursuant to a bankruptcy claim
paid to that lender promptly after the
earliest of the following events:

(i) The entry of an order denying or
revoking discharge or dismissing a
proceeding under any chapter.

(ii) A ruling in a proceeding under
chapter 7 or 11 that the loan is not
dischargeable under 11 U.S.C.
523(a}{8)(B) or other applicable law.

(iii) The entry of an order granting
discharge under chapter 12 or 13, or
confirming a plan of arrangement under
chapter 11 in a proceeding begun less
than 7 years (exclusive of any applicable
suspension of the repayment period)
after the first payment due date of the
loan, unless the court determined that
the loan is dischargeable under 11
U.S.C. 523(a)(8)(B) on grounds of undue
hardship.

{2) The lender may capitalize past-due
interest accrued on a loan repurchased
under this paragraph.

(i) Claims for reimbursement from the
Secretary on loans held by guarantee
agencies. (1)(i} The Secretary reimburses
the guaranty agency for its losses on
bankruptcy claims paid to lenders
after—

(A) A determination by the court that
the loan is dischargeable under 11
U.S.C. 523(a}(8)(B) with respect to a
proceeding initiated under chapter 7 or
chapter 11 begun less than 7 years
(exclusive of any applicable suspension
of the repayment period) after the first
payment due date of the loan; or

(B) With respect to any other loan,
after the agency pays the claim to the
lender.

(ii) The guaranty agency shall refund
to the Secretary the full amount of
reimbursement received from the
Secretary con a loan that a lender
repurchases under this section.

(2) The Secretary pays a death,
disability, or bankruptcy claim in an
amount determined under paragraph
(i}(3) of this section on a loan held by
a guaranty agency after the agency has
paid a default ¢laim to the lender
thereon and received payment under its
reinsurance agreement. The Secretary

reimburses the guaranty agency only
if—

(i) The guaranty agency determines
that the borrower has died, become
totally and permanently disabled since
applying for the loan, or has filed for
relief in bankruptcy, in accordance with
the procedures set forth in paragraphs
(b){d) of this section. For purposes of
this paragraph, references to the
"lender" and “‘guaranty agency” in
paragraphs (b)-{d) of this section mean
the guaranty agency and the Secretary
respectively;

(1i) In the case of a Stafford, SLS, or
PLUS loan, the guaranty agency
determines that the borrower (or in the
case of a PLUS Program loan each of the
co-makers) has died, become totally and
permanently disabled since applying for
the loan, or has filed the petition for
relief in bankruptcy within 10 years of
the date the borrower entered
repayment, exclusive of periods of
deferment or periods of forbearance
granted by the lender that extendad the
10-year maximum repayment period;

{iii) In the case of a Consolidation
loan, the guaranty agency determines
that the borrower has died, become
totally and permanently disabled since
applying for the Consolidation loen, or
has filed the petition for relief in
bankruptcy within the maximum
repayment period described in
§ 682.209(h)(2), exclusive of periads of
deferment or periods of forbearance
granted by the lender that extended the
maximum repayment period;

(iv) The guaranty agency has not
written off the loan in accordance with
the procedures established by the
agency pursuant to § 682.410(b)(6)(x);

(v) The guaranty agency has exsrcised
due diligence in the collection of the
loan, in accordance with the procedures
established by the agency pursuant to
§ 682.410(b)(6)(x), until the barrower (or
in the case of a PLUS loan each of the
co-makers) died, became totally and
permanently disabled, filed a chapter 12
or 13 petition, or had the loan
discharged in bankruptcy; and

(iv) In the case of a bankruptcy claim,
the guaranty agency has complied with
the requirements of paragraph (g) of this
section.

(3)(i) The Secretary pays the guaranty
agency a percenlage of the outstanding
principal and interest that is equal to
the complement of the reinsurance
percentage paid on the loan, This
interest includes interést that accrues
during the shorter of—

(A) The period from the date the
guaranty agency determines that the
borrower (or each of the co-makers)
died, became totally and permanently
disabled, filed a chapter 12 or 13
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bankruptcy petition, or had the loan
discharged in bankruptcy until the
Secretary authorizes payment; or

(B) 60 days.

(i) In addition, the Secretary pays the
guaranty agency for any unpaid interest
that the agency paid as of the
default claim and for which the agency
was not previously reimbursed by the
Secretary.

(j) Payments received after the
Secretary’s payment of a death,
disability, or bankrupicy claim. If the
guaranty agency receives any payments
from or on behalf of the borrower on or
attributable to a loan on which the
Secretary previously paid a bankruptcy
claim, the guaranty agency shall remit
100 percent of these payments to the
Secretary.

(k) Applicable suspension of the
repayment period. For purposes of this
section and 11 U.S.C. 523(a)(8)(B) with
respect to loans guaranteed under the
FFEL programs, an applicable
suspension of the repayment period—

(1) Includes any period, including a
period of deferment, during which the
lender, at the request of the borrower,
does not require the borrower to make
payments on the loan;

2) Begins on the date on which the
borrower qualifies for the requested
deferment or the lender grants the

uested forbearance;

3) Closes on the later of the date on
which—

(i) The condition for which the
requested deferment or forbearance was
received ends; or

(ii) The lender receives notice of the
end of the condition for which the
requested deferment or forbearance was
received, if the condition ended earlier
than represented by the borrower at the
time of the request and the borrower did
not notify timely the lender of the date
on which the condition actually ended;
and

(4) Includes the period between the
end of the borrower’s grace period and
the first payment due date established
by the lender in the case of a borrower
who enterad repayment without the
knowledge of the lender.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1078-3, 1082, 1087)

§682.403 Federal advances for
payments. -

(a) The Secretary makes an advance to
a guaranty agency that has a reinsurance
agreement. The advance may be used
only to pay guarantee claims. The
Secretary makes an advance to—

(1) A State guaranty agency; or

{2) 1 or more private nonprofit
guarantee agencies in a State if, during
a fiscal year—

(i) The State does not have a guaranty
agency program;

(ii) The Secretary consults the chief
executive officer of the State and finds
it unlikely that the State will have a
program for that year; and

(iii) Each private nonprofit guaranty
agency—

(A) Agrees to establish at least 1 office
in the State with sufficient staff to
-handle written and telephons inquiries
from students, eligible lenders, and
other persons in the State;

(B) Agrees to encourage maximum
commercial lender participation within
the State and to conduct periodic visits
to at least the major lenders within the
State;

(C) Agrees that the benefit of its loan
guarantees will not be denied to
students because of their choice of
schools or lack of need; and

(D) Certifies that it is not an eligible
educational institution and that it does
not have any substantial affiliation with
an eligible educational institution.

(b) A guaranty agency shall apply to
the Secretary in order to receive an
initial advance,

(c)(1) An advance may be made to a
new guaranty agency for each of five
consecutive calendar years. A new
agency is an agency that entered into a
basic agreement on or after October 12,
1978, or that was not actively carrying
on a loan guarantee program on or
before October 12, 1976.

(2)(i) A guaranty agency may request
that the initial advance be made on a
specified date. The Secretary pays
subsequent advances on the same day
that the initial advance was made for
each of the four succeeding calendar
years.

(ii) An additional advance may be
made to a private nonprofit guaranty
agency only if the agency continues to
qualify under paragraph (a) of this
section.

{d) The Secretary makes an advance
on terms and conditions specified in a
Federal advances for claim payments
agreement between the Secretary and
the guaranty agency.

(e) In the case of a private nonprofit
guaranty agency, the repayment of
advances is determined separately for
each State for which the agency has
received in advance under this section,
in accordance with section 422(c)(4) of
the Act,

() A guaranty agency shall return
advances provided under this section in
accordance with the provisions of
sections 422 (c) and (d) of the Act.

(Authority: 20 U.S.C. 1072, 1082)

§682.404 Federal reinsurance agieement.

(a) General. (1) The Secretary may
enter into a reinsurance agreement with
a guaranty agency that has a basic
program agreement. Except as provided
in paragraph (b) of this section, under a
reinsurance agreement the Secretary
reimburses the guaranty agency for 100
percent of its losses on default claim
payments to lenders.

(2) For purposss of this section—

(i) Losses means the amount of unpaid
principal and accrued interest the
agency paid on a default claim filed by
a lender on a reinsured loan, minus
payments made by or on behalf of the
borrower after default but before the
Secretary reimburses the agency;

(ii) Preclaims assistance means
collection assistance provided to the
lender by the guaranty agency that
includes collection activities that are
comparable in intensiveness to the level
of preclaims assistance performed by
the guaranty agency as of October 18,
1990, and involves the initiation by the
agency of at least 3 collection activities,
including at least 1 letter to the
borrower designed to encourage the
borrower to begin or resume repayment;
and

(iii) Supplemental preclaims
assistance means collection assistance
provided to the lender by the guaranty
agency that involves the initiation by
the agency of at least two collection
activities designed to encourage the
borrower to begin or resume payment
that is begun on or after the 120th day
of delinquency.

(3)(i) If an account has been subject to
supplemental preclaims assistance and
is not submitted as a defauit claim by
the lender to the guaranty agency by the
150th day after the loan becomes 120
days delinquent, the Secretary will pay
the guaranty agency $50.

(ii) If a guaranty agency contracts with
an outside entity to perform any
supplemental preclaims assistance
activity, that entity may not—

(A) Hold or service the loan;

(B) Own, control, or share common
ownership with the holder or servicer of
the loan; or

(C) Hold a contract with the agency to
perform collection services on the loan
in the event of default.

(iii) For purposes of paragraph (a)(3)(i)
of this section, an “account” includes 1
or more FFEL programs loans that
were—

(A) Made to the same borrower:;

(B) Held by the same lender;

(C) Guaranteed by the same guaranty

agency;
(D) Subject to preclaims assistance by
the same agency; and
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(E) Covered by the same supplemental
preclaims assistance request.

(4) A guaranty agency'’s loss on a loan
that was outstanding when a
reinsurance agreement was executed is
covered by the reinsurance agreement
only if the default on the loan occurs
after the effective date of the agreement.

(5) If a lender has requested preclaims
assistance as described in paragraph
(a)(2)(ii) of this section, the agency shall
notify the school for attendance at
which the borrower received the loan of
the lender’s request by providing the
school with a copy of that request, or by
other means.

(b) Reinsurance rate. (1) If the total of
reinsurance claims paid by the Secretary
to a guaranty agency during any fiscal
year reaches 5 percent of the amount of
loans in repayment at the end of the
preceding fiscal year, the Secretary's
reinsurance payment on a default claim
subsequently paid by the guaranty
agency during that fiscal year equals 90
percent of its losses.

(2) If the total of reinsurance claims
paid during a fiscal year by the
Secretary to a guaranty agency reaches
9 percent of the amount of loans in
repayment at the end of the preceding
fiscal year, the Secretary’s reinsurance
payment on a default claim
subsequently paid by the guaranty
agency during that fiscal year is 80
percent of its losses.

(3) For purposes of this section, the
total of reinsurance claims paid by the
Secretary to a guaranty agency during
any fiscal year does not include
amounts paid on claims by the guaranty
agency—

(i) On loans considered in default
under § 682.412(e);

(ii) Under a policy established by the
agency that is consistent with
§682.509(a)(1); or

(iii) That were filed by lenders at the
direction of the Secretary.

(4) Notwithstanding paragraphs (b) (1)
and (2) of this section, for a guaranty
agency that entered into a basic program
agreement under section 428(b) of the
Act after September 30, 1976, or was not
actively carrying on a loan guarantee
program covered by a basic program
agreement on October 1, 1976, the
Secretary may pay 100 percent of its
losses during five consecutive fiscal
years beginning with the first year of its
operation.

(5) For purposes of this section,
amount of loans in repayment means—

(i) The sum of—

(A) The original principal amount of
all loans guaranteed by the agency; and

(B) The original principal amount of
any loans on which the guarantee was

transferred to the agency from another
agency;

(ii) Minus the original principal
amount of all loans on which—

(A) The loan guarantee was canceled;

(B) The loan guarantee was
transferred to another agency;

(C) The borrower has not yet reached
the repayment period;

(D) Payment in full has been made by
the borrower;

(E) The borrower was in deferment
status at the time repayment was
scheduled to begin and remains in
deferment status;

(F) Reinsurance coverage has been
lost and cannot be regained; and

(G) The agency paid claims, excluding
the amount of those claims—

(1) Paid under § 682.412(e);

(2) Paid under a policy established by
the agency that is consistent with
§682.509(a)(1); or

(3) Paid at the direction of the
Secretary.

{c) St:gmission of reinsurance rate
base data. The guaranty agency shall
submit to the Secretary the quarterly
report required by the Secretary for the
previous quarter ending September 30
containing complete and accurate data
in order for the Secretary to calculate
the amount of loans in repayment at the
end of the preceding fiscal year. The
Secretary does not pay a reinsurance
claim to the guaranty agency after the
date the guarterly report is due until the
quaranty agency submits a complete and
accurate report.

(d) Reinsurance fee. (1) Except for
loans made under § 682.209(e), (f) and
(h), a guaranty agency shall pay to the
Secretary during each fiscal year in
quarterly installments a reinsurance fee
equal to—

(i) 0.25 percent of the total principal
amount otpt(;m Stafford, SLS, and PLUS
loans on which guarantees were issued
by that agency during that fiscal year; or

(ii) 0.5 percent of the total principal
amount of the Stafford, SLS, and PLUS
loans on which guarantees were issued
by that agency during that fiscal year if
the agency’s reinsurance claims paid
reach the amount described in
paragraph (b)(1) of this section at any
time during that fiscal year,

(2) The agency that is the original
guarantor of a loan shall pay the
reinsurance fee to the Secretary even if
the guaranty agency transfers its
guarantee obligation on the loan to
another guaranty agency.

(3) The guaranty agency shall pay the
reinsurance fee required by paragraph
(d)(1) of this section due the Secretary
for each calendar quarter ending March
31, June 30, September 30, and
December 31, within 90 days after the

end of the applicable quarter or within
30 days after receiving written notice
from the Secretary that the fees are due,
whichever is earlier.

(e) Initiation or extension of
agreements. In deciding whether to
enter into or extend a reinsurance
agreement, or, if an agreement has been
terminated, whether to enter into a new
agreement, the Secretary considers the
adequacy of—

(1) Efforts by the guaranty agency and
the lenders to which it provides
guarantees to collect outstanding loans
as required by § 682.410(b) (6) or (7),
and §682.411;

(2) Efforts by the guaranty agency to
make FFEL loans available to all eligible
borrowers; and

(3) Other relevant aspects of the
guaranty agency'’s program operations.

(f) Application of borrower payments.
Payments made to a guaranty agency by
a borrower may, at the agency's-option,
be applied first to the payment of
reinsured interest owed or to defray the
agency's collection costs on the loan.
The borrower's payments may be
applied to other charges, such as late
charges, only after the repayment of all
principal and interest.

(g) Federal share of borrower
payments. (1) If a borrower makes
payments on a loan after the Secretary
has paid a reinsurance claim on that
loan, the agency shall pay to the
Secretary the Secretary’s equitable share
of those payments.

(2) For purposes of this section, the
Secretary’s equitable share means that
portion of borrower payments that
remains after the agency has deducted—

(i) An amount equal to the
complement of the reinsurance
percentage that was in effect when the
reinsurance payment was made by the
Secretary; and

(ii) 30 percent of borrower payments.

(3) Unless the Secretary approves
otherwise, the guaranty agency shall pay
to the Secretary the Secretary’s equitable
share of borrower payments within 45
days of its receipt of the payments.

h) Nondiscrimination. (1) A guaranty
agency may not engage in any pattern or
practice that results in a denial of a
borrower’s access to FFEL loans because
of the borrower's race, sex, color,
religion, national origin, age,
handicapped status, income, attendance
at a particular school within any State
served by the guaranty agency, length of
the borrower's educational program, or
the borrower’s academic year in school,

(2) For purposes of this section a
guaranty agency is deemed to be serving
a State if it guarantees a loan that is—

(i) Made by a lender located in a State
not served by the agency;
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(ii) Made to a borrower who is a
resident of a State not served by the
agency; and

(iii) Made for attendance at a school
located in the State,

(i) Other terms. The reinsurance
agreement contains other terms and
conditions that the Secretary finds
necessary to—

(1) Promote the purposes of the FFEL
programs and to protect the United
States from unreasonable risks of loss;

(2) Ensure proper and efficient
administration of the loan guarantee

rogram; and
p (3) Ensure that due diligence will be
exercised in the collection of loans.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1078-3, 1082)

§682.405 [Reserved]

§682.406 Conditions of reinsurance
coverage.

(a) A guaranty agency is entitled to
reinsurance payments on a loan only
if—

(1) The lender exercised due diligence
in making, disbursing, and servicing the
loan as prescribed by the rules of the
agency;

(2) With respect to the reinsurance
payment on the portion of a loan
{epresented by a single disbursement of

oan

(i) The check for the disbursement
was cashed within 120 days after
disbursement; or

(ii) The proceeds of the disbursement
made by electronic funds transfer in
accordance with § 682,207(b)(1}{(ii)}{B)
have been released from the restricted
account maintained by the school
within 120 days after disbursement;

(3) The lender provided an accurate
collection history and an accurate
payment history to the guaranty agency
with the default claim filed on the loan
showing that the lender exercised due
diligence in cellecting the loan through
collection efforts meeting the
requirements of § 682.411, including
collection efforts against each endorser;

(4) The loan was in default before the
agency paid a default claim filed
thereon;

(5) The lender filed a default claim
thereon with the guaranty agency within
90 days of defauit;

(6) The lender resubmitted a properly
documented default claim to the
guaranty agency not later than 60 days
from the date the agency had returned
that claim due solely to inadequate
documentation, except that interest
accruing beyond the 30th day after the
date the guaranty agency returned the
claim is not reinsured unless the lender
files a claim for loss on the loan with

the guarantor together with all required
documentation, prior to the 30th day;

(7) The lender satisfied all conditions
of guarantee coverage set by the agency,
unless the agency reinstated guarantee
coverage on the loan following the
lender’s failure to satisfy such a
condition pursuant to written policies
and procedures established by the

. agency;

(8) The agency paid or returned to the
lender for additional documentation a
default claim thereon filed by the lender
within 90 days of the date the lender
filed the claim or, if applicable, the
additional documentation, except that
interest accruing beyond the 60th day
after the date the lender originally filed

the claim is not reinsured;

(9} The agency submitted a est for
the payment on a form required by the
Secretary no later than 45 days

following payment of a default claim to
the lender, which must take place no
earlier than 90 days following default in
the case of a loan payable in monthly
installments, or no earlier than 30 days
following default, in the case of a loan
payable in less frequent instailments;

(10) The loan was legally enforceable
by the lender when the agency peid a
claim on the loan to the lender;

(11) The agency exercised dus
diligence in collection of the loan in
accordance with § 682.410(b){8) or (7);

(12) The agency and lender complied
with all other Faderal requirements with
respect to the loan including the
payment of origination fees; and

(13) The agency assigns the loan to
the Secretary, if so directed, in
accordance with the requirements of
§682.409.

(b) Notwithstanding paragraph (a) of
this section, the Secretary may waive
his right to refuse to make or require
repayment of a reinsurance payment if,
in the Secretary’s judgment, the best
interests of the United States so require,
The Secretary’s waiver policy for
violations of paragraph (e)(3) or (a)(5) of
this section is set forth in Appendix D
to this part.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1078-3, 1082)

§682.407 Administrative cost aliowance
for guaranty agencies.

(a)(1) The Secretary pays an
administrative cost allowance to a
guaranty agency having a basic program
agreement,

(2) The administrative cost allowance
paid to a guaranty agency for any fiscal
year equﬁ:l percent of the tota{
principal amount of loans, other than
Consolidation loans, guaranteed by the
agency during that fiscal year.

(b)(1) To receive an administrative
cost allowance payment, the guaranty
agency shall submit an application to
the Secretary by January 1 of the fiscal
year for which it is requesting the
allowance.

(2) In addition to other information
and assurances that the Secretary may
reasonably require, the application must
contain—

(i) Information showing the agency’s
ability to collect loans and provide
preclaim assistance to its lenders,
including descriptions of staff size and
activities in these areas;

(ii) An estimate of the costs to be
incurred in that fiscal year that will be
eligible for payments under this section;

g}i) Assurances that the agency will
use sufficient administrative and fiscal

. procedures, including an independent

audit conducted in accordance with
§682.410(b)(1), to ensure that
administrative cost allowances are used
in accordance with the provisions of
this section;

(iv) A report of the most recent audit
conducted in accordance with
§682.410(b)(1) and submitted in a
format and containing information

uired by the Secretary;
m?v) Assurances that the gnaranty
agency will furnish any further
information, including estimates, that
the Secretary may reasonably require to
carry out the provisions of this section;

(vi) An estimate of the tgtal amount of
new FFEL program loans, other than
Consolidation loans, expected to be
guaranteed during the fiscal year; and

(vii) Assurances that the agency’s
program meets and will continue to
meet all the requirements contained in
§682.401(b).

(3) The application for an
administrative cost sllowance by a
guaranty agency and the Secretary’s
payment of that allowance establishes
an agreement between the Secretary and
the guaranty agency with respect to the
assurances contained in the application.

(c)(1) A guaranty agency may use the
administrative cost allowance to meet
only administrative costs related to the
FFEL programs.

(2) Kguaranty agency may not use the
administrative cost allowance to meet
costs—

(i) For which the agency has been or
will be reimbursed from the 30 percent
retention of collections permitted under
§ 682.404(g)(2)(ii); or

(ii) For which the agency has been or
will be reimbursed from a source other
than the payment made under this
section,

(d) The Secretary pays an
administrative cost allowance on a loan
only to the guaranty agency that
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originally guaranteed the loan, even if
the guaranty agency transfers its
guarantee obligation on the loan to
another guaranty agency.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1078-3, 1082)

§682.408 Loan disbursement through an
escrow agent.

(a) General. (1) A guaranty agency or
an eligible lender may act as an escrow
agent for the purpose of receiving
Stafford, SLS, and PLUS loan proceeds
disbursed by an eligible lender other
than a school, State lender, or a State
agency or instrumentality, and
transmitting those proceeds to the
borrower's school if the lender and the
escrow agent have entered into a written
agreement for this purpose.

h(2) The agreement must provide
that—

(i) The lender may make payments
into an escrow account that is
administered by the escrow agent in
accordance with the requirements of
paragraph (c) of this section and
§682.207(b)(1)(iv);

(ii) The lender shall promptly notify
the borrower's school when funds are
escrowed for the borrower; and

(iii) The escrow agent is authorized
to—

(A) Transmit the proceeds according
to the note evidencing the loan;

(B) Commingle the proceeds of the
loans paid to it pursuant to an escrow
agreement;

(C) Invest the loan proceeds only in
obligations of the Federal Government
or obligations that are insured or
guaranteed by the Federal Government;
and

(D) Retain for its own use interest or
other earnings on those investments.

(b) Disbursement by the lender.
Subject to § 682.207(b)(1)(iii), the lender
may disburse the loan proceeds to the
escrow agent using any method agreed
to by the escrow agent and the lender.

(c) Transmittal of FFEL loan proceeds
by the escrow agent. (1) The escrow
agent shall transmit Stafford and SLS
loan proceeds received from a lender
under this section to a school in
accordance with the requirements of
§682.207(b)(1) (ii) and (iv) not later than
21 days after the agent receives the
funds from the lender.

(2) The escrow agent shall transmit
PLUS loan proceeds received from a
lender under this section to a borrower
in accordance with the requirements of
§682.207(b)(1) (ii) and (iv) not later than
21 days after the agent receives the
funds from the lender.

(d) Return of untransmitted proceeds.
The escrow agent shall return any
untransmitted proceeds of a loan to the

lender within 15 working days after
receiving information indicating that the
student has not enrolled, or has ceased
to be enrolled on at least a half-time
basis, for the period of enrollment for
which the loan was intended.

(Authority: 20 U.S.C. 1078, 1082)

§682.409 Mandatory assignment by
guaranty agencies of defauited loans to the
Secretary.

(a) If the Secretary determines that
action is necessary to protect the
Federal fiscal interest, the Secretary may
direct a guaranty agency to assign to the
Secretary any loan held by the agency
on which the agency seeks, or has
received, payment under § 682.402(d),
§682.402(i), or § 682.404. In making this
determination, the Secretary considers
all relevant information available to the
Secretary, including any information
and documentation submitted by the
agency. The Secretary may identify
particular loans to be assigned or may
require assignment of particular
categories of loans that share
characteristics that the Secretary
determines make those loans
appropriate for assignment.

(b)(1) A guaranty agency that assigns
a defaulted loan to the Secretary under
this section thereby releases all rights
and title to that loan. The Secretary does
not pay the guaranty agency any
compensation for a loan assigned under
this section.

(2) The guaranty agency does not
share in any amounts received by the
Secretary on a loan assigned under this
section, regardless of the reinsurance
percentage paid on the loan or the
agency's previous collection costs,

(c)(1) A guaranty agency shall assign
a loan to the Secretary under this
section at the time, in the manner, and
with the information and
documentation that the Secretary
requires. The agency shall submit this
information and documentation in the
form (e.g., computer tape) and in the
format specified by the Secretary.

(2) The guaranty agency shall execute
an assignment to the United States of
America of all right, title, and intérest in
the promissory note or judgment
evidencing a loan assigned under this
section.

(3) If the agency does not provide the
required information and
documentation in the form and format
required by the Secretary, the Secretary
may, at his eption—

(i) Allow the agency to revise the
agency’s submission to include the
required information and
documentation in the specified form
and format;

(ii) In the case of an improperly
formatted computer tape, reformat the
tape and assess the cost of the activity
against the agency;

(iii) Reorganize the material submitted
and assess the cost of that activity
against the agency; or

(iv) Obtain from other agency records
and add to the agency's submission any
information from the original
submission, and assess the cost of that
activity against the agency.

(4) For each loan assigned, the agency
shall submit to the Secretary the
following documents associated for each
loan, assembled in the order listed
below:

(i) The promissory note.

(ii) Any documentation of a judgment
entered on the loan.

(iii) A written assignment of the loan
or judgment, unless this assignment is
affixed to the promissory note.

(iv) The loan application.

(v) A payment history for the loan, as
described in § 682.414(a)(1)(ii)(C).

(vi) A collection history for the loan,
as described in § 682.414(a)(1)(ii)(D).

(5) The agency may submit certified
copies of required documents in lieu of
originals if no originals exist.

{d)(1) If the Secretary determines that
the agency has not submitted a
document or record required by
paragraph (c) of this section, and the
Secretary decides to allow the agency an
additional opportunity to submit the
omitted document under paragraph
(c)(3)(i) of this section, the Secretary
notifies the agency and provides a
reasonable period of time for the agency
to submit the omitted record or
document.

(2) If the omitted document is not
submitted within the time specified by
the Secretary, the Secretary determines
whether that omission impairs the
Secretary’s ability to collect the loan.

(3) If xe Secretary determines that the
ability to collect the loan has been
impaired under paragraph (d)(2) of this
section, the Secretary assesses the
agency the amount paid to the agency
under the reinsurance agreement and
accrued interest at the rate applicable to
the borrower under § 682.410(b)(3).

(4) The Secretary reassigns to the
agency that portion of the loan
determined to be unenforceable by the
Department.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1078-3, 1082)

§682.410 Fiscal, administrative, and
enforcement requirements.

(a) Fiscal requirements—(1) Reserve
fund assets. The guaranty agency shall
establish and maintain a reserve fund to
be used solely for the FFEL program to
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which the guaranty agency shall
credit—

(i) Federal advances obtained and
matching funds required under section
422(a) of the Act;

(ii) Funds appropriated by a State for
the agency's loan guarantee program;

(iii) Federal advances obtained under
section 422(c) of the Act;

(iv) Funds received by the guaranty
agency as loan insurance premiums;

(v) Administrative cost allowarices
received by the guaranty agency under
§682.407;

(vi) Funds received by the guaranty
agency for the agency’s l6an guarantes
program from gift, grant, or other
SOUrces;

(vii) Funds collected on FFEL loans;

(viii) Death, disability, bankruptcy,
and reinsurance payments received
from the Secretary; and

(ix) Investinent earnings on the
reserve fund,

(2) Uses of reserve fund assets. Except
as provided in paragraphs (a)(3)—{a)(5)
of this section, a guaranty agency may
use the assets of the reserve fund
established under paragraph (a)(1) of
this section only to—

(i) Pay default claims;

(ii) Pay death, disability, and
bankruptcy claims;

(iii) Refund overpayments of
insurance premiums;

(iv) Pay to the Secretary the
Secretary's equitable share of borrower
payments;

();/) Repay advances and other funds
owed to the Secretary; and

(vi) Make payments to lenders that
participate in the loan referral service
under section 428(e) of the Act.

(3) Special rule for use of certain
reserve fund assets. (i) Except as
provided in paragraph (a)(4) of this
section, a guaranty agency also may use
funds received as insurance premiums,
administrative cost allowances, amounts
collected on FFEL loans, interest or
investment earnings, and receipts
described in paragraph (a)(1)(vi) of this
section only for payments necessary to
perform functions directly related to the
guaranty agency's agreement with the
Secretary and for the proper
administration of the guaranty agency's
FFEL loan guarantee activities.

(ii) The guaranty agency shall use
funds received as Federal advances
under section 422(c) of the Act, and
interest or other earnings on those
advances, only to pay default claims.

(iii) The guaranty agency shall
account separately for the funds
described in paragraph (a)(3)(i) of this
section.

(4) The guaranty agency may invest
the assets of the reserve fund described

in paragraph (a)(1) of this section only
in low-risk securities, such as
obligations issued or guaranteed by the
United States or a State and shall
exercise the level of care in that
investment required of a fiduciary
charged with the duty of investing the
money of others.

(5) If the guaranty agency uses any
funds required to be credited to the
reserve fund under paragraph (a)(1) of
this section to develop or purchase an
asset of any kind—

(i) If the agency subsequently sells or
otherwise derives revenue from uses of
the asset that are unrelated to FFEL
program guarantee activities, the agency
promptly shall deposit into the reserve
fund described in paragraph (a)(1) of
this section a percentage of the sale
proceeds or revenue equal to the
percentage of the original development
cost or purchase price of the asset paid
with the reserve fund monies; and

(ii) If the agency subsequently
converts the asset, in whole or in part,
to a use unrelated to its FFEL loan
guarantee activities, the agency
promptly shall deposit into the reserve
fund described in paragraph (a)(1) of
this section a percentage of the fair
market value or, in the case of a
temporary conversion, the rental value
of the portion of the asset employed for
the unrelated use, equal to the
percentage of the original development
cost or purchase price paid with the
reserve fund monies.

(b) Administrative requirements—(1)
Independent audits. The guaranty
agency shall arrange for an independent
financial and compliance audit of the
agency’s FFEL program as follows:

(i) With regard to a guaranty agency
that is an agency of a State government,
an audit must be conducted in
accordance with 31 U.S.C. 7502 and 34
CFR part 80, appendix G.

(ii) With regard to a guaranty agency
that is a nonprofit organization, an audit
must be conducted in accordance with
OMB Circular A-133, Audits of
Institutions of Higher Education and
Other Nonprofit Organizations and 34
CFR 74.61(h)(3). If a nonprofit guaranty
agency meets the criteria in Circular A—
133 to have a program specific audit,
and chooses that option, the program
specific audit must meet the following
reguirements:

A) The audit must examine the
agency's compliance with the Act,
applicable regulations, and agreements
entered into under this part.

(B) The audit must examine the
agency'’s financial management of its
FFEL _Frogram activities.

(C) The audit must be conducted in
accordance with the standards for audits

issued by the United States General
Accounting Office's (GAO) Government
Auditing Standards. Procedures for
audits are contained in an audit guide
developed by, and available from, the
Office of the Inspector General of the
Department.

) The audit must be conducted
annually and must be submitted to the
Secretary within six months of the end
of the audit period. The first audit must
cover the agency's activities for a period
that includes July 23, 1992, unless the
agency is currently submitting audits on
a biennial basis, and the second year of
its biennial cycle starts on or before July
23, 1992. Under thesse circumstances,
the agency shall submit a biennial audit
that includes July 23, 1992 and submit
its next audit as an annual audit.

(2) Collection charges. Whether or not
provided for in the borrower's
promissory nots, the guaranty agency
shall charge a borrower an amount equal
to reasonable costs incurred by the
agency in collecting a loan on which the
agency has paid a default or bankruptcy
claim. These costs may include, but are
not limited to, all attorney’s fees,
collection agency charges, and court
costs. The amount charged a borrower
shall equal the lesser of—

(i) The amount that would be charged
for the costs of collection under the
formula in 34 CFR 30.60; or

(ii) The amount the same borrower
would be charged for the cost of
collection if the loan was held by the
U.S. Department of Education.

(3) Interest charged by guaranty
agencies. The guaranty agency shall
charge the borrower interest on the
amount owed by the borrower after the
capitalization required under paragraph
(b)(4) of this section has occurred at a
rate that is the greater of—

(i) The rate established by the terms
of the borrower's original promissary
note;

(ii) In the case of a loan for which a
judgment has been obtained, the rate
provided for by State law.

(4) Capitalization of unpaid interest.
The guaranty agency shall capitalize any
unpaid interest due the lender from the
borrower at the time the agency pays a
default claim to the lender,

(5) Credit bureau reports. (i) After the
completion of the procedures in
paragraph (b)(5)(ii) of this section, the
guaranty agency shall, after it has paid
a default claim, report promptly, but not
less than sixty days after completion of
the procedures in paragraph (b)(6)(iii) of
this section, and on a regular basis, to
all national credit bureaus—

(A) The total amount of loans made to
the borrower and the remaining balance
of those loans;
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(B) The date of default;

(C) Information concerning collection
of the loan, including the repayment
status of the loan;

(D) Any changes or corrections in the
information reported by the agency that
result from information received after
the initial report; and

(E) The date the loan is fully repaid
by or on behalf of the borrower or
cischarged by reason of the borrower’s
death, bankruptcy, or total and
permanent disability.

(ii) The guaranty agency, promptly
afler it pays a default claim on a loan
but before it reports the default to a
credit bureau or assesses collection
costs against a borrower, shall provide
the borrower with—

(A) Written notice that meets the
requirements of paragraph (b}{5)(vi) of
this section regarding the proposed
actions;

(B) An opportunity to inspect and
copy agency records pertaining to the
loan obligation;

(C) An opportunity for an
administrative review of the legal
enforceability or past-due status of the
loan obligation; and

(D) An opportunity to enter into a
repayment agreement on terms
satisfactory to the agency.

(iii) The procedures set forth in 34
CFR 30.20-30.33 (administrative offset)
satisfy the requirements of paragraph
(b)(5)(ii) of this section.

(iv}{A) In response to a request
submitted by a borrower, after the
deadlines established under agency
rules, for access to records, an
administrative review, or for an
opportunity to enter into a repayment
agreement, the agency shall provide the
requested relief but may continue
reporting the debt to credit bureaus
until it determines that the borrower has
demonstrated that the loan obligation is
not legally enforceable or that
alternative repayment arrangements
satisfactory to the agency have been
made with the borrower.

(B) The deadline established by the
agency for requesting administrative
review under paragraph (b)(5)(ii)(C) of
this section must allow the borrower at
least 60 days from the date the notice
described in paragraph (b)(5)(ii)(A) of
this section is sent to request that
review,

(v) An agency may not permit an
employee, official, or agent to conduct
the administrative review required
under this paragraph if that individual

is—

(A) Employed in an organizational
component of the agency or its agent
that is charged with collection of loan
obligations; or

(B) Compensated on the basis of
collections on loan obligations.

(vi) The notice sent by the agency
under paragraph (b)(5)(ii)(A) of this
section must—

(A) Advise the borrower that the
agency has paid a default claim filed b
the lender and has taken assignment o
the loan;

(B) Identify the lender that made the
loan and the school for attendance at
which the loan was made;

(C) State the outstanding principal,
accrued interest, and any other charges
then owing on the loan;

(D) Demand that the borrower
immediately begin repayment of the
loan;

(E) Explain the rate of interest that
will accrue on the loan, that all costs
incurred to collect the loan will be
charged to the borrower, the authority
for assessing these costs, and the
manner in which the agency will
calculate the amount of these costs;

(F) Notify the borrower that the
agency will report the default to all
national credit bureaus to the detriment
of the borrower’s credit rating;

(G) Explain the opportunities
available to the borrower under agency
rules to request access to the agency's
records on the loan, to request an
administrative review of the legal
enforceability or past-due status of the
loan, and to reach an agreement on
repayment terms satisfactory to the
agency to prevent the agency from
reporting the loan as defaulted to credit
bureaus and provide deadlines and
method for requesting this relief;

(H) Unless the agency uses a separate
notice to advise the borrower regarding
other proposed enforcement actions,
describe specifically any other
enforcement action, such as offset
against State income tax refund or wage
garnishment that the agency intends to
use to collect the debt, and explain the
procedures available to the borrower
prior to those other enforcement actions
for access to records, for an
administrative review, or for agreement
to alternative repayment terms;

(1) Describe the grounds on which the
borrower may object that the loan
obligation as stated in the notice is not
a legally enforceable debt owed by the
borrower;

(J) Describe any appeal rights
available to the borrower from an
adverse decision on administrative
review of the loan obligation;

(K) Describe any right to judicial
review of an adverse decision by the
agency regarding the legal enforceability
or gast-dua status of the loan obligation;
an

(L) Describe the collection actions that
the agency may take in the future if
those presently proposed do not result
in repayment of the loan obligation,
including the filing of a lawsuit against
the borrower by the agency and
assignment of the loan to the Secretary
for collection by offset against Federa
income tax refunds or the filing of a
lawsuit against the borrower by the
Federal Government,

(8) Collection efforts on defaulted
loans, (i) The guaranty agency shall
engage in at least the collection
activities described in paragraphs
(b}(&)(iii){xii) of this section on a loan
on which it pays a defsult claim filed by
a lender, except that the agency mey
engage in the collection activities
described in paragraph (b)(7) of this
section in lieu of the activities described
in paragraphs (b)(6){iii)—{vi} of this
section.

(ii)(A) The periods of time set forth in
paragraphs (b)(6)(iii}—{xii) and (b)(7) of
this section refer to the number of days
that elapse from the date the agency
pays a default claim on a loan or on
multiple loans for a borrower, or, in the
case of a borrower whom the agsncy
locates through the use of skip-tracing
under paragraph (b)(6)(xii)(A) of this
section, the number of days that elapse
from the date the agency obtains the
borrower’s correct address, These
periods of time do not include any
periods during which the agency is
engaged in activities related to
administrative wage garnishment, or is
receiving a payment through
garnishment at least once every 60 days,
or during which the agency is engageg
in an administrative review of the
borrower’s indebtedness on the loan
pursuant to a request by the borrower
under paragraph (b)(5)(iv) of this
section. References to the “borrower” in
this paragraph and paragraph (b){7) of
:his section include all endorsers on a

oan,

(B) The agency may institute a civil
suit against the borrower earlier than the
first day of the period described in
paragraph (b)(6)(vii) of this section,
Upon instituting suit, the agency is not
required thereafter to follow the
procedures in paragraphs (b)(6)(iii) or
(b)(7) of this section.

(C) Upon receipt of a payment from a
borrewer during a period described in
paragraphs (b)(6)(iii) or (iv) of this
section, the agency is not required to
follow the specific collection efforts
described in paragraphs (b)(6)(iii}<{vii)
of this section but shall diligently
attempt to collect the loan for 60-day
following receipt of the payment. If the
agency receives no payments during the
60-day period, the agency shall resume
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its use of the collection efforts described
in paragraphs (b)(6)(iv)—{(ix) of this
section, treating the first day after the
end of the 60-day period as the first day
of the period described in paragraph
(b)(6)(iv) of this section.

(iii) 1-45 days: During this period, the
agency shall—

(A) Send to the borrower the written
notice described in paragraph (b)(5)(ii)
of this section; and '

(B) Diligently attempt to contact the
borrower by telephone, as defined in
§682.411(1) (with references to “the
lender'" understood to mean “the
agency"), to demand payment of the
loan.

(iv) 46-180 days: During this period
the agency shall—

(A) Engage in at least two diligent
attempls to contact the borrower by
telephone, as defined in § 682.411(1)
(with references to ““the lender”
understood to mean “the agency”) to
demand repayment of the loan; and

(B) Send at least three written notices
to the borrower forcefully demanding
that the borrower immet{‘i'ately begin

_repayment of the loan and informing the
borrower that the default has been
reported to all national credit bureaus (if
that is the case) and that the borrower's
credit rating may thereby have been
damaged. The final notice also must
indicate that it is the final notice the
borrower will receive before the agency
will take more forceful action, including
the possibility of instituting a civil suit,
to compel repayment of the loan.

(v) At no point during the periods
described in paragraphs (b)(6) (iii) and
(iv) of this section may the agency
permit the occurrence of a gap in
collection activity of more than 60 days.

(vi) For purposes of paragraph
(b)(6)(v) of this section, the term gap in
collection activity means, with respect
to a loan, any period—

(A) Beginning on the date that is the
day after— ;

1) The date the agency paid a default
claim to the lender thereon;

(2) The day on which the agency
receives the correct address for a
borrower who has made no payment in
the preceding 60 days; or

(3) The day on which the agency
completes a collection activity as
defined in § 682.411(k) (1) through (3)
(with references to “'the lender’ therein
understood to mean *the agency’’); and

(B) Ending on the date of the earliest
of —

(1) The day on which the agency
receives the first subsequent payment;

(2) The day on which the agency
begins the first subsequent collection
activity as defined in § 682.411(k) (1)
through (3) (with references to the

“lender” understood to mean “the
agency”); or

(3) The last day of the period
described in paragraph (b)(6)(iv) of this
section.

(vii) 181-545 days:

(A) Except as provided in paragraphs
(b)(6)(vii) (B), (C), and (D) of this section
during this period, but not sooner than
30 days after sending the notice
described in paragraph (b)(5)(vi) of this
section, the agency shall institute a civil
suit against the borrower for repayment
of the loan.

(B) Except as provided in paragraph
(b)(8)(vii){(C) of this section, in the case
of a loan that was assigned to the
Secretary prior to the 545th day and
returned to the agency less than 180
days prior to the 545th day, the agency
has 180 days from the date it receives
the returned loan to institute the civil
suit,

(C) Except as provided in paragraph
(b)(6)(vii){D) of this section, in the case
of a loan not assigned to the Secretary,
during this period, but not sooner than
30 days after sending the final notice
described in paragraph (b)(6) (iv) of this
section, the agency shall institute a civil
suit against the borrower by the 225th
day unless that loan is subsequently
assigned to the Secretary by the
deadline for the next available
opportunity to collect by Internal
Revenue Service (IRS) tax refund offset,
or a payment is received from the
borrower fewer than 120 days before the
deadline for the next available
opportunity to collect by IRS tax refund
offset.

(D) The agency need not file suit if the
agency determines and documents in
the borrower's file that—

(1) The cost of litigation would exceed
the likely recovery if litigation was

un; or

2) The borrower does not have the
means to satisfy a judgment on the debt
or a substantial portion there of.

(viii)(A) If as a result of a
determination made pursuant to
paragraph (B){6)(vii)(D})(2) of this section
the agency does not institute a civil suit
against the borrower for repayment of
the loan, the agency shall conduct
diligent semi-annual inquiries to
determine if the borrower has since
acquired the means to satisfy a
judgment on the debt or a substantial
portion thereof.

(B) If the agency determines that the
borrower has acquired the means to
satisfy at least a substantial portion of
the debt and that the cost of litigation
would not exceed the amount likely to
be obtained if litigation were begun,
then, if subsequent collection efforts are
not successful, the agency, no later than

60 days after the determination, shall
institute a civil suit against the borrower
for repayment of the loan.

(C) The guaranty agency shall
document in the borrower's file
determinations made pursuant to this
paragraph.

(ix)(A) The agency shall attempt
diligently to enforce a judgment
obtained against a borrower on a loan
and shall ensure that the judgment is
renewed as permitted by applicable law.
If, despite diligent attempts, the agency
cannot recover the full amount of the
judgment bacause the borrower lacks
sufficient assets or income attachable
under applicable law to fully satisfy the
judgment, the agency shall conduct
diligent semi-annual inquiries to
determine if the borrower has since
acquired sufficient attachable assets or
income to satisfy the remainder of the
judgment.

(B) If the agency determines that the
borrower has acquired sufficient
attachable assets or incoma to satisfy the
remainder of the judgment and that the
cost of enforcing the judgment would
not exceed the likely recovery, the
agency, not later than 60 days thereafter,
shall notify the borrower in writing of
its intention to resume enforcement
efforts on the judgment unless the
borrower makes payment in full of all
outstanding amounts,

(C) If the borrower does not make
payment in full within 30 days of the
date the agency sends the notice
described in paragraph (b)(6)(ix)(B) of
this section, the agency, within 30 days
thereafter, shall proceed to enforce the
remainder of the judgment,

(x) The agency may discontinue
conducting the semi-annual inquiries
concerning a borrower's means required
by paragraphs (b)(6) {viii) and (ix) of this
section only in accordance with criteria
and procedures approved by the
Secretary,

(xi) Notwithstanding paragraphs
(b)(6)(vii)—{x) of this section, the agency
shall file a civil suit against the
borrower for repayment of the loan, and
shall enforce a judgment obtained
thereon unless the agency—

(A) Determines and documents in the
borrower's file that the cost of litigation
would exceed the judgment amount
likely to be obtained if litigation were
begun, or, in the case of a proceeding to
enforce a judgment, that the cost of such
a proceeding would exceed the likely
recovery from the debtor; or

(B) Previously has discontinued semi-
annual inquiries on the debt in
accordance with paragraph (b)(6)(x) of
this section.

(xii) Not later than 10 days after its
receipt of information indicating that it
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does not know the current address of a
borrower on a loan on which the agency
has neither declined to sue under
paragraph (b)(6)(vii)(D) of this section
nor discontinued semi-annual inquiries
under paragraph (b){6)(x) of this section,
or the 60th day after its payment of a
default claim on the loan, whichever is
later, the agency shall attempt diligently
to locate the borrower through the use
of all available skip-tracing techniques,
including, but not limited to, any skip-
tracing assistance available from the
IRS, credit bureaus, and State motor
vehicle departments.

(7) Alternative collection procedures
for defaulted loans. (i) A guaranty
agency may engage in the following
collection activities in lieu of the
activities described in paragraphs
(b)(8)(iii}~{vi) of this section. The
regulations in paragraphs (b)(6)(ii) (A)
and (B) of this section apply to the
periods of time set forth in paragraphs
(b)(7)(iii)=(v) of this section.

(ii) Upon receipt of a payment from a
borrower, the agency is not required to
follow the specific collection efforts
described in paragraphs (b)(7)(iii}—{vi) of
this section but shall diligently attempt
to collect the loan for 60 days following
receipt of the payment. If the agency
receives no payments during the 60-day
period, the agency shall resume its use
of the collection efforts described in
paragraphs (b)(7)(iii}—{vi) of this section,
treating the first day after the end of the
60-day period as the first day of the
period described in paragraph (b)(7)(iv)
of this section.

(iii) 1-30 days: During this period the
agency shall send to the borrower the
written notice described in paragraph
(b)(5)(ii) of this section.

(iv)(A) 31-180 days: During this
period the guaranty agency shall
attempt diligently to collect the loan
using such collection tools and
activities as it deems appropriate,
provided, however, that the agency
must make at least one diligent effort to
contact the borrower by telephone, as
defined in § 682.411(1) (with references
to “the lender” understood to mean “the
agency"'), and send at least two forceful
collection letters to the borrower.

(B) By the end of this period or the
30th day after the Secretary’s return of
the loan to the agency upon completion
of the first Federal tax refund offset
process available for that loan, .
whichever is later, the agency shall refer
the loan to a collection contractor in

“accordance with paragraph (b)(7)(iv)(C)
of this section.

(C) The collection contractor to whom
the agency refers a loan under paragraph
(b)(7)(iv)(B) of this section must—

(1) Be compensated for its services on
all FFEL loans referred by the agency
solely on a contingency fee basis;

(2) Be one of at feast two collection
contractors simultaneously providing
collection services to the agency on
FFEL loans under a competitive system
that the agency has established and that
includes the periodic assessment by the
agency of the performance of the
competing contractors and periodic
adjustments in the volume of loans
referred by the agency to each
competing contractor based on those
assessments; and

(3) Not receive referral of more than
70 percent of the agency’s referred loans
in any calendar year.

(v) Notwithstanding the deadline for
instituting a civil suit set forth in
paragraph (b){6)(vii) of this section, an
agency that uses the procedures in
paragraphs (b)(7)(i}-(iv) of this section
shall institute a civil suit required by
that paragraph prior to the earliest of—

(A) The 90th day following the
collection contractor's return of the loan
to the agency; or

(B) The 365th day following the later
of the agency's referral of the loan to the
collection contractor, or the contractor’s
receipt of a payment on the loan.

(8) Special conditions for agency
payment of a claim., (i) A guaranty
agency may adopt a policy under which
it pays a claim to a lender on a loan
under the conditions described in
§682.509(a)(1).

(ii) Upon the payment of a claim
under a policy described in paragraph
(b)(8)(i) of this section, the guaranty
agency shall— :

(A) Perform the loan servicing
functions required of a lender under
§682.208, except that the agency is not
required to follow the credit bureau
reporting requirements of that section;

(B) Perform the functions of the
lender during the repayment period of
the loan, as required under § 682.209;

(C) If the borrower is delinquent in
repaying the loan at the time the agency
pays a claim thereon to the lender or
becomes delinquent while the agency
holds the loan, exercise due diligence in
accordance with § 682.411 in attempting
to collect the loan from the borrower
and any endorser or co-maker; and

(D) After the date of default on the
loan, if any, comply with paragraph
(b)(6)(i) of this section with respect to
collection activities on the loan, with
the date of default treated as the claim
payment date for purposes of those
paragraphs,

(9) Preemption of State law. The
provisions of paragraphs (b) (2), (5), (6),
and (7) of this section preempt any State
law, including State statutes,

regulations, or rules, that would conflict
with or hinder satisfaction of the
irements of these provisions.

c) Enforcement requirements. A
guaranty agency shall take such
measures and establish such controls as
are necessary to ensurs its vigorous
enforcement of all Federal, State, and
guaranty agency requirements,
including agreements, applicable to its
loan guarantee program, including, at a
minimum, the following:

(1) Conducting comprehensive
biennial on-site program reviews, using
statistically valid techniques to
calculate liabilities to the Secretary that
each review indicates may exist, of at
least—

(i)(A) Each participating lender whose
dollar volume of FFEL loans made or
held by the lender and guarantesd by
the agency in the preceding year—

(1) Equaled or exceeded two percent
of the total of all loans guaranteed in
that year by the agency;

(2) Was one of the ten largest lenders
whose loans were guaranteed in that
year by the agency; or

(3) Equaled or exceeded $10 million
in the most recent fiscal year;

(B) Each lender descri in section
435(d)(1)(D) or (J) of the Act that is
located in any State in which the agency
is the principal guarantor as defined in
§682.800(d), and, at the option of each
guaranty agency, the Student Loan
Marketing Association; and

(C) Each participating school, located
in a State for which the guaranty agency
is the principal guaranty agency, that
has a cohort default rate, as defined in
34 CFR 668.15, for either of the two
immediately preceding fiscal years, as
defined in § 668.15, that exceeds 20
percent, unless the school is under a
mandate from the Secretary under
§668.15 to take specific default
reduction measures or if the total dollar
amount of loans entering repayment in
each fiscal year on which the default
rate over 20 percent is based does not
exceed $100,000; or

(ii) The schools and lenders selected
by the agency as an alternative to the
reviews required by paragraphs
(c)(1)(A)-(C) of this section if the
Secretary approves the agency’s
proposed alternative selection
methodology.

(2) Demanding prompt repayment by
the responsible parties to lenders,
borrowers, the agency, or the Secretary,
as appropriate, of all funds found in
those reviews to be owed by the
participants with regard to loans
guaranteed by the agency, whether or
not the agency holds the loans, and
monitoring the implementation by
participants of corrective actions,
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including these repayments, required by
the agency as a result of those reviews.

(3) Referring to the Secretary for
further enforcement action any case in
which repayment of funds to the
Secretary is not made in full within 60
days of the date of the agency's written
demand to the school, lender, or other
party for payment, together with all
supporting documentation, any
correspondence, and any other _
documentation submitted by that party
regarding the repayment.

(4) Adopting procedures for

identifying fraudulent loan applications.

(5) Undertaking or arranging with
State or local law enforcement agencies
for the prompt and thorough
investigation of all allegations and
indications of criminal or other
programmatic misconduct by its
program participants, including
violations of Federal law or regulations,

(6) Promptly referring to appropriate
State and local regulatory agencies and
to nationally recognized accrediting
agencies and associations for
investigation information received by
the guaranty agency that may affect the
retention or renewal of the license or
accreditation of a program participant.

(7) Promptly reporting all of the
allegations and indications of
misconduct having a substantial basis in
fact, and the scope, progress, and results
of the agency’s investigations thereof to
the Secretary.

(8) Referring appropriate cases to
State or local authorities for criminal
prosecution or civil litigation.

(9) Promptly notifying the Secretary
of—

(i) Any action it takes affecting the
FFEL program eligibility of a
participating lender or school;

(ii) Information it receives regarding
an action affecting the FFEL program
eligibility of a participating lender or
school taken by a nationally recognized
accrediting agency, association, or a
State licensing agency;

(iii) Any judicial or administrative
proceeding relating to the enforceability
of FFEL loans guaranteed by the agency
or in which tuition obligations of a
school’s students are directly at issue,
other than a proceeding relating to a
single borrower or student; and

(iv) Any petition for relief in
bankruptcy, application for
receivership, or corporate dissolution
proceeding brought by or against a
school or lender participating in its loan
guarantee program.

(10) Cooperating with all program
reviews, investigations, and audits
conducted by the Secretary relating to
the agency's 'oan guarantee program.

(11) Taking prompt action to protect
the rights of borrowers and the Federal
fiscal interest respecting loans that the
agency has guaranteed when the agency
learns that a participating school or
holder of loans is experiencing
problems that threaten the solvency of
the school or holder, including—

(i) Conducting on-site program
reviews;

(ii) Providing training and technical
assistance, if appropriate;

(iii) Filing a proof of claim with a
bankruptcy court for recovery of any
funds due the agency and any refunds
due to borrowers on FFEL loans that it
has guaranteed when the agency learns
that a school has filed a bankruptcy
petition;

(iv) Promptly notifying the Secretary
that the agency has determined that a
school or holder of loans is experiencing
potential solvency problems; and

(v) Promptly notifying the Secretary of
the results of any actions taken by the
agency to protect Federal funds
involving such a school or holder.
(Authority: 20 U.S.C. 1078, 1078-1, 1678-2,
1078-3, 1080a, 1082, 1091a, 1099)

§682.411 Due diligence by lenders in the
collection of guaranty agency loans.

(a) General. In the event of
delinquency on a FFEL programs loan,
the lender shall engage in at least the
collection efforts described in
paragraphs (c)—(1) of this section, except
that in the case of a loan made to a
borrower who is incarcerated or to a
borrower residing outside a State,
Mexico, or Canada, the lender may send
a forceful collection letter in lieu of each
telephone effort required by this section.

(bg Delinquency.%‘or purposes of this
section, delinquency on a loan begins
on the first day after the due date of the
first missed payment which is not later
made. The due date of the first payment
is established by the lender but must
occur no later than 45 days following
the end of the grace period, or, if the
lender first learns after the fact that the
borrower has entered the repayment
period, no later than 75 days after the
day the lender so learns. If a payment
is made late, the first day of
delinquency is the day after the due
date of the next missed payment which
is not later made: A payment that is
within five dollars of the amount
normally required to advance the due
date may nevertheless advance the due
date if the lender’s procedures allow for
that advancement. ,

(c) 1-10 days delinquent: Except in
the case where a loan is brought into
this period by a payment on the loan,
expiration of an authorized deferment or
forbearance period, or the lender’s

receipt from the drawee of a dishonored
check submitted as a payment on the
loan. the lender during this period shall
send at least one written notice or
collection letter to the borrower
informing the borrower of the
delinquency and urging the borrower to
make payments sufficient to eliminate
the delinquency.

(d) 11-180 days delinquent (11-240
days delinquent for a loan repayable in
installments less frequent than
monthly): (1) Unless exempted under
paragraph (d)(4) of this section, during
this period the lender shall engage in at
least four diligent efforts to contact the
borrower by telephone and send at least
four collection letters urging the
borrower to make the required payments
on the loan. At least one of the diligent
efforts to contact the borrower by
telephone must occur before and
another one must occur after the 90th
day of delinquency.

(2) At least two of the collection
letters required under paragraph (d)(1)
of this section must warn the borrower
that if the loan is not paid, the lendar
will assign the loan to the guaranty
agency that, in turn, will report the
default to all national credit bureaus,
and that the agency may bring suit
against the borrower to compel
repayment of the loan

(3) Following the lender's receipt of a
payment on the loan or a correct address
for the borrower, the lender’s receipt
from the drawee of a dishonored check
received as a payment on the loan, the
lender’s receipt of a correct telephone
number for the borrower, or the
expiration of an authorized deferment or
forbearance period, the lender is
required to engage in only—

(i) Two diligent efforts to contact the
borrower by telephone during this
period, if the loan is less than 51 days
delinquent (121 days delinquent for a
loan repayable in installments less
frequent than monthly) upon receipt of
the payment, correct address, or
returned check, or expiration of the
deferment or forbearance; or

(ii) One diligent effort to contact the-
borrower by telephone if the loan is 91—
120 days delinquent (121-180 days
delinquent for a loan repayable in
installments less frequent than monthly)
upon receipt of the payment, correct
address, or returned check, or expiration
of the deferment of forbearance.

(4) A lender need not attempt to
contact by telephone any borrower—

(i) Who is incarcerated;

(ii) Who is residing outside of a State,
Mexico or Canada;

(iii) Whose telephone number is
unknown;
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(iv) Who is more than 120 days
delinquent (180 days delinquent for a
loan repayable in installments less
frequent than monthly) following the
lender’s receipt of—

(A) A payment on the loan;

(B) A correct address for the berrower;

(C) A dishonored check received from
the drawee as a payment on the loan; or

(D) The expiration of an authorized
deferment or forbearance.

(5) At no point during this period may
the lender permit the occurrence of a
gap in collection activity, as defined in
paragraph (i) of this section, of more -
than 45 days (60 days in the case of a
transfer).

(e) Final demand. On or after the
151st day of delinquency, (the 211th
day for loans payable in less frequent
installments than monthly) the lender
shall send a final demand letter to the
borrower requiring repayment of the
loan in full and notifying the borrower
that a default will be reported to a
national credit bureau. The lender shall
allow the borrower at least 30 days after
the date the letter is mailed to respond
to the final demand letter and to bring
the loan out of default before filing a
default claim on the loan.

(f) Collection procedures when
borrower’s telephone number is not
available. Upon completion of a diligent
but unsuccessful effort to ascertain the
correct telephone number of a borrower
as required by paragraph (f)(1) of this
section, the lender is excused from any
further efforts to contact the borrower by
telephone during the delinquency
period in which the unsuccessful effort
was made, unless the borrower's
number is obtained before the 120th day
of delinquency (the 150th day for loans
payable repayable in installments less
frequent than monthly).

(g) Skip-tracing. (1) Unless the letter
specified under paragraph (e) of this
section has already been sent, within 10
days of its receipt of information
indicating that it does not know the
borrower’s current address, the lender
shall begin to diligently attempt to
locate the borrower through the use of
normal commercial skip-tracing
techniques, Thess efforts must include,
but are not limited to, making a diligent
effort to contact each endorser, relative,
reference, and individual and entity
identified in the borrower’s loan file.
For this purpose, a lender’s contact with
a school official who might reasonably
be expected to know the borrower’s
address may be with someone other
than the financial aid administrator
identified on the loan application.
These efforts must be completed by the
date of default with no gap of more than

45 days between attempts to contact
those individuals or entities.

(2) Upon receipt of information
indicating that it does not know the
borrower’s current address, the lender
shall discontinue the collection efforts
described in paragraphs (c)-(e) of this
section.

(3) If the lender is unable to ascertain
the borrower's current address despite
its performance of the activities
described in paragraph (g)(1) of this
section, the lender is excused thereafter
from performance of the collection
activities described in paragraphs (c}-{(e)
and (k) of this section unless it receives
communication indicating the
borrower's address before the 151st day
of delinquency (the 211th day for loans
payabls in less frequent installments
than monthly).

(4) The activities specified by
paragraphs (1)(1)(A) or (B) of this section
(with references to “the borrower™
understood to mean endorser, reference,
relative, individual or entity as
appropriate) meet the requirement that
the lender make a diligent effort to
contact each individual identified in the
borrower’s loan file.

(h) Preclaims assistance. The lender
shall request preclaims assistance from
the agency that guaranteed the loan
within 10 days before or after the date
established by the agency that assistance
is first available from the agency.

(i) Gap in collection activity. For
purposes of this section, the term “gap
in collection activity’ means, with
respect to a loan, any period—

(1) Beginning on the date that is the
day after—

K) The due date of a payment unless
the lender does not know the borrower’s
address on that date;

(ii) The day on which the lender
receives a payment on a loan that
remains delinquent notwithstanding the
payment;

Kii) The day on which the lender
receives the correct address for a
delinquent borrower;

(iv) The day on which the lender
completes a collection activity;

(v) The day on which the lender
raceives a dishonored check submitted
as a payment on the loan;

(vi) The expiration of an authorized
deferment or forbearance period on a
delinquent loan; or

(vii) The day the lender receives
information indicating it does not know
the borrower’s current address; and

(2) Ending on the date of the earliest
of—

(i) The day on which the lender
receives the first subsequent payment or
completed deferment request or
forbearance agreement;

(ii) The day on which the lender
begins the first subsequent collection
activity; or

(iii) Default.

(j) Transfer. For purposes of this
section, the term “transfer”” with respect
to a loan means any action, including,
but not limited to, the sale of the loan,
that results in a change in the system
used to monitor or conduct collection
activity on a loan from one system to
another.

(k) Collection activity. For purposes of
this section, the term *‘collection
activity” with respect to a loan means—

(1) Mailing or otherwise transmitting
to the borrower at an address that the
lender reasonably believes to be the
borrower's current address a collection
letter or final demand letter that satisfies
the timing and content requirements of
paragraphs (c), (d), or () of this section;

(2) Making an attempt to contact the
borrawer by telephone to urge the
borrower to begin or resume repayment;

(3) Conducting skip-tracing efforts, in
accordance with paragraph (g) of this
section, to locate a borrower whose
correct address is unknown to the
lender;

(4) Mailing or otherwise transmitting
to the guaranty agency a request for
preclaims assistance available from the
agency on the loan at the time the
request is transmitted; or

5) Any telephone discussion or
ersonal contact with the borrower so
ong as the borrower is apprised of the
account's past-due status.

() “Diligent effort” for telephone
contact. (1) For purposes of this section,
the term “diligent effort” with respect to
telephone contact means—

(i) A successful effort to contact the
borrower by telephone;

. (ii) At least two unsuccessful attempts
to contact the borrower by telephone at
a number that the lender reasonably
believes to be the borrower's correct
telephone number; or

(i1i) An unsuccessful effort to
ascertain the correct telephone number
of a borrower, including, but not limited
to, a directory assistance inquiry as to
the borrower’s telephone number, and a
diligent effort to contact each reference,
relative, and individual identified in the
most recent loan application for that
borrower held by the lender. The lender
may contact a school official other than
the financial aid administrator who
reasonably may be expected to know the
borrower’s address.

(2) If the lender is unable to ascertain
the borrower’s correct telephone
number despite its performance of the
activities described in paragraph
(1)(1)(iii) of this section, the lender is
excused thereafter from attempting to
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contact the borrower by telephone
unless it receives a communication
indicating the barrower’s current
address before the 120th day of
delinquency (the 150th day for loans
repayable in installments less frequent
than monthly).

(3) The activities specified by
paragraphs (1)(1)(i) or (ii) of this section
(with references to “‘the borrower”
understood to mean endorser, reference,
relative or individual as appropriate),
meet the requirement that the lender
make a diligent effort to contact each
endorser or each reference, relative or
individual identified on the borrower's
most recent loan application.

(m) Due diligence for endorsers. (.1)
During the delinquency peried the
lender shall—

(i) Make a diligent effort to contact the
endorser by telephone; and

(ii) Send the endorser on the loan two
letters advising the endorser of the
delinquent status of the loan and urging
the endorser to make the required

payments on the loan with at least one
letter containing the information
described in paragraph (d)}(2) of this
section (with references to “tha
borrower” understood to mean the
endorser).

(2) On or after the 151st day of

delinquency, (the 211th day for loans
payable in less frequent installments
than monthly) the lender shall send a
final demand letter to the endorser
requiring repayment of the loan in full
and notifying the endorser that a default
will be reported to a national credit
bureau. The lender shall allow the
endorser at least 30 days after the date
the letter is mailed to respond to the
final demand letter and to bring the loan
current before filing a default claim on
the loan.

(3) Unless the letter specified under
paragraph (m)(2]) of this section has
already been sent, upon receipt of
information indicating that it does not
know the endorser’s current address or
telephone number, the lender must
diligently attempt to locate the endorser
through the use of normal commercial
skip-tracing techniques. This effort must
include an inquiry to directory
assistance.

(n) Preemption of State law. The
provisions of this section preempt any
State law, including State statistes,
regulations, or rules, that would conflict
with or hinder satisfaction of the
requirements or frustrate the purposes
of this section.

{Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
10783, 1080a, 1082, 1087-1)

§682.412 Consequences of the fallure of a
borrower or student to establish eligibility.

(a) The lender shall immediately send
to the borrower a final demand letter
meeting the requirements of § 682.411(e)
when it learns and can substantiate that
the borrower or the student on whose
behalf a parent has borrowed, without
the lender or school’s knowledge at the
time the loan was made, proka:d false
or erroneous information or took actions
that caused the student or borrower—

(1) To be ineligible for all or a portion
of a loan made under this part;

(2) To receive a Stafford loan subject
to payment of Federal interest benefits
as provided under § 682.301 for which
he or she was ineligible; or

(3) To receive loan proceeds for a
period of enroliment from which he or
she has withdrawn or been expelled
prior to the first day of classes or during
which he or she failed to attend school
and has not paid those funds to the
scheol or repaid them to the lender.

(b) The lender shall neither bill the
Secretary for nor be entitled to interest
benefits on a loan after it learns that one
of the conditions described in paragraph
(a) of this section exists with respect to
the loan.

(c) In the final demand letter
transmitted under paragraph (a) of this
section, the lender shall demand that
within 30 days the borrower repay in
ful the principal amount of the
ineligible portion of the lean, accrued
interest thereon, and all special
allowance paid by the Secretary thereon
up through the most recently ended
quarter.

(d) If the borrower repays the amounts
described in paragraph (c) of this
section within the 30-day period, the
lender shall—

(1) On its next quarterly interest
billing submitted under § 682.305,
refund to the Secretary the interest
benefits and special allowance repaid by
the borrower and all other interest
benefits and special allowance
previously paid by the Secretary on the
ineligible portion of the loan; and

(2) Treat that payment of the principal
amount of the ineligible portion of the
loan as & prepayment of principal.

(e) If a borrower fails to comply with
the terms of a final demand letter
described in paragraph (a) of this
section, the lender shall treat the entire
loan as in default, and—

(1) With its next quarterly interest
billing submitted under § 682.305,
refund to the Secretary the amount of
the interest benefits received from the
Secretary on the ineligible portion of the
loan, whether or not repaid by the
borrower; and

(2) Within the time specified in
§ 682.406(a)(5), file a default claim
thereon with the guaranty agency for the
entire unpaid balance of principal and
accrued interest.

(Authority: 20 U.S.C. 1077, 1078, 10781,
1078-2, 1078-3, 1082, 1087-1)

§682.413 Remedial actions.

(a) The Secretary requires a lender to
repay interest benefits and special
allowance received on a loan guaranteed
by a guaranty egency—

y(l)gl"‘lor an))" pgl?io?beginning on the
date of a failure by the lender, with
respect to the loan, to comply with any
of the requirements set forth in
§§ 682.406(a)(1)—{(a)(6), (a)(9), and
(a)(12);

(2) For any period beginning on the
date of the lender’s failure, with respect
to the loan, to meet a condition of
guarantee coverage established by the
guaranty agency, to the date, if any, on
which the guaranty agency reinstated
the guarantee coverage pursuant to
policies and procedures established by
the agency;

(3) For any period in which the
lender, with respect to the loan, violates
the requirements of Subpart C of this
part; and

(4) For any period beginning on the
day after the Secretary’s obligation ta
pay special allowance on the loan
terminates under § 682.302(d).

(b) The Secretary requires a guaranty
agency to repay reinsurance payments
received on a loan if the lender or the
agency failed to meet the requirements
of § 682.406(a).

(c) In addition to requiring repayment
of reinsurance payments pursuant to
paragraph (b) of this section, the
Secretary may take one or mare of the
following remedial actions against a
guaranty agency that makes an
incomplete or incorrect statement in
connection with any agreement entered
into under this part or violates any
applicable Federal requirement:

1) Require the agency lo return
ayments made to the :
® 2) Withhold payme:tgf?:y the ¥,

(3) Limit the terms and conditions of
the agency's continued participation in
the FFEL pr

(4) Suspend or terminate agreements
with the agency.

(5) Impose a fine on the agency.

(6) Require repayment from the
agency of interest, special allowance,
and reinsurance paid on Consolidation
loan amounts attributed to
Consalidation loans that viclate
§682.206(0)(1).

(7) Require repayment from the
agency of any related payments that the
Secretary became obligated to make to
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others as a result of the incomplete or
incorrect statement or violation of
applicable Federal requirement,

(d)(1) The Secretary follows the
procedures described in 84 CFR part
668, subpart G, applicable to fine
proceedings against schools, in
imposing a fine against a lender or
guaranty agency. References to “‘the
institution” in those regulations shall be

- understood to mean the lender or

guaranty agency, as applicable, for this
purpose.

(2) The Secretary also follows the
provisions of section 432(g) of the Act
in imposing a fine against a guaranty
agency or a lender.

(e)(1) The Secretary’s decision to
require repayment of funds, withhold
funds, or to limit, suspend, or terminate
a lender or agency from participation in
the FFEL programs does not become
final until the Secretary provides the
lender or agency with written notice of
the intended action and an opportunity
to be heard thereon, at a time and ina
manner the Secretary determines to be
appropriate to the resolution of the
issues on which the lender or guaranty
agency requests an opportunity to be
heard.

(2)(i) The Secretary may withhold
payments from an agency or suspend an
agreement with an agency prior to
giving notice and an opportunity to be
heard if the Secretary finds that
emergency action is necessary to
prevent substantial harm to Federal
interests.

(ii) The Secretary follows the notice
and show cause procedures described in
§ 682.704 applicable to emergency
actions against lenders in taking an
emergency action against a guaranty
agency.

(3) The Secretary follows the
procedures in 34 CFR 30.20-30.32 in
collecting a debt by offset against
payments otherwise due a guaranty
agency or lender.

(f) Notwithstanding paragraphs (a}-{e)
of this section, the Secretary may waive
the right to require repayment of funds
by a lender or agency if in the
Secretary's judgment the best interests
of the United States so require. The
Secretary's waiver policy for violations
of § 682.406(a)(3) or (a)(5) is set forth in
appendix D to this part.

(g) The Secretary’s final decision to
require repayment of funds or to take
other remedial action, other than a fine,
against a lender or guaranty agency
under this section is conclusive and
binding on the lender or agency.

Note: A decision by the Secretary under
this section is subject to judicial review
under 5 U.S.C. 706 and 41 U.S.C. 321-322.

{Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1078-3, 1082, 1087-1, 1097)

§682.414 Records, reports, and inspection
requirements for guaranty agency
programs.

(a) Records. (1)(i) The guaranty agency
shall maintain current, complete, and
accurate records of each loan that it
holds, including, but not limited to, the
records described in paragraph (a)(1)(ii)
of this section. The records must be
maintained in a system that allows
ready identification of each loan’s
current status, updated at least once
every 10 business days.

(ii) The agency shall maintain—

(A) All documentation supporting the
claim filed by the lender;

(B) Notices of changes in a borrower’s
address;

(C) A payment history showing the
date and amount of each payment
received from or on behalf of the
borrower by the guaranty agency, and
the amount of each payment that was
attributed to principal, accrued interest,
and collection costs and other charges,
such as late charges;

(D) A collection history showing the
date and subject of each communication
between the agency and the borrower or
endorser relating to collection of a
defaulted loan, each communication
between the agency and a credit bureau
regarding the loan, each effort to locate
a borrower whose address was unknown
at any time, and each request by the
lender for preclaims and supplemental
preclaims assistance on the loan;

(E) Documentation regarding any
wage garnishment actions initiated by
the agency on the loan;

(F) Documentation of any matters
relating to the collection of the loan by
tax-refund offset; and

(G) Any additional records that are
necessary to document its right to
receive or retain payments made by the
Secretary under this part and the
accuracy of reports it submits to the
Secretary.

(2) The guaranty agency shall retain
records for each loan for at least five
years after the loan is paid in full or has
been determined to be uncollectible in
accordance with the agency's write-off
procedures, For the purposes of this
section, the term “paid in full” includes
loans paid by the Secretary due to the
borrower’s death or permanent and total
disability, or discharge of the loan in
bankruptcy.

(3)(i) The guaranty agency shall
require a participating lender to
maintain current, complete, and
accurate records of each loan that it
holds, including, but not limited to, the
records described in paragraph (a)(3)(ii)

of this section. The records must be
maintained in a system that allows
ready identification of each loan’s
current status.

(ii) The lender shall keep—

(A) A copy of the loan application;

(B) A copy of the signed promissory
note, including the repayment
instrument;

(C) The repayment schedule;

(D) A record of each disbursement of
loan proceeds;

(E) Notices of changes in a borrower’s
address and status as at least a half-time
student;

(F) Evidence of the borrower's
eligibility for a deferment;

(G) The documents required for the
exercise of forbearance;

(H) Documentation of the assignment
of the loan;

(I) A payment history showing the
date and amount of each-payment
received from or on behalf of the
borrower, and the amount of each
payment that was attributed to
principal, interest, late charges, and
other costs;

(]) A collection history showing the
date and subject of each communication
between the lender and the borrower or
endorser relating to collection of a
delinquent loan, each communication
other than regular reports by the lender
showing that an account is current,
between the lender and a credit bureau
regarding the loan, each effort to locate
a borrower whose address is unknown
at any time, and each request by the
lender for preclaims assistance on the
loan; and

(K) Any additional records that are
necessary to document the validity of a
claim against the guarantee or the
accuracy of reports submitted under this

art,
(iii) A lender shall retain the records
required for each loan for not less than
five years following the date the loan is
repaid in full by the barrower or the
lender is reimbursed on a claim.
However, in particular cases the
Secretary or the guaranty agency may
require the retention of records beyond
this minimum period.

(4) (i) A guaranty agency or lender
may store the records specified in
paragraphs (a)(3)(ii)(C)—(K) of this
section on microfilm, optical disk, or
other machine readable format.

(ii) A lender or guaranty agency
holding a promissory note shall retain
the original note until the loan is paid
in full or assigned to the Secretary.
When a loan is paid in full by the
borrower, the lender or guaranty agency
shall either return the original note to
the borrower or notify the borrower
under an alternate procedure that is
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acceptable under State law that the loan
is paid in full, and retain a copy for the
prescribed periad.

(iii) Either the lender or guaranty
agency shall retain the original loan
application and, until the loan is fully
repaid, the promissory note.

(b) Reports. A guaranty agency shall
accurately complete and submit to the
Secretary the following reports:

(1) A report concerning the status of
the agency'’s reserve fund and the
operation of the agency’s loan guarantee
program at the time and in the manner
that the Secretary may reasonably
require. The Secretary does not pay the
agency any funds, the amount of which
are determined by reference to data in
the report, until a complete and accurate
report is received.

(2) Annually, for each State in which
it operates, a report of the total
guaranteed loan volums, default
volume, and default rate for each of the
following categories of originating
lenders on all loans guaranteed after
December 31, 1980:

(i) Schools.

(ii) State or privata nonprofit lenders.

(iit) Commercial financial institutions
(banks, savings and loan associations,
and credit unions).

{iv) All other ?'pes of lenders.

(3) By July 1 of each year, a report
on—

(i) Its eligibility criteria for schools
and lenders;

(i) Its procedures for the limitation,
suspsnsion, and termination of schools
and lenders;

(1ii) Any actions taken in the
preceding 12 months to limit, suspend,
or terminate the participation of a
school or lender in the agency's
program; and

(iv) The steps the agency has taken to
ensure its compliance with §682.410(c),
including the identity of any law
enforcement agency with which the
agency has made arrangements for that
purpose.

(4) Information consisting of those
extracts from its computer data base,
and supptlied in the medium and the
format, preseribed in the Stafford, SLS,
and PLUS Loan Tape Dump Procedures
(ED Forms 1070 and 1071).

{5) Any other information concerning
its loan insurance program requested by
the Secretary.

(c) Inspection requirements. Upon
request, a guarantee agency or its agent
shall cooperate with an independent
auditor, the Secretary, the Department's
Office of the Inspector General, and the
Comptroller General of the United
States, or their authorized
representatives, in the conduct of
audits, investigations, and program

reviews authorized by law. This
cooperation must include—

(1) Providing timely access, for
examination and copying, to the records
(including computerized records)
required by the applicable regulations
and to any other pertinent books,
documents, papers, computer programs
and records; and

(2) Providing reasonable access to the
agency’s personnel associated with the
agency's administration of its loan
insurance program for the purpose of
obtaining relevant information. In
providing reasonable access, the agency
shall not—

(i) Refuse to supply any relevant
information;

(ii) Refuse to permit interviews with
those personnel without the presence of
agency representatives; and

(iii) Refuse to permit interviews with
those personnel unless they are
recorded by the agency.

(3) A guaranty agency shall require in
its agreement with a lender orin its
published rules or procedures that the
lender or its agent give the Secretary or
the Secretary’s designee and the
guaranty agency access to the lender's
recards for inspection and copying in
order to verify the accuracy of the
information provided by the lender
pursuant to § 682,401(b) (19) and (20},
and the right of the lender to receive or
retain payments made under this part,
or to permil the Secretary or the agency
to enforce any right acquired by the
Secretary or the agency under this part.
(Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1078-3, 1082, 1087-1) )

Subpart E—Federal Guaranteed
Student Loan Programs

§682.500 Circumstances under which |
loans may be guaranteed by the Secretary.
(a) The Secretary may guarantee all—

(1) FISL, Federal SLS, and Federal
PLUS loans made by lenders located in
a State in which no State or private
nonprofit guaranty agency has in effect
an agreament with the Secretary under
§ 682.401 to serve as guarantor in that
State;

(2) Federal Consolidation loans made
by the Student Loan Marketing
Association and Federal Consolidation
loans made by any other lender that has
applied for and been denied guarantee
coverage on Consolidation loans by the
guaranty agency that guarantees the
largest dollar volume of FFEL loans
made by the lender; and

(3) FISL, Federal SLS, Federal PLUS,
and Federal Consolidation loans made
by lenders located in a State in which
a guaranty agency program is operaling
but is not reasonably accessible to

students who meet the agency's
residency requirements.

(b) The Secretary may guarantes FISL,
Federal SLS, Federal PLUS and Federal
Consolidation loans made by a lender
located in a State where a guaranty
agency operates a program that is
reasonably accessible to students who
meet the residency requirements of that
program only for—

(1) A student who does not meet the
agency’s residency requirements;

(2) A lender wha is not able to obtain
a guarantee from the guaranty agency for
at least 80 percent of the leans the
lender intends to make over a 12-month
period because of the agency’s residency
requirements;

3) With the approval of the guaranty
agency, a student who has previously
received from the same lender a FISL
loan that has not been repaid; or

(4) All students at a school located in
the State if the Secretary finds that—

(i) No single guaranty agency program
is reasonably accessible to students at
that school as compared to students at
other schools during a comparable
period of time; and

(i) Guaranteeing loans made in the
State to students attending that school
would significantly increase the access
of students at that school to FFEL
Program loans. The Secretary may
guarantee loans made to those students
by a lender in that State if—

(A} The guaranty agency does not
recognize the school as being eligible,
but the schoal is eligible under the FISL
program; or

(B) A majerity of the persons enrolled
at the school meet the conditions of
student eligibility for FISL loans but are
not recognized as eligible under the
guaranly agency program.

(c) For purposes of paragraph (b} of
this section, a lender is considered to be
located in the same State as a school if
the lender—

(1) Has an erigination relationship
with the school;

(2) Has a majority of its vating stock
held by the schoal; or

(3) Has common ownership or
management with the school and more
than 50 percent of the loans made by
that lender are made to students at that
school.

(d) As a condition for guaranteeing
loans under the Federal FFEL programs,
the Secretary may require the lender to
submit evidence of circumstances that
would justify loan guarantess under the
provisians of this section.

{e) With regard to a school lender that
has entered into an agreement with the
Secretary under § 682.600, the Secretary
denies loan guarantees on the basis of
this section only if the Secretary first
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determines that all eligible students at
that school who make a conscientious
effort to obtain a loan from another
lender will find a loan to be reasonably
available. For purposes of this
paragraph, the determination of loan
availability is based on studies and
surveys that the Secretary considers
satisfactory.

(Authority: 20 U.S.C. 1071, 1073, 1078-1,
1078-2, 10783, 1082)

§682.501 Extent of Federal guarantee
under the Federal GSL pregrams.

(a) General. Except as provided in
paragraph (b) of this section, the
Secretary’s guarantee liability on any
Federal GSL loan is 100 percent of the
unpaid principal balance and, to the
extent permitted under § 682.512,
accrued interest.

(b) Special provisions for State
lenders. (1) Except as described in
paragraph (b)(2) of this section, the
Secretary’s guarantee liability is less
than 100 percent under the following
conditions:

(i) If the total of default claims under
the Federal GSL programs paid by the
Secretary to a State lender during any
fiscal year reaches five percent of the
amount of the Federal GSL loans in
repayment at the end of the preceding
fiscal year, the Secretary’s guarantee
liability on a claim subsequently paid
during that fiscal year is 90 percent of
the amount of the unpaid principal
balance plus accrued interest.

(ii) If the total of default claims under
the Federal GSL programs paid by the
Secretary to a State lender during any
fiscal year reaches nine percent of the
amount of the Federal GSL loans in
repayment at the end of the preceding
fiscal year, the Secretary’s guarantee
liability on a claim subsequently paid
during that fiscal year is 80 percent of
the amount of the unpaid principal
balance plus accrued interest,

(iii) For purposes of this paragraph,
the total default claims paid by the
Secretary during any fiscal year do not
include paid claims filed by the lender
under the provisions of § 682.412(e) or
§682.509.

(2) The potential reduction in
guarantee liability does not apply to a
State lender during the first Federal
fiscal year of its operation as a Federal
GSL Program lender and during each of
the four succeeding fiscal years.

(3) For the purposes of this section,
the term “amount of the Federal GSL
loans in repayment’’ meens the original
principal amount of all loans guaranteed
by the Secretary less—

(i) The original principal amount of
loans on which—

(A) Under the FISL program, the
borrower has not yet reached the
ment period;

repa

YB Payment in full has been made by
the borrower;
(C) The borrower was in deferment

_status at the time repayment of principal

was scheduled to begin and remains in
deferment status; or

(D) The Secrstary has paid a claim
filed under section 437 of the Act; and

(ii) The amount paid by the Secretary
for default claims on loans, exclusive of
paid claims filed by the lender under
§682.412(e) or §682.509,

(4) For the purposes of this paragraph,
payments by the Secretary on a loan that
the original lender assigned to a
subsequent holder are considered
payments made to the original lender.

5) State lenders shall consolidate
Federal GSL loans for the purpose of
calculating the amount of the
Secretary’s guarantee liability under this
section.

(Authority: 20 U.S.C. 1077, 1078-1, 1078-2,
1078-3, 1082)

§682.502 The application to be a lender.

(a) To be considered for participation
in the Federal GSL programs, a lender
shall submit an application to the
Secretary.

(b) In determining whether to enter
into a guarantee agreement with an
applicant, and, if so, what the terms of
the agreement will be, the Secretary
considers—

(1) Whether the applicant meets the
definition of an “eligible lender” in
section 435(d) of the Act and the
definition of “lender” in § 682.200;

(2) Whether the applicant is capable
of complying with the regulations in
this part as they apply to lenders;

(3) Whether the applicant is capable
of implementing adequate procedures
for making, servicing, and collecting
leans;

(4) Whether the applicant has had
prior experience with a similar Federal,
State, or private nonprofit student loan
program, and the amount and
percentage of loans that are currently
delinquent or in default under that
program;

(5) The financial resources of the
applicant; and

6) In the case of a school that is
seeking approval as a lender, its
accreditation status.

(c) The Secretary may require an
applicant to submit sufficient materials
with its application so that the Secretary
may fairly evaluate it in accordance
with the criteria in this section.

(d)(1) If the Secretary decides not to
approve the application for a guarantee
agreement, the Secretary's response
includes the reason for the decision.

(2) The Secretary provides the lender
an opportunity for the lender to meet
with a designated Department official if
the lender wishes to appeal the
Secretary’s decision.

(3) Howsver, the Secretary need not
explain the reasons for the denial or
grant the lender an opportunity to
appeal if the lender submits its
application within six months of a
previous denial.

(Authority: 30 U,S.C, 1078-1, 1078-2, 1078~
3, 1079, 1082)

§682.503 The guarantee agresment.

(a)(1) To participate in the Federal
GSL programs, a lender must have a
guarantee agreement with the Secretary.
The Secretary does not guarantee a loan
unless itds covered by such an
agreement.

(2) In general, under a guarantes
agreement the lender agrees to comply
with all laws, regulations, and other
requirements applicable to its
participation as a lender in the Federal
GSL programs. In return, the Secretary
agrees to guarantse each eligible Federal
GSL loan held by the lender against the
borrower’s default, death, total and
permanent disability, or bankruptcy.

(3) The Secretary may include in an
agreement a limit on the duration of the
agreement and the number or amount of
Federal GSL loans the lender may make
or hold.

(b)(1) Except as otherwise approved
by the Secretary, a guarantee agreement
with a school lender limits the Federal
GSL loans made by that school lender
that will be covered by the Federal
guarantee to those loans made to
students, or to parents borrowing on
behalf of students, who are—

{i) In attendance at that school;

(ii) In attendance at other schools
under the same ownership as that
school; or

(iii) Employees or dependents of
employees, or whose parents are
employess, of that school lender or
other schools under the same
ownership, under circumstances the
Secretary considers appropriate for loan
guarantees.

(2) The Secretary may on a school-by-
school basis impose limits under
paragraph (b)(1)(iii) of this section on a
school lender that makes loans to
students or to parents of students in
attendance at other schools under the
same ownership, or to employees, or to
dependents or parents of employees, of
those other schools.

(Authority: 20 U.S.C. 1078-1, 1078-2, 1078~
3, 1079, 1082)
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§682.504 Issuance of Federal loan
guarantees.

(a) A lender having a guarantee
agreement shall submit an application
to the Secretary for a Federal loan
guarantee on each intended loan that
the lender determines to be eligible for
a guarantee. The application must be on
a form prescribed by the Secretary. The
Secretary notifies the lender whether
the loan will be guaranteed and of the
amount of the guarantee, No
disbursement on a loan made prior to
the Secretary’s approval of that loan is
covered by the guarantee.

(b) The Secretary issues a guarantee
on a Federal GSL loan in reliance on the
implied representations of the lender
that all requirements for the initial
eligibility of the loan for guarantee
coverage have been met. As described in
§682.513, the continuance of the
guarantee is conditioned upon
compliance by all holders of the loan
with the regulations in this part.

(Authority: 20 U.S.C,, 1078-1, 1078-2, 1078—
3, 1079, 1082)

§682.505 Insurance premium.

(a) General. The Secretary charges the
lender an insurance premium for each
Federal GSL Program loan that is
guaranteed, except that no insurance
premium is charged on a Federal
Consolidation loan, or on a Federal SLS
or Federal PLUS loan made under
§ 682.209(f).

(b) Rate. The rate of the insurance
premium is one-fourth of one percent
per year of the loan principal, excluding
interest or other charges that may have
been added to the principal.

FISL loans—insurance premium
calculation. (1) The insurance premium
for FISL loans is calculated by—

(i) Counting the number of months
beginning with the month following the
month in which each disbursement on
the loan is to be made and ending 12
months after the borrower's anticipated
graduation from the school for
attendance at which the loan is sought;

(ii) Dividing one-fourth of one percent
of the principal amount of the loan by
12; and

(iii) Multiplying the result obtained in
paragraph (c)(1)(i) of this section by that
obtained in paragraph (c}(1)(ii) of this
section.

(2) If the lender disburses the loan in
multiple installments, the insurance
premium is calculated for each
disbursement from the month following
the month that the disbursement is
made.

(d) PLUS and SLS Loans—insurance
premium calculation. The insurance
premium for a Federal PLUS or SLS
loan is calculated by—

(1) Using the projected repayment
period as a base;

(2) Amortizing the loan in equal
monthly installments over the
repayment period;

(3) Determining one-fourth of one
percent of each monthly declining
principal balance; and

(4) Computing the total of monthly
amounts calculated under paragraph
{d)(3) of this section.

(e) Collection from lenders. (1) The
Secretary may bill the lender for the
insurance premium or may require the
lender to pay the insurance premium to
the Secrstary at the time of
disbursement of the loan. At the
Secretary’s discretion, the Secretary may
alternatively collect the insurance
premium by offsetting it against
amounts payable by the Secretary to the
lender. »

(2) The Secretary’s guarantee on a
loan ceases to be effective if the lender
fails to pay the insurance premium
within 60 days of the date payment is
due. However, the Secretary may excuse

late payment of an insurance premium -

and reinstate the guarantee coverage on
a loan if the Secretary is satisfied that
at the time the premium is paid—

(i) The loan is not in default and the
borrower is not delinquent in making
installment payments; or

(ii) The loan is in default, or the
borrower is delinquent, under
circumstances where the borrower has
entered the repayment period without
the lender’s knowledge.

Collection from borrowers. The lender
may pass along the cost of the insurance
premium to the borrower. If it does so,
the insurance premium must be
deducted from each dishursement of the
loan in an amount proportionate to that
disbursement’s contribution to the
premium amount.

(g) Refund provisions. The insurance
premium is not refundable by the
Secretary and need not be refunded by
the lender to the borrower, even if the
borrower prepays, defaults, dies,
becomes totally and permanently
disabled, or files a petition in
bankruptcy.

(Authority: 20 U.S.C. 1077, 1078-1, 1078-2,
1078-3, 1079, 1082)

§682.506 Limitations on maximum loan
amounts.

(a) The Secretary does not guarantee
a FISL, Federal SLS, or Federal PLUS
loan in an amount that would—

(1) Result in an annual loan amount
in excess of the student’s estimated cost
of attendance for the period of
enrollment for which the loan is
intended less—

(i) The student’s estimated financial
assistance; and

(ii) The student's expected family
contribution for that period, in the case
of a FISL loan; or

(2) Result in an annual or aggregate
loan amount in excess of the

ermissible annual and aggregate loan

Fimits described in § 682.204.

(b) The Secretary does not guarantee
a Federal Consolidation loan in an
amount greater than that required to
discharge loans eligible for
consolidation under § 682.100(a)(4).

(Authority: 20 U.S.C. 1075, 1077, 1078-1,
1078-2, 1079, 1082, 1089)

§682.507 Due diligence In collecting a
loan.

(a) General. (1) Except as provided in
paragraph (a)(4) of this section, a lender
shall exercise due diligence in the
collection of a loan with respect to both
a borrower and an authorized endorser.
In order to exercise due diligence, a
lender shall implement the procedures
described in this section if a borrower

‘fails to make an installment payment

when due.

(2) If two borrowers are liable for
repayment of a Federal PLUS loan as co-
makers, the lender shall follow these
grocedures with respect to both

OTTOWETS.

(3) For purposes of this section, the
borrower’s delinquency begins on the
day after the due date of an installment
payment not paid when due, except that
if the borrower entered the repayment
period without the lender’s knowledgs,
the delinquency begins 30 days after the
day the lender receives notice that the
borrower has entered the repayment
period.

(4) In lieu of the procedures described
in this section, a lender may use the due
diligence procedures in § 682.411 in
collecting a Federal GSL loan.

(b) Initial delinquency. If a borrower
is delinquent in making a payment, the
lender shall remind the borrower within
10 working days of the date the payment
was due by means of a letter, notice,
telephone call, or personal contact. If
fayménts do not begin or resume, the
ender shall attempt to contact the
borrower—

(1) At last six more times at regular
intervals during the remainder of the
six-month period that started on the
date of delinquency for loans repayable
in monthly installments; or

(2) At least eight more times during
the remainder of the eight-month period
that started on the date of delinquency
for loans repayable in installments less
frequent than monthly.

(c) Skip-tracing assistance. (1) If a
lender does not know the borrower’s
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current address, the lender promptly
shall attempt to locate the borrower
through normal commercial collection
activities, including contacting all
individuals and entities named in the
borrower's loan application. If these
efforts are unsuccessful, the lender

romptly shall attempt to learn the

orrower’s current through use
of the Department’s skip-tracing
assistance.

(2) If the lender does not know the
borrower's address when a borrower is
first delinguent in making a payment,
but subsequently obtains the borrower’s
address prior to the date on which the
loan goes into default, the lender shall
attempt to contact the borrower in
accordance with paragraph (b) of this
section, with the first contact occurring
within 15 days of the date the lender
obtained knowledge of the borrower’s
address, and shall attempt to contact the
borrower at least once during each
succeeding 30-day period until default.

(d) Preclaims assistance. When the
borrower is 60 days delinquent in
making a payment, the lender shall
request preclaims assistance from the
Department of Education. This
preclaims assistance consists of sending
a series of letters to the borrower, urging
the borrower to contact the lender and
begin or resume payments.

Fe) Final demand leiter. A lender shall
send a final demand letter to the
borrower at least 30 days before the
lender files a default claim. The lender
shall allow the borrower at least 30 days
to respond to the final demand letter.
However, a lender need not send a final
demand letter to a borrower whose
address is unknown to the lender.

(f) Litigation. (1) If a loan is in default
and the lender determines that the
borrower or an endorser has the ability
to repay the loan, the lender may bring
suit against the borrower or the endorser
to recover the amount of the unpaid
principal and interest, together with
reasonable attorneys’ fees, late charges,
and court costs.

(2) Prior to bringing suit the lender
shall—

(i) Obtain the Secretary’s approval;
and

(ii) Notify the borrower or endorser in
writing that it has received the
Secretary’s approval to bring suit on the
loan, and that unless the borrower or
endorser makes payments sufficient to
bring the account out of default the
lender will seek a judgment under
which the borrower or endorser will be
liable for payment of late charges,
attorneys’ fees, collection agency
charges, court costs, and other
reasonable collection costs in addition
to the unpaid principal and interost on

the loan. The lender shall mail the
notice to the borrower or endorser by
certified mail, return receipt requested.

(3) The lender may bring suit if the
borrower or endorser does not make
payments sufficient to bring the account
out of defaunit within 10 days following
the date of delivery of the notice
described in paragraph (£)(2)(ii) of this
section to the wer or endorser
indicated on the receipt.

(4) A lender may first apply the
proceeds of any judgment against its
attorneys’ fees, court costs, collection
agency charges, and other reasonable
collection costs, whether or not the
judgment provides for these fees and
costs.

(Authority: 20 U.8.C. 10781, 1078-2, 1078~
3, 1079, 1680, 1081, 1082, 1085)

§682.508 Assignment of a loan.

(a) General. A Federal GSL lean may
not be assigned except to another
eligible lender. For the purpose of this
paragraph, “assigned” means any kind
of transfer of an interest in the loan,
including a pledge of such an interest as
security.,

(b){(1) Procedure. If the assignment of
a FISL Program lean is to result in a
change in the identity of the party to
whom the borrower must send
subsequent payments, the assigner and
the assignee of the loan shall, no later
than 45 days from the date the assignee
acquires a legally enforceable right to
receive payment from the barrower on
the assigned loan, provide separate
notices to the borrower of—

(i) The assignment;

(ii) The identity of the assignee;

(iii) The name and address of the
party to whom subsequent payments
must be sent; and

(iv) The telephone numbers of both
the assignor and the assignee.

(2) The assignor and assignee shall
provids the neotice required by
paragraph [(b)(1) of this section
separately. Each notice must indicate
that a corresponding notice will be sent
by the other party to the assignment.

(c) The Secretary's approval. The
approval of the Secretary is required
prior to the assignment of a note to an
eligible lender that has not entered into
a contract of insurance with the
Secretary under §682.503.

(d) Warranty. (1) Nothing in this
section prechides the buyer of a loan
from obtaining a warranty from the
seller covering certain future reductions
by the Secretary in computing the
amount of guaranteed loss, if any, ona
claim filed on the loan.

(2) The warranty may cover enly
reductions that are attributable to an act

or failure to act of the seller or other
previous holder.

(3) The warranty may not cover
matters the buyer is responsible for
under the regulations in this part.

(Authority: 20 U.S.C. 1078-1, 10782, 1078-
3, 1079, 1080, 1082)

§682.509 Special conditions for filinga
claim.

(a) A lender shall cease collection
activity on a loan and file a claim with
the Secretary within the time specified
in § 682.511(e)(3), if—

(1) In the case of a loan that was not
made or originated by the school, the
lender learns that while the student was
enrolled at the school the school
terminated its teaching activities for that
student during the academic period
covered by the loan; or

(2) The Secretary directs that the
claim be filed.

(b) A lender may not as a result of a
claim filed with the Secretary under this
section report a borrower's loan as in
default to any credit bureau or other
third party.

(Authority: 20 U.S.C. 1078-1, 1078-2, 1078~
3, 1079, 1680, 1082)

§682.510 Determination of the borrower's
death, total and permanent disability, or
bankruptcy.

(a) The procedures in § 682.402(a)-{d)
for determining whether a borrower has
died, become totally and permanently
disabled, or filed a bankruptcy petition
apply to the Federal GSL programs.

(b) For purposes of this section,
references to the “guaranty agency” in
§ 682.402(d)(5) shall be understood to
refer to the Secretary.

(Authority: 20U.8.C. 1078-1, 1078-2, 1078~
3, 1082, 1087)

§682.511 Procedures for filing a claim.

(a) Filing a claim application. (1) A
lender may file a claim against the
Secretary’s.guarantee on a Federal GSL
loan for any of the following reasons:

(i) The loan is in default, as defined
in §682.200.

(ii) Any of the conditicns exist for
filing a claim without collection effarts,
as set forth in §682.412(e)(2) or
§682.500.

(iii) The borrower has died, become
totally and permanently disabled, or
filed a bankruptcy pétition, as
determined by the lender in accordance
with §682.510.

(2) If a Federal PLUS loan was
obtained by twe eligible parents as co-
makers, the reason for filing a claim
must held true for both parents.

(3) A lender may file a claim against
the Secretary’s guarantee only on a form
provided by the Sacretary. The lender
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shall attach to the claim all documents
required by the Secretary. If the lender
fails to do so, the Secretary denies the
claim.

(b) Documentation required for
claims. (1) The Secretary requires a
lender to submit the following
documentation with all claims:

(i) The original promissory note.

(ii) The loan application.

(iii) The repayment instrument,

(iv) A payment history, as described
in § 682.414(a)(3)(i1)(1). 2

(v) A collection history, as described
in § 682.414(a)(3)(i1)()).

(vi) A copy of the final demand letter
if required by § 682.507(e).

(vii) The original or a copy of all
correspondence addressed to, from, or
on behalf of the borrower that is
relevant to the loan, whether that
correspondence involved the original
lender, a subsequent holder, or a
servicing agent.

(viii) If applicable, evidence of the
lender’s requests.to the Department for
skip-tracing assistance under
§ 682.507(c) and for preclaims
assistance under § 682.507(d).

(ix) Any additional documentation
that the Secretary determines is relevant
to a claim,

(2) The documentation requirements
for death, total and permanent
disability, or bankruptcy claims in
§ 682.402(e)(1) apply to the Federal GSL
programs. For purposes of this section,
references to the “‘guaranty agency” in
§682.402(e)(1) mean the Secretary.

(c) Assignment of note. The
Secretary’s payment of a claim is
contingent upon receipt from the lender
of an assignment to the United States of
America of all rights, title, and interest
of the lender in the note underlying the
claim.

(d) Bankruptcy subsequent to default.
If the lender files a default claim on a
loan and subsequently receives a notice
of the first meeting of creditors in the
proceeding of the borrower in
bankruptcy, the lender shall promptly
forward that notice to the Department of
Education. Under these circumstances
the lender shall not file a proof of claim
with the bankruptcy court.

(e) Claim filing deadlines. To obtain
payment of a claim, a lender shall
comply with the following deadlines:

(1) Default claims. Unless the lender
has already filed suit against the
borrower in accordance with
§682.507(f), it shall file a default claim
on a loan with the Secretary within 90
days after a default has occurred on the
loan. For a claim filed by a lender
pursuant to § 682.412(e)(2), as directed
in § 682.208(f)(2), the lender shall file a
claim within 90 days following

transmission of the final demand letter
sent pursuant to §682.411(e) if the
borrower failed to comply with the
terms of the letter within 30 days of the
transmission.

(2) Death, total and permanent
disability, or bankruptcy claims. The
claim filing deadlines in § 682.402(e)(2)
apply to the Federal GSL programs. For
purposes of this section, references to
the *‘guaranty agency” in § 682.402(s)(2)
mean the Secretary.

(3) Special condition claims. In the
case of a special condition claim filed
pursuant to § 682.509, the lender shall
file a claim with the Secretary within 45
days of the date the lender determines
that the conditions set forth in
§ 682.509(a)(1) exist, or the date the
Secretary directs that the claim be filed
pursuant to § 682.509(a)(2).

(Authority: 20 U.S.C. 10781, 1078-2, 1078~
3, 1080, 1082, 1087)

§682.512 Determination of amount
payable on a claim.

(a) Default claims. (1) Amount
payable. The amount of loss to be paid
on a default claim depends upon the
date the Secretary received the
application for a guarantee commitment
on the loan. If the application was
received—

(i) Prior to July 1, 1972, or from
August 19, 1972 through February 28,
1973, the amount payable on a valid
claim is equal to the unpaid balance of
the original principal loan amount
disbursed; or

(ii) From July 1 through August 18,
1972, or after February 28, 1973, the
amount payable on a valid claim is
equal to the unpaid balance of the
principal and interest in accordance
with paragraph (&)(2) of this section.
The unpaid principal amount of the
loan may include capitalized interest to
the extent authorized by § 682.202(b).

(2) Payment of interest. If the
guarantee covers unpaid interest, the
payment of a valid claim covers the
unpaid interest that accrues during the
following periods:

(i) During the period before the claim
is filed, not to exceed the period
provided for in § 682.511(e) for filing
the claim.

(ii) During a period not to exceed 30
days following the return of the claim to
the lender by the Secretary for
additional documentation necessary for
the claim to be approved by the
Secretary.

(iii) During the period, after the claim
is filed, that is required by the Secretary
to approve the claim and to authorize
payment or to return the claim to the
lender for additional documentation.

(3) Recovery of outstanding debts. The
Secretary may reduce the amount of loss
due to the lender on a claim by the
amount the Secretary determines is
owed to the Secretary by the lender.

{b) Death, total and permanent
disability, or bankruptcy claims. (1) In
the case of a death or disability claim,
the amount to be paid on a valid
claim—

(i) Is equal to the unpaid balance of
the original principal loan amount
disbursed if the loan was disbursed
prior to December 15, 1968; or

(ii) Is calculated in accordance with
§682.402(f)(2) and ()(3) if the loan was
disbursed after December 14, 1968.

(2) In the case of a bankruptcy claim,
the amount of loss is calculated in
accordance with § 682.402(f)(2) and
(A(3).

(3) For purposes of this section,
references to the “guaranty agency' in
§ 682.402()(3) mean the Secretary.

(c) Special rules for a loan acquired
by assignment. If a claim is filed by a
lender that obtained a loan by
assignment, that lender is not entitled to
any payment under this section greater
than that to which a previous holder
would have been entitled. For example,
the Secretary deducts from the claim
any amounts that are attributable to
payments made by the borrower to a
prior holder of the loan before the
borrower received proper notice of the
assignment of the loan.

(Authority: 20 U.S.C. 10781, 1078-2, 1078~
3, 1080, 1082, 1087)

§682.513 Factors affecting coverage of a
loan under the loan guarantee.

(a)(1) In determining whether to
approve for payment a claim against the
Secretary's guarantee, the Secretary
considers matters affecting the
enforceability of the loan obligation and
whether the loan was made and
administered in accordance with the
Act and applicable regulations.

{2) The Secretary deducts from a
claim any amount that is not a legally
enforceable obligation of the borrower,
except to the extent that the defense of
infancy applies.

(3) Except as provided in § 682.509,
the Secretary does not pay a claim
unless—

(i) All holders of the loan have
complied with the requirements of this
part, including, but not limited to, those
concerning due diligence in the making,
servicing, and collecting of a loan;

(ii) The current holder has complied
with the deadlines for filing a claim
established in §682.511(¢); and

(iii) The current holder complies with
the requirements for submitting
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documents with e claim as established
in § 682.511(b).

(b) Except es provided in §682.509,
the does not pay a death,
disability, or bankru claim fora
loan after a defsult claim for that loan
has been disapproved by the
or if it would not be payable as a default
claim by the :

(c) The Secretary's determination of
ths amount of loss payable on a default
claim under this part, once final, is
conclusive and binding on the lender
that filed the claim,

Nete: A determination of the Secretary
under this section is subject to judicial
review under 5 U.S.C. 706 and 41 U.S.C.
321-322.

(Authority: 20 1U.S.C. 1078-1, 1078-2, 1078~
3, 1079, 1080, 1082)

§682.514 Procedures for receipt or
retention of paymenis where the lender has
violated program requirements for Federal
GSL loans.

(a) The Secretary may waive the right
to recover or refuse to make an interest
benefits, special allowancs, or claim
payment, or may permit a lender to cure
certain defects in a s(reci.ﬁed manner if,
in the Secretary’s judgment, ths best
interests of the United States so require.

(b) To receive payment on a default
claim or to resume eligibility to receive
interest bensfits and special allowance
on a loan as to which a lender has
committed a violation of the
requirements of this part regarding due
diligence in collection or timely filing of
claims, the lender shall meet the
conditions described in appendix C to
this part.

(Authority: 20 U.5.C. 1078-1, 1078-2, 1078~
3, 1080, 1082)

§582.515 Records, reports, and inspection
requirements for Federal GSL program
lenders.

(a) Records. (1) A lender shall
maintain current, complete, and
accurate racords of each loan that it
holds, including, but not limited to, the
records described in §682.414(a)(3)(ii).
The records must be maintained in a
system that allows ready identification
of each loan’s current status.

(2) A lender shall retain the records
required for each loan for not less than
five years following the date the loan is
repaid in full by the borrower or the
lender is reimbursed on a claim.
However, in particular cases the
Secretary may require the retention of
records beyond this minimum period.

(3)(i) The lender may store the records
specified in §682.414(a)(3)(ii}(C)<(K) on
microfilm, optical disk, or other
machine readable format.

(ii) The holder of the promissery note
shall retain the eriginal note and

repayment instrument until the loan is
fully repaid. At that time the holder
shall return the original note and
repayment instrument to the borrower
and retain copies for the prescribed
period.

(iii) The lender shall retain the
original or a copy of the loan
application.

Ex) Reports. A lender shall submit
reports to the Secretary at the time and
in the manner that the Secretary
reasonably may require.

(c) Inspections. Upon request, a
lender or its agent shall cooperate with
the Secretary, the Department's Office of
the Inspector General, and the
Comptroller General of the United
States, or their suthorized
representatives, in the conduct of
audits, investigations, and program
reviews. This cooperation must
include—

(1) Providing timely access for
examination and copying to the records
(including computerized records)
required by applicable regulations and
to any other pertinent books,
documents, papers, computer programs,
and records; and

(2) Providing reasonable access to
lender personnel associated with the
lender’s administration of the Title IV,
HEA programs for the purpose of
obtaining relevant information. In
providing reasonable access, the
institution may not— -

(i) Refuse to supply any relevant
information;

(ii) Refuse to permit interviews with
those personnel that do nat include the

resence of representatives of the
ender’s management; and

(iii) Refuse to permit personnel
interviews with those personnel that are
not recorded by the lender.

(Authority: 20 U.S.C. 1077, 1078-1, 1078-2,
1078-3, 1079, 1080, 1082)

Subpert F—Requirements, Standards,
and Payments for Participating
Schools

§682.600 Agrsement between an eligible
school and the Secretary for participation in
the FFEL programs.

(a) General. Participation of a school
in the FFEL programs means that the
school’s students are eligible to receive
FFEL loans. To participate in the FFEL
programs, a schocl must—

(1) Demonstrate to the satisfaction of
the Secretary that it meets the elements
of basic eligibility as defined in 34 CFR
part 600 through certification by the
Secretary; and

(2) Enter into a written program
participation agreement with the
Secretary that is signed by the Chief

Executive Officer of the school on a
form approved by the Secretary.

(b) Program participation agreement.
The school, in the program participation
agreement, shall promise to comply
with the applicable provisions of—

(1) The Act and the regulations in this

art;
2 (2) The Student Assistance Gensaral
Provisions, 34 CFR part 668; and

(3) The Institutional Eligibility
regulations, 34 CFR part 600.

c) Appeal of denial or limitations. (1)
If the Secretary denies a request for an
agreement or approves only limited
participation in the FFEL programs by a
school, the Secretary’s response
includes the reason for the decision.
The Secretary also provides the school
with an opportunity to meet with a
designated Department official to appeal
that decision.

(2) However, the Secretary does not
grant an opportunity for appeal or give
reasons for denying the participation or
approving only the limifed participation
of a school if the school submits its
request within six months of a previous
denial or limited approval.

(d) Foreign schoois. A foreign school
is required to comply with the
provisions of the regulations except to
the extent that the Secretary states in
these regulations or in other official
publications or documents that those
schools do not have to so comply.

(Authority: 20 U.S.C. 1077, 1078, 10781,
1078-2, 1078-3, 1082, 1084)

§682.601 Ruies for a school that makes or
originates loans.

{a) General. To make or originate
loans under the FFEL programs—

(1) The school shall employ full-time
at least one person whose
responsibilities are limited to the
administration of financial aid programs
for students attending the school;

(2) The school may notbe a
correspondence school;

(3) The school may not make or
originate loans that would be
outstanding 1o or on behalf of more than
50 percent of the undergraduates in
attendance at that school on at least a
half-time basis unless the Secretary
waives this rule pursuant to paragraph
(c) of this section;

(4) The school shall inform any
undergraduate student who has not
previously obtained a loan that was
made or originated by the school and
who seeks to obtain such a loan that he
or she must first make a good faith effort
to obtain a loan from a commercial
lender; and

(5)(i) The school may not make or
originate a loan for an academic period
to a student described in paragraph
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(a)(4) of this section until the student
provides the school with evidence
under paragraph (b) of this section of
denial of a loan by a commercial lender
for the same academic period.

(ii) In determining whether a school
has complied with the requirement set
paragraph (a)(5](i) of this section, the
Secretary may take into consideration
any patterns reflected by the letters of
denial or the students’ sworn statements
referred to in paragraph (b) of this
section that indicate that the school has
not given sufficient counseling to
students to seek loans from a
commercial lender first. An example of
an unacceptable pattern would be if all
denials of loans to a school’s students
were made by a small number of
lenders.

(b) Establishing a loan denial by a
commercial lender. (1) To verify that a
borrower has sought and been denied a
loan from a commercial lender pursuant
to paragraph (a)(4) of this section, the
school shall obtain from the borrower—

(i) A written statement from a
commercial lender indicating that the
lender denied the berrower a loan for
that academic period; or

(ii) The borrower’s sworn statement,
indicating bath the refusal of a loan by
a commercial lender and the lender’s
refusal to provide a written statement of
the denial.

(2) If the borrower's statement is used
to establish the denial of a loan, the
statement must include—

(i) The name and address of the
lender that denied the loan;

(ii) The approximate date on which
the loan was denied;

(iii) The name and telephone number
of the official who communicated the
denial to the borrower; and

(iv) The borrower’s signature.

(3) If the school determines that the
denial of a loan to an eligible borrower
by a commercial lender is based upon
the Jender’s refusal to lend more than a
part of the amount requested by the
borrower, the school may either—

(i) Make or originate a loan to the
borrower for the entire amount; or

(ii) Supplement the loan that the
commercial lender is willing to make
with a second loan to the borrower.

(c) Waiver of the 50 percent lending
limit. A school may request the
Secretary to waive the 50 percent
lending limit described in paragraph
(a)(3) of this section if adherence to that
limit would create a substantial
hardship for the school’s present or
prospective students. The Secretary
determines whether to grant the school
a waiver after considering, amang other
factors—

(1) The extent to which the school
provides and expects to continue
providing educational opportunities ta
economically disadvantaged students,
as measured by the percentage of those
students enrolled at the school who—

(i) Are in families that fall within the
"“low-income family” category used by
the Bureau of the Census;-

(ii) Would not be able to enrcll or
continue their enrollment at that school
without Stafford, SLS, or PLUS loans
made or originated by the schoel; and

(iii) Would not be able to obtain a
comparahle education at another school;

(2) The extent to which the school
offers educational programs that—

(i) Are unique in the geographical area
the school serves; and

(ii) Would not be available to some
students if the school adhered to the 50
percent lending limit; and

(3) The quality of the school’s—

(i) Managsment of student financial
assistance programs; and

(ii) Conformance with sound business
practices.

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1082, 1085)

§6582.602 Correspondence school
schedule requirements.

(a) A school offering a course of study
by correspondence shall establish a
schedule for submission of lessons by
its students and provide itto a
prospective student prior to the
student’s enrollment.

(b) The school shall include in its
schedule—

(1) A due date for each lesson in the
course;

(2) A description of the options, if
any, available to the student for altering
the sequence of lesson submissions from
the sequence in which they are
otherwise required to be submitted;

(3) The date by which the course is to
be completed; and

(4) The date by which any resident
training must begin, the locatien of any
residential training, and the period of
time within which that resident training
must be completed.

{c} The school’s schedule must
conform to the requirements in the
definition of “vocational school” in 34
CFR part 600.

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1085)

§682.603 Certification by a participating
school in connection with a loan
application.

(a) A school shall certify that the
information it provides in connection
with a loan application about the
borrower and, in the case of a parent
borrower, the student for whom the loan

is intended, is complete and accurate.
Except as provided in 34 CFR part 668,
subpart E, a school may rely in good
faith upon statements made on the
application by the student.

8)) The information to be provided by
the school about the borrower making
application for the loan pertains to—

Fl) The borrower’s eligibility for a
loan, as determined in accordance with
§682.201 and § 682.401(b) (1) and (2);

(2) The student’s estimated cost of
attendance for the period for which the
Joan is sought;

(3) The student'’s estimated financial
assistance for the period for which the
loan is'sought;

(4) For a Stafford loan, the student's
eligibility for interest benefits, based on
information provided by the student
upon which the school can rely and as
determined in accordance with
§682.301;

(5) For a Stafford or SLS loan, the
schedule for disbursement of the loan
proceeds; and

(6) The student’s SLS loan amount.

(c) Pursuant to 34 CFR 668.15(i),
except for a student who has previously
borrowed an SLS loan for a program of
study at the school and who seeks an
SLS loan to complete the program of
study at the school, a school may not
certify an SLS loan application for an
undergraduate student after the school
receives notice from the Secretary that
its fiscal year default rate is 30 percent
or more.

(d) A school may not certify a
Stafford, PLUS, or SLS loan application,
or combination of loan applications, for
a loan amount that—

(1) The school has reason to know
would result in the borrower exceeding
the annual or maximum loan amounts
in § 682.204; or

(2) Exceeds the student’s estimated
cost of attendance, less—

(i) The student’s estimated financial
assistance for that period; and

(ii) In the case of a Stafford loan that
is eligible for interest benefits, the
borrower's expected family contribution
for that period.

(e) A school may refuse to certify a
Stafford, SLS, or PLUS loan application
or may reduce the borrower’s
determination of need for the loan if the
reason for that action is documented
and provided to the student in writing,
provided—

(1) The determination is made on a
case-by-case basis;

(2) The documentation sup
determination is retained in t
student’s file; and

(3) The school does not engage in any
pattern or practice that results in a
denial of a borrower's access to FFEL

ing the
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loans because of the borrower's race,
sex, color, religion, national origin, age,
handicapped status, income, or
selection of a particular lender or
guaranty agency.

(f)(1) The minimum period of
enroliment for which a school may
certify a loan application is—

(i) At a school that measures academic
progress in credit hours and uses a
semester, trimester, or quarter system, a
single academic term (e.g., 8 semester or
quarter); or

(ii) At a school that measures
academic progress in clock hours, or
measures academic progress in credit
hours but does not use a semester,
trimester, or quarter system, the lesser
of—

(A) The length of the student’s
program at the school; or

(B) The academic year as defined by
the school in accordance with 34 CFR
668.2, (See paragraphs (b) and (c) of the
definition of “Academic year.")

(2) The maximum period for which a
school may certify a loan application is
generally an academic year, as defined
by 34 CFR 668.2, except that a guaranty
agency may allow schools to use a
longer period of time, not to exceed 12
months, corresponding to the period to
which the agency applies the annual
loan limits under § 682.401(b)(2)(ii).

(g) A school may not assess the
borrower a fee for the completion or
certification of any FFEL loan
application.

(Authority; 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1082, 1085, 1094)

§682.604 Processing the borrower’s loan
proceeds and counseling borrowers.

(a) Purpose. This section establishes
rules governing a school’s processing of
a borrower's Stafford, PLUS, or SLS loan
proceeds, and for counseling borrowers,
The school shall also comply with any
rules for processing a loan contained in
34 CFR part 668.

(b) General. (1) Except as provided in
§ 682.207(b)(1)(v)(C)(2), the proceeds of
a Stafford, SLS or PLUS loan disbursed
using electronic transfer of funds must
be sent directly to the school by the
lender.

(2)(i) Except in the case of a late
disbursement under paragraph (e) of
this section or as provided in paragraph
(b)(2)(iii) or (iv) of this section, a school
may release the proceeds of any
dishursement of a loan only to a student
whom the school determines, after the
school receives those proceeds from the
lender, continuously has maintained
eligibility in accordance with the
provisions of §682.201, from the
beginning of the luan period certified by

the school on the student’s loan
application.

(ii) In the event a student delays
attending school for a period of time,
the school may consider that student to
have maintained eligibility for the loan
from the first day of the period of
enrollment, However, the school must
comply with the requirement of
paragraph (d)(3) of this section.

(iii) If, after the proceeds of the first
disbursement are transmittad to the
student, the student becomes ineligible
due solely to the school’s loss of
eligibility to participate in the Title IV
programs, the school may transmit the
proceeds of the second or subsequent
disbursement to the borrower as
permitted by 34 CFR part 668.

(iv) If, prior to the transmittal of the
proceeds of a disbursement to the
student, the student temporarily ceases
to be enrolled on at least a half-time
basis, the school may transmit the
proceeds of that disbursement and any
subsequent disbursement to the student
if the school subsequently determines
and documents in the student’s file—

(A) That the student has resumed
enrollment on at least a half-time basis;

(B) The student’s revised cost of
attendance; and

(C) That the student continues to
qualify for the entire amount of the loan,
notwithstanding any reduction in the
student’s cost of attendance caused by
the student's temporary cessation of
enrollment on at least a half-time basis.

(¢) Processing of the loan proceeds by
the school. (1) Except as provided in
paragraph (c)(3) of this section, ifa
school receives a borrower’s loan
proceeds, it shall hold the funds until
the student has registered for classes for
the period of enrollment for which the
loan is intended and then follow the
procedures in paragraph (c) (2) of this
section.

(2)(i) Except as provided in
§682.207(b)(1)(v)(C)(1), after the student
has registered, if the loan proceeds are
disbursed by means of a check that
requires the endorsement of the student
only, the school shall deliver the check
to the student, subject to paragraph
(d)(2) of this section, within 45 days of
the school’s receipt of the check.

(ii) If the loan proceeds are disbursed
by means of a check that requires the
endorsement of both the student and the
school, the school shall—

(A) In the case of the initial
disbursement on a loan, endorse the
check on its own behalf, and, after the
student has registered, deliver it to the
student subject to paragraph (d)(2) of
this section, within 45 days of the
school's receipt of the check; or

(B) Obtain the student borrower's
endorsement on the check, endorse the
check on its own behalf and, afler the
student has registered, credit the
student’s account, in accordance with
paragraph (d)(1) of this section, and
deliver the remaining loan proceeds to
the student, subject to paragraph (d)(2)
of this section, within 45 days of
raceipt.

(3) If the loan proceeds are disbursed
by electronic funds transfer to an
account of the school on behalf of a
borrower in accordance with
§ 682.207(b)(1)(ii)(B), the school shall,
not more than 30 days prior to the first
day of classes of the period of
enrollment for which the loan is
intended, obtain the student’s or parent
borrower’s written authorization for the
release of the initial and any subsequent
disbursement of each FFEL program
loan to be made, and after the student
has registered either—

(i) Deliver the proceeds to the student
borrower subject to paragraph (d)(2) of
this section not later than 45 days after
the school’s receipt of the funds; or

(ii) Credit the student's account in
accordance with paragraph (d)(1) of this
section, notify the student or parent
borrower in writing that it has so
credited that account, and deliver to the
student or parent borrower the
remaining loan proceeds, subject to
paragraph (d)(2) of this section not later
than 45 days after the school's receipt of
the funds.

(4) A school may not credit a
student’s account or release the
proceeds of a loan to a student who is
on a leave of absence, as described in
§682.605(c).

(5) A school may not release the first
installment of a Stafford or SLS loan for
endorsement to a student who is
enrolled in the first year of an
undergraduate program of study and
who has not previously received a
Stafford or SLS loan until 30 days after
the first day of the student’s program of
study.

(df’Applying the loan proceeds. (1)(i)
For purposes of paragraphs (c)(2)(ii)(B)
and (c)(3)(ii) of this section, a school
may not credit a registered student’s
account earlier than three weeks before
the first day of classes of the period of
enrollment for which the loan is
intended.

(ii)(A) The school may credit a
registered student’s account with only
those loan proceeds covering costs of
attendance owed to the school by the
student for which substantially all of the
school’s students incurring those costs
have been billed.

(B) The school, as a fiduciary for the
benefit of the guaranty agency, the
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Secretary, and the student, may hold
any additional loan proceeds that the
student requests in writing that the
school retain in order to assist the
student in managing his or her loan
funds for the remainder of the academic
year. The school shall deposit these
funds in a designated trust account and
may not commingle them with other
funds or use them for any other
purpose.

(2)(i) For purposes of paragraphs
(€)(2)(i), (c)(2)(ii), and (c)(3) of this
section, an institution may not deliver
loan proceeds to a registered student
earlier than 10 days before the first day
of classes of the period of enrollment for
which the loan is intended.

(ii) Notwithstanding the 45-day
deadlines set forth in paragraph (c)(2) of
this section, in the case of a second or
subsequent disbursement on a loan
disbursed in more than one installment,
the school may hold the loan proceeds
until the beginning of the next
scheduled semester, trimester, quarter,
or similar division in the academic
period within the period of enrollment
for which the loan is intended, or in the
case of a school that does not use
semesters, trimesters, quarters, or
similar divisions, until the beginning of
the second half of the period of
enrollment for which the loan was
intended, whereupon the school shall
transmit the loan proceeds to the
student and, if applicable, the student’s
account within 30 days thereafter.

(3) 1f a student does not register for
the period of enrollment for which the
loan was made, or does not begin
attendance on a delayed basis as
provided in § 682.604(b)(2)(ii), the
school shall return the proceeds to the
lender no later than 30 days after the
first day of that period of enroliment.

(4) If a registered student withdraws
or is expelled prior to the first day of
classes of the period of enrollment for
which the loan is made or fails to attend
school during that period, or if the
school is unable for any other reason to
document that the student attended
school during that pericd, the school
within 30 days of the period described
in §682.607(c) shall notify the lender of
the student’s withdrawal, expulsion, ar
failure to attend school, if applicable,
and return to the lender—

(i) Any loan proceeds credited
directly by the school to the student’s
account; and

(ii) The amount of payments made
directly by the student to the school, to
the extent that they do not exceed the
amount of any loan proceeds delivered
by the school to the student.

(e) Processing a late disbursement. (1)
For the purpose of this paragraph, a

disbursement is late if the school
receives the borrower’s loan proceeds
either—

(i) ARter the end of the period of
enrollment for which the loan was
made; or

(ii) Before the end of the period of
enroliment for which the loan was made
but after the student ceased to be
enrolied at the school on at least a half-
time basis.

{2) A school shall follow the
procedures described in paragraphs
(e)(3)-{4) of this section in processing a
late disbursement, except that,
notwithstanding those provisions, a
school may not—

(i) Deliver the proceeds of a late
disbursement to a student borrower
whose last recorded day of attendance is
earlier than the 30th day of the period
of enrollment for which the loan is
intended if the loan was subject to
delayed delivery under
§682.604(c)(5)(i); or

(ii) Deliver the proceeds of a late
second or subsequent disbursement of a
Stafford or SLS loan to a borrower who
has ceased to be enrolied on at least a
half-time basis unless the borrower has
graduated or successfully completed the
period of enrollment for which the loan
was intended.

(iii) Deliver to a borrower any portion
of the proceeds of a late disbursement
that under 34 CFR Part 668 is
considered to be awarded for a payment
period in which the student was not
enrolled on at least a half-time basis at
the school.

(3) If a lender makes a dishursement
after the earlier of the dates set forth in
paragraph (e)(1) of this section and the
lender or guaranty agency has informed
the school that it prohibits a late
disbursement as permitted by
§682.207(d)(2), the school shall return
the loan proceeds to the lender within
30 days after its determination that one
of the conditions described in paragraph
(e}(1) of this section exists. The school
shall send a notice to the lender with
the loan proceeds informing the lender
as to which of the conditions described
in paragraph (e)(1) of this sectien exists.

(4) If a disbursement is received by
the school within 60 days after the
earlier of the dates described in
paragraph (e)(1) of this section, if the
lender or guaranty agency has not
informed the school that it prohibits a
late disbursement as permitted by
§ 682.207(d)(2)(i), and if the total
amount of the disbursement and all
prior disbursements on the loan do not
exceed that portion of the student’s
documented educational charges for the
period of enrollment completed by the
student before the earlier of the dates

described in paragraph (e}(1) of this
section, the school sgall deliver the
borrower’s loan proceeds to the
borrower in accordance with this
section. If the total amount of the late
disbursement and all prior
disbursements is greater than that
portion of the borrower’s documented
educational charges, the schoal shall—

(i) Return the borrower's loan
proceeds to the lender with a notice
certifyin

(A) The beginning end ending dates of
the period during which the borrower
was enrolled at the school as an eligible
student during the loan period; and

(B) The borrower’s correct financial
need for the loan for that period of
enrollment; and

(ii) Advise the borrower that the
lender may redisburse funds for the
borrower’s documented educational
charges incurred before the earlier of the
dates described in paragraph (e)(1) of
this section,

(f) Initial counseling. (1) Except in the
case of a correspondence schoal or for
a student enrolled in a study-abroad
program approved for credit at the home
institution, a school shall conduct
counseling with each Stafford and SLS
borrower either in person or by
videotape presentation. In each case, the
school shall conduct this counseling
prior to its release of the first
disbursement of the proceeds of the first
Stafford or SLS loan made to the
barrower for attendance at the school
and shall ensure that an individual with
expertise in the Title IV programs is
reasonably available shortly after the
counseling to answer the borrower's
questions regarding those programs. In
the case of a correspondence school or
a student snrolled in a study-sbroad
program thal the school approves for
credit, the school shall provide the
berrower with written counseling
materials by mail prior to releasing
thase preceeds.

{2} In conducting the initial
counseling, the schoel must—

(i) h}hpﬁush’.h‘ to the borrower the
seriousness and impertance of the
repayment obligation the borrower is
"JS"UH!IH'C;:

(ii) Deseribe in forceful terms the
likely consequences of default,
including adverse credit reports and
litigation; and

(iii] In the case of a borrower of a
Stafford or SLS loan (other than a lean
macdle or originated by the schoaol),
emphasize that the borrower is obligated
to repay the full amount of the lcan
even if the borrower does nat complete
the program, is unable to obtain
employment upon completion, or is
otherwise dissatisfied with or does not
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receive the educational or other services
that the borrower purchased from the
schoal.

(3) Additional matters that the
Secretary recommends that a school
include in the initial counseling session
or materials are set forth in appendix D
to 34 CFR part 668.

(g) Exit counseling. (1) A school shall
conduct in-person exit counseling with
each Stafford and SLS borrower shortly
before the borrower ceases at least half-
time study at the school, except that—

(i) In the case of a correspondence
school, the school shall provide the
borrower with written counseling
materials by mail within 30 days after
the borrower completes the program;
and

(ii) If the borrower withdraws from
school without the school’s prior
knowledge or fails to attend an exit
counseling session as scheduled, the
school shall mail written counseling
material to the borrower at the
borrower’s last known address within
30 days after learning that the borrower
has withdrawn from school or failed to
attend the scheduled session.

(2) In conducting the exit counseling,
the school shall—

(i) Provide the borrower with general
information with respect to the average
indebtedness of the students who have
obtained Stafford or SLS Program loans
for attendance at that school;

(ii) Inform the student as to the
average anticipated monthly repayment
for those students based on that average
indebtedness;

(iii) Review for the borrower available
repayment options (e.g., loan
consolidation, refinancing);

(iv) Suggest to the borrower debt-
management strategies that the school
determines would best assist repayment
by the borrower;

(v) Include the matters described in
paragraph (f}(2) of this section; and

{vi) Review with the borrower the
conditions under which the borrower
may defer repayment of a loan for
service under the Peace Corps Act,
Domestic Volunteer Service Act of 1973,
or for comparable full-time service as a
volunteer with a tax-exempt
organization.

(3) Additional matters that the
Secretary recommends that a school
include in the exit counseling session or
materials are set forth in appendix D to
34 CFR part 668.

(4) The school shall maintain in the
student borrower's file documents
substantiating the school's compliance
with paragrapbs (f)—(g) of this section as
to that borrower.

(h) Treatment of excess loan
proceeds. Except in the case of a student

attending a foreign school, if, before the
delivery of any Stafford or SLS loan
disbursement, the school learns that the
borrower will receive or has received
financial aid for the period of
enrollment for which the loan was made
that exceeds the amount of assistance
for which the student is eligible, the
school shall reduce or eliminate the
overaward by either—

(1) Using the student’s SLS, PLUS,
nonsubsidized Stafford, or State-
sponsored or private loan to cover the
expected family contribution, if not
already done;

(2)(i) Returning the entire undelivered
disbursement to the lender or escrow
agent; and

(ii) Providing the lender with a
written statement—

(A) Describing the reason for the
return of the funds, if any;

(B) Setting forth the student’s revised
financial need; and

(C) Directing the lender to re-disburse
a revised amount and, if necessary,
revise subsequent disbursements to
gliminate the overaward; or

(3) Returning to the lender only the
portion of the disbursement for which
the student is ineligible and providing
the lender with a written statement
explaining the return of the funds.

{Authority: 20 U.S.C. 1077, 1078, 10781,
1082, 1085, 1092, 1094)

§5682.605 Determining the date of a
student's withdrawal.

(a) Purpose. This section establishes
rules for how a school shall determine
the withdrawal date for a student to
whom or on whose behalf a loan has
been made under this part for the
purpose of reporting to the lender the
date that the student has withdrawn
from the school and for determining
when a refund must be paid under
§ 682.607.

(b) The withdrawal date. (1) Except as
provided in paragraphs (b)(2) and (b)(3)
of this section, the student’s withdrawal
date is the earlier of—

(i) The date the student notifies the
school of the student’s withdrawal or
the date of withdrawa! specified by the
student, whichever is later; or

(i1) The date of withdrawal as
determined by the school. The school
must determine the student’s date of
withdrawal no later than—

(A) 45 days after the expiration date
of the academic term in which the
student was enrolled for a school that
uses academic terms (e.g., semester,
trimester, or quarter), except that 30
days after the first day of the next
scheduled term may be used in the case
of a summer break; or

(B) 25 days after a student’s last date
of attendance for a school that measures
academic progress either in clock hours
or credit hours but does not use a
semester, trimester, or quarter system.

(2) If the student has not returned to
school at the expiration of a leave of
absence approved under paragraph (c)
of this section, the student’s withdrawal
date is the first day of the leave of
absencs.

(3) If the student is enrolled in a
program of study by correspondencs,
the student’s withdrawal date is the date
of the last lesson submitted if the
student fails to submit the next
scheduled lesson in accordance with the
schedule of lessons sstablished under
§682.602, However, if the student
establishes in writing, within 60 days of
the date of the last lesson submitted, a
desire to continue in the program and

- an understanding that the required

lessons must be submitted on time, the
school may restore that student to in-
school status for purposes of the loan
made under this part. The school may
not grant the student more than one
restoration to in-school status on this
basis.

(4) For the purpose of a school's
reporting to a lender, a student’s
withdrawal date is the month, day, and
year of the withdrawal date determined
under paragraphs (b)(1)-(b)(3) of this
section.

(c) Leaves of absence. A student who
has been absent from school and has
been granted a leave of absence by a
school in accordance with this
paragraph is not considered to have
withdrawn from school for purposes of
paragraph (a) of this section. In any 12-
month period, a school may grant no
more than a single leave of absence to
a student, provided that—

(1) The student has made a written
request to be granted a leave of absence:

2) The leave of absence involves no
additional charges by the school to the
student; and

(3) The leave of absence does not
exceed—

(i) 60 days; or

(ii) 6 months under sither of the
following circumstances:

(A) The school isnot a
correspondence school and the school’s
next period of enrollment after the start
of the leave of absence would begin
more than 60 days after the first day of
the leave of absence.

(B) The leave of absence is requested
because of the student’s medically
determinable condition, in which case
the student must provide the school
with a written recommendation from a
physician for a leave of absence longer
than 60 days.
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(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1082, 1094)

§682.606 Refund policy.

(a) General. (1) A school shall have a
fair and equitable refund policy under
which the school shall make a refund of
unearned tuition, fees, room and board,
and other charges to a student who
received a Stafford or SLS Program loan,
or whose parent received a PLUS
Program loan on behalf of the student,
if the student— -

(i) Does not register for a period of
enrollment for which the loan was
intended; or

(ii) Withdraws or otherwise fails to
complete a period of enrollment for
which the loan was made.

(2) The school shall provide a written
statement containing its refund policy,
together with examples of the
application of this policy, to a
prospective student before the student’s
enrollment and shall make its policy
known to currently enrolled students.
The school shall include in its statement
the procedures that a student must
follow to obtain a refund, but the school
shall pay to the lender the portion of a
refund allocable to the student’s
Stafford, SLS, or PLUS program loans
under 34 CFR part 668 whether or not
the student follows those procedures. If
the school changes its refund policy, it
shall ensure that all students are made
aware of the new policy.

(b) Fair and equitable refund policy.
A school'’s refund policy is fair and
equitable if—

(1) That policy provides for a refund
of at least the larger of the amount
provided under—

(i) The requirements of applicable
State law; or

(ii)(A) The specific refund standards
established by the school’s nationally
recognized accrediting agency and
approved by the Secretary; or

B) If no such standards exist, the
specific refund policy standards
contained in appendix A to this part or
the refund policy standards set by
another association of institutions of
postsecondary education and approved
by the Secretary; and

(2) Within 60 days after the school's
receipt of notice from the Secretary that
its cohort default rate, as defined in 34
CFR part 668, exceeded 30 percent for
any fiscal year after 1986, and
continuing until the Secretary notifies
the school that its rate was equal to or
less than 30 percent for a subsequent
fiscal year, the school’s policy conforms
with the pro rata refund calculation
described in paragraph (c) of this
section or the requirements of paragraph
(b)(1) of this section, whichever results

in the larger refund amount. However,
the provisions of paragraph (b)(2) of this
section do not apply to the school’s
refund policy for any student whose last
recorded day of attendance is after the
earlier of—

(i) The halfway point (in time) for the
student’s program of study; or

(ii) Six months after the beginning of
the student’s program.

(c)(1) Pro rata refund, as used in this
section, means a refund by the school of
not less than that portion of the tuition,
fees, room and board, and other charges
assessed the student by the school equal
to the portion of the period of
enrollment for which the student has
been charged that remains on the last
recorded day of attendance by the
student, rounded downward to the
nearest 10 percent but never less than
10 percent, of that period, less any
unpaid charges owed by the student for
the period of enrollment for which the
student has been charged, and less—

(i) A reasonable administrative fee not
to exceed the lesser of $100 or § percent
of tuition, fees, room and board, and
other charges assessed the student; and

(ii) Charges authorized by paragraph
(c)(5) of this section.

(2) For purposes of paragraph (c)(1) of
this section, in the case of a program
that is measured in credit hours, “‘the
portion of the period of enrollment for
which the student has been charged that
remains” is determined by dividing the
total number of weeks that make up the
period of enrollment for which the
student has been charged into the
number of weeks remaining in that
period as of the last recorded day of
attendance by the student.

(3) For purposes of paragraph (c)(1) of
this section, in the case of a program
that is measured in clock hours, “the
portion of the period of enrollment for
which the student has been charged that
remains” is determined by dividing the
total clock hours comprising the period
of enrollment for which the student has
been charged into the number of clock
hours remaining to be completed by the
student in that period as of the last
recorded day of attendance by the
student.

(4) For purposes of paragraph (c)(1) of
this section, in the case of a
correspondence program, “the portion
of the period of enrollment for which
the student has been charged that
remains” is determined by dividing the
total number of lessons comprising the
period of enrollment for which the
student has been charged into the total
number of those lessons not submitted
by the student.

(5) A school may require that
equipment issued to the student by the

school that the school could reissue to
another student be returned by a student
once the school determines that the
student has withdrawn if the school
makes a written request for the return
that is received by the student within 10
days of the date of that determination.
If the school notified the student in
writing before enrollment that return of
the specific equipment involved would
be required if the student withdrew, the
school may deduct from the refund
owed under this section the
documented cost to the school of that
equipment if the student fails to return
it within 10 days of the date of the
student'’s receipt of the request from the
school. However, the school may not
delay its payment of a refund to a lender
under § 682.607 by reason of this
process.

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2,
1082, 1094)

§682.607 Payment of a refund to a lender.

(a) General. By applying for a FFEL
loan, a borrower authorizes the school
to pay directly to the lender that portion
of a refund from the school that is
allocable to the loan. A school—

(1) Shall pay that portion of the
student’s refund that is allocable to a
FFEL loan to—

(i) The original lender; or

(ii) A subsequent holder, if the loan
has been transferred and the school
knows the new holder's identity; and

(2) Shall provide simultaneous
written notice to the borrower if the
school pays a refund to a lender on
behalf of that student.

(b) Allocation of refund. In
determining the portion of a student's
refund for an academic period that is
allocable to a FFEL loan received by the
borrower for that academic period, the
school shall follow the procedures
established in 34 CFR part 668 for
allocating a refund that is payable.

(c) Timely payment. A school shall
pay a refund that is due—

(1) Within 60 days after the student’s
withdrawal as determined under
§ 682.605(b)(1)—(3); or

(2) In the case of a student who does
not return to school at the expiration of
an approved leave of absence under
§682.605(c), within 30 days after the
last day of that leave of absence.
(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1082, 1094)

§682.608 Termination of a school's
lending eligibility.

(a) General. The Secretary may
terminate a school’s eligibility to make
loans under this part if the school
reaches the 15 percent limit on loan
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defaults described in paragraph (b) of
this section.

(b) The 15 percent limit. (1) The
Secretary may terminate a school’s
eligibility to make loans if at the end of
each of the 2 most recent consecutive
Federal fiscal years for which data are
available, the total amount of loans
described in paragraph (b)(1)(i) of this
section is equal to or greater than 15
percent of the total amount of loans
described in paragraph (b)(1)(ii) of this
section as follows: .

(i) The original principal amount of
all loans the school has ever made that
went into default during that period.

(ii) The original principal amount of
all loans the school has ever made,
including loans in deferment status
that—

(A) Were in repayment status at the
beginning of that period; or

B) Entered repayment status during
that period.

(2) In making the determination under
this section, the Secretary considers the
status of all FFEL loans made by the
school whether the loans are held by the
school or by a subsequent holder.

(c) Exception based on hardship. The
Secretary does not terminate a school’s
lending eligibility under paragraphs (a)
and (b) of this section if the Secretary
determines that the termination would
result in a hardship for the school or its
students. The Secretary makes this
determination if the school shows that—

(1) Termination is not justified in
light of recent improvements the school
has made in its collection capabilities
that will reduce the school’s loan
default rate significantly within the next
year. Examples of these improvements
include—

(i) Adopting more efficient collection
proceduraes; or

(ii) Employing increased cellection
staff; or

(2) Termination would cause a
substantial hardship to the school's
current or prospactive students or their
parents based on—

(i) The extent to which the school
provides, and expects to continue to
provide educational opportunities to
economically disadvantaged students as
measured by the percentage of students
enrolled at the school who—

{A) Are in families that fall within the
“low-income family" category used by
the Bureau of the Census;

(B} Would not be able to enroll or
continue their enrollment at that school
without a loan from the school; and

(C) Would not be able to obtain a
comparable education at another school;

(ii) The extent to which the school
offers educational programs that—

(A) Are unique in the geographical
area that the school serves; and

(B) Would not be available to some
students if they or their parents could
not obtain loans from the school; and

(iii) The quality of improvements the
school has made in its—

(A) Management of student financial
assistance programs; and

(B) Conformance with sound business
practices.

(d) Termination procedures. (1) The
Secretary notifies the school of the
proposed termination of its lending
eligibility and provides an opportunity
for a hearing before the Secretary
terminates the school under this section.

(2) The Secretary or his designee
begins a termination action by sending
a notice to the school. The notice is sent
by certified mail with return receipt
requested. The notice—

i) Informs the school of the intent to
terminate the school’s lending eligibility
because of the school’s default
experience;

ii) Specifies the proposed date the
termination becomes effective; and

(iii) Informs the school that it has 15
days to—

A) Submit any written material it
wants considered in determining
whether its lending eligibility should be
terminated under paragraphs (a) and (b)
of this section, including written
material in support of a hardship
exception under paragraph (c) of this
section; or

(B) Request an oral hearing to show
why the school's lending eligibility
should not be terminated.

(3) If the school does not request an
oral hearing but submits written
material, the Secretary or the designated
official considers that material and
notifies the school as to whether the
termination action will be taken.

(4) The Secretary or-the designated
official (presiding officer) schedules the
date and place of a hearing for a school
that has requested an oral hearing. The
date of the hearing is at least 15 days
from the date of receipt of the request.
A presiding officer—

E) Conducts the hearing;

(ii) Considers all written material
presented before the hearing and any
other material presented during the
hearing; and

(iii) Determines if termination of the
school’s lending eligibility is warranted.

(5) The decision of the designated
official is subject to review by the
Secretary.

(e) Effects of termination. A school
that has its lending eligibility
terminated under this section may not—

(1) Make further loans under this part
urntil it has entered into a new guarantee
agreement with the Secretary; or

(2) Enter into a new guarantee
agreement with the Secretary until at

least one year after the school’s lending
eligibility has been terminated under
this section.

(f) Schools under the same ownership.
If a school makes loans to students or
parents of students in attendance at
other schools under the same
ownership, the Secretary may make the
determination required by this section

y(1) Treating all of the schools as one
school; or
(2) Treating each school on an
individual basis.
(Authority: 20 U.S.C. 1077, 1078, 10781,
1078-2, 1082, 1085)

§682.609 Remedial actions.

(a) The Secretary may require a school
to repay funds paid to other program
participants by the Secretary. The
Secretary also may require a school to
purchase from the holder of a FFEL loan
that portion of the loan that is
unenforceable, that the borrower was
ineligible to receive, or for which the
borrower was ineligible to receive
interest benefits contrary to the school’s
certification, and to make arrangements
acceptable to the Secretary for
reimbursement of the amounts the
Secretary will be obligated to pay to
program participants respecting that
loan in the future. The repayment of
funds and purchase of loans may be
required if the Secretary determines that
the payment to program participants,
the unenforceability of the loan, or the
disbursement of loan amounts for which
the borrower was ineligible or for which
the borrower was ineligible for interest
benefits, resulted in whole or in part
from—

(1) The school's viclation of a Federal
statute or regulation; or '

(2) The school’s negligent or willful
false certification.

(b) In requiring a school to repay
funds to the Secretary or to another
party or to purchase loans from a holder
in connection with an audit or program
review, the Secretary follows the
procedures described in 34 CFR part
668, subpart H.

(c) Notwithstanding paragraph (a) of
this section, the Secretary may waive
the right to require repayment of funds
or repurchase of loans by a school if, in
the Secretary’s judgment, the best
interest of the United States so requires.

(d) The Secretary may impose a fine
or take an emergency action against a
school or limit, suspend, or terminate a
school’s participation in the FFEL
programs, in accordance with 34 CFR
part 668, subpart G.

(e) A school shall comply with any
emergency action, limitation,
suspension, or termination imposed by
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a guaranty agency in accordance with
the agency’s standards and procedures.
A school shall repay funds to the
Secretary or other party or purchase
loans from a holder if a guaranty agency
determines that the school improperly
received or retained the funds in
violation of a Federal law or regulation
or a guaranty agency rule or regulation.
(Authority: 20 U.S.C. 1077, 1078 , 1078-1,
1078-2, 1082, 1094)

§682.610 Administrative and fiscal
requirements for participating schools.

(a) General. Each school shall—

(1) Establish and maintain proper
administrative and fiscal procedures
and all necessary records as set forth in
the regulations in this part and in 34
CFR part 668 in order to—

(i) Protect the rights of student and
parent borrowers;

(ii) Protect the United States from
unreasonable risk of loss; and

(iii) Comply with specific
requirements in those regulations; and

2) Submit all reports required by this
part and 34 CFR part 668 to the
Secretary.

(b) Loan record requirements. In
addition to records required by 34 CFR
part 668, for each Stafford, SLS, and
PLUS loan received under this part by
or on behalf of its students, a school
shall maintain a copy of the loan
application or data electronically
submitted to the lender which can,
upon request, produce a hard copy
record of—

(1) The name of the lender;

(2) The address of the lender;

(3) The amount of the loan and the
period of enrollment for which the loan
was intended;

(4) The data used to construct an
individual student budget or the
school's itemized standard budget used
in calculating the student’s estimated
cost of attendance;

(5) The sources and amounts of
financial assistance available to the
student that the school used in
determining the student’s estimated
financial assistance for the loan period
in accordance with § 682.200;

(6) The amount of the student’s
tuition and fees paid for the loan period
and the date the student paid the tuition
and fees;

(7) The amount and basis of its
calculation of any refund paid to or on
behalf of a student;

(8) In the case of a Stafford loan for
which the borrower applies for interest
benefits under § 682.301, the data used
to determine the student's expected
family contribution and the
corresponding certification-by the
school to the lender;

(9) In the case of a Stafford or SLS
loan—

(i) The date the school received each
loan disbursement and the amount of
that disbursement;

(ii) The date the school endorsed each
loan check;

(iii) The date or dates of transmittal of
the loan proceeds by the school to the
student; and

(iv) For loans delivered by electronic
funds transfer, a copy of the student's
written authorization required under
§ 682.604(c)(3) to transfer the initial and
subsequent disbursements of each FFEL

rogram loan;

(10) The student’s job placement, if
known; and

(11) Any other matter for which a
record would be required for the school
to be able to document its compliance
with applicable requirements with
respect to the loan.

(c) Student status confirmation
reports. A school shall—

(1) Upon receipt of a student status
confirmation report form from the
Secretary or a similar student status
confirmation report form from any
guaranty agency, complete and return
that report within 30 days of receipt to
the Secretary or the guaranty agency, as
appropriate; and

2) Unless it expects to submit its next
student status confirmation report to the
Secretary or the guaranty agency within
the next 60 days, notify the guaranty
agency or lender within 30 days—

(i) If it discovers that a Stafford, SLS,
or PLUS loan has been made to or on
behalf of a student who enrolled at that
school, but who has ceased to be
enrolled on a{ least a half-time basis;

(ii) If it discovers that a Stafford, SLS,
or PLUS loan has been made to or on
behalf of a student who has been
accepted for enrollment at that school,
but who failed to enroll on at least a
half-time basis for the period for which
the loan was intended; or

(iii) If it discovers that a Stafford, SLS,
or PLUS loan has been made to or on
behalf of a full-time student who has
ceased to be enrolled on a full-time
basis.

(d) Record retention requirements.
Unless otherwise directeg by the
Secretary, the school or its successors—

(1)(i)ghall keep all records required
under the regulations in this part for
five years following the last day of the
borrower's attendance at the school;

(2) Shall keep for five years after
completion copies of reports and other
forms used by the school relating to the
Stafford, SLS, or PLUS programs;

(3) Shall keep all records involved in
any loan, claim, or expenditure
questioned by a Federal audit until
resolution of any audit questions.

(4) Shall provide in the event of the
school’s closure, termination,
suspension, or change in ownership
resulting in a change of control as
described in 34 CFR part 600 for the
retention of the records and reports
required by the regulations in this part
and for access by the Secretary or the
Secretary's authorized representatives to
those records and reports for inspection
and copying; and

(5) May keep records and copies of
reports on microfilm, optical disk, or in
other machine readable format.

(e) Inspection requirements. Upon
request, a school or its agent shall
cooperate with an independent auditor,
the Secretary, any guaranty agency, the
Department’s Office of the Inspector
General, and the Comptroller General of
the United States, or their authorized
representatives, in the conduct of
audits, investigations, and program
reviews authorized by law, This
cooperation must include—

(1) Providing timely access for
examination and copying to the records
(including computerized records)
required by the applicable regulations
and to any other pertinent books,
documents, papers, computer programs,
and records; and

(2) Providing reasonable access to
institutional personnel associated with
the institution’s administration of the
Title IV, HEA programs for the purpose
of obtaining relevant information. In
providing reasonable access, the
institution may not—

(i) Refuse to supply any relevant
information;

(ii) Refuse to permit interviews with
those personnel without the presence of
representatives of the institution’s
management; and 7

(iii) Refuse to permit interviews with
those personnel unless they are
recorded by the institution.

(f) Information sharing. (1) Upon
request of the Secretary, a lender, ora
guaranty agency, a school promptly
shall provide a lender or guaranty
agency with any information the school
has respecting the last known address,
surname, employer, and employer
address of a borrower who attends or
has attended the school.

(2) If the school discovers that a
student who is enrolled and who has
received a Stafford or SLS loan has
changed his or her permanent address,
the school shall notify the holder of the
loan within 30 days thereafter, either
directly or through the guaranty agencv
(Authority: 20 U.S.C. 1078, 1078-1, 1078-2
1082, 1094)
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Subpart G—Limitation, Suspension, or
Termination of Lender Eligibility and
Disqualification of Lenders and
Schools

§682.700 Purpose and scope.

{a) This subpart governs the
limitation, suspension, or termination
by the Secretary of the eligibility of an
otherwise sligible lender to participate
in the FFEL programs. The regulations
in this subpart apply to a lender that
violates any statutory provision
governing the FFEL programs or any
regulations, special errangements,
agreements, or limitations prescribed
under those programs. These regulations
apply to lenders that participate only in
a guaranty agency program as well as to
lenders that participate in the Federal
FFEL programs. These regulations also
govern the Secretary’s disqualification
of a lender or school from participation
in the FFEL programs under sections
432 (h)(2) and (h)(3) of the Act.

(b) This subpart does not apply—

(1) To a determination that an
organization fails to meet the definition
of “eligible lender” in section 435(d)(1)
of the Act or the definition of “lender”
in §682.200, for any reason other than
a violaticn of the prohibitions set forth
in section 435(d)(5) of the Act;

(2) To a school’s loss of lending
eligibility under § 682.608; or

(3) To an administrative action by the
Department of Education based on any
alleged violation of—

(i) The Family Educational Rights and
Privacy Act of 1974 (section 438 of the
General Education Provisions Act),
which is governed by 34 CFR part 99;

(ii) Title V1 of the Civil Rights Act of
1964, which is governed by 34 CFR
parts 100 and 101;

(iii) Section 504 of the Rehabilitation
Act 0f 1973 (relating to discrimination
on the basis of handicap), which is
governed by 34 CFR part 104; or

(iv) Title IX of the Education
Amendments of 1972 {relating to sex
discrimination), which is governed by
34 CFR part 106.

(c) This subpart does not supplant any
rights or remedies that the Secretary
may have against participating lenders
or schools under other authorities.

{Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.701 Definitions of tarms used in this
subpart. '

The follcwing definitions apply to
terms used in this subpart:

Designated Departmental Official: An
official of the Department of Education
to whom the Secretary has delegated the
responsibility for initiating and
pursuing disqualification or limitation,

suspension, or termination proceedings.

Disqualification: The removal of a
lender's or school’s eligibility for an
indefinite period of time by the
Secretary on review of limitation,
suspension, or termination action taken
against the lender or school by a
guaranty agency.

Limitation: The continuation of a
lender’s eligibility subject to compliance
with special conditions established by
agreement with the Secretary or a
guaranty agency or imposed as the
result of a limitation or termination
proceeding.

Suspension: The removal of a lender's
eligibility for a specified period of time
or until the lender fulfills certain
requirements.

Termination: The removal of a
lender's eligibility for an indefinite
period of time—

(a) By a guaranty agency; or

(b) By the Secretary, based on an
action taken by the Secretary, or a
designated Departmental official under
§ 682.706.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.702 Effect on participation.

(a) Limitation, suspension, or
termination proceedings by the
Secretary do not affect a lender’s
responsibilities or rights to benefits and
claim payments that are based on the
lender’s prior participation in the
program, excepl as provided in
paragraph (c) of this section and in
§682.709.

(b) A limitation imposes on a lender—

(1) A limit on the number or total
amount of loans that a lender may make,
purchase, or hold under th® FFEL
programs;

(2) A limit on the number or total
amount of loans a lender may make to,
or on behalf of, students at a particular
school under the FFEL programs; or

(3) Other reasonable requirements or
conditions, including those described in
§682.709.

(c) After the date the termination of a
lender's eligibility becomes effective,
the Secretary does not guarantee new
loans made by that lender or pay
interest benefits, special allowance, or
reinsurance on new loans guaranteed by
a guaranty agency after that date. The
Secretary may also prohibit the lender
from making further disbursements on a
loan for which a guarantee commitment
has already been issued.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.703 Informal compliance procedure.
(a) The Secretary may use the
informal compliance procedure in
paragraph (b) of this section if the
Secretary receives a complaint or other

reliable information indicating that a
lender may be in violation of applicable
laws, regulations, special arrangements,
agreements, or limitations,

(b) Under the informal compliance
procedure, the Secretary gives the
lender a reasonable opportunity to—

(1) Respond to the complaint or
information; and

(2) Show that the violation has been
corrected or submit an acceptable plan
for correcting the violation and
preventing its recurrence.

(c) The tary does not delay
limitation, suspension, or termination
procedures during the informal
compliance procedure if—

(1) The delay would harm the FFEL

rograms; or

(2) The informal compliance
procedure will not result in correction
of the alleged violation.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.704 Emergency action.

(a) The Secretary, or a designated
Departmental official, may take
emergency action to stop the issuance of
guarantee commitments by the Secretary
and guarantee agencies and to withhold
payment of interest benefits and special
allowance to a lender if the Secretary—

(1) Receives reliable information that
the lender is in violation of applicable
laws, regulations, special arrangements,
agreements, or limitations.

(2) Determines that immediate action
is necessary to prevent the likelihood of
substantial losses by the Federal
Government, parent borrowers, or
students; and

(3) Determines that the likelihood of
loss exceeds the importance of
following the procedures for limitation,
suspension, or termination.

(b) The Secretary begins an emergency
action by notifying the lender, by
certified mail, return receipt requested,
of the action and the basis for the action,

(c) The date the action becomes
effective is the date the notice is mailed
to the lender.

(d)(1) An emergency action does not
exceed 30 days unless a limitation,
suspension, or termination proceeding
is begun before that time expires.

(2) If a limitation, suspension, or
termination proceeding is begun before
the expiration of the 30-day period—

(i) The emergency action may be
extended until completion of the
proceeding, including any appeal to the
Secretary; and

{ii) Upon the written request of the
lender, the Secretary may provide the
lender with an opportunity to
demonstrate that the emergency action
is unwarranted.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)
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§682.705 ‘Suspension proceedings.

(a) Scope. (1) A suspension by the
Secretary removes a lender’s eligibility
under the FFEL programs, and the
Secretary does not guarantee or reinsure
a new loan made by the lender during
a period not to exceed 60 days from the
date the suspension becomes sffective,
unless—

(i) The lender and the Secretary agree
to an extension of the suspension
period, if the lender has not requested
a hearing; or

(ii) The Secretary begins a limitation
or a termination proceeding,

(2) If the Secretary begins a limitation
or a termination proceeding before the
suspension period ends, the Secretary
may extend the suspension period until
the completion of that proceeding,
including any appeal to the Secretary.

(b) Notice. (1) The Secretary, or a
designated Departmental official, begins
a suspension proceeding by sending the
lender a notice by certified mail with
return receipt requested.

(2) The notice—

(i) Informs the lender of the
Secretary’s intent to suspend the
lender’s eligibility for a period not to
exceed 60 days;

(ii) Describes the consequences of a
suspension;

(iii) Identifies the alleged violations
on which the proposed suspension is
based;

(iv) States the proposed date the
suspension becomes effective, which is
at least 20 days after the date of mailing
of the notice;

(v) Informs the lender that the
suspension will not take effect on the
proposed date if the Secretary receives
at least five days prior to that date a
request for an oral hearing or written
material showing why the suspension
should not take effaect; and

(vi) Asks the lender to correct
voluntarily any alleged violations.

(c) Hearing. (1) If the lender does not
request an oral hearing but submits
wrilten material, the Secretary, ora
designated Departmental official,
considers the material and—

(i) Dismisses the proposed
suspension; or

(ii) Determines that the proposed
suspension should be implemented and
notifies the lender of the effective date
of the suspension.

(2) If the lender requests an oral
hearing within the time specified in
paragraph (b)(2)(v) of this section, the
Secretary schedules the date and place
of the hearing, The date is at least 15
days after receipt of the request from the
lender. No proposed suspension takes
effect until a hearing is held.

(3) The oral hearing is conducted by
a presiding officer who—

(i) Ensures that a written record of the
hearing is made;

(ii) Considers relevant written
material presented before the hearing
and other relevant evidence presented
during the hearing; and

(iii) Issues a decision based on
findings of fact and conclusions of law
that may suspend the lender’s eligibility
only if the presiding officer is persuaded
that the suspension is warranted by the
evidence.

(4) The formal rulss of evidence do
not apply, and no discovery, as
provided in the Federal Rules of Civil
Procedure, is required.

(5) The presiding officer shall base
findings of fact only on evidence
considered at or before the hearing and
matters given official notice.

(6) The initial decision of the
presiding officer is mailed to the lender.

(7) The Secretary automatically
reviews the initial decision of the
presiding officer. The Secretary notifies
the lender of the Secretary’s decision by
mail,

(8) A suspension takes effect on either
a date that is at least 20 days after the
date the notice of a decision imposing
the suspension is mailed to the lender,
or on the proposed effective date stated
in the notice sent under paragraph (b) of
this section, whichever is later.

(Authority: 20 U.S.C, 1080, 1082, 1085, 1094)

§682.706 Limitation or termination
proceedings.

(a) Notice. (1) The Secretary, ora
designated Departmental official, begins
a limitation or termination proceeding,
whether a suspension proceeding has
begun, by sending the lender a notice by
certified mail with return receipt
requested.

2) The notice—

(i) Informs the lender of the
Secretary’s intent to limit or terminate
the lender’s eligibility;

(ii) Describes the consequences of a
limitation or termination;

(iii) Identifies the alleged violations
on which the proposed limitation or
termination is based;

(iv) States the limits which may be
imposed, in the case of a limitation
proceeding;

(v) States the proposed date the
limitation or termination becomes
effective, which is at least 20 days after
the date of mailing of the notice;

(vi) Informs the lender that the
limitation or termination will not take
effect on the proposed date if the
Secretary receives, at least five days

rior to that date, a request for an oral
earing or written material showing

why the limitation or termination
should not take effect;

(vii) Asks the lender to correct
voluntarily any al violations; and

(viii) Notifies the lender that the
Secretary may collect any amount owed
by means of offset against amounts
owed to the lender by the Department
and other Federal agencies.

(b) Hearing. (1) If the lender does not
request an oral hearing but submits
written material, the Secretary, or a
designated Departmental official,
considers the material and—

(i) Dismisses the proposed limitation
or termination; or

(ii) Notifies the lender of the date the
limitation or termination becomes
effective.

(2) If the lender requests a hearing
within the time specified in paragraph
(a)(2)(vi) of this section, the Secretary
schedules the date and place of the
hearing. The date is at least 15 days after
receipt of the request from the lender.
No propesed limitation or termination
takes effect until a hearing is held.

(3) The hearing is conducted by a
presiding officer who—

{i) Ensures that a written record of the
hearing is made;

(ii) Considers relevant written
material presented before the hearing
and other relevant evidence presented
during the hearing; and

(iii) Issues an initial decision, based
on findings of fact and conclusions of
law, that may limit or terminate the
lender’s eligibility if the presiding
officer is persuaded that the limitation
or termination is warranted by the
evidence.

(4) The formal rules of evidence do
not apply, and no discovery, as
provided in the Federal Rules of Civil
Procedure, is required,

(5) The presiding officer shall base
findings of fact only on evidence
presented at or before the hesring and
matters given official notice.

(6) If a termination action is brought
againsta lender and the presiding
officer concludes that a limitation is
more appropriate, the presiding officer
may issue a decision imposing one or
more limitations on a lender rather than
terminating the lender’s eligibility.

(7) The initial decision of the
presiding officer is mailed to the lender.

(8) Any time schedule specified in
this section may be shortened with the
approval of the presiding officer and the
consent of the lenderand the Secretary
or designated Department official.

(9) The presiding officer’s initial
decision automatically becomes the
Secretary’s final decision 20 days after
it is issued and received by both parties
unless the lender or designated
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Department official appeals the decision
to the Secretary within this period.

(c) Notwithstanding the other
provisions of this section, if a lender or
a lender’s owner or officer is convicted
of or pled nolo contendere or guilty to
a crime involving the unlawful
acquisition, use, or expenditure of FFEL
funds, that conviction or guilty plea is
automatic grounds for terminating the
lender’s eligibility to participate in the
FFEL programs.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.707 Appeals In a limitation or
termination proceeding.

(a) If the lender or designated
Departmental official appeals the initial
decision of the presiding officer in
accordance with § 682.706(b)(9)}—

(1) An appeal is made to the Secretary
by submitting to the Secretary and the
opposing party within 15 days of the
date of the appealing party’s receipt of
the presiding officer’s decision, a brief
or other written material explaining
why the decision of the presiding officer
should be overturned or modified; and

(2) The opposing party shall submit
its brief or other written material to the
Secretary and the appealing party
within 15 days of its receipt of the brief
or written material of the appealing
party.

(b) The Secretary issues a final
decision affirming, modifying, or
reversing the initial decision, including
a statement of the reasons for the
Secretary's decision.

(c) Any party submitting material to
the Secretary shall provide a copy to
each party that participates in the
hearing.

(d) If the presiding officer's initial
decision would limit or terminate the
lender’s eligibility, it does not take
effect pending the appeal unless the
Secretary determines that a stay of the
date it becomes effective would
seriously and adversely affect the FFEL

rograms or student or parent
OFTOWerS,

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.708 Evidence of mailing and receipt
dates.

(a) All mailing dates and receipt dates
referred to in this subpart must be
substantiated by the original receipts
from the U.S. Postal Service.

(b) If a lender refuses to accept a
notice mailed under this subpart, the
Secretary considers the notice as being
received on the date that the lender
refuses to accept the notice.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.709 Reimbursements, refunds, and
offsets.

(a) As part of a limitation or
termination proceeding, the Secretary,
or a designated Departmental official,
may require a lender to take reasonable
corrective action to remedy a violation
of applicable laws, regulations, special
arrangements, agreements, or
limitations.

(b) The corrective action may include
payment to the Secretary or recipients
designated by the Secretary of any
funds, and any interest thereon, that the
lender improperly received, withheld,
disbursed, or caused to be disbursed.

(c) If a final decision requires a lender
to reimburse or make any payment to
the Secretary, the Secretary may,
without further notice or opportunity
for a hearing, proceed to offset or
arrange for another Federal agency to
offset the amount due against any
interest benefits, special allowance, or
other payments due to the lender.

(Authority: 20 U.S.C. 1080, 1082, 1094)

§682.710 Removal of limitation.

(a) A lender may request removal of
a limitation imposed by the Secretary in
accordance with the regulations in this
subpart at any time more than 12
months after the date the limitation
becomes effective.

(b) The request must be in writing and
must show that the lender has corrected
any violations on which the limitation
was based,

(c) Within 60 days after receiving the
request, the Secretary—

(1) Grants the request;

(2) Denies the request; or

(3) Grants the request subject to other
limitations.

(d)(1) If the Secretary denies the
request or establishes other limitations,
the lender, upon request, is given an
opportunity to show why all limitations
should be removed.

(2) A lender may continue to
participate in the FFEL programs,
subject to any limitation imposed by the
Secretary under paragraph (c)(3) of this
section, pending a decision by the
Secretary on a request under paragraph
(d)(1) of this section.

(Autharity: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.711 Reinstatement after termination.

(a) A lender whose eligibility has been
terminated by the Secretary in
accordance with the regulations in this
subpart may request reinstatement of its
eligibility at any time more than 18
months after the date the termination
becomes effective.

(b) The request must be in writing and
must show that—

(1) The lender has corrected any
violations on which the termination was
based; and

(2) The lender meets all requirements
for eligibility.

(c) A school lender whose eligibility
as a participating school has been
terminated under 34 CFR part 668 may
not be considered for reinstatement as a
lender until it is reinstated as a
participating school. However, the

ool may request reinstatement as
both a school and a lender at the same
time.

(d) Within 60 days after receiving a
request for reinstatement, the
Secretary—

(1) Grants the request;

(2) Denies the request; or

(3) Grants the request subject to
limitations.

(e)(1) If the Secretary denies the
lender’s request or allows reinstatement
subject to limitations, the lender, upon
request, is given an opportunity to show
why its eligibility should be reinstated
and all limitations removed.

(2) A lender whose eligibility to
participate in the FFEL programs is
reinstated subject to limitations
imposed by the Secretary pursuant to
paragraph (d)(3) of this section, may
participate in those programs, subject to
those limitations, pending a decision by
the Secretary on a request under
paragraph (e)(1) of this section.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

§682.712 Disqualification review of
limitation, suspension, and termination
actions taken by guarantee agencies
against lenders.

(a) The Secretary reviews a limitation,
suspension, or termination action taken
by a guaranty agency against a lender
participating in the FFEL programs to
determine if national disqualification is
appropriate. Upon completion of the
Secretary’s review, the Secretary notifies
the guaranty agency and the lender of
the Secretary's decision by mail.

(b) The Secretary disqualifies a lender
f;om participation in the FFEL programs
l —

(1) The lender waives review by the
Secretary; or

(2) The Secretary conducts the review
and determines that the limitation,
suspension, or termination was imposed
in accordance with section 428(b)(1)(U)
of the Act.

(c)(1) Disqualification by the Secretary
continues until the Secretary is satisfied
that—

(i) The lender has corrected the failure
that led to the limitation, suspension, or
termination; and

(ii) There are reasonable assurances
that the lender will comply with the
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requirements of the FFEL programs in
the future.

(2) Revocation of disqualification by
the Secrelary does not remove any
limitation, suspension, or termination
imposed by the agency whose action
resulted in the disqualification.

(d) A guaranty agency shall refer a
limitation, suspension, or termination
action that it takes against a lender to -
the Secretary within 30 days of its final
decision to limit, suspend, or terminate
the lender's eligibility to participate in
the agency’s program.

(e) The Secrelary reviews an agency's
limitation, suspension, or termination of
a lender’s eligibility only when the
guaranty agency's action is final, e.g, the
lender is not entitled to any further
appeals within the guaranty agency. A
subsequent court challenge to an
agency's action does not by itself affect
the timing of the Secretary’s review.

(f) The guaranty agency's notice to the
Secretary regarding a termination action
must include a certified copy of the
administrative record compiled by the
agency with regard to the action. The
record must include certified copies of
the following documents:

(1) The guaranty agency’s letter
initiating the action.

(2) The lender’s response.

(3) The transcript o?the agency's
hearing.

(4) T%xe decision of the agency's
hearing officer.

(5) The decision of the agency on
appeal from the hearing officer's
decision, if any,

(6) The regulations and written
procedures of the agency under which
the action was taken.

(7) The sudit or lender review report
or documented basis that led to the
action.

(8) ANl other documents relevant to
the action.

(g) The guaranty agency's referral
notice to the Secretary regarding a
limitation or suspension action must
include—

(1) The documents described in
paragraph (f) of this section; and

(2) Decuments describing and
substantiating the existence of ene or
more of the circumstances described in
paragraph (j) of this section.

(h)(1) Within 60 days of the
Secretary's receipt of a referral notice
described in paragraph (f) or (g) of this
section, the Secretary makes an initial
assessment, based on the agency's
record, as to whether the agency’s action
appears to comply wath section
428(b)(1}{U) of the Act.

(2) In the caseof a referral notice
described in paragraph {g) of this
section, the Secretary also determines

whether one or more of the
circumstances described in paragraph (j)
of this section exist.

(3) If the Secretary concludes that the
agency's action appears to comply with
section 428(b)(1)(U) of the Act and, if
applicable, one or more of the
circumstances described in paragraph (j)
of this section exist, the Secretary
notifies the lender that the Secretary
will review the guaranty agency’s action
to determine whether to disqualify the
lender from further participation in the
FFEL programs and affords the lender
an opportunity—

(i) To waive the review and be
disqualified immediately; or

(ii) To request a review.

(i) The Secretary's review of the
guaranty agency’s action is limited to
whether the agency action was taken in
accordance with procedures that were
substantially the same as procedures
applicable to the limitation, suspension,
or termination of eligibility of a lender
under the FISL Program (34 CFR part
682, subpart G).

(j) In the case of an action by an
agency that limits or suspends a lender's
eligibility to participate in the agency's
program, the agency shall provide the
Secretary with a referral as described in
paragraph (g) of this section only if—

{1) The lender has not corrected the
violation. A violation is corrected if,
among other things, the lender has
satisfied fully all liabilities incurred by
the lender as a result of the violation,
including its liability to the Secretary, or
the lender has arranged to satisfy those
liabilities in a manner acceptable to the
parties to whom the liabilities are owed;

(2) The lender has not provided
satisfactory assurances to the agency of
future compliance with program
requirements; or

(3) The guaranty agency determines
that special circumstances warrant
disqualification of the lender from the
FFEL programs for a significant period,
notwithstanding the agency's decision
not to terminate the lender’s eligibility
to participate in the agency's program.
(Authority: 28 U.S.C. 1082)

§682.713 Disqualification review of
limitation, suspension, and termination
actions taken by guarantee agencies
against a school.

{a) The Secretary reviews a limitation,
suspension, or terminaticn action taken
by a guaranty agency against a school
participating in the FFEL programs to
determine if national disqualification is
appropriate. Upon completion of the
Secretary's review, the Secretary notifies
the guaranty agency and the school of
his decision by mail.

(b) The Secretary disqualifies a school
> m participation in the FFEL programs
l —_

(1) The school waives review by the
Secretary; or

(2) The Secretary conducts the review
and determines that the limitation,
suspension, or termination was imposed
in accordance with section 428(b)(1)(T)
! ) Disqualification by th Socrotary

c)(1) Disqualification by the
continues fﬂ:til the Secretary is satisfi
that—

(i) The school has corrected the
failure that led to the limitation,
suspension, or termination; and

(ii) There are reasonable assurances
that the school will comply with the
requirements of the FFEL programs in
the future.

(2) Revocation of disgualification by
the Secretary does not remove any
limitation, suspension, or termination
imposed by the agency whose action
resulted in the disqualification.

(d) A guaranty agency shall refer a
limitation, suspension, or termination
action that it takes against a school to
the Secretary within 30 days of its final
decision to limit, suspend, or terminate
the school’s eligibility to participate in
the agency's program.

(e) The Secretary reviews an agency's
limitation, suspension, or termination of
a school's eligibility only when the
guaranty agency's action is final, i.e., the
institution is not entitled to any further
appeals within the guaranty agency. A
subsequent court challenge to an
agency's action does not by itself affect
the timing of the Secretary’s review.

() The guaranty agency's notice to the
Secretary regarding a termination action
must include a certified copy of the
administrative record compiled by the
agency with regard to the action. The
record must include certified copies of
the following documents:

(1) The guaranty agency's letter
initiating the action.

(2) The school’s response.

(3) The transcript of the agency's

hearing. ,

(4) 'l%m decision of the agency's
hearing officer.

(5) The decision of the agency on
appeal from the hearing officer's
decision, if any.

(6) The regu{ations and written
procedures-of the agency under which
the action was taken.

(7) The audit or program review
report or documented basis that led to
the action.

(8) All other documents relevant to
the action.

(g) The guaranty agency’s referral
notice to the Secretary regarding a
limitation or suspension action must
include—
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(1) The documents described in
paragraph (f) of this section; and

(2) Documents describing and
substantialing the existence of one or
more of the circumstances described in
paragraph (j) of this section.

(hﬁrl) Within 60 days of the
Secretary’s receipt of a referral notice
described in paragraph (f) or (g) of this
section, the Secretary makes an initial
assessment, based on the agency's
record, as to whether the agency's action
appears to comply with section -
428(b)(1)(T) of the Act.

(2) In the case of a referral notice
described in paragraph (g) of this
saction, the Secretary also determines
whether one or more of the
circumstances described in paragraph (j)
of this section exist,

(3) If the Secretary concludes that the
agency's action appears to comply with
section 428(b)(1)(T) of the Act, and, if
applicable, one or more of the
circumstances described in paragraph (j)
of this section exist, the Secretary
notifies the school that the Secretary
will review the guaranty agency's action
to determine whether to disqualify the
school from further participation in the
FFEL programs and gives the school an
opportunity within 30 days from the
date the notice is mailed—

(i) To waive the review and be
disqualified immediately; or

(i1) To request a review.

(i) The Secretary’s review of the
guaranty agency'’s action is limited to—
(1) A review of the written record of

the agency's proceedings; and

(2) Whether the agency action was
taken in accordance with procedures
that were substantially the same as
procedures established by the Secretary
in 34 CFR part 668, subpart G.

(j) In the case of an action by an
agency that limits or suspends a
school'’s eligibility to participate in the
agency’s program, the agency shall
provide the Secretary with a referral as
described in paragraph (g) of this
section only if—

(1) The school has not corrected the
violation. A violation is corrected if,
among other things, the school has fully
satisfied all liabilities incurred by the
school as a result of the violation,
including its liability to the Secretary, or
the school has arranged to satisfy those
liabilities in a manner acceptable to the
parties to whom the liabilities are owed;

(2) The school has not provided
assurances satisfactory to the agency of
future compliance with program
requirements; or

3) The guaranty agency determines
that special circumstances warrant
disqualification of the school from the

 FFEL programs for a significant period,

notwithstanding the agency’s decision
not to terminate the school’s eligibility
to participate in the agency’s program.
(Authaority: 20 U.S.C. 1082, 1085, 1094)

Subpart H—Speclal Allowance
Payments on Loans Made or
Purchased With Proceeds of Tax-
Exempt Obligations

§682.800 Special aliowance payments for
loans financed by proceeds of tax-exempt
obligations.

(a) The Secretary pays a special
allowance on a loan that was made or
acquired with the proceeds of an
obligation exempt from taxation under
section 103 of the Internal Revenue
Code of 1986 and is held by or on behalf
of an Authority if—

(1) For loans financed by an
obligation issued after December 31,
1980 and before November 16, 1986, the
Secretary approved—

(i) The Plan for Doing Business of the
Authority that issued the obligation; and

(ii) The justification of need for the
obligation if the obligation was issued
after August 14, 1983; or

(2) The Plan for Doing Business of the
Authority that issued the obligations has
been approved by the Governor of the
State from which the Authority received
or will seek an allocation under section
103(n) of the Internal Revenue Code of
1986 after consultation with the
principal guaranty agency for the State.

(b) The Secretary pays a special
allowance—

(1) For loans described in paragraph
(a)(1) of this section from the latest of—
(i) The date the Secretary approved
the Plan for Doing Business of the

Authority;

(ii) The date the Secretary approved
the justification of need for the
obligation, if issued after August 14,
1983; or

(iii) The date the loan was made or
acquired by or on behalf of the
Authority with proceeds of a tax-exempt
obligation.

(2) For a loan described in paragraph
(a)(2) of this section, from the latest of—
(i) The date the Gavernor approved
the Plan for Doing Business of the

Authority;

(ii) The date the loan was made or
acquired by or on behalf of the
Authority with proceeds of a tax-exempt
obligation; or

(1ii) November 16, 1986, if the loan
was made or acquired with the proceeds
of a tax-exempt obligation issued before
that date by an Authority that did not
receive before that date approval from
the Secretary for its Plan for Doing
Business, and, if applicable, its
justification of need.

é

(c) The Authority shall submit a copy
of the Plan for Doing Business to the
Secretary under paragraph (a)(2) of this
section within 60 days after receiving
the Governor's approval.

(d) As used in this paragraph, the
term principal guaranty agency means—
(1) The guaranty agency in the State
with which the Secretary has signed a

Basic Program Agreement under
§ 682.401; or

(2) If the Secretary has signed
agreements with more than one agency
in the State, the agency that has issued
the majority of loan guarantees for
students who are attending school in the
State during the most recently ended
Federal fiscal year.

(Authority: 20 U.S.C. 1077, 1078, 1078-1,
1078-2, 1078-3, 1082, 1087-1)

§682.801 Provisions required in Plan.

Each Plan submitted for the approval
of the Governor must contain provisions
necessary to ensure that—

(a) If an Authority acts as a secondary
market for student {oans. it shall
exclude no eligible lender in the service
area from participation in its program,
and shall permit all eligible lenders to
participate in its program on the same
terms and conditions;

(b) No director, officer, or staff
member of the Authority who receives
compensation from the Authority may
own stock in, or receive compensation
of any kind from, any agency or
organization that contracts to service
and collect the loans in which the
Authority has a legal or equitable
interest;

(c) The Authority shall not pay
transfer fees in excess of the costs of
transferring a loan portfolio or a portion
of it from the lender to the Authority;

(d) The Authority shall, within the
limits of funds available and subject to
applicable State and Federal law, make
loans to, or purchase loans made to, all
eligible borrowers who are residents of
or who seek loans for a student to attend
a school within the service area of the
Authority; and

(e) The Authority has a plan under
which the Authority shall pursue both
the recruitment of new lenders to
participate in a continuing program of
benefits to students under the FFEL,
SLS, and PLUS programs and the
maiutenance of existing lender
commitments to the program; and

(Authority: 20 U.S.C. 1082, 1087-1)

§682.802 Submission of Plan for
approval—required documentation.

An Authority shall submit with or
include in each Plan submitted for the
approval of the Governor the following:
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{a) If the Authority is a second
market, a description of the procedures
used to inform eligible lenders of the
program of the Authority, samples of
announcements to lenders regarding the

rogram, and a listing of the types of
enders and numbers of each type so
informed.

{b) If the Authority contracts with an
agent to service or collect loans in
which the Authority has a legal or
equitable interest, a sample of the form .
signed by all directors, officers, and staff
of the Authority who receive
compensation from the Authority
certifying that these persons do not own
stock in or receive compensation of any
kind from that agent and a list of the
persons who have signed the form.

(c) If the Authority is a secondary
market, a schedule of the amount of
loan transfer fees paid or to be paid by
the Authority to parties from whom it
purchases loans and, if the amount of
the loan transfer fee is based on an
estimate, an explanation of how that
estimated amount was determined.

(d) A copy of any Federal or State law
that the Authority believes limits its
ability to make or purchase loans made
to any eligible borrowers who are
residents of, or who obtained loans for
a student to attend a school located
within, its service area.

{e) A copy of the plan under which
the Authority pursues both the
recruitment of new lenders to
participate in a continuing program of
benefits to students under each of the
FFEL programs and the maintenance of
existing lender commitments to the
Programs,

(S A copy of the most recent
independent audit of the Authority
performed in accordance with the audit
standards found in § 682.830.

(g) A copy of any survey instrument
or written inquiry form to be used to
solicit from schools, lenders, and
secondary markets information by
which the Authority measures unmet
need for student loan credit.

(h) A certification that the Authority
is in compliance with section 438(d)(2)
of the Act (regarding patterns or
practices resulting in denial of access to
student loan credit for certain
borrowers),

{Authority: 20 U.S.C. 1082, 1087-1)

§682,803 Amendments to Plan for Doing
Business.

{a) After a Plan is approved, an
Authority shall submit to the Governor
or the Secretary amendments to the Plan
or such documentation as may be
needed to reflect accurately the policy
and practice of the Authority within 30
days of the date that—

(1) An Authority amends any

Erovision of a Plan that had previously
een approved by that Governor or the

Secretary; or

(2) Any documentation or
representation previously submitted
pursuant to § 682.802 is revised or
rendered inaccurate in any material

aspect.

Pb) An Authority shall promptly
amend its Plan to comply with changes
in applicable statutes and regulations.

{Authority: 20 U.S.C. 1082, 1087-1)

§682.804 Failure to comply with Plan for
Doing Business.

(&) If the Secretary finds that an
Authority has failed to comply with any
requirement of its Plan or o? this
subpart, the Secretary takes actions
necessary to protect the interests of the
United States. These actions may
include the following:

(1) Withholding payment of special
allowances.

(2) Suspending or revoking approval
of the Plan.

(3) Determining that loans made or
purchased with the proceeds of a tax-
exempt obligation by the Authority or
any entity acting for the Authority after
the date of suspension or revocation are
ineligible for payments of special
allowances.

(4) Requiring reimbursement from the
Authority of special allowances paid on
loans made or purchased by the
Authority or any entity acting for the
Authority. ¢

(b) The Secretary’s decision to require
repayment of funds by an Authority, to
withhold payments of special
allowance, or to suspend or revoke
approval of a Plan does not become finel
until the Secretary provides the
Authority with written notice of the
intended action and an opportunity to
be heard thereon. However, the
Secretary may withhold payments or
suspend approval of the Plan prior to
giving notice and opportunity to be
heard if the Secretary finds that
emergency action necessary to prevent
substantial harm to Federal interests.

(c) Once final, the Secretary’s decision
to require a repayment of funds or to
take other remedial action against an
Authority under this section is
conclusive and binding on the
Authority,

(Authority: 20 U.S.C. 1082, 1087-1)

§682.805 Sanctions for material
misrepresentation.

(a) If at any time the Secretary
determines that the submission for
approval of a tax-exempt obligation or a
Plan for Doing Business contains or
contained a material misrepresentation,

the Secretery may to the extent provided
in paragraph (b) of this section—

8) Require reimbursement from the
Authority of special allowance
payments to the Authority or to any
other party on loans made or purchased
with the proceeds of the issue with
respect to which the misrepresentation
was made; and

(2) Determine to be ineligible for
special allowance payments any loans
to be made or purchased by the
Authority or any entity acting for the
Authority with the unexpsended
proceeds of the issue with respect to
which the misrepresentation was made.

(b) If an Authority uses funds from
sources other than a tax-exempt
obligation to retire an issue with respect
to which the Secretary has determined
that a material misrepresentation was
made, the Secretary takes the adverse
actions described in paragraph (a) of
this section only with regard to those
special allowance payments which
accrued earlier than ninety days before
that issue was retired.

(c) The Secretary's decision to require
repayment of funds by an Authority, to
withhold payments of special
allowance, or to take any of the actions
in § 682.804 does not become final until
the Secretary provides the Authority
with written notice of the intended
action and an opportunity to be heard
thereon. However, the Secretary may
withhold payments or suspend approval
of the Plan prior to giving notice and
opportunity to be heard if the Secretary
finds such emergency action necessar(
to prevent substantial harm to Federa
interests.

(d) Once final, the Secretary’s
decision to require repayment of funds
or to take other remedial action against
an Authority under this section is
conclusive and binding on the
Authority.

(Authority: 20 U.S.C. 1082, 1087-1)
§5682.806-682.829 [Reserved)

§682.830 Audit standards.

(a) An Authority thatisa
governmental entity must be audited
regarding its lending and loan
purchasing program for compliance
with its Plan and the provisions of
§ 682.801 in accordance with 31 U.S.C.
7502 and 34 CFR part 80, appendix G.

(b) An Authority that is a nonprofit
organization must undergo an audit of
its lending and loan purchasing program
for compliance with its Plan and the
provisions of § 682.801—

(1) Conducted in accordance with
OMB Circular A-133 and any
supplementary compliance guidelines
issued by OMB and the Secretary; or
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(2).If the. Authority qualifies to submit
a program-specific audit under criteria
in OMB Circular A-133 and chooses to
have such an audit performed,
conducted in accordance with standards
issued by the General Accounting Office
(GAO) publication, Gavernment
Auditing Standards, and by. the Office of
Inspector General of the Department
contained in.the applicable audit guide.

(c) The audit must be conducte
annually and the audit report must be
submitted within 30.days of the
completion of the audit report but no
later than six months after the close of
the andit period.

(d) Audits must be submitted to the
regional office of the Office of Inspector
General of the Department, to the
Covernor who approved the Plan of the
Authority, and to the principal guaranty
agency consulted by the Governor in
approving that Plam:

(Authority: 20:11.8.C. 1082, 1087-1)

§5682.831-682.839 [Reserved]

§682.840 Prohibitiory against
discrimination as a condition for receiving,
special allowance payments.

(a) For an: Authority. to receive special
allowance payments on loans made or
acquired with the proceeds of a tax-
exempt obligation, the Authority or its
agent may not engage in any pattern ar
praetice that results in a denial of a
borrower’s access ta loans under the
FFEL programs because of the
borrower's race, sex, color, religion,
national origin, age, handicapped status,
income, attendance at a particular
institution within the area served by the
Authority, length of the borrower’s
education program, or the borrower’s
academic year in school.

(b) The Secretary considers.an
Authority that makes or acquires loans
guaranteed by an agency or organization
that discriminates on one or more
grounds listed in paragraph (a) of this
section to have adopted.a practice of
denying access to loans on that ground
unless the Authority makes provision
for loan guarantees from other sources
necessary to serve the borrowers
excluded by that discriminatory policy.

(Authority: 20 U.S.C. 1082, 1087-1)

Appendix A—Standards for Acceptable
Refund Policies by Participating Schools

For oses of § 682.606(h), the Secretary
considers guidelines VI, VII, and VIiI of the
following doeument to be acceptable
elements of a fair and ‘equitable school refund
policy. The document, which is reproduced
in its entirety for the convenience of the
veader, was developed by the National
Association of College and University
Business Officers. The document does nat
affect a school's obligation to comply with
other Department of Education regulations.

Policy Guidelines for Refund of Student.
Charges

(I} The governing board of the institution
should review and approve the schedule of
all institutional charges and refund policies
applicable to students. The pricing of
services-and refund policies have important
consequences to students, parents, the
institution; and:society; as such, pricing-and
refund pelicies should receive board
attention and approval.

(11) Institutions should seek consumer
views in the process of establishing and
omending charge and refand structures.
Decisions regarding institutional funds are
ultimately the sole responsibility of the
institution’s legally designated fund
custodians. However, consumer concerns do
affect decision making, and invelving
consumers in decision making related to
charges and refunds is a desirable approach
for assessing student needs and creating
public awareness of institutional
requirements.

(111} Institutions should publish a current
schedule of all student charges, a statement
of the purpase forsuch charges, and related.
refund policies, and have them readily
available free of charge to.current and
ﬁmspec!ive students. Students and parents

ave a right to know what charges they will
be expected to pay and what will or will not
be refunded. They also have a right to know
what services accompany payment to the
charges. Informationzl materials pulilished
free for students and: prospective'students are
ideal for this purpose.

(1V) Institutions should clearly designate
all aptional charges as “optional’” in all
published schedules and related materials.
Clearly, charges that are mandatory and
charges that are optional must be plainly
differentiated in-all printed materials. Also,
the institution should state clearly im its
schedule if'a charge is optional for some
students but required for others. Statements
accompanying the schedule may include
institutional endorsements of the optional
program or service.

(V] Institutions should clearly identify
charges and'deposits that are nonrefundable
as "nonrefundable” on-all published
schedules. Institutions determine on an
individual basis which of their charges-are
refundable or non-refundable. In general,
admissions fees, application fees, labaratory
fees, facility and student activity fees, and
other similar charges are-not refundable.
These fees are generally charged to cover the
cost of activities such as processing
applications and otger student information,
reservingacademic positions, andi
establishing the:limits of institutional
programs and services, reserving housing
space, and otherwise setting the fixed costs
of the institution for the coming academie
periods.

Institutions determine on an individual
basis which of their deposits are refundable
or nonrefundable. Some deposits will be
nonrefundable ar will be credited to a
student’s account (e.g,, tuition depesits).
Others are refundable according to the terms
of the deposit agreement (e.g., deposils for
breakage),

(V1) Institutions should refund housing
rental charges, less a deposit, so long as

written notification of cancellation is made
prior to.a well-publicized date that provides
reasonable opportunity to make the space
available to other students. Written
notification on or before the beginning of the
term of the contract'is necessary to ensurs
utilization of housing units. During the term
of the contract, room charges.are generally
not refundable. However, on the
program offered, space availability, dabt
service requirements, State and local laws,
and other individual circumstances,
institutions may provide for some more
flexible refund guideline for housing:

(Vi) Institutions should refund board
charges in full, iess a deposit, if written.
notification of cancellation is made prior to
a well-publicized date that falls on or before
the beginning of the term of the contract.
Subsequent board charges should be
refunded on a pro ruta basis less a
withdrowal fee. It is reasonable to make &
refund for those goads and'services not
consumed. The withdrawal charge should
reflect that portion of an institution’s costs
that are fixed for the term of the contract.

(ViiI) The institutional tuition refund
policy for an academic period should include
the following minimum guidelines:

A. The institution should refund 100
percent of the tuition charges, less-a deposit
Jee, if written notification.ef canceilation is
made prior to a well-publicized date that
falls on or before the first day of classes.

B. The institution should refund at least 25
percent of the tuition charge if written
notification of withdrawal is made during the
first 25 percent of the academic period. It is
reasonable to refund tuition charges on a
sliding scale if & student withdraws from his
or her program prior to the end of the first
25 percent of the academie perind unless
State law imposes a more-restrictive refund
policy.

(1X) The institution should assess no
penalty charges where the institution, as
opposed to the student, is in error. The
institution has assessed charges in error.
Penalty charges, such as those invelving late
registration fees, change of schedule fees; late
payment fees, should not'be assessed ifit is
determined that'the student is not
responsible for the action causing the charge
to be levied.

(X) Institutions should advise students that
any notifications of withdrawal or
cancellation and requests for refund must be
in writing and addressed to the designated
institution officer: A student’s written
notification of withdrawal or cancellation
and request for a refund provides an accurate
record of transactions-and also ensures that
such request will be processed on a timely
basis. Acceptance of oral requests is an
undesirable practice.

(X1) Institutions should pay or credit
refunds due on a timely basis. The definition
of “timely basis"’ should include the time
required to process a formal student request
for refund, to process a check if required, and
to allow formail delivery, when necessary.
If an institution hasa policy that-a refund of
an inconsequential amount will not be made;
this policy should be published in part of all
materials related to refund policies.

(X11] Institutions should publicize, as a
part of their dissemination of information on
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charges and refunds, that an appeal process
exists for students or parents who feel that
individual circumstances warrant exceptions
from published policy. The informational
materials should include the name, title, and
address of the official responsible. Although
charges and refund policies should reflect
extensive consideration of student and
institutional needs, it will not be possible to
encompass in these structures the variety of
personal circumstances that may exist or
develop. Institutions are required to provide
a system of due process to their studerits, and
charges and refund policies are legitimately
a part of that process. Students and parents
should be informed regularly of procedures
for requesting information concerning
exceptions to published policies.

Appendix B—Student Status Confirmation
Report

This appendix sets forth the model format
and data elements for guarantee agencies to
use in implementing a manual or automated
Student Status Confirmation Report system
as required by §682.401(b)(18),

Student Status Confirmation Report

DATE: MM/DD/YY  GUARANTOR/
INSTITUTION CODE:  (must
accommodate eight numeric characters)

GUARANTOR/INSTITUTION NAME:

SOCIAL SECURITY NUMBER  NAME
PERMANENT ADDRESS

CORBECTION  CORRECTION
CORRECTION

*STATUS  EFFECTIVE DATE
ANTICIPATED GRADUATION DATE

CORRECTION

*The valid enrollment status codes are as
follows:

F=Full-time

H=Half-time or more but less than full-time.

L=Less than half-time, This code is used to
specify students enrolled less than half-
time.

X=Never attended the institution. This code
is to specify those individuals on whose
behalf a Stafford, SLS, or PLUS loan was
made who enrolled in school but never
attended classes.

Z=No record found. A thorough search of the
institution’s enrolled records revealed no
information for this individual.

D=Deceased

A=Approved leave of absence

G=Craduated

W=Withdrawn

COMPLETED BY:

NAME

TITLE

TELEPHONE NUMBER
CERTIFICATION DATE

The following definitions apply to the
SSCR data elements.

Data eiement

Definition

Date: MWDD/YY | Date report is run and considered
to be issued to school.

Valid 9-digit SSN assigned by
Social Security Administration
to student borrower or student
on whose behall a PLUS loan
was borrowed.

Social security
number.

Data slement Definition

Last name, first name and middle
initial of student bomower or
student on whosa behall a
PLUS loan was borrowed.

Last known permanemt address
of student.

Date recorded on agency’s sys-
tem. Please nole any cofrec-
tions to this date.

Effective date ol status reported,
as follows:

Full-time status, no record found
and never attended-—the raport
certification date.

Halt-time status—{1) the date the
student below fuli-
time, or (2) if half-time status is
the original enroliment status,
the report certification date.

Less than half-time status—the
date the studenmt dropped
below hali-time. ]

Leave of absence—the date the
student began a leave of ab-
sence approved in accordance
with §682.605(c).

Graduated—the date the student
compleled the course require-
ments (not the date of the
presentation of the diploma).

Withdrawn—the date the student
officially withdrew as deter-
mined by the school in accord-
ance with §682.605(b).

The date the Institution com-
pleted the SSCR.

Please note any corrections 1o
SSN, name, or permanent ad-
dress of which you are aware.
Please note the effective date
of this information to avoid re-
placing newer information with
oid.

Anticipated grad-
uation date.

Effective date ...

Centification date

Other information

Appendix C—Procedures for Curing
Violations of the Due Diligence in Collection
and Timely Filing of Claims Requirements
Applicable to FISLP and Federal PLUS
Program Loans and for Repayment of
Interest and Special Allowance Overbillings
[Bulletin L-77a]

Note: The following is a reprint of Bulletin
L~77a, issued on January 7, 1983, with minor
modifications made to reflect changes in the
program regulations since that date. All
references to “‘the date of this bulletin® refer
to that date. All referapces made to the
Federal Insured Student Loan Program
(FISLP) shall be understood to include the
Federal PLUS Program. The bulletin includes
references to the 120- and 180-day default
periods that used to apply to FFELP and
PLUS Program loans. Public Law 99-272
established new default periods of 180 and
240 days (as set out in 34 CFR 682.200 of
these regulations) for all new loans and many
existing ones. Although the discussion in this
Appendix C refers to the 120- and 180-day
default periods, it is equally applicable to the
new 180- and 240-day default periods.

Introduction

This bulletin prescribes procedures for
lenders to use (1) to cure violations of the
requirements for due diligence in collection
(“due diligence”) and timely filing of claims
under the Federal Insured Student Loan
Program (FISLP), and (2) to repay interest

and special allowance overbillings made on
loans evidencing such violations, See 34 CFR
682.507, 682.511." These procedures allow
for the reinstatement of a lender’s eligibility
for interest and special allowance and claim
payments on loans evidencing such
violations, under specified circumstances.
These procedures apply to loans for which
the first day of the 120-day or 180-day default
period occurred on or after October 21, 1979
(the effective date of the September 17, 1979
regulations), whether or not the loans have
previously been submitted as claims to the
Secretary,

The due diligence and timely filing
requirements governing the FISLP were
established in response to requests from
some lenders for more detailed regulatory
guidance on the proper handling of FISLP
loans. Despite the promulgation of these
provisions, a number of lenders have failed
to exercise the requisite care in their
treatment of these loans, thereby increasing
the risk of default thereon and, in many
cases, prejudicing the Secretary's ability to
collect from the borrowers. At the time the
current due diligence and timely filing rules
were issued, the Secretary anticipated that
violations of these rules would be so
infrequent as to permit requests for cures to
be handled individually. However, the
unexpectedly high incidence of violations of
these rules has made continued case-by-case
treatment of all cure requests
administratively unmanageable. After
carefully considering the views of lenders
and other program participants, the Secretary
has decided to exercise his authority under
20 U.S.C. 1082(a)(5), (6), and institute
uniform procedures by which lenders with
loans involving violations of the due
diligence or timely filing requirements may
cure these violations.

Due Diligence

Collection activity is required to begin
immediately upon delinquency by the
borrower in honoring the repayment
obligation. This holds true whether or not the
borrower received a repayment schedule or
signed a repayment agreement. Under 34 CFR
682.200, default on a FISLP loan occurs
when a borrower fails to make a payment
when due, provided this failure persists for
120 days for loans payable in monthly
installments, or for 180 days for loans
payable in less frequent instaliments. If,
however, the lender has added the optional
provision to the promissory note requiring
the borrower to execute a repayment
agreement not later than 120 days prior to the
expiration of the grace period, the loan
entered repayment prior to September 4,
1985 (see 50 FR 35970), the lender sends the
agreement to the borrower 150 days or more
before the end of the grace period, and the
agreement is not executed before the end of
the grace period, default occurs at that time.
One exception to this rule is as follows: If the
holder of the loan is not the lender that made
the loan, the holder may choose to forego
enforcement of the optional 120-day
provision in the note.

The 120/180 day default period applies
regardless of whether payments were missed
consecutively or intermittently, For example,
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if the borrower, on a loan payable in monthly
installments, makes his January 1st payment
on time, His February 1st payment two
months late (April 1st), his March 1st
paymeént three monthis late (June 1st), and
makes no further payments, the default
period begins on'February 1st, with the first
delinquency, and ends on August 1st, when
the April 1st payment becomes 120 days past
due.. The lentrer must treat the payment made
on April 1st as the February 1st payment,
since the February 1st payment had npt been
madé prior to that time. Similarly, the lender
must treat the payment made on June 1st as
the March 1st payment, since the March
payment had not been made prior to that
time.

Note: Landers are strongly encouraged to
exercise forbearance, prior to default, for the
benefit of borrowers who have missed
payments intermittently but have othierwise
indicated willingness to repay their loans.
See 34.CFR 682.211. Tha forebearance
process helps to reduce the incidence of
default, and serves to emphasize for the
borrower the importance of compliance with
the repayment obligation.

Timely Filing

The 90-day filing period applicable to
FISLP default claims is set forth in 34 CFR
682.511(e) (1) and (3). The 90-day filing
period begins at the end of the 120/180:day
default period. The lender must file a default
claim on a loan in default by the end of the
filing period, unless the borrower brings the
account current before the-end of the filing
period. In such a case, the lender may choose
not to file & claim on the loan at that time.

In addition, forany loan less than 210 days
delinquent’ on the date of this bulletin, the
lender need not file a claim on that loan
before the 210th day of delinquency (120-day
default period plus 90-day filing period) if
the borrower brings the account less than 120
days delinquent before such 210th day. Thus,
in the abave example, if the borrower makes
the April 1st payment on August 2nd, the 90-
day filing period continues to run from
August 1st, unless the loan was lass than 210
days delinquent on the date of this bulletin.
If the lban was less than 210 days delinquent:
on the date of this bulletin, then the August
2nd payment makes the loan 91 days
delinquent, and the lender may, but need not
file a default claim on the'loan at that time.
If, however, that loan again becomes 120
days delinquent, the lender must file a
default claim within 90 days thereafter
(unless the loan is again brought to less than
120 days delinguent prior to the end of that
90 day period). In other words, for any lean
less than 210 days delinquent on the date of
this bulletin, the Secretary will permit a
lender to treat payments made during the
filing period as “curing’ the default if such
payments are sufficient to make the loan less
than 120 days delinquent.

If a lender fails to comply with either the
due diligence or timely filing requirements,
the affected loan ceases to be insured; that is,
the lender loses its right to receive interest
benefits, special allowance-and claim
payments thereon. Some examples of
violations of'the die diligence requirements
are'set'out in section 1.C. below.

I. Cure Procedures
A. Definitions:

The following definitions:apply to terms
used' throughout Section Fof this bulletin,

Full payment'means payment by the
borrower, or another person (other than the
lender) on the borrower’s behalf, in an
amount at least. as.great as the:monthly
payment.amount requiredunder the existing
terms of the loan; exclusiveof any
forbearance: ent in force at the time of
the default. (For example, ifthe original
repayment schedule or agreement called for
payments of $30°per month, but a
forbearance. nt was in effect at the
time of default that allowed the'borrower to
pay $15 per month for a specified time, and
the barrower defaulted in meking the
reduced payments, a "“fullipayment”” would
be $30; or two $15 payments in.accordance
with original repayment scliedule or
agreement.)

Reinstatement with respect to insurance
coverage means the reinstatement of the
lender’s right to receive default, death,
disability, or bankruptcy claim payments for
the unpaid principal balance ofithe loan and
forunpaid interest:accruingon the loan after
the date of reinstatement. Upon
reinstatement of insurance, the borrower
regeins the right to receive forbearance or
deferments, as appropriate. Forpurposes of
this bulletin, “reinstatement” with respect to
insurance on a loan does not include
reinstatement of the lender's.right to receive-
interest and special allowance ;I)aymems on
that loan. Reinstatement of the lender's right
to:receive interest and special allowance
payments is addressed in section LB.1,
below:

B. General

1. Resumption of Interest and Special
Allawance Billing.on Loans Invelving Due
Diligence-or Timely, Filing Violations. For any
loan on which acure is-attempted under this
bulletin, the lender may resume billing for
interest and special allowance on the loan:
only for periods following the earlier of (1)
its receipt.of the equivalent of three full
gayments therean, after the date of this

ulletin or the date of the violation,
whichever is later, or (2) receipt by the
borrower of an.authorized deferment, after
reinstatement of insurance coverage.

2. Reservation of the Secretary’s Right to
Strict Enforcemnent. While this bulletin
allows cures to be attempted for particular
violations in spacified ways, the Secretary
retains the option of refusing to permitor
recognize cures in cases where, in the
Secretary’s judgment, a lender has committed
an excessive number of severe violations of
the due diligence or timely filing rules, and
in cases where the best interests of the
program otherwise require strict enforcement
of these requirements. More generally, this
bulletin states the Secrotary’s general policy
and is not intended to limit in any way the
authority and discretion afforded the
Secretary by statute or regulations.

3. Applicability of the Cure Procedures to'
Particular Classes of Loans. The cure
procedures outlined in this bulletin apply
only to a loan for which the first day of the
120/180 day default period that.ended with

default by the borrower occurred on.or after
October 21, 1979, and which involve
violations only of the due diligence and/or
timely filing requirements.

The cure procedures applicable ta loans
involving due diligence violations also apply
to loans involving violations of both the
timely filing and due/diligence requirements.

4. Excusal of Certain Due Diligence
Violations. A lender whose claim was
previously denied solely for violation.of the
timely filing rule, and who.is permitted to
cure that violation under. the pracedures set
out in this bulletin, will not ba required to
utilize the procedures for curing due
diligence violations, or ta repay interest and
special allowance improperly received from
the Secretary as a result of a due diligence
violation for periods prior to the timely filing
violation: This applies evenif, upon
submission of the *‘cured” claim, the
Secretary discovers that evidence of due
diligence vialations appeared in the file of
the previously rejeected claim.

The Secretary will also excuse a due:
diligence violation by alender if the:account
was brought current by the borrower (or
another, other than the lender; on the
borrower's behalf] prier to the 120th/180th
day of the delinquency period‘during which
the violation occurrad:

5. Treatment of Accrued Interest on
“Cured” Claims—a. Due Diligence
Violations: For any default claim involving
“cured" violations of the due diligence rules,
the Secretary will net reimburse the lender
for any unpaid interest accruing after the first
day of the 120/180 day period that
culminated in default; and prior to'the date
of reinstatement of insurance 3

For any loan involving "“cured” due
diligence violations, the lender may
capitalize unpaid interest accruing on the
loan from the commencement of the 120/180
day default period to the date of the
reinstatement of insurance coverage. See
sections I.C. and'D. below: However, if the
lender later files a claim on that loan, the
lender must deduct this capitalized interest
from the amount of the claim. This deduction
must be reflected in colummn 15 on the ED
Form 1207, Lender’s Application for
Insurance Claim on Federal Insured Student
Loan, filed with the claim evidencing the
cure,

b. Timely Filing Violations. For any default
claim involving “cured” violations. of the
timely filing rules, the Secretary will not
reimburse the lender for unpaid interest
accruing after the end of the 120/180 day
default period that culminated in default,
and prior to the date of reinstatement of
insurance coverage.

For any default claim involving a “cured”
timely filing violation, if insurance coverage
is later reinstated, the lender may capitalize
unpaid interest accruing onsthe loan: from.the
commencement of the-eriginal 120/180 day
default period to the date of the
reinstatement of insurance coverage. See
sections I.C. and D. below: However; if the
lender later filesa claim, on that loan, the
lender must deduct this capitalized interest
from the amount of the claim, except that the
lender need not deduct from the claim
unpaid interest that accrued.on the loan
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during the original 120/180 day default
This deduction must be reflected in
Column 15 of the ED Form 1207, Lender's
Application for Insurance Claim on Federal
Insured Student Loan, filed with the claim
evidencing the cure.

Scme timely filing cures will not reinstate
insurance coverage. For treatment of accrued
interest in such cases, see Section 1.D.1.c.

6. Documents to be Submitted with
“Cured” Claims. The Secretary requests that
any lender submitting a claim on a loan
involving “cured™ violations identify the
claim as such with a note in the claim file
stapled to the new ED Form 1207.

For all “cured” claims, the lender must
submit:

e For loans on which a claim was
previously rejected, all documants sent by
the regional office with the original claim
(when the claim was rejected and returned to
the leader), including without limitation, the
original ED Form 1207 and all documents
showing the reason(s) for the original
rejection;

* All documents ordinarily required in
connection with the submission of a default
claim, including, without limitstion, the
promissory note, which must beara valid
assignment to the United States of America;

* A new ED Form 1207; and

¢ All documents showing that the lender
has complied with the applicable cure
procedures and requirements.

C. Cures for Violations of the Due Diligence
in Collection Requirements (34 CFR
682.507)

A violation of the due diligence in
collection rules cecurs when a lender fails to
meet requirements found in 34 CFR 682.507.
For example, a violation occurs if the lender
fails to:

¢ Remind the borrower of the date a
missed payment was due within 15 days of
delinquency;

 Attempt to contact the borrower and any
endorser at least 3 times at regular intervals
during the rest of the 120/180 day default
period;

* Request preclaims assistance from the
Department of Education;

* Request skip-tracing assistance from the
Secretary, if required, or

* Send a final demand letter to the
borrower exercising the option to accelerate
the due data for the outstanding balance of
the loan, unless the lender does not know the
borrower’s address as of the 90th day of
delinquency.

1. Reinstatement of Insurance Coverage. In
the case of a due diligence violation, the
lender may utilize either of the two
procedures describad below for obtaining
reinstatement of insurance coverage on the
loan. After the date of this bulletin, or after
the date of the violation, whichever is later:

(a) The lender obtains a new repayment
agreement signed by the borrower which
complies with the ten and fifteen year
repayment limitations set out in 34 CFR
682.209(a){7); or

(b) The lender obtains 3 full payments. If
the borrower later defaults, the lender must
submit evidence of these payments (e.g.,
copies of the checks) with the claim.

2. Borrower's Deemed Current As of Date
of Cure. On the date the lender receives a
signed copy of the new repayment
agreement, or receives the third (curing)
payment, insurance coverage on the loan is
reinstated, and the borrower shall be deemed
by the lender to be current in repaying the
loan and entitled to all rights and benefits
available to FISLP borrowers. If the borrower
later becomes delinguent in repayment, the
lender shall follow the collection procedures
set out in 34 CFR 682.507, and the timely
filing requirements set out in 34 CFR
682.511.

D. Cures for Violations of the Timely Filing
Requirements (34 CFR 682,511}

1. Default Claims —a. Reinstatement of
Insurance Coverage. In order to obtain
reinstatement of insurance coverage on a loan
in the case of a timely filing violation, the
lender must first locate the borrower after the
date of this bulletin, or after the date of the
violation, whichever is later (see section
1.D:1.d. for description of acceptable
evidence of location). Then, the lender must
send to the borrower, at the address at which
the borrower was located, (i) & new
repayment agresment, to be signed by the
borrower, which complies with the ten and
fifteen year repayment limitations set out in
34 CFR 662.26G9(z)(7), along with (i) a
collection letter indicating in strong terms
the sariousness of the borrower's
delinquency and its potential effect on his or
her credit rating if repayment is not
commenced or resumed.

H, within 30 days after the lender sends
these items, the borrower fails to make a full
payment or to sign and return the new
repayment agreement, the lender shall,
within 5 working days thereafter, send the
borrower a copy of the attached 48 hour"
collection letter, on the lender’s letterhead.
(See attachment A.)

b. Borrower Deemed Current Under Certain
Circumstances. If, within 45 days after the
lender sends the new repayment agreement
to the borrower for signature, the borrower
makes a full payment or signs and returns the
new repayment agreement, insurance
coverage on the loan is reinstated. The
borrower shall be deemed by the lender to be
current in repaying the lean and entitled to
all rights and benefits available to FISLP
borrowers. If the borrower later becomes
delinquent in repayment, the lender shall
follow the collection steps in 34 CFR 682.507
and the timely filing requirements in 34 GFR
682.511,

¢. Borrower Deemed in Default Under
Certain Circumstances, If the borrower does
not make a full psyment, or sign and return
the new repayment agreement, within 45
days after the lender sends the new
repayment agreement, the lender shall deem
the borrower to be in default. The lender
shall then file a default claim on the loan
accompanied by acceptable evidence of
location (see LD.I.d below), within 30 days
after the end of such 45-day period. Although
insurance coyerage is not reinstated on loans
involving these circumstances, the Secretary
will honor default claims submitted in
accordance with this paragraph on the
outstanding principal balance of such loans,

and on unpaid interest accruing on the loan
during the 120/180 day default period.

d. Acceptable Evidence of Location. Only
the following documentation is acceptable as
evidence that the lender has located the
borrower:

(i) Postal receipt signed by the borrower
not more than 25 days prior to the date on
which the lender sent the new repayment
agreement, indicating acceptance of
correspondence from the lender by the
borrower at the address shown on the receipt;
or

(ii) A completed “Certification of Borrower
Location" form (Attachment B).

2. Death, Disability, and Bankruptcy
Claims. Lenders may immediately resubmit
any death or disability claim which was
rejected solely for failure to meet the 60 day
timely filing requirements [see 34 CFR
685.511(e)(2)). However, the Secretary will
not pay any such claim if, before the date the
lender determined that the borrower died or
was totally and permanently disabled, the
lender had violated the due diligence or
timely filing requirements applicable to
default claims with respect to that loan.
Interest that accrued on the loan after the
expiration of the 60-day filing period remains
uninsured by the Secretary, and the lender
must repay all interest and special allowance
received on the loan for periods after the
expiration of the 60-day filing period.

The Secretary has determined that, in the
vast majority of cases, the faiture of a lender
to comply with the timely filing requirement
applicable to bankruptey claims causes
irreparable harm to the Secretary’s ability to
contest the discharge of the loan by the coust,
or to otherwise collect from the borrower.
Therefore, the Secretary has decided not to
permit cures for violations of the timely filing
requirement applicable to bankruptcy claims,
except when the lender can demonstrate that
the bankruptcy action has concluded and
that the loan has not been discharged in
bankruptcy. In that case, the lender shall
treat the loan as in default. The Secretary will
honora default claim later filed on such a
loan only if the lender has met the cure
requirements in section 1,C. abova for due
diligence violations.

1I. Repayment of Interest and Special
Allowance on Loans Evidencing Violations of
the Due Diligence or Timely Filing
Requirements

A. General Rule

It has always been the Secretary’s
interpretation of the FISLP statute and
regulations that a lender’s right to receive
interest and special allowance payments on
a FISLP loan terminates immediately
following the lender’s violation of the due
diligence or timely filing requirements. This
applies whether or not the lender has filed
a claim on the loan. In other words, lenders
may receive interest and special allowance
only on loans which are insured by the
Secretary. Since these violations result in the
termination of insurance, they also result in
the termination of FISLP bensfits.
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B. Cessation of Billing on Loans Evidencing
Violations of the Due Diligence or Timely
Filing Requirements

Any lender currently billing the Secretary
for interest and special allowance on a loan
that the lender knows involves a due
diligence or timely filing violation must
cease doing so immediately. However,
lenders are not required at this time to review
their loan portfolios for due diligence and
timely filing violations.

C. Determination of Amounts of Interest and
Special Allowance That Must Be Repaid

1. Due Diligence Violations. In the case of
due diligence violations, it is often difficult
to ascertain the precise date on which a
violation occurred. For the administrative
ease of the Secretary and lenders, the
Secretary has decided to waive his right to
recoup interest and special allowance
payments made to a lender for periods
between the date of a due diligence violation
and the end of the 120/180 day default
period. However, any lender that has
received interest or special allowance
payments from the Secretary for periods after
the end of the 120/180 day default period on
a loan that the lender knows involves a due
diligence violation must promptly repay
those amounts.

2. Timely Filing Violations. In the case of
timely filing violations, the lender loses its
right to receive interest and special
allowance payments as of the expiration of
the applicable timely filing period. Therefore,
any lender that has received interest or
special allowance payments from the

Secretary for periods following the end of the
applicable timely filing period on a loan that
the lender knows involves a timely filing
violation must repay those amounts.

3. Situations in Which a Lender May Have
Received Interest Benefits for Periods During
Which a Loan was Uninsured. Because most
due diligence violations, and timely filing
violations, occur after termination of the
grace period, interest payments are ordinarily
not affected by such violations. However,
there are three types of situations in which
a lender may have received interest payments
from the Secretary to which it was not
entitled due to a due diligence or timely
filing violation.

a. Promissory notes that include a
requirement that the borrower sign a
repayment agreement no later than 120 days
prior to the expiration of the grace period. In
such cases, a due diligence violation may
occur during the grace period, when the
lender may otherwise have been eligible to
receive interest benefits. However, the lender
need not repay that interest to the Secretary.
See 11.C.1. above.

b. Deferment Periods. A due diligence
violation may occur prior to a deferment
period when the lender would otherwise
have been eligible to receive interest benefits.

¢. Loans Made Prior to December 15, 1968.
A loan disbursed prior to December 15, 1968,
and which qualified for payment of Federal
interest benefits at the time the loan was
disbursed, qualifies for payment of a 3
percent interest subsidy on the unpaid
principal balance during the entire
repayment period, provided the loan remains

insured. In the case of such a loan, a due
diligence or timely filing violation terminates
the lender’s eligibility for the 3 percent
payments.

D. Procedures for Repayment of Federal
Interest Benefits and Special Allowance
Received by a Lender for Periods During
Which a Loan Was Uninsured

A lender must make the repayments of
interest and/or special allowance discussed
in 11.C. above, by way of an adjustment
during the two quarters immediately
following the discovery of the viclation.
These adjustments must be reported on the
normal Lender's Interest and Special
Allowance Request and Report (ED Form
799). Lenders are requested not to send a
check with the adjustment; the overpaid
amount will be deducted by the Secretary
from the lender’s next regular interest and
special allowance payment, For five ysars
after any loan for which an adjustment is
made is repaid in full, the lender shall retain
a record of the basis for the adjustment
showing the amount(s) of the overbilling(s),
and the date it used for cessation of interest
or special allowance eligibility in calculating
the overbilled amount. See 34 CFR
682.515(a)(2).

Attachments.

1 All references to the program regulations
are to part 682 of title 34 of the Code of
Federal Regulations (34 CFR part 682).

Attachment A
BILLING CODE 4000-01-M
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NOTICE

Date

Social Security Number

You have previously been notified that you are severely delinquent in repaying
your Federal Family Education Loan. This notice is our final effort to remedy
this delinquency. You must contact us at within

48 HOURS

Failure to act upon this notice will result in transfer of your account to the
Federal Covernment.

Official of Lender

Title

BILUNG CODE 4000-01-C
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Attachment B

Certification of Borrower Location
As an employee or agent of

Name and Address of Lender

I hereby certify as follows:

1. On (Date), I spoke with or received
written communication from (copy attached):

(Circle a or b) S

(a) the borrower on the loan underlying the
default claim, or

{b) a parent, spouse, or sibling of the
borrower.

2. The borrower, parent, spouse, or sibling
represented to me that the borrower's address
and telephone number are—, ;

Address and Telephone Number

3. Within 15 days thereafter, this
institution sent the borrower a new
repayment agreement along with a collection
letter of the type described in section
1.D.1.a.ii of Bulletin L-77a, dated January 7,
1983, to the address set out in 2, above.

4. (Applicable only if 1(b), above, is used.)
The letter and agreement referenced in 3,
above, has not been returned undelivered.

Name of Borrower

Borrower’s SSN

Signature of Employee or Agent

Typed Name of Employee or Agent

Title of Employee or Agent

Date

Lender Identification Number

Appendix D—Policy for Waiving the
Secretary’s Right To Recover or Refuse To
Pay, Interest Benefits, Special Allowance,
and Reinsurance on Stafford, PLUS,
Supplemental Loans for Students, and
Consolidation Program Loans Involving
Lenders' Violations of Federal Regulations
Pertaining to Due Di in Collection or
Timely Filing of Claims [Bulletin 88-G-138].

Note: The following is a reprint of Bulletin
88-G-138, issued on March 11, 1988, with
modifications made to reflect changes in the
program regulations. For a loan that has lost
reinsurance prior to December 1, 1992, this
policy applies only through November 30,
1995. For a loan that loses reinsurance on or
after December 1, 1992, this policy applies
until three years after the default claim filing
deadline.

Introduction

This letter sets forth the circumstances
under which the Secretary, pursuant to
sections 432(a) (5) and (6) of the‘Higher
Education Act of 1965 and 34 CFR
§§682.406(b) and 682.413(f), will waive
certain of his rights and claims with respect
to Stafford Loans, PLUS, Supplemental Loans
for Students (SLS), and Consolidation

loans made under a guaranty agency
program that involve violations of Federal

ations pertaining to due diligence in
collection or timely filing. (These programs
are collectively referred to in this Emar as the
FFEL Programs.) This policy applies to due
diligence violations on loans for which the
first day of delinquency occurred on or after
March 10, 1987 (the effective date of the
November 10, 1986 due diligence
regulations) and to timely filing violations
occurring on or after December 26, 1986,
whether or not the affected loans have been
submitted as claims to the guaranty agency.

The Secretary has been implementing a
variety of regulatory end edministrative
actions to minimize defaults in the FFEL

s. As a part of this effort, the
Secretary published final regulations on
November 10, 1986 requiring lenders and
guaranty agencies to undertake specific due
diligence activities to collect delinquent and
defaulted loans, and establishing deadlines
for the filing of claims by lenders with
guaranty agencies. In recognition of the time
required for agencies and lenders to modify
their internal procedures, the Secretary
delayed for four months the date by which
lenders were required to comply with the
new due diligence requirements. Thus,
§682.411 of the regulations, which
established minimum due diligence
procedures that & lender must follow in order
for a guaranty agency to receive reinsurance
on a loan, became effective for loans for
which the first day of delinquency occurred
on or after March 10, 1987, The regulations
make clear that compliance with these
minimum requirements, and with the new
timely filing deadlines, is a condition for an
agency's receiving or retaining reinsurance
payments made by the Secretary on a loan.
See 34 CFR 682.406(a)(2), (a)(4),
682.413(b)(1). The regulations also specify
that a lender must comply with § 682.411
and with the applicable filing deadline, as a
condition for its right to receive or retain
interest benefits and special allowance on a
loan for certain periods. See 34 CFR
682.300(b)(2)(vi), 682.413(a)(1).

The Department has received inquiries
regarding the procedures by which a lender
may “cure” a violation of § 682.411 regarding
diligent loan collection, or of the 45-day
deadline for the filing of default claims found
in § 682.406(a)(4), in order to reinstate the
agency’s right to reinsurance, and the
lender's right to interest benefits and special
allowance. Preliminarily, please note that,
absent an exercise of the Secretary’s waiver
authority, a guaranty agency may not receive
or retain reinsurance payments on a loan on
which the lender has violated the Federal
due diligence or timely filing requirements,
even if the lender has followed a cure
procedure established by the agency. Under
§§682.406(b) and 682.413(f), the Secretary—
not the guaranty agency—decides whether to
reinstate reinsurance coverage on a loan
involving such a violation, or any other
violation of Federal regulations. A lender's
violation of a guaranty agency's requirement
that affects the agency's guarantee coverage
also affects reinsurance coverage. See
§§ 682.406(a)(5); and 682.413(b). As
§§682.406(a)(6) and 682.413(b) make clear, a
guaranty agency's cure procedures are
relevant to reinsurance coverage only insofar

as they allow for cure of violations of
requirements established by the agency
affecting the loan insurance it provides to
lenders. In addition, all such requirements
must be submitted to the Secretary for review
and approval, under 34 CFR 682.401(d).

References throughout this letter to ““due
diligence and timely filing” rules,
requirements, and violations should be
understood to mean only the Federal rules
cited above, unless the context clearly
requires otherwise.

A. Scope

This letter outlines the Secratary's waiver
policy regarding certain violations of Federal
due diligence or timely filing requirements
on a loan insured by a guaranty agency.
Unless your agency receives notification to
the contrary, or the lender’s violation
involves fraud or other intentional
misconduct, you may treat as reinsured any
otherwise reinsured loan involving such a
violation that hes been cured in accordance
with this letter.

B. Duty of a Guaranty Agency to Enforce Its
Standards

As noted above, a lender’s violation of a
guaranty agency's requirement that affects
the agency's guarantee coverage also affects
reinsurance coverage. Thus, as a general ruls,
an agency that fails to enforce such a
requirement and pays a default claim
involving a violation is not eligible to receive
reinsurance on the underlying loan.
However, in light of the waiver policy
outlined below, which provides more
stringent cure procedures for violations
occurring on or after May 1, 1988 than for
pre-May 1, 1988 violations, some guarantee
agencies with more stringent policies than
the policy outlined below for the pre-May 1
violations have indicated that they wish to
relax their own policies for violations of
agency rules during that period. While the
Secretary does not encourage any agency to
do so, the Secretary will permit an agency to
take either of the following approaches to its
enforcement of its own due £ligence and
timely filing rules for violations occurring
before May 1, 1988.

(1) The agency may continue to enforce its
rules, even if they result in the denial of
guarantee coverage by the agency on
otherwise reinsurable loans; or

(2) The agency may decline to enforce its
rules as to any loan that would be reinsured
under the retrospective waiver policy
outlined below. In other words, for violations
of a guaranty agency’s due diligence and
timely filing rules occurring before May 1,
1988, a guaranty agency is authorized, but
not required, to retroactively revise its own
duse diligence and timely filing standards to
treat as guaranteed any loan amount that is
reinsured under the retrospective
enforcement policy outlined in section 1.C.1.,
below. However, for any violation of an
agency's due diligence or timely filing rules
occurring on or after May 1, 1988, the agency
must resume enforcing those rules in
accordance with their terms, in order to
receive reinsurance payments on the
underlying loan. For these post-April 30
violations, and for any other violation of an
agency’s rule affecting its guarantee coverage,
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the Secretary will treat as reinsured all loans
on which the agency has engaged in, and
documented, a case-by-case exercise of
reasonable discretion allowing for guarantee
coverage to be continued or reinstated
notwithstanding the violation. But any
agency that otherwise fails, or refuses, to
enforce such a rule does so without the
benefit of reinsurance coverage on the
affected loans, and the lenders continue to be
ineligible for interest benefits and special
allowance thereon.

C. Due Diligence

Under 34 CFR 682.200, default on a FFEL
Program loan occurs when a borrower fails to
make a payment when due, provided this
failure persists for 180 days for loans payable
in monthly installments, or for 240 days for
loans payable in less frequent installments.
The 180/240-day default period applies
regardless of whether payments were missed
consecutively or intermittently. For example,
if the borrower, on a loan payable in monthly
installments, makes his January 1st payment
on time, his February 1st payment two
months late (April 1st), his March 1st
payment three months late (June 1st), and
makes no further payments, the delinquency
period begins on February 2nd, with the first
delinquency, and default occurs on
September 28th, when the April payment
becomes 180 days past due. The lender must
treat the payment made on April 1st as the
February 1st payment, since the February 1st
payment had not been made prior to that
time, Similarly, the lender must treat the
payment made on June 1st as the March 1st
payment, since the March payment had not
been made prior to that time.

Note: Lenders are strongly encouraged to
exercise forbearance, prior to default, for the
bengfit of borrowers who have missed
payments intermittently but have otherwise
indicated willingness to repay their loans.
Sece 34 CFR 682.211. The forbearance process
helps to reduce the incidence of default, and
serves to emphasize for the borrower the
importance of compliance with the
repayment obligation.

D. Timely Filing

The 90-day filing period applicable to
FFEL Program default claims is set forth in
34 CFR 682.406(2)(5). The 90-day filing
period begins at the end of the 180/240-day
default period. The lender ordinarily must
file a default claim on a loan in default by
the end of the filing period. However, the
lender may, but need not, file a claim on that
loan before the 270th day of delinquency
(180-day default pariod plus 90-day filing
period) if the borrower brings the account
less than 180 days delinquent before such
270th day. Thus, in the above example, if the
borrower makes the April 1st payment on
September 30th, that payment makes the loan
151 days delinquent, and the lender may, but
need not, file a default claim on the loan at
that time. If, however, the loan again
becomes 180 days delinquent, the lender
must file a default claim within 90 days
thereafter (unless the loan is again brought to
less than 180 days delinguent prior to the
end of that 90-day period). In other words,
the Secretary will permit a lender to treat
payments made during the filing period as

curing the default if such payments are
sufficient to make the loan less than 180 days
delinquent.

Section I of this letter outlines the
Secretary’s waiver policy for due diligence
and timely filing violations. As noted above,
to the extent that it results in the imposition
of a lesser sanction than that available to the
Secretary by statute or regulation, this policy
reflects the exercise of the Secretary’s
authority to waive the Secretary’s rights and
claims in this area. Section II discusses the
issue of the due date of the first payment on
a loan, and the application of the waiver
policy to that issue. Section IIf provides
guidance on several issues related to due
diligence and timely filing as to which
clarification has been requested by some
program participants.

I. Waiver Policy

A. Definitions

The following definitions apply to terms
used throughout this letter;

Full payment means payment by the
borrawer, or another person (other than the
lender) on the borrowar's behalf, in an
amount at least as great as the monthly
payment amount required under the existing
terms of the loan, exclusive of any
forbearance agreement in force at the time of
the default. (For example, if the original
repayment schedule or agreement called for
payments of $50 per month, but a
forbearance agreement was in effoct at the
time of defauit that allowed the borrower to
pay $25 per month for a specified time, and
the borrower defaulted in making the
reduced payments, a "'full payment” would
be 850, or two $25 payments in accordance
with the original repayment schedule or
agreement.) In the case of a payment made
by cash, money order, or other means that do
not identify the payor that is received by a
lender after the date of this letter, that
payment may constitute a “full payment”
only if a senior officer of the lender or
servicing agent cortifies that the payment was
not made by or on behalf of the lender or
servicing agent.

Reinstatement with respect to reinsurance
coverage means the reinstatement of the
guaranty agency's right to receive reinsurance
payments on the loan after the date of
reinstatement. Upon reinstatement of
reinsurance, the borrower regains the right to
receive forbearance or deferments, as
appropriate. “Reinstatement” with respect to
reinsurance on a loan also includes
reinstatement of the lender’s right to receive
interest and special allowance payments on
that loan,

“Gap" in collection activity on a loan
means:

(a) The period between the initial
delinquency and the first collection
activity;

(b) The period between collection activities
(a request for preclaims assistance is
considered a collection activity);

(c) The period between the last collection
activity and default; or

(d) The period between the date a lender
discovers a borrower has “skipped” and
the lender’s first skip-tracing activity.

Note: the concept of *'gap” is used herein
simply as one measure of collection activity.

For loans subject to the FFEL and PLUS
programs regulations published on November
10, 1986, not all gaps are violations of the
due diligence rules.

Violation with respect to the due diligence
requirements in § 682.411 means the failure
to timely complete a required diligent phone
contact effort, the failure to timely send a
required letter (including a request for
preclaims assistance), or the failure to timely
engage in a required skip-tracing activity, If
during the deliquency period, a gap of mora
than 45 days occurs (more than 60 days for
loans with a transfer), the lender must satisfy
the requirement outlined in 1.D.1. for
reinsurance to be reinstated. The day after
the 45-day gap (or 60 for loans with a
transfer) will be considered the date that the
violation occurred.

Transfer means any action, including, but
not limited to, the sale of the loan, that
resulis in a change in the system used to
monitor or conduct collection activity on a
loan from one system to another.

B. General

1. Resumption of Interest and Special
Allowance Billing on Loans Involving Due
Diligence or Timely Filing Violations. For any
loan on which a cure is required under this
letter in order for the agency to receive any
reinsurance payment, the lender may resume
billing for interest and special allowance on
the loan only for periods following its
completion of the required cure procedure.

2. Reservation of the Secretary’s Right to
Strict Enforcement, While this letter
describes the Secretary’s general waiver
policy, the Secretary retains the option of
refusing to permit or recognize cures, or of
insisting on strict enforcement of the
remedies established by statute or regulation,
in cases where, in the Secretary’s judgment,
a lender has committed an excessive number
of severe violations of due diligence or timely
filing rules, and in cases where the best
interests of the United States otherwise
require such strict enforcement. More
generally, this bulletin states the Secretary’s
general policy and is not intended to limit in
any way the authority and discretion
afforded the Secretary by statute or
regulation.

3. Interest, Special Allowance, and
Reinsurance Repayment Required as a
Condition for Exercise of the Secretary’s
Waiver Authority. The Secretary’s waiver of
the right to recover or refuse to pay
reinsurance, interest benefits, or special
allowance payments, and recognition of
cures for due diligence and timely filing
violations, are conditioned on the following:

(1) The guaranty agency and lender shall
ensure that the lender repays all interest
benefits and special allowance received on
loans involving violations occurring prior to
May 1, 1988, for which the lender is
ineligible under the waiver policy for the
“‘retrospective period” described in section
1.C.1,, below, or under the waiver policy for
timely filing violations described in section
LE.1., below, by an adjustment to one of the
next three quarterly billings for interest
benefits and special allowance submitted by
the lender in a timely manner after May 1,
1988. The guaranty agency's responsibility in
this regard is satisfied by receipt of a




60390 Federal Register / Vol. 57, No. 244 / Friday, December 18, 1992 / Rules and Regulations

certification from the lender that this
repayment has bean made in full.

(2] The guaranty agency. an er before
Octaber 1, 1988, shall repay all reinsurance
received on loans invaelving violations
occurring prior to May 1, 1988, for which the
agency is inaligible under the waiver policy
for the “retrospective period” described in
section LC.1., below, or under the waiver
policy far timely filing violations described
in section LE.1,, below. Pending completion
of the repayment described above, a lender
or guaranty agency may submit billings to the
Secretary on loans that are eligible for
reinsurance under the waiver policy in this
letter until it learns that repayment in full
will not be made, ar until the deadline for
& repayment has passed without it being
made, whichever is earlier. Of course, a
lender or guaranty agency is prohibited from
billing the Secretary for program payments
on any loan amount that is nat eligible for
rwinsurance under the waiver policy outlined
in this letter. In addition to the repayments
required above, any amounts received in the
futurs in violation of this prohibition must
immediztely be repaid to the Secretary:

4. Applicability of the Waiver Policy to
Particular Classes of Loans. The policy
outlined in this letter applies only to a loan
for which the first day of the 180/240-day
default period that ended with default by the
borrower occurred on or after March 10,
1987, or, in the case of a timely filing
viclation, December 26, 1986, and that
invalves violations only of the due diligence
and/or timely filing requirements. For a loan
that has lost reinsurance prior to December
1, 1992, this policy applies only through
Noveuiber 30, 1995. For a loan that leses
reinsurance on o after December 1, 1992,
this policy applies until three years after the
default claim filing deadline.

5. Excuse of Certain Due Diligence
Violotions. Except as noted in section i,
below, if a lean has due diligence viclations
but was later cured and brought current,
those violations will not be considered in
determining whether a loan was serviced in
aceordance with 34 CFR 682.411. In that
case, the Secretary will only examine the due
diligence performed in the 180 days of
delinquency immediately before default.
However, an examination of the activity that
nceurred with respect to the account before
it began the 186-day delinquency period may
be necessary to verify the repayment status
of the Joan at the beginning of the
delinquency period.

6. Excuse of Timely Filing Violations Due
to Perfermance of a Guaranty Agency’s Cure
Procedures. If, prior to May 1, 1988, and
prior to the filing deadline, a lender
commenced the performance of collection
activities specifically required by the
guaranty agency to cure a due diligence
violation on a loan, the Secretary will excuse
the lender’s timely filing violation if the
lender completes the additional activities
within the time period permitted by the
guaranty agency, and files a default claim on
the loan not more than 45 days afler
completing the additional activities.

7. Treatment of Accrued Interest on
“Cured” Claims. For any loan involving any
violation of the due diligence or timely filing

rules for which a *‘cure” is required under
section 1.C. or LE., below, farmo agency to
receive a reinsurance payment, the Secretary
will not reimburse the guaranty agency for
any unpaid interest accruing after the date of
the earliest unexcused violation oecurring
after the last payment received before the
cure is accomplished, and prior to the date
of reinstatement of reinsurance coverage. The
lender may capitalize unpaid interest
accruing on the loan frem the date of the
earliest unexcused violation to the date of the
reinstatement of reinsurance caverage.
However, if the agency later files a elaim for
reinsurance on that loan, the agency must
deduct this capitalized interest from the
amount of the claim. Some cures will not
reinstate coverage. For treatmant of accrued
E&erest in such cases, see Section LE.1.c.,
low.

C. Waiver Policy for Violations of the Federal
Due Diligence in Collection Requirements (34
CFR 682.411

A violation of the due diligence in
collection rules occurs when a lender fails to
meet the requirements found in 34 CFR
682.411. However, if a lendor makes all
required cails and sends all required letters
during any of the delinquency perieds
described in that section, the lender is
considered to be in compliance with that
section for that period, even if the letters
were sent before the calls were made.

The special provisions for transfers set
forth helow apply whenever the violation(s)
and, if applicable, the gap, were duetoa
transfer, as defined in section LA., sbove.

1. Retrospective Period. For one or more
due diligenes violations occurring during the
period March 10, 1987-April 30, 1988—

a. There will be no reduction or recovery
by the Secretary of payments to the lender or
guaranty agency if no gap of 46 days or more
(61 days or maore for a transfer) exists.

b. If a gap of 46-60 days (61-75 days for
a transfer) exists, principal will be reinsured,
but accrued interest, interest benefits, and
special allowance otherwise payable by the
Secretary for the delinquency period are
limited to amounts aceruing through the date
of default.

c. if a gap of 61 days or more (76 days or
more for a transfer) exists, the borrower must
be located after the gap, either by the agency
or the lender, in arder for reinsurance on the
loan to be reinstated. (See section LE.1.d.,
below, for a deseription of acceptable
evidence of location.) In additien, if the loan
is held by the lender or after March 15, 1988,
the lender must follow the steps described in
section LE.1., or receive a full payment or a
new signed repayment agreement, in order
for the loan to again be eligible for
reinsurance. The lender must repay all
interest benefits and special allowance
received for the period beginning with its
earliest unexcused viclation, occurring after
the last t received before the cure is
accomplished, and ending with the date, if
any, that reinsusance on the loan is
reinstated.

2. Prospective Period. For due diligence
violations eccurring on or after May 1,
1988——

a. There will be no reduction or recovery
by the Secretary of payments to the lender or

guaranty agency if there is no violation of
Federal requirements ef 6 days or more {21
days or more for a transfer.)

b. If there exists not mare than 2 violations
of 6 days or mere each {21 days or more for
a transfer), and no gap of 46 days or more (61
days or more for a transfer} exists, principal
will be reinsured, but accrued interest,
interest benefits, and special allowance
otherwise payable by the Secretary for the
delinquency period will be limited to
amounts accruing through the date of defanit.

However, the lender must complete all
required activities before the claim filing
deadliine, except that & preclaims assistance
request must be made before the 240th day
of delinquency. If the lender fails to make
this request by the 240th day, the Secretary
will not pay any acerued interest, interest
benefits, and special aHlowance for the most
recent 180 days prior to default. If the lender
fails to complete any other required activity
before the claim filing deadline, accrued
interest, interest benefits, and special
allowance otherwise payable by the Secretary
for the delinquency period will be limited to
amounts accruing through the 90th day
before default.

¢, If there exists 3 violations of 6 days or
more each (21 days or more for a transfer)
and no gap of 46 days or more (61 days or
more for a transfer), the lender must satisfy
the requirements outlfined in LE.1., or receive
a full payment or & new signed repayment
agreement in order for reinsurance on the
loan to be reinstated. The Secretary does not
pay any interest benefits or special allowance
for the period beginning with the lender’s
earliest unexcused violation occurring after
the last payment received before the cure is
accomplished, and ending with the date, if
any, that reinsurance on the loan is .
reinstated. >

d. I there exists more than three violations
of 6 days or more each (21 days or more for
a transfer) of any type, or a gap of 46 days
(61 days for a transfer) or more and at least
one violation, the lender must satisfy the
requirement outlined in section LD.1., for
reinsurance on the loan to be reinstated. The
Secretary does not pay any interest berefits
or special allowance for the period beginning
with the lender’s earliest unexcused violation
occurring after the last payment received
before the cure is accomplished, and ending
with the date, if any, that reinsurance on the
loan is reinstated.

D. Reinstatement of Reinsurance Coverage for
Certain Egregious Due Diligence Violations

1. Cures. In the case of a loan involving
violations deseribed in section 1.C.2.d.,
above, the lender may utilize sither of the
two procedures described below for
oltaining reinstatement of reinsurance
coverage on the loan.

a. After the violations eccur, the lender
obtains a new repayment agreement signed
by the berrower. The repayment agreement
must comply with the ten-year repayment
limitations set out in 34 CFR 682.209(a)(7);
or

b. After the violations oceur, the lender
obtains one full payment. If the borrower
later defaults, the guaranty agency must
obtain evidence of this payment {e.g., a copy
of the check) from the lender.




Federal Register / Vol. 57, No. 244 / Friday, December 18, 1992 / Rules and Regulations

60391

2. Borrower Deemed Current as of Date of
Cure. On the date the lender receives a new
signed repayment agreement or the curing
payment under section 1.D.1., above,
reinsurance coverage on the loan is
reinstated, and the borrower shall be deemed
by the lender to be current in repaying the
loan and entitled to all rights and benefits
available to borrowers who are not in default.
The lender shall then follow the collection
and timely filing requirements applicable to
the loan.

E. Cures for Timely Filing Violations and
Certain Due Diligence Violations

1. Default Claims—a. Reinstatement of
Insurance Coverage. Except as noted in
section L.B.6., in order to obtain
reinstatement of reinsurance coverage on a
loan in the case of a timely filing violation,

a due diligence violation described in section
L.C.2.c,, or a due diligence violation
described in section 1.C.1.c. where the lender
holds the loan on or after March 15, 1988, the
lender must first locate the borrower after the
gap, or after the date of the last violation, as
applicable. (See section LE.1.d. for
description of acceptable evidence of
location.) Within 15 days thereafter, the
lender must send to the borrower, at the
address at which the borrower was located,
(i) a new repayment agreement, to be signed
by the borrower, that complies with the ten-
year repayment limitations set out in 34 CFR
682.209(a)(7), along with (ii) a collection
letter indicating in strong terms the
seriousness of the borrower’s delinquency
and its potential effect on his or her credit
rating if repayment is not commenced or
resumed.,

If, within 15 days after the lender sends
these items, the borrower fails to make a full
payment or to sign and return the new
repayment agreement, the lender shall,
within 5 days thereafter, diligently attempt to
contact the borrower by telephone. Within 5-
10 days after completing these efforts, the
lender shall again diligently attempt to
contact the borrower by telephone. Finally,
within 5-10 days after completing these
efforts, the lender shall send a forceful
collection letter indicating that the entire
unpaid balance of the loan is due and
payable, and that, unless the borrower
immediately contacts the lender to arrange
repayment, the lender will be filing a default
claim with the guaranty agency.

b. Borrower Deemed Current Under Certain
Circumstances. If, at any time on or before
the 30th day after the lender completes the
additional collection efforts described in
section LE.1.a,, above, or the 180th day of
delinquency, whichever is later, the lender
receives a full payment or a new signed
repayment agreement, reinsurance coverage
on the loan is reinstated on the date the
lender receives the full payment or new
agreement. The borrower shall be deemed by
the lender to be current in repaying the loan
and entitled to all rights and benefits
available to borrowers who are not in default.

In the case of a timely filing violation on
a loan for which the borrower is deemed
current under this paragraph, the lender is
ineligible to receive interest benefits and
special allowance accruing from the date of

the violation to the date of reinstatement of
reinsurance coverage on the loan.

c. Borrower Deemed in Default Under
Certain Circumstances. If the borrower does
not make a full payment, or sign and return
the new repayment agreement, on or before
the 30th day after the lender completes the
additional collection efforts described in
section LE.1.a,, above, or the 180th day of
delinquency, whichever is later, the lender
shall deem the borrower to be in default, The
lender shall then file a default claim on the
loan, accompanied by acceptable evidence of
location (sée section LE.1.d., below), within
30 days after the end of such 30-day period.
Reinsurance coverage, and therefore the
lender’s right to receive interest benefits and
special allowance, is not reinstated on a loan
involving these circumstances. However, the
Secretary will honor reinsurance claims
submitted in accordance with this paragraph
on the outstanding principal balance of such
loans, on unpaid interest as provided in
section 1.B.7., above, and for reimbursement
of eligible supplemental preclaims assistance
costs.

In the case of a timely filing violation on
a loan for which the borrower is deemed in
default under this paragraph, the lender is
ineligible to receive interest benefits and
special allowance accruing from the date of
the violation.

d. Acceptable Evidence of Location. Only
the following documentation is acceptable as
evidence that the lender has located the
borrower:

(1) A postal receipt signed by the borrower
not more than 15 days prior to the date on
which the lender sent the new repayment
agreement, indicating acceptance of
correspondence from the lender by the
borrower at the address shown on the receipt;
or

(2) Documentation submitted by the lender
showing—

(i) The name, identification number, and
address of the lender;

(ii) The name and Social Security number
of the borrower; and

(iii) A signed certification by an employee
or agent of the lender, that—

(A) On a specified date, he or she spoke
with or received written communication
(attached to the certification) from the
borrower on the loan underlying the default
claim, or a parent, spouse, sibling, roommate,
or neighbor of the borrower;

(B) The address and, if available, telephone
number of the borrower were provided to the
lender in the telephone or written
communication; and

(C) In the case of a borrower whose address
or telephone number was provided to the
lender by someone other than the borrower,
the new repayment agreement and the letter
sent by the lender pursuant to section LE.1.a.,
above, had not been returned undelivered as
of 20 days after the date those items were
sent, for due diligence violations described in
section L.C.1.c. where the lender holds the
loan on the date of this letter, and as of the
date the lender filed a default claim on the
cured loan, for all other violations.

2. Death, Disability, and Bankruptcy
Claims. The Secretary will honor a death or
disability claim on an otherwise eligible loan

notwithstanding the lender’s failure to meet
the 60-day timely filing requirement (see 34
CFR 682.402(e)(2)(i)). However, the Secretary
will not reimburse the guaranty agency if,
before the date the lender determined that
the borrower died or was totally and
permanently disabled, the lender had
violated the Federal due diligence or timely
filing requirements applicable to that loan,
except in accordance with the waiver policy
described above. Interest that accrued on the
loan after the expiration of the 60-day filing
period remains ineligible for reimbursement
by the Secretary, and the lender must repay
all interest and special allowance received on
the loan for periods after the expiration of the
60-day filing period.

The Secretary had determined that, in the
vast majority of cases, the failure of a lender
to comply with the timely filing requirement
applicable to bankruptcy claims
(§ 682.402(e)(2)(ii)) causes irreparable harm
to the guaranty agency's ability to contest the
discharge of the loan by the court, or to
otherwise collect from the borrower.
Therefore, the Secretary has decided not to
excuse violations of the timely filing
requirement applicable to bankruptcy claims,
except when the lender can demonstrate that
the bankruptcy action has concluded and
that the loan has not been discharged in
bankruptcy, or, if previously discharged, has
been the subject of a reversal of the
discharge, In that case, the lender shall treat
the loan as in default. The Secretary will not
reimburse the guaranty agency for interest
accruing beyond the filing deadline for the
bankruptcy claim.

1L, Due Date of First Payment

Section 682.411(b) refers to the "“due date
of the first missed payment not later made"
as one way to determine the first day of
delinquency on a loan. Section 682.209(a)(3)
states that, generally, the repayment period
on a FFEL programs loan begins some
number of months after the month in which
the borrower ceases at least half-time study.
Where the borrower enters the repayment
period with the lender’s knowledge, the first
payment due date may be set by the lender,
provided it falls within a reasonable time
after the first day of the month in which the
repayment period begins. In this situation,
the Secretary generally permits a lender to
allow the borrower up to 45 days from the
first day of repayment to make the first
payment,

In cases where the lender learns that the
borrower has entered the repayment period
after the fact, current §682.411 treats the
30th day after the lender receives this
information as the first day of delinquency.
In the course of discussion with lenders, the
Secretary has learned that many lenders have
not been using the 30th day after receipt of
notice that the repayment period has begun
(*"the notice") as the first payment due date.
In recognition of this apparently widespread
practice, the Secretary has decided that, both
retrospectively and prospectively, a lender
should be allowed to establish a first
payment due date within 60 days after
receipt of the notice, to capitalize interest
accruing up to the first payment due date,
and to exercise forbearance with respect to
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the period during which the berrower was in
the repayment period but made no paymeat.
In effect, this means that, if the lender sends
the borrower a book, billing notice,
or other nee establishing a new
first payment due date, on or before the 60th
day after receipt of the notice, the lender is
deemed to have exercised forbearance up to
the new first due date. The new first
payment due date must fall no later than 75
days after receipt of the notice. In keeping
with the 5-day telerance permitted under
section 1.C.2.a., for the :E:)mpod.‘wg period”,
a lender that sends the above-deseribed
material on or before the 65th day after
receipt of the notice will be held harmless.
However, a lender that does so on the 66th
day will have failed by more than 5 days to
send both of the collection letters required by
§682.411(c] to be sent within the first 20
days of delinquency, and will thus have
committed twa violations of more thaa five
days of that rule.

If the lender fails te send the material
establishing a new first payment due date on
or befare the 65th day after receipt of the
notice, it may thereafter send material
establishing a new first payment due date
falling not more than 45 days after the
materials are sent, and will be deemed to
have exercised forbearance up to the new
first payment due date. However, all
violations and gaps occurring prior to the
date on which the material is sent are subject
to the waiver policies described in section I
for violations falling in either the
retrospective ar prospective periods. This is
an exception to the general policy set forth
in section LB.S., above, that enly viclations
occurring during the most recent 180 days of
the delinquency period on a loan are relevant
to the Secretary’s examination of due
diligence.

I11. Questions and Answers

The waiver policy outlined in this letter
was developed after extensive discussion and
consultation with participating lenders and
guarantoe agencies. In the course of these
discussions, lenders and agencies raised a

number of questions regarding the due
diligence rules as applied to various

circumstances. The Secretary’s responses to
these questions are set forth below.

Q: Section 682.411 of the
regulations requires the lenmto make
“diligent efforts to contact the borrower by
telephone” during each 30-day period of
delinquency beginning after the 30th day of
delinquency. What must a lender do to
comply with this requirement?

A: Generally speaking, one actual
telephone contact with the bosrower, or two:
attempts ta make such contact on different
days and at different times, will satisfy the
“diligent efforts™ requirement for any of the
30-day delinquency periods described in the
rule. However, the “diligent efforts™
requirement is intended to be a flexible one,
requiring the lender to act on information it
receives in the course of attempting
telephone contact the borrower’s
actual telephone number, the best time to call
to reach the borrower, etc. For instance, if the
lender is told during its second telephone
contact attempt that the borrower can be
reached at another number or at a different
time of day, the lender must then attempt to
reach the borrewer by telephone at that
number or that time of day.

@: What must a lender do when it receives
conflicting information regarding the date-a
borrower ceased at least half-time study?

A: A lender must promptly attempt to
reconcile conflicting information regarding a
borrower's in-school status by making
inquiries of appropriate parties, including the
borrower’s school. Pending reconciliation,
the lender may rely on the most recent
credible information it has.

Q: If a Joan is transferred from one lender
to another, is the transferee held responsible
for information regarding the borrower's
status that is received by the transferor but
is not passed on to the transferee?

A: Ne. A leader is responsible only for
information received by its agents and
employees. However, if the transferee has
reason to believe that the transferor has

received additional information regarding the
loan, the transferee must make a reasonable
inquiry of the transferor as to the nature and
substance of that information.

Q: What are a lender’s due diligence
responsibilities where a check received on a
loan is dishonored by the bank on which it
was drawn?

A: Upon receiving notice that a check has
been dishonored, the lender shall treat the
payment as having never been made for
purpases of determining the number of days
delinquent that the borrower is at that time.
The lender must then begin (or resume)
attempting collection on the loan ia
accordance with §682.411, commencing with
the first 30-day delinguency period described
in § 682.411 that begins after the 30-day
delinquency period in which the netice of
dishonor is received. The same resuit obtains
whesn the lender successfully obtains a
delinquent borrower’s correct address
through skip-tracing, or when a delinquent
borrower leaves deferment or forbearance
status.

[FR Doc. 92-30217 Filed 12-17-92; 8:45 am]
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