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F E D E R A L  C O M M U N IC A T IO N S  
C O M M IS S IO N

4 7  C F R  P a r t  2 2

[C C  D o ck e t  N o . 9 0 -2 5 8 , F C C  9 2 -4 8 9 ]

L im ite d  T r a n s f e r s  a n d  A s s i g n m e n t s  o f  
A p p l i c a t i o n s  in  R u r a l  S e r v i c e  A r e a s

AGEN CY: Fed eral C o m m u n ication s 
C om m ission.

ACTI ON : F in a l rule.

SUM M AR Y: T h is  R ep ort an d O rder 

am end s th e  C om m iss ion ’s R u les to 
sp ecify  ex cep tio n s from  th e p ro h ib itio n  

again st tran sfers an d assign m en ts o f  
in terest in  a p p licat io n s for c ellu la r 

Rural S e rv ice  A reas p rior to  th e  
issu an ce o f  a con stru ction  au th orization. 
T h e  am en d m en t is  n ecessary  becau se 
th e ru le  w as n ot serving its  prim ary 
ob jec tiv e o f  p reven tin g  p rocessin g 
d elays bu t in stead  h as served to delay 
p rocessin g  by  requ iring  ap p lica n ts  to  
file  w aiver requ ests in  order to 
accom m od ate bu sin ess  activ ities  th at 
relate on ly  in cid e n ta lly  to  cellu la r 
ap p lica tio n s. T h e  am en ded ru le  sets 
forth sp e c if ic  exem p tio n s w h ich  allow  
tran saction s  con d u cted  in  th e  ordinary 
cou rse o f  b u sin ess  w h ich  h ave n o m ore 
than  an in cid en ta l effect on ce llu la r 
ap p lica tio n s to p roceed  u n im peded. 
EFFECTIV E D A TE : D ecem ber 3 1 .1 9 9 2 .

FOR  FU R TH ER  INFOR M ATION  C O N TA C T: 

Joseph  W eber. C om m on C arrier B u reau, 
M obile  S e rv ices  D iv is ion , 2 0 2 - 6 3 2 -  
64 5 0 .

SU P P LEM EN TAR Y IN FOR M ATION : T h is  is  a 
syn op sis o f  th e C o m m iss ion ’s R eport 
and O rder in  CC D ocket 9 0 -2 5 8 , 
adopted  N ovem ber 3 ,1 9 9 2 ,  an d released  
N ovem ber 1 7 ,1 9 9 2 .  T h e  com p lete  tex t 
o f  th is R ep ort and O rder is  av ailab le  for 
in sp ectio n  and cop yin g  d uring n orm al 
b u sin ess h ou rs in  th e  FCC D ockets 
B ra n ch  (Room  2 30 ), 1 9 1 9  M  Street, N W ., 
W ash in gton , DC, and  also  m ay be 
p u rchased from  th e  C om m iss ion ’s cop y  
con tracto r, D ow ntow n  C opy C enter,
(202) 4 5 2 —1 4 2 2 ,1 9 9 0  M  Stre et, su ite  
6 4 0 , W ash in gton. DC 2 0 0 3 6 .

S y n o p sis o f  R ep ort an d  O rd er

1. T h is  R ep ort an d O rder am en ds 
§  2 2 .9 2 2  o f  th e  C om m iss ion ’s R u les 
w h ich  p ro h ib its th e  sale , transfer, 
assign m en t, or o th er a lie n atio n  o f  an y 
in terest in  a  ce llu la r  a p p lica tio n  for a 
R u ral Se rv ice  A rea (RSA ) p rior to  th e 
au th orization  o f  a con stru ctio n  perm it. 
U n d er th e am en ded  ru le , ce llu la r

ap p lica n ts w ill be ab le  to engage in  
tran saction s  w h ich  tran sfer or assign  
in terest in  an R SA  ap p lica tio n  w h en  th e 
tran saction  con sists o f  on e o f th e 
fo llow ing  ex em p tion s; (1) T h e  tran sfer is 
n ecessa ry  to  raise  ca p ita l (in clu din g  
equ ity  or d ebt p lacem en t) to  fin an ce a 
bona f ide  b u sin ess  n eed o f  th e ap p lican t 
or an  a ffiliated  com p an y n o t relatin g  to 
th e  R S A  ap p lica tio n  or fin an cin g  
th ereof; (2) th e  tran sfer is  part o f a bona  

f ide  sa le  o f  an  on-going bu sin ess  to 
w h ich  th e ce llu la r ap p lica tio n s are 
m erely ad ju n ct or in c id en ta l; (3) the 
tran sfer is  requ ired  by  a  cou rt-ord ered  
d ecree granting a d ivorce or en forcin g  a 
sp ousal sep aration  agreem en t; (4) the 
transfer is n ecessita ted  by  th e  death o f 
the ap p lica n t; (5) th e  tran sfer in volves 
th e  rou tin e trad in g o f  sh ares o f a 
p u blicly  traded  corp oration  w h ich  does 
n ot con stitu te  a tran sfer o f con tro l o f th e 
ap p lica n t: (6) th e  tran sfer is  a pro f orm a  

tran sfer o f  co n tro l n ot in volv ing  a 
ch ange in  ow nership  in terests; (7) the 
tran sfer in v olves on ly  th e a lien ation  o f 
an in terest by an  ex is tin g  p artner in  a 
p artn ersh ip  th at ow n s an ap p lica tio n  to 
an oth er existin g  partn er in  th e  sam e 
p artn ersh ip  or betw een  existin g  
sh areh old ers o f  a c lo se ly  h e ld  
corp oration  an d d oes n ot effect a 
tran sfer o f  con tro l o f th e  ap p lica tio n ; 
an d (8) th e  tran sfer in volves th e  
a lien ation  or ex erc ise  o f  stock  w arrants 
or sto ck  op tion s in  th e  ap p lica tio n , 
w h ich  op tion s  or w arran ts existed  p rior 
to  th e  filin g  o f  th e  R SA  ap p lication .

2. T h e  e x cep tion s app ly equ ally  to 
w irelin e and n on w ire lin e ce llu la r 
ap p lica n ts. T h e  C om m ission d eterm ined 
th at ap p lica tio n  o f  th e am end ed  ru le  
equ ally  to  w irelin e and n on w ire lin e 
carriers w ould be m ore ex p e d ien t and 
effec tiv e th an a  w h olesa le  exem p tio n  for 
w irelin e carriers.

3 . T h e  C om m ission d eterm ined that 
alth ou gh S e c tio n  2 2 .9 2 2  w as in itia lly  
ad opted  to p reven t p rocessin g  d elays, in  
p ractice  th e  ru le  served to  delay 
ap p lica tio n  p rocessin g  becau se the 
C om m ission  w as forced to  h an d le 
requ ests for w aivers o f th e ru le . T h e 
record  in  th e p roceedin g d em on strated  
th at th e  typ es o f tran sfers con tem p lated  
in  th e  w aiver requ ests w ere n ot th e k in d  
o f  tran sfers w h ich  required  p rotection  
again st ap p lica tio n  abuse, b u t in stead  
w ere tran saction s  w h ich  o ccu r in  th e  
ordinary cou rse o f bu sin ess. 
Fu rth erm ore, th e C om m ission 
d eterm in ed  th at o ther ru les adequ ately 
p rotect against sp ecu lation  in  th e  filin g  
o f  ce llu la r  ap p lication s.

O rd erin g  C lau ses

A ccordin gly , it  is  ord ered , p ursu an t to 
Se c tio n s  4(1), 4(J), an d  303(r) o f  the 
C o m m u n ication s A c t o f  1 9 3 4 ,4 7  U .S.C .

15 4 (i) , 1 54 (j) , an d 30 3(r) , th at part 22  is 
am en ded as se t forth below , effec tiv e 30 
days after p u blica tio n  in  th e  F ed e ra l 
R egister.

L is t o f  S u b je c ts  in  4 7  C F R  P a rt 22

C om m u n ication s com m on carriers. 
D om estic p u b lic  ce llu la r  radio 
te le co m m u n ica tio n s serv ices.

F e d e ra l C o m m u n ic a tio n s  C o m m iss io n . 

W ill ia m  F . C a to n ,

A ctin g  S ecretary .

R u le C h an ges

P art 22  o f  t it le  4 7  o f  th e  Code of  
Fed eral R egu lation s is  am end ed  as 
follow s;

PART 22— PUBLIC M OBILE SERVICE

1. T h e  au th ority  c ita tio n  for part 22  
con tin u e s to  read  as follow s:

A u th o r ity : 4 7  U .S .C . 1 5 4 , 3 0 3 , u n le s s  
o th e rw is e  n o te d .

2. S e c tio n  2 2 .9 2 2  is  am end ed  by 
rev ising paragraph (a) to read  as follow s:

§  2 2 .9 2 2  Tra n s f e rs  a n d  a s s ig n m e n t s  of  

a p p li ca t io n s  o r  l i ce n s e s  in  R ura l S e rv ice  

Are a s.

(а) N otw ith stand in g an y  other 
se ctio n s o f  th is  part, th e  tran sfer o f  any 
in terest in  or o f  an y ce llu la r  w irelin e or 
n on w ire lin e ap p lica tio n  to  o ffer serv ice 
in  R u ral Se rv ice  A reas is  p roh ib ited  
p rior to  th e  grants o f  a con stru ction  
au th orization . T h e  term  “ tran sfer” is 
d efin ed  as a  sale , assign m en t, p lacem en t 
o f  equ ity or con vertib le  d ebt, or grant o f  
an  op tion or future sh are or 
p articip ation  in  th e  ap p lica tio n  or any 
in terest th ereof. T h e  fo llow in g are 
ex cep tion s to  th is ru le :

(1) T h e  tran sfer is n ecessary  to  raise 
cap ita l, in clu d in g  th e p lace m en t o f debt 
or equ ity , to  fin an ce a bona f ide  

b u sin ess n eed  o f  th e ap p lica n t, or an 
a ffiliated  com pan y, n ot relatin g  to  th e 
R S A  ap p lica tio n  or fin a n cin g  thereof;

(2) T h e  tran sfer is  part o f a bona f ide  

sale  o f an  ongoing b u sin ess  to  w h ich  th e 
ce llu la r  ap p lica tio n s are m erely  ad ju n ct 
or in c id en ta l;

(3) T h e  transfer is  requ ired  by a court- 
ord ered  d ecree granting a d ivorce or 
en forcin g  a sp ou sal sep aration  
agreem en t;

(4) T h e  transfer is  n ecessita ted  by the 
death o f  th e ap p lican t;

(5) T h e  tran sfer in volves th e rou tine 
trad in g o f  sh ares o f a p u b lic ly  traded 
corp oration  w h ich  d oes n ot con stitu te  a 
transfer o f  con tro l o f th e ap p lica tio n ;

(б) T h e  tran sfer is  a pro f orm a  tran sfer 
o f  con tro l from  an  ap p lican t not 
in v olv in g  a ch ange in  ow n ership 
in terests;

(7) T h e  tran sfer in v olves on ly  the 
a lien ation  o f  an  in tere st by  an  existin g
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partn er in  a p artn ersh ip  w h ich  o w n s an  

ap p lica tio n  to  an oth er  ex is tin g  p artner 

in  th e  sam e p artn ersh ip  or b etw ee n  

existin g  sh areh old ers in  a c lo se ly -h e ld  

corp oration  an d  d oes n o t  effect a 
tran sfer o f  co n tro l o f  th e  a p p lica tio n ; or

(8 ) T h e  tran sfer is  th e  resu lt o f  th e 
a lien ation  or  e x e rc ise  o f  stock  w arran ts 
or stock  op tio n s w h ich  ex is ted  p rio r to  
th e  filin g  o f th e R S A  ap p lica tio n .

IF R  D o c. 9 2 - 2 8 9 9 9  F i le d  1 1 - 3 0 - 9 2 ;  8 :4 5  a m i
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4 7  C F R  P a r t  7 3

[M M  D o ck e t  N o . 9 0 -1 6 4 ; R M -6 8 1 4 , R M ~  

6 9 2 6 , R M -7 7 0 6 , R M -7 7 0 7 ]

R a d i o  B r o a d c a s t i n g  S e r v i c e s ;  S t  
A u g u s t i n e ,  S t  A u g u s t i n e  B e a c h  a n d  
G a i n e s v i l l e ,  F L

A GEN C Y: F e d e r a l  C o m m u n i c a t i o n s  

C o m m i s s i o n .

A CTI O N : F in a l r u l e .

SUMMARY: T h is  d ocu m en t gran ts a  

p etition  for recon s id eratio n  filed  h y  
G illen  B road castin g  C orporation  to  th e 
exten t o f  su bstitu tin g  C h an n el 2 8 7 A  for 
C h a n n el 2 88 A  at G a in esv ille , F lo rid a , 
and  m od ifying th e lic e n s e  o f  S tatio n  
W Y K S, G ain esv ille , to  sp ec ify  op eration 
on C h a n n el 287 A . S e e  5 7  F R  2 9 6 5 5  (July 
6 ,1 9 9 2 ) .  T h e  referen ce coord in ates for 
th e  C h an n el 2 87 A  allo tm en t at 
G ain esv ille , F lo rid a, are 2 9 - 3 7 - 5 2  and 
8 2 -2 5 —18. W ith  th is  ac tio n , th e 
p roceed in g  is  term in ated .

EFFECTIV E D A TE : Ja n u a r y  8 ,1 9 9 3 .

FOR  FU R TH ER  IN FOR M ATI ON  C O N TA C T: 

Robert H ayne, M ass M ed ia  Bureau,. 
( 2 0 2 ) 6 3 4 - 6 5 3 0 .

SU P P LEM EN TAR Y I N FOR M ATI ON : T h is  is  a  

syn op sis o f  th e C om m iss ion ’s  
M em oran du m  O p in ion  an d  O rder, M M  
D ocket No. 9 0 —1 6 4 , adopted O cto ber 29 , 
1 9 9 2 , an d  released  N ovem ber 2 4 ,1 9 9 2 .  
T h e  fu ll tex t o f  th is  C om m ission 
d ecis io n  is  av ailab le  for in sp ectio n  an d  
cop y in g  during n orm al b u sin ess  h ou rs 
in  th e  FCC D ockets B ran ch  (room  2 3 0 ), 
1 9 1 9  M  S treet, N W ., W ash in gton , DC. 
T h e  com p lete  tex t o f  th is  d ec is io n  m ay 
also  be p u rch ased  from  th e 
C om m iss ion ’s cop y  con trac tors , 
D ow ntow n C opy C enter, (2 0 2 )  4 5 2 -  
1 4 2 2 ,1 9 9 0  M  Stre et, N W ., su ite  6 4 0 , 
W ashington , D C  2 0 0 3 6 .

L ist o f  S u b je c ts  in  4 7  C F R  P art 7 3  

R adio  broad casting .

P A R T  7 3 — [A M E N D E D )

1. T h e au th ority  c ita tio n  for part 73  
co n tin u e s to  read  as fo llow s;

A u th o r ity : 4 7  D .S .C . 1 5 4 ,3 0 3 ,

$  7 3 .2 0 2  [A m e n d e d }

2 . S e c tio n  7 3 .2 0 2 (b ), th e  T a b le  o f  F M  
A llo tm en ts u n d er  F lo rid a, i s  am en ded 
by  rem oving  C h an n el 28 8A  an d  ad ding 
C h an n el 2 8 7 A at G a in esv ille .

F e d e r a l  C o m m u n ic a tio n s  C o m m iss io n . 

D o u g la s  W . W e b b  in k ,

C h iefs P o licy  a n d  B u ies  D iv ision , M oss M ed ia  
B u reau .

[F R  D o c . 9 2 - 2 8 9 9 6  F i l e d  1 1 - 3 0 - 9 2 ;  8  4 5  a m )

BILLING CODE 6 7 1 2 -0 1 -1 »

4 7  C F R  P a r t  7 3

[M M  Docke t No. 9 2 -1 6 1 ; RM -8 0 1 1)

R a d i o  B r o a d c a s t i n g  S e r v i c e s ;  G l e n c o e  
a n d  L e  S u e u r »  U H

A G E N C Y : Fed eral C om m u n ication s 
C om m ission.
ACTION: F in a l ru le .

S U M M AR Y: T h is  d ocu m en t su bstitu tes 
C h a n n el 24 1C 3 for C h an n el 241 A , 
rea llo ts th e  ch an n el from  L e  S u eu r to  
G le n coe , M in n esota , an d m od ifies th e  
con stru ctio n  p erm it for S ta tio n  K Q XA  to  
sp ecify  G len coe  as th e  com m u n ity  o f 
lice n se  for C h an n el 241C 3. T h is  action 
is  taken  in  resp on se to  a  p etition  filed  
by  W aite  Park B road casting . S e e  5 7  FR  
3 6 0 5 0 , A ugust 1 2 ,1 9 9 2 . T h e  
coord in ates for C h an n el 2 4 1 C3 at 
G len coe  are 4 4 - 4 6 - 0 9  an d 9 4 - 0 9 - 0 5 .  
W ith  th is  a ctio n , th is  p roceed in g  is 
term inated .
EFFECTI V E D A TE : January  8 ,1 9 9 3 .
FOR  FU R TH ER  IN FOR M ATION  C O N TA C T: 

K ath leen  Sc h eu erle , M ass M ed ia 
B u reau , (202 ) 6 3 4 -6 5 3 0 .

SUP P LEM EN TAR Y IN FO R M ATI ON : T h is  is  a  
sum m ary o f  th e C o m m issio n ’s R eport 
an d  O rd er, M M  D ocket N o. 9 2 —1 6 1 , 
ad opted  O ctob er 2 8 ,1 9 9 2 ,  an d released  
N ovem ber 2 4 ,1 9 9 2 .  T h e  fo il te x t o f  th is  
C om m ission d ecis io n  is  availab le  for 
in sp ectio n  an d  cop yin g  during n orm al 
b u sin ess  h ou rs in  th e  FC C  D ockets 
B ra n ch  (room  2 3 0 ), 1 9 1 9  M  Stre et, N W ., 
W ash in gton , DC. T h e  co m p lete  tex t o f 
th is d ec is io n  m ay a lso  b e p u rch ased  
from  th e  C om m issio n ’s  cop y  
con trac tors , D ow ntow n Copy C en ter, 
1 9 9 0  M  Stree t, N W ., su ite  6 4 0 , 
W ashington , DC 2 0 0 3 6 , (2 0 2 ) 4 5 2 -1 4 2 2 .

L ist o f  S u b je cts in  4 7  C FR  P a rt 73  

Rad io broad castin g .

P A R T  7 3 — [A M E N D E D )

1 . T h e  au th ority  c ita tio n  for p art 7 3  
co n tin u es to  read  as fo llow s;

A u th o r ity : 4 7  U .S .C  1 5 4 ,  3 0 3 .

§ 7 3 .2 0 2  [Amended]

2 .  S e c tio n  7 3 .2 0 2 (b ), th e  T a b le  o f  FM  
A llo tm en ts  u n d er M in n eso ta , is

am en ded by  rem ovin g C h an n el 241 A. 
L e Su eu r a n d  ad d in g  C h a n n el 241C 3, 
G len coe.

F e d e ra l  C o m m u n ic a tio n s  C o m m iss io n . 

M ic h a e l  C . R u g e r ,

C h ief, A llo ca tio n s  B ran ch , P o licy  and Rules 

D iv ision , Mass M ed ia  B u reau .

(F R  D o c. 9 2 - 2 8 9 9 7  F ile d  1 1 - 3 0 - 9 2 ;  8 :4 5  an»* 

BILU N G  C O D E 5712-01-M

D E P A R T M E N T  O F  C O M M E R C E

N a t i o n a l  O c e a n i c  a n d  A t m o s p h e r i c  
A d m i n i s t r a t io n

5 0  C F R  P a r t  6 7 2  

[D o ck e t N o. 9 1 1 1 7 6 - 2 0 1 6 }

G r o t m d f i s h  o f  t h e  G o H  o f  A l a s k a

A G EN C Y: N ation al M arin e F ish er ies 
S e rv ice  (N M FS), N O A A , C om m erce. 

A CTI O N : P roh ib ition  o f  reten tio n .

SU M M AR Y: N M FS is  p ro h ib itin g  retention  
o f  P a c if ic  co d  by a ll  v esse ls  m  the 
C entral an d  E aste rn  Regulatory A reas o f  
th e  G u lf  o f  A laska (GOA). T h is  action  is 
n ecessary  to  p reven t exceed in g  th e  to ta l 
a llow a ble ca tch  (TAC) for P a c ific  co d  in  
th e se  areas.
EFFECTIV E D A TE: 1 2  n oon , A laska focal 
tim e (A .l.t.), N ovem ber 2 7 ,1 9 9 2 ,  u n til 
1 2  m id n igh t, A .l.t ., D ece m be r 3 1 ,1 9 9 2 .  

FO R  FU R TH ER  IN FOR M ATION  C O N TA C T: 

M artin  L oefflad , R esou rce M an agem en t 
Sp ec ia lis t, F ish e r ie s  M an agem en t 
D iv isio n , N M FS, (9 0 7 )  5 8 6 -7 2 2 8 .  

SU P P LEM EN TAR Y IN FOR M ATION : T h e 
grou n d fish  fish ery  in  th e  GOA ex c lu siv e  
e co n o m ic  zon e  is m an aged  by the 
Secretary  o f  C om m erce accord in g  to  the 
F ish ery  M anagem en t P lan  for th e 
G rou n d fish  F is h ery  o f  th e  GOA (FM P) 
p rep ared  by  th e  N orth P a c ific  F ish ery 
M anagem ent C o u n cil u n d er au th ority  o f 
th e  M agnuson F ish ery  C on servation  and 
M anagem ent A ct. F is h in g  by  U .S . 
v esse ls is  governed b y  regu lations 
im p lem en tin g  th e  FM P  a t  5 0  C FR  parts 
6 2 0  a n d  6 7 2 .

T h e  fin al n o tic e  o f sp ecifica tio n s (57  
F R  2 8 4 4 , Jan uary  2 4 ,1 9 9 2 )  estab lish ed  
th e  T A C  for P a c ific  co d  in  the C en tral 
and E astern  Regulatory A reas as 3 9 ,0 0 0  
an d 1 ,0 0 0  m etric  to n s resp ectively .

T h e  D irecto r o f  th e  A laska Region, 
N M FS, h as d eterm in ed , in  accord an ce 
w ith  § 6 7 2 .2 0 (c )(3 ) th a t th e TA C s for 
P a c ific  cod  in  th e C en tral a n d  Eastern 
R egulatory A reas h ave  been  reached. 
T h ere fore, N M FS is  req u irin g  th at 
furth er ca tch es  o f  P a c if ic  cod  b y  all 
v essels in  th e  C en tral m id E astern 
Regulatory A reas b e  trea ted  a s  
p ro h ib ited  sp e c ie s in accord an ce w ith 
§ 6 7 2 .2 0 (e ), effec tiv e from  1 2  n oon ,



F e d e r a l  R e g i s t e r  /  V o l .  5 7 ,  N o .  2 3 1  /  T u e s d a y ,  D e c e m b e r  1 ,  1 9 9 2  /  R u l e s  a n d  R e g u l a t i o n s  5 6 8 6 1

A .l.t ., N ovem ber 2 7 ,1 9 9 2 ,  through  12 

m id n igh t, A .l.t ., D ecem ber 3 1 ,1 9 9 2 .

C la ss ifica tio n

T h is  action  is taken  u n d er 5 0  C FR  

6 7 2 .2 0 , and is in  com p lia n ce w ith  

E xecu tive O rder 1 2 2 9 1 .

L ist o f  S u b jects  in  5 0  C FR  P art 6 7 2  

F ish er ies , R ep ortin g and 

record keep ing  requ irem en ts.

A u th o r ity : 1 6  U .S .C  1 8 0 1  e t s e q .

D ated: N ovem ber 2 4 ,1 9 9 2 .

Richard H . Schaefer,

D irector o f  O ffic e  o f  F ish e r ie s  C on serv ation  
a n d  M an agem en t, N ation a l M arin e F ish er ies  
S erv ice.

(F R  D o c . 9 2 - 2 9 0 5 0  F i le d  1 1 - 2 5 - 9 2 ;  3 :0 1  p m j 
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P ro p o s e d  R u le s

Th is  se ct ion of  the  F E D E R A L  R E G I S TE R  

conta ins not ice s to the  public of  the  propose d 

issua nce  of  rule s a nd re gula t ions. Th e  

purpose  of  the se  not ice s is to give  inte rested 

p e rsons a n opportunity to part icipa te  in the  

rule  m a k ing prior to the  a dopt ion of  the  f inal 

rules.

DEPARTM ENT OF AGRICULTURE

Animal and Plant Health Inspection 

Service

7 CFR Part 354

[D o c k e t  N o . 9 2 -0 8 8 -1 ]

User Fees— Exemption of Certain 

Aircraft f rom Aircraft Inspection Fees; 

Phytosanltary Certif icates for Reexport 

of Low Value Commercia l Shipments

A G EN C Y: A n im al and  P la n t H ealth  

In sp ect ion  S e rv ice, U SD A .

A CTI O N : P rop osed rule.

SUM M AR Y: W e p rop ose to am en d  th e 

regu lation s con cern in g  u ser fees for 

com m erc ia l a ircraft by  m aking aircraft 

that h ave 6 4  or few er seats an d that 

requ ire litt le  or no in sp ec tio n  exem p t 

from  th e  per a ircraft in sp ec tio n  fee. T h is  

ac tio n  w ou ld  en su re  th at w e are 
charging sim ila r fees for sim ilar a ircraft 

by  exp an d in g  th e p resen t exem p tio n  of  

com m u ter a ircraft w ith  30  or few er 

seats, w h ich  requ ire litt le  or no 

in sp ec tio n , to  in c lu d e  larger com m u ter 
a ircraft th a t a lso  requ ire litt le  or no 
in sp ectio n . W e are a lso  p roposin g to  set 
a u ser fee for is su an ce o f  p h ytosan itary 
certificates  for reexp ort o f low  value 
com m ercia l sh ip m en ts. T h is  action  
w ou ld  allow  exp orters o f low  value 
co m m ercia l sh ip m en ts to pay a low er 
u ser fee for issu an ce o f th ese certifica tes 
th an exp orters o f  regular co m m ercia l 
ship m en ts.

D A TES : C onsid eration  w ill be given  only 
to com m en ts receiv ed  on or before 
D ecem ber 3 1 ,1 9 9 2 .

AD D R ESS ES: P lease  sen d  an  orig in al and 
th ree co p ie s o f you r com m en ts to  C hief, 
Regulatory A n aly sis an d D evelopm en t, 
PPD, A P H IS, U SD A , room  8 0 4 , Fed eral 
B u ild in g , 6 5 0 5  B e lcrest R oad, 
H yattsv ille , M D 2 0 7 8 2 . P lease  state th at 
you r com m en ts refer to D ocket No. 9 2 — 
0 8 8 -1 . C om m en ts rece ived  m ay be 
in sp ected  at U SD A , room  1 1 4 1 , Sou th  
B u ild in g , 14 th  Stre et  an d  In d ep en d en ce 
A venu e SW ., W ash in gton , DC, betw een

8 a.m . and 4 :3 0  p .m ., M ond ay through 
Frid ay , ex cep t h olid ays.
FOR  FU R TH ER  INFOR M ATION  C O N TA C T:

M r. D on R. T h o m p son , O p erations 
O fficer, P ort O p eration s, P PQ , A PH IS, 
U SD A , room  6 3 8 , Fed eral B u ild in g ,
6 5 0 5  B e lcrest Road, H yattsville , MD 
2 0 7 8 2 , (301 ) 4 3 6 -8 6 4 6 .
SUP P LEM EN TAR Y IN FOR M ATION :

B a c k g r o u n d  

Aircra f t  Inspe ction Fees

In a fin a l ru le p u blish ed  in  the 
F e d e r a l  R e g i s t e r  on Jan uary  9 ,1 9 9 2 ,  
an d m ade effec tiv e on Febru ary 9 ,1 9 9 2  
(57 F R  7 5 5 -7 7 3 , D ocket No. 9 1 -1 3 5 ) ,  w e 
am en ded th e regu lation s in  7 C FR  part 
3 5 4  (referred to  b elo w  as th e 
regu lations) to , am ong other thin gs, 
im p o se an  aircraft in sp ec tio n  fee o f  . 
$ 7 6 .7 5  for ea ch  co m m ercia l a ircraft 
arriving at a U n ited  Sta tes (U .S .) port 
an d su b ject to  in sp ec tio n  u n d er 7 C FR  
part 3 3 0  or 9  C FR  ch ap ter I, su bch ap ter
D. W e exem p ted  certa in  categories o f 
co m m ercia l a ircraft from  th e  fee, 
in clu d in g  ” (a)ny aircraft w ith  30  or 
few er seats, w h ich  is n ot carry ing  cargo 
an d w h ich  is  n ot equ ipp ed to  offer 
in fligh t food se rv ice” (§ 354.3(e)(2)(iv )).

O n M ay 2 0 ,1 9 9 2 ,  w e rece ived  a 
p etition  su bm itted by  A m erican  
A irlin es , a lso  on b e h a lf  o f  E xecu tive 
A irlin es , F la gsh ip  A irlin es , H en son  
A v iation , P arad ise Islan d  A irlin es , and 
th e  R egional A ir lin e  A ssoc ia tio n , to 
am en d § 35 4 .3 (e )(2 )(iv ) o f  th e 
regu lation s to  exem p t an y aircraft w ith  
6 4  or few er se a ts  from  th e  $ 7 6 .7 5  u ser 
fee. T h e  p etition ers b e liev e  th a t th e 
p resen t exem p tion  is  too lim ite d  to 
provide effective relief. E ach  o f th e 
a ir lin e p etition ers op erates sm all 
com m u ter serv ices, w ith  fleets o f sm all 
a ircraft th at h ave from  19  to 6 4  seats. 
T h e  p etition ers b elie ve  th at th e  A n im al 
an d P lan t H ealth  In sp ectio n  Se rv ice 
(A PH IS) resou rces  requ ired  to  in sp ec t 
th ese  com m u ter a ircraft are n eglig ib le . 
T h ey  also  state  th at th ey  can n o t absorb  
th e u ser fee w ith ou t su bstan tia lly  
cu rtailin g  sch ed u les.

A PH IS h as carefu lly  review ed  th e 
argu m en ts set forth in  th e  p etitio n , and 
b e liev es th at th e regu lation s sh ou ld  be 
am end ed . T h e  ” 30 or few er se a ts” 
exem p tio n  w as in ten d ed  to  exem pt 
com m u ter a ircraft th at requ ire litt le  or 
n o  in sp ec tio n  from  th e  p er a ircraft 
in sp ectio n  fee. W e n ow  b elie ve  th at, in  
order to  exem p t th e in ten d ed  aircraft, 
w e m ust exp an d  th e  exem p tio n  to
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com m u ter a ircraft w ith  64  or few er 
seats. W e therefore propose to am en d 
th e  regu lation s to  exem p t com m u ter 
a ircraft w ith  6 4  or few er seats from  the 
p er a ircraft in sp ec tio n  fee.

H ow ever, further p ro visio n s m ust be 
m ad e to  en su re th at litt le  or n o  
in sp ectio n  w ou ld  b e requ ired  o f  these 
a ircraft. T h ere fore , w e p rop ose three 
ad d ition al requ irem en ts:

(1) T h e  proposed  exem p tio n  w ou ld  be 
lim ited  to  passenger a ircraft on ly . T h is  
p rovision  w ou ld  en su re th at th e  a ircraft 
is  p rim arily  a com m u ter a ircraft and is 
n ot u sed  for an y  oth er p u rp ose, o ther 
th an  o ccasion a lly  carrying  sm all 
am ou nts o f cargo. T h e  proposed 
lim ita tio n s on cargo are d iscu ssed  
below .

(2) T h e  cu rren t regu lations stip u late  
th at th e a ircraft m ay n ot o ffer in fligh t 
food serv ice. T h is  p ro vision  w as 
in ten d ed  to  p ro h ib it food s w h ic h  w ou ld  
carry  a  risk  o f in trod u cin g  a p lan t pest 
or an im al d isease in to  th e  U .S . W e do 
n ot b e liev e  th e p repackaged  sn acks th at 
th e  p etition ers serve on th e ir  a ircraft 
w ou ld  carry su ch  a risk. T h ere fore, w e 
p rop ose to  rev ise th e  regu lation s to 
a llow  aircraft to b e elig ib le  for. 
exem p tion  from  th e  u ser  fee as long as 
th ey  do n ot o ffer m eal serv ices other 
th an  beverages an d p repackaged  snacks 
th at do n ot con ta in  m eats d erived from  
ru m in an ts, sw in e, or p oultry  or fresh 
fru its an d  fresh vegetab les (m eats 
d erived from  ru m in a n ts, sw in e , or 
p oultry  cou ld  carry  an im al d iseases and 
fresh fru its an d vegetab les cou ld  carry 
p la n t p ests). H ow ever, th is p rovision  
w ou ld  n ot exem p t th e  a ircraft from  th e  
garbage h an d lin g  requ irem en ts fou nd  in  
7 C FR  part 3 3 0 .4 0 0  an d 9  C FR  part 9 4 .5 , 
w h ic h  regu late  garbage arriving in  th e 
U n ited  Sta tes , an d its  territories and 
p ossessio n s , in  ord er to  p reven t the 
spread  of p lan t p ests an d an im al 
d iseases.

(3) T h e  cu rren t regu lations stip u late  
th at th e  a ircraft m ay n ot carry  cargo. 
T h is  p rovision  w as in ten d ed  to p roh ib it 
cargo th at w ou ld  requ ire A PH IS 
in sp ec tio n . T h e  p etition ers state  that 
th ey  som e tim es carry sm all am ou nts o f 
cargo, an d th at an  em bargo on su ch  
cargo is  a co n sid era ble  restrain t on th eir 
operation s. A P H IS h as d eterm ined th at 
cargo m ay b e carried  on  th ese aircraft, 
p rovid ed  th at it  w ou ld n ot im p ose any 
risk  o f in trod u cin g  a p lan t p est or 
an im al d isease in to  th e  U .S ., an d th at 
th e  cargo carried  w ou ld ,n ot requ ire any
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in sp ectio n . T h e re fore, w e p ropose th at 
n o  fresh fru its, fresh vegetables, p la n ts , 
u n p rocessed  p la n t p rod u cts, co tto n  or 
covers, su garcane, or fresh  or p ro cessed  
m eats w ou ld  be p erm itted  as cargo i f  th e  
a ircraft is  to  be elig ib le  for exem p tio n , 
as th ese item s carry p lan t p es ts or 
an im al d iseases and  w ou ld be su b jec t to 
in sp ec tio n  u n d er 7 C FR  ch ap ter m  and 
9 C FR  ch ap ter I, su bch ap ter D.

A d d itio n ally , w e p rop ose to m ake a 
n on su bstan tive ed ito ria l ch an ge to  
correct a typ ograp h ical error. S e c tio n  
35 4.3 (e)(2)  cu rren tly  reads "T h e  
fo llow ing  categories o f  co m m ercia l 
a ircraft are  exem p tin g  from  paying an 
A PH IS u ser fe e ."  W e w ou ld  correct 
“ex em p tin g” to read “ e x e m p t."

Phytosa nita ry Certif icates

W e are a lso  proposing  to  set a u ser  fee 
for th e issu an ce o f  p h ytosan itary  
certifica tes for reexp o rt o f  low  valu e 
com m ercia l sh ip m en ts. “ C om m ercial 
sh ip m en t"  is  d efined in  th e  regu lation s 
as “ a sh ip m en t for gain or p ro fit ."  “ Low  
v a lu e "  is sp e cified  in  th e regu lation s at 
§ 354.3(g)(5)(i)(B )(2) to  m ean  a v alu e less 
than  $ 1 ,2 5 0  (see th e  fin al ru le  p u blish ed  
in  th e F e d e ra l R eg ister on Jan u ary  9 , 
1 9 9 2 , 57  FR  7 5 5 -7 7 3 , D ocket No. 9 1 -  
135).

In a d ocu m en t p u blish ed  in  th e 
F ed e ra l R eg is ter on  A u gust 7 ,1 9 9 1  (56  
F R  3 7 4 8 1 -3 7 4 9 9 , D ocket No. 9 1 -0 2 1 ) ,  
w e p rop osed to  ch arge a $ 3 0  u se r fee for 
th e  issu an ce o f  both  p h ytosan itary  
certificates  for th e exp ort o f  co m m ercia l 
sh ip m en ts and  p h ytosan itary  certifica tes 
for th e  reexp ort o f  co m m ercia l 
sh ip m en ts. T h e  ca lc u la tio n s  u sed  to  
arrive at th e  $ 3 0  figure are ex p lain ed  in  
th e proposed ru le . W e d id  n ot p rop ose 
to assess  separate fees for low  valu e 
com m ercia l sh ip m en ts. H ow ever, in  
resp on se to  th at p rop osed ru le , w e 
rece iv ed  a com m en t suggesting th at 
ca lcu la tio n  o f  u se r fees b e  tied  to  th e  
value o f  th e item  receiv in g  serv ice. Fo r 
exam p le, on e com m en ter stated th at 
som eon e exp ortin g  a $ 4 0  b o x  o f p la n ts 
sh ou ld  n ot h ave to  p ay  th e sam e fee for 
a p h ytosan itary  ce rtif ica te  as th e sh ip p er 
o f  a $ 2 0 ,0 0 0  load  o f  lu m ber. A P H IS 
agrees th at it  d oes take le ss  tim e an d 
effort to  issu e a certif ica te  for  a low  
valu e co m m ercia l sh ip m en t becau se 
sh ip p ers  u su a lly  brin g  th e ir  p la n ts to  an 
A P H IS office  for in sp ec tio n . In a  
d ocu m en t p u blish ed  in  th e F e d e ra l 
Register*on Jan uary 9 ,1 9 9 2  (57  F R  7 5 5 -  
77 3 , D ocket No. 9 1 -1 3 5 ) ,  w h ich  m ad e 
fin al th e p rop osed  ru le  d escribed  above, 
w e e x p la in ed  th at, based  on th is  
com m en t, w e w ere a m e n d i n g  th e 
regu lation s to  ch arge $ 1 9  for 
p h ytosan itary c ertif ica te s  for exp ort o f 
low  valu e sh ip m en ts. W e a ls o  ex p lain ed  
th at w e in ten d ed  to  p u blish  a p roposed

A PH IS u ser fee coverin g  p h ytosan itary 
certifica tes for reexp ort o f low  value 
com m ercia l sh ip m en ts in  an oth er 
d ocu m en t.

W e are n ow  p roposin g to  charge $ 1 9  
for issu an ce o f p h ytosan itary  certificates  
for reexp ort o f low  valu e com m ercia l 
sh ip m en ts. C urrently , a ll  p h ytosan itary  
certifica tes for reexp ort o f co m m ercia l 
sh ip m en ts carry a fee o f  $ 3 0 . A s 
ex p lain ed  above, issu in g  a certifica te  for 
a  regu lar co m m ercia l sh ip m en t 
gen erally  requ ires m ore serv ices by 
A P H IS p erson n el them for a low  valu e 
sh ip m en t. O ur p rop osed u ser fee o f  $ 1 9  
for reexp ort o f  low  valu e com m ercia l 
sh ip m en ts w ou ld  low er th e fee 
cu rren tly  requ ired  fo r reexp ort o f  th ese 
sh ip m en ts, en su rin g th at exp orters o f 
low  valu e co m m ercia l sh ip m en ts are 
charged  an  am ou nt m ore ap propriate for 
th e  serv ices th ey  receiv e.

W e are sp ecify in g  in  th e  regu lation  
that com m ercia l sh ip p ers can  take 
advantage o f  th is  low er u ser fee on ly  if:
(1) T h e sh ip p e r requ ests th e  low er fee. 
W e do n ot n orm a lly  estab lish  th e valu e 
o f  sh ip m en ts w e in sp ect. T h ere fore, i f  a 
sh ip p er w ish es  to be charged  th e  low er 
fee, th e  sh ip p er m u st brin g it  to  A P H IS ’ 
atten tion  th at th e sh ip m en t is  valu ed  at 
less th an $ 1 ,2 5 0 ; (2) th e item s to  b e 
in sp ec ted  are th e  sam e on es id en tified  
on th e  p h ytosan itary certificate . T h is  
verification  assu res th a t th e item s listed  
on th e certifica te  as low  valu e are  the 
sam e on es bein g  sh ip p ed ; an d (3) the 
sh ip m en t is  accom p an ied  by  an in v oice 
statin g  that th e sh ip m en t is w orth less 
th an  $ 1 ,2 5 0 .

Exe cutive  Orde r 12291 a nd Regula tory 

Fle xib ili ty Ac t

W e are issu in g  th is proposed  ru le  in  
con form an ce w ith  E xecu tiv e O rder 
1 2 2 9 1 , an d w e h ave d eterm in ed  th at it  
is  n ot a “ m ajor r u le ."  B ased  on 
in form ation  co m p iled  by  th e 
D ep artm en t, w e h ave d eterm in ed  th at 
th is  p rop osed ru le  w ou ld  h ave an  e ffec t 
on th e eco n om y o f  le ss  th an  $ 1 0 0  
m illio n ; w ou ld  n ot cau se a m ajor 
in cre ase in  c o s ts  or p rices  for 
con su m ers , in d iv id u a l in d u stries, 
Fed eral, S tate , or lo ca l govern m en t 
agen cies, or geograp h ic reg ion s; and 
w ou ld  n ot ca u se a s ig n ifican t ad verse 
effect on com p etitio n , em p loym en t, 
in v estm en t, p ro d u ctiv ity , in n ov atio n , or 
on th e ab ility  o f  U n ited  States-based  
en terp rises to  com p ete w ith  foreign- 
based  en terp rises in  d om estic  or export 
m arkets.

Aircra f t  Inspe ction Fee

T h is  p roposed ru le , i f  ad opted, w ou ld  
exp an d  the p resen t exem p tio n  o f 
com m u ter a ircraft w ith  30  or few er 
seats, w h ich  requ ire litt le  or n o

in sp ec tio n , to in c lu d e  com m u ter a ircraft 
w ith  6 4  or few er seats th at a lso  requ ire 
litt le  or n o  in sp ec tio n . B y  broad en in g  
th e  exem p tio n , v irtu a lly  a ll U .S . 
com m u ter a ir  se rv ices  w ou ld  be  exem p t 
from  th e  u ser fee charge. T h ere  are a few  
com m u ter a ircraft op eration s th at u se 
sligh tly  larger p lan es. H ow ever, th ese 
bu s in esse s op erate  p rim arily  betw een  
Canada an d  th e  U n ited  States. S in ce  
C anadian  rou tes are a lready  exem p t 
u nd er th e cu rren t regu lations, these 
a ircraft w ou ld  n ot be affected  by th is 
regu latory change.

T h e  Sm all B u sin ess  A dm in istration  
d efin es a sm a ll en tity  in  th e air 
tran sp ortation  in d u stry  as on e w ith  less 
than  1 ,5 0 0  em p loyees. It app ears a ll o f 
th e e n tit ie s  p o ten tia lly  affected by th is 
regu latory ch ange w ou ld  be con sid ered  
sm all. W h ile  it w as n ot p o ssib le  to 
d eterm in e th e  ex act n um ber o f affected 
com m u ter a irlin es , it h as becom e c lear  
th at a m ajor segm en t o f  th ese a irlin e  
operation s tran sp orts passengers and 
sm all am ou nts o f  cargo in  an d out o f  
F lo rid a an d P uerto  R ico  from  th e 
B ah am as and oth er d estin atio n s in  the 
C aribbean . In form ation  su bm itted  to  
A P H IS from  variou s p rivate com m u ter 
a ir lin es  in d ica tes th at th e  $ 7 6 .7 5  u ser 
fee h as h ad a sign ifican t im p act on the 
sm aller  a ir lin es , m aking  it  d ifficu lt for 
them  to  com p ete w ith  larger co m m ercia l 
a ir lin e  com p an ies. Fo r exam p le, 
passengers travellin g  on com m u ter-size 
a ircraft u ltim ate ly  pay a sh are o f the 
to tal u ser fee th a t is  11  tim es  greater 
than th e  sh are p aid  by  passen gers 
trav ellin g  on a 4 0 0 -sea t B 7 4 7 . T h is  per- 
p assen ger co st d ifferen tia l m akes it 
d ifficu lt for th e  sm all com m u ter a irlin es  
to  com p ete w ith  larger a ir lin es  for 
bu sin ess . T h e  com m u ter a ir lin es  
su bm ittin g  in form ation  in d ica ted  that 
broad en in g  th e exem p tio n  w ou ld  resu lt 
in  over 2 3 ,0 0 0  flights an n u a lly  th at 
w ou ld  n o  longer be  su b jec t to  th e  u ser 
fee. T h e  co st sav in gs w ou ld  be m ore 
th an  $ 1 .4  m illio n  an n u ally .

Phytosa nita ry Certif icates

T h is  p rop osed ru le , i f  ad op ted , w ou ld  
also  es tab lish  a u ser  fee for th e issu an ce 
o f  p h ytosan itary  certifica tes for reexp ort 
o f  low  valu e com m ercia l sh ip m en ts.
T h is  fee w ou ld  b e low er th an  th e  fee 
charged  for issu an ce o f  p h ytosan itary  
certif ica te s  for reexp ort o f com m ercia l 
sh ip m en ts. A P H IS cu rren tly  ch arges $ 3 0  
for su ch  certif ica te s  for com m ercia l 
sh ip m en ts, an d issu es  ap p roxim ately  
8 ,8 0 0  o f th ese  certif ica te s an n u ally . 
A p p roxim ately  1 0  p ercen t o f  th ese 
reexp ort certif ica te s are for low  valu e 
co m m ercia l sh ip m en ts. S in ce  the 
reso u rces  n eed ed  to  in sp ec t low  value 
co m m ercia l sh ip m en ts are n ot as great 
as th ey  are for regu lar com m ercia l



5 6 8 6 4 F e d e r a l  R e g i s t e r  / V o l. 5 7 , N o. 2 3 1  / T u e s d a y , D e c e m b e r  1 , 1 9 9 2  / P ro p o s e d  R u le s

sh ip m en ts, it seem s in ap p rop riate  to 
charge th e sam e fee. T h u s, A P H IS is 
proposing to charge $ 1 9  for issu an ce o f 
p h ytosan itary certif ica te s for reexp ort o f 
low  valu e com m ercia l sh ip m en ts. T h e 
$1 1 d ifferen ce resu lts in  a to tal savings 
o f ap p roxim ately  $ 9 ,6 8 0  an n u a lly  to 
th ose en tities requ iring  su ch  certificates .

In gen eral, botn  p rop osed ru le  
ch anges ease th e  regu latory bu rden  th at 
A PH IS u ser fees p lace  on sm all en tities . 
T h ese  p roposed ru le  ch an ges ap pear to 
be  app rop riate  w h en  con sid erin g  th e 
d ifferen ces in  resou rces  requ ired  for 
A PH IS in sp ec tio n  se rv ices  for sm all 
com m ercia l com m u ter a ircraft an d  low  
value cargo.

U n der th ese circu m stan ces, the 
A d m in istrator o f th e  A n im al an d P lan t 
H ealth In sp ectio n  S erv ice h as 
d eterm ined th a t th is action  w ou ld  n ot 
h ave a sig n ifica n t eco n o m ic  im p act on 
a su bstan tia l n u m ber o f  sm all en tities .

Executive  Orde r 12778

T h is  p rop osed ru le  h as b een  rev iew ed 
u nd er E xecu tiv e O rder 1 2 7 7 8 , C iv il 
Ju s tice  Reform . I f  th is  p rop osed ru le  is  
ad opted : (1) A ll S tate  an d lo ca l law s and 
regu lations th at are in  co n flic t  w ith  th is 
ru le w ill b e preem pted; (2) n o 
retroactive effect w ill be  g iven  to  th is  
ru le ; and (3) ad m in istrative p roceedin gs 
w ill n ot b e requ ired  before p arties m ay 
file  su it in  cou rt ch allen g in g  th is rule.

Pa pe rwork  Reduct ion Act

T h is  d ocu m en t co n ta in s n o  n ew  
inform ation  or record keepin g  
requ irem en ts u n d er th e Paperw ork 
R ed u ction  A ct o f  1 9 8 0  (44 U .S .C . 35 01  
et seq.).

Regula tory Reform: Less Burdensome or  

M ore  Ef f icient  Alte rna tives

T h e  D ep artm en t o f  A gricu ltu re is  
com m itted  to carrying  ou t its  statutory . 
and regu latory m an dates in  a m an ner 
th at best serves th e  p u blic  in terest. 
T h ere fore, w h ere legal d iscre tio n  
p erm its, th e  D epartm ent active ly  seeks 
to  prom u lgate regu lation s th at prom ote 
econ om ic  grow th, create  job s, are 
m in im ally  bu rd en som e, an d are easy  for 
th e  p u blic  to  u n d erstan d , u se, or com p ly  
w ith . In  sh ort, th e  D ep artm en t is 
com m itted  to  issu in g  regu lation s that 
m axim ize n et b en efits  to  so cie ty  and 
m in im iz e costs im p osed  by th ose 
regu lations. T h is  p rin c ip le  is  articu lated  
in  P resid en t B u sh ’s Janu ary 2 8 ,1 9 9 2 ,  
m em oran du m  to agen cy h ead s, an d  in  
E x ecu tiv e O rd ers 1 2 2 9 1  an d 1 2 4 9 8 . T h e  
D epartm ent ap p lies  th is  p rin cip le  to  th e 
fu ll ex ten t p o ssib le , co n sisten t w ith  law .

T h e D epartm ent h a s d evelop ed  and 
rev iew ed  th is regu latory p ro p osal in  
acco rd an ce w ith  th e se p rin cip le s. 
N on eth eless, th e  D epartm en t b eliev es

th at p u b lic  in p u t from  a ll in terested  
p erson s can  be availab le  to  en su rin g  that 
th e  fin al regu latory p rodu ct is  
m in im ally  bu rd en som e an d m axim ally  
effic ie n t. T h ere fore , th e D epartm ent 
sp e c ific a lly  seeks com m en ts and 
suggestion s from  th e  p u b lic  regarding 
an y less bu rd en som e or m ore e ffic ie n t 
a ltern ative th at w ou ld  accom p lish  th e  
p u rp oses d escribed  in  th e  proposal. 
C om m en ts suggesting le ss  bu rd en som e 
or m ore e ffic ie n t a ltern atives sh ou ld  be 
ad dressed  to  th e  agen cy as p rovided in 
th is  n otice .

L i s t  o f  S u b j e c t s  i n  7  C F R  P a r t  3 5 4

E xp orts, G overnm ent em p loyees, 
Im ports, P lan t d isease an d p ests, 
Q u aran tine, R eportin g and 
record keep in g  requ irem en ts, T rav el and 
tran sp ortation  exp en ses.

A ccord in gly , 7  C FR  part 3 5 4  w ou ld  be 
am en ded as follow s:

PART 354—OVERTIM E SERVICES 

RELATING TO  IM PORTS AND 
EXPORTS; AND USER FEES

1. T h e  au th ority  c ita tio n  for part 3 54  
w ou ld  co n tin u e  to  read  as fo llow s:

Authority: 7 U .S.C . 2 2 6 0 , 21 U .S .C . 1 3 6  
an d  1 3 6a ; 4 9  U .S .C  1 7 4 1 ; 7 C FR  2 .1 7 , 2 .5 1 , 
an d  3 7 1 .2 (c ).

2. In § 3 5 4 .3 , paragraph (e)(2), th e  
in trod u ctory  tex t an d paragraph (iv) 
w ou ld  b e revised to read  as follow s:

§  3 5 4 .3  U s e r  f e e s  f o r ce r t a in  in t e rn a t io n a l 

s e rv ic e s .

* * * * *
(e) * * *

(2) T h e  fo llow in g  categories o f  
co m m ercia l a ircraft are exem p t from  
paying  an A PH IS u ser fee:

(i) * * *

(iv) A n y p assen ger a ircraft w ith  6 4  or 
few er seats, w h ic h  is  n ot carryin g th e 
fo llow ing  cargo: Fresh  fru its, fresh 
vegetables, p la n ts , u n p rocessed  p lant 
p rodu cts, co tto n  or covers, su garcan e, or 
fresh or p ro cessed  m eats; an d w h ich  
d oes n ot offer m eal serv ice o th er th an  
beverages an d prepackaged  sn acks that 
do n ot co n ta in  m eats d erived  from  
ru m in an ts, sw in e, or p oultry  or fresh 
fru its an d fresh vegetab les. A ircraft 
exem p t from  th e  u ser fee u n d er th is 
paragraph w ou ld  s t ill be su b jec t to th e 
garbage h an d lin g  requ irem en ts fou nd in 
7 C FR  part 3 3 0 .4 0 0  an d 9 C FR  part 9 4 .5 . 
* * * * *

3. In § 3 5 4 .3 , paragraph (g)(5)(iii) 
w ou ld  be rev ised  to read as follow s:

§ 3 5 4 .3  U s e r  f e e s  f o r  In t e rn a t io n a ] 

s e rv ic e s .

* * * * *
(g) * * *

( 5 ) *  *  *

(iii)(A ) $ 3 0  for a  certifica te  for 
reexp ort o f  a com m ercia l sh ip m en t; or
(B) $ 1 9  for a ce rtif ica te  for reexp ort o f 
a low  valu e com m ercia l sh ip m en t, i f  th e 
fo llow in g  crite ria  are m et:

(1) T h e  item s be in g  sh ip p ed  are 
id e n tic a l to  th o se id e n tified  on th e  
p h ytosan itary  certificate ;

(2 ) T h e  sh ip m en t is  accom p an ied  by 
an  in v o ice w h ich  states th at th e item s 
bein g  sh ip p ed  are w orth  le ss  than 
$ 1 ,2 5 0 ; and

(3) T h e  sh ip p er requ ests th at the u ser 
fee charged  b e based on th e  low  value 
o f  th e  sh ip m en t;
* * * * * *

D o n e  in  W a s h in g to n , D C , th is  2 3 d  d a y  o f  
N o v e m b er 1 9 9 2 .

Lonnie J. King,

A ctin g  A d m in istrator, A n im al a n d  P lan t 
H ealth  In sp ectio n  S erv ice.

1FR D o c. 9 2 - 2 9 0 6 3  F ile d  1 1 - 3 0 - 9 2 ;  8 :4 5  am ] 
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Agricultural Marketing Service
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[D o c k e t  N o . F V -9 2 -1 0 0 P R ]

Kiwifruit Grown In California;

Proposed Rule To  Modify 
Administrative Rules Pertaining to 

Delinquent Assessments

AG EN CY: A gricu ltu ral M arketing Se rv ice, 
U SD A .

ACTI O N : P roposed  rule.

SUM M AR Y: T h is  p roposed ru le  w ou ld  
m od ify requ irem en ts p ertain in g to 
d elin qu en t assessm en ts  by  revisin g  the 
tim e p eriod  sp ecified  for tim ely  
p aym en t an d  ad ding a late p aym en t 
ch arge on d elin qu en t assessm e n ts ow ed 
by  h an d lers u n d er M arketin g O rder No. 
9 2 0  coverin g  k iw ifru it grow n in  
C alifornia . T h is  actio n  w ou ld con tribu te 
to  th e  effic ien t operation o f  th e program  
by  en su rin g  th at ad equ ate fun ds are 
av ailab le  to cov er bud geted  exp e n ses 
in cu rred  u n d er th e m arketin g order, and 
w ou ld  prom ote m ore equ itab le  
treatm en t o f k iw ifru it h an d lers.

D A TES : C om m en ts m ust b e received  by 
D ecem ber 3 1 ,1 9 9 2 .

AD D R ESSES: In terested  p erson s are 
in v ite d  to  su bm it w ritten  com m en ts 
co n cern in g  th is p rop osal to : D ocket 
C lerk, F ru it an d V egetab le D iv ision , 
A M S , U SD A , P .O . B o x  9 6 4 5 6 , room  
2 5 2 3 —S , W ash in gton , DC 2 0 0 9 0 -6 4 5 6 . 
T h re e co p ies  o f  a ll w ritten  m ateria l sh all 
b e su bm itted , an d th ey  w ill b e m ade 
av ailab le  for p u blic  in sp ec tio n  at th e 
o ffice  o f  th e D ocket C lerk during regular 
b u sin ess h ou rs. A ll com m en ts shou ld  
re feren ce th e d ocket n u m ber an d the
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date an d  page n um ber o f  th is  issu e o f  
th e F ed e ra l R eg ister.

FOR  FU R TH ER  IN FOR M ATION  C O N TA C T; 

C arolin e G. T h o rp e, M arketin g O rder 

A dm in istration  B ra n ch , Fru it an d 
V egetab le D iv isio n , A M S, U SD A , P .O . 
B o x  9 6 4 5 6 , room  2 5 2 5 —S , W ash in gton , 
DC 2 0 0 9 0 -6 4 5 6 , te lep h o n e (2 0 2 ) 7 2 0 -  
8 1 3 9 ; or Robert Curry, C aliforn ia  
M arketin g F ie ld  O ffice , M arketin g O rd er 
A d m in istration  B ra n ch , Fru it an d 
V egetable D iv isio n , A M S, U SD A , 2 2 0 2  
M onterey  Street, S u ite  1 0 2 B , Fresn o , CA 
9 3 7 2 1 ; te lep h o n e (209 ) 4 8 7 -5 9 0 1 . 

SU P P LEM EN TAR Y IN FO R M ATI ON : T h is  ru le  
is proposed u n d er M arketin g A greem ent 
and O rder No. 9 2 0  (7  C FR  part 9 2 0 ), 
both  as am en d ed , regu lating th e 
h an d lin g  o f  k iw ifru it grow n in  
C alifornia . T h e  m arketin g agreem en t 
and  order are au th orized  by  th e 
A gricultu ral M arketin g A greem en t A ct 
o f  19 3 7 , as am en ded  (7 U .S .C . 6 0 1 -6 7 4 ) ,  
h erein after referred  to  as th e  A ct.

T h is  p rop osed ru le  h as been  rev iew ed 
by th e  D ep artm en t o f  A gricu ltu re 
(D epartm ent) in  accord an ce w ith  
D ep artm en tal R egu lation  1 5 1 2 -1  an d 
th e  criteria  con ta in ed  in  E x ecu tiv e 
O rder 12 2 9 1  an d  h as been  d eterm in ed  
to  be  a  “n on -m aior” ru le .

T h is  proposed  ru le  h as b een  review ed  
u n der E x ecu tiv e O rder 1 2 7 7 8 , C iv il 
Ju s tice  R eform . U n d er th e  p ro vis io n s o f 
th e  m arketin g ord er n ow  in  effect, 
k iw ifru it are su b je ct to  assessm en ts. A n  
assessm en t rate es tab lish ed  u n d er th e 
m arketin g ord er is  in ten d ed  to  be 
ap p licab le  to a ll assessable  k iw ifru it 
h an dled  during a fisca l p eriod . I f  
adopted, th is proposed  ru le  w ou ld  
m od ify requ irem en ts p ertain in g  to 
d elin qu en t assessm en ts  by  rev isin g  th e 
tim e p eriod  sp ecifie d  for tim ely  
p aym ent and ad ding a  late  p aym en t 
charge on d elin q u en t assessm en ts  ow ed 
by h an d lers. T h is  proposed  ru le  w ou ld  
n ot p reem pt any  state  or lo ca l law s, 
regu lation s, or p olic ie s , u n le ss  th ey  
p resen t an irreco n cila b le  c o n flic t  w ith  
th is rule.

T h e  A ct p rovid es th at ad m in istrative  
p roceed in gs m ust be  exh au sted  before 
p arties m ay file  su it  in  cou rt. U n d er 
se ctio n  60 8 c(1 5 )(A ) o f  th e A ct, an y  
h an d ler su b jec t to an ord er m ay file  
w ith  th e Se cretary  a  p etition  statin g  th at 
th e order, an y p rovision  o f  th e  order, or 
an y obligation  im p osed  in  co n n ec tio n  
w ith  th e ord er is  n ot in  accord an ce w ith  
law  an d requ estin g  a m od ifica tio n  o f  th e 
order or to be  exem p ted  th erefrom . S u ch  
h an d ler is afford ed  th e  op p ortu n ity  for 
a h earin g on th e p etition . A fter th e 
h earin g th e  Se cre tary  w ou ld  ru le  on th e  
p etition . T h e  A ct p ro vid es th at th e 
d istrict cou rt o f  th e U n ited  S ta tes in  an y 
d is tric t in  w h ic h  th e h an d le r is  an

in h abitan t, or h as h is  or h er p rin cip a l 
p lace  o f b u sin ess, h as ju risd ic tio n  in  
equ ity  to  rev iew  th e S ecre ta ry ’s ru ling  
on th e  p etition , provid ed  a b ill  in  equ ity  
is  filed  n ot later th an 2 0  days after date 
o f  th e en try o f  th e  ru lin g.

P u rsu an t to  requ irem en ts set forth in  
th e Regulatory F le x ib ility  A ct (RFA ), th e 
A d m in istrator o f  th e  A gricultu ral 
M arketing S erv ice (A M S) h as 
con sid ered  th e eco n o m ic  im p act o f  th is  
p rop osal on sm all en tities .

T n e  p u rpose o f th e  R FA  is  to fit 
regu latory a ctio n s to  th e sca le  o f  
b u sin ess  su b jec t to  su ch  a ctio n s in  order 
th at sm all b u sin esse s w ill n ot be u n du ly  
or d isp rop ortion ately  burden ed . 
M arketing orders issu ed  p ursu an t to th e 
A ct, an d ru les issu ed  thereu n d er, are 
u n iqu e in  th at th ey  are brought about 
through group actio n  o f  esse n tia lly  
sm all en tit ie s  a ctin g  on th e ir  ow n 
beh alf. T h u s, both  statu tes h ave sm all 
en tity  orien tation  an d com p atib ility .

T h ere are ap p roxim ately  8 0  h an d lers 
o f C aliforn ia  k iw ifru it su b jec t to 
regu lation  u n d er th e  m arketin g order 
an d ap p roxim ately  6 5 0  k iw ifru it 
p rod u cers in  th e  p ro d u ction  area, th e 
S m all B u sin ess A d m in istration  (13 C FR 
1 2 1 .6 0 1 ) h as d efin ed  sm all agricu ltu ral 
p rod u cers as th ose h avin g an n u al 
re ceip ts o f  less th an $ 5 0 0 ,0 0 0 , an d sm all 
agricu ltu ral se rv ice firm s are d efin ed  as 
th o se w h ose an n u a l receip ts  are less 
than  $ 3 ,5 0 0 ,0 0 0 . T h e m a jority  o f 
h an d lers an d p rod ucers o f  C aliforn ia 
k iw ifru it m ay be  c la ssified  as sm all 
en tities.

T h e  K iw ifru it A dm in istrative 
C om m ittee (com m ittee), th e agen cy 
resp on sib le  for lo ca l ad m in istration  o f 
th e  m arketin g order, m et on Ju ly  21 ,
1 9 9 2 , an d u n an im ou sly  recom m en ded 
m od ify ing  th e ad m in istrative ru les  in  
effect u n d er th e order p ertain in g to 
d elin q u en t h a n d ler  assessm en ts. T h e  
m od ifica tio n  w ou ld  rev ise th e  tim e 
p eriod  sp ec ified  for tim ely  p aym en t o f  
assessm e n ts ow ed by  h an d lers.

U n d er § 9 2 0 .4 1  o f th e  m arketin g 
order, ea ch  person w h o first h an d les 
k iw ifru it is  requ ired  to  pay a pro-rata 
sh are o f th e cost o f ad m in isterin g  th e  
program , th is  co st is  in  the form  o f  a 
u niform  assessm en t rate  ap p lied  to ea ch  
h an d le r’s  sh ip m en ts.

S e c tio n  9 2 0 .4 1  a lso  p rovid es th at i f  a 
h a n d ler  d oes n ot pay an assessm en t 
w ith in  th e  tim e p rescribed  by  th e  
com m ittee, th e  assessm en t m ay be 
su b jec t to  an  in terest or late  p aym en t 
charge, or  both. T h e  au th ority  to  
estab lish  late  p aym en t ch arges w as 
recen tly  add ed  to  th e  order and  becam e 
effective  on Febru ary  1 2 ,1 9 9 2 .

S e ctio n  9 2 0 .1 1 2  o f th e  ru les  and 
regu lation s in  effect u nd er th e order 
sp e cifie s th at d elin q u en t assessm e n ts be

su b jec t to  an  in terest charge o f  IV 2  ‘ 
p ercen t p er m on th. A ssessm en ts are 
con sid ered  to  be late  6 0  d ays after th e 
date o f  th e  in v o ic e  sen t to  th e h an d ler 
by  th e  com m ittee. T h is  ru le  prop oses a 
rev ision  in  th e d ea d lin e for assessm en t 
p aym en ts to  recogn ize d ifferent b illin g  
p ro ced u res th at are based upon th e tw o 
m ethods in  w h ich  h an d lers m ay ch o ose  
to  h ave th e ir  k iw ifru it in sp ected .

K iw ifru it grow n in  C aliforn ia  is 
h arvested in  late  Sep tem ber or early 
O ctober. T h e  fruit is  p acked  sh ortly  after 
h arvest an d m u ch  o f  it is p laced  into 
storage u n til sh ip m en t. T h e  prim ary 
sh ip p in g  season  ex ten d s through the 
follow in g  M ay, a lth ou gh  som e fruit is 
m arketed d uring th e  su m m er m on ths.

W h en ever qu ality  or size 
requ irem en ts are in  effect for C aliforn ia  
k iw ifru it, h an d lers are required  to h ave 
th e ir  fruit in sp ec ted  and certified  as 
m eetin g  th ose requ irem en ts. H andlers 
h ave a ch o ic e  o f tw o d ifferent 
in sp ec tio n  m eth od s, referred to as “ in ­
l in e ” an d “b lo ck ” in sp ectio n . W ith  in ­
lin e in sp ec tio n , K iw ifru it is  in sp ected  
during d ie  p ack in g  p rocess, p rior to 
storage. W ith  b lo ck  in sp ec tio n , the 
k iw ifru it is  in sp ected  after it h as been  
p acked. B lo ck  in sp ec tio n s are typ ica lly  
p erform ed  ju st p rio r to ship m en t.

T h e  com m ittee b ills  h an d lers for 
assessm e n ts on a m on th ly  ba sis , w ith  
in v o ices ty p ica lly  prepared th e last day 
o f  ea ch  m on th. F o r fruit th at is 
in sp ected  in -lin e , th e b illin g  period ru ns 
from  th e  first to th e last o f  th e  m on th, 
arid in v o ic e s are m ailed  th e en d o f th e 
su cceed in g  m on th . Fo r b lo ck -in sp ected  
fru it, th e  b illin g  p eriod  ru ns from  th e 
16th  o f  on e m on th  through th e 15th  o f 
th e n ex t m on th; in v oices are prepared at 
th e en d  o f  the fo llow ing  m onth. T h u s, 
u n d er cu rren t p roced ures, th e tim e 
lap se from  the en d  o f th e b illin g  period  
through  th e  date o f in vo ice  is  about 30  
days for h an d lers u tiliz in g  in -lin e 
in sp ectio n  an d about 45  days for 
h an d lers ch oosin g  b lo ck  in sp ectio n .

A s p rev iou sly  in d ica ted , assessm en t 
p aym en ts are cu rren tly  d eem ed to  be 
d elin q u en t i f  th ey  are n ot received  
w ith in  6 0  days o f th e in v oice date. 
B ecau se  in v o ices are prepared at the 
en d  o f  ea ch  m on th , h an d lers u tiliz in g  
in -lin e  in sp ec tio n s h ave 90  days after 
th e en d  o f  th e  b illin g  p eriod  in  w h ich  
to pay assessm en ts  before th ey  are 
d eem ed  d elin q u en t. T h is  tim e is 
exten d ed  to  about 105 days for h an d lers 
ch oo sin g  b lo ck  in sp ec tio n s.

T h is  actio n  p rop oses revisin g  
§ 9 2 0 .1 1 2  to. p rovid e th at assessm en ts 
d ue on in -lin e  in sp ec te d  k iw ifru it be 
con sid ered  late  i f  n ot received  w ith in  60  
d ays o f in v o ice , an d th ose d ue on b lock- 
in sp ected  k iw ifru it b e d eem ed late  i f  n ot 
receiv ed  w ith in  45  days o f in vo ice . T h is
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ch ange w ou ld  equ a lize th e  tim e, 

betw een  th e  en d  o f  th e b illin g  p eriod  
and  th e d ead lin e  for rece ip t o f 
assessm en ts and sh o u ld  therefore 
prom ote m ore u niform  treatm en t o f 
h an dlers.

T h is  ru le  a lso  p rop oses esta b lish in g  a 
10  p ercen t late ch arge on assessm en ts 
th at are receiv ed  30 days or m ore after 
th ey  are due. T h e  10  p ercen t charge 
w ou ld  app ly on ly  to th e la te  assessm en t 
and  n ot to accru e d  in terest, an d w ould 
n ot be com p oun d ed.

T h e  tim ely  p aym en t o f  assessm e n ts is 
im p ortan t to  th e e ffic ien t fu n ctio n in g  of  
th e  m arketin g order program . T h e  
com m ittee in cu rs  ex p e n ses  on a 
con tin u o u s ba sis an d m ust b e assured  of 
a p o sitive cash  flow  in  order to  m eet its 
fin a n c ia l ob ligation s. T h e  estab lish m en t 
o f  a late p aym en t ch arge, in  ad d ition  to 
th e  cu rren t in teres t ch arge, w ou ld  
provid e ad d itio n al in cen tiv e  for 
h an d lers to  rem it th e ir  a ssessm e n ts in  a 
tim ely  m an ner. T h is  actio n  sh ou ld  
th erefore con tribu te  to  th e  effic ien t 
op eration o f th e  program .

B ased  on th e above, th e A d m in istrator 
o f  th e A M S  h as  d eterm in ed  th at th is 
ac tio n  w ou ld  n ot h ave a  s ig n ifican t 
eco n o m ic  im p a ct on  a su bstan tia l 
n u m ber o f sm all en tities .

A  30-d ay  com m en t p eriod  is  p rovid ed  
to  a llow  in terested  p erson s  to  resp on d  
to  th is p roposal. A ll w ritten  com m en ts 
tim ely  rece iv ed  w ill be  con sid ered  
before a  fin a l d eterm in atio n  is  m ad e on 
th is  m atter.

L i s t  o f  S u b j e c t s  i n  7  C F R  P a r t  9 2 0

K iw ifru it, M arketin g  agreem en ts.
F o r th e  reason s set forth in  th e 

p ream ble, it  is  p rop osed  th at  7 C FR  p art 
9 2 0  be am en ded as follow s:

PART 920— KIWIFRUIT GROWN IN 
CAUFOR NIA

1. T h e  au th ority  c ita tio n  for 7 C FR  
part 9 2 0  con tin u es to  read  as fo llow s:

Authority: S e c s .  1 - 1 9 ,  4 8  S ta t . 3 1 ,  as  
a m e n d e d ; 7  U .S .C . 6 0 1 - 6 7 4 .

2. S e c tio n  9 2 0 .1 1 2  is  rev ised  to  read 
as follow s:

§  9 2 0 .1 1 2  La t e  p a ym e n t s .

P u rsu an t to  § 9 2 0 .4 1 (a ), in te re st w ill 
b e charged  at a 1 .5  p ercen t m on th ly  
sim p le  in tere st rate . A ssessm en ts  for 
k iw ifru it in sp ec ted  in -lin e  sh all be 
d eem ed  late  i f  n ot receiv ed  w ith in  6 0  
days o f  in vo ice . A ssessm en ts for b lock- 
in sp ected  k iw ifru it sh a ll b e  d eem ed  late  
i f  n ot receiv ed  w ith in  45  days o f  
in v oice . A 10  p e rce n t la te  charge w ill b e 
assessed  w h en  p aym en t be com es 30  
days late . In terest and  late  p aym en t 
charges sh a ll be  ap p lied  on ly  to  th e 
overdu e a ssessm en t.

D a ted : N o v e m b er 2 3 ,1 9 9 2 .

Robert C  Keeney,

D ep u ty  D irector, F ru it a n d  V eg eta b le  D iv ision . 

[F R  D o c . 9 2 - 2 9 0 1 2  F i le d  1 1 - 3 0 - 9 2 ;  8 :4 5  am ] 
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Almonds Grown in California;

Proposed Rule to Revise Regulations 

Concerning Crediting for Advertising 

and Promotion

A G EN C Y: A gricu ltu ral M arketin g Se rv ice, 
U SD A .

A CTI O N : P rop osed rule.

SUM M AR Y: T h is  proposed ru le  in v ites 
com m en ts on rev ision s  to th e 
ad m in istrative ru les  an d  regu lations 
estab lish ed  u n d er th e Fed eral m arketing 
order for C aliforn ia  a lm on d s, w h ich  
d escribe co n d itio n s u n d er w h ich  
h an d lers  m ay receive  cred it against th e ir  
assessm e n ts for p aid  ad vertising . T h is  
p rop osal w ou ld : (a) L im it cred it again st 
h an d le rs ’ assessm en t ob ligation s for 
p aid  outdoor ad vertisin g  in  certain  
alm on d  p rod ucin g cou n tie s to  th ose 
ad vertisem en ts th at d irec t con su m ers to 
a p articu lar store or ou tlet for alm ond s. 
C urrently , m an y ou tdoor ad vertisem en ts 
are d irected  at grow ers; an d (b) d isallow  
cred it against h an d lers’ assessm en t 
ob ligation s for p aid  ad vertisin g p laced  
in  p u blica tio n s th at target th e  farm ing or 
grow er trade. T h e  ch anges are in ten d ed  
to  b etter  ad d ress th e in ten t o f  th e 
regu lation s w h ic h  is  to  prom ote th e  sale, 
con su m p tion , or u se o f  C aliforn ia  
a lm ond s. T h is  actio n  is  based  on a 
recom m en d ation  o f th e A lm on d  B oard  
o f  C aliforn ia  (B oard ), w h ic h  is 
resp o n sib le  for lo ca l ad m in istration  of  
th e order. T h e  B oard  b e liev es that 
ad vertisem en ts targetin g grow ers are n ot 
effectiv e in  prom oting th e  sa le , 
con su m p tion , or u se o f  C aliforn ia 
a lm ond s.

D A TES : C om m en ts m ust b e receiv ed  on 
or befo re D ecem ber 3 1 ,1 9 9 2 .
AD D R ESS ES: In terested  p erson s are 
in v ite d  to  su bm it w ritten  com m en ts 
con cern in g  th is  action . C om m en ts m ust 
b e sen t in  trip lica te  to  th e  D ocket C lerk, 
M arketin g O rder A d m in istration  
B ra n ch , F&V, A M S , U SD A , room  2 5 2 3 -  
S , P .O . B o x  9 6 4 5 6 , W ash in gton , DC 
2 0 0 9 0 -6 4 5 6 . C om m en ts sh ou ld  
re feren ce th e  date an d page n u m ber o f 
th is  issu e o f  th e  F e d e r a l  R e g i s t e r  an d 
w ill b e m ad e av ailab le  for p u blic  
in sp ectio n  in  th e  O ffice  o f  th e D ocket 
C lerk  during regu lar b u sin ess h ou rs.

FOR  FU R TH ER  IN FOR M ATION  C O N TA C T: 

K ath leen  M . F in n , M arketin g  S p ec ia lis t,

M arketin g O rd er A d m in istration  
B ra n ch , F ru it an d V egetab le D ivision , 
A M S, U SD A , room  2 5 2 3 - S . ,  P .O . B o x  
9 6 4 5 6 , W ashington , DC 2 0 0 9 0 -6 4 5 6 ; 
te le p h o n e: (202) 7 20—21 7 0 . 

SU P P LEM EN TAR Y IN FOR M ATION : T h is  
p rop osed ru le  is  issu ed  u n d er M arketing 
A greem ent an d O rd er No. 9 81  (7 C FR  
part 9 8 1 ), as am en d ed , regu latin g the 
h an d lin g  o f a lm on d s grow n in 
C alifornia . T h e  m arketin g agreem ent 
an d order are su bm itted  by  th e 
A gricu ltu ral M arketin g A greem en t A ct 
o f 1 9 3 7 , as am en ded (7  U .S .C . 6 0 1 -6 7 4 ) , 
h erein after referred to  as th e  A ct.

T h is  ru le  h as b een  review ed  by  the 
U .S . D epartm ent o f  A gricu ltu re in  
accord an ce w ith  D epartm ental 
R egu lation  1 5 1 2 -1  an d th e criteria  
con tain ed  in  E x ecu tiv e O rder 1 2 2 9 1  and 
h as b ee n  d eterm in ed  to be a “ n o n ­
m a jo r” ru le .

T h is  proposed  ru le  h as b een  rev iew ed  
u n d er E x ecu tiv e O rder 1 2 7 7 8 , C iv il 
Ju s tice  Reform . T h is  p rop osed  actio n  is 
n ot in ten d ed  to  h ave retroactive effect. 
T h is  p rop osed ru le  w ill n ot p reem p t any 
State  or lo ca l law s, regu lation s, or 
p o lic ie s , u n le ss  th ey  p resen t an 
irreco n cila b le  co n flic t  w ith  th is rule.

T h e  A ct p rovid es th at ad m in istrative 
p ro ceed in gs m ust b e exh au sted  before 
p arties m ay file  su it in  cou rt. U n der 
se ctio n  8c(15)(A ) o f  th e  A ct, an y h an d ler 
su b jec t to an  order m ay file  w ith  the 
Secretary  a p etition  statin g th at the 
order, an y p ro vision  o f  th e  order, or any 
obligation  im p o sed  in  con n ec tio n  w ith  
th e prder is  n o t in  accord an ce w ith  law  
an d requ esting  a m od ifica tio n  o f the 
order or to  b e  exem p ted  therefrom . A 
h a n d ler  is  afforded  th e op p ortun ity  for 
a h earin g  on  th e p etition . A fter a h earin g 
th e  Secretary  w ou ld  ru le  on th e  p etition . 
T h e  A ct p rovid es th at th e  d is tric t cou rt 
o f  th e  U n ited  S ta tes in  an y d is tric t in  
w h ich  th e  h an d ler is an  in h abitan t, or 
h as h is  p rin cip a l p la ce  o f  b u sin ess, h as 
ju risd ic tio n  in  equ ity  to rev iew  th e 
Se cre ta ry ’s ru lin g  on th e  p etition ,

firovided a b il l  in  equ ity  is filed  n ot 
ater th an 20  d ays after d ate o f en try of 

th e  ru ling.
P u rsu an t to  requ irem en ts set forth in 

th e  Regulatory F le x ib ility  A ct (RFA ), the 
A d m in istrator o f  th e  A gricultu ral 
M arketin g  S e rv ice  (A M S) h as 
con sid ered  th e econ om ic  im p act o f th is 
proposed  ru le  on sm all en tities .

T h e  p u rp ose o f th e  R FA  is to fit 
regu latory actio n s to th e  sca le  o f  
b u sin ess su b jec t to  su ch  a ctio n s in  order 
th at sm all b u sin esse s w ill n ot be u nd u ly 
or d isp ro p ortion ately  burden ed . 
M arketin g orders issu ed  p u rsu ant to the 
A ct, an d ru les  issu ed  thereu n d er, are 
u n iq u e in  th a t th ey  are brought about 
through  group actio n  o f  essen tia lly


