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provisions of E .0 .12291. Accordingly, 
this action is not subject to those 
provisions of E .0 .12778 which are 
contingent upon review by OMB. 
Nevertheless, the Deputy A ssistant 
Adm inistrator has determ ined that this 
is not a  “m ajor rule,” as that term is 
used in E .0 .12291, and  that it would 
otherwise m eet the applicable standards 
of sections 2(a) and 2(b)(2) of E .0 .12778.

List of Subjects in 21 CFR Part 1308

Adm inistrative practice and 
procedure, Drug traffic control, 
Narcotics, Prescription drugs.

Under the authority vested in the 
Attorney G eneral by title XIX of Public 
Law 101-647, as delegated to the 
Adm inistrator of the DEA pursuant to 21 
U.S.C. 871(a) and 28 CFR 0.100, and 
redelegated to the Deputy A ssistant 
Adm inistrator, Office of Diversion 
Control in 28 CFR 0.104, appendix to 
subpart R, section 7(g), the Deputy 
A ssistant A dm inistrator of the Office of 
Diversion Control hereby adopts as a 
final rule, the interim rule am ending 21 
CFR 1308.34 which w as published a t 57 
FR 32423 on  July 22,1992, with the 
following changes:

P A R T  1 3 0 8 — S C H E D U L E S  O F  

C O N TR O L L E D  S U B S TA N C E S

1. The authority citation for 21 CFR 
part 1308 continues to read  as  follows:

A u th o rity : 21 U .S .C . 811. 812. 8 7 1 (b ), u n le ss  

o th e rw is e  n o te d .

2. In § 1308.34 the table is revised to 
read  as follows:

§ 1308 .34  Ex e m p t  a na bo lic ste ro id  

products .

T a b l e  o f  E x e m p t  An a b o l ic  S t e r o i d  P r o d u c t s

Trade name

Androgyn L A _ _____ ___ ______

Andro-Estro 9 0 - 4 ................... ...... „ ...... ......

depANDROGYN........................... :...............

DEPO-T.E___ ______ ._______ ________ ;...

depTESTRO GEN ......... .................................

Duomone...__ ___ ___ __ _____________ _

DURATESTRIN....»..... _______ __________

DUO-SPAN II.........______ __________

E stratest__ ___ _______ __________ ______

Estratest HS________________ ________

PAN ESTRA T E ST ............... _............. ...........

Premarin with Methyltestosterone....... .........

Premarin with M ethyltestosterone................

T E ST -E ST R O  Cypionates.......... ..................

T estosterone Cyp 50 Estradiol Cyp 2 ...........

Testosterone Cypionate— Estradiol Cypion- 
ate Injection.

T estosterone Cypionate—Estradiol Cypion
ate Injection.

T estosterone Cypionate— Estradiol Cypion
ate Injection.

Testosterone Enanthate—Estradiol Valer
a te  Injection.

Testosterone Enanthate— Estradiol Valer
a te  Injection.

Company ) NDC No.

Forest Pharmaceuticals, S t  Louis, MO..... 0456 -1 0 0 5 ...

Rugby Laboratories, Rockville Centre, N Y ... 0 5 3 6 -1 6 0 5 .. .

Forest Pharmaceuticals, S t  l  nuis, MO 0 4 5 6 -1 0 2 0 .:

Quality R esearch  Pharm., Carmel, IN 5 2 7 6 5 -2 5 7  .

Martica Pharmaceuticals, Phoenix, AZ.......... 5169 8 -2 5 7

Wintec Pharmaceutical. Pacific, MO. 5 2 0 4 7 -3 6 0

W.E. Hauck, Alpharetta, G A .................. ...... 4 3 7 9 7-016» .

Phmedics Laboratories, Gardena. C A ........... 0 6 84-0 102 ...

Solvay Pharmaceuticals, Marietta, G A .......... 0032 -1 0 2 6 ...

Solvay Pharmaceuticals, Marietta, G A .......... 0 0 3 2 -10 23 ...

Pan American Labs, Covington, LA........... ... 0 5 2 5 -0 1 7 5

Ayerst Labs. Inc., New York, NY................... 0 0 4 6 -0 8 7 9

Ayerst Labs. Inc., New York, NY.................... 0 0 4 6 -0 8 7 8

Rugby Laboratories, RockvHfe Centre, N Y .... 0 5 3 6-9470....

I.D.E.-Interstate, Amityville, NY..:.................. 0 8 1 4 -7 7 3 7

B est Generics. No. Miami B each, FI 5 4 2 7 4 -5 3 0

Schein Pharmaceuticals, Port Washington, 0 3 64-661 1 ....
NY.

Steris Labs, ine., Phoenix, AZ....................... 0 4 0 2 -0 2 5 7

Schein Pharmaceuticals, Port Washington, 036 4 -6 6 1 8 ....
NY.

Steris Labs. Inc., Phoenix, A Z....................... 040 2 -0 3 6 0 ....

Form

JÜ Vial...........

.... Vial...........

-  Vial»»™.-»

.... Vial....;.__

Vial.™.... »,

™ Vial............

Vial_____

... Vial..... .

... T B .............

™ T B .............

... Vial______

... T B .............

... T B ......__

... Vial............

... Vigl............

... Vial.......... .

... Vial........ ....

... Vial............

... Vial...... .....

... Vial.....___ i

Ingredients Quantity

Testosterone enanthate..
Estradiol valerate...........
Testosterone enanthate..
Estradiol valerate............
T estosterone cypionate..
Estradiol cypionate ... .....
T estosterone cypionate..
Estradiol cypionate...... .
Testosterone cypionate..
Estradiol cypionate.........
T estosterone enanthate..
Estradiol valerate............
T estosterone cypionate..
Estradiol cypionate...... ..
T estosterone cypionate..
Esterified cypionate........
Esterified estrogens____
Methyltestosterone ™ ......
Esterified estrogens........
M ethyltestosterone......
T estosterone cypionate..
Estradiol cypionate....__
Conjugated e strog en s....
M ethyltestosterone.........
Conjugated estrog ens ....
M ethyltestosterone.........
T estosterone cypionate...
Estradiol cypionate.........
T estosterone cypionate...
Estradiol cypionate..........
Testosterone cyp ionate...
Estradiol cypionate.........
T estosterone cypionate...
Estradiol cypionate...... ...
T estosterone cypionate...
Estradiol cypionate......
T estosterone enanthate...
Estradiol valerate....... .....
Testosterone enanthate... 
Estradiol valerate.............

90  mg/ml 
4  mg/ml 
90  mg/ml 
4  mg/ml 
50  mg/ml 
2  mg/ml 
50 mg/ml 
2  mg/ml 
50 mg/ml 
2  mg/ml 
90  mg/ml 
4  mg/ml 
50  mg/ml 
2  mg/ml 
50  mg/ml 
2  mg/ml
1.25 mg 
2 .5  mg 
0 .62 5  mg
1.25 mg 
50 mg/ml 
2  mg/ml
1.25 mg
10.0  mg 
0.6 2 5  mg
5.0 mg 
50 mg/ml 
2  mg/ml 
50 mg/mi 
2  mg/ml 
50 mg/ml 
2  mg/ml 
50 mg/ml 
2  mg/ml 
50 mg/ml 
2  mg/ml 
90  mg/ml 
4. mg/ml 
90  mg/ml 
4 m g/ml

* * * * *

D a te d : N o v e m b e r 1 6 ,1 9 9 2 .

G e n e  R . H a ls l ip ,

D e p u t y  A s s i s t a n t  A d m i n i s t r a t o r ,  O f f i c e  o f  
D iv e r s io n  C o n tr o l ,  D r u g  E n f o r c e m e n t  
A d m i n i s t r a t i o n .

[F R  D o c . 9 2 -2 8 4 9 4  F ile d  1 1 -2 3 -9 2 ;  8 :4 5  a m j 

BILLIN G  C O P E  4 4 1 0 -0 9 -M

O F F I C E  O F  N A TI O N A L  D R U G  

C O N TR O L  P O L I C Y

21  C F R  P a r t  1 4 0 3

U n i f o rm  A d m in i s t r a t i v e  R e q u i r e m e n t s  

f o r  G r a n t s  a n d  C o o p e r a t i v e  

A g r e e m e n t s

A G E N C Y : Office of N ational Drug Control 
Policy.

A C T I O N : Final rule.

S U M M A R Y : On M arch 12,1987, President 
Reagan directed all affected agencies to 
issue a grants m anagem ent common rule 
(the “Common Rule”) to adopt 
governm ent-wide term s and conditions 
for grants to S tate  and local 
governm ents. O n M arch 11,1988, the 
Common Rule w as published in the 
Federal Register. From its inception in 
January 1989, the Office of National 
Drug Control Policy (ONDCPJ has had
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no authority  to m ake grants to S tate  and 
local entities. Consequently, ONDCP 
never adopted the Common Rule.

This final rule is identical to the 
Common Rule, and describes the 
procedures ONDCP will follow in 
aw arding and adm inistering grants and 
cooperative agreem ents pursuant to the 
Executive Office Appropriations Act of 
1993, and any additional grant-making 
authority ONDCP may have in the 
future.

E F F E C T I V E  D A T E :  This regulation is* 
effective Novem ber 24,1992.

F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :  

M atthew C. Ames, Office of the General 
Counsel, Office of National Drug Control 
Policy, W ashington, DC 20500, (202) 467- 
9840.

S U P P L E M E N TA R Y  I N F O R M A TI O N :  

Background

The Office of National Drug Control 
Policy (ONDCP) w as created  by the 
Anti-Drug Abuse Act of 1988, Pub. L. 
100-690, 21 U.S.C. 1501 e t  s e q . ("the 
Anti-Drug Abuse A ct”), and w as 
charged with the developm ent and 
coordination of national policy tow ard  
illegal drugs. The Anti-Drug A buse Act 
authorized ONDCP to establish High 
Intensity Drug Trafficking A reas 
(HIDTAs) to improve coordination 
among Federal, State, and local law  
enforcem ent agencies and increase 
Federal resources devoted to combatting 
drug trafficking in the  HIDTAs.

The Executive Office A ppropriations 
Act of 1993, Pub. L. 102-393,106 Stat. 
1729,1741 (the “A ppropriations A ct”), 
requires ONDCP to transfer funds 
appropriated for the HIDTAs to ,
applicable agencies within 90 days of 
the enactm ent of the A ppropriations 
Act. Until the A ppropriations Act 
becam e law, ONDCP had  no authority 
to m ake grants to S tate or local 
governm ents, and consequently had 
never issued grant m anagem ent 
regulations. If it is to  comply with the 90- 
day limit imposed by the Act, however, 
ONDCP m ust issue such regulations 
imm ediately. Consequently, this final 
rule, which is identical to the common 
rule published a t 53 FR 8087 on M arch 
11,1988 (the “Common Rule”), and 
adopted by all other Federal agencies 
and  departm ent’s with grant-m aking 
authority, is effective Novem ber 24,
1992.

Appendix A of the regulations 
consists of OMB Circular A-128, which 
w as issued by the Office of M anagem ent 
and Budget on April 12,1985, and 
published in the Federal R egister a t 50 
FR 19114 on M ay 6,1985.

Justification For Lack of Notice

The Adm inistrative Procedure Act 
requires agencies to give the public 
notice before a rule takes effect, unless 
the agency shows that it has good cause 
to do otherwise. ONDCP believes that 
there is good cause to invoke this 
exception in this instance, for two 
reasons. First, the Congress has imposed 
the time lim itation referred to above, 
which m akes it im perative for ONDCP 
to act quickly. Second, the rule is 
identical to the Common Rule, which 
has been adopted by a t least 25 other 
Federal agencies, and has been in effect 
for over four years. The public has 
already received am ple notice of the 
rule’s terms, and has had the 
opportunity to comment. Therefore, 
ONDCP has decided, for good cause 
under 5 U.S.C. 553(b)(B), not to publish a 
proposed rulemaking, and  to join the 
govem m entw ide final common rule.

List of Subjects in 21 CFR Part 1403

Drug traffic control, Grant programs, 
G rants adm inistration.

For the reasons set out in the 
pream ble, title 21, chapter III, of the 
Code of Federal Regulations is am ended 
by adding a new  part 1403 to read  as 
follows:

P A R T 1 4 0 3 — U N I F O R M  

A D M I N I S TR A TI V E  R E Q U I R E M E N TS  

F O R  G R A N TS  A N D  C O O P E R A TI V E  

A G R E E M E N TS  T O  S T A T E  A N D  L O C A L  

G O V E R N M E N TS

Subpa rt  A — Ge ne ra l 

Sec.
14 0 3 .1  P u rp o se  a n d  s c o p e  o f  th is  p a rt .
1 4 0 3 .2  S c o p e  o f  su b p a rt.
1 4 0 3 .3  D e fin itio n s .
1 4 0 3 .4  A p p lic a b ility .
1 4 0 3 .5  E ffe c t  o n  o th e r  i s s u a n c e s .
1 4 0 3 .6  A d d itio n s  a n d  e x c e p t io n s .

Su bpa rt  B— P re -Aw a rd  R e quire m e nts

1 4 0 3 .1 0  F o rm s  fo r  a p p ly in g  fo r  g ra n ts .
1 4 0 3 .1 1 S ta te  p la n s .
1 4 0 3 .1 2  S p e c ia l  g ra n t o r  su b g ra n t c o n d itio n s  

fo r  "h ig h -r is k ” g r a n te e s .

Subpa rt  C— P o st -Aw a rd  Re quire m e nts

FI N A N CI AL AD M I N I S TR ATI O N

1 4 0 3 .2 0  S ta n d a r d s  fo r  f in a n c ia l  m a n a g e m e n t 
s y s te m s .

1 4 0 3 .2 1 P a y m e n t.
1 4 0 3 .2 2  A llo w a b le  c o s ts .
1 4 0 3 .2 3  P er io d  o f  a v a ila b i l i ty  o f  fu n d s.
1 4 0 3 .2 4  M a tch in g  o r  c o s t  sh a rin g .
1 4 0 3 .2 5  P ro g ra m  in c o m e .
1 4 0 3 .2 6  N o n -F e d e ra l au d it .

CH AN G ES , P R O P ER TY, AN D  S U BAW AR D S

1 4 0 3 .3 0  C h a n g e s .
14 03 .3 1  R e a l  p ro p e rty .
1 4 0 3 .3 2  E q u ip m e n t.
1 4 0 3 .3 3  S u p p lie s .
1 4 0 3 .3 4  C o p y rig h ts .

1 4 0 3 .3 5  S u b a w a r d s  to  d e b a rre d  an d  
su sp e n d e d  p a r tie s .

1 4 0 3 .3 6  P ro cu re m e n t.
1 4 0 3 .3 7  S u b g ra n ts .

R EP O R TS , R ECOR D S , R ETEN TI O N , AN D  

EN FO R C EM EN T

1 4 0 3 .4 0  M o n ito rin g  a n d  re p o rtin g  p rog ram  

p e rfo rm a n c e .
14 03 .4 1  F in a n c ia l  re p o rtin g .
1 4 0 3 :4 2  R e te n tio n  a n d  a c c e s s  re q u ire m e n ts  

fo r  re c o rd s .
1 4 0 3 .4 3  E n fo rc e m e n t.
1 4 0 3 .4 4  T e rm in a tio n  fo r  c o n v e n ie n c e .

Subpa rt  D— Af te r-t h e -Gra n t  Re quire m e nts

1 4 0 3 .5 0  C lo se o u t.
1 4 0 3.51  L a te r  d is a llo w a n c e s  a n d  

a d ju s tm e n ts .
1 4 0 3 .5 2  C o lle c t io n  o f  a m o u n ts  d ue.

Subpa rt  E— Ent it le m e nt  [ R e se rve d  ]

A p p e n d ix  A  to  P a rt 1403— O M B  C irc u la r  A -  
1 2 8 , “ A u d it o f  S ta te  a n d  L o c a l G o v e rn m e n ts ”

A u th o rity : 5  U .S .C . 301.

S u b p a r t  A — G e n e ra l

§ 1403.1 P urpose  a nd sco p e  o f  th is pa rt .

This part establishes uniform 
adm inistrative rules for Federal grants 
and cooperative agreem ents and 
subaw ards to State, local and Indian 
tribal governm ents.

§ 1403.2  Sc o p e  o f  subpa rt .

This subpart contains general rules 
pertaining to this part and  procedures 
for control of exceptions from this part.

§ 1403.3  De f init ions.

As used in this part:
A c c r u e d  e x p e n d itu r e s  m ean the 

charges incurred by the grantee during a 
given period requiring the provision of 
funds for:

(1) Goods and  other tangible property  
received;

(2) Services perform ed by employees, 
contractors, subgrantees, 
subcontractors, and other payees; and

(3) O ther am ounts becoming ow ed 
under program s for which no current 
services or perform ance is required, 
such as annuities, insurance claims, and 
other benefit paym ents.

A c c r u e d  in c o m e  m eans the sum of:
(1) Earnings during a given period 

from services perform ed by the grantee 
and  goods and  other tangible property 
delivered to purchasers, and

(2) Am ounts becoming owed to the 
grantee for which no current services or 
perform ance is required by the grantee.

A c q u is i t io n  c o s t  of an item of 
purchased equipm ent m eans the net 
invoice unit price of the property 
including the cost of m odifications, 
attachm ents, accessories, or auxiliary 
apparatus necessary  to m ake the 
property  usable  for the purpose for
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which it w as acquired. O ther charges 
such as the cost of installation, 
transportation, taxes, duty  or protective 
in-transit insurance, shall be included or 
excluded from the unit acquisition cost 
in accordance w ith the grantee’s  regular 
accounting practices.

A d m in is tr a t iv e  requirem ents m ean 
those m atters common to grants in 
general, such as financial m anagem ent, 
kinds and frequency of reports, and 
retention of records. These are 
distinguished from “program m atic” 
requirem ents, which concern m atters 
that can be treated  only on a program- 
by-program or grant-by-grant basis, such 
as kinds of activities that can be 
supported by grants under a particular 
program.

A w a r d in g  a g e n c y  means:
(1) W ith respect to a grant, the Federal 

agency, and
{2) W ith respect to a subgrant, the 

party that aw arded  the subgrant.
C a sh  c o n tr ib u tio n s  m eans the 

grantee’s cash  outlay, including the 
outlay of m oney contributed to the 
grantee or subgrantee by other public 
agencies and institutions, and private 
organizations and  individuals. W hen 
authorized by Federal legislation, 
Federal funds received from other 
assistance agreem ents m ay be 
considered as grantee or subgrantee 
cash  contributions.

C o n tr a c t m eans (except as used in the 
definitions for “grant” and  “subgrant” in 
this section  and  except w here qualified 
by “Federal”) a procurem ent contract 
under a grant or subgrant, and m eans a 
procurem ent subcontract under a 
contract.

C o s t s h a r in g  o r  m a tc h in g  m eans the 
value of the th ird party  in-kind 
contributions and the portion of the 
costs of a federally assisted  project or 
program  not borne by the Federal 
Government.

C o s tH y p e  c o n tr a c t m eans a contract 
or subcontract under a grant in which 
the contractor or subcontractor is paid  
on the basis o f the costs it incurs, with 
or without a fee.

E q u ip m e n t m eans tangible, 
nonexpendable, personal property 
having a useful life of m ore than  one 
year and an acquisition cost of $5,000 or 
more per unit. A grantee m ay use its 
own definition of equipm ent provided 
that such definition would at least 
include all equipm ent defined above.

E x p e n d itu r e  r e p o r t m eans:
(1) For nonconstruction grants, the 

SF-269 “Financial S tatus Report” (or 
other equivalent report);,

(2) For construction grants, the SF-271 
“Outlay Report and Request for 
Reim bursem ent" (or other equivalent 
report).

F e d e r a lIy  r e c o g n iz e d  In d ia n  tr ib a l  
g o v e r n m e n t m eans the governing body 
or a governm ental agency of any  Indian 
tribe, band, nation, or o ther organized 
group o r community (including any 
Native village as  defined in section 3 of 
the A laska Native Claims Settlem ent 
Act. 85 Stat. 688) certified by the 
Secretary  of the Interior as eligible for 
the special programs and services 
provided by him through the Bureau of 
Indian Affairs.

G o v e r n m e n t m eans a S tate or local 
governm ent or a federally recognized 
Indian tribal governm ent.

G ra n t m eans an  aw ard  of financial 
assistance, including cooperative 
agreem ents, in the form of money, or 
property in lieu of money, by the Federal 
Government to an  eligible grantee. The 
term does not include technical 
assistance which provides services 
instead of money, or o ther assistance in 
the form of revenue sharing, loans, loan 
guarantees, interest subsidies, 
insurance, or direct appropriations.
Also, the term  does not include 
assistance, such as a fellowship or other 
lump sum award, which the grantee is 
not required to account for,

G r a n te e  m eans the governm ent to 
which a grant is aw arded  and which is 
accountable for the use of the funds 
provided. The grantee is the entire legal 
entity even if only a  particular 
component of the entity is designated in 
the grant aw ard  docum ent

L o c a l g o v e r n m e n t m eans a county, 
m unicipality, city, town, township, local 
public authority (including any public 
and Indian housing agency under the 
United S tates Housing Act o f 1937) 
school district, special d istric t in trasta te  
d istric t council of governm ents 
(w hether or not incorporated as a 
nonprofit corporation under sta te  law ), 
any other regional or interstate  
governm ent entity, or any agency or 
instrum entality  of a  local governm ent

O b lig a tio n s  m eans the am ounts of 
orders placed, contracts and subgrants 
aw arded, goods and  services received, 
and sim ilar transactions during a given 
period that will require paym ent by the 
grantee during the sam e or a future 
period.

O M B  m ean sth e  United S ta tes Office 
of M anagem ent and Budget.

O u tla y s  (expenditures) m eans charges 
m ade to the project or program. They 
m ay be reported on a cash or accrual 
basis. For reports prepared on a cash 
basis, outlays are  the sum of actual cash  
disbursem ent for direct charges for 
goods and  service, the am ount of 
indirect expense incurred, the value o f  
in-kind contributions applied, and  the 
am ount of cash  advances and  paym ents 
m ade to contractors and  subgrantees..

For reports p repared on an  accrued 
expenditure basis, outlays are the sum 
of actual cash  disbursem ents, the 
amount of indirect expense incurred, the 
value o f  in-kind contributions applied, 
and the new  increase (or decrease) in 
the am ounts ow ed by the grantee for 
goods and other property received, for 
services perform ed by em ployees, 
contractors, subgrantees, 
subcontractors, and  other payees, and 
other am ounts becoming ow ed under 
program s for which no current services 
or perform ance are required, such as 
annuities, insurance claims, and other 
benefit payments.

P e rc e n  ta g e  o f  c o m p le tio n  m e th o d  
refers to a  system  under which 
paym ents are  m ade for construction 
work according to the percentage of 
completion of the work, rather than to 
the grantee’s cost incurred.

P r io r  a p p r o v a l m eans docum entation 
evidencing consent prior to incurring 
specific cost.

R e a l  p r o p e r ty  m eans land, including 
land improvements, structures and 
appurtenances thereto, excluding 
m ovable m achinery and  equipm ent.

S h a r e , w hen referring to the aw arding 
agency’s portion of real property, 
equipm ent or supplies, m eans the sam e 
percentage a s  the aw arding agency’s 
portion of the acquiring party ’s total 
costs under the g ra n ito  which the 
acquisition costs under the grant to 
which the acquisition cost of the 
property w as charged. Qnly costs are  to 
be counted—not the value of third-party 
in-kind contributions.

S ta te  m eans any of the several S tates 
of the United States, the D istrict of 
Columbia, the Com m onwealth of Puerto 
Rico, any territory or possession of the 
United S tates, or any agency or 
instrum entality  o f a S tate  exclusive of 
local governm ents. The term does not 
include any public and Indian housing 
agency under United S tates Housing Act 
of 1937.

S u b g r a n t m eans an  aw ard  of financial 
assistance in the form of money, or 
property  in lieu of money, m ade under a 
grant by a  grantee to an eligible 
subgrantee. The term includes financial 
assistance w hen provided by 
contractual legal agreement, but does 
not include procurem ént purchases, nor 
does it include any form of assistance 
which is excluded from the definition of 
“grant” in this part.

S u b g r a n te e  m eans the governm ent or 
o ther legal entity  to which a  subgrant is 
aw arded  and which is accountable to 
the grantee for the use of the funds 
provided.
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S u p p lie s  m eans all tangible personal 
property o ther than  “equipm ent” as 
defined in this part.

S u s p e n s io n  m eans depending on the 
context, either

(1) Tem porary w ithdraw al of the 
authority to obligate grant funds pending 
corrective action by the grantee or 
subgrantee or a decision to term inate 
the grant, or

(2) In action taken by a suspending 
official in accordance with agency 
regulations implementing E .0 .12549 to 
imm ediately exclude a person from 
participating in grant transactions for a 
period, pending completion of an 
investigation and such legal or 
debarm ent proceedings as m ay ensue.

T e r m in a tio n  m eans perm anent 
w ithdraw al of the authority to obligate 
previously-awarded grant funds before 
that authority would otherwise expire. It 
also  m eans the voluntary relinquishm ent 
of that authority  by the grantee or 
subgrantee. “Term ination” does not 
include:

(1) W ithdraw al of funds aw arded  on 
the basis of the grantee’s underestim ate 
of the unobligated balance in a prior 
period; ;

(2) W ithdraw al of the unobligated 
balance as of the expiration of a grant;

(3) Refusal to extend a grant or aw ard 
additional funds, to m ake a competing 
or noncompeting continuation, renew al, 
extension, or supplem ental award; or

(4) Voiding of a grant upon 
determ ination that the aw ard w as 
obtained fraudulently, or w as otherwise 
illegal or invalid from inception.

T e r m s  o f  a  g r a n t o r  s u b g r a n t m ean all 
requirem ents of the grant or subgrant, 
w hether in statute, regulations, or the 
aw ard  document.

T h ir d  p a r ty  in - k in d  c o n tr ib u tio n s  
m ean property or services which benefit 
a  federally assisted  project or program 
and which are  contributed by non- 
Federal third parties without charge to 
the grantee, or a cost-type contractor 
under the grant agreement.

U n liq u id a te d  o b lig a tio n s  for reports 
prepared on a cash basis m ean the 
am ount of obligations incurred by the 
grantee that has not been paid. For 
reports prepared on an accrued 
expenditure basis, they represent the 
am ount of obligations incurred by the 
grantee for which an outlay has not 
been recorded.

U n o b lig a te d  b a la n c e  m eans the 
portion of the funds authorized by the 
Federal agency that has not been 
obligated by the grantee and is 
determ ined by deducting the cumulative 
obligations from the cumulative funds 
authorized.

§ 1 4 0 3 .4  App lica b ili t y.

(a) G e n e ra l. Subparts A-D of this part 
apply to all grants and subgrants to 
governm ents, except where inconsistent 
w ith Federal sta tu tes or with regulations 
authorized in accordance with the 
exception provision of § 1403.6, or:

(1) G rants and subgrants to S tate and 
local institutions of higher education or 
S tate and local hospitals;

(2) The block grants authorized by the 
Om nibus Budget Reconciliation Act of 
1981 (Community Services; Preventive 
Health and Health Services; Alcohol, 
Drug Abuse, and M ental Health 
Services; M aternal and Child Health 
Services; Social Services; Low-Income 
Home Energy Assistance; S tates’
Program of Community Development 
Block Grants for Small Cities; and 
Elem entary and Secondary Education 
other than program s adm inistered by the 
Secretary  of Education under title V, 
subtitle D, chapter 2, section 583—the 
Secretary’s discretionary grant program) 
and titles I—III of the Job Training 
Partnership  Act of 1982 and under the 
Public Health Services Act (Section 
1921), Alcohol and Drug Abuse 
Treatm ent and Rehabilitation Block 
Grant and part C of title V, M ental 
Health Service for the Hom eless Block 
Grant);

(3) Entitlement grants to carry out the
following program s of the Social 
Security Act: N

(i) Aid to Needy Families with 
Dependent Children (title IV-A of the 
Act, not including the W ork Incentive 
Program (WIN) authorized by section 
402(a)19(G); HHS grants for WIN are 
subject to this part);

(ii) Child Support Enforcement and 
Establishm ent of Paternity (title IV-D of 
the Act);

(iii) Foster Care and Adoption 
A ssistance (title IV-E of the Act);

(iv) Aid to the Aged, Blind, and 
Disabled (titles I, X, XIV, and XVI- 
AABD of the Act); and

(v) M edical A ssistance (Medicaid) 
(title XIX of the Act) not including the 
S tate M edicaid Fraud Control program 
authorized by section 1903(a)(6)(B);

(4) Entitlem ent grants under the 
following program s of The National 
School Lunch Act:

(i) School Lunch (section 4 of the Act),
(ii) Commodity A ssistance (section 6 

of the Act),
(iii) Special M eal A ssistance (section 

11 of the Act),
(iv) Summer Food Service for Children 

(section 13 of the Act), and
(v) Child Care Food Program (section 

17 of the Act);
(5) Entitlem ent grants under the 

following program s of The Child 
Nutrition Act of 1966:

(i) Special Milk (section 3 of the Act), 
and

(ii) School Breakfast (section 4 of the 
Act);

(6) Entitlem ent grants for State 
A dm inistrative expenses under Thé 
Food Stamp Act of 1977 (section 16 of 
the Act);

(7) A grant for an experim ental, pilot, 
or dem onstration project that is also 
supported by a grant listed in paragraph
(a)(3) of this section;

(8) Grant funds aw arded under 
subsection 412(e) of the Immigration and 
Nationality Act (8 U.S.C. 1522(e)) and 
subsection 501(a) of the Refugee 
Education A ssistance Act of 1980 (Pub.
L. 96-422, 94 Stat. 1809), for cash 
assistance, m edical assistance, and 
supplem ental security income benefits 
to refugees and entran ts and the 
adm inistrative costs of providing the 
assistance and benefits;

(9) G rants to local education agencies 
under 20 U.S.C. 236 through 241-l(a), 
and 242 through 244 (portions of the 
Impact Aid program), except for 20 
U.S.C. 238(d)(2)(c) and 240(f)
(Entitlement Increase for H andicapped 
Children); and

(10) Paym ents under the V eterans 
A dm inistration’s State Home Per Diem 
Program (38 U.S.C. 641(a)).

(b} E n tit le m e n t p r o g r a m s . Entitlement 
programs enum erated above in 
§ 1403.4(a) (3) through (8) are subject to 
subpart E.

§ 1403.5  Ef f e ct  on o th e r issua nce s.

All other grants adm inistration 
provisions of codified program 
regulations, program m anuals, 
handbooks and other nonregulatory 
m aterials which are inconsistent with 
this part are superseded, except to the 
extent they are required by statu te, or 
authorized in accordance with the 
exception provision in § 1403.6. .

§ 1403.6  Add i t io ns a nd e xce pt ions.

(a) For c lasses of grants and grantees 
subject to this part, Federal agencies 
m ay not impose additional 
adm inistrative requirem ents except in 
codified regulations published in the 
Federal Register.

(b) Exceptions for classes o f grants or 
grantees m ay be authorized only by 
OMB.

(c) Exceptions on a case-by-case basis 
and  for subgrantees may be authorized 
by the affected Federal agencies.

S u b p a r t  B— P r e -A w a r d  R e q u i r e m e n t s

§ 1403 .10  Fo rm s f o r a pp lying f o r gra nts.

(a) S c o p e . (1) This section prescribes 
forms and instructions to be used by 
governm ental organizations (except
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hospitals and institutions of higher 
education operated by a government) in 
applying for grants. This section is not 
applicable, however, to formula grant 
program s which do not require 
applicants to apply for funds on a 
project basis.

(2) This section applies only to 
applications to Federal agencies for 
grants, and is not required to be applied 
by grantees in dealing with applicants 
for subgrants. However, grantees are 
encouraged to avoid more detailed or 
burdensom e application requirem ents 
for subgrants.

(b) A u th o r iz e d  fo r m s  a n d  in s tr u c tio n s  
f o r  g o v e r n m e n ta l o r g a n iz a tio n s . (1) In 
applying for grants, applicants shall only 
use standard  application forms o r those 
prescribed by the granting agency with 
the approval of OMB under the 
Paperwork Reduction Act of 1980.

(2) Applicants are  not required to 
submit more than the original and two 
copies of preapplications or 
applications.

(3) Applicants must follow all 
applicable instructions that bear OMB 
clearance num bers. Federal agencies 
m ay specify and describe the programs, 
functions, or activities that will be used 
to plan, bitdget, and evaluate the work 
under a grant. O ther supplem entary 
instructions m ay be issued only with the 
approval of OMB to the extent required 
under the Paperw ork Reduction Act of 
1980. For any Standard form, except the 
SF-424 facesheet, Federal agencies may 

.shade out or instruct the applicant to 
disregard any line item that is not 
needed.

(4) W hen a grantee applies for 
additional funding (such as a 
continuation or supplem ental aw ard) or 
am ends a previously subm itted 
application, only the affected pages 
need be subm itted. Previously subm itted 
pages with inform ation that is still 
current need not be resubm itted.

§1403.11 State plans.
(a) S c o p e . The statu tes for some 

program s require S tates to submit plans 
before receiving grants. Under 
regulations implementing Executive 
O rder 12372, “Intergovernm ental Review 
of Federal Program s,” States are 
allow ed to simplify, consolidate and 
substitu te plans. This section contains 
additional provisions for plans that are 
subject to regulations implementing the 
Executive Order.

(b) R e q u ir e m e n ts . A  S tate need meet 
only Federal adm inistrative or 
programm atic requirem ents for a plan 
that are  in sta tu tes or codified 
regulations.

(c) A s s u r a n c e s . In each plan the 
S tates will include an assurance that the

State shall comply with ,all applicable 
Federal statu tes and regulations in 
effect w ith respect to the periods for 
which it receives grant funding. For this 
assurance and other assurances 
required in the plan, the S tate may:

(1) Cite by num ber the statutory or 
regulatory provisions requiring the 
assurances and affirm that it gives the 
assurances required by those provisions,

(2) Repeat the assurance language in 
the statu tes or regulations, or

(3) Develop its own language to the 
extent perm itted by law.

(d) A m e n d m e n ts . A  State will am end 
a plan whenever necessary  to reflect: (1) 
New or revised Federal sta tu tes or 
regulations or (2) a m aterial change in 
any State law, organization, policy, or 
State agency operation. The State will 
obtain approval for the am endm ent and 
its effective date  but need submit for 
approval only the am ended portions of 
the plan.

§ 1403.12 Spe cia l gra nt  o r  subgra nt  

condit ions f o r “h igh-risk ” gra nte e s.

(a) A grantee or subgrantee m ay be 
considered “high risk” if an awarding 
agency determ ines that a grantee or 
subgrantee:

(1) H as a history of unsatisfactory 
performance, or

(2) Is not financially stable, or
(3) H as a m anagem ent system which 

does not meet the m anagem ent 
standards set forth in this part, or

(4) H as not conformed to terms and 
conditions of previous aw ards, or

( 5 )  Is otherwise not responsible; and if 
the awarding agency determ ines that an 
aw ard will be made, special conditions 
an d / or restrictions shall correspond to 
the high risk condition and shall be 
included in the award.

(b) Special conditions or restrictions 
m ay include:

(1) Paym ent on a reim bursem ent 
basis;

(2) W ithholding authority to proceed 
to the next phase until receipt of 
evidence of acceptable perform ance 
within a given funding period;

(3) Requiring additional, more detailed 
financial reports;

(4) Additional project monitoring;
(5 )  Requiring the grantee or 

subgrantee to obtain  technical or 
m anagem ent assistance; or

(6) Establishing additional prior 
approvals;

(c) If an  aw arding agency decides to 
impose such conditions, the awarding 
official will notify the grantee or 
subgrantee as early as possible, in 
writing, of:

(1) The nature of the special 
conditions/restrictions;

(2) The reason(s) for imposing them:

(3) The corrective actions which must 
be taken before they will be rem oved 
and the time allow ed for completing the 
corrective actions; and

(4) The m ethod of requesting 
reconsideration of the conditions/ 
restrictions imposed.

S u b p a r t  C — P o s t -A w a rd  R e q u i r e m e n t s

Financial Adm inistration

§ 1403.20  Sta nda rds f o r f ina ncia l 

m a na ge m e nt  syste m s.

(a) A S tate  m ust expend and account 
for grant funds in accordance with State 
law s and procedures for expending and 
accounting for its own funds. Fiscal 
control and  accounting procedures of 
the State, as well as its subgrantees and 
cost-type contractors, m ust be sufficient 
to—

(1) Permit preparation of reports 
required by this part and the sta tu tes 
authorizing the grant, and

(2) Permit the tracing of funds to a 
level of expenditures adequate to 
establish that such funds have not been 
used in violation of the restrictions and 
prohibitions of applicable statutes.

(b) The financial m anagem ent system s 
of other grantees and subgrantees must 
m eet the following standards:

(1) F in a n c ia l r e p o r tin g . Accurate, 
Current, and complete disclosure of the 
financial results of financially assisted  
activ ities must be m ade in accordance 
with the financial reporting 
requirem ents of the grant or subgrant.

(2) A c c o u n tin g  r e c o r d s . G rantees and 
subgrantees m ust m aintain records 
which adequately  identify thé source 
and application of funds provided for 
financially-assisted activities. These 
records m ust contain  information 
pertaining to grant or subgrant aw ards 
and  authorizations, obligations, 
unobligated balances, assets, liabilities, 
outlays or expenditures, and income.

(3) I n te r n a l  c o n tr o l. Effective control 
and accountability  must be m aintained 
for all grant and subgrant cash, real and 
personal property, and other assets. 
G rantees and subgrantees must 
adequately  safeguard all such property 
and must assure that it is used solely for 
authorized purposes.

(4) B u d g e t c o n tr o l. Actual 
expenditures or outlays m ust be 
com pared with budgeted am ounts for 
each grant or subgrant. Financial 
inform ation m ust be related  to 
perform ance or productivity data, 
including the developm ent of unit cost 
inform ation w henever appropriate or 
specifically required in the grant or 
subgrant agreem ent. If unit cost data  are  
required, estim ates based on available
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documentation will be accepted 
Whenever possible.

(5) A llo w a b le  c o s t. Applicable OMB 
cost principles, agency program 
regulations, and the term s of grant and 
subgrant agreem ents will be followed in 
determining the reasonableness, 
allowability, and ailoçability of costs.

(6) S o u r c e  d o c u m e n ta tio n . Accounting 
records must be supported by such 
source docum entation as canceled 
checks, paid  bills, payrolls, time and 
a ttendance records, contract and 
subgrant aw ard documents, etc.

(7) C a sh  m a n a g e m e n t. Procedures for 
minimizing the time elapsing betw een 
the transfer of funds from the U.S. 
Treasury and disbursem ent by grantees 
and subgrantees m ust be followed 
w henever advance paym ent procedures 
are used. G rantees must establish 
reasonable  procedures to ensure the 
receipt of reports on subgrantees’ cash  
balances and cash disbursem ents in 
sufficient time to enable  them  to prepare 
complete and accurate  cash  transactions 
reports to the aw arding agency. W hen 
advances are m ade by letter-of-credit or 
electronic transfer o f funds m ethods, the 
grantee m ust m ake draw dow ns as  close 
as  possible to the time of m aking 
disbursem ents. G rantees m ust m onitor 
cash draw dow ns by their subgrantees to 
assure that they conform substantia lly  
to the sam e standards of timing and 
am ount as apply to advances to the 
grantees.

(c) An aw arding agency m ay review 
the adequacy of the financial 
m anagem ent system  of any applicant for 
financial assistance as part of a 
p reaw ard  review or a t any time 
subsequent to aw ard.

§ 1403.21 P a ym e n t

fa) S c o p e . This section prescribes the 
basic  standard  a n d  the m ethods under 
which a  Federal agency will m ake 
paym ents to grantees, and grantees will 
m ake paym ents to subgrantees and 
contractors.

(b) B a s ic  s ta n d a r d . M ethods and 
procedures for paym en t shall minimize 
the time elapsing betw een the transfer 
of funds and disbursem ent by the 
grantee or subgrantee, in accordance 
with Treasury regulations at 31 CFR part 
205.

(c) A d v a n c e s . G rantees and 
subgrantees shall be paid  in advance, 
provided they m aintain  or dem onstrate 
the willingness and ability to m aintain  
procedures to minimize the time 
elapsing betw een the transfer of the 
funds and their disbursem ent by the 
grantee or subgrantee.

(d) R e im b u r s e m e n t. Reim bursem ent 
aha)) be the preferred m ethod w hen the 
requirem ents in paragraph (c) of this

section are  not met. G rantees and 
subgrantees m ay also be paid by 
reim bursem ent for any construction 
grant. Except as otherw ise specified in 
regulation. Federal agencies shall not 
use the percentage of completion 
m ethod to pay construction grants. The 
grantee or subgrantee m ay use that 
m ethod to pay its construction 
contractor, and if it does, the aw arding 
agency’s paym ents to the grantee or 
subgrantee will be based on the 
grantee’s or subgrantee’s actual rate  of 
disbursem ent.

(e) W o rk in g  c a p ita l  a d v a n c e s . If a 
grantee cannot m eet the criteria for 
advance paym ents described in 
paragraph (c) of this section, and the 
Federal agency has determ ined that 
reim bursem ent is not feasible the 
grantee lacks sufficient working capital, 
the aw arding agency m ay provide cash  
or a working capital advance basis. 
Under this procedure the aw arding 
agency shall advance cash to the 
grantee to cover its estim ated 
disbursem ent needs for an  initial period 
generally geared  to the grantee's 
disbursing cycle. Thereafter, the 
aw arding agency shall reim burse the 
grantee for its actual cash 
disbursem ents. The working capital 
advance m ethod of paym ent shall not be 
used by grantees or subgrantees if the 
reason for using such m ethod is the 
unwillingness or inability of the grantee 
to provide tim ely advances to the 
subgrantee to m eet the subgrantee's 
actual cash  disbursem ents.

(f) E ffe c t  o f  p r o g r a m  in c o m e , r e fu n d s , 
a n d  a u d it  r e c o v e r ie s  o h  p a y m e n t. (1) . 
G rantees and subgrantees shall disburse 
repaym ents to and  in terest earned on a 
revolving fund before requesting 
additional cash  paym ents for the sam e 
activity.
. (2) Except as provided in paragraph
(f)(1) of this section, grantees and 
subgrantees shall disburse program 
income, rebates, refunds, contract 
settlem ents, audit recoveries and 
interest e a rn e d  on such funds before 
requesting additional cash  paym ents.

(g) W ith h o ld in g  p a y m e n ts . (1) Unless
otherw ise required by Federal statute, 
aw arding agencies shall not w ithhold 
paym ents for proper charges incurred by 
grantees or subgrantees unless-----

(1) The grantee or subgrantee has 
failed to comply with grant aw ard 
conditions or

(ii) The grantee or subgrantee is 
indebted to the United States.

(2) Cash withheld for failure to comply 
with grant aw ard condition, but w ithout 
suspension of the grant, shall be 
released to the grantee upon subsequent 
compliance. W hen a grant is suspended,

paym ent adjustm ents will be m ade in 
accordance with § 1403.43(c).

(3) A Federal agency shall not m ake 
paym ent to grantees for am ounts that 
are  withheld by grantees or subgrantees 
from paym ent to  contractors to assure 
satisfactory completion of work. 
Paym ents shall be m ade by the Federal 
agency w hen the grantees or 
subgrantees actually  disburse the 
withheld funds to the contractors or to 
escrow  accounts established to assure 
satisfactory completion of work.

(h) C a sh  d e p o s ito r ie s . (1) C onsistent 
w ith the national goal of expanding the 
opportunities for minority business 
enterprises, grantees and subgrantees 
are encouraged to use m inority banks (a 
bank which is owned at least 50 percent 
by m inority group m em bers). A list of 
m inority owned banks can be obtained 
from the M inority Business Development 
Agency, Departm ent of Commerce, 
W ashington, DC 20230.

{2 ) A grantee or subgrantee shall 
m aintain  a separate  bank account only 
w hen required  by Federal-S tate 
agreem ent.

(i) I n te r e s t  e a r n e d  o n  a d v a n c e s .
Except for in terest earned on advances 
of funds exem pt under the 
Intergovernm ental Cooperation Act (31 
U.S.C. 6501 et seq.) and the Indian Self- 
Determ ination Act (23 U.S.C. 450), 
grantees and subgrantees shall 
promptly, but at least quarterly, rem it 
in terest earned on advances to the 
Federal agency. The grantee or 
subgrantee m ay keep interest am ounts 
up to $100 per year for adm inistrative 
expenses.

§ 1403 .22  Allow a b le  co sts.

(a) L im ita t io n  o n  u s e  o f  fu n d s . Grant 
funds m ay be used only for:

(1) The allow able costs of the 
grantees, subgrantees and cost-type 
contractors, including allow able costs in 
the form of paym ents to fixed-price 
contractors; and

(2) R easonable  fees or profit to  cost- 
type contractors but not any fee or profit 
(or o ther increm ent above allow able 
costs) to the grantee or subgrantee.

(b) A p p lic a b le  c o s t  p r in c ip le s . For 
each kind of oiganization, there is a set 
of Federal principles for determ ining 
allow able costs. A llow able costs will be 
determ ined in accordance with the cost 
principles applicable to the organization 
incurring the costs. The following chart 
lists the kinds of organizations and the 
applicable cost principles.

For the c o s ts  of a—  ) Use the principles in—

State, local or Indian ' OMB Circular A -87 
tribal government.
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For the costs  of Use the principles in—

Private nonprofit '
organization other than 
(1) institution of higher 
education, (2) hospital, 
or (3) organization 
named in OM8 
Circular A -122 a s  not 
subject to that circular.

Educational institutions.....
For-profit organizations 

other than a hospital 
and an organization 
named in OMB 
Circular A -122 a s  not 
subject to that circular.

OMB Circular A -122.

OMB Circular A-21.
48 CFR part 31.

Contract Cost 
Principles and 
Procedures, or uniform 
cost accounting 
standards that comply 
with cost principles 
acceptable to the 
Federal agency.

§ 1403.23  Pe riod of  ava ila bility of  funds.

(a) G e n e ra l. W here a funding period is 
specified, a grantee may charge to the 
aw ard  only costs resulting from 
obligations of the funding period unless 
carryover of unobligated balances is 
perm itted, in  which case the carryover 
balances m ay be charged for costs 
resulting from obligations of the 
subsequent funding period.

(b) L iq u id a tio n  o f  o b lig a tio n s . A 
grantee m ust liquidate all obligations 
incurred under the aw ard not later than 
90 days after the end of the funding 
period (or as specified in a program 
regulation) to coincide with the 
subm ission of the annual Financial 
S tatus Report (SF-269). The Federal 
agency m ay extend this deadline at the 
request of the grantee.

§ 1403.24 M a tching o r  cost  sha ring.

(a) B a s ic  ru le :  C o s ts  a n d  c o n tr ib u tio n s  
a c c e p ta b le . W ith the qualifications and 
exceptions listed in paragraph (b) of this 
section, a m atching or cost sharing 
requirem ent m ay be satisfied by either 
or both of the following:

(1) Allowable costs incurred by the 
grantee, subgrantee or a cost-type 
contractor under the assistance 
agreement. This includes allowable 
costs borne by non-Federal grants or by 
others cash  donations from non-Federal 
third parties.

(2) The value of third party  in-kind 
contributions applicable to the period to 
which the cost sharing or matching 
requirem ents applies.

(b) Q u a lific a tio n s  a n d  e x c e p tio n s —(1) 
C o s ts  b o r n e  b y  o th e r  F e d e r a l g r a n t 
a g r e e m e n ts . Except as provided by 
Federal statute, a cost sharing or 
m atching requirem ent m ay not be met 
by costs borne by another Federal grant. 
This prohibition does not apply to 
income earned by a grantee or 
subgrantee from a contract aw arded 
under another Federal grant.

(2) G e n e r a l r e v e n u e  s h a r in g . For the 
purpose of this section, general revenue 
sharing funds distributed  under 31 
U.S.C. 6702 are not considered Federal 
grant funds.

(3) C o s t o r  c o n tr ib u tio n s  c o u n te d  
to w a r d s  o th e r  F e d e r a l c o s t- s h a r in g  
r e q u ir e m e n ts . Neither costs nor the 
values of third party  in-kind 
contributions may count tow ards 
satisfying a cost sharing or matching 
requirem ent of a grant agreem ent if they 
have been or will be counted tow ards 
satisfying a cost sharing or m atching 
requirem ent of another Federal grant 
agreement, a Federal procurem ent 
contract, or any other aw ard of Federal 
funds.

(4) C o s ts  f in a n c e d  b y  p r o g r a m  in c o m e . 
Costs financed by program income, as 
defined in § 1403.25, shall not count 
tow ards satisfying a cost sharing or 
m atching requirem ent unless they are 
expressly perm itted in the terms of the 
assistan t agreement. (This use of general 
program income is described in
§ 1403.25(g).)

(5) S e r v ic e s  o r  p r o p e r ty  f in a n c e d  b y  
in c o m e  e a r n e d  b y  c o n tr a c to r s . 
Contractors under a grant m ay earn  
income from the activities carried out 
under the contract in addition to the 
am ounts earned from the party 
aw arding the contract. No costs of 
services or property supported by this 
income m ay count tow ard  satisfying 
cost sharing or m atching requirem ent 
unless other provisions of the grant 
agreem ent expressly perm it this kind of 
income to be used to m eet the 
requirement.

(6) R e c o r d s . Costs and third party  in- 
kind contributions counting tow ards 
satisfying a cost, sharing or matching 
requirem ent m ust be verifiable from the 
records of grantees and subgrantee or 
cost-type contractors. These records 
m ust show how the value placed on 
third party  in-kind contributions w as 
derived. To the extent feasible, 
volunteer services will be supported by 
the sam e m ethods that the organization 
uses to support the allocability of 
regular personnel costs.

(7) S p e c ia l  s ta n d a r d s  f o r  th ir d  p a r ty  
in - k in d  c o n tr ib u tio n s , (i) Third party in- 
kind contributions count tow ards 
satisfying a cost sharing or m atching 
requirem ent only where, if the party  
receiving the contributions were to pay 
for them, the paym ents would be 
allow able costs.

(ii) Some third party in-kind 
contributions are  goods and services 
that, if the grantee, subgrantee, or 
contractor receiving the contribution 
had to pay for them, the paym ents 
would have been an  indirect costs.

Costs sharing or m atching credit for 
such contributions shall be given only if 
the grantee, subgrantee, or contractor 
has established, along with its regular 
indirect cost rate, a special rate  for 
allocating to individual projects or 
programs the value of the contributions.

(iii) A third party in-kind contribution 
to a fixed-price contract m ay count 
tow ards satisfying a cost sharing or 
matching requirem ent only if it results 
in:

(A) An increase in the services or 
property provided under the contract 
(without additional cost to the grantee 
or subgrantee) or

(B) A cost savings to the grantee or 
subgrantee.

(iv) The values placed on third party 
in-kind contributions for cost sharing or 
matching purposes will conform to the 
rules in the succeeding sections of this 
part. If a third party in-kind contribution 
is a type not treated  in those sections, 
the value placed upon it shall be fair 
and reasonable.

(c) V a lu a tio n  o f  d o n a te d  s e r v ic e s —(1) 
V o lu n te e r  s e r v ic e s . Unpaid services 
provided to a grantee or subgrantee by 
individuals will be valued at rates 
consistent with those ordinarily  paid  for 
sim ilar work in the grantee’s or 
subgrantee’s organization. If the grantee 
or subgrantee does not have em ployees 
performing sim ilar work, the rates will 
be consistent w ith those ordinarily paid 
by other em ployers for sim ilar work in 
the sam e labor m arket. In either case, a 
reasonable  am ount for fringe benefits 
m ay be included in the valuation.

(2) E m p lo y e e s  o f  o th e r  o r g a n iz a tio n s . 
W hen an em ployer o ther than a grantee, 
subgrantee, or cost-type contractor 
furnishes free of charge the services of 
an em ployee in the em ployee’s normal 
line of work, the services will be valued 
a t the em ployee’s regular ra te  of pay 
exclusive of the em ployee’s fringe 
benefits and overhead costs. If the 
services are  in a different line of work, 
paragraph (c)(1) of this section applies.

(d) V a lu a tio n  o f  th ir d  p a r ty  d o n a te d  
s u p p lie s  a n d  lo a n e d  e q u ip m e n t o r  s p a c e
(1) If a third party  donates supplies, the 
contribution will be valued at the 
m arket value of the supplies at the time 
of donation.

(2) If a third party  donates the use of 
equipm ent or space in a building but 
retains title, the contribution will be 
valued at the fair rental rate  of the 
equipm ent or space.

(e) V a lu a tio n  o f  th ir d  p a r ty  d o n a te d  
e q u ip m e n t, b u ild in g s , a n d  la n d . If a third 
party  donates equipm ent, buildings, or 
land, and title passes to a grantee or 
subgrantee, the treatm ent of the donated
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property will depend upon the purpose 
of the grant o r subgrant, a s  follows:

(1) A  w a r d s  fo r  c a p ita l  e x p e n d itu r e s . If 
the purpose of the grant or subgrant is to 
assist the grantee or subgrantee in the 
acquisition of property, the m arket value 
of that property at the time of donation 
may be counted as cost sharing or 
matching.

(2) O th e r  a w a r d s . If assisting in the 
acquisition of property is not the 
purpose of the grant or subgrant, 
paragraphs (e)(2) (i) and (ii) of this 
section apply:

(i) If approval is obtained from the 
aw arding agency, the m arket value at 
the time of donation of the donated 
equipm ent or buildings and the fair 
rental rate  of the donated land m ay be 
counted as cost sharing or m atching. In 
the case of a subgrant, the term s of the 
grant agreem ent may require that the 
approval be obtained from the Federal 
agency as well as the grantee. In all 
cases, the approval may be given only if 
a purchase of the equipm ent or rental of 
the land would be approved as  an 
allow able direct cost. If any part of the 
donated property w as acquired with 
Federal funds, only the non-federal 
share of the property m ay be counted as 
cost-sharing or matching.

(ii) If approval is not obtained under 
paragraph (e)(2)(i) of this section, no 
am ount m ay be counted for donated 
land, and only depreciation or use 
allow ances may be counted for donated 
equipm ent and buildings. The 
depreciation or use allow ances for this 
property are not treated  as third party  
in-kind contributions. Instead, they are 
treated  as costs incurred by the grantee 
or subgrantee. They are computed and 
allocated (usually as indirect costs) in 
accordance with the cost principles 
specified in § 1403.22, in the sam e way 
as depreciation or use allow ances for 
purchased equipm ent and buildings, The 
am ount of depreciation or use 
allow ances for donated equipm ent and 
buildings is based on the property’s 
m arket value at the time it w as donated.

(f) V a lu a tio n  o f  g r a n te e  o r  s u b g r a n te e  
d o n a te s  r e a l  p r o p e r ty  f o r  c o n s tr u c tio n /  
a c q u is itio n . If a grantee or subgrantee 
donates real property for a construction 
or facilities acquisition project, the 
current m arket value of that property 
may be counted as cost sharing or 
m atching. If any part of the donated 
property w as acquired with Federal 
funds, only the non-federal share  of the 
property may be counted as cost sharing 
or matching.

(g) A p p r a is a l  o f  r e a l  p r o p e r ty . In some 
cases under paragraphs (d), (e) and (f) of 
this section, it will be necessary  to 
establish the m arket value of land or a 
building or the fair rental rate of land or

of space in a building. In these cases, the 
Federal agency m ay require the m arket 
value or fair rental value be se t by an 
independent appraiser, and  that the 
value or rate be certified by the grantee. 
This requirem ent will also be imposed 
by the grantee on subgrantees.

§ 1403.25  P rogra m  incom e .

(a) G e n e ra l. G rantees are  encouraged 
to earn  income to defray program costs. 
Program incom e includes income from 
fees for services performed, from the use 
of rental of real or personal property 
acquired with grant funds, from the sale 
of comm odities or items fabricated 
under a grant agreement, and from 
paym ents of principal and interest on 
loans m ade with grant funds. Except as 
otherw ise provided in regulations of the 
Federal agency, program income does 
not include interest on grant funds, 
rebates, credits, discounts, refunds, etc., 
and interest earned on any of them.

(b) D e fin itio n  o f  p r o g r a m  in c o m e . 
Program income m eans gross income 
received by the grantee or subgrantee 
directly generated by a grant supported 
activity, or earned only as a result of the 
grant agreem ent during the grant period. 
"During the grant period" is the time 
betw een the effective date  of the aw ard 
and the ending date  of the aw ard 
reflected in the final financial report.

(c) C o s t o f  g e n e r a tin g  p r o g r a m  
in c o m e . If authorized by Federal 
regulations or the grant agreement, costs 
incident to the generation of program 
income m ay be deducted from gross 
income to determ ine program income.

(d) G o v e r n m e n ta l r e v e n u e s . Taxes, 
special assessm ents levies, fines, and 
other such revenues raised by a grantee 
or subgrantee are  not program income 
unless the revenues are specifically 
identified in the grant agreem ent or 
Federal agency regulations as program 
income.

(e) R o y a ltie s . Income from royalties 
and license fees for copyrighted 
m aterial, patents, and inventions 
developed by a grantee or subgrantee is 
program  income only if the revenues are 
specifically identified in the grant 
agreem ent or Federal agency regulations 
as  program income. (See § 1403.34.)

(f) P r o p e r ty . Proceeds from the sale of 
real property or equipm ent will be 
handled in accordance with the 
requirem ents of § 1403.31 and § 1403.32.

(g) U se  o f  p r o g r a m  in c o m e . Program 
income shall be deducted from outlays 
which m ay be both Federal and non- 
Federal a s  described below, unless the 
Federal agency regulations or the grant 
agreem ent specify another alternative 
(or a com bination of the alternatives). In 
specifying alternatives, the Federal 
agency m ay distinguish betw een income

earned  by the grantee and income 
earned by subgrantees and betw een the 
sources, kinds, or am ounts of income. 
W hen Federal agencies authorize the 
alternatives in paragraphs (g) (2) and  (3) 
of this section, program income in 
excess of any limits stipulated shall also 
be deducted from outlays.

(1) D e d u c tio n . Ordinarily program 
income shall be deducted from total 
allow able costs to determ ine the net 
a llow able costs. Program incom e shall 
be used for current costs unless the 
Federal agency authorizes otherw ise. 
Program income which the grantee did 
not anticipate at the time of the aw ard 
shall be used to reduce the Federal 
agency and grantee contributions rather 
than  to increase the funds comm itted to 
the project,

(2) A d d itio n . W hen authorized, 
program incom e may be added  to the • 
funds comm itted to the grant agreem ent 
by the Federal agency and the grantee. 
The program income shall be used for 
the purposes and under the conditions of 
the grant agreement.

(3) C o s t s h a r in g  o r  m a tc h in g . W hen 
authorized, program income m ay be 
used to m eet the cost sharing or 
m atching requirem ent of the grant 
agreem ent. The am ount of the Federal 
grant aw ard rem ains the sam e.

(h) In c o m e  a f te r  th e  a w a r d  p e r io d . 
There are no Federal requirem ents 
governing the disposition of program 
income earned after the end of the 
aw ard  period (i.e., until the ending date  
of the final financial report, see 
paragraph (a) of this section), unless the 
term s of the agreem ent or the Federal 
agency regulations provide otherw ise.

§ 1403 .26  N o n-Fe de ra t  a udit .

(a) B a s ic  ru le . G rantees and 
subgrantees are responsible for 
obtaining audits in accordance with the 
Single Audit Act of 1984 (31 U.S.C. 7501- 
7) and Federal agency implementing 
regulations. The audits shall be m ade by 
an independent auditor in accordance 
with generally accepted governm ent 
auditing standards covering financial 
and compliance audits.

(b) S u b g r a n te e s . State or local 
governm ents, a s  those term s are  defined 
for purposes of the Single Audit Act, 
that receive Federal financial assistance 
and provide $25,000 or more of it in a 
fiscal year to a subgrantee shall:

(1) Determ ine w hether S tate or local 
subgrantees have met the audit 
requirem ents of the Act and w hether 
subgrantees covered by OMB Circular 
A-110, “Uniform Requirem ents for 
Grants and Other Agreem ents with 
Institutions of Higher Education, 
H ospitals and O ther Nonprofit
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O rganizations” have m et the audit 
requirem ent. Commercial contractors 
(private for profit and private and 
governm ental organizations) providing 
goods and services to S tate and local 
governm ents are  not required to have a 
single audit performed. S tate and local 
governm ents should use their own 
procedures to ensure that the contractor 
has complied with law s and regulations 
affecting the expenditure of Federal 
funds;

(2) Determine w hether the subgrantee 
spent Federal assistance funds provided 
in accordance with applicable law s and 
regulations. This may be accom plished 
by reviewing an audit of the subgrantee 
m ade in accordance with the Act, 
Circular A-110, or through other m eans 
(e.g., program reviews) if the subgrantee 
has not had such an audit;

(3) Ensure that appropriate corrective 
action is taken within six m onths after 
receipt of the audit report in instance of 
noncom pliance with Federal law s and 
regulations;

(4) Consider w hether subgrantee 
audits necessita te  adjustm ent of the 
grantee's  own records; and

(5) Require each subgrantee to permit 
independent auditors to have access to 
the records and financial statem ents.

(c) A u d i to r  s e le c t io n .  In arranging for 
audit services, § 1403.36 shall be 
followed.

Ch a n ge s , P ro p e rt y , a n d  S u b a w a r d s  

§ 1403.30  Cha nge s.

(a) G e n e r a l. G rantees and subgrantees 
are perm itted to rebudget within the 
approved direct cost budget to m eet 
unanticipated requirem ents and may 
m ake limited program changes to the 
approved project. However, unless 
w aived by the aw arding agency, certain  
types of post-aw ard changes in budgets 
and projects shall require the prior 
w ritten approval of the aw arding 
agency.

(b) R e la t i o n  to  c o s t  p r in c ip le s .  The 
applicable cost principles (see § 1403.22) 
contain requirem ents for prior approval 
of certain  types of costs. Except where 
waived, those requirem ents apply to all 
grants and subgrants even if paragraphs
(c) through (f) of this section do not.

(c) B u d g e t  c h a n g e s —(1) 
N o n c o n s tr u c t io n  p r o je c ts .  Except as 
stated  in other regulations or an aw ard 
document, grantees or subgrantees shall 
obtain the prior approval of the 
aw arding agency w henever any of the 
following changes is anticipated under a 
nonconstruction award;

(i) Any revision whiclvwould result in 
the need for additional funding.

(ii) Unless waived by the aw arding 
agency, cumulative transfers among

direct cost categories, or, if applicable, 
among separately  budgeted programs, 
projects, functions, or activ ities which 
exceed or are  expected to exceed ten 
percent of the current total approved 
budget, w henever the aw arding agency’s 
share exceeds $100,000.

(iii) Transfer of funds allo tted for 
training allow ances (i.e., from direct 
paym ents to trainees to o ther expense 
categories).

(2) C o n s tr u c t io n  p r o je c ts .  G rantees 
and subgrantees shall obtain  prior 
w ritten approval for any budget revision 
which would result in the need for 
additional funds.

(3) C o m b in e d  c o n s tr u c t io n  a n d  
n o n c o n s tr u c t i o n  p r o je c ts .  W hen a grant 
or subgrant provides funding for both 
construction and nonconstruction 
activities, the grantee or subgrantee 
must obtain prior w ritten approval from 
the aw arding agency before making any 
fund or budget transfer from 
nonconstruction to construction or vice 
versa.

(d) P r o g r a m m a tic  c h a n g e s . G rantees 
or subgrantees m ust obtain  the prior 
approval of the aw arding agency 
w henever any of the following actions is 
anticipated:

(1) Any revision of the scope or 
objectives of the project (regardless of 
w hether there is an associated  budget 
revision requiring prior approval).

(2) Need to extend the period of 
availability of funds.

(3) Changes in key persons in cases 
w here specified in an application or a 
grant aw ard. In research projects, a - 
change in the project director or 
principal investigator shall alw ays 
require approval unless w aived by the 
aw arding agency.

(4) Under nonconstruction projects, 
contracting out, subgranting (if 
authorized by law) or otherw ise 
obtaining the services of a third party  to 
perform activities which are central to 
the purposes of the aw ard. This 
approval requirem ent is in addition to 
the approval requirem ents of § 1403.36 
but does not apply to the procurem ent of 
equipm ent, supplies, and general 
support services.

(e) A d d i t i o n a l  p r io r  a p p r o v a l  
r e q u ir e m e n t s .  The aw arding agency m ay 
not require prior approval for any 
budget revision which is not described 
in paragraph (c) of this section.

(f) R e q u e s t in g  p r io r  a p p ro v a l . (1) A 
request for prior approval of any budget 
revision will be in the sam e budget 
form at the grantee used in its 
application and shall be accom panied 
by a narrative justification for the 
proposed revision.

(2) A request for a prior approval 
under the applicable Federal cost

principles (see § 1403.22) may be m ade 
by letter.

(3) A request by  a subgrantee for prior 
approval will be addressed in writing to 
the grantee. The grantee will promptly 
review such request and shall approve 
or disapprove the request in writing. A 
grantee will not approve any budget or 
project revision which is inconsistent 
with the purpose or term s and 
conditions of the Federal grant to the 
grantee. If the revision requested by the 
subgrantee would result in a change to 
the g rantee’s approved project which 
requires Federal prior approval, the 
grantee will obtain  the Federal agency’s 
approval before approving the 
subgrantee's request.

§ 1403.31 Re a l p ro pe rty.

(a) T itle . Subject to the obligations 
and conditions set forth in this section, 
title to real property acquired under a 
grant or subgrant will vest upon 
acquisition in the grantee or subgrantee 
respectively.

(b) U se . Except as otherw ise provided 
by Federal sta tu tes, real property will be 
used for the originally authorized 
purposes as long as needed for those 
purposes, and the grantee or subgrim tee 
shall not dispose of or encum ber its title 
or o ther interests.

(c) D is p o s i t io n . W hen real property is 
no longer needed for the originally 
authorized purpose, the grantee or 
subgrantee will request disposition 
instructions from the aw arding agency. 
The instructions will provide for one of 
the following alternatives:

(1) R e te n t io n  o f  t it le . Retain title after 
com pensating the aw arding agency. The 
amount paid to the aw arding agency 
will be com puted by applying the 
aw arding agency’s percentage of 
participation in the cost of the original 
purchase to the fair m arket value of the 
property. However, in those situations 
were a grantee or subgrantee is 
disposing of real property acquired with 
grant funds and acquiring replacem ent 
real property  under the sam e program , 
the net proceeds from the disposition 
m ay be used as an  offset to the cost of 
the replacem ent property.

(2) S a l e  o f  p r o p e r ty .  Sell the property 
and com pensate the aw arding agency 
The am ount due to the aw arding agency 
will be calculated by applying the 
aw arding agency’s percentage of 
participation in the cost of the original 
purchase to the proceeds of the sale  
after deduction of any actual and  
reasonable  selling and fixing-up 
expenses. If the grant is  still active, the 
net proceeds from sale  m ay be offset 
against the original cost of the property 
W hen a grantee or subgrantee is
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directed to sell property, sales 
procedures shall be followed that 
provide for competition to the extent 
practicable and result in the highest 
possible return.

(3) T r a n s fe r  o f  t i t le . Transfer title to 
the aw arding agency or to a third-party 
designated/approved by the aw arding 
agency. The grantee or subgrantee shall 
be paid an am ount calculated by 
applying the grantee or subgrantee’s 
percentage of participation in the 
purchase of the real property to the 
current fair m arket value of the 
property.

§ 1403.32 Eq u ip m e n t

(a) T itle . Subject to the obligations 
and  conditions set forth in this section, 
title to equipm ent acquired  under a 
grant or subgrant will vest upon 
acquisition in the grantee or subgrantee 
respectively.

(b) S ta te s .  A State will use, manage, 
and dispose of equipm ent acquired 
under a grant by the State in accordance 
with State law s and procedures. O ther 
grantees and subgrantees will follow 
paragraphs (c) through (e) of this 
section.

(c) U se. (1) Equipment shall be used 
by the grantee or subgrantee in the 
program or project for which it w as 
acquired as long as needed, w hether or 
not the project or program continues to 
be supported by Federal funds. W hen no 
longer needed for the original program  
or project, the equipm ent may be used in 
other activities currently or previously 
supported by a Federal agency.

(2) The grantee or subgrantee shall 
also m ake equipm ent available for use 
on other projects or program s currently 
or previously supported by the Federal 
Government, providing such use will not 
interfere with the work on the projects 
or program for which it w as originally 
acquired. First preference for other use 
shall be given to other programs or 
projects supported by the aw arding 
agency. User fees should be considered 
if appropriate.

(3) Notw ithstanding the 
encouragem ent in § 1403.25(a) to earn 
program income, the grantee or 
subgrantee must not use equipm ent 
acquired with grant funds to provide 
services for a fee to compete unfairly 
with private com panies that provide 
equivalent services, unless specifically 
perm itted or contem plated by Federal 
statute.

(4 ) W hen acquiring replacem ent 
equipment, the grantee or subgrantee 
m ay use the equipm ent to be replaced as 
a trade-in or sell the property and use 
the proceeds to offset the cost of the 
replacem ent property, subject to the 
approval of the aw arding agency.

(d) M a n a g e m e n t  r e q u ir e m e n ts . 
Procedures for managing equipm ent 
(including replacem ent equipment), 
w hether acquired in whole or in part 
with grant funds, until disposition takes 
place Will, as  a minimum, m eet the 
following requirem ents:

(1) Property records m ust be 
m aintained that include a description of 
the property, a serial num ber or other 
identification number, the source of 
property, who holds title, the acquisition 
date, and cost of the property, 
percentage of Federal participation in 
the cost of the property, the location, use 
and condition of the property, and any 
ultim ate disposition d a ta  including the 
date  of disposal and sale  price of the 
property.

(2) A physical inventory of the 
property must be taken and the results 
reconciled with the property records at 
least once every two years.

(3) A control system  must be 
developed to ensure adequate 
safeguards to prevent loss, damage, or 
theft of the property. Any loss, damage, 
or theft shall be investigated.

(4) Adequate m aintenance procedures 
m ust be developed to keep the property 
in good condition.

(5) If the grantee or subgrantee is 
authorized or required to sell the 
property, proper sales procedures must 
be established to ensure the highest 
possible return.

(e) D is p o s it io n . W hen original or 
replacem ent equipm ent acquired under 
a grant or subgrant is no longer needed 
for the original project or program or for 
other activities currently or previously 
supported by a Federal agency, 
disposition of the equipm ent will be 
m ade as follows:

(1) Items of equipm ent with a current 
per-unit fair m arket value of less than 
$5,000 may be retained, sold or 
otherw ise disposed of with no further 
obligation to the aw arding agency.

(2) Items of equipm ent with a current 
per unit fair m arket value in excess of 
$5,000 m ay be retained or sold and the 
aw arding agency shall have a right to an 
am ount calculated by multiplying the 
current m arket value or proceeds from 
sale by the aw arding agency’s share  of 
the equipment.

(3) In cases where a grantee or 
subgrantee fails to take appropriate 
disposition actions, the aw arding agency 
may direct the grantee or subgrantee to 
take excess and disposition actions.

(f) F e d e r a l  e q u ip m e n t . In the event a 
grantee or subgrantee is provided 
federally-ow ned equipment:

(1) Title will rem ain vested  in the 
Federal Government.

(2) G rantees or subgrantees will 
m anage the equipm ent in accordance

with Federal agency rules and 
procedures, and submit an annual 
inventory listing.

(3) W hen the equipm ent is no longer 
needed, the grantee or subgrantee will 
request disposition instructions from the 
Federal agency.

(g) R ig h t  to  t r a n s fe r  t it le . The Federal 
aw arding agency m ay reserve the right 
to transfer title to the Federal 
Governm ent or a third party nam ed by 
the aw arding agency w hen such a third 
party  is otherw ise eligible under existing 
statutes. Such transfers shall, be subject 
to the following standards:

(1) The property shall be identified in 
the grant or otherw ise m ade known to 
the grantee in writing.

(2) The Federal aw arding agency shall 
issue disposition instruction within 120 
calendar days after the end of the 
Federal support of the project for which 
it w as acquired. If the federal aw arding 
agency fails to issue disposition 
instructions within the 120 calendar-day 
period the grantee shall follow
§ 1403.32(e).

(3) W hen title to equipm ent is 
transferred, the grantee shall be paid an 
am ount calculated by applying the 
percentage of participation in the 
purchase to the current fair m arket 
value of the property.

§ 1403.33  Supplie s.

(a) T i tle . Title to supplies acquired 
under a grant or subgrant will vest, upon 
acquisition, in the grantee or subgrantee 
respectively.

(b) D is p o s it io n . If there is a residual 
inventory of unused supplies exceeding 
$5,000 in total aggregate fair m arket 
value upon term ination or completion of 
the aw ard, and if the supplies are not 
needed for any other federally 
sponsored program s or projects, the 
grantee or subgrantee shall com pensate 
the aw arding agency for its share.

§ 1403.34  Co p yrigh t s .

The Federal aw arding agency 
reserves a royalty-free, nonexclusive, 
and irrevocable license to reproduce, 
publish or otherw ise use, and to 
authorize others to use, for Federal 
Governm ent purposes:

(a) The copyright in any work 
developed under a grant, subgrant, or 
contract under a grant or subgrant; and

(b) Any rights of copyright to which a 
grantee, subgrantee or a  contractor 
purchases ow nership with grant support.

§ 1403 .35  Suba w a rds t o  de ba rre d  a nd 

suspe nde d pa rt ie s.

G rantees and subgrantees m ust not 
m ake any aw ard  or permit any aw ard 
(subgrant or contract) a t any tier to any
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party which is debarred or suspended or 
is otherwise excluded from or ineligible 
for participation in Federal assistance 
program s under Executive O rder 12549, 
“Debarm ent and Suspension.“

§ 1403.36  P ro c ure m e n t

(a) S ta te s . W hen procuring property 
and services under a grant, a S tate will 
follow the sam e policies and procedures 
it uses for procurem ents from its non- 
Federal funds. The S tate  will ensure that 
every purchase order or o ther contract 
includes any clauses required by 
Federal statu tes and executive orders 
and their implementing regulations. 
O ther grantees and subgrantees will 
follow paragraphs (b) through (i) of this 
section.

(b) P r o c u r e m e n t s ta n d a r d s . (1) 
Grantees and subgrantees will use their 
own procurem ent procedures which 
reflect applicable S ta te  and local law s 
and regulations, provided that the 
procurem ents conform to applicable 
Federal law  and the standards identified 
in this section.

(2) G rantees and subgrantees will 
m aintain a contract adm inistration 
system  which ensures that contractors 
perform in accordance with the terms, 
conditions, and specifications of their 
contracts or purchase orders.

(3) G rantees and subgrantees will 
m aintain  a  w ritten code of standards of 
conduct governing the perform ance of 
their em ployees engaged in the aw ard 
and adm inistration of contracts. No 
employee, officer or agent of the grantee 
or subgrantee shall participate in 
selection, or in the aw ard or 
adm inistration of a contract supported 
by Federal funds if a conflict of interest, 
real of apparent, would be involved.
Such a conflict would arise when:

(i) The employee, officer or agent,
(ii) Any m em ber of his im mediate 

family,
(Hi) His or her partner, or
(iv) An organization which employs, 

or is about to employ, any of the above, 
has a financial or other interest in the 
firm selected for aw ard. The grantee’s or 
subgrantee's officers, employees or 
agents will neither solicit nor accept 
gratuities, favors or anything of 
m onetary value from contractors, 
potential contractors, or parties to 
subagreem ents. Grantee and 
subgrantees m ay set minimum rules 
where the financial interest is not 
substantia l or the gift is an  unsolicited 
item of nominal intrinsic value. To the 
extent perm itted by State or local law  or 
regulations, such standards or conduct 
will provide for penalties, sanctions, or 
other disciplinary actions for violations 
of such standards by the grantee’s and 
subgrantee’s  officers, employees, or

agents, or by contractors or their agents. 
The aw arding agency m ay in regulation 
provide additional prohibitions relative 
to real, apparent, or potential conflicts 
of interest.

(4) Grantee and subgrantee 
procedures will provide for a review of 
proposed procurem ents to avoid 
purchase of unnecessary  or duplicative 
items. Consideration should be given to 
consolidating o r breaking out 
procurem ents to obtain a more 
economical purchase. W here 
appropriate, an  analysis will be m ade of 
lease versus purchase alternatives, and 
any other appropriate analysis to 
determ ine the m ost economical 
approach.

(5) To foster greater economy and 
efficiency, grantees and subgrantees are 
encouraged to en ter into State and  local 
intergovernm ental agreem ents for 
procurem ent o r use of common goods 
and services.

(6) G rantees and subgrantees are 
encouraged to use Federal excess and 
surplus property in lieu of purchasing 
new  equipm ent and property w henever 
such use is feasible and reduces project 
costs.

(7) G rantees and subgrantees are 
encouraged to use value engineering 
clauses in contracts for construction 
projects of sufficient size to offer 
reasonable  opportunities for cost 
reductions. Value engineering is a 
system atic and creative analysis of each 
contract item or task to ensure that its 
essential function is provided at the 
overall low er cost.

(8) G rantees and subgrantees will 
m ake aw ards only to responsible 
contractors possessing the ability to 
perform successfully under the term s 
and conditions of a proposed 
procurem ent. C onsideration will be 
given to such m atters as contractor 
integrity, com pliance with public policy, 
record of past performance, and 
financial and technical resources.

(9) G rantees and subgrantees will 
m aintain  records sufficient to detail the 
significant history of a procurem ent. 
These records will include, but are  not 
necessarily lim ited to the following: 
rationale for the m ethod of procurem ent, 
selection of contract type, contractor 
selection or rejection, and the basis  for 
the contract price.

(10) G rantees and subgrantees will 
use time and m aterial type contracts 
only—

(i) After a determ ination that no other 
contract is suitable, and

(11) If the contract includes a ceiling 
price that the contractor exceeds a t its 
own risk.

(11) G rantees and subgrantees alone 
will be responsible, in accordance with

good adm inistrative practice and sound 
business judgment, for the settlem ent of 
all contractual and adm inistrative issues 
arising out of procurem ents. These 
issues include, but are  not lim ited to 
source evaluation, protests, disputes, 
and claims. These standards do no t 
relieve the grantee or subgrantee of any 
contractual responsibilities under its 
contracts. Federal agencies will not 
substitu te their judgm ent for that of the 
grantee or subgrantee unless the m atter 
is prim arily a Federal concern.
Violations of law  will be referred to the 
local, State, or Federal authority  having 
proper jurisdiction.

(12) G rantees and subgrantees will 
have protest procedures to handle  and 
resolve disputes relating to their 
procurem ents and shall in all instances 
disclose inform ation regarding the 
pro test to the aw arding agency. A 
protestor m ust exhaust all 
adm inistrative rem edies with the 
grantee and subgrantee before pursuing 
a protest w ith the Federal agency. 
Reviews of protests by the Federal 
agency will be lim ited to:

(i) V iolations of Federal law  or 
regulations and  the standards o f this 
section (violations of S tate or local law  
will be under the jurisdiction o f S ta te  or 
local authorities) and

(ii) V iolations of the g rantee’s o r 
subgrantee’s protest procedures for 
failure to review  a com plaint or protest. 
Protests received by the Federal agency 
other than those specified above will be  
referred to the grantee or subgrantee.

(c) C o m p e titio n . (1) All procurem ent 
transactions will be Conducted in a 
m anner providing full and open 
competition consistent w ith the 
standards of § 1403.36. Some of the 
situations considered to be restrictive of 
com petition include but a re  not lim ited 
to:

(i) Placing unreasonable  requirem ents 
on firms in order for them to qualify to 
do business,

(ii) Requiring unnecessary  experience 
and excessive bonding,

(iii) Noncompetitive pricing practices 
betw een firms or betw een affiliated 
companies,

(iv) Noncompetitive aw ards to 
consultants that are  on retainer 
contracts,

(v) Organizational conflicts of 
interest,

(vi) Specifying only a “brand  nam e” 
product instead  of allowing “an  equal” 
product to be offered and describing the 
perform ance of other relevant 
requirem ents of the procurem ent, and

(vii) Any arb itrary  action  in the 
procurem ent process.
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(2) G rantees and subgrantees will 
conduct procurem ents in a m anner that 
prohibits the use of statutorily or 
adm inistratively imposed in-State or 
local geographical preferences in the 
evaluation of bids or proposals, except 
in those cases where applicable Federal 
statu tes expressly  m andate or 
encourage geographic preference. 
Nothing in this section preem pts State 
licensing laws. W hen contracting for 
architectural and engineering (A/E) 
services, geographic location m ay be a 
selection criteria provided its 
application leaves an  appropriate 
num ber of qualified firms, given the 
nature and size of the project, to 
compete for the contract.

(3) G rantees will have w ritten 
selection procedures for procurem ent 
transactions. These procedures will 
ensure that all solicitations:

(i) Incorporate a clear and accurate  
description of the technical 
requirem ents for thè m aterial, product, 
o r service to be procured. Such 
description shall not, in competitive 
procurem ents, contain  features which 
unduly restrict competition. The 
description m ay include a statem ent of 
the qualitative nature of the m aterial, 
product or service to be procured, and 
when necessary, shall set forth those 
minimum essentia l characteristics and 
standards to which it m ust conform if it 
is to satisfy its intended use. Detailed 
product specifications should be 
avoided if a t all possible. W hen it is 
im practical or uneconom ical to m ake a 
clear and accurate  description of the 
technical requirem ents, a “brand name 
or equal” description may be used as a 
m eans to define the perform ance or 
other salient requirem ents of a 
procurem ent. The specific features of the 
nam ed brand which m ust be met by 
offerors shall be clearly stated: and

(ii) Identify all requirem ents which the 
offerors m ust fulfill and all other factors 
to be used in evaluating bids or 
proposals.

(4) G rantees and subgrantees will 
ensure that all prequalified lists of 
persons, firms, or products which are 
used in acquiring goods and services are 
current and include enough qualified 
sources to ensure maximum open and 
free competition. Also, grantees and 
subgrantees will not preclude potential 
bidders from qualifying during the 
solicitation period.

(d) M e th o d s  o f  p r o c u r e m e n t  to  b e  
f o l l o w e d —. (1) P r o c u r e m e n t  b y  s m a l l  
p u r c h a s e  p r o c e d u r e s .  Small purchase 
procedures are  those relatively  simple 
and informal procurem ent m ethods for 
securing services, supplies, or other 
property that do not cost more than  
$25,000 in the aggregate. If small

purchase procurem ents are  used, price 
or rate quotations will be obtained from 
an adequate num ber of qualified 
sources.

(2) P r o c u r e m e n t  b y  s e a l e d  b id s  
( fo r m a l  a d v e r ti s in g ) . Bids are publicly 
solicited and a firm-fixed-price contract 
(lump sum or unit price) is aw arded  to 
the responsible bidder whose bid, 
conforming with all the m aterial terms 
and conditions of the invitation for bids, 
is the lowest in price. The sealed bid 
m ethod is the preferred m ethod for 
procuring construction, if the conditions 
in § 1403.36(d)(2)(i) apply.

(i) In order for sealed  bidding to be 
feasible, the following conditions should 
be present:

(A) A complete, adequate, and 
realistic  specification or purchase 
description is available;

(B) Two or more responsible bidders 
are willing and able to complete 
effectively for the business: and

(C) The procurem ent lends itself to a 
firm fixed price contract and  the 
selection of the successful b idder can be 
m ade principally on the basis  of price. .

(ii) If sealed bids are  used, the 
following requirem ents apply:

(A) the invitation for bids will be 
publicly advertised and bids shall be 
solicited from an  adequate num ber of 
know n suppliers, providing them 
sufficient time prior to the date  set for 
opening the bids;

(B) The invitation for bids, which will 
include any specifications and pertinent 
attachm ents, shall define the items or 
services in order for the bidder to 
properly respond;

(C) All bids will be publicly opened at 
the time and place prescribed in the 
invitation for bids;

(D) A firm fixed-price contract aw ard 
will be m ade in writing to the low est 
responsive and responsible bidder; 
W here specified in bidding documents, 
factors such as discounts, transportation 
cost, and life cycle costs shall be 
considered in determining which bid is 
lowest. Paym ent discounts will only be 
used to determ ine the low bid when 
prior experience indicates that such 
discounts are  usually taken advantage 
of; and

(E) Any or all bids may be rejected if 
there is a sound docum ented reason.

(3) P r o c u r m e n t b y  c o m p e tit iv e  
p r o p o s a ls . The technique of com petitive 
proposals is norm ally conducted with 
more than  one source submitting an 
offer, and either a fixed-price or cost- 
reim bursem ent type contract is 
aw arded. It is generally used when 
conditions are  not appropriate for the 
use of sealed  bids. If this m ethod is 
used, the following requirem ents apply:

(i) Requests for proposals will be 
publicized and identify all evaluation 
factors and their relative importance. 
Any response to publicized requests for 
proposals shall be honored to the 
m aximum extent practical;

(ii) Proposals will be solicited from an 
adequate num ber of qualified sources;

(iii) G rantees and subgrantees will 
have a m ethod for conducting technical 
evaluations of the proposals received 
and for selecting aw ardees;

(iv) A w ards will be m ade to the 
responsible firm whose proposal is most 
advantageous to the program, with price 
and other factors considered; and >

(v) G rantees and subgrantees m ay use 
com petitive proposal procedures for 
qualifications-based procurem ent of 
architectural/engineering (A/E) 
professional services whereby 
com petitors’ qualifications are 
evaluated  and the m ost qualified 
com petitor is selected, subject to 
negotiation of fair and reasonable  
com pensation. The m ethod, where price 
is not used as a selection factor, can 
only be used in procurem ent of A /E  
professional services. It cannot be used 
to purchase o ther types of services 
through A /E  firms are a potential source 
to perform the proposed effort.

(4) Procurem ent by noncom petitive 
proposals is procurem ent through 
solicitation of a proposal from only one 
source, or after solicitation of a num ber 
of sources, com petition is determ ined 
inadequate.

(i) Procurement by noncom petitive 
proposals may be used only w hen the 
aw ard  of a contract is infeasible under 
small purchase procedures, sealed bids 
or competitive proposals and one of the 
following circum stances applies:

(A) The item is available only from a 
single source;

(B) The public exigency or emergency 
for the requirem ent will not permit a 
delay resulting from competitive 
solicitation;

(C) The aw arding agency authorizes 
noncom petitive proposals; or

(D) After solicitation of a num ber of 
sources, competition is determ ined 
inadequate.

(ii) Cost analysis, i.e., verifying the 
proposed cost data , the projections of 
the data , and the evaluation o f  the 
specific elem ents of costs and profit, is 
required.

(iii) G rantees and subgrantees m ay be 
required to submit the proposed 
procurem ent to the aw arding agency for 
pre-aw ard review in accordance with 
paragraph (g) of this section.

(e) C o n tr a c tin g  w i th  s m a l l  a n d  
m i n o r i t y  f i r m s ,  w o m e n ’s  b u s in e s s  
e n te r p r is e  a n d  la b o r  s u r p lu s  a r e a  f i r m s .
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(1) The grantee and subgrantee will take 
all necessary  affirm ative steps to assure 
that m inority firms, wom en’s business 
enterprises, and labor surplus area firms 
are used when possible.

(2) Affirmative steps shall include:
(1) Placing qualified small and 

m inority businesses and wom en’s 
business enterprises on solicitation lists;

(ii) Assuring that small and minority 
businesses, and wom en’s business 
enterprises are solicited whenever they 
are potential sources;

(iii) Dividing total requirem ents, when 
economically feasible, into sm aller tasks 
or quantities to perm it maximum 
participation by small and minority 
business, and wom en’s business 
enterprises;

(iv) Establishing delivery schedules, 
where the requirem ent permits, which . 
encourage participation by small and 
minority business, and wom en’s 
business enterprises;

(v) Using the services and assistance 
of the Small Business Adm inistration, 
and the M inority Business Development 
Agency of the Departm ent of Commerce; 
and

(vi) Requiring the prime contractor, if 
subcontracts are to be let, to take the 
affirm ative steps listed in paragraphs
(e)(2) (i) through (v) of this section.

(f) C o n tr a c t c o s t  a r id  p r ic e . (1) 
G rantees and subgrantees m ust perform 
a cost or price analysis in connection 
with every procurem ent action including 
contract m odifications. The m ethod and 
degree of analysis fs dependent on the 
facts surrounding the particular 
procurem ent situation, but as a starting 
point, grantees m ust m ake independent 
estim ates before receiving bids or 
proposals. A cost analysis must be 
performed when the offeror is required 
to submit the elem ents of his estim ated 
cost, e.g., under professional, consulting, 
and architectural engineering services 
contracts. A cost analysis will be 
necessary  when adequate price 
competition is lacking, and for sole 
source procurem ents, including contract 
m odifications or change orders, unless 
price reasonableness can be established 
on the basis of a catalog or m arket price 
of a commercial product sold in 
substantia l quantities to the general 
public or based  on prices set by law  or 
regulation. A price analysis will be used 
in all other instances to determ ine the 
reasonableness of the proposed contract 
price.

(2) Grantees and subgrantees will 
negotiate profit as a separate  elem ent o f 
the price for each contract'in  which 
there is no price com petition and in all 
cases where cost analysis is performed. 
To establish a fair and reasonable  profit, 
consideration  will be given to the

complexity of the work to be performed, 
the risk borne by the contractor, the 
contractor’s investmerit, the amount of 
subcontracting, the quality of its record 
of past performance, and industry profit 
rates in the surrounding geographical 
area for similar work.

(3) Costs or prices based  on estim ated 
costs for contracts under grants will be 
allowable only to the extent that costs 
incurred or cost estim ates included in 
negotiated prices are consistent w ith 
Federal cost principles (see § 1403.22). 
Grantees m ay reference their own cost 
principles that comply with the 
applicable Federal cost principles.

(4) The cost plus a percentage of cost 
and percentage of constructing cost 
m ethods of contracting shall not be 
used.

(g) A w a r d in g  a g e n c y  r e v ie w . (1) 
Grantees and subgrantees must m ake 
available, upon request of the awarding 
agency, technical specifications on 
proposed procurem ents where the 
aw arding agency believes such review 
is needed to ensure that the iten- an d /o r 
service specified is the one being 
proposed for purchase. This review 
generally will take place prior to the 
time the specification is incorporated 
into a solicitation document. However, if 
the grantee or subgrantee desires to 
have the review accom plished after a 
solicitation has been developed, the 
aw arding agency m ay still review the 
specifications, w ith such review usually 
lim ited to the technical aspects of the 
proposed purchase.

(2) Grantees and subgrantees m ust on 
request m ake available for awarding 
agency pre-aw ard review procurem ent 
documents, such as requests for 
proposals or invitations for bids, 
independent cost estim ates, etc., when:

(i) A grantee’s or subgrantee’s 
procurem ent procedures or operation 
fails to comply with the procurem ent 
standards in this section; or

(ii) The procurem ent is expected to 
exceed $25,000 and is to be aw arded 
without com petition or only one bid or 
offer is received in response to a 
solicitation; or

(iii) The procurement, which is 
expected to exceed $25,000, specifies a 
“brand nam e” product; or

(iv) The proposed aw ard over $25,000 
is to be aw arded to other than the 
apparent low bidder under a sealed bid 
procurement; or

(v) A proposed contract modification 
changes the scope of a contract or 
increases the contract amount by more 
than $25,000.

(3) A grantee or subgrantee will be 
exempt from the pre-aw ard review in 
paragraph (g)(2) of this section if the 
aw arding agency determ ines that its

procurem ent system s comply with the 
standards of this section,

(i) A grantee or subgrantee may 
request that its procurem ent system  be 
review ed by the aw arding agency to 
determ ine w hether its system  meets 
these standards in order for its system  
to be certified. Generally, these reviews 
shall occur where there is a continuous 
high-dollar funding, and third-party 
contracts are  aw arded  on a regular 
basis;

(ii) A grantee or subgrantee may self- 
certify its procurem ent system . Such 
self-certification shall not limit the 
aw arding agency’s right to survey the 
system . Under a self-certification 
procedure, aw arding agencies m ay wish 
to rely on w ritten assurances from the 
grantee or subgrantee that it is 
complying with these standards. A 
grantee or subgrantee will cite specific 
procedures, regulations, standards, etc., 
as being in compliance with these 
requirem ents and have its system  
available for review.

(h) B o n d in g  r e q u ir e m e n ts . For 
construction or facility im provement 
contracts or subcontracts exceeding 
$100,000, the aw arding agency may 
accept the bonding policy and 
requirem ents of the grantee or 
subgrantee provided the aw arding 
agency has m ade a determ ination that 
the aw arding agency's in terest is 
adequately  protected. If such a 
determ ination has not been m ade, the 
minimum requirem ents shall be as 
follows:

(1) A  b id  g u a r a n te e  fr o m  e a c h  b id d e r  
e q u iv a le n t  to  f i v e  p e r c e n t  o f  th e  b id  
p r ic e . The “bid guarantee" shall consist 
of a firm commitment such as  a bid 
bond, certified check, or other 
negotiable instrum ent accom panying a 
bid as assurance that the bidder will, 
upon acceptance of his bid, execute 
such contractual docum ents as may be 
required within the time specified.

(2) A  p e r fo r m a n c e  b o n d  o n  th e  p a r t  o f  
th e  c o n tr a c to r  f o r  100  p e r c e n t  o f  th e  
c o n tr a c t p r ic e . A “perform ance bond” is 
one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract.

(3) A  p a y m e n t b o n d  o n  th e  p a r t  o f  th e  
c o n tr a c to r  f o r  100  p e r c e n t  o f  th e  
c o n tr a c t p r ic e . A “paym ent bond” is one 
executed in connection with a contract 
to assure paym ent as required by law  of 
all persons supplying labor and m aterial 
in the execution of the work provided 
for in the contract.

(i) C o n tr a c t p r o v is io n s . A g rantee’s 
and subgrantee’s contracts m ust contain 
provisions in paragraph (i) of this 
section. Federal agencies are  perm itted



55104 Federal Register /  Vol. 57, No. 227 /  Tuesday, N ovem ber 24, 1992 / Rules and Regulations

to require changes, remedies, changed 
conditions, access and records 
retention, suspension of work, and other 
clauses approved by the Office of 
Procurement Policy.

(1) Adm inistrative, contractual, or 
legal rem edies in instances where 
contractors violate or breach contract 
terms, and provide for such sanctions 
and  penalties as may be appropriate 
(Contracts other than small purchases).

(2) Term ination for cause and for 
convenience by the grantee or 
subgrantee including the m anner by 
which it will be effected and  the basis 
for settlem ent (All contracts in excess of 
$10,000).

(3) Compliance with Executive Order 
11246 of Septem ber 24,1965, entitled 
“Equal Employment Opportunity," as 
am ended by Executive O rder 11375 of 
October 13,1967, and as  supplem ented 
in Departm ent of Labor regulations (41 
CFR chapter 60) (All construction 
contracts aw arded  in excess of $10,000 
by grantees and their contractors or 
subgrantees).

(4) Compliance with the Copeland 
“Anti-Kickback” Act (18 U.S.C. 874) as 
supplem ented in Departm ent of Labor 
regulations (29 CFR part 3) (All 
contracts and subgrants for construction 
or repair).

(5) Compliance with the Davis-Bacon 
Act (40 U.S.C. 276a to a-7) as 
supplem ented by Departm ent of Labor 
regulations (29 CFR part 5)
(Construction contracts in excess of 
$2,000 aw arded by grantees and 
subgrantees when required by Federal 
grant program legislation).

(6) Compliance with Sections 103 and 
107 of the C ontract W ork Hours and 
Safety S tandards Act (40 U .S.C 327-330) 
as supplem ented by Departm ent of 
Labor regulations (29 CFR part 5) 
(Construction contracts aw arded by 
grantees and subgrantees in excess of 
$2,000, and in excess of $2,500 for other 
contracts which involve the employment 
of m echanics or laborers).

(7) Notice of aw arding agency 
requirem ents and regulations pertaining 
to reporting.

(8) Notice of aw arding agency 
requirem ents and regulations pertaining 
to patent rights with respect to any 
discovery or invention which arises or is 
developed in the course of or under such 
contract.

(9) Awarding agency requirem ents 
and regulations pertaining to copyrights 
and rights in data.

(10) Access by the grantee, the 
subgrantee, the Federal grantor agency, 
the Com ptroller General of the United 
States, or any of their duly authorized 
representatives to any books, 
docum ents, papers, and  records of the

contractor which are  directly pertinent 
to that specific contract for the purpose 
of making audit, exam ination, excerpts, 
and transcriptions.

(11) Retention of all required records 
for three years after g rantees or 
subgrantees m ake final paym ents and 
all other pending m atters are  closed.

(12) Compliance with all applicable 
standards, orders, or requirem ents 
issued under section 306 of the Clear Air 
Act (42 U.S.C. 1857(h)), section 508 of the 
Clean W ater Act (33 U.S.C. ^368), 
Executive O rder 11738, and 
Environm ental Protection Agency 
regulations (40 CFR part 15) (Contracts, 
subcontracts, and subgrants of am ounts 
in excess of $100,000).

(13) M andatory standards and policies 
relating to energy efficiency which are 
contained in the state  energy 
conservation plan issued in compliance 
with the Energy Policy and 
Conservation Act (Pub. L. 94-163).

§ 1403 .37  Subgra nts.

(a) S ta te s . S tates shall follow state 
law  and procedures w hen aw arding and 
adm inistering subgrants (w hether on a  
cost reim bursem ent or fixed amount 
basis) of financial assistance to local 
and Indian tribal governm ents. S tates 
shall:

(1) Ensure that every subgrant 
includes any clauses required by 
Federal stattfte and executive orders 
and their implementing regulations;

(2) Ensure that subgrantees are  aw are 
of requirem ents imposed upon them by 
Federal sta tu te  and regulation;

(3) Ensure that a provision for 
com pliance with § 1403.42 is placed in 
every cost reim bursem ent subgrant; and

(4) Conform any advances of grant 
funds to subgrantees substantia lly  to the 
sam e standards of timing and amount 
that apply to cash advances by Federal 
agencies.

fb) A l l  o th e r  g r a n te e s . All other 
grantees shall follow the provisions of 
this part which are  applicable to 
aw arding agencies when aw arding and 
adm inistering subgrants (w hether on a 
cost reim bursem ent or fixed amount 
basis) of financial assistance to local 
and Indian tribal governm ents. G rantees 
shall:

(1) Ensure that every subgrant 
includes a provision for com pliance with 
this part;

(2) Ensure that every subgrant 
includes any clauses required by 
Federal sta tu te  and executive orders 
and their implementing regulations; and

(3) Ensure that subgrantees are  aw are 
of requirem ents im posed upon them by 
Federal statu tes and  regulations.

(c) E x c e p tio n s . By their own terms, 
certain  provisions of this part do not

apply to the aw ard  and adm inistration 
of subgrants:

(1) Section 1403.i0;
(2) Section 1403.11;
(3) The letter.-of-credit procedures 

specified in Treasury Regulations at 31 
CFR part 205, cited in § 1403.21; and

(4) Section 1403.50.

R e p o r t s ,  R e c o r d s ,  R e t e n t i o n ,  a n d  

E n f o r c e m e n t

§ 1403.40  M onitoring a nd re port ing 

p ro gra m  pe rf o rm a nce .

(a) M o n ito r in g  b y  g r a n te e s . G rantees 
are responsible for managing the day-to 
day operations of grant and subgrant 
supported activities. G rantees must 
m onitor grant and  subgrant supported 
activities to assure com pliance with 
applicable Federal requirem ents and 
that perform ance goals are  being 
achieved-G rantee monitoring must 
cover each program, function of activity.

(b) N o r tc o n s tr u c tio n  p e r fo r m a n c e  
r e p o r ts . The Federal agency may, if it 
decides that perform ance information 
available from subsequent applications 
contains sufficient inform ation to m eet 
its program matic needs, require the 
grantee to submit a perform ance report 
only upon expiration or term ination of 
grant support. Unless w aived by the 
Federal agency this report will be due 
on the sam e date  as the final Financial 
S tatus Report.

(1) G rantees shall submit annual 
perform ance reports unless the 
aw arding agency requires quarterly  or 
sem i-annual reports. However, 
perform ance reports will not be required 
more frequently than  quarterly. Annual 
reports shall be due 90 days after the 
grant year, quarterly or sem i-annual 
reports shall be due 30 days after the 
reporting period. The final perform ance 
report will be due 90 days after the 
expiration or term ination of grant 
support. If a justified request is 
subm itted by a grantee, the Federal 
agency m ay extend the due date  for any 
perform ance report. Additionally, 
requirem ents for unnecessary  
perform ance reports m ay be w aived by 
the Federal agency.

(2) Perform ance reports will contain, 
for each grant, brief inform ation on the 
following:

(i) A com parison of actual 
accom plishm ents to the objectives 
established for the period. W here the 
output of the project can be quantified, a 
com putation of the cost per unit of 
output may be required if that 
inform ation will be useful.

(ii) The reasons for slippage if 
established objectives were not met.

(iii) Additional pertinent information 
including, w hen appropriate, analysis
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and explanation of cost overruns or high 
unit costs.

(3) Grantees will not be required to 
submit more than the original and two 
copies of perform ance reports.

(4) Grantees will adhere to the 
standards in this section in prescribing 
perform ance reporting requirem ents for 
subgrantees.

(c) C o n s tr u c tio n  p e r fo r m a n c e  r e p o r ts . 
For the most part, on-site technical 
inspections and certified percentage-of- 
completion data  are  relied on heavily by 
Federal agencies to m onitor progress 
under construction grants and 
subgrants. The Federal agency will 
require additional formal perform ance 
reports only when considered 
necessary, and never more frequently 
than quarterly.

(d) S ig n if ic a n t  d e v e lo p m e n ts . Events 
m ay occur betw een the scheduled 
perform ance reporting dates which have 
significant im pact upon the grant or 
subgrant supported activity. In such 
cases, the grantee must inform the 
Federal agency as soon as the following 
types of conditions become known:

(1) Problems, delays, or adverse 
conditions which will m aterially, im pair 
the ability to m eet the objective of the 
aw ard. This disclosure m ust include a 
sta tem ent of the action taken, or 
contem plated, and any assistance 
needed to resolve the situation.

(2) Favorable developm ents which 
enable meeting time schedules and 
objectives sooner or at less cost than 
anticipated or producing more beneficial 
results than  originally planned.

(e) Federal agencies m ay m ake site 
visits as w arran ted  by program needs.

(f) W a iv e r s , e x te n s io n s . (1) Federal 
agencies m ay w aive any perform ance 
report required by this part if not 
needed.

(2) The grantee m ay waive any 
perform ance report from a subgrantee 
w hen not needed. The grantee m ay 
extend the due date for any perform ance 
report from a subgrantee if the grantee 
will still be able to m eet its perform ance 
reporting obligations to the Federal 
agency.

§ 1403.41 Fina ncia l re port ing.

(a) G e n e ra l. (1) Except as provided in 
paragraphs (a) (2) and (5) of this section, 
grantees will use only the forms 
specified in paragraphs (a) through (e) of 
this section, and such supplem entary or 
other forms as may from time to time be 
authorized by OMB, for:

(i) Submitting financial reports to 
Federal agencies, or

(ii) Requesting advances or 
reim bursem ents w hen letters o f credit 
a re  not used.

(2) G rantees need not apply the forms 
prescribed in this section in dealing with 
their subgrantees. However, grantees 
shall not impose more burdensom e 
requirem ents on subgrantees.

(3) G rantees shall follow all 
applicable standard  and supplem ental 
Federal agency instructions approved by 
OMB to the extent required under the 
Paperw ork Reduction Act of 1980 for use 
in connection with forms specified in 
paragraphs (b) through (e) of this 
section. Federal agencies m ay issue 
substantive supplem entary instructions 
only with the approval of OMB. Federal 
agencies m ay shade out or instruct the 
grantee to disregard any line item that 
the Federal agency finds unnecessary 
for its decision making purposes.

(4) G rantees will not be required to 
submit more than the original and two 
copies of forms required under this part.

(5) Federal agencies m ay provide 
com puter outputs to grantees to expedite 
or contribute to the accuracy of 
reporting. Federal agencies m ay accept 
the required information from grantees 
in m achine usable format or computer 
prin touts instead of prescribed forms.

(6) Federal agencies m ay w aive any 
report required by this section if not 
needed.

(7) Federal agencies m ay extend the 
due date  of any:financial report upon 
receiving a justified request from a 
grantee.

(b) F in a n c ia l S ta tu s  R e p o r t—(1) F orm . 
Grantees will use S tandard Form 269 or 
269A, Financial Status Report, to report 
the sta tus of funds for all 
nonconstruction grants and for 
construction grants w hen required in 
accordance with paragraph 
§ 1403.41(e)(2)(iii) of this section.

(2) A c c o u n tin g  b a s is . Each grantee 
will report program outlays and program 
income on a cash  or accrual basis as 
prescribed by the aw arding agency. If 
the Federal agency requires accrual 
inform ation and the grantee’s 
accounting records are not norm ally 
kept on the accrual basis, the grantee 
shall not be required to convert its 
accounting system  but shall develop 
such accrual inform ation through an 
analysis of the docum entation on hand.

(3) F re q u e n c y . The Federal agency 
may prescribe the frequency of the 
report for each project or program. 
However, the report will not be required 
more frequently than  quarterly. If the 
Federal agency does not specify the 
frequency of the report, it will be 
subm itted annually. A final report will 
be required upon expiration or 
term ination of grant support.

(4) D u e  d a te . W hen reports are  
required on a  quarterly  or sem iannual 
basis, they will be due 30 days after the

reporting period. W hen required on an 
annual basis, they will be due 90 days 
after the grant year. Final reports will be 
due 90 days after the expiration or 
term ination of grant support.

(c) F e d e r a l C a sh  T r a n s a c tio n s  
R e p o r t—(1) F o rm , (i) For grants paid  by 
letter of credit, T reasury check advances 
or electronic transfer of funds, the 
grantee will subm it the S tandard  Form 
272, Federal Cash T ransactions Report, 
and w hen necessary, its continuation 
sheet, S tandard  Form 272a, unless the 
term s of the aw ard  exem pt the grantee 
from this requirem ent.

(ii) These reports will be used by the 
Federal agency to m onitor cash 
advanced to grantees and to obtain  
disbursem ent or outlay inform ation for 
each grant from grantees. The form at of 
the report m ay be adapted  as 
appropriate w hen reporting is to be 
accom plished with the assistance of 
autom atic  data  processing equipm ent 
provided that the inform ation to be 
subm itted is not changed in substance.

(2) F o r e c a s ts  o f  F e d e r a l c a s h  
r e q u ir e m e n ts . Forecasts of Federal cash 
requirem ents m ay be  required in the 
"R em arks” section of the report.

(3) C a sh  in  h a n d s  o f  s u b g r a n te e s . 
W hen considered necessary  and 
feasible by the Federal agency, grantees 
m ay be required to report the am ount of 
cash  advances in excess of three days’ 
needs in the hands of their subgrantees 
or contractors and to provide short 
narrative explanations of actions taken 
by the grantee to reduce the excess 
balances.

(4) F r e q u e n c y  a n d  d u e  d a te . G rantees 
m ust submit the report no later than  15 
working days following the end of each 
quarter. However, w here an advance 
either by letter of credit or electronic 
transfer of funds is authorized at an 
annualized rate  of one million dollars or 
more, the Federal agency m ay require 
the report to be subm itted within 15 
working days following the end of each 
month.

(d) R e q u e s t  f o r  a d v a n c e  o r  
r e im b u r s e m e n t—(1) A d v a n c e  p a y m e n ts . 
Requests for Treasury check advance 
paym ents will be subm itted on S tandard  
Form 270, Request for Advance or 
Reimbursement. (This form will not be 
used for draw dow ns under a lette r of 
credit, electronic funds transfer or when 
Treasury check advance paym ents are 
m ade to the grantee autom atically on a 
predeterm ined basis.)

(2) R e im b u r s e m e n ts . Requests for 
reim bursem ent under nonconstruction 
gran ts will also be subm itted on 
S tandard  Form 270. (For reim bursem ent 
requests under construction grants, see 
paragraph (e)(1) of this section.)



55106 Federal Register /  Vol. 57, No. 227 /  Tuesday, N ovem ber 24, 1992 /  Rules and Regulations

(3) The frequency for submitting 
paym ent requests is treated  in 
§ 1403.41(b)(3).

(e) O u tla y  r e p o r t  a n d  r e q u e s t  f o r  
r e im b u r s e m e n t  f o r  c o n s tr u c t io n  
p r o g r a m s —(1) G r a n ts  th a t  s u p p o r t  
c o n s tr u c t io n  a c t i v i t ie s  p a i d  b y  
r e im b u r s e m e n t  m e th o d , (i) Requests for 
reim bursem ent under construction 
grants will be subm itted on S tandard 
Form 271, Outlay Report and Request for 
Reim bursem ent for Construction 
Programs. Federal agencies may, 
however, prescribe the Request for 
Advance or Reimbursement form, 
specified in § 1403.41(d), instead of this 
form.

(ii) The frequency for submitting 
reim bursem ent requests is treated  in 
§ 1403.41(b)(3).

(2) G r a n ts  t h a t  s u p p o r t  c o n s tr u c t io n  
a c t i v i t i e s  p a i d  b y  l e t t e r  o f  c re d i t, 
e le c tr o n i c  f u n d s  t r a n s fe r  o r  T r e a s u r y  
c h e c k  a d v a n c e ,  (i) W hen a construction 
grant is paid  by letter of credit, 
electronic funds transfer or Treasury 
check advances, the grantee will report 
its outlays to the Federal agency using 
S tandard  Form 271, Outlay Report and 
Request for Reim bursem ent for 
Construction Programs. The Federal 
agency will provide any necessary  
special instruction. However, frequency 
and due date  shall be governed by
§ 1403.41(b) (3) and (4).

(ii) W hen a construction grant is paid 
by Treasury check advances based  on 
periodic requests from the grantee, the 
advances will be requested on the form 
specified in § 1403.41(d).

(iii) The Federal agency may 
substitu te the Financial S tatus Report 
specified in § 1403.41(b) for the Outlay 
Report and  Request for Reimbursement 
for Construction Programs.

(3) A c c o u n t in g  b a s is . The accounting 
basis for the Outlay Report and  Request 
for Reim bursem ent for Construction 
Programs shall be governed by
§ 1403.41(b)(2).

§ 1403 .42  Re te nt ion a nd a cce ss 

re quire m e nts f o r re cords.

(a) A p p l ic a b i l i t y .  (1) This section 
applies to all financial and  
program m atic records, supporting 
documents, statistical records, and other 
records of grantees or subgrantees 
which are:

(1) Required to be m aintained by the 
terms of this Part, program  regulations 
or the grant agreem ent, or

(ii) O therw ise reasonably  considered 
as pertinent to program regulations or 
the grant agreem ent.

(2) This section does not apply to 
records m aintained by contractors or 
subcontractors. For a  requirem ent to 
place a provision concerning records in

certain  kinds of contracts, see 
§ 1403.36(i)(10).

(b) L e n g th  o f  r e te n tio n  p e r io d . (1) 
Except as otherw ise provided, records 
must be retained for three years from 
the starting date  specified in paragraph
(c) of this section.

(2) If any litigation, claim, negotiation, 
audit or other action involving the 
records has been s tarted  before the 
expiration of the 3-year period, the 
records must be retained u n til. 
completion of the action and resolution 
of all issues which arise from it, or until 
the end of the regular 3-year period, 
whichever is later.

(3) To avoid duplicate recordkeeping, 
aw arding agencies may m ake special 
arrangem ents with grantees and  
subgrantees to retain  any records which 
are  continuously needed for joint use. 
The aw arding agency will request 
transfer of records to its custody w hen it 
determ ines that the records possess 
long-term retention value. W hen the 
records are transferred to or m aintained 
by the Federal agency, the 3-year 
retention requirem ent is not applicable 
to the grantee or subgrantees.

(c) S ta r tin g  d a te  o f  r e te n tio n  p e r io d —
(1) G e n e ra l. W hen grant support is 
continued or renew ed a t annual or other 
intervals, the retention period for the 
records of each funding period sta rts  on 
the day the grantee or subgrantee 
subm its to the aw arding agency its 
single or last expenditure report for that 
period. However, if grant support is 
continued or renew ed quarterly, the 
retention period for each year’s records 
starts  on the day the grantee subm its its 
expenditure report for the last quarter of 
the Federal fiscal year. In all other 
cases, the retention period starts  on the 
day the grantee submits its final 
expenditure report. If an  expenditure  
report has been waived, the retention 
period starts on the day the report 
would have been due.

(2) R e a l  p r o p e r ty  a n d  e q u ip m e n t 
r e c o r d s . The retention period for real 
property and equipm ent records starts  
from the date  of the disposition or 
replacem ent or transfer at the direction 
of the aw arding agency.

(3) R e c o r d s  f o r  in c o m e  tr a n s a c tio n s  
a f te r  g r a n t o r  s u b g r a n t s u p p o r t. In some 
cases grantees m ust report income after 
the period of grant support. W here there 
is such a requirem ent, the retention 
period for the records pertaining to the 
earning of the income sta rts  from the 
end of the grantee’s fiscal year in which 
the income is earned.

(4 \  I n d ir e c t  c o s t  r a te  p r o p o s a ls , c o s t 
a llo c a tio n s  p la n s , e tc . This paragraph 
applies to the following types of 
docum ents, and their supporting records: 
indirect cost rate  com putations or

proposals, cost allocation plans, and any 
sim ilar accounting com putations of the 
rate  at which a particular group of costs 
is chargeable (such as com puter usage 
chargeback rates or com posite fringe 
benefit rates).

(1) I f  s u b m itte d  f o r  n e g o tia tio n . If the 
proposal, plan, or other com putation is 
required to be subm itted to the Federal 
Governm ent (or to the grantee) to form 
the basis  for negotiation of the rate, then 
the 3-year retention period for its 
supporting records starts from the date  
of such submission.

(ii) I f  n o t  s u b m itte d  f o r  n e g o tia tio n . If 
the proposal, plan, or o ther com putation 
is not required to be subm itted to the 
Federal Governm ent (or to the grantee) 
for negotiation purposes, then the 3-year 
retention period for the proposal plan, or 
com putation and  its supporting records 
starts from end of the fiscal year (or 
other accounting period) covered by the 
proposal, plan, or other computation.

(d) S u b s ti tu tio n  o f  m ic r o film . Copies 
m ade by microfilming, photocopying, or 
similar m ethods m ay be substitu ted for 
the original records.

(e) A c c e s s  to  r e c o r d s—(1) R e c o r d s  o f  
g r a n te e s  a n d  s u b g r a n te e s . The aw arding 
agency and the Com ptroller General of 
the United States, or any of their 
authorized representatives, shall have 
the right o f access to any pertinent 
books, documents, papers, o r other 
records of grantees and subgrantees 
which are pertinent to the grant, in order 
to m ake audits, exam inations, excerpts, 
and transcrip ts.

(2) E x p ir a tio n  o f  r ig h t o f  a c c e s s . The 
rights of access in this section m ust not 
be lim ited to the required retention 
period but shall last a s  long as the 
records are  retained.

(f) R e s tr ic tio n s  o n  p u b l ic  a c c e s s . The 
Federal Freedom  of Inform ation Act (5 
U.S.C. 552) does not apply to records. 
Unless required by Federal, State, or 
local law, grantees and subgrantees are 
not required to perm it public access to 
their records.

§  1 4 0 3 . 4 3  E n f o r c e m e n t

(a) R e m e d ie s  f o r  n o n c o m p lia n c e . If a 
grantee or subgran tee  m aterially  fails to 
comply with any term of an aw ard, 
w hether stated  in a Federal statu te  or 
regulation, an  assurance, in a S tate  plan 
or application, a notice of aw ard, or 
elsew here, the aw arding agency m ay 
take one or more of the following 
actions, as appropriate in the 
circum stances^

(1) Tem porarily w ithhold cash  
paym ents pending correction of the 
deficiency by the grantee or subgrantee 
or more severe  enforcem ent action by 
the aw arding agency.
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(2) D isallow (that is, deny both use of 
funds and m atching credit for) all or part 
of the cost of the activity  or action not in 
compliance,

(3) W holly or partly suspend or 
term inate the current aw ard for the 
grantee’s or subgrantee’s program,

(4) W ithhold further aw ards for the 
program, or

(5) Take other rem edies that m ay be 
legally available.

(b) H e a r in g s ,  a p p e a ls . In taking an 
enforcem ent action, the aw arding 
agency will provide the grantee or 
subgrantee an opportunity for such 
hearing, appeal, or other adm inistrative 
proceeding to which the grantee or 
subgrantee is entitled under any sta tu te  
or regulation applicable to the action 
involved.

(c) E f fe c ts  o f  s u s p e n s io n  a n d  
te r m in a t io n . Costs of grantee or 
subgrantee resulting from obligations 
incurred by the grantee or subgrantee 
during a suspension or after term ination 
of an aw ard  are  not allow able unless 
the aw arding agency expressly 
authorizes them in the notice of 
suspension or term ination or 
subsequently. O ther grantee or 
subgrantee costs during suspension or 
after term ination which are necessary  
and no t reasonably  avoidable are 
allow able if:

(1) The costs result from obligations 
which were properly incurred by the 
grantee or subgrantee before the 
effective date  of suspension or 
term ination, are  not in anticipation of it, 
and, in the case of a term ination, are  
noncancellable, and,

(2) The costs would be allow able if 
the aw ard were not suspended or 
expired norm ally a t the end of the 
funding period in which the term ination 
takes effect.

(d) R e la t i o n s h ip  to  D e b a r m e n t  a n d  
S u s p e n s io n .  The enforcem ent rem edies 
identified in this section, including 
suspension and  term ination, do not 
preclude grantee or subgrantee from 
being subject to “Debarm ent and 
Suspension” under E .0 .12549 (see
§ 1403.35).

§ 1403.44  Te rm ina t ion  f o r co nve nie nce .

Except as provided in § 1403.43 
aw ards m ay be term inated in whole or 
in part only as  follows:

(a) By the aw arding agency with the 
consent of the grantee or subgrantee in 
which case the two parties shall agree 
upon the term ination conditions, 
including the effective date  and in thè 
case of partial term ination, the portion 
to be term inated, or

(b) By the grantee or subgrantee upon 
w ritten notification to the aw arding 
agency, setting forth the reasons for

such term ination, the effective date, and 
in the case of partial term ination, the 
portion to be term inated. However, if, in 
the case of a partial term ination, the 
aw arding agency determ ines that the 
rem aining portion of the aw ard will not 
accom plish the purposes for which the 
aw ard  w as made, the aw arding agency 
may term inate the aw ard in its entirety 
under e ither § 1403.43 or paragraph (a) 
of this section.

S u b p a r t  D — A f t e r -Th e -G r a n t  

R e q u i r e m e n t s

§ 1403 .50  Close out .

(a) G e n e r a l. The Federal agency will 
close out the aw ard  w hen it determ ines 
that all applicable adm inistrative 
actions and all required work of the 
grant has been completed.

(b) R e p o r ts . W ithin 90 days after the 
expiration or term ination of the grant, 
the grantee m ust submit all financial, 
perform ance, and other reports required 
as a condition of the grant. Upon request 
by the grantee, Federal agencies may 
extend this time frame. These m ay 
include but are  not lim ited to:

(1) Final perform ance or progress 
report.

(2) Financial S tatus Report (SF 269) or 
Outlay Report and Request for 
Reim bursem ent for Construction 
Program s (SF-271) (as applicable).

(3) Final request for paym ent (SF-270) 
(if applicable).

(4) Invention disclosure (if applicable).
(5) Federally-owned property  report:

In accordance with § 1403.32(f), a 
grantee m ust submit an  inventory of all 
federally owned property (as distinct 
from property acquired with grant 
funds) for which it is accountable and 
request disposition instructions from the 
Federal agency of property no longer 
needed.

(c) C o s t  a d ju s tm e n t ,  The Federal 
agency will, w ithin 90 days after receipt 
of reports in paragraph (b) o f this 
section, m ake upw ard or dow nw ard  
adjustm ents to the allow able costs.

(d) C a s h  a d ju s tm e n ts .  (1) The Federal 
agency will m ake prompt paym ent to the 
grantee for allow able reim bursable 
costs.

(2) The grantee m ust im m ediately 
refund to the Federal agency any 
balance of unobligated (unencum bered) 
cash  advanced that is not authorized to 
be retained for use on other grants.

§ 1403.51 La te r d isa llow a nce s a nd 

a djustm e nts.

The closeout of a grant does not 
affect:

(a) The Federal agency’s right to 
disallow  costs and recover funds on the 
basis  of a la te r audit or o ther review;

(b) The gran tee’s obligation to return 
any funds due as a result of later 
refunds, corrections, or o ther 
transactions;

(c) Records retention as required in 
§ 1403.42;

(d) Property m anagem ent 
requirem ents in  § 1403.31 and § 1403.32; 
and

(e) Audit requirem ents in § 1403.26.

§ 1403.52 Collection of amounts due.

(a) Any funds paid to a grantee in 
excess of the am ount to which the 
grantee is finally determ ined to be 
entitled under the term s of the aw ard  
constitute a debt to the Federal 
Government. If not paid  within a 
reasonable  period after dem and, the 
Federal agency m ay reduce the debt by:

(1) Making an adm inistra tive offset 
against other requests for 
reim bursem ent,

(2) W ithholding advance paym ents 
otherw ise due to the grantee, or

(3) O ther action perm itted by law.
(b) Except w here otherw ise provided 

by statu tes or regulations, the Federal 
agency will charge interest on an 
overdue debt in accordance with the 
Federal Claim s Collection S tandards (4 
CFR Ch. II). The date  from which 
in terest is com puted is not extended by 
litigation or the filing of any form of 
appeal.

S u b p a r t  E -~ E n t i t l e m e n t  [R e s e r v e d ]

A p p e n d i x  A  t o  P a r t  1 4 0 3 — O M B  C i r c u l a r  A -  

1 2 8 ,  “ A u d i ts  o f  S t a t e  a n d  L o c a l  

G o v e r n m e n t s ”

C irc u la r  N o. A -1 2 8  
A p ril 1 2 ,1 9 8 5 .

T o  th e  H e a d s  o f  E x e c u tiv e  D e p a rtm e n ts  a n d  
E s ta b lis h m e n ts

S u b je c t :  A u d its  o f  S ta te  a n d  L o ca l 
G o v e rn m e n ts .

1 . P u rp o se . T h is  C irc u la r  is  issu e d  p u rsu a n t 
to  th e  S in g le  A u d it A c t  o f  19 8 4 , P u b . L. 9 8 -  
502. It e s ta b l is h e s  au d it re q u ire m e n ts  fo r  
S ta te  a n d  lo c q l g o v e rn m e n ts  th a t re c e iv e  
F e d e ra l  a id , a n d  d e fin e s  F e d e ra l 
re s p o n s ib il it ie s  fo r  im p le m e n tin g  a n d  
m o n ito rin g  th o s e  re q u ire m e n ts .

2 . S u p e rs e s s io n . T h e  C irc u la r  su p e rs e d e s  
A tta c h m e n t P, “A u d it R e q u ire m e n ts ,” o f  
C irc u la r  A -1 0 2 , "U n ifo rm  re q u ire m e n ts  fo r 
g ra n ts  to  S ta te  a n d  lo c a l  g o v e rn m e n ts .”

3. B a ck g ro u n d . T h e  S in g le  A u d it A c t  b u ild s  
u p on e a r l ie r  e f fo r ts  to  im p ro v e  a u d its  o f  
F e d e ra l  a id  p ro g ra m s. T h e  A c t  re q u ire s  S ta te  
o r  lo c a l  g o v e rn m e n ts  th a t re c e iv e  $ 1 0 0 ,0 0 0  o r  
m o re  a  y e a r  in  F e d e ra l  fu n d s to  h a v e  a n  au d it 
m a d e  fo r  th a t y e a r . S e c t io n  7 5 0 5  o f  th e  A c t  
re q u ire s  th e  D ire c to r  o f  th e  O ff ic e  o f  
M a n a g e m e n t a n d  B u d g et to  p r e s c r ib e  
p o lic ie s , p ro c e d u re s  a n d  g u id e lin e s  to  
im p le m e n t th e  A c t . It s p e c if ie s  th a t th e 
D ire c to r  sh a ll  d e s ig n a te  “c o g n iz a n t"  F e d e ra l  
a g e n c ie s , d e te rm in e  c r ite r ia  fo r  m a k in g  
a p p ro p ria te  c h a rg e s  to  fe d e r a l  p ro g ra m s fo r
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th e c o s t  o f  a u d its , an d  p ro v id e  p ro c e d u re s  to  
a s s u r e  th a t s m a ll firm s o r  firm s o w n e d  an d  
c o n tro lle d  b y  d isa d v a n ta g e d  in d iv id u a ls  h a v e  
th e  o p p o rtu n ity  to  p a r tic ip a te  in c o n tr a c ts  fo r 
s in g le  a u d its . ^

4. P o licy . T h e  S in g le  A u d it A c t  re q u ire s  th e  
fo llo w in g :

a. S ta te  o r  lo c a l  g o v e rn m e n ts  th a t re c e iv e  
$ 1 0 0 ,0 0 0  o r  m ore a  y e a r  in  F e d e ra l f in a n c ia l 
a s s is ta n c e  sh a ll h a v e  a n  au d it m a d e  in 
a c c o r d a n c e  w ith  th is  C ircu la r .

b . S ta te  o r  lo c a l  g o v e rn m e n ts  th a t r e c e iv e  
b e tw e e n  $ 2 5 ,0 0 0  a n d  $ 1 0 0 ,0 0 0  a  y e a r  sh a ll 
h a v e  a n  au d it m a d e  in  a c c o r d a n c e  w ith  th is  
C ircu la r , o r  in  a c c o r d a n c e  w ith  F e d e ra l la w s  
a n d  re g u la tio n s  go v e rn in g  th e  p ro g ra m s th e y  
p a r tic ip a te  in.

c . S ta te  o r  lo c a l  g o v e rn m e n ts  th a t r e c e iv e  
le s s  th a n  $ 2 5 ,0 0 0  a  y e a r  sh a ll  b e  e x e m p t from  
c o m p lia n c e  w ith  th e A c t  a n d  o th e r  F e d e ra l 
au d it re q u ire m e n ts . T h e s e  S ta te  a n d  lo c a l 
g o v e rn m e n ts  s h a ll b e  g o v e rn e d  b y  au d it 
re q u ire m e n ts  p re s c r ib e d  b y  S ta te  o r  lo c a l  la w  
o r  re g u la tio n .

d. N o th ing  in  th is  p a ra g ra p h  e x e m p ts  S ta te  
o r  lo c a l  g o v e rn m e n ts  from  m a in ta in in g  
re c o rd s  o f  F e d e ra l  f in a n c ia l  a s s is ta n c e  o r 
fro m  p ro v id in g a c c e s s  to  su ch  re c o rd s  to  
F e d e ra l a g e n c ie s , a s  p ro v id ed  fo r in  F e d e ra l 
la w  o r  in  C irc u la r  A -1 0 2 , ‘‘U nifo rm  
re q u ire m e n ts  fo r g ra n ts  to  s ta te  o r  lo c a l 
g o v e rn m e n ts .”

5 . D efin itions.- F o r  th e  p u rp o se s  o f  th is  
C irc u la r  th e  fo llo w in g  d e fin itio n s  from  the 
S in g le  A u d it A c t  ap p ly :

a . C o g n i z a n t  a g e n c y  m e a n s  th e  F e d e ra l 
a g e n c y  a s s ig n e d  b y  th e  O ff ic e  o f  
M a n a g e m e n t a n d  B u d ge t to  c a rry  o u t th e  
re s p o n s ib il it ie s  d e s c r ib e d  in  p a ra g ra p h  11 o f  
th is  C ircu la r .

b . F e d e r a l  f i n a n c i a l  a s s i s t a n c e  m e a n s  
a s s is ta n c e  p ro v id ed  b y  a  F e d e ra l  a g e n c y  in 
th e form  o f  g ra n ts , c o n tr a c ts ,  c o o p e r a tiv e  
a g re e m e n ts , lo a n s , lo a n  g u a ra n te e s , p ro p e rty , 
in te re s t  su b s id ie s , in su ra n c e , o r  d ire c t 
a p p ro p ria tio n s , b u t d o e s  n o t in c lu d e  d ire c t 
F e d e ra l c a s h  a s s is ta n c e  to  in d iv id u a ls . It 
in c lu d e s  a w a rd s  re c e iv e d  d ire c tly  from  
F e d e ra l a g e n c ie s , o r  in d ire c tly  throu gh o th e r  
u n its  o f  S ta te s  a n d  lo c a l  g o v e rn m e n ts .

c . F e d e r a l  a g e n c y  h a s  th e sa m e  m e a n in g  a s  
the te rm  “a g e n c y "  in  s e c t io n  551 (1 ) o f  T it le  5, 
U n ited  S ta te s  C o d e .

d. G e n e r a l l y  a c c e p t e d  a c c o u n t i n g  

p r i n c i p l e s  h a s  th e  m e a n in g  s p e c if ie d  in  th e  
g e n e ra lly  a c c e p te d  g o v e rn m e n t au d itin g  
s ta n d a rd s .

e. G e n e r a l l y  a c c e p t e d  g o v e r n m e n t  a u d i t i n g  

s ta n d a r d s  m e a n s  th e  S ta n d a rd s  F o r  A u d it o f  
G o v e rn m e n t O rg a n iz a tio n s , P ro g ra m s, 
A c tiv it ie s , a n d  F u n c tio n s , d e v e lo p e d  b y  th e  
C o m p tro lle r  G e n e r a l, d a te d  F e b ru a ry  27,
198 1.

f. I n d e p e n d e n t  a u d i t o r  m e a n s :
(1) A  S ta te  o r  lo c a l  g o v e rn m e n t a u d ito r 

w ho  m e e ts  th e  in d e p e n d e n ce  s ta n d a rd s  
s p e c if ie d  in  g e n e r a lly  a c c e p te d  g o v e rn m e n t 
a u d itin g  s ta n d a rd s ; o r

(2) A  p u b lic  a c c o u n ta n t w h o  m e e ts  su ch  
in d e p e n d e n ce  s ta n d a rd s .

g. I n t e r n a l  c o n t r o ls  m e a n s  th e p la n  o f  
o rg a n iz a tio n  a n d  m e th o d s  a n d  p ro c e d u re s  
a d o p ted  b y  m a n a g e m e n t to  e n su re  th a t:

(1) R e s o u rc e  u se  is  c o n s is te n t  w ith  la w s , 
re g u la tio n s , a n d  p o lic ie s ;

(2) R e s o u rc e s  a re  sa fe g u a rd e d  a g a in s t 
w a ste , lo ss , a n d  m isu se ; a n d

(3) R e lia b le  d a ta  a re  o b ta in e d , m a in ta in e d , 
a n d  fa ir ly  d is c lo s e d  in  re p o rts .

h. I n d ia n  tr i b e  m e a n s-a n y  In d ia n  tr ib e , 
b a n d , n a tio n s , o r  o th e r  o rg a n iz e d  group  o r 
com m u nity , inc lu d in g a n y  A la s k a n  N a tiv e  
v illa g e  o r  re g io n a l o r  v illa g e  c o rp o ra tio n s  (a s  
d efin e d  in. o r  e s ta b lis h e d  u n d er, th e  A la s k a n  
N a tiv e  C la im s  S e ttle m e n t A ct) th a t is 
re c o g n iz e d  b y  th e  U n ited  S ta te s  a s  e lig ib le  
fo r  th e s p e c ia l  p ro g ra m s a n d  s e r v ic e s  
p ro v id e d  b y  th e  U n ited  S ta te s  to  In d ia n s  
b e c a u s e  o f  th e ir s ta tu s  a s  In d ia n s .

i. L o c a l  g o v e r n m e n t  m e a n s  a n y  u n it o f  lo c a l 
g o v e rn m e n t w ith in  a  S ta te , inc lu d in g a 
co u n ty , a  bo rou g h, m u n ic ip a lity , c ity , to w n, 
to w n sh ip , p a rish , lo c a l  p u b lic  a u th o rity , 
s p e c ia l  d is tr ic t , s ch o o l d is tr ic t , in tra s ta te  
d is tr ic t , c o u n c il o f  g o v e rn m e n t, a n d  a n y  o th e r  
in s tru m e n ta lity  o f  lo c a l  g o v e rn m e n t.

j. M a j o r  F e d e r a l  A s s i s t a n c e  P ro g r a m , a s  
d efin e d  b y  P u b. L. 9 8 -5 0 2 , is  d e s c r ib e d  in  th e 
A tta c h m e n t to  th is  C ircu la r .

k. P u b l i c  a c c o u n t a n t s  m e a n s  th o se  
in d iv id u a ls  w h o  m e e t th e  q u a lif ic a tio n  
s ta n d a r d s  in c lu d e d  in  g e n e ra lly  a c c e p te d  
g o v e rn m e n t a u d itin g  s ta n d a r d s  fo r  p e rso n n e l 
p erfo rm in g g o v e rn m e n t a u d its.

l. S t a t e  m eans any  S ta te  of the U nited 
S ta tes, the D istrict o f Colum bia, the 
C om m onw ealth  of Puerto  Rico, the Virgin 
Islands, Guam , A m erican  Sam oa, the 
C om m onw ealth  of the N orthern  M ariana  
Islands, and  the T rust T errito ry  of the Pacific 
Islands, any  instrum enta lity  thereof, an d  any  
m ulti-S ta te, regional, o r in te rs ta te  en tity  tha t 
h as  governm enta l functions an d  any  Ind ian  
tribe.

m . S u b r e c i p i e n t  m e a n s  a n y  p e rso n  o r 
g o v e rn m e n t d ep a rtm e n t, a g e n cy , o r  
e s ta b lis h m e n t  th a t re c e iv e s  F e d e ra l  f in a n c ia l  
a s s is ta n c e  to  c a rry  o u t a  p ro g ra m  throu gh a 
S ta te  o r  lo c a l  g o v e rn m e n t, b u t d o e s  n o t 
in c lu d e  a n  in d iv id u a l th a t is  a  b e n e f ic ia r y  o f  
su ch  a  p ro gram . A  s u b re c ip ie n t  m a y  a ls o  b e  a  
d ire c t  re c ip ie n t o f  F e d e r a l  f in a n c ia l  
a s s is ta n c e .

6. Scope of audit. T he Single A ct provides 
that:

a . T h e  au d it s h a ll b e  m a d e  b y  a n  
in d e p e n d e n t a u d ito r  in  a c c o r d a n c e  w ith  
g e n e ra lly  a c c e p te d  g o v e rn m e n t a u d itin g  
s ta n d a r d s  c o v e rin g  fin a n c ia l  a n d  c o m p lia n ce  
a u d its .

b . T h e  au d it sh a ll  c o v e r  th e  e n tire  
o p e ra tio n s  o f  a  S ta te  o r  lo c a l  g o v e rn m e n t or, 
a t  th e o p tio n  o f  th a t g o v e rn m e n t, it  m a y  c o v e r  
d e p a rtm e n ts , a g e n c ie s  o r  e s ta b lis h m e n ts  th a t 
re c e iv e d , e x p e n d e d , o r  o th e rw ise  
a d m in is te re d  F e d e ra l  f in a n c ia l  a s s is ta n c e  
d u ring  th e  y e a r . H o w e v e r, i f  a  S ta te  o r  lo c a l  
g o v e rn m e n t r e c e iv e s  $ 2 5 ,0 0 0  o r  m o re  in  
G e n e r a l  R e v e n u e  S h a r in g  F u n d s  in  a  f is c a l  
y e a r , it sh a ll  h a v e  a n  au d it o f  it s  e n tire  • 
o p e ra tio n s . A  s e r ie s  o f  a u d its  o f  in d iv id u al 
d e p a rtm e n ts , a g e n c ie s , a n d  e s ta b lish m e n ts  
fo r  th e  s a m e  f is c a l  y e a r  m a y  b e  c o n s id e r e d  a 
s in g le  au d it .

c . P u b lic  h o s p ita ls  a n d  p u b lic  c o lle g e s  an d  
u n iv e rs itie s  m a y  b e  e x c lu d e d  fro m  S ta te  and  
lo c a l  a u d its  a n d  th e  re q u ire m e n ts  o f  th is 
C ircu la r . H o w e v e r, i f  su ch  e n tit ie s  a re  
e x c lu d e d , a u d its  o f  th e s e  e n tit ie s  sh a ll b e  
m a d e  in  a c c o r d a n c e  w ith  s ta tu to ry  
re q u ire m e n ts  a n d  th e  p ro v is io n s  o f  C irc u la r  
A -1 1 0 , “U nifo rm  re q u ire m e n ts  fo r  g ra n ts  to 
u n iv e rs itie s , h o s p ita ls , a n d  o th e r  no n p ro fit  
o rg a n iz a tio n s .”

d. T h e  a u d ito r  sh a ll d e te rm in e  w h e th e r
(1) T h e  fin a n c ia l  s ta te m e n ts  o f  the  

g o v e rn m e n t, d e p a rtm e n t, a g e n c y  o r 
e s ta b lish m e n t p re se n t fa ir ly  its  f in a n c ia l  
p o s itio n  a n d  th e  re su lts  o f  its  f in a n c ia l  
o p e ra tio n s  in  a c c o r d a n c e  w ith  g e n e ra lly  
a c c e p te d  a c c o u n tin g  p rin c ip le s ;

(2) T h e  o rg a n iz a tio n  h a s  in te rn a l 
a c co u n tin g  an d  o th e r  c o n tro l s y s te m s  to  
p ro v id e  re a s o n a b le  a s s u r a n c e  th a t it is 
m a n a g in g  F e d e ra l f in a n c ia l  a s s is ta n c e  
p ro g ra m s in  c o m p lia n c e  w ith  a p p lic a b le  la w s  

an d  re g u la tio n s ; and
(3) T h e  o rg a n iz a tio n  h a s  c o m p lie d  w ith  

la w s  a n d  re g u la tio n s  th a t m ay  h a v e  m a te r ia l 
e f fe c t  o n  its  f in a n c ia l  s ta te m e n ts  an d  on  e a c h  
m a jo r  F e d e ra l  a s s is ta n c e  p ro gram .

7. F re q u e n c y  o f  au d it. A u d its  sh a ll b e  m a d e  
a n n u a lly  u n le ss  th e  S ta te  o r  lo c a l  g o v e rn m e n t 
h a s , b y  Ja n u a ry  1 ,1 9 8 7 ,  a  c o n s titu tio n a l o r 
s ta tu to ry  re q u ire m e n t fo r  le s s  fre q u e n t a u d its . 
F o r  th o se  g o v e rn m e n ts , th e  co g n iz a n t a g e n cy  
sh a ll  p erm it b ie n n ia l  a u d its , c o v e r in g  b o th  
y e a r s , i f  th e  g o v e rn m e n t s o  re q u e s ts . It sh a ll 
a ls o  h o n o r re q u e s ts  fo r  b ie n n ia l  a u d its  by  
g o v e rn m e n ts  th a t h a v e  a n  a d m in is tra tiv e  
p o lic y  c a llin g  fo r  a u d its  le s s  fre q u e n t th a n  
a n n u a l, b u t o n ly  fo r  f is c a l  y e a r s  b e g in n in g  
b e fo re  Ja n u a ry  1 ,1 9 8 7 .

8. In ternal contro l an d  com pliance rev iew s. 
T he Single A udit A ct requ ires tha t the 
in dependen t aud ito r determ ine an d  report on 
w h eth e r the o rgan ization  h a s  in te rnal contro l 
system s to prov ide rea so n ab le  assu ran ce  tha t 
it is m anaging F ederal a s s is tan ce  program s in 
com pliance w ith  app licab le  law s and  
regula tions.

a . In te rn a l c o n tro l re v ie w . In  o rd e r to  
p ro v id e  th is  a s s u r a n c e  th e  a u d ito r  m u st m a k e  
a  s tu d y a n d  e v a lu a tio n  o f  in te rn a l co n tro l 
s y s te m s  u se d  in  a d m in is te r in g  F e d e ra l 
a s s is ta n c e  p ro g ra m s. T h e  stu d y a n d  
e v a lu a tio n  m u st b e  m a d e  w h e th e r  o r  n o t th e  
a u d ito r  in te n d s  to  p la c e  r e lia n c e  o n  su ch  
s y s te m s . A s  p a rt o f  th is  re v ie w , th e  a u d ito r  

sh a ll:
(1) T e s t  w h e th e r  th e s e  in te rn a l c o n tro l 

s y s te m s  a r e  fu n ctio n in g  in  a c c o r d a n c e  w ith  
p re s c r ib e d  p ro c e d u re s .

(2) E x a m in e  th e  r e c ip ie n t ’s  sy s te m  fo r 
m o n ito rin g  su b re c ip ie n ts  a n d  o b ta in in g  an d  
a c tin g  o n  s u b re c ip ie n t  a u d it re p o rts .

b . C o m p lia n c e  re v ie w . T h e  la w  a ls o  
re q u ire s  th e  a u d ito r  to  d e te rm in e  w h e th e r  th e 
o rg a n iz a tio n  h a s  c o m p lie d  w ith  la w s  an d  
re g u la tio n s  th a t m a y  h a v e  a  m a te r ia l  e ffe c t  
o n  e a c h  m a jo r  F e d e ra l  a s s is ta n c e  p rog ram .

(1) In  o rd e r  to  d e te rm in e  w h ic h  m a jo r  
p ro g ra m s a re  to  b e  te s te d  fo r  c o m p lia n c e , 
S ta te  an d  lo c a l  g o v e rn m e n ts  sh a ll id e n tify  in 
th e ir  a c c o u n ts  a l l  F e d e ra l  fu n d s  re c e iv e d  a n d  
e x p e n d e d  a n d  th e  p ro g ra m s u n d e r w h ic h  they 
w e re  re c e iv e d . T h is  sh a ll  in c lu d e  fu n d s 
re c e iv e d  d ire c tly  from  F e d e ra l  a g e n c ie s  a n d  
throu gh o th e r  S ta te  a n d  lo c a l  g o v e rn m e n ts .

(2) T h e  re v ie w  m u st in c lu d e  th e  s e le c tio n  
a n d  te s tin g  o f  a  r e p r e s e n ta tiv e  n u m b e r o f  
c h a rg e s  from  e a c h  m a jo r  F e d e ra l a s s is ta n c e  
p rog ram . T h e  s e le c tio n  a n d  te s tin g  o f  
tr a n s a c t io n s  s h a ll b e  b a s e d  on  th e  a u d ito r ’s 
p ro fe s s io n a l ju d g m en t c o n s id e r in g  su ch  
fa c to r s  a s  th e  a m o u n t o f  e x p e n d itu re s  fo r  the 
p ro g ra m  a n d  th e  in d iv id u a l a w a rd s ; th e 
n e w n e s s  o f  th e  p ro g ra m  o r c h a n g e s  in  its  
c o n d itio n s ; p rio r e x p e r ie n c e  w ith  the
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p ro g ra m , p a rtic u la r ly  a s  re v e a le d  In a u d its  
a n d  o th e r  e v a lu a tio n s  (e .g ., in s p e c tio n s  
p ro g ra m  re v ie w s ); th e  e x te n t  to  w h ich  th e  
p ro g ra m  is  c a rr ie d  o u t throu gh s u b re c ip ie n ts ; 
th e  e x te n t  to  w h ic h  th e  p ro g ra m  c o n tr a c ts  fo r  
g o o d s  o r  s e r v ic e s ; th e le v e l  to  w h ich  the 
p ro g ra m  is  a lre a d y  s u b je c t  to  p ro g ra m  
re v ie w s  o r  o th e r  fo rm s o f  in d e p en d e n t 
o v e rsig h t; th e  a d e q u a c y  o f  th e  c o n tro ls  fo r  
en su rin g  c o m p lia n c e ; th e  e x c e p t io n  o f  
a d h e r e n c e  o r  la c k  o f  a d h e re n c e  to  the 
a p p lic a b le  la w s  an d  re g u la tio n s ; a n d  th e 
p o te n tia l  im p a ct o f  a d v e rs e  fin d in g s.

(a )  In  m a k in g  th e  te s t  o f  tr a n s a c t io n s , th e  
a u d ito r  s h a ll d e te rm in e  w h e th e r ;

—The am ounts repo rted  a s  expend itu res  
w e re  for a llow ab le  se rv ices, and  

— T he records show  tha t th ose w ho received  
serv ices o r benefits  w ere  elig ible to receive 
them .

(b) In add ition  to tran sac tio n  testing, the 
au d ito r shall determ ine w hether:

— M atching  requirem ents, levels o f effort an d  
earm arking  lim ita tions w ere  m et,

— F e d e ra l f in a n c ia l  re p o rts  a n d  c la im s  fo r  
a d v a n c e s  a n d  re im b u rse m e n ts  c o n ta in  
in fo rm a tio n  th a t is  su p p o rte d  b y  th e  b o o k s  
a n d  re c o rd s  from  w h ic h  th e  b a s ic  f in a n c ia l  
s ta te m e n ts  h a v e  b e e n  p re p a re d , an d  

— A m o u n ts  c la im e d  o r  Used fo r  m a tch in g  
w e re  d ete rm in e d  in  a c c o r d a n c e  w ith  OMB 
C irc u la r  A -8 7 ,  “C o s t  p rin c ip le s  fo r  S ta te  
a n d  lo c a l  g o v e rn m e n ts ,” a n d  A tta c h m e n t F  
o f  C irc u la r  A -1 0 2 , “U n ifo rm  re q u ire m e n ts  
fo r  g r a n ts  to  S ta te  a n d  lo c a l  g o v e rn m e n ts .”

(c )  T h e  p r in c ip a l c o m p lia n c e  re q u ire m e n ts  
o f  th e  la rg e s t  F e d e ra l  a id  p ro g ra m s m a y  b e  
a s c e r ta in e d  b y  re fe rrin g  to  th e  C o m p lia n c e  
S u p p le m e n t fo r  S in g le  A u d its  o f  S ta te  a n d  
L o c a l G o v e rn m e n ts , issu e d  h y  O M B  a n d  
a v a ila b le  fro m  th e G o v e rn m e n t P rin tin g  
O ffic e . F o r  th o s e  p ro g ra m s n o t c o v e re d  in  th e  
C o m p lia n c e  S u p p le m e n t, th e  a u d ito r  m ay  
a s c e r ta in  c o m p lia n c e  re q u ire m e n ts  b y  
re s e a rc h in g  th e s ta tu te s , re g u la tio n s , and  
a g re e m e n ts  g o v e rn in g  in d iv id u a l p ro g ra m s.

(3) T r a n s a c t io n s  r e la te d  to  o th e r  F e d e ra l 
a s s is ta n c e  p ro g ra m s th a t a r e  s e le c te d  in  
c o n n e c tio n  w ith  e x a m in a tio n s  o f  fin a n c ia l  
s ta te m e n ts  a n d  e v a lu a tio n s  o f  in te rn a l 
c o n tro ls  s h a ll b e  te s te d  fo r  c o m p lia n c e  w ith  
F e d e ra l  la w s  a n d  re g u la tio n s  th a t a p p ly  to  
su ch  tra n s a c tio n s .

9 . S u b re c ip ie n ts . S ta te  o r  lo c a l 
g o v e rn m e n ts  th a t r e c e iv e  F e d e ra l  f in a n c ia l 
a s s is ta n c e  a n d  p ro v id e  $ 2 5 ,0 0 0  o r  m o re  o f  it 
in a  f is c a l  y e a r  to  a  su b re c ip ie n t sh a ll:

a. D eterm ine w hether S ta te  or local 
sub rec ip ien ts have m et the aud it 
requ irem ents of this C ircu lar and  w h eth e r 
sub rec ip ien ts covered  by  C ircu lar A-110, 
"Uniform  requ irem ents for g ran ts to 
un iversities, hosp itals, and  o ther nonprofit 
o rgan izations,” have m et that requirem ent;

b. D eterm ine w h eth e r the subrecip ien t 
spen t F ederal a s s is tan ce  funds prov ided  in 
acco rdance  w ith  app licab le  law s and  
regula tions. T his m ay be accom plished  by 
rev iew ing  an  aud it o f the subrec ip ien t m ade 
in acco rd an ce  w jth  th is  C ircular, C ircu lar A -  
110, o r through o th e r m eans (e.g., program  
rev iew s) if the subrecip ien t h as  no t yet had 
such an  audit;

c . E n su re  th a t a p p ro p ria te  co rre ctiv e , a c t io n  
is  ta k e n  w ith in  s ix  m o n th s  a f te r  re c e ip t  o f  th e

a u d it re p o rt  in  in s ta n c e s  o f  n o n c o m p lia n c e  
w ith  F e d e ra l  la w s  a n d  re g u la tio n s ;

d . C o n s id e r  w h e th e r  s u b re c ip ie n t  a u d its  
n e c e s s i ta te  a d ju s tm e n t o f  th e  r e c ip ie n t ’s  o w n  
re c o rd s ; a n d

e .  R e q u ire  e a c h  s u b re c ip ie n t  to  p erm it 
in d e p e n d e n t a u d ito rs  to  h a v e  a c c e s s  to  th e 
re c o rd s  a n d  f in a n c ia l  s ta te m e n ts  a s  
n e c e s s a r y  to  co m p ly  w ith  th is  C ircu la r .

10 . R e la tio n  to  o th e r  au d it re q u ire m e n ts . 
T h e  S in g le  A u d it A c t p ro v id e s  th a t a n  au d it 
m a d e  in  a c c o r d a n c e  w ith  th is  C irc u la r  sh a ll 
b e  in  lie u  o f  a n y  f in a n c ia l  o r  f in a n c ia l  
c o m p lia n c e  au d it re q u ire d  u n d e r in d iv id u a l 
F e d e ra l a s s is ta n c e  p ro g ra m s. T o  th e  e x te n t  
th a t a  s in g le  au d it p ro v id e s  F e d e ra l  a g e n c ie s  
w ith  in fo rm a tio n  a n d  a s s u r a n c e s  th e y  n e e d  to  
c a r r y  ou t th e ir  o v e ra ll r e s p o n s ib il it ie s , th e y  
sh a ll re ly  u p o n a n d  u se  su ch  in fo rm a tio n . 
H o w e v e r, a  F e d e ra l  a g e n c y  sh a ll m a k e  a n y  
a d d itio n a l a u d its  w h ic h  a r e  n e c e s s a r y  to  
c a rry  ou t its  re s p o n s ib il it ie s  u n d e r F e d e ra l  
la w  a n d  re g u la tio n . A n y  a d d itio n a l F e d e ra l  
a u d it e ffo r t sh a ll b e  p la n n e d  a n d  c a rr ie d  out 
in  su ch  £  w a y  a s  to  a v o id  d u p lica tio n .

a . T h e  p ro v is io n s  o f  th is  C irc u la r  d o  n o t 
lim it th e  a u th o rity  o f  F e d e ra l  a g e n c ie s  to  
m a k e , o r  c o n tr a c t  fo r  a u d its  an d  e v a lu a t io n s  
o f  F e d e r a l  fin a n c ia l  a s s is ta n c e  p ro g ra m s, n o r 
d o th e y  lim it th e  a u th o rity  o f  a n y  F e d e ra l 
a g e n c y  In sp e c to r  G e n e r a l o r  o th e r  F e d e ra l 
au d it o ff ic ia l.

b . T h e  p ro v is io n s  o f  th is  C irc u la r  d o  no t 
a u th o riz e  a n y  S ta te  o r  lo c a l  g o v e rn m e n t o r  
s u b re c ip ie n t  th e r e o f  to  c o n s tr a in  F e d e ra l 
a g e n c ie s , in  a n y  m a n n e r, fro m  c a rry in g  ou t 
a d d itio n a l a u d its .

c . A  F e d e ra l a g e n c y  th a t m a k e s  o r  
c o n tr a c ts  fo r  a u d its  in  a d d itio n  to  th e  a u d its  
m a d e  b y  re c ip ie n ts  p u rsu a n t to  th is  C irc u la r  
s h a ll, c o n s is te n t  w ith  o th e r  a p p lic a b le  la w s  
a n d  re g u la tio n s , a r ra n g e  fo r  fu n d in g th e  c o s t  
o f  su ch  a d d itio n a l a u d its . S u c h  a d d itio n a l 
a u d its  in c lu d e  e co n o m y  a n d  e f f ic ie n c y  a u d its , 
p ro g ra m  re s u lts  a u d its , a n d  p rog ram  
e v a lu a tio n s .

11. C o g n iz a n t a g e n c y  r e s p o n s ib il it ie s . T h e  
S in g le  A u d it A c t  p ro v id e s  fo r  co g n iz a n t 
F e d e ra l  a g e n c ie s  to  o v e r s e e  th e 
im p le m e n ta tio n  o f  th is  C irc u la r .

a . T h e  O ffic e  o f  M a n a g e m e n t a n d  B u d get 
w ill a s s ig n  c o g n iz a n t a g e n c ie s  fo r  S ta te s  a n d  
th e ir  su b d iv is io n s  a n d  la rg e r  lo c a l  
g o v e rn m e n ts  a n d  th e ir  su b d iv is io n s . O th e r  
F e d e ra l  a g e n c ie s  m a y  p a r tic ip a te  w ith  a n  
a s s ig n e d  co g n iz a n t a g e n cy , in  o rd e r  to  fu lfill  
th e  c o g n iz a n c e  r e s p o n s ib il it ie s . S m a lle r  
g o v e rn m e n ts  n o t a ss ig n e d  a c o g n iz a n t a g e n c y  
w ill b e  u n d e r th e  g e n e ra l o v e rsig h t o f  th e 
F e d e ra l  a g e n c y  th a t p ro v id e s  th em  th e  m o st 
fu n d s  w h e th e r  d ire c tly  o r  in d ire c tly .

b . A  c o g n iz a n t a g e n c y  s h a ll h a v e  th e  
fo llo w in g  re s p o n s ib il it ie s :

(1) E n su re  th a t a u d its  a re  m a d e  a n d  re p o rts  
a re  re c e iv e d  in a tim e ly  m a n n e r  a n d  in 
a c c o r d a n c e  w ith  th e  re q u ire m e n ts  o f  th is 
C irc u la r .

(2) P ro v id e  te c h n ic a l  a d v ic e  a n d  lia is o n  to  
S ta te  a n d  lo c a l  g o v e rn m e n ts  a n d  in d e p e n d e n t 
a u d ito rs .

(3) O b ta in  o r  m a k e  q u a lity  c o n tro l re v ie w s  
o f  s e le c te d  a u d its  m a d e  b y  n o n -F e d e ra l au d it 
o rg a n iz a tio n s , a n d  p ro v id e  th e  re s u lts , w h e n  
a p p ro p ria te , to  o th e r  in te re s te d  o rg a n iz a tio n s .

(4) P ro m p tly  in fo rm  o th e r  a f fe c te d  F e d e ra l  
a g e n c ie s  a n d  a p p ro p ria te  F e d e ra l la w

e n fo rc e m e n t o f f ic ia ls  o f  an y  re p o rte d  ille g a l 
a c ts  o r  ir re g u la r itie s . T h e y  sh o u ld  a ls o  in fo rm  
S ta te  o r  lo c a l  la w  e n fo rc e m e n t an d  
p ro se cu tin g  a u th o r it ie s , i f  n o t a d v ise d  b y  th e 
r e c ip ie n t , o f  a n y  v io la tio n  o f  la w  w ith in  th e ir  
ju r is d ic t io n .

(5) A d v ise  th e  re c ip ie n t  o f  au d its  th a t h a v e  
b e e n  fou nd  n o t to  h a v e  m et th e  re q u ire m e n ts  
s e t  fo rth  in  th is  C irc u la r . In su ch  in s ta n c e s , 
th e  re c ip ie n t  w ill  b e  e x p e c te d  to  w o rk  w ith  
th e  a u d ito r  to  ta k e  c o r re c tiv e  a c t io n . I f  
c o r r e c t iv e  a c t io n  is  n o t ta k e n , th e  co g n iz a n t 
a g e n c y  sh a ll n o tify  th e  re c ip ie n t  a n d  F e d e ra l  
a w a rd in g  a g e n c ie s  o f  th e  f a c ts  a n d  m a k e  
re c o m m e n d a tio n s  fo r  fo llo w u p  a c t io n . M a jo r  
in a d e q u a c ie s  o r  re p e tit iv e  su b s ta n d a rd  
p e rfo rm a n c e  o f  in d e p e n d e n t a u d ito rs  s h a ll b e  
re fe rre d  to  a p p ro p ria te  p ro fe s s io n a l b o d ie s  
fo r  d is c ip lin a ry  a c tio n .

(6) C o o rd in a te , to  th e  e x te n t  p r a c t ic a b le , 
a u d its  m a d e  b y  o r  fo r  F e d e ra l a g e n c ie s  th a t 
a r e  in  ad d itio n  to  th e  a u d its  m a d e  p u rsu a n t to  
th is  C irc u la r ; s o  th a t th e  a d d itio n a l a u d its  
b u ild  u p on su ch  a u d its .

(7) O v e r s e e  th e re so lu tio n  o f  au d it fin d in g s 
th a t a f fe c t  th e  p ro g ra m s o f  m o re  th a n  o n e  
a g e n cy .

1 2 . Ille g a l a c t s  o r  ir re g u la r itie s . I f  th e 
a u d ito r  b e c o m e s  a w a r e  o f  ille g a l a c ts  o r  o th e r  
irre g u la r itie s , p rom p t n o t ic e  s h a ll b e  g iv e n  to  
re c ip ie n t  m a n a g e m e n t o f f ic ia ls  a b o v e  th e  
le v e l o f  in v o lv e m e n t. (S e e  a ls o  p a ra g ra p h  
1 3 (a )(3 )  b e lo w  fo r  th e  au d ito r's , re p o rtin g  
re s p o n s ib il it ie s .)  T h e  re c ip ie n t, in tu m , sh a ll 
p ro m p tly  n o tify  th e  c o g n iz a n t a g e n c y  o f  th e  
ille g a l a c t s  o r  ir re g u la r itie s  a n d  o f  p ro p o se d  
a n d  a c tu a l a c t io n s , i f  an y . Ille g a l a c ts  a n d  
irre g u la r itie s  in c lu d e  su ch  m a tte rs  a s  
c o n f lic ts  o f  in te re s t , fa ls i f ic a t io n  o f  re c o rd s  o r 
re p o rts , a n d  m isa p p ro p r ia tio n s  o f  fu n d s  o r  
o th e r  a s s e ts .

1 3 . A u d it re p o rts . A u d it  re p o rts  m u st b e  
p re p a re d  a t  th e  co m p le tio n  o f  th e a u d it. 
R e p o rts  s e r v e  m a n y  n e e d s  o f  S t a t e  an d  lo ca l 
g o v e rn m e n ts  a s  w e ll a s  m e e tin g  th e  
re q u ire m e n ts  o f  th e  S in g le  A u d it A c t .

a . T h e  a u d it re p o rt  sh a ll  s ta te  th a t th e  au d it 
w a s  m a d e  in a c c o r d a n c e  w ith  th e  p ro v is io n s  
o f  th is  C irc u la r . T h e  re p o rt  sh a ll b e  m a d e  up 
o f  a t  le a s t :

(1 )  T h e  a u d ito r 's  re p o rt on  fin a n c ia l  
s ta te m e n ts  a n d  on  a s c h e d u le  o f  F e d e ra l 
a s s is ta n c e ;  th e  f in a n c ia l  s ta te m e n ts ; a n d  a 
s c h e d u le  o f  F e d e ra l  a s s is ta n c e ,  sh o w in g  th e 
to ta l e x p e n d itu re s  fo r e a c h  F e d e ra l 
a s s is ta n c e  p ro g ra m  a s  id e n tifie d  in  the 
C a ta lo g  o f  F e d e ra l D o m e s tic  A s s is ta n c e . 
F e d e ra l  p ro g ra m s o r  g r a n ts  th a t h a v e  no t 
b e e n  a s s ig n e d  a c a ta lo g  n u m b e r sh a ll  b e  
id e n tifie d  u n d e r th e c a p tio n  " o th e r  F e d e ra l 
a s s is ta n c e .”

(2) T h e  a u d ito r ’s  re p o rt  on  th e  stu d y an d  
e v a lu a tio n  o f  in te rn a l c o n tro l s y s te m s  m u st 
id e n tify  th e  o rg a n iz a tio n 's  s ig n if ic a n t  in te rn a l 
a c c o u n tin g  c o n tro ls , a n d  th o se  c o n tro ls  
d es ig n e d  to  p ro v id e  r e a s o n a b le  a s s u r a n c e  
th a t F e d e ra l  p ro g ra m s a r e  b e in g  m a n a g e d  in  
c o m p lia n c e  w ith  la w s  a n d  re g u la tio n s . It 
m u st a ls o  id e n tify  th e  c o n tro ls  th a t w e re  
e v a lu a te d , th e  c o n tro ls  th a t w e re  no t 
e v a lu a te d , a n d  th e  m a te r ia ) w e a k n e s s e s  
id e n tifie d  a s  a  re su lt  o f  th e  e v a lu a tio n .

(3) T h e  a u d ito r 's  re p o rt o n  c o m p lia n c e
c o n ta in in g : . - > .
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—A sta tem en t o f positive a ssu ran ce  w ith  
respect to th ose item s tested  for 
com pliance, including  com pliance w ith  law  
and  regula tions perta in ing  to financial 
reports and  claim s for advances and  
reim bursem ents;

— N egative a ssu ran ce  on those item s not 
tested;

— A  su m m ary o f  a ll  in s ta n c e s  o f  
n o n c o m p lia n c e : an d  

— A n id e n tif ic a tio n  o f  to ta l am o u n ts  
q u e s tio n e d , i f  an y , fo r e a c h  F e d e ra l 
a s s is ta n c e  a w a rd , a s  a  re su lt o f  
n o n c o m p lia n c e .

b. The th ree p arts  of the aud it report m ay 
be bound

b. T he th ree p a rts  of the audit report m ay 
be  found into a  single report, o r p resen ted  a t 
the sam e tim e as  sep a ra te  docum ents.

c . A ll frau d  a b u s e , o r  ille g a l a c ts  o r 
in d ic a tio n s  o f  su ch  a c ts ,  inc lu d in g a ll 
q u e s tio n e d  c o s ts  fou nd  a s  th e  re su lt o f  th e se  
a c ts  th a t a u d ito rs  b e c o m e  a w a re  of, sh ou ld  
n o rm a lly  b e  c o v e re d  in a  s e p a r a te  w ritte n  
re p o rt su b m itte d  in  a c c o r d a n c e  w ith  
p a ra g ra p h  13f.

d. In  a d d itio n  to  th e  au d it re p o rt , the 
re c ip ie n t s h a ll p ro v id e  co m m e n ts  on  th e  
fin d in g s a n d  re c o m m e n d a tio n s  in th e  rep ort, 
inc lu d in g a p la n  fo r  c o r r e c t iv e  a c tio n  ta k e n  o r 
p la n n e d  a n d  co m m e n ts  o n  th e  s ta tu s  o f  
c o r re c tiv e  a c tio n  ta k e n  o n  p rio r find in g s. I f  
c o r re c tiv e  a c t io n  is  n o t n e c e s s a r y , a 
s ta te m e n t d e sc r ib in g  th e  re a s o n  it is  no t 
sho u ld  a c c o m p a n y  th e au d it re p o rt.

e . T h e  re p o rts  s h a ll b e  m a d e  a v a ila b le  b y  
th e S ta te  o r lo c a l  g o v e rn m e n t fo r  p u b lic  
in sp e c tio n  w ith in  30  d a y s  a f te r  the 
c o m p le tio n  o f  th e au d it.

f. In  a c c o r d a n c e  w ith  g e n e ra lly  a c c e p te d  
g o v e rn m e n t au d it s ta n d a rd s , re p o rts  sh a ll b e  
su b m itte d  b y  th e  a u d ito r  to  th e o rg a n iz a tio n  
a u d ite d  a n d  to  th o se  re q u irin g  o r  a rra n g in g  
fo r th e  au d it . In  a d d itio n , th e re c ip ie n t sh a ll 
su b m it c o p ie s  o f  th e  re p o rts  to  e a c h  F e d e ra l 
d ep a rtm e n t o r  a g e n c y  th a t p ro v id ed  F e d e ra l 
a s s is ta n c e  fu n d s  to  the re c ip ie n t. 
S u b re c ip ie n ts  s h a ll su b m it c o p ie s  to  . 
re c ip ie n ts  that^p rovid ed  th em  F e d e ra l 
a s s is ta n c e  fu n d s. T h e  re p o rts  sh a ll b e  sen t 
w ith in  30  d a y s  a f te r  th e c o m p le tio n  o f  th e 
au d it , b u t no  la te r  th a n  o n e  y e a r  a f te r  th e e n d  
o f  the  au d it p erio d  u n le ss  a  lo n g e r p erio d  is 
a g re e d  to  w ith  th e co g n iz a n t a g e n cy .

g. R e c ip ie n ts  o f  m ore th a n  $ 1 0 0 ,0 0 0  in 
F e d e ra l fu n d s s h a ll su b m it o n e  co p y  o f  the 
au d it re p o rt  w ith in  30  d a y s  a f te r  is s u a n c e  to  a  
c e n tra l  c le a r in g h o u se  to  b e  d e s ig n a te d  b y  th e  
O ff ic e  o f  M a n a g e m e n t a n d  B u d get. T h e  
c le a r in g h o u se  w ill  k e e p  c o m p le te d  a u d its  o n  
file  a n d  fo llo w  up w ith  S ta te  an d  lo ca l 
g o v e rn m e n ts  th a t h a v e  n o t su b m itte d  
re q u ire d  au d it re p o rts .

h. R ecipients  shall keep  aud it reports on 
file for th ree  y ea rs  from  their  issuance.

14. A udit Resolution . A s p rovided  in 
parag raph  11, the cognizant agency shall be 
responsib le  for m onitoring the reso lu tion  of 
au d it findings tha t affect the program s of 
m ore th an  one F ederal agency. R eso lu tion of 
findings that re la te  to the program s of a 
single F edera l agency  w ill be the 
responsib ility  of the rec ip ien t an d  that 
agency. A lte rna te  arrangem ents m ay be 
m ade on a case-by -case  b as is  by agreem ent 
am ong the agencies concerned .

R esolution  shall be m ade w ith in  six  m onths 
a fte r  receip t o f the report by the F ederal 
departm en ts  and  agencies. C orrective action 
should  proceed  as  rap id ly  a s  possible.

15 . A u d it w o rk p a p e rs  a n d  re p o rts . 
W o rk p a p e rs  a n d  re p o rts  sh a ll b e  re ta in e d  fo r 
a  m in im u m  o f  th re e  y e a r s  from  th e  d a te  o f  the 
au d it re p o rt, u n le ss  th e a u d ito r  is  n o tifie d  in 
w riting  b y  th e  co g n iz a n t a g e n c y  to  e x te n d  th e 
re te n tio n  p e rio d . A u d it w o rk p a p e rs  sh a ll b e  
m a d e  a v a ila b le  u p on re q u e s t to  th e co g n iz a n t 
a g e n c y  o r  its  d e s ig n e e  o r  th e  G e n e ra l 
A cc o u n tin g  O ffic e , a t  th e  co m p le tio n  o f  the 
au d it.

16. A udit Costs. T he cost o f aud its  m ade in 
acco rd an ce  w ith  the provisions of this 
C ircu lar a re  a llow ab le  charges to F ederal 
a s s is tan ce  program s.

a . T h e  c h a rg e s  m ay  b e  c o n s id e r e d  a  d ire c t 
c o s t  o r  a n  a llo c a te d  in d ire c t c o s t , d ete rm in e d  
in a c c o r d a n c e  w ith  th e  p ro v is io n  o f  C irc u la r  
A -8 7 , " C o s t  p rin c ip le s  fo r  S ta te  a n d  lo c a l 
g o v e rn m e n ts ."

b . G e n e ra lly , th e p e rc e n ta g e  o f  c o s ts  
c h a rg e d  to  F e d e ra l a s s is ta n c e  p ro g ra m s fo r a  
s in g le  au d it sh a ll n o t e x c e e d  th e  p e rc e n ta g e  
th a t F e d e ra l fu n d s e x p e n d e d  re p re s e n t o f  
to ta l fu n d s e x p e n d e d  b y  th e  re c ip ie n t  d u ring  
th e  f is c a l  y e a r . T h e  p e rc e n ta g e  m a y  b e  
e x c e e d e d , h o w e v e r, i f  a p p ro p ria te  
d o cu m e n ta tio n  d e m o n s tra te s  h ig h er a c tu a l 
c o s t .

17 . S a n c t io n s . T h e  S in g le  A u d it A c t  
p ro v id e s  th a t no  c o s t  m ay  b e  c h a rg e d  to 
F e d e ra l a s s is ta n c e  p ro g ra m s fo r a u d its  
re q u ire d  b y  th e A c t  th a t a re  n o t m a d e  in 
a c c o r d a n c e  w ith  th is  C ircu la r . In  c a s e s  o f 
co n tin u e d  in a b ility  o r  u n w illin g n e ss  to  h a v e  a  
p ro p e r au d it. F e d e ra l a g e n c ie s  m u st c o n s id e r  
o th e r  a p p ro p ria te  s a n c t io n s  in clu d ing :

— W ith h o d lin g  a  p e rc e n ta g e  o f  a s s is ta n c e  
p a y m e n ts  u n til th e  au d it is  co m p le te d  
s a tis fa c to r ily ,

— W ithhold ing o r d isallow ing  o verhead  costs, 
and

— Suspending the F edera l ass is tan ce  
agreem ent until the aud it is m ade.

18 . A u d ito r  S e le c t io n . In  arr a n g in g  fo r au d it 
s e r v ic e s  S ta te  a n d  lo c a l  g o v e rn m e n ts  sh a ll 
fo llo w  th e  p ro cu rem e n t s ta n d a r d s  p re s c r ib e d  
b y  A tta c h m e n t O  o f  C irc u la r  A -1 0 2 , "U n ifo rm  
re q u ire m e n ts  fo r  g ra n ts  to  S ta te  a n d  lo c a l 
g o v e rn m e n ts .” T h e  s ta n d a rd s  p ro v id e  tha t 
w h ile  re c ip ie n ts  a re  e n c o u ra g e d  to  e n te r  in to  
in te rg o v e rn m e n ta l a g re e m e n ts  fo r au d it an d  
o th e r  s e r v ic e s , a n a ly s is  sho u ld  b e  m a d e  to 
d e te rm in e  w h e th e r  it w o u ld  b e  m ore 
e c o n o m ic a l to  p u rch a se  th e s e r v ic e s  from  
p riv a te  firm s. In  in s ta n c e s  w h e re  u se  o f  su ch  
in te rg o v e rn m e n ta l a g re e m e n ts  a re  re q u ired  
b y  S ta te  s ta tu te s  (e .g ., au d it s e r v ic e s )  th e se  
s ta tu te s  w ill  ta k e  p re c e d e n c e .
' 19 . S m a ll a n d  M in o rity  A u d it F irm s. S m a ll 
a u d it firm s an d  au d it firm s o w n e d  an d  
co r ttro lle d  b y  s o c ia lly  a n d  e co n o m ic a lly  
d isa d v a n ta g e d  in d iv id u a ls  s h a ll h a v e  the 
m ax im u m  p r a c t ic a b le  o p p o rtu n ity  to  
p a r tic ip a te  in  c o n tr a c ts  a w a rd e d  to  fu lfill  the 
re q u ire m e n ts  o f  th is  C ircu la r . R e c ip ie n ts  o f  
F e d e ra l  a s s is ta n c e  s h a ll ta k e  th e  fo llo w in g  
s te p s  to  fu rth e r th is  g o a l:

a. A ssure tha t sm all aud it firm s an d  aud it 
firm s ow ned and  con tro lled  by socia lly  and  
econom ically  d isad v an tag ed  ind iv iduals are  
u sed  to the fu llest ex ten t p racticab le .

b. M ake inform ation on forthcom ing 
opportun ities av a ilab le  an d  a rrange  tim e

fra m e s  fo r th e a u d it so  a s  to  e n c o u ra g e  and  
f a c il i ta te  p a rtic ip a tio n  b y  sm a ll au d it firm s 

a n d  au d it firm s o w n e d  an d  c o n tro lle d  by 
s o c ia lly  a n d  e c o n o m ic a lly  d isa d v a n ta g e d  

in d iv id u a ls ,
c . C o n sid e r  in th e c o n tr a c t  p ro c e ss  w h e th e r  

firm s co m p e tin g  fo r  la rg e r  a u d its  in te n d  to  
s u b c o n tra c t  w ith  sm a ll au d it firm s a n d  au d it 

firm s o w n e d  a n d  c o n tro lle d  b y  s o c ia lly  a n d  
e c o n o m ic a lly  d isa d v a n ta g e d  in d iv id u a ls .

d. E n c o u ra g e  c o n tra c tin g  w ith  sm a ll au d it 
firm s o r  au d it firm s o w n e d  a n d  c o n tro lle d  by  
s o c ia lly  a n d  e c o n o m ic a lly  d isa d v a n ta g e d  

in d iv id u a ls  w h ich  h a v e  tra d it io n a lly  a u d ite d  
g o v e rn m e n t p ro g ra m s a n d , in  su ch  c a s e s  
w h e re  th is  is  no t p o s s ib le , a s su re  th a t th e se  
f irm s  a r e  g iv e n  c o n s id e r a tio n  fo r  au d it 
s u b c o n tra c tin g  o p p o rtu n itie s .

e . E n c o u ra g e  c o n tra c tin g  w ith  c o n so rtiu m s  
o f  sm a ll au d it firm s a s  d e s c r ib e d  in 
p a ra g ra p h  (a ) a b o v e  w h e n  a  c o n tr a c t  is  too  
la rg e  fo r  a n  in d iv id u a l sm a ll au d it firm  o r  
a u d it firm  o w n e d  a n d  c o n tro lle d  b y  s o c ia lly  
a n d  e c o n o m ic a lly  d is a d v a n ta g e d  in d iv id u a ls .

f. U se  th e  s e r v ic e s  a n d  a s s is ta n c e ,  a s  
a p p ro p ria te , o f  su c h  o rg a n iz a tio n s  a s  th e  
S m a ll B u s in e s s  A d m in is tra tio n  in  th e  
s o lic ita t io n  a n d  u tiliz a tio n  o f  sm a ll au d it 
firm s o r  au d it firm s  o w n e d  an d  c o n tro lle d  b y  
s o c ia lly  a n d  e c o n o m ic a lly  d isa d v a n ta g e d  
in d iv id u a ls .

20 . R e p o rtin g . E a c h  F e d e ra l  a g e n c y  w ill 
re p o rt to  th e  D ire c td r o f  O M B  o n  o r  b e fo re  
M a rc h  1 ,1 9 8 7 , a n d  a n n u a lly  th e r e a f te r  on  th e  
e f fe c t iv e n e s s  o f  S ta te  a n d  lo c a l  g o v e rn m e n ts  
in  c a rry in g  ou t th e  p ro v is io n s  o f  th is  C irc u la r  
T h e  re p o rt  m u st id e n tify  e a c h  S ta te  o r  lo c a l  
g o v e rn m e n t o r  In d ia n  tr ib e  th a t, in th e 
o p in io n  o f  th e  a g e n cy , is  fa ilin g  to  co m p ly  
w ith  C ircu la r .

21 . R e g u la tio n s . E a c h  F e d e ra l a g e n c y  sh a ll 
in c lu d e  th e  p ro v is io n s  o f  th is  C irc u la r  in  its  
re g u la tio n s  im p le m e n tin g  th e  S in g le  A u d it 

A ct.
22 . E ffe c tiv e  d a te . T h is  C irc u la r  is  e ffe c t iv e  

u p on p u b lica tio n  a n d  sh a ll  a p p ly  to  f is c a l  
y e a r s  o f  S ta te  an d  lo c a l  g o v e rn m e n ts  tha t 
b e g in  a f te r  D e c e m b e r  3 1 ,1 9 8 4 . E a r lie r  
im p le m e n ta tio n  is  e n c o u ra g e d . H o w e v e r, 
u n til it is  im p le m e n te d , th e a u d it p ro v is io n s  
o f  A tta c h m e n t P  to  C irc u la r  A -1 0 2  sh a ll 
c o n tin u e  to  b e  o b se rv e d .

23. In q u iries.' A ll q u e s tio n s  o r  in q u irie s  
sh o u ld  b e  a d d r e s s e d  to  F in a n c ia l  
M a n a g e m e n t D iv is io n , O ff ic e  o f  M a n a g e m e n t 
a n d  B u d get, te le p h o n e  n u m b e r (202) 3 9 5 -3 9 9 3 .

24 . S u n se t re v ie w  d a te . T h is  C irc u la r  sh a ll 
h a v e  a n  in d ep en d e n t p o lic y  re v ie w  to 
a s c e r ta in  its  e f fe c t iv e n e s s  th re e  y e a r s  from  
th e  d a te  o f  is s u a n c e .

D av id  A . S to c k m a n ,

D ir e c to r .

C irc u la r  A -1 2 8  A tta ch m e n t

D e fin itio n  o f  M a jo r  P ro gram  a s  P ro vid ed  in 
P u b. L. 9 8 -5 0 2

"M ajor F edera l A ssis tan ce  Program ,” for 
S ta te  and  local governm ents having F ederal 
a ss is ta n ce  expend itu res  be tw een  $100,000 
an d  $100,000,000. m eans any  program  for 
w hich F ederal expend itu res  during the 
ap p licab le  y ea r  exceed  the la rger o f $ 3 0 0 ,0 0 0  
o r 3  percen t o f such to ta l expend itu res . ;
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W here to ta l expend itu res of Federal 
a s s is tan ce  exceed  $100,000,000, the following 
criteria  apply:

Total expenditures of Federal Major Federal
financial a ss is tan ce  for all a ss is tan ce

program s program  m eans

More than But le ss  than
any program  
that ex ceed s

$100 million 1 billion $3 million
1 billion 2 billion 4 million
2 billion 3 billion 7 million
3 billion 4 billion 10 million
4 billion 5 billion 13 million
5 billion 6  billion 16 million
6 billion 7 billion 19 million

Over 7 billion
_l_____ '_______ _

20 million

B o b  Martinez,
D ir e c to r .

|FR D o c . 9 2 -2 7 9 6 2  F ile d  1 1 - 2 3 -9 2 ;  6 :4 5  am ]

B IL U N G  CO O E 3 1 8 0 -0 2 -M

D E P A R TM E N T O F  H O U S I N G  A N D  

U R B A N  D E V E L O P M E N T

O f f ic e  o f  A s s is t a n t  S e c r e t a r y  f o r  

H o u s in g -F e d e r a l  H o u s i n g  

C o m m is s i o n e r

2 4  C F R  P a r t  2 0 7

[D o ck e t  NO. R -9 2 -1 5 9 4 ; F R -2 9 4 9 -F -0 1 ]

D e b e n t u r e  L o c k  A g r e e m e n t s  f o r  

P a y m e n t  o f  F H A  I n s u r a n c e  C la im s

A G E N C Y : Office of the A ssistant 
Secretary for Housing-Federal Housing 
Commissioners, HUD.
A C T I O N : Final rule.

Su mma r y : This rule reflects the 
D epartm ent's legal authority  to agree, 
prior to the filing of a claim for 
insurance benefits under certain  
multifamily, hospital and health  
facilities programs, to pay its insurance 
benefits in debentures.

FHA-insured m ortgages for hospitals 
and other health  facilities are  usually 
funded by the issuance of tax-exem pt 
bonds. Multifamily rental projects can 
also be insured in this m anner. In 
situations w here there is a subsequent 
refunding of the bond issuance from a 
high interest rate  to a low er interest 
rate, the principal am ount of the 
refunding bonds can exceed the 
principal amount of the bonds refunded. 
However, by refunding the bonds prior 
to m aturity and reducing the mortgage 
interest rate  to correspond to the lower 
in terest rate  on the new bonds, there are 
potential savings to the mortgagor, 
issuer a n d /o r the Federal government.
In some of those situations it m ay be 
advantageous for the Departm ent to 
agree to a “debenture lock”, that is an 
agreem ent that if a default occurs while

the principal amount of the refunding 
bonds outstanding exceeds the principal 
amount of the mortgage, HUD will pay 
any subsequent insurance claim in 
debentures rather than cash. The 
purpose of this rule is to reflect the 
D epartm ent’s legal authority to enter 
into these debenture lock agreem ents. 
EFFECTIVE d a t e : Decem ber 24,1992.
F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :  

Lisa A. Bolden, Special A ssistant to the 
A ssistant Secretary  for Housing-Federal 
Housing Commissioner, Departm ent of 
Housing and Urban Development, 451 
Seventh Street SW., W ashington, DC 
20410, voice: (202) 708-2004. (This is not 
a toll-free number.)
S U P P L E M E N TA R Y  I N F O R M A TI O N : Since 
1987, the Departm ent has agreed to a 
“debenture lock” with the approval of 32 
hospital bond refundings and one 
nursing home refunding w here the 
mortgages insured under section 242 and 
232 respectively of the National Housing 
Act were involved. (Although not 
involved in this regulation change, the 
D epartm ent has also approved 
debenture locks for refundings involving 
section 8 subsidies for 34 projects with 
mortgages insured under section 221.)

The instances for which debenture 
locks have been approved have all been 
ones in which the Federal Governm ent 
w as paying, either through subsid ies or 
reim bursem ents (e.g. m edicare), all or a 
substantia l portion of bond debt service 
and the Federal Governm ent would 
realize substantia l savings by a 
refunding of the outstanding bonds a t a 
low er in terest rate.

24 CFR 207.259(a) Currently requires, 
in pertinent part, that the Comm issioner 
determ ine the m ethod of paym ent (cash, 
debentures, or a combination) at the 
time of paym ent of a claim on rental 
housing m ortgages insured under part 
207. This regulation is incorporated by 
reference into the regulations for a 
num ber of other multifamily FHA 
programs, including the section 232 
program for nursing hom es and the 
section 242 program for hospitals. In a 
debenture lock transaction, HUD agrees, 
a t the time of the bond refunding, that if 
a mortgage insurance claim is 
subsequently  filed, HUD will pay 
insurance benefits in the form of 
debentures. The regulatory change m ade 
by this rule explicitly establishes HUD’s 
authority to enter into debenture lock 
agreem ents by specifically permitting 
HUD to determ ine the m ethod of 
paym ent of insurance claim s at or prior 
to the time of paym ent. The change is 
effected by a revision to  24 CFR 
207.259(a). It is intended to have 
retroactive effect upon prior debenture 
lock transactions, as well as authorize

HUD to review and, w here appropriate, 
approve prospective debenture lock 
transactions in all the multifamily and 
health  care mortgage insurance >, 
program s covered by the aforesaid 
regulation.

The Departm ent also has approved 
debenture locks for refundings involving 
section 8 subsidies for projects with 
m ortgages insured under section 221. A 
sim ilar regulatory clarification covering 
such projects is not necessary, since 
under 24 CFR 221.762(a), it is at the sole 
option of the mortgagee w hether 
paym ent of the insurance claim on 
section 221 m ortgages will be in cash or 
debentures.

The following is an illustration of how 
a debenture lock agreem ent operates.

FHA-insured m ortgages for hospitals 
are  usually funded by issuance of tax- 
exem pt bonds. In situations w here there 
is a subsequent refunding of the bond 
issuance from a high interest rate  to a 
low er interest rate, the principal amount 
of the refunding bonds can exceed the 
principal am ount of the bonds refunded. 
However, by refunding the bonds prior 
to m aturity and reducing the mortgage 
in terest rate  to correspond to the low er 
in terest rate  on the new  bonds, there are  
potentia l savings to the hospital a n d /o r  
the Federal governm ent.

For example, for hospitals that are  
reim bursed by M edicare for their capital 
expenses under the “hold harm less” 
provisions of the prospective paym ent 
methodology set forth in 42 CFR parts 
412 and  413, (i.e. hospitals w ith a 
hospital-specific Capital-per-djscharge 
rate  higher than the Federal rate), some 
of the reduction in m onthly interest 
expense for Old Capital (as defined in 
the regulation) would result in a 
reduction in M edicare capital 
reim bursem ent. In such cases, the 
savings would accrue to both the 
hospital and  the Federal governm ent.

For hospitals that are  subject to the 
prospective paym ent m ethodology (i.e., 
hospitals w ith a hospital-specific 
capital-per-discharge rate  low er than the 
Federal rate), the savings would accrue 
to the hospital, since their level of 
M edicare capital reim bursem ent would 
not be reduced as a result of the in terest 
expense reduction caused by the 
debenture lock refunding. Such savings 
to hospitals should result in an 
increased quality and availability  of 
health  care.

W hen the D epartm ent agrees to a . 
“debenture lock,” it agrees that if a 
default occurs while the principal 
am ount of the refunding bonds 
outstanding exceeds the principal 
am ount of the mortgage, HUD will pay 
any subsequent insurance claim in
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debentures rather than  in cash. The cash  
flow1 on the debentures under these 
circum stances should be sufficient to 
pay off in full all bonds at or prior to 
m aturity. In some instances HUD could 
incur a cash  m anagem ent loss if a 
default and claim  w ere to occur during 
the early  years of a debenture lock 
agreem ent. In o ther words, the interest 
rate  on the debenture could be higher 
then the cost of borrowing from the 
Treasury. Therefore the cost to HUD of 
making an  im m ediate cash  pay out on 
the mortgage insurance claim would be 
less than the paym ent of in terest and 
principal over 20 years in connection 
with the debentures. However, over a 
reasonable  period of timé, a debenture 
lock would, In all likelihood, reduce the 
Governm ent’s exposure in the event of a 
subsequent default and  claim. This is 
because after several years, a low er 
principal am ount of debentures is 
required to  pay off the bonds than  if 
HUD’s claim paym ent covered the full 
unpaid mortgage principal. By reducing 
the governm ent’s exposure on 
outstanding insured hospital loans, 
debenture lock refundings m ay well 
result in potential savings to the FHA 
General Insurance Fund.

This rule effects no substantive 
changes in current HUD policies, and no 
foreseeable benefit is to be gained from 
public com m ent It is, therefore, being 
put into effect by m eans of a  final rule.

Other M atters

E x e c u tiv e  O r d e r  12612, F e d e r a lis m

The G eneral Counsel, as the 
Designated Official under section 6(a) of 
Executive O rder 12612, F e d e ra l is m , has 
determ ined that the policies contained 
in this rule will not have Federalism  
im plications w hen im plem ented and, 
thus,, áre not subject to review under the 
Order. The rule reflects no substantive 
change in current HUD policies.

E x e c u tiv e  O r d e r  12606, T h e  F a m ily

The General Counsel, as the 
Designated Official under Executive 
O rder 12606, has determ ined that this 
rule would not have potential significant 
impact on family formation, 
m aintenance, and general well-being, 
and, thus, is not subject to review under 
the Order. The rule effects no 
substantive changes in current HUD 
policies.

E x e c u tiv e  O r d e r  12291, o n  F e d e r a l 
R e g u la tio n s

This rule does no t constitu te a  “m ajor 
rule” as that term is defined in section 
1(d) of the Executive O rder 12291 on 
Federal Regulations issued by the 
President on  February 17,1981. An

analysis of the rule indicates that it does 
not (1) have an annual effect on the 
economy of $100 million or more; (2) 
cause a m ajor increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, o r geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in dom estic or export 
m arkets.

E n v ir o n m e n ta l  R e v i e w

In accordance with 24 CFR 50.20(1) o f 
the HUD regulations, the policies and 
procedures set forth in this document 
relate only to the statu torily  required 
establishm ent and review of in terest 
rates and sim ilar rate  and  cost 
determ inations which do not constitute 
a developm ent decision that affects the 
physical condition of specific project 
areas or building sites and  therefore are  
categorically excluded from the 
requirem ents of the National 
Environm ental Policy Act.

R e g u la to r y  F l e x ib i l i ty

Under the Regulatory Flexibility Act 
(5 U.S.C. 605(b), die Undersigned hereby 
certifies that this rule does not have a 
significant econom ic im pact on a 
substantia l num ber of small entities. The 
rule effects to substantive changes in 
current HUD policies.

S e m ia n n u a l  A g e n d a

This rule w as listed as item 1432 in 
the D epartm ent’s Sem iannual Agenda of 
Regulations published on November 3, 
1992 (57 FR 51396, 51420) under 
Executive O rder 12291 and the 
Regulatory Flexibility Act.

The Catalog of Federal Domestic 
A ssistance program num bers is 14.134.

List of Subjects in 24 CFR Part 207

M anufactured homes, Mortgage 
insurance. Reporting and  recordkeeping 
requirem ents.

P A R T 2 0 7 — [A M E N D E D ]

Accordingly, 24 CFR part 207 is 
am ended as follows:

1. The authority  citation for 24 CFR 
part 207 continues to read  as follows:

A u th o rity : 12 U.S.C. 1 7 0 1 z - l l ( e ) ,  1713 , a n d  

1 7 1 5 b ; 4 2  U.S.C. 3 5 3 5 (d ). S ections 2 0 7 .2 5 8  a n d  

2 0 7 .2 5 8 b  a re  a l s o  is s u e d  u n d e r 12 U.S.C.
1701  z -1 1 (e ) .

2. In § 207.259, paragraph (a) 
introductory text is revised to read  as 
follows:

§20 7 .25 9  Insu ra n ce  be ne f its.

(a) M e th o d  o f  p a y m e n t. Upon either 
an assignm ent of the mortgage to the 
Comm issioner or a conveyance o f the 
property to him in accordance with 
requirem ents in § 207.258, paym ent of an 
insurance claim shall be m ade in cash, 
in debentures, or in a com bination of 
both, as determ ined by the 
Comm issioner either at, or prior to, the 
time of payment, except w here the 
mortgage is insured pursuant to:
*  *  ★  ★  ★

D ated: N ovem ber 1 8 ,1 9 9 2 .

A rth u r J .  H ill,

A s s i s t a n t  S e c r e t a r y  f o r  H o u s i n g - F e d e r a l  
H o u s in g  C o m m is s i o n e r .

(FR D o c. 92 -2 8 3 8 3  Filed 1 1 -2 3 -9 2 ; 8 :45 am } 

BILLING. C O D E  4 2 1 0 -2 7 -W

P O S TA L  S E R V I C E  

3 9  C F R  P a r t  111

M a i la b i l i t y  o f  S h a r p s  a n d  O t h e r  M e d ica l  

D e v i c e s

A G E N C Y : Postal Service.

A C T I O N : Am endm ent to final rule.

S U M M A R Y : In response to further 
comm ents from m ailers, additional 
changes are being m ade pertaining to 
the final rule titled “M ailability of Used 
Sharps and O ther M edical Devices”, 
dated  June 30,1992 (52 FR 29028). The 
Postal Service has reevaluated the 
classification of this type o f m aterial 
and determ ined that it w as incorrect. 
Therefore, the labeling and m arking 
requirem ents are  being changed. 
However, the new  specifications for the 
packaging of used sharps and o ther 
m edical devices are not changed by this 
am endm ent.

E F F E C T I V E  D A T E :  M arch 21, 1993.

F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :  

Earl Hohbein. (202) 268-5309. 
s u p p l e m e n t a r y  i n f o r m a t i o n : Current 
requirem ents specify that used sharps 
and similar m aterial m ust be m ailed as 
First-Class or Priority Mail. Since First- 
Class or Priority M ail m ay be 
transported by aircraft, it is im portant 
that the labels and  m arkings on this 
m aterial provide adequate notice of the 
contents to persons handling the mail, 
w ithout imposing unnecessary  
preparation requirem ents and 
paperw ork on m ailers. The Postal 
Service has been advised that requiring 
the use of an  “ Infectious Substance” 
label and  m arkings on packages of used 
sharps im poses such unnecessary  
requirem ents on m ailers, and  in addition 
unduly com plicates cargo handling
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procedures for airline employees, 
w ithout enhancing the protection of the 
health and safety  of those em ployees 
that handle this kind of m aterial. The 
Postal Service has accordingly 
determ ined that it would be appropriate, 
and provide adequate notice to 
concerned personnel, to substitu te the 
use of the "International Biohazard 
Symbol" label.

In conformity with this decision, the 
Postal Service has also decided to 
rescind the related requirem ents 
published on Septem ber 21,1992 {57 FR 
43403), pertaining to the use of a 
shipper’s declaration for dangerous 
goods (in addition to the required 
m anifest) showing the proper shipping 
nam e (49 CFR 172.202(a)(1)), the hazard 
class or division (40 CFR 172.202(a)(2)), 
and the identification num ber for the 
m aterial (49 CFR 172.202(a)(3)), In view 
of this change, we are  also am ending 
content requirem ents for the four-part 
m anifest described in DMM Exhibit 
124.385h.

Although exem pt from the notice and 
comm ent requirem ents of the 
A dm inistrative Procédures Act (5 U.S.C. 
553)(b) and (e), the Postal Service 
welcom es comm ents on the revised rule.

After careful consideration  of the 
Comments received after publishing the 
final rule and the am endm ent to the 
final rule, the Postal Service adopts the 
following am endm ents to part 124 of the 
Domestic Mail M anual, which is 
incorporated by reference in the Code of 
Federal Regulations. See 39 CFR part 
i l l .

List of Subjects in 39 CFR Part III

Adm inistrative practice and 
procedure, Postal Service.

P A R T 1 1 1 — [A M E N D E D ]

1. The authority citation for 39 CFR 
part 111 continues to read as follows:

Authority: 5 U .S .C . 5 5 2 (a ): 39  U .S .C . 101,
40 1, 4 0 3 , 40 4 , 3 0 0 1 -3 0 1 1 , 3 2 0 1 -3 2 1 9 , 3 4 0 3 -3 4 0 6 , 
36 21 , 5001.

2. Part 124 of the Domestic Mail 
M anual is am ended to read as follows:

124 NONMAILABLE MATTER- 
ARTICLES AND SUBSTANCES; 
SPECIAL MAILING RULES 
* * * * *

124.385 Sharps (Effective M arch 21, 
1993, Except W here Noted)

a. A parcel containing the types of 
used m aterials defined in 124.382e is 
nonm ailable unless it bears the 
"International Biohazard Symbol" on a 
label with either a fluorescent orange or 
fluorescent red background (see Exhibit 
124.385a). Effective June 20,1992, such

parcels a re  m ailable only as First-Class 
or Priority Mail.
*  *  *  *  *

Exhibit 124.385h. * * * * *

1. G enerator (Mailer)

d. Description of contents of shipping 
container. Describe contents as “Used 
Medical Sharps.” Do not use any other 
description.
* ★  - * * /  *

124.385k Required M arkings on 
Packages [Deleted]
*  *  *  *  *

124.388 M arking and Labeling 
* * * * *

c. Before M arch 21,1993, each exterior 
package containing used sharps m ust be 
m arked with the w ords "Infectious 
W aste”, o r "Medical W aste”; or bear a 
label displaying the Universal Biohazard 
Symbol or the "International Biohazard 
Symbol” label. On and after M arch 21, 
1993, the only part of this requirem ent 
rem aining in effect will be that such 
packages m ust bear a label displaying 
the "International Biohazard Symbol” 
label. See 124.385a. No w ords describing 
the contents, n o r any warning labels 
o ther than the “International Biohazard 
Symbol" label are  to be placed on the 
exterior packages on or after M arch 21, 
1993.

A transm ittal letter making these 
changes in the Domestic Mail M anual 
will be published and transm itted 
autom atically to subscribers. Notice of 
issuance of the transm ittal letter will be 
published in the Federal Register as 
provided by 39 CFR 111.3.
Stanley F. Mires,
C h i e f  C o u n s e l ,  L e g i s l a t i v e  D iv is io n .

|FR D o c. 9 2 -2 8 3 3 8  F ile d  1 1 -2 3 -9 2 ;  8 :4 5  am ) 

BILLING C O D E 7 7 1 0 -1 2 -M

E N V I R O N M E N TA L  P R O TE C TI O N  

A G E N C Y

4 0  C F R  P a r t s  6 0  a n d  61

[FR L -4 5 3 7 -3 ]

1 9 9 2  U p d a t e  f o r  D e le g a t io n  o f  

A u t h o r i t y  t o  t h e  S t a t e  o f  N e w  M e x ic o  

f o r  N e w  S o u r c e  P e r f o rm a n c e  

S t a n d a rd s  (N S P S ) a n d  N a t io n a l  

Em is s i o n  S t a n d a rd s  f o r  H a z a r d o u s  A i r  

P o l lu t a n t s  (N E S H A P )

A G E N C Y : Environm ental Protection 
Agency (EPA).

A C T I O N : Notice of Delegation of 
authority.

S U M M A R Y : The Environm ental Protection 
Agency (EPA) announces the delegation 
of authority  to the State of New Mexico 
to implement and enforce the New 
Source Perform ance S tandards (NSPS) 
and National Emission S tandards for 
Hazardous Air Pollutants (NESHAP).
The provisions of full authority applv to 
all of the NSPS and NESHAP 
prom ulgated by the EPA through 
Novem ber 15,1991, for NSPS and for 
NESHAP, and partial authority covers 
all new  and am ended standards 
prom ulgated after those dates, except as 
follows. The delegation of authority, 
under this notice, does not apply to: the 
sources located in Bernalillo County, 
New Mexico, the sources located on 
Indian lands as specified in the 
delegation agreem ent and in this notice, 
the, standards of perform ance for new 
residential wood heaters (subpart AAA) 
under 40 CFR Part 60, and the NESHAP 
radionuclide standards specified under 
40 CFR part 61.
e f f e c t i v e  DATE: Novem ber 3,1992. 
A D D R E S S E S : The New Mexico 
Environm ent Departm ent’s request and 
delegation agreem ent m ay be obtained 
by writing to one of the following 
addresses.
Mr. Thom as H. Diggs, Chief, Planning 

Section (6T-AP), A ir Programs Branch, 
U.S. Environm ental Protection 
Agency, 1445 Ross Avenue, suite 700, 
Dallas, Texas 75202, Telephone: (214) 
655-7214.

Ms. Cecilia W illiams, Chief, A ir Quality 
Bureau, New Mexico Environm ent 
Departm ent (NMED), Harold Runnels 
Building, room So. 2100,1190 St.
Francis Drive, Santa Fe, New Mexico 
87503, Telephone: (505) 827-0042.

F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :

Mr. Ken Boyce, Planning Section, Air 
Programs Branch, U.S. Environm ental 
Protection Agency, Region 6,1445 Ross 
Avenue, suite 700, Dallas, Texas 75202, 
Telephone: (214) 655-7259. 
S U P P L E M E N TA R Y  I N F O R M A TI O N : Sections 
111(c) and 112(1)(1) of the Clean Air Act 
allow the A dm inistrator of the EPA to 
delegate EPA’s authority to any S tate or 
local agency which can submit adequate 
regulatory procedures for 
im plem entation and enforcem ent of the 
NSPS and NESHAP program s. Authority 
for the NSPS and NESHAP program s 
were delegated to the S tate of New 
Mexico (except for sources located in 
Bernalillo County and Indian lands) on 
M arch 15,1985.

On April 20,1992, the S tate  requested 
EPA to update  the delegation of 
authority  lo  the S tate for the NSPS and 
the NESHAP program s through 
Novem ber 15,1991. Thé S ta te ’s request
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includes a revision o f Air Quality  
Control Regulations 750 (NSPS) mid 751 
(NESHAP} as adopted by the New 
Mexico Environment Improvement 
Board. AQCRs 750 and 751 incorporate 
the Federal NSPS and NESHAP by 
reference through November 15,1991.

The EPA review ed the NMED req u es t 
Air Quality Control Regulations 750 and 
751 and ail other information subm itted 
by the NMED, including its quest for 
implem entation of the delegation of 
these programs. The EPA has 
determ ined that the S tate  has adequate 
authority  and effective procedures for 
implementing and  enforcing the NSPS 
and NESHAP program s. Therefore, EPA 
is delegating full authority  to  the S tate  
through Novem ber 15,1991, for NSPS 
and for NESHAP; an d  authority for the 
technical and adm inistrative review of 
new or am ended NSPS and NESHAP 
promulgated by  the EPA after November
15.1991, subject to conditions and 
lim itations of the original delegation 
agreem ent d a ted  M arch 15,1985. It is 
im portant to note that no delegation 
authority is granted to the State for both 
Bernalillo County and  Indian lands.
Also, no authority  is delegated to the 
State for 40 CFR part 00, subpart AAA, 
Standards of Performance for New 
Residential W ood Heaters, and for 40 
CFR part 61 for the radionuclide 
NESHAPs. Specifically the subparts for 
which delegation is excluded are 
Subparts B (National Emission S tandard  
for Radon—222 Emissions from 
Underground Uranium Mines), H 
(National Emission S tandard  for 
Radionuclide Em issions from 
Departm ent of Energy Facilities), I 
(National Emission S tandard  for 
Radionuclide Emissions from Facilities 
Licensed by the NRC and Federal 
Facilities not covered by Subpart 
Phosphorus Plants), R (National 
Emission S tandards for Radon 
Emissions from Phosphogypsum Stacks), 
T  (National Emission S tandards for 
Radon Emissions from the Disposal of 
Uranium Mill Tailings), a n d  W  (National 
Emission S tandard  for R adon—222 
Emissions from lic e n sed  Uranium Mill 
Tailings).

Today’s notice informs the public that 
the EPA has delegated full authority to 
the S tate for im plem entation and 
enforcem ent of the NSPS and NESHAP 
prom ulgated by  the EPA through 
Novem ber 15,1991, and authority for 
technical and  adm inistra tive review  is 
delegated for the new and am ended 

^standards after that da te . All of the 
required information, pursuant to  the 
Federal NSPS and  NESHAP (40 CFR 
part 60 and 40 CFR part 01) by sources 
located outside th e  boundaries of

Bernalillo County and in a reas  outside 
of Indian lands, should be subm itted 
directly to the New Mexico Environment 
Departm ent, Harold Runnels Building, 
Room So. 2100, St. Francis Drive, Santa 
Fe, New Mexico 87503. A lbuquerque/ 
Bernalillo County is exempt due to this 
area being granted delegation authority  
under AQCRs 30 NSPS and 31 NESHAP 
to the City of Albuquerque’s 
Environm ental Health D epartm ent 
Sources located on Indian lands in the 
State of New Mexico should submit 
required information to the EPA Region 
6 office at the address given in this 
notice. All of the inquiries and requests 
concerning implem entation and 
enforcement of the excluded s tandards 
under 40 CFR part 60, subpart AAA and  
40 CFR part 61, subparts B, H, I, R, T and  
W, in the State o f New Mexico should 
be directed to  the EPA Region 6 Office.

The Office of M anagem ent and Budget 
has exem pted this information notice 
from the requirem ents of Section 3 of 
Executive O rder 12291.

This delegation is issued under the 
authority of section 111(c) and 112(1)(1) 
of the Clean Air Act, as am ended (42 
U.S.C. 7411(C) an d  7412(D)).

List of Subjects

4 0  C F R  P a r t GO

Air pollution control, Aluminum, 
sulfate plants. Cem ent industry. Coal, 
Copper, Electric power plants, Fossil- 
Fuel steam  generators, G lass and  glass 
products. Grain, Iron, Lead, M etals, 
Motor vehicles. Nitric acid  plants, Paper 
and paper industry, Petroleum 
phosphate, Fertilizer, Sewage disposal. 
Steel. Sulfuric acid  plants, W aste 
treatm ent and disposal zinc.

40  C F R  P a r t 61

Air pollution control, Asbestos, 
Benzene, Beryllium, Hazardous 
m aterials, Mercury, Vinyl chloride.

D ated '. N o v e m b e r 3 ,1 9 9 2 . 

joe D. Winkle,
A c t i n g  R e g i o n a l  A d m in is tr a to r .

(FR D oc. 92 -2 8 5 1 4  Filed 1 1 -2 3 -9 2 ; 8:45 am ) 

B I LL IN G  C O D E  6 5 6 0 -5 0 -«

4 0  C F R  P a r t s  2 6 1  a n d  2 7 1

IFRL-4536-51

RiN 2050-AC32

H a z a r d o u s  W a s t e  M a n a g e m e n t  

S y s t e m ; I d e n t i f ic a t io n  a n d  L is t i n g  o f  

H a z a r d o u s  W a s t e ; To x i c i t y  

C h a ra c t e r i s t ic  R e v i s io n

A G E N C Y : Environm ental Protection 
Agency,

a c t i o n : Final rule.

s u m m a r y : The Environm ental Protection 
Agency (EPA or Agency) is am ending its 
hazardous w aste regulations under 
Subtitle C of the Resource Conservation 
and Recovery Act (RCRA) for testing 
conducted to evaluate  a solid w aste  for 
the Toxicity Characteristic. Specifically, 
this rule rem oves the quality assurance 
(QA) requirem ent found in M ethod 1311, 
Toxicity C haracteristic  Leaching 
Procedure (TCLP), for correcting 
m easured values for analy tical bias 
(also referred to within this rule as  spike 
recovery correction). However, this rule 
retains appropriate QA  provisions, 
including that m atrix spike recoveries be 
calculated and  that the m ethod of 
standard  additions be em ployed as the 
quantitation m ethod for m etallic 
contam inants when appropriate as 
specified in the method. 

e f f e c t i v e  DATE: November 24,1992. 

a d d r e s s e s : The official record for this 
rulemaking (Docket No. F-92-TCLC- 
FFFFF) is located at the U.S. 
Environm ental Protection Agency. 401 M 
Street, SW , W ashington, DC 20460 
(room M-2427), and is available for 
viewing from 9 a.m. to 4 p.m., M onday 
through Friday, excluding Federal 
holidays. The public m ust m ake an  
appointm ent to review docket m aterials 
by calling (202) 260-0327. The public 
m ay copy a maximum of 100 pages of 
m aterial from any one regulatory docket 
at no cost: additional copies cost $0.15 
per page.

F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :

For general information, contact the 
RCRA Hotline a t (800) 424-9346 (toll 
free) or call (703) 920-9810; or, for 
hearing impaired, call TDD (800) 553- 
7672 or (703) 486-3323. For inform ation 
concerning the TCLP, contact Kim 
Kirkland, Office o f Solid W aste (O S- 
331), U.S. Environm ental Protection 
Agency, 401M  Street, SW ., W ashington 
DC 20460, (202) 260-4761.

S U P P L E M E N TA R Y  I N F O R M A TI O N :

I. Authority

This am endm ent to the hazardous 
w aste regulations in 40 CFR parts 261 
and 271 is being prom ulgated under the 
authority of sections 1006, 2002, 3001, 
3002, and 3006 of the Solid W aste 
Disposal Act of 1976, as am ended  by the 
Resource Conservation and  Recovery 
Act of 1978, a s  am ended (42 U.S.C. 6905, 
6912(a), 6921, 6922. and  6926).

II. Background

O n February 8,1990 (55 FR 4440), the 
Agency published a  notice of d a ta  
availability  th a t reopened the comment
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period for a January 23,1969 notice (54 
FR 3212), which proposed to update 
SW -846 and to designate specific 
quality control procedures as m andatory 
for all testing conducted pursuant to 
subtitle C o f RCRA, including the TCLP. 
The February, 1990 notice issued for 
comment a revised C hapter O ne of S W - 
846 entitled “Report on  Minimum 
Criteria to Assure Data Q uality” which 
included spike recovery correction as 
one of the QA requirem ents for RCRA 
subtitle C analyses. In that notice, the 
Agency sta ted  that it believed that it 
w as appropriate to correct a  m easured 
concentration for recovery and  set out 
its intent to  require that reported  values 
be corrected for spike recovery. The 
purpose of th is requirem ent w as to 
provide more accurate  d a ta  in those 
situations w here there w as a significant 
analytical bias in the d a ta  due to low 
recoveries o f the analy tes of interest.

On March 29,1990, (55 FR 11796), EPA 
promulgated a rule to revise the then 
existing Toxicity C haracteristic, which 
is used to identify those w astes that are  
hazardous and thus subject to regulation 
under subtitle C of RCRA. The rule 
broadened and refined the scope of the 
hazardous w aste  regulatory program 
and fulfilled specific sta tutory m andates 
under the H azardous and  Solid W aste 
Am endm ents (HSWA) of 1984. The 
regulatory language of the M arch 29,
1990 rule replaced the Extraction 
Procedure (EP) toxicity test w ith the 
Toxicity C haracteristic  Leaching 
Procedure (TCLP). The TCLP was 
prom ulgated in appendix II to 40 CFR 
part 261 and was designated as EPA 
M ethod 1311, to be incorporated in ‘T e s t 
M ethods of Evaluating Solid W aste 
(C hem ical/Physical Methods)", SW-846. 
The M arch 29,1990, rule required that 
m atrix spike recoveries be calculated 
and  that the m ethod of standard  
additions be employed as  the 
quantitation m ethod for m etallic 
contam inants when appropriate as 
specified in the m ethod.

On June 29,1990 (55 FR 26986), the 
Agency prom ulgated a final rule which 
m ade technical corrections to the M arch
29,1990 final rule, including the 
regulatory language in 40 CFR part 261, 
appendix II (M ethod 1311, the TCLP). 
These corrections reorganized the TCLP 
in 40 CFR part 261, appendix IL to 
correspond to the current version of 
SW-846. In addition, the quality 
assurance section of the TCLP w as 
clarified by adding a requirem ent for the 
spike recovery correction. The spike 
recovery correction requirem ent w as 
added to assure consistency with S W - 
846 C hap ter O ne requirem ents which 
were proposed in  th e  February  8.1990

notice. Since the objectives to be 
achieved through the m ethod of 
standard  additions were being 
addressed through spike recovery 
correction, that m ethod no longer was 
referenced separate ly  in the QA 
provisions of the TCLP.

At the time that the TCLP w as 
prom ulgated in its current form on June
29.1990, the Agency expected to 
promulgate C hapter One of SW-846, as 
proposed on February 8,1990, with the 
spike recovery correction requirem ent. 
The Agency expected that the 
promulgation o f C hapter One would 
occur prior to the effective date  of the 
TC final rule. However, the Agency has 
not yet promulgated a rule finalizing 
C hapter One, as proposed on February
8.1990, but based  upon comm ents 
received on that chapter, the Agency 
has reassessed  its position respecting 
the m atrix  spike correction requirem ent.

III. Response to Com m ents Regarding 
Spike Recovery Correction and Basis for 
Am endm ent to 40 CFR Part 261, 
Appendix II

M any of the comm entera to the 
February 8,1990 notice indicated that 
the requirem ent for spike recovery 
correction should not be m andatory.* In 
particular, a num ber of comm entera 
raised  questions relative to the practical 
aspects of im plem entation of the 
requirem ent (e.g., how to add  the spike, 
how m any compounds m ust be spiked, 
how m any sam ples m ust be spiked) as  
well as the burdensom e nature of 
implem entation for w astes with m atrix 
interference problem s. W astes with 
m atrix  interferences often require 
dilution in an attem pt to reduce or 
elim inate the interferences. As a  result, 
detection limits could be elevated and 
one might not be able to determ ine if a 
com pound of in terest is present below 
the regulatory threshold. In addition/ 
interferences m ay not equally  affect the 
sam ple and the spike. Commentera also 
expressed concern about bias correction 
when applied to a constituent that is 
poorly recovered from a sam ple m atrix. 
In the case  of zero percent recovery, one 
may not be  sure that the laboratory 
could have detected the presence of the 
analy te  if it were present.

The Agency recognizes th at spike 
recovery correction is a  complex issue 
and  now believes that there is a need for 
further evaluation and m ore detailed 
guidance on the specific im plem entation 
procedures. Therefore, in response to  
public comment received on the 
February 8,1990, Federal Register

1 O ther com m ents, together wHh the  Agency 's 
response  there to , h o v e  bee«  placed in the official 
record  fo r  th is  rulem aking.

notice, the Agency has decided not to 
proceed wi th the proposed spike 
recovery correction requirem ents in its 
subtitle C analy tical procedures, and  is 
w ithdrawing the requirem ent for bias 
correction of analytical spiked sam ples 
from the TCLP.

As a result, it is also necessary  to 
am end Appendix II of 40 CFR part 261 
and rem ove all text in the existing TCLP 
which im poses a requirem ent for 
correcting m easured values for 
analytical bias. Specifically, in today 's  
final rule, § 8.2 is revised w hereby the 
following sentence is deleted: ‘T h e  bias 
determ ined from the m atrix spike 
determ ination shall be used to correct 
the m easured values. (See §§ 8.2.4 and
8.2.5.)" In addition, § 8.2.5 is deleted, 
which provided a formula for spike 
recovery correction.

Today 's rule w ithdraw s the spike * 
recovery correction requirem ent from 
the TCLP and, except for technical and  
format changes m ade in the June 29, 
1990, rule revising the TCLP {55 FR 
26986), returns the QA provisions of the 
TCLP to those prom ulgated on M arch 29, 
1990 (55 FR 11796). As a result, m atrix 
spike recoveries m ust be calculated (as 
set forth in revised § 8.2 of the TCLP) 
and  the m ethod of standard  additions 
must be em ployed a s  the quantita tion  
m ethod for m etallic contam inants when 
appropriate as specified in the m ethod 
(as set forth in revised § 8.4 of the 
TCLP). In addition, the Agency has 
m ade a technical correction to the 
regulatory language in § 8.4 to specify 
the use of in itial calibration  quantita tion  
m ethods for m etallic contam inants. The 
Agency feels this technical correction is 
appropriate because, a t present the 
m ethod of standard  additions is 
inapplicable to organic contam inants. 
W astes identified a s  hazardous through 
TCLP testing utilizing m atrix spike 
recovery correction m ust be m anaged as 
hazardous w astes, unless and  until such 
w astes are  reevaluated  using 
recalculations of existing da ta  o r the 
TCLP test procedure as described in 
today’s rule or otherw ise reevaluated 
and found to be non-hazardous.

IV. S tate Authority

A . A p p l ic a b i l i ty  o f  R u le  in  A u th o r iz e d  
S ta te s

Under section 3006 of RCRA, EPA 
m ay authorize qualified S tates to 
adm inister and enforce the  RCRA 
program  within the State. (See 40 CFR 
part 271 for the standards and 
requirem ents for authorization,) 
Following authorization, EPA retains 
enforcem ent authority under sections 
3008.7003 and  3013 of RCRA. although
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authorized States have prim ary 
enforcem ent responsibility.

Prior to the Hazardous and Solid 
W aste Am endm ents of 1984 (HSWA), a 
S tate with final authorization 
adm inistered its hazardous w aste 
program entirely in lieu of EPA 
adm inistering the Federal program in 
that State. The Federal requirem ents no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in the State that the S tate  w as 
authorized to permit. W hen new, more 
stringent Federal requirem ents were 
prom ulgated or enaGted, the State w as 
obliged to enact equivalent authority 
within specified time fram es. New 
Federal requirem ents did not take effect 
in an authorized State until the State 
adopted the requirem ents as State law.

In contrast, under section 3006(g) of 
RCR4, 42 U.S.C. 8926(g), new 
requirem ents and prohibitions imposed 
by HSWA take effect in authorized 
S tates at the sam e time that they take 
effect in nonauthorized States. EPA is 
directed to carry out those requirem ents 
and prohibitions in authorized States, 
including the issuance of perm its, until 
the State is granted authorization to do 
so. W hile S tates m ust still adopt 
HSW A-related provisions as State law  
to retain  final authorization, HSWA 
requirem ents are  im plem ented by EPA 
in authorized States in the interim.

Today’s rule is being prom ulgated 
pursuant to RCRA section 3001(g), a 
provision added by HSWA, and am ends 
the Toxicity Characteristic  Leaching 
Procedure (TCLP) in appendix II of 40 
CFR part 261. Therefore, the Agency is 
adding today’s rule to Table 1 in 40 CFR 
271.1(j), which identifies the Federal 
program requirem ents that are 
promulgated pursuant to HSWA and 
that take effect in all States, regardless 
of their authorization status. S tates may 
apply for either interim or final 
authorization for the HSWA provisions 
identified in Table 1, as discussed in the 
following section of this pream ble.

B . E f fe c t  o n  S ta te  A u th o r iz a tio n s

Pursuant to sections 3001(g) of RCRA, 
a provision added by HSWA, EPA is 
revising the TCLP (40 CFR part 261, 
appendix II). Thus, the revisions to the 
TCLP will take effect in unauthorized 
sta tes (i.e., sta tes not authorized to 
implement any portion of the RCRA 
program) and all S tates which have not 
been authorized for the Toxicity 
C haracteristic  (TC) on the effective date. 
Today’s rule deletes the requirem ents 
im posed in the revised final TCLP 
m ethod (see 55 FR 26986, June 29,1990) 
for spike recovery correction of 
analytical data . The Toxicity 
C haracteristic w as promulgated

pursuant to a HSWA provision and must 
be adopted by S tates that intend to 
retain final authorization. However, 
today 's rule provides for a standard  that 
is less restrictive than w as im posed in 
the final TC as prom ulgated on June 29, 
1990, for hazardous w aste 
determ inations based  on spike recovery 
adjusted data. Although States m ust 
modify their program s to incorporate the 
Toxicity Characteristic, they no longer 
are  required to include spike recovery 
correction in those m odifications.
Section 3009 of RCRA provides that 
S tates m ay im pose requirem ents that 
are  broader in scope or more stringent 
than  those imposed under Federal 
regulation. For sta tes that have received 
final authorization for programs 
requiring spike recovery correction as 
part of the TCLP, those sta tes have the 
option of modifying their program s to 
delete this requirem ent.

V. Effective Date

HSWA am ended section 3010 of 
RCRA to allow rules to become effective 
in less than  six m onths w hen the 
regulated community does not need the 
six-month period to com e into 
compliance. Section 553(d) of the 
Adm inistrative Procedures Act requires 
publication of a substantive rule not less 
than 30 days before its effective date  
unless the rule relieves a restriction or 
for other good cause. This rule is 
effective Novem ber 24,1992 because the 
regulated community does not need six 
m onths to come into compliance 
therewith, and it relieves a regulatory 
restriction. Those reasons also 
constitute good cause for not delaying 
the effective date  of today’s rule. This 
am endm ent rem oves the spike recovery 
correction requirem ent from the TCLP 
and thus provides greater flexibility to 
the regulated community in testing solid 
w aste  for the Toxicity Characteristic.

VI. Regulatory A nalyses

A . R e g u la to r y  Im p a c t A n a ly s is

Under Executive O rder 12291, EPA 
m ust determ ine w hether a regulation is 
"m ajor” and, therefore, subject to the 
requirem ent of a Regulatory Im pact 
Analysis. This rule rem oves the spike 
recovery correction requirem ent found 
in the TCLP and thus, reduces the 
overall costs and economic im pact of 
EPA’s hazardous w aste  regulations and 
provides greater flexibility to the 
regulated community in testing and 
monitoring solid w aste. There is no 
additional economic impact, therefore, 
due to today 's rule. This Tide is not a 
m ajor regulation; thus, no Regulatory 
Im pact Analysis is  required.

B . R e g u la to r y  F le x ib i l i ty  A c t

Pursuant to the Regulatory Flexibility 
Act (5 U.S.C. section 601-612, Public 
Law 96-354, Septem ber 19,1980), 
whenever an agency publishes a 
General Notice of Rulemaking for any 
proposed or final rule, it m ust prepare 
and  m ake available for public comment 
a regulatory flexibility analysis (RFA) 
that describes the im pact of the rule on 
small entities (i.e., small businesses, 
small organizations, and small 
governm ental jurisdictions). No 
regulatory flexibility analysis is 
required, however, if the head  of the 
Agency certifies that the rule will not 
have a significant im pact on a 
substantia l num ber o f small entities

This rule will not have an adverse 
econom ic im pact on small entities since 
its effect will be to reduce the overall 
costs of EPA’s hazardous w aste  
regulations and provide greater 
flexibility to the regulated community, 
including small entities. Therefore, in 
accordance with 5 U.S.C; section 605(b), 
I hereby certify that this rule will no t 
have a significant economic im pact on a 
Substantial num ber of small en tities (as 
defined by the Regulatory Flexibility 
Act). Thus, the regulation does not 
require an  RFA.

c. P a p e r w o r k  R e d u c tio n  A c t

There are  no additional reporting, 
notification, or recordkeeping provisions 
in this rule. Such provisions, were they 
included, would be subm itted for 
approval to the Office of M anagem ent 
and Budget (OMB) under the Paperw ork 
Reduction Act, 44 U.S.C. 3501 et seq.

List o f  Subjects

4 0  C F R  P a r t 261

H azardous w aste, Recycling, 
Reporting and recordkeeping 
requirem ents.

4 0  C F R  P a r t 271

Adm inistrative practice and 
procedure; Confidential business 
information, H azardous m aterials 
transportation, H azardous w aste, 
Indians-lands, Intergovernm ental 
relations, Penalties, Reporting and 
recordkeeping requirem ents, W ater 
pollution control, W ater supply.

D a te d : N o v e m b e r 1 3 ,1 9 9 2 .

W i ll ia m  K . R e i l ly ,

A d m i n i s t r a t o r .

For the reasons set out in the 
pream ble, title 40 of the Code of Federal 
Regulations is am ended as set forth 
below.
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P A R T  2 6 1 — I D E N TI F I C A TI O N  A N D  

L I S TI N G  O F  H A Z A R D O U S  W A S TE

1. The authority  citation for part 261 
continues to read  as follows:

A u t h o r i ty : 4 2  U .S .C . 6 9 0 5 .  6 9 1 2 ( a ) ,  6 9 2 1 ,  
6 9 2 2 , a i\d  6 9 3 8 .

2. Part 261, appendix  II is am ended by 
revising the test of § 8.0 preceding 
table I to read  as follows:

Appendix II—M ethod 1311 Toxicity 
Characteristic Leaching Procedure 
(TCLP)
* * * * *

8.0 Q u a lity  A ssu ra n ce

8 :1  A  m in im u m  o f  o n e  b la n k  (u s in g  th e  

s a m e  e x t r a c t i o n  flu id  a s  u s e d  f o r  th e  

s a m p l e s )  m u s t  b e  a n a l y z e d  f o r  e v e r y  2 0  

e x t r a c t i o n s  t h a t  h a v e  b e e n  c o n d u c t e d  in  a n  
e x t r a c t i o n  v e s s e l

8 .2  A  m a t r i x  s p ik e  s h a ll  b e  p e r f o r m e d  f o r  
e a c h  w a s t e  ty p e  (e .g .,  w a s t e w a t e r  t r e a t m e n t  

s lu d g e , c o n t a m i n a t e d  s o i l ,  e t c . )  u n le s s  th e  
r e s u l t  e x c e e d s  t h e  r e g u la t o r y  le v e l  a n d  th è  

d a t a  a r e  b e in g  u s e d  s o l e l y  t o  d e m o n s t r a t e  
t h a t  th e  w a s t e  p r o p e r ty  e x c e e d s  t h e ,  

r e g u la t o r y  le v e L  A  m in im u m  o f  o n e  m a t r i x  

s p ik e  m u s t  b e  a n a l y z e d  f o r  e a c h  a n a l y t i c a l  

b a t c h .  A s  a  m in im u m , fo llo w  th e  m a t r i x  s p ik e  

a d d itio n  g u i d a n c e  p r o v id e d  in  e a c h  a n a l y t i c a l  
m e th o d .

8 .2 .1  M a t r i x  s p ik e s  a r e  to  b e  a d d e d  a f t e r  
f i l tr a t io n  o f  th e  T C L P  e x t r a c t  a n d  b e f o r e  

p r e s e r v a t i o n . M a t r i x  s p ik e s  s h o u ld  n o t  b e  

a d d e d  p r i o r  to  T C L P  e x t r a c t i o n  o f  t h e  s a m p le .

8 .2 .2  In  m o s t  c a s e s ,  m a t r i x  s p ik e s  s h o u ld  

b e  a d d e d  a t  a  c o n c e n t r a t i o n  e q u i v a l e n t  to  th e  

c o r r e s p o n d in g  r e g u la t o r y  l e v e l . I f  th e  a n a l y t e  

c o n c e n t r a t i o n  i s  l e s s  t h a n  o n e  h a l f  th e  

r e g u la t o r y  l e v e l  th e  s p ik e  c o n c e n t r a t i o n  m a y  
b e  a s  lo w  a s  o n e  h a l f  o f  th e  a n a l y t e  

c o n c e n t r a t i o n , b u t  m a y  n o t  b e  l e s s  th a n  f iv e  

t im e s  th e  m e t h o d  d e t e c t i o n  l i m i t  In  o r d e r  to  

a v o id  d if f e r e n c e s  in  m a t r i x  e f f e c t s ,  t h e  m a t r i x  
s p ik e s  m u s t  b e  a d d e d  t o  th e  s a m e  n o m in a l  

v o lu m e  o f  T C L P  e x t r a c t  a s  t h a t  w h i c h  w a s  
a n a l y z e d  f o r  t h e  u n s p ik e d  s a m p l e .

8 .2 .3  T h e  p u r p o s e  o f  th e  m a t r i x  s p ik e  is  t o  

m o n it o r  t h e  p e r f o r m a n c e  o f  th e  a n a l y t i c a l  

m e t h o d s  u s e d , a n d  t o  d e te r m i n e  w h e t h e r  

m a t r i x  i n t e r f e r e n c e s  e x i s t  U s e  o f  o t h e r  

in te r n a l  c a l i b r a t i o n  m e t h o d s ,  m o d if ic a tio n  o f  

th e  a n a l y t i c a l  m e t h o d s ,  o r  u s e  o f  a l t e r n a t e  

a n a l y t i c a l  m e t h o d s  m a y  b e  n e e d e d  to  

a c c u r a t e l y  m e a s u r e  th e  a n a l y t e  c o n c e n t r a t i o n  

o f  th e  T C L P  e x t r a c t  w h e n  th e  r e c o v e r y  o f  th e  

m a t r i x  s p ik e  is  b e lo w  th e  e x p e c t e d  a n a l y t i c a l  
m e t h o d  p e r f o r m a n c e .

8 .2 .4  M a t r i x  s p ik e  r e c o v e r i e s  a r e  

c a l c u l a t e d  b y  t h e  fo llo w in g  f o r m u la : :

% R  (%  R e c o v e r y )  =1 1 0 0  ( X ,  — X^/K  
w h e r e :

X ,  =  m e a s u r e d  v a l u e  f o r  th e  s p ik e d  s a m p l e ,  

X u  =* m e a s u r e d  v a lu e  f o r  th e  u n s p ik e d  

s a m p le , a n d

K  =  k n o w n  v a lu e  o f  th e  s p ik e  in  th e  s a m p l e .

8 .3  A ll  q u a l i ty  c o n tr o l  m e a s u r e s  d e s c r i b e d  

in  th e  a p p r o p r i a t e  a n a l y t i c a l  m e t h o d s  s h a ll  
b e  fo l lo w e d .

8 .4  T h e  u s e  o f  i n te r n a l  c a l i b r a t i o n  

q u a n ti ta t i o n  m e t h o d s  s h a l l  b e  e m p lo y e d  fo r  a  
m e t a l l i c  c o n t a m i n a n t  if: (1 )  R e c o v e r y  o f  th e  

c o n t a m i n a n t  f ro m  th e  T C L P  e x t r a c t  i s  n o t  a t  

l e a s t  5 0 %  a n d  t h e  c o n c e n t r a t i o n  d o e s  n o t  

e x c e e d  th e  r e g u la t o r y  l e v e l  a n d  (2 )  T h e  

c o n c e n t r a t i o n  o f  th e  c o n t a m i n a n t  m e a s u r e d  

in  th e  e x t r a c t  is  w ith in  20 %  o f  th e  a p p r o p r i a t e  
r e g u la t o r y  le v e l .

8 .4 .1  T h e  m e th o d  o f  s t a n d a r d  a d d i t i o n s  

s h a ll  b e  e m p l o y e d  a s  th e  i n te r n a l  c a l i b r a t i o n  

q u a n ti ta t i o n  m e t h o d  f o r  e a c h  m e t a l l i c  
c o n t a m i n a n t

8 .4 .2  T h e  m e th o d  o f  s t a n d a r d  a d d i t i o n s  

r e q u ir e s  p r e p a r in g  c a l i b r a t i o n  s t a n d a r d s  in  
th e  s a m p l e  m a t r i x  r a t h e r  th a n  r e a g e n t  w a t e r  

o r  b la n k  s o lu t io n . I t  r e q u ir e s  ta k in g  fo u r  

i d e n t i c a l  a l iq u o t s  o f  t h e  s o lu t io n  a n d  a d d in g  

k n o w n  a m o u n t s  o f  s t a n d a r d  to  th r e e  o f  t h e s e  
a l iq u o t s .  T h e  fo u rth  a l iq u o t  i s  th e  u n k n o w n .  

P r e f e r a b l y ,  th e  f ir s t  a d d i tio n  s h o u ld  b e  

p r e p a r e d  s o  t h a t  th e  re s u l t in g  c o n c e n t r a t i o n  

i s  a p p r o x i m a t e l y  50 %  o f  th e  e x p e c t e d  

c o n c e n t r a t i o n  o f  th e  s a m p l e .  T h e  s e c o n d  a n d  
th ird  a d d i t i o n s  s h o u ld  b e  p r e p a r e d  s o  t h a t  t h e  

c o n c e n t r a t i o n s  a r e  a p p r o x i m a t e l y  1 0 0 %  a n d  

1 5 0 %  o f  th e  e x p e c t e d  c o n c e n t r a t i o n  o f  th e  
s a m p l e .  A ll  fo u r  a l iq u o t s  a r e  m a i n ta i n e d  a t  

th e  s a m e  f in a l  v o lu m e  b y  a d d in g  r e a g e n t  

w a t e r  o r  a  b la n k  s o lu t io n , a n d  m a y  n e e d  
d ilu tio n  a d ju s tm e n t  t o  m a i n ta i n  th e  s i g n a l s  in  

t h e  l in e a r  r a n g e  o f  t h e  in s t r u m e n t a l  

t e c h n iq u e . A l l  fo u r  a l iq u o t s  á r e  a n a ly z e d .

'8 .4 .3  P r e p a r e  a  p lo t , o r  s u b j e c t  d a t a  to  

l i n e a r  r e g r e s s i o n , o f  i n s t r u m e n t a l  s ig n a ls  o r  

e x t e m a l - c a l i b r a t i o n - d e r i v e d  c o n c e n t r a t i o n s  
a s  th e  d e p e n d e n t  v a r i a b l e  ( y - a x i s )  v e r s u s  

c o n c e n t r a t i o n s  o f  th e  a d d i t i o n s  o f  s t a n d a r d  
a s  th e  i n d e p e n d e n t  v a r i a b l e  ( x - a x i s ) .  S o l v e  

f o r  th e  i n t e r c e p t  o f  th e  a b s c i s s a  ( th e  

in d e p e n d e n t  v a r i a b l e ,  x - a x i s )  w h i c h  is  th e  
c o n c e n t r a t i o n  in  th e  u n k n o w n .

8 4 .4 .4  A l t e r n a t e l y ,  s u b t r a c t  th e  

i n s tr u m e n ta l  s ig n a l  o r  e x t e m a l - c a l i b r a t i o n -  

d e r i v e d  c o n c e n t r a t i o n  o f  th e  u n k n o w n  

(u n s p ik e d )  s a m p l e  fr o m  th e  i n s tr u m e n ta l  

s i g n a l s  o r  e x t e m a l - c a l i b r a t i o n - d e r i v e d  

c o n c e n t r a t i o n s  o f  th e  s t a n d a r d  a d d i t i o n s .  P lo t  

o r  s u b j e c t  d a t a  t o  l i n e a r  r e g r e s s i o n  o f  th e  

c o r r e c t e d  in s t r u m e n t a l  s i g n a l s  o r  e x t e m a l -

c a l ib r a t i o n - d e r i v e d  c o n c e n t r a t i o n s  a s  t h e  

d e p e n d e n t  v a r i a b l e  v e r s u s  t h e  in d e p e n d e n t  

v a r i a b l e .  D e r iv e  c o n c e n t r a t i o n s  f o r  u n k n o w n s  

u s in g  th e  i n te r n a l  c a l i b r a t i o n  c u r v e  a s  if  it  

w e r e  a n  e x t e r n a l  c a l i b r a t i o n  c u r v e .

8 .5  S a m p le s  m u s t  u n d e r g o  T C L P  

e x t r a c t i o n  w ith in  th e  fo llo w in g  tim e  p e r i o d s :

Sa m p l e  M a x im u m  H o l d i n g  T im e s  (D a y s )

Fro m : 

f ield 

co lle c 

t ion to: 

TC L P  

e xtra c

t ion

From :

TC LP e x -

tra ct ion

to:

pre pa ra 

t ive

e xtra c

t ion

Fro m : 

pre 

pa ra t ive  

e xtra c

t ion to: 

de te rm i 

na t ive  

a na lysis

To t a l

e la pse d

t ime

Vo la t i le s..... 14 N A 14 2 8

Se m i-

vola t ile s... 14 7 4 0 61

M e rcury....... 2 8 N A 2 8 5 6

M e ta ls,

e xce pt

m e rcury... 1 8 0 N A 1 8 0 3 6 0

N A — N o t  a pplica ble .

If sam ple holding times are  exceeded, 
the values ob tained  will be considered  
m inimal concentrations. Exceeding the 
holding time is not acceptable in 
establishing th a t  a  w aste  does not 
exceed  the regulatory level. Exceeding 
the holding time will not invalidate 
characterization  if the w aste  exceeds 
the regulatory level.
*  *  #  *  *

P A R T 2 7 1 — R E Q U I R E M E N TS  F O R  

A U TH O R I Z A TI O N  O F  S T A T E  

H A Z A R D O U S  W A S TE  P R O G R A M S

3. The authority citation for part 271 
continues to read  a s  follows:

A u t h o r i ty :  4 2  U .S .C . 8 9 0 5 ,  6 9 1 2 ( a ) ,  a n d  8 9 2 8 .

4. In § 271.1, paragraph (j), Table 1 is 
am ended by adding the following entry 
in chronological order by prom ulgation 
date:

§ 271.1 P urpose  a nd  scope . 

* * * * *

(j) * .  *

T a b l e  1.— R e g u l a t i o n s  Im p l e m e n t i n g  t h e  H a z a r d o u s  a n d  So l i d  W a s t e  Am e n d m e n t s  o f  1 9 8 4

Prom ulga t ion da te Tit le  ot re gula t ion Fe de ra l Re giste r re f e re nce Ef f e ct ive  da te

*

N o ve m be r 2 4 .1 9 9 2 .... .. .. .. .. .. .. .. .. .

' •  «

Toxk dtv Cha ra cte rist ic R e v is i o n ... . ..

*  *

... . 5 7  FR  5 5 1 1 7  ouhKca tinn cita t ion . ..

*  *  

. . . . .. . .  N n va m h a r 2 4 . 1 9 9 2

[F R  D o c . 9 2 - 2 8 3 2 0  F i le d  1 1 - 2 3 - 0 2 ;  8 :4 5  a m j  

BILLING CODE 6 5 6 0 -5 0 4 1
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D E P A R TM E N T O F  H E A L TH  A N D  

H U M A N  S E R V I C E S

H e a l t h  C a r e  F in a n c in g  A d m in i s t r a t io n  

4 2  C F R  P a r t s  4 3 3  a n d  4 4 7  *

[M B -0 6 2 -IFC]

R I N  0 9 3 8 -A F 4 2

M e d ic a id  P ro g r a m ; L im i t a t i o n s  o n  

P ro v i d e r -R e l a t e d  D o n a t i o n s  a n d  

H e a l t h  C a re -R e l a t e d  Ta x e s ; L im i t a t i o n s  

o n  P a y m e n t s  t o  D i s p ro p o r t i o n a t e  

S h a re  H o s p i t a ls

A G E N C Y : Health Care Financing 
A dm inistration (HCFA), HHS.
A C T I O N : Interim  final rule with comment 
period.

Su m m a r y : This interim final rule 
establishes in M edicaid regulations 
lim itations on Federal financial 
participation (FFP) in S tate m edical 
assistance expenditures w hen States 
receive funds from provider-related 
donations and  revenues generated by 
certain  health  care-related taxes. The 
rule also adds provisions that establish 
limits on the aggregate am ount of 
paym ents a  S tate m ay m ake to 
disproportionate share hospitals for 
which FFP is available.

This interim  final rule implem ents 
provisions of the M edicaid Voluntary 
Contribution and  Provider Specific Tax 
Am endm ents of 1991.
D A T E S :  E f fe c t i v e  d a te :  These interim  
final rules are  effective December 24, 
1992. However, the sta tutory 
requirem ents a t sections 2(c)(1) and 
3(e)(1) of Public Law 102-234 have an 
effective date  of January 1,1992, and  are 
effective on that date  regardless of the 
effective date  of this interim  final rule. 
C O M M E N T  D A T E :  W ritten comm ents 
will be considered if w e receive them  a t 
the appropriate address, as provided 
below, no later than  5 p.m. on January
25,1993.
A D D R E S S E S : Mail comm ents to the 
following address:
H ealth  Care Financing Adm inistration, 

Departm ent of H ealth  and Hum an 
Services, Attention: MB-062-IFC P.O. 
Box 26676, Baltimore, M aryland 21207. 
If you prefer, you m ay deliver your 

w ritten comm ents to one of the 
following addresses:
Room 309-G, Hubert H. Humphrey 

Building, 200 Independence Avenue, 
SW, W ashington, DC 20201, or 

Room 132, East High Rise Building, 6325 
Security Boulevard, Baltimore, 
M aryland 21207.

Due tb staffing and  resource 
lim itations, we cannot accept comm ents 
by facsimile (FAX) transm ission. In 
commenting, please refer to file code . 
MB-062-IFC. W ritten comm ents 
received timely will be available for 
public inspection as they are received, 
beginning approxim ately three weeks 
after publication of this document, in 
room 309-G of the Departm ent’s offices 
at 200 Independence Avenue, SW, 
W ashington, DC, on M onday through 
Friday of each w eek from 8:30 a.m. to 5 
p.m. (phone: 202-690-7890).

Organizations and individuals 
desiring to submit comm ents on the 
reporting requirem ents discussed under 
the section on "Paperwork Burden" of 
this pream ble should direct them  to the 
H ealth  Care Financing Adm inistration 
a t one of the addresses cited above, and 
to the Office of Inform ation and 
Regulatory Affairs, Attention: Laura 
Oliven, Office of M anagem ent and 
Budget, New Executive Office Building 
(Room 3002), W ashington, DC 20503.
F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :  

Theresa Pratt (Donations and  Taxes)
(410) 960-9535

Betty Kern (Disproportionate Share
Paym ents) (410) 966-4580 

S U P P L E M E N TA R Y  I N F O R M A TI O N :

I. Background

Title XIX of the Social Security Act 
(the Act) authorizes Federal grants to 
the States for M edicaid program s to 
provide m edical assistance to persons 
with lim ited income and  resources. 
M edicaid program s are  adm inistered by 
the States in accordance w ith Federal 
regulations. S tate M edicaid agencies 
conduct their program s according to a 
M edicaid State p lan approved by the 
H ealth  Care Financing A dm inistration 
(HCFA). To carry out the m andates of 
the M edicaid program, the State agency 
pays providers for m edical care and 
services provided to eligible M edicaid 
recipients. Providers that w ish to 
participate in the M edicaid program 
m ust agree to comply with certain  
requirem ents specified in a provider 
agreement.

W hile M edicaid program s are 
adm inistered by the States, they are 
jointly financed by the Federal and 
State governm ents. The Federal 
governm ent pays its share of m edical 
assistance expenditures to the State on 
a quarterly  basis according to a formula 
described in sections 1903 and 1905(b) of 
the Act. The am ount of the Federal 
share  of m edical assistance 
expenditures is called Federal financial 
participation (FFP). The State pays its 
share  of m edical assistance

expenditures in accordance with section 
1902(a)(2) of the Act.

The M edicaid Voluntary Contribution 
and Provider Specific Tax Am endm ents 
of 1991 (Pub. L. 102-234), enacted 
Decem ber 12,1991, am ended section 
1903 of the Act to specify lim itations on 
the am ount of FFP available for m edical 
assistance expenditures in a fiscal year 
w hen States receive certain  funds 
donated from providers and revenues 
generated by certain  health  care-related 
taxes. This law  also am ended section 
1923 of the A ct to establish limits on the 
am ount of FFP for expenditures m ade to 
hospitals that serve a disproportionate 
num ber of M edicaid recipients and other 
low-income individuals. These hospitals 
are  referred to as disproportionate share  
hospitals.

This interim  final ru le in terprets and 
implem ents the provisions of Public Law 
102-234. The two issues that are  affected 
by this law  (provider-related donations 
and  health  care-related taxes, and 
disproportionate share  hospital 
paym ents) are  addressed  separate ly  in 
this pream ble.

II. Provider-Related D onations and  
H ealth Care-Related T axes

Section 1902(a)(2) of the Act requires 
S tates to share  in the cost of m edical 
assistance expenditures, and  perm its 
both S tate  and local governm ents to 
participate  in the financing of the non- 
Federal portion of expenditures under 
the M edicaid program . This section 
specifies the minimum percentage of the 
S ta te 's  share of the non-Federal costs, 
and  requires that the S tate  share  be 
sufficient to assure that the lack of 
adequate funds from local governm ent 
sources will not prevent the furnishing 
of services equal in amount, duration, 
scope, and  quality throughout the State. 
Section 1903 of the Act requires the 
Secretary to pay each S tate  an  amount- 
equal to the Federal m edical assistance 
percentage of the total am ount 
expended as m edical assistance under 
the S tate’s plan.

Public Law 102-234 am ended section 
1903 of the Act by adding a new  
subsection (w) regarding the receipt of 
provider-related donations and health  
care-related taxes by a  S tate as the 
S ta te’s share  of financial participation 
under M edicaid. In general, under 
section 1903(w) of the Act, a reduction 
in FFP will occur if a S tate  receives 
donations m ade by, or on behalf of, 
health  care providers unless the 
donations are  bona fide donations or 
m eet outstationed eligibility w orker 
donation requirem ents, as specified in
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the law. The law  also specifies the types 
of health care-related taxes a S tate is 
perm itted to receive without a reduction 
in FFP. Such taxes are  broad-based 
taxes which apply in a uniform m anner 
to all health care  providers in a class, 
and which do not hold providers 
harm less for their tax  costs. However, 
the law perm its S tates which have 
received, by specific date  prior to the 
enactm ent of this law, provider-related 
donations and health  care-related taxes 
that are  not perm itted by this law, to 
continue to receive them during the 
S tate’s transition  period without a 
reduction in FFP.

Public Law 102-234 specifies that the 
Secretary  m ay not restrict the use of 
funds derived from-State or local taxes 
(or funds appropriated to State 
university teaching hospitals)' 
transferred jrom  or certified by units of 
governm ent within a S tate as the State 
share  of M edicaid, unless the 
transferred funds are  derived from 
donations or taxes that would not 
otherw ise be recognized for Federal 
m atching purposes. This provision 
applies regardless of w hether the unit of 
governm ent-transferring the money is 
also a health care provider.

Funds transferred from another unit of 
S tate or local governm ent which are  not 
restricted  by the statu te  are  not 
considered a provider-related donation 
or health  caré-related tax.
Consequently, until the Secretary  adopts 
regulations changing the treatm ent of 
intergovernm ental transfer, S tates may 
continue to use, as the State share  of 
m édical assistance expenditures, 
transferred or certified funds derived 
from any governm ental source (other 
than imperm issible taxes or donations 
derived at various parts of the State 
governm ent or at the local level).

Prior to the enactm ent of Public Law 
102-234, regulations at 42 CFR 433.45 
delineated acceptable sources of State 
financial participation. The major 
provision of that rule w as that public 
and  private donations could be used as 
a S tate’s share  of financial participation 
in the entire M edicaid program. As 
m entioned previously, the sta tutory 
provisions of Public Law 102-234 do not 
include restrictions on the use of public 
funds as the S tate share  of financial 
participation. Therefore, the provisions 
of § 433.45 that apply to public funds as 
the State share  of financial participation 
have been retained but redesignated as 
§ 433.51 for consistency in the 
organization of the regulations.

The provisions of Public Law 102-234 
apply to all 50 States and the District of 
Columbia, but not to any S tate whose 
entire M edicaid program is operated 
under a w aiver granted under section

1115 of the Act. The exem ption is 
currently limited to Arizona. The 
provisions apply to donations to State or 
local governm ents from providers and 
related  entities and to revenues 
generated by health care-related taxes, 
regardless of w hether these funds were 
directly or indirectly received by the 
M edicaid agency or some other 
departm ent of the S tate or local 
government, and regardless of w hether 
the State uses these funds as the State 
share  of m edical assistance 
expenditures for FFP purposes.
However, the provisions do not apply to 
the treatm ent of donations from entities 
not related to providers or the receipt of 
revenues generated by generally 
applicable taxes or o ther non-health 
care-related taxes.

A discussion of the specific provisions 
of Public Law 102-234 relating to 
treatm ent of provider-related donations 
and health  care-related tax revenues 
and the implementing regulatory 
provisions follows.

G e n e r a l R u le

Section 1903(wj(i) of the Act provides, 
that, effective January 1,1992, before 
calculating the am ount of FFP, certain 
revenues received by a S tate will be 
deducted from the S tate’s m edical 
assistance expenditures. The revenues 
to be deducted are as follows:

Donations m ade by health  providers and 
entities related to providers (except 
for bona fide donations and, subject 
to a limitation, donations m ade by 
providers for the direct costs of 
outstationed eligibility workers); 

Impermissible health  care-related taxes; 
and Until O ctober 1,1995, perm issible 
health  care-related  taxes that exceed 
a specified limit.

It is im portant to note that the new 
sta tutory requirem ents apply to all 
imperm issible provider-related 
donations and health care-related tax  
revenues received by S tate or local 
governm ents, w ithout consideration of 
the use of the funds. If a S tate levies a 
tax on hospitals that is imperm issible 
under section 1903(w) of the Act, and 
deposits the revenues in an account 
designated for some purpose other than 
M edicaid funding, the statu te  requires 
that the funds be offset from M edicaid 
expenditures even though the State is 
not using the revenues as its share  of 
M edicaid expenditures for FFP 
purposes. For this purpose, the sta tu te  
treats the State, and units of local 
governm ent within the State, as a single 
entity. The fact that the funds were not 
received directly by the M edicaid 
agency does not alter the sta tu te ’s

requirem ents that the funds be reduced 
from the S ta te’s claim ed expenditures.

Section 1903(w)(2)(A) of the Act 
defines “provider-related donations’’ as 
any donations or other voluntary 
paym ents (in-cash or in-kind) m ade 
directly or indirectly to a S tate or unit of 
a local governm ent by a health  care 
provider, an entity related  to a health 
care provider, or an entity providing 
goods or services under the State plan 
and paid as adm inistra tive expenses. 
Section 1903(w)(2)(B) defines “bona fide 
provider-related donations” as provider- 
related  donations that have no direct or 
indirect relationship (as determ ined by 
the Secretary) to paym ents m ade under 
title XIX to that provider, to providers 
furnishing the sam e class of items and 
services as that provider, or to any 
related  entity, as  established to the 
satisfaction of the Secretary. The sta tu te  
also  gives the Secretary the authority  to 
specify, by regulation, types of provider- 
rela ted  donations that will be 
considered to be bona fide provider- 
related  donations.

Section 1903(w)(3)(A) of the Act 
defines “health  care-related tax es” as 
those taxes that are  related  to: (1)
H ealth  care items or services; (2) the 
provision of such item s or services; (3) 
the authority to provide health  care 
item s or services; or (4) the paym ent for 
such items or services.

In accordance with section 1903(w) of 
the Act, we are  defining the term 
"perm issible health  care-related taxes" 
to m ean those health  care-related taxes 
which are broad-based taxes; uniformly 
applied to a class of health  care items, 
services dr providers (as specified in 
section 1903(w)(7)(A) of the Act), and 
which do not hold a  taxpayer harm less 
for the costs of the tax, or a tax  program 
for which HCFA has granted a waiver. 
H ealth  care-related taxes that do not 
m eet these requirem ents are  
“imperm issible health  care-related 
taxes."

As specified in section 
1903(w)(l)(C)(i) of the Act, these 
provisions apply to revenues received 
by a S tate on or after January 1,1992 
(except for certain  donations and taxes 
perm itted under a transition period, 
which are subject to a limit). Revenues 
received by S tates prior to January 1,
1992 are  not subject to these sta tutory 
provisions. In addition, since these 
provisions restrict the receipt of taxes 
and donations, they do not apply to 
expenditures that are  m ade on or after 
January 1,1992, that are  funded by these 
pre-January 1,1992 revenues.

W e are  revising subpart B in 42 CFR 
part 433 to incorporate the sta tutory 
provisions of section 1903(w) of the Act
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relating to S tates’ receipt of provider- 
related  donations and  health  care- 
rela ted  taxes. U nder revised subpart B, 
we a re  adding §§ 433.50 through 433.74. 
Section 433.50, entitled Basis, scope, and 
applicability , includes a provision that 
this subpart apply to the 50 S tates and 
the District of Columbia, but not to any 
S ta te  w hose entire M edicaid program is 
operated  under a w aiver granted under 
section 1115 of the Act (section 
1903(w)(7)(D) of the Act).

In § 433.52, General definitions, we 
are  incorporating the sta tutory 
definitions of an entity  related  to a 
health  care  provider, provider-related 
donations and health care-related taxes. 
The sta tutory language provides the 
Secretary with the authority to specify 
w hen an entity or individual has a 
similar, close relationship to  the 
provider for purposes of determ ining 
w hen an entity is related to a health  
care provider. Therefore, under the 
definition in this section, an  entity  
related  to a health  care provider m eans 
fa) an  organization, association , 
corporation, or partnership formed by or 
on behalf of a health  care provider; (b) 
an individual w ith an ow nership or 
control in terest in the provider, a s  
defined in section 1124(a)(3) of the Act;
(c) an  employee, spouse, parent, child, 
or sibling of the provider, o r of a person 
with an ow nership or control interest in 
the provider, a s  defined in section 
1124(a)(3) of the Act; or, (d) a supplier of 
health  care item s or services or a 
supplier to providers of health  care 
item s or services. W e have added this 
provision to m ake clear that businesses,
i.e., laundry or m eal services, who 
provide services to health  care providers 
would be considered a related  entity 
and subject to the provisions of this law.

Additionally, provider-related 
donations are defined under this section 
as a donation m ade directly or indirectly 
to a State or unit of local governm ent by 
or on behalf of a health care provider, 
an entity related  to a health  care 
provider, or an entity providing goods or 
services to the S tate  for adm inistration 
of the S tate’s M edicaid plan. Under this 
definition, donations m ade by a health  
care provider to an organization, which 
in turn donates money to the State, will 
be considered to be an indirect donation 
to the S tate  by the health care provider. 
Thus, the statutory requirem ents 
pertaining to provider-related donations 
would apply.

W e realize that m any organizations 
receive nom inal donations from 
providers and that S tates receive 
donations from m any organizations. W e 
have, therefore, determ ined that, if the 
organization receives less than  25

percent o f its  revenues from donations 
from individual providers a n d /o r  
provider-related entities, the donation 
m ade to the S tate  will be presum ed to  
not be a provider-related donation and 
therefore is not affected by this interim  
final rule. However, if the donations 
from providers to  an organization are 
subsequently  determ ined to be indirect 
donations to the S tate  o r unit of local 
governm ent for adm inistration o f the 
S ta te’s M edicaid program, then such 
donations will be considered to  be 
provider-related. Therefore, the S tate  
m ay only receive these donations, 
w ithout a reduction in FFP, if  the 
sta tutory requirem ents pertaining to 
bona fide donations are  met.

If the organization receives m ore than  
25 percent o f its revenues from 
donations from individual providers 
an d /o r  provider-related entities, the 
organization will be considered as 
acting on behalf of health  care providers 
or related  entities. W e specifically seek 
public comm ents on the percentage limit 
established for making this 
determ ination.

The am ount of the organization’s 
donations to the S tate during a  S tate 
fiscal year that wifi be considered 
health  care related  wifi be based  on the 
percentage of revenues the organization 
received from providers during that 
period. For exam ple, if an  organization 
received 30 percent of its revenues from 
providers, then 30 percent o f the 
donation m ade by the organization to 
the S ta te  would be considered provider 
related. Therefore, the S tate  m ay receive 
these donations, w ithout a reduction in 
FFP, only if the sta tutory requirem ents 
pertaining to bona fide donations are  
met.

After consultation with S tate  
representatives, we w ant to em phasize 
that there is no lim itation on donations 
from sources other than  health  care 
providers, related  entities, o r suppliers 
of adm inistrative goods or services. 
Thus, S tates m ay continue to receive, 
w ithout a  reduction in FFP, 
contributions from charitable 
organizations that are  not health  care 
providers or acting on behalf of health  
care providers or related  entities. 
Further, such donations m ay be 
perm issible w hen m ade on behalf of 
health  care providers or rela ted  entities 
when they sa tis fy  the requirem ents of 
bona fide provider-related donations.

Section 433.53 contains requirem ents 
for S tate plans regarding State financial 
participation. In § 433.54. we define 
bona fide donations in accordance with 
section 1903(w)(2)(B) of the Act. A  bona 
fide donation is a  provider-related 
donation that h as  no direct or indirect

relationship  to M edicaid paym ents to 
that provider, to  providers furnishing the 
sam e class of item s and  serv ices a s  that 
provider, or to  any related  entity  as  
estab lished  by the S tate  to  the 
satisfaction  of the Secretary. Provider- 
related  donotions a re  determ ined to 
have no direct o r indirect relationship  to 
M edicaid paym ents if the donations a re  
not returned to  the individual provider, 
provider class, o r rela ted  entity  under a 
hold harm less provision or practice. A 
hold harm less practice exists if HCFA 
determ ines that any of the following 
applies: (1) The S tate  or o ther unit of 
local governm ent receiving thè donation 
provides (directly or indirectly) for a 
paym ent (other than under title XD£) to 
the donating providers, and the am ount 
of such paym ent is positively related  
either to the am ount of the provider- 
rela ted  donation o r to the difference 
betw een the am ount of the donation and 
the am ount of pàym ent received under 
the State plan; (2) A ll or any portion o f 
the paym ent m ade under title XIX to the 
donor, the provider class or any related  
entity varies only based  upon die 
am ount of the to tal donation received; 
or (3) The S tate  o r other unit of local 
governm ent receiving the donation 
provides for any paym ent, offset, or 
w aiver that guarantees to return any 
portion o f the donation to the provider.

In defining the conditions under which 
a  S tate  or local governm ent receiving a 
provider-related donation is determ ined 
to hold providers harm less for such 
donations, w e have adopted the sam e 
sta tutory tests of hold harm less that 
apply to  health  care-related taxes. W e 
believe that use of the sam e tests 
establish  continuity and  consistency in 
the treatm ent of funding sources 
addressed  in this interim  final rule. 
M oreover, although w e considered 
developing a separate  test for 
determ ining w hen S ta tes’ paym ents a re  
related  to  provider donations, w e 
believe the tests designated in the law  
for determ ining w hen S ta tes’ paym ents 
hold taxpayers harm less for their tax 
costs are equally useful for this purpose.

As m entioned above, section 
1903(w)(2)(B) of the Act authorizes the 
Secretary to specify types of provider- 
related  donations that will be 
considered to be bona fide provider- 
rela ted  donations. W e believé this 
provision provides HCFA w ith the 
necessary  discretion to determ ine the 
types of provider-related donations that 
w ill be considered  bona fide. In m aking 
this determ ination, we have attem pted 
to strike a m eaningful balance betw een 
those donations that are  presum ably 
bona fide—assum ing there is no hold
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harm less effect—and those that cannot 
be presum ed to be bona fide.

For a donation to be considered bona 
fide, the State must dem onstrate, to 
HCFA’s satisfaction, that it m eets the 
requirem ents for bona fide donations 
specified in § 433.54. In considering the 
types of provider-related donations that 
would be presum ed bona fide, we 
assessed the potential adm inistrative 
burden to the States in requiring them to 
obtain ‘‘advance approval” from HCFA 
for each donation received. W e believe 
an “advance approval” requirem ent for 
all provider donations could impose a 
significant burden on States.

To this end, we have determ ined that 
the types of provider-related donations 
that we will presum e to be bona fide are  
those voluntary paym ents, including, but 
not lim ited to, gifts, contributions, 
presentations, or aw ards m ade by or on 
behalf of individual health care 
providers to the State, county, or any 
other unit of local government, that do 
not exceed $5,000 in any one year. In the 
case of a provider which is an 
organizational entity rather than  a single 
individual, donations of $50,000 or less 
annually  are presum ed to be bona fide. 
However, if the donations are 
subsequently determ ined to have a 
direct or indirect relationship to 
M edicaid paym ents or a hold harm less 
provision or practice, they will no longer 
be considered to be bona fide.

W e selected the levels of $5,000/ 
$50,000 as the cutoff for presum ption of 
donations as bona fide for several 
reasons. First, we w anted to establish a 
cutoff for this presum ption at a sufficient 
level that ordinary charitable activity  on 
the part of providers would be 
acceptable. W e believe this activity 
would ordinarily not exceed the cutoff 
levels of $5,000/$50,000. Second, we 
w anted to minimize the adm inistrative 
burden on the S tates and HCFA. Lower 
values would require more justification 
on the part of the States, and increased 
review activity  by HCFA, on donations 
that are  likely to m eet the bona fide 
criterion. Third, we w anted to be able to 
detect and effectively control any 
potentially  abusive situations. W e 
believe that the levels in these interim 
final regulations m eet these objectives. 
However, we invite comm ents from 
States, providers, and other interested 
parties on the specific cutoff figures 
specified in these regulations.

W e w ant to m ake clear that at any 
time a State receives an inordinate 
num ber of individual or organizational 
donations that are  a t or under the 
m onetary limits necessary  for 
presum ption of bona fide, HCFA may 
exercise its authority  to perform an 
audit of such donations to determ ine if

the provider-related donation is indeed 
bona fide.

W hen HCFA m akes a determ ination 
that a donation presum ed to be bona 
fide is not bona fide based on the 
criteria set forth, HCFA will deduct this 
amount from the S ta te’s medical 
A ssistance expenditures before 
calculating FFP. This decision and offset 
will apply to any similar donations 
previously received by the State and for 
all subsequent fiscal years in which a 
sim ilar donation is received.

A donation from an individual 
provider or any health care 
organizational entity exceeding the 
m onetary cap will require explicit 
authorization from HCFA prior to being 
considered bona fide. W e w ant to m ake 
clear that, in the case of provider 
donations that are  not presum ed to be 
bona fide, S tates may seek HCFA 
approval at any time. HCFA will review 
the quarterly reports required by 
§ 433.74. If, a t the time the State submits 
its quarterly report to HCFA, it has not 
obtained authorization for the donations 
it received during that period, the 
authorization can be requested at that 
time. If HCFA determ ines provider- 
related  donations are  not bona fide, 
HCFA will deduct this amount from the 
S ta te’s m edical assistance expenditures 
before calculating FFP for the year of 
receipt and for any subsequent fiscal 
year in which such a donation is 
received by the State.

After consultation with State 
representatives, we have determ ined 
that it will be the responsibility of the 
State to obtain  the necessary  
certification of the fund source from the 
donating entity in establishing that a 
provider-related donation is bona fide.

A tax is considered a health  care- 
related  tax if it m eets any of the three 
criteria specified in section 
1903(w)(3)(A)(i) of the Act. Under these 
criteria, which are codified in § 433.55, a 
tax  is considered to be health  care 
related if—

• The tax is im posed on the provision 
of, or the authority to provide, health 
care services (e.g., a licensing fee);

• The tax is imposed on the paym ent 
for health  care services (e.g., a tax on 
paym ents m ade by health  insurance 
plans for the provision of health  care 
items or services); or

• The tax  is related  to health  care 
items or services. Under this criterion, a 
tax  is considered to relate  to health  care 
items or services if a t least 85 percent of 
the burden of such tax falls on health 
care providers. For example, if a tax is 
im posed at equal rates on physicians 
and  attorneys, and 85 percent of the 
burden falls on physicians, the tax is 
considered to be health  care related.

One additional criterion imposed by 
section 1903(w)(3)(A)(ii) of the Act must 
be considered in determining w hether a ' 
tax is health care related. Under this 
section, if the tax is not limited to health 
care items or services, but the treatm ent 
of individuals or entities providing or 
paying for those health  care items or 
services is different than  the tax  
treatm ent provided to other individuals 
or entities, the tax  on health  care  items 
or services is considered to be health 
care related. For example, if a tax  is 
im posed on physician and  attorney 
services, but they are taxed at different 
rates, the tax on physician services is 
considered to be a separate  health  care- 
related  tax on physician services.

Further, in determining if the 
treatm ent of a tax  applicable to health 
care providers is different from the 
treatm ent of other taxpayers, HCFA will 
take into account any State credits or 
rebates to any of the payers. For 
exam ple, if a tax is im posed at the sam e 
rate  on physician and attorney services, 
but the attorneys receive tax  credits for 
paym ent of this tax, this would be 
considered as taxation  a t different rates. 
Thus, the tax would be considered a 
health care-related tax, and would be 
subject to the provisions of the law  
relating to health  care-related taxes.

If a S ta te’s tax program  does not m eet 
any of the above criteria, taxes imposed 
under the tax program  are  not health 
care-related taxes and, therefore, are  
not subject to the rem aining sta tutory 
and regulatory provisions.

Section 433.55(e) specifies that health  
care insurance and HMO prem iums are  
not paym ents for “health  care item s and 
services.” W e included this provision to 
m ake clear that, for purposes of defining 
the term “health  care-related tax ,” we 
will not consider individual and group 
paym ents for such premiums as 
paym ents for health  care items and 
services. Paym ents for health  care 
insurance and HMO enrollm ent 
prem iums are  m ade to the insurer or 
HMO, for their use and to ensure 
coverage. Such paym ents m ay or may 
not be used to purchase or provide 
health  care items or services for that 
individual or group.

It is im portant to note that any 
m andatory  payment, fee, or assessm ent 
that is im posed by a State or local 
governm ent unit, and which is related to 
health  care items or services, providers 
of those items or services, or paym ents 
for health  care services, is considered to 
be a health  care-related tax and subject 
to the provisions of these regulations. 
Consequently, any health  care-related 
taxes, regardless of their purpose, m ust 
m eet several requirem ents in order to
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avoid a reduction in FFP. These 
requirem ents a re  specified in § 433.68. 
This section requires that health  care- 
related  taxes are perm issible only if 
they are  broad-based, uniformly 
imposed, and  do not hold taxpayers 
harm less for their tax costs. In order for 
a tax to be considered broad based, it 
m ust apply to all item s and  services 
within a class of items and services 
specified in section 1903(w)(7)(A) of the 
Act.

In § 433.56, we incorporate the classes 
of health  care services and providers 
specified in section 1903(w)(7)(A) of the 
Act. A fter consultations with S tate  
representatives, we believe there is a 
general understanding that, since the 
class definition is determ ined by the 
type of service provided, only the 
revenues or activities of the provider 
pertaining to that'c lass of service need 
be covered by the tax. Accordingly, a 
tax im posed on inpatient hospital 
services, or the providers thereof, need 
not cover revenues or activities of 
hospitals not related  to  inpatient 
hospital services, such a s  a separate  
wing certified as  a  nursing facility (NF) 
o r a  research laboratory.

For purposes of these interim  final 
regulations, each of the following will be 
considered a s  a separate  class of health  
care item s or services. T axes that 
pertain  to each class m ust apply to  all 
item s and  services within the class, 
regardless of w hether the item s or 
services are furnished by or through a  
M edicaid-certified or licensed provider.

• Inpatient hospital services.
•  O utpatient hospital services.
• NF services (other than  services of 

interm ediate care facilities for the 
m entally retarded  (ICF/MRs)).

• Interm ediate care facility services 
for the m entally retarded, and sim ilar 
serv ices furnished by com m unity-based 
residences for the m entally retarded , 
under a  w aiver under section 1915(c) of 
the Act, in a S tate in which, a s  of 
Decem ber 24,1992, a t least 85 percen t of 
such facilities were classified a s  ICF/ 
MRs prior to the grant of the waiver.

• Physicians’ services.
- • Hom e health  care services.

• O utpatient prescrip tion drugs.
• Services of health  m aintenance 

organizations (HMOs) and  health  
insuring organizations (HIOs).

It is im portant to note that inpatient 
hospital services include all services 
defined as inpatient hospital services, 
such a s in p a tie n t psychiatric services. 
Additionally, based  on our consultations 
with S tates representatives, w e are  
adding the following additional c lass of 
items and services:

• O ther health  care item s and  
services not listed above on which the

State has enacted  a  licensing or 
certification fee.

The additional class that w e have 
added  includes any licensing or 
certification fee on m edical care, or any 
other type of rem edial care recognized 
under S tate law , furnished by licensed 
practitioners within the scope of their 
practice as defined by S tate law . The 
State revenues from the fees collected 
m ust be established so that they do not 
exceed the S ta te’s cost of operating the 
licensing or certification program. If the 
fee exceeds the estim ated projected cost 
of operating the licensure or certification 
program, the entire program  will be 
barred  from the class. Such fees, 
w hether enacted  prior to or subsequent 
to the enactm ent of Public Law 102-234, 
would be perm issible to the extent they 
are  broad based and uniform and do not 
hold taxpayers harm less for the cost of 
the fee. It should be noted, that if this 
class is not added, licensing or 
certification fees will be excluded 
because the law  defines as 
imperm issible any tax im posed on 
classes o ther than  those designated  
classes of item s and  services. W e 
believe that tak in g s  disallow ance with 
respect to broad-based and  uniform 
licensing o r certification fees on item s or 
services not listed in the sta tu te  which 
do not hold taxpayers harm less would 
be inconsistent w ith the intent of the 
law.

It should also  be noted  that a  licensing 
or certification fee on health  care  item s 
and serv ices not listed above which w as 
in existence prior to  the enactm ent of 
Public Law 102-234, and which does not 
m eet the broad-based and uniform 
requirem ents of the law, will only be 
perm issible during a S tate’s transition 
period, unless the S ta te  requests, and 
HCFA approves, a  w aiver of these 
requirem ents, and the payers a re  not 
held harm less.

Section 19Q3(w)(7)(A)(iv) o f the Act 
includes, w ithin the list of health  care 
items and services on which perm issible 
taxes m ay be enacted, services of 
interm ediate care facilities for the 
m entally retarded  (ICF/MRs). In 
incorporating this class in the regulation, 
w e have clarified this provision to 
include w ithin that class o f facilities 
certain  group hom es for the m entally 
retarded  that provide services, under a  * 
w aiver, sim ilar to ICF/MR services. W e- 
added  these hom es because, in some 
S tates, m any form er ICF/MRs were 
converted  to group Homes under the 
w aivers. These facilities could easily be 
converted back to  ICF/M Rs. Because of 
the ability o f these facilities to be 
converted, and  because of our desire to 
ensure that taxes are  a s  broad-based  a s

possible, w e have added  these group 
homes to the ICF/MR class.

In implementing the provision in the 
sta tu te  that perm its expansion of the list 
of perm issible c lasses, we could have 
chosen to provide a lim ited expansion of 
the list a t this time. This decision w ould 
act a s  a strong control on the enactm ent 
of new  tax programs. On the other hand, 
a second option w as to provide an 
extensive expansion of the list, on the 
theory that such taxes would be 
perm issible up to  the limits prescribed in 
the sta tu te , as  long as they w ere broad  
based  and uniform. In limiting the 
expansion to licensing fees for purposes 
of this interim  final rule, we chose a 
m iddle ground approach to perm it only 
ordinary fee program s designed to  cover 
the costs of licensing providers and to 
clarify that S ta tes include as providers 
of ICF/M R services, certain  group 
hom es that provide these serv ices under 
a w aiver. This option w as selected 
because  of our desire to  perm it these 
ord inary S ta te  functions to  occur, but 
not to encourage the developm ent of 
new  tax  program s that could have 
adverse  effects on Federal funding, 
particularly after O ctober 1,1995, w hen 
the cap on health  care-related  taxes 
expires.

How ever, w e in tend to rem ain flexible 
for purposes of the final rule in deciding 
w hether a n d /o r  how  to  expand the list 
to include other legitim ate classes. The 
statu te  constrains this flexibility by not 
providing any w aiver authority 
regarding additional classes and by 
requiring that any additional c lasses of 
health  care  item s and  services m ust be 
established by regulation. W e intend to 
review  this issue carefully before 
publishing a final rule. Therefore, w e 
request public comm ents on w hether we 
should define additional specific c lasses 
of health  care item s and services. W e 
also  particularly  request com m ents on 
which additional classes should be 
added  to  the list, and  w hat criteria could 
be  used by the Secretary in evaluating 
w hat classes should be added  in the 
future. An exam ple of criteria  that could 
be considered  for defining additional 
classes o f item s or services include 
S tate  licensure and certification 
requirem ents and requirem ents th a t the 
tax  apply to a sufficient mix of patients 
to ensure that the  tax  is generally  
redistributive.

It should be no ted  that there is 
nothing in  the s ta tu te  that precludes 
S tates from imposing a  tax  on m ore than 
one of the c lasses listed above. W hen a  
S tate im poses a  tax  on m ore than one 
c lass of item s or services, the effect of 
the tax  will be m easured in  the 
aggregate. This is particularly  im portant
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when determining if taxpayers are  held 
harm less for the costs of the tax. The 
specific provisions relating to hold 
harm less are  discussed later in this 
pream ble.

Section 433.57 specifies the general 
rules regarding revenues from donations 
and taxes, in accordance with section 
1903(w) of the A c t Under this section, 
effective January 1,1992, HCFA will 
deduct from a  S tate’s expenditures for 
m edical assistance, before calculating 
FFP, funds from provider-related 
donations and revenues generated by 
health care-related taxes received by a 
State or unit of local governm ent, if the 
donations and taxes are  not (1) 
Permissible provider-related donations,
(2) perm issible health  care-related taxes, 
or (3) during a specified transition 
period, donations and taxes that m eet 
certain  requirem ents.

Rules Regarding Revenues From 
Donations and  Taxes During a 
Transition Period

Section 1903(w)(l)(C)(ii) of the Act 
provides for a transition period during 
which, under certain  circumstances, 
S tates m ay receive, w ithout a  reduction 
in FFP, revenues from provider-related 
donation program s and impermissible 
health care-related tax programs in 
effect prior to the enactm ent of Public 
Law 102-234- However, in order for the 
tax or donation program to be continued 
after the transition without a reduction 
in FFP, the law  requires that the tax  and 
donation program s m eet specific 
requirem ents.

Specifically, section 1903(w)(l)(G)(ii) 
of the Act provides that donations 
received prior to the expiration of a 
S ta te’s transition  period are  eligible for 
Federal m atching if the donations are 
received under a donation program that 
w as in effect on Septem ber 30,1991, 
described in S tate  plan am endm ents or 
related  documents subm itted to the 
Secretary  by Septem ber 30,1991, or 
substan tiated  by written docum entary 
evidence, and if the program w as 
applicable to S tate fiscal year 1992. 
S tates m ay dem onstrate that their 
donations are  applicable to S tate fiscal 
year 1992 through S tate  plan 
am endm ents, written agreem ents, State 
budget documents, o r other 
docum entary evidence in existence on 
Septem ber 30,1991.

Section 1903{w)fl)(C){iU) o f the Act 
provides that.for S tates whose donation 
program s rem ain eligible for Federal 
m atching funds in S tate  fiscal year 1992, 
the total am ount of donations in S tate 
fiscal year 1993 cannot exceed  the total 
am oun to f donations received in the 
corresponding period plus 5  days- after

the end of the period of S tate fiscal year 
1992.

Section 1903(w)(l)(D) of the Act 
provides that tax revenues received 
from imperm issible taxes during a 
S tate’s transition period are  eligible for 
Federal m atching funds if the tax w as in 
effect as of Novem ber 22,1991, or if the 
legislation or regulations imposing these 
taxes were enacted  or adopted as of 
Novem ber 22,1991.

Section 1903(w)(l)(E) of the Act 
provides that, when calculating the total 
am ount of donations and taxes 
perm itted during the transition period 
for the portion of S tate fiscal year 1992 
that occurs in calendar year 1992, and 
for S tate fiscal year 1993, the total 
am ount of impermissible donations and 
taxes perm itted cannot exceed 25 
percent of the non-Federal share of 
m edical assistance expenditures minus 
the total amount of revenues from 
perm issible broad-based health  care- 
related  taxes received in that year (or 
portion thereof). For S tates with a State 
base percentage greater than  25 percent, 
the total am ount of impermissible 
donations and taxes perm itted during 
the transition period cannot exceed the 
product of the State base percentage 
and the non-Federal share of M edicaid 
expenditures, minus the to tal am ount of 
revenues from perm issible broad-based 
health care-related taxes received in 
that year.

Section 1903{w)(l)(F) of the Act 
specifies the duration of the different 
transition periods for States. Under this 
provision, the transition period expires 
on October 1,1992 for S tates with a 
fiscal year beginning on or before July 1. 
This applies to the m ajority of States.
For States whose fiscal years begin after 
July 1, the transition period extends until 
January 1,1993. In addition, regardless 
of when their fiscal year ends, S tates 
without a  regulatory scheduled 
legislative session in 1992 or 1993, and 
S tates with a provider-specific tax  
enacted  on Novem ber 4,1991 are 
eligible to receive Federal matching 
funds for otherw ise impermissible 
donations and tax program s before July
1,1993, subject to the conditions 
described above.

To interpret how States are  to 
implement the transition period 
provisions in Public Law 102-234, we are 
adding § 433.58, Revenues from 
provider-related donations and  health  

^care-related taxes during a S ta te ’s  
transition period, and  § 433.60, 
Limitations on level of FFP for S tate 
expenditures from provider-related 
donations and health  care-related taxes 
during a  transition  period. Sections 
433.58 (a) and  (b) delineate the general

rule concerning the transition period and 
specify each S ta te’s transition period as 
provided for in section 1903{w)(l)(F) of 
the Act. Section 433.58(d) describes the 
criteria that must be met in order for a 
donation to be perm issible during the 
S ta te’s transition period. W e have 
included bona fide donations and 
donations for outstationed eligibility 
workers in this section of the regulations 
to ensure that all donations that are 
perm issible during a S ta te’s transition 
period are  clearly identified. It is 
im portant to note that these provisions 
governing perm issible donations 
received during the transition period are 
not solely transition period-related 
provisions, and are  addressed again in 
§ 433.66, which specifies the criteria  for 
perm issible provider-related donations 
after the transition period.

Under § 433.58(d), to be perm issible 
for purposes of FFP, donations received 
during a S tate’s transition period must 
be one of the following:

• Bona fide donations (as defined in 
§ 433.54, General definitions).

• Donations m ade by a hospital, 
clinic, or sim ilar entity (such as a 
Federally-qualified health  center) for the 
direct costs of S tate or local agency 
personnel who are  sta tioned a t that 
facility to determ ine the eligibility 
(including eligibility redeterm inations) 
of individuals for M edicaid a n d /o r  to 
provide outreach services to eligible (or 
potentially  eligible) M edicaid 
individuals. W e w ant to em phasize that 
outreach activities for potentially  
eligible M edicaid individuals include the 
costs associated  with the initial receipt 
and  processing of M edicaid 
applications, regardless of w hether the 
State or local w orker actually  
determ ined eligibility. D irect costs of 
outstationed eligibility w orkers refers to 
the costs of training, salaries, and fringe 
benefits associated  with each 
outstationed worker and sim ilar 
allocated costs of S tate or local agency 
support staff. Such direct costs include 
the prorated  cost o f pam phlets and 
m aterials distributed by the outstationed 
eligibility workers a t these sites. For 
exam ple, if a  S tate purchased pam phlets 
and other m aterials to be distributed for 
outreach activ ities totalling $100,000 and 
outstationed eligibility workers a t these 
sites used 15 percent of these m aterials, 
the “pro ra ta  share” that the State 
would be perm itted to record in 
computing the am ount of perm issible 
donations from providers would be 
$15,000. C osts such as S tate  agency 
overhead costs and the cost of 
advertising  cam paigns, a s  well a s  the 
costs of provider space, are  not 
allow able for this purpose. After
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consulting with States, we w ant to m ake 
clear that since we do not consider 
extensive outreach campaigns, such as 
television and other m ass media 
promotions, w ithin the context of 
outstanding, we believe that donations 
that otherw ise m eet the statutory 
requirem ents for charitable 
contributions or bona fide provider 
donations could be used for this 
purpose.

• O ther provider-related donations, if 
the following conditions are  met:

-I-The donation program w as in effect 
on Septem ber 30,1991, described in 
S tate plan am endm ents or related 
docum ents subm itted to HCFA by that 
date, or substan tia ted  by w ritten 
docum entary evidence that w as in 
existence as of that date; and

4-The donation program is applicable 
to S tate fiscal year 1992.

In implementing these provisions, 
S tates must dem onstrate that the above 
criteria are  met through written 
docum entary evidence, as specified in 
§ 433.58k(e). Paragraph (e) specifies that 
HCFA will consider as acceptable 
docum entation such items as:

• Reference to the donation program 
in a S tate plan am endm ent or related 
documents, including a satisfactory 
response, as determ ined by HCFA, to a 
HCFA request for additional 
information;

• State budget documents identifying 
the am ounts S tates expected to receive 
in donations;

• W ritten agreem ents with the parties 
donating the funds; a n d /o r

• O ther written docum entation that 
identify am ounts that S tates planned to 
receive in donations from specified 
organizations during the period.

It is im portant to note that, to be 
acceptable, the written docum entary 
evidence must have been in existence 
on Septem ber 30,1991.

During the transition  period, 
donations (other than bona fide 
donations and donations for 
outstationed eligibility workers) that 
may be received, w ithout a reduction in 
FFP, by a State in fiscal year 1992 
(subject to the lim itation imposed during 
the transition period) are those that the 
State can document that it intended to 
receive during that period. Under 
§ 433.58(f), for any portion of State fiscal 
year 1993 that occurs during the 
transition  period, the State m ay receive, 
w ithout a reduction in FFP, the amount 
of donations that it received in the 
corresponding period in State fiscal year 
1992 (including the 5 days after the end 
of that period).

It is im portant to note that in no .case 
m ay the amount of donations and health 
care-related taxes perm itted during a

S tate’s transition period in State fiscal 
year 1993, exceed the product of 25 
percent or, if higher, the S tate base 
percentage, and the entire State fiscal 
year non-Federal share  of M edicaid 
expenditures (including certain 
adm inistrative costs) less revenues 
received from broad based  health  care- 
related  taxes. There is no limit on the 
am ount of bona fide donations a State 
may receive without a reduction in FFP. 
Effective October 1,1992, the am ount of 
donations for outstationed eligibility 
workers that a State m ay receive 
without a reduction in FFP m ay not 
exceed 10 percent of a S tate’s m edical 
assistance costs (Federal and State), 
exclusive of the costs of family planning 
activities.

Section 433.58(g) provides that, 
subject to certain  lim itations. S tates m ay 
receive revenues from tax program s 
during the S tate’s transition period, 
w ithout a reduction in FFP, if:

•  The health  care-related taxes aré 
broad-based and uniformly imposed, 
and the taxpayer will not be held 
harm less; or

• The health  care-related taxes are  
im posed under:

-F A tax  program that w as in effect as 
of Novem ber 22,1991; or

+  Legislation or regulations that 
w ere enacted or adopted as of 
Novem ber 22,1991.

In addition, we have identified the 
following circum stances under which a 
S tate  m ay modify health  care-related 
tax program s in existence as of 
Novem ber 22,1991, without a reduction 
in FFP: (1) If the m odification only 
extends to a tax program that is 
scheduled to expire before the end of 
the S tate’s transition period, or m akes 
technical changes that do not alter the 
rate  of the tax or the base  of the tax  
(e.g., the providers on which the tax is 
imposed) and do not otherwise increase 
the proceeds of the tax; or (2) If the 
m odification only decreases the rate  of 
the tax, w ithout altering the base of the 
tax. These provisions were included in 
the regulations as a result of questions 
from States concerning w hat types of 
m odifications can be m ade to existing 
imperm issible tax  programs. As a result, 
during a S tate’s transition period, only 
m odifications to imperm issible tax 
program s in existence on Novem ber 22, 
1991, that m eet one of the specific 
circum stances or provisions described 
above, will be perm itted without a 
reduction in FFP.

Section 433.60, Limitations on level of 
FFP in State expenditures from provider- 
related donations and health  care- 
related taxes during the transition 
period, specifies limits and form ulas for 
calculating the maximum am ount of

provider-related donations and health  
care-related taxes that a S tate m ay 
receive without a reduction in FFP 
during a S tate fiscal year in the S ta te’s 
transition period, in accordance with 
section 1903(w)(l)(E) of the Act.

It is im portant to note that Pub. L  102- 
234 applies to all donations from 
providers and related  entities and to all 
health  care-related taxes. The governing 
factor for the treatm ent of thè tax or 
donation program  (i.e., for determ ining 
applicability in S tate transition periods 
and the am ount of the transition cap) is 
w hether or not the provider-related 
donation program w as in effect on 
Septem ber 30,1991, or, if the tax  
program  w as enacted or adopted as of 
Novem ber 22,1991. The duration or the 
purpose of the program is irrelevant. 
Consequently, all provider-related 
donations and health  care-related taxes 
In  existence as described above are  
used to calculate the limit. Under 
§ 433.60, the maximum am ount of 
provider-related donations and health 
care-related taxes that a S tate  may 
reoeive, w ithout a reduction in FFP, 
during a S tate fiscal year in the S tate’s 
transition period is expressed as a 
percentage of the S ta te ’s  total M edicaid 
expenditures (including all Of the S tate’s 
M edicaid program adm inistrative costs). 
Specifically, the S tate 's total m edical 
assistance expenditures for its fiscal 
year is multiplied by the greater of 25 
percent or the State base  percentage.

The specific percentage to be applied 
for a S tate in any fiscal year is the 
greater of 25 percent or the “State base 
percentage.” The S tate base percentage 
is calculated by dividing the am ount of 
all provider-related donations and 
health care-related taxes (w hether or 
not they are perm issible) estim ated to 
be received in State fiscal year 1992 by 
the S ta te’s share  of the total am ount 
estim ated to be expended under the 
S tate plan during such State fiscal year 
This percentage is multiplied by the 
total non-Federal share  of M edicaid 
expenditures (including all of the 
adm inistrative costs) in that fiscal year 
to determ ine the actual dollar limit.

The sta tu te  provides special rules for 
the calculation of the am ount of health 
care-related taxes to be included in the ’ 
num erator of the formula for taxes that 
were not in effect for the entire fiscal 
year, but w ere enacted  as of Novem ber
22,1991. In this case, the am ount of 
revenues to be included would be 
estim ated as if the tax (or increase)- 
were in effect for the entire fiscal year.
In accordance with the statute , a 
subsequent decrease in the tax would 
not be taken into consideration in 
calculating the num erator. The law
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requires HCFA to estim ate the State 
fiscal year 1992 non-Federal share of 
M edicaid expenditures based on the 
best available data.

During the transition period, the 25 
percent limit (or if higher, the State base 
percentage) will limit the amount of 
revenues States may receive from 
provider-related donations and health 
care-related taxes, and will apply to the 
sum of revenues received by States 
from—

• Provider-related donations, other 
than bona fide donations and donations 
for outstationed eligibility workers; and

• Health care-related taxes, including 
perm issible taxes-and impermissible 
taxes still eligible for use during the 
transition  period.

Revenues received from these sources 
in excess of the 25 percent cap (or the 
State base percentage) will be deducted 
from M edicaid expenditures before FFP 
is calculated. For example,, assum e a 
State with a July 1, fiscal year received 
provider-related donations in State 
Fiscal year 1992 and  collected $250,000 in 
provider-related donations in the 
Septem ber 1991 quarter. The transition 
period for this S tate  extends through 
Septem ber 30,1992. Assume further that 
the State base percentage for this S ta te ' 
is 30 percent and its estim ated State 
fiscal year 1993 M edicaid expenditures 
is $6 million. The S ta te 's  limit for State 
fiscal year 1993 would be determ ined by 
multiplying its S tate base percentage by 
the S ta te’s share of total medical 
assistance expenditures (including 
adm inistrative costs) for State fiscal 
year 1993 (i.e., $6 million multiplied by 
30 percent would yield a State fiscal 
year 1993 limit of $1,800,000).

Given these assum ptions, the amount 
the State can receive in provider-related 
donations based on the S ta te’s 
estim ated fiscal year 1993 medical 
assistance expenditures is $250,000 (the 
amount it collected in the preceding 
corresponding period plus 5 days). Since 
the am ount of provider-related 
donations the State is perm itted to 
receive in this exam ple is less than the 
S tate’s limit for total donations and 
taxes for the year, this S tate m ay collect 
the rem aining amount, w ithout a 
reduction in FFP, from perm issible and 
qualifying imperm issible health  care- 
related taxes.

Conversely, if the $250,000 in 
provider-related donations represented 
an amount greater than  30 percent of the 
S ta te’s m edical assistance expenditures 
estim ated for the entire State fiscal year 
1993, then the excess amount would be 
deducted from the S tate’s medical 
assistance expenditures before 
determining the am ount of FFP that 
would be available.

Rules Regarding Revenues From 
Donations and Taxes After a S ta te’s 
Transition Period

Beginning on the day after a S ta te ’s 
transition  period has ended, Public Law 
102-234 denied FFP for most donations 
from health care-providers and limits 
Federal matching funds for health  care- 
related taxes. To incorporate these 
sta tutory provisions, we are adding new 
§§ 433.66 through 433.70, which 
delineate the rules and lim itations 
regarding revenues from provider- 
related donations and health  care- 
related taxes.

Section 433.66 specifies perm issible 
provider-related donations after the 
transition  period. This section provides 
that, except for provisions relating to 
donations for ou tstationed eligibility 
workers (which are effective on October 
1,1992), beginning on the day after a 
S tate’s transition period ends, a State 
m ay receive revenue from provider- 
related donations, w ithout reduction in 
FFP, only in accordance with the 
requirem ents specified in that section. 
Section 433.66(b) provides that in order 
to be permissible, provider-related 
donations must m eet one of the 
following requirem ents:

• The donations must be bona fide 
donations, as defined in § 433.54. Note 
that after a S tate’s transition period 
ends, the am ounts perm itted as bona 
fide donations would not be subject to 
the 25 percent cap or, if higher, the State 
base percentage; or

• The donations must be m ade by a 
hospital, clinic, or similar entity (such as 
a Federally-qualified health center) for 
the direct costs of S tate  or local agency 
personnel who are  stationed at the 
facility to determ ine the eligibility 
(including eligibility redeterm inations) 
of individuals for M edicaid a n d /o r to 
provide outreach services to eligible (or 
potentially eligible) M edicaid 
individuals. Direct costs of outstationed 
eligibility workers refers to the costs of 
training, salaries, and fringe benefits 
associated  with each outstationed ' 
eligibility worker and similar allocated 
costs of S tate or local agency support 
staff. Such direct costs include the 
prorated cost of pam phlets and 
m aterials distributed by the outstationed 
eligibility workers at these sites. Costs 
such as S tate agency overhead costs 
and the cost of advertising campaigns, 
as well as provider space, are not 
allow able for this purpose. Beginning 
October 1,1992, these donations are 
subject to the 10 percent limit described 
in § 433.67(a)(2).

As m entioned earlier in the pream ble, 
since we do not consider extensive 
outreach campaigns within the context

of outstationing, donations that 
otherwise m eet the sta tutory 
requirem ents for charitable 
contributions or bona fide provider 
donations could be used for this 
purpose. Section 433.67, Limitations oh 
level of FFP for revenues from 
perm issible provider-related donations, 
specifies limits applicable to such 
donations in accordance with section 
1903(w)(l)(A) and (B) of the Act. As 
m entioned earlier in the pream ble, 
during a  S ta te’s transition period, bona 
fide donations and, prior to October 1, 
1992, the am ounts perm itted as 
donations for outstationed eligibility 
w orkers are  not subject to the 25 percent 
cap or, if higher, the S tate  base 
percentage. Under § 433.67(a)(1), there is 
no lim it on the am ount of bona fide 
provider-related donations that a S tate  
may receive without a  reduction in FFP, 
as long as the bona fide donations m eet 
the requirem ents of § 433.66(b)(1),

In  addition, § 433.67(a)(2) provides 
that, effective O ctober 1,1992, 
regardless of w hen a S ta te 's  transition 
period ends, the maximum am ount of 
donations for outstationed eligibility 
w orkers that a  S tate m ay receive 
without a reduction in FFP may not 
exceed 10 percent of a S ta te’s m edical 
assistance adm inistrative costs (Federal 
and State), exclusive of the costs of 
family planning activities. The 10 
percent limit for provider-related 
donations for outstationed eligibility 
workers is not included in the limit in 
effect through Septem ber 30,1995, for 
health care-related taxes as described in 
§ 4 33 .7a

Section 433.67(b) specifies that HCFA 
will deduct from a  S ta te’s m edical 
assistance expenditures, before 
calculating FFP, any provider-related 
donations that do not meet the 
requirem ents of § 433.66(b)(1), and 
provider-related donations for 
outstationed eligibility workers in 
excess of the limits specified in 
§ 433.66(a)(2).

Section 433.68, Rules regarding 
revenues from health care-related taxes 
after the transition period, provides, in 
general, that revenues from broad-based 
health care-related taxes that are 
applied uniformly to providers, and 
which do not hold providers harm less 
for the costs of the tax, m ay be received 
by S tates without a reduction in FFP, 
subject to the limits specified in § 433.70. 
Revenues from health  care-related taxes 
not meeting these statutory 
requirem ents are deducted from medical 
assistance expenditures before FFP is 
calculated.

As m entioned earlier in this pream ble, 
any licensing fee, assessm ent or other
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m andatory paym ent which is related  to 
health care items or services, or to the 
provision of, the authority to provide, or 
paym ent for the health care items or 
services, as defined in § 433.55, is 
considered to be a health care-related 
tax. The term “tax" does not include a 
criminal or civil fine or penalty, unless 
the fine or penalty w as imposed instead 
of a tax. /

Under § 433.68(c), in order for a health 
care-related tax  to be considered to be 
broad-based, it must:

• Be imposed at least on all item s or 
services in the class furnished by all 
non-Federal, non-public providers in the 
State, or all non-Federal, non-public 
providers in a class. If im posed by a unit 
of local governm ent, the tax must extend 
to all items, services or providers (or to 
all w ithin a class) in the area over which 
the unit of governm ent has jurisdiction; 
and

• Be imposed uniformly throughout
the jurisdiction. ...

In accordance with section 
1903(w)(7)(A) of the Act, we define 
classes of health care items, services 
and providers, in § 433.56. After 
consulting with S tate representatives, 
we believe it is necessary  to em phasize 
that, for purposes of determining if a tax 
on a class of health  care-related items or 
services is broad based, a class includes 
all providers of a particular class of 
service located in a S tate or, in the case 
of a tax im posed by a unit of local 
government, the area over which the 
unit has jurisdiction. A  tax  need not 
cover out-of-State providers who 
provide service to S tate residents, or 
any out-of-State business of an in-State 
provider of health  care-related item s or 
services.

Under § 433.68(d)(1), a tax is 
considered to be uniformly imposed if it 
m eets any one of the following criteria:

• If the tax is a licensing fee or sim ilar 
tax im posed on a class of health  care 
items or services, or providers of those 
health  care items or services, the tax 
must be the sam e amount for every item 
and service or for every provider 
providing those items or services within 
the class.

• If the tax is a licensing fee or sim ilar 
tax  im posed on a class of health  care 
items or services, or providers of those 
items or services, on the basis of the 
num ber of beds in the provider, the 
am ount of the tax  must be the sam e for 
each bed of each provider in the class.

•. If the tax is imposed on provider 
revenues or receipts with respect to a 
class of items or services or providers of 
those health .care items or services, the 
tax must be imposed at a uniform rate  
for all items and services, and providers 
of those item s or services in the class on

all the gross revenues or receipts, or on 
net operating revenues. W e have 
defined net operating revenue to m ean 
gross charges of facilities, less any 
am ounts deducted for bad debts, charity 
care, and payer discounts.

• The tax is im posed on items or 
services on a basis other than those 
listed above, e.gr, an adm ission tax, and 
the State establishes to the satisfaction 
of the Secretary  that the am ount of the 
tax is the sam e for each provider of such 
items or services in the class.

Conversely, under § 433.68(d)(2), a tax  
is not considered to be imposed 
uniformly if it m eets either one of the 
following two criteria:

• The tax provides for any credits, 
exclusions, or deductions, even if m ade 
to third parties such as patients, that 
result in the return to providers, directly 
or indirectly through third parties, of all 
or a portion of the tax paid, and it 
results, directly or indirectly, in a tax 
program—

-f In which the net im pact of the tax 
and  paym ents is not generally 
redistributive; and

-F In which the am ount of the tax is 
directly correlated to paym ents under 
the M edicaid program.

• The tax holds providers harm less 
for the cost of the tax.

A tax  will, however, still be 
considered to be uniform if it excludes 
M edicaid or M edicare revenues.

Section 433.68(d)(3) specifies that, if a 
tax does not m eet the criteria in 
433.68(d)(1), but the S tate establishes 
that the tax is im posed uniformly ih 
accordance with the procedures for a 
w aiver specified in § 433.72, the tax will 
be treated  as a uniform tax.

Section 433.68(f) specifies that a 
provider will be considered to be held 
harm less under a tax  program if any of 
the following conditions applies:

• The State (or other unit of 
government) imposing the tax  provides 
directly or indirectly for a non-M edicaid 
paym ent to those providers or others 
paying the tax and the am ount of the 
paym ent is positively correlated  either 
to the amount of the tax or to the 
difference betw een the M edicaid 
paym ent and the total tax  cost.

• All or any portion of the M edicaid 
paym ent to the taxpayer varies based 
only on the amount of the tax payment.

• The State (or o ther unit of local 
government) imposing the tax provides, 
directly or indirectly, for any paym ent, 
offset, or w aiver that guarantees to hold 
taxpayers harm less for all or a portion 
of the tax.

Section 433.70, Limitations on level of 
FFP for revenues from health  care- 
related  taxes after the transition period, 
specifies limits and form ulas for

calculating the maximum amount of 
health  care-related taxes that a State 
may receive without a reduction in FFP 
during a S tate fiscal year after the 
S ta te’s transition period, in accordance 
with sections 1903(w)(l)(A)(iv) and 
1903(w)(5) of the Act. Under 
§ 433.70(a)(1), subsequent to the end of a 
S ta te’s transition period, and extending 
through Septem ber 30,1995, the 
maximum amount of perm issible health 
care-related taxes that a State may 
receive without a reduction in FFP 
during a S tate fiscal year (or portion 
thereof) is expressed as a percentage of 
the total S tate share of M edicaid 
Program expenditures in that fiscal year 
(including all of the S ta te’s m edical 
assistance adm inistrative costs). 
Specifically, the S ta te’s total m edical 
assistance expenditures (reduced by the 
am ount of impermissible provider- 
related  donations and imperm issible 
health  care-related taxes) are  multiplied 
by the greater of 25 percent or the State 
base percentage, as described in our 
regulations. As m entioned earlier in the 
pream ble, the 10 percent limit for 
donations from providers for 
outstationed eligibility workers 
described in § 433.67(a)(2) is not 
included in the limit in effect through 
Septem ber 30,1995, for health  care- 
related  taxes.

Section 433.70(a)(2) provides that, 
beginning O ctober 1,1995, there is no 
lim itation on the am ount of health  care- 
related  taxes that a S tate may receive 
without a reduction in FFP, as long as 
the taxes m eet the requirem ents 
specified in these regulations.

Section 433.70(b) provides the formula 
for calculating the am ount of FFP when 
a  State receives health  care-related 
taxes that do not m eet the definition 
specified in § 433.68, and w hen a State 
receives health care-related taxes in 
excess of the limit described in 
1 433.70(a)(1).

Section 1903(w)(3)(E)(i) of the Act 
provides for a w aiver of the broad- 
based and uniform requirem ents. In 
accordance with this section, We are 
adding a new  § 433.72, W aiver 
provisions applicable to health  care- 
related  taxes. Under this section, a State 
m ay subm it to HCFA a request for a 
w aiver of the broad-based tax an d /o r 
the uniformity requirem ents specified in 
the regulations. A request for a Waiver 
should be subm itted subsequent to 
enactm ent of the State law  
implementing the tax. A w aiver will be 
effective the first day in the quarter in 
which the request is received even if the 
additional information necessary  to 
complete an evaluation of the w aiver 
request is subm itted subsequent to that
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quarter. W e have included a special 
provision w hereby a State may apply for 
a waiver of a tax program that w as in 
effect prior to October 1,1992. Such 
w aiver requests must be subm itted to 
HCFA within 90 days after publication 
of these interim final rules. If a State 
subm its a w aiver request for a tax  that 
w as in effect prior to October 1,1992, 
the w aiver m ay be granted effective no 
earlier than  January 1,1992 or, if later, 
the date  of enactm ent of the tax.

In order for HCFA to approve a 
w aiver request, the S tate must 
dem onstrate that its tax program meets 
all of the following requirements:

• The net impact of the tax and any 
paym ents m ade to the providers by the 
State under the M edicaid program is 
generally redistributive in nature.

• The am ount of the tax is not directly 
correlated  to m edical assistance 
paym ents.

• The tax program m eets the hold 
harm less provisions specified in this 
regulation.

The following exam ple illustrates how 
the requirem ents relating to health  care- 
related  taxes contained in Pub. L. 102- 
234 would be applied.

Assum e that a S tate imposes a tax of 
5 percent on gross revenues of hospitals 
and gas stations. The t ^  generates $100 
million in revenues during the State 
fiscal year, of which $90 million is paid 
by the hospitals and is deposited into 
the State General Fund.

The fact that this tax includes 
hospitals does not in and of itself 
subject it to the provisions of Pub. L. 
102-234. Nor is the dedicated use of the 
tax revenue a consideration in 
determining the applicability of the 
statutory requirem ents. Rather, in 
determining w hether or not the 
provisions of the law  apply to this tax 
program, it m ust first be determ ined, in 
accordance with section 1903(w}(3)(A) 
of the Act, if the tax program is 
considered “health care-related."

The tax described in this example 
applies to both health care item s and 
services and non-health care items and 
services. Therefore, we would determ ine 
if this tax  is considered to be health 
care-related in accordance with section 
1903(w)(3)(A)(ii) of the Act (i.e., a tax is 
considered to be health  care-related if 
the treatm ent of the tax for health  care 
items and services is different from the 
treatm ent of the non-health care entity). 
Since the tax in our exam ple is a flat 
rate based on gross receipts, this tax 
would not be deem ed health care- 
related based on section 
1903(w)(3)(A)(ii) of the Act.

W e then need to determ ine if this tax  
is health care-related in accordance 
with section 1903(w)(3)(A)(i) of the Act

(i.e., if 85 percent of the burden of the 
tax falls on health  care providers). Since 
90 percent of the tax revenue in this 
exam ple is generated from providers of 
health care services, the tax paid by the 
provider is considered to be a health 
care-related tax  under section 
1903(a)(w)(3)(A)(i) of the Act.

If, in this exam ple, the hospitals paid 
$60 million in tax revenue and the gas 
stations paid $40 million, the tax would 

. not be considered health  care-related, 
and would not be subject to the 
remaining provisions of the law.

Once it is determ ined that a tax is 
health  care-related, additional analysis 
of the tax  program m ust be done to 
determ ine if S tates m ay receive this 
revenue, subject to the lim itations 
previously described in this rule, 
w ithout a reduction in FFP. The tax 
revenue would be deducted from 
M edicaid expenditures, before 
calculation of FFP, unless the tax  jn e t 
three independent criteria. The tax must 
be broad-based, applied uniformly, and 
must not hold taxpayers harm less for 
their tax costs.

In order for a health care-related tax  
to be considered to be broad-based in 
accordance with section 1903(w)(3)(B) of 
the Act, it m ust be im posed at least on 
all items or services in the class 
furnished by all non-Federal non-public 
providers in a class. If the tax is 
im posed by a unit of local government, 
the tax must extend to all items, 
services, or providers (or to all w ithin a 
class) in the area over which the unit of 
governm ent has jurisdiction.

In the exam ple, since the tax  extends 
to all hospital services, it would be 
considered broad based. Further, since 
the tax  is im posed at a flat rate  on gross 
revenue, it satisfies the requirem ent that 
it is imposed uniformly.

W e wish to point out that in the 
exam ple above, the tax would still be 
considered to be broad based if the 
State included only all non-Federal non 
public providers in the class. Moreover, 
the tax would still be considered 
im posed uniformly if it excluded 
M edicare or M edicaid revenues. 
However, if the tax  did not apply, to all 
hospital services, a n d /o r provided a 
credit, deduction, or exclusion, other 
than  those m entioned in the preceding 
paragraph, the State m ay submit an 
application to the Secretary  requesting 
that the tax be treated  as broad-based 
and / or uniform. The criteria for 
determ ining w hether a tax  is  “generally 
redistributive" even though it is not 
broad-based an d /o r  uniform are 
included in § 433.68(e)(1) and (2) of the 
regulations.

To illustrate, assum e that the. tax in 
the exam ple above w as imposed only on

hospitals which have more than  500,000 
total patient days per year. If the State 
can dem onstrate that the requirem ents 
defined in § 433.68(e)(1) are met, a 
w avier of the broad-based requirem ent 
as described in section 1903(w)(3)(B) the 
Act could be granted. Under the waiver, 
although the tax  would not be paid by 
all hospitals, the revenue would not be 
offset from m edical assistance 
expenditures before calculating FFP.

Assum e differently that the tax  w as 
im posed on all health  care  items or 
services in a class, but the State granted 
a $2,000 tax credit for each 100 M edicaid 
patient days per year. If the S tate can  
dem onstrate that the requirem ents in 
§ 433.68(e)(2) are met, a w aiver of the 
uniformity provisions in section 
1903(w)(3)(C) of the Act could be 
granted. Under the waiver, although the 
tax  law  contains a tax credit for certain  
hospitals, the revenue would not be 
offset from M edical A ssistance 
expenditures before calculating FFP.

It is im portant to note that the 
potential availability  of w aivers is 
lim ited to the broad-based and the 
uniformity criteria. The hold harm less 
requirem ent m ay not be w aived under 
this provision.

Even if a tax  is deem ed under w aiver 
authority  to be a broad-based health 
care-related tax that is applied 
uniformly, it m ust also be determ ined if 
a hold harm less provision exists as 
described in section 1903(w)(4) of the 
Act. If, in any of the illustrations above, 
it were determ ined that a hold harm less 
provision as described in § 433.68(f) 
exists, the w aiver would be denied and 
the tax revenue would be subtracted 
from the S ta te’s M edical assistance, 
expenditures before calculating FFP.

W e elected not to establish a separate  
appeals process for w aiver 
disapprovals. If a State believes that a 
w aiver disapproval results in a 
disallow ance of claim s for FFP issued in 
accordance with 42 CFR 430.42 
(Disallowance of claim s for FFP), the 
State m ay appeal the w aiver 
disapproval when it appeals the 
disallow ance. The appeals process will 
be handled by the Departm ental 
Appeals Board (DAB) in the context of 
any disallow ance that results from the 
denial of the waiver.

G e n e r a l ly  R e d i s t r ib u t iv e

Section 433.68(e) provides the criteria 
under which HCFA will determ ine 
w hether a tax is not broad based  or 
uniform is “generally redistributive”. In 
interpreting this sta tu to ry  requirem ent, 
which appears at section 
1903(w)(3)(E)(ii) of the Act, w e have 
attem pted to balance our desire to give
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S tates some degree of flexibility in 
designing tax program s with our need to 
preclude use of revenues derived from 
taxes imposed prim arily on M edicaid 
providers and activities.

For purposes of these regulations, we 
have interpreted the term 
“redistributive”, a s  used in the statute, 
to m ean the tendency of a S ta te 's  tax  
and paym ent program to derive 
revenues from taxes imposed on non- 
M edicaid services in a class of items or 
services (or providers of these services), 
and to use these revenues as the S tate’s 
share  of M edicaid paym ents. To the 
extent that a tax  is imposed more 
heavily on providers with low M edicaid 
utilization than high M edicaid providers, 
the tax  would be considered 
redistributive.

In order to apply the "generally 
redistributive” test to a tax program that 
is not broad based or uniform,
§ 433.68(e) provides S tates with two 
quantitative tests to m easure the degree 
to which a tax is “redistributive”, in 
reference to a tax that is broad based 
and uniform. The tests will be calculated 
by States and the results subject to 
verification by HCFA. The first test 
applies to those situations in which a 
tax is uniform, but not broad based.
That is, the test would be used for a tax  
that does not apply to all services or 
providers of those services in a class, 
but all services or providers subject to 
the tax are taxed uniformly. This test 
would be used, for example, in the case 
of a tax on inpatient hospital revenue 
that exem pted rural hospitals.

The test would be calculated by the 
State by comparing the proportion of the 
tax applicable to 'M edicaid as proposed 
by the State, to the proportion of the tax 
applicable to M edicaid if it w ere  broad 
based. For example, in the case of a tax  
applied to inpatient hospital revenue, 
but which exem pts rural hospitals, the 
State would calculate in proportion of 
the tax  revenue applicable to M edicaid 
under the tax as imposed, and under the 
tax  if all providers were subject to the 
tax. In this exam ple, the proportion of 
the tax would equal the M edicaid share  
of the hospital revenues.

The regulatory provision at § 433.68(e) 
would require the S tate  to calculate the 
proportion of the tax applicable to 
M edicaid under a broad-based tax 
(designated as Pi), and the proportion 
applicable to M edicaid under the tax  as 
imposed by the S tate (called P2). The 
test of how redistributive the tax is 
would be m easured by dividing PI by 
P2. Note that if P1/P2 equalled one, the 
new tax would be exactly as 
redistributive as the broad-based tax,
i.e., the tax would have the sam e 
proportion of tax  applicab le to

M edicaid. If the value of P1/P2 were 
greater than one, the non-broad-based 
tax would be more redistributive than 
the broad-based one, i.e., less of the tax  
burden would fall on M edicaid services. 
If the value of P1/P2 were less than  one, 
the non-broad-based tax would be less 
redistributive than the broad-based one. 
A value of P1/P2 of 0.5 would represent 
a tax that doubled the proportion 
applicable to M edicaid.

Under § 433.68(e), when the S tate 
dem onstrates to the Secretary’s 
satisfaction that P1/P2 is greater than  1, 
the w aiver request will be approved 
autom atically. HCFA will review other 
w aiver requests only if the State 
dem onstrates to the Secretary’s 
satisfaction that the proportion of the 
tax  applicable to M edicaid in the broad- 
based  tax (Pi), w hen divided by the 
proportion of the tax  applicable to 
M edicaid under the w aiver (P2), is at 
least equal to 0.95 but is not greater than
1. HCFA will approve such w aiver 
requests if the value of P1/P2 is at least 
equal to 0.95 but is not greater than 1, 
and the tax excludes or provides credits 
or deductions only to one or more of the 
following providers of item s and 
services within the class to be taxed:

• Providers that furnish no services 
within the class is the State;

• Providers that do not charge for 
services within the class;

• Rural or sole community hospitals; 
or

• Physicians practicing primarily in 
m edically qnderserved areas.

Our intention is to define rural and 
sole community hospitals in accordance 
with the definitions already established 
by the M edicare program. A sole 
community hospital is defined in 42 CFR 
412.92(a). An urban area is defined in 42 
CFR 412.62(f)(ii). Based on these 
definitions already established in our 
regulations, we are defining a rural 
hospital as any hospital located outside 
of an urban area. In addition-, we are 
defining physicians in m edically 
underserved areas in accordance with 
section 1302(7) of the Public Health 
Service Act.

The second test, although sim ilar to 
the first, would apply in situations in 
which the S tate is requesting a w aiver of 
the uniformity requirem ent, w hether or 
not the tax is broad-based. U nder this 
test, the State would calculate two 
linear regressions, one for the tax  
program for which w aiver is requested, 
and one for the tax if it were applied 
uniformly and as a broad-based tax. (A 
linear regression is a statistical 
technique in which ordinary least 
squares are  used to fit a straight line to 
paired data  coordinates.)

Under the test specified in § 433.68(e), 
a S tate  seeking w aiver of the uniformity 
requirem ents must dem onstrate that its 
tax program m eets the generally 
redistributive test by the following 
procedure:

• For the tax  program  for which the 
S tate  is seeking a waiver, the S tate must 
calculate a linear regression using as the 
dependent variable each provider’s 
percentage proportion of the total 
sta tew ide tax paid  by all providers in a 
12-month period and as each provider’s 
independent variable, the "M edicaid 
Statistic”. By the term "M edicaid 
Statistic, w e m ean the num ber of the 
provider’s taxable units applicable to 
the M edicaid program. If, for example, 
the S tate im posed a tax based  on 
charges, the am ount of the provider’s 
M edicaid charges in a 12-month period 
would be its M edicaid Statistic. If the 
tax were based  on days, the num ber of 
the provider’s M edicaid days in a 12- 
month period would be its M edicaid 
Statistic. For purposes of this test, it is 
not relevant that a tax  program exem pts 
M edicaid  from the tax.

• The State m ust calculate a linear 
regression as above, but under the 
assum ption that the tax is broad based 
and  uniformly applied.

• The slepe-ftlT., the X coefficient) of 
the linear regression applicable to the 
hypothetical broad-based uniform tax 
(called Bl) is divided by the slope of the 
linear regression applicable to the tax 
for which a w aiver is sought (called B2).

• W hen the S tate dem onstrates to the 
Secretary’s satisfaction that B1/B2 is 
greater than  1, HCFA will autom atically 
approve the w aiver request.

• HCFA will review  other w aiver 
requests only if the S tate dem onstrates 
to the Secretary’s satisfaction that the 
value of B1/B2 is at least equal to 0.95 
but is not greater than 1. HCFA will 
approve such w aiver requests if the 
value of the B1/B2 is at least equal to
0.95 but not greater than 1, and the tax 
excludes or provides credits or 
deductions only to one or m ore of the 
following providers of item s and 
services within the class to be taxed:

+  Providers that furnish no services 
within the class in the State;

+  Providers that do not charge for 
services within the class;

+  Rural or sole community hospitals; 
or

+  Physicians practicing prim arily in 
m edically underserved areas.

+  Physicians in prim arily m edically 
underserved areas.

W hile we believe that the intent of the 
w aiver provision is to  provide States 
with some degree of discretion in tfieir 
tax  programs, w e do not believe its
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intent is to provide States with the 
ability to design program s in which the 
tax  burden is shifted significantly to 
M edicaid providers or activities. W e 
also believe S tates should have some 
additional flexibility in the case of rural 
or sole-community hospitals or 
physicians in health underserved areas 
because of their importance to recipient 
access to services.

W e seek public comm ents on the - 
tests, as well as the specific numerical 
values in the tests, specified in this 
interim final rule.

H o ld  H a r m le s s  -

S e c t i o n  1 9 0 3 ( w ) ( 4 )  o f  th e  A c t  s p e c i f i e s  

t h r e e  c o n d i t i o n s  u n d e r  w h ic h  a  S t a t e  o r  

l o c a l  g o v e r n m e n t  is  d e t e r m i n e d  to  h o ld  

t a x p a y e r s  h a r m l e s s  f o r  t h e i r  t a x  c o s t s .  I f  

a n y  o f  t h e s e  c r i t e r i a  i s  m e t ,  a  t a x  

p r o g r a m  w o u ld  b e  d e t e r m i n e d  to  h a v e  a  

h o ld  h a r m l e s s  p r o v i s i o n  a n d  t h e  t a x  i s  

i m p e r m is s ib l e .  T h i s  s e c t i o n  a l s o  

p r o v i d e s  t h a t  S t a t e s  a r e  n o t ,  h o w e v e r ,  

p r e c lu d e d  f r o m  u s in g  a  t a x  to  r e i m b u r s e  

h e a l t h  c a r e  p r o v i d e r s  f o r  m e d i c a l  

a s s i s t a n c e  e x p e n d i t u r e s ,  o r  p r e c lu d e d  

f r o m  r e ly in g  o n  t h is  r e i m b u r s e m e n t  to  

ju s t i f y  o r  e x p l a i n  th e  t a x .

T a k e n  t o g e t h e r ,  w e  h a v e  in t e r p r e t e d  

t h e  h o ld  h a r m l e s s  p r o v i s i o n s  to  m e a n  

t h a t  w h i l e  S t a t e s  m a y  u s e  r e v e n u e  f r o m  

o t h e r w i s e  p e r m is s i b l e  t a x e s  to  i n c r e a s e  

p a y m e n t  r a t e s  to  t h e  p r o v i d e r s  s u b je c t  

to  th e  t a x .  S t a t e s  m a y  n o t  m a k e  

M e d i c a i d  o r  o t h e r  p a y m e n t s  to  

p r o v i d e r s  t h a t  r e s u l t  in  t a x p a y e r s  b e in g  

r e p a id  d o l l a r  f o r  d o l l a r  f o r  t h e i r  t a x  

c o s t s .  I f  s u c h  p a y m e n t s  w e r e  p e r m it t e d ,  

t h e r e  w o u ld  b e  n o  r e s t r a i n t  o n  S t a t e s ’ 

a b i l i t y  to  u s e  p r o v id e r  t a x e s  a s  th e  

s o u r c e  o f  t h e  n o n - F e d e r a l  s n a r e  o f  

M e d i c a i d  p a y m e n t s .

T h e  f i r s t  c r i t e r io n ,  in c lu d e d  in  th e  

r e g u l a t io n s  a t  § 4 3 3 .6 8 ( f ) ( 1 ) ,  w o u ld  

d e t e r m i n e  a  h o ld  h a r m l e s s  to  e x i s t  w h e n  

a  S t a t e  o r  l o c a l  g o v e r n m e n t  d i r e c t l y  o r  

i n d ir e c t ly  p r o v id e s  f o r  a n y  n o n -  

M e d i c a i d  p a y m e n t  to  t a x p a y e r s  a n d  th e  

a m o u n t  o f  th e  p a y m e n t  is  p o s i t i v e l y  

c o r r e l a t e d  e i t h e r  to  th e  a m o u n t  o f  th e  

t a x  o r  to  th e  d i f f e r e n c e  b e t w e e n  th e  

a m o u n t  o f  th e  t a x  a n d  t h e  a m o u n t  o f  th e  

M e d i c a i d  p a y m e n t .  E x a m p l e s  o f  th e  

t y p e s  o f  s i t u a t i o n s  w h ic h  m ig h t  f a l l  

u n d e r  th e  c r i t e r i a  a r e :

• A State imposes a tax  on NF 
charges. The revenue from the tax is 
used for two purposes. Some of the 
funds are used by the State as the State 
share  of M edicaid rate increases to 
facilities. The remaining portion of the 
tax receipts are given to private pay 
patients in the form of grants to 
com pensate them for the tax  added to 
their nursing home bills. If the tax is 
considered to be levied on the nursing 
home, the State is using non-Medicaid

f u n d s  to  c o m p e n s a t e  n u r s in g  h o m e s ,  

i n d ir e c t ly ,  f o r  t h e  c o s t  o f  th e  t a x  

im p o s e d  o n  p r i v a t e  c h a r g e s .  I f  th e  t a x  is  

c o n s i d e r e d  to  b e  l e v i e d  o n  th e  th ir d  

p a r t y ,  t h e  S t a t e  i s  d i r e c t l y  p r o v id in g  f o r  

a  n o n - M e d ic a i d  p a y m e n t  to  a  p r i v a t e  

p a y  p a t i e n t  t h a t  i s  p o s i t i v e l y  c o r r e l a t e d  

to  th e  a m o u n t  o f  th e  t a x .

• A  S t a t e  i m p o s e s  a  t a x  o n  h o s p i t a l  

r e v e n u e s .  T h e  S t a t e  u s e s  t h e  t a x  

r e v e n u e s  in  t w o  w a y s .  F i r s t ,  it  u s e s  p a r t  

o f  th e  f u n d s  a s  t h e  S t a t e  s h a r e  o f  

d is p r o p o r t i o n a t e  s h a r e  h o s p i t a l  p a y m e n t  

a d ju s t m e n t s .  S e c o n d ,  i t  r e p a y s  h o s p i t a l s  

w h o s e  D S H  p a y m e n t  a d ju s t m e n t s  w e r e  

i n s u f f i c i e n t  to  c o v e r  t h e i r  t a x  c o s t s .  In  

th is  c a s e ,  s i n c e  th e  S t a t e  i s  d i r e c t l y  

r e p a y in g  t a x p a y e r s  f o r  t h e  d i f f e r e n c e  

b e t w e e n  t h e i r  t a x  c o s t s  a n d  th e  

e n h a n c e d  M e d i c a id  p a y m e n t s ,  a  h o ld  

h a r m l e s s  s i t u a t i o n  w o u ld  e x i s t .

T h e  s e c o n d  c r i t e r io n ,  a s  s p e c i f i e d  in  

th e  s t a t u t e ,  p r o v id e s  a n o t h e r  g e n e r a l  

t e s t  f o r  d e t e r m in in g  w h e n  h o ld  h a r m l e s s  

s i t u a t i o n s  e x i s t .  T h i s  p r o v i s i o n  w o u ld  

d e e m  a  h o ld  h a r m l e s s  s i t u a t io n  to  e x i s t  

w h e n  a l l  o r  a n y  p o r t io n  o f  a  S t a t e ’s  

M e d i c a id  p a y m e n t  to  a  t a x p a y e r  v a r i e s  

o n ly  b a s e d  u p o n  t h e  t o t a l  t a x  p a id .

W h i l e  th i s  p r o v i s i o n  d o e s  n o t  p r e c lu d e  

S t a t e s  f r o m  u s in g  r e v e n u e s  f r o m  

p e r m i s s i b l e  t a x e s  im p o s e d  o n  c l a s s e s  o f  

h e a l t h  c a r e  i t e m s  a n d  s e r v i c e s  to  

i n c r e a s e  g e n e r a l  p a y m e n t  r a t e s  f o r  t h o s e  

s e r v i c e s ,  th e  p r o v i s i o n s  w o u ld  d e e m  a  

h o ld  h a r m l e s s  s i t u a t io n  to  e x i s t  w h e n  

th e  r a t e  i n c r e a s e  to  a  p r o v i d e r  is  r e l a t e d  

o n ly  to  t h e  a m o u n t  o f  th e  t a x  p a id  b y  th e  

p r o v id e r .

T h e  th ir d  c r i t e r i o n  in  th e  s t a t u t e  

p r o v i d e s  t h a t  a  h o ld  h a r m l e s s  i s  

d e t e r m i n e d  to  e x i s t  w h e n  th e  S t a t e  o r  

l o c a l  g o v e r n m e n t  im p o s in g  th e  t a x  

p r o v i d e s  f o r  a n y  d i r e c t  o r  i n d ir e c t  

p a y m e n t ,  o f f s e t  o r  w a i v e r  t h a t  

g u a r a n t e e s  to  h o ld  t a x p a y e r s  h a r m l e s s  

f o r  a n y  p o r t io n  o f  t h e i r  t a x  c o s t s .  W e  

h a v e  i n t e r p r e t e d  t h is  p r o v i s i o n  to  m e a n  

t h a t  u s e  o f  a n y  S t a t e  p a y m e n t ,  o r  o f f s e t  

o r  w a i v e r  o r  o t h e r  t a x e s  o r  m a n d a t o r y  

p a y m e n t s  t h a t  w o u ld  h a v e  b e e n  p a id  b y  

th e  t a x p a y e r ,  in  a  w a y  t h a t  is  

g u a r a n t e e d  to  r e p a y  th e  t a x p a y e r  f o r  a l l  

o r  p a r t  o f  th e  c o s t  o f  h e a l t h  c a r e - r e l a t e d  

t a x e s ,  i s  a  h o ld  h a r m l e s s  s i t u a t io n .  T h e  

th ir d  s t a t u t o r y  c r i t e r i o n  w o u ld  a l s o  

c o n s i d e r  a s  a  h o ld  h a r m l e s s  a n y  s o r t  o f  

e x p l i c i t  g u a r a n t e e ,  f o r  e x a m p l e ,  in  a  

S t a t e  la w  a u t h o r iz in g  a  h e a l t h  c a r e -  

r e l a t e d  t a x ,  t h a t  a s s u r e s  r e p a y m e n t  o f  

t a x  c o s t s .  F o r  e x a m p l e ,  i f  a  S t a t e  

i m p o s e s  a  h e a l t h  c a r e - r e l a t e d  t a x ,  b u t  

p r o v i d e s  a  c r e d i t  a g a i n s t  p r o p e r ty  t a x e s  

e q u a l  to  t h e  t a x  im p o s e d  o n  p r o v i d e r s  

n o t  p a r t i c ip a t i n g  in  M e d i c a id ,  a  h o ld  

h a r m l e s s  s i t u a t i o n  w o u ld  e x i s t .

W e  a r e  a l s o  c o n c e r n e d  a b o u t  th e  

a p p l i c a t i o n  o f  th e  h o ld  h a r m l e s s  

p r o v i s i o n s  in  c a s e s  in  w h i c h  S t a t e s

im p o s e  t a x e s  o n  c l a s s e s  o f  i t e m s  a n d  

s e r v i c e s  ( s u c h  a s  I C F s /M R )  w h i c h  a r e  

p r e d o m i n a n t l y  f u r n i s h e d  to  M e d i c a id  

r e c i p i e n t s .  In  t h e s e  c a s e s ,  r e p a y m e n t  o f  

t h e  M e d i c a i d  s h a r e  c o u ld  b e  t a n t a m o u n t  

to  a  g u a r a n t e e  o f  r e p a y m e n t  o f  th e  e n t i r e  

t a x  c o s t  a n d  w o u ld  r e s u l t  in  a  h o ld  

h a r m l e s s  s i t u a t i o n .  I f  H C F A  d id  n o t  

a d d r e s s  t h is  s i t u a t io n ,  it  w o u ld  b e  

p o s s i b l e  f o r  S t a t e s  to  l e v y  e x c e s s i v e  

a m o u n t s  o f  t a x e s  o n  I G F s /M R  a n d  o t h e r  

h ig h  M e d i c a i d  p r o v i d e r s ,  a n d  u s e  

M e d i c a i d  r a t e s  to  r e p a y  th e m  f o r  t h e i r  

t a x  c o s t s .  W e  s p e c i f i c a l l y  s e e k  p u b l i c  

c o m m e n t s  o n  b o t h  th e  t h r e s h o l d s  a n d  

p o l i c y  o f  t h i s  t e s t .  T h i s  s p e c i f i c  h o ld  

h a r m l e s s  t e s t  w i l l  b e  e f f e c t i v e  D e c e m b e r

2 4 , 1 9 9 2 .

In  a p p ly in g  th e  “ g u a r a n t e e ” 

r e q u ir e m e n t  to  t h is  s i t u a t io n ,  w e  h a v e  

a d o p t e d  a  tw o - p r o n g  t e s t  f o r  

d e t e r m i n i n g  w h e n  h o ld  h a r m l e s s  

s i t u a t i o n s  e x i s t  w h e n  S t a t e s  i m p o s e  

d i s p r o p o r t i o n a t e  h e a l t h  c a r e - r e l a t e d  

t a x e s .  H o w e v e r ,  i f  a n  e x p l i c i t  g u a r a n t e e  

e x i s t s ,  th e  t a x  w o u ld  b e  i m p e r m is s ib l e  

a n d  th e  tw o - p r o n g  t e s t  w i l l  n o t  a p p ly .  I f  

a n  e x p l i c i t  g u a r a n t e e  d o e s  n o t  e x i s t ,  th e  

tw o - p r o n g  t e s t  w i l l  a p p ly .

U n d e r  th e  f i r s t  p r o n g  o f  th e  t e s t ,  i f  th e  

h e a l t h  c a r e - r e l a t e d  t a x  is  a p p l i e d  a t  a  

r a t e  t h a t  i s  l e s s  th a n  o r  e q u a l  to  6  

p e r c e n t  o f  th e  r e v e n u e  r e c e i v e d  b y  th e  

t a x p a y e r  ( w h ic h  w e  c o n s i d e r  to  b e  t h e  

a v e r a g e  l e v e l  o f  t a x e s  a p p l i e d  to  o t h e r  

g o o d s  a n d  s e r v i c e s  in  t h e  S t a t e s ) ,  th e  

t a x  w o u ld  b e  p r e s u m e d  to  b e  

p e r m i s s i b l e  u n d e r  th is  t e s t .  I f  a n  e x p l i c i t  

g u a r a n t e e  d o e s  n o t  e x i s t  a n d  i f  th e  t a x  i s  

a p p l ie d  a t  a  r a t e  t h a t  i s  in  e x c e s s  o f  6  

p e r c e n t  o f  th e  r e v e n u e  r e c e i v e d  b y  th e  

t a x p a y e r ,  w e  w i l l  a p p ly  th e  s e c o n d  

p r o n g  o f  t h e  t e s t  to  d e t e r m i n e  i f  a n  

i n e x p l i c i t  g u a r a n t e e  e x i s t s  in  v io l a t i o n  

o f  th e  h o ld  h a r m l e s s  p r o v is io n .

U n d e r  th e  s e c o n d  p r o n g , a  n u m e r i c a l  

t e s t  w o u ld  d e e m  a  h o ld  h a r m l e s s  

s i t u a t io n  to  e x i s t  w h e n  M e d i c a id  r a t e s  

a r e  u s e d  to  r e p a y  ( w i t h i n  a  1 2 - m o n th  

p e r io d )  a t  l e a s t  7 5  p e r c e n t  o f  p r o v i d e r s  

f o r  a t  l e a s t  7 5  p e r c e n t  o f  t h e i r  t o t a l  t a x  

c o s t .  W e  h a v e  s e l e c t e d  th is  l e v e l  

b e c a u s e  w e  t h in k  it  s t r i k e s  a  r e a s o n a b l e  

b a l a n c e  b e t w e e n  o u r  n e e d  to  a s s u r e  t h a t  

S t a t e s  d o  n o t  u s e  M e d i c a id  r a t e s  to  

r e p a y  p r o v id e r s  f o r  t a x  c o s t s  in  a  w a y  

n o t  p e r m it t e d  u n d e r  th e  s t a t u t e ,  a n d  o u r  

d e s i r e  to  p e r m it  S t a t e s  f l e x i b i l i t y  in  th e  

d e s ig n  o f  t h e i r  t a x  a n d  p a y m e n t  

p r o g r a m s .  I t  is  o u r  b e l i e f  t h a t  th i s  

r e q u ir e m e n t  w i l l  l a r g e l y  a f f e c t  o n ly  

t h o s e  t a x  p r o g r a m s  p l a c e d  o n  I C F s /M R ,  

b u t  m a y  n o t  i m p a c t  o n  e v e r y  S t a t e .  W e  

w o u ld  n o t  e x p e c t  th e  7 5 /7 5  c r i t e r i o n  to  

a f f e c t  t a x e s  o n  c l a s s e s  o f  p r o v i d e r s  in  

w h i c h  a t  l e a s t  2 5  p e r c e n t  o f  p r o v i d e r s  d o  

n o t  p a r t i c i p a t e  in  M e d i c a i d  a t  a n y  

s i g n i f i c a n t  l e v e l .  I f ,  a s  o f  D e c e m b e r  2 4 ,



55130 Federal Register /  Vol. 57, No. 227 /  T u e sd a y , N o v e m b e r 24, 1992 /  R u les  a n d  R eg u la tio n s

1992, a State has enacted a tax  in excess 
of 6 percent that does not meet these 
requirements, HCFA will not disallow 
funds received by the S tate resulting 
from the tax if the State modifies the tax 
to comply with this requirem ent by April
1,1993. If by April 1,1993, the tax is not 
modified, funds received by States on or 

' after April 1,1993, will be disallow ed. 
HCFA has selected this date  to permit 
S tates time to come into compliance 
with the requirem ent.

In implementing this provision, the 
test will be applied to all providers in 
the class (or classes) subject to the tax. 
The test will be determ ined by 
comparing M edicaid rates to providers 
before the imposition of the tax to the 
M edicaid paym ent rates paid  to 
providers after the tax.

To illustrate how this test would be 
applied, a State, upon request from 
HCFA, Would be required to supply the 
following information for each provider 
subject to the tax:

• The average M edicaid rate  paid  to 
the facility in the period prior to the '  
im position of the tax;

• The average M edicaid rate  paid to 
the facility within twelve m onths of the 
im position of the tax; and

• The num ber of rate  units (i.e. days, 
discharges, charges) in the year prior to 
imposition of the tax.

• The paym ent for each provider to 
which the tax cost would be com pared 
would be calculated by multiplying the 
difference in  the rates (# 2 -# l)  by the 
m easure of utilization (#3).

This test would com pare each 
provider’s tax  paym ent to its M edicaid 
rate  increase over a 12-month period. By 
using prior year’s utilization, the test 
would not be affected by increases in 
utilization subsequent to the tax. If a 
S tate’s tax and paym ent program were 
determ ined to violate the num erical test, 
all of the revenue received by the State 
from the taxpayers would be 
disallowed. In applying the hold 
harm less provision to State tax 
programs, HCFA will not apply any 
num erical test before the effective date  
of these regulations. Offsets from FFP 
m ade under this test will only be m ade 
after the effective date  of the 
regulations.

R e p o r tin g  R e q u ir e m e n ts

Section 4 of Public Law 102-234 
am ended section 1903(d) of the Act to 
require that each S tate submit 
inform ation related  to provider-related 
donations received and health  care- 
related  taxes collected by the S tate or 
units of local governm ent during the 
Federal fiscal year. In a new  § 433.74, 
Reporting requirem ents, w e are 
requiring that, beginning with the first

quarter of Federal fiscal year 1993, each 
State must subm it to HCFA quarterly 
summ ary information on the source and 
use of provider-related donations 
(including all bona fide and “presum ed 
to be bona fide” donations) received 
and health  care-related taxes collected. 
Each S tate must also provide any 
additional information requested by the 
Secretary related to any other donations 
m ade by, any taxes im posed on, health 
care providers. Each S tate m ust provide 
this information with its regular 
quarterly budget and expenditure 
reporting, in accordance with the forms 
and procedures established by HCFA in 
section 2600 of the State M edicaid 
M anual. S tates’ reports m ust present a 
complete, accurate, and full disclosure 
of all of their donation and tax program s 
and expenditures. If a S tate fails to 
comply with these reporting 
requirem ents, future grant aw ards will 
be reduced by the amount of FFP HCFA 
estim ates is attributable to the sums 
raised by tax and donation program s as 
to which the S tate has not reported 
properly, until such time as the State 
complies with the reporting 
requirem ents. Deferrals a n d /o r 
disallow ances of equivalent am ounts 
m ay also be im posed with respect to 
quarters for which the S tate has failed 
to report properly. Unless otherw ise 
prohibited by law, FFP for those 
expenditures will be released w hen the 
S tate  complies with all reporting 
requirem ents.

Information on the source and use of 
provider-related donations received and 
health  care-related taxes collected for 
S tate fiscal year 1992 w as obtained in a 
request m ade on M ay 6,1992, to the 
States for purposes of calculating 
applicable State transition period limits. 
Instead of continuing this type of 
reporting process, we have incorporated 
this reporting into the S tates’ norm al 
budget and expenditure reporting 
processes and cycles. If, subsequent to a 
S tate’s initial report, a S tate determ ines 
that it inadvertently  omitted estim ates 
for either donation program s applicable 
to State fiscal year 1992 (for which 
docum entation existed showing the 
program w as in effect as of Septem ber 
30,1991) or for tax program s enacted  as 
of Novem ber 22,1991, a State m ust * 
submit this informatiorvto HCFA within 
90 days after publication of these 
interim  final rules. HCFA will then 
analyze this data  and recalculate  the 
applicable S tate’s transition period limit.

W hile we are  requiring S tates to only 
report summ ary inform ation on a 
quarterly basis, S tates m ust m aintain, in 
readily review able form, supporting 
docum entation that provides a detailed 
description and legal basis for each

donation and tax program being 
reported, along with the source and use 
of all donations received and taxes 
collected. This information must be 
m ade available to Federal reviewers 
upon request.

C o n s u lta tio n  W ith  S ta te s

Section 5(c) of Public Law 102-234 
required HCFA to consult with the 
States before issuing regulations to 
implement the legislation. W e have met 
this requirem ent by conducting a series 
of m eeting with representatives of the 
National Governors Association, the 
National Council of S tate Legislatures, 
the National Association of Counties, 
the National A ssociation of State Budget 
Officers, and the Am erican Public 
W elfare Association. During these 
meetings, HCFA received w ritten and 
oral input from these groups concerning 
the issues involved in developing these 
rules. To the extent possible, their views 
and ideas have been accom m odated in 
the rules.

W e also met with representatives of 
hospital organizations, including the 
Am erican Hospital Association, the 
Am erican Public Hospital Association, 
and the National A ssociation of 
Children’s H ospitals and related  
institutions, concerning the issues 
involved in implem enting the statute. 
Again, to the extent possible, their 
view s and ideas have been 
accom m odated in the rules. These 
organizations were helpful in providing 
the perspective of hospitals concerning 
the donations and taxes and DSH 
paym ent requirem ents.

III. Disproportionate Share H ospitals

G e n e r a l R u le

Among the hospitals that agree to 
provide services to M edicaid recipients 
are certain  hospitals that, because of 
their geographic location or various 
other reasons, serve a larger num ber of 
M edicaid recipients and other low- 
income individuals than  other hospitals. 
These hospitals are  referred to as 
disproportionate share  hospitals (DSHs). 
Because DSHs provide services to a 
large population of M edicaid recipients 
and other low-income individuals, they 
are  faced with special financial needs.

Section 19Q2(a)(13)(A) of the Act 
requires S tates to assure that their 
M edicaid paym ent rates take into 
account the situation of hospitals 
serving a disproportionate num ber of 
low-income patients with special needs.

Section 1923 of the Act contains a 
Federal definition of DSHs, delineates 
specific requirem ents that DSHs must 
m eet to receive paym ent adjustm ents,
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a n d  s p e c i f ie s  fo r m u la s  fo r  S ta t e s  to  u s e  

to  m a k e  p a y m e n t a d ju s tm e n ts  to  D S H s .  
U n d e r  s e c t io n  1 923  o f  th e  A c t , S ta t e s  a r e  
fr e e  to  e s ta b lis h  th e ir  o w n  cr iter ia  for  

d e te r m in in g  w h e th e r  a  h o s p ita l q u a lifies , 
a s  a  D S H , su b je c t  to  c e r ta in  s ta tu to r ily  

im p o se d  m in im u m s s p e c i f ie d  in  s e c t io n  
1 9 23(b ) o f  th e  A c t . In a c c o r d a n c e  w ith  
s e c t io n  1 9 2 3 (c ) o f  th e  A c t , S ta t e s  a re  

a ls o  fr e e  to  c h o o s e  o n e  o f  th ree  p a y m e n t  
fo r m u la s  to  c a lc u la te  th e  a m o u n t o f  th e  
p a y m e n t a d ju s tm e n t e a c h  D S H  r e c e iv e s .

Prior to the enactm ent of Public Law 
1 0 2 -2 3 4 , DSH paym ent adjustm ents 
were not subject to Federal limitations. 
Section 1902(h ), in part, prohibited the 
Secretary  from imposing an upper 
paym ent limit" for DSHs. As a result,
DSH paym ents have substantia lly  
increased. Therefore, the Congress 
found it necessary  to impose limits on 
these paym ents.

S e c t io n  3  o f  P u b lic  L a w  1 0 2 -2 3 4  
e s t a b lis h e d  lim its  o n  th e  a m o u n t o f  

F e d e r a l f in a n c ia l p a r t ic ip a t io n  (FFP) 
a v a i la b le  fo r  e x p e n d itu r e s  m a d e  to  
D S H s. P rior to  e n a c tm e n t o f  th is  

le g is la t io n , th e r e  w e r e  n o  im p o se d  le g a l  

lim its  o n  M e d ic a id  D S H  p a y m e n ts . T h e  
p r o v is io n s  o f  s e c t io n  3 o f  P u b lic  L a w  
1 0 2 -2 3 4  a f fe c t in g  D S H  p a y m e n ts  a p p ly  
to  a ll 5 0  S ta te s  a n d  th e  D istr ic t  o f  

C o lu m b ia , b u t n o t to  a n y  S ta te  w h o s e  
e n tir e  M e d ic a id  p rogram  is  o p e r a te d  
u n d er  a  w a iv e r  g r a n te d  u n d er  s e c t io n  
1115 o f  th e  A c t.

S p e c if ic a lly , s e c t io n  3 (a )  o f  P u b lic  

L a w  1 0 2 -2 3 4  d e le t e d  th e  p r o h ib itio n  o n  
a n  u p p er  p a y m e n t lim it for  D S H s  from  
s e c t io n  1 9 02 (h ) o f  th e  A c t. S e c t io n  3 (b )  

o f  P u b lic  L a w  1 0 2 -2 3 4  a d d e d  s u b s e c t io n
(f) to  s e c t io n  1923  o f  th e  A c t  w h ic h  

im p o s e s  tw o  r e s tr ic t io n s  on  D S H  

p a y m e n ts . One r e s tr ic tio n  is  a p p lic a b le  
from  Jan u ary  1 ,1 9 9 2  th rou gh  S e p te m b e r
3 0 .1 9 9 1 . A  second restriction goes into 
e f f e c t  on O ctober 1 ,1992.

T h e  first D S H  re str ic tio n , e f f e c t iv e  
from  Jan u ary  1 ,1 9 9 2  throu gh  S e p te m b e r
3 0 .1 9 9 2 , places a m oratorium on DSH 
plans. Section 1923(f)(1 ) of the Act 
provides that S tates m ay receive FFP for 
DSH paym ents during the moratorium 
period only if the paym ents w ere m ade 
in accordance with one of the following:

A S ta te  p lan  in effect by S ep tem ber 30,
1991.

A  State plan am endm ent subm itted to 
HCFA by Septem ber 30,1991.

A  State plan am endm ent or m odification  
subm itted to HCFA betw een  O ctober 1,1991  
and N ovem ber 26,1991, if the am endm ent or 
m odification w as intended to limit the S tate’s  
definition o f D SH s to  those hospitals w ith  
M edicaid inpatient utilization rates or low - 
incom e utilization rates (a s defined in section  
1923(b) of the A ct) at o r ab ove the statew ide  
arithm etic m ean. A DSH paym ent 
m ethodology estab lished  and in effect a s of 
Septem ber 30,1991, or in accordance w ith

S ta te  law  en ac ted  o r S ta te  regu la tions 
ad o p ted  a s  o f  S eptem ber 3 0 ,1 9 9 1 .

A S tate  p lan  am endm ent th a t increased  
DSH p ay m en ts  to  com ply w ith  th e  m inim um  
paym ent requirem ent d escrib ed  in  section  
1 9 2 3 ( c ) ( 1 )  of th e  A c t ,  w hich  p rov ides for a  

paym ent ad justm ent b a sed  o n  th e  form ula 
used in the M edicare program .

The second DSH restriction, effective 
October 1 ,1 9 9 2 , establishes both 
national and S ta te  limits on DSH 
paym ents. The national limit is 
established a t 12 percent of the total 
am ount o f m edical assistance 
expenditures paid  under M edicaid S tate 
plans during the Federal fiscal year. For 
the calculation of this limit, State 
adm inistra tive costs, by law, a re  
excluded from m edical assistance 
expenditures for this purpose.

In g e n e r a l, th e  S ta t e  lim it is  s im ila r ly  
s e t  a t  1 2  p e r c e n t  o f  a  S ta te ’s  m e d ic a l  
a s s is t a n c e  e x p e n d itu r e s  (e x c lu d in g  

a d m in is tr a t iv e  c o s t s ) .  H o w e v e r , e a c h  
S ta te ’s  D S H  lim it i s  b a s e d  o n  th e  f is c a l  
y e a r  1 9 9 2  D S H  e x p e n d itu r e s . S e c t io n  

1 9 23(f)(4 )(C ) o f  th e  A c t  d e f in e s  a  S ta te  
b a s e  a llo tm e n t a s  th e  to ta l a m o u n t o f  

D S H  p a y m e n t a d ju s tm e n ts  e l ig ib le  for  
F e d e r a l m a tc h in g  d u r in g  F e d e r a l f is c a l  

y e a r  1 982  o r  $1 m illio n , w h ic h e v e r  is  
g rea ter . S ta t e s  w ith  D S H  p a y m e n ts  
d u r in g  F e d e r a l f is c a l  y e a r  1992  a b o v e  

th e  1 2 p e r c e n t  lim it a r e  d e f in e d  in  
s e c t io n  1 9 2 3 (f)(4 )(A ) o f  th e  A c t  a s  “h ig h -  

D S H  S ta te s .” In a c c o r d a n c e  w ith  s e c t io n  
1923(f)(2 )(B ) o f  th e  A c t , S ta t e s  th a t a r e  
d e s ig n a te d  a s  " h igh -D S H  S ta t e s ” w il l  

h a v e  D S H  p a y m e n t  a d ju s tm e n ts  lim ite d  
to  th e  S ta t e  b a s e  a llo tm e n t .

S ta t e s  w ith  a g g r e g a te  D S H  p a y m e n ts  
b e lo w  th e  1 2  p e r c e n t lim it a r e  re ferred  
to  a s  “ lo w -D S H  S ta te s .” S e c t io n  

1 9 2 3 (f)(2 )(A ) o f  th e  A c t  p r o v id e s  th a t  
th e s e  S ta t e s  a r e  p e r m itte d  to  in c r e a s e  

D S H  p a y m e n ts  to  th e  e x te n t  th e ir  

M e d ic a id  p ro g ra m s g r o w , a n d  to  th e  
e x te n t  th a t th e  su m  o f  a ll  S ta t e s ’ D S H  
lim its  d o  n o t e x c e e d  th e  n a t io n a l 1 2  
p e r c e n t  lim it. T h e  p re lim in a ry  n a tio n a l  
D S H  lim it a n d  th e  p re lim in a ry  S ta te -  
s p e c i f ic  D S H  lim its  a r e  c a lc u la te d  

p r o s p e c t iv e ly , b e fo r e  th e  b e g in n in g  o f  
th e  F e d e r a l f is c a l  y e a r  (i .e ., O c to b e r  1). 
T h e s e  p re lim in a ry  lim it c a lc u la t io n s  w il l  
b e  u p d a te d  a n d  p u b lish e d  in  th e  F e d e r a l  
R e g is te r  b y  A p r il 1 o f  e a c h  y e a r  a n d  

s u b s e q u e n t ly  r e c o n c i le d  to  a c tu a l  
e x p e n d itu r e s  b y  A p r il 1 o f  th e  fo l lo w in g  
y ea r . T h e  p re lim in a ry  F e d e r a l f i s c a l  y e a r  
1993 lim its  w il l  b e  u p d a te d  a n d  

p u b lish e d  b y  A p r il 1 ,1 9 3 3 , a n d  th e  fin a l 
F e d e r a l f is c a l  y e a r  1993  lim its  w i l l  b e  
p u b lish e d  A p r il 1 ,1 9 8 4 .

In c a lc u la t in g  b o th  th e  p re lim in a ry  

a n d  f in a l l im its , D S H  e x p e n d itu r e s  w il l  
b e  c a p p e d  a t 1 2  p e r c e n t in  a c c o r d a n c e  
w ith  th e  s ta tu to r y  re q u ir e m e n ts . If, in  
à n y  y e a r , D S H  e x p e n d itu r e s  e x c e e d  1 2

percent, HCFA will proportionally 
reduce the S tate  DSH allotm ents for all 
S tates (that is, both high-DSH and lo w -  

DSH States) to  ensure that the cap  does 
n o t  exceed the 12 percent sta tu to ry  limit.

Section 3 (b )(1 ) of Public Law 1 0 2 -2 3 4  

added  a provision in section 
1923(f)(1 )(C ) of the Act that requires the 
Secretary, before the beginning of each 
Federal fiscal y ear (beginning with f i s c a l  

year 1993), to estim ate and  publish in 
the Federal R e g is te r  the national DSH 
paym ent limit and each S ta te’s 
allotm ent within that DSH limit.

S e c t io n  3 (c )  o f  P u b lic  L a w  1 0 2 -2 3 4  

a m e n d e d  s e c t io n  1 9 23 (b ) o f  th e  A c t  b y  
a d d in g  a  n e w  p ara g ra p h  (4) w h ic h  

p r o h ib its 'H C F A  from  restr ic tin g  a  

S ta t e ’s  a u th o r ity  to  d e s ig n a te  h o s p ita ls  

a s  D S H s . In  lig h t o f  th is  r e str ic tio n , 
s e c t io n  3 (e )(2 )  o f  P u b lic  L a w  1 0 2 -2 3 4  

p r o v id e d  th a t th e  p r o p o s e d  r e g u la t io n s  
th a t th e  D e p a r tm e n t h a d  is s u e d  o n  
O c to b e r  3 1 ,1 9 9 1  (56  FR 56141) r e la t in g  

to  th e  s ta n d a r d s  fo r  d e f in in g  D S H s  
u n d er  th e  M e d ic a id  p ro g ra m  b e  

w ith d r a w n  a n d  c a n c e l le d .  T h is  

p r o p o s e d  ru le  w o u ld  h a v e  p r o h ib ite d  
S ta t e s  from  d e f in in g  a s  D S H s  a n y  

h o s p ita l  w h o s e  M e d ic a id  o r  lo w - in c o m e  
u tiliz a t io n  w a s  b e lo w  th e  s t a t e w id e  

a r ith m e tic  m e a n , in  a c c o r d a n c e  w ith  

s e c t io n  3 (e )(2 )  o f  P u b lic  L a w  1 0 2 -2 3 4 , 
th e  D e p a r tm e n t p u b lish e d  in  th e  F e d e r a l  
R e g is te r  o n  D e c e m b e r  9 ,1 9 9 1  (5 6  FR  

64228) a  n o t ic e  w ith d r a w in g  th e  O c to b e r
3 1 ,1 9 9 1  p r o p o s e d  ru le .

Provisions o f the Interim F in a l Rule

T o  in terp ret th e  s ta tu to r y  p r o v is io n s  
o f  P u b lic  L a w  1 0 2 -2 3 4  re g a r d in g  D S H  

p a y m e n t lim its , w e  a r e  a d d in g  a  n e w  
su b p a r t E to  p art 4 4 7  e n t i t le d  “P a y m e n t  

A d ju s tm e n ts  fo r  H o s p ita ls  th a t S e r v e  a  

D isp r o p o r t io n a te  S h a r e  o f  L o w -In c o m e  
P a t ie n ts .” U n d e r  th e  n e w  su b p a r t E» w e  

a r e  a d d in g  a  n e w  § 447 .296 , L im ita tio n  
o n  a g g r e g a te  p a y m e n ts  for  

d is p r o p o r t io n a te  sh a r e  h o s p ita ls  for  th e  
p e r io d  Jan u ary  1 ,1 9 9 2  throu gh  

S e p te m b e r  3 0 ,1 9 9 2 . T h is  s e c t io n  

p r o v id e s  th e  a p p lic a b le  lim its  o n  D S H  
p a y m e n ts  for  th e  m o ra to r iu m  p e r io d  in  

e f f e c t  Jan u ary  1 ,1 9 9 2  throu gh  S e p te m b e r
3 0 ,1 9 9 2 . In  a d d it io n , th is  s e c t io n  

d e s c r ib e s  th e  s p e c i f ic  c r ite r ia  th a t  

d e te r m in e s  th e  a v a ila b il it y  o f  F F P  for  
D S H  p a y m e n ts  d u rin g  th is  p er io d . U n d e r  

§ 447 .296 , FFP ia a v a i la b le  far  D S H  

p a y m e n ts  m a d e  d u r in g  th e  p e r io d  
January 1 ,1 9 9 2  th rou gh  S e p te m b e r  30, 
1992, o n ly  if  th e  p a y m e n ts  a re  m a d e  in  

a c c o r d a n c e  w ith  s e c t io n s  1 9 0 2 (a )fl-3 |A )  
a n d  1.923 o f  th e  A c t  a n d  a r e  b a s e d  o n  
o n e  o f  th e  fo llo w in g :

• A S ta te  plan in effect by Septem ber
3 0 ,1 9 9 1 .
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•  A  S ta te  p la n  a m e n d m e n t su b m itte d  
to  H G F A  b y  S e p te m b e r  3 0 .1 9 9 1 .

• A  S ta te  p la n  a m e n d m e n t or  

m o d if ic a t io n  su b m itte d  to  H G FA  
b e tw e e n  O c to b e r  1 ,1 9 9 1  a n d  N o v e m b e r
2 6 ,1 9 9 1 , if  th e  a m e n d m e n t or  
m o d if ic a t io n  w a s  in te n d e d  to  lim it th e  

S ta t e ’s  d e f in it io n  o f  D S H s  to  th o se  
h o s p ita ls  w ith  M e d ic a id  in p a tie n t  
u tiliz a t io n  r a te s  or  lo w - in c o m e  
u tiliz a t io n  r a te s  (a s  d e f in e d  in  s e c t io n  

1923(b ) o f  th e  A ct) a t  or  a b o v e  th e  - 
s ta te w id e  a r ith m etic  m ea n .

•  A  D S H  p a y m e n t m e th o d o lo g y  
e s t a b lis h e d  a n d  in  e f fe c t  a s  o f  
S e p te m b e r  3 0 ,1 9 9 1 , or  in  a c c o r d a n c e  
w ith  S ta te  la w  e n a c te d  or S ta te  

r e g u la t io n s  a d o p te d  a s  o f  S e p te m b e r  30.
1991.

•  A  S ta te  p la n  a m e n d m e n t su b m itte d  
d u rin g  th e  m o rator iu m  p e r io d  (January 1, 
1992 through  S e p te m b e r  3 0 ,1 9 9 2 )  th at  

in c r e a s e s  a g g r e g a te  D S H  p a y m e n ts  to  
th e  m in im u m  p a y m e n t a d ju s tm en t  
s p e c if ie d  in  s e c t io n  1923(c)(1 ) o f  th e A ct. 
F or th is  p u rp o se , w e  are  d e fin in g  
“m in im u m  p a y m e n t a d ju s tm en ts"  a s  th e  
a g g r e g a te  p a y m e n t a d ju s tm e n ts  req u ired  
u n d er  s e c t io n  1923(c)(1 ) o f  th e A c t  for  
th o s e  h o s p ita ls  th a t m e e t  th e  F ed era l  
D S H  d e fin it io n , a s  d e s c r ib e d  in  s e c t io n  
1923(b ) o f  th e  A c t. In ord er  to  c a lc u la te  
th is  m in im u m  p a y m e n t a m o u n t, S ta te s  
w ill  n e e d  to  d e te r m in e  th e  p a y m e n t  
a d ju s tm e n t th a t th e  M ed ic a r e  
m e th o d o lo g y  d e s c r ib e d  in  s e c t io n  
1923(c)(1 ) o f  th e  A c t  w o u ld  y ie ld  for  
e a c h  h o sp ita l th a t q u a lif ie s  a s  a  D S H , in  
a c c o r d a n c e  w ith  th e  F e d era l D S H  
d e fin it io n  d e s c r ib e d  in  s e c t io n  1923(b ) o f  
th e  A ct. T h e  su m  to ta l o f  th e s e  h o sp ita l-  
s p e c if ic  c a lc u la t io n s  is  th e  a g g reg a te  
m in im u m  p a y m e n t a m o u n t a d ju s tm en t  
u n d er  s e c t io n  1923 (c)(1 ) o f  th e  A ct.

In ord er  for  a  S ta te  to  b e  a b le  to  
a m e n d  its  S ta te  p la n  d u rin g  th e  
m ora to r iu m  p e r io d  to  m e e t  th e  m in im u m  
p a y m e n t req u ir e m e n ts  o f  s e c t io n  
1923(c)(1 ) o f  th e  A ct, th e  S ta te  w ill  n e e d  
to  d e m o n s tr a te  th a t its  a g g reg a te  
d isp r o p o r tio n a te  sh a r e  p a y m e n ts  are  
b e lo w  th e  a g g r e g a te  m in im u m  p a y m e n t  
a m o u n t c a lc u la te d  for fe d e r a lly -  
q u a lif ie d  D S H s, a s  d e s c r ib e d  a b o v e . W e  
b e lie v e  th a t th is  in terp re ta tio n  o f  th e  
m in im u m  p a y m e n t  r eq u irem en ts  is  in  
k e e p in g  w ith  th e  C o n g r e s s io n a l in te n t o f  
P u b lic  L aw  1 0 2 -2 3 4  to lim it D S H  
p a y m e n ts .

It is  im p o rta n t to  n o te  th a t th is  
d e f in it io n  o f  th e  req u ired  m in im u m  
p a y m e n t a m o u n t is  m e r e ly  a  p a y m e n t  
a d ju s tm e n t lim ita tio n  th a t is  to  b e  u se d  
in  m ea su r in g  th e  a m o u n t o f  p a y m e n t  
in c r e a s e s  th a t c a n  b e  a l l o w e d  d u rin g  th e  

m ora to r iu m  p e r io d . T h is  p r o v is io n  d o e s  
n o t  lim it S ta t e s ’ f le x ib ility  in  d e s ig n a tin g  
h o s p ita ls  a s  D S H s. R ath er, it e s t a b l is h e s  
c r iter ia  for  a p p r o v a b il ity  o f  S ta te  p la n

a m e n d m e n ts  d u rin g  th e  m orator iu m  

p er io d .
A fter  c o n su lta t io n  w ith  S ta te s , w e  

h a v e  id e n t if ie d  th e  fo llo w in g  a d d it io n a l  
c ir c u m sta n c e s  u n d er  w h ic h  a S ta te  D S H  

p la n  a m e n d m e n t c a n  b e  a p p r o v e d  
d u rin g  th e m o rator iu m  period :

A State plan am endm ent that provides for 
redistribution o f DSH paym ents may be 
approved if the State docum ents to HCFA’s 
satisfaction  that its DSH paym ents under the 
State plan, as am ended, pays no more in the 
aggregate than the amount that would have 
been paid to DSHs prior to the redistribution  
plan am endm ent and does not result in 
additional Federal expenditures.

•  A  S ta te  p la n  a m e n d m e n t th a t  

p ro v id e sT o r -r e d u c tio n s  in  D S H  

p a y m e n ts .
B a se d  o n  th e s e  S ta te  c o n su lta t io n s ,  

q u e s t io n s  r a is e d  b y  S ta te s , a n d  S ta te  
p la n  a m e n d m e n ts  su b m itte d  to  H G F A  
c o n c e r n in g  red is tr ib u tio n  a n d  red u c tio n  

o f  p a y m e n t is s u e s , w e  a re  p erm ittin g  

S ta te s  to  a m e n d  S ta te  p la n s  du rin g  th e  
m orator iu m  p e r io d  th a t in v o lv e  th e  
a b o v e  tw o  c ir c u m sta n c e s . A lth o u g h  th e  

a b o v e  tw o  c ir c u m sta n c e s  w e r e  n o t  

s p e c if ic a l ly  p r o v id e d  for in  th e  s ta tu te ,  
w e  b e lie v e  th e  p o lic y  d e s c r ib e d  a b o v e  
o f  p erm ittin g  r e d is tr ib u t io n s  a n d  

r e d u c tio n s  o f  D S H  p a y m e n ts  d u rin g  th e  
m o rator iu m  p e r io d  d o e s  n o t v io la te  
P u b lic  L aw  1 0 2 -2 3 4 . It is  ou r  b e l ie f  th at 

th is  p o lic y  is  in  k e e p in g  w ith  th e  
C o n g r e s s ’ in te n t in  p a ss in g  P u b lic  L aw  

1 0 2 -2 3 4 . W e  b e lie v e  th is  p o lic y  
m a in ta in s  S ta te  f le x ib ility  in  
d eterm in in g  D S H  p a y m e n ts  w h ile  
lim itin g  a g g reg a te  D S H  p a y m e n ts  to  
c o m p ly  w ith  th e  n e w  D S H  lim its  

e s ta b lis h e d  b y  s e c t io n  1923(f) o f  th e  A ct.
O n ly  S ta te  p la n  a m e n d m e n ts  th a t  

s a t is f y  o n e  o f  th e  s p e c if ic  cr iter ia  

d e s c r ib e d  a b o v e  m a y b e  a p p r o v e d  du rin g  
th e  m o rator iu m  p e r io d  o f  January  1 ,1 9 9 2  
through  S e p te m b e r  3 0 .1 9 9 2 . H o w e v e r ,  
w e  b e l ie v e  it is  im p o rta n t to  p o in t o u t  
th a t S ta te s  m a y  r e v is e  D S H  

a m e n d m e n ts  p erm itted  u n d er  th is  
s e c t io n  a s  m a y  b e  n e c e s s a r y , su b je c t  to  
th e  a b o v e  lim ita t io n s , to  r e sp o n d  to  a  
H G F A  r e q u e s t  for  a d d it io n a l  

in fo rm a tio n .
W e  h a v e  a d d e d  a n e w  § 447 .297 , 

L im ita tio n s  o n  a g g r e g a te  p a y m e n ts  for  

d isp r o p o r t io n a te  sh a r e  h o sp ita ls  
b e g in n in g  O c to b e r  1 ,1 9 9 2 , in  w h ic h  w e  

s p e c ify  th e  n a t io n a l a n d  S ta te  D S H  
p a y m e n t lim its , b e g in n in g  O c to b e r  1, ,
1992. T h e  p r o v is io n s  in  th is  s e c t io n  
a p p ly  to  th e  50  S ta te s  a n d  th e  D is tr ic t  o f  
C o lu m b ia . H o w e v e r , th e  p r o v is io n s  d o  

n o t a p p ly  to  a n y  S ta te  w h o s e  en tire  
M e d ic a id  program  is  o p e r a te d  u n d er  a  
w a iv e r  g r a n te d  u n d er  s e c t io n  1115 o f  th e  
A ct. A t th e  p r e se n t  tim e, th is  e x c e p t io n  
is  lim ite d  to  A r izo n a .

In § 447 .297(b ), w e  s p e c ify  th e  
n a tio n a l p a y m e n t lim it o n  a g g r e g a te  

D S H  p a y m e n ts  for  a n y  F e d era l f is c a l  
y e a r  b e g in n in g  o n  or a fter  O c to b e r  1, 
1992. T h e  p re lim in a ry  n a tio n a l c a p  for  
D S H  p a y m e n ts  in  a n y  F e d era l f is c a l  

y e a r  b e g in n in g  o n  or  a fte r  O c to b e r  1.
1992 is  e q u a l to  12 p e r c e n t o f  to ta l 
m e d ic a l a s s is t a n c e  e x p e n d itu r e s  
(e x c lu d in g  a d m in is tr a t iv e  c o s t s )  th a t a re  

p r o je c te d  to  b e  m a d e  du rin g  th e  F ed e r a l  
f is c a l y e a r  u n d er  S ta te  p la n s .
P r o je c tio n s  w il l  b e  m a d e  b y  H C F A  prior  
to  O c to b e r  1 o f  e a c h  y e a r . A s  e x p la in e d  

la te r  in  th is  p rea m b le , th e  p r o je c t io n  o f  
th e  n a tio n a l m e d ic a l a s s is t a n c e  

e x p e n d itu r e s  w ill  b e  u p d a te d  a n d  

p u b lish e d  in  th e  Federal Register by  
A p ril 1 du rin g  e a c h  y e a r  to  w h ic h  th e  
p ro je c t io n  a p p lie d  a n d  r e c o n c i le d  to  

a c tu a l e x p e n d itu r e s  b y  A p ril 1 o f  th e  
fo llo w in g  y ea r . F or e x a m p le , th e  

p re lim in a ry  F e d era l f is c a l  y e a r  1993  
lim it w ill  b e  u p d a te d  a n d  p u b lish e d  in  

th e  Federal Register b y  A p r il 1 ,1 9 9 3 .
T h e  fin a l F e d e r a l f is c a l  y e a r  1993  

n a tio n a l lim it w il l  b e  d e te r m in e d  b a s e d  
o n  F e d era l f is c a l  y e a r  1992 e x p e n d itu r e  

d a ta  r e v ie w e d  a n d  a d ju s te d  b y  H G F A  
th rou gh  D e c e m b e r  3 1 ,1 9 9 3 . T h e  fin a l  
F e d era l f is c a l  y e a r  1993  lim it w ill  b e  
p u b lish e d  in  th e  Federal R e g is te r  b y  

A p ril 1 ,1 9 9 4 .

In a d d it io n  to  th e  n a tio n a l lim it, th ere  
is  a  s p e c if ic  S ta te  lim it for  e a c h . S ta te . 
T h e  S ta te  lim it is  a  s p e c if ie d  a m o u n t o f  
D S H  p a y m e n ts  a b o v e  w h ic h  FFP w ill  

n o t b e  a v a ila b le . T h is  lim it is  c a l le d  th e  
“S ta te  D S H  A llo tm e n t’’ a n d  is  d e s c r ib e d  

in  n e w  § 4 47 .297 (c). In a c c o r d a n c e  w ith  
th is  s e c t io n , th e  D S H  a llo tm e n t for  a n y  

S ta te  is  lim ite d  to  12  p e r c e n t  o f  th e  
S ta t e ’s  to ta l m e d ic a l a s s is t a n c e  
e x p e n d itu r e s  (e x c lu d in g  a d m in is tr a t iv e  
e x p e n d itu r e s ) , u n le s s  th e  S ta te  is  

c la s s if ie d  a s  a  “h ig h -D S H  S ta t e .” A s  
d is c u s s e d  p r e v io u s ly  in  th is  p r e a m b le , a  

h ig h -D S H  S ta te  i s  a  S ta te  w h o s e  S ta te  
b a s e  a llo tm e n t e x c e e d s  th e  12  p e r c e n t  
lim it. H ig h -D S H  S ta te s  w il l  h a v e  th e ir  
S ta te  D S H  a llo tm e n t b a s e d  o n  th e  

a g g r e g a te  d o lla r  a m o u n t o f  D S H  
p a y m e n ts  m a d e  in  F e d e r a l f is c a l  y e a r  
1992, A  p re lim in a ry  D S H  a llo tm e n t for  
e a c h  S ta te  w il l  b e  p u b lish e d  b y  O c to b e r  

1 o f  e a c h  F e d e r a l f is c a l  y ea r .

A fte r  c o n su lt in g  w ith  S ta te s , w e  h a v e  

a d d e d  a  p r o c e s s  in  § 447 .297 (d ) o f  our  
r e g u la t io n s  to  r e v is e  th e  p re lim in a ry  
D S H  a llo tm e n t . U n d e r  th is  p r o c e s s , . 
H C F A  w ill  r e v is e  th e  p re lim in a ry  

p r o je c t io n s  a t tw o  p o in ts  in  th e  F e d e r a l  
f is c a l  y e a r . H C F A  w il l  c a lc u la te  an  

u p d a te  to  it s  p re lim in a ry  p r o je c t io n s  
b a s e d  o n  F eb ru a ry  M e d ic a id  b u d g e t  
s u b m is s io n s , a re  r e v ie w e d  a n d  a d ju s te d  
b y  H C F A  if  n e c e s s a r y . B y  A p ril T. H G F A  
w ill  p u b lish  th e  u p d a te d  p re lim in a ry
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national limits and prelim inary S tate  
DSH allotm ents in  the Federal Register. 
This update allow s S tates to make any 
m id-year adjustm ents they deem 
necessary  to their DSH expenditure 
patterns so that they will not 
significantly be over or under their final 
DSH allotm ent.

Based on the inform ation available as  
of the following December 31 , HCFA 
will calculate the final DSH national 12 
percent expenditure limit and  the final 
individual S tate  DSH allotm ents. These 
am ounts will be published in the Federal 
Register by the following April 1. For 
exam ple, the final Federal fiscal year 
1993 national limit and State DSH 
allotm ents will b e  determ ined based  on 
Federal fiscal year 1 992  adjusted 
expenditure data  subm itted through 
December 3 1 ,1 9 9 3 . The final Federal 
fiscal year 1 993  national limits and S tate  
allotm ents will be published in the 
Federal Register by April 1 ,1 9 9 4 ; W e 
will reconcile final S tate  DSH allotm ents 
with actual S tate DSH expenditures. 
Those allotm ents DSH expenditures that 
are  in excess of the final S tate  DSH will 
be disallowed. No adjustm ent will be 
m ade to S tate DSH allotm ents that 
exceed actual DSH paym ents.

For purposes of establishing updated 
national and S tate  lim its for Federal 
fiscal year 1993  to be published in the 
Federal Register by April 1 ,1 9 9 3 , HCFA 
will use actual and projected DSH 
expenditures as reported, review ed, and 
adjusted, if necessary, by HCFA, based 
on the February 1993 M edicaid budget 
submission. Based on these data , HCFA 
will recalculate  the national DSH limit, 
S ta te  allotm ents, and perm issible S tate  
growth. For exam ple, if the prelim inary 
limits were calculated based  on DSH 
expenditures for Federal fiscal year 1992  
of $ 1 .5  million, and the updated 
expenditures report subm itted during 
February 1993 show s Federal fiscal year 
1992 DSH expenditures of $ 2  million, the 
April 1 update  calculations will be 
based on the $ 2  million of DSH 
expenditures. A lso, these April 1 ,1 9 9 3  
updated Federal fiscal year 1992  

calculations will refine the prelim inary 
national DSH expenditure cap  and 
perm issible State growth.

F or F e d e r a l f is c a l  y e a r  1994  a n d  

b e y o n d , th e s e  A p r il 1 u p d a te d  lim its  w il l  
o n ly  re fin e  p e r m is s ib le  S ta te  g r o w th  a n d  
th e  n a t io n a l e x p e n d itu r e  c a p . 
A d d it io n a lly , D S H  p a y m e n t in c r e a s e  
m a d e  b y  S ta te s  to  m e e t  th e  

r e q u ir e m e n ts  o f  s e c t io n  19 2 3 (c )(1 ) o f  th e  
A c t w ill  b e  in c lu d e d . F or e x a m p le , if  th e  

p re lim in a ry  F e d e r a l f is c a l  y e a r  1994  
lim its  c a lc u la te d  p e r m is s ib le  S ta te  
g ro w th  to  b e  5 p e r c e n t , a n d  th e  u p d a te d  

e x p e n d itu r e  rep o r ts  su b m itte d  d u rin g

F eb ru a ry  d e te r m in e  th e  p e r m is s ib le  

S ta te  g r o w th  to  b e  5 .5  p e r c e n t, th e  A p r il 
1 u p d a te d  c a lc u la t io n s  w il l  b e  b a s e d  on  

th e  5 .5  p e r c e n t . A ls o ,  th e  A p r i l  1 u p d a te d  

c a lc u la t io n s  w il l  r e fin e  th e  n a tio n a l  

e x p e n d itu r e  c a p  to  r e fle c t  S ta te  

a g g r e g a te  m e d ic a l a s s is t a n c e  

e x p e n d itu r e s , e x c lu d in g  a d m in is tr a t iv e  
c o s t s .

For Federal fiscal years 1994  and 
beyond, a  S tate’s DSH allotm ent is not 
affected (either increased or decreased) 
by actual DSH expenditures for that 
year. That is, after Federal fiscal year 
1993, a S tate’s DSH allotm ent will 
a lw ays be the prior year’s DSH 
allotm ent increased by a S tate  grow th 
amount and, if available, the 
supplem ental amount.

In accordance with section 
1 9 23(f)(1 )(C ) of the Act, w e are 
specifying in new  § 4 4 7 .2 9 7 (e ) that, prio r 
to the  beginning of each Federal fiscal 
year, HCFA will estim ate and publish In 
the Federal Register a projection of the 
national DSH paym ent limit an d  each 
S tate’s  DSH allotm ent for that year. This 
publication will begin w ith Federal 
fiscal year 1993 and will be published 
before O ctober 1 ,1 9 9 2 . By April 1 of the 
following Federal fiscal year, the final 
national DSH limit and S tate  DSH 
allotm ents for the current fiscal year 
will be published in the Federal 
Register.

S tates will be required to submit an 
assurance in accordance with 
§ 447 .297 (c) indicating they will not 
exceed their S tate  DSH allotm ent. S tates 
can am end their S tate  plans to m ake 
m id-year adjustm ents they deem 
necessary  to their Federal fiscal year 

.1993  DSH expenditure patterns so that 
each S ta te  will not significantly be  over 
or under its final Federal fiscal year 1993  

DSH allotm ent when the final 
reconciliation process takes place.

Those States that have overspent their 
final DSH allotm ent will have those 
expenditures in excess of that allotm ent 
disallow ed. The expenditures that are 
disallow ed will be subject to the normal 
disallow ance procedures. Thus, the 
States may appeal to the Departm ental 
Appeals Board and have the option to 
retain the funds during the appeal 
process.

W e are adding a new § 447 .298 , State 
disproportionate share hospital 
allotm ents, to explain the calculation of 
a S ta te’s DSH allotment. New 
§ 4 4 7 .2 9 8 (a )(1 ) describes the calculation 
of S tate base  allo tm ents for Federal 
fiscal year 1993. Each S ta te’s base  DSH 
allotm ent is calculated using the greater 
of:

•  T h e  S ta t e ’s  a l lo w a b le  D S H  
p a y m e n ts  d u r in g  th e  F e d e r a l f i s c a l  y e a r  
1 9 9 2  (b e g in n in g  o n  O c to b e r  1 , 1991); o f

* $1 M illio n .
In c a lc u la t in g  th e  D S H  p a y m e n ts  

d u r in g  F e d e r a l f is c a l  y e a r  1992 , H C F A  

w ill  d e r iv e  th e s e  D S H  a m o u n ts  from  
p a y m e n t p la n s  w h ic h  m e e t  th e  

r e q u ir e m e n ts  fo r  F F P  d u r in g  th e  p e r io d  

from  Jan u ary  1 ,1 9 9 2  throu gh  S e p te m b e r
3 0 ,1 9 9 2 . T h is  c a lc u la t io n  w ill  h a v e  th e  

e f f e c t  o f  rem o v in g , fo r  p u r p o s e s  o f  
c a lc u la t in g  th e  S ta te  b a s e  a llo tm e n t , a n y  

p a y m e n ts  m a d e  u n d e r  p la n s  e f f e c t iv e  

O c to b e r  1 ,1 9 9 1  o r  la ter , w h ic h  a r e  n o t  
e lig ib le  fo r  F F P  a fte r  Jan u ary  1 ,1 9 9 2 . In  

a d d it io n ; a n y  r e tr o a c t iv e  D S H  p a y m e n ts  

m a d e  in  1 9 9 2  w h ic h  w e r e  n o t  a p p lic a b le  
to  F e d era l f i s c a l  y e a r  1992  w il l  a ls o  b e  
r e m o v e d .

U n d e r  n e w  § 4 4 7 .299 (a )(3 ), H C F A  w ill  
c a lc u la te  for  e a c h  S ta t e  th e  p e r c e n ta g e  
o f  to ta l m e d ic a l a s s is t a n c e  p a y m e n ts  

(e x c lu d in g  a d m in is tr a t iv e  c o s t s )  d u rin g  
F e d e r a l f is c a l  y e a r  1992  w h ic h  w e r e  

D S H  p a y m e n t  a d ju s tm e n ts . H C F A  w il l  

c la s s if y  a  S ta te  a s  a  “h ig h -D S H ” S ta te  i f  
it s  S ta t e  b a s e  a llo tm e n t  e x c e e d s  12  

p e r c e n t  o f  to ta l m e d ic a l a s s is t a n c e  

e x p e n d itu r e s  in  F e d e r a l f i s c a l  y e a r  1992. 
If its  b a s e  a llo tm e n t w a s  1 2  p e r c e n t  o r  
le s s ,  th e  S ta te  w il l  b e  c o n s id e r e d  a  
”lo w -D S H ” S ta te ;

N e w  § 447 .2 9 8 (b ), S ta te  

d is p r o p o r tio n a te  s h a r e  h o s p ita l  
a llo tm e n ts  fo r  F e d e r a l f i s c a l  y e a r  1993 , 
p r o v id e s  r e q u ir e m e n ts  fo r  S ta te  D S H  
a llo tm e n ts  in  F e d e r a l f i s c a l  y e a r  1993  for  

b o th  h ig h -D S H  a n d  lo w -D S H  S ta t e s .  F or  
a h ig h -D S H  S ta te  (i.e ., o n e  w ith  a b a s e -  

y e a r  a llo tm e n t w h ic h  i s  in  e x c e s s  o f  1 2  
p e r c e n t o f  th e  cu rren t f i s c a l  y e a r ’s  

m e d ic a l a s s is t a n c e  e x p e n d itu r e s ) , th e  
d o lla r  a m o u n t o f  D S H  p a y m e n ts  in  a n y  

F e d e r a l f is c a l  y e a r  m a y  n o t e x c e e d  th e  
d o lla r  a m o u n t o f  p a y m e n ts  m a d e  in  

F e d e r a l f is c a l  y e a r  1992. F or e x a m p le , i f  

12 p e r c e n t  o f  a S ta t e ’s  b a s e  a llo tm e n t  
w e r e  $ 1 ,000 ,000  a n d  th e  S ta te  in  F e d e r a l  
f is c a l  y e a r  1992  h a d  m a d e  D S H  

p a y m e n ts  a l lo w a b le  u n d e r  § 4 47 .296  o f  
$2 ,000 ,000 , th e  S ta t e ’s  a g g r e g a te  D S H  

p a y m e n ts  w o u ld  b e  lim ite d  to  $ 2 ,000 ,000  
fo r  F e d e r a l f is c a l  y e a r  1993  a n d  

s u b s e q u e n t  F e d e r a l f is c a l  y e a r s  u n til it s  
b a s e  a llo tm e n t fa l ls  to  or  b e lo w  12  
p e rcen t.

F or a  lo w -D S H  S ta te  w ith  a  b a s e  y e a r  
a llo tm e n t o f  12  p e r c e n t  or le s s ,  th e  

a llo tm e n t in  F e d e r a l f isp a l y e a r  1993  w il l  
b e  c a lc u la te d  b y  H C F A  b y  in c r e a s in g  
th e  b a s e  a llo tm e n t b y  a  d o lla r  a m o u n t  
e q u iv a le n t  to  th e  fo llo w in g : (1) T h e  
S ta te ’s  g r o w th  in  to ta l m e d ic a l  

a s s is t a n c e  e x p e n d itu r e s , in c lu d in g  a ll  
a d m in is tr a t iv e  e x p e n d itu r e s ;  a n d  (2) a  

s u p p le m e n ta l a m o u n t, i f  a v a i la b le  u n d er  
th e  n a t io n a l ca p .
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N e w  § 4 47 .298 (c), S ta te  

d isp r o p o r tio n a te  sh a r e  h o sp ita l  
a llo tm e n t for  F ed e r a l f is c a l y e a r s  1994  

a n d  a fter , p r o v id e s  r eq u irem en ts  for  
h ig h -D S H  a n d  lo w -D S H  S ta te s  

c o n c e r n in g  D S H  a llo tm e n ts  for  F ed era l 
f is c a l y e a r s  1994 a n d  a fter . F or a S ta te  

w ith  a  b a s e -y e a r  a llo tm e n t in  e x c e s s  o f  
12 p e r c e n t o f  to ta l m e d ic a l a s s is t a n c e  

e x p e n d itu r e s , th e  d o lla r  a m o u n t o f  D S H  
p a y m e n ts  in  a n y  F e d era l f is c a l y e a r  m a y  

npt e x c e e d  th e  d o lla r  a m o u n t o f  

p a y m e n ts  m a d e  in  F e d era l f is c a l  y e a r  
1992 u n til th e  y e a r  in  w h ic h  th o se  

p a y m e n ts , e x p r e s s e d  a s  a  p e r c e n ta g e  o f  

to ta l m e d ic a l a s s is t a n c e  e x p e n d itu r e s ,  
e q u a ls  12 p e r c e n t or  le s s .  F or a  S ta te  

w ith  a  b a s e  y e a r  a llo tm e n t o f  12 p ercen t  
or le s s ,  th e  a llo tm e n t in  F ed e r a l f is c a l  
y e a r  1994  w il l  b e  c a lc u la te d  b y  H C F A  

b y  in c r e a s in g  th e  prior y e a r  b a s e  D S H  
a llo tm e n t b y  (1) S ta te  g ro w th , a n d  (2) a  

su p p le m e n ta l a m o u n t referred  to  a s  a n  

a m o u n t from  a  r e d is tr ib u tio n  p o o l, i f  
a v a ila b le .

New § 447 .298(d ), State  growth, 
describes the calculations for the 
amount of growth in State medical 
assistance expenditures that is 
perm itted for a State in a Federal fiscal 
year. Under this section, the State 
growth for a State in a fiscal year is 
equal to the product of:

The State growth factor, w hich is the 
projected percentage increase in the S tate’s 
total m edical assistan ce expenditures 
(including all adm inistrative expenditures) 
relative to the corresponding State m edical 
assistan ce expenditures in the previous 
Federarfiscai year, as adjusted by HCFA: 
and

The S tate’s prior year DSH allotm ent.

If th ere  is  n o  g ro w th  in  a S ta te ’s  
p r o je c te d  m e d ic a l a s s is t a n c e  
e x p e n d itu r e s  o v e r  th o s e  in  th e  p r e v io u s  

y ea r , th e  g r o w th  fa c to r  w o u ld  b e  z ero  
a n d  th e  S ta t e ’s  g r o w th  w o u ld  a ls o  b e  

zero . If th e  S ta te ’s  g ro w th  fa c to r  is  
n e g a tiv e , th e a m o u n t is  d e d u c te d  from  
th e  S ta t e ’s  p n o r  y e a r ’s  D S H  a llo tm e n t. 
T o  d o  o th e r w is e  w o u ld  n e g a t iv e ly  
im p a c t a ll o th e r  S ta te s . W e  s p e c if ic a l ly  
s e e k  p u b lic  c o m m e n ts  o n  th is  a p p ro a ch .

N e w  § 4 4 7 .298 (e), S u p p le m e n ta l  
a m o u n t, s p e c i f ie s  th a t a  s u p p le m e n ta l  

a m o u n t is  th e  S ta te ’s  s h a r e  o f  a  p o o l o f  
m o n e y  (re ferred  to  a s  a  r e d is tr ib u tio n  

p o o l) . T h e  r e d is tr ib u t io n  p o o l is  
c a lc u la te d  b v  H C F A  for th e  a p p ro p r ia te  
F e d era l f is c a l  y e a r  b y  su b tr a c tin g  from  
th e  p r o je c te d  n a tio n a l D S H  c a p  (12  

p e r c e n t  o f  p r o je c te d  m e d ic a l a s s is t a n c e  

e x p e n d itu r e s )  th e  fo llo w in g :

The total o f the States' b ase  allotm ents for 
all high-DSH States:

The total o f the previous year's DSH  
allotm ents for all low -D SH  States;

The State growth for a ll low -D SH  States: 
and

A ny additional am ounts attributable to a 
State increasing paym ents to m eet the  
minimum paym ent requirements o f section  
1923(c)(1) o f the A ct which are m ade in „ 
accordance with § 447.296(b)(5).

As m entioned earlier in thé preamble, 
for a high-DSH State with a S tate base 
allotm ent in excess of 12 percent of 
current m edical assistance 
expenditures, the dollar am ount of the 
S tate 's DSH paym ents in any fiscal year 
m ay not exceed the dollar am ount of 
DSH paym ents m ade in Fédéral fiscal 
year 1992. High-DSH States are  not 
entitled to receive any supplem ental 
am ounts or any growth amounts. A low- 
DSH S tate’s share of the redistribution 
pool is calculated based on the S tate’s 
relative share of total medical 
assistance expenditures projected to be 
m ade by low-DSH States. For example, 
if 100 percent of projected m edical 
assistance expenditures for all low-DSH 
States is $1,000,000, while projected 
expenditures for one S tate  is $100,000 or 
10 percent, that S tate would be entitled 
to 10 percent of the m onies available in 
the redistribution pool. In no event will 
a State receive a supplem ental amount 
that would result in its DSH allotm ent 
exceeding 12 percent of projected 
m edical assistance expenditures.

Any am ounts not allocated to States 
because of this lim itation will be 
allocated to other loW-DSH States in 
accordance with their share  of m edical 
assistance expenditures. The difference 
betw een a S ta te’s actual DSH paym ents 
and its base allotm ent is not reallocated 
to low-DSH States.

A  n e w  § 447 .298(f), S p e c ia l  p r o v is io n ,  
d e s c r ib e s  a  s p e c ia l  ru le  w h ic h  a p p lie s  to  
S ta te s  th a t a m e n d  th e ir  S ta te  p la n s  to  
m e e t th e  m in im u m  p a y m e n t  
r e q u irem en ts  o f  s e c t io n  1 9 23 (c)(1 ) o f  th e  

A c t, a s  p r e v io u s ly  d e s c r ib e d  in  § 447 ,296  
o f  th is  in ter im  ru le . F or th e s e  S ta te s , th e  
S ta te  D S H  a llo tm e n t m a y  n o t b e . l e s s  
th a n  th e  m in im u m  p a y m e n t a d ju s tm e n t,  
d e f in e d  in  § 447 .296 (b )(5 ). H o w e v e r ,  
n o tw ith s ta n d in g  a  S ta t e ’s  cu rren t D S H  
a llo tm e n t, a n y  in c r e a s e s  in  a  S ta te ’s  
a g g r e g a te  D S H  p a y m e n ts  th a t are  m a d e  
in  a c c o r d a n c e  w ith  th e  m in im u m  
p a y m e n t req u ir e m e n ts  d e s c r ib e d  in  
§ 447 .296(b )(5 ) m a y  e x c e e d  th e  S ta te  

b a s e  a llo tm e n t to  th e  e x te n t  Such  
in c r e a s e s  a re  m a d e  s o le ly  to  s a t is f y  th e  
s e c t io n  1923 (c)(1 ) m in iih u m  p a y m e n t  

req u irem en t. In su c h  c a s e s ,  H C F A  w ill  
a d ju s t th e  S ta t e ’s  b a s e  a llo tm e n t in  th e  
s u b s e q u e n t  F e d e r a l f is c a l  y e a r  to  

in c lu d e  th e  in c r e a s e d  m in im u m  
p a y m e n ts . W e  b e l ie v e  th a t th ese*  
p a y m e n t in c r e a s e s  s h o u ld  n o t b e  su b je c t  

to  th e  D S H  a llo tm e n t for  th e  y e a r s  th e  
m in im u m  p a y m e n ts  a re  m a d e , s in c e  
s e c t io n  1923(f)(1 ) o f  th e  A c t  s p e c if ic a l ly  

p erm its  S ta te s  to  r e v is e  p a y m e n t

a d ju s tm e n ts  in  o rd er  to  p a y  th e  

m in im u m  a d ju s tm e n t req u ired  b y  

s e c t io n  1 9 23 (c)(1 ) o f  th e  A c t.
In ou r  d is c u s s io n  o f  th e  n e w  § 447 .296 . 

w e  e x p la in  th e  c a lc u la t io n  o f  th e  

m in im u m  p a y m e n t req u ired  b y  s e c t io n  

1 9 23(c)(1 ) o f  th e  A c t. S ta te  p la n  

a m e n d m e n ts  th a t a re  su b m itte d  to  
c o m p ly  w ith  th e s e  m in im u m  p a y m e n t  

re q u ir e m e n ts  a re  p erm itted  d u rin g  th e  

m ora to r iu m  p er io d . In th is  regard , w e  
b e l ie v e  it is  n e c e s s a r y  th a t w e  p erm it  

th is  e x c e p t io n  to  th e  p a y m e n t lim it. A s  
th e  r e su lt  o f  p erm ittin g  th is  e x c e p t io n , it 

i s  o n ly  fa ir  a n d  e q u ita b le  th a t p a y m e n t  
in c r e a s e s  m a d e  s o le ly  for  p u r p o s e s  o f  
s a t is fy in g  th e  m in im u m  p a y m e n t  

req u ir e m e n ts  o f  s e c t io n  19 2 3 (c )(1 ) o f  th e  

A c t  s h o u ld  b e  in c lu d e d  in  th e  
c a lc u la t io n  o f  S ta te  b a s e  a llo tm en ts..

S ta t e s  p erm itted  to  a m e n d  th e ir  p la n s  
u n d er  § 447 .298(f) a fte r  O c to b e r  1 .1 9 9 2  

w o u ld  h a v e  th e  D S H  a llo tm e n t  
in c r e a s e d  to  th e  m in im u m  a m o u n t for  

th e  rem a in d er  o f  th e  F e d e r a l f is c a l  y e a r  
in  w h ic h  th e  p la n  w a s  a p p r o v e d . In th e  
fo l lo w in g  y ea r , a  S ta te ’s  D S H  a llo tm e n t  

c a lc u la t io n  w o u ld  b e  b a s e d  o n  th e  
p r o je c te d  a m o u n t o f  p a y m e n ts  u n d er  th e  

a p p r o v e d  p la n .
A  n e w  § 447 .298(g), N a t io n a l lim it  

a d ju s tm e n t, h a s  b e e n  a d d e d  to  e x p la in  
that, in  th e  e v e n t  th e  a g g r e g a te  a m o u n t  

o f  th e  S ta te  D S H  a llo tm e n ts  for  a n y  
F e d e r a L fisc a l y e a r , b e g in n in g  O c to b e r  1,
1992, e x c e e d s  12 p e r c e n t o f  th e  to ta l  
a m o u n t o f  m e d ic a l a s s is t a n c e  
e x p e n d itu r e s  (e x c lu d in g  a d m in is tr a t iv e  

c o s t s )  p r o je c te d  to  b e  m a d e  d u rin g  th at  
f is c a l  y ea r , e a c h  S ta te ’s  D S H  a llo tm e n t  
w ill  b e  r e d u c e d  p ro p o r tio n a lly  to  e n su r e  

th a t th e  12 p e r c e n t  s ta tu to r y  c a p  is  n o t  

e x c e e d e d .
S e c t io n  1903(d ) o f  th e  A c t  w a s  a ls o  

a m e n d e d  b y  s e c t io n  4  o f  P u b lic  L a w  
1 0 2 -2 3 4 , to  req u ire  th a t e a c h  S ta te  m u st  
su b m it to  th e  S e c r e ta r y  in fo rm a tio n  

r e la te d  to  th e  to ta l a m o u n t o f  D S H  
p a y m e n t a d ju s tm e n ts  m a d e , a n d  th e  
a m o u n t o f  D S H  p a y m e n t a d ju s tm e n ts  
m a d e  to  in d iv id u a l p ro v id ers , b y  th e  
S ta te , u n d er  s e c t io n  1923 (c) o f  th e  A c t  

du rin g  th e  F e d e r a l f is c a l  y e a r . T h is  
p r o v is io n  is  e f f e c t iv e  for  F e d era l f is c a l  
y e a r s  b e g in n in g  in  F e d e r a l f is c a l y e a r
1993.

A c c o r d in g ly , w e  a re  a d d in g  a  n e w  
§ 447 .299 , R ep o rtin g  r eq u irem en ts , w h ic h  

req u ire s  th a t e a c h  S ta te  su b m it to  H C F A  

o n  a q u a r ter ly  b a s is  th e  a g g r e g a te  
a m o u n t o f  it s  D S H  p a y m e n ts  m a d e  to  
in d iv id u a l p u b lic  a n d  p r iv a te  fa c i l i t ie s  . 
for  e a c h  D S H  p rogram  in  e f fe c t . T h is  
rep o rtin g  p r o v is io n  is  e f f e c t iv e  
b e g in n in g  w ith  th e  fir st q u a rter  o f  

F e d e r a l f is c a l  y e a r  1993. E a ch  S ta te  

m u st p r o v id e  th is  a g g r e g a te  D S H  
in fo r m a tio n  w ith  it s  reg u la r  q u a rter ly
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budget and expenditure reporting in 
accordance with the forms and 
procedures established by HCFA in 
section 2600  of the State M edicaid 
M anual. Information on DSH paym ents 
m ade during Federal fiscal year 1992  
w as obtained in a request m ade on May
6 ,1 9 9 2 , to the S tates for purposes of 
calculating the applicable S tate  DSH 
base allotm ents. Instead of continuing 
this type of reporting process, we have 
incorporated this reporting into the 
States' normal budget and expenditure 
reporting processes and cycles. W hile 
we are requiring S tates only to report 
aggregate DSH information on a 
quarterly basis for each DSH program in 
effect, S tates must m aintain, in readily 
review able form, supporting 
docum entation that provides a detailed 
description of each DSH program, the 
legal basis of each DSH program, and 
the amount of DSH paym ents m ade to 
each individual public and  private 
facility each quarter. This information 
m ust be m ade available to Federal 
review ers upon request.

S ta tes 'rep o rts  m ust present a 
complete, accurate, and full disclosure 
of all of their DSH program s and 
expenditures. If a State fails to comply 
with the reporting requirem ents, future 
grant aw ards will be reduced by the 
am ount of FFP HCFA estim ates is 
a ttributable to the expenditures m ade to 
the disproportionate share hospitals as 
to which the State has not reported 
properly, until such time as the State 
complies with the reporting 
requirem ents. Deferrals a n d /o r 
disallow ances of equivalent amounts 
m ay also be im posed with respect to 
quarters for which the State has failed 
to report properly. Unless otherwise 
prohibited by law, FFP for those 
expenditures will be released w hen the 
S tate complies with all reporting 
requirem ents.

In a d d it io n  to  th e  a b o v e  c h a n g e s , w e  
are  r e v is in g  p ara g ra p h  (c) o f  § 447 .272 , 
A p p lic a t io n  o f  u p p er  p a y m e n t lim its , to  
c r o s s -r e fe r e n c e  th e  a p p lic a b le  

l im ita t io n s  in  § §  4 47 .296  th rou gh  447 .299 . 
W e  h a v e  a d d e d  a r eq u irem en t th a t  
S ta te s  m u st su b m it a  s e p a r a te  u p p er  
p a y m e n t lim it a s s u r a n c e  th a t its  

a g g r e g a te  D S H  p a y m e n ts  d o  n o t e x c e e d  
th e  a p p lic a b le  D S H  p a y m e n t lim its .

IV. W aiver of Proposed Rulemaking

S e c t io n  5  o f  P u b lic  L a w  1 0 2 -2 3 4  
p r o v id e s  s p e c if ic  a u th o r ity  for  th e  
is s u a n c e  o f  in ter im  fin a l r u le s  a s  

n e c e s s a r y  to  im p le m e n t p r o v is io n s  o f  
P u b lic  L a w  102—234, W e  are  e x e r c is in g  

ou r  a u th o r ity  u n d er  s e c t io n  5 in  th is  
in s ta n c e  b y  is su in g  th is  ru le  a s  a n  
in ter im  fin a l ru le . H o w e v e r , w e  a re  
p ro v id in g  a 6 0 -d a y  c o m m e n t p e r io d  fo r

p u b lic  c o m m e n ts  o n  th is  in ter im  fin a l 
ru le  a s  in d ic a te d  a t th e  b e g in n in g  o f  th is  
d o cu m en t.

V. Regulatory Im pact Statem ent 

I n t r o d u c t i o n

E x e c u t iv e  O rd er  12291 ( E . 0 . 12291}  
req u ire s  u s to  p rep a re  a n d  p u b lish  a 

r eg u la to ry  im p a c t a n a ly s is  for  a n y  

in ter im  fin a l ru le  th a t m e e ts  o n e  o f  th e  
E . 0 . 12291 cr iter ia  for  a  “m a jo r  ru le ’’; 
th a t is  lik e ly  to  r e su lt  in —

An annual effect on the econom y of $100 
m illion or more;

A major increase in costs  or prices for 
consum ers, individual industries. Federal, 
State, or local governm ent agencies, or 
geographic regions; or Significant adverse  
effects on com petition, em ploym ent, 
investm ent, productivity, innovation, or on  
the ability o f United S tates-based  enterprises 
to com pete with foreign-based enterprises in 
dom estic or export markets.

E x e c u iv e  O rd er  12612  ( E .O .12612) 
req u ir e s  u s  to  p rep a re  a n  a n a ly s is  o f  a n y  
reg u la t io n  o r  o th e r  p o lic y  s ta te m e n t  or  
a c t io n  th a t is  l ik e ly  to  h a v e  s u b s ta n t ia l  

d irec t e f f e c t s  o n  th e  o p e r a t io n s  o f  S ta te  
o r  lo c a l  g o v e r n m e n ts , lim it S ta te  

d is c r e t io n  in  th e  a d m in is tr a t io n  o f  
p rog ra m s, or  p reem p t S ta te  la w s .

In addition, we generally prepare a 
regulatory flexibility analysis that is 
consistent w ith the Regulatory 
Flexibility Act (RFA) (5  U.S.C. 601  
through 612) unless the Secretary 
certifies that an interim  final rule will 
not have a significant economic im pact 
on a substantia l num ber of small 
entities. For purposes of the RFA, we do 
not consider S tates or individuals to be 
small entities. However, we do consider 
all providers to be small entities.

A ls o , s e c t io n  1102 (b ) o f  th e  A c t  

req u ire s  th e  S e c r e ta r y  to  p rep a re  a  
reg u la to ry  im p a c t a n a ly s is  fo r  a n y  
in ter im  f in a l ru le  th a t m a y  h a v e  a  

s ig n if ic a n t  im p a c t o n  th e  o p e r a t io n s  o f  a  
s u b s ta n t ia l n u m b er  o f  sm a ll rural 
h o s p ita ls .  S u c h  a n  a n a ly s is  m u st  

co n fo rm  to  th e  p r o v is io n s  o f  s e c t io n  604  
o f  th e  R F A . F or p u r p o se s  o f  s e c t io n  
1102(b ) o f  th e A c t , w e  d e f in e  a sm a ll  
rural h o sp ita l a s  a  h o sp ita l th a t is  
lo c a t e d  o u ts id e  o f  a  M e tr o p o lita n  
S ta t is t ic a l A r e a  a n d  h a s  fe w e r  th a n  50  
b e d s . *

F or th e  m o s t  part, th e s e  p r o v is io n s  

m e r e ly  co n fo rm  th e  r e g u la t io n s  to  th e  
le g is la t iv e  p r o v is io n s  o f  P ub . ii. 1021-234. 
H o w e v e r , w e  r e c o g n iz e  th a t s o m e  o f  th e  
p r o v is io n s  in  th is  in ter im  f in a l rUld w ith  

c o m m e n t c o u ld  b e  c o n tr o v e r s ia l a n d  

m a y  b e  r e s p o n d e d  to  u n fa v o r a b ly  b y  

s o m e  a f f e c te d  e n t i t ie s .  W e  a ls o  
r e c o g n iz e  th a t n o t a ll o f  th e  p o te n t ia l  
e f f e c t s  o f  th e s e  p r o v is io n s  c a n  b e  

d e f in it iv e ly  a n tic ip a te d . In ligh t o f  th is ,

w e  a re  d o in g  a v o lu n ta r y  r e g u la to r y  

im p a c t a n a ly s is .  F u rth erm ore , s in c e  th is  

in ter im  fin a l ru le  w ith  c o m m e n t c o u ld  

h a v e  a s ig n if ic a n t  e c o n o m ic  im p a c t on  

so m e  sm a ll e n t i t ie s ,  w e  a re  p rep a r in g  a 
v o lu n ta r y  a n a ly s is  to  co n fo rm  to  th e  

o b je c t iv e s  o f  E . 0 . 1 2 6 1 2 /thp R FA , a n d  
s e c t io n  1102(b ) o f  th e  A c t.

E f f e c t  o n  P r o g r a m  E x p e n d i t u r e s

In th e  la s t  s e v e r a l y e a r s , S ta te s  h a v e  
in c r e a s e d  d r a m a tic a lly  th e ir  u se  o f  
d o n a t io n s  or  o th e r  v o lu n ta r y  p a y m e n ts  

a n d  ta x  p a y m e n ts  from  h e a lth  ca re  
p r o v id e r s  to  in c r e a s e  th e  F e d e r a l sh a r e  

o f  m e d ic a l a s s is t a n c e  e x p e n d itu r e s . T h e  
p rim ary  u se  o f  th e s e  fu n d s  is  to  s u s ta in  

la rg e  D S H  p a y m e n ts  w h ic h , prior  to  
P u b lic  L a w  1 0 2 -2 3 4 , w e r e  u n lim ited .

T h is  in ter im  fin a l ru le  w ith  c o m m e n t  

in terp re ts  h o w  S ta te s  a re  to  im p le m e n t  
P u b lic  L a w  1 0 2 -2 3 4 , w h ic h  e s t a b l is h e s  
n e w  lim ita t io n s  o n  FFP w h e n  S ta te s  

r e c e iv e  fu n d s  d o n a te d  from  p r o v id e r s  
a n d  r e v e n u e s  g e n e r a te d  b y  c e r ta in  • 
h e a lth  c a r e -r e la te d  ta x e s . T h e  s ta tu te  
a ls o  e s t a b l is h e s  lim its  o n  th e  a m o u n t o f  

p a y m e n t a d ju s tm e n ts  to  D S H s  for w h ic h  
FFP is  a v a ila b le . T h e  p r o v is io n s  o f  th e  

n e w  la w  a ffe c t in g  ta x e s , d o n a t io n s , a n d  

D S H  p a y m e n ts  a p p ly  to  a ll 50  S ta te s  
a n d  th e  D is tr ic t  o f  C o lu m b ia . H o w e v e r ,  
th e  p r o v is io n s  d o  n o t a p p ly  to  a n y  S ta te  
th a t o p e r a te s  its  en tir e  M e d ic a id  
p rogram  u n d er  a  w a iv e r  g r a n te d  u n d er  
s e c t io n  1 1 1 5  o f  th e  S o c ia l  S e c u r ity  A c t.

T h ere  a re  s p e c i f ic  p r o v is io n s  o f  P u b lic  
L a w  1 0 2 -2 3 4  th a t a p p ly  to  d o n a t io n s  

from  p r o v id e r s  a n d  r e la te d  e n t i t ie s ,  a n d  
to  h e a lth  c a r e -r e la te d  ta x e s . T h is  la w  
d o e s  n o t a f fe c t  th e  tr e a tm e n t o f  

d o n a t io n s  from  o th e r  e n t it ie s  n o t r e la te d  
to  p r o v id e r s , or  th e  r e c e ip t  o f  r e v e n u e s  
from  g e n e r a lly  a p p lic a b le  ta x e s .  
H o w e v e r , a n y  r e v e n u e s  r e c e iv e d  b y  a 
S ta te  from  th e  d o n a t io n s  or  ta x e s  

d e s c r ib e d  in  th e  M e d ic a id  s ta tu te  ( t it le  
X IX  o f  th e  S o c ia l S e c u r ity  A c t )  a re  

su b je c t  to  it s  p r o v is io n s , w ith o u t  regard  
to  w h e th e r  th e s e  fu n d s  w e r e  d ir e c t ly  o r  
in d ir e c t ly  r e c e iv e d  b y  th e  M e d ic a id  

a g e n c y  or s o m e  o th e r  d e p a r tm e n t o f  th e  
S ta te  or  lo c a l  g o v e r n m e n t .

U n d er  P u b lic  L a w  102^234, a r e d u c tio n  
in  FFP  w il l  o c c u r  i f  S ta te s  r e c e iv e  

d o n a t io n s  (e x c e p t  b o n a  f id e  a n d  
o u ts ta t io n e d  e lig ib ility  w o r k e r  

d o n a t io n s )  m a d e  b y , o r  o n  b e h a lf  o f, 
h e a lth  c a r e  p r o v id e r s . T h e  la w  a ls o  

e s t a b l is h e s  a d e f in it io n  o f  th e  ty p e s  o f  

h e a lth  c a r e -r e la te d  ta x  r e v e n u e s  S ta te s  
a re  p erm itted  to  r e c e iv e  w ith o u t  a  

r e d u c tio n  in  FFP. S u ch  t a x e s  a re  broadr  
b a s e d  t a x e s  th a t a p p ly  to  a ll h e a lth  c a re  
p r o v id e r s  in  a  g iv e n  c la s s  in  a  u n iform  

m a n n e r  a n d  th a t d o  n o t h o ld  p r o v id e r s  
h a r m le s s  for  th e ir  ta x  c o s t s .  H o w e v e r ,  
th e  la w  p erm its  S ta te s  th a t h a v e , b y
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s p e c if ie d  d a te s  prior to th e e n a c tm e n t o f  

P u b lic  L a w  1 0 2 -2 3 4 , r e c e iv e d  p ro v id er  
d o n a t io n s  a n d  t a x e s  th a t a re  n o t  

p erm itted  b y  th is  la w , to  c o n t in u e  to  
r e c e iv e  th em  for  a  lim ite d  tim e w ith o u t a 
r e d u c tio n  in  FFP.

W e  b e l ie v e  th ere  is  n o  d irect  
b u d g e ta r y  im p a c t from  th e c h a n g e s  

im p le m e n te d  b y  th is  la w  a n d  th e  fin a l 
r e g u la t io n s . T h e  cu rren t F ed era l 
M e d ic a id  b a s e l in e  sp e n d in g  p r o je c t io n s  
a lr e a d y  in c o r p o r a te  e s t im a te s  m a d e  

a fte r  th e  e n a c tm e n t o f  P u b lic  L a w  1 0 2 -  
234. T h e  fo llo w in g  ta b le  s h o w s  a m o u n ts  

in c lu d e d  in  th e  f i s c a l  y e a r  1993 F ed era l 
M e d ic a id  b u d g e t a s s o c ia te d  w ith  S ta te  

ta x  a n d  d o n a tio n  p rog ra m s. T h e s e  
p r o je c t io n s  w e r e  d e r iv e d  from  e s t im a te s  

p r o v id e d  b y  S ta te s . A t  th e  cu rren t tim e, 
th e s e  a m o u n ts  m u s t b e  c o n s id e r e d  u p p er  
b o u n d s  s in c e  w e  d o  n o t  k n o w  w h e th e r  
S ta te s  w ill  b e  a b le  to  su s ta in  th e  cu rren t 
le v e l  o f  ta x  a n d  d o n a tio n  fu n d in g  
a c t iv ity  in  th e  fu tu re u n d er  th e  

req u ir e m e n ts  o f  P u b lic  L a w  1 0 2 -2 3 4 .

P r o j e c t e d  F e d e r a l  M e d i c a i d  S p e n d i n g  A s s o -  

d a t e d  w i t h  S l a t e  P r o v i d e r  T a x  a n d  D o n a 

t i o n  P r o g r a m s

(In 'billions o f dollars]

Fiscal year: A m o u n t

1992 .. ...................................  8.7
1993 .................. :.............. . 11.3
1994 .. ..„...      14.4
1995  ................................... !. 18.0
1996  ... ................ .  -  22.0

P u b lic  L a w  1 0 2 -2 3 4  a ls o  im p o se s  

lim its  o n  D S H  p a y m e n ts . O n e  lim it is  
a p p lic a b le  to  th e  p e r io d  from  January 1. 
1992 th rou gh  S e p te m b e r  3 0 ,1 9 9 2 . T h is  
lim it, in  e ffe c t , im p o s e s  a m o ra to r iu m  on  
c h a n g e s  to  S ta t e s ’ D S H  p a y m e n t  
m e th o d o lo g ie s . T h e  s ta tu te  s p e c i f ie s  th a t  
S ta te s  m a y  n o t  r e c e iv e  FFP for D S H  

p a y m e n ts  u n le s s  th e p a y m e n ts  w e r e  
m a d e  in  a c c o r d a n c e  w ith  a  S ta te  p la n  in  

e f f e c t  or p la n  a m e n d m e n ts  su b m itte d  
p rior to  c e r ta in  d a te s  a n d  w h ic h  m ee t  

c e r ta in  o th er  r e q u irem en ts , a s  
p r e v io u s ly  d is c u s s e d  in  th is  p rea m b le .

A  s e c o n d  lim it g o e s  in to  e f fe c t  on  

O c to b e r  1 ,1 9 9 2 . T h is  lim it e s ta b l is h e s  
b o th  n a tio n a l a n d  S ta te s  lim its  o n  D S H  
p a y m e n ts  for  e a c h  F e d e r a l f is c a l  y ea r . 
T h e  n a tio n a l lim it is  e s ta b lis h e d  a t 12  

p e r c e n t o f  to ta l m e d ic a l a s s is t a n c e  

e x p e n d itu r e s  (e x c lu d in g  a d m in is tr a t iv e  
c o s t s )  for  a ll S ta t e s  in  a F e d e r a l f is c a l  
y e a r . T h e  S ta te  lim it  is  s im ila r ly  s e t  a t 
12 p e r c e n t o f  a  S ta te ’s  m e d ic a l  
a s s is t a n c e  e x p e n d itu r e s  (e x c lu d in g  
a d m in is tr a t iv e  c o s t s )  in  a  f is c a l  y ea r . 
S ta te s  w ith  D S H  p a y m e n ts  a b o v e  th e  12  

p e r c e n t  lirrytt w il l  n o t  b e  a b le  to  in c r e a s e  
a g g r e g a te  D S H  p a y m e n ts . S ta te s  w ith  
D S H  p a y m e n ts  b e lo w  th e  lim it w i l l  b e

p erm itted  t o  in c r e a s e  p a y m e n ts  to  th e  
e x te n t  th e ir  M e d ic a id  p ro g ra m s g ro w  
a n d  to  th e  e x te n t  n a t io n a l D S H  
p a y m e n ts  d o  n o t e x c e e d  th e  12 p ercen t  
lim it. A  p re lim in a ry  n a tio n a l D S H  lim it  

a n d  p re lim in a ry  S ta te -s p e c if ic  D S H  
a llo tm e n ts  a re  c a lc u la te d  p r o sp e c t iv e ly ,  
b e fo r e  th e  b e g in n in g  o f  th e  F ed era l 
f is c a l  y ea r , a n d  w ill  b e  p u b lish e d  in  th e  
F ed era l R e g is te r  p r ior  to  O c to b e r  1 o f  
e a c h  y ea r . T h e s e  p re lim in a ry  

c a lc u la t io n s  w ill  b e  u p d a te d  a n d  
p u b lish e d  in  th e  F e d era l R e g is te r  b y  
A p ril 1 o f  e a c h  y e a r  a n d  su b s e q u e n t ly  

r e c o n c ile d  to  a c tu a l e x p e n d itu r e s  b y  
A p ril 1 o f  th e  fo l lo w in g  y ea r . In 

c a lc u la t in g  b o th  th e  p re lim in a ry  a n d  
fin a l lim its , D S H  e x p e n d itu r e s  w il l  b e  
c a p p e d  a t 12  p e r c e n t in  a c c o r d a n c e  w ith  
th e  s ta tu to r y  req u irem en ts . If, in  a n y  
y ea r , D S H  e x p e n d itu r e s  e x c e e d  12  
p ercen t, H C F A  w ill  p ro p o r tio n a lly  
r e d u c e  th e  S ta te  D S H  a llo tm e n ts  for  a ll  
S ta te s  to  e n su r e  th a t th e c a p  d o e s  n o t  
e x c e e d  th e  1 2 -p ercen t s ta tu to r y  lim it.

W e  b e l ie v e  th ere  is  n o  d irec t  
b u d g e ta r y  im p a c t from  th e  c h a n g e s  
im p le m e n te d  b y  th is  la w  a n d  th e  fin a l 
r e g u la t io n s . T h e  cu rren t F ed e r a l  
M e d ic a id  b a s e l in e  s p e n d in g  p r o je c t io n s  
a lr e a d y  in c o r p o r a te  e s t im a te s  m a d e  
a fter  th e  e n a c tm e n t  o f  P ub. L. 1 0 2 -2 3 4 . 
T h e  fo llo w in g  ta b le  d is p la y s  p r o je c t io n s  
o f  F e d era l D S H  p a y m e n ts  in c lu d e d  in  
th e  f is c a l  y e a r  1993 P r e s id e n t’s  b u d g et. 
T h e s e  p r o je c t io n s  a re  b a s e d  o n  S ta te  
e s t im a te s  a n d  r e f le c t  th e  lim its  
e s ta b lis h e d  b y  P u b lic  L a w  10 2 -2 3 4 .
S in c e  m u ch  o f  D S H  sp e n d in g  is  
cu rren tly  su p p o r ted  b y  ta x  a n d  d o n a tio n  
p rogram s, th e  e x te n t  to  w h ic h  th e s e  
p a y m e n t l e v e l s  w il l  b e  m a in ta in e d  b y  
S ta te s  u n d er  th e  r e s tr ic t io n s  o n  su ch  
p rogram s im p o se d  b y  P u b lic  L a w  1 0 2 -  
234 is  u n cer ta in .

P r o j e c t e d  F e d e r a l  D S H  P a y m e n t s  U n d e r  P u b .

L . 1 0 2 - 2 3 4

Ur billions of d o lla rs |

Fiscal year: . A m o u n t

1992.................................    8.4
1993  ...............   9 .5
1994  .............. ................. «... 11.1
19 95  ...........................    12.9
1996  ........................................... 15.0

E f f e c t  o n  S t a t e s ,  P r o v i d e r s  a n d  
R e c i p i e n t s

A s  a  re su lt o f  th is  in ter im  fin a l ru le  
w ith  c o m m e n t, S ta te s  m a y , w ith  c e r ta in  
l im ita t io n s , c o n tin u e  to  r e c e iv e  
d o n a t io n s  or  o th e r  v o lu n ta r y  p a y m e n ts ,  
a s  w e l l  a s  r e v e n u e s  from  h e a lth  ca re -  
r e la te d  ta x e s . S o m e  S ta te s  h a v e  d ir e c t ly  
lin k e d  d o n a tio n  a n d  o th er  v o lu n ta r y  
p a y m e n t p ro g ra m s to  in c r e a s e s  in  
M e d ic a id  h o sp ita l p a y m e n t r a te s . O th er

S ta te s  h a v e  le v ie d  ta x e s  or o th e r  
m a n d a to r y  p a y m e n ts  o n  p r o v id e r s  an d  

m o d if ie d  M e d ic a id  p a y m e n t  r a te s  in  
su ch  a  w a y  a s  to  re im b u r se  th e  p r o v id e r  

for  th e  c o s t  o f  th e  ta x . T h u s , it m igh t b e  

a rg u ed  th a t th is  in ter im  fin a l ru le  w ith  
c o m m e n t c o u ld  lim it p r o v id e r s  in  th e ir  

o p p o r tu n it ie s  to  r e c e iv e  in c r e a s e d  
p a y m e n ts  for  s e r v ic e s  fu r n ish e d  to  
M e d ic a id  r e c ip ie n ts . W e  c o n c e d e  th a t in  

s o m e  c a s e s  th is  m igh t b e  true, bu t o n ly  

to  th e  e x te n t  th a t th e  S ta te  is  u n a b le  to  
fin d  le g it im a te  a lte r n a t iv e  s o u r c e s  o f  

S ta te  fu n d s  to  f in a n c e  th e s e  in c r e a s e s  in  

p a y m e n t  r a te s .
W e  e x p e c t  th e  fo llo w in g  a s s o c ia te d  

S ta te  c o s t s  a s  a  re su lt  o f  th e s e  

p r o v is io n s :

P r o je c te d  S t a t e  M e d i c a i d  S p e n d i n g  A s s o c i a t 

e d  W i t h  S t a t e  P r o v i d e r  T a x  a n d  D o n a t i o n

P r o g r a m s

|ln  billions of dollars]

Fiscal year: A m o u n t

1992....,........................   6.5
1993 ...........................     8.5
1994 ...................................  10.8
1995 ..............      13.5
1996 .........      16.5

P r o je c te d  S t a t e  D S H  P a y m e n t s  U n d e r  P u b .  L  
1 0 2 -2 3 4

{In billions of dollars]

Fiscal year: A n t o u n t

1992 .......:............... ................... . 6.3
1993 ................. ..... ......................  7.0
1994 ...............    8.2
1995 ......................       9.5
1996 .....................................     11.0

W e  d o  n o t e x p e c t  th is  ru le  to  h a v e  
e ith e r  a  d ir e c t o r  in d ir e c t  e f f e c t  on  

r e c ip ie n ts  s in c e  th is  ru le  w ill  n o t  
p r e c lu d e  p r o v id e r s  from  r e c e iv in g  
M e d ic a id  p a y m e n ts  for  s e r v ic e s  th at  
w e r e  a lr e a d y  b e in g  fu rn ish ed .

C o n c l u s i o n

In k e e p in g  w ith  th e  r e q u ir e m e n ts  ot 

E . 0 . 12612. w e  w e r e  p r e se n te d  w ith  a  
p ro b lem  o f  n a t io n a l s c o p e — th a t is , h o w  
to  c o n tin u e  th e  t a x e s  a n d  d o n a t io n s  

p rogram  w ith o u t  in fr in g in g  o n  S t a t e s ’ 
r igh ts o r  b an k ru p tin g  th e  M e d ic a id  
program . H o w e v e r , w e  b e l ie v e  th a t th e  

p r o v is io n s  in  P u b lic  L a w  1 0 2 -2 3 4  w ill ,  to  
a la rg e  e x te n t , cu rta il th is  p ro b lem . 
T h ere fo re , in  a c c o r d a n c e  w ith  th e  la w .  
w e  a re  req u ir in g  a  c a p  o n  p ro v id er  

d o n a t io n s  a n d  h e a lth  c a r e -r e la te d  t a x e s  
th a t c a n  b e  c a lc u la te d  a s  th e  S ta t e ’s  
sh a r e  o f  f in a n c ia l p a r tic ip a tio n , a n d  on  

th e  a m o u n t o f  p a y m e n ts  to  D S H s.
T h is  in ter im  fin a l ru le  w ith  co m m en t  

w ill in  n o  w a y  p r e c lu d e  S ta te s  from  
in c r e a s in g  th e ir  sh a r e  o f  M e d ic a id
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e x p e n d itu r e s  from  o th e r  fu n d in g  

s o u r c e s . M o reo v er , w ith  regard  to  D SH  
paym ents, this interim final ru le w ith  
comment places a limit solely on  th e  

am ount of DSH paym ents S tates a re  
perm itted to make. S tates designated as 
"high DSH" States will continue to  
receive the sam e dollar amount 
previously expended for DSH paym ents. 
S tates designated as “low DSH" States 
will be entitled to receive the amount 
received in the preceding period plus a 
grow th am ount from the redistribution 
pool. W e em phasize that this rule in no 
way restricts S tates’ flexibility in 
defining DSHs.

V I .  Co l le c t io n  o f  I n f o rm a t io n  

R e q u i re m e n ts

S e c t io n s  4 3 3 .54 (a ), 4 33 .55 (b ), 4 3 3 .58 (e), 
4 3 3 .6 0  (b ) a n d  (d ), 433 .68  (e )  a n d  (f). 
43 3 .7 0 (a )(2 ). 4 3 3 .7 2 ,4 3 3 .7 4 ,4 4 7 .272 (c), 
4 4 7 .296 (b )(6 ), a n d  4 47 .299  o f  th is  in ter im  

f in a l ru le  c o n ta in  in fo rm a tio n  c o lle c t io n  
o r  r e c o r d k e e p in g  r eq u irem en ts , o r  b o th , 
th a t a r e  su b je c t  to  r e v ie w  b y  th e  O ff ic e  
o f  M a n a g e m e n t a n d  B u d g et u n d er  th e  
P a p erw o rk  R e d u c tio n  A c t  o f  I 9 6 0  (44  
U .S .C . 3501 e t  s e q . } .  T h e  in fo rm a tio n  
c o lle c t io n  req u ir e m e n ts  c o n c e r n  th e  
c o lle c t io n  o f  d a ta  to  e n su r e  th a t th e  

a g g r e g a te  lim it for  D S H  p a y m e n ts  is  n o t  
e x c e e d e d  a n d  to  e s ta b lis h  th e  a m o u n t o f  
p r o v id e r -r e la te d  d o n a t io n s  a n d  h ea lth  
c a r e -r e la te d  ta x e s  S ta te s  a re  p erm itted  
to  r e c e iv e  w ith o u t  a  r e d u c tio n  in  FFP. 
T h e  r e s p o n d e n ts  w h o  w ill  p r o v id e  th e  
in fo r m a tio n  in c lu d e  S ta te  M e d ic a id  
a g e n c ie s .  P u b lic  rep o rtin g  b u rd en  for  
th is  c o lle c t io n  o f  in fo rm a tio n  is  
e s t im a te d  to  b e  m in im a l, a s  d is c u s s e d  
b e lo w .

S e c t io n  1 9 03 (d ) o f  th e  A c t  e x p lic it ly  
r e q u ire s  S ta t e s  to  rep ort to  th e  S e c r e ta r y  
a t th e  e n d  o f  e a c h  f is c a l  y e a r  

in fo rm a tio n  a b o u t  (1) p r o v id e r -r e la te d  
d o n a t io n s  m a d e  to  S ta te s  o r  u n its  o f  
lo c a l  g o v e r n m e n t, (2) h e a lth  c a r e -r e la te d  
ta x e s  c o lle c te d  b y  S ta t e s  o r  su ch  u n its , 
a n d  (3) th e  to ta l a m o u n t o f  D S H  
p a y m e n t a d ju s tm e n ts  m a d e  to  

in d iv id u a l p r o v id e r s . W e  d o  n o t b e l ie v e  
th e s e  rep o rtin g  r eq u irem en ts , w h ic h  are  
in c o r p o r a te d  in  o u r  r e g u la t io n s  at 
§ § 433 .74  a n d  447 .299 , w il l  b u r d e n so m e  
to  S ta te s  s in c e  th e  d a ta  are  a lr e a d y  
a v a ila b le . T h e  o n ly  b u rd en  to  S ta te s  w ill  
b e  in  fo rm a ttin g  th e ir  d a ta  to  co n fo rm  to  
n e w ly  r e v is e d  H C F A  q u a rter ly  b u d get  

rep o rts . W e  e s t im a te  th e  a m o u n t o f  
a d d it io n a l tim e  n e e d e d  to  rep ort th is  
d a ta  to  b e  112  h o u rs  a n n u a lly  p er S ta te ,  
resu ltin g  in  a to ta l o f  5 ,712  h o u rs  for  a ll 
S ta te s .

S in c e  S ta te s  h a v e  b e e n  m a k in g  D S H  
p a y m e n ts  in  a c c o r d a n c e  w ith  s e c t io n  
-1923 o f  th e  A c t  s in c e  July 1988, S ta te  

D S H  e x p e n d itu r e s  a re  a lr e a d y  r eco rd ed  
a n d  a v a ila b le  o n  q u a rter ly  b u d g et

rep orts . T h ere fo re , th e s e  r e g u la t io n s  w ill  
n ot im p o se  n e w  b u rd en  req u ir e m e n ts  on  

S ta te s . M o reo v er , S ta te s  cu rren tly  are  

req u ired  to  p r o v id e  a s s u r a n c e s  w ith  

th e ir  S ta te  p la n s . T h e  a d d it io n  o f  th e  

n e w  D S H  p a y m e n t a s s u r a n c e  d e sc r ib e d  
in  § 44 7 .2 7 2 (c ) sh o u ld  ta k e  S ta te s  n o  

m o re  th an  a  q u a rter  h ou r  to  p rep a re  for  
e a c h  in p a t ie n t  h o sp ita l p a y m e n t p la n  

su b m itte d . T h e  r eq u irem en t in  
§ 4 4 7 .296 (b )(6 ) sh o u ld  ta k e  S ta te s  n o  

m o re  th a n  2  h o u rs  p er  in p a t ie n t  h o sp ita l  
p a y m e n t p la n  su b m itte d  s in c e  S ta te s  
m e r e ly  n e e d  to  s h o w  H C F A  th e  

r e d is tr ib u tio n  o f  D S H  p a y m e n ts  b a s e d  
o n  th e ir  o w n  D S H  d a ta .

S e c t io n  43 3 .5 4 (a ) d e f in e s  b o n a  fid e  
d o n a t io n s . W e  w e r e  a w a r e  o f  th e  
p o te n t ia l a d m in is tr a t iv e  b u rd en  on  
S ta t e s  in  req u ir in g  th em  to  r e c e iv e  
" a d v a n c e  a p p ro v a l"  from  H C F A  for  

e a c h  d o n a t io n  r e c e iv e d . C o n se q u e n tly ,  
w e  h a v e  d e te r m in e d  th a t th e  ty p e s  o f  

p r o v id e r -r e la te d  d o n a t io n s  th a t w e  w ill  
p r e su m e  to  b e  b o n a  f id e  a re  th o s e  
v o lu n ta r y  p a y m e n ts , in c lu d in g , but n o t  
lim ite d  to  g if ts , c o n tr ib u tio n s , 
p r e se n ta t io n  o r  a w a r d s , m a d e  b y  or on  
b e h a lf  o f  in d iv id u a l h ea lth  c a re  

p r o v id e r s  to  th e  S ta te  c o u n ty  or a n y  
o th e r  u n it o f  lo c a l g o v e r n m e n t th at d o  

n o t e x c e e d  $5 ,000 . In th e  c a s e  o f  an  
in s t itu t io n a l p ro v id er , th e  d o n a tio n  
c o u ld  n o t e x c e e d  $50 ,000 . A  d o n a tio n  
a m o u n t th a t e x c e e d s  th e  m o n e ta r y  c a p  

w ill  req u ire  e x p lic it  a u th o r iz a tio n  from  
H C F A  prior to  b e in g  c o n s id e r e d  b o n a  
f id e . W e  are  u n a b le  to  d e te r m in e  th e  
b u rd en  o n  S ta te s  o n  m e e tin g  th is  

req u irem en t s in c e  w e  a re  u n a b le  to  
e s t im a te  h o w  m a n y  S ta te s  w ill  r e c e iv e  
p r o v id e r  d o n a t io n s  in  e x c e s s  o f  th e  

m o n e ta r y  th r e sh o ld  e s ta b lis h e d .

T o  th e  e x te n t  th a t S ta te s  im p o se  ta x e s  
th a t req u ire  th em  to  d e te r m in e  if  th e  tax  
is  h e a lth  c a r e  r e la te d , a s  d e f in e d  in  
§ 433 .55(b ) (i.e ., to  c a lc u la te  i f  85  p ercen t  
o f  th e  b u rd en  o f  th e  ta x  fa l ls  o n  h e a lth  
c a r e  p ro v id ers ) , S ta t e s  w il l  in cu r  a  
lim ite d  r e c o r d k e e p in g  b u rd en . S ta te s  are  

n o t req u ired  to  o b ta in  " a d v a n c e  
a p p ro v a l"  o f  S ta te  ta x  p rog ra m s. S ta te s  
n e e d  o n ly  b e  a b le  to  d e m o n s tr a te  th at  
th e ir  ta x  p ro g ra m s c o m p ly  w ith  th e  la w .  
W e  a r e  u n a b le  to  d e te r m in e  th e  d e g r e e  
o f  th is  r e c o r d k e e p in g  b u rd en  o n  S ta te s  
s in c e  w e  c a n n o t  e s t im a te  S ta te s  ta x  

in it ia t iv e s  th at w o u ld  b e  su b je c t to  th is  
p r o v is io n .

A d d it io n a lly , w e  are  u n a b le  to  
fo r e c a s t  h o w  m a n y  S ta te s  w ill  e le c t  to  

r e c e iv e  d o n a t io n s  from  p r o v id e r s  for  th e  
d irec t c o s t s  o f  o u ts ta n d in g  e lig ib ility  

w o rk ers . H o w e v e r , w e  d o  n o t b e l ie v e  
that th e  d a ta  req u ired  from  S ta te s  in 
§§  433 .60 (d ) a n d  4 3 3 .70 (a )(2 ) to  c o m p u te  

th e  a m o u n t o f  p r o v id e r  d o n a t io n s  S ta te s  
m a y  r e c e iv e  for  th e  d irec t c o s t s  o f

o u ts ta t io n e d  e lig ib ility  w o r k e r s  w ill  b e  
b u r d e n so m e  to  S ta te s .  O n ly  th o s e  S ta te s  
th at r e c e iv e  p r o v id e r  d o n a t io n s  from  

fa c i l i t ie s  for  th e  d irec t c o s t s  o f  

o u ts ta t io n e d  e lig ib ility  w o r k e r s  n e e d  to  
rep ort th is  in fo rm a tio n . In th e s e  c a s e s ,  
th e s e  d a ta  a re  a lr e a d y  a v a ila b le . T h e  
o n ly  b u rd en  to  S ta te s  w il l  b e  in  

fo rm a ttin g  th e ir  d a ta  to  co n fo rm  to  
n e w ly  r e v is e d  H C F A  q u a rter ly  b u d get  
rep orts .

S e c t io n  1 9 0 3 (w )(5 ) o f  th e  A c t  p erm its  

a ll S ta te s  to  h a v e  a tr a n s it io n  c a p  o f  25  
p e r c e n t. T h e  in fo rm a tio n  req u ired  in 

§ 433 .60(b ) to  d e te r m in e  th e  a m o u n t o f  
th e  25 p e r c e n t tr a n s it io n  c a p  is  a v a ila b le  

o n  q u a rter ly  b u d g e t d o c u m e n ts  a lr e a d y  

su b m itte d  to  H C F A  b y  S ta te s . O n ly  
th o s e  S ta te s  th a t b e l ie v e  th e y  q u a lify  for  
a tra n s it io n  c a p  g r e a te r  th an  25 p e r c e n t  

(i.e ., a S ta te  b a s e  p e r c e n ta g e )  n e e d  to  
su b m it a p p lic a b le  f in a n c ia l  
d o c u m e n ta tio n  to  H C F A . W e  d o  not 
k n o w  h o w  m a n y  S ta te s  w ill  q u a lify  for a 

S ta te  b a s e  p e r c e n ta g e , n or  are  w e  a b le  
to  p red ic t  h o w  m a n y  w ill  e le c t  to  
d e m o n s tr a te  th is  to  H C F A .
C o n se q u e n tly , w e  a re  u n a b le  to  e s t im a te  
th e  im p a ct o f  th is  r eq u irem en t.
H o w e v e r , co m p u tin g  th e  S ta te  b a s e  
p e r c e n ta g e  is  a o n e -t im e  c a lc u la t io n .  
S e c t io n s  433 .58  (e) a n d  (g) m a k e  c le a r  
that S ta t e s  w ill  n o t b e  req u ired  to  c r e a te  
n e w  or s p e c ia l d o c u m e n ta tio n  to  

illu s tr a te  that im p e r m is s ib le  d o n a tio n  

p ro g ra m s a n d  p r o v id e r -sp e c if ic  ta x e s  
q u a lify  for  a S ta te  b a s e  p e r c e n ta g e  that 
is  g rea ter  th an  25 p e r c e n t. R ath er, S ta te s  
a re  o n ly  req u ired  to  su b m it d o c u m e n ts  

a lr e a d y  in e x is t e n c e  w h ic h  su p p o r t that 
a p p lic a b il ity  o f  th e  S ta te  b a s e  
p e r c e n ta g e .

F in a lly , § 433 .72  p r o v id e s  S ta te s  w ith  

th e  o p tio n  o f  r e q u e s t in g  a w a iv e r  o f  
c e r ta in  p r o v is io n s  a p p lic a b le  to  h e a lth  
c a r e -r e la te d  ta x e s . W e  a re  u n a b le  to  
e s t im a te  w h a t im p a c t th is  p r o v is io n  w ill  
h a v e  on  S ta te s  s in c e  w e  d o  n o t k n o w  
h o w  m a n y  S ta te s  w ill  e n a c t  le g is la t io n  

th a t w ill  req u ire  a w a iv e r . H o w e v e r , w e  
e s t im a te  th at e a c h  w a iv e r  r e q u e s t  w ill  
req u ire  100  h o u rs  o f  a d d it io n a l tim e. 
M o reo v er , S ta te s  a re  n o t req u ired  to  
o b ta in  a d v a n c e  a p p r o v a l o f  ta x  

p rogram s a n d  so m e  S ta te s  m a y  e le c t  n ot  
to  r e q u e s t a w a iv e r  o f  a n o n c o n fo r m in g  

ta x  p rogram  a lth o u g h  rem a in in g  at risk . 
W e  b e l ie v e  th e  in fo rm a tio n  req u ired  to  
s a t is fy  th e  w a iv e r  req u ir e m e n ts  w ill  n ot  

b e  b u r d e n so m e  to  S ta te s  s in c e  th is  
in fo rm a tio n  is  a lr e a d y  a v a i la b le  a n d  th e  
S ta te  n e e d  o n ly  form at th is  d a ta  to  s h o w  

h o w  th e w a iv e r  r e q u ir e m e n ts  a re  m et.
A  n o t ic e  w ill  b e  p u b lish e d  in th e  

F ed era l R e g is te r  w h e n  O M B  a p p r o v a l is  

o b ta in e d . O th er  o r g a n iz a t io n s  a n d  
in d iv id u a ls  d e s ir in g  to  su b m it c o m m e n ts  
reg a rd in g  th e  e s t im a te  or  a n y  o th er
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a s p e c t  o f  th is  c o lle c t io n  o f  in fo rm a tio n , 
in c lu d in g  su g g e s t io n s  for  red u c in g  th is  
b u rd en , sh o u ld  a d d r e s s  th e ir  c o m m e n ts  

to  th e  O M B  o f f ic ia l  w h o s e  n a m e  a p p e a r s  
in  th e  “ A D D R E S S E S ”  s e c t io n  o f  th is  
p rea m b le .

VII. Response to Public Comments

B e c a u se  o f  th e  la rg e  v o lu m e  o f  p u b lic  
c o m m e n ts  th a t w e  u su a lly  r e c e iv e  o n  
ru les , w e  c a n n o t  a c k n o w le d g e  or  

r e sp o n d  to th em  in d iv id u a lly . H o w e v e r ,  
w e  w ill  a d d r e s s  a ll  p u b lic  c o m m e n ts  

th a t w e  r e c e iv e  b y  th e  d a te  sp e c if ie d  in  
th e  “ D A T E S ”  s e c t io n  o f  th is  p rea m b le  

a n d  r e sp o n d  to  th em  in  th e  p rea m b le  to  
th e  su b s e q u e n t  f in a l ru le  th a t w e  is su e .

List of Subjects

4 2  C F R  P a r t  4 3 3

A d m in is tr a t iv e  p r a c t ic e  a n d  

p ro ced u re , C h ild  su p p ort, C la im s, G rant 

p ro g ra m s-h ea lth , M e d ic a id , R ep ortin g  
a n d  re c o r d k e e p in g  req u irem en ts .

4 2  C F R  P a r t  4 4 7

A c c o u n tin g , A d m in is tr a t iv e  p r a c tic e  
a n d  p ro ced u re , D ru gs, G ran t p rogram s-  
h ea lth , H e a lth  fa c i l i t ie s ,  H e a lth  

p r o fe s s io n s , M e d ic a id , R ep o rtin g  a n d  
r e c o r d k e e p in g  req u irem en ts , R ural 
a r e a s .

42  CFR  c h a p te r  IV , su b c h a p te r  C is  
a m e n d e d  a s  fo llo w s:

A . Part 433 is  a m e n d e d  a s  fo llo w s:  .

P A R T 4 3 3 — S T A T E  F I S C A L  

A D M I N I S TR A TI O N

1. T h e  a u th o r ity  c ita t io n  for part 433 is  

r e v is e d  to  rea d  a s  fo llo w s:

A uthority: S ecs. 1 1 0 2 ,1902(a)(4),
1902(a)(18). 1902(a)(25), 1902(a)(45), 1902(t). 
1903(a)(3). 1903(d)(2), 1903(d)(5). 1903(i), 
1903(0). 1903(p), 1903(r)v1903(w ), 1912, and  
1917  of the S ocia l Security (42 U.S.C. 1302. 
1396a(a)(4 ), 1396a(a){18), 1396a(a)(25). 
1396a(a)(45), 1396a(t)» 1396b (a}(3). 1396b(d}(2), 
1396b(d)(5), 1396b(o), 1396b(p), 1396b(r). 
1396b(w ), 1396k and 1396(pj).

2. T h e  h e a d in g  for  su b p a rt A  is  

r e v is e d  to  rea d  a s  fo llo w s:

S u b p a r t  A — Fe d e ra l  M a t c h in g  a n d  

G e n e ra l  A d m in i s t r a t io n  P ro v i s io n s

3. S e c t io n s  433.32, 433.34, 433.35.
433 .36 , 433.37, 433 .38 , a n d  433 .40  are  

tra n sferred  from  su b p a rt B to  su b p a r t A .

4. S u b p a rt B, c o n s is t in g  o f  § § 433 .50  
th rou gh  433.74, is  r e v is e d  to  read  a s  
fo llo w s :

S u b p a r t  S — G e n e r a l  A d m i n i s t r a t i v e  

R e q u i r e m e n t s  S t a t e  F i n a n c i a l  P a r t i c i p a t i o n

Sec.
433 .50  B asis , sco p e, and  applicability.
433.51 Public fu n d s as the S tate  sh are of 

financial participation .

Sec.
433.52 G eneral definitions.
433.53 State financial participation .
433.54 Bona Fide donations.
433.55 H ealth care-re la ted  ta x e s defined.
433.56 C lasses o f h ealth  ca re  serv ices and 

providers defined.
433.57  General rules regarding revenues 

from provider ̂ related donations and 
health care-related taxes.

433.58  Provider-related donations and 
health care-related taxes during a State’s 
transition period.

433.60  Lim itations on level o f  FFP  in S tate  
expenditures from p rovider-related  
donations and health care -re la ted  ta x es  
during the transition  period.

433.66 Perm issible provider-related  
donations after the transition period.

433.67 Lim itations on level of F FP  for 
perm issible pro vider-re la ted donations.

433.68 Perm issible health care-related taxes  
after the transition period.

433.70  Lim itations on level o f F FP  for
revenues from health care-re la ted  ta xe s  
after the transition period.

433.72 W aiv er provisions applicable to 
health care -re la ted  taxes.

433.74 Reporting requirem ents.

§ 4 3 3 .5 0  B a s i s ,  s c o p e ,  a n d  a p p l i c a b i l i t y .

(a) B a s i s .  T h is  su b p a r t in terp rets  a n d  
im p le m e n ts—

(1) S e c t io n  1902(a )(2 ) o f  th e  A c t, w h ic h  
req u ire s  S ta te s  to  s h a r e  in  th e  c o s t  o f  
m e d ic a l a s s is t a n c e  e x p e n d itu r e s  a n d  
p erm its  b o th  S ta te  a n d  lo c a l  
g o v e r n m e n ts  to  p a r t ic ip a te  in  th e  
fin a n c in g  o f  th e  n o n -F ed era l p o rtio n  o f  

m e d ic a l a s s is t a n c e  e x p e n d itu r e s .
(2) S e c t io n  1903(a) o f  th e  A ct, w h ic h  

req u ire s  th e  S e c r e ta r y  to  p a y  e a c h  S ta te  
an  a m o u n t e q u a l to  th e  F ed era l m e d ic a l  
a s s is t a n c e  p e r c e n ta g e  o f  th e  to ta l 
a m o u n t e x p e n d e d  a s  m e d ic a l a s s is t a n c e  

u n d er  th e  S ta te ’s  p lan .
(3) S e c t io n  1 9 03 (w ) o f  th e A c t, w h ic h  

s p e c i f ie s  th e  trea tm en t o f  r e v e n u e s  from  
p r o v id e r -r e la te d  d o n a t io n s  a n d  h ea lth  

c a r e -r e la te d  ta x e s  in  d e term in in g  a 
S ta te ’s  m e d ic a l a s s is t a n c e  e x p e n d itu r e s  
for w h ic h  F ed era l f in a n c ia l p a r tic ip a tio n  

(FFP) is  a v a ila b le  u n d er  th e  M e d ic a id  
program .

(b) S c o p e . T h is  subpart-—
(1) S p e c if ie s  S ta te  p la n  req u irem en ts  

for S ta te  f in a n c ia l p a r tic ip a tio n  in  
e x p e n d itu r e s  for  m e d ic a l a s s is ta n c e .

(2) D e fe n s e  p ro v id er -re la ted  d o n a tio n s  
a n d  h e a lth  c a r e -r e la te d  ta x e s  th at m ay  
b e  r e c e iv e d  w ith o u t a r ed u c tio n  in  FFP.

(3) S p e c if ie s  ru le s  for  r e v e n u e s  
r e c e iv e d  from  p r o v id e r -r e la te d  
d o n a t io n s  a n d  h e a lth  c a r e -r e la te d  ta x e s  

d uring  a tra n s it io n  p er io d .
(4) E s ta b l is h e s  lim ita t io n s  o n  FFP  

w h e n  S ta te s  r e c e iv e  fu n d s  from  

p r o v id e r -r e la te d  d o n a t io n s  a n d  r e v e n u e s  
g e n e r a te d  b y  h e a lth  c a r e -r e la te d  ta x e s .

(c) A p p l i c a b i l i t y .  T h e  p r o v is io n s  o f  
th is  su b p a r t a p p ly  to  th e 50  S ta te s  a n d  
th e  D istr ic t o f  C o lu m b ia , bu t n o t to  a n y

S ta te  w h o s e  e n t ir e  M e d ic a id  program  is  
o p e r a te d  u n d er  a  w a iv e r  g r a n te d  u n d er  

s e c t io n  1115 o f  th e  A c t .

§ 433.51 Pub l ic f un d s  a s the Sta te  sha re  of 

f ina ncia l pa rt icipa t ion.

(a ) Public funds m ay be considered as 
the S tate’s share  in claiming FFP if they 
m eet the conditions specified in 
paragraphs (b) and (c) of this section.

(b) The public funds are appropriated  
directly to the S tate  or local M edicaid 
agency, or transferred from other public 
agencies (including Indian tribes) to the 
State or local agency and  under its 
adm inistrative control, or certified by 
the contributing public agency a s  
representing expenditures eligible for 
FFP under this section,

(c) The public funds are  not Federal 
funds, or are  Federal funds authorized 
by Federal law  to be used to m atch 
other Federal funds.

§ 4 33 .S2  Ge ne ra l de f init ion* .

As used in this subpart—
E n ti ty  r e la te d  to  a  h e a lth  c a r e  

p r o v id e r  m eans—
(1) An organization, association, 

corporation, or partnership formed by or 
on behalf of a health  care provider;

(2) A n  in d iv id u a l w ith  an  o w n e r s h ip  

or c o n tr o l in te r e s t  in  th e  p ro v id er , as 
d e fin e d  in  s e c t io n  11 2 4 (a )(3 ) o f  th e  A ct;

(3) An employee, spouse, parent, 
child, or sibling of the provider, or of a 
person with an ow nership or control 
in terest in the provider, as defined in 
section 1124(a)(3 ) of the Act; or

(4) A  su p p lier  o f  h e a lth  c a re  ite m s  or  
s e r v ic e s  or  a  su p p lie r  to  p r o v id e r s  o f  

h e a lth  c a r e  ite m s  or s e rv ic e s .
H e a l t h  c a r e  p r o v i d e r  m e a n s  th e  

in d iv id u a l or e n t ity  th a t r e c e iv e s  a n y  
p a y m e n t or  p a y m e n ts  for  h e a lth  c a r e  

ite m s  or s e r v ic e s  p r o v id e d .
P r o v i d e r - r e l a t e d  d o n a t i o n  m eans a 

d o n a tio n  or other voluntary paym ent (in 
c a s h  or in  kind) m ade directly or 
in d ir e c tly  to  a S tate  o r unit of local 
g o v e r n m e n t b y  or on behalf of a health 
c a r e  p ro v id er , an  entity related to such a 
h e a lth  c a r e  provider, or an entity 
p ro v id in g  goods or services to the S tate 
for a d m in is tr a tio n  o f  the S ta te’s 
M e d ic a id  p lan .

(1) D o n a t io n s  m a d e  b y  a  h e a lth  c a re  
p ro v id er  to  an  o r g a n iz a t io n , w h ic h  in 
turn d o n a te s  m o n e y  to  th e  S ta te , m a y  b e  
c o n s id e r e d  to  b e  a  d o n a tio n  m a d e  
in d ir e c tly  to  th e  S ta te  b y  a h e a lth  c a r e  
p ro v id er .

(2) W h e n  an  o r g a n iz a t io n  r e c e iv e s  

le s s  th a n  25 p e r c e n t o f  its  r e v e n u e s  from  
p r o v id e r s  a n d /o r  p r o v id e r -r e la te d  
e n t it ie s , its  d o n a t io n s  w ill  n o t g e n e r a lly  
b e  p r e su m e d  to  b e  p r o v id e r -r e la te d  
d o n a t io n s . U n d er  th e s e  c ir c u m sta n c e s , a
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p r o v id e r - r e la te d  d o n a t io n  to  a n  
o r g a n iz a t io n  w ill  n o t  b e  c o n s id e r e d  a  
d o n a t io n  m a d e  in d ir e c t ly  to  th e  S ta te .  
H o w e v e r ,  if  th e  d o n a t io n s  fro m  
p r o v id e r s  to  a n  o r g a n iz a t io n  a r e  
s u b s e q u e n t ly  d e te r m in e d  to  b e  in d ir e c t  
d o n a t io n s  to  th e  S ta te  o r  u n it  o f  lo c a l  
g o v e rn m e n t  fo r  a d m in is t r a t io n  o f  th e  
S ta t e ’s  M e d ic a id  p ro g ra m , th e n  s u c h  
d o n a t io n s  w ill  b e  c o n s id e r e d  to  b e  
h e a l th  c a r e  r e la te d .

(3) W h e n  th e  o r g a n iz a t io n  r e c e iv e s  

m ore th a n  25  p e r c e n t o f  its  r e v e n u e  from  

d o n a t io n s  from  p r o v id e r s  o r  p ro v id er-  
r e la te d  e n t it ie s ,  th e  o r g a n iz a t io n  a lw a y s  

w ill  b e  c o n s id e r e d  a s  a c tin g  o n  b e h a lf  o f  
h ea lth  c a r e  p r o v id e r s  if  it m a k e s  a  

d o n a tio n  to  th e  S ta te . T h e  a m o u n t o f  th e  

o r g a n iz a t io n ’s  d o n a tio n  to  th e  S ta te , in  a  
S ta te  f is c a l y e a r , th a t w il l  b e  c o n s id e r e d  

h e a lth  c a r e  r e la te d , w il l  b e  b a s e d  o n  th e  
p e r c e n ta g e  o f  d o n a t io n s  th e  

o r g a n iz a t io n  r e c e iv e d  from  th e  p ro v id ers  
du rin g  th a t p er io d .

§ 4 3 3 .5 3  S t a t e  f i n a n c i a l  p a r t i c i p a t i o n .

A  S ta te  p la n  m u s t p r o v id e  th a t—
(a) S ta te  ( a s  d is t in g u is h e d  fro m  lo c a l)  

f u n d s  w ill  b e  u s e d  b o th  fo r  m e d ic a l  
a s s i s ta n c e  a n d  a d m in is t r a t io n ;

(b ) S ta te  fu n d s  w ill  b e  u s e d  to  p a y  a t  
le a s t  40  p e r c e n t  o f  th e  n o n -F e d e r a l sh a re  
o f  to ta l e x p e n d itu r e s  u n d er  th e  p lan ; a n d

(c) S ta te  a n d  F e d e r a l  fu n d s  w ill  b e  
a p p o r t io n e d  a m o n g  th e  p o l i t ic a l  
s u b d iv i s io n s  o f  th e  S ta te  o n  a  b a s is  th a t  
a s s u r e s  th a t—

(1) I n d iv id u a ls  in  s im ila r  
c i r c u m s ta n c e s  w ill  b e  t r e a te d  s im ila r ly  
th r o u g h o u t th e  S ta te ;  a n d

(2 ) If th ere  i s  lo c a l  f in a n c ia l  
p a r tic ip a tio n , la c k  o f  fu n d s  from  lo c a l  
s o u r c e s  w il l  n o t r e su lt in  lo w e r in g  th e  

a m o u n t, d u ra tio n , s c o p e , o r  q u a lity  o f  
s e r v ic e s  or  le v e l  o f  a d m in is tr a t io n  u n d er  
th e  p la n  in  a n y  p art o f  th e  S ta te .

§ 433.54 Bona fide donations.
(a )  A  b o n a  f id e  d o n a tio n  m e a n s  a  

p r o v id e r -r e la te d  d o n a tio n , a s  d e f in e d  in  
§ 433 .52 , m a d e  to  th e  S ta te  or  u n it o f  

local g o v e r n m e n t, th a t h a s  n o  d irec t or  

in d ir e c t r e la t io n sh ip , a s  d e sc r ib e d  in  
p a ra g ra p h  (b) o f  th is  s e c t io n , to  

M e d ic a id  p a y m e n ts  m a d e  to—
(1) T h e  h e a lth  c a r e  prov id er;
(2) A n y  r e la te d  e n tity  p r o v id in g  h ea lth  

c a r e  ite m s  a n d  s e r v ic e s ;  or
(3) O th e r  p r o v id e r s  fu rn is h in g  th e  

s a m e  c l a s s  o f  i te m s  o r  s e r v ic e s  a s  th e  
p r o v id e r  o r  e n t i ty .

(b ) P r o v id e r -r e la te d  d o n a t io n s  w il l  b e  
d e te r m in e d  to  h a v e  n o  d ir e c t o r  in d irec t  
r e la t io n sh ip  to  M e d ic a id  p a y m e n ts  if  
th o s e  d o n a t io n s  a re  n o t re tu rn ed  to  th e  
in d iv id u a l p ro v id er , th e  p r o v id e r  c la s s ,  
or r e la te d  e n t ity  u n d er  a  h o ld  h a r m le ss  

p r o v is io n  or p r a c t ic e , a s  d e s c r ib e d  in  
p ara g ra p h  (c ) o f  th is  s e c t io n .

(c) A  h o ld  h a r m le s s  p r a c t ic e  e x is t s  if  
a n y  o f  th e  fo llo w in g  a p p lie s :

(1 ) T h e  a m o u n t o f  th e  p a y m e n t  

r e c e iv e d  (o th er  th a n  u n d e r  tit le  XIX  o f  

th e  A c t)  is  p o s it iv e ly  c o r r e la te d  e ith e r  to  
th e  a m o u n t o f  th e  d o n a t io n  o r  to  th e  

d if fe r e n c e  b e tw e e n  th e  a m o u n t o f  th e  

d o n a t io n  a n d  th e  a m o u n t o f  th e  p a y m e n t  
r e c e iv e d  u n d er  th e  S ta te  p lan ;

(2) A ll or  a n y  p o r tio n  o f  th e  p a y m e n t  

m a d e  u n d er  M e d ic a id  to  th e  d o n o r , th e  
p r o v id e r  c la s s ,  or  a n y  r e la te d  en tity , 
v a r ie s  b a s e d  o n ly  o n  th e  a m o u n t o f  th e  
to ta l d o n a t io n  r e c e iv e d ;  or

(3 ) T h e  S ta te  or  o th er  u n it o f  lo c a l  
g o v e r n m e n t r e c e iv in g  th e  d o n a tio n  

p r o v id e s  for  a n y  p a y m e n t, o ffse t , or  

w a iv e r  th a t g u a r a n te e s  to  return  a n y  
p o rtio n  o f  th e  d o n a t io n  to  th e  p ro v id er .

(d ) I iC F A  w ilt  p r e su m e  p ro v id er-  

r e la te d  d o n a t io n s  to  b e  b o n a  fid e  if  th e  
v o lu n ta r y  p a y m e n ts , in c lu d in g , b u t n o t  

lim ited  to , g if ts , co n tr ib u tio n s , 
p r e s e n ta t io n s  or a w a r d s , m a d e  b y  o r  on  
b e h a lf  o f  in d iv id u a l h e a lth  c a re  

p r o v id e r s  to  th e  S ta te , c o u n ty , or  a n y  
o th er  u n it o f  lo c a l  g o v e r n m e n t d o e s  n o t  
e x c e e d —

(1 ) $ 5 ,0 0 0  p er y e a r  in  th e  c a s e  o f  a n  
in d iv id u a l p r o v id e r  d o n a tio n ; or

(2) $50 ,000  p er  y e a r  in  th e  c a s e  o f  a  
d o n a tio n  from  a n y  h e a lth  c a re  
o r g a n iz a t io n a l en tity .

(e )  T o  th e  e x te n t  th a t a  d o n a tio n  

p r e su m e d  to  b e  b o n a  f id e  c o n ta in s  a  

h o ld  h a r m le s s  p r o v is io n , a s  d e s c r ib e d  in  
p a ragrap h  (c) o f  th is  s e c t io n , it w i l l  n o t  
b e  c o n s id e r e d  a b o n a  f id e  d o n a tio n . 
W h e n  p r o v id e r -r e la te d  d o n a t io n s  are  
n o t b o n a  fid e , H C F A  w ill  d e d u c t  th is  

a m o u n t from  th e  S ta t e ’s m e d ic a l  
a s s is t a n c e  e x p e n d itu r e s  b e fo r e  

c a lc u la t in g  FFP. T h is  o f f s e t  w ill  a p p ly  to  
a ll y e a r s  th e  S ta te  r e c e iv e d  su c h  

d o n a t io n s  a n d  a n y  s u b s e q u e n t  f is c a l  
y e a r  in  w h ic h  a s im ila r  d o n a tio n  is  
r e c e iv e d .

§ 433 .55  He a lth ca re -re la te d ta xe s 

de f ine d.

(a ) A  h e a lth  ca re^ rela ted  ta x  is  a  
l ic e n s in g  fe e , a s s e s s m e n t ,  or o th er  

m a n d a to r y  p a y m e n t th a t is  r e la te d  to—
(1) H e a lth  c a r e  ite m s  or s e r v ic e s ;
(2) T h e  p r o v is io n  o f, o r  th e  a u th o r ity  

to p r o v id e , th e  h e a lth  c a r e  ite m s  or  
se r v ic e s ;  or

(3 ) T h e  p a y m e n t for  th e  h e a lth  c a r e  
item s or s e r v ic e s .

(b ) A  ta x  w i l l  b e  c o n s id e r e d  to  b e  
r e la te d  to  h e a lth  c a r e  ite m s  or s e r v ic e s  
u n d er  p a ragrap h  (a ) ( l}  o f  th is  s e c t io n  if  

a t le a s t  85  p e r c e n t o f  th e  b u r d e n  o f  th e  
ta x  r e v e n u e  fa l ls  o n  h e a lth  c a r e  
p r o v id e r s .

(c ) A  ta x  is  c o n s id e r e d  to  b e  h e a lth  
c a r e  r e la te d  i f  th e  ta x  is  n o t lim ite d  to  

h e a lth  c a r e  it e m s  o r  s e r v ic e s ,  bu t th e  
trea tm en t o f  in d iv id u a ls  or  e n t i t ie s

p r o v id in g  or p a y in g  fo r  th o s e  h e a lth  c a r e  
ite m s  or s e r v ic e s  is  d if fe r e n t th a n  th e  

ta x  trea tm en t p r o v id e d .to  o th er  
in d iv id u a ls  or  e n t it ie s .

(d) A  h e a lth  c a r e -r e la te d  ta x  d o e s  n o t  

in c lu d e  p a y m e n t o f  a  cr im in a l or  c iv i l  
f in e  or p e n a lty , u n le s s  th e  f in e  o r  

p e n a lty  w a s  im p o se d  in s te a d  o f  a  ta x .

(e ) H e a lth  c a r e  in s u r a n c e  p rem iu m s  
a n d  h e a lth  m a in te n a n c e  o r g a n iz a t io n  

p rem iu m s p a id  b y  a n  in d iv id u a l o r  g rou p  
to  e n su r e  c o v e r a g e  or e n r o llm e n t a re  n o t  
c o n s id e r e d  to  b e  p a y m e n ts  fo r  h e a lth  

c a r e  it e m s  a n d  s e r v ic e s  for  p u r p o se s  o f  
d e te r m in in g  w h e th e r  a  h e a lth  ca re -  
r e la te d  ta x  e x is t s .

§  4 3 3 .5 6  C l a s s e s  o f  h e a l t h  c a r e  s e r v i c e s  

a n d  p r o v i d e r s  d e f i n e d .

(a ) F or p u r p o se s  o f  th is  su b p a r t, e a c h  

o f  th e  fo l lo w in g  w ill  b e  c o n s id e r e d  a s  a  

se p a r a te  c la s s  o f  h e a lth  c a r e  it e m s  or  
se r v ic e s :

(1 ) Inpatient h o sp ita l s e r v ic e s ;

(2) O u tp a tie n t h o s p ita l s e r v ic e s ;
(3) N u rsin g  fa c ility  s e r v ic e s  (o th er  

th a n  s e r v ic e s  o f  in te r m e d ia te  c a r e  

fa c i l i t ie s  fo r  th e  m e n ta lly  re ta rd ed );
(4 )  In te r m e d ia te  c a r e  fa c ility  s e r v ic e s  

for  th e m e n ta lly  r e ta rd ed , a n d  s im ila r  

s e r v ic e s  fu rn ish ed  b y  c o m m u n ity -b a se d  
r e s id e n c e s  for  th e  m e n ta lly  r e ta r d e d , 
u n d er  a w a iv e r  u n d er  s e c t io n  1 915 (c) o f  
th e  A c t, in a  S ta te  in  w h ic h , a s  o f  

D e c e m b e r  2 4 , 1992, a t le a s t  85  p e r c e n t  o f  

su c h  fa c i l i t ie s  w e r e  c la s s if ie d  a s  IC F /  
M R s prior to  th e  gra n t o f  th e  w a iv er ;

(5) P h y s ic ia n  se r v ic e s ;
(6) H o m e  h e a lth  c a r e  s e r v ic e s ;
(7) O u tp a tie n t p r e sc r ip t io n  drugs;

(8) S e r v ic e s  o f  h e a lth  m a in te n a n c e  
o r g a n iz a t io n s  a n d  h e a lth  in su r a n c e  
o r g a n iz a t io n s ; a n d

(9) O th er  h e a lth  c a r e  ite m s  or  s e r v ic e s  

n ot l is te d  a b o v e  o n  w h ic h  th e  S ta te  h a s  
e n a c te d  a  l ic e n s in g  or c e r t if ic a t io n  fe e ,  
su b je c t  to  th e  fo llo w in g :

(i) T h e  fe e  m u st b e  b ro a d  b a s e d  a n d  
u n ifo rm  or th e  S ta te  m u st r e c e iv e  a 
w a iv e r  o f  th e s e  req u irem en ts;

(ii)  T h e  p a y e r  o f  th e  f e e  c a n n o t  b e  
h e ld  h a r m le ss ;  a n d

(iii)  T h e  a g g r e g a te  a m o u n t o f  th e  fe e  
c a n n o t  e x c e e d  th e  S ta te ’s  e s t im a te d  c o s t  

o f  o p e r a tin g  th e  lic e n s in g  o r  c e r t if ic a t io n  
p rogram .

(b) T a x e s  th a t p e r ta in  to  e a c h  c la s s  
m u st a p p ly  to  a ll  i te m s  a n d  s e r v ic e s  

w ith in  th e  c la s s ,  r e g a r d le s s  o f  w h e th e r  

th e  ite m s  a n d  s e r v ic e s  a re  fu r n ish e d  by  
o r  th rou gh  a M e d ic a id -c e r t if ie d  or  
l i c e n s e d  p ro v id er .

§  4 3 3 .5 7  G e n e r a l  r u l e s  r e g a r d i n g  r e v e n u e s  

f r o m  p r o v i d e r -r e l a t e d  d o n a t i o n s  a n d  h e a l t h  

c a r e -r e l a t e d  t a x e s .

E ffe c t iv e  Jan u ary  1 ,1 9 9 2 , H C F A  w il l  
d e d u c t  fro m  a  S ta t e ’s e x p e n d itu r e s  for
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m e d ic a l a s s is t a n c e ,  b e fo r e  c a lc u la t in g  

FFP. fu n d s  from  p r o v id e r -r e la te d  

d o n a t io n s  a n d  r e v e n u e s  g e n e r a te d  b y  

h e a lth  c a r e -r e la te d  t a x e s  r e c e iv e d  b y  a 
S ta te  or u n it o f  lo c a l g o v e r n m e n t, in  

a c c o r d a n c e  w ith  th e  req u irem en ts , 
c o n d it io n s , a n d  lim ita t io n s  o f  th is  

su b p a rt, i f  th e  d o n a t io n s  a n d  ta x e s  a re  
n o t—

(a) D o n a t io n s  a n d  t a x e s  th a t m e e t  th e  
r e q u irem en ts  s p e c if ie d  in  § 433 .58 , 
e x c e p t  for  c e r ta in  r e v e n u e  r e c e iv e d  
d u rin g  a s p e c if ie d  tr a n s it io n  p er iod ;

(b ) P e r m iss ib le  p ro v id e r -r e la te d  
d o n a t io n s , a s  s p e c if ie d  in  § 433.66(b): or

(c) H e a lth  c a r e -r e la te d  ta x e s , a s  
s p e c if ie d  in  § 433 .68(b ).

§  4 3 3 .5 8  P r o v i d e r -r e l a t e d  d o n a t i o n s  a n d  

h e a l t h  c a r e -r e l a t e d  t a x e s  d u r i n g  a  S t a t e ’s  

t r a n s i t i o n  p e r i o d .

(a) G e n e r a l  r u le ,  D uring  th e  S ta te ’s 
tr a n s it io n  p e r io d  sp e c if ie d  in  p aragrap h
(b) o f  th is  s e c t io n , a  S ta te  m a y  r e c e iv e  

c e r ta in  p r o v id e r -r e la te d  d o n a t io n s  an d  
h e a lth  c a r e -r e la te d  ta x e s  w ith o u t  a 

re d u c tio n  in  FFP. T h e s e  p ro v id er -re la ted  
d o n a t io n s  a n d  h e a lth  c a r e -r e la te d  ta x e s  
m u st m e e t  th e  c o n d it io n s  sp e c if ie d  in  
th is  s e c t io n  a n d  a re  su b je c t  to  

l im ita t io n s  s p e c if ie d  in  § 433 .60
(b ) T r a n s i t i o n  p e r i o d s  f o r  S t a t e s .

(1) E x c e p t  a s  p r o v id e d  in  p aragrap h
(b )(2 ) o f  th is  s e c t io n , th e  p r o v is io n s  o f  
th is  s e c t io n  a p p ly  for  th e  p er io d  
b e g in n in g  January  1 ,1 9 9 2  a n d  e n d in g —

(1) S e p te m b e r  3 0 ,1 9 9 2 , for  S ta te s  

w h o s e  S ta te  f is c a l  y e a r  b e g in s  o n  or  
b e fo r e  July 1 ,1 9 9 2 ; or

(ii) D e c e m b e r  3 1 ,1 9 9 2 , for  S ta te s  

w h o s e  S ta te  f is c a l  y e a r  b e g in s  a fter  July
1 ,1 9 9 2 .

(2) T h e  p r o v is io n s  o f  th is  s e c t io n
a p p ly  for  th e  p e r io d  b e g in n in g  January 1, 
1992 a n d  en d in g  June 3 0 ,1 9 9 3  for S ta te s  

th a t—  -
(i) A re  n o t s c h e d u le d  to  h a v e  a regu lar  

le g is la t iv e  s e s s io n  in  c a le n d a r  y e a r  1992;
(ii) A re  n o t s c h e d u le d  to  h a v e  a  

regu lar  le g is la t iv e  s e s s io n  in c a le n d a r  
y e a r  1993; or

(Hi) H a d  e n a c te d  a  h ea lth  c a r e -r e la te d  
ta x  program  o n  N o v e m b e r  4 ,1 9 9 1 .

(c) P r o v i d e r - r e l a t e d  d o n a t i o n s  d u r i n g  . 
t h e  t r a n s i t i o n  p e r i o d .  S u b je c t to  th e  
lim ita t io n s  s p e c if ie d  in  § 433.60, a S ta te  : 
m a y  r e c e iv e , w ith o u t  a r e d u c tio n  in  FFP, 
p r o v id e r -r e la te d  d o n a t io n s  d e sc r ib e d  in  
p a ragrap h  (d )(3) o f  th is  s e c t io n  d u rin g  
th e  a p p lic a b le  tr a n s it io n  p er io d .

...(d) P e r m i s s i b l e  d o n a t i o n s .  T o  b e  
p e r m is s ib le  d o n a t io n s , th e  d o n a t io n s  
m u st.b e —

(1) B on a  fid e  d o n a tio n s , a s  d e f in e d  in  

§ 4 3 3 ,5 4 ;
(2) D o n a t io n s  m a d e  b y  a h o sp ita l,  

c lin ic , or  s im ila r  e n tity  (su c h  a s  a  
F e d e r a lly -q u a lif ie d  h e a lth  ce n te r ) for  th e  

d irec t c o s t s  o f  S ta te  or lo c a l  a g e n c y

p e r so n n e l w h o  a re  s ta t io n e d  a t th at  
fa c ility  to  d e te r m in e  th e  e lig ib ility  
( in c lu d in g  e lig ib ility  r e d e te r m in a tio n s )  
o f  in d iv id u a ls  for  M e d ic a id  a n d /o r  to  
p r o v id e  o u trea ch  s e r v ic e s  to  e lig ib le  (or  
p o te n t ia lly  e lig ib le )  M e d ic a id  
in d iv id u a ls . D irec t c o s t s  o f  o u ts ta t io n e d  
e lig ib ility  w o r k e r s  re fer s  to  th e  c o s t s  o f  
tra in in g , s a la r ie s  a n d  fr in ge b e n e f it s  
a s s o c ia te d  w ith  e a c h  o u ts ta t io n e d  
w o rk er  a n d  s im ila r  a llo c a te d  c o s t s  o f  

S ta te  or  lo c a l  a g e n c y  su p p o rt s ta ff, a n d  
a p r o r a te d  c o s t  o f  p a m p h le ts  a n d  

m a te r ia ls  d is tr ib u ted  b y  th e  o u ts ta t io n e d  
w o rk ers  a t th e s e  s i t e s .  C o s ts  for  su ch  

ite m s  a s  S ta te  a g e n c y  o v e r h e a d ,  
a d v e r t is in g  c a m p a ig n s , a n d  p ro v id er  
o ff ic e  s p a c e  a re  n o t  a l lo w a b le  d irec t  
c o s t s  fo r  th is  p u rp ose; or

(3) P r o v id er -re la ted  d o n a tio n s , e v e n  if  
th e  d o n a t io n s  d o  n o t q u a lify  u n d er  th e  
p r o v is io n s  o f  p aragrap h  (d ) (1) or  (2) o f  
th is  s e c t io n , th a t m e e t  th e  fo llo w in g  

c o n d it io n s : •
(i) T h e  d o n a tio n  p ro g ra m  w a s  in  e ffe c t  

o n  S e p te m b e r  3 0 ,1 9 9 1 , d e s c r ib e d  in  
S ta te  p la n  a m e n d m e n ts  or  r e la te d  
d o c u m e n ts  su b m itte d  to  H C F A  b y  th at  
d a te , o r  su b s ta n t ia te d  b y  w r itten  
d o c u m e n ta r y  e v id e n c e ' (a °  d e sc r ib e d  in  
p a ragrap h  (e ) o f  th is  s e c t io n )  th at w a s  in  
e x is t e n c e  a s  o f  th a t d a te; a n d

(ii) T h e  d o n a t io n  program  is  I 
a p p lic a b le  to  th e  S ta te ’s f is c a l  y e a r  1992, 
a s  d e m o n s tr a te d  b y  w r itte n  
d o c u m e n ta r y  e v id e n c e  a s  d e sc r ib e d  in  
p aragrap h  (e ) o f  th is  se c t io n .

(e ) W r i t t e n  d o c u m e n t a r y  e v i d e n c e .

T h e  S ta te  m u st h a v e  w r itte n  . 
d o c u m e n ta t io n , w h ic h  w a s  in  e x is t e n c e  
o n  S e p te m b e r  30  1991. o f  a d o n a tio n  
program  d e s c r ib e d  in  p ara g ra p h  (d)(3) o f  
th is  s e c t io n  th a t in c lu d e s  th e  d o lla r  
a m o u n ts  it r e c e iv e d  in  S ta te  f is c a l  y e a r  
1992 a n d  th e  a m o u n ts  it in te n d e d  to  
r e c e iv e , a s  e v id e n c e d  b y  o n e  or m ore  o f  
th e  fo llo w in g :

(1) R e fe r e n c e  to  a d o n a tio n  program  in  
a S ta te  p la n  a m e n d m e n t or  r e la te d  
d o c u m e n ts , in c lu d in g  a  s a t is fa c to r y  |  
r e sp o n s e , a s  d e te r m in e d  b y  H C F A . to  a 
H C F A  r e q u e s t fo r  a d d it io n a l  
in fo rm a tio n ;

(2) S ta te  b u d g e t d o c u m e n ts  id e n tify in g  

th e  a m o u n ts  S ta te s  e x p e c te d  to  b e  

r e c e iv e d  in  d o n a tio n s;
(3) W ritten  a g r e e m e n ts  w ith  th e  

p a r tie s  d o n a tin g  th e  fu n d s; a n d /o r
(4) O th er  w r itte n  d o c u m e n ts  th a t  

id e n t ify  a m o u n ts  th a t th e .S ta te s  p la n n e d  

to  r e c e iv e  in  d o n a t io n s  from  sp e c if ie d
.o r g a n iz a t io n s  d u rin g  th a t p er io d .

(f) A p p l i c a t i o n  o f  r u l e s  t o  S t a t e  f i s c a l  
y e a r  1 9 9 3 . F or a n y  p o r tio n  o f  a  S ta t e ’s  
f is c a l  y e a r  1993 th a t o c c u r s  d uring  th e  
tr a n s it io n  p er io d , th e  S ta te  m a y  r e c e iv e , 
w ith o u t  a  re d u c tio n  in  FFP, th e  a m o u n t  

o f  p r o v id e r -r e la te d  d o n a t io n s  th a t it 
r e c e iv e d  in  th e  c o r r e sp o n d in g  p er io d  in

S ta te  f is c a l y e a r  1992, in c lu d in g  th e  5 
d a y s  a fte r  th e  e n d  o f  th at p er io d , su b je c t  

to  th e  lim ita t io n s  s p e c if ie d  in  433 .60 (a ).

(g) H e a l t h  d a r e - r e l a t e d  t a x e s  d u r i n g  
t h e  t r a n s i t i o n  p e r i o d .  (1) S u b je c t to  th e  
lim ita t io n s  s p e c if ie d  in  § 433 .60 , S ta te s  

m a y  r e c e iv e , w ith o u t  a re d u c tio n  in  FFP. 
h e a lth  c a r e -r e la te d  t a x e s  d u rin g  th e  

S ta t e ’s tr a n s it io n  p er io d  if:

(1) T h e  h e a lth  c a r e -r e la te d  t a x e s  a re  

b r o a d -b a s e d  a n d  u n ifo rm ly  im p o se d ,  
a n d  th e  ta x p a y e r  w il l  n o t b e  h e ld  

h a r m le ss , a s  s p e c if ie d  in  § 433.68; or

(ii) T h e  h e a lth  c a r e -r e la te d  t a x e s  a re  

im p o se d  u n d er—

(A ) A  ta x  p rogram  th at w a s  in  e ffe c t  

a s  o f  N o v e m b e r  2 2 ,1 9 9 1 ; or

(B) L e g is la tio n  o r  r e g u la t io n s  th at 

w e r e  e n a c te d  or a d o p te d  a s  o f  

N o v e m b e r  2 2 ,1 9 9 1 .

(2) A  S ta te  m a y  n o t m o d ify  h e a lth  
c a r e -r e la te d  t a x e s  in  e x is t e n c e  a s  o f  
N o v e m b e r  2 2 ,1 9 9 1 , w ith o u t  a  re d u c tio n  

o f  FFP. u n le s s  th e  m o d if ic a t io n  o n ly —

(i) E x te n d s  a  t a x  p ro g ra m  th a t  w a s  
s c h e d u le d  to  e x p i re  b e f o r e  th e  e n d  o f  
th e  S ta t e ’s t r a n s i t io n  p e r io d ;

(ii) M a k e s  te c h n ic a l c h a n g e s  th a t d o  
n o t a lte r  th e  ra te  o f  th e  ta x  or th e  b a s e  
o f  th e  ta x  (e .g ., th e  p r o v id e r s  o n  w h ic h  
th e  ta x  is  im p o se d  a n d  d o  n o t o th e r w is e  

in c r e a s e  th e  p r o c e e d s  o f  th e  tax; or

(iii) D e c re a s e s  th e  r a te  o f  th e  ta x , 
w ith o u t a lte r in g  th e  b a s e  o f  th e  ta x .

§  4 3 3 .6 0  L i m i t a t i o n s  o n  l e v e l  o f  F F P  i n  

S t a t e  e x p e n d i t u r e s  f r o m  p r o v i d e r -r e l a t e d  

d o n a t i o n s  a n d  h e a l t h  c a r e -r e l a t e d  t a x e s  

d u r i n g  t h e  t r a n s i t i o n  p e r i o d .

(a ) M a x i m u t p  a m o u n t s .  T h e  m a x im u m  
a m o u n t o f  to ta l p r o v id e r -r e la te d  

d o n a t io n s , a s  s p e c if ie d  in  § 433 .58 (d )(3 ). 
a n d  h e a lth  c a r e -r e la te d  ta x e s  th a t a 
S ta te  m a y  r e c e iv e  w ith o u t  a  r e d u c tio n  in  

FFP d u rin g  a  S ta te  f is c a l  y e a r  in  th e  
S ta te 's  tr a n s it io n  p e r io d  s p e c i f ie d  in
§ 433.581b) is  c a lc u la te d  b y  
multiplying—

(1) T h e  S ta t e ’s  to ta l  m e d ic a l  
a s s i s t a n c e  e x p e n d i tu r e s  fo r  th e  f i s c a l

: year; fey

(2) T h e  g r e a te r  of:

(i) 25 percent: or
(ii) T h e  “ S ta te  b a s e  p e r c e n ta g e "  ( a s  

d e s c r ib e d  in  p a r a g r a p h  (b ) o f  th is  
se c tio n ) .

(b) S t a t e  b a s e  p e r c e n t a g e .

(1) T h e  S ta te ’s b a s e  p e r c e n ta g e  is  
calculated b y  d iv id in g  th e  a m o u n t o f  th e  
p r o v id e r -r e la te ^  d o n a t io n s  a n d  h e a lth  

c a r e -r e la te d  t a x e s  id e n t if ie d  in  § 433 .58  
a n d  e s t im a te d  b y  H C F A  to  b e  r e c e iv e d  
in  th e  S ta t e ’s  f is c a l  y e a r  1 992  b y  th e  
to ta l n o n -F e d e r a l sh a r e  o f  m e d ic a l  
a s s is t a n c e  e x p e n d itu r e s  ( in c lu d in g  
a d m in is tr a t iv e  c o s t s )  in  th at f is c a l  y e a r  

b a s e d  o n  th e  b e s t  a v a ila b le  H C F A  d a ta .
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(2 ) In c a lc u la t in g  th e  a m o u n t o f  ta x e s  

s p e c i f ie d  in  p a ra g ra p h  o f  th is
s e c t io n , t a x e s  ( in c lu d in g  th e  ta x  ra te  o r  

b a s e )  th a t w e r e  n o t in  e f fe c t  for  th e  

e n tir e  S ta te  f i s c a l  y ea r , b u t for  w h ic h  

le g is la t io n  o r  r e g u la t io n s  im p o s in g  su c h  
ta x e s  w e r e  e n a c te d  o r  a d o p te d  a s  o f  

N o v e m b e r  2 2 ,1 9 9 1 , w ilt  b e  e s t im a te d  a s  

if  th ey  w e r e  in  e f fe c t  for  th e  en tire  f is c a l  
y ea r .

(c) D e d u c t i o n s  b e fo r e  c a l c u l a t i n g  F F P . 
Before calculating FFP, HCFA will 
deduct from a S tate’s medical assistance 
expenditures the to tal amount of any 
provider-related donations described in 
§ 433 .58(d ){3}, and health  care-related 
taxes in excess of the limit calculated 
under paragraph (a) of th issection .

§ 433 .66  Pe rm issible  pro vide r-re la te d  

dona t ions a f te r the  t ra nsit ion pe riod.

(a) G e n e r a l ru le . (1} Except as  
specified in paragraph (a)(2) of this 
section, subsequent to the end of a  
S tate’s transition period, as defined in 
§ 433.58(b), a  S ta te  may receive 
revenues from provider-related 
donations without a reduction in FFP, 
only in accordance with the 
requirem ents of this section.

(2) The provisions o f this section 
relating to  provider-related: donations 
for outstationed eligibility workers are  
effective on O ctober 1,1992, w hether or 
not the S tate’s transition period 
continues beyond that date.

(b ) P e r m is s ib le  d o n a tio n s . S u b je c t to  

th e  lim ita t io n s  s p e c i f ie d  in  § 433 .67 , a  
S ta t e  m a y  r e c e iv e , w ith o u t  a  red u c tio n  

in  FFP, p r o v id e r -r e la te d  d o n a t io n s  that  
m e e t a t le a s t  o n e  o f  th e  fo llo w in g  
req u irem en ts:

(1) T h e  d o n a t io n s  m u st b e  b o n a  f id e  
d o n a t io n s , a s  d e f in e d  in  § 433.54; or

(2 ) T h e  d o n a t io n s  a r e  m a d e  b y  a 

h o sp ita l, c lin ic , or s im ila r  e n t ity  (su ch  a s  

a F e d e r a lly -q u a lif ie d  h e a lth  c e n te r )  for  
th e  d irec t c o s t s  o f  S ta te  o r  lo c a l  a g e n c y  

p e r s o n n e l w h o  a re  s ta t io n e d  a t th e  

fa c ility  to  d e te r m in e  th e  e lig ib ility  

( in c lu d in g  e lig ib ility  r e d e te r m in a tio n s )  

o f  in d iv id u a ls  for  M e d ic a id  o r  to  p r o v id e  
o u tr e a c h  s e r v ic e s  to  e lig ib le  (or  
p o te n t ia lly  e lig ib le )  M e d ic a id  

in d iv id u a ls . D irec t c o s t s  o f  o u ts ta t io n e d  
e lig ib ility  w o r k e r s  r e fer s  to  th e  c o s t s  o f  

tra in in g , s a la r ie s  a n d  fr in ge  b e n e f i t s  
a s s o c ia te d  w ith  e a c h  o u ts ta t io n e d  

e lig ib ility  w o r k e r  a n d  s im ila r  a llo c a te d  

c o s t s  o f  S ta te  or  lo c a l  a g e n c y  su p p ort  
sta ff , a n d  a  p r o r a te d  c o s t  o f  p a m p h le ts  
a n d  m a te r ia ls  d is tr ib u te d  b y  th e  

o u ts ta t io n e d  w o r k e r s  a t th ese ' s i te s .
C o s ts  for  su ch  it e m s  a s  S ta te  a g e n c y  

o v e r h e a d , a d v e r t is in g  c a m p a ig n s , a n d  
p ro v id er  s p a c e  a re  n o t a l lo w a b le  for  th is  
p u rp o se .

§  4 3 3 .6 7  L i m i t a t i o n s  o n  l e v e l  o f  F F P  f o r  

p e r m i s s i b l e  p r o v i d e r -r e l a t e d  d o n a t i o n s .

(a) (1) L i m i t a t i o n s  o n  b o n a  f i d e  
d o n a t i o n s .  There are  no lim itations on 
the amount of bona fide provider-related 
d o n a t io n s  that a State m ay receive 
without a reduction in FFP, as long as 
the bona fide donations meet the 
requirem ents o f f  433.66(b)(1).

(2) L i m i t a t i o n s  o n  d o n a t i o n s  f o r  
o u t s t a t i o n e d  e l i g i b i l i t y  w o r k e r s .. 
Effective October 1,1992, regardless of 
when a S tate’s transition period ends, 
the maximum am ount of provider- 
related donations for oustationed 
eligibility workers, as described in 
§ 433.66(b)(2), that a  S tate  m ay receive 
without a reduction in FFP m ay not 
exceed  10 percent of a  S ta te’s m edical 
assistance adm inistrative costs (both 
Ihe  Federal and State share), excluding 
the costs of fam ily planning activities, 
The 10 percent limit for provider-related 
donations for outstationed eligibility 
workers is not included in the limit in 
effect through Septem ber 30,1995, for 
health care-related taxes as described in 
§ 433.70.

(b) C a l c u l a t i o n  o f  F F P . HCFA will 
deduct from a  S ta te’s m edical assistance 
expenditures, before calculating FFP, 
any provider-related donations that do 
not meet the requirem ents of
§ 433.66(b)(1) and provider donations for 
outstationed eligibility workers in 
excess of the limits specified under 
paragraph (a)(2) of this section,

§  4 3 3 .6 8  P e r m i s s i b l e  h e a l t h  c a r e -r e l a t e d  

t a x e s  a f t e r  t h e  t r a n s i t i o n  p e r i o d .

(a) G e n e r a l  r u l e .  Beginning on the day 
after a S tate’s transition period, as 
defined in § 433.58(b), ends, a State m ay 
receive health care-related taxes, 
without a reduction in FFP, only in 
accordance with the requirem ents of 
this section.

(b) P e r m i s s i b l e  h e a l t h  c a r e - r e l a t e d  
t a x e s .  Subject to the lim itations » 
specified in § 433.70, a S tate may 
receive, w ithout a reduction in FFP, 
health  care-related taxes if all of the 
following are met:

(1) The taxes are  broad based , as 
specified in paragraph (c) of this section;

(2) The taxes are uniformly imposed 
throughout a  jurisdiction, as specified in 
paragraph (d) of this section; and

(3) The tax program  does not violate 
the hold harm less provisions specified 
in paragraph (f) of this section.

(c) B r o a d 'b a s e d  h e a lth  c a r e -r e la te d  
ta x e s .

(1) A health care-related tax will be 
considered to be broad based if the tax 
is imposed on at least all health  care 
items or serv ices in the class or 
providers of such items or services 
furnished by all n o n - F e d e r a l ,  non-public

p r o v id e r s  in  th e  S ta le ,  a n d  is  im p o s e d  
u n iform ly , a s  s p e c i f ie d  in  p ara g ra p h  fd )  
o f  th is  s e c t io n .

(2 ) I f  a  h e a l th  c a r e - r e la t e d  ta x  is  
im p o s e d  b y  a u n it o f  lo c a l  g o v e rn m e n t,  
th e  ta x  m u s t  e x te n d  to  a l l  i te m s  o r  
s e r v ic e s  o r  p r o v id e r s  (o r  to  a l l  p r o v id e r s  
in  a  c la s s )  in  th e  a r e a  o v e r  w h ic h  th e  
u n it  o f  g o v e r n m e n t  h a s  ju r is d ic t io n .

(3) A  S ta te  m a y  r e q u e s t  a  w a iv e r  fro m  
H C F A  o f  th e  r e q u ir e m e n t  th a t  a  ta x  
p ro g ra m  b e  b r o a d  b a s e d ,  in  a c c o r d a n c e  
w ith  th e  p r o c e d u r e s  s p e c if ie d  in
§ 433.72.

(d) U n i f o r m l y  i m p o s e d  h e a l t h  c a r e -  
r e l a t e d  t a x e s .  A  h e a lth  c a r e -r e la te d  ta x  
w ill b e  c o n s id e r e d  to  b e  im p o se d  

u n ifo rm ly  e v e n  if  it e x c lu d e s  M e d ic a id  

o r  M e d ic a r e  p a y m e n ts  (in  w h o le  o r  in  
part), o r  both ; or, in  th e  c a s e  o f  a h e a lth  

c a r e -r e la te d  ta x  b a s e d  o n  r e v e n u e s  or  

r e c e ip ts  w ith  r e s p e c t  to  a  c la s s  o f  ite m s  
or s e r v ic e s  (or  p r o v id e r s  o f  ite m s  or  
s e r v ic e s ) ,  if  it e x c lu d e s  e ith e r  M e d ic a id  

or M e d ic a r e  r e v e n u e s  w ith  r e s p e c t  to  a 
c la s s  o f  it e m s  or s e r v ic e s ,  or  b o th .

(1) A  h e a lth  c a r e -r e la te d  ta x  W ill b e  
c o n s id e r e d  to  b e  im p o se d  u n ifo rm ly  i f  it 
m e e ts  a n y  o n e  o f  th e  fo l lo w in g  criteria : 

(i) I f th e  ta x  is  a l ic e n s in g  fe e  or  
s im ila r  ta x  im p o s e d  o n  a c la s s  o f  h ea lth  
c a r e  s e r v ic e s  (or p r o v id e r s  o f  th o s e  

h e a lth  c a r e  ite m s  or  s e r v ic e s ) ,  th e  ta x  is  
th e  s a m e  a m o u n t fo r  e v e r y  p r o v id e r  

fu rn ish in g  th o s e  ite m s  or s e r v ic e s  w ith in  
th e  c la s s .

(n ) I f  th e  ta x  i s  a  l ic e n s in g  f e e  or  

s im ila r  ta x  im p o s e d  o n  a  c la s s  o f  h e a l th 

c a r e  ite m s  o r  s e r v ic e s  (or  p r o v id e r s  o f  
th o s e  ite m s  o r  s e r v ic e s )  o n  th e  b a s i s  o f  
th e  n u m b er  o f  b e d s  ( l ic e n s e d  or  
o th e r w is e )  o f  th e  p r o v id e r , th e  a m o u n t  
o f  th e  ta x  i s  th e  s a m e  for e a c h  b e d  o f  

e a c h  p ro v id er  o f  th o s e  it e m s  or s e r v ic e s  
in  th e  c la s s ,

( i i i )  If th e  ta x  is  im p o s e d  o n  p r o v id e r  

r e v e n u e  or  r e c e ip ts  w ith , r e s p e c t  to  a  
c la s s  o f  ite m s  or s e r v ic e s  (or  p r o v id e r s  

o f  th o s e  h e a lth  c a r e  it e m s  or s e r v ic e s ) ,  
th e  ta x  is  im p o se d  a t a  u n iform  ra te  for  

a ll s e r v ic e s  (or  p r o v id e r s  o f  th o s e  ite m s  
or s e r v ic e s )  in  th e  c la s s  o n  a ll th e  g r o s s  
r e v e n u e s  or  r e c e ip ts , o r  on  n e t o p e r a tin g  

r e v e n u e s  re la t in g  to  th e  p r o v is io n  o f  a ll 
ite m s  o r  s e r v ic e s  in  th e  S ta te , u n it, or  

ju r isd ic t io n . N e t  o p e r a tin g  r e v e n u e  
m e a n s  g r o s s  c h a r g e s  o f  fa c i l i t ie s  le s s  
a n y  d e d u c te d  a m o u n ts  for  b a d  d e b ts ,  
c h a r ity  c a r e , a n d  p a y e r  d is c o u n ts .

(iv ) T h e  ta x  is  im p o se d  o n  it e m s  or  
s e r v ic e s  on  a b a s is  o th e r  th a n  th o s e  

s p e c if ie d  in p a ra g ra p h s  (d )(1 ) (i) through
(iii) o f  th is  s e c t io n , e .g ., a n  a d m is s io n  

ta x , a n d  th e  S ta te  e s t a b l is h e s  to  th e  
s a t is fa c t io n  o f  th e  S e c r e ta r y  th a t  th e  

a m o u n t o f  th e  ta x  is  th e  s a m e  for  e a c h  

p r o v id e r  o f  su c h  it e m s  o r  s e r v ic e s  in  th e  
c la s s .
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(2) A tax imposed with respect to a 
class of health care items or services 
will not be considered to be imposed 
uniformly if it m eets either one of the 
following two criteria:

(i) The tax provides for credits, 
exclusions, or deductions which have as 
its purpose, or results in, the return to 
providers of all, or a portion, of the tax 
paid, and it results, directly or indirectly, 
in a tax  program in which—

(A) The net impact of the tax and 
paym ents is not generally redistributive, 
as specified in paragraph (e) of this 
section: and

(B) The amount of the tax  is directly 
correlated to paym ents under the 
M edicaid program.

(ii) The tax holds taxpayers harm less 
for the cost of the tax, as described in 
paragraph (f) of this section.

(3) If a tax does not meet the criteria 
specified in paragraphs (d)(l)(ij through
(iv) of this section, but the State 
establishes that the tax  is imposed 
uniformly in accordance with the 
procedures for a w aiver specified in
§ 433.72, the tax will be treated as a 
uniform tax.

(e) G e n e r a lly  r e d is tr ib u tiv e . A tax 
will be considered to be generally 
redistributive if it m eets the 
requirem ents of this paragraph. If the 
State desires w aiver of only the broad- | 
based tax requirem ent, it must 
dem onstrate compliance with paragraph
(e)(1) of this section. If the State desires 
waiver of the uniform tax requirem ent, 
whether or not the tax is broad-based, it 
must dem onstrate compliance with 
paragraph (e)(2) of this section.

(1) W a iv e r  o f  b r o a d -b a s e d  
r e q u ir e m e n t o n ly .

(i) A S tate  seeking waiver of the 
broad-based tax requirem ent must 
dem onstrate that its proposed tax plan 
m eets the requirem ent that its plan is 
generally redistributive by:

(A) Calculating the proportion of the 
tax revenue applicable to M edicaid if 
the tax were bread  based  and applied to 
all providers or activities within the 
class (called Pi);

(B) Calculating the proportion of the 
tax  revenue applicable to M edicaid 
under the tax program for which the 
State seeks a w aiver (called P2); and

(C) Calculating the value of P1/P2.
(ii) If the State dem onstrates to the 

Secretary 's satisfaction that the value of 
P1/P2 is greater than 1, HCFA will 
autom atically approve the w aiver 
request. If the State dem onstrates to the 
Secretary’s satisfaction that the value of 
P1/P2 is at least 0.95 but is not greater 
than 1, HCFA will review the waiver 
request. Such a w aiver will be approved 
only if the following two criteria  áre 
met:

(A) The value of P1/P2 is at least 0.95 
and is not greater than 1; and

(B) The tax excludes or provides 
credits or deductions only to one or 
more of the following providers of items 
and services within the class to be 
taxes:

(1) Providers that furnish no services 
within the class in the State;

(2) Providers that do not charge for 
services Within the class;

(3) Rural hospitals (defined as any 
hpspital located outside of an urban 
area a s  defined in § 412.62(f)(l)(ii) of 
this chapter);

(4) Only sole community hospitals as 
defined in § 412.92(a) of this chapter;

(5) Physicians practicing prim arily in 
medically underserved areas as defined 
in  section 1302(7) of the Public Health 
Service Act.

(2) W a i v e r  o f  u n i f o r m  t a x  

r e q u i r e m e n t ,  (i) A State Seeking w a iv e r  
o f  the u n iform  tax requirem ent (w h e th e r  

or not the tax  is broad based) must 
dem onstrate that its proposed tax plan 
m eets the requirem ent that its plan is 
generally redistributive by;

(A) Calculating, using ordinary least 
squares, the slope (designated as (5)(i.e . 
the value of the x coefficient) of two 
linear regressions, in which the 
dependent variable is each provider’s 
percentage share  of the total tax paid by 
all taxpayers during a 12-month period, 
and the independent variable is the 
taxpayer’s “M edicaid Statistic". The 
term “M edicaid Statistic" m eans the 
num ber of the provider’s taxable units 
applicable to the M edicaid program 
during a 12-month period. If, for 
example, the S tate imposed a tax based 
on provider charges, the amount of a 
provider’s M edicaid charges paid during 
a 12-month period would be its 
“M edicaid S tatistic”. If the tax were 
based on provider inpatient days, the 
num ber of the provider’s M edicaid days 
during a 12-month period would be its 
“M edicaid S tatistic”. For the purpose of 
this test, it is not relevant that a tax 
program exem pts M edicaid from the tax.

(B) Calculating the slope (designated 
as Bl) of the linear regression, as 
described in paragraph (e)(2)(i) of this 
section, for the S ta te’s  tax program, if it 
were broad based  and uniform.

m (C) Calculating the slope (designated 
as B2) of the linear regression, as 
described in paragraph (e)(2)(i) of this 
section, for the S tate 's tax program, as 
proposed.

(ii) If the State dem onstrates to the 
Secretary 's satisfaction that the value of 
B1/B2 is greater than  1, HCFA will 
autom atically approve the waiver 
request. If the State dem onstrates to the 
Secretary 's satisfaction that the value of 

. Bl/B2 is a t least 0.95 but is not greater

than 1. HCFA will review the w aiver 
request. Such a w aiver will be approved 
only if the following two criteria are 
met:

(A) The value of B1/B2 is a t least 0.95 
and is not greater than T, and

(B) The tax excludes or provides 
credits or deductions only to one or 
more of the following providers of items 
and services within the class to be 
taxed:

(1) Providers that furnish no services 
within the class in the State;

(2) Providers that do not charge for 
services within the class;

(3) Rural hospitals (defined as  any 
hospital located outside of an urban 
area as defined in § 412.62(f)(1)(H)) of 
this chapter;

(4) Bole community hospitals as 
defined in § 412.92(a) of this chapter; or

(5) Physicians practicing prim arily in 
m edically underserved areas as defined 
in section 1302(7) of the Public Health 
Service Act.

(f) H o ld  h a r m le s s . A taxpayer will be 
considered to be held harm less under a 
tax program if any of the following 
conditions applies:

(1) The State (or other unit of 
government) imposing the tax provides 
directly or indirectly for a non-M edicaid 
paym ent to those providers or others 
paying the tax and  the amount of the 
paym ent is positively correlated to 
either the amount of the tax  or to the 
difference betw een the M edicaid 
paym ent and the total tax  cost.

(2) All or any portion of .the M edicaid 
payment to the taxpayer varies based 
only on the amount of the total tax 
payment.

(3) The State (or other unit of local 
government) imposing the tax provides, 
directly or indirectly, for any payment, 
offset, or Waiver that guarantees to hold 
taxpayers harm less for all or a portion 
of the tax.

(i) If an explicit guarantee does not 
exist, then a two-prong “guarantee” test 
will be applied. This specific hold 
harm less test will be effective December
24,1992. In this instance, if the health 
care-related tax  is applied at a rate that 
is less than or equal to 6 percent of the 
revenues received by the taxpayer, the 
tax is presum ed to be perm issible under 
this test. W hen the tax is applied at a 
rate in excess of 6 percent of the 
revenue received by the taxpayer,
HCFA will consider a hold harm less 
provision to exist if 75 percent of the 
taxpayers in the class or classes receive 
75 percent of their total tax costs back in 
enhanced M edicaid paym ents or other 
S tate  paym ents. If this standard  is 
violated, the am ount of tax  revenue to 
be offset from m edical assistance
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expenditures is the total amount of the 
taxpayers’ revenues received by the 
State. Additionally, any tax in effect 
before April ! ,  1993, containing an 
explicit guarantee will also be 
considered to violate the statutory hold 
harm less provision.

(ii) If, as of December 24,1992, a State 
has enacted a tax in excess of 6 percent 
that does not m eet the requirem ents in 
paragraph (f)(3)(i) of this section, HCFA 
will not disallow funds received by the 
State resulting from the tax  if the State 
modifies the tax to comply with this 
requirem ent by April 1,1993 the tax  is 
not modified, funds received by States 
on or after April 1,1993 will be 
disallowed.

§ 433.70 Limitations on  level o f FFP for 
revenues from health care-related taxes  
after the transition period.

(a) L im ita tio n s . (1) Subsequent to the 
end of s  S tate’s transition  period (as 
defined in § 433.58(b)), and extending 
through Septem ber 30,1995, the 
maximum amount of health  care-related 
taxes specified in § 433.68 that a State 
may receive durijng a S tate fiscal year 
(or portion thereof), w ithout a reduction 
in FFP, is lim ited to

il) The greater of 25 percent or the
State base percentage as described in 
§ 433.60(b); multiplied by

(ii) The S tate’s share of total m edical 
assistance expenditures for the State 
fiscal year, less all health care-related 
taxes other than those described in 
§ 433.68 that are  deducted separately  
pursuant to paragraph (b) of this section.

(2) Beginning O ctober 1,1995, there is 
no lim itation on the amount of health  
care-related taxes that a S tate may 
receive without a reduction in FFP, as 
long as the health c a re -re la te d ^ x e s  
m eet the requirem ents specifiro in  
§ 433.68.

(b) C a lc u la tio n  o f  FFP. HCFA will 
deduct from a S tate’s m edical assistance 
expenditures, before calculating FFP, 
revenues from health care-related taxes 
that do not m eet the requirem ents of
§ 433.68 and any health  care-related 
taxes in excess of the limits specified in 
paragraph (a)(1) of this section.

§ 433.72 Waiver provisions applicable to  
health care-related taxes.

(a) B a s e s  f o r  r e q u e s tin g  w a iv e r . (1) A 
State m ay submit to HCFA a request for 
a w aiver if a health  care-related tax 
does no t m eet any or all of th e ,, ? ; i. -». n 
following: \s i :; 'vn';.. -vi; ,

(i) The tax does not m eet the broad 
based criteria specified in § 433.68c); . 
a n d /o r

(ii) The tax is not im posed uniformly 
but m eets the criteria specified in
§ 433.68(d)(2) or (d)(3).

(2) W hen a tax that m eets the criteria 
specified in paragraph (a)(1) of this 
section is im posed on m ore than one 
class of health care items or services, a 
separate  w aiver must be obtained for 
each class of health care items and 
services subject to the tax.

(b) W a iv e r  c o n d itio n s . In order for 
HCFA to approve a w aiver request that 
would permit a State to receive tax 
revenue (within specified limitations) 
without a reduction in FFP, the S tate 
must dem onstrate, to HCFA’s 
satisfaction, that its tax program m eets 
all of the following requirem ents:

(1) The net im pact of the tax and any 
paym ents m ade to the provider by the 
State under the M edicaid program is 
generally redistributive, as described in 
§ 433.68(e);

(2) The am ount of the tax  is not 
directly correlated to M edicaid 
payments; and

(3) The tax program does not fall 
w ithin the hold harm less provisions 
specified in § 433.68(f).

(c) E ffe c t iv e  D a te . A  w aiver will be 
effective:

(1) The later of January 1,1992, or the 
date  of enactm ent of the tax for 
program s in existence prior to October 
1,1992; or

(2) For tax  program s commencing on 
or after O ctober 1,1992, on the first day 
in the quarter in which the w aiver is 
received by HCFA.

§ 433 .74  R e port ing re quire m e nts.

(a) Beginning with the first quarter of 
Federal fiscal year 1993, each State must 
submit to HCFA quarterly summ ary - 
information on the source and use of all 
provider-related donations (including all 
bona fide and presum ed-to-be bona fide 
donations) received by-the S tate  or unit 
of local government, and health  care- 
related  taxes collected. Each State m ust 
also  provide any additional information: 
requested by the Secretary  related  to 
any other donations m ade by, or any 
taxes imposed on, health  care providers. 
S ta tes’ reports m ust present a complete, 
accurate, and full disclosure of all of 
their donation and tax program s and 
expenditures.

(b) Each State m ust provide the 
summ ary inform ation specified in 
paragraph (a) of this section on a 
quarterly basis in accordance with 
procedures established by HCFA,

(c) Each S tate  must m aintain, in 
readily review able form, supporting ; 
docum entation that provides a 'deta iled  
description and legal basis for each 
donation and tax  program  being 
reported, as well as  the source and use 
of all donations received and taxes 
collected. This inform ation m ust be

m ade available to Federal reviewers 
upon request.

(d) If a State fails to comply with the 
reporting requirem ents contained in this 
section, future grant aw ards will be 
reduced by the am ount of FFP HCFA 
estim ates is a ttributable to the sums 
raised by tax and donation program s as 
to which the State has not reported 
properly, until such time as the S tate 
complies With the reporting 
requirem ents. Deferrals an d /o r  
d isallow ances of equivalent am ounts 
may also be im posed with respect to 
quarters for which the S tate  has failed 
to report properly. Unless otherwise 
prohibited by law, FFP for those 
expenditures will be released when the 
State complies with all reporting 
requirem ents.

B. Part 447 is am ended as follows:

P A R T 4 4 7 — P A Y M E N TS  F O R  

S E R V I C E S

1. The authority citation for part 447 
continues to read as follows:

A uthority : S e c. 1102 o f the S ocia l Security  
A ct (42 U .S.C . 1302).

2. Section 447.272(c) is revised to read 
as follows:

§ 447 .272  Applica t ion  of  u ppe r pa ym e nt  

limits.

★  • .*  • • *  ' *

(c) D is p r o p o r tio n a te  s h a r e . The upper 
paym ent lim itation established under 
paragraphs (a) and (b) of this section 
does not apply to paym ent adjustm ents 
m ade under a S tate plan to hospitals 
found to serve a disproportionate 
num ber of low-income patients with 
special needs as provided in 
§ 447.253(b)(l)(ii)(A). The paym ent 
lim itations for aggregate State 
disproportionate share  hospital 
paym ents are  specified in § § 447.296 
through 447.299. S tates m ust subm it a 
separate  upper paym ent limit assurance 
that its aggregate disproportionate share  
hospital paym ents do not exceed the 
disproportionate share  hospital paym ent 
limits.

3. A new  subpart E, consisting of
§§ 447.296 through 447.299, is added to 
read  as follows:

Subpa rt  E— P a ym e nt  Adjustm e nts f o r 

Hospita ls Th a t  Se rve  a  D isproport iona te  

N um be r o f  Lo w -In cb m e  Pa t ie nts

See,. . , . . . .  ■■ ■ ■■ !. , , . ...... ; •

447,296. Lim itations on ag greg ate pay m ents  
for disp ro po rtionate sh are  h ospitals for 
the period Jan uary 1 ,1 9 9 2  through  
S eptem b er 3 0 ,1 9 9 2 .

447.297  Lim itations on ag greg ate p aym ents  
fdr d isp ro po rtionate sh are  h ospitals  
beginning O cto b er 1 ,1 9 9 2 .
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447 .298  'S tale disproportionate share  
hospital allotm ents.

447 :299 Reporting ̂ requirements.

§ 447.296 Limitations on aggregate  
paym ents tor disproportionate share 
hospitals fo r th e  period January 1,1992  
through Septem ber 30 ,1992.

'(a) The provisions of this section 
apply to the  SO Stales and the District of 
Columbia, bu t not to  any State whose 
entire M edicaid prqgram  is operated 
under a w aiver granted under section 
l id  5 o f  to e  Adt. *

(b) For toe period  January 1,1992 
through‘Septem ber 30,1992, FFP is 
available fo r aggregate paym ents to 
hospitals tout serve a disproportionate 
num ber'df low-incom e pa tien ts  "with 
special needs only if the  paym ents are 
m ade in accordance with sections 
1902(a!)(T$)(A’) and 1923 of the Act, and 
with one of the following:

(1) An approved State p lan  in effect as 
of Septem ber 30,1991.

(2) A State p lan  am endm ent subm itted 
to HCFA b y  Septem ber 30,1991.

(3) A S tate p lan  amendm ent, or 
m odification thereof, subm itted to  
HCFA betw een October 1,1991 and 
Novem ber 26,1991, if .the amendm ent, or 
m odification thereof, w as intended to 
limit the S tate’s definition of 
disproportionate .share hospi tals to 
those hospitals with M edicaid inpatient 
utilization rates or low-income 
utilization rates {as defined in section 
1923-(b;) of the Act) at or above the 
statew ide arithm eticm ean.

(4) A m ethodology for 
disproportionate *sSrare hospital 
paym ents theft w as'estab lished  and in 
effect as-c/fSeptem ber 30,1991, or in 
accordance with a S ta te  law  enacted or 
State regulation adopted as of 
Septem ber 30,1391,

(5) A State «plan-amendment submitted 
to HCFA by Septem ber 30,1992 that 
increases aggregate disproportionate 
share hospitals paym ents in order to 
meet l i e  «minimum paym ent adjustm ents 
required by section 1923(c)(1) of the Act. 
The minimum paym ent adjustm ent is the 
amount required by the  M edicare 
methodology described in section 
1923(c)(l;)'of the Act for those hospitals 
that.satisfy the minimum Federal 
definition of a disproportionate shame 
hospital in section 1923,(b.) of the Act.

(6) A ‘State p lan  am endm ent subm itted 
to HCFA by'Septem ber 30,1992 tha t 
provides for a redistribution of 
disproportionate share hospital 
paym ents within the Stale without 
raising to ta l paym ents 'com pared to the 
previously approved State plan. HCFA 
will approve the am endm ent only if (he 
State submits written docum entation 
that dem onstrates .to HCFA that the
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aggregate paym ents th a t will be m ade 
after thesnedistrihution are no greater 
than -those «payments m ade before the 
redistribution.

(7) ,A S tate  p lan  am endm ent subm itted 
to HCFA-by .September 30,1992 that 
provides for a reduction in 
disproportionate share ’hospital 
paym ents.

§ 447.297 Limitations o n  aggregate  
paym ents fo r  disproportionate share 
hospitals beginning O ctober 1 ,1992 .

(a) A p p lic a b ili ty . The provisions of 
this ’section apply to the 50 S tates and 
the DistrictpT O okm bia, b u t n o t to any 
State «Whose-entire M edicaid program is 
operated «under a-waiver granted under 
section 1115(df‘the Act.

(b) N a tio n a l p a y m e n t l im it . The 
national paym ent limit for 
disproportionate share hospital 
paym ents for-any -Federal fiscal year -is 
equal to 12 percent of the total medical 
assistance expenditures that will be 
m ade during th e  Federal fiscal year 
under State plans, excluding 
adm inistrative costs. .Preliminary 
expenditure projections will be m ade by 
HCFA p rio r to  .October 1 of each year. 
These prelim inary «expenditures will .he 
revised «as specified in  paragraph (d) of 
this section.

(c) S ta te  ¡ p a y m e n t <l im its . A t the end  o f 
each ca lendar year, a  «reconciliation will 
be m ade to actual expenditures. HCFA 
will calculate the final actual OSH 
national 12 percent expenditure limit 
based on toe data  available as of 
December 31 following the ;end of the 
Federal Fiscal year fo r w hich the 
calculation is  m ade. !HGFA will publish 
these final .allotm ents in th e  Federal 
R o is te r  by toe  following April 1. For 
Federal fiscal years beginning on or 
a f te r  October 1,1992; EEP is available 
for paym ents m ade b y  a S tale to  
hospitals that serve a  «disproportionate 
num ber »of low -num ber patien ts with 
special needs if  the  aggregate 
disproportionate share hosp ital 
paym ents do n o t exceed the S ta te’s 
disproportionate sh are  hospital 
allotm ent, as-specified in § 447:298. 
Preliminary allotm ents will be m ade by  
HCFA prior to October 1 of each year. 
These prelim inary allotm ents will be 
revised as specified in paragraph (d) of 
this section.

(d) R e v is io n s - ,o f p r e lim in a r y  
p r o je c tio n s . ‘HCFA will rev ise  the  
prelim inary national expenditure 
estim ates an d  th e  prelim inary State 
DSH allotm ents at two po in ts  .in the 
Federal fiscal year.

(1) HCFA-will ad v ise  the State 
M edicaid Directors b y  A pril -4 of each 
year of updated  national limits and 
updated S tate  DSH.allotm ents, This

April 'update will b e  based on the 
February M edicaid budget subm issions 
as reviewed and adjusted, if necessary, 
by HCFA.

(2) Based-on the information available 
as-df December 31 of-each year, 
attributable to the prior Federal fiscal 
year for-Whrc-h -toe limit is being 
calculated, HCFA w ill calculate the final 
DSH national 12 percent'expenditure 
limit and the final individual ‘State DSH 
allotm ents. These am ounts will be 
published in -toe Federal R egister b y  the 
following April 1. These final limit 
projections will be ‘calculated as 
follows:

(1) For the first year, Federal fiscal 
year 1993, the final limit projections will 
reflect «a «reconciliation «of the estim ated 
State .disproportionate «hare 
expenditures for Federal fiscal year 
1992, estim ated total State M edicaid 
expenditures and-national expenditures 
to actual amounts.

(ii) For subsequent y e a rs  .(Federal 
fiscal year 1994 and laten), a  
reconciliation w ill be m ade  o f  the 
estim ated total S tate  M edicaid 
expenditures .and «the national 
expenditures to actual.

(iii) If  .HOF A determ ines th a t a Stale 
has exceeded ¡its final DSH allotm ent, 
the excess expenditures will b e  
disallowed.

(e) P u b lic a tio n  o f  l im its . (1) Before toe  
beginning of «each Federal fiscal year. 
HCFA wifi -piibtidh in  to e  Federal 
Register—

(-?) A prehm inaiy national 
disproportionate «hare hospital paym ent 
limit for to e  Federal fiscal year; and

(ii) A prelim inary disproportionate 
share hospital allo tm ent for each State 
for the F e s t a l  Fiscal year.

(2) Beginning in 1994, by April 1 of 
each year, HCFA will publish in the 
Federal Register final national 
disproportionate share  hospital and 
State allotm ent projections for the prior 
Federal fiscal year, as described  in 
paragraph (d) o f  this section.

§ 447.298 S ta te  d isproportionate share 
hospital allotm ents.

(a;) {C a lc u la tio n  -o f.S ta te  !s b a s e  
a llo tm e n t fo r  F e d e r a l f i s c a l  y e a r  1993.

(1) For Federal fiscal y e a r  1993, HCFA 
will calculate fo r each State a 
disproportionate share .hospital 
allotm ent, using the S ta te ’s “base 
allotm ent.” The S ta te’s base  allotm ent is 
the greater of:

(i) The to ta l amount-of toe  S ta te ’s 
projected disproportionate share 
hospital paym ents fo r Federal fiscal 
year 1992 u n d e r the S ta te  p lan  during 
Federal fiscal year 1992, -calculated ¿in
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a c c o r d a n c e  w ith  p aragrap h  (a)(2) o f  th is  
se c t io n ; or

(ii) $1,000,000
(2) In  c a lc u la t in g  th e  S t a t e ’s 

d i s p r o p o r t io n a te  s h a r e  h o s p i ta l  
p a y m e n ts  d u r in g  F e d e r a l  f is c a l  y e a r
1992, H C F A  w ill  d e r iv e  a m o u n ts  from  
p a y m e n ts  m a d e  for  th e  p er io d  o f  

O c to b e r  1 ,1 9 9 1  through  S e p te m b e r  30,
1992 u n d er  S ta te  p la n s  or  p la n  

a m e n d m e n ts  th at m eet th e  req u irem en ts  

sp e c if ie d  in  § 447 .296(b ). T h e  c a lc u la t io n  
w ill n ot in c lu d e —

(i) D isp r o p o r tio n a te  sh a re  h o sp ita l  
p a y m e n t a d ju s tm e n ts  m a d e  b y  th e  S ta te  
for  th e  p er io d  O c to b e r  1 ,1 9 9 1  through  

D e c e m b e r  3 1 ,1 9 9 1  u n d er  S ta te  p la n s  or  

p la n  a m e n d m e n ts  th at d o  n o t m e e t th e  
cr iter ia  d e sc r ib e d  in  § 447.296; an d

(ii) R e t r o a c t iv e  D S H  p a y m e n ts  m a d e  
in  1992 th a t  a r e  n o t  a p p l ic a b le  to  
F e d e r a l  f is c a l  y e a r  1992.

(3) H C F A  w ill  c a lc u la te  a p e r c e n ta g e  
for e a c h  S ta te  b y  d iv id in g  th e  

d isp r o p o r tio n a te  sh a r e  h o sp ita l b a s e  
a llo tm e n t b y  th e  to ta l m e d ic a l  
a s s is t a n c e  e x p e n d itu r e s , e x c lu d in g  
a d m in is tr a t iv e  c o s t s ,  p r o je c te d  to  b e  
m a d e  d u rin g  F e d era l f is c a l  y e a r  1992.
O n  th e  b a s i s  o f  th is  p e r c e n ta g e  a m o u n t,  
H C F A  w ill c la s s i fy  e a c h  S ta te  a s  a  
“ h ig h -D S H ” o r  " lo w -D S H ” S ta te .

(1) If th e  S ta te ’s  b a s e  a llo tm e n t  
e x c e e d e d  12  p e r c e n t o f  its  to ta l m e d ic a l  
a s s is t a n c e  e x p e n d itu r e s  p ro jec ted  to  b e  
m a d e  u n d er  th e  S ta te  p la n  in  F ed era l 
f is c a l y e a r  1992, H C F A  w ill  c la s s ify  th e  
S ta te  a s  a “h ig h -D S H ” S ta te .

(ii) If th e  S ta te ’s b a s e  a llo tm e n t w a s  
12  p e r c e n t or  l e s s  o f  its  to ta l m e d ic a l  
a s s is t a n c e  e x p e n d itu r e s  p ro jec ted  to  b e  
m a d e  u n d er  th e  S ta te  p la n  in F ed era l 
f is c a l y e a r  1992, H C F A  w il l  c la s s ify  th e  
S ta te  a s  a “lo w -D S H ” S ta te .

(b) S ta te  d is p r o p o r tio n a te  s h a r e  
h o s p ita l  a l lo tm e n ts  fo r  F e d e r a l f i s c a l  
y e a r  1 9 9 3 .  (1) F o r  F e d e ra l  f is c a l y e a i
1993, H C F A  w ill  c a lc u la te  a  
d i s p r o p o r t io n a te  s h a r e  h o s p i ta l  
a l lo tm e n t  fo r  e a c h  lo w -D S H  S ta te  th at  
e q u a ls  th e  S ta t e ’s  b a s e  a l lo tm e n t  
d e s c r ib e d  u n d e r  p a r a g r a p h  (a) o f  th is  
s e c t io n ,  in c r e a s e d  b y —

fi)  S ta te  g ro w th , a s  s p e c if ie d  in 
p a r a g r a p h  (d) o f  th is  s e c tio n ;  an d

(ii) A  S ta te  su p p le m e n ta l am ou n t a s  

d e sc r ib e d  in p aragrap h  (e) o f  th is  
s e c t io n .

(2) F o r  h ig h -D S H  S ta te s ,  th e  d o l la r  
a m o u n t  o f  d is p r o p o r t io n a te  s h a r e  
h o s p i ta l  p a y m e n ts  in  F e d e r a l  f is c a l y e a r
1993 m a y  n o t e x c e e d  th e  d o lla r  am o u n t  
o f  p a y m e n ts  m a d e  in F ed era l f isc a l y e a r  
1992.

(c) S t a t e  d i s p r o p o r t i o n a t e  s h a r e  

h o s p i t a l  a l l o t m e n t  f o r  F e d e r a l  f i s c a l  

y e a r s  1 9 9 4  a n d  a f t e r .  F o r  F e d e ra l  f is c a l 
y e a r s  1994 a n d  a f te r —

(1) F or lo w -D S H  S ta te s , H C F A  w ill  
c a lc u la te  th e  a llo tm e n t for e a c h  F ed era l 
f is c a l y e a r  b y  in c r e a s in g  th e  prior  y e a r 's  

S ta te  d isp r o p o r t io n a te  sh a r e  h o sp ita l  
a llo tm e n t b y —

(1) S ta te  g ro w th , a s  sp e c if ie d  in 
p aragrap h  (d) o f  th is  se c t io n ;  a n d

(ii) A  su p p le m e n ta l a m o u n t a s  

d e sc r ib e d  in p a ragrap h  (e ) o f  th is  
se c t io n .

(2) F or h ig h -D S H  S ta te s , th e  d o lla r  

a m o u n t o f  d isp r o p o r tio n a te  sh a r e  
h o sp ita l p a y m e n ts  in  a n y  F ed era l f i s c a l  
y e a r  m a y  n o t e x c e e d  th e  d o lla r  am o u n t  

o f  p a y m e n ts  m a d e  in F ed era l f is c a l y e a r  
1992. T h is  p a y m e n t lim ita tio n  w ill  a p p ly  

until th e  F ed era l f is c a l y e a r  in w h ic h  th e  

S ta te ’s  d isp r o p o r tio n a te  sh a r e  h o sp ita l  
p aym en t's, e x p r e s s e d  a s  a  p e r c e n ta g e  o f  
th e  S ta te ’s  to ta l m e d ic a l a s s is t a n c e  
e x p e n d itu r e s , e q u a l 12 p e r c e n t or le s s .  
W h e n  a h ig h -D S H  S ta te ’s p e r c e n ta g e  o f  

to ta l m e d ic a l a s s is t a n c e  e x p e n d itu r e s  
e q u a ls  12 p e r c e n t or  le s s ,  th e  S ta te  w ill  
b e  r e c la s s if ie d  a s  a lo w -D S H  S ta te .

(d) S ta te  g r o w th . (1) T h e  S ta te  g ro w th  
for  a  S ta te  in  a F ed era l f is c a l y e a r  is  
e q u a l to  th e  p ro d u ct o f—

(1) T h e  g ro w th  fa c to r  th a t is  H C F A ’s  

p r o je c te d ,p e r c e n ta g e  in c r e a s e  in  th e  
S ta te ’s  to ta l m e d ic a l a s s is t a n c e  

e x p e n d itu r e s  (in c lu d in g  a d m in is tr a t iv e  
c o s t s )  r e la t iv e  to  th e  c o r r e sp o n d in g  
a m o u n t in  th e  p r e v io u s y e a r ;  an d

(ii) T h e  S ta te ’s  prior y e a r  
d is p r o p o r t io n a te  sh a r e  h o sp ita l  
a llo tm e n t.

(2) If th e  g ro w th  fa c to r  is  zero , th e  
S ta te  g ro w th  is  zero .

(3) If th e  g ro w th  fa c to r  is  n e g a tiv e , th e  
S ta te  g ro w th  is  n e g a t iv e  a n d  r e su lts  in  a 
r e d u c e d  D S H  a llo tm e n t c o m p a r e d  to  th e  
S ta te ’s  prior y e a r ’s d isp r o p o r tio n a te  
sh a r e  h o sp ita l a llo tm e n t.

(e) S u p p le m e n ta l a m o u n t a v a ila b le  fo r  
lo w -D S H  S ta te s .

(1) A  su p p le m e n ta l am o u n t is  th e  
S ta te ’s sh a r e  o f  a p o o l o f  m o n e y  
(referred  to  a s  a r e d is tr ib u tio n  p o o l) .

(2) H C F A  w ill  c a lc u la te  th e  
r e d is tr ib u tio n  p o o l for  th e  a p p ro p r ia te  
F ed era l f is c a l  y e a r  b y  su b tr a c tin g  from  

th e  p ro jec ted  n a tio n a l d isp r o p o r t io n a te  
sh a re  h o sp ita l lim it th e  fo llo w in g :

(i) T h e  to ta l o f  th e  S ta te  b a s e  
a llo tm e n t for  a ll h igh -D S H  S ta te s;

(ii) T h e  to ta l o f  th e  p r e v io u s  y e a r ’s  
S ta te  d isp r o p o r tio n a te  sh a r e  h o sp ita l  
a llo tm e n ts  for  a ll lo w -D S H  S ta te s  (or in  
th e  c a s e  o f  F ed e r a l f is c a l  y e a r  1993, th e  

to ta l o f  S ta te  b a s e  a llo tm e n ts);
(iii) T h e  S ta te  g ro w th  for  a ll lo w -D S H  

S ta te s;  a n d
(iv ) T h e  to ta l a m o u n t o f  

d isp r o p o r tio n a te  sh a r e  h o sp ita l p a y m e n t  
a d ju s tm e n ts  m a d e  in  o rd er  to  m e e t  th e  
m in im u m  p a y m e n t a d ju s tm e n ts  req u ired  
u n d er  s e c t io n  1 9 23 (c)(1 ) o f  th e  A ct,

w h ic h  are  m a d e  in  a c c o r d a n c e  w ith  
§ 447 .296 (b )(5 ).

(3) H C F A  w ill  d e te r m in e  th e  p e r c e n t  
o f  th e  r e d is tr ib u tio n  p o o l for  e a c h  lo w -  

D S H  S ta te  on  th e  b a s is  o f  th e  S ta t e ’s  
r e la t iv e  sh a r e  o f  to ta l m e d ic a l  
a s s is t a n c e  e x p e n d itu r e s  c o m p a r e d  to  th e  

to ta l m e d ic a l a s s is t a n c e  e x p e n d itu r e s  
p ro je c te d  to b e  m a d e  b y  th e  lo w -D S H  
S ta te s . T h e  p e r c e n t o f  th e  red is tr ib u tio n  

p o o l th at e a c h  S ta te  w il l  r e c e iv e  is  e q u a l  
to  th e  S ta te ’s m e d ic a l a s s is t a n c e  
e x p e n d itu r e s  d iv id e d  b y  th e  to ta l 
m e d ic a l a s s is t a n c e  e x p e n d itu r e s  for  a ll 
lo w -D S H  S ta te s .

(4) H C F A  w ill  n o t p r o v id e  a n y  lo w -  

D S H  S ta te  a  s u p p le m e n ta l a m o u n t that 
w o u ld  r e su lt  in  th e  S ta te ’s  
d isp r o p o r t io n a te  sh a r e  h o sp ita l  
a llo tm e n t e x c e e d in g  12  p e r c e n t o f  its  

p r o je c te d  m e d ic a l a s s is t a n c e  
e x p e n d itu r e s . H C F A  w ill  r e a llo c a te  a n y  
a m o u n ts  n ot a l lo c a te d  to  S ta te s  b e c a u s e  
o f  th is  12 p e rcen t lim ita tio n  to  o th e r  lo w -  

D S H  S ta te s  in  a c c o r d a n c e  w ith  th e ir  
sh a r e  o f  m e d ic a l a s s is t a n c e  
e x p e n d itu r e s . H C F A  w ill  n o t r e a llo c a te  

to  lo w -D S H  S ta t e s  th e  d if fe r e n c e  
b e tw e e n  a n y  S ta te ’s a c tu a l  
d isp r o p o r t io n a te  sh a r e  h o sp ita l p a y m en t  
a n d  its  b a s e  a llo tm e n t.

(f) S p e c ia l  p r o v is io n . A n y  in c r e a s e s  in 
a S ta t e ’s a g g r e g a te  d isp r o p o r t io n a te  
p a y m e n ts , th a t are  m a d e  to  m e e t  th e  
m in im u m  p a y m e n t req u ir e m e n ts  
sp e c if ie d  in  § 4 4 7 .296 (b )(5 ), m a y  e x c e e d  

th e  S ta te  b a s e  a llo tjn e n t to  th e  e x te n t  
su ch  in c r e a s e s  a re  m a d e  to  s a t is fy  th e  
m in im u m  p a y m e n t req u irem en t. In su ch  
c a s e s ,  H C F A  w ill  a d ju s t th e  S ta t e ’s b a s e  
a llo tm e n t in th e  s u b s e q u e n t  F e d era l  
f is c a l y e a r  to  in c lu d e  th e  in c r e a s e d  

m in im u m  p a y m e n ts .
(g) N a tio n a l  l im it  a d ju s tm e n t. In th e  

e v e n t  th e  a g g r e g a te  a m o u n t o f  th e  S ta te  
D S H  a llo tm e n ts  for  a n y  F e d era l f is c a l  
y ea r , b e g in n in g  O c to b e r  1 ,1 9 9 2 , e x c e e d s  
12 p e r c e n t o f  th e  to ta l a m o u n t o f  

m e d ic a l a s s is t a n c e  e x p e n d itu r e s  
(e x c lu d in g  a d m in is tr a t iv e  c o s t s )  
p ro je c te d  b y  H C F A  to  b e  m a d e  du rin g  
th at f is c a l y e a r , e a c h  S ta t e ’s  D S H  
a llo tm e n t , a s  d e te r m in e d  u n d er  th is  
s e c t io n , w il l  b e  r e d u c e d  p ro p o r tio n a lly  
to  e n su r e  th at th e  12 p e r c e n t  c a p  is  not 
e x c e e d e d .

§ 447.299 Reporting requirem ents.

(a) B eg in n in g  w ith  th e  first q u a rter  o f  
F e d era l f is c a l  y e a r  1993, e a c h  S ta te  m ust  
su b m it to  H C F A  th e  q u a rter ly  a g g r e g a te  
a m o u n t o f  its  d is p r o p o r tio n a te  sh a re  
h o sp ita l p a y m e n ts  m a d e  to  e a c h  

in d iv id u a l p u b lic  a n d  p r iv a te  p r o v id e r  ui 
fa c ility . S ta t e s ’ r ep o r ts  m u st p r e se n t  a 
c o m p le te , a c c u r a te , a n d  fu ll d is c lo s u r e  
o f  a ll o f  th e ir  D S H  p ro g ra m s a n d  
e x p e n d itu r e s .
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(b) Each State m ust-report the 
aggregate information specified under 
paragraph .(a) of this section on a 
quarterly basis in accordance with 
procedures-established by HCFA.

(c) Each State must m aintain, in 
readily review able Torm, supporting 
docum entation that provides a detailed 
description of each DSH program , the 
legal.basis of each DSH program , and 
the amount oT DSH paym ents m ade to 
each individual public and private 
provider or facility each quarter. This 
information must be m ade available to 
Federal reviewers upon request.

(d) If a State fails to comply with the 
reporting requirem ents contained in this 
section ,’future grant aw ards will be 
reduced by the amount of F.FP HCFA 
estim ates is attributable to the 
expenditures m ade to the 
disproportionate share hospitals as to  
which the 'State lia s  not reported 
prqperly, until sudh time as the State 
compilies w ith  the reporting 
requirem ents. Deferrals an d /o r 
disallow ances of equivalent am ounts 
m ay also b e  imposed with respect to 
quarters for which the State has failed 
to report properly. .Unless otherwise 
prohibited by law, TTP for those 
expenditures will be  released w hen the 
State complies w ith  a ll reporting 
requirements.

(C atalog  of F ed e ral D o m estic A ssistan ce  
Program  No. 93.778, M edical A ssistan ce  
Program )

D ated: N o vem ber 1 9 ,1 9 9 2 .

W ill ia m  T o b y ,

A c t i n g  D e p u t y  A d m i n i s t r a t o r .  H e a l t h  C a r e  
F i n a n c i n g ,A d m i n i s t r a t i o n .

A pproved: N ovem ber 20 ,1 9 9 2 .

L o u is W ..S u lliv a n ,

S e c r e t a r y .

(FR D oc.’92-28 6Z l Filed 11-20^92 : 4 :95 pm) 
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[DA 92-14911

L ic e n s in g  o f  C h a n n e l s  in  t h e  8 9 6 -9 0 1 /  

9 3 5 -9 4 0  M H z  .a nd  2 2 0 -2 2 2  M H z  B a n d s  

in  t h e  U .S . / M e x ic o  B o r d e r  A r e a

A G E N C Y : Federal Com munications
Commission.
a c t i o n : Tinat! rule.

S U M M A R Y : This-Order m odifies Part 90 
to permit p riva te  land mobile entities to 
apply for licenses to operate radio 
system s on channels .in the 896-901/935- 
940 MHz and 220-222 MHz bands within

110 km ,[68.4 miles) and 120 km .(74.6 
miles), respectively, of -the M exican 
border. Trior ¡to adoption of ¡these rules, 
lengthy and complex coordination 
procedures were required before these 
frequencies-could be used in the Mexico 
border area. ¡Even then, access was not 
guaranteed. W ith these new rules, radio 
users will have greater and faster access 
to these channels and will likely have 
few er restrictions on their use.

E F F E C T I V E  D A T E :  November 24,1992.

F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :  

Edward R. Jacobs, Land Mobile and 
M icrowave Division, Private Radio 
Bureau, 202-632-7597.

S U P P L E M E N TA R Y  I N F O R M A TI O N : On July 
24,1986, the'Com m ission alloca ted ten 
m egahertz of spectrum  in the 896-901 
MHz and 935-4940 'MHz bands for use in 
the ‘Private Land Mobile Radio Services. 
The Commission subsequently issued a 
Public Notice on November 4,1986, that 
established Tiling procedures fo r this 
private land  mobile spectrum . Jn that 
Public Notice, the filing of applications 
for channels in the.Business and 
Industrial/,Land Transportation pools 
w as restricted to system s to be located 
at least 68.4 miles (110 kilometers) from 
the U nited’States/M exioo border. 
Although the Commission accepted 
applications fonGhannels in the SMR 
pool in the M exican bo rder area, it 
sta ted  that no license grants would be  
m ade for applications in ¡border areas 
pending further discussion with Mexico. 
On M arch 14,1991, the Comm ission 
adopted a Report and O rd e r establishing 
service ru les to provide for the use of 
the 220-222 M Hz b a n d  b y  private land  
mobile radio services. In a subsequent 
M emorandum  Opinion and Order, 
adopted June 18,1992, the Commission 
further n o ted lh a t irse of the 220-222 
MHz frequencies m the M exican border 
areas will b e  subject to coordination 
with Mexico. The conclusion of 
Agreem ents w ith M exico on the 900 
MHz and 220 MHz b an d s  constitutes the 
coordination envisioned in these rule 
makings and now opens the way for 
licensing of private lan d  mobile rad io  
stations in the Mexico border area.

%

List of S ub jectsfn  47*CFR Part 90

Land M obile, Mexico, Radio.
B e v e r ly  G . B a k e r ,

D e p i f t y - V h i d f . P r i v a ' t e R a d i o  B u r e a u .

Rule Changes

Part'90 e f-ch ap te rl of title 47 of the 
Code of Federal Regulations is am ended 
as follows:

P A R T 9 0 — P R I V A TE  L A N D  M O B I L E  

R A D I O  S E R V I C E S

1. The authority citation for part 90 
continues to read  as follows:

A u th o rity : S e ctio n s4 ,  303, 48  Slat.. 4066, 
1082, as  am ended: 4 7  U.StC. 154, 303, and 332, 
unless otherw isem oted .

2. Section 90:555 is am ended'b,y am ending  
paragraph (b) ¡to ad d  the frequency bands  
8 9 6 -9 0 1 ,M Hz. and 9 3 5 -9 4 0  M Hz to the 
C om bined F req u en cy  List num erically to read  
as follow s:

§90.555 Combined FrequencyListing.

(l>) C o m b in ed  ¡frequency  l i s t
F re q u e n c y ....... S e sv ic e s  ..........‘S p ec ia l

tl n l l a  l i n i  s

MEGAHERTZ . .. .

896 to  901........  A ll S v c s ..............  M obile .

935 to  940........  AH S v c s ..............  B ase  o r.M o b ile .

3. Section 90:619 is am ended by 
revising the introductory text of 
paragraphs-(aj, .(a’)(2), (a)(3), (a)(4), .and 
(a)(5), b y  revising the heading of Table 
1C, by redesignating Table 2 as Tahle 
2A and revising the heading, by 
redesignating Table 3 a s  Table 3A and 
revising the beading, b y  redesignating 
Table 4 as Table 4A and revising the  
heading, and by adding n ew  Tables 2B, 
3B and 4B to  paragraphs (a)(3), (a)(4), 
and (a)(5) respectively, to  read as 
follows:

§ 90:619 F requ en cies available for u se  in 
the U.S./<Meidco and U.S./Canada border 
areas.

(a) U.S./MexrGO border area. The 
channels lis ted  in  Tables 1A, 2A, 3A and 
4A are offset 12.5 JcHz ¡lower in 
frequency th an  those  specified in the - 
806-821/851-866 MHz Table in |  90:613, 
The Channel 201 ¡base frequency will be
856.000 MHz, followed b y  Channel 202 
at 856.025 M Hz and ¡proceeding with 
uniform 25 kHz channeling to Channel 
400 at 860.975 MHz: Mobile sta tion 
frequencies will b e  45 M Hz -lower in 
frequency. These channels are available 
for assignm ent foriconventional or 
trunked system s only in areas 110 
kilom eters (68.4 miles) or less from the 
U.S./M exico border. Stations located on 
Mt. Lemmon, serving the Tucson, AZ 
area, will only b e  au thorized offset 
frequencies. The-channels listed in 
Tables 2B..3B, and 4B correspond to 
those specified in the 896-901/935-9-10 
MHz Table in § '90:613 and are not 
offset. M obile s ta tion  frequencies will be 
39 MHz low er ¡in frequency. The 
frequencies listed in Tables 2B. 2B, and
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4B are not available for licensing in the 
U.S./M exico border area until June 11, 
1993.

(2) Certain channels in the 821-824/ 
866-869 MHz band are also  available to 
eligible applicants in the Public Safety 
Category in areas within 110 kilometers 
(68.4 miles) of the U.S./Mexico border. 
These channels will be assigned 
according to the policies defined in the 
Report and Order of Gen. Docket No. 
87-112 (See §§ 90.16 and 90.34). The 
following channels are available only 
for mutual aid purposes as defined in 
Gen. Docket No'. 87-112: channel^601, 
639, 677, 715, and 753. Certain channels 
in the 896-901/935-940 MHz band are 
also available in areas within 110 
kilom eters (68.4 miles) of the U.S./ 
Mexico border. The specific channels 
that are available for licensing in the 
bands 821-824/866-869 and 896-901/ 
935-940 MHz within 110 kilom eters (68.4 
miles) of the Mexico border are listed in 
Tables IB, 2B, 3B, and 4B and are 
subject to Effective Radiated Power 
(ERP) and A ntenna Height lim itations as 
indicated in Table 1C. In addition, all 
channels designated for use within 
Mexico in the 821-824/866-869 MHz and 
896-901/935-940 MHz bands are 
available for assignm ent to U.S. stations 
within 110 kilom eters (68.4 miles) of the 
Mexico border if the maximum power 
flux density  (pfd) of the sta tion’s 
transm itted signal at any point at or. 
beyond the border does not exceed 
— 107 dB fW /m 2). The spreading loss 
must be calculated using the free space 
formula taking into account any antenna 
discrim ination in the direction of the 
border. Authorizations for stations using 
channels allo tted to Mexico on a 
prim ary basis will be secpndary to 
M exican operations and conditioned to 
require that licensees take im mediate 
action to elim inate any harmful 
interference resulting from the sta tion’s 
transm itted signal exceeding —107 
dB fW /m 2).

Table 1C—Limits of Effective Radiated 
Power (ERP) Corresponding to A ntenna 
Heights of Base Stations in the 821-824/ 
866-869 MHZ and 896-901/935-940 MHZ 
Bands within 110 Kilometers (68.4 miles) 
of the M exican Border 
*. * ★  .* *

(a)(3)Tables 2A and 2B list the channels 
that are available for assignm ent to 
eligible applicants in the Industria l/
Land Transportation Category, 
(consisting of the Power, Petroleum, 
Forest Products, Video Production.
Relay Press, Special Industrial,
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. M anufacturers, Telephone M aintenance, horizontally as they appear in the table. 
Motor Carrier, Railroad, Taxicab and Channels num bered above 200 may be 
Automobile Emergency Radio Services). used only subject to the pow er flux 
Specialized Mobile Radio System s density limits stated  in paragraph (a)(2)
(SMRS) will not be authorized in this of this section, 
category except as indicated in
§ 90.621(g). C h a n n e l N o s .

Table 2A—United S tates/M exico Border 
Area, Industrial/L and Transportation 
Category 806-821/851-866 MHZ Band 
(60 Channels):
*  .'• *  *  *  *

Table 2B—United States/M exico Border 
Area, Industrial/L and Transportation 
Category 896-901/935-940 MHZ Band 
(99 Channels):

For multichannel systems, channels 
may be grouped vertically or 
horizontally as they appear in the table. 
Channels num bered above 200 may be 
used only subject to the power flux 
density limits stated  in paragraph (a)(2) 
of this Section:

C h a n n e l N o s .

31-32-33-34-35
36-37-38-39-40
71-72-73-74-75
76-77-78-79-80
111-112-113-114-115
116-117-118-119-120
151-152-153-154-155
156-157-158-159-160
191-192-193-194-195
196-197-198-199-200
231-232-233-234-235
236-237-238-239-240
271-272-273-274-275
276-277-278-279-280
311-312-313-314-315
316-317-318-319-320
351-352-353-354-355
356-357-358-359-360
391-392-393-394-395
396-397-398-399

(a)(4) Tables 3A and 3B list the channels 
that a re  available for assignm ent to 
eligible applicants in the Business Radio 
Category. This category does not include 
Specialized Mobile Radio Systems as 
defined in § 90.603(c). These channels 
are  available for inter-category sharing 
as indicated in § 90.621(g).

Table 3A—United S tates/M exico Border 
Area, Business Category 806-821/851- 
866 MHZ Bands (60 Channels)

Table 3B-—United States/M exico Border 
Area, Business Category 896-901/935- 
940 MHz Band (100 Channels):

For m ultichannel systems, channels 
may be grouped vertically or

11-12-13-14-15 
16-17-18-19-20 
51-52-53-54-55 
56-57-58-59-60
91-92-93-94-95
96-97-98-99-100 
131-132-133-134-135 
136-137-138-139-140 
171-172-173-174-175 
176-177-178-179-180 
211-212-213-214-215 
216-217-218-219-220 
251-252-253-254-255 
256-257-258-259-260 
291-292-293-294-295 
296-297-298-299-300 
331-332-333-334-335 
336-337-338-339-340
371-372-373-374-375 
376-377-378-379-380 

(a)(5) Tables 4A and 4B list the channels 
that are available for assignm ent for the 
SMRS Category (consisting of 
Specialized Mobile Radio System s 
(SMRS) as defined in § 90.603(c)). These 
channels are available for inter-category 
sharing as indicated in § 90.621(g).

Table 4A—United S tates/M exico Border 
Area, SMRS Category 806-821/851-866 
MHz Band (95 Channels):

Table 4B—United S tates/M exico Border 
Area, SMR Category 896-901/935-940 
MHz BAND (200 CHANNELS):

Channels num bered above 200 m ay be 
used only subject to the power flux 
density limits a t or beyond the M exican 
border stated  in paragraph (a)(2) of this 
section:

Group
No. Channel Nos.

1 ......... 1-2 -3 -4 -5 - 6 - 7 - 8 - 9 - 10.
21....... 2 1 -2 2 -2 3 -2 4 -2 5 -2 6 -2 7 -2 8 -2 9 -3 0
4 1 ....... 4 1 -4 2 -4 3 -4 4 -4 5 -4 6 -4 7 -4 8 -4 9 -5 0 .
6 1 ....... 6 1 -6 2 -6 3 -6 4 -6 5 -6 6 -6 7 -6 8 -6 9 -7 0 .
8 1 ....... 8 1 -8 2 -8 3 -8 4 -8 5 -8 6 -8 7 -8 8 -8 9 -9 0 .
1 0 1 . . . . . . 1 0 1 -1 0 2 -1 0 3 -1 0 4 -1 0 5 -1 0 6 -1 0 7 -1 0 8 -1 0 9 -

110.
121..... 1 2 1 -1 2 2 -1 2 3 -1 2 4 -1 2 5 -1 2 6 -1 2 7 -1 2 8 -1 2 9 - 

130.
141..... 1 4 1 -1 4 2 -1 4 3 -1 4 4 -1 4 5 -1 4 6 -1 4 7 -1 4 8 -1 4 9 -

150.
161..... 1 6 1 -1 6 2 -1 6 3 -1 6 4 -1 6 5 -1 6 6 -1 6 7 -1 6 8 -1 6 9 -

170.
181..... 1 8 1 -1 8 2 -1 8 3 -1 8 4 -1 8 5 -1 8 6 -1 8 7 -1 8 8 -1 8 9 -

190.
2 01 ..... 2 0 1 -2 0 2 -2 0 3 -2 0 4 -2 0 5 -2 0 6 -2 0 7 -2 0 8  209-

210.
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Group
No. Channel Nos.

221..... 2 21 -2 22 -2 2 3-22 4-2 25 -2 2 6-2 2 7-22 8-22 9-
230.

241.... 2 41 -2 42 -2 4 3-24 4-2 45 -2 4 6-2 4 7-24 8-24 9-
250.

261..... 2 61 -2 62 -2 6 3-26 4-2 65 -2 6 6-2 6 7-26 8-26 9-
270.

281 ..... 281 -282 -28 3-28 4-2 85 -2 86 -2 87 -2 88 -2 89 -  
290.

301..... 3 0 Í -30 2-30 3-30 4-30 5-3 06 -3 07 -3 08 -3 09 -
310.

321 ..... 321 -322 -3 23 -3 2 4-32 5-3 2 6-3 2 7-3 2 8-3 2 9-
330.

341 ..... 341 -342 -34 3-34 4-34 5-34 6-3 47 -3 48 -3 49 -  
350.

361.... 361 -362 -36 3-36 4 -3 65 -3 66 -3 6 7 -3 6 8 -3 6 9 -
370.

381.... 381 -382 -38 3-38 4-38 5-38 6-3 87 -3 88 -3 89 -  
390-.

* * * * *

4. Section 90.715 is am ended by 
adding a sentence to the end of the 
introductory text of paragraph (a) and 
adding a new paragraph (c) to read as 
follows:

§ 90.715 Frequencies available.

(a) * * * Use of these frequencies in 
the M exican and C anadian border areas 
is subject to coordination with those 
countries. See paragraph (c) of this 
section for special provisions concerning 
use in the Mexico border area.
* * * * *

(c) U.S./M exico border area.
(1) Channels 16-30, 45-60, 76-90,106- 

120,136-145,156-165,178-194 are 
available for prim ary use within the 
United States within 120 km (74.6 mi) of 
the M exican border, subject to the 
pow er and antenna height conditions 
specified in § 90.729 and the use 
restrictions specified in §§ 90.717- 
90.721.

(2) Channels 195-200 are  available to 
both the United States and Mexico in 
the border area on an unprotected basis. 
Use is limited to a maximum effective 
radiated  pow er (ERP) of 2 w atts and a 
maximum antenna height of 6.1 m eters 
(20 ft) above ground.

(3) Channels allo tted for primary 
M exican use (1-15, 31-45, 61-75, 91-105, 
121-135,146-155, and 166-177} may be 
used in the border a re a  subject to the 
condition that the pow er flux density 
not exceed —86 dB (W /m 2) at or beyond 
any point o il  the border. Stations 
operating under this provision will be 
considered secondary and will not be 
granted protection from harmful 
interference from stations that have 
prim ary use of the frequencies.

¡FR Doc. 92-27748 Filed 11-23-92; 8:45 am] 
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N a t io n a l  O c e a n ic  a n d  A t m o s p h e r i c  

A d m in i s t r a t io n
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(Docket No. 900124-0127]

A t la n t i c  S u r f  C la m  a n d  O c e a n  Q u a h o g  

F i s h e r y

a g e n c y : National M arine Fisheries 
Service (NMFS), NOAA, Commerce. 

A C T I O N : Suspension of surf clam 
minimum size limit.

S U M M A R Y : NMFS notifies the public that 
the minimum size limit of 4.75 inches 
(12.065 cm) for Atlantic surf clams is 
suspended for the 1993 fishing year. This 
action is taken under the authority of 
regulations that allow for the annual 
suspension of minimum size limit based 
upon set criteria. The intended effect is 
to reduce regulatory burden while 
allowing for more selective harvest 
practices.

E F F E C T I V E  D A T E :  January 1,1993, through 
December 31,1993.

F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :  

Myles Raizin, Resource Policy Analyst, 
National M arine Fisheries Service, One 
Blackburn Drive, Gloucester, MA 01930 
(508-281-9104).

S U P P L E M E N TA R Y  I N F O R M A TI O N : A  final 
rule implementing Amendment 8 to the 
Fishery M anagem ent Plan for the 
Atlantic  Surf Clam and Ocean Quahog 
Fishery (FMP) w as published on june 14, 
1990 (55 FR 24184). Section 652.22(a)(1) 
allows the Director, Northeast Region, 
NMFS, (Regional Director) to suspend 
annually, by publication in the Federal 
Register, the minimum size limit for ¡ 
A tlantic  surf clams. This action m ay be 
taken unless discard, catch, and survey 
data  indicate that 30 percent of the 
clams are  sm aller than 4.75 inches 
(12.065 cm) and that the overall reduced 
size is not attributable to beds where 
growth of the individual clams has been 
reduced because of density dependent 
factors.

At its Septem ber meeting, the Mid- 
Atlantic  Fishery M anagem ent Council 
accepted the recom m endations of its 
Scientific and Statistical Committee and 
Surf C lam /O cean Quahog Committee 
and voted to recom mend that the 
Regional D irector suspend the minimum 
size limit. NMFS port agents conducted 
a random  sample of landed surf clam s in 
1992. Results indicate that only 7 percent 
of the sam ple w as composed of clams 
that were less than 4.75 inches (12.065 
cm). Therefore, this action is consistent 
w ith the provisions of § 652.22(a)(1).

Classification

This action is authorized by 50 CFR 
part 652, and is taken in compliance 
with E .0 .12291.

A u th o rity : 16 U.S.C. 1081 e l  s e q .

List of Subjects in 50 CFR Part 652

Fisheries, Reporting and 
recordkeeping requirem ents.

Dated: N ovem ber 18,1992.

R ich a rd  H . S c h a e fe r ,

D ir e c to r  o f  O ff ic e  o f  F i s h e r ie s , C o n s e r v a t io n  
a n d  M a n a g e m e n t , N a t io n a l  M a r in e  F is h e r ie s  
S e r v ic e .

[FR Doc. $2-28517 Filed 11-23-92; 8:45 amj
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N a t i o n a l  O c e a n ic  a n d  A t m o s p h e r i c  

A d m in i s t r a t io n  (N O A A )
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[Docket No. 921198-2298]

G r o u n d f i s h  o f  t h e  G u l f  o f  A la s k a ; 

G ro u n d f i s h  o f  t h e  B e r in g  S e a  a n d  

Ale u t i a n  I s la n d s  A r e a

A G E N C Y : National M arine Fisheries 
Service (NMFS), NOAA, Commerce. 
A C T I O N : Final rule; technical 
amendm ent.

S U M M A R Y : NMFS announces a technical 
am endm ent to a final rule implementing 
m easures to facilitate the enforcem ent 
of fishery closures for A laska groundfish 
that w as published Septem ber 23,1992 
(57 FR 43926). This technical am endm ent 
clarifies NMFS* intent w ith respect to 
deploym ent of specified gear types in an 
area w hen directed fishing for all 
groundfish species by operators of 
vessels using that gear type is 
prohibited. This action also corrects a 
num bering error in the regulatory text of 
the final rule. This technical am endm ent 
is consistent with the goals and 
objectives of the final rule.
E F F E C T I V E  D A T E :  Effective Novem ber 23, 
1992.
F O R  F U R TH E R  I N F O R M A TI O N  C O N T A C T :  

Susan J .  Salveson, Fisheries 
M anagem ent Division, A laska Region, 
NMFS, 907-586-7228.
S U P P L E M E N TA R Y  I N F O R M A TI O N : A fin a l  
rule published Septem ber 23,1992 (57 FR 
43926), revised 50 CFR 672.7 and 675.7 to 
establish m anagem ent m easures that 
facilitate the enforcem ent of directed . 
fishing closures that are  im plem ented 
w hen either directed fishing allow ances 
or prohibited species bycatch 
allow ances are  reached. Sections 
672.7(g) and 675.7(h) w ere added  to the 
final rule so that when directed fishing 
in an area for all groundfish species by


