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DEPARTMENT OF LABOR

Employment and Training 
Administration

Investigations Regarding 
Certifications of Eligibility to Apply for 
Worker Adjustment Assistance

Correction
In notice document 91-21394 

appearing on page 44106 in the issue of 
Friday, September 6,1991, the file line 
was omitted. It should appear following 
the appendix as set forth below:
[FR Doc. 91-23194 Filed 9-5-91; 8:45 am]

BILLING CODE 1505-01-D

SECURITIES AND EXCHANGE 
COMMISSION

Commission Meeting 

Correction
In the issue of Wednesday, September

11,1991, in the document appearing on 
page 46342, make the following 
correction: On the same page, in the 
second column, in the file line at the end 
of the document, “FR Doc. 91-21763” 
should read “FR Doc. 91-21736”.
BILLING CODE 1505-01-D



Monday
September 16 1991

Part II

Department of 
Housing and Urban 
Development
Office of the Secretary

Statutorily Mandated Designation of 
Qualified Census Tracts and Difficult 
Development Areas for Section 42 of the 
Internal Revenue Code of 1986; Notice
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary

[Docket No. N-91-3124; FR 2851-N-02]

Statutorily Mandated Designation of 
Qualified Census Tracts and Difficult 
Development Areas for Section 42 of 
the Internal Revenue Code of 1986

AGENCY: Office of the Secretary, HUD. 
a c t io n : Notice.

SUMMARY: This document provides a 
revised designation of “qualified census 
tracts” and an updated designation of 
“difficult development areas” for 
purposes of the low income housing tax 
credit (“LIHTC”) under section 42 of the 
Internal Revenue Code of 1986, and 
provides the revised methodology used 
by the United States Department of 
Housing and Urban Development 
(“HUD”) to reflect changes resulting 
from 1990 amendments to section 42. 
FOR FURTHER INFORMATION CONTACT. 
Harold J. Gross, Acting Senior Tax 
Attorney, Office of the General Counsel, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410,. telephone (202) 
708-3260. A telecommunications device 
for deaf persons (TDD) is available at 
(202) 700-9300. (Theseare not toll-free 
telephone numbers.)
SUPPLEMENTARY INFORMATION:

Previous Notice: A previous Notice 
published in the Federal Register on 
August 22,1990 (55 FR 34397), made an 
initial designation of Qualified Census 
Tracts and Difficult Development Areas 
and invited comment on these 
designations and on HUD’s 
methodology, for consideration before 
the next round of designations.

Public Comment Review: Five 
comments were received. Two 
comments urged that census tracts 
eligible for Community Development 
Block Grant funds be designated as 
Qualified Census Tracts. HUD believes 
that this would be clearly inconsistent 
with the requirements in sections 
42(d)(5)(C) (ii) (I) and (II) of the Internal 
Revenue Code of 1986 on designation of 
Qualified Census Tracts.

One comment requested review of 
census tract 2503.01 in Baltimore, MD, 
based on a number of factors, including 
several not contained in the 
requirements of Code section 
42(d)(5)(C)(ii)(I). The Department has 
determined that census tract 2503.01 in 
Baltimore does not meet the 
requirements of section 42(d)(5)(C)(ii)(I).

A fourth comment expressed 
appreciation that the Boston Primary

Metropolitan Statistical Area (“PMSA”) 
was designated as a Difficult 
Development Area, and urged HUD to 
ensure that its methodology for 
designating Difficult Development Areas 
continue to target resources where they 
are most needed and that such 
methodology not put lower-income core 
cities at a disadvantage. HUD intends to 
continue using its current methodology 
for designating Difficult Development 
Areas and to review periodically the 
performance of this methodology in 
accomplishing the purposes of Code 
section 42(d)(5)(C)(iii).

A fifth comment, asking for 
information on obtaining census tract 
maps, was unrelated to the methodology 
for designating Qualified Census Tracts 
and Difficult Development Areas.

Summary of Relevant Changes to Low 
Income Housing Tax Credit

The Omnibus Budget Reconciliation 
Act of 1990 the “Act” amended section 
42(d)(5)(C)(ii)(I) in two ways that affect 
the designation of Qualified Census 
Tracts. First, consistent with HUD 
methodology, an amendment made by 
section 11701(a)(2) of the Act specifies 
that the income test should be based on 
the most recent census data. Second, an 
amendment made by section 11407(b)(4) 
of the Act allows the Secretary of 
Housing and Urban Development to use 
enumeration districts if sufficient data 
are not available to use census tracts. 
For designations based on the 1980 
Census, this change has the effect of 
allowing HUD to designate Qualified 
Census Tracts in areas for which the 
Census Bureau did not develop tracts, 
generally, in non-metropolitan areas.

Basis for New Designations of Qualified 
Census Tracts and Difficult 
Development Areas

The amendment to Code section 
42(d) (5) (C)(ii) (I) required HUD to 
redesignate Qualified Census Tracts for 
two reasons. First, HUD may now 
designate enumeration districts in areas, 
mainly non-metropolitan areas, that 
have not been delineated into census 
tracts. Second, the designation of 
enumeration districts in areas where 
census tracts have already been 
designated could result in the 
disqualification of already designated 
census tracts, if the population of the 
newly designated enumeration districts 
plus the population of the previously 
designated census tracts exceeds 20 
percent of the population of the area. In 
addition, HUD discovered a calculation 
error that affected the designation of 
Qualified Census Tracts in Puerto Rico.

This notice lists all areas—census 
tracts, enumeration districts, and, where

applicable, other small geographical 
areas identified by the Census Bureau 
within untracted regions—that satisfy 
the requirement for designation as 
Qualified Census Tracts. For the 50 
States and the District of Columbia, as a 
result of these changes, no previously 
designated Qualified Census Tract has 
been deleted, but some enumeration 
districts and other geographical entities 
have been added as Qualified Census 
Tracts. In Puerto Rico, some census 
tracts incorrectly designated in the last 
Notice have been deleted. The principal 
change for Puerto Rico, however, is that 
the addition of enumeration districts in 
combination with the 20 percent rule has 
eliminated certain previously designated 
census tracts that were not as poor as 
the enumeration districts that were 
added.

HUD bases its designation of Difficult 
Development Areas on estimates of 
local rents and incomes which are 
updated annually. Therefore, HUD will 
update its designation of Difficult 
Development Areas annually as it 
obtains new information on local rents 
and incomes.

This Notice lists Difficult 
Development Areas based on FY ’91 
Fair Market Rents (“FMRs”) published 
in the October 1,1990 Federal Register 
and FY ’91 estimates of the section 8 
very low income limit which were 
approved by HUD on April 17,1991. The 
new list contains eight metropolitan 
areas and 28 non-metropolitan counties 
that were not on the initial list. Two 
metropolitan areas and 10 non- 
metropolitan counties that were on the 
initial list are not on the new list. Once 
again, the New York PMSA was the 
metropolitan area that put the list of 
metropolitan areas over the 20 percent 
cap. As explained in the August 22,1990 
Notice, HUD divided the New York 
metropolitan area into its constituent 
areas, each of which has a population 
comparable to or larger than most 
metropolitan areas. Each county was 
ranked on the basis of data from the 
1980 Census and the top-ranked county 
(Bronx) was included in the designation. 
Last year, New York County 
(Manhattan) was also included, but this 
year the addition of the eight new 
metropolitan areas precluded the 
inclusion of New York County within 
the 20 percent cap.

Revised Explanation of HUD 
Designation Methodology

A. Qualified Census Tracts
In developing the LIHTC list of 

Qualified Census Tracts, HUD uses the 
most recent Census data and the most
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current metropolitan area definitions 
established by the Office of 
Management and Budget. Census data 
are available from the 1980 census for 
most areas on either a census tract or 
enumeration district basis. Block 
Numbering Areas (“BNAs”) and 
remainders of Minor Civil Divisions 
(“MCDs”) were used where tracts or 
enumeration districts were not 
available. Therefore, all U.S. geographic 
areas are covered. The 1990 Census will 
delineate census tracts for the entire 
United States.

Qualified Census Tracts are 
determined as follows:

1. A census tract must have 50 percent 
of its households with incomes below 60 
percent of the area median gross income 
(“AMGI”) to be eligible. HUD has 
defined 60 percent of AMGI as 120 
percent of HUD’s Very Low Income 
Limits, which are based on 50 percent of 
area median family income, adjusted for 
high cost and low income areas. The 
1990 income estimates are then deflated 
to the appropriate year, so they match 
the Census income data.

2. For each census tract, the 
percentage of households below the 60 
percent income standard was 
determined by (a) calculating the 
average household size of the census 
tract, (b) applying the income-standard 
after adjusting it to match the average 
household size, and (c) calculating the 
number of households with incomes 
below the income standard.

3. Qualified Census Tracts are those 
in which 50 percent or more of the 
households are income-eligible and the 
population of all census tracts that 
satisfy this criterion does not exceed 20 
percent of the total population of the 
respective area.

4. In areas where more than 20 
percent of the population qualifies, 
census tracts are ordered from the 
highest percentage of eligible 
households to the lowest. Starting with 
the highest percentage, census tracts are 
included until the 20 percent limit is 
exceeded. If a census tract is excluded 
because it raises the percentage above 
20 percent, then subsequent census 
tracts are considered to determine if a 
census tract with a smaller population 
could be included without exceeding the 
20 percent limit.

B. Difficult Development Areas
In developing the list of Difficult 

Development Areas, HUD compares 
incomes with housing costs. The basis 
for these comparisons are the HUD 
income limits and FMRs used for the

Section 8 Existing Housing Program. The 
procedure used in making these 
calculations follows:

1. For each metropolitan area and 
each nonmetropolitan county, a ratio is 
calculated. This calculation uses the 
two-bedroom FMR and the four-person 
income limit for Very Low Income 
households. The numerator of the ratio 
is the ratio of the area FMR to the US 
average FMR. The denominator of the 
ratio is the ratio of 60 percent of the 
AMGI to 60 percent of the U.S. median 
gross income.

2. The ratios of the FMR to the income 
limit are arrayed in descending order, 
separately, for metropolitan areas and 
for nonmetropolitan counties.

3. The Difficult Development Areas 
are those areas with the highest ratios 
cumulative to 20 percent of the 
population of all metropolitan areas and 
of all nonmetropolitan counties.

4. The American Housing Survey data 
used to calculate the FMRs for New 
York City are adjusted by eliminating 
rent-controlled units. The FMRs are 
recalculated on the basis of the adjusted 
data. Because FMRs are based on recent 
mover rents, the FMRs generally reflect 
market rents rather than rent-controlled 
rents.

Other Matters
A finding of No Significant Impact 

with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
between 7:30 a.m. and 5:30 p.m. 
weekdays in the Office of the Rules 
Docket Clerk at the above address.

This notice does not constitute a 
“major rule” as that term is defined in 
section 1(d) of the Executive Order on 
Federal Regulations issued by the 
President on February 17,1981. An 
analysis of the rule indicates that it does 
not (1) have an annual effect on the 
economy of $100 million or more; (2) 
cause a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions: or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the

undersigned hereby certifies that this 
notice does not have a significant 
economic impact on a substantial 
number of small entities. The notice 
involves the designation of “difficult 
development areas” and “qualified 
census tracts” as required by Code 
section 42 which designates areas and 
tracts for use by political subdivisions of 
the States in allocating the Low Income 
Housing Tax Credit under section 42 of 
the Code. This notice places no new 
requirements on the States, their 
political subdivisions, or on the 
applicants for the credit. This notice 
only details the technical methodology 
used in making such designations.

Executive Order 12612, Federalism

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this notice will not have substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the Federal government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. As a 
result, the notice is not subject to review 
under the order. The notice merely 

1 designates “difficult development areas” 
and “qualified census tracts” as 
required under Code section 42, as 
amended, which designated areas and 
tracts are for the use by political 
subdivisions of the States in allocating 
the Low Income Housing Tax Credit 
under section 42 of the Code.

Executive Order 12606, The Family

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this notice does not 
have potential for significant impact on 
family formation, maintenance, and 
general well-being, and, thus, is not 
subject to review under the Order. The 
notice involves the designation of 
“difficult development area” and 
“qualified census tracts” as required by 
section 42 of the Code, as amended, 
which designated areas and tracts are 
for use by political subdivisions of the 
States in allocating the Low Income 
Housing Tax Credit under section 42 of 
the Code. The notice also details the 
technical methodology used in making 
such designations.

Dated: August 21,1991.
Frank Keating,
A ding Secretary.
BILLING CODE 4210-32-M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Parts 291,577 and 578
[D ocket No. R -91-1461; FR -2704-F-03J

RIN 2502-AE80

Single Family Property Disposition; 
Homeless Initiative
AGENCY: Office of Secretary, HUD. 
a c t io n : Final rule.

SUMMARY: This rule makes final with 
changes an interim rule published on 
January 11,1990 at 55 F R 1156. The rule 
links HUD’s Single Family Property 
Disposition program to the Department's 
priority to help end the tragedy of 
homelessness by providing for the 
disposition of HUD-acquired single 
family properties for use by the 
homeless.
EFFECTIVE DATE: October 16,1991.
FOR FURTHER INFO RM ATION CONTACT: 
Jacqueline B. Campbell, Single Family 
Property Disposition Division, room 
9172, (202) 708-4594; or William A. 
Molster, Jr., Special Needs Assistance 
Program, Room 7262, (202) 708-4300; 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410. TDD number for 
hearing- and speech-impaired, (202) 708- 
4594. (These are not toll-free numbers.) 
SUPPLEMENTARY INFO RM ATIO N: The 
information collection requirements 
contained in this rule were submitted to 
the Office of Management and Budget 
(OMB) for review under the Paperwork 
Reduction Act of 1980 and approved 
under OMB control numbers 2502-0306 
and 2502-0412.

I. Background
This rule makes final an interim rule 

published by the Department on January
I I ,  1990 (55 FR 1156), describing the 
policies and procedures governing the 
disposition of HUD-acquired properties 
for use by the homeless. The rule 
provides for disposition by direct sale or 
lease with option to purchase. The rule 
also provides for lease with option to 
purchase for applicants for acquisition 
grants under the Supportive Housing 
Demonstration (24 CFR parts 577 and 
578).

HUD acquires the single family 
properties made available under this 
rule in exchange for payment of 
insurance claims under the FHA-insured 
mortgage program, as well as by 
conveyance to the Secretary as agent for 
the United States under other Federal 
laws or programs (except Real Estate

Owned (REO) properties acquired under 
the Government National Mortgage 
Association (GNMA) Mortgage-Backed 
Securities Program). The disposition of 
the property is authorized by section 
204(g) of the National Housing Act.

A proposed rule that would govern the 
entire Single Family Property 
Disposition Program was published for 
public comment on April 4,1991, at 56 
FR 13996. Today’s final rule governing 
the use of HUD-acquired property for 
the homeless will be a subpart of the 
more comprehensive rule. The section 
numbers used in the interim rule have 
been changed in today’s final rule to 
conform with the section numbers of the 
proposed comprehensive rule.

When the Department published the 
interim rule on January 11,1990, the 
public was asked to comment on the 
policies and procedures described in the 
rule. Those comments, as well as the 
experience of operating the program 
under the interim rule for over a year, 
have been considered in developing this 
final rule.

II. Public Comment
The Department received over 20 

comments, the majority of which were 
from organizations that provide housing 
and services for the homeless 
(providers). Several of the comments 
referred to the analysis contained in the 
preamble to the January 11,1990 interim 
rule regarding the overall cost of the 
program to the mortgage insurance 
funds. Although these commenters 
generally disagreed with that analysis, 
the Department believes its justification 
in the preamble provides the best 
analysis available from current data. 
Other comments focused on the 
following specific issues;

Applicant Approval Procedures and 
Notice to Applicants (Section 291.410)

The interim rule requires that an 
applicant be preapproved by HUD 
before it is eligible to be notified of 
properties. Two commenters stated that 
nonprofit applicants should meet strict 
qualifying standards and be screened 
for good management and financial 
ability.

HUD agrees with the commenters, and 
has revised the final rule at 
§ 291.410(a)(2) to include more thorough 
applicant data before approval for 
program participation. The final rule 
also has been changed to require 
applicants to agree in writing to abide 
by all regulations governing the 
program. This “master agreement” is in 
addition to the lease agreement, which 
covers matters concerned with the 
property. The master agreement is also 
required for purchasers of property for

use by the homeless. HUD believes 
these measures will help ensure the 
program is used for the intended 
purpose by clearly delineating 
requirements and responsibilities in 
these two documents.

Another commenter stated that the 
requirement for applicants to describe 
past experience in working with the 
homeless may deter groups that have no 
experience in that area. Approval of an 
applicant is not based entirely on the 
applicant’s experience. HUD recognizes 
that some applicants may not have such 
direct experience, but may have other 
experience that will compensate, or may 
make arrangements with an experienced 
provider, such as a contractual 
relationship, to provide necessary 
supportive services.

One commenter recommended that 
HUD field offices work cooperatively 
with local neighborhood representatives 
to make sure applicants meet all 
specified criteria. HUD has issued 
notices and guidelines to this effect to 
the field offices, but sees no reason to 
include this internal management tool in 
the rule itself.

HUD received one comment stating 
that the approval procedures are 
confusing, and recommending that HUD 
offer technical assistance to potential 
applicants. HUD agrees, and has revised 
§ 291.410 to clarify the data an applicant 
must submit to HUD for approval to 
participate in the program. In addition, 
field offices have been instructed to 
assist applicants in the approval 
process.

One commenter suggested that 
priority be given to governmental 
applicants over nonprofits. Because the 
program is not a competitive program, 
HUD does not believe that any one 
applicant should get a preference over 
another, and no case was made by the 
commenter of why government should 
have priority over nonprofit 
organizations. To the contrary, 
experience with the program has shown 
that a large majority of participants in 
this program have been nonprofit 
organizations, which have typically 
taken the lead in addressing this major 
social issue. HUD believes its policy of 
first come-first served, as set out in 
§ 291.410(b)(1), is a fair one. Applicants 
are required to designate a geographical 
area of interest, and HUD coordinates 
the dissemination of information about 
properties in that area in a manner that 
ensures that applicants working in the 
same area receive the information at the 
same time.

Another commenter stated that 
preference should be given to applicants 
with homeless persons or formerly
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homeless persons either on the boards 
of or employees of the applicants.
Again, HUD does not view this program 
as a competitive one. It should also be 
pointed out that, under § 291.435(b) of 
this rule, boar ¿members or employees of 
a provider (and those with whom they 
may have a family or business tie) may 
not benefit from the program, which 
includes occupying a property leased or 
purchased by the provider. This 
provision applies to all boardmembers 
or employees of the provider, even 
though they may be homeless.

One commenter suggested that lessees 
of HUD-acquired properties be given 
priority for funding under the McKinney 
Act programs. Assistance under 
McKinney Act programs, such as the 
Supportive Housing Demonstration 
programs, is awarded in national 
competitions under statutory criteria. 
HUD does not believe the McKinney Act 
authorizes such a priority. However, 
applicants for Supportive Housing funds, 
under both the Transitional Housing 
Program and the Permanent Housing for 
Handicapped Homeless Program, are 
required to demonstrate site control for 
a project in most cases. In § 291.420, this 
rule recognizes that requirement and 
permits an applicant for a Supportive 
Housing acquisition grant to lease, 
under certain conditions, HUD-acquired 
properties for a six-month term pending 
the award of a grant to purchase the 
property. If the applicant is unsuccessful 
and is not awarded a grant, it may 
convert the six-month lease to a lease 
with an option to purchase, provided it 
agrees to abide by the requirements of 
this program.

One commenter expressed concern 
about protecting the identity of 
providers who use the properties to 
provide shelter for victims of domestic 
violence, and recommended that the 
program guarantee the anonymity of 
such providers and their occupants.
HUD recognizes the need to protect the 
identity of all occupants of the 
properties, whether or not they are 
victims of domestic violence, but does 
not believe it is necessary to include 
such a provision in the rule. The identity 
of any individual occupying the 
properties is protected under the 
“personal privacy" exemption of the 
Freedom of Information Act (5 U.S.G. 
552(b)(6)). (HUD also interprets this 
exemption as extending to street 
addresses of properties leased under the 
program, since information on the 
location of properties can be used to 
identify the occupants.) The exemption, 
however, does not extend to groups or 
organizations; therefore, the identity of 
the providers, which are governmental

entities or nonprofit organizations, 
cannot be protected.

Concentration o f Property in a Single 
Neighborhood (Section 29L40Q(f))

The interim rule provides that, to the 
extent practicable and possible, HUD 
will avoid excessive concentration in a 
single neighborhood of properties leased 
or sold under this program. One 
commenter suggested that no more than 
five percent of HUD properties leased or 
sold for the homeless should be in an 
area, and no more than one such facility 
per block, while another commenter 
stated that making properties available 
in clusters would facilitate delivery of 
supportive services.

HUD believes that the need to avoid 
excessive concentration in a single 
neighborhood is important to the goal of 
integrating former homeless persons into 
the community. However, rigid 
standards such as these would he 
counterproductive and do not recognize 
the diversity of communities and needs. 
The need for flexibility outweighs the 
need to establish strict standards to 
ease delivery of supportive services. 
Therefore, the rule is unchanged on this 
issue.

Ten Percent o f Inventory Available for 
Lease Program (Section 291.400(c))

The interim rule provides that up to 
ten percent of HUD’s total inventory of 
eligible properties, as of October 1,1989, 
will be made available for lease under 
this program. On October 1 in 
subsequent years, the ten percent figure 
will be adjusted upward or downward 
to reflect increases or decreases in the 
toteil inventory. Two commenters 
recommended that HUD field offices be 
given the authority to make more than 
ten percent of their inventory available 
where there is a demonstrated need.

While the ten percent cap remains m 
the rule at § 291.400(c), HUD Regional 
Offices have been given the authority to 
increase the number of leased properties 
in an area where the need for more 
properties is demonstrated and where 
there are sufficient properties available, 
provided that the ten percent figure is 
not exceeded nationwide.

Eligible Properties Available for Lease
The interim rule provides that 

properties will not be made available for 
lease under this program until they had 
been listed for sale for at least 30 days. 
(See § 291.1(c)(2) of the interim rule.) 
Several commenters complained about 
this procedure, pointing out that only 
undesirable properties were still 
available after 30 days. In addition, the 
Congress expressed its disapproval of 
this provision in the rule m section 337

of the Cranston-Gonzalez National 
Affordable Housing Act (NAHA), and 
prohibited HUD from implementing it in 
a final rule.

The provision has been removed from 
the final rule. All eligible properties, 
whether offered for direct sale or lease, 
will now be offered to approved 
applicants for a ten-day period before 
being offered for sale to the general 
public. Properties on which no offer to 
lease or purchase is received from an 
applicant during the ten-day period will 
then be made available for sale to the 
general public. Aft«* a 45-day public 
sale period, Field Offices will offer 
eligible properties for lease to applicants 
who have expressed an interest during 
or after the 45-day public sale period, as 
described in § 291.410(d)(3). Applicants 
should note that, under § 291.425(c), they 
may submit a competitive bid during the 
public bidding period. Direct sale offers 
will be accepted at any time after the 
initial ten-day offering period, under the 
conditions described in § 291.410(d)(4),

Maximum 3-year Least Term (Section 
291.415(b))

Under the interim rule, properties are 
available for lease for a maximum of 
three one-year terms. HUD received a 
number of comments on this provision, 
all of which stated that providers should 
be allowed to lease properties for a 
considerably longer period. This 
provision was also disapproved by the 
Congress in section 337 of the NAHA. 
The final rule has changed to allow a 
maximum of five years for the lease 
period.

The main purpose of the Single Family 
Property Disposition Program is to 
reduce the inventory of HUD-acquired 
properties in a manner that ensures the 
maximum return to the FHA insurance 
fund as quickly as possible through the 
sale of the properties at fair market 
value. Only by replenishing the 
insurance fund, which is self-sustaining, 
can HUD ensure its strength and 
preserve it for use by future 
homehuyers. Hie purpose of the Single 
Family Property Disposition Homeless 
Initiative is to provide transitional 
housing for the homeless through 
providers who agree to help families, 
through supportive services, become 
self-sufficient and move into permanent 
housing. HUD believes that five years is 
the longest period that sale of the 
property committed to this program can 
reasonably be delayed.

Section 291.415(b) of the final rule 
provides that a property may be leased 
for an initial lease term of one year. The 
lease is renewable for four additional 
one-year terms, at the option of the
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provider and with the approval of HUD. 
HUD approval to renew a lease is a new 
provision in the final rule, but one that 
the Department believes is necessary to 
ensure that the program is used for the 
intended purpose. HUD approval will be 
based on whether the provider has met 
the requirements of this rule and the 
previous year’s lease.
(Providers that leased properties under the 
interim rule will be eligible to extend the 
maximum term to five years if they sign new 
leases that reflect all other changes to the 
program as described in this rule.)

Responsibility for Cost o f Repairs and 
Taxes (Sections 291.415(d), 291.415(f)(2), 
and291.425(d)(2))

The interim rule requires providers 
(lessees) to pay all repair costs on the 
properties, including treatment of lead- 
based paint, if necessary. It also 
provides that properties will be sold on 
an as-is basis. Five commenters 
disagreed with this policy because of the 
costs to the providers.

The policy of selling properties in as- 
is condition in this program is the same 
policy followed by HUD in its overall 
Single Family Property Disposition 
Program. HUD does not do extensive 
refurbishing and repairs before the sale 
of any property in its inventory, 
although it does inspect and treat 
defective painted surfaces. The 
mortgage insurance funds, already 
significantly depleted by a record 
number of foreclosures, cannot cover the 
costs of repairs and testing and 
treatment for lead-based paint.
Providers that lease properties may use 
rent proceeds, to the extent available, to 
help defray the operating costs of a 
property, which include reasonable 
repair costs.

Testing and treatment for lead-based 
paint is necessary only where applicants 
lease or purchase properties constructed 
before 1978 and where children under 
the age of seven are expected to reside. 
HUD suggests that, if applicants intend 
to serve families with children under 
seven, they exercise judgment by 
selecting properties constructed after 
1978. Where needed, one facility might 
be designated for treatment to 
accommodate families with children 
under age of seven. The final rule 
provides that, where testing of leased 
property reveals the presence of lead- 
based paint requiring treatment and the 
lessiee concludes that the cost of 
treatment would be beyond its means, 
the lessee may cancel the lease. The rule 
has also been changed to require testing 
and treatment, where necessary, on all 
applicable surfaces, rather than 
“chewable" surfaces.

One commenter believes that HUD 
should pay the property taxes. HUD 
disagrees, because property taxes also 
form part of the operating costs of a 
property, which may be paid out of any 
rent proceeds received by providers 
from occupants. Since the Department 
receives only the nominal fee of $1 per 
year during the lease period, any 
payment for taxes by HUD would come 
from the mortgage insurance fund, 
further increasing the loss sustained by 
the fund. Applicants may be able to 
work with local governments to abate 
property taxes, in which case it will not 
be necessary to pay the taxes to HUD.

Ten Percent Discount on Purchase o f 
Property (Sections 291.415(f)(1), 
291.420(a)(3), and291.425(b))

The interim rule provides that 
properties will be sold at a ten percent 
discount. Several commenters thought 
that the discount should be greater. The 
preamble to the interim rule, under the 
section entitled “Justification of the cost 
of HUD’s Single Family Homeless 
Program,” provided HUD’s justification 
for not allowing a greater discount on 
the sale of a property. Although helping 
to end the tragedy of homelessness is a 
priority of the Department, the Secretary 
has an overarching responsibility to 
protect the financial integrity of the FHA 
insurance funds. Under the direct sales 
program of the Homeless Initiative, the 
ten percent discount to purchasers 
causes little, if any, loss to the insurance 
funds. The same cannot be said when 
properties, which might otherwise be 
sold promptly at fair market value, are 
leased for $1 a year. Since the maximum 
lease period has been increased to five 
years, the loss to the funds will be an 
even greater one. Therefore, the 
Secretary has determined that, in order 
to avoid further jeopardizing the 
security of the insurance funds, no loss 
may be sustained on sales under this 
program and the allowable discount will 
remain at ten percent. This discount is 
available whether the applicant 
purchases property under the direct sale 
procedure, described in § 291.425(b), or 
under the competitive sale procedure, 
described in § 291.425(c),
Resident Rent (Section 291.415(c))

The interim rule allows providers to 
charge rent to occupants based on their 
ability to pay, but not in an amount that 
exceeds the operating costs for the 
property. One commenter suggested that 
the rent charged should be calculated in 
the same way rent is calculated for 
residents of public housing or section 8 
assisted housing, i.e., under a formula 
set out in section 3(a) of the U.S.
Housing Act of 1937 (1937 Act),

The final rule retains the provision 
allowing providers to charge rent based 
on the occupant’s ability to pay. 
However, the rule now provides that the 
amount charged may not exceed the 
amount allowed under the 1937 Act. 
Under this formula, unless HUD 
approves a higher rent after 
consideration of such factors as the cost 
of operating housing in the area and the 
amount of the lessee’s contribution to 
the program, the maximum rent a 
provider may charge occupants is the 
highest of: (1) 30 percent of the family’s 
monthly adjusted income; (2) 10 percent 
of the family’s monthly income; or (3) 
any part of welfare payments received 
from a public agency by the family 
specifically designated by the agency for 
housing costs. In no event, however, 
may the rent charged exceed the 
operating costs of the property. HUD 
will provide technical assistance to 
providers in calculating maximum rents.

Definition o f Homeless (Section 291.405)
One commenter wrote that the 

definition of “homeless” in the interim 
rule is too restrictive, and eliminates a 
large majority of the homeless 
population recognized in the Federal 
preference rule applicable to public 
housing and section 8 assisted housing 
programs. (See 24 CFR 880.613 for the 
preference rule as applied to a section 8 
program, and 24 CFR 960.211 as applied 
to public housing.)

HUD disagrees with the commenter. 
The Federal preference rule applies to 
public and Indian housing and section 8 
housing assistance programs, and 
generally gives a preference to persons 
living in substandard housing, persons 
paying more than 50 percent of their 
income for rent, and persons 
involuntarily displaced. It is not 
considered a definition of homeless. As 
used in the interim rule, the definition of 
homeless is the statutory definition of 
that term contained in the Stewart B. 
McKinney Homeless Assistance Act. 
The definition has been clarified in this 
final rule to reflect the program purpose 
of providing transitional housing 
(§ 291.400(a)) for homeless persons and 
to ensure that only persons who lack 
shelter, commonly referred to as “street 
people,” and those residing in 
emergency shelters and who lack 
resources to obtain shelter are served. 
Certain families and individuals who 
are at imminent risk of becoming 
homeless may also be served. The rule 
includes an income limit for homeless 
participants of 50 percent of the median 
income for the area.
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Miscellaneous Issues
One commenter requested that HUD 

clarify the provision in § 291.435(e) that 
requires providers to administer a policy 
designed to ensure that properties are 
free from the illegal use, possession, or 
distribution of drugs or alcohol, by 
emphasizing that this section does not 
prohibit the legal possession and use of 
alcohol in single family housing. HUD 
believes the wording of the rule is 
sufficient, because it emphasizes the 
illegal use of drugs and alcohol.

Nearly all commenters urged HUD to 
assist with the operating costs and 
supportive services. HUD understands 
the concern providers have with the 
costs incurred in operating a program. 
However, there are no FHA funds 
available to assist providers under this 
program with those costs. HUD has 
always presumed providers that are in 
the business of helping end 
homelessness would have to commit or 
obtain other funding sources to 
participate. Hence, the requirement that 
applicants demonstrate the financial 
capacity to participate.

Funds are available to applicants for 
McKinney Act grants under the 
Supportive Housing Demonstration on a 
matching basis. (Seer 24 CFR parts 577 
and 578.) Generally, HUD conducts 
competitions for these grants on an 
annual basis as funds are appropriated 
by Congress for the programs under the 
Demonstration. An applicant for a 
Supportive Housing grant may lease a 
HUD-acquired property for a period of 
six months pending award of a HUD 
grant while its application for the grant 
is pending. If a grant is awarded, it may 
not only cover the costs of purchasing 
the property but also help defray the 
operating and Supportive services costs.

One commenter suggested that 
applicants who purchase properties be 
allowed to re-sell them to homeless or 
low-income families. HUD agrees with 
the commenter. Under the interim rule, 
applicants who purchase properties 
through the direct sale procedure 
(§ 291.425) are not restricted from 
reselling the property in any way. The 
final rule has not been changed with 
respect to direct sale purchasers.

The interim rule provides that lessees 
who exercise the option to purchase will 
be offered the properties at the fair 
market value established at the time of 
the initiation of the lease, less ten 
percent. The interim rule further 
provides that, in the event conditions 
beyond the control Qf the lessee cause a 
property to decrease in value, the 
property will be offered at the fair 
market value at the time of purchase, 
less ten percent. Section 291.415(f),

which governs the purchase of leased 
properties, has been revised in this final 
rule to require that lessee-purchasers 
must agree to use the properties either to 
house low-income tenants for a period 
of not less than 10 years after purchase 
or to resell the properties to low-income 
buyers. If a lessee-purchaser does not 
agree to such a commitment, the 
property will be offered at the higher of 
the fair market value at the time of 
initiation of the lease or at the time of 
purchase. After revisiting this issue,
HUD believes such a restriction is 
necessary to deter lessees from leasing 
properties at $1 a year while the value of 
the property increases, then purchasing 
at the lower price and re-selling at a 
profit. To permit organizations such a 
windfall is contrary to the spirit of this 
program.

III. Other Changes

HUD’s experience with this program 
has shown that its purpose has been 
widely misunderstood. Many providers 
saw it as a means to help low-income 
families and individuals become 
homeowners. While this objective is a 
current priority of the Department, it is 
not the purpose of this program. 
Therefore, § 291.400(a) has been 
expanded to explain more fully the 
purpose of the Single Family Homeless 
Initiative as a program to provide 
transitional housing and supportive 
services to the homeless with the goal of 
helping them become self-sufficient. For 
this reason, § 291.415(a) also contains a 
new requirement that providers execute 
a sublease agreement with the 
occupants, in a form prescribed by HUD, 
that limits an occupant’s tenancy to no 
longer than two years. Based on its 
experience with other homeless 
programs, HUD believes this period is 
adequate, when supportive services are 
provided, for the occupants to become 
self-sufficient and obtain permanent 
housing.

The final rule, at § 291.415(b), now 
requires a lessee to sublease a property 
to a homeless occupant within 30 days 
of leasing the property from HUD or of a 
vacancy occurring. (This provision does 
not apply to Supportive Housing 
applicants who are leasing properties 
pending the award of a grant.) HUD 
field offices may approve a longer 
period than 30 days, on a case-by-case 
basis, when HUD determines more time 
is necessary to make repairs or for other 
reasons. This change to the rule has 
been made to ensure that properties are 
used for the intended purpose as quickly 
as possible. HUD believes that, in most 
cases, thirty days is a sufficient time for 
repairs or clean-up of the properties.

Lessees will be required, under 
§ 291.415(d)(1), to establish an escrow 
account, with HUD a co-signer on the 
account, to ensure that funds are 
available for the payment of taxes. 
Lessees must make monthly deposits to 
the account in an amount sufficient to 
reimburse HUD for the payment of 
taxes.

Before publication of the interim rule, 
the Department required lessees to carry 
insurance against damage to the 
property (referred to as “hazard 
insurance”). This requirement was 
eliminated in the interim rule (see the 
preamble at 55 F R 1159). The 
Department stated then that it would 
monitor such losses, and reserved the 
right to reinstate the requirement if 
losses proved substantial. While the 
requirement is not reinstated in this 
final rule, the Department believes the 
issue needs further explanation.

The “hazard insurance” requirement 
was for the purpose of insuring the 
property against damage caused by 
circumstance? outside the control of the 
lessee or the occupants of the property. 
The elimination of the requirement to 
carry such insurance did not diminish a 
lessee’s responsibility for damage to the 
property caused by the intentional or 
negligent acts of the lessee or the 
occupants. Leases under the program 
require lessees to repair such damage 
within a reasonable time after the 
damage occurs, with failure or refusal to 
do so constituting grounds for 
termination of the lease or termination 
from the program. This requirement now 
appears in the final rule at § 291.415(e). 
Whether the lessee obtains insurance to 
protect itself against this type of loss is 
left to the discretion of thé lessee.

The final rule retains the requirement 
to maintain insurance against loss by 
reason of death or injury to any person , 
or loss or damage to the personal 
property of any person resulting from 
the use of the property, with the 
Department as a beneficiary or payee. 
However, the provision, at 
§ 291.415(d)(2), has been changed to 
clarify that the insurance is to be 
maintained for the duration of the lease, 
and that proof of insurance is to be 
provided to HUD at the time the lease is 
signed and as the policy is renewed. 
Lessees are also required to notify HUD 
if the insurance is cancelled.

A recordkeeping requirement has 
been added to the final rule to assist 
HUD in monitoring the program. In 
addition, a waiver provision has been 
added to allow for the waiver of any 
nonstatutory requirement of the rule 
unless a finding of good cause has been 
made. (The waiver provision is
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contained in a new subpart F, and will 
apply to all provisions of part 291, 
including the final rule governing ail 
aspects of the Single Family Property 
Disposition program, to be published in 
the near future.) In compliance with the 
Department’s Statement of Policy on the 
procedures governing the waiver of 
regulations, published on April 22,1991 
(56 F R 16337), all waivers must be in 
writing and supported by documentation 
of the facts and reasons forming the 
basis for the waiver, and will be 
published in a Federal Register notice 
containing all relevant information 
concerning the waiver.
IV. Other Matters

The collection of information 
requirements for this program were 
submitted to OMB for review under 
section 3504(h) of the Paperwork 
Reduction Act of 1980, and were 
approved under OMB control numbers 
2502-0306 and 2502-0412.

This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of die 
rule indicates that it will not (1) Have • 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding is available for public 
inspection between 7:30 a.m. and 5:30 
p.m. weekdays in the Office of the Rules 
Docket Clerk, Office of the General 
Counsel, Department of Housing and 
Urban Development, room 10276,451 
Seventh Street SW., Washington, DC 
20410.

The General Counsel, as the 
designated official under Executive 
Order 12606, The Family, has 
determined that some of the policies in 
this final rule will have a potential 
significant impact on the formation, 
maintenance, and general well-being of 
participating homeless families. 
Participation of families in the program 
can be expected to support family 
values, by helping families remain

together; by enabling them to live in 
decent, safe, and sanitary housing; and 
by offering the supportive services that 
are necessary to acquire the skills and 
means to live independently in 
mainstream American society.

The General Counsel has also 
determined, as the Designated Official 
for HUD under section 6(a) of Executive 
Order 12612, Federalism, that the 
policies contained in this rule do not 
have federalism implications and, thus, 
are not subject to review under that 
Order.

In accordance with 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the 
Undersigned hereby certifies that this 
rule will not have a significant economic 
impact on a substantial number of small 
entities because the program has been 
designed to make properties available 
with as little regulation as possible 
under existing law.

This rule was listed as item number 
1305 in the Department’s Semiannual 
Agenda of Regulations published at 56 
FR 17360,17389 on April 22,1991, under 
Executive Order 12291 and the 
Regulatory Flexibility Act.

List of Subjects in 24 CFR 

Part 291
Community facilities, Homeless, 

Surplus government property, Low and 
moderate income housing, Mortgages, 
Lead poisoning, Conflict of interests, 
Reporting and recordkeeping 
requirements.

Part 577
Community facilities, Employment, 

Grant programs—housing and 
community development, Grant 
programs—social programs, 
Handicapped, Homeless, Indians,
Mental health programs, Nonprofit 
organizations, Reporting and 
recordkeeping requirements, Technical 
assistance.

Part 578
Community facilities, Grant 

programs—housing and community 
development, Grant programs— social 
programs, Handicapped, Homeless, 
Mental health programs, Nonprofit 
organizations, Reporting and 
recordkeeping requirements, Technical 
assistance.

Accordingly, for the reasons stated in 
the preamble, chapters II and V of title 
24 of the Code of Federal Regulations 
are amended as follows:

CHAPTER II— OFFICE OF ASSISTANT '  
SECRETARY FOR HOUSING-FEDERAL 
HOUSING COMMISSIONER* DEPARTMENT 
OF HOUSING AND URBAN DEVELOPMENT

1. Part 291 is revised, to read as 
follows;

PART 291—DISPOSITION OF HUD- 
ACQUIRED SINGLE FAMILY 
PROPERTY

Subparts A -D — [R eserved]

Subpart E—Lease and Sale o f HUD- 
Acquired Single Fam ily Properties fo r the 
Hom eless

Sea
291.400 Purpose and scope.
291.405 Definitions.
291.410 Applicant preapproval; notification 

of eligible properties.
291.415 Lease with option to purchase 

properties for use by thé homeless. 
291.420 Supportive Housing Demonstration 

program lease-option to purchase 
properties.

291.425 Sale of properties for use by the 
homeless.

291.430 Elimination of lead-based paint 
hazards.

291.435 Applicability of other Federal 
requirements.

291.440 Recordkeeping requirements. 

Subpart F— W aivers 
291.500 Waivers

Authority: Secs. 203 and 211, National 
Housing Act (12 U.S.C. 1709 and 1715b); sec. 
2, Housing Act of 1949 (42 U.S.C. 1441); sec. 2, 
Housing and Urban Development Act of 1968 
(42 U.S.C. 1441a); sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)).

Subpart A-D—{Reserved]

Subpart E—Lease and Sale of HUD- 
Acquired Single Family Properties for 
the Homeless

§ 291.400 Purpose and scope.

(a) Purpose. The purpose of this 
subpart is to describe the basic policies 
and procedures that govern the 
disposition of HUD-acquired one- to 
four-family properties for use by the 
homeless. The purpose of the program is 
to assist individuals and families who 
are homeless by providing them with 
transitional housing and appropriate 
supportive services with the goal of 
helping them move to independent 
living. Use of HUD-acquired properties 
by lessees must be with the 
understanding that the housing provided 
under this program is transitional and 
the occupants are expected to seek and 
obtain permanent housing resources 
within two years.

(b) Property available. HUD will 
make available, to applicants approved 
by HUD, certain HUD-acquired single



Federal Register / Voi. 56, No. 179 / M onday, Septem ber 16, 1991 / Rules and Regulations 46957

family properties for use by the 
homeless. Properties will be available 
for lease with option to purchase, for 
lease-option under the McKinney Act 
Supportive Housing Demonstration 
program, or for sale.

(c) Property available for lease with 
option to purchase. HUD will make 
available up to 10 percent of its total 
inventory of eligible properties as of 
October 1,1989, Thereafter, on October 
1 of each year, the 10 percent figure will 
be adjusted upward or downward to 
reflect increases or decreases in the 
total inventory. Property will be 
available for lease under the terms and 
conditions described in § 291.415.

(d) Property available under a 
McKinney A ct Supportive Housing 
Demonstration lease-option agreement. 
Eligible properties will be available 
under, a lease-option to purchase 
agreement, under the terms and 
conditions described in § 291.420, to 
Supportive Housing Demonstration 
program applicants for acquisition 
grants under 24 CFR parts 577 and 578.

(e) Property available far sale.
Eligible properties will be available for 
competitive sale or direct sale for fair 
market value, less a 10 percent discount, 
under the terms and conditions 
described in § 291.425.

(f) Concentration o f properties. To the 
extent practicable and possible, HUD 
will avoid excessive cohcentration in a 
single neighborhood of properties leased 
or sold under this subpart.

(g) Failure to comply with 
requirements. Failure to comply with the 
requirements of this subpart, or the 
requirements of a lease issued under 
this subpart; may result in termination 
from the program.

§281.405 Definitions.
As used in this subpart.
Applicant means a State, metropolitan 

city, urban county, governmental entity, 
tribe, or private nonprofit organization 
that submits a written expression of 
interest in eligible properties under this 
subpart. Governmental entities include 
those that have general governmental 
powers [e.g., a city or county), as well as 
those with limited or special powers 
[e.g., public housing agencies or state 
housing finance agencies). In the case of 
applicants leasing properties while their 
applications for Supportive Housing 
Demonstration assistance are pending, 
applicant means an entity meeting the 
definition of applicant under 24 CFR 
577.5 or 578.5.

Competitive sale means a sale 
through a sealed bid process in 
competition with other bidders where 
properties have been publicly advertised 
to all prospective purchasers for bids.

Direct sale means a sale to a selected 
purchaser to the exclusion of all others 
without resorting to advertising for bids. 
Such a sale under this subpart is 
available only to approved applicants.

Disposition means the sale, or lease 
with option to purchase, of eligible 
properties for use by the homeless.

Eligible properties means all single 
family properties acquired by HUD 
under the Mutual Mortgage Insurance 
Fund, the Special Risk Insurance Fund, 
the General Insurance Fund, or other 
housing programs, except properties 
committed to other HUD programs.

Homeless means:
(1) Individuals or families who lack 

the resources to obtain housing, whose 
annual income is not in excess of 50 
percent of the median income for the 
area, as determined by HUD, and who:

(1) Have a primary nighttime 
residency that is a public or private 
place not designed for, or ordinarily 
used as, a regular sleeping 
accommodation for human beings;

(ii) Have a primary nighttime 
residence that is a supervised publicly 
or privately operated shelter designed to 
provide temporary living 
accommodations (including welfare 
hotels, congregate shelters, and 
transitional housing, but excluding 
prisons or other detention facilities); or

(iii) Are at imminent risk of 
homelessness because they face 
immediate eviction and have been 
unable to identify a subsequent 
residence, which would result in 
emergency shelter placement (except 
that persons facing eviction on the basis 
of criminal conduct such as drug 
trafficking and violations of handgun 
prohibitions shall not be considered 
homeless for purposes of this definition); 
or

(2) Handicapped person who are 
about to be released from an institution 
and are at risk of imminent 
homelessness because no subsequent 
residences have been identified and 
because they lack the resources and 
support networks necessary to obtain 
access to housing.

HUD means the Department of 
Housing and Urban Development.
Lessee means the applicant, approved 
by HUD as financially responsible, that 
executes a lease agreement with HUD 
for an eligible property.

Occupant means a homeless 
individual or family that occupies an 
eligible property after that property has 
been leased to an applicant under this 
subpart.

Private nonprofit organization means 
a secular or religious organization, no 
part of the net earnings of which may 
inure to the benefit of any member,

founder, contributor, or individual. The 
organization must:

(1) Have a voluntary board;
(2) (i) Have a functioning accounting 

system that is operated in accordance 
with generally accepted accounting 
principles; or

(ii) Designate an entity that will 
maintain a functioning accounting 
system for the organization in 
accordance with generally accepted 
accounting principles;

(3) Practice nondiscrimination in the 
provision of assistance under this 
subpart in accordance with the 
authorities described in § 291.430(a); 
and

(4) Have nonprofit status as 
demonstrated by section 501(c)(3) of the 
Internal Revenue Code approval, or 
demonstrate that an application for such 
status is currently pending approval.

Secretary means the Secretary of thè 
Department of Housing and Urban 
Development.

Single fam ily property means a 
property designed for use by one to four 
families.

State means any of the several States, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, 
the Northern Mariana Islands, the Trust 
Territory of the Pacific Islands, and any 
other territory or possession of the 
United States.

Supportive Housing Demonstration 
means the Transitional Housing 
Program described in 24 CFR part 577 or 
the Permanent Housing for the 
Handicapped Homeless Program 
described in 24 CFR part 578.

Tribe means any Indian tribe, band, 
group, or nation, including Alaska 
Indians, Aleuts, and Eskimos and any 
Alaskan Native Village, of the United 
States, which is considered an eligible 
recipient under title I of the Indian Self- 
Determination and Education 
Assistance Act (25 U.S.C. 450) or was 
considered an eligible recipient under 
the State and Local Fiscal Assistance 
Act of 1972 (31 U.S.C. 0701) before 
repeal of that Act. Eligible recipients 
under the Indian Self-Determination and 
Education Assistance Act are 
determined by the Bureau of Indian 
Affairs.

§ 291.410 Applicant preapproval; 
notification o f eligible properties.

(a) Applicant preapproval. (1) An 
applicant must be preapproved by HUD 
before a Field Office may notify it of 
eligible properties, as described in 
paragraphs (b) and (c) of this section.

(b) Applicant agreement. A 
preapproved applicant must agree in
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writing, on a form prescribed by HUD, 
to abide by the provisions of this part in 
order to lease or purchase properties 
under this subpart.

(c^Applicant data. To obtain 
preapproval, applicants must provide to 
the appropriate HUD Field Office the 
following data:

(1) A description of past experience 
relevant to providing housing or 
supportive services for the homeless, to 
include, where available, racial, ethnic, 
and gender data on persons served or 
housed;

(2) A description of the particular 
homeless population expected to occupy 
the property (to include, where 
available, racial, ethnic, and gender 
data) supportive services required by 
that group, and how the supportive 
services will be provided;

(3) For applicants that desire to 
sublease property during the period of 
time the application for Supportive 
Housing assistant is pending, as 
described in § 291.420(c)(2), 
documentation of the ability to meet the 
obligations of § 291.415(d);

(4) For private nonprofit 
organizations, information on eligibility, 
including:

(i) The date the organization was 
established;

(ii) Evidence that its board of 
directors is voluntary and approves the 
application to HUD;

(iii) Evidence that the board 
understands the responsibilities 
contained in the lease;

(iv) Evidence that the board can enter 
into lease arrangements with homeless 
occupants; and

(v) Evidence of nonprofit status as 
demonstrated by section 501(c)(3) of the 
Internal Revenue Code approval (or 
pending approval); and

(5) For private nonprofit 
organizations, evidence of financial 
capacity, including:

(i) The number of properties the 
applicant expects to lease from HUD, an 
estimate of the operating costs of the 
properties per month, and the basis for 
the estimate;

(ii) An estimate of all overhead costs 
to administer the program;

(iii) Evidence of Financial and other 
resources to meet the obligations of
§ 291.415(d) and other operating costs of 
the property, and the extent to which the 
organization will rely on rents charged 
the occupants to meet its obligations;

(iv) Evidence that the applicant has a 
current audited financial statement for 
the past two years or, if the applicant 
has not been in existence for the past 
two years or has not been audited, other 
evidence of financial stability. (HUD has 
determined, for purposes of the

requirements of this subpart, that States, 
metropolitan cities, urban counties, 
governmental entities, and tribes are 
financially responsible.)

(d) Notification o f eligible properties.
(1) Applicants, pre-approved by HUD as 
described in paragraph (a) of this 
section, must designate geographical 
areas of interest to appropriate HUD 
Field Offices. Upon request, and before 
properties are listed for sale to the 
general public, Field Offices will notify 
applicants in writing when eligible 
properties become available in the area 
designated by the applicant. Such 
properties will remain available for a 
ten-day consideration and inspection 
period before being offered to the 
general public. The ten-day period will 
begin to run upon notification of the 
applicant by the Field Office. (Where 
notification is by mail, the ten-day 
period will begin to run five days after 
mailing.) Field Offices will coordinate 
the dissemination of the information to 
ensure that where more than one 
applicant designates a specific area, 
those applicants receive the list of 
properties at the same time, based on 
intervals agreed upon between HUD 
and the applicants. Properties will be 
leased or sold to applicants on a first 
come-first served basis.

(2) Applicants must submit a written 
expression of interest to the Field Office 
by the end of the ten-day period. If no 
communication from the applicant is 
received by the end of the ten-day 
consideration and inspection period, 
and no other applicant has expressed an 
interest in the property, the Field Office 
will offer the properties for sale to the 
general public. HUD may limit the 
number of properties held off the market 
for an applicant at any one time, based 
upon the applicant’s financial capacity 
as determined by HUD from information 
provided in the preapproval process.

(3) After the initial ten-day offering 
period, a property will not be available 
to applicants for lease again until it has 
been offered to the public for 45 days. If 
an applicant expresses an interest in a 
property during or after the 45-day 
public sale period, the Field Office will 
offer the property to the applicant for 
ten days after the public sale period, 
provided the property is unsold, no offer 
from the public has been received, and 
the property is not in a public bid­
offering period or committed to another 
purpose or program.

(4) After the initial ten-day offering 
period, a property will be available to 
applicants for direct sale, provided the 
property is unsold, no offer from the 
public has been received, and the 
property is not in a public bid-offering

period or committed to another purpose 
or program.
(Approved by the Office of Management and 
Budget under OMB control number 2502- 
0412)

§ 291.415 Lease w ith option to  purchase 
properties fo r use by the hom eless.

(a) Certification. Eligible properties 
are available for lease to applicants, 
approved by HUD, that certify that the 
property will be utilized only for the 
purpose of providing transitional 
housing for the homeless during the 
lease term and that the intended use of 
the property will be consistent with all 
local laws and regulations. The lease 
agreement will be in a form prescribed 
by the Secretary. Lessees must execute 
a sublease with occupants in a form 
prescribed by the Secretary limiting an 
occupant’s tenancy to no longer than 
two years.

(b) Term o f lease. (1) A lease of an 
eligible property may be negotiated for 
such time as the lessee requires, not to 
exceed one year. Leases are renewable, 
at the option of the lessee and with the 
approval of HUD, at the end of the first 
lease term for up to four additional one- 
year terms, on a year-to-year basis, 
provided the lessee has met the 
requirements under this program.

(2) Approvals for lease renewals will 
be denied if HUD determines that the 
lessee has not complied with the 
requirements of this part or the lease.

(3) A property will not be leased to a 
lessee for a period longer than five 
years. At the end of the five-year period, 
if  the lessee has not exercised the option 
to purchase, HUD will notify the lessee 
to vacate the property and, if necessary, 
will take appropriate action under the 
eviction laws of the jurisdiction in which 
the property is located. All property 
returned to HUD must be vacant, and 
will be placed on the market for sale to 
the general public.

(4) Within 30 days of leasing a 
property from HUD or within 30 days 
after a property is vacated, a lessee 
must sublease the property to the 
homeless, unless a longer period is 
approved by HUD.

(c) Rent. (1) The lessee must pay HUD 
a nominal rent of $1 for each one-year 
lease period.

(2) A lessee may charge rent, 
including utilities, to an occupant at a 
rate appropriate to the financial means 
of the occupant. Unless HUD approves 
after consideration of such factors as the 
cost of operating housing in the area and 
the amount of the lessee's contributions 
to the program, such rent may not 
exceed the highest of:
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(1) 30 percent of the family’s monthly 
adjusted income (adjustment factors 
include the number of people in the 
family, age of family members, medical 
expenses, and child care expenses);

(ii) 10 percent of the family’s monthly 
income; or

(iii) If the family is receiving payments 
for welfare assistance from a public 
agency and a part of the payments, 
adjusted in accordance with the family’s 
actual housing costs, is specifically 
designated by the agency to meet the 
family’s housing costs, the portion of the 
payments that is designated.

(3) In no event may the rent charged 
an occupant exceed the occupant’s pro 
rata share of the lessee’s costs of 
operating the property.

(d) Property operating costs and 
insurance. (1) Lessees are responsible 
for the payment of all utilities, taxes, 
association fees, repair costs (including 
treatment for lead-based paint, if 
necessary), management costs, and any 
other costs associated with the 
operation of leased properties. Lessees 
must establish an escrow account in a 
financial institution insured either by 
the Federal Deposit Insurance 
Corporation (FDIC) or the National 
Credit Union Share Insurance Fund, 
with HUD as a co-signer on the account, 
and must make monthly deposits to the 
account in an amount sufficient to 
reimburse HUD for any taxes on thé 
property.

(2) Lessees must obtain general 
liability insurance on each leased 
property, in an amount determined by 
HUD and specified in the lease 
agreement, against loss by reason of 
death or injury to any person or loss or 
damage to property of any person 
resulting from the lessee’s use of the 
property. A copy of the policy must be 
provided to HUD upon execution of the 
lease, and the insurance must be 
maintained for the duration of the lease.

(3) If the lease is terminated before 
the end of the lease term, taxes and 
utilities due on the property will be 
prorated between HUD and the lessee.

(4) In the event a lease is terminated 
due to failure of the lessee to comply 
with the lease agreement or the 
requirements under this subpart, the 
lessee must remove the occupants of the 
property to adequate housing.

(e) Damage to leased properties. Any 
damage to leased property caused by 
the intentional or negligent acts of the 
lessee or occupants must be repaired by 
the lessee at its own expense. If the 
lessee does not make the necessary 
repairs within a reasonable time after 
the damage occurs, HUD may, at its 
option, make the repairs and charge the 
cost to the lessee. Failure by the lessee

to make the necessary repairs or to 
reimburse HUD for the cost of repairs 
will constitute grounds for termination 
of the lease and may result in 
termination from the program.

(f) Purchase o f leased properties. (1) 
Lessees that desire to purchase leased 
properties during the lease term will be 
offered the properties at the lower of the 
fair market value established at the time 

. of the initiation of the lease or at the 
time of the sale, less 10 percent, 
provided lessees agree to use the 
properties either to house low-income 
tenants for a period of not less than 10 
years or to resell the properties to low- 
income buyers. If the lessee does not 
agree to such conditions, the lessee must 
purchase the properties at the higher of 
the fair market value at the time of the 
initiation of the lease or at the time of 
the sale, less ten percent. Any repairs to 
or rehabilitation of a property done by a 
lessee during the lease teim will not be 
reflected in the purchase price.

(2) Sales of leased properties will be 
on as-is. all-cash basis. HUD will not 
pay a fee for a selling broker. HUD will 
pay the closing agent’s fee. The 
purchaser must pay all other closing 
costs.

§291.420 Supportive Housing 
Dem onstration program  lease-option to  
purchase properties.

(a) Lease-option for Supportive 
Housing Demonstration program 
applicants. (1) Eligible properties will be 
available under a lease-option 
agreement to applicants for acquisition 
grants under the Supportive Housing 
Demonstration program, as described in 
24 CFR parts 577 or 578. An applicant 
may enter into a lease-option agreement 
with HUD for up to six months while its 
application for Supportive Housing 
assistance is being reviewed by HUD.

(2) Except as provided in paragraph
(c) of this section, the applicant may not 
sublease the property during the lease 
term. The applicant is responsible for 
the payment of all taxes and utilities for 
the property and for the security and 
maintenance of the property, including 
lawns and grounds, during the lease 
term.

(3) The applicant may purchase the 
property for fair market value, less 10 
percent, at any time during the lease 
period in accordance with the terms of 
§ 291.415(f).

(b) Termination o f the lease-option 
agreement If the applicant is not 
approved for assistance under the 
Supportive Housing Demonstration 
program, or for any other reason desires 
to terminate die lease-option agreement 
during the lease term, the applicant must 
promptly notify the Field Office that it is

releasing the property back to HUD. All 
taxes will be prorated as of the 
termination date of the lease-option 
agreement, and the property must be 
returned to HUD in the same condition 
in which it was conveyed to the 
applicant. The lease-option agreement 
terminates automatically at the end of 
the lease term if the applicant fails to 
exercise its right to purchase and no 
extension has been granted.

(c) Converting lease-option to lease 
with option to purchase; occupancy 
during lease-term. (1) A lessee whose 
application for Supportive Housing 
assistance is not approved may convert 
the lease-option agreement to a lease 
with option to purchase under the terms 
and conditions o f § 291.415, subject to 
HUD approval.

(2) A lessee may be allowed to 
sublease the property to the homeless 
while its application for Supportive 
Housing assistance is pending if the 
lessee demonstrates to HUD’s 
satisfaction the ability to meet the 
obligations described in § 291.415(d) and 
the preapproval requirements of 
§ 291.410. In the event the application 
for Supportive Housing assistance is not 
approved, the lessee must execute a 
lease with option to purchase agreement 
under the terms and conditions of 
§ 291.415 in order to continue to 
sublease.

§ 291.425 Sale o f properties fo r use by the  
hom eless.

(a) Sale o f properties. Eligible 
properties are available for applicants to 
purchase by either direct sale or 
competitive sale for use by the 
homeless.

(b) Direct sales. For direct sales, the 
purchase price for the property will be 
at the fair market value established for 
the property in the approved disposition 
program, less 10 percent.

(c) Competitive sales. As an 
alternative to direct sales, an applicant, 
whether or not preapproved by HUD, 
may submit a competitive bid on any 
property listed for sale to the general 
public, following normal HUD 
procedures for the competitive bid 
process. If the applicant’s competitive 
bid is the winning bid at the bid 
opening, the HUD Field Office will 
accept the bid, and will reduce the net 
amount due HUD by 10 percent.

(d) Terms o f sale. (1) To purchase 
property by direct or competitive sale, 
an applicant must execute Form HUD- 
9548, Sales Contract. The applicant will 
be given 30 to 60 days (depending on the 
practice of the local HUD Field Office) 
from the date of acceptance of the 
contract by the Field Office to close the
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sale. Earnest money deposits and 
closing extension fees may be collected 
by the Field Office, if necessary, to 
assure compliance with the sales 
contract.

(2) Sales will be on an as-is, all-cash 
basis. HUD will not pay a fee for a 
selling broker. HUD will pay the closing 
agent’s fee. The purchaser must pay all 
other closing costs.
(Approved by the Office of Management and 
Budget under OMB control number 2502- 
0306)

§ 291.430 E lim ination o f lead-based paint 
hazards.

(a) Lead-based paint. The 
requirements of the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. 
4821-4846) and implementing regulations 
at 24 CFR part 35 (except as superseded 
in paragraphs (c) and (d) of this section) 
apply to the lease or sale of property 
constructed prior to 1978 under this 
subpart. This section establishes 
procedures to eliminate, as far as 
practicable, the hazards of lead-based 
paint poisoning with respect to 
properties that may be occupied by 
children under seven years of age. This 
section is promulgated under 24 CFR 
35.25(b)(4) and supersedes, with respect 
to this program, the requirements 
prescribed in subpart C of 24 CFR part 
35.

(b) Definitions. The following 
definitions apply to this section:

Applicable surfaces means all intact 
and non-intact painted interior and 
exterior surfaces of a residential 
structure.

Defective paint surfaces means paint 
on applicable surfaces that ib cracking, 
scaling, chipping, peeling, or loose.

Lead-based paint means a paint 
surface, whether or not defective, 
identified as having a lead content 
greater than or equal to 1 mg/cm2.

(c) Inspection and treatment o f 
defective paint surfaces. HUD will 
inspect the property for defective paint 
surfaces before offering the property for 
sale or lease. If defective paint surfaces 
are found, treatment as required by 24 
CFR 35.24(b)(2)(ii) shall be completed by 
HUD before the sale or lease of the 
property.

(d) Testing and treatment o f 
applicable surfaces. [ 1) If the lessee or 
purchaser knows or has reason to 
expect that the property will be 
occupied by homeless families with 
children under the age of seven years, 
the lessee or purchaser must cause the 
unit to be tested for lead-based paint on 
all applicable surfaces before initial 
occupancy. Testing must be conducted 
by a State or local health or housing 
agency, by an inspector certified or

regulated by a State or local health or 
housing agency, or by an organization 
recognized by HUD. Lead content must 
be tested by using an X-ray florescence 
analyzer (XRF) or other method 
approved by HUD. Test readings of 1 
mg/cm2 or higher using an XRF shall be 
considered positive for presence of lead- 
based paint. Where lead-based paint is 
identified, the lessee or purchaser must 
cause all applicable surfaces to be 
treated. Treatment must consist of 
covering or removal of the paint surface 
in accordance with 24 CFR 
35.24(b)(2)(ii). If the lessee or purchaser 
certifies to HUD that the property will 
not be occupied by homeless families 
with children under the age of seven 
years, no testing or treatment will be 
required.

(2) If a lessee or purchaser has reason
to believe that a property contains lead- 
based paint on applicable surfaces, it 
may, at its option, dispense with the 
testing procedure and proceed directly 
to treatment. v

(3) The lessee or purchaser may not 
allow the property to be occupied by 
children under seven years of age until 
proof of testing or treatment, if 
necessary, has been submitted to and 
reviewed by HUD.

(e) Where testing of leased property 
reveals the presence of lead-based paint 
requiring treatment and the lessee 
concludes that the cost of treatment 
would be beyond its means, the lessee 
may cancel the lease.

§ 291,435 A pplicability o f o th er Federal 
requirem ents .

Each lessee or purchaser of property 
under this subpart must comply with the 
following additional requirements:

(a) Nondiscrimination and equal 
opportunity. (1) The requirements of the 
Fair Housing Act (42 U.S.C. 3601-19) and 
implementing regulations at 24 CFR part 
100; Executive Order 11063, as amended 
by Executive Order 12259 (3 CFR, 1959- 
1963 Comp., p. 652 and 3 CFR, 1980 
Comp., p, 307) (Equal Opportunity in 
Housing) and implementing regulations 
at 24 CFR part 107; title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d) 
(Nondiscrimination in Federally 
Assisted Programs) and implementing 
regulations at 24 CFR part 1; the 
prohibitions against discrimination on 
the basis of age under the Age 
Discrimination Act of 1975 (42 U.S.C. 
6101-07) and implementing regulations 
at 24 CFR part 146; and the prohibitions 
against discrimination against 
handicapped individuals under section 
504 of the Rehabilitation Act of 1973 (29 
U.S.C. 794) and implementing 
regulations at 24 CFR part 8.

(2) Lessees or purchasers that intend 
to serve designated populations of the 
homeless must comply, within the 
designated population, with the 
requirements for nondiscrimination on 
the basis of race, color, religion, sex, 
national origin, age, familial status, and 
handicap.

(3) If the procedures that the lessee or 
purchaser intends to use to make known 
the availability of housing are unlikely 
to reach persons of any particular race, 
color, religion, sex, age, national origin, 
familial status, or handicap who may 
qualify for admission to the housing, the 
recipient must establish additional 
procedures that will ensure that 
interested persons can obtain 
information concerning the availability 
of the housing.

(4) The lessee or purchaser must 
adopt procedures to make available 
information on the existence and 
locations of facilities and services that 
are accessible to persons with a 
handicap and maintain evidence of 
implementation of the procedures.

(b) Conflicts o f interest. No person 
who is an employee, agent, consultant, 
officer, or elected or appointed official 
of the lessee or purchaser of property 
under this subpart, or who is in a 
position to participate in a 
decisionmaking process or gain inside 
information with regard to the lease or 
purchase of the property, may obtain a 
personal or financial interest or benefit 
from the lease or purchase of the 
property, or have an interest in any 
contract, subcontract, or agreement with 
respect thereto, or the proceeds 
thereunder, either for himself or herself 
or for those with whom he or she has 
family or business ties, during his or her 
tenure or for one year thereafter.

(c) Use o f debarred, suspended, or 
ineligible contractors. The provisions of 
24 CFR part 24 apply to the employment, 
engagement of services, awarding of 
contracts, or funding of any contractor 
or subcontractor during any period of 
debarment, suspension, or placement in 
ineligibility status.

(d) Intergovernmental review. The 
requirements for intergovernmental 
review in Executive Order 12372, as 
amended by Executive Order 12416 (3 
CFR, 1982 Comp., p. 197 and 3 CFR, 1983 
Comp., p. 186) and the implementing 
regulations at 24 CFR part 52 are not 
applicable to applications under this 
subpart.

(e) Drug- and alcohol-free housing. 
Lessees and purchasers are required to 
administer, in good faith, a policy 
designed to ensure that the property is 
free from the illegal use, possession, or 
distribution of drugs or alcohol.
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§ 291.440 Recordkeeping requirem ents.
Each lessee must establish and 

maintain sufficient records to enable the 
Secretary to determine whether the 
requirements of this subpart have been 
met. This includes, where available, 
racial, ethnic, gender, and handicap 
status data on the applicants for, and 
beneficiaries of, this homeless initiative.
(Approved by the Office of Management and 
Budget under OMB control number 2502- 
0412)

Subpart F—Waivers

§ 291.500 W aivers.
Upon completion of a determination 

and finding of good cause, the Assistant 
Secretary for Housing-Federal Housing 
Commissioner may waive any provision 
of this part in any particular case, 
subject only to statutory limitations. The 
authority to waive a regulatory 
requirement in this part may not be 
redelegated by the Assistant Secretary 
for Housing, except that he or she may 
redelegate, to another Assistant 
Secretary within the Department, the 
authority to waive particular 
requirements in subpart E of this part. 
Each waiver must be in writing, and 
must be supported by documentation of 
the facts and reasons that formed the 
basis for the waiver. HUD will publish a 
notice in the Federal Register informing 
the public of all waivers granted under 
the authority of this section and 
containing all relevant information 
concerning the waiver.
CHAPTER V—OFFICE OF ASSISTANT 
SECRETARY FOR COMMUNITY PLANNING  
AND DEVELOPMENT, DEPARTMENT OF 
HOUSING AND URBAN DEVELOPMENT

PART 577—TRANSITIONAL HOUSING
2. The authority citation for part 577 

continues to read as follows:
Authority: Sec. 426, Stewart B. McKinney 

Homeless Assistance Act (42 U.S.C. 11386); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

3. Section 577.135 is amended by 
revising paragraph (c) to read as 
follows:

§ 577.135 Assistance under other HUD 
programs.
*  *  *  *  *

(c) HUD-ownedproperties. (1) HUD 
will make HUD-owned single family

properties in its inventory available to 
applicants or potential applicants for 
acquisition grants to purchase for use as 
transitional housing for the homeless. To 
obtain these properties, applicants may 
request a listing of available properties 
from the HUD field office, Property 
Disposition Branch. If an applicant 
wishes to purchase a property or 
properties, it must enter into a lease- 
option agreement with HUD. Under the 
terms of the agreement, HUD will lease 
the property to the applicant for up to 
six months for one dollar. The lease- 
option agreement will state that the 
applicant may purchase the property at 
a stated price during the lease period. 
Except as provided in paragraph (c)(2) 
of this section, an applicant leasing 
property under this section may not 
sublease or otherwise occupy the 
property until after closing of the sale. 
During the lease period, applicants will 
be responsible for all taxes, utilities, and 
maintenance, excluding hazard 
insurance. Applicants demonstrating a 
lease-option agreement at the time their 
application for assistance is filed will be 
regarded as having site control of the 
property under § 577.210(b). If the option 
is not exercised, the lease-option 
agreement will expire at the end of six 
months, and the property will be 
returned to HUD’s inventory, unless an 
extension of time is authorized by HUD.

(2) An applicant may be allowed to 
sublease the property to the homeless 
while its application for assistance 
under this part is pending if the 
applicant demonstrates to HUD’s 
satisfaction that it has the ability, in the 
event its application is not approved, to 
continue in a lease arrangement with 
HUD beyond the six-month lease term 
under the requirements of subpart E of 
24 CFR part 291.

PART 578—PERMANENT HOUSING 
FOR HANDICAPPED HOMELESS 
PERSONS

4. The authority citation for part 578 
continues to read as follows:

Authority: Sec. 426, Stewart B. McKinney 
Homeless Assistance Act (42 U.S.C. 11386); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)).

5. Section 578.135 is amended by 
revising paragraph (c) to read as 
follows:

§ 578.135 Assistance under o ther HUD 
program s.
*  *  *  *  i*

(c) HUD-owned properties. {1) HUD 
will make HUD-owned single family 
properties in its inventory available to 
applicants or potential applicants for 
acquisition grants to purchase for use as 
permanent housing for handicapped 
homeless persons. To obtain these 
properties, applicants may request a 
listing of available properties from the 
HUD field office, Property Disposition 
Branch. If an applicant wishes to 
purchase a property or properties, it 
must enter into a lease-option agreement 
with HUD. Under the terms of the 
agreement, HUD will lease the property 
to the applicant for up to six months for 
one dollar. The lease-option agreement 
will state that the applicant may 
purchase the property at a stated price 
during the lease period. Except as 
provided in paragraph (c)(2) of this 
section, an applicant leasing property 
under this section may not sublease or 
otherwise occupy the property until 
after closing of the sale. During the lease 
period, applicants will be responsible 
for all taxes, utilities, and maintenance, 
excluding hazard insurance. Applicants 
demonstrating a lease-option agreement 
at the time their application for 
assistance is Bled will be regarded as 
having site control of the property under 
§ 578.210(b). If the option is not 
exercised, the lease-option agreement 
will expire at the end of six months, and 
the property will be returned to HUD’s 
inventory, unless an extension of time is 
authorized by HUD.

(2) An applicant may be allowed to 
sublease the property to the homeless 
while its application for assistance 
under this part is pending if the 
applicant demonstrates to HUD’s 
satisfaction that it has the ability, in the 
event its application is not approved, to 
continue in a lease arrangement with 
HUD beyond the six-month lease term 
under the requirements of subpart E of 
24 CFR part 291.

Dated: August 28,1991.
Alfred A. DelliBovi,
Deputy Secretary.
[FR Doc. 91-21856 Filed 9-13-91; 8:45 am]
BILLING CODE 4210-32-M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner

24 CFR Parts 203 and 291
[D ocket No. R -91-1503; FR -2683-F -02]

RIN 2502-AE75

Single Family Property Disposition 
Program
a g e n c y : Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
a c t io n : Final rule.

s u m m a r y : This rule makes final a  
proposed rule, published April 4,1991 
(56 F R 13996), describing HUD’s policies 
and procedures for the disposition of 
single family properties acquired by 
HUD in exchange for payment of an 
insurance claim. Under title II of the 
National Housing Act, HUD is 
authorized to insure mortgages for single 
family residences through the Federal 
Housing Administration (FHA) mortgage 
insurance program. The mortgages are 
insured by a revolving fund. Upon 
default of an insured mortgage, HUD 
acquires the mortgaged property in 
exchange for paying the insurance claim 
by the lender from the insurance fund. 
HUD then sells the acquired properties 
to replenish the fund. The Single Family 
Property Disposition program is 
authorized by section 204(g) of the 
National Housing Act. 
e f f e c t iv e  DATE: October 16,1991.
FOR FURTHER INFO RM ATION CONTACT: 
Jacqueline B. Campbell, Single Family 
Property Disposition Division, room 
9172, Department of Housing and Urban 
Development, 451 Seventh Street SW.t 
Washington, DC 20410; (202) 708-0740 
or, for hearing and speech-impaired, 
(202) 708-4594. (These are not toll-free 
numbers.)
SUPPLEMENTARY INFO RM ATIO N: The 
information collection requirements in 
this rule haye been reviewed by the 
Office of Management and Budget under 
the Paperwork Reduction Act and 
assigned OMB approval numbers, which 
appear in the text of the regulations.

I. Background
Title II of the National Housing Act 

(the Act) authorizes HUD to insure 
mortgages for single family residences 
through the Federal Housing 
Administration (FHA) single family 
mortgage insurance program. The 
mortgages are insured through a 
revolving fund, which provides the

money to pay insurance claims to 
lenders upon default of insured 
mortgages, The fund is replenished by 
insurance premiums [i.e., a fee 
mortgagors pay to obtain FHA 
insurance), income from the investment 
of moneys held by the fund, and 
proceeds from the sales of homes that 
HUD acquires, either by foreclosures or 
voluntary transfers.

The disposition program for single 
family properties, acquired by HUD in 
exchange for payment of an insurance 
claim, is authorized by section 204(g) of 
the A ct The Department published a 
proposed rule for public comment on 
April 4,1991 (56 FR 13996) describing the 
standards and procedures under which 
HUD now operates the single family 
property disposition program. This rule 
responds to the public comments and 
makes final the April 4,1991 proposed 
rule, with changes and clarifications 
where necessary.

This final rule includes amendments 
to HUD’s existing rule governing the 
conveyance of occupied properties (24 
CFR 203.670-203.681), which were also 
proposed on April 4,1991.

IL Public Comments
The Department received a total of six; 

comments on the proposed rule from a 
public housing agency, a nonprofit 
organization representing homeless 
persons, an advocacy organization for 
state housing agencies, a project 
committee of the American Bar 
Association, a legal assistance 
organization, and another Federal 
agency. The comments focused on the 
following areas:
Preference to Owner-Occupant 
Purchasers

Section 291.105(c) of the proposed rule 
provided that, under the competitive 
sales procedure, owner-occupant 
purchasers will be given priority only in 
the case of a tie net offer. (The rule 
defines owner-occupant purchasers to 
include public entities and nonprofit 
organizations, as well as persons who 
intend to use the property as principal 
residence (§ 291.5)). Four commenters 
objected to this policy, stating that it 
gives an advantage to for-profit 
organizations and investors at the 
expense of low-income individuals. 
They suggested that HUD create a 
priority for owner-occupant purchasers, 
and set aside additional units for groups 
serving low-income families.

HUD disagrees with the commenters, 
and the final rule has not been changed, 
A large percentage of the sales are to 
owner-occupant purchasers, many of 
whom have low or moderate incomes. 
This indicates that a significant number

of properties has been made available to 
many families at affordable prices, and 
that the structure of the program does 
not give an inherent advantage to 
investor purchasers.

HUD believes that sales to investors 
should not be automatically dismissed 
as poor public policy. Many investors 
fulfill an important role by acquiring and 
rehabilitating vacant, deteriorated 
properties and leasing or reselling them 
to individuals needing low-income 
housing. Additionally, sales to 
governmental entities and nonprofit 
groups generate similar rehabilitation 
and leasing/resale transactions that 
HUD believes supplement its own 
traditional role of promoting sales that 
provide homeownership opportunities to 
owner-occupant purchasers,

With regard to the commenter’s 
suggestion that HUD set aside units for 
groups serving low-income families, the 
Department is making a special effort to 
provide housing for low- and moderate- 
income families through its 
Demonstration Program for Sale of 
Properties to Nonprofits and 
Governmental Entities (55 FR 49490, 
November 28,1990).

Right o f First Refusal for Former 
Mortgagors and Tenants

The proposed rule provided that 
former mortgagors in occupancy who 
have defaulted will not be offered the 
right of first refusal to repurchase the 
same property, although they may 
submit an offer when the property is 
publicly listed (§ 291.100(a)(2)). The 
proposed rule also provided that tenants 
in occupancy generally will not be 
offered the right of first refusal, except 
where they have a recognized financial 
capability and have made a request to 
HUD, or where it is required by State or 
local law (§ 291.100(a) (3) and (4)).

One commenter suggested that former 
mortgagors be given the right of first 
refusal, and stated that they could 
afford to purchase the property if HUD 
provided financing. Another commenter 
stated that HUD should consider 
providing assistance to troubled 
mortgagors, and should provide tenants 
the right of first refusal rather than evict 
them, making more homeless.

HUD’s prior experience with granting 
the right of first refusal to former 
mortgagors proved to be 
counterproductive, because many of 
them did not have the financial 
capability to close the sale, resulting in 
additional holding costs to the 
Department. Additionally, as described 
in 24 CFR 203.650-203.660, defaulting 
mortgagors are entitled to apply for an 
assignment of their mortgage to HUD
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before foreclosure, which allows them, if 
accepted into the program, to remain in 
occupancy and enter into a modified 
payment schedule with the Department 
while maintaining homeownership. 
Those mortgagors who choose not to 
apply or who are not accepted into the 
mortgage assignment program, which 
requires an in-depth review of the 
finances of the applicant, as well as a 
review of the circumstances that led to 
default, are unlikely to repurchase the 
property. (It should be pointed out that 
former mortgagors are not prohibited 
from bidding competitively for 
properties; rather, they simply lack a 
right of first refusal.) Therefore, this 
provision is unchanged in the final rule.

Because tenants have not caused the 
mortgagor’s default on the mortgage, the 
rule provides that properties may be 
offered to tenants before being 
advertised for bids under the 
circumstances described in 
§ 291.100(a)(4). The proposed changes to 
the occupied conveyance rule, and made 
final in this rule, should result in more 
tenant-occupied properties being 
conveyed to HUD, and more 
opportunities for tenants in occupancy 
to purchase.

Condition o f the Property
Section 291.100(c) of the proposed rule 

provided that properties are sold as-iS, 
without repairs or warranties. One 
commenter generally disagreed with the 
reasons given in the preamble of the 
proposed rule for the policy of selling 
properties as-is, and stated that the 
policy makes it difficult for low-income 
buyers to obtain financing.

The preamble (56 FR at 13997) fully 
explained HUD’s prior difficulties with 
making extensive repairs to properties 
before sale. The Department believes 
that these problems with making repairs 
are legitimate administrative concerns 
that outweigh any benefits of completing 
extensive repairs before sale. Many of 
the properties are offered with FHA 
mortgage insurance available, thereby 
facilitating the financing of thé 
purchase. In addition, HUD facilitates 
purchaser repairs through the insured 
with repair escrow sales procedure 
(described in § 291.120), section 203(k) 
financing, and other rehabilitation loan 
programs. Therefore, § 291.100(c) has 
not been changed in the final rule.

A third commenter asked how HUD 
plans to address the lead-based paint 
hazard requirements, noting that an 
interim rule on testing and abatement 
requirements for public and Indian 
housing had recently been published.
The Department is currently reviewing 
its policy under the Lead-Based Paint 
Poison Prevention Act for all programs.

Until such time as the current rule 
applicable to the Single Family Property 
Disposition program in 24 CFR 200.815 is 
changed, the requirements of that rule 
apply, as stated in § 291.100(g).

Insured Mortgages for In vestors
Under § 291.115 of the proposed rule, 

investor and owner-occupant purchasers 
are both eligible for insured mortgages, 
although the mortgage amount is limited 
for investors. One commenter stated 
that investors should not be eligible for 
insured mortgages. HUD disagrees with 
the commenter, and this section of the 
final rule has not been changed.

As previously stated, individuals or 
groups that purchase, rehabilitate, and 
lease or resell properties to families in 
need of housing can play a role in 
providing decent housing, and are thus a 
supplement to HUD’s sales to owner- 
occupants. Moreover, HUD’s inventory 
of two-, and three-, and four-unit 
properties is generally not of interest to 
owner-occupant purchasers. These 
properties more often are purchased by 
investors wishing to use them as low- 
income rental housing. The larger 
downpayment required for insured sales 
for investors reduces the potential 
foreclosure risk to the Department. HUD 
believes that with this reduced risk, it 
can safely authorize insured sales to 
investors, who can provide a needed 
sales option for the program.

The proposed rule provided that 
investors are not eligible for mortgage 
insurance under the insured sales with 
repair escrow procedure, described in 
§ 291.120. A commenter suggested that 
investors should be eligible for mortgage 
insurance; otherwise, the investor 
purchaser is less likely to rehabilitate 
the property, increasing the chance that 
the property will be leased in a 
substandard condition. HUD agrees with 
the commenter that the exclusion of 
investors from this program could result 
in less rehabilitation to the properties 
after purchase. Since this exclusion may 
be detrimental to the Department’s 
efforts to provide decent homes and 
living environments to families, the final 
rule has been changed to allow 
investors to participate in the insured 
sales with repair escrow procedure.

Appraisals and lie-evaluation o f the 
Properties

The preamble of the proposed rule (56 
FR at 13997) contained a discussion of a 
change in policy after October 1,1990, 
regarding appraisals of properties by 
independent real estate appraisers using 
nationally recognized industry 
standards, explaining that field offices 
may use their discretion whether to 
obtain new appraisals of pre-October 1,

1990, inventory. One commenter 
recommended that new appraisals be 
required for all properties in inventory 
more than six months to assure that 
sales are not affected by overvaluations.

The Department does not agree that 
appraisals should be required for all pre- 
October 1,1990, properties in inventory 
more than six months, because of the 
detrimental effects of ordering a number 
of appraisals simultaneously and then 
holding up sales if necessary to repriée 
the properties. Additionally, field offices 
know already that they must reanalyze 
unsold properties at reasonable 
intervals. HUD believes this policy, 
combined with the existing option of 
ordering an appraisal, is adequate to 
assure that sales are not affected by 
overvaluations.

The commenter also suggested that 
the rule define the term “independent 
real estate appraiser”, used in 
§ 291.100(b). In response, we note that 
independent real estate appraisers must 
meet or exceed the qualifications for 
FHA fee panel appraisers.

Another commenter recommended 
that réévaluations be done on a monthly 
basis, Section 291.100(b)(2) of the rule 
does require a reanalysis on properties 
unsold after 30 days, and § 291.105(f), 
requires reanalysis after a reasonable 
period on an extended listed period.

Purchase Money Mortgages (PMMs)
Although there was no provision in 

the rule for PMMs, the preamble 
contained an explanation of the 
Department’s policy on the issue (56 FR 
at 13998). Two commentera objected to 
this policy, recommending that PMMs be 
offered, since low-income buyers have 
difficulty obtaining private financing.
The Department is sympathetic to the 
difficulty of low-income purchasers in 
obtaining financing, but has determined 
that the staff and monetary costs 
associated with originating and 
servicing PMMs, combined with the 
projected losses to the mortgage 
insurance funds resulting from 
anticipated high PMM default and 
foreclosure rates, make the issuance of 
PMMs prohibitive.

Earnest Money Deposits
Section 291.135(c) of the proposed rule 

provided that 50 percent of the earnest 
money deposit will be returned to an 
owner-occupant purchaser where, 
despite good faith efforts, the purchaser 
is unable to obtain financing. One 
commenter recommended returning the 
entire amount of the earnest money.

HUD disagrees with the commenter, 
arid the final rule has not been changed. 
Fifty percent of the earnest money (from
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$250 to $1,000, depending on the amount 
of the deposit) is retained in this 
situation to compensate HUD in part for 
the costs of holding the property in 
inventory and then readvertising the 
property. With an average $18.25 per 
day per property holding cost, the 
Department incurs approximately $550 
in costs over a 30-day period waiting for 
a sale to close.

Miscellaneous Issues
One commenter recommended that 

field offices be given the authority to 
approve discounts greater than ten 
percent for sales to public entities and 
nonprofit organizations (§ 291.110(a)), 
This provision has not been changed in 
the final rule because deeper discounts 
on a wider scale may have an adverse 
impact on the financial condition of the 
mortgage insurance funds. However, the 
Department does provide larger 
discounts through the Demonstration 
Program for Sale of Properties to 
Nonprofits and Governmental Entities, 
and believes that program is the 
appropriate mechanism for larger 
discounts in direct sales. Deeper 
discounts are permitted in the 
Demonstration because HUD anticipates 
that values of other federally-owned 
properties in the area will be stabilized 
when a cluster of properties are 
rehabilitated and occupied in a 
neighborhood. This Demonstration is 
only a test at this time, and it will be 
evaluated to assess, among other things, 
the impact of larger discounts on the 
mortgage insurance funds.

Another commenter suggested that 
PHA8 and nonprotits be allowed to 
lease property with an option to 
purchase. Although the clear priority of 
the Single Family Property Disposition 
program is to sell properties, the 
proposed rule did not prohibit the 
leasing of properties to public housing 
agencies and nonprofit organizations 
(§ 291.200). However, HUD agrees that 
the final rule should explicitly provide 
for leasing with an option to purchase 
under appropriate circumstances, and 
has made a change in the final rule.

A commenter recommended that HUD 
make greater use of other sales methods, 
such as bulk sales and auctions, 
provided for in § 291.110, to expedite 
disposition. The Department recognizes 
the usefulness of these other sales 
methods, and intends to utilize them in 
appropriate situations.

Section 291.130(a) of the proposed rule 
provided that closing are generally held 
30 to 60 days from the date of 
acceptance of the offer to purchase. One 
commenter recommended that the rule 
to changed to provide up to 90 days, 
with time for reasonable extensions.

HUD does not agree with the 
commenter, and the final rule has not 
been changed. On a nationwide basis, 
HUD’s sales-closing time averages 
approximately two months, with many 
closings being completed in a shorter 
time period. We believe that 90 days 
would encourage slow closings and 
thereby unnecessarily increase HUD’s 
holding costs. Field offices are 
authorized in § 291.130(b) to grant 
extensions beyond the established 
closing schedule.

Although §§ 291.1(b) and 291.100(a)(1) 
of the proposed rule both stated the 
nondiscrimination policy of the program, 
two commepters criticized the rule for 
failure to state that HUD will act 
affirmatively to promote fair housing.
The Department supports the objectives 
of affirmative marketing programs and 
works with nonprofits, governmental 
entities, and organizations serving the 
homeless to achieve those objectives.
All display advertising for HUD 
properties must include the Equal 
Housing Opportunity logo and a 
statement regarding nondiscrimination, 
which is in compliance with the 
Department’s fa ir  Housing advertising 
requirements in 24 CFR part 109. In 
addition, minority-owned media are 
used by the Department to reach 
minority markets in an effort to increase 
minority participation in the sales 
program. Language has been added to 
§ 291.1(b) to address the importance of 
efforts to further housing in an 
affirmative manner.

III. Other Changes and Clarifications

Section 291.105 Competitive Sales 
Procedure

Section 291.105(b) of the proposed rule 
provided that HUD will pay the broker’s 
sales commission of an amount 
requested by the purchaser up to 6 
percent of the purchase price. This 
provision has been changed in the final 
rule to clarify that, from time to time, 
HUD offers cash bonuses for hard-to- 
sell properties, which may result in a 
broker receiving an amount in excess of 
the 6 percent sales .commission.

Paragraph (c) of the proposed rule 
provided that HUD will accept the bid 
producing the greatest net return to 
HUD and otherwise meeting the terms 
of HUD’s offering of the property. This 
paragraph has been changed in the final 
rule to clarify that the bid must produce 
the greatest acceptable net return to 
HUD. Obviously, as any other seller of 
real estate, HUD will not accept a bid 
that it considers unreasonably low, even 
though that bid is the highest of all 
received.

With regard to full price offer 
programs conducted by some HUD field 
offices (paragraph (e)), the proposed rule 
provided that offers are opened on a 
daily basis during the 10-day bidding 
period. The word “daily” has been 
omitted from the final rule, to allow for 
other bid opening intervals at the 
discretion of the field office. In these 
cases, the offering will specify when 
bids will be opened.

Section 291.110 Other Sales 
Procedures

Paragraph (b) of § 291.110 authorizes 
direct sales to displaced persons. The 
final rule has been changed to clarify 
that these sales are made at the 
discretion of the field office manager, 
consistent with HUD’s current policy. 
The definition of “displaced persons” 
has been changed to clarify under which 
circumstances families or individuals 
may be displaced by government action.

Section 291.115 Insured Sales
Section 291.115((b)(2) of the proposed 

rule erroneously stated that the 
mortgage amount for investor- 
purchasers includes prepaids (e.g.t 
taxes). The final rule has been corrected 
to provide that prepaids, financing or 
closing costs may not be includedm the 
mortgage amount for investor- 
purchasers.

Section 291.130 Closing
Section 291.130(d) of the proposed rule 

stated that taxes, utilities, and other 
assessments on the property will be 
prorated between HUD and the 
purchaser as of the date of the closing. 
This provision has been changed in the 
final rule to conform to HUD’s sales 
contract, which provides: “All 
assessments, including improvement 
assessments which are available for 
payment without interest or penalty for 
advance payment, taxes, rent, and 
ground rent, if any, shall be prorated as 
of the closing date.” In addition, for any 
assessments for which a payment plan 
has been approved, only assessment 
amounts required to be paid during the 
current tax year will be prorated, with 
the following years’ payments to be the 
responsibility of the purchaser. This 
policy is consistent with normal real 
estate practice.

IV. Other Matters

This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of the 
rule indicates-that it does not (1) have 
an annual effect on the economy of $100
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million or more; (2) cause a major 
increase in costs of prices for 
consumers, individual industries, 
federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

A Finding of No Significant Impact 
wi th respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding is available for public 
inspection between 7:30 a.m. and 5:30 
p.m. weekdays in the Office of the Rules 
Docket Clerk, Office of the General 
Counsel, Department of Housing and 
Urban Development, room 10276,451 
Seventh Street SW., Washington, DC 
20410.

The General Counsel, as the 
designated official under Executive 
Order 12606, D ie Family, has 
determined that this rule does not have 
a potential significant impact on the 
formation, maintenance, and general 
well-being of the family and, thus, is not 
subject to review under that Order. The 
rule describes the standards and 
procedures under which HUD sells 
property acquired as a result of 
foreclosures on insured mortgages or 
under other Federal programs.

The General Counsel has also 
determined, as the Designated Official 
for HUD under section 6(a) of Executive 
Order 12612, Federalism, that the 
policies contained in this rule do not 
have federalism implications and, thus, 
are not subject to review under that 
Ojder. The rule governs the manner in 
which HUD disposes of acquired 
properties.

In accordance with 5 U.S.C. 605[b)
(the Regulatory Flexibility Act), the 
Undersigned hereby certifies that this 
rule will not have a significant economic 
impact on a substantial number of small 
entities, because the program has been 
designed to dispose of properties with 
as little regulation as possible under 
existing law.

This rule was listed in the 
Department’s Semiannual Agenda of 
Regulations published at 56 F R 17360, 
17380, on April 22,1991, under Executive 
Order 12291 and the Regulatory 
Flexibility Act.

list of Subjects 
24 CFR Part 203

Hawaiian Natives, Home 
improvement, Indians—lands, Loan 
programs—housing and community 
development, Mortgage insurance, 
Reporting and recordkeeping 
requirements, Solar energy.

24 CFR Part 291
Community facilities, Homeless, 

Surplus government property, Low and 
moderate income housing, Mortgages, 
Lead poisoning, Conflict of interests, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
Preamble, title 24, chapter U, of the Code 
of Federal Regulations is amended to 
read as follows:

PART 203—MUTUAL MORTGAGE 
INSURANCE AND REHABILITATION 
LOANS

1. The authority citation for 24 CFR 
part 203 is revised to read as follows:

Authority: Secs. 203, 204 and 211, National 
Housing Act (12 U.S.C. 1709.1710,1715b); sec. 
7(d) Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). In 
addition, Subpart C is also issued under sec. 
230, National Housing Act (12 U.S.C. 1715(u)).

2. Section 203.670(b) is amended by 
revising paragraph (b)(1), redesignating 
existing paragraph (b)(2) as paragraph
(b)(3), and adding a new paragraph
(b)(2), to read as follows:

§ 203.670 Conveyance o f occupied  
property.
*  *  *  *  *

(b) * * *
(1) An individual residing in the 

property suffers from a temporary, 
permanent, or long-term illness or injury 
that would be aggravated by the process 
of moving from the property, and that 
the individual meets the eligibility 
criteria in § 203.674(a);

(2) State or local law prohibits the 
mortgagee from evicting a tenant 
residing in the property who is making 
regular monthly payments to the 
mortgagor, or prohibits eviction for other 
similar reasons beyond the control of 
the mortgagee; or
* * * *

3. Section 203.671(b) is revised to read 
as follows:

§ 203.671 C riteria fo r determ ining the 
Secretary’s in te re s t 
* . *  * *  ; ,

(b) The average time in inventory for 
HUD’s unsold inventory in the

residential area in which the property is 
located exceeds six months.
*  . *  *  *  ■ *

4. Section 203.674 is amended by 
revising paragraph (a) introductory text 
and paragraph (b) introductory text to 
xead as follows:

§ 203.674 Eligibility for continued 
occupancy.

(a) Occupancy because of temporary, 
permanent, or long-term illness or injury 
of an individual residing in the property 
will be limited to a reasonable time, to 
be determined by the Secretary on a 
case-by-case basis, and will be 
permitted only if all the conditions in 
this paragraph (a) are met:
* * * * *

(b) An occupant who does not meet 
the illness or injury criteria in paragraph 
(a) of this section is eligible for 
continued occupancy only if all the 
conditions in this paragraph (b) are met:
*  *  ,*  *  *

5. Section 203.685 is added, to read as 
follows:

§ 203.685 Waivers.
Upon completion of a determination 

and finding of good cause, the Assistant 
Secretary for Housing-Federal Housing 
Commissioner may waive any provision 
of this subpart in any particular case 
subject only to statutory limitations. 
Each waiver must be in writing and 
must be supported by documentation of 
the pertinent facts and grounds. HUD 
will periodically publish in the Federal 
Register a notice informing the public of 
all waivers granted under this section 
and containing all relevant information 
concerning the waiver. The authority to 
waive regulations contained in this 
section may not be redelegated.

PART 291—DISPOSITION OF HUD- 
ACQUIRED SINGLE FAMILY 
PROPERTY

6. The authority citation for part 291 is 
revised to read as follows:

Authority: Secs. 203,204, and 211, National 
Housing Act (12 U.S.C. 1709 and 1715b); sec. 
2, Housing Act of 1949 (42 U.S.C. 1441); sec. 2, 
Housing and Urban Development Act of 1968 
(42 U.S.C. 1551a); sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)).

7. Part 291 is amended by adding 
suparts A, B, and C, to read as follows:
Subpart A—General Provisions 
Sec.
291,1 Purpose and scope.
291.5 Definitions.

Subpart B—Disposition by Sale 
291.100 General policy.
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291.105 Competitive sales procedure. 
291.110 Other sales procedures.
291.115 Insured sales.
291.120 Insured sales with repair escrow. 
291.125 Uninsured sales.
291.130 Closing.
291.135 Forfeiture of earnest money 

deposits.
291.140 Property damage after sale, before 

closing.
291.145 Occupancy before closing. v  
291.150 Sanctions against fraudulent 

purchase.

Subpart C— Rental o f Acquired Property 
291.200 General policy;
291.205 Conditions of occupancy.

Subpart A—General Provisions
§ 291.1 Purpose and scope.

(a) Purpose. (1) This part governs the 
disposition of one-to-four family 
properties that are acquired by HUD or 
are otherwise in HUD’s custody. 
Detailed policies and procedures that 
must be followed in specific areas are 
issued by each HUD field office. The 
purpose of the property disposition 
program is to reduce the inventory of 
acquired properties in a manner that 
maximizes the net return to the 
mortgage insurance funds while 
balancing the need to:

(1) Preserve and maintain residential 
areas and communities; and

(ii) Work toward the National 
Housing Goal of a decent home and a 
suitable living environment for every 
American family.

(2) Where achievement of the 
objectives in paragraphs (a)(l)(i) and (ii) 
of this section has an adverse effect on 
the mortgage insurance fund, the 
Secretary will give first priority to the 
protection of the fund.

(b) Nondiscrimination policy. The 
following authorities apply to the 
administration of any activity under this 
part: the requirements of the Fair 
Housing Act, 42 U.S.C. 3601-19 
(including the duty to affirmatively 
further fair housing in 42 U.S.C. 
3608(e)(5)), and implementing 
regulations at 24 CFR parts 100,109, and 
110; Executive Order 11063, as amended 
by Executive Order 12259 (3 GFR, 1959- 
1963 Comp., p. 652 and 3 CFR, 1980 
Comp., p. 307) (Equal Opportunity in 
Housing) and implementing regulations 
at 24 CFR part 107; and the prohibitions 
against discrimination against 
handicapped individuals under section 
504 of the Rehabilitation Act of 1973 (29 
U.S.C. 794).

(c) Applicability. (1) Except as 
provided in paragraph (c)(2) of this 
section, this part applies to single family 
properties acquired by HUD or 
otherwise in HUD’s possession as a 
result of:

(1) Foreclosure of an FHA-insured 
mortgage (title in the Secretary’s name);

(ii) Foreclosure of a section 312 
rehabilitation loan (title in the United 
States acting by and through the 
Secretary);

(iii) Foreclosure of a Secretary-held 
purchase money or assigned mortgage, 
or a deed in lieu of foreclosure (title in 
the Secretary’s name);

(iv) Assignment from the Department 
of Defense of property it acquired under 
section 1013 (title remains vested in the 
United States);

(v) Foreclosure of a title I Home 
Improvement Loan (title in the 
Secretary’s name).

(2) This part does not apply to the 
disposition of any Real Estate Owned 
(REO) properties acquired under the 
Government National Mortgage 
Association (GNMA) Mortgage-Backed 
Securities program by VA “no-bid” 
foreclosed mortgages or foreclosed 
mortgages disclosed to be neither V A- 
guaranteed nor FHA-insured.

§ 291.5 Definitions.
As used in this part:
Closing agent means à qualified firm 

or person under contract to HUD to 
administer closings involving the sale of 
HUD-acquired single family properties.

Competitive sale means a sale 
through a sealed bid process in 
competition with othèr bidders where 
properties have been publicly advertised 
for bids.

Direct sale means a sale to a selected 
purchaser to the exclusion of all others 
without resorting to advertising for bids.

FHA means the Federal Housing 
Administration.

HUD means the Department of 
Housing and Urban Development.

Insured mortgage means a mortgage 
insured under the National Housing Act.

Investor purchaser means a purchaser 
who does not intend to use the property 
as his or her principal residence.

Owner-occupant purchaser means:
(1) A purchaser who intends to use thé 

property as his or her principal 
residence;

(2) A public entity, as provided in 
section 214 or 247 of the National 
Housing Act, or any other State or local 
government or an agency thereof; or

(3) A private nonprofit or public 
entity, as provided in section 221(h) or 
235(j) of the National Housing Act, or 
other private nonprofit organization that 
is exempt from taxation under section 
501(c)(3) of the Internal Revenue Code of 
1986 that intends to sell or lease the 
mortgaged property to low or moderate- 
income persons, or that purchases 
property for use as a facility for the 
homeless under subpart E of this part.

Secretary means the Secretary of the 
Department of Housing and Urban 
Development.

Single fam ily property means a 
residence containing dwellings for one 
to four families.

Subpart B—Disposition by Sale

§ 291.100 General policy.
[a] Qualified purchaser. (1) Anyone, 

regardless of race, color, religion, sex, 
national origin, familiar status, age, or 
handicap may offer to buy a HUD- 
owned property, except that:

(1) No member of or delegate to 
Congress is eligible to buy or benefit 
from a purchase of a HUD-owned 
property; and

(ii) No non-occupant mortgagor 
(whether an original mortgagor, 
assumptor, or a person who purchased 
subject to) of an insured mortgage who 
has defaulted, thereby causing HUD to 
pay an insurance claim on the mortgage, 
is eligible to repurchase the same 
property.

(2) Former mortgagors in occupancy 
who have defaulted on the mortgage will 
not be offered the right of first refusal to 
repurchase the same property. They may 
submit an offer, or bid, to purchase the 
property when it is publicly listed, 
which will be treated in the same 
manner as other offers received from 
other prospective purchasers during the 
listing period.

(3) Except as provided in paragraph 
(a)(4) of this section, tenants in 
occupancy will not be offered the right 
of first refusal to purchase the property. 
They may submit an offer, or bid, to 
purchase the property when it is 
publicly listed, which will be treated in 
the same manner as other offers 
received from other prospective 
purchasers during the listing period.

(4) Tenants in occupancy will be 
offered the right of first refusal to 
purchase the property where:

(i) The tenant has a recognized ability 
to acquire financing and a good rent­
paying history, and has made a request 
to HUD to be offered the right of first 
refusal; or

(ii) State or local law requires that 
tenants be offered the right of first 
refusal.

(5) In accordance with § 291.410(c) of 
subpart E of this part, eligible properties 
in geographical areas designated by pre­
approved applicants will be offered for 
a 10-day consideration and inspection 
period before being offered for sale to 
the general public.

(b) List price. (1) A list price, or 
“asking price,” is assigned the property. 
The list price is based upon an appraisal
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conducted by an independent real estate 
appraiser using nationally recognized 
industry standards for the appraisal of 
residential property. Factors considered 
by the appraiser include:

(1) The condition of the property;
(ii) The real estate market in the area;
(iii) Comparable sales in the area; and
(iv) The need to dispose of the 

property within a reasonable time.
(2) Properties that fail to sell within 30 

days after being offered for competitive 
bidding will be reanalyzed, and the 
Field Office may reduce the price.

(c) M ethod o f sale. Properties are sold 
on an “as-is” basis, without repairs or 
warranties. The principal method of sale 
is the competitive sales procedure, as 
described in § 291.105. Where 
appropriate, the Secretary may utilize 
any of the other sales procedures 
described in § 291.110.

(d j Financing. (1) The purchaser is 
entirely responsible for obtaining 
financing for purchasing a property.

(2) Properties may be financed under 
the following programs:

(i) Insured. A property that HUD 
believes meets the intent of the 
Minimum Property Standards (MPS) for 
existing dwellings (/.e., structurally 
sound, free of roof leaks, with operable 
mechanical systems) will be offered for 
sale in “as-is” condition with mortgage 
insurance available, as described in
§ 291.115.

(ii) Insured with repair escrow. A 
property that requires no more than 
$5,000 for repairs to meet the intent of 
the MPS, as determined by the 
Secretary, will be offered for sale in “as- 
is” condition with mortgage insurance 
available, provided the mortgagor 
establishes a cash escrow to ensure the 
completion of the required repairs, as 
described in § 291.120.

(iii) Uninsured. A property that fails to 
qualify under either paragraph (d)(2) (i) 
or (ii) of this section will be offered for 
sale in “as-is” condition without 
mortgage insurance available, as 
described in § 291.125.

(e) Environmental requirements and 
standards. Sales under this part are 
subject to the environmental 
requirements and standards described 
in 24 CFR part 50, where applicable.

(f) Flood insurance requirements. (1) 
No property located in an area 
identified by the Federal Emergency 
Management Agency (FEMA) as having 
special flood hazards will be eligible for 
an FHA-insured mortgage under the 
insured sales or insured sales with 
repair escrow method of sale unless:

(i) The community in which the area is 
situated in participating in the National 
Flood Insurance Program (see 44 CFR 
parts 59 through 79), or less than a year

has passed since FEMA notification 
regarding such hazards; and

(ii) Flood insurance is obtained and 
maintained in accordance with 24 CFR 
203.16a.

(2) A current copy of the Policy 
Declarations form issued by the NF1P or 
by any property insurance company 
offering coverage under the NFIP must 
be provided to and retained by the 
lender.

(3) Flood insurance may be purchased 
from any licensed agent in the State in 
which the property is located.

(g) Lead-based paint poisoning 
prevention. Properties constructed 
before 1978 are subject to the lead- 
based paint poisoning prevention 
requirements contained in 24 CFR part 
35 and 24 CFR part 200, subpart O).

(h) Open listings. Except as provided 
in paragraph (i) of this section, 
properties are sold on an open listing 
basis with participating real estate 
brokers. Any real estate broker who has 
agreed to comply with HUD 
requirements may participate in the 
sales program. Purchasers participating 
in the competitive sales program must 
submit bids through a participating 
broker.

(i) Asset management and listing 
contracts. (1) A field office may invite 
firms experienced in property 
management to compete for contracts 
that provide for an exclusive right to 
manage and list specified properties in a 
given area. In determining whether to 
enter into an exclusive contract, the 
field office will consider its staff 
resources, local market conditions, and 
location of the properties. The 
contractor will provide a variety of 
management services to assist HUD in 
selling the properties, including 
advertising the properties in a manner 
approved by HUD, showing the 
properties to prospective purchasers, 
and submitting bids to HUD on behalf of 
prospective purchasers for acceptance 
or rejection.

(2) In areas where a broker has an 
exclusive right to list properties, a 
purchaser may use a broker of his or her 
choice. The purchaser’s broker must 
submit the bid to HUD through the 
exclusive broker.

§ 291.105 Com petitive sales procedure.
(a) General. Properties are sold to the 

general public on a competitive bid 
basis through local real estate brokers. 
Properties are advertised in a 
newspaper of general circulation in the 
area in which they are located. If a 
property fails to generate an acceptable 
bid, or offer, during the 10-day bidding 
period, it will remain on the market for

an extended listing period, as described 
in paragraph (f) of this section.

(b) Net offer. (l)(i) If requested by the 
purchaser in the bid, HUD will pay all or 
a portion of the financing and loan 
closing costs and the broker’s sales 
commission, not to exceed the 
percentage of the purchase price 
determined appropriate by the Secretary 
for the area. In no event will the amount 
for closing costs exceed 6 percent of the 
purchase price and the amount for 
broker’s sales commission exceed 6 
percent of the purchase price, except for 
cash bonuses as described in paragraph 
(b)(l)(ii) of this section. The amount 
requested to be paid by HUD will be 
deducted from the amount bid for the 
property to determine the net offer. 
Where the actual financing and loan

< closing costs exceed the amount 
determined appropriate by the 
Secretary, the amount in excess must be 
paid by the purchaser and is not 
included in the deduction from the bid in 
determining the net offer.

(ii) Any cash bonus offered to brokers 
by HUD for the sale of hard-to-sell 
properties is an amount in addition to 
the sales commission described in 
paragraph (b)(l)(i) of this section, and is 
included with the commission and 
deducted from the amount bid for the 
property to determine the net offer.

(2) In the case of properties sold under
: the insured sales with repair escrow 
program, described in § 291.120, the 
repair escrow amount is also deducted 
from the bid to determine the net offer.

(c) Acceptable bid. HUD will accept 
the bid producing the greatest 
acceptable net return to HUD and 
otherwise meeting the terms of HUD’s 
offering of the property, with priority 
given to owner-occupant purchasers in 
the case of a tie net offer. The greatest 
net return is calculated by subtracting 
from the bid price the dollar amounts for 
sales commission (and cash bonus, if 
any) and any financing and closing costs 
that the purchaser expects HUD to pay, 
and the repair escrow amount, if 
applicable.

(d) Bid period. After properties are 
initially advertised, bids are accepted 
for a 10-day period, with all offers 
received during the 10 days considered 
to have been received simultaneously, 
except as described in paragraph (e) of 
this section. Offers received on a 
property before the 10-day bidding 
period begins will be returned. Offers 
received after the 10-day period will not 
be considered at the bid opening, but 
will be considered during the extended 
listing period if no acceptable bid was 
received during the 10-day period.
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(e) Full price offers. HUD field offices 
that operate under a "full price offer" 
program open offers at specified times 
during the 10-day period bidding period. 
If an offer for the full list price and 
otherwise meeting the terms of the 
offering is received, it will be accepted 
at the time of the opening and the 10-day 
bid period cancelled.

(f) Extended listing period. Properties 
not sold at the bid opening will remain 
available for an extended listing period. 
All bids received on each day of the 
extended listing period will be 
considered as being received 
simultaneously, and will be opened 
together at the next scheduled daily bid 
opening. If no acceptable bids are 
received after a reasonable period of 
time, the property will be reanalyzed 
and relisted.

(g) Bid requirements. (1) All bids 
submitted, whether during the 10-day 
bid period or the extended listing period, 
must be in the form of a fully completed 
sales contract, in a form prescribed by 
HUD, signed by both the submitting real 
estate broker and the prospective 
purchaser. The bid may be submitted 
with deductions from the offering price, 
resulting in a net offer to HUD, as 
described in paragraph (b) of this 
section. If the purchase is to be an 
insured sale, a field office may also 
require that supporting exhibits for 
mortgage credit analysis accompany the 
initial submission of the bid.

(2) Bids must be placed in sealed 
envelopes marked with the property 
number, address, and return address of 
the broker. All bids not indicating that 
the purchaser will occupy the property 
will be considered as investor offers.

(3) Noncomplying bids will be 
returned to the broker with an 
explanation for the noncompliance 
decision and information about whether 
the property is still available.

(h) Earnest money deposits. [  1) The 
amount of earnest money deposit 
required in the area in which the 
property is located is set by the field 
office, in an amount not less than $500 
or more than $2,000, except that for 
vacant lots the amount is 50 percent of 
the list price. In determining the amount 
of earnest money deposits, a field office 
considers comparable practice in the 
locality, area real estate market 
conditions, the type of offers generally 
received, and the ability of the area’s 
typical buyers to secure financing. 
Information on the amount of the 
required earnest money deposit is 
available from the field office or 
participating real estate brokers,

(2) All bids must be accompanied by 
earnest money deposits in the form of a 
cashier’s or certified check or money

order, or a certification from the real 
estate broker that the earnest money 
has been deposited in the broker’s 
escrow account. If a bid is accepted by 
HUD, the earnest money deposit will be 
credited to the purchaser at closing; if 
the bid is rejected, the earnest money 
deposit will be returned. Earnest money 
deposits are subject to total or partial 
forfeiture for failure to close a sale, as 
described in § 291.135.

(1) M ultiple bids. Real estate brokers 
may submit unlimited numbers of bids 
on an individual property provided each 
bid is from a different prospective 
purchaser. If a purchaser submits 
multiple bids on the same property, only 
the bid producing the highest net return 
to HUD will be considered. If a 
prospective owner-occupant purchaser 
submits a bid on more than one 
property, the first of those bids that 
produces the greatest net return to HUD 
will be accepted and all other bids from 
that purchaser eliminated from 
consideration. However, if the 
prospective owner-occupant purchaser 
has submitted the only acceptable bid 
on another property, then that bid must 
be accepted and all other bids from that 
purchaser on any other properties will 
be eliminated from consideration.

(j) Opening the bids. (1) All sealed 
bids will remain sealed and safeguarded 
until the specified public opening date, 
which normally is the first business day 
after the 10-day listing period. The bids 
will be opened publicly at a time and 
place designated by the HUD field 
office.

(2) Each bid will be announced when 
opened, and acknowledgment made of 
the apparent highest net to HUD offer. 
Successful bidders will be notified 
through their real estate brokers by mail, 
telephone, or other means. Acceptance 
of a bid is final and effective only upon 
HUD’S execution of the sales contract 
and mailing of a copy of the executed 
contract to the successful bidder or the 
bidder’s agent.

(3) All bids not accepted will be 
promptly returned to the broker by mail. 
The earnest money deposit will also be 
returned, either by the field office or the 
broker, as applicable.

(k) Counteroffers. In cases where all 
bids received on a property are 
unacceptable, a field office may, after 
rejecting and returning all bids and 
earnest money deposits, notify all 
bidders or their brokers, including any 
bidders who have submitted 
unacceptable bids during the extended 
listing period, that HUD would be 
willing to accept an offer equalling a 
predetermined net acceptable price. 
Bidders must submit an acceptable offer 
before the established bid cut-off period,

to be determined by the field office. The 
highest acceptable offer received within 
the specified period of time, including 
any offer received from a bidder who 
did hot submit a bid during the bid 
period, will be accepted, thus 
terminating the counteroffer 
negotiations. In case of identical bids, 
award will be determined by drawing 
lots.
(Approved by the Office of Management and 
Budget under OMB control numbers 2502- 
0306, 2502-0059, and 2502-0429)

§ 291.110 O ther sales procedures.
(a) Direct sales to governmental 

entities and private nonprofit 
organizations. State and local 
governments, public agencies, and 
private nonprofit organizations may 
purchase properties on a direct sale 
basis, at a discount of 10 percent off the 
list price, for use in HUD and local 
housing or homeless programs.

(b) Direct sales to displaced persons. 
(1) At the discretion of the field office 
manager, properties eligible for insured 
financing are offered for direct sale, at a 
discount of 10 percent off the list price, 
to displaced persons who will occupy 
the properties. Properties offered will be 
only those in the general area in which 
the displacement is occurring.

(2) For purposes of this section, 
“displaced person” means any 
household (family or individual) that 
moves permanently and involuntarily as 
a direct result of:

(ij Acquisition, rehabilitation, 
demolition or code enforcement for a 
government (Federal, state or local) 
project or government-assisted project;

(ii) A determination that the income of 
the household exceeds the limitations 
for the government-assisted housing that 
the household occupies; or

(iii) A major disaster.
(c) Razing for lot sale. HUD will raze 

property and sell the vacant lot if 
required by local ordinance or 
agreement, or if it is determined to be in 
the best interest of the Secretary. As an 
alternative, HUD may sell the property 
with a requirement that the purchaser 
raze the property after the sale.

(d) Bulk sales. HUD may occasionally 
make groups of properties available for 
bulk sales in “as-is" condition, without 
insured financing. Bulk sales of 
properties may be limited to 
governmental entities and private 
nonprofit organizations for a specific 
purpose. The terms and conditions for a 
particular bulk sale will be described 
fully in any public notice of the sale.

(e) Section 203(h) financing. HUD- 
acquired properties eligible fpr 
rehabilitation financing under section
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203(k) of the National Housing Act, as 
described in 24 CFR 203.50 and 203.440- 
203.499, will be made available for sale 
at “as-is” value. For a property to be 
eligible for section 203(k) financing, the 
estimated cost of repairs must be at 
least $5,000.

(f) Auctions. HUD Headquarters may 
occasionally authorize a field office to 
sell properties at public auction. Terms 
and conditions of the auction sales will 
be announced in the public notices of 
the sales.
(Approved by the Office of Management and 
Budget under OMB control number 2502- 
0306)

§ 291.115 Insured sales.
The following apply to all sales with 

insured financing, including insured 
sales with repair escrow:

(a) Underwriting standards. In 
general, insured mortgages for property 
sold under this part are subject to all 
FHA underwriting standards contained 
in 24 CFR parts 200 and 203.

[b] Mortgages. (1) Insured sales may 
be financed without an appraisal 
requirement through any HUD-approved 
lender the purchaser chooses.

(2) For an owner-occupant purchaser, 
the mortgage amount is based on the bid 
price plus any allowable prepaids [e.g., 
taxes) and financing or closing costs, up 
to local maximum mortgage amounts. 
For investor purchasers, the mortgage 
amount is limited to 75 percent of the 
bid price for one-unit properties, and 85 
percent for two- to four-unit properties, 
up to local maximum mortgage amounts. 
Prepaids, financing or closing costs may 
not be included in the mortgage amount 
for investor purchasers.

§ 291.120 Insured sales w ith repair 
escrow.

(a) General. Property requiring no 
more than $5,000 for repairs will be 
offered for sale as described in
§ 291.100(d)(2)(h). In addition to the 
requirements of this section, the sale of 
property under the insured sales 
procedure with repair escrow is subject 
to the provisions of $ 291.115.

(b) Advertising property eligible for 
insured sales with repair escrow* An 
advertisement for an eligible property 
will state the after-repair value of the 
property as the list price, the amount to 
be escrowed, and the unrepaired value 
of the property. The advertisement will 
also state where interested purchasers 
may obtain a list of the repairs required 
for mortgage insurance.

(c) Repair escrow. (1) The amount for 
repairs on eligible properties will be 
determined by HUD, but must be under 
$5,000. The purchaser will be required to

establish an escrow account for 110 
percent of the estimated repair cost.

(2) The repair escrow account will be 
established at closing with the lender, 
who is responsible for the inspection of 
the completed repairs.

(d) Completion o f repairs. Unless 
completion has been delayed for 
reasons beyond the control of the 
purchaser and a longer time is approved 
by HUD, all repairs must be completed 
within 90 days of closing. Upon tike 
satisfactory completion of repairs, the 
lender must disburse the escrow to 
compensate the purchaser or the 
contractor, as appropriate. If the actual 
cost of the repairs is less than the 
escrow amount, the balance in the 
escrow account will be applied to 
reduce the outstanding principal balance 
of the mortgage. If the escrow amount is 
inadequate, or if additional items of 
repair are discovered at a subsequent 
date, the purchaser must bear the 
additional cost. If the repairs are not 
completed, or not completed 
satisfactorily, the lender will apply the 
escrow amount to reduce the 
outstanding principal balance of the 
mortgage.

§ 291.125 Uninsured sales.

Properties sold under the uninsured 
sales program are sold in an unrepaired 
condition and do not, in their present 
condition, meet HUD’s minimum 
standards for mortgage insurance.

§ 291.130 Closing.

(a) Time allowed for closing the sale. 
The number of days allowed to close the 
sale of a property is generally 30 to 60 
days from the date of acceptance of the 
offer to purchase, and will be set by the 
field office depending on the amount of 
time necessary in the area to obtain 
financing.

(b) Extensions. (1) In the event a 
scheduled closing cannot be met for 
reasons beyond the control of the 
purchaser, an extension period of 15 
days will be granted where HUD has 
reason to believe that the sale will close 
within a reasonable time.

(2) A request for an extension must be 
in writing, accompanied by the non- 
refundable fee in an amount not less 
than $10 a day or more than $25 a day. 
The amount charged by a field office 
depends on circumstances in the area, 
such as the average holding costs to 
HUD, the average sales price of 
properties, and the number of sales that 
fail to close. Extensions will be granted 
in 15-day increments only. If a closing 
oc.curs in fewer than 15 days, the 
purchaser will be credited for any 
unused portion of the extension period.

(c) Closing agent. (1) HUD will 
provide a closing agent to administer the 
sale closing. The closing agent has an 
obligation to inform the purchaser fairly 
and accurately on matters pertaining to 
the sales closing, including providing 
information on the location and dates 
for closing, the amount of funds needed 
to close the sale, and any documents 
related to closing.

(2) The closing agent will perform the 
closing at no cost to the purchaser. The 
closing agent will be paid by HUD to 
conduct the closing in a manner 
specified by HUD. Although it may be 
legally acceptable in some jurisdictions 
for the closing agent to represent both 
purchaser and seller, purchasers may, at 
their own costs, obtain representation at 
closings if desired.

(3) The closing agent’s functions 
include reviewing and ordering title 
information; preparing and recording 
deeds and related documents; 
explaining all closing papers and 
documents to the purchaser; 
administering requests for closing 
extensions; collecting and disbursing 
funds related to the sale, including 
wiring the net proceeds to HUD’s 
account; reviewing for accuracy and 
forwarding appropriate closing 
documents to HUD; and representing 
HUD at closings conducted by third- 
party closers.

(d) Taxes and other assessments on 
the property. All assessments, including 
improvement assessments that are 
available for payment without interest 
or penalty for advance payment, taxes, 
rent, and ground rent, if any, will be 
prorated between HUD and the 
purchaser as of the date of the closing. 
On assessments for which a payment 
plan has been approved, only 
assessment amounts required to be paid 
during the current tax year will be 
prorated, with the following years’ 
payments to be the responsibility of the 
purchaser.

§ 291.135 Forfeiture o f earnest money 
deposits.

(a) Failure to close transaction. The 
failure by a purchaser to close on the 
sale of property within the allowable 
time period, including any extensions 
granted by HUD, will result in the 
forfeiture of the earnest money deposit, 
except where the purchaser presents 
documentation to HUD that one of the 
special circumstances described in 
paragraphs (b) and (c) of this section 
has occurred.

(b) Investor purchasers, (i) The failure 
by an investor purchaser to close on an 
uninsured sale will result in forfeiture of 
the entire earnest money deposit.
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(2) Fifty percent of the earnest money 
deposit on an insured sale will be 
returned to an investor purchaser where 
HUD (or a Direct Endorsement lender 
using HUD guidelines) determines that 
the purchaser is not an acceptable 
borrower.

(c) Owner-occupant purchasers. (1) 
The entire earnest money deposit will 
be returned to an owner-occupant 
purchaser who fails to close where, 
since the contract of sale was signed:

(1) There has been a death in the 
immediate family (contract holder, 
spouse, or children living in the same 
household);

(ii) There has been a recent serious 
illness in the immediate family that has 
resulted in significant medical expenses 
or substantial loss of income, thus 
adversely affecting the purchaser’s 
financial ability to close the sale;

(iii) There has been a loss of job by 
one of the primary breadwinners, or 
substantial loss of income through no 
fault of the purchaser;

(iv) In the case of an insured sale, 
HUD (or a Direct Endorsement lender 
using HUD guidelines) determines that 
the purchaser is not an acceptable 
borrower; or

(v) For other good cause, as 
determined by the field office.

(2) In those instances where, despite 
good faith efforts by the purchaser, there 
is an inability to obtain a mortgage loan 
from a recognized mortgage lender, 50 
percent of the earnest money deposit 
will be returned.

§ 291.140 Property dam age a fte r sale, 
before closing.

(a) Assumption o f loss by HUD. HUD 
assumes the risk of any damage or loss 
to the property occurring after 
acceptance of the sales contract and 
before the closing, provided the damage 
or loss is not the fault of the purchaser.

(b) Insured sales. For property sold 
under the insured sales program, any 
damage after the acceptance of the sales 
contract but before closing that causes 
the property to fail to meet the intent of 
the MPS may be authorized for 
immediate repair, at HUD’s option, if 
HUD determines that repair is in its best 
interest. If HUD chooses not to repair 
the property, the sale will be cancelled 
and the full amount of the earnest 
money deposit will be returned. If, after 
the damage, the property still meets the 
intent of the MPS, the purchaser has the 
option to accept the property as-is, with 
a purchase price adjustment at HUD’s 
sole discretion, or to cancel the sale

with a refund of the full amount of the 
earnest money deposit

(c) Uninsured sales. For property sold 
under the uninsured sales program, any 
damage after the effective date of the 
sales contract but before closing will not 
be repaired. HUD may, at its sole 
discretion, reduce the sales price as a 
result of the damage. The purchaser has 
the option to cancel the sales contract, 
with all earnest money deposits 
refunded.

§ 291.145 Occupancy before closing.
(a) General policy. Occupancy of the 

property by the purchaser before closing 
is prohibited, except where authorized 
on a case-by-case basis under the 
following circumstances:

(1) When failure to permit occupancy 
would create an extreme hardship on 
the purchaser;

(2) Where permission to occupy is 
necessary to meet competition; or

(3) Where occupancy would protect 
against vandalism and theft.

(b) Occupy underlease agreement. (1) 
If occupancy before closing is permitted 
because the occupancy would protect 
the property against vandalism and 
theft, occupancy will be rent-free or at a 
nominal rate in exchange for caretaker 
services that the purchaser agrees to 
perform.

(2) If occupancy before closing is 
permitted solely to meet the needs of the 
purchaser, full market rent will be 
required, and the purchaser will be 
required to assume the risk of loss in the 
event there is damage to the property 
before closing.

§ 291.150 Sanctions against fraudulent 
purchase.

False certification by a purchaser 
concerning occupancy of single family 
properties financed by an insured 
mortgage is a violation of 18 U.S.C. 1001, 
which may result in the required 
prepayment of the mortgage in the 
amount of the difference between the 
downpayment made and the 
downpayment required if the loan had 
been processed as an investor purchaser 
loan, or in criminal prosecution.

Subpart C—Rental of Acquired 
Property

§ 291.200 G eneral policy.
(a) Leases. HUD will lease acquired 

property to comply with other 
designated HUD programs, or when the 
Secretary determines that it is in the 
interest of HUD. Leases may include an 
option to purchase in appropriate

circumstances. Situations where HUD 
will lease property include, but are not 
limited to, the following:

(1) A sales closing is delayed at 
length;

(2) Occupancy is essential to prevent 
vandalism or rapid deterioration of the 
property;

(3) The inventory in an area exceeds 
sales market absorption capability for 
an extended period of time;

(4) The property is a two-to-four 
family dwelling and occupancy would 
improve marketability;

(5) The property is leased as a facility 
for the homeless under subpart E of this 
part;

(6) The property is leased as 
temporary housing for disaster victims;

(7) The property is leased by other 
government agencies for defense, law 
enforcement, or other purposes;

(8) The property is leased by a 
nonprofit organization or governmental 
entity, including a PHA; or

(9) The property is leaded under the 
provisions of § 291.145.

(b) Tenant selection. In selecting 
tenants for any lease program, 
discrimination by race, color, religion, 
sex, national origin, age, familial status, 
or handicap is prohibited.

§ 291.205 Conditions of occupancy.
(a) Lease term and rent. The lease 

term and the amount of the rent is 
dependent on the circumstances under 
which the property is leased.

(b) Continued occupancy. (1) 
Occupancy of acquired property is 
temporary in all cases and is subject to 
termination when necessary to facilitate 
preparing the property for sale and 
completing the sale.

(2) HUD will notify the occupant to 
vacate the property and, if necessary, 
will take appropriate eviction action, 
under the laws of the state in which the 
property is located, in any of the 
following situations:

(i) Failure of the tenant to execute a 
lease, or to comply with the lease;

(ii) Failure of the tenant to allow 
reasonable access to the property upon 
proper notice;

(iii) Necessity to prepare the property 
for sale; or

(iv) Assignment of the property by 
HUD to a different use or program.

Dated: September 5,1991.
Arthur J. Hill,
Assistant Secretary of Housing—Federal 
Housing Commissioner.
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