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Sunshine Act Meetings

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L  94-409) 5 U.S.C. 552b(e)(3).

UNITED STATES COMMISSION ON CIVIL 
RIGHTS
Agenda and Notice of Public Meeting of 
the Georgia Advisory Committee

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Georgia Advisory 
Committee to the Commission will 
convene at 2:00 p.m. and adjourn at 4:00 
p.m. on Wednesday, September 4,1991, 
at the Candler Building, 127 Peachtree 
Street, Atlanta, Georgia 30303. The 
purpose of the meeting is: (1) To orient 
the newly appointed Committee; (2) to 
discuss the status of the Commission; (3) 
to hear a report on civil rights progress 
and/or problems in the State; and (4) to 
discuss the adopted project for fiscal 
year 1992.

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Georgia Committee Chairperson Dale M. 
Schwartz (404/658-8097) or Bobby D. 
Doctor, Director, Southern Regional 
Division of the U.S. Commission on Civil 
Rights (404/730-2476, TDD 404/730- 
2481). Hearing-impaired persons who 
will attend the meeting and require the 
services of a sign language interpreter 
should contact the Southern Regional 
Division at least five (5) working days 
before the scheduled date of the 
meeting.

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission.

Dated at Washington, D.C., August 13,
1991.
Carol-Lee Hurley,
Chief, Regional Programs Coordination Unit. 
[FR Doc. 91-19614 Filed 8-13-91; 2:02 pm]
BILLING CODE 8335-01-11

FEDERAL ELECTION COMMISSION 
DATE AND TIME: Tuesday, August 20, 
1991,10:00 p.m.
p la c e : 999 E Street, NW., Washington, 
DC.
STATUS: This meeting will be closed to 
the public.
ITEMS TO BE DISCUSSED:
Compliance m atters pursuant to 2 U.S.C. 

437g.

Audits conducted pursuant to 2 U.S.C. 437g, 
438(b), and Title 26, U.S.C.

Matters concerning participation in civil 
actions or proceedings or arbitration. 

Internal personnel rules and procedures or 
matters affecting a particular employee.

DATE AND TIME: Thursday, August 22, 
1991,10:00 a.m.
PLACE: 999 E Street, NW., Washington, 
DC (Ninth Floor).
STATUS: This meeting will be open to the 
public.
ITEMS TO BE DISCUSSED*.

Future Meetings
Advisory Opinion 1991-20: Call Interactive 
Advisory Opinion 1991-25: Mr. Anthony May 

on behalf of the Pennsylvania Democratic 
State Committee, and Mr. Thomas Druce 
on behalf of the Pennsylvania Republican 
State Committee

Proposed Revisions to Bank Loans 
Fiscal Year 1993 Budget Request 
Administrative Matters
PERSON TO CONTACT FOR INFORMATION: 
Mr. Fred Eiland, Press Officer, 
Telephone: (202) 376-3155.
Delores Harris,
Administrative Assistant, Office of the 
Secretariat.
[FR Doc. 91-19654 Filed 8-13-91; 2:02 pm] 
BILUNG CODE 6715-01-M

UNITED STATES POSTAL SERVICE BOARD 
OF GOVERNORS
Notice of Vote to Close Meeting

At its meeting on August 8,1991, the 
Board of Governors of the United States 
Postal Service voted unanimously to 
close to public observation is meeting 
scheduled for September 9,1991, in 
Ottawa, Canada. The members will 
consider the anticipated Opinion and 
Further Recommended Decision of the 
Postal Rate Commission in Docket No. 
R90-1.

The meeting is expected to be 
attended by the following persons: 
Governors Alvarado, Daniels, del Junco, 
Griesemer, Hall, Mackie, Nevin, Pace 
and Setrakian; Postmaster General . 
Frank, Deputy Postmaster General 
Coughlin, Secretary of the Board Harris, 
and General Counsel Hughes.

The Board determined that pursuant 
to section 552b(c)(3) Title 5, United 
States Code, and section 7.3(c) of Title 
39, Code of Federal Regulations, this 
portion of the meeting is exempt from 
the open meeting requirement of the 
Government in the Sunshine Act [5 
U.S.C. 552b(b)] because it is likely to 
disclose information in connection with 
proceedings under Chapter 30 of Title
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39, United States Code (having to do 
with postal ratemaking, mail 
classification and changes in postal 
services), which is specifically exempted 
from disclosure by section 410(c)(4) of 
Title 39, United States Code.

The Board has determined further that 
pursuant to section 552b(c)(10) of Title 5, 
United States Code, and section 7.3(j) of 
Title 39, Code of Federal Regulations, 
the discussion is exempt because it is 
likely to specifically concern 
participation of the Postal Service in a 
civil action or proceeding involving a 
determination on the record after 
opportunity for a hearing. The Board 
further determined that the public 
interest does not require that the Board’s 
discussion of the matter be open to the 
public.

In accordance with section 552b(f)(l) 
of Title 5, United States Code, and 
section 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in his opinion the meeting 
may properly be closed to public 
observation pursuant to section 552(c)
(3) and (10) of Title 5, United States 
Code; section 410(c)(4) of Title 39,
United States Code; and section 7.3 (c) 
and (j) of Title 39, Code of Federal 
Regulations.

Requests for information about the 
meeting should be addressed to the 
Secretary of the Board, David F. Harris, 
at (202) 268-4800.
David F. Harris,
Secretary.
[FR Doc. 91-19670 Filed 8-13-91; 3:35 pm] 
BILLING CODE 7710-12-M

SECURITIES AND EXCHANGE COMMISSION 
Agency Meeting
“ FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: [56 FR 37953, 
August 9,1991].
STATUS: Open.
p la c e : 450 Fifth Street, N.W.,
Washington, DC.
DATE PREVIOUSLY ANNOUNCED: Tuesday, 
August 6,1991.
CHANGE IN THE MEETING: Rescheduling.

Open meeting scheduled for 
Thursday, August 15,1991, at 10:00 a.m. 
has been rescheduled for Wednesday, 
August 14,1991, at 10:00.

The subject matter of the open 
meeting scheduled for Wednesday, 
August 14,1991, at 10:00 a.m., will be:
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1. Consideration of whether to propose for 
public comment rules implementing the 
shareholder Communications Improvement 
Act of 1990. The proposed rule would: (1) 
Revise the shareholder communications rules 
to require brokers and banks that hold shares 
in nominee name to forward to beneficial 
owners of securities the proxy materials and 
information statements of investment 
companies registered under die Investment 
Company Act of 1940; (2) revise the 
shareholder communications rules to require 
brokers and banks to forward to beneficial 
owners the information statements or 
registrants under Section 12 of the Securities 
Exchange Act of 1934; and (3) revise the 
information statement rules to require ail 
investment companies registered under the 
Investment Company Act of 1940 to transmit 
information statements to shareholders 
where proxies are not solicited. For further 
information, please contact Kathleen K. 
Clarke at (202) 272-2107.

2. Consideration of whether to adopt a new 
rule, Rule 3a-6 under the Investment 
Company Act of 1940 (the “Act’’). The rule 
would provide an exception from the 
definition of “investment company" for 
foreign banks and foreign insurance 
companies for all purposes under the Act. 
Adoption of the rule would permit foreign 
banks, foreign insurance companies, and 
related entities such as finance subsidiaries 
and holding companies, to offer and sell their 
securities in the United States without 
registering as investment companies under 
the Act or seeking individual exemptions 
from the Act’s requirements. For further 
information, please contact Ann M. Glickman 
at (202) 272-3042.

3. Consideration of whether to propose for 
public comment rules implementing die large 
trader reporting section of the Market Reform 
Act of 1990. The proposed rules would: (1) 
Require a person that effects significant 
quantities of transactions in publicly traded 
securities to file Form 13H with the

Commission disclosing such person’s identity, 
affiliations and accounts; (2) require broker- 
dealers that carry accounts to maintain 
records of transactions in publicly traded 
securities effected by or for such person’s 
accounts; and (3) require such broker-dealers 
to report to the Commission upon request, 
transactions in publicly traded securities 
effected by or for such person’s accounts. For 
farther information, please contact Nicholas 
T. Chapekis at (202) 272-3115.

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Edward 
Pittman at (202) 272-2400.

Dated: August 12,1991.
Jonathan G. Katz,
Secretary.
[FR Doc. 91-19533 Filed 8-12-91 4:23 pm] 
BILLING CODE 8010-Q1-M

TENNESSEE VALLEY AUTHORITY 

[Meeting No. 1441]

TIME a n d  DATE: 1 p.m. (EDT), August 19, 
1991.
Pl-ACE: TVA Knoxville Office Complex, 
400 West Summit Hill Drive, Knoxville, 
Tennessee.
s t a t u s : Open.
a g e n d a : Approval of minutes of meeting 
held on July 16,1991.
ACTION ITEMS:

New Business
E—Real Property T ransactions
El. 15-Year Grant of Easement Affecting 

Approxim ately 0181 A cres of Pickwick

Reservoir Land in Lauderdale County, 
A labam a.

F—Unclassified
Fl. Personal Services Contract with Stone & 

Webster Engineering Corporation for 
Quality Control Functions for Watts Bar 
Nuclear Plant Unit 1.

F2. Personal Services Contract with Stone & 
Webster Engineering Corporation for 
Performance of Construction Support 
Activities for Browns Ferry Nuclear Plant 
Units 2 and 3.

F3. Supplement to Personal Services Contract 
No. TV-82909V with B&W Nuclear Service 
Company.

F4. Contract with Ebasco Constructors, 
Incorporated, for Construction Completion 
Activities for Watts Bar Nuclear Plant Unit 
1.

F5. Amendment to Bellefonte Fuel Contract 
71P65-99-2 with Babcock and Wilcox Fuel 
Company.

INFORMATION ITEM:

1. Am endm ent to Section 8 of the Rules and 
Regulations of the TVA Retirement System.

CONTACT PERSON FOR MORE
in f o r m a t io n : Alan Carmichael,
Manager of Media Relations, or a 
member of his staff can respond to 
requests for information about this 
meeting. Call (615) 632-6000, Knoxville, 
Tennessee. Information is also available 
at TVA’s Washington Office (202) 479- 
4412.

Dated: August 12,1991.
Edward S. Christenbury,
General Counsel and Secretary.
[FR Doc. 91-19563 Filed 8-13-91; 9:58 am] 
BILLING CODE S129-0S-M
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Corrections

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF COMMERCE 

Patent and Trademark Office 

37 CFR Parts 1 and 10 

[Docket No. 910764-1164]

RIN 0651-AA27 

Duty of Disclosure 

Correction
In proposed rule document 91-18588 

beginning on page 37321 in the issue of 
Tuesday, August 6,1991, make the 
following correction:

On page 37321, in the third column, 
the RIN number reads as set forth 
above.
BILLING CODE 1505-01-0

DEPARTMENT OF ENERGY

Federai Energy Regulatory 
Commission

[Docket Nos. QF91-138-000, et al.]

Hadson Power Partners of Rensselaer, 
et al.; Electric Rate Small Power 
Production, and Interlocking 
Directorate filings

Correction
In notice document 91-18203 beginning 

on page 36789 in the issue of Thursday, 
August 1,1991, make the following 
correction:

On page 36790, in the first column, the 
Docket Number for “9. Public Service 
Company of Oklahoma" should read 
“(Docket No. ER91-545-000]".
BILUNG CODE 1505-01-0

FEDERAL LABOR RELATIONS 
AUTHORITY

Privacy Act of 1974; Establishment of 
a New System of Records

Correction
In notice document 91-17269 beginning 

on page 33291 in the issue of Friday, July
19,1991, make the following corrections:

1. On page 33292, in the first column, 
under SYSTEM NAME: the entry should 
read: “FLRA/OIG-l-Office of the 
Inspector General Investigative Files.”

2. On the same page, in the third 
column, in paragraph (5), in the sixth 
line, “other refined” should read 
“otherwise refine”.
BILUNG CODE 1505-01-0

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 101 and 102

[Docket No. 80N-0140]

RIN 0095-AC48

Food Labeling; Declaration of 
Ingredients; Common or Usual Name 
for Nonstandardized Foods; Diluted 
Juice Beverages

Correction
In proposed rule document 91-15772 

beginning on page 30452 in the issue of 
Tuesday, July 2,1991, make the 
following correction:

On page 30454, in the third column, in 
the fourth line, “next” should read “net”,
BILUNG CODE 1505-01-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 91F-0264]

Stockhausen, Inc.; Filing of Food 
Additive Petition

Correction
In notice document 91-18313 

appearing on page 36815 in the issue of 
Thursday, August 1,1991, make the 
following correction:

Federal Register 

Voi. 56, No. 158 

Thursday, August 15, 1991

On page 36815, in the second column, 
in the third line, “9B149” should read 
“9B4149”.
BILLING CODE 1505-01-0

DEPARTMENT OF LABOR 

Employment Standards Administration 

Wage and Hour Division 

29 CFR Part 870 

RIN 1215-AA63

Restriction on Garnishment

Correction
In rule document 91-16585 beginning 

on page 32254 in the issue of Monday, 
July 15,1991, make the following 
correction:

§ 870.10 [Corrected]
On page 32255, in § 870.10(c)(4), in the 

first entry in the table, in the sixth 
column, “4580.67” should read “580.67”.
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71

[Airspace Docket No. 90-AWA-16]

Proposed Establishment of the 
Manchester Airport/Grenier Industrial 
Airpark Radar Service Area; NH

Correction
In proposed rule document 91-16726 

beginning on page 32138 in the issue of 
Monday, July 15,1991, make the 
following correction:

§ 71.501 [Corrected]
On page 32143, in the third column, in 

§ 71.501, in the first line of the heading, 
“Industries" should read “Industrial”.
BILLING CODE 1505-01-0
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DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

46 CFR Part 221
[Docket No. R*125]
RIN 2133-AA79

Regulated Transactions Involving 
Documented Vessels and Other 
Maritime Interests
Correction

In rule document 91-15785 beginning 
on page 30654 in the issue of 
Wednesday July 3,1991, make the 
following correction:

On page 30655, in the first column, in 
the second complete paragraph, in the

last line, "expected” should read 
"excepted”.
BELLINO CODE 1505-01-0

DEPARTMENT OF VETERANS 
AFFAIRS

3S CFR Parts 3 and 13 

RiN 2900-AF07

Limitation on Compensation Benefits 
for Certain Incompetent Veterans; 
Computation of Estate

Correction
In proposed rule document 91-13095 

beginning on page 25399 in the issue of

Tuesday, June 4,1991, make the 
following corrections:

1. On page 25399, under 
SUPPLEMENTARY INFORMATION, in the 
seventh line, "Veterans” should read 
"Veteran”.

2. On page 25400, in the second 
column, in amendatory instruction 2. 
"Underdesignated” should read 
"undesignated”.
BELLING CODE 1505-01-0
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Part II

Nuclear Regulatory 
Commission
10 CFR Parts 2, 30, 40, 50, 60, 61, 70,
72, 110, and 150
Revisions to Procedures to Issue Orders; 
Deliberate Misconduct by Unlicensed 
Persons; Final Rule
Privacy Act of 1974; Report of New 
System of Records; Notice
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NUCLEAR REGULATORY 
COMMISSION

10 CFR Parts 2 ,30 ,40 ,50 ,60 ,61 ,70 ,
72,110, and 150
RiN 3150-AD53 and 3150-AD 38

Revisions to Procedures to Issue 
Orders; Deliberate Misconduct by 
Unlicensed Persons
AGENCY: Nuclear Regulatory 
Commission.
action: Final rule.__________________
summary: The Nuclear Regulatory 
Commission (WRC) is amending its 
regulations to (1) revise its procedures 
for issuing orders to include persons not 
licensed by the Commission but who are 
otherwise subject to the Commission’s 
jurisdiction, (2) identify the types of 
Commission orders to which hearing 
rights attach, and (3) put licensed and 
unlicensed persons on notice that they 
may be subject to enforcement action 
for deliberate misconduct that causes, or 
but for detection, would have caused a 
licensee to be in violation of any of the 
Commission’s requirements, or for 
deliberately providing, to the NRC, a 
licensee, or contractor, information 
which is incomplete or inaccurate in 
some respect material to the NRC. These 
rules will establish procedures to be 
used in issuing orders to licensed and 
unlicensed persons to provide 
reasonable assurance that licensed 
activities will be conducted in a manner 
that will protect the public health and 
safety. In addition, the Commission is 
revising its Enforcement Policy to reflect 
the new rules.
EFFECTIVE DATE: September 16,1991.
FOR FURTHER INFORMATION CONTACT: 
James Lieberman, Office of 
Enforcement, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone: (301) 492-0741; Mary E. 
Wagner, Office of the General Counsel, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone: (301) 
492-1683.
SUPPLEMENTARY INFORMATION:
I. Background.

A. R evisions to Procedures to Issue Orders.
B. D eliberate M isconduct by U nlicensed  

Persons.
II. A n alysis o f Public Comments.

A . Legal Issues.
1. NRC Jurisdiction O ver U nlicensed  

Persons.
2. Privacy A ct C onsiderations.
3. Other Com m ents B ased on Legal 

Concerns.
B. Policy Issues.
1. N eed  for the Rules.
2 . Effect on Em ploym ent Relationships.
3. Effect on Public and Private Expression.
4. Better W ays to A ddress the Problem.

5. Method of Implementation.
III. The New Regulations.

A. Revisions to Procedures to Issue Orders.
B. Deliberate Misconduct by Unlicensed 

Persons.
IV. Enforcement Policy.
V. Procedural Actions.
VI. Final Rules.

I. Background
On April 3,1990, the Nuclear 

Regulatory Commission published in the 
Federal Register (55 FR12370) proposed 
revisions to procedures to issue orders 
and (55 FR 12374) a proposed rule 
concerning willful misconduct by 
unlicensed persons. The proposed 
revisions to procedures for issuing 
orders would include persons not 
licensed by the Commission but who are 
otherwise subject to the Commission’s 
jurisdiction. The proposed revisions 
would also identify the types of 
Commission orders to which hearing 
rights attach. The proposed rule on 
willful misconduct would put unlicensed 
persons on notice that they may be 
subject to enforcement action (1) for 
willfully causing a licensee to violate 
any of the Commission’s requirements 
or (2) for other willful misconduct that 
(a) arises out of activities within the 
jurisdiction of the NRC and (b) places in 
question the NRC’s reasonable 
assurance that licensed activities will be 
conducted in a manner that provides 
adequate protection to the public health 
and safety. The Commission is 
promulgating the two proposed actions, 
as modified, in this single final rule.
A. Revisions to Procedures to Issue 
Orders

The procedures to be followed by the 
Commission to initiate formal 
enforcement action are found in the 
Commission’s Rules of Practice set forth 
in 10 CFR part 2, subpart B. These 
actions currently include notices of 
violation, described in § 2.201, show 
cause orders, described in § 2.202, 
orders to modify licenses, described in 
§ 2.204, and civil penalties, described in 
§ 2.205.

Until 1983, with the exception of the 
civil penalty procedures in § 2.205, the 
language in these procedures referred 
solely to licensees. At that time, it was 
recognized that the Commission’s 
regulations did not provide a procedural 
mechanism to issue a formal notice of 
violation to an unlicensed person 
(corporate or individual) who had 
violated Commission requirements. For 
example, by referring only to licensees, 
the procedures in § 2.201 did not 
address issuing a notice of violation to a 
person who possessed radioactive 
material without a license in violation of 
Commission requirements or to an

unlicensed person who violated 
provisions of 10 CFR part 21, which 
implements section 206 of the Energy 
Reorganization Act of 1974. 
Consequently, the Commission amended 
its regulations to permit the issuance of 
notices of violation to unlicensed 
persons who violated Commission 
requirements. Changes were published 
in the Federal Register on September 28, 
1983 (48 FR 44170) to amend § 2.200 
(Scope of subpart) and § 2.201 (Notice of 
violation) to add the phrase "or other 
person subject to the jurisdiction of the 
Commission.”

As stated above, the provisions for 
issuing show cause orders only address 
licensees. As discussed in the statement 
of considerations accompanying the 
proposed rule, the Commission, in 
practice, has fashioned orders to non
licensees where necessary to compel a 
person to cease unauthorized activities 
that would require a license or to 
compel actions by a former licensee 
with respect to its activities previously 
under license. See e.g., Michael F.
Dimun, 54 FR 12704 (March 28,1989); 
Pacific Armatechnica Corp., 48 FR 38356 
(Aug. 23,1983). The Commission’s 
statutory authority to issue orders, 
which is found in section 161 of the 
Atomic Energy Act of 1954, as amended, 
42 U.S.C. 2201, is not limited solely to 
licensees. In fact, the Commission’s 
Atomic Energy Act authority to issue 
orders is extremely broad, extending to 
any person (defined in section 11s to 
include, e.g., any individual, corporation, 
federal, state and local agency) who 
engages in conduct within the 
Commission’s subject matter 
jurisdiction. The few court cases which 
deal with the scope of the general 
authority Congress has granted the 
Commission usually do so in a general 
discussion or in passing and conclude 
that section 161 confers uniquely broad 
and flexible authority on the 
Commission. See Power Reactor Dev.
Co. v. International Union o f Elec. Radio 
and Mach. Workers AFL-CIO, 367 U.S. 
396 (1961); Connecticut Light and Power 
Co. v. Nuclear Regulatory Comm’n, 673 
F.2d 525, 527, n. 3 (D.C. Cir. 1982); New  
Hampshire v. Atomic Energy Comm 'n, 
406 F.2d 170,173-74 (1st Cir. 1969);
Siegel v. Atomic Energy Comm ’n, 400 
F.2d 779, 783 (D.C. Cir. 1968); but cf. 
Reynolds v. United States, 286 F.2d 433 
(9th Cir. 1960) (interpreting section 161i 
in detail and holding, in the context of 
the AEC’s bomb testing activities, that 
section 161i(3) authorized the AEC to 
take action to govern the activities of 
private licensees and not the activities 
of the Commission itself; the court’s use 
of the word “licensee” is dictum with
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regard to the term in the context of this 
notice).

Cases analyzing the Federal 
Communications Commission’s (FCC) 
enabling statute, which, in many ways, 
is analogous to the 1954 Act, also 
support the principle that the 
Commission’s authority is wide in scope. 
The Federal Communications Act of 
1934 (the 1934 Act) broadly authorizes 
the FCC to ‘‘make such rules and 
regulations, and issue such orders, not 
inconsistent with (the 1934 Act), as may 
be necessary in the execution of its 
functions”, 47 U.S.C. 154i (1982). This 
provision is similar to section 161i(3) of 
the Atomic Energy Act of 1954, which 
authorizes the Commission to “prescribe 
such rules, regulations, and orders as it 
may deem necessary to govern any 
activity authorized pursuant to the 
(Atomic Energy Act of 1954) * * * in 
order to protect health and to minimize 
danger to life or property * * V* 42 
U.S.C. 2201(i)(3) (1982). A number of 
cases have analyzed section 154i in 
detail and determined that the FCC’s 
ordering authority is necessarily broad. 
See Federal Communications Comm 'n v. 
National Citizens Committee for 
Broadcasting, 436 U.S. 775 at 793 (1978); 
United States v. Storer Broadcasting 
Co., 351 U.S. 192 at 203 (1955); National 
Broadcasting Co. v. United States, 319 
U.S. 190 at 196 (1943); Lincoln Telephone 
and Telegraph Co. v. Federal 
Communications Comm ’n, 659 F.2d 1092 
(D.C. Cir. 1981); American Telephone 
and Telegraph v. Federal 
Communications Comm’n, 487 F.2d 865 
(2d Cir. 1973); GTE Service Corp. v. 
Federal Communications Comm ’n, 474 
F.2d 724 (2d Cir. 1973); and Western 
Union Telegraph Co. v. United States,
267 F.2d 715, 722 (2d Cir. 1959). It has 
been held that the FCC has authority to 
issue orders under section 154i of the 
Federal Communications Act to persons 
whether licensed or not. United States v. 
Southwestern Cable, 392 U.S. 157,180- 
81 (1968).

Section 161i provides broad authority 
to issue orders as the Commission 
deems necessary to govern any activity 
authorized pursuant to the Atomic 
Energy Act in order to protect the public 
health and safety. Section 161b similarly 
authorizes the Commission to issue 
orders to establish standards and 
instructions to govern the possession 
and use of special nuclear material, 
source material, and byproduct material. 
As relevant here, section 161o 
authorizes the Commission to order 
reports as may be necessary to 
effectuate the purposes of the A ct

Given the Commission’s extensive 
statutory authority, it is appropriate to

amend 10 CFR 2.202 to have the 
procedural mechanism in place to issue 
orders, as necessary, to unlicensed 
persons when those persons have 
demonstrated that future control over 
their activities subject to the NEC’s 
jurisdiction is considered necessary to 
protect public health and safety or to 
minimize danger to life or property or to 
protect the common defense and 
security. In addition, the procedural 
mechanism for issuing Demands for 
Information to licensees and other 
persons is set forth in a separate section 
in order to clarify that the right to a 
hearing does not attach at the time of 
issuance of a simple Demand for 
Information.
B. Deliberate Misconduct by Unlicensed 
Persons

Over the years, the Commission has, 
in most cases, issued licenses to 
organizations rather than individuals. 
Likewise, the Commission’s enforcement 
program holds thejicensees responsible 
not only for the conduct of operations, 
but also for the conduct of their 
employees, consultants, or contractors. 
Until now, enforcement actions 
concerning persons who have willfully 
caused violations of Commission 
requirements or otherwise have engaged 
in willful misconduct in connection with 
licensed activities consisted of actions 
against licensees, including Notices of 
Violations, civil penalties, and orders 
modifying the license to direct removal 
of the individual from licensed activities 
at the licensed facility where the 
violation occurred, or orders confirming 
that the licensee bas removed an 
individual from licensed activities.
These actions frequently only indirectly 
reach an individual.

Instances of willful misconduct on the 
part of unlicensed individuals have 
reduced the NRC’s confidence that if 
these individuals were involved 
subsequently in licensed activities the 
activities would be conducted in a 
manner that adequately protects public 
health and safety. This conduct has 
included deliberate violations of NRC 
requirements, falsification of records, 
false statements to the NRC, and 
interfering with NRC investigations, as 
well as other forms of wrongdoing. After 
becoming aware of such conduct by an 
employee, a licensee may dismiss the 
employee either by its own decision or 
because the NRC formally orders 
removal of the employee from licensed 
activity. However, the wrongdoer may 
seek other employment in the same field 
at another NRC or Agreement State- 
licensed facility, often without the 
knowledge of the NRC or knowledge by 
the new employer of the employee’s

prior conduct. Willful acts of licensees' 
contractors, vendors, or their employees 
have caused licensees to be in violation 
of Commission requirements. Therefore, 
the Commission believes that additional 
enforcement options are needed to 
address directly persons who are not 
themselves licensees, but are or have 
been engaged in licensed activities and 
whose deliberate misconduct, directly or 
indirectly, causes a licensee to be in 
violation of a Commission requirement. 
“Licensed activities,” as used in this 
rule, includes those actions that enable 
a licensee to carry out its license.1 
Although the Commission’s concerns 
extend to all willful misconduct and the 
proposed rule applied to that conduct, 
as discussed in Part III, infra, the final 
rule adopted here addresses only 
deliberate misconduct.

Accordingly, the Commission is 
amending its regulations to put on notice 
all persons whose actions relate to a 
licensee’s activities subject to NRC 
regulation, that they may be subject to 
enforcement action for deliberate 
misconduct that “* * * causes or, but 
for detection, would have caused, a 
licensee to be in violation of any rule, 
regulation, or order, or any term, 
condition, or limitation of any license, 
issued by the Commission * * The 
amendment also puts those same 
persons on notice of their individual 
liability for deliberate submission of 
incomplete or inaccurate information to 
the NRC, a licensee, contractor, or 
subcontractor. These changes make any 
person who violates these requirements 
subject to the enforcement actions 
described in 10 CFR part 2, subpart B. 
That subpart provides for issuance of 
Notices of Violation, civil penalties, and 
orders.

These changes will allow the 
Commission to utilize the full range of 
enforcement sanctions, where 
warranted, against any person who 
engages in deliberate misconduct, or 
deliberately submits incomplete or 
inaccurate information, as provided in 
the rule. This includes licensees, 
licensee employees, contractors,

1 Licensed activity as used in this context is a 
broad term , coextensive w ith  the Commission's 
jurisdiction, that encompasses a ll o f those activities  
that a licensee, employees o f a licensee, or a 
licensee’s contractors, subcontractors, and 
employees of contractors or subcontractors, perform  
to perm it the licensee to carry out activities licensed 
by the Commission in accordance w ith Commission 
requirements, whether performed on or off site. 
Licensed activities do not include actions o f states 
and local governments, such as issuing permits or 
participating in  emergency response activities, that 
enable a licensee to conduct licensed activities. 
However, licensed activities do include actions by 
state and local governments to the extent they are 
operating as NRC licensees.
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subcontractors, and employees of 
contractors or subcontractors. Although 
certain deliberate misconduct may not 
cause a violation of a Commission 
requirement due to detection before the 
violation actually occurs, consideration 
of a sanction is appropriate in these 
cases, as the intent to engage in 
misconduct was present and improper 
action initiated. Similarly, individual 
enforcement action is appropriate for 
deliberately providing materially 
incomplete or inaccurate information 
that might affect NRC decisions 
concerning protection of the public 
health and safety. The Commission 
emphasizes that, by taking action 
against these persons, it does not intend 
to diminish the responsibility of a 
licensee for the conduct of its employees 
and therefore, as appropriate, the 
Commission also will be taking action 
against the licensee directly.

This rulemaking concerning deliberate 
misconduct implements the 
Commission’s authority under the 
Atomic Energy Act of 1954, as amended, 
to issue regulations and orders to any 
person (defined in section 11s to include, 
e.g., an individual, corporation, firm or a 
Federal, State or local agency) who 
engages in conduct affecting activities 
within the Commission's subject-matter 
jurisdiction. As discussed above, the 
few court cases that deal with the scope 
of the general authority Congress has 
granted the Commission usually treat 
the issue in the general discussion or in 
passing, concluding that section 161 
confers uniquely broad and flexible 
authority on the Commission. As 
discussed above, cases analyzing the 
Federal Communications Commission’s 
(FCC) enabling statute also support the 
principle that the Commission’s 
authority is wide in scope.

Section 161i provides broad authority 
to issue regulations as the Commission 
deems necessary to govern any activity 
authorized pursuant to the Atomic 
Energy Act in order to protect the public 
health and safety. Section 161b similarly 
authorizes the Commission to issue 
regulations to impose “standards and 
instructions" on persons to govern the 
possession and use of special nuclear 
material, source material, and byproduct 
material, as may be necessary or 
desirable to provide for the common 
defense and security and protect the 
public health and safety.

Section 234 of the Atomic Energy Act 
authorizes the NRC to impose civil 
penalties on unlicensed individuals, 
including those who conduct licensed 
activities as employees of licensees, for 
violation of the NRC’s substantive

requirements. Section 234 reads as 
follows:

a. A ny person w ho (1) v io la tes any  
licensing provision o f section  53, 57,62, 63, 81, 
8 2 ,1 0 1 ,1 03 ,104 ,107 , or 109 or any rule, 
regulation, or order issu ed  thereunder, or any  
term, condition, or lim itation o f any license  
issu ed  thereunder, or (2) com m its any  
violation for w hich a licen se  m ay be revoked  
under section  186 [of the 1954 Act], shall be  
subject to a civ il penalty, to be im posed by  
the Com m ission, o f not to exceed  $100,000 for 
each  such violation * * *.

The licensing provisions listed in 
section 234a generally prohibit the 
possession, use, receipt, or transfer of 
nuclear materials or facilities unless 
authorized by and in accordance with a 
license. The changes are made under the 
authority of 161 b and i and the above- 
identified licensing provisions. The 
changes apply to any person who 
engages in deliberate misconduct, or 
deliberately submits incomplete or 
inaccurate information, as provided in 
the rule. By imposing a direct prohibition 
on unlicensed persons, the Commission 
may now be able to exercise its section 
234 authority to impose civil penalties 
on unlicensed persons who deliberately 
cause a licensee to be in violation of 
requirements because they are persons 
who violate the licensing provisions 
enumerated in section 234. In cases 
where the Commission issues an order 
(other than an order imposing a civil 
penalty) to a person based on deliberate 
misconduct that causes a licensee to be 
in violation of a Commission 
requirement, the order would be issued, 
in part, pursuant to a regulation (e.g., 
proposed § 50.5) that was promulgated 
under a licensing provision of the 
Atomic Energy Act, and a civil penalty 
could be available for violations of such 
an order. In addition, criminal sanctions 
under section 223 are available for 
willful violations of orders and 
regulations under sections 161 b and i, 
Injunctions are also available under 
section 232 for violations of Commission 
orders.
II. Analysis of Public Comments

In response to the April 3,1990 
proposed rule(s), the Commission 
received comments from thirty-eight 
organizations or individuals. Of these, 
only two indicated support for either of 
the rules as a whole, although some 
commenters indicated partial support to 
the extent that the rules would provide 
some protection to licensees from 
vendors and individuals who violate 
regulations and those who provide false 
information to licensees who then give 
the information to the Commission. 
While several commenters expressed 
support for the Commission’s goal of

addressing willful misconduct by 
individuals, they disagreed with the 
proposed approach. Sixteen of the 
commenters were utilities with nuclear 
power plants or their representatives 
and another six were vendors or 
manufacturers. Three materials 
licensees commented. Seven private 
citizens, three public interest groups, 
and three professional or trade 
organizations submitted comments. 
Copies of the comments may be 
examined and for a fee copied at the 
NRC Public Document Room, 2120 L 
Street NW. (Lower Level), Washington, 
DC. A summary of comments with the 
Commission’s responses appears below.
A. Legal Issues
1. NRC Jurisdiction Over Unlicensed 
Persons

Comment: Several commenters felt 
that there is no statutory basis in the 
Atomic Energy Act of 1954 (the 1954 
Act) to support the issuance of orders to 
unlicensed persons.

Response: In enacting section 161 of 
the 1954 Act, Congress conferred 
uniquely broad and flexible authority on 
the Commission. Specifically, Congress 
authorized the Commission in section 
161 to “prescribe such * * * regulations 
* * * as it may deem necessary to 
govern any activity authorized pursuant 
to [the 1954 Act], in order to protect 
health and minimize danger to life and 
property.” From the absence of specific 
provisions setting forth the limits of the 
NRC’s personal jurisdiction, it is clear 
that the 1954 Act authorizes the 
Commission to promulgate its personal 
jurisdiction regulations within its 
discretion in order to effect the purposes 
of the Act.

Section 161b authorizes the 
Commission to exercise very broad 
powers to protect the public health and 
safety from radiological hazards. The 
section authorizes the Commission to 
impose orders on entities that engage in 
particular activities—without regard to 
the nature of the entities, as the 
Commission deems necessary or 
desirable. When an entity takes part in 
activities specified in section 161b, then 
section 161b authorizes the NRC to 
regulate that entity; whether an 
individual holds an NRC license or not 
is irrelevant to this inquiry. Similarly, 
section 161i authorizes the Commission 
to issue orders in its discretion (“as it 
may deem necessary”) to exercise 
regulatory power over (“to govern”) 
activities “authorized pursuant to this 
Act”, and does not specify entities (e.g., 
licensed or unlicensed) over which such 
power may be exercised. Section 161o
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authorizes the Commission to require by 
order such reports “as may be necessary 
to effectuate the purpose of [the 1954] 
Act", again not limiting the 
Commission’s jurisdiction to a particular 
class of entities. By the terms of section 
161, the reach of the Commission is not 
confined to those who hold licenses 
from the Commission.

Comment: Some commenters argued 
that the cases cited in the 
Supplementary Information discussion 
for the proposed rule do not support the 
proposition that the NRC’s jurisdiction 
to issue orders extends beyond the 
entities which hold licenses from the 
Commission.

Response: As noted in the 
Supplementary Information discussion, 
there are few court cases dealing with 
the scope of general authority granted to 
the NRC. The cases cited for the 
proposition that the NRC’s jurisdiction is 
uniquely broad and flexible deal with 
“subject matter” jurisdiction of the NRC 
and not with “personal” jurisdiction, but 
are nevertheless supportive of the view 
that the NRC’s personal jurisdiction is 
broad.

Where Congress does not include 
statutory provisions governing in 
personam jurisdiction, it is appropriate 
to look to the scope of subject matter 
jurisdiction in order to determine the 
scope of in personam jurisdiction. Since 
Congress did not include any specific 
personal jurisdiction provisions in the 
1954 Act, or any limitations on such 
jurisdiction, the NRC is authorized to 
assert its personal jurisdiction over 
persons based on the maximum limits of 
its subject matter jurisdiction. The 
agency’s personal jurisdiction is 
established when a person acts within 
the agency’s subject matter jurisdiction.

While some commenters discount the 
relevance of the cited cases because 
they concern the application of the 
Commission’s authority to license 
entities, the context in which the cases 
arose does not diminish the courts’ 
conclusions that the Commission's 
authority is uniquely broad and flexible. 
The cases presented support the 
statement that the NRC’s statutory 
authority is exceptionally broad.
Although the cases do not deal directly 
with the narrower point presented 
here—whether the NRC’s ordering 
authority under section 161 deals with 
nonlicensees—there are no cases 
directly on that point.

As for Reynolds v. United States, 286 
F.2d 433 (9th Cir. 1960), cited by some 
commenters as directly in conflict with 
the NRC’s position, that case in fact 
does not undercut the NRC’s position 
that it may exercise jurisdiction over 
unlicensed entities. As the

Supplementary Information discussion 
points out, the issue in Reynolds was 
whether section 161 applied to the 
activities of the Commission itself. In 
discussing this issue, the court 
contrasted the activities of the 
Commission to the activities of private 
industry or licensees, and concluded 
that “[activities] authorized pursuant to 
this Act”, to which section 161i refers, 
are “those activities of private industry 
authorized by the Atomic Energy 
Commission” pursuant to the various 
provisions of the Act. 236 F.2d at 438 
(emphasis in original). The holding in 
Reynolds is not that section 161i applies 
only to licensees; the holding is that 
section 161i does not apply to the 
Commission’s own activities. 
Accordingly, Reynolds does not stand 
for the proposition that the Commission 
lacks jurisdiction over any person who 
engages in conduct within the 
Commission’s subject matter jurisdiction 
unless that person is licensed.

Reynolds involved the validity of a 
regulation issued by the Commission to 
bar U.S. citizens from entering a 390,000 
square mile "danger area” surrounding 
testing grounds being used by the 
Atomic Energy Commission to conduct 
nuclear tests. The regulation was 
purportedly issued under section 161i, 
and violation of the regulation was a 
felony, pursuant to section 223. In 
deciding whether the trespass regulation 
was authorized, the court focused on the 
purpose of the 1954 Act—“to provide for 
increased private participation in the 
atomic energy program * * 286 F.2d
at 436. The court repeatedly noted that 
the 1954Act provides in numerous 
sections that "private parties shall be 
subject to safety and security 
regulations enacted by the 
Commission”, id. at 438; that the 1954 
Act gives the Commission power to 
“authorize private industry” to 
participate in the development of 
peaceful uses of atomic energy, id. at 
435; and that section 161i was “designed 
to allow Commission regulation of that 
private activity.” Id. at 441. While the 
court tended to use “private parties” 
and “licensees” somewhat 
interchangeably, the words are dicta in 
terms of the holding of the case, namely, 
that section 161i does not apply to the 
Commission’s own activities.

Moreover, the court in Reynolds was 
influenced by the fact that in 1958, two 
years after the enactment of section 
161i, Congress enacted an amendment 
granting the Commission power to deal 
with trespasses, accompanied by a 
Congressional statement that the 
Commission did not previously have 
such authority. Congress provided that 
violation of this regulation was a

misdemeanor. While the Commission 
argued that the 1956 amendment was 
intended to deal only with simple 
trespass while the regulation 
promulgated under section 161i dealt 
with trepass involving dangers to health 
or security, the court rejected this 
argument, reasoning that section 161i 
was designed to allow Commission 
regulation of private participation in the 
nation’s atomic energy program, and not 
to permit regulation of the Commission’s 
own activities. Consistent with 
Reynolds, therefore, the amendments 
here promulgated focus on the 
regulation of private industry.

As for the FCC cases cited in the 
Supplementary Information in support of 
the proposition that the FCC’s ordering 
authority is necessarily broad, the 
commenters do not dispute the 
Commission’s statement that the FCC’s 
enabling statute is analogous to section 
161i(3). Rather, since several of the cited 
decisions concern the FCC’s rulemaking 
and ordering authority with regard to its 
licensees, as opposed to unlicensed 
persons, the commenters would dismiss 
their relevance. This conclusion is 
misplaced; the cases support the general 
principle for which they are cited. 
Moreover, one of the cases, United 
States v. Southwestern Cable, 392 U.S. 
157 (1968), specifically deals with 
agency ordering authority over 
unlicensed entities.

In Southwestern Cable, it was held 
that the FCC’s ordering authority under 
section 154i of the Federal 
Communications Act, an enabling 
statute which in many ways is 
analogous to the 1954 Act, extended to 
unlicensed persons if those persons 
were engaged in activity that fell within 
the FCC’s subject matter jurisdiction.
The Court found that the FCC was 
authorized to issue an order to a CATV 
system to stop activities having adverse 
effects on FCC licensees, even though 
the FCC did not require CATV systems 
to be licensed. The court reasoned that, 
in the absence of compelling evidence 
that Congress intended otherwise, 
administrative action imperative for an 
agency’s ultimate purposes should not 
be prohibited.

The commenters attempt to 
distinguish Southwestern Cable on the 
grounds that the activity involved in that 
case did not require a license, while in 
the NRC’s case the conduct of the 
individual is directly related to an 
activity which clearly is subject to NRC 
licensing under the Act. In contrast to 
the belief of the commenters, this 
distinction aigues in favor.of the NRC 
position, and not against it, since the 
activity at issue here is subject to
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licensing, a more rigorous form of 
regulation than that envisioned by the 
FCC. In South western Cable, the 
unlicensed CATV system which the 
Supreme Court found subject to FCC 
regulatory authority had not violated 
any statutory provision or regulatory 
requirement.

The commenters also noted that in 
Southwestern Cable, the Court upheld 
regulatory authority over the then new 
communications technology of CATV, 
while the NRC is seeking direct 
regulatory authority over established 
industry participants who have been in 
existence since the industry began. 
However, upon analysis, the link 
between such unlicensed participants 
engaged in an area subject to the NRC’s 
regulatory authority is more direct than 
the link between the FCC’s statute and 
an industry not even in existence at the 
time of the enactment of that statute.
The commenters err in stating that these 
unlicensed persons would “suddenly” 
be subject to direct regulatory 
enforcement authority; these persons 
have always been subject to direct 
enforcement authority under the statute, 
although the NRC has not, until now, 
seen the need to exercise that authority 
through implementing regulations. 
Moreover, these persons have always 
been subject to indirect regulatory 
enforcement, since the Commission has 
exercised its authority over licensees by 
issuing orders that may have an 
immediate adverse impact on 
unlicensed individuals. The Commission 
believes that it will be more effective to 
exercise its statutory authority to 
protect public health and safety by 
direct means rather than indirect means.

Comment: Section 206 of the Energy 
Reorganization Act of 1974, as amended, 
(the 1974 Act) subjects to NRC 
regulation the conduct of unlicensed 
persons engaged in specifically-defined 
activities that do not require a license. 
Section 206(a) is specifically limited to 
directors and officers of NRC licensees 
and of vendors, contractors, and 
suppliers, and not to all individual 
employees of those persons. In the view 
of the commenters, this represents an 
expansion of NRC jurisdiction beyond 
the authority conferred in the 1954 Act; 
section 206 would have been 
unnecessary if the NRC’s then existing 
authority included the authority to 
“demand” information from and 
penalize the directors and responsible 
officers of contractors and vendors of 
licenses. Moreover, in the discussion 
accompanying the promulgation of a 
1983 amendment to part 2, the 
Commission stated that, “[i]n general, 
the Commission’s regulatory authority is

limited to NRC licensees or persons who 
are required to obtain a license * *

Similarly, section 210 of the 1974 Act, 
the “whistleblower” protection statute, 
authorizes the NRC to regulate the 
conduct of unlicensed employees 
engaged in specified activities. Section 
210 would not have been necessary had 
the NRC already possessed authority to 
issue orders to any person engaged in an 
activity that could affect nuclear safety. 
Therefore, with the enactment of 
sections 206 and 2 19  of the Energy 
Reorganization Act, the Congress 
extended the Commission’s authority to 
include nonlicensees as well as 
licensees, but only in these specifically 
delineated circumstances.

Response: The Commission views 
section 206 as a mandate to the AEC to 
exercise its authority to require 
reporting of safety defects, and not an 
expansion of existing authority. There is 
only one sentence on the purpose of 
section 206 in the Conference Report: 
“Generally [section 206] is directed 
toward assuring that the Commission 
has prompt information concerning 
defects in major components of facilities 
subject to licensing which would create 
a substantial safety hazard.” H.R. Rep. 
No. 1445, 93 Cong., 2d Sess. 37 (1974),
U.S. Code Cong. & Admin. News 1974, p. 
5550. Section 206 was enacted by the 
Congress in response to an increase in 
safety defects, to emphasize the need for 
prompt identification of deficiencies at 
all levels of facility construction, 
including components supplied by 
vendors. Citing the fact that component 
failures accounted for more than half of 
the abnormal occurrences reported to 
the AEC in 1973, the Congress 
determined to provide, specifically, for 
the reporting of safety defects and 
noncompliance. Section 206 emphasizes 
the importance of prompt reporting. This 
section should not be read as an 
extension of AEC authority, but rather 
as a mandate by the Congress that the 
AEC must exercise its authority to 
compel prompt reporting by both 
licensees and vendors. By including the 
provisions in section 206, the Congress 
intended to "upgrade the system of 
detecting and anticipating the defects 
that increasingly have plagued” the 
industry. S. Rep. No. 93-980,93 Cong., 2d 
Sess. 67 (1974), U.S. Code Cong. & 
Admin. News 1974, p. 5528. The 
Commission reads the statement in the 
Senate Committee Report that there is 
no “similiar provision” in the 1954 Act 
as just that—i.e., there is no similar 
provision specifically requiring such 
reporting—and not as a statement that 
there is no authority in the 1954 Act to 
require such reporting. Section 206(a)

limits the civil penalty liability of 
individuals to individual directors and 
responsible officers of firms who 
knowingly or consciously fail to report 
as required, and does not otherwise 
address the NRC’s enforcement 
authority.

Evidence that Congress did not 
expand the NRC’s jurisdiction when it 
enacted section 206 is found in section 
206(c), which requires the posting of that 
section’s reporting requirements on the 
premises of any facility “licensed or 
otherwise regulated pursuant to the 
Atomic Energy Act of 1954, as 
amended.” Surely, Congress did not 
intend to exempt vendors from this 
requirement, since the section was 
aimed at notification by vendors of 
defects. Thus, section 206, itself reflects 
the congressional view that vendors are 
subject to Atomic Energy Act 
jurisdiction and rebuts the commenters’ 
argument that section 206 expanded 
NRC’s jurisdiction. Consistent with 
section 206(c), the Commission, in 10 
CFR part 21, has interpreted this posting 
requirement to include vendors. See 10 
CFR 21.2, 21.6. Almost without 
exception, since the part 21 regulations 
were first imposed, vendors have 
complied with the posting requirements 
of § 21.6 by posting on their premises 
copies of the documents specified in that 
section.

Even if one were to view section 206 
as a Congressional extension of 
Commission authority, it does not follow 
that the Commission’s authority prior to 
the enactment of section 206 was limited 
to licensees, as the commenters argue. 
The 1954 Act, in its broadest sense, 
authorized the creation of a civilian 
nuclear power industry, and conferred 
uniquely broad and flexible authority on 
the Commission in order to carry out the 
purposes of the 1954 Act. As discussed 
above (in response to the comment 
concerning the statutory basis to 
support the issuance of orders to 
unlicensed entities), the provisions of 
sections 161b and 161i of the 1954 Act 
authorize the Commission to issue 
orders and otherwise regulate persons 
based on their involvement in specified 
activities; this authority is not based on 
whether such persons hold licenses. 
Similarly, section 161o authorizes the 
Commission to require such reports “as 
may be necessary to effectuate the 
purposes of this Act”, again not limiting 
the Commission’s jurisdiction to a 
particular class of persons.

Sections 206 (c) and (d) also grant the 
NRC authority to require contractors 
and vendors to post the notices required 
by section 206 and to conduct 
“inspections and other enforcement
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activities” as needed to ensure 
compliance with section 206. Prior to the 
enactment of section 206, the 
Commission’s inspection of contractors 
and vendors was conducted under 
authority derived from the licensee; AEC 
would request the licensee to instruct its 
vendor to permit Commission inspectors 
to enter the vendor premises and 
inspect. The legislative history of 
section 206 is sparse, but the 
commenters argue (supported by their 
view of Reynolds v. ¿7.5.) that because 
the 1954 Act does not grant any 
authority over contractors and vendors 
as such, inspection of vendor records or 
premises could not assist the 
Commission in exercising any statutory 
authority and is therefore not 
authorized. This view is inconsistent 
with the broad authority provided by the 
Act in sections 161 b, i, and o, as 
described above, since it has always 
been recognized that licensees in many 
areas must rely on vendors and 
contractors whose actions can impact 
on the public health and safety.
However, if the 1954 Act.were to be 
read with the suggested limitation, it 
would still have no impact on the 1954 
Act’s ability to regulate individuals 
engaging in “hands on” activities at a 
facility or who are direct participants in 
an activity subject to NRC licensing 
authority (e.g., industrial use, medical 
use), since the 1954 Act contains a broad 
grant of authority over “any activity” 
authorized pursuant to that statute.

In conclusion, even if one were to 
determine that section 206 conferred 
new reporting authority over individual 
officers and directors of vendors and 
their firms, it should not be inferred that 
authority under section 161 was lacking 
over other individuals engaged in 
activities subject to the Commission’s 
jurisdiction, such as employees of 
licensees and anyone performing 
services at a licensee site. Rather, if 
section 206 is viewed as an extension of 
jurisdiction, it should be viewed at most 
as an extension to include reporting by 
contractors and vendors. To view 
section 206 as suggested by the 
commenters would lead to an 
incongruous result: individual officers 
and directors of private, commercial 
business (i.e., vendors and contractors) 
who may only be tangentially involved 
in licensed activities, could be held 
personally liable for their actions, while 
individuals employed full-time by 
entities engaged in licensed activities 
(e.g., a medical technician who covers 
up a serious overdose of radioactive 
material to a patient) would be beyond 
the reach of the Commission.

As for the Commission’s 1983 
statement when it amended its 
regulations to enable it to issue a notice 
of violation to any person subject to the 
jurisdiction of the Commission, that “(i]n 
general, the Commission’s regulatory 
authority is limited to NRC licensees or 
persons who are required to obtain a 
license * * the Commission stated 
clearly at that time that its legal 
authority extended to non-licensees. The 
Commission went on to note that 
“person” is broadly defined in 10 CFR 
2.4(o), that the Commission’s authority 
to issue notices of violation to non
licensees is not limited to section 206 of 
the Energy Reorganization Act and part 
21, and that the Commission would issue 
notices of violation against non- 
licensees “in appropriate cases when 
requirements directly imposed upon 
non-licensees are violated.” The rule on 
deliberate misconduct directly imposes . 
requirements on non-licensees, and the 
Commission may issue notices of 
violation to, or take other appropriate 
enforcement action against, non
licensees for violation of those 
requirements.

Section 210 of the 1974 Act authorizes 
the employees of NRC licensees and 
applicants, and of their contractors and 
subcontractors, to take their grievances 
to the Secretary of Labor in instances 
where they feel they have been 
retaliated against for raising safety 
concerns. The Senate floor manager of 
the 1974 Act explicitly warned against 
drawing any inference from the new 
legislation that the Commission 
previously lacked authority to 
investigate alleged acts of 
discrimination or to take appropriate 
action. In urging his colleagues to accept 
the amendment, he said that

* * * While new Section 210 of the Energy 
Reorganization Act of 1978 provides the 
Department of Labor with new authority to 
investigate an alleged act of discrimination in 
this context and to afford a remedy should 
the allegation prove true, it is not intended to 
in any way abridge the Commission's current 
authority to investigate an alleged 
discrimination and take appropriate action 
against a licensee-employer, such as a civil 
penalty, license suspension or license 
revocation. Further, the pendency of a 
proceeding before the Department of Labor 
pursuant to new Section 210 need not delay 
any action by the Commission to carry out 
the purposes of the Atomic Energy Act of 
1954.

124 Cong. Rec. S15318 (daily ed. Sept. 18, 
1978) (remarks of Senator Hart). These 
remarks refute the argument that 
Congress passed section 210 because it 
thought the Commission lacked 
investigatory authority.

Comment: Section 234 of the 1954 Act, 
cited in the Supplementary Information 
discussion for the proposed rule, does 
not provide support for the NRC’s 
jurisdiction to issue orders directly to 
unlicensed individuals.

Response: As stated in the 
Supplementary Information, the 
proposed changes concerning willful 
misconduct are made under the 
authority of sections 161b and i and the 
licensing provisions enumerated in 
section 234a. Section 234 itself is not 
relied on as conferring jurisdiction to 
issue orders.

Comment: Two commenters 
expressed concern over the 
Commission’s intention to exercise 
jurisdiction over an entity that held a 
license or was otherwise engaged in 
licensed activities at the time of the 
conduct in question, but that no longer 
holds a license oris so engaged. One 
commenter felt the Commission lacked 
such jurisdiction if the entity was no 
longer “actively connected” with the site 
and had not indicated an intent to 
continue using licensed materials, and 
that trying to reach such entities went 
beyond doing what is "necessary” to 
protect health to what is merely 
desirable. This commenter also felt that 
Southwestern Cable provides no support 
for the NRC position because that case 
involved companies actively engaged in 
activities, rather than persons no longer 
so engaged. The other commenter was 
concerned with the potential for abuse 
due to a lack of a time frame or criteria 
for such action.

Response: Section 161i provides broad 
authority to issue orders as the 
Commission deems necessary to govern 
any activity authorized pursuant to the 
Act. A person who is no longer engaged 
in licensed activities is not beyond the 
reach of the NRC’s jurisdiction 
concerning conduct engaged in while 
that person held a license, simply due to, 
for example, the passage of time, the 
fact that the person no longer holds a 
license, or the fact that the person has 
abandoned the site. Accountability for 
acting in accordance with a license or 
Commission requirements in effect 
during the period of a license does not 
disappear upon expiration or 
termination of that license and the 
Commission’s authority extends to such 
persons when necessary or appropriate 
to protect the public health and safety. 
See, e.g., Nuclear Engineering Co. 
(Sheffield, Illinois Low-Level 
Radioactive Waste Disposal Site), CLI- 
79-6,9 NRC 673 (1979). The issues of 
retroactivity of regulations promulgated 
after the expiration of a license is not 
addressed in this rule.
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Southwestern Cable does not turn on 
the timing of the activity in which the 
entities were engaged; it is the adverse 
effect on the regulated activity that gave 
rise to the FCC’s assertion of 
jurisdiction. Arguably, an adverse effect 
can be equally severe when the activity 
has been engaged in some time in the 
past. If an activity (e.g. CATV) that does 
not require licensing is subject to 
regulatory authority, a fortiori an 
activity covered by a license that has 
subsequently expired (i.e., former NRC 
licensees) is subject to regulatory 
authority for matters arising out of 
activity engaged in during die period of 
the license.

In exercising its authority in this area, 
the Commission intends to apply a rule 
of reason and to concentrate on matters 
of potential significance.

Comment: With regard to willful 
misconduct that does not involve an 
actual violation of NRC rules, but that 
causes the NRC to lose reasonable 
assurance, several commenters were 
concerned that the provision is too 
broad in scope and needs further 
definition to avoid an unacceptable 
level of uncertainty as to the 
enforcement process. Others stated that 
there is no basis for taking enforcement 
action against anyone for conduct that 
does not violate a specific regulation or 
other law, questioning how such 
conduct can be improper in any way.

Response: The Commission has 
redrafted the rule to delineate with 
specificity both the kinds of persons 
who are encompassed by the rule (i.e., a 
licensee, an employee of a licensee, and 
other specified persons and their 
employees who knowingly provide 
“components, equipment, materials, or 
other goods or services that relate to a 
licensee’s activities subject to this part”) 
and the kind of conduct that would 
subject that person to enforcement 
action (deliberate misconduct, or 
deliberate submission of materially 
incomplete or inaccurate information).

These changes in the final rule were 
made to make clear that the person who 
is subject to this rule must have 
reasonable knowledge that his or her 
actions are related in some manner to 
an activity subject to NRC regulations.
In situations involving deliberate 
misconduct, enforcement action is 
limited to cases where the person either 
deliberately engages in conduct that 
causes a violation by a licensee or that, 
but for detection, would have caused a 
violation by a licensee. If a person with 
the requisite knowledge intentionally 
acts in a way that causes, or that, but for 
detection, would have caused, a licensee 
to be in violation of an NRC 
requirement, that person is now on

notice that he or she may be subject to 
individual enforcement action. Similarly, 
if a person with the requisite knowledge 
deliberately provides false information 
to the NRC, a licensee, or a contractor or 
subcontractor of the same, that person is 
on notice that he or she may be subject 
to enforcement action, according to the 
terms of the regulation.

In the above cases, the person knows 
he or she is acting in an area that relates 
to a licensee’s activities subject to NRC 
regulations. For situations that do not 
actually result in a violation by a 
licensee, anyone with the requisite 
knowledge who engages in deliberate 
misconduct as defined in the rule has 
the requisite intent to act in a manner 
that falls within the NRC’s area of 
regulatory concern. The fact that the 
action may have been intercepted or 
corrected prior to the occurrence of an 
actual violation has no bearing on 
whether, from a health and safety 
standpoint, that person should be 
involved in nuclear activities. Similarly, 
a person with the requisite knowledge 
who deliberately provides false or 
inaccurate information that is material 
to the NRC presents a health and safety 
concern within the NRC’s regulatory 
sphere.

The modifications, as described 
above, to the final rule have been made 
to alleviate concerns over the rule’s 
scope. To further alleviate concerns, 
examples of specific situations covered 
by the rule are set forth in the statement 
of considerations. The situations that 
are not covered by the final rule will 
continue to be subject to enforcement 
action against licensees that may impact 
the individual.

Comment• Several commenters 
expressed the view that the absence of 
hearing rights to recipients of “Demands 
to Show Cause”, and to the interested 
public, is a denial of due process. Many 
felt that a Demand to Show Cause is not 
preliminary to, but part of, an 
enforcement proceeding, and to 
characterize it as preliminary is 
misleading; it both alleges violations or 
wrongdoing, and it requires admissions 
and denials under oath. Adoption of the 
proposed rule, as it relates to a Demand 
to Show Cause, would create a situation 
wherein the potential exercise of the 
NRC’s authority is without reasonable 
bounds, contrary to law and in violation 
of constitutionally protected rights.

Response: The Commission believes 
that this viewpoint results from a 
misunderstanding of the nature of a 
Demand to Show Cause. A Demand to 
Show Cause is preliminary in the sense 
that the Commission only is requiring 
information in order to determine 
whether enforcement action against the

subject of the Demand is warranted. 
However, the Commission has decided 
to address this concern in its final rule 
by deleting the use of the term Demand 
to Show Cause, which several 
commenters appear to have confused 
with an Order to Show Cause, and using 
instead a Demand for Information, a 
pre-enforcement document which the 
Commission has been utilizing for 
several years. With respect to 
unlicensed persons, the final rule 
provides that a response to a Demand 
for Information is not required of the 
person to whom it has been issued. With 
these modifications, the final rule should 
not give rise to the same expressions of 
constitutional concern.

Accordingly, in situations where the 
Commission seeks information in a pre
enforcement context, the Commission 
has decided to codify in § 2.204 of the 
final rule the use of a “Demand for 
Information.” The Commission routinely 
has issued Demands for Information to 
licensees in order to determine whether 
to initiate an enforcement action. The 
use of these documents has not given 
rise to expressions of due process 
concerns. As with the proposed rule, the 
purpose of the Demand for Information 
is to gather information that can be 
evaluated before the Commission 
determines whether it must take action 
against an individual or other entity.
The Demand for Information will set 
forth the basis for the need for 
information, and will require, as to 
licensees only, an answer that 
"specifically admit[s] or den[ies] each 
allegation or charge made * * A 
nonlicensee who receives a Demand for 
Information will be given the 
opportunity, should the nonlicensee 
choose not to respond, to tell the NRC 
why it believes a response is 
inappropriate and why die Demand 
should not have been issued. The use of 
this document is intended to provide an 
opportunity for the recipient to set forth 
any information it wishes to bring to the 
attention of the Commission in advance 
of a possible enforcement proceeding.

While Section 189 of the Act provides 
for the granting of a hearing in 
connection with proceedings to modify, 
suspend or revoke a license, neither the 
1954 Act nor the Administrative 
Procedure Act requires a hearing in 
connection with a document which 
requires only the submission of 
information. The final rule, as revised, 
does not eliminate any hearing rights 
afforded under the statutory provisions 
of the 1954 Act; rather, it continues those 
rights. See § 2.202 (a)(3). Once the NRC 
has made a decision that it is necessary 
to take action against an entity, an
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opportunity for hearing is provided to 
challenge the action and, except when 
required for public health and safety 
reasons or if the violation is willful, that 
hearing precedes the effectiveness of the 
order. See § 2.202 (a)(5).
2. Privacy Act Considerations

Comment: Two commenters suggested 
that collection, maintenance, and 
distribution of the names of unlicensed 
persons subject to NRC enforcement 
orders would be inconsistent with the 
NRC’8 other statutory obligations, like 
the Privacy Act, but did not expound 
further.

Response: While the Commission 
stated in the Statement of 
Considerations accompanying the 
proposed rule that the Commission 
intended to distribute periodically a 
compilation of orders issued under the 
rule, distribution of such a document is 
not part of this rulemaking. However, 
the Commission has decided to address 
the comments relating to a “list” herein.

The Privacy Act, 5 U.S.G. 552a, was 
enacted to protect individuals against 
unwarranted invasions of their privacy 
stemming from Federal agencies’ 
collection, maintenance, use, and 
disclosure of personal information about 
them. Further, “the Privacy Act governs 
the responsibilities of federal agencies 
in the disclosure of, access to, and 
content of their records concerning 
individuals.” BBCA, Inc. v. United 
States, 630 F. Supp. 349, 348 (D. Minn. 
1986); see also 5 U.S.C. 552a(b).

For purposes of the Privacy Act, in 
analyzing the issue of whether 
information may be collected, the initial 
consideration is whether the information 
is of the type that an agency may 
maintain under a system of records. 
Under the Privacy Act, a system of 
records is to be maintained with only 
that “information about an individual 
(which) is relevant and necessary to 
accomplish a purpose of the agency 
(that) is required to be accomplished by 
statute or Executive order of the 
President.” 5 U.S.C. 552a(e)(l). The 
statute under which the NRC derives its 
authority in this case is the 1954 Act.

As set forth above, sections 161b and 
161i of the 1954 Act provide broad 
ordering authority and, as relevant here, 
section 161o authorizes the Commission 
to order reports as may be necessary to 
effectuate the purposes of that Act. 
Maintenance of a Privacy Act system of 
records containing the names of 
individuals subject to NRC enforcement 
orders is relevant and necessary to 
accomplish the purposes of the 1954 Act. 
Therefore, the new NRC regulations are 
in accord with the requirements of the 
Privacy Act.

The Privacy Act also requires an 
agency that maintains a system of 
records to ensure that all records used 
by the agency in making any 
determination about an individual be 
maintained with such accuracy, 
relevance, timeliness, and completeness 
as is reasonably necessary to assure 
fairness to the individual in the 
determination. 5 U.S.C. 552a(e)(5); see 
also S. Rep. No. 93-1183 and H. Rep. No. 
93-1416, 93d Cong., 2d Sess., reprinted in 
1974 U.S. Code Cong. & Admin. News 
6917; National Treasury Employees 
Union v. IRS, 601 F. Supp. 1268 (D.D.C. 
1985).

Maintaining a list of individuals to 
whom orders have been issued will 
comply with these requirements. The 
NRC’s new regulations provide for a full 
range of due process guarantees 
associated with an order being issued 
against an unlicensed person. 
Specifically, the unlicensed person 
would be provided the same type of 
adjudication process that is currently 
provided, under the 1954 Act, for 
licensees. See 10 CFR 2.202(a)(3).

The Privacy Act does not prohibit the 
creation of a list; it simply mandates 
that if a list is created, it will be done 
under certain strict rules and will 
provide a great measure of protection 
for the individuals subject to it by 
providing the individual greater control 
over the gathering, disclosure and 
accuracy of information collected about 
him or her. See Parks v. IRS, 618 F.2d 
677 (10th Cir. 1980); M iller v. U.S., 630 F. 
Supp. 347 (E.D.N.Y. 1986). It does this by 
affording the individual the means of 
ascertaining and ensuring that the 
agency’s records contained within a 
system of records are proper and 
accurate. The individual has a right of 
access to the information compiled by 
the agency and to seek correction of 
inaccuracies contained therein. See 5 
U.S.C. 552a(d)(2).

As is currently the procedure for 
licensees subject to an enforcement 
order, an order against an unlicensed 
individual will be published in the 
Federal Register and be the subject of a 
press release. See 10 CFR part 2, subpart 
B. Further, it is not until the order has 
been issued and the individual has been 
afforded an opportunity for a hearing, 
that the order issued against him or her, 
and his or her name, is to be included in 
the compilation to be distributed. 
Delaying the inclusion of the order in the 
listing will allow an independent review 
of the staffs action. This will be the 
practice even in the case of immediately 
effective orders. This compilation will 
include only those individuals who are 
currently the subject of an enforcement 
order. Therefore, as the alleged

wrongdoer will be afforded notice and 
an opportunity to clear his or her name 
under the new regulations, there will be 
no violation of the Privacy Act’s 
requirement of ensuring that the 
information in the system of records is 
accurate. See Board o f Regents v. Roth, 
408 U.S. 564 (1972). Following the 
hearing, the order against the individual 
would be included in the compilation 
pending the outcome of any appeal.

The Privacy Act requires that prior to 
information being compiled or disclosed 
by an agency, a system of records and 
the routine uses for which the 
information will be disclosed must be 
published in the Federal Register, in 
accordance with 5 U.S.C. 552a(e)(4)(D) 
and (e)(ll). Further, the Privacy Act 
requires that a routine use not only be 
compatible with, but also related to, the 
purpose for which the record is to be 
maintained. See Privacy Act Guidelines, 
40 FR 28953 (July 9,1975); 5 U.S.C. 
552a(a)(7).

Although implementation of the NRC’s 
new regulations contemplates the 
circulation of a compilation of orders 
issued to unlicensed individuals subject 
to an NRC enforcement order 
(accompanied by a list of the affected 
individuals), the Commission will, prior 
to distributing the compilation, comply 
with the requirements of the Privacy 
Act. The NRC will establish and publish 
in the Federal Register notice of its new 
system of records and the intended use 
of the information in the system. The 
notice will indicate that all individuals 
who have enforcement orders issued 
against them will be the subject of the 
system of records and a routine use of 
these records will be the circulation of 
the compilation and list of those 
persons. One purpose for maintaining a 
list of individuals who have deliberately 
violated an NRC rule or regulation is to 
ensure that the industry is aware of the 
actions of persons working in the 
nuclear field. Therefore, the routine use 
is compatible with the NRC’s reason for 
maintaining the information.

Comment: Four commenters 
expressed apprehension over the 
collection, maintenance, and 
distribution of the names of unlicensed 
persons subject to NRC enforcement 
orders, suggesting that it would be 
tantamount to the creation of a 
“blacklist” and was subject to numerous 
legal infirmities. These commenters did 
not indicate the precise nature of the 
perceived legal impediments.

Response: In order to respond to 
concerns about potential blacklisting, it 
may be helpful to consider what is 
considered objectionable about 
blacklists. Generally, the most
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distasteful aspect of a blacklist is its 
secrecy and, often, the arbitrariness 
with which one may have been included 
on this type of list. Moreover, 
individuals on the list may not be aware 
that they are on it, and thus, they are not 
able to challenge their inclusion on the 
list.

In reviewing the legislative history of 
the Privacy Act, as well as case law on 
the subject of blacklisting, it is clear that 
Congress included section 552a(b) of the 
Privacy Act, which prohibits the 
disclosure of personal data or records, 
to halt the blacklisting of persons who 
did not comply with organizational 
norms. See S. Rep. No. 1183,93d Cong., 
2nd Sess. 6966 (1974). The few court 
cases that have dealt with the 
interpretation of the term “blacklisting" 
in the Federal arena have dealt with 
compiling and circulating a listing of 
persons who do not participate in 
savings bond drives or charity 
campaigns and the listing of results of 
employee tests or performance. These 
lists have been held to violate the 
Privacy Act because disclosure of the 
information was not needed by the 
agency in the regular performance of its 
work and neither was it a subject of the 
agency’s routine uses. See Parks v. IRS, 
supra (IRS personnel files of employees 
who had not pledged to purchase 
government savings bonds were 
supplied for the purpose of a telephone 
campaign for the purpose of soliciting 
their purchase of bonds.)

The purpose of the compilation of 
orders to be distributed by the NRC is 
distinguishable from those cases and the 
meaning given the term “blacklisting" 
by Congress and the courts. First, a 
routine NRC use will be the listing and 
subsequent circulation of the names of 
individuals who have engaged in 
deliberate misconduct, or deliberately 
submitted incomplete or inaccurate 
information, as provided in the rule. 
Second, as described in the Federal 
Register notice, this use would provide 
persons in the nuclear industry with the 
names of individuals who have been 
subject to enforcement action under the 
rule.

It is recognized that these individuals 
may find it difficult to obtain 
employment in the nuclear industry. 
However, the Commission does not 
believe, nor is there any indication, that 
the compiling and circulating of a list of 
unlicensed individuals subject to public 
NRC orders published in the Federal 
Register would constitute an 
impermissible “blacklisting” of those 
persons. As stated above, the NRC’s 
new regulations are in compliance with 
the Privacy Act and, further, the

information to be compiled is being 
accomplished through the statutory 
powers enumerated in the Atomic 
Energy Act.

A regulation that is analogous to the 
NRC regulations is the listing of 
debarred government contractors under 
the Federal Acquisition Regulations, 48 
CFR 9.404 et seq, Under these 
debarment regulations, the General 
Services Administration (GSA) compiles 
and distributes a list of contractors who 
have been debarred, suspended, 
proposed for debarment, or declared 
ineligible by an agency for participation 
in Federal government procurements, to 
all agencies and interested private 
individuals. These debarment 
procedures have been found to satisfy 
the requirements of due process as they 
afford contractors their full due process 
rights, including notice of the charges 
and a hearing. See Old Dominion Dairy 
v, Secretary o f Defense, 631 F.2d 953 
(D.C. Cir. 1980); Gonzalez v. Freeman,
334 F.2d 570 (D.C. Cir. 1964). The listing 
of debarred contractors is distributed to 
protect the Government’s interests. The 
fact that the GSA listing is not 
considered an improper method of 
providing information to the public on 
these ineligible contractors supports the 
principle that the NRC’s list is not an 
improper way to inform the industry and 
to track the movement of individual 
wrongdoers in the nuclear field.
3. Other Comments Based on Legal 
Concerns

Comment: No real basis has been 
established to show that it is necessary 
to issue orders against unlicensed 
individuals or entities. Action against 
licensees for the actions of nonlicensed 
individuals or entities, while indirect, 
can have the same effect as the orders 
contemplated in the proposed rules. 
Moreover, there is no showing that 
repeat violations have occurred or are 
probable, and no evidence is cited to 
substantiate the suggestion that the 
proposed rules would deter the 
misconduct they address.

Response: As pointed out in the 
Supplementary Information 
accompanying the proposed rule, even if 
an unlicensed individual should be 
dismissed by a licensee or ordered 
removed by the NRC because of his 
wrongdoing, the wrongdoer may seek 
other employment in the same field at 
another facility. This may occur without 
the knowledge of the NRC or knowledge 
by the new employer of the employee’s 
prior conduct. Existing regulations do 
not address this problem. In addition, 
willful acts of licensees’ contractors, 
vendors, or their employees have caused 
licensees to be in violation of

Commission requirements. Thus, 
additional enforcement options are 
needed to directly address these 
situations. As narrowed, the rule will 
now address these situations when they 
involve deliberate actions.

As for the possibility of repeat 
violations, in several instances the NRC 
has been faced with situations where 
wrongdoing by an unlicensed individual 
led to a conclusion, for reasons of public 
health and safety, that the individual 
should not be involved in licensed 
activities. However, even when the 
individual is barred from licensed 
activity for the licensee by whom he or 
she has been employed, and even when 
an information notice has been sent to 
all licensees so that they are aware of 
the individual's conduct, there is no 
enforceable prohibition on the 
individual himself or herself that would 
preclude his or her obtaining 
employment in licensed activities at 
another facility. In the absence of an 
order to that individual, there is no 
mechanism, short of issuing orders to 
every NRC licensee barring the 
individual’s employment, to assure that 
the individual does not engage in 
licensed activities for a specified period 
of time. Without the ability to track the 
future employment of individual 
wrongdoers, potential health and safety 
problems may never be detected.

Comment: One commenter suggested 
that the NRC should consider whether 
the licensee should have notice and an 
opportunity to be heard concerning 
orders or demands issued to its 
employees or contractors. The 
possibility exists that an order or 
demand may be issued to a licensee 
employee or contractor without notice to 
the licensee.

Response: The NRC agrees that there 
are situations where it is appropriate to 
afford the licensee notice and 
opportunity to be heard. It is the 
intention of the staff, in the case of an 
order against a licensee’s employee, to 
serve the licensee with a copy of such 
order and consider the licensee’s 
comments. In the case of an order to a 
contractor, if the matter involves a 
particular licensee or licensees, the staff 
intends to serve the licensee(s). Where 
the order to a contractor involves issues 
of generic concern, the decision whether 
to serve licensee(s) will be made on a 
case by case basis. However, all such 
orders will be published in the Federal 
Register.

Comment: There seems to be no 
opportunity for a person whose name 
appears on a list of persons subject to 
an NRC enforcement order to defend
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himself or herself prior to being placed 
on the list circulated by the NRC.

Response: Under both existing and 
proposed § 2.202(a)(3), a licensee or any 
other person adversely affected by an 
order has a right to demand a hearing. If 
a hearing is demanded, even in a case 
where the order is made immediately 
effective (prior to a hearing) because the 
Commission has found that the public 
health, safety, or interest so requires or 
if the violation is willful, it is the 
intention of the NRC to refrain from 
including an order concerning the 
individual in the circulated compilation 
of orders to individuals until the 
evidentiary hearing is concluded.

Comment: One commenter questioned 
the propriety of including proposed 
§ 2.202(f), which requires the procedures 
of § 50.109 to be followed if the order 
involves a backfit. The commenter 
stated that, if an order was necessary to 
ensure adequate protection to the health 
and safety of the public, costs to the 
licensee should not be considered.

Response: The premise for issuing an 
order to remove an individual is that 
there is not reasonable protection to the 
public health and safety if that person is 
allowed to be involved in licensed 
activity. Section 50.109(a)(4)(ii) provides 
that a backfit analysis is not required 
when the regulatory action is necessary 
to ensure that the facility provides 
adequate protection to the health and 
safety of the public. In other cases, a 
backfit analysis may be necessary.

Comment: The term “subject to the 
jurisdiction of the Commission” is not 
clearly defined. A person accused of 
interference with required licensee 
performance should be tried in a court 
of proper civil or criminal jurisdiction 
and the NRC should not attempt to 
usurp the role of the courts.

Response: Under Federal statutes, the 
NRC has the responsibility to protect the 
public, the common defense and 
security, and the environment 
(collectively referred to here as public 
health and safety), from hazards that 
might arise from the material and 
facilities which it regulates. The 
enforcement program of the NRC is 
designed to fulfill these responsibilities 
by ensuring compliance with NRC 
requirements, obtaining prompt 
correction of violations and adverse 
conditions affecting safety, encouraging 
improvement of licensee performance, 
and deterring future violations. In 
contrast, criminal prosecutions for 
willful violations of NRC requirements 
are the responsibility of the Department 
of Justice (DOJ). Criminal prosecutions 
provide an additional tool to assure 
compliance and to deter future 
violations.

Enforcement actions within NRC 
authority include license, revocations, 
suspensions and modifications, cease 
and desist orders, civil penalties, and 
notices of violation. The NRC has the 
authority to take such action as it deems 
necessary to protect the public health 
and safety, including the authority, 
when appropriate, to take immediate 
action. The DOJ has the responsibility to 
determine whether to institute criminal 
prosecution for willful violations of all 
Federal statutes, including the Atomic 
Energy Act of 1954, as amended. Thus, 
both the NRC and DOJ have authority 
and responsibility to take action for 
certain violations that may arise out of 
the same factual matters. Coordination 
of these matters is provided for in a 
Memorandum of Understanding 
between the NRC and DOJ. See 55 FR 
50317 (December 14,1988). In some 
cases, it may be appropriate for the NRC 
to stay its hand pending a criminal 
prosecution. In other cases, the public 
health and safety may require 
immediate NRC action that could impact 
a potential criminal prosecution. By 
acting to protect the public health and 
safety, the NRC is simply fulfilling its 
statutory mandate.

It should be remembered that when 
the NRC acts to protect the public health 
and safety by instituting a proceeding to 
modify, suspend, or revoke a license, 
hearing rights attach. In that way, the 
affected party receives the process to 
which it is due, and the NRC is not 
“usurping” the party’s hearing rights.

Comment: The NRC is using the wrong 
evidentiary standard of “preponderance 
of the evidence” for determining 
whether wrongdoing has occurred such 
that an order should be issued against 
an individual. Citing Inquiry Into Three 
Mile Island Unit 2 Leak Rate Data 
Falsification, LBP-87-15, 25 N.R.C. 671
(1987) , a ff’d, CLI-88-2, 27 N.R.C. 535
(1988) , the commenter believes that in 
cases against individuals, where 
findings can cause serious injuries to 
reputation, the evidence must be "clear 
and convincing".

Response: The preponderance of the 
evidence standard is the one 
customarily applied in Commission 
proceedings, including proceedings 
against individuals. It is the standard of 
proof prescribed in the legislative 
history of the Administrative Procedure 
Act (APA). Steadman v. Securities and 
Exchange Com’n., 450 U.S. 91, reh. 
denied, 451 U.S. 933 (1981). It is the 
standard applied in cases brought under 
the APA, including, e.g.t those 
proceedings where an agency seeks to 
remove a federal employee for 
misconduct. See, e.g., Hale v. Dep’t o f

Transportation, F.A.A., 722 F.2d 882, 885 
(Fed. Cir. 1985).

In the Leak Rate Data Falsification 
case the Board departed from that 
standard because of the unique 
circumstances of that case. In 
determining that it would use the "clear 
and convincing” standard for some, but 
not all issues, the Board stated that it 
was doing so “as a matter of discretion." 
Id. at 691. The Board's decision to apply 
the “clear and convincing” standard to 
findings of manipulation and 
falsification was based not only on the 
fact that the findings were likely to have 
strong reputational impacts, but also on 
the fact that those findings involved the 
most serious memory difficulties in the 
proceeding due to the fact that the 
proceeding was conducted some 7 to 8 
years after the incidents giving rise to 
the inquiry, due to circumstances 
beyond the Board's control.

As a result of this comment, the 
Enforcement Policy, which states that 
“An enforcement action (involving an 
individual) will normally be taken only 
when there is little doubt that the 
individual understood, or should have 
understood, his or her responsibility 
* * has been modified. The Policy 
now uses the term “satisfied” rather 
than “little doubt". The previous 
language may have implied an incorrect 
standard of proof expected before taking 
action. What is required is that the staff 
be satisfied that the individual fully 
understood or should have understood 
his or her responsibility.

Comment: One commenter questioned 
the statement in the Supplementary 
Information that “once the proposed 
(part 2) rules are in effect" there will be 
“procedural rules” governing the 
issuance of an order or demand to show 
cause, interpreting this to mean that 
additional procedural rules would then 
be developed.

Response: By this statement, the 
Commission was referring to the 
proposed rules which, when adopted, 
would then constitute the “procedural 
rules” referred to. At this time the 
Commission does not contemplate 
additional procedural rules to implement 
these changes.

Comment: The proposed changes to 
part 2 constitute a backfit under § 50.109 
by imposing the “demand to show 
cause" process, and a backfit analysis is 
required.

Response: The proposed rule change 
is not a backfit, because it does not fall 
into the 10 CFR 50.109(a)(1) definition of 
a backfit, i.e„ it does not impose a 
change to a licensee’s “systems, 
structures, components, or design, * * *
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or design approval * * * or the 
procedures or organization * * V

Moreover, the Backfit Rule has been 
interpreted by the Commission to not 
apply to administrative changes in NRC 
procedure, which is what is being 
modified here. Finally, the amended rule 
does not implicate any policy underlying 
the Backfit Rule.

The Backfit Rule was intended to 
address regulatory stability, that is, once 
the NRC granted regulatory approval to 
conduct an activity, the terms and 
conditions for conducting that activity 
would not be changed without cause. 
Rather than using a Demand to Show 
Cause, the final rule is codifying the use 
of a Demand for Information to which 
licensees have been subject for many 
years. As for the unlicensed individuals 
and entities subject to the rule change, 
no regulatory decision or approval is 
involved per se. Therefore, they have no 
interest protected by the Backfit Rule. 
Moreover, § 50.109 applies only to 
nuclear powerplant licensees, and not to 
anyone else. The commenter did not 
attempt to establish that it applies to 
non-licensed individuals or entities. In 
any event, an order would be issued 
under the rule to a person when integrity 
is lacking as a result of a deliberate 
violation such that there is no longer 
reasonable assurance that the licensee 
will comply with Commission 
requirements with that person involved 
in licensed activities. Such assurance is 
at the heart of the basis for the license. 
Therefore, these orders fall into the 
compliance exception to the backfit rule 
in 10 CFR 50.109(a)(4).

Comment: Two commenters raised the 
issue of Federal preemption. One feared 
that the NRC could prevent a person 
from practicing a State-licensed 
profession, and the other sought 
clarification that the rule would not 
preempt the States’ reserved powers.

Response: The Commission is charged 
with responsibility for protecting the 
public health and safety within its 
jurisdiction, and to the extent that its 
actions preempt state regulatory actions, 
that is an integral and accepted part of 
the Federal system. See, e.g., Pacific Gas 
& Electric Co. v. State Energy Resources 
Conservation and Development Com'n, 
461 U.S. 190 (1983). The NRC will not be 
prohibiting a person from practicing 
what is authorized by state license 
except to the extent that the person’s 
actions involve issues of public health 
and safety in connection with NRC- 
licensed activities.

B. Policy Issues
1. Need for the Rules

Comment: The NRC has not 
demonstrated a need for the Demand to 
Show Cause; there is no suggestion that 
the Commission’s current authority 
under 10 CFR 50.54(f) is unworkable or 
is not available as an enforcement tool 
to respond to actions by unlicensed 
individuals. Further, there is no 
guidance as to how the provisions of 
§ 50.54(f) would be reconciled with 
proposed § 2.204.

Response: As stated in § 50.54(f), that 
rule pertains only to reactor licensees. 
While it is available to obtain 
information from those licensees, it 
cannot be used to elicit information from 
individuals or other entities that do not 
hold a license, or from the Commission’s 
materials licensees. Moreover, while 
§ 50.54(f) and a Demand for Information 
are essentially the same (as to 
licensees), a Demand for Information is 
normally preferred where enforcement 
action is contemplated for violations or 
deliberate misconduct.

Similar provisions for obtaining 
information from licensees exist in other 
parts of the Commission’s regulations 
(e.g., § 30.32(b), § 40.31(b)). The 
Commission believes it is desirable to 
include in the regulations a single 
§ 2.204, which can be used to get 
information from any person subject to 
the jurisdiction of the Commission, 
whether licensed or not, in order to 
determine whether an order should be 
issued.

Comment: There is no need for the 
willful misconduct rule. Some 
commenters see five cases per year as 
insufficient justification. Commenters 
also questioned the benefit to society, 
and the probability of success in 
preventing wrongdoing.

Response: As was pointed out in the 
Supplementary Information to the 
proposed rule, the number of cases 
expected to fall under these provisions 
is numerically small. However, they are 
significant matters, involving serious 
wrongdoing, and the Commission is 
concerned that they pose a distinct 
threat to the safety of the public. Under 
its mandate to protect the public health 
and safety, the Commission believes it 
appropriate to address these dangers, 
even if few in number.

While there can be no guarantee that 
a regulation will be effective in every 
instance, the Commission believes that 
this is the best available way to address 
the problems that have been identified 
in recent years and that expanding its 
options in the enforcement area will 
deter wrongdoing in some instances,

which is a clear benefit to the public 
health and safety.

Comment: One commenter saw no 
need for the rule to apply to licensee 
employees.

Response: The examples referred to 
above involved employees of licensees, 
and it was those cases that 
demonstrated the need for more 
flexibility and led to proposing these 
rule changes.

Comment: There was no showing of 
why the criminal processes not 
satisfactory for dealing with problem 
individuals and, thus, the agency should 
continue to rely on the criminal process.

Response: The NRC refers cases that 
are suspected to involve criminal 
WTongdoing to the Department of Justice 
for consideration for prosecution. 
However, for a variety of reasons, the 
DOJ declines to prosecute many of the 
referred cases. In any event, the 
Commission has the responsibility to 
decide whether a wrongdoer should be 
sanctioned civilly and, in many cases, 
the Commission’s responsibility to 
assure adequate protection of the public 
health and safety requires it to take 
certain action. Even in the few cases 
that are criminally prosecuted, it may be 
appropriate, for example, to limit the 
wrongdoer’s involvement in licensed 
activities for a period of time, for 
example, concurrent with a period of 
probation. In other instances, there may 
be a long period before the criminal 
prosecution takes place, and NRC must 
take prompt action to limit immediate 
threats to public safety. Finally, it 
should be recognized that the civil and 
criminal standards of proof are different.

Comment: There is no basis for saying 
that unlicensed wrongdoers are moving 
about in the industry; there is no 
evidence that current practices in 
checking references are inadequate.

Response: There is clear evidence that 
many persons in the nuclear industry 
move from state to state. For example, 
partially in response to the mobility of 
physicians and other health care 
practitioners, the Congress mandated 
establishment of a National Practitioner 
Data Bank, which opened on September 
1,1990. Also, there is the Physician 
Disciplinary Data Bank operated by the 
Federation of State Medical Boards of 
the U.S. In the nuclear power industry, 
large numbers of outage workers 
regularly go from plant to plant. 
Representatives of organizations formed 
to create data banks of outage workers 
to expedite access authorizations have 
advised that present systems do not 
always reveal that an employee was 
terminated for cause and that reference 
checking is not always adequate.
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Moreover, it is apparent that some 
individuals with specialized training do 
not intend to discard that effort and 
experience, and thus do seek to remain 
within their particular occupational field 
after dimissal or other disciplinary 
action for misconduct. Among recent 
cases, the NRC has found that some 
individual wrongdoers have gone from 
the employment by one licensee to 
another or sought similar employment 
within the industry. Licensees do not 
always provide future employers the 
reason for terminating employees. The 
Commission believes that effective 
deterrence of future threats to safety 
calls for knowing where these 
individuals are so that their employment 
in regulated activities can be closely 
monitored and, if they are held out of 
these activities for a period, knowing of 
their initial return. The orders 
contemplated under the deliberate 
misconduct rule address these concerns.

Comment: An individual’s awareness 
that his or her misdeed would affect the 
employer’s license and thus the 
livelihood of colleagues is a greater 
deterrent than possible NRC action.

Response: This awareness 
presumably exists in the workplace 
today, and is considered beneficial in 
the effort to have licensed activities 
conducted properly and safely.
However, wrongdoing does occur. In the 
Commission’s view, the threat of direct 
action against the individual as well as 
against the licensee employer should 
provide more effective deterrence.
2. Effect on Employment Relationships

Comment: The rule on willful 
misconduct will be a disincentive to 
employment in nuclear industries by 
creating additional stress on workers 
and undermining morale.

Response: The Commission is 
concerned with the potential for the 
perception that the comments raise. 
However, workers are presumed to 
desire to do their job properly. While 
enforcement action is, and will continue 
to be, taken against the licensee for 
violations of regulatory requirements, 
the rule does not apply in cases of 
negligence, honest mistake, or 
ignorance. As discussed above, the 
Commission expects to apply individual 
sanctions only in a very few significant 
or egregious cases. As the rule was 
originally proposed, it would be utilized 
only in those cases involving 
willfullness, defined by Commission 
policy as including deliberate actions 
and those violations resulting from 
careless disregard. In light of the 
comments received and further 
consideration of the desirable scope of 
the rule, the Commission has modified

the rule to apply only to any person who 
engages in deliberate misconduct, or 
deliberately submits incomplete or 
inaccurate information, as provided in 
the rule. Under this narrower rule, the 
range of actions that would subject an 
individual to action by the Commission 
does not differ significantly from the 
range of actions that might subject the 
individual to criminal prosecution. Thus, 
there should be no disincentive to 
properly conscientious workers. If it 
does deter those who would 
intentionally cause a licensee to be in 
violation of regulatory requirements, 
then the rule achieves its purpose.

Comment: Hie proposed rule on 
willful misconduct would interfere with 
employer/employee relationships by 
undermining the authority of 
management and allowing the NRC to 
dictate employment relations. Discipline 
should be left to management.

Response: The current Enforcement 
Policy, 10 CFR part 2, appendix C, in 
section V. E„ points out the close control 
over and limitations on when 
enforcement action will be taken against 
individuals. The Commission has no 
desire to infringe on employer/employee 
relationships and believes that the 
actions that it might take under the rule 
do not, in fact, interfere with those 
relationships any more than the existing 
practice of directing or confirming the . 
removal of an employee found to have 
committed wrongdoing or in some way 
limiting his or her role in licensed 
activities with a given employer. 
Requiring a former employer who is 
called for a reference check to simply 
advise the prospective employer that the 
NRC has issued an order concerning the 
subject individual does not constitute 
interference with the employment 
relationship, as that relationship has 
already ended. For the vast majority of 
matters, discipline is left to 
management. Hie NRC will take action 
only in those relatively rare instances 
where the deliberate misconduct, or 
deliberate submission of incomplete or 
inaccurate information, raises concerns 
about the public health and safety, and 
this is the practice today.
3. Effect on Public and Private 
Expression

Comment: Two commenters thought 
that the proposed rule on willful 
misconduct would interfere with free 
speech, press, and assembly for those 
protesting NRC-lieensed facilities.

Response: There is nothing in the 
proposed (or final) rule that even 
addresses, much less impinges upon, an 
individual’s right to free speech, freedom 
of the press, or the right to peaceful 
assembly. Hie commenters did not

provide any examples as to how in their 
view the rule might impact on these First 
Amendment rights.
4. Better Ways to Address the Problem

Comment: Full enforcement of existing 
rules for vendors who falsify records 
and supply fraudulent parts would 
better address the problem than the 
willful misconduct rule.

Response: There is currently no direct 
requirement as to vendors other than 
part 21, and that only requires reporting. 
This rule establishes specific 
requirements for persons such as 
vendors who engage in deliberate 
misconduct or who deliberately submit 
false information. With this rule, the 
Commission will be able to take action 
against vendors who recognize they are 
servicing nuclear activities and falsify 
records or supply fraudulent parts or 
certificates, when such actions are 
deliberate.

Comment: In access authorization 
procedures, the NRC should provide 
more guidance or promulgate 
requirements for background 
verification, or require disclosure of 
orders.

Response: These ideas, if adopted, 
would only affect reactor licensees, and 
not the many thousands of people 
employed by materials licensees, and 
also would not be adequate to address 
those persons, including corporations 
and partnerships, whose involvement in 
licensed activity must be prohibited or 
needs some measure of oversight or 
restriction. Finally, it would not permit 
the fine timing that can be accomplished 
through individual orders.

Comment: Rather than issuing orders 
to individuals, all that is necessary to 
achieve the NRC’s purpose is to 
distribute, to all licensees, a list of 
orders issued to licensees containing 
restrictions on the activities or 
employment of individuals.

Response: This is not sufficiently 
comprehensive to address the full 
spectrum of expected situations and 
would not necessarily preclude 
potentially dangerous persons from 
engaging in licensed activities. The 
intention of the Commission is to impose 
an obligation directly on the wrongdoer, 
and that can be accomplished only 
through an order directed to that person. 
Further, the cost and other problems 
associated with periodically distributing 
copies of orders to more than 8000 
materials licensees and thousands of 
consultants would be substantial.

Comment: The rule should be 
modified to apply only to willful 
misconduct that significantly affects 
public health and safety.
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Response: The Commission does not 
believe the rule should be narrowed as 
suggested. However, as described 
above, the rule has been narrowed to 
prohibit only deliberate misconduct. 
Deliberate misconduct, by itself, raises a 
significant public health and safety 
concern.

Comment Three other suggestions 
were:

(1) Provide Federal trial before 
imposing penalties,

(2) Apply the willful misconduct rule 
only in cases in which the individual 
admits misconduct, and

(3) Set up a defendant support fund 
for counter-suing NRC officials.

Response: These suggestions are 
rejected for the following reasons, 
respectively:

(1) While there is no provision for a 
Federal trial, an administrative hearing 
may be requested. An administrative 
hearing may be held before or after the 
effective date of the action, depending 
on the circumstances. There is a right to 
appeal the administrative decision to a 
Federal court for its review.

(2) The rule would be easily thwarted 
if it only applied after an individual 
admitted the misconduct.

(3) This is not permitted under current 
law.
5. Method of Implementation

Comment: Under the proposed 
amendments to part 2, the right to issue 
orders and Demands to Show Cause 
would be extensively delegated, 
underscoring the potential for abuse.

Response: The purpose of delegating 
the authority to issue orders and 
demands, as was stated in the 
Supplementary Information, is to avoid 
the need to amend the regulations each 
time the title of one of the currently 
enumerated officials is changed. It is the 
intention of the Commission that the 
authority will continue to be delegated 
to essentially the same small group of 
senior officials enumerated in the 
current rule. These officials are also 
listed in the Enforcement Policy, under 
section VIII. In addition, as provided in 
the Enforcement Policy and noted in the 
next response, the staff will be 
consulting with the Commission before 
acting in many of these cases.

Comment: Some commenters 
expressed concern about widespread 
orders to unlicensed persons, the 
potential for abuse by NRC officials and 
inspectors, false accusations, and a 
general apprehension about judicious 
application of the willful misconduct 
rule.

Response: The Commission 
recognizes, as stated in the statement of 
considerations accompanying the

proposed rule, that enforcement actions 
against individuals are significant 
actions that need to be closely 
controlled and judiciously applied. To 
this end, the staff will consult with the 
Commission before taking action 
directly against unlicensed individuals 
by order, unless the public health and 
safety requires immediate action, and 
will consult with the Commission before 
issuing a civil penalty against an 
unlicensed individual or a licensed 
reactor operator. However, as noted in 
Footnote 4 of the Enforcement Policy, 
civil penalties against individuals are 
not normally issued. Prior notice to the 
Commission will be given on Notices of 
Violation without civil penalties that are 
issued to unlicensed individuals and 
actions taken against other unlicensed 
persons such as corporations or 
partnerships.

Further, the rules provide an 
opportunity to answer any order issued, 
giving the subject person prompt input 
into the process. Subsequently, the 
person has the right to an administrative 
hearing and, if the person is still 
dissatisfied after the hearing, the matter 
may be taken to Federal court. Finally, 
there is an existing mechanism for 
handling complaints of improper NRC 
employee behavior, through requests to 
the NRC Inspector General for 
investigation.

Comment: The system envisioned by 
the NRC will not work because 
individuals will not reveal the existence 
of an order to prospective employers.

Response: The Commission recognizes 
that some individuals may not comply 
with the terms of an order, but believes 
that in many cases a lesson will have 
been learned, and the individual will 
thereafter comply with requirements.
For those who do not, failure to comply 
with an order would be a basis for 
possible civil and criminal enforcement 
action and possibility of such action 
should increase the degree of 
compliance. In addition, licensees may 
be required to divulge the existence of 
the order during reference checks which 
will increase the likelihood that 
prospective employers will be aware of 
the issuance of the order.

Comment: There will be additional 
costs to employers, such as training and 
recordkeeping, in providing past 
employment information.

Response: The rule would only add a 
single fact to whatever information is 
normally given on any former employee 
who was subject to an order that is still 
in effect. This information should be in 
the individual’s personnel file, so the 
burden should be very slight. Of the 
thousands of licensees, this rule would 
probably affect only a handful of

licensees at any time. For personnel 
conducting reference checks prior to 
hiring, the burden amounts to no more 
than good business practice.

Comment: One commenter thought it 
was burdensome on the employer to 
require him or her to inform inquiring 
prospective employers of the existence 
of an order against the former employee 
for an indefinite period of time.

Response: The only burden on a 
former employer is to be aware of 
whether an employee or former 
employee is presently subject to an NRC 
order. Given the small number of orders 
anticipated, it should not pose an undue 
burden on any employer. As to an 
indefinite time, in most cases a specific 
time period will be provided in the 
order.

Comment: Two commenters 
questioned use of “attitude” of the 
individual as a factor in determining 
action to be taken.

Response: The Commission believes 
that in addressing the issue of future 
involvement of an individual in licensed 
activity, where safety is crucial, it is 
proper to consider the individual’s 
attitude toward compliance with safety 
practices and regulations. Recognition 
and admission of past errors indicates a 
more positive attitude than continuing 
denial or hostility, and thus enhances 
the Commission’s reasonable assurance 
that licensed activities will be 
conducted in a manner that protects 
public health and safety. However, 
"attitude” is only one factor and is not 
controlling in the overall determination 
of appropriate action.

Comment: Several commenters 
expressed concern that the rule on 
willful misconduct or some of the 
critical terms in its application are 
vague, overly broad, too subjective, or 
create uncertainty or ambiguity in the 
process. Two of Illese commenters 
maintained that the line between 
"careless disregard” and “negligence” is 
tenuous; one commenter equated the 
terms. A few commenters were 
concerned about the definition of 
"willful misconduct." One commenter 
considered the definition of licensed 
activity to be unworkably vague.

Response: While it is difficult to 
precisely define any of these terms, that 
is also trae of simple negligence and 
other terms used regularly in the law. It 
has been held that careless disregard is 
willful, Steinberg & Son v. Butz 491 F.2d 
988 (2d Cir. 1974), and the Enforcement 
Policy adopts the same standard. 
Willfulness does not include acts that do 
not rise to the level of careless 
disregard, eg., violations caused by 
simple error, misjudgment,
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miscalculation, ignorance, or confusion 
on the part of the individual. The use of 
these terms, that are already used in the 
enforcement program, should not create 
any uncertainty or ambiguity in the 
enforcement process. However, because 
the scope of the proposed rule has been 
narrowed to apply only to deliberate 
acts and not those resulting from 
careless disregard, these comments, to 
the extent that they apply to careless 
disregard, are no longer applicable.

Comment: “Willful misconduct” 
should be redefined to prevent sanctions 
for unknowing violations and “careless 
disregard” should be deleted as it may 
be subject to misinterpretation.

Response: Limiting the rule to 
situations of deliberate acts resolves 
these concerns.

Comment: The rule on deliberate 
misconduct fails to recognize the need to 
treat individuals differently from 
corporations and under different 
procedures.

Response: The proposed rule 
primarily addresses the conduct of 
individuals, but also of vendors. The 
Commission sees no need for different 
rules and believes that the procedures in 
place and as modified by the 
accompanying changes being made to 10 
CFR Part 2, Rules of Practice for 
Domestic Licensing Proceedings and 
Issuance of Orders, are adequate.

Comment: A few commenters felt that 
a Demand to Show Cause should 
include a provision for objecting to the 
Demand on grounds of reasonableness 
or burdensomeness, should describe the 
material to be produced with such 
definiteness and certainty as to permit 
the material to be fairly identified, and 
should demonstrate the general 
relevance and scope of the information 
being sought. The respondent should be 
entitled to seek additional clarification 
and guidance. One commenter felt that 
the proposed rule should indicate that a 
person responding to a Demand to Show 
Cause may satisfy the demand by 
making the requested information 
available for inspection and copying, to 
avoid excessive and unnecessary 
burden to the responding party; it should 
also ensure that the time for response is 
a reasonable one.

Response: Traditionally the 
Commission staff maintains open lines 
of communication with recipients of 
Demands for Information, so that any 
needed clarification can be sought and 
obtained. To facilitate such 
communications, the staff intends to 
include in any Demand the name and 
telephone number of an NRC staff 
contact that the recipient may contact 
should he or she have any questions 
regarding the Demand.

Although the final rule provides that a 
substantive response by a non-licensee 
is not required, failure to respond may 
lead to issuance of an order that could 
only be challenged through a hearing 
request. If a non-licensee chooses not to 
provide a substantive response, the 
Commission expects that the non
licensee will respond by indicating why 
the information sought is not being 
provided and why the Demand should 
not have been issued.

Comment: The rule should provide for 
recovery of costs of an unlicensed entity 
for responding to a Demand to Show 
Cause when it has been determined that 
no violation has taken place.

Response: In meeting its regulatory 
responsibilities to protect the public 
health and safety, it is sometimes 
necessary to require information from, 
and impose obligations on, unlicensed 
persons. See e.g., 10 CFR 21.2. It is not 
the practice of the NRC to provide 
reimbursement for costs in connection 
with fulfilling its regulatory functions. 
Moreover, as stated previously, a 
Demand for Information is an 
opportunity that is provided to an entity, 
prior to the institution of an enforcement 
proceeding, to present information to the 
Commission as to why the Commission 
should not initiate an enforcement 
proceeding. If an unlicensed entity 
chooses to not take advantage of this 
opportunity, a decision whether to 
initiate the enforcement proceeding will 
be made without the benefit of that 
input.

Comment: Three commenters were 
concerned with the length of time that 
an order would be in effect and sought 
additional information on how an 
individual could redeem himself or 
herself to avoid being listed “for life.”

Response: As was explained in the 
Supplementary Information to the 
proposed rule: “Ordinarily, the 
Commission would expect to provide a 
specific time limit for the provisions of 
the order, and a process for relaxation 
of the order.” Normally the term 
specified would not exceed five years. 
Even if an order were to appear to bar a 
person indefinitely, and failed to include 
the usual provision that the Regional 
Administrator could relax its provisions, 
the person could request modification 
by the NRC.

Comment: The proposed changes to 
the Enforcement Policy should be 
published for comment before 
publication of the final rule on 
misconduct.

Response: The Enforcement Policy is 
not a rule, but a statement of 
Commission policy. Policy statements 
are not as a matter of course published 
for comment before their effective date.

At the time of publication of the revised 
Enforcement Policy, public comments on 
the changes are solicited. The 
Commission believes that the limited 
scope of the rules, combined with the 
statement of considerations published 
herewith and the views expressed in the 
statements of consideration for the 
proposed rule, provide adequate 
explanation and notice of the changes to 
the Enforcement Policy, which are 
intended simply to provide guidance on 
the implementation of the rules.

Comment: Appeal rights should be set 
out in the misconduct rule.

Response: The Commission’s 
regulations have been organized so that 
standard procedural rules governing a 
number of Commission proceedings 
appear in one place. Such provisions 
appear in 10 CFR part 2, and include 
provisions concerning hearing and 
appeal rights. Section 2.700 of subpart G 
to part 2 is being amended at the same 
time as these final rules on issuance of 
orders and deliberate misconduct, so 
that the Commission’s procedural rules 
of general applicability, as set forth in 
subpart G, are applicable to an 
adjudication initiated by an order under 
§ 2.202. This Subpart includes 
procedures for an appeal from an initial 
decision. Since the Commission’s 
regulations have been organized so that 
the subpart G rules apply to a number of 
types of adjudications, there is no need 
to repeat these procedures in the 
substantive rule itself.
III. The New Regulations

After careful consideration of all the 
comments received, the Commission has 
modified the rules as proposed by (1) 
deleting the term “Demand to Show 
Cause”, and codifying the use of a 
Demand for Information, while offering 
(but not requiring) non-licensees the 
opportunity to respond to such 
demands; (2) clarifying that an answer 
to a Demand for Information consenting 
to the entry of an order constitutes a 
waiver of hearing and certain other 
rights, (3) making the misconduct rule 
applicable to a portion of the spectrum 
of willful misconduct, namely deliberate 
actions, and not applying it to willful 
misconduct caused by careless 
disregard, and (4) deleting the last 
sentence of the proposed misconduct 
rule in each of the affected 10 CFR parts. 
This sentence addressed willful 
misconduct arising out of activities 
within the jurisdiction of the NRC and 
which places in question the NRC’s 
reasonable assurance that licensed 
activities will be conducted in a manner 
that provides adequate protection to the 
public health and safety, but which does
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not in itself result in a violation of NRC 
requirements. As noted in (3) above, the 
misconduct rule is now limited to 
deliberate misconduct, and the exact 
scope of the rule has been clarified. In 
its final form, it addresses deliberate 
misconduct by licensees and licensee 
employees, and by others who 
knowingly provide goods or services 
relating to a licensee’s activities subject 
to NRC regulation, when that 
misconduct causes or, except for 
detection, would have caused a licensee 
to be in violation of an NRC 
requirement. In this context, it includes 
an intentional act or omission that the 
person knows would cause a licensee to 
be in violation of any rule or regulation 
or other NRC requirement, or that the 
person knows constitutes a violation of 
a requirement or policy of a licensee, 
contractor or subcontractor. It also 
addresses the deliberate submission to 
the NRC, a licensee, or a contractor, of 
information that the person knows to be 
incomplete or inaccurate in some 
respect material to the NRC. Other 
minor changes, of a purely editorial 
nature, also were made.
A. Revisions to Procedures to Issue 
Orders

The final rule revises § 2.202 to 
establish a mechanism to issue orders 
both as to a licensee and to any person 
subject to the jurisdiction of the 
Commission, when necessary to protect 
public health and safety or to minimize 
danger to life or property or to protect 
the common defense and security. Such 
a person includes, but is not limited to, a 
person who held a license or who was 
otherwise engaged in licensed activities 
at the time of the conduct in question, 
but who no longer holds a license or is 
so engaged.

In addition, the procedural mechanism 
for issuing Demands for Information to 
licensees and other persons is set forth 
in a separate section in order to make it 
clear that the right to a hearing does not 
attach at the time of issuance of a mere 
Demand for Information, i.e., a demand 
that a person or licensee provide the 
Commission with information that will 
be evaluated before the Commission 
determines whether to initiate an 
enforcement action.

Orders, including Orders to Show 
Cause, have been issued under section 
161 of the Atomic Energy Act of 1954, as 
amended, as implemented by § § 2.202 
(order to show cause}, and 2.204 (order 
for modification of license). In addition, 
civil penalty orders are issued under 
section 234, implemented by § 2.205 
(civil penalties). In the past, NRC 
practice had been to issue a single 
order, an Order to Show Cause, which

requires that certain information be 
provided to demonstrate why either a 
proposed or immediately effective 
action modifying, suspending, or 
revoking a license should not be taken. 
Hie order afforded a hearing with 
regard to these actions. While section 
189 of the Atomic Energy Act provides 
for the granting of a hearing in 
connection with proceedings to modify, 
suspend, or revoke a license, neither the 
Atomic Energy Act nor the 
Administrative Procedure Act requires a 
hearing in connection with a Demand 
for Information that requires only the 
submission of information, but does not 
by its terms modify, suspend or revoke a 
license. More recently the staff has been 
using Demands for Information that seek 
information to determine whether an 
enforcement action should not be taken.

The 1954 Act does not explicitly set 
out the form or requirements for an 
Order to Show Cause or a Demand for 
Information. The 1954 Act does, 
however, authorize the Commission to 
collect information pursuant to sections 
161 c and o, to carry out its 
responsibilities and the Commission 
may issue show cause orders or 
Demands for Information to implement 
this authority. Section 182 of the Act 
authorizes the Commission to request 
information from licensees and the 
Commission has implemented this 
authority by promulgating regulations 
such as 10 CFR 50.54(f). Licensees 
subject to Commission requests under 10 
CFR 50.54(f) or its equivalent in other 
parts of the NRC’s regulations have no 
hearing rights under the 1954 Act 
regarding these information requests.

Accordingly, to clarify that hearing 
rights do not attach to mere demands for 
the submission of information, the 
Commission is removing its provisions 
on Orders to Show Cause from the 
Commission’s general ordering authority 
contained in § 2.202. To avoid any 
confusion with orders under revised 
§ 2.202, the Commission is codifying the 
use of a document called a "Demand for 
Information”, and provisions concerning 
these demands are set forth in a new 
§ 2.204. Under the rule, as in the past, a 
Demand for Information will be issued 
only to require the submission of 
information. If a Demand for 
Information is issued as part of an order 
requiring action pursuant to § 2.202, 
hearing rights will be offered but only 
with respect to the provisions of the 
order requiring action. This revision to 
the regulations governing orders 
changes the rule in Dairyland Power 
Cooperative, LBP-80-26,12 NRC 367, 
370-72 (1980) and Consumers Power 
Company, CLJ-73-38, 6 AEC1082 (1973),

by setting the point at which a 
“proceeding" begins for purposes of 
triggering the adjudicatory rights under 
section 189 of the Atomic Energy Act to 
the point of issuance of an order 
compelling a licensee or other person to 
take or refrain from certain actions 
rather than the point where the agency 
merely demands information to show 
why no action should be taken. The 
change in practice is consistent with the 
Commission’s power to define the scope 
of its proceedings. See Bellotti v. NRC, 
725 F.2d 1380 (D.C. Cir. 1983).

In order to avoid unnecessary 
duplication in the regulations, the prior 
§ 2.204, "Order for modification of 
license,” is deleted from part 2, since 
procedures for modification of a license 
are included in the new § 2.202.

Section 2.202 provides that if the 
licensee or other person to whom an 
order is issued consents to its issuance, 
or the order confirms actions agreed to 
by the licensee or such other person, 
that consent or agreement constitutes a 
waiver by the licensee or such other 
person of a right to a hearing and any 
associated rights. These consent orders 
will be effective on issuance. This is not 
a departure from current Commission 
practice, but merely conforms the 
Commission’s regulations to this 
practice. Section 2.202(d) also provides 
that the licensee’s or other person’s 
agreement to an order must be in 
writing. This provision is intended to 
minimize the possibility of issuance of a 
confirmatory order (i.e., an order 
intended to confirm and bind a licensee 
to its commitments to certain actions) 
which does not accurately reflect the 
agreement reached by the parties. 
Whether or not the licensee or other 
person consents to an order, other 
persons adversely affected by an order 
issued under § 2.202 to modify, suspend 
or revoke a license will be offered an 
opportunity for a hearing consistent 
with current practice and the authority 
of the Commission to define the scope of 
the proceeding on an enforcement order. 
See Bellotti v. NRC, 725 F.2d 1380 (D.C. 
Cir. 1983). The Commission will continue 
to publish orders in the Federal Register 
in accordance with current practice.

The final rules consistently vest 
authority to issue orders in the 
Commission, leaving it to the 
Commission's internal authority to 
delegate such authority to others. This 
avoids the need to amend the 
regulations each time the title of one of 
the previously enumerated officials is 
changed, and removes the unnecessary 
limitation on the EDO’s authority to 
issue orders only in emergency
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situations. See section VIII of the 
Enforcement Policy.

The Commission is retaining, in new 
§ 2.202(a)(5), a provision that, upon a 
finding that the public health, safety or 
interest so requires or that the violation 
is willful, the proposed action may be 
made immediately effective, pending 
further proceedings on the order. A 
similiar provision appears in the current 
§ 2.202(f) and § 2.204. Relief from the 
requirements of an immediately 
effective order, on the other hand, may 
be sought under the relaxation 
provisions contained in that order, or by 
motion to the Atomic Safety and 
Licensing Board or the Presiding Officer 
if a hearing has been requested. In 
addition, the Commission has initiated a 
rulemaking to provide for expeditious 
consideration of challenges to orders 
that are made immediately effective. 
“Revisions to Procedures to Issue 
Orders: Challenges to Orders that are 
Made Immediately Effective,” (55 FR 
27645; July 5,1990).

The final rule also continues, in 
§ 2.202(e), the backfitting requirements 
of § 50.109 as to part 50 licensees, 
including the provision therein that 
when immediately effective action is 
required, the documented evaluation 
may follow, rather than precede, the 
regulatory action.

Finally, consistent with the changes to 
§ § 2.202 and 2.204, § 2.1 is amended to 
specify that the scope of part 2 includes 
the issuance of orders and demands for 
information to unlicensed persons;
§ 2.201 is amended to emphasize the 
discretionary aspect of enforcement 
such that a notice of violation may be 
issued in response to an alleged 
violation, to delete the provision for 
issuing a notice of violation prior to an 
order because the essence of a notice of 
violation is contained in an order or 
Demand for Information, to specify that 
a Demand for Information may be 
issued if an adequate reply is not 
received to a notice of violation, and to 
substitute “order” for ‘‘order to show 
cause;” § 2.700 is amended to specify 
that subpart G (Rules of General 
Applicability) applies to all 
adjudications initiated by an order, and 
the heading of part 2 is changed to 
reflect the fact that it covers the 
issuance of orders.
B. Deliberate Misconduct by Unlicensed 
Persons

This final rule addresses only 
deliberate misconduct that causes or, 
but for detection, would cause, a 
licensee to be in violation of a 
Commission requirement, and deliberate 
submission of materially incomplete or 
inaccurate information. The Commission

is focusing on those acts that are the 
more serious and in which there is a 
greater and more obvious need for 
regulatory action in order to protect the 
health and safety of the public. This will 
reduce the number of instances in which 
these sanctions should be applied and 
will eliminate, for purposes of the rule, 
cases in which the conduct, e.g., 
negligence or careless disregard, is 
difficult to characterize and thus more 
often a matter of dispute.

Concerning the second change from 
the proposed rule, misconduct that is 
within NRC jurisdiction but does not 
cause a violation of requirements, in 
view of the comments expressing 
concern in this area and the fact that the 
NRC has in the past been presented 
with infrequent instances of such 
activity, that portion of the proposed 
rule has been deleted. Instead, the final 
rule contains a prohibition on deliberate 
misconduct by licensees, licensee 
employees, and others who knowingly 
provide goods or services that relate to a 
licensee’s activities subject to NRC 
regulation, when that misconduct would 
have caused a violation, except for 
detection. This more limited provision 
reaches those individuals who 
deliberately set in motion events that 
would cause a violation if not otherwise 
checked. An individual acting in this 
manner has the requisite intent to act in 
a wrongful manner such that application 
of enforcement sanctions may be 
warranted. In addition, the final rule 
prohibits deliberate submission of 
information that the person knows to be 
incomplete or inaccurate in some 
respect material to the NRC.

Examples of application of the “but 
for detection” provision include: A 
disgruntled operator deliberately opens 
a valve that causes a release, but the 
supervisor detects it before a violation 
actually occurs; a radiographer, in a 
hurry and believing that no one is in the 
vicinity, sets up for a shot without 
surveying or posting the radiation area, 
but just before exposing the source a 
fellow employee arrives and corrects the 
situation; a worker falsifies an 
inspection record concerning 
manufacture of a component, but the 
falsification is caught by a QC inspector.

The focus on deliberate misconduct in 
the final rule should not be construed to 
condone other unacceptable conduct by 
a person that causes a violation. In 
cases involving non-deliberate conduct, 
action against the individual may be 
more appropriately handled within the 
licensee’s remedial program. In those 
cases, the Commission will continue to 
take action if appropriate against the 
licensee. Cases addressed in this 
rulemaking are significant matters in

which the NRC believes that deliberate 
misconduct has occurred.

The final rule requires that the person 
must knowingly supply or provide goods 
or services that relate to activity subject 
to NRC regulation. This does not mean 
that the person must be familiar with 10 
CFR so that it would be a defense to a 
citation that the person did not know in 
fact that a particular regulation or 
requirement either generally or 
specifically was involved. The focus is 
on the word “relate.” The person must 
know that the end use is nuclear and 
that there may be some safety nexus. 
The standard is the knowledge of the 
reasonable person engaged in the 
activity applying the facts known to the 
person.

For example, in the case of power 
reactors, the Commission would 
conclude that a person knows a product 
relates to NRC regulated activities if the 
equipment or service supplied or 
provided affects structural supports, 
control systems, electrical generation, 
steam supplies, fluid boundary and 
similar activities where a reasonable 
person would recognize that there is a 
potential for safety significance. Thus, a 
person providing such things as piping, 
electrical equipment, chemicals, 
computer services, consulting services, 
and welding services to be performed at 
or delivered to a nuclear power plant 
would meet the test. Clearly, if the 
purchase order is subject to part 21 or 
appendix B of part 50 a person supplying 
the product would be covered. On the 
other hand, a person providing piping or 
electrical equipment to a warehouse of a 
utility that has both nuclear and non
nuclear plants who has no indication 
that the purchase is for the nuclear plant 
or nuclear activity would not, without 
more information, have the required 
knowledge. Similarly, a person 
providing food service, secretarial 
supplies, or landscaping services to a 
nuclear plant is not covered by the rule 
because a reasonable person would 
recognize that those activities are not 
related to regulated activities. However, 
a person providing equipment 
commercial grade or for balance of plant 
would not be excused from compliance 
with this provision if adequate notice 
has been provided that the equipment is 
going to a nuclear plant.

Similarly, for materials suppliers, it is 
enough to meet the “knowingly” 
requirement if the person knows that the 
part in question is to be used in 
controlling a teletherapy device in 
radiation treatment, or knows that the 
product is a container for a sealed 
source of radioactive material or a 
container to ship that material. Other



40680 Federal Register /  Vol. 56, No. 158 /  Thursday, August 15, 1991 / Rules and Regulations

examples include provision of 
consulting services that permit a 
company to obtain a license or 
performance of an audit that assists a 
licensee in managing its operations.

In these instances, a reasonable man, 
knowing where the product is going, 
would know that it relates to regulated 
activity. Specific knowledge of the 
license or 10 CFR is not required. What 
is required is knowledge that the 
activity for which the product is sold is 
an activity regulated by the NRC.

A situation in which it might be 
appropriate to issue an order to an 
unlicensed individual is the case of an 
employee of a licensee who deliberately 
causes that licensee to be in violation of 
Commission requirements. Examples of 
such a situation include: a radiographer 
deliberately fails to conduct surveys or 
lock the source after exposures; an 
auxiliary operator at a nuclear power 
plant deliberately falsifies log sheets to 
reflect checks that were not, in fact, 
performed; a nuclear medicine 
technologist, although he or she 
performs the daily constancy check of 
the dose calibrator on weekdays, 
deliberately does not bother with the 
check when doing procedures on 
weekends, when he or she uses an 
unchecked calibrator to prepare patient 
doses. As a result of that individual’s 
action, the Commission might no longer 
have reasonable assurance that 
requirements necessary to protect the 
public health and safety would be 
followed if that individual were to 
continue to engage in activities within 
the Commission's jurisdiction.

Another example of a situation where 
an order to an individual might be 
appropriate is the case of an unlicensed 
individual who deliberately provides an 
inspector, investigator, or other NRC 
employee with inaccurate or incomplete 
information on a matter material to the 
Commission’s regulatory 
responsibilities. Additional examples 
include a supervisor who discharges an 
employee for raising safety concerns, a 
company officer who directs employees 
to provide false information to the NRC, 
an employee who deliberately falsifies 
records of required information, an 
employee who deliberately defeats 
alarms that have safety significance, a 
person who deliberately submits false 
information to a power reactor licensee 
to demonstrate that a component has 
been manufactured to a QA program or 
has specified characteristics, and a 
person who deliberately submits false 
information to a power reactor licensee 
and as a result is granted unescorted 
access.

Other examples of potential 
application of the rule include

companies that provide testing services 
and whose employees deliberately 
supply false data to a licensee in an 
effort to convince the licensee that the 
product meets 10 CFR part 50, appendix 
B; vendors whose deliberate false 
certification causes a licensee to acquire 
components that do not meet license 
requirements, such as the ASME code, 
where required; and companies that 
supply components or other items 
knowing that the certificates of 
compliance are false. In these cases, 
depending on the circumstances, an 
order might be issued to the contractor 
or vendor, prohibiting use of a service, 
product, or component in licensed 
activities, or to the employee who had 
deliberately committed the misconduct, 
prohibiting that employee’s involvement 
in licensed activities.

Depending on the circumstances of 
these types of cases, it might be 
appropriate to issue an order to the 
person, which may be a corporation or 
individual, either prohibiting the person 
from being involved in NRC licensed 
activities, conditioning the person’s 
involvement in those activities, or 
requiring the person to provide prior 
notice to the Commission before 
engaging in licensed activities in the 
future. The provision for prior notice 
will permit the Commission to evaluate 
whether it needs to issue an additional 
order to prohibit or condition the 
person’s involvement in licensed 
activities or to determine whether 
increased inspection effort is needed. In 
addition, the order might require the 
person to inform future employers 
licensed by the Commission of the 
existence of the order. This would 
provide some assurance that, should the 
person be employed to perform licensed 
activities in the future, the new 
employer would be aware of the 
person’s past conduct and ensure that 
appropriate oversight is in place. Some 
of these conditions have been used by 
the Commission in settlement of 
litigation in accordance with 10 CFR 
2.203. Edward Hines, Jr. Medical Center, 
ALJ-88-2, 28 NRC 477 (1988), and Finlay 
Testing Laboratories, Inc., LBP-88-17,27 
NRC 586 (1988).

As a supplement to an order to an 
individual, the Commission might also 
order the facility licensee to remove the 
individual from licensed activities. This 
would provide additional assurance that 
the individual is actually removed. If the 
licensee has already removed the 
wrongdoer, the NRC could issue an 
order to the licensee confirming the 
removal and requiring the licensee to 
notify the NRC if the licensee desires to 
use the individual in licensed activities 
in the future, and to provide the basis

for doing so. These orders could also 
direct the licensee to advise any 
prospective employer conducting 
licensed activities, who inquires about 
the past employment of the wrongdoer, 
of the issuance and publication of the 
removing or confirming order. These 
latter requirements may be appropriate 
because, while the NRC has preferred 
not to be involved in licensees’ 
employment decisions, it has become 
apparent that licensees need more 
complete background information about 
prospective employees to make better 
employment decisions. Often, checking 
previous employment can be thwarted 
because employers are reluctant to 
divulge to prospective employers any 
derogatory information about former 
employees, due to state laws and fear of 
tort liability. Similar restrictions have 
been adopted in a final rule of the 
Federal Railroad Administration (54 FR 
42894; October 18,1989).

In deciding when to issue an order to 
an unlicensed person rather than the 
licensee, the NRC recognizes that 
judgments will have to be made on a 
case by case basis. However, in making 
these decisions, the NRC will consider 
factors such as the following:

1. The level of the individual within 
the organization.

2. The individual’s training and 
experience as well as knowledge of the 
potential consequences of the 
wrongdoing.

3. The safety consequences of the 
misconduct.

4. The benefit to the wrongdoer, e.g., 
personal or corporate gain.

5. The degree of supervision of the 
individual, i.e., how closely is the 
individual monitored or audited, and the 
likelihood of detection (such as a 
radiographer working independently in 
the field as contrasted with a team 
activity at a power plant).

6. The employer’s response, e.g., 
disciplinary action taken.

7. The attitude of the wrongdoer, e.g., 
admission of wrongdoing, acceptance of 
responsibility.

8. The degree of management 
responsibility or culpability.

9. Who identified the misconduct
The orders described above would be

issued only for deliberate misconduct 
that bears on the person’s ability to 
carry out health or safety-related 
responsibilities. In most cases, the order 
would require the person to divulge the 
existence of the order to a prospective 
employer or customer involved in 
licensed activities. Ordinarily, the 
Commission would expect to provide a 
specific time limit for the provisions of 
the order, and a process for relaxation
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of the order. These orders will be 
subject to the procedures and hearing 
rights of 10 CFR part 2.

Issuance of the orders described 
above will have the benefit of making 
the NRC aware of the person’s future 
involvement in licensed activities for the 
time specified in the order. This will 
assist in conducting inspections and 
making licensing decisions as to 
licensees who may be employing 
individuals who have been subject to 
enforcement action. It will also provide 
future employers involved in licensed 
activity the opportunity to make 
informed employment decisions, 
provided that the person complies with 
the terms of the order and informs the 
NRC and new employer, as required. If 
the person does not comply with the 
terms of the order, the failure to do so, 
when identified, may subject the 
offender to a civil penalty or could be 
referred to the Department of Justice for 
criminal prosecution.

In sum, orders to unlicensed persons 
may include requirements such as:

1. A prohibition against any 
involvement in NRC-licensed activities, 
generally for a specified period of time. 
(In the case of a corporation, this could 
mean not being allowed to supply 
services or components.)

2. A prohibition against any 
involvement in NRC-licensed activities 
until certain conditions are satisfied, 
e.g., completing specified training or 
meeting certain qualifications.

3. A requirement to notify the NRC 
before resuming work in licensed 
activities.

4. A requirement to tell a prospective 
employer or customer engaged m 
licensed activities that the person has 
been subject to an NRC order.

Orders to licensees who are 
employers or former employers of 
individuals subject to orders may 
include requirements such as:

1. Removal of an individual from 
licensed activity.

2. A requirement for retraining certain 
individual(s), as a condition of allowing 
the person to continue in licensed 
activities.

3. A requirement to advise any 
licensee who, as a prospective 
employer, inquires about an individual, 
of the existence of any order issued to 
the individual.

4. A requirement to notify the NRC if 
the employer rehires or restores the 
individual to licensed activity, and to 
state the basis for so doing.

5. A requirement for additional 
oversight or independent verification of 
activities performed by the person, if the 
person is to continue to be involved in 
licensed activities.

Orders, including orders imposing 
civil penalties, are published in the 
Federal Register and NUREG-0940 
(Enforcement Actions: Significant 
Actions Resolved), and are usually the 
subject of a press release. In addition, 
the Commission intends to establish a 
system of records that will include a list 
of all persons currently subject to an 
order that affects their participation in 
licensed activities. The NRC intends to 
send a list and copies of all currently 
effective orders to all power reactor 
licensees twice a year. This compilation 
will be made available to other 
licensees and members of the public on 
request.

The Commission believes that these 
actions will provide greater assurance 
that licensees will be aware of persons 
who have been the subject of an NRC 
enforcement order. These actions should 
provide better accountability for 
employees, consultants, contractors, and 
vendors in the nuclear industry and thus 
improve the quality of performance, and 
therefore, the protection of the public 
health and safety. Use of these orders 
should also serve as an effective 
deterrent to wrongdoers and inadvertent 
employment of wrongdoers throughout 
the regulated industry. Adoption of 
these regulations will not alter the 
NRC’s procedures for referring certain 
alleged or suspected criminal violations 
of the Atomic Energy Act to the 
Department of Justice for appropriate 
action.

It would be an erroneous reading of 
the final rule on deliberate misconduct 
to conclude that conscientious people 
may be subject to personal liability for 
mistakes. The Commission realizes that 
people may make mistakes while acting 
in good faith. Enforcement actions 
directly against individuals are not to be 
used for activities caused by merely 
negligent conduct. These persons should 
have no fear of individual liability under 
this regulation, as the rule requires that 
there be deliberate misconduct before 
the rule’s sanctions may be imposed.
The Commission recognizes, as stated in 
Section E, "Enforcement Actions 
Involving Individuals,” of the NRC 
Policy and Procedure for Enforcement 
Actions; Policy Statement, 10 CFR part 
2, appendix C (1989), that enforcement 
actions involving individuals are 
significant actions that need to be 
closely controlled and judiciously 
applied. The Policy also states that 
action will not be taken against an 
individual if the improper conduct was 
caused solely by management failures.

While it is not necessary for the 
person to know that a violation would 
occur because of his or her action, it is 
necessary that the person recognized

that the action was improper and it 
related to an activity associated with 
licensed activity, e.g., the person knew a 
component was being procured for 
eventual use in a nuclear power plant or 
for use in a radiographic camera. Thus, 
it is not a defense that the person did 
not know the actual requirement being 
violated and therefore the person would 
not know the actions were'wrong.

The NRC Enforcement Policy 
currently requires that all enforcement 
actions involving unlicensed individuals, 
and licensed individuals pursuant to 10 
CFR Part 55, be approved by a Deputy 
Executive Director. The staff will 
consult with the Commission before 
issuing a civil penalty or order to an 
unlicensed individual or issuing a civil 
penalty to a licensed reactor operator 
pursuant to 10 CFR part 55.2 Prior notice 
will be given to the Commission on 
Notices of Violation without civil 
penalties that are issued to unlicensed 
individuals and enforcement actions 
taken against other unlicensed persons, 
such as corporations or partnerships. 
Enforcement actions against unlicensed 
persons, as with other NRC enforcement 
actions, require the exercise of 
discretion and will be taken dependent 
on the circumstances of the case.

While the proposed rule indicates the 
staffs intention to implement the 
authority to take enforcement action, 
including assessing civil penalties, 
against unlicensed individuals, and the 
Commission believes it appropriate to 
have a civil penalty sanction available 
as an option for unlicensed persons, it is 
recognized that the normal sanction for 
unlicensed individuals who deliberately 
cause violations would be an order 
removing the individual from licensed 
activities. As stated in the Enforcement 
Policy (at footnote 4), "Except for 
individuals subject to civil penalties 
under section 206 (concerning 
noncompliance by vendors) of the 
Energy Reorganization Act of 1974, as 
amended, NRC will not normally impose 
a civil penalty against an individual."
IV. Enforcement Policy

The Commission is also publishing 
concurrently with these new rules the 
Enforcement Policy with changes that 
have been adopted to reflect the new 
rules. Revisions to the Policy now being 
made are described in the following 
paragraphs. Only the sections to which 
changes were made are discussed here.

* Consultation w ith the Commission does not 
preclude the s taff from taking im m ediately effective 
action under exising regulatory provisions where 
necessary to protect health and safety, e.g., 
suspending a  license and ordering radioactive 
sources to be removed.
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The numbering of the items discussed 
tracks the section and paragraph 
numbers used in the Policy Statement.
I. Introduction and Purpose

In this section the reference to 
licensees and vendors has been 
expanded to include "others within 
NRC’s jurisdiction” in order to cover 
unlicensed persons.
II. B. Procedural Framework

This section has been changed to 
reflect the new content of 10 CFR 2.202, 
concerning orders, and 10 CFR 2.204, 
concerning Demands for Information. It 
describes who must respond to orders 
and demands, and also notes that 
hearing rights apply only to orders.
IV. Enforcement Conferences

This section is revised to reflect 
enforcement actions taken against 
unlicensed persons. New language 
provides that an opportunity to attend 
an enforcement conference will 
normally be provided when NRC 
proposes to take an enforcement action 
egainst an unlicensed individual.
V. Enforcement Actions

In this section, the description of 
elevated enforcement actions is changed 
to include orders addressed to 
unlicensed persons.
V.B. Civil Penalty

Table 1A, setting out base civil 
penalties, is modified in one line to 
reflect the scope of the new rules. In line 
f, "Contractors and Vendors" are added 
to "Industrial Users of Material." The 
Supplementary information to the 
proposed rule indicated that in line j, 
"Other Material Licensees", the words 
"and other persons subject to NRC 
jurisdiction" would be added. This 
change is not being made because civil 
penalties normally are not intended to 
be proposed for individuals. Should a 
civil penalty be proposed for an 
individual, the amount will be 
determined based on the circumstances.
V.C. Orders

The discussion of the use of orders is 
expanded to reflect orders to unlicensed 
individuals when NRC has identified 
deliberate misconduct that causes, or 
but for detection would have caused, a 
licensee to be in violation of an NRC 
requirement, or the deliberate 
submission of inaccurate or incomplete 
information that is material to the NRC.
V.D. Escalation o f Enforcement 
Sanctions

The description of examples of 
enforcement action that might be taken

has been modified to reflect terms used 
as a result of this change to part 2. The 
Table is modified to indicate that a 
repeat Severity Level III violation may 
also result in a Demand for Information, 
if not an Order.
V.E. Enforcement Actions Involving 
Individuals

In this section, the reference to the 
NRC being “satisfied” has been 
substituted for "little doubt” to more 
precisely state the standard for taking 
enforcement action. Also, examples 
have been added to indicate the types of 
violations that might cause the NRC to 
take enforcement action against 
unlicensed persons, particularly 
individuals. Other examples are added 
to indicate the types of orders that might 
be issued and the requirements that they 
would impose. New language points out 
that an order or civil penalty against an 
unlicensed individual must be approved 
by the Commission.
VIII. Responsibilities

A new item (5) is added to the list of 
matters in which the staff is required to 
consult with or provide notice to the 
Commission.
IX. Enforcement Actions Against Non- 
Licensees

This section has been renamed from 
"Vendor Enforcement” and language 
added to the first paragraph to reflect 
the additional persons against whom 
actions may be taken under these new 
rules.
V. Procedural Actions
Environmental Impact: Categorical 
Exclusion

With respect to the amendments to 
part 2, the NRC has determined that the 
rules are the type of action described in 
categorical exclusion 10 CFR 51.22(c)(1). 
With respect to the amendments to parts 
30, 40, 50, 60, 61, 70, 72,110 and 150, the 
NRC has determined that the rules 
relate to enforcement matters and, 
therefore, fall within the scope of 10 CFR 
51.10(d). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared in connection with the 
issuance of the final rules.
Paperwork Reduction Act Statement

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-0136.

Regulatory Analysis
A. Revisions to Procedures to Issue 
Orders

The previously existing regulations in 
10 CFR 2.202 authorized the NRC, 
through its designated officials, to 
institute a proceeding to modify, 
suspend, or revoke a license by service 
of an order to show cause on a licensee. 
The regulations, as previously written, 
did not provide procedures for the NRC 
to take direct action against unlicensed 
persons whose deliberate misconduct 
causes a licensee to violate Commission 
requirements, although such action is 
authorized by the Atomic Energy Act of 
1954, as amended. The rules will make 
the Commission’s Rules of Practice more 
consistent with the Commission’s 
existing statutory authority and provide 
the appropriate procedural framework 
to take action, in appropriate cases, in 
order to protect the public health and 
safety. The rules also will make clear 
that hearing rights do not attach to 
documents which request only the 
submission of information, consistent 
with section 189 of the Atomic Energy 
Act of 1954, as amended, and the 
Administrative Procedure Act.
B. Deliberate Misconduct by Unlicensed 
Persons

The Nuclear Regulatory Commission 
has statutory authority to issue 
enforcement actions against unlicensed 
persons whose deliberate misconduct 
causes a licensee to be in violation of 
the Commission’s requirements. As 
previously written, the Commission’s 
regulations did not specifically 
implement that statutory authority and 
provide for issuance of these actions. In 
the past, the Commission has issued 
orders to holders of licenses directing 
removal of wrongdoers from licensed 
activities. However, this approach did 
not satisfy concerns about wrongdoers 
who may be hired by others in the 
industry, without knowledge of the prior 
wrongdoing, or who are rehired by the 
former employer, in those instances 
where no order was issued.

The Commission is concerned about a 
number of incidents of deliberate 
wrongdoing in recent years in which it 
has been limited in its ability to address 
the problem directly or to have some 
control over the activities of the 
wrongdoer in the near term. While the 
number of cases of deliberate 
misconduct of which the NRC is aware 
is not large, any number is unacceptable 
and the potential for injury is serious 
enough that the problem must be 
addressed.
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The objective of the rule is to put 
everyone subject to the Commission’s 
jurisdiction on notice that enforcement 
action might be taken against them for 
deliberate misconduct or deliberate 
submission of incomplete or inaccurate 
information, in relation to NRC licensed 
activities. Under section 234 of the 
Atomic Energy Act, the Commission 
may impose civil penalties on any 
person who violates any rule, regulation, 
or order issued under any one of the 
enumerated provisions of the Act, or 
who commits a violation for which a 
license may be revoked. The 
enforcement actions that may be taken, 
including orders limiting activities of 
wrongdoers in the future and civil 
penalties, will serve as a deterrent to 
others throughout the industry.

The alternatives available to the 
Commission are to promulgate a rule, as 
is done herein, or do nothing. Given the 
existence of these incidents, and the 
potential harm to the public as well as 
individuals working in NRC licensed 
activities, the alternative of doing 
nothing was rejected. The benefits of 
taking enforcement action are similar to 
those of taking action against licensed 
entities, in that a civil penalty and 
attendant adverse publicity encourage 
future compliance, the Notice of 
Violation calls for precise response as to 
corrective action taken, and an 
enforcement order, if obeyed, will 
directly control the involvement of an 
individual in licensed activity. The 
effect of having these options available 
in the enforcement program should 
reduce the probability of repetitive 
violations by wrongdoers.

The NRC does not anticipate that 
additional investigations will be 
necessary to implement the rule because 
it focuses on the results of 
investigations. The NRC estimates that 
fewer than five cases per year will 
actually result in enforcement action 
being taken against unlicensed 
individuals. The actual numbers will 
depend on the performance of 
individuals in the industry. The cost of 
preparing and publishing a very few 
additional actions per year beyond the 
current workload of handling more than 
a hundred escalated enforcement 
actions per year is not significant.

The rule will be implemented by 
processing, in the same manner as other 
escalated enforcement actions, those 
cases of deliberate misconduct that 
come to the agency’s attention. The 
Commission will be consulted on 
actions that involve orders or civil 
penalties against unlicensed individuals. 
The Office of Enforcement intends to 
maintain a list of those enforcement

orders applicable to individual 
wrongdoers and distribute, twice a year 
to all power reactor licensees, a copy of 
the list of currently effective orders that 
restrict individuals horn licensed 
activities and copies of those orders.
The same material will be available to 
others who request it. The cost of 
distributing this information is relatively 
small.

In light of the benefits of enabling the 
NRC to use its statutory authority to 
address directly the deliberate 
misconduct of unlicensed persons, it is 
appropriate that die Commission adopt 
this rule.

The rules constitute the preferred 
course of action and the cost involved in 
its promulgation and application is 
necessary and appropriate. The 
foregoing discussion constitutes the 
regulatory analysis for these rules.
Regulatory Flexibility Certification

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that the rules 
do not have a significant economic 
impact on a substantial number of small 
entities. The rules establish the 
procedural mechanism to issue orders 
and demands for information to 
unlicensed persons in addition to 
licensed persons, who were previously 
covered. In addition, the rules put 
unlicensed persons on notice that they 
may be subject to enforcement action if 
they deliberately cause a licensee to be 
in violation of Commission 
requirements. The rules, by themselves, 
do not impose any additional 
obligations an entities, including any 
regulated entities, that may fall within 
the definition of “small entities” as set 
forth in section 601(3} of the Regulatory 
Flexibility Act, or within the definition 
of “small business” as found in section 3 
of the Small Business Act, 15 U.S.C. 632, 
or within the Small Business Size 
Standards found in 13 CFR part 121. Any 
obligations would not be created until 
an order is issued, at which time the 
person subject to the order would have 
a right to a hearing in accordance with 
the regulations.
Backfit Analysis

These rules do not involve any new 
provisions that would impose backfits 
as defined in 10 CFR 50.109(a)(1). 
Accordingly, a backfit analysis pursuant 
to 10 CFR 50.109(c) is not required for 
these rules. However, issuance of orders 
pursuant to these regulations may 
involve backfit considerations, which 
will be addressed on a case-by-case 
basis.

List of Subjects 
10 CFR Part 2

Administrative practice and 
procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal.
10 CFR Part 30

Byproduct material. Criminal penalty, 
Government contracts, 
Intergovernmental relations. Isotopes, 
Nuclear materials, Radiation protection, 
Reporting and recordkeeping 
requirements.
10 CFR Part 40

Criminal penalty, Government 
contracts. Hazardous materials— 
transportation, Nuclear materials, 
Reporting and recordkeeping 
requirements, Source material, Uranium.
10 CFR Part 50

Antitrust, Classified information, 
Criminal penalty, Fire protection, 
Incorporation by reference. 
Intergovernmental relations. Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements.
10 CFR Part 60

Criminal penalty, High-level waste, 
Nuclear power plants and reactors. 
Nuclear materials, Reporting and 
recordkeeping requirements. Waste 
treatment and disposal.
10 CFR Part 61

Criminal penalty, Low-level waste, 
Nuclear materials, Reporting and 
recordkeeping requirements, Waste 
treatment and disposal.
10 CFR Part 70

Criminal penalty, Hazardous 
materials—transportation. Material 
control and accounting, Nuclear 
materials. Packaging and containers, 
Radiation protection, Reporting and 
recordkeeping requirements, Scientific 
equipment, Security measures. Special 
nuclear material.
10 CFR Part 72

Manpower training programs, Nuclear 
materials. Occupational safety and 
health, Reporting and recordkeeping 
requirements, Security measures. Spent 
fuel.
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10 CFR Part 110
Administrative practice and 

procedure, Classified information, 
Criminal penalty, Export, Import, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equipment.
10 CFR Part 150

Criminal penalty, Hazardous 
materials—transportation, 
Intergovernmental relations, Nuclear 
materials, Reporting and recordkeeping 
requirements, Security measures, Source 
material, Special nuclear material.
VI. Final Rules

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR parts 2, 30,40,
50,60, 61, 70, 72,110 and 150.

PART 2—RULES OF PRACTICE FOR 
DOMESTIC LICENSING PROCEEDINGS 
AND ISSUANCE OF ORDERS

1. The heading of part 2 is revised to 
read as set forth above.

2. The authority citation for part 2 is 
revised to read as follows:

Authority: Secs. 161,181, 68 Stat. 948, 953, 
as amended (42 U.S.C. 2201, 2231): sec. 191, as 
amended, Pub. L 87-615, 76 Stat. 409 (42 
U.S.C. 2241); sec. 201, 88 Stat. 1242, as 
amended (42 U.S.C. 5841); 5 U.S.C. 552.

Sec. 2.101 also issued under secs. 53, 62, 63, 
81,103,104,105, 68 Stat. 930, 932, 933, 935,
936,937, 938, as amended (42 U.S.C. 2073,
2092, 2093, 2111, 2133,2134, 2135); sec. 114(f), 
Pub. L. 97-425, 98 Stat. 2213, as am ended (42 
U.S.C. 10134(f)); sec. 102, Pub. L. 91-190, 83 
Stat. 853, as am ended (42 U.S.C. 4332); sec. 
301, 88 Stat. 1248 (42 U.S.C. 5871). Sections 
2.102, 2.103, 2.104, 2.105, 2.721 also issued 
under secs. 102,103,104,105,183,189, 68 Stat. 
936, 937, 938, 954, 955, as am ended (42 U.S.C. 
2132, 2133, 2134, 2135, 2233, 2239). Section 
2.105 also issued under Pub. L. 97-415, 96 
Stat. 2073 (42 U.S.C. 2239). Sections 2.200- 
2.206 also issued under secs. 161b, i, o, 182, 
186, 234, 68 Stat. 948-951,955, 83 Stat. 444, as 
am ended (42 U.S.C. 2201(b), (i), (o), 2236,
2282); sec. 206, 88 Stat. 1246 (42 U.S.C. 5846). 
Sections 2.600-2.606 also issued under sec. 
102, Pub. L 91-190, 83 Stat. 853, as amended 
(42 U.S.C. 4332). Sections 2.700a, 2.719 also 
issued under 5 U.S.C. 554. Sections 2.754,
2.760, 2.770, 2.780 also issued under 5 U.S.C. 
557. Section 2.764 and Table 1A of Appendix 
C are also issued under secs. 135,141, Pub. L. 
97-425, 96 Stat. 2232, 2241 (42 U.S.C. 10155, 
10161). Section 2.790 also issued under sec. 
103,68 Stat. 936, as amended (42 U.S.C. 2133) 
and 5 U.S.C. 552. Sections 2.800 and 2.808 also 
issued under 5 U.S.C. 553. Section 2.809 also 
issued under 5 U.S.C. 553 and sec. 29, Pub. L.

85-256, 71 Stat. 579, as am ended (42 U.S.C. 
2039). Subpart K also  issu ed  under sec . 189,
68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub. L. 
97-425, 96 Stat. 2230 (42 U.S.C. 10154).
Subpart L a lso  issu ed  under sec, 189,68 Stat. 
955 (42 U.S.C. 2239). A ppendix A  a lso  issued  
under sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42 
U.S.C. 2135). A ppendix B a lso  issu ed  under 
sec. 10, Pub. L. 99-240, 99 Stat. 1842 (42 U.S.C. 
2021b et seq.).

3. Section 2.1 is revised to read as 
follows:
§ 2.1 Scope.

This part governs the conduct of all 
proceedings, other than export and 
import licensing proceedings described 
in part 110, under the Atomic Energy Act 
of 1954, as amended, and the Energy 
Reorganization Act of 1974, for—

(a) Granting, suspending, revoking, 
amending, or taking other action with 
respect to any license, construction 
permit, or application to transfer a 
license;

(b) Issuing orders and demands for 
information to persons subject to the 
Commission's jurisdiction, including 
licensees and persons not licensed by 
the Commission;

(c) Imposing civil penalties under 
section 234 of the Act; and

(d) Public rulemaking.
4. Section 2.201 is revised to read as 

follows:
§ 2.201 Notice of violation.

(a) In response to an alleged violation 
of any provision of the Act or this 
chapter or the conditions of a license or 
an order issued by the Commission, the 
Commission may serve on the licensee 
or other person subject to the 
jurisdiction of the Commission a written 
notice of violation; a separate notice 
may be omitted if an order pursuant to
§ 2.202 or demand for information 
pursuant to § 2.204 is issued that 
otherwise identifies the apparent 
violation. The notice of violation will 
concisely state the alleged violation and 
will require that the licensee or any 
other person submit, within twenty (20) 
days of the date of the notice or other 
specified time, a written explanation or 
statement in reply including:

(1) Corrective steps which have been 
taken by the licensee or other person 
and the results achieved;

(2) Corrective steps which will be 
taken; and

(3) The date when full compliance will 
be achieved.

(b) The notice may require the 
licensee or other person subject to the 
jurisdiction of the Commission to admit 
or deny the violation and to state the 
reasons for the violation, if admitted. It 
may provide that, if an adequate reply is 
not received within the time specified in

the notice, the Commission may issue an 
order or a demand for information as to 
why the license should not be modified, 
suspended or revoked or why such other 
action as may be proper should not be 
taken.

5. Section 2̂ 202 is revised to read as 
follows:
§2.202 Orders.

(a) The Commission may institute a 
proceeding to modify, suspend, or 
revoke a license or to take such other 
action as may be proper by serving on 
the licensee or other person subject to 
the jurisdiction of the Commission an 
order that will:

(1) Allege the violations with which * 
the licensee or other person subject to 
the Commission's jurisdiction is 
charged, or the potentially hazardous 
conditions or other facts deemed to be 
sufficient ground for the proposed 
action, and specify the action proposed;

(2) Provide that the licensee or other 
person must file a written answer to the 
order under oath or affirmation within 
twenty (20) days of its date, or such 
other time as may be specified in the 
order,

(3) Inform the licensee or any other 
person adversely affected by the order 
of his or her right, within twenty (20) 
days of the date of the order, or such 
other time as may be specified in the 
order, to demand a hearing on all or part 
of the order, except in a case where the 
licensee or other person has consented 
in writing to the order;

(4) Specify the issues for hearing; and
(5) State the effective date of the 

order; if the Commission finds that the 
public health, safety, or interest so 
requires or that the violation or conduct 
causing the violation is willful, the order 
may provide, for stated reasons, that the 
proposed action be immediately 
effective pending further order.

(b) A licensee or other person to 
whom the Commission has issued an 
order under this section must respond to 
the order by filing a written answer 
under oath or affirmation. The answer 
shall specifically admit or deny each 
allegation or charge made in the order, 
and shall set forth the matters of fact 
and law on which the licensee or other 
person relies, and, if the order is not 
consented to, the reasons as to why the 
order should not have been issued. 
Except as provided in paragraph (d) of 
this section, the answer may demand a 
hearing.

(c) If the answer demands a hearing,
the Commission will issue an order 
designating the time and place of 
hearing. ,.
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(d) An answer may consent to the 
entry of an order in substantially the 
form proposed in the order with respect 
to all or some of the actions proposed in 
the order. The consent, in the answer or 
other written document, of the licensee 
or other person to whom the order has 
been issued to the entry of an order 
shall constitute a waiver by the licensee 
or other person of a hearing, findings of 
fact and conclusions of law, and of all 
right to seek Commission and judicial 
review or to contest the validity of the 
order in any forum as to those matters 
which have been consented to or agreed 
to or on which a hearing has not been 
requested. An order that has been 
consented to shall have the same force 
and effect as an order made after 
hearing by a presiding officer or the 
Commission, and shall be effective as 
provided in the order.

(e) If the order involves the 
modification of a part 50 license and is a 
backfit, the requirements of § 50.109 of 
this chapter shall be followed, unless 
the licensee has consented tq the action 
required.

6. Section 2.204 is revised to read as 
follows:
§ 2.204 Demand for information.

(a) The Commission may issue to a 
licensee or other person subject to the 
jurisdiction of the Commission a 
demand for information for the purpose 
of determining whether an order under 
§ 2.202 should be issued, or whether 
other action should be taken, which 
demand will:

(1) Allege the violations with which 
the licensee or other person is charged, 
or the potentially hazardous conditions 
or other facts deemed to be sufficient 
ground for issuing the demand; and

(2) Provide that the licensee must, or 
the other person may, file a written 
answer to the demand for information 
under oath or affirmation within twenty 
(20) days of its date, or such other time 
as may be specified in the demand for 
information.

(b) A licensee to whom the 
Commission has issued a demand for 
information under this section must 
respond to the demand by filing a 
written answer under oath or 
affirmation; any other person to whom 
the Commission has issued a demand 
for information may, in its discretion, 
respond to the demand by filing a 
written answer under oath or 
affirmation. The licensee’s answer shall 
specifically admit or deny each 
allegation or charge made in the demand 
for information, and shall set forth the 
matters of fact and law on which the 
licensee relies. A person other than a 
licensee may answer as described

above, or by setting forth its reasons 
why the demand should not have been 
issued and, if the requested information 
is not provided, the reasons why it is not 
provided.

(c) Upon review of the answer filed 
pursuant to paragraph (a)(2) of this 
section, or if no answer is filed, the 
Commission may institute a proceeding 
pursuant to 10 CFR 2.202 to take such 
action as may be proper.

(d) An answer may consent to the 
entry of an order pursuant to § 2.202 in 
substantially the form proposed in the 
demand for information. Such consent 
shall constitute a waiver as provided in 
§ 2.202(d).

7. Section 2.700 is revised to read as 
follows:
§ 2.700 Scope of subpart.

The general rules in this subpart 
govern procedure in all adjudications 
initiated by the issuance of an order 
pursuant to § 2.202, an order pursuant to 
§ 2.205(e), a notice of hearing, a notice of 
proposed action issued pursuant to 
§ 2.105, or a notice issued pursuant to 
§ 2.102(d)(3). The procedures applicable 
to the proceeding on an application for a 
license to receive and possess high-level 
radioactive waste at a geologic 
repository operations area are set forth 
in Subpart J.

8. Appendix C to part 2 is amended by 
revising the introductory paragraph to 
the appendix, section I, section U.B., 
section IV, the introductory paragraph of 
section V, Table 1A to section V, section
V.C., Table 2 to section V.D., section 
V.E., section VIII, the heading and the 
first 2 paragraphs of section IX to read 
as follows:

Appendix C—General Statement of 
Policy and Procedure for NRC 
Enforcement Actions

The following statement of general policy 
and procedure explains the enforcement 
policy and procedures of the U.S. Nuclear 
Regulatory Commission and its staff in 
initiating enforcement actions, and of 
presiding officers and the Commission in 
reviewing these actions. This statement is 
applicable to enforcement in matters 
involving the public health and safety, the 
common defense and security, and the 
environment.1 This statement of general 
policy and procedure is published in the Code 
of Federal Regulations to provide widespread 
dissemination of the Commission's 
Enforcement Policy. However, this is a policy 
statement and not a regulation. The 
Commission may deviate from this statement 
of policy and procedure as is appropriate 
under the circumstances of a particular case.

* A ntitrust enforcement m atters w ill be dealt w ith  
on a case-by-case basis.

I. Introduction and Purpose
The purpose of the NRC enforcement 

program is to promote and protect the 
radiological health and safety of the public, 
including employees' health and safety, the 
common defense and security, and the 
environment by:

• Ensuring compliance with NRC 
regulations and license conditions;

• Obtaining prompt correction of 
violations and adverse quality conditions 
which may affect safety;

• Deterring future violations and 
occurrences of conditions adverse to quality: 
and

• Encouraging improvement of licensee 
and vendor * performance, and by example, 
that of industry, including the prompt 
identification and reporting of potential 
safety problems.

Consistent with the purpose of this 
program, prompt and vigorous enforcement 
action will be taken when dealing with 
licensees, vendors, contractors, and 
employees of any of them, who do not 
achieve the necessary meticulous attention to 
detail and the high standard of compliance 
which the NRC expects. Each enforcement 
action is dependent on the circumstances of 
the case and requires the exercise of 
discretion after consideration of these 
policies and procedures. In no case, however, 
will licensees who cannot achieve and 
maintain adequate levels of protection be 
permitted to conduct licensed activities.
II. Statutory Authority and Procedural 
Framework
*  *  *  A  *

B. Procedural Framework
Subpart B of *10 CFR part 2 of NRC’s 

regulations sets forth the procedures the NRC 
uses in exercising its enforcement authority. 
10 CFR 2.201 sets forth the procedures for 
issuing notices of violation.

The procedure to be used in assessing civil 
penalties is set forth in 10 CFR 2.205. This 
regulation provides that the civil penalty 
process is initiated by issuing a notice of 
violation and proposed imposition of a civil 
penalty. The licensee or other person is 
provided an opportunity to contest in writing 
the proposed imposition of a civil penalty. 
After evaluation of the response, the civil 
penalty may be mitigated, remitted, or 
imposed. An opportunity is provided for a 
hearing if a civil penalty is imposed.

The procedure for issuing an order to 
institute a proceeding to modify, suspend, or 
revoke a license or to take other action 
against a licensee or other person subject to 
the jurisdiction of the Commission is set forth 
in 10 CFR 2.202. The licensee or other person 
to whom the order is issued must file a 
written answer to the order. The licensee or 
any other person adversely affected by the 
order may request a hearing. The NRC is 
authorized to make orders immediately 
effective if the public health, safety or 
interest so requires or if the alleged violation

u The term “vendor” means a supplier o f products 
or services to be used in an NRC-licensed fac ility  or 
activity.



40686 Federal Register / Voi 56, No. 158 / Thursday, August 15, 1991 /  Rules and Regulations

is willful. Section 2.204 sets out the procedure 
for issuing a Demand for Information to a 
licensee or other person subject to the 
Commission's jurisdiction for the purpose of 
determining whether an order or other 
enforcement action should be issued. The 
Demand does not provide hearing rights, as 
only information is being sought. A licensee 
must answer a demand. An unlicensed 
person may answer a Demand by either 
providing the requested information or 
explaining why the Demand should not have 
been issued.
* * * * *

IV. Enforcement Conferences
Whenever the NRC has learned of the 

existence of a potential violation for which a 
civil penalty or other escalated enforcement 
action may be warranted, or recurring 
nonconformance on the part of a vendor, the 
NRC will normally provide an opportunity for 
an enforcement conference with the licensee, 
vendor, or other person, prior to taking 
enforcement action. The NRC may also elect 
to hold an enforcement conference for other 
violations, e.g., Severity Level IV violation 
which, if repeated, could lead to escalated 
enforcement action. The purpose of the 
enforcement conference is to (1) discuss the 
violations or nonconformance, their 
significance and causes, and the licensee's or

vendor’s corrective actions, (2) determine 
whether there are any aggravating or 
mitigating circumstances, and (3) obtain other 
information which will help determine the 
appropriate enforcement action.

In addition, during the enforcement 
conference, an opportunity will be provided 
to explain to the NRC what corrective actions 
(if any) were taken or will be taken following 
discovery of the potential violation or 
nonconformance. Licensees, vendors, or other 
persons will be told when a meeting is an 
enforcement conference. Enforcement 
conferences will not normally be open to the 
public.

When needed to protect the public health 
and safety or common defense and security, 
escalated enforcement action, such as the 
issuance of an immediately effective order 
modifying, suspending, or revoking a license, 
will be taken prior to the enforcement 
conference. In such cases, an enforcement 
conference may be held after the escalated 
enforcement action is taken.
V. Enforcement Actions

This section describes the enforcement 
sanctions available to NRC and specifies the 
conditions under which each may be used. 
The basic sanctions are notices of violation, 
civil penalties, and orders of various types. 
Additionally, related administrative

Table 1 A.—Base CiviL Penalties

mechanisms such as bulletins and 
confirmatory action letters, notices of 
nonconformance and notices of deviation are 
used to supplement the enforcement program. 
In selecting the enforcement sanctions to be 
applied, NRC will consider enforcement 
actions taken by other Federal or State 
regulatory bodies having concurrent 
jurisdiction, such as in transportation 
matters. Usually whenever a violation of 
NRC requirements is identified, enforcement 
action is taken. The nature and extent of the 
enforcement action is intended to reflect the 
seriousness of the violation involved. For the 
vast majority of violations, action by an NRC 
regional office is appropriate in the form of a 
Notice of Violation requiring a formal 
response from the recipient describing its 
corrective actions. In most situations 
involving nonconformance on the part of a 
vendor, a Notice of Nonconformance will be 
issued. The relatively small number of cases 
involving elevated enforcement action 
receives substantial attention by the public, 
and may have significant impact on the 
licensee’s operation. These elevated 
enforcement actions include civil penalties; 
orders modifying, suspending or revoking 
licenses; orders addressed to unlicensed 
persons, or orders to cease and desist from 
designated activities. 
* * * * *

Plant
operations, 

const, health 
physics and 

EP

Safeguards

Transportation

Greater than 
type A 

quantity 1

Type A 
quantity or 

less 2

a. Power Reactors................... - ................................ ................................................................................. $100,000
10,000
5.000

25.000
10.000 
10,000 
10,000
5.000 

25,000
1.000

$100,000 
10,000 
5,000 

4 100,000

$100,000
10,000

5.000
25.000

5.000
5.000
5.000
2.500

25.000
2.500

$5,000
2,000
1,000
5.000
2.000 
2,000 
2,000 
1,000
5.000
1.000

b. Test Reactors.....................................................................................................................................................
c. Research Reactors & Critical Facilities........................................................................................................
d. Fuel Fabricators and Industrial Processors 3 ............................ .............. ...................................................
e. Mills and Uranium Conversion Facilities.......................................................................................................
f. Industrial Users of Material, Contractors,8 and Vendors...........................................................................
g. W aste Disposal Licensees.................. .................................................................. .............................
h. Academic or Medical Institutions 8 .................................................................................................................
i. Independent spent fuel and monitored retrievable storage installations................................................ 100,000
j. Other Material Licensees...................................................................................................................................

1 Includes irradiated fuel, high level waste, unirradiated fissile material, and any other quantities requiring Type B packaging 
* Includes low specific activity waste (LSA), low level waste, Type A packages, and excepted quantities and articles.
1 Large firms engaged in manufacturing or distribution of byproduct, source, or special nuclear material.
4 This amount refers to Category 1 licensees (as defined in 10 CFR 73.2). Licensed fuel fabricators not authorized to possess Category 1 material have a base 

penalty amount of $50,000.
5 Includes industrial radiographers, nuclear pharmacies, and other industrial users.
8 This applies to nonprofit institutions not otherwise categorized under sections “a” through “g” In this table.

* * * * *

C. Orders
An order is a written NRC directive to 

modify, suspend, or revoke a license; to cease 
and desist from a given practice or activity; 
or to take such other action as may be proper 
(see 10 CFR 2.202). Orders may be issued as 
follows. Orders may also be issued in lieu of, 
or in addition to, civil penalties, as 
appropriate.

(1) License Modification Orders are issued 
when some change in licensee equipment, 
procedures, or management controls is 
necessary.

(2) Suspension Orders may be used:

(a) To remove a threat to the public health 
and safety, common defense and security, or 
the environment;

(b) To stop facility construction when (i) 
further work could preclude or significantly 
hinder the identification or correction of an 
improperly constructed safety-related system 
or component, or (ii) the licensee's quality 
assurance program implementation is not 
adequate to provide confidence that 
construction activities are being properly 
carried out;

(c) When the licensee has not responded 
adequately to other enforcement action;

(d) When the licensee interferes with the 
conduct of an inspection or investigation; or

(e) For any reason not mentioned above for 
which license revocation is legally 
authorized.

Suspensions may apply to all or part of the 
licensed activity. Ordinarily, a licensed 
activity is not suspended (nor is a suspension 
prolonged) for failure to comply with 
requirements where such failure is not willful 
and adequate corrective action has been 
taken.

(3) Revocation Orders may be used:
(a) When a licensee is unable or unwilling 

to comply with NRC requirements.
(b) When a licensee refuses to correct a 

violation.
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(c) When a licensee does not respond to a 
notice of violation where a response was 
required,

(d) When a licensee refuses to pay a fee 
required by 10 CFR Part 170, or

(e) For any other reason for which 
revocation is authorized under Section 186 of 
the Atomic Energy Act (e.g., any condition 
which would warrant refusal of a license on 
an original application).

(4) Cease and Desist Orders are typically 
used to stop an unauthorized activity that has 
continued after notification by NRC that such 
activity is unauthorized.

(5) Orders to unlicensed persons, including 
vendors, contractors, and employees of any 
of them, are used when the NRC has 
identified deliberate misconduct that may 
cause a licensee to be in violation of an NRC 
requirement or where incomplete or 
inaccurate information is deliberately 
submitted and where the NRC loses its 
reasonable assurance that the licensee will 
meet NRC requirements with that person 
involved in licensed activities.

Orders are made effective immediately, 
without prior opportunity for hearing, 
whenever it is determined that the public 
health, interest, or safety so requires, or when 
the order is responding to a violation 
involving willfulness. Otherwise, a prior 
opportunity for a hearing on the order is 
afforded. For cases in which the NRC 
believes a basis could reasonably exist for 
not taking the action as proposed, the 
licensee will ordinarily be afforded an 
opportunity to show why the order should not 
be issued in the proposed manner.
* * * * *

D. Escalation o f Enforcement Sanctions
1t *  ★  *  ★

Table 2.—Examples of Progression 
of Escalated Enforcement Actions 
for S imilar Violations in the S ame 
Activity Area Under the S ame Li
cense

Number of similar violations from the 
date of the last inspection or within 

Severity of the previous two years (whichever 
violation period is greater)

1st 2nd 3rd

1................... a + b ............ a + b + c ___ d
II.................. a .................. a + b ............ a + b + c

a + bIll a + c ............

a. Civil penalty.
b. Suspension of affected operations until the 

Office Director is satisfied that there is reasonable 
assurance that the licensee can operate in compli
ance with the applicable requirements; or modifica
tion of the license, as appropriate.

c. Consider issuing an order for modification, sus
pension, or revocation of the license, as appropriate, 
through use of a Demand for Information.

d. Further action, as appropriate.

E. Enforcement Actions Involving Individuals
Enforcement actions involving individuals, 

including licensed operators, are significant 
personnel actions, which will be closely 
controlled and judiciously applied. An 
enforcement action will normally be initiated 
only when the NRC is satisfied that the

individual fully understood, or should have 
understood, his or her responsibility; knew or 
should have known, the required actions; and 
knowingly, or w ith careless disregard (i.e., 
w ith more than mere negligence) failed to 
take required actions which have actual or 
potential safety significance. Most 
transgressions of individuals a t the level of 
Severity Level III, IV, or V violations will be 
handled by citing only the facility licensee.

More serious violations, including those 
involving the integrity of an individual (e.g., 
lying to the NRC) concerning m atters w ithin 
the scope of the individual's responsibilities, 
will be considered for enforcem ent action 
against the individual. Action against the 
individual, however, will not be taken if the 
im proper action by the individual w as caused 
by m anagem ent failures. The following 
exam ples of situations illustrate this concept:

• Inadvertent individual m istakes resulting 
from inadequate training or guidance 
provided by the facility licensee.

• Inadvertently missing a procedural 
requirem ent w hen the action is routine, fairly 
uncomplicated, and  there is no unusual 
circum stance indicating that the procedures 
should be referred to and followed step-by- 
step.

• Compliance w ith an express direction of 
management, such as the Shift Supervisor or 
Plant M anager, resulted in a violation unless 
the individual did not express his or her 
concern or objection to the direction.

• Individual error directly resulting from 
following the technical advice of an  expert 
unless the advice w as clearly unreasonable 
and the individual should have recognized it 
as such.

• Violations resulting from inadequate 
procedures unless the individual used a 
faulty procedure knowing it w as faulty and 
had  not attem pted to get the procedure 
corrected.

Listed below  are exam ples of situations 
which could result in enforcem ent actions 
involving individuals, licensed or unlicensed. 
If the actions described in these exam ples are 
taken by a licensed operator or taken 
deliberately by an  unlicensed individual, 
enforcem ent action may be taken directly 
against the individual. The situations include, 
but are  not limited to, violations which 
involve:

• Willfully causing a licensee to be in 
violation of NRC requirem ents.

• Willfully taking action that would have 
caused a licensee to be in violation of NRC 
requirem ents but the action did not do so 
because it w as detected and corrective action 
taken.

•  Recognizing a violation of procedural 
requirem ents and willfully not taking 
corrective action.

• Willfully defeating alarm s that have 
safety significance.

• Dereliction of duty.
• Falsifying records required by NRC 

regulations or by the facility licensee.
• Willfully providing, or causing a licensee 

to provide, an  NRC inspector or investigator 
w ith inaccurate or incomplete information on 
a m atter m aterial to the NRC.

• Willfully w ithholding safety significant 
information rather than making that

information known to appropriate 
supervisory or technical personnel.

• Submitting false information and as a 
result gaining unescorted access to a nuclear 
power plant.

• Willfully providing false data to a 
licensee by a contractor or other person who 
provides test services, when the data affects 
the licensee’s compliance with 10 CFR part 
50, appendix B, or other regulatory 
requirement.

• Willfully providing false certification 
that components meet the requirements of 
their intended use, such as ASME code.

• Willfully supplying, by vendors of 
transportation, casks that do not comply with 
their certificates of compliance.

• Willfully performing unauthorized 
bypassing of required reactor or other facility 
safety systems.

• Unauthorized abandoning of reactor 
controls.

• Willfully taking actions that violate 
Technical Specification Limiting Conditions 
for Operation (enforcement action for a 
willful violation will not be taken if the 
operator meets the standards of 10 CFR 
50.54(x), i.e., unless the operator acted 
unreasonably considering all the relevant 
circumstances surrounding the emergency.)

• Willfully failing to take “immediate 
actions” specified by emergency procedures.

In deciding when to issue an order to an 
unlicensed person rather than the licensee, 
the NRC recognizes that judgments will have 
to be made on a case by case basis. In 
making these decisions, the NRC will 
consider factors such as the following:

1. The level of the individual within the 
organization.

2. The individual’s training and experience 
as well as knowledge of the potential 
consequences of the wrongdoing.

3. The safety consequences of the 
misconduct.

4. The benefit to the wrongdoer, e.g., 
personal or corporate gain.

5. The degree of supervision of the 
individual, i.e., how closely is the individual 
monitored or audited, and the likelihood of 
detection (such as a radiographer working 
independently in the field as contrasted with 
a team activity at a power plant).

6. The employer's response, e.g., 
disciplinary action taken.

7. The attitude of the wrongdoer, e.g., 
admission of wrongdoing, acceptance of 
responsibility.

8. The degree of management responsibility 
or culpability.

9. Who identified the misconduct.
Any proposed enforcement action

involving individuals must be issued with the 
concurrence of the appropriate Deputy 
Executive Director. The Commission will be 
consulted prior to issuing a civil penalty or 
order to an unlicensed individual or a civil 
penalty to a licensed reactor operator. The 
particular sanction to be used should be 
determined on a case-by-case basis.4

4 Except for individuals subject to civil penalties 
under section 206 of the Energy Reorganization Act 
of 1974, as amended, NRC will not normally impose

C ontinued
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Examples of sanctions that may be 
appropriate against individuals are:

• Issuance of a letter of reprimand,
• Issuance of a Notice of Violation, and
• Issuance of Orders. Orders to NRC 

licensed operators may involve suspension 
for a specified period, modification, or 
revocation of the license. Orders to 
unlicensed individuals might include 
provisions that would:

• Prohibit involvement in NRC licensed 
activities for a specified period of time 
(normally the period of suspension would not 
exceed five years) or until certain conditions 
are satisfied, e.g. completing specified 
training or meeting certain qualifications.

• Require notification to the NRC before 
resuming work in licensed activities.

• Require the person to tell a prospective 
employer or customer engaged in licensed 
activities that the person has been subject to 
an NRC order.

In addition, NRC may take enforcement 
action against a licensee that may impact an 
individual, where the conduct of the 
individual places in question the NRCs 
reasonable assurance that licensed activities 
will be properly conducted. The NRC may 
take enforcement action for reasons that 
would warrant refusal to issue a license on 
an original application. Accordingly, 
enforcement action may be taken to modify a 
license to address concerns regarding matters 
that raise issues of integrity, competence, 
fitness for duty or other matters that may not 
necessarily be a violation of specific 
Commission requirements.

In the case of an unlicensed person, 
whether a firm or individual, an Order 
modifying the facility license may be issued 
to require (1) the removal of the person from 
all nuclear-related activities for a specified 
period of time or indefinitely, as appropriate, 
(2) prior notice before utilizing the person in 
licensed activities, or (3) the licensee to 
provide notice of the issuance of such an 
order to other persons who make reference 
inquiries and are involved in licensed 
activities. In addition, orders to employers 
might require retraining, additional oversight, 
or independent verification of activities 
performed by the person, if the person is to 
be involved in licensed activities.
*  *  *  *  *

VIII. Responsibilities
The Deputy Executive Director for 

Nuclear M aterials Safety, Safeguards, 
and Operations Support (DEDS) and the 
Deputy Executive Director for Nuclear 
Reactor Regulation, Regional Operations 
and Research (DEDR), a s the principal 
enforcem ent officers o f  the NRC, have

a civil penalty against an individual. However, 
section 234 of the Atomic Energy Act (AEA) gives 
the Commission authority to impose civil penalties 
for violations on “any person”. “Person” is broadly 
defined in Section 11s of the AEA to include 
individuals, a variety of organizations, and any 
representatives or agents. This gives the 
Commission authority to impose civil penalties on 
employees of licensees or on separate entities when 
a violation of a requirement directly imposed on 
them is committed.

been delegated the authority to issue 
notices of violations, civil penalties, and 
orders.6 Regional Administrators may 
also issue notices of violation for 
Severity Level IV and V violations and 
may sign notices of violation for 
Severity Level III violations with no 
proposed civil penalty and proposed 
civil penalty actions with the 
concurrence of the DEDR for reactor 
licensees and the DEDS for materials 
licensees. In recognition that the 
regulation of nuclear activities in many 
cases does not lend itself to a 
mechanistic treatment, the appropriate 
Deputy Executive Director or the 
Regional Administrator must exercise 
judgment and discretion in determining 
the severity levels of the violations and 
the appropriate enforcement sanctions, 
including the decision to issue a Notice 
of Violation, or to propose or impose a 
civil penalty and the amount of such 
penalty, after considering the general 
principles of this statement of policy and 
the technical significance of the 
violations and the surrounding 
circumstances.

The Commission will be provided 
written notification of all enforcement 
actions involving civil penalties or 
orders. The Commission will be 
consulted prior to taking action in the 
following situations (unless the urgency 
of the situation dictates immediate 
action):

(1) An action affecting a licensee’s 
operation that requires balancing the 
public health and safety or common 
defense and security implications of not 
operating with the potential radiological 
or other hazards associated with 
continued operation;

(2) Proposals to impose civil penalties 
in amounts greater than 3 times the 
Severity Level I values shown in Table 
1A;

(3) Any proposed enforcement action 
that involves a Severity Level I 
violation;

(4) Any enforcement action that 
involves a finding of a material false 
statement;

(5) Any proposed enforcement action 
involving a civil penalty or order to an

* The DEDS is responsible to the EDO for the 
oversight of enforcement programs. The Director, 
Office of Enforcement, acts for the Deputy 
Executive Directors in enforcement matters in their 
absence or as directed. The Directors of the Offices 
of Nuclear Reactor Regulation (NRR) and Nuclear 
Material Safety and Safeguards (NMSS) have also 
been delegated authority to issue orders, but it is 
expected that normal use of this authority by NRR 
and NMSS will be confined to actions necessary in 
the interest of public health and safety. The 
Director, Office of the Controller has been delegated 
the authority to issue orders where licensees violate 
Commission regulations by nonpayment of license 
fees.

unlicensed individual or a civil penalty 
to a licensed reactor operator;

(6) Refraining from taking 
enforcement action for matters meeting 
the criteria of section V.G.2.

(7) Any action the Office Director 
believes warrants Commission 
involvement; or

(8) Any proposed enforcement action 
on which the Commission asks to be 
consulted.
IX. Enforcement Action Against Non- 
Licensees

The Commission’s enforcement policy 
also applies to non-licensees, including 
employees of licensees, to contractors, 
subcontractors, and employees of 
contractors or subcontractors, who 
knowingly provide components, 
equipment, or other goods or services 
that relate to a licensee’s activities 
subject to NRC regulation. The 
prohibitions and sanctions for any of 
these persons who engage in deliberate 
misconduct or submission of incomplete 
or inaccurate information are provided 
in the rule on deliberate misconduct.

Vendors of products or services 
provided for use in nuclear activities are 
subject to certain requirements designed 
to ensure that the products or services 
supplied that could affect safety are of 
high quality. Through procurement 
contracts with reactor licensees, 
vendors are required to have quality 
assurance programs that meet 
applicable requirements including 10 
CFR part 50, appendix B, and 10 CFR 
part 71, subpart H. Vendors of reactor 
and materials licensees and part 71 
licensees are subject to the requirements 
of 10 CFR part 21 regarding reporting of 
defects in basic components.
*  . *  *  *  *

PART 30—RULES OF GENERAL 
APPLICABILITY TO DOMESTIC 
LICENSING OF BYPRODUCT 
MATERIAL

9. The authority citation for Part 30 is 
revised to read as follows:

Authority: Secs. 81, 82,161,182,183,188,68 
Stat. 935, 948, 953,954,955, as amended, sea  
234,83 Stat. 444, as amended (42 U.S.C. 2111, 
2112, 2201,2232, 2233, 2236, 2282): secs. 201, 
as amended, 202, 206,88 Stat. 1242, as 
amended, 1244,1246 (42 U.S.C. 5841,5842, 
5846).

Section 30.7 also issued under Pub. L. 95- 
601, sec. 10,92 Stat. 2951 (42 U.S.C. 5851). 
Section 30.34(b) also issued under sec. 184, 68 
Stat 954, as amended (42 U.S.C. 2234).
Section 30.61 also issued under sec. 187,68 
Stat. 955 (42 U.S.C. 2237).

For the purposes of sec. 223,68 Stat. 958, as 
amended (42 U.S.C. 2273): §§ 30.3, 30.10, 30.34 
(b), (c), (f), (g), and (i), 30.41 (a) and (c), and 
30.53 are issued under sec. 161b, 68 Stat. 948,
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as amended (42 U.S.C. 2201(b)}; § 30.10 is 
issued under sec. 161i, 68 Stat. 949, as 
amended (42 U.S.C. 2201(i)); and §§ 30.6, 30.9, 
30.34(g), 30.36, 30.51, 30.52, 30.55, and 30.56 (b) 
and (c) are issued under sec. 161 o, 68 Stat. 
950, as amended (42 U.S.C. 2201(c)).

10. Section 30.1 is revised to read as 
follows;
§ 30.1 Scope.

This part prescribes rules applicable 
to all persons in the United States 
governing domestic licensing of 
byproduct material under the Atomic 
Energy Act of 1954, as amended (68 Stat. 
919), and under Title II of the Energy 
Reorganization Act of 1974 (88 Stat. 
1242), and exemptions from the domestic 
licensing requirements permitted by 
section 81 of the Act. This part also 
gives notice to all persons who 
knowingly provide to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part, 
that they may be individually subject to 
NRC enforcement action for violation of 
§ 30.10.

11. Immediately following § 30.9, a 
new § 30.10 is added to read as follows:
§ 30.10 Deliberate misconduct

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of any license, issued by the 
Commission, or

(2) Deliberately submit to the NRC, a 
licensee, or a licensee’s contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.

fc) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or

limitation, of any license issued by the 
Commission, or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.

PART 40—DOMESTIC LICENSING OF 
SOURCE MATERIAL

12. The authority citation for part 40 is 
revised to read as follows:

Authority: Secs. 62, 63, 64, 65, 81,161,182, 
183,186, 68 Stat. 932, 933, 935, 948, 953, 954, 
955, as amended, secs. lle(2), 83, 84, Pub. L. 
95-604, 92 Stat. 3033, as amended, 3039, sec. 
234, 83 Stat. 444, as amended (42 U.S.C. 
2014(e)(2), 2092, 2093, 2094, 2095, 2111, 2113, 
2114, 2201, 2232, 2233, 2236,2282); sec. 274, 
Pub. L  86-373, 73 Stat. 688 (42 U.S.C. 2021); 
secs. 201, as amended, 202, 206, 88 Stat. 1242, 
as amended, 1244,1246 (42 U.S.C. 5841,5842, 
5848); sec. 275, 92 Stat. 3021, as amended by 
Pub. L. 97-415, 96 Stat. 2067 (42 U.S.C. 2022).

Section 40.7 also issued under Pub. L. 95- 
601, sec. 10,92 Stat. 2951 (42 U.S.C. 5851). 
Section 40.31(g) also issued under sec. 122, 68 
Stat. 939 (42 U.S.C. 2152). Section 40.46 also 
issued under sec. 184, 68 Stat. 954, as 
am ended (42 U.S.C. 2234). Section 40.71 also 
issued under sec. 187,68 Stat. 955 (42 U .S.C  
2237).

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273); §§ 40.3,40.10, 
40.25(d) (1H3), 40.35 (a)-(d) and (f), 40.41 (b) 
and (c), 40.46, 40.51 (a) and (c), and 40.63 are 
issued under sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); $ 40.10 is issued 
under sec. 161i, 68 Stat. 949, as amended (42 
U.S.C. 2201 (i)); and §§ 40.5,40.9, 40.25 (c), (d)
(3), and (4), 40.26(c)(2), 40.35(e), 40.42, 40.61, 
40.62,40.64, and 40.65 are issued under sec. 
161o, 68 Stat. 950, as amended (42 U.S.C 
2201(o)).

13. Section 40.2 is revised to read as 
follows:
$ 40.2 Scope.

Except as provided in §§ 40.11 to 
40.14, inclusive, the regulations in this 
part apply to all persons in the United 
States. This part also gives notice to all 
persons who knowingly provide to any 
licensee, contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part, 
that they may be individually subject to 
NRC enforcement action for violation of 
§ 40.10.

14. Immediately following § 40.9, a 
new § 40.10 is added to read as follows:
§ 40.10 Deliberate misconduct

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who , 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or

other goods or services, that relate to a 
licensee’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of any license, issued by the 
Commission, or

(2) Deliberately submit to the NRC, a 
licensee, or a licensee’s contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.

PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES

15. The authority citation for part 50 is 
revised to read as follows:

Authority: Secs. 102,103,104,105,161,182,
183,186,189, 68 Stat. 936, 937, 938, 948, 953, 
954,955,956, as amended, sec. 234, 83 Stat. 
1244, as  am ended (42 U.S.C. 2132,2133,2134, 
2135, 2201, 2232, 2233, 2236, 2239, 2282); secs. 
201, as  amended, 202, 206, 88 Stat. 1242, as 
am ended, 1244,1246 (42 U.S.C. 5841,5842, 
5846).

Section 50.7 also issued under Pub. L  95- 
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). 
Section 50.10 also issued under secs. 101,185, 
68 Stat. 936, 955, as am ended (42 U.S.C. 2131, 
2235); sec. 102, Pub. L  91-190, 83 S ta t  853 (42 
U.S.C. 4332). Sections 50.13 and 50.54(dd) also  
issued under sec. 108,68 S ta t  939, as 
am ended (42 U.S.C. 2138). Sections 50.23, 
50.35,50.55, and  50.56 also issued under sec. 
185, 68 Stat. 955 (42 U.S.C, 2235). Sections 
50.33a, 50.55a and A ppendix Q  also  issued 
under sec. 102, Pub. L  91-190,83 S ta t  853 (42 
U.S.C. 4332). Sections 50.34 and 50.54 also  
issued under sec. 204,88 S ta t  1245 (42 U.S.C. 
5844). Sections 50.58, 50.91, and 50.92 also 
issued under Pub. L  97-415,96 Stat. 2073 (42 
U.S.C. 2239). Section 50.78 also issued under 
sec. 122,68 S ta t  939 (42 U.S.C. 2152). Sections 
50.80-50.81 also issued under sec. 184,68 Stat. 
954, as am ended (42 U.S.C. 2234). Section 
50.103 also issued under sec. 108,68 Stat. 939, 
as am ended (42 U.S.C. 2138). A ppendix F  also
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issued under sec. 187,68 Stat. 955 (42 U.S.C. 
2237).

For purposes of sec. 223,68 Stat. 958, as 
amended (42 U.S.C. 2273); §§ 50.5, 50.46 (a) 
and (b), and 50.54(c) are issued under sec. 
161b, 68 Stat. 948, as amended (42 U.S.C. 
2201(b)); §§ 50.5, 50.7(a), 50.10 (a)—(c), 50.34(a) 
and (e), 50.44 (a)-(c), 50.46 (a) and (b), 
50.47(b), 50.48 (a), (c), (d), and (e), 50.49(a), 
50.54(a), (i), (i)(l), (l)-(n), (p), (q), (t), (v), and 
(y), 50.55(f), 50.55a (a), (c)—(e), (g), and (h), 
50.59(c), 50.60(a), 50.62(c), 50.64(b), and 50.80 
(a) and (b) are issued under sea  161i, 68 Stat. 
949, as amended (42 U.S.C. 2201(i)); and 
§ § 50.49 (d), (h), and (j), 50.54 (w), (z), (bb), 
(cc), and (dd), 50.55(e), 50.59(b), 50.61(b), 
50.62(b), 50.70(a), 50.71 (a)-(c) and (e),
50.72(a), 50.73 (a) and (b), 50.74, 50.78, and 
50.90 are issued under sec. 161o, 68 Stat. 950, 
as amended (42 U.S.C. 2201(o)).

16. Section 50.1 is revised to read as 
follows:
§ 50.1 Basis, purpose, and procedures 
applicable.

The regulations in this part are 
promulgated by the Nuclear Regulatory 
Commission pursuant to the Atomic 
Energy Act of 1954, as amended (68 Stat. 
919), and Title II of the Energy 
Reorganization Act of 1974 (88 Stat. 
1242), to provide for the licensing of 
production and utilization facilities. This 
part also gives notice to all persons who 
knowingly provide to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part, 
that they may be individually subject to 
NRC enforcement action for violation of 
§ 50.5.

17. Section 50.5 is added to read as 
follows:
§ 50.5 Deliberate misconduct.

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of any license, issued by the 
Commission, or

(2) Deliberately submit to the NRC, a 
licensee, or a licensee's contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.

PART 60—DISPOSAL OF HIGH-LEVEL 
RADIOACTIVE WASTES IN GEOLOGIC 
REPOSITORIES

18. The authority citation for part 60 is 
revised to read as follows:

Authority: Secs. 51, 53, 62, 63, 65, 81,161, 
182,183, 68 Stat. 929, 930,932,933, 935, 948, 
953,954, as amended (42 U.S.C. 2071, 2073, 
2092, 2093,2095, 2111, 2201, 2232, 2233); secs. 
202, 206, 88 Stat. 1244,1246 (42 U.S.C. 5842, 
5846); secs. 10 and 14, Pub. L 95-601,92 Stat. 
2951 (42 U.S.C. 2021a and 5851); sec. 102, Pub. 
L 91-190, 83 Stat. 853 (42 U.S.C. 4332); secs. 
114,121, Pub. L 97-425, 96 Stat. 2213(g), 2228 
as amended (42 U.S.C. 10134,10141).

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273); § 60.11 is issued 
under sea 161b, 68 Stat. 948, as amended (42 
U.S.C. 2201(b)); § 60.11 is issued under sec. 
161i, 68 Stat. 949, as amended (42 U.S.C.
2201(i)); and 88 60.10, 60.71 to 60.75 are issued 
under sec. 161o, 68 Stat 950, as amended (42 
U.S.C. 2201(o)).

19. Section 60.1 is revised to read as 
follows:
§ 60.1 Purpose and scope.

This part prescribes rules governing 
the licensing of the U.S. Department of 
Energy to receive and possess source, 
special nuclear, and byproduct material 
at a geologic repository operations area 
sited, constructed, or operated in 
accordance with the Nuclear Waste 
Policy Act of 1982. This part does not 
apply to any activity licensed under 
another part of this chapter. This part 
also gives notice to all persons who 
knowingly provide to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part, 
that they may be individually subject to 
•NRC enforcement action for violation of 
§ 60.11.

20. Immediately following § 60.10, a 
new 8 60.11 is added to read as follows:

§ 60.11 Deliberate misconduct
(a) Any licensee or any employee of a 

licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of any license, issued by the 
Commission, or

(2) Deliberately submit to the NRC, a 
licensee, or a licensee’s contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.

PART 61—LICENSING 
REQUIREMENTS FOR LAND 
DISPOSAL OF RADIOACTIVE WASTE

21. The authority citation for part 61 is 
revised to read as follows:

Authority: Secs. 53, 57, 62, 63, 65, 81,161, 
182,183, 68 Stat. 930, 932, 933, 935, 948, 953, 
954, as amended (42 U.S.C. 2073, 2077, 2092, 
2093, 2095, 2111, 2201, 2232, 2233); secs. 202, 
206, 88 Stat 1244,1246 (42 U.S.C. 5842, 5846); 
secs. 10 and 14, Pub. L 95-601, 92 Stat. 2951 
(42 U.S.C. 2021a and 5851).

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273); Tables 1 and 2,
§§ 61.3,61.9b, 61.24, 61.25, 61.27(a), 61.41 
through 61.43, 61.52,61.53, 61.55,61.56, and 
61.61 through 61.63 are issued under sec.
181b, 68 Stat. 948, as amended (42 U.S.C. 
2201(b)); 8 61.9b is issued under sec. 161i, 68 
Stat 949, as amended (42 U.S.C. 2201(i));
§§ 61.9a, 61.10 through 61.16,61.24, and 61.80 
are issued under sec. 161o, 68 Stat. 950, as 
amended (42 U.S.C. 2201(o)).
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22. In |  61.1, paragraph (c) is added to 
read as follows:
§ 61.1 Purpose and scope.
* * * * . *

(c) This part also gives notice to all 
persons who knowingly provide to any 
licensee, contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part, 
that they may be individually subject to 
NRC enforcement action for violation of 
§ 61.9b.

23. Immediately following § 61.9a, a 
new § 61.9b is added to read as follows:
§ 61.9b Deliberate misconduct

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of any license, issued by the 
Commission, or

(2) Deliberately submit to the NRC, a 
licensee, or a licensee’s contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.

PART 70—DOMESTIC LICENSING OF 
SPECIAL NUCLEAR MATERIAL

24. The authority citation for part 70 is 
revised to read as follows:

Authority: Secs. 51, 53,161,182,183,68 
Stat. 929,930,948,953,954, as amended, sec. 
234,83 Stat. 444, as amended (42 U.S.C. 2071, 
2073,2201,2232, 2233, 2282); secs. 201, as
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amended, 202, 204, 206,88 Stat. 1242, as 
amended, 1244,1245,1246 (42 U.S.C. 5841, 
5842, 5845, 5846).

Sections 70.1(c) and 70.20a(b) also issued 
under secs. 135,141, Pub. L 97-425,96 Stat. 
2232, 2241 (42 U.S.C. 10155,10161). Section 
70.7 also issued under Pub. L. 95-601, sec. 10, 
92 Stat. 2951 (42 U.S.C. 5851). Section 70.21(g) 
also issued under sec. 122,68 Stat. 939 (42 
U.S.C. 2152). Section 70.31 also issued under 
sec. 57d, Pub. L  93-377,88 Stat. 475 (42 U.S.C. 
2077). Sections 70.36 and 70.44 also issued 
under sec. 184, 68 Stat. 954, as amended (42 
U.S.C. 2234). Section 70.61 also issued under 
secs. 186,187, 68 Stat 955 (42 U.S.C. 2236, 
2237). Section 70.62 also issued under sec.
108, 68 Stat. 939, as amended (42 U.S.C. 2138).

For the purposes of sec, 223,68 Stat. 958, as 
amended (42 U.S.C. 2273); §§ 70.3, 70.10, 
70.19(c), 70.21(c), 70.22(a), (b), (d)-(k), 70.24(a) 
and (b), 70.32(a)(3), (5), (6), (d), and (i), 70.36, 
70.39(b) and (c), 70.41(a), 70.42(a) and (c), 
70.56, 70.57(b), (c), and (d), 70.58(aHg){3), and 
(hHj) are issued under sec. 161b, 68 Stat. 948, 
as amended (42 U.S.C. 2201(b)); §§ 70.7, 70.10, 
70.20a(a) and (d), 70.20b(c) and (e), 70.21(c), 
70.24(b), 70.32(a)(6), (c), (d), (e), and (g), 70.36, 
70.51{c)-(g), 70.56, 70.57(b) and (d), and 70.58 
(a)—(g)(3) and (hHj) are issued under sec. 
161i, 68 Stat. 949, as amended (42 U.S.C. 
2201(i)); and §§ 70.5, 70.9, 70.20b(d) and (e), 
70.38, 70.51(b) and (i), 70.52, 70.53, 70.54, 70.55, 
70.58(g)(4), (k), and (1), 70.59, and 70.60(b) and 
(c) are issued under sec. 161o, 68 Stat. 950, as 
amended (42 U.S.C. 2201(o)).

25. Section 70.2 is revised to read as 
follows:
§ 70.2 Scope.

Except as provided in §§ 70.11 to 
70.13, inclusive, the regulations in this 
part apply to all persons in the United 
States. This part also gives notice to all 
persons who knowingly provide to any 
licensee, contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part, 
that they may be individually subject to 
NRC enforcement action for violation of 
§ 70.10.

26. Immediately following § 70.9, a 
new § 70.10 is added to read as follows:
§ 70.10 Deliberate misconduct.

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or

limitation of any license, issued by the 
Commission, or

(2) Deliberately submit to the NRC, a 
licensee, or a licensee’s contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.

PART 72— LICENSING  
REQU IREM ENTS FOR THE  
INDEPENDENT STO RAG E OF SPENT  
NUCLEAR FUEL AND H IGH-LEVEL  
RAD IO ACTIVE W ASTE

27. The authority citation for part 72 is 
revised to read as follows:

Authority: Secs. 51,53, 57,62,63,65,69,81,
161,182,183,184,188,187,189, 68 Stat. 929, 
930,932, 933, 934, 935, 948, 953, 954, 955, as 
amended, sec. 234, 83 Stat. 444, as amended 
(42 U.S.C. 2071, 2073, 2077, 2092, 2093, 2095, 
2099, 2111, 2201.2232, 2233, 2234, 2236, 2237, 
2238, 2282); sec. 274, Pub. L. 86-373, 73 Stat 
688, as amended (42 U.S.C. 2021); sec. 201, as 
amended, 202, 206, 88 Stat 1242, as amended, 
1244,1246 (42 U.S.C. 5841, 5842, 5846); Pub. L  
95-601, sec. 10,92 Stat 2951 (42 U.S.C. 5851); 
sec. 102, Pub. L. 91-190,83 Stat 853 (42 U.S.C. 
4332); Secs. 131,132,133,135,137,141, Pub. L  
97-425, 96 Stat 2229, 2230, 2232,2241, sec.
148, Pub. L  100-203,101 Stat. 1330-235 (42 
U.S.C. 10151,10152,10153,10155,10157,10161, 
10168).

Section 72.44(g) also issued under secs. 
142(b) and 148(c), (d), Pub. L. 100-203,101 
Stat. 1330-232,1330-236 (42 U.S.C. 10162(b), 
10168(c), (d)). Section 72.46 also issued under 
sec. 189, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, 
Pub. L  97-425, 96 Stat 2230 (42 U.S.C. 10154). 
Section 72.96(d) also issued under sec. 145(g), 
Pub. L 100-203,101 Stat. 1330-235 (42 U.S.C. 
10165(g)). Subpart J also issued under secs. 
2(2), 2(15), 2(19), 117(a), 141(h), Pub. L. 97-425, 
96 Stat 2202, 2203, 2204, 2222, 2224 (42 U.S.C. 
10101,10137(a), 10161(h)).

For the purposes of sec. 223,68 Stat. 958, as 
amended (42 U.SsG. 2273); § § 72.8, 72.12,
72-22, 72.24, 72^6, 72^8(d), 72.30, 72.32, 
72.44(a), (b)(1), (4), (5). (c), (d)(1), (2). (e), (f), 
72.48(a), 72.50(a), 72.52(b), 72.72(b), (c), 
72.74(a), (b), 72.76,72.78, 72.104,72.106, 72.120, 
72.122, 72.124,72.126,72.128,72.130, 72.140(b), 
(c). 72.148, 72.154, 72.156, 72.160, 72.166,
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72.168, 72.170, 72.172,72.170, 72.180, 72.184, 
72.186 are issued under sec. 161b, 68 Stat. 948, 
as amended (42 U.S.C. 2201(b)); §§ 72.10(a), 
(e), 72.12, 72.22, 72.24, 72.26, 72.28, 72.30, 72.32, 
72.44(a), (b)(1), (4), (5), (c), (d)(1), (2), (e), (f), 
72.48 (a), 72.50(a), 72.52(b), 72.90(a)-{d), 72.92, 
72.94, 72.98, 72.100, 72.102(c), (d), (f), 72.104, 
72.106, 72.120, 72.122, 72.124, 72.126, 72.128, 
72.130, 72.140(b), (c), 72.142, 72.144, 72.146,
72.148, 72.150, 72.152, 72.154, 72.156, 72.158,
72.160, 72.162, 72.164, 72.166, 72.168, 72.170, 
72.172, 72.170, 72.180, 72.182, 72.184, 72.186, 
72.190, 72.192, 72.194 are issued under sec. 
161i, 68 Stat. 949, as amended (42 U.S.C. 
2201(i)); and §§ 72.10(e), 72.11, 72.16,72.22, 
72.24, 72.20, 72.28, 72.30, 72.32, 72.44(b)(3), 
(c)(5), (d)(3), (e), (f), 72.48(b), (c), 72.50(b), 
72.54(a), (b), (c), 72.56, 72.70, 72.72, 72.74(a), 
(b), 72.76(a), 72.78(a), 72.80, 72.82, 72.92(b), 
72.94(b), 72.140(b), (c), (d), 72.144(a), 72.146,
72.148, 72.150, 72.152, 72.154(a), (b), 72.156,
72.160, 72.162, 72.168, 72.170, 72.172, 72.174, 
72.170, 72.180, 72.184, 72.186,72.192 are issued 
under sec. 161o, 68 Stat. 950, as amended (42 
U.S.C. 2201(o)).

28. In § 72.2, paragraph (f) is added to 
read as follows:
§ 72.2 Scope.
* * * * *

(f) This part also gives notice to all 
persons who knowingly provide to any 
licensee, contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part, 
that they may be individually subject to 
NRC enforcement action for violation of 
§ 72.12.

29. Immediately following § 72.11, a 
new § 72.12 is added to read as follows:
§ 72.12 Deliberate misconduct

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of any license, issued by the 
Commission, or

(2) Deliberately submit to the NRC, a 
licensee, or a licensee's contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in

accordance with the procedures in 10 
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.

PART 110— EXPO RT AND IMPORT OF 
NUCLEAR EQUIPMENT AND  
M ATERIAL

30. The authority citation for part 110 
is revised to read as follows:

Authority: Secs. 51, 53, 54, 57, 63, 64, 65, 81. 
82,103,104,109, 111, 126,127,128,129,161,
181,182,183,187,189, 68 Stat. 929, 930, 931, 
932, 933, 936, 937, 948, 953, 954, 955, 956, as 
amended (42 U.S.C. 2071, 2073, 2074, 2077, 
2092-2095, 2111, 2112, 2133, 2134, 2139, 2139a, 
2141, 2154-2158, 2201, 2231-2233, 2237, 2239); 
sec. 201, 88 Stat 1242, as amended (42 U.S.C. 
5841).

Section 110.1(b)(2) also issued under Pub. L 
96-92, 93 Stat 710 (22 U.S.C. 2403). Section 
110.11 also issued under sec. 122, 68 Stat. 939 
(42 U.S.C. 2152) and secs. 54c and 57d., 88 
Stat. 473,475 (42 U.S.C. 2074). Section 110.27 
also issued under sec. 309(a), Pub. L. 99-440. 
Section 110.50(b)(3) also issued under sec.
123,92 Stat. 142 (42 U.S.C. 2153). Section 
110.51 also issued under sec. 184, 68 Stat 954, 
as amended (42 U.S.C. 2234). Section 110.52 
also issued under sec. 186, 68 Stat 955 (42 
U.S.C. 2236). Sections 110.80-110.113 also 
issued under 5 U.S.C. 552, 554. Sections 
110.30-110.35 also issued under 5 U.S.C. 553.

For the purposes of sec. 223,68 Stat. 958, as 
amended (42 U.S.C. 2273); §§ 110.20-110.29, 
110.50, and 110.120-110.129 also issued under 
secs. 161b and i, 68 Stat. 948,949, as amended 
(42 U.S.C. 2201(b) and (i)); § 110.7b is issued 
under sec 161i, 68 Stat. 949, as amended (42 
U.S.C. 2201 (i)); and S§ 110.7a. 110.53 also 
issued under sec. 161o, 68 Stat 950, as 
amended (42 U.S.C. 2201(o)).

31. In § 110.1, paragraph (a) is revised 
to read as follows:
§ 110.1 Purpose and scope.

(a) The regulations in this part 
prescribe licensing, enforcement, and 
rulemaking procedures and criteria, 
under the Atomic Energy Act, for the 
export of nuclear equipment and 
material, as set out in $ 110.8, and the 
import of nuclear equipment and 
material, as set out in § 110.9. This part 
also gives notice to all persons who 
knowingly provide to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part,

that they may be individually subject to 
NRC enforcement action for violation of 
§ 110.7b.
* * * * *

32. Section 110.7b is added to read as 
follows:
§ 110.7b Deliberate misconduct.

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part; 
may not:

(1) Engage in deliberate misconduct 
that causes or, but for detection, would 
have caused, a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of any license, issued by the 
Commission, or

(2) Deliberately submit to the NRC, a 
licensee, or a licensee’s contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.

(b) A person who violates paragraph 
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of 
this section, deliberate misconduct by a 
person means an intentional act or 
omission that the person knows:

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.

PART 150—EXEMPTIONS AND 
CONTINUED REGULATORY 
AUTHORITY IN AGREEMENT STATES 
AND IN OFFSHORE WATERS UNDER 
SECTION 274

33. The authority citation for part 150 
is revised to read as follows:

Authority: Sec. 161, 68 S ta t  948, as 
amended, sec. 274, 73 Stat. 688 (42 U.S.C.
2201, 2021); sec. 201, 88 Stat. 1242, as 
amended (42 U.S.C. 5841).

Sections 150.3,150.15,150.15a, 150.31,
150.32 also issued under secs. lle(2), 81, 68 
Stat 923,935, as amended, secs. 83, 84,92 
Stat. 3033, 3039 (42 U.S.C. 2014e(2), 2111, 2113. 
2114). Section 150.14 also issued Under sec.
53, 68 Stat. 930, as amended (42 U.S.C. 2073).
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Section 150.15 also issued under secs. 135, 
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42 
U.S.C. 10155,10161). Section 150.17a also 
issued under sec. 122, 68 Stat. 939 (42 U.S.C. 
2152). Section 150.30 also issued under sec. 
234, 83 Stat. 444 (42 U.S.C. 2282).

For the purposes of sec. 223, 68 Stat. 958, as 
am ended (42 U.S.C. 2273); §§ 150.20(b) (2H5) 
and 150.21 are issued under sec. 161b, 68 Stat. 
948, as am ended (42 U.S.C. 2201(b)); §§ 150.14 
and 150.20(b)(5) are issued under sec. 161i, 68 
Stat. 949, as am ended (42 U.S.C. 2201(i)); and 
§ § 150.16-150.19 and 150.20(b)(1) are  issued 
under sec. 161o, 68 Stat. 950, as am ended (42 
U.S.C. 2201(o)).

34. Section 150.2 is revised to read as 
follows:
§ 150.2 Scope.

The regulations in this part apply to 
all States that have entered into 
agreements with the Commission or the 
Atomic Energy Commission pursuant to 
subsection 274b of the Act. This part 
also gives notice to all persons who

knowingly provide to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee’s activities subject to this part, 
that they may be individually subject to 
NRC enforcement action for violation of 
§ |  30.10, 40.10, and 70.10.

35. Section 150.20, the introductory 
text of paragraph (b) is revised to read 
as follows:
§ 150.20 Recognition of Agreement State 
licenses.
* * * * • *

(b) Notwithstanding any provision to 
the contrary in any specific license 
issued by an Agreement State to a 
person engaging in activities in a non- 
Agreement State or in offshore waters 
under the general licenses provided in 
this section, the general licenses 
provided in this section are subject to 
the provisions of § § 30.7 (a) through (g),

30.9, 30.10, 30.14(d), 30.34, 30.41, 30.51 to 
30.63, inclusive, of part 30 of this 
chapter; § § 40.7 (a) through (g), 40.9,
40.10, 40.41, 40.51, 40.61, 40.63 inclusive, 
40.71 and 40.81 of part 40 of this chapter; 
and §§ 70.7 (a) through (g), 70.9, 70.10, 
70.32, 70.42, 70.51 to 70.56, inclusive,
§ § 70.60 to 70.62, inclusive, and § 70.7 of 
part 70 of this chapter; and to the 
provisions of 10 CFR part 19, 20 and 71 
and subpart B of part 34 of this chapter. 
In addition, any person engaging in 
activities in non-Agreement States or in 
offshore waters under the general 
licenses provided in this section:
* * * * *

Dated at Rockville, MD, this 7th day of 
August, 1991.

For the N uclear Regulatory Commission. 
Sam uel J. Chilk,
Secretary of the Commission.
[FR Doc. 91-19222 Filed 8-14-91; 8:45 am)
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