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Settling Defendants shall also cooperate
with EPA [and the Statel in providing
information regarding of the Work to the
public. As requested by EPA [or the
Statel, Settling Defendants shall
participate in the preparation of such
information for dissemination to the
public and in public meetings which
may be held dr sponsored by EPA [or
the State] to explain activities at or
relating to the Site.

XXXII. Modification

103. Schedules specified in this
Consent Decree for completion of the
Work may be modified by agreement of
EPA and the Settling Defendants. All
such modifications shall be made in
writing.

104. No material modifications shall
be made to the SOW without written
notification to and written approval of
the United States, Settling Defendants,
and the Court. Prior to providing its
approval to any modification, the United
States will provide the State with a
reasonable opportunity to review and
comment on the proposed modification.
Modifications to the SOW that do not
materially alter that document may be
made by written agreement between
EPA, after providing the State with a
reasonable opportunity to review and
comment on the proposed modification,
and the Settling Defendants.

105. Nothing in this Decree shall be
deemed to alter the Court’s power to
enforce, supervise or approve
modifications to this Consent Decree.

XXXII11. Lodging and Opportunity for
Public Comment

106. This Consent Decree shall be
lodged with the Court for a period of not
less than thirty [30) days for public
notice and comment in accordance with
section 122(d)(2) of CERCLA, 42 U.S.C.
9622(d)(2), and 28 CFR 50.7. The United
States reserves the right to withdraw or
withhold its consent if the comments
regarding the Consent Decree disclose
facts or consideration which indicate
that the Consent Decree is
inappropriate, improper, or inadequate.
Settling Defendants consent to the entry
of this Consent Decree without further
notice.

107. If for any reason the Court should
decline to approve this Consent Decree

in the form presented, this agreement is
voidable at the sole discretion of any
party and the terms of the agreement
may not be used as evidence in any
litigation between the Parties.

XXXIV. Signatories/Service

108. Each undersigned representative
of a Settling Defendant to this Consent
Decree and the Assistant Attorney
General for Environment and Natural
Resources of the Department of Justice
certifies that he or she is fully
authorized to enter into the terms and
conditions of this Consent Decree and to
execute and legally bind such party to
this document.

109. Each Settling Defendant hereby
agrees not to oppose entry of this
Consent Decree by this Court or to
challenge any provision of this Consent
Decree unless the United States has
notified the Settling Defendants in
writing that it no longer supports entry
of the Consent Decree.

110. Each Settling Defendant shall
identify, on the attached signature page,
the name, address and telephone
number of an agent who is authorized to
accept service of process by mail on
behalf of that party with respect to all
matters arising under or relating to this
Consent Decree. Settling Defendants
hereby agree to accept service in that
manner and to waive the formal service
requirements set forth in Rule 4 of the
Federal Rules of Civil Procedure and
any applicable local rules of this Court,
including, but not limited to, service of a
summons.

So ordered this .
19

day of

United States District Judge

The Undersigned Parties enter into
this Consent Decree in the matter of
United States v , relating

to the Superfund Site.

FOR THE UNITED STATES OF
AMERICA

Date:

[Name], Assistant Attorney General,
Environment and Natural Resources
Division, U.S. Department of Justice,
Washington, DC 20530
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[Name], Environmental Enforcement
Section, Environment and Natural
Resources Division, U.S. Department
of Justice, Washington, DC 20530

[Name], Assistant United States
Attorney, District of
, U.S. Department of
Justice
[Address]

[Name], Assistant Administrator for
Enforcement, U.S. Environmental
Protection Agency, 401M Street SW,
Washington, DC 20460

[Name], Office of Enforcement, U.S.
Environmental Protection Agency, 401
M Street SW, Washington, DC 20460

[Name], Regional Administrator, Region

» U.S. Environmental Protection
Agency
[Address]

[Name], Assistant Regional Counsel,
U.S. Environmental Protection
Agency, Region;

[Address]

United Statesv____~

Consent Decree Signature Page

For the State of

Date:

[Name]
[Title]
[Address]
The Undersigned Party enters into this
Consent Decree in the matter of United

States v . , relating to the
Superfund Site.

FOR_ _ _ _ _ COMPANY, INC.*

Date:

[Name—Please Type]
[Title—Please Type]
[Address—Please Type]

Agent Authorized to Accept Service
on Behalf of Above-signed Party:

Name: [Please Type] ------------------------- —
Title: -

Address:
Tel. Number

[FR Doc. 91-15833 Filed 7-5-91; 8:45 am]
BILLING CODE 6560-50-M

* A separate signature page must be signed by
each corporation, individual or other legal entity
that is settling with the United States.
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DEPARTMENT OF EDUCATION
[CFDA No« 84.117A]

Educational Research and
Development Centers Program; Notice
Inviting Applications for a New Award
for Fiscal Year (FY) 1992

Purpose of Program: To support a
national research and development
center to conduct research and related
activities in the area of reading.

Eligible Applicants: The following
parties are eligible to apply for an
award for a Research and Development
Center institutions of higher education,
institutions of higher education in
consort with public agencies or private
nonprofit organizations, and interstate
agencies established by compact that
operate subsidiary bodies established to
conduct postsecondary educational
research and development.

Deadline for Transmittal of
Applications: October 18,1991

Applications Available: July 17,1991.

Available Funds: This Center will be
awarded as a cooperative agreement.
Funding for the first year of the National
Reading Research Center will be up to
$1.2 million. The following table
indicates the estimated funding levels
over the five-year project period. The
funding levels for years 2 through 5 are
estimates depending upon the
availability of funds and needs as
reflected in the approved application.

Million
First year funding...... 1$1.2
Second year funding___ « 1.5
Third year funding« . 1.8

Million

Fourth year funding........cccccoocuen. €K, 17
Fifth year funding...... .o, R 1,8
Five year total.......connn €« 78

1Up to.

Estimated Number of Awards: 1

Project Period: Up to 60 months.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) In
34 CFR parts 74, 75, 77, 81, 82, 85, and 86;
and (b). The regulations for this projpam
in 34 CFR parts 706 and 708.
SUPPLEMENTARY INFORMATION: On April
30,1991, the Secretary published a
notice in the Federal Register soliciting
written comments on a research agenda
for reading, content, and related areas.
The Secretary has decided to fund a
National Reading Research Center to
address many of the issues raised by
commenters in response to the notice.

The mission statement describing the
areas of research the Secretary is
particularly interested in supporting
under the National Reading Research
Center will be found in the application
package. These areas of research
include: Instructional strategies for at-
risk students; evaluation of instructional
approaches; alternative assessments of
student learning; teacher education and
instructional interventions; reading and
learning from school textbooks and
other content materials; reading
acquisition and cognition; and the
sociocultural contexts within which
reading takes place.

Priority: Under 34 CFR 75.105(c)(3)
and 34 CFR 706”\(b), the Secretary gives
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an absolute preference to applications
that meet the following priority. The
Secretary funds under this competition
only an application that meets this
absolute priority.

Research on Reading and Literacy:
(English Literacy, including reading,
writing, and language skills (34 CFR
706.3(b)(19)).

Selection Criteria: In evaluating
applications for grants under this
program competition, the Secretary uses
the selection criteria in 34 CFR 70811

The program regulations in 34 CFR
706.20(b) and (d) provide that the
Secretary may award up to 100 points
for the selection criteria, including a
reserved 10 points. For this competition,
die 10 points are added to plan of
operation (34 CFR 708.11(c)), for a
possible total of 25 points.

FOR APPLICATIONS OR ADDITIONAL
INFORMATION CONTACT: Dr. Anne P.
Sweet, U.S. Department of Education,
OERI, Office of Research, room 606D,
555 New Jersey Avenue, NW.,
Washington, DC 20208-5648. Telephone:
(202) 219-2021. Deaf and hearing
impaired individuals may call the
Federal Dual Party Relay Service at 1-
800-877-8339 (in the Washington, DC
202 area code, telephone 708-9300)
between 8 am. and 7 p.m., Eastern time.

Program Authority: 20U.S.C. 1221e.

Dated: July 1,1991.
Bruno V. Manno,

Acting AssistantSecretaryfor Educational
Research andImprovement

(FR Doc. 91-16089 Filed 7-5-91; 845 am]
BILLING CODE 4000-01-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Part 16

[CGD 90-014]

RIN 2115-AC45

Chemical Drug Testing Programs for
Commercial Vessel Personnel

agency: Coast Guard, DOT.
AcTION: Final rule.

summary: This rule establishes random
chemical drug testing requirements for
all crewmembers who serve in positions
which affect the safe operation of a
commercial vessel. The Coast Guard
believes that random chemical testing
for dangerous drugs is necessary for the
overall effectiveness of any program to
discourage drug use by commercial
vessel personnel and thereby enhance
the safety of the marine transportation
industry.

These regulations reduce the number
of crewmembers subject to random
testing under the maritime
transportation drug testing program and
remove industrial personnel on
industrial vessels from the requirements
for drug testing.

EFFECTIVE date: This rule is effective on
October 1,1991.

FOR FURTHER INFORMATION CONTACT:
LCDR Thomas Murphy, U.S. Coast
Guard Headquarters, Office of Marine
Safety, Security and Environmental
Protection (G-MMI-2), telephone (202)
267-1421.

SUPPLEMENTARY INFORMATION:

Drafting Information

The principal document drafters are
Mr. Walter D. Rabe, Project Manager,
Office of Marine Safety, Security and
Environmental Protection, and Christena
Green, Project Counsel, Office of Chief
Counsel.

Background

On November 21,1988, the Coast
Guard issued a Final Rule requiring pre-
employment, periodic, random, post-
accident and reasonable cause testing
for commercial vessel personnel. (53 FR

47064) On November 29,1988, the
Transportation Institute and the
Seafarers International Union, as well
as other individual plaintiffs, filed a
lawsuit against the U.S. Coast Guard
and James H. Burnley 1V, then Secretary
of Transportation (Civil Action No. 88-
3429), in the United States District Court
for the District of Columbia. The lawsuit
sought declaratory and injunctive relief
against the Coast Guard's Final Rule
which required private citizens
employed aboard commercial vessels to
be subject to government-compelled
drug testing even if those individuals
were not suspected of drug use.

On December 18,1989, the District
Court enjoined the Coast Guard from
implementing that part of the drug
testing rules which required employers
to initiate programs for random drug
testing of all crewmembers as described
in the November 21,1988, Final Rule.
The Final Rule has required, with
limited exceptions, that all
crewmembers serving aboard a vessel
be subject to random drug testing. The
rule was based on the concept that
random testing was warranted not only
for those crewmembers whose ordinary
duties directly affected the safe
navigation and operation of a vessel but
also for other crewmembers who, in an
emergency, were assigned tasks critical
to the safety of the vessel and its
passengers. In his opinion, District Court
Judge Thomas F. Hogan approved the
concept ofrandom drug testing but held
that the random drug testing regulations
as written in the November 21,1988,
Final Rule could not be sustained under
the Fourth Amendment because no
clear, direct nexus between the nature
of an employee’s duty and an
irreversible and calamitous
consequence has been demonstrated.
The Court was not convinced that the
immediacy or gravity of the potential
safety threat was sufficient to mandate
random drug testing for all employees
covered in the Coast Guard’s
regulations. However, Judge Hogan
acknowledged “that some crewmembers
within the currently drawn regulations
perform duties so directly tied to safety,
that they could constitutionally be
required to undergo random testing.”
Judge Hogan’s decision left the Coast
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Guard free ta promulgate new random
drug testing regulations applicable only
to those crewmembers whose duties
have a clear and direct nexus to the
safety concerns of the government. In
response to Judge Hogan's decision, on
December 26,1989, the Coast Guard
published a Final Rule suspending
implementation of random drug testing
by marine employers until further
notice. (54 FR 52943)

On July 27,1990, the Coast Guard
published a Notice of Proposed
Rulemaking (the “NPRM™") to require
random chemical drug testing only for
those commercial vessel personnel who
perform ordinary duties directly
affecting the safe operation and
navigation of the vessel and, on vessels
carrying passengers, who are assigned
emergency duties making them directly
responsible for the safety to passengers
(55 FR 30886). The NPRM also proposed
removing certain drilling industry
personnel from maritime industry drug
testing program coverage.

This Final Rule contains the Coast
Guard's random chemical drug testing
regulations for the maritime industry. It
requires chemical testing for dangerous
drugs on a random basis (random
testing) of crewmembers on inspected
vessels who occupy a position, or
perform the duties and functions of a
position, required by the vessel's
Certificate of Inspection; who perform
the duties and functions of patrolmen or
watchmen; or who are specifically
assigned the duties of warning,
mustering, assembling, assisting, or
controlling the moverment of passengers
during emergencies. The rule also
requires random testing of
crewmembers on uninspected vessels
who are required by law or regulation to
hold a license issued by the Coast
Guard in order to perform their duties
on the vessel; who perform duties and
functions directly related to the safe
operation of the vessel; who perform the
duties and functions of patrolmen or
watchmen; or who are specifically
assigned the duties of warning,
mustering, assembling, assisting, or
controlling the movement of passengers
during emergencies. This Final Rule
removes industrial personnel on
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industrial vessels from all requirements
under the maritime transportation
industry drug testing program contained
in 46 CFR part 16.

Discussion of Comments and Changes

The Coast Guard received 52 written
comments in response to the notice of
proposed rulemaking. The written
comments on the July 27,1990, NPRM
addressed a wide variety of issues. All
comments were considered, despite the
fact that some were received after the
close of the applicable comment period.

Public Hearings

One commenter requested that public
hearings be held in various cities so that
affected individuals would have an
opportunity to testify. The Coast Guard
believes that all interested parties have
had ample opportunity to express their
views regarding this rulemaking and
that public hearings would not have
been of substantial benefit to the
development of this rule.

Definitions

The Coast Guard has combined the
proposed definitions of vessel operation
and vessel navigation into a single
definition. For many years, the Coast
Guard has considered the functions and
duties listed under “vessel navigation”
in the NPRM to be essential parts of
vessel operation. In fact, 46 U.S.C. 8101
requires the Certificate of Inspection
(COl) issued to an inspected vessel to
“state the complement of licensed
individuals and crew (including
lifeboatmen) considered by the
Secretary to be necessary for safe
operation.” Because no particular
purpose would be served by separating
navigation duties from other operation
duties in this rulemaking, and to
eliminate possible confusion, the
definitions of “vessel navigation” and
“vessel operation” in the NPRM have
been replaced by a single definition,
"operation”, in the final rule.

Numerous commenters objected to the
proposed language “providing for the
safety of passengers on board” in the
definition of vessel operations because
that phrase is vague and could be
interpreted very broadly. The Coast
Guard agrees with these commenters,
and has clarified the language in the
final rule. As indicated previously, the
Coast Guard believes that any
crewmember assigned direct
responsibility for passenger safety
should be subject to random testing. On
inspected vessels, those crewmembers
are, for the most part, required by and
listed on the COI as patrolmen,
watchmen and lifeboatmen. Any
additional crewmembers who are

specifically assigned these duties,
whether or not they are listed on the
COI and regardless of whether they
perform these duties on an inspected
vessel or an uninspected vessel, also
should be subject to random testing. The
language of the final rule, therefore, has
been revised to include all
crewmembers who perform duties as
patrolmen or watchmen or who are
“specifically assigned the duties of
warning, mustering, assembling,
assisting, or controlling the movement of
passengers during emergencies.” The
Coast Guard believes that this language
clearly identifies which crewmembers
are subject to random testing by virtue
of their assigned duties to ensure
passenger safety.

One commenter urged that the
definition of "operation” be broadened
to include monitoring, maintenance, and
operation of equipment intended for use
in response to spills of oil and
hazardous liquids because those duties
are clearly and directly connected to
“consequences that may be irreversible
and calamitous.” The Coast Guard does
agree that the definition of “operations”
should be so broadened. Oil spill
cleanup operations are performed from
many different types of vehicles,
including commercial and non-
commercial, inspected and uninspected
vessels. On board a commercial vessel,
persons who are involved solely in
“cleanup operations” are industrial
personnel and should be excepted from
chemical drug testing required by part
16; while crewmembers with duties that
directly affect the safe operation of the
vessel would be subject to random
testing. On non-commercial oil spill
clean-up vessels, such as those owned
and operated by federal, state, or local
governments, these rules do not apply.

Two commenters indicated that
“marine employer” needs to be more
clearly defined. The commenters
question whether the company that
charters a vessel or the company that
provides a vessel for charter bears the
responsibility for random testing of the
crewmembers. Clearly, the
crewmembers’ employer is responsible
for implementing the drug testing
programs required by these regulations.
The Coast Guard believes that the
definition in § 16.105 of “marine
employer” as the owner, managing
operator, charterer, agent, master, or
person in charge of a vessel is sufficient
for the purposes of these drug testing
regulations. Each marine employer is
responsible for implementing the
regulations with regard to its employees.
The Coast Guard does not believe that
there are any peculiar employment
arrangements in the maritime industry

31031

that prevent an employer from knowing
who they employ or an employee from
knowing who employs them. The intent
of the regulations is to ensure that all
covered crewmembers are appropriately
tested and that the rule provides marine
employers flexibility in providing for
required testing. The Coast Guard does
not intend to regulate contractual
matters among operators, charterers,
owners, etc., regarding compliance with
these regulations.

Crewmembers Subject to Random
Testing

In general, commenters representing
an employee or union perspective
opposed random testing or suggested a
narrow definition of "crewmembers
subject to random testing”. Commenters
representing a marine employer
perspective generally suggested either a
broad definition of "crewmembers
subject to random testing” or that all
crewmembers be random tested.

Several commenters suggested that all
crewmembers on particular vessel
types, such as large passenger vessels,
oil tankers, inland towing vessels, or
mobile offshore drilling units (MODUSs)
be subject to random testing. While the
1988 Final Rule required most of these
crewmembers to be tested on a random
basis, the Coast Guard cannot accept
these suggestions because it is clear
from Judge Hogan's ruling that a direct
nexus between a crewmember’s duties
and vessel safety must exist in order to
subject a crewmember to random
testing. The Coast Guard cannot
demonstrate that all crewmembers on
any particular type of vessel have duties
that directly affect the vessel’s safety.

Some commenters suggested that on
inspected vessels, only those
crewmembers required by the COI be
subject to random testing. Although the
minimum required crew complement of
an inspected vessel is listed (number
and type of licensed, documented, and
undocumented personnelj on the
vessel’s COl, the COI will rarely, if ever,
be identical to the actual crewlist. When
crewmembers in addition to those listed
on the COI are engaged at the discretion
of the vessel owner or operator to
perform the same duties as those
crewmembers listed on the COlI, these
additional crewmembers must be
subject to random testing for the same
reasons as COI listed personnel. The
Coast Guard could not, therefore, limit
the random testing requirements to only
the crewmembers required by the COI.
The requirement in the final rule that
COl listed crewmembers be subject to
random testing is only a threshold
requirement for testing crewmembers on
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inspected vessels. The marine employer
must identify all other crewmembers
who perform operations duties and
ensure that they, too, are subject to
random testing. We must, therefore,
determine which duties on all vessels
will subject a crewmmember to random
testing, based on the duties that a
crewmember actually perforns rather
than on the type of vessel on which the
crewmember serves. The Coast Guard
has defined the types of duties which
directly affect the safe operation of a
vessel. The marine employer must
identify which crewmembers perform
these duties.

Several commenters requested that all
crewmembers on uninspected inland
towing vessels, including cooks, be
subject to random testing. Some
commenters indicated that cooks on
these vessels routinely performa variety
of duties that involve the safe operation
of the vessel, and that a cook’s failure to
perform his galley duties properly could
result in food poisoning of the crew or in
agalley fire that could spread and
consume the vessel. Based on the
comments received, however, the Coast
Guard does not agree that all cooks
should be subject to random testing.
Most cooks do not have duties in
addition to cooking and galley cleaning.
The Coast Guard does not believe that
cooking and galley cleaning alone have
a sufficient tie to safe vessel operation
to warrant random testing. However,
those cooks on any type of vessel who
have ordinary and routine duties (apart
from cooking or galley cleaning) that are
directly related to the safe operation of
the vessel should be subject to random
testing.

Two commenters indicated that all
crewmembers onboard passenger
vessels, including cabin stewards,
waiters, porters, and entertainers, are
directly responsible for passenger safety
and should be subject to random testing.
Another commenter indicated that all
personnel on passenger vessels with
emergency duties assigned mi the
vessels’s station bill should be subject to
random testing. The Coast Guard does
not agree with these commenters. A
crewmember’s assignment to an
emergency duty on the vessel's station
bill is not sufficient reason to require the
crewmember to be subject to random
testing. The Coast Guaitl’s paosition
concerning emergency duties is that only
those crewmembers who are assigned
specific emergency duties which make
them directly responsible for the safety
of life of passengers should be subject to
random testing. Direct responsibility for
passenger safety must be assigned to
and understood by a crewmenber as a

job function. Crewmembers who may
simply “help out” in an emergency are
not thereby subject to random testing.
Of course, in an emergency, persons
who are not otherwise subject to
random testing are not precluded from
providing assistance to passengers that
is beyond their normal job requirements.

One commenter indicated that the
NPRM does not include harbor pilots,
and that they should be subject to
random testing. The Coast Guard agrees
that pilots should be subject to random
testing. As stated in the NPRM, pilots
perform the same duties as masters and
deck watch officers, and also contribute
knowledge of local port conditions. The
NPRM envisioned that pilots would be
subject to random drug testing because
they performvessel navigation duties.
The final rule requires that harbor pilots
be subject to random drug testing.

Two commenters indicated that
wipers would be excluded from random
testing. One commenter said that Judge
Hogan had already concluded that a
wiper’s duties “were not so safety
sensitive as to permit themto be
subjected to random urinalysis.” The
other commenter said that the inclusion
of the wiper “is not considered valid by
definition of his job description. The job
of the wiper at sea and in port (is) to do
general cleaning and upkeep in the
engine department spaces and assist in
repair work.” The Coast Guard does not
believe that Judge Hogan'’s ruling
concluded that a wiper should be
excluded from random testing. Rather,
the Coast Guard believes that the
salient conclusion drawn by Judge
Hogan was that the Government had not
shown a direct nexus between the
duties of wipers and the safety concerns
of the Government The Court expected
the Coast Guard to show that nexus
when it reformulated the regulations.
However, in view of the comments
received, the Coast Guard has
reconsidered its original position
regarding random testing of wipers. The
Coast Guard agrees that the ordinary
duties of a wiper are not so safety-
sensitive as to require random testing.
Generally, a wiper occupies an entry
level position in the engine department,
is not required by the COI, and, is
closely supervised by other engine
department personnel when performing
safety-sensitive duties. In those few
instances where wipers are required by
the CGH, they have been determined to
be essential to the safe operation of the
vessel. Accordingly, the Final Rule
requires only those wipers who are
specifically required by the COI. orwho
perform some other “operation” duty in
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addition to their duties as a wiper, to be
subject to random testing.

After considering all the comments
received, the Coast Guard has revised
the NPRM's proposed wording to insure
that this final rule clearly indicates
which crewmembers on inspected
vessels and uninspected vessels must b>
subject to random testing. Paragraph
16.230(a) treats crewmembers on
inspected vessels, and paragraph
16.230(b) treats crewmembers on
uninspected vessels.

Industrial Personnel

Two commenters noted that the
NPRM, as written, could be
misinterpreted to propose random
testing of industrial personnel because
they perform duties listed under “Vessel
Operations.” The Coast Guard agrees
that some confusion might have resulted
from the wording of the NPRM, and
appropriate changes have been made to
the Final Rule to clarify its coverage.
Industrial personnel are carried on
board an industrial vessel for the sole
purpose of carrying out the industrial
business or functions of the vessel, and
they do not routinely perform duties that
directly affect the safe operation of the
vessel. These persons are, therefore,
excepted from chemical drug testing
required by part 16. Although industrial
personnel may perform some of the
types of duties listed under “vessel
operations,” such as operation of deck
machinery, the duties they perform
involve the industrial functions of the
vessel, not the navigation or operation
of the vessel as a vessel. The Coast
Guard has had a definition of industrial
personnel in 46 CFR 90.10-15 for many
years, Le., "This term means every
person carried on board an industrial
vessel for the sole purpose of carrying
out the industrial business or functions
of the industrial vessel. Examples of
industrial personnel include tradesmen,
such as mechanics, plumbers,
electricians, and welders; laborers, such
as wreckers and construction workers;
and other persons, such as supervisors,
engineers, technicians, drilling
personnel, and divers.”

Industrial personnel are not required
by the Certificate of Inspection to be on
board a vessel; they are allowed to be
on board to perform industrial functions.
However, some confusion might remain
regarding those persons who perform
industrial functions, but who also are
properly trained and documented to
serve as lifeboatmen. When such
persons are serving as a lifeboatmen
required by the COI, they cannot be
excluded under the “industrial
personnel” provision because they are
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not on board for the sole purpose of
carrying out industrial functions. They
perform the duties of a lifeboatman, and
are required by the COi; they are
therefore subject to random testing.
Two commenters noted that proposed
10.105(b)(3) would apply only to
industrial personnel on mobile offshore
drilling units, and that industrial
personnel on other vessels, such as
derrick barges and pipelay barges,
should be treated equally. The Coast
Guard agrees, and § 16.105(b)(3) has
been rewritten to include industrial
personnel on any industrial vessel.

Implementation Date

The Coast Guard specifically sought
comment on problems associated with
implementation of this Final Rule within
30 days after publication in the Federal
Register.

Note: The Notice of Proposed Rulemaking
published onJuly 27,1990, stated, as a result
ofa printing error, that the random testing
program was to be implemented not later
than August 27,1990. The error was corrected
by die Federal Register of August 1,1990.

Five commenters requested that the
effective date of the rules be more than
30days horn publication in the Federal
Register. Three commenters suggested
90 days, one commenter suggested 45
days, and one commenter suggested
“more than 30 days.” One commenter
indicated that more than 30 days time is
necessary for companies to inform their
employees of the new random testing
requirements, establish internal policies,
and ensure that all mechanisms for
compliance are in place. When the
NPRM was published, the Coast Guard
had anticipated that final rales would be
in place in sufficient time for employers
with 50 or fewer employees to
implement a random testing program as
originally scheduled on December 21,
1990. However, it was not possible to
complete a final rale on the schedule
that had been anticipated. In view of the
comments received, the Coast Guard
agrees that additional time may be
necessary for all employers to
implement a random testing program.
Accordingly, § 16.205 (a), (b), and (c)
have been revised to require that all
random testing programs be in place by
October 1,1991.

Other Employer Drug Testing Programs

Two commenters requested that the
final rule specifically state that it does
not preempt other drag testing programs
implemented by employers. The Coast
Guard does not believe that it is
necessary for the final rule to contain
such a statement. The authority for
these rales is 46 U.S.G 2103, 3306, 7101,
7301, and 7701, and 49 CFR 1.46.

Employers must implement programs for
chemical drug and alcohol testing of
commercial vessel personnel in
accordance with this rule. These rules
do not preclude or limit additional drug
testing programs established by
employers under other authority.

Regulatory Evaluation

These regulations are considered to
be non-major under Executive Order
12291. However, they are considered to
be significant under the DOT regulatory
policies and procedures (44 FR 11304;
February 26»1979) because of
controversy surrounding random testing,
substantial public interest, and
litigation. The revision to 46 CFR part 16
serves to re-establish random drug
testing requirements for those
crewmembers aboard commercial
vessels whose duties directly affect the
vessel's safe operation. A regulatory
evaluation of the economic impact of
drug testing, including random testing,
accompanied the November 21,1988
Final Rule (53 FR 47064). Although this
revision will reduce somewhat the
recurring annual cost of implementation
of drag testing by decreasing the number
of persons subject to drag testing, there
will be no appreciable decrease in the
administrative costs to employers to
conduct the overall program. The
crewmembers who will be excluded by
this revision perform only duties that
are not considered safety sensitive. The
Coast Guard believes their exclusion
will decrease the cost of the random
testing program but will not significantly
decrease the benefits of random testing
because these crewmembers have little
impact on a vessel’s safe operation.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
requires review of proposed rules to
assess their impact on small business.
The Coast Guard concluded that the
November 21,1968 Final Rule could
have a significant economic impact on a
substantial number of small entities. A
regulatory flexibility analysis was
placed in the docket (CGD 86-067) feu
the Final Rule (53 FR 47064). As
discussed above, this revision will
decrease the economic impact imposed
by that rule by reducing somewhat the
number of tests required to be.
conducted. However, the savings will be
minimal because the proposed change
will not eliminate other required tests or
the need to have a drag testing program
for personnel covered by that rale.

Paperwork Reduction Act

This rale contains no additional
information collection requirements. The
paperwork associated with this rule has
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been approved by the Office of
Management and Budget under number
2115-0574.

Federalism Implications

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612. The Coast Guard has determined
that it does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Environmental Assessment

As required by section 2.B.21. of
Commandant Instruction M 16475.1B, the
Coast Guard has considered this rule's
environmental impact and concludes
that the rale is categorically excluded
from further environmental
documentation.

List of Subjects in 46 CFR Part 16

Seamen, Marine safety. Navigation
(water). Alcohol and alcoholic
beverages, Drugs.

In consideration of the foregoing, the
Coast Guard amends part 16 of title 46,
Code of Federal Regulations as 9et forth
below:

PART 16—-CHEMICAL TESTING

1. The authority citation for part 16
continues to read as follows:

Authority: 46 U .S.C. 2103, 3306, 7101,7301,
and 7701; 49 CFR 146.

2. In § 16.105, the definition of
“crewmember” is amended by revising
paragraph (b) and a new definition
“operation” is added in alphabetical
order, to read as follows:

816105 Definitions of terms used in this
part.
* ° * # *

Crewmember means an individual
who is:
* * * * *

(b) Engaged or employed on board a
vessel owned in file United States that is
required by law or regulation to engage,
employ, or be operated by an individual
holding a license, certificate of registry,
or merchant mariner's document issued
under this subchapter, except the
following:

(1) Individuals on fish processing
vessels who are primarily employed In
the preparation of fish or fish products,
or in a support position, and who have
no duties that directly affect the safe
operation of the vessel;

(2) Scientific personnel on an
oceanographic research vessel;
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(@) Individuals on industrial vessels
who are industrial personnel, as defined
in this chapter; an

(@) Individuals not required under part
15 of this subchapter who have no duties
that directly affect the safe operation of
tewessel.

Operation means to navigate, steer,
direct, manage, or sail a vessel, or to
control, monitor, or maintain the vessel’'s
main or auxiliary equipment or systens.
Operation includes:

(@) Determining the vessel’s position,
piloting, directing the vessel along a
desired trackline, keeping account of the
vessel’s progress through the water,
ordering or executing changes in course,
rudder position, or speed, and
maintaining a lookout;

(b) Controlling, operating, monitoring,
maintaining, or testing: the vessel’s
propulsion and steering systents; electric
power generators; bilge, ballast, fire,
and cargo pumps; deck machinery
including winches, windlasses, and
lifting equipment; lifesaving equipment
and appliances; firefighting systems and
equipment; and navigation and
communication equipment; and

(©) Mooring, anchoring, and line
handling; loading or discharging of cargo
or fuel; assembling or disassembling of
tows; and maintaining the vessel’s
stability and watertight integrity.

3. Section 16201 is amended by
revising paragraphs (c) and (d) to read
as follows:

§16.201

* *

Application.
* * *

(c) If an individual holding a license,
certificate of registry, or merchant
mariner’s document fails a chemical test
for dangerous drugs, the individual’s
employer or prospective employer shall
report the test results in writing to the
nearest Coast Guard Officer in Charge,
Marine Inspection (OCMI). The
individual shall be denied employment
as a crewmember or removed from
duties which directly affect the safe
operation of the vessel as soon as
practicable and shall be subject to
suspension and revocation proceedings
against his or her license, certificate of
registry, or merchant mariner's
document under 46 CFR part 5.

(d) If an individual who does not hold
a license, certificate of registry, or
merchant mariner’s document fails a

chemical test for dangerous drugs, the
individual shall be denied employment
as a crewmember or removed from
duties which directly affect the safe
operation of the vessel as soon as
possible.
* * * *

4. Section 16.205 is revised to read as
follows:

§16.205 Implementation of chemical
testing programs.

(a) Each employer who employs more
than 50 employees required to be tested
under this part was required to
implement the pre-employment testing
program required by this part not later
than June 21,1989, and the serious
marine incident and reasonable cause
testing programs required by this part
not later than December 21,1989. The
random testing program required by this
part shall be implemented not later than
October 1,1991.

(b) Each employer who employs from
11 to 50 employees required to be tested
under this part was required to
implement the pre-employment, serious
marine incident and reasonable cause
testing programs required by this part
not later than December 21,1989. The
random testing program required by this
part shall be implemented not later than
October 1,1991.

(©) Each employer who employs 10 or
fewer employees required to be tested
under this part was required to
implement the preemployment, serious
marine incident and reasonable cause
testing programs required by this part
not later than December 21,1990. The
random testing program required by this
part shall be implemented not later than
October 1,1991.

5. Section 16.230 is revised to read as
follows:

§16.230 Random testing requirements.

@  Marine employers shall establish
prograns for the chen?%eél testing for
dangerous drugs on a random basis of
crewmembers on inspected vessels who:

(1) Occupy a position, or perform the
duties and functions of a position,
required by the vessel’s Certificate of
Inspection;

(2 Perform the duties and functions of
patrolmen or watchmen required by this
chapter, or,

(3) Are specifically assigned the
duties of warning, mustering,
assembling, assisting, or controlling the
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movement of passengers during
emergencies.

(b) Marine employers shall establish
programs for the chemical testing for
dangerous drugs on a random basis of
crewmembers on uninspected vessels
who:

(1) Are required by law or regulation
to hold a license issued by the Coast
Guard in order to perform their duties
on the vessel;

(2 Perform duties and functions
directly related to the safe operation of
the vessel;

(3) Perform the duties and functions of
patrolmen or watchmen required by this
chapter; or,

(4) Are specifically assigned the
duties of warning, mustering,
assembling, assisting, or controlling the
movement of passengers during
emergencies.

(c) Random selection of individual
crewmembers means that every member
of a given population has a substantially
equal chance of selection on a
statistically valid basis. The testing
frequency and selection process shall be
such that an employee’s chance of
selection continues to exist throughout
his or her employment. Random
selection may be accomplished by
periodically selecting one or more
vessels and testing all crewmembers
covered by this section, provided each
vessel subject to the marine employer’s
test program remains equally subject to
selection.

(d) Marine employers may form or
otherwise use sponsoring organizations,
or may use contractors, to conduct the
random chemical testing programs
required by this part.

(e) Each marine employer shall ensure
that crewmembers are tested on a
random basis at an annual rate of not
less than 50 percent.

() An individual may not be engaged
or employed, including self-employment,
on a vessel in a position as master,
operator, or person in charge for which a
license or merchant mariner’s document
is required by law or regulation unless
all crewmembers covered by this
section are subject to the random testing
requirements of this section.

Dated: June 23,1991.

J. W. Kime,

Admiral, U.S. Coast Guard Commandant.
[FR Doc. 91-16101 Filed 7-5-91; 8:45 am]
BILLING CODE 4910-14-M
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Presidential Documents

Presidential Determination No. 91-43 of June 24, 1991

Determination Under Section 405(a) of the Trade Act of 1974,
as Amended—the Republic of Bulgaria

Memorandum for the Secretary of State

Pursuant to the authority vested in me under the Trade Act of 1974 (Public
Law 93-618, January 3, 1975; 88 Stat. 1978), as amended (the “Trade Act®), |
determine, pursuant to section 405(a) of the Trade Act, that the “Agreement on
Trade Relations Between the Government of the United States of America and
the Government of the Republic of Bulgaria” will promote the purposes of the
Trade Act and is in the national interest.

You are authorized and directed to transmit copies of this determination to the
appropriate Members of Congress and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, June 24, 1991.

Editorial note: For the President’s letter to Congressional leaders on trade with Bulgaria, see the
W eekly Compilation ofPresidential Documents [yoX, 27,y. MI).
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Presidential Documents

Presidential Determination No. 91-44 of June 24, 1991

Determination Under Section 405(a) of the Trade Act of 1974,
as Amended—the Mongolian People’s Republic

Memorandum for the Secretary of State

Pursuant to the authority vested in me under the Trade Act of 1974 (Public
Law 93-618, January 3, 1975; 88 Stat. 1978), as amended (the “Trade Act”), |
determine, pursuant to section 405(a) of the Trade Act, that the “Agreement on
Trade Relations Between the Government of the United States of America and
the Government of the Mongolian People’s Republic” will promote the pur-
poses of the Trade Act and is in the national interest

You are authorized and directed to transmit copies of this determination to the
appropriate Members of Congress and to publish it in the Federal Register,

THE WHITE HOUSE.
Washington, June 24, 1991.

Editorial note: For the President’s letter to Congressional leaders on trade with Mongolia, see the
Weekly Compilation ofPresidential Documente (vol. 27, p. 843).
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Memorandum of June 25, 1991

Delegation of Authority Regarding Missile Technology
Proliferation

Memorandum for the Secretary of State, the Secretary of the Treasury, the
Secretary of Defense, [and] the Secretary of Commerce

By virtue of the authority vested in me by the Constitution and laws of the
United States of America, including section 301 of title 3, United States Code,
and sections 1701-1704 of the National Defense Authorization Act for Fiscal
Year 1991 (Public Law 101-510) (the Act), | hereby make the following
delegations:

1 The authority and duties vested in me by sections 72 and 73 of the Arms
Export Control Act (22 U.S.C. 2797a and b) and section 1704 of the Act (22
U.S.C. 2797 note) are delegated to the Secretary of State, except that:

a. The authority vested in me to make determinations with respect to
violations by U.S. persons of the Export Administration Act of 1979 under
section 72(a)(1) is delegated to the Secretary of Commerce.

b. The authority vested in me to deny certain U.S. Government contracts as
provided in sections 73(a)(2)(A)(i) and 73(a)(2)(B)(i), pursuant to a determina-
tion made under section 73(a)(1), as well as the authority vested in me to make
the findings provided in sections 72(c), 73(f), and 73(g)(1), are delegated to the
Secretary of Defense. Waivers based upon findings made pursuant to sections
72(c) and 73(f) shall be issued, transmitted to Congress, and notified to the
Secretary of the Treasury as appropriate by the Secretary of State.

c. The authority vested in me to prohibit certain imports as provided in
section 73(a)(2)(C), pursuant to a determination made by the Secretary of State
under such section, and the obligation to implement the exceptions provided
in section 73(g), are delegated to the Secretary of the Treasury.

2. The authority and duties vested in me by section 1702 of the Act and section
11B of the Export Administration Act of 1979 (50 U.S.C. App. 2410b) are
delegated to the Secretary of Commerce, except that:

a. The authority and duties vested in me by sections lIB(b)(I)(A) (insofar as
such section authorizes determinations with respect to violations by U.S.
persons of the Arms Export Control Act), IIB(b)(1)(B)(iii) (insofar as such
section authorizes determinations regarding activities by foreign persons), and
HB(b)(5) are delegated to the Secretary of State.

b. The authority vested in me to make the findings provided in sections
11B(a)(3), lIB(b)(6), and lIB(b)(7)(A) are delegated to the Secretary of De-
fense. Waivers based upon findings made pursuant to sections 1IB(a)(3) and
11B(b)(6) shall be issued, transmitted to Congress, and notified to the Secre-
tary of the Treasury as appropriate by the Secretary of Commerce and
Secretary of State, respectively.

c. The authority vested in me to prohibit certain imports as provided in
section 1IB(b)(1)(B)(iii), pursuant to a determination made by the Secretary of
State under such section, and the obligation to implement the exceptions
provided in section 1IB(b)(7), are delegated to the Secretary of the Treasury.



31042 Federal Register / Vol. 56, No. 130 / Monday, July 8, 1991 / Presidential Documents

[FR Doc. 91-16383
Filed 7-5-91: 1*:39 am]
Billing code 3195-01-M

Ail functions delegated herein shall be exercised in consultation among the
Secretary of State, the Secretary of Defense, the Secretary of the Treasury, the
Secretary of Commerce, the Director of the Arms Control and Disarmament
Agency, and other departments and agencies as appropriate.

The functions delegated herein may be redelegated as appropriate. Regula-
tions necessary to carry out the functions delegated herein may be issued as
appropriate.

The Secretary of State is authorized and directed to publish this memorandum
in the Federal Register.

e

THE WHITE HOUSE,
Washington, June 25, 1991



