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(1) That portion of the total fee to be 
refunded would be as follows:

Federal
(percent)

California-only
(percent)

LDV/LDT............. 908 76.0
HDE/HDV........... 83.0 0
—Evaporative

only.................. 0 0
MC....................... 0 0

(2) A request for a waiver or refund of 
part of a fee shall be submitted in 
writing by the applicant to the 
Environmental Protection Agency,
Motor Vehicle and Engine Compliance 
Program, Certification Division, 2565 
Plymouth Road, Ann Arbor, MI 48105.
§ 86.909-93 Payment

(a) All fees required by this section 
shall be paid by money order, bank 
draft, certified check, or corporate 
check, payable in U.S. dollars to the 
order of the Environmental Protection 
Agency.

(b) All fees shall be forwarded with 
the Fee Filing Form to the

Environmental Protection Agency to the 
address designated on the Fee Filing 
Form.

(c) An application for which a partial 
waiver of the fee has been requested 
will not be accepted for processing until 
the appropriate fee has been determined 
and the balance waived or, if the waiver 
has been denied, the proper fee is 
submitted after notice of denial.

§ 88.910-93 Deficiencies.
(a) Any filing pursuant to § 86.909 of 

this subpart that is not accompanied by 
the appropriate filing fee is deficient.

(b) The Administrator will inform any 
person who submits a deficient filing 
that:

(1) Such filing will be rejected and the 
amount paid refunded, unless the 
appropriate fee is submitted within a 
specified time;

(2) EPA will not process any filing that 
is deficient under this section; and

(3) The date of filing will be deemed 
the date on which EPA receives the 
appropriate fee.

§ 86.911-93 Adjustments of fees.
(a) The fee schedule will be changed 

annually by the same percentage as the 
percent change in the Consumer Price 
Index (CPI) for all urban consumers.

(b) This annual change will occur 
within 60 days following release of the 
final estimates of the annual average for 
the CPI for all urban consumers by the 
Department of Labor.

(c) MVECP costs and fees will 
periodically be reviewed and changes 
will be made to the schedule as 
necessary.

(d) When automatic adjustments are 
made, based on the CPI, the new fee will 
be published in the Federal Register as a 
final rule to become effective 30 days or 
more after publication, as specified in 
the Rule.

(e) When changes are made based on 
periodic reviews, the changes will be 
subject to public comment.
[FR Doc. 91-14956 Filed 6-28-91. 8:45 am] 
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part i

[CGD90-Q67]

RIN 2115-AD67

Recreational Vessel Fees

AGENCY: Coast Guard, DOT. 
a c t io n : Final rule.

SUMMARY: A s required by the Omnibus 
Budget Reconciliation Act of 1990, this 
final rule establishes an annual fee for 
recreational vessels operated on 
navigable waters of the United States 
where the Coast Guard has a presence. 
The fee requires recreational boaters to 
share in the costs of Coast Guard 
programs from which they benefit, 
including search and rescue, boating 
safety, and aids to navigation, but for 
which no direct user fee may be 
charged.
EFFECTIVE d a t e : This rule is effective on 
July 31,1991.
FOR FURTHER INFORMATION CONTACT:
Mr. Carlton Perry, Auxiliary, Boating, 
and Consumer Affairs Division (202) 
267-0979.
SUPPLEMENTARY INFORMATION:

Drafting Information
The principal persons involved in 

drafting this document are Carlton 
Perry, Project Manager, and Christena 
Green, Project Counsel, Office of Chief 
Counsel.
Regulatory History

On March 28,1991, the Coast Guard 
published in the Federal Register a 
Notice of Proposed Rulemaking (NPRM) 
entitled Recreational Vessel Fees (56 FR 
13050). The 45-day comment period 
ended on May 13,1991. By that time, the 
Coast Guard received over 2,000 
individual letters commenting on the 
proposal and an additional 36 petition- 
type letters bearing almost 3,000 
signatures. Another 98 individual letters 
and 1 petition-type letter bearing 78 
signatures were received after the close 
of the comment period. The individual 
comments came from thé following 
catégories in the numbers noted.

1,906 recreational boating interests or 
owners.

71 recreational boat outfitter/liveries/ 
marina/resort.

37 recreational boating associations.
45 recreational boat manufacturer/ 

dealer/supply/repair.
17 commercial boating interests.'
6 national boating interests. :

2 federal government agency.
17 U.S. Coast Guard Auxiliarists.
1 U.S. Power Squadron unit.

21 U.S. Congress.
21 state legislator or government agen

cies.
13 local government agencies.
1 local tourism business association.
9 non-profit organizations.
1 financial institution.

__3_ recreational boating publications.
2,171

Over 450 comments requested that 
public hearings be held. While many 
comments expressed their opposition to 
the statute, a large number of comments 
also supported one or more of the bills 
now pending in Congress to repeal the 
legislative requirement for the 
recreational vessel fees. About half of 
the requests did not specify a reason for 
holding a hearing, but others suggested 
that hearings would clarify or answer 
questions which they had concerning the 
NPRM.

The written comments came from 
almost every state and addressed a 
wide variety of issues relating to the 
NPRM. The Coast Guard considered the 
requests for public hearings, but 
determined dial, although receiving oral 
presentations at public hearings would 
increase the number of comments, it 
would not raise new substantive issues 
in addition to those in the written 
comments already received. For the 
same reasons, the Coast Guard decided 
that additional time for comment on its 
proposal would not aid the rulemaking 
process.
Background and Purpose

The Omnibus Budget Reconciliation 
Act of 1990 (the Act) amended section 
2110 of title 46, United States Code, to 
require the Secretary of Transportation 
to establish a fee or charge for 
recreational vessels and to collect it 
annually in fiscal years (FY) 1991 
through 1995 from the Vessel owner or 
operator. As stated in Conference 
Report to accompany H.R. 5835, the fee 
“is intended to require recreational 
boaters to share in the cost of Coast 
Guard programs, including search and 
rescue, boating safety, and aids to 
navigation, for which no direct user fee 
may be assessed, but which provides 
(sic) substantial benefits to recreational 
boaters." The Act applies to recreational 
vessels greater than 16 feet in length, 
operated on the navigable waters of the 
United States where the Coast Guard 
has a presence. The amounts collected 
for fiscal years 1991 through 1995 will be 
deposited in the U,S. Treasury, ascribed 
to U.S. Coast Guard activities. The

Secretary delegated to the Commandant 
the authority in 46 U.S.C. 2110 to 
establish, collect, and enforce the fees 
and charges required by that section (56 
FR 13772; April 4,1991).
Discussion of Comments and Changes
A pplicability
Generally

Section 2110 of Title 46, United States 
Code, mandates establishment and 
collection of both direct and indirect 
user fees. The indirect vessel fee 
required by section 2110(b) applies only 
to recreational vessels that are greater 
than 16 feet in length and which are 
operated on navigable waters of the 
United States where the Coast Guard 
has a presence. The statute also 
provides that this fee, “does not apply to 
a public vessel, or a vessel deemed to be 
a public vessel under section 827 of title
14.”

Many comments suggested charging a 
fee to commercial vessels, public 
vessels, vessels deemed public vessels, 
and recreational vessels sixteen feet 
and less in length. Applying the fee to 
these vessels is precluded by the statute.

Several comments asked whether 
documented vessels are subject to the 
fee. The indirect fee applies to only 
those vessels documented under 46 
U.S.C. chapter 121 that have a 
recreational endorsement. It is the Coast 
Guard’s position that documented 
vessels that have a recreational 
endorsement, even though they also 
have one or more commercial 
endorsements, intend to be considered a 
recreational vessel at least part of the 
time. In view of the seasonal and 
occasional usage of many recreational 
vessels and the lack of any indication in 
the statute or its legislative history that 
the fees are to be prorated, the Coast 
Guard’s position is that any use of a 
recreational vessel on the navigable 
waters of the United States where the 
Coast Guard has a presence brings it 
under the statutory provisions. 
Therefore, a documented vessel having 
a recreational endorsement, even if held 
as one of multiple endorsements, would 
be subject to the fee. Documented 
vessels without a recreational 
endorsement are not subject to the fee.

Several comments asked whether 
certain state or local government-owned 
vessels would be subject to this fee. 
Vessels owned and operated by state 
and local government agencies or 
community volunteer fire department 
and rescue squad units are not 
recreational vessels under 46 U.S.C. 
2101(25), despite their absence in the 
definition of public vessels in 46 U.S.C.
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2101(24). For clarity, state and local 
government vessels have been added to 
the definition of public vessel in this 
rulemaking and vessels operated by 
volunteer fire departments and rescue 
squad units have been exempted from 
the fee.

Several comments suggested charging 
higher fees for certain length vessels or 
suggested a graduated fee structure that 
was based on value of the vessel, 
displacement, capacity plate data for 
maximum number of persons, motor 
horsepower, or actual use of Coast 
Guard services. Another comment 
suggested lower fees for sailboats than 
for powerboats. The statute is very clear 
concerning the maximum fee amounts 
which may be assessed on any length 
vessel and establishes a maximum fee 
limit of $100 on any vessel 40 feet in 
length or more. There is no indication in 
the statute or its legislative history that 
the fee was to be assessed on any basis 
other than length or that it was to be 
graduated by other than the categories 
contained in the statute. Therefore, the 
Coast Guard has not adopted any of 
these comments.

Many comments stated they would 
not object to the proposed fee if the 
money went directly to the Coast Guard 
or would be used for recreational 
boating services. A number of other 
comments suggested that half or all of 
the fee should go directly to the Coast 
Guard. Both the direct user fees required 
under 46 U.S.C. 2110(a) and the indirect 
fees authorized under 46 U.S.C. 2110(b) 
must be deposited in the general fund of 
the Treasury. Unless a statute 
specifically provides otherwise, fees ' 
received by a government entity are 
deposited in the Treasury. The Coast 
Guard is funded through authorizations 
and appropriations from the general 
fund of the Treasury, like most other 
Federal agencies. The fees deposited in 
the Treasury are “ascribed to Coast 
Guard activities” to indicate the source 
of the funds deposited. Although the 
specific amount deposited does not 
directly increase the Coast Guard’s 
current operating funds, the revenues 
received from those funds are taken into 
consideration during the budgetary 
process. This allows the Coast Guard to 
plan its operations based on current 
appropriations, and not be dependent on 
the actual amount of fees collected in a 
particular fiscal year.

Several comments suggested 
establishing the fee for a one year trial 
period or delaying the rule until 1992, 
until Congress acts on repeal bills, or 
until 1995 when the economy recovers. 
Other comments suggested combining 
two or more years into one fee payment.

The statute clearly requires collecting 
fee payments annually for five years, 
beginning in fiscal year 1991. The Coast 
Guard has not adopted any of the above 
suggestions because they conflict with 
46 U.S.C. 2110.
Waters Where the Fees Apply

Hundreds of comments discussed the 
waters where the fees should or should 
not apply. The Act requires the fees to 
apply to vessels operated on the 
“navigable waters of the United States 
where the Coast Guard has a presence.” 
In the NPRM, the Coast Guard proposed 
two separate definitions—“navigable 
waters of the United States” and “where 
the Coast Guard has a presence” 
instead of a single definition for the 
entire phrase. Although related, by 
virtue of the statute, the two concepts 
are distinct and are treated separately in 
the following paragraphs.
“Navigable waters of the United States”

The NPRM proposed to use the 
definition of “navigable waters of the 
United States” in 33 CFR 2.05-25, which 
includes the territorial seas of the 
United States; internal waters of the 
United States subject to tidal influence; 
and internal waters of the United States 
not subject to tidal influence, but 
meeting specific criteria related to 
substantial interstate or foreign 
commerce. The first two categories are 
easily identified and need not be 
catalogued or listed. The third category 
of waters, however, are not always 
easily identified, and a determination of 
navigability for these waters may 
involve substantial research and study. 
Many internal waters have been, or 
could be, deemed navigable waters of 
the United States, based only on 
“historic” usage as a navigable 
waterway or “future” usage where the 
waterway could be improved to make it 
usable in interstate or foreign commerce,

Under 33 CFR subpart 2.10, each 
Coast Guard district office maintains a 
list of waters within the district 
boundaries that the Coast Guard has 
decided to be navigable waters of the 
United States for the purposes of its 
jurisdiction. These lists, however, do not 
include every body of water within the 
district boundaries that meets the 
criteria for navigability. The lists include 
only those bodies of water that the 
Coast Guard has been requested or 
required to review for purposes of 
making a navigability determination. 
Therefore, many bodies of water that 
actually meet the criteria of navigability 
will not be on a district’s list simply 
because the Coast Guard has not been 
required to review these waters. It 
would be a formidable and time

consuming task to examine all 
potentially navigable waters solely to 
determine whether they could be made 
subject to the fees required by 46 U.S.C. 
2110(b).

The vast majority of comments 
objecting to or questioning the 
applicability of the recreational vessel 
fees came from individuals who used 
inland waters that were not subject to 
tidal influence. Boaters who used waters 
subject to tidal influence or coastal 
waters did not question the applicability 
of the fees. They simply expressed their 
general opposition to the imposition of 
any fee on owners and operators of 
recreational vessels.

Some comments expressed 
uncertainty as to whether a body of 
water was a “navigable water of the 
United States.” Many other comments 
identified specific inland lakes and 
rivers that, although navigable waters of 
the United States under the proposed 
definition, were for all practical 
purposes isolated from waters subject to 
tidal influence, either because they are 
man-made impoundments or because 
dams or other obstructions preclude 
through navigation to tidal waters.
These comments indicated that, 
although a body of water was on a 
district’s list as a “navigable water of 
the United States,” it should not be 
considered “navigable” for the purposes 
of these fees.
“Where the Coast Guard has a 
presence”

The other major issue concerning the 
waters on which the fees would apply 
was the proposed definition of “where 
the Coast Guard has a presence.” The 
NPRM defined “where the Coast Guard 
has a presence” as “within the district 
boundaries” because Coast Guard 
district commanders are responsible for 
providing search and rescue, boating 
safety, and aids to navigation services 
within their district boundaries.

Many comments stated that the term 
“where the Coast Guard has a presence” 
should serve to limit or further define 
those “navigable waters of the United 
States” where the fees apply. Many 
comments identified inland lakes and 
rivers where there was no “physical 
Coast Guard presence,” such as search 
and rescue, aids to navigation, or law 
enforcement patrols. Other comments 
stated that the only Coast Guard 
“presence” was U.S. Coast Guard 
Auxiliary activities or commercial 
vessel activities, such as commercial 
vessel inspection. Because Coast Guard 
Auxiliarists are volunteers, comments 
generally did not perceive Coast Guard 
Auxiliary activities as “Coast Guard
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presence." Again, these comments came: 
largely from boaters using inland waters 
which are not subject to tidal influence.

Comments from coastal areas on this 
issue generally revolved around the: 
reduction of Coast Guard services» to 
recreational boaters over recent years; 
These comments particularly 
complained about the Coast Guard’s 
“non-emergency towing” policy (part, of 
its Maritime. Assistance Policy), and the 
costs of commercial towing services,. 
Comments generally equated a 
reduction in service to recreational 
boaters to a  decline in, or lack of,
"Coast Guard presence” in coastal 
waters.

Twenty-one comments were received 
from memheri of Congress,, generally 
stating the view that tee phrase "where 
the Coast Guard has a presence” w as 
intended to limit applicability of the 
fees. These views have been carefully 
considered.

The Coast Guard believes that a 
definition of "Where the Coast Guard 
has a presence" cannot be limited to 
those areas where Coast Guard 
personnel are stationed. Congress 
required that the fees be established to 
require recreational boaters to share in 
the cost of existing Coast Guard 
programs which provide benefits to 
recreational boaters. As explained 
below, the benefits of Coast Guard 
programs extend far beyond the 
physical location of its facilities and 
personnel. ^

Search and Rescue (SAR): Coast 
Guard programs work with Federal and 
State agencies and foreign countries to 
develop standards and’ practices that 
prevent SAR incidents from occurring; 
provide for mariners to  distress a  24- 
hour available SAR response system, 
consisting of over 200 shore units, 2,000 
small boats, 200 larger patrol boats and 
cutters, and 32 air stations with over 180 
aircraft; and Coast Guard 
communications and a command and 
control system are used to coordinate all 
available SAR resources, including 
Coast Guard Auxiliary, state and local 
marhie police; commercial providers, 
volunteer organizations and Good 
Samaritan boaters to reduce the loss of 
lives and property.

Recreational Boating Safety $RBS)z 
Coast Guard programs establish 
minimum standards and guidelines for 
the manufacture of recreational boats 
and associated equipment; require the 
carriage of approved safety equipment 
on recreational boats; identify and 
investigate recreational boat defects*, 
test boats foe compliance with 
requirements, and ensure imported 
boats meet applicable safety standards; 
develop standards end coordinate with

the Coast Guard Auxiliary and the 
states for effective recreational boater 
education; provide a  toll-free Boating 
Safety Hotline (860-363-5647); distribute 
safe boating information; support 
courtesy marine examinations of 
recreational boats; coordinate and 
support consistent state and1 Federal law 
enforcement of boating safety laws and 
regulations; monitor the reporting of 
recreational boating accidents and 
analyze the information for boating 
hazards, their causes and the* effects of 
safety actions and other influences over 
time; and coordinate and fund state 
boating safety efforts and state vessel 
numbering programs.

Aids to- Navigation (A TON): Coast 
Guard programs establish and maintain 
visual, audible: and electronic short 
range aids to navigation; provide for 
uniformity and compatibility on non- 
federal aids to navigation, including 
permitting and inspecting, private aids, 
and assisting states in administering and 
operating state navigational aids 
systems; enhance- the* usefulness of aids 
to navigation related to horizontal 
control of fixed aids and landmarks 
used to position floating aids? improve 
aids conspicuousness and positioning 
precision; publish Light Lists and Local 
Notices to Mariners; and provide 
Broadcast Channel Reports on Western 
Rivers; establish, maintain and operate 
ra dionavigation aids to navigation, 
including Loran-C and Radiobeaeon 
systems; approve bridge permits to 
provide for acceptable navigational 
bridge clearances for tee efficient 
passage of vessels; promulgate 
drawbridge regulations to meet the 
reasonable needs of marine and land 
transportation; and approve of bridge 
clearance and channel lighting and 
marking to provide for safe vessel 
passage by day or night.
Changes in the Final Rule

In reviewing the comments on the 
NPRM, it was dear that the two- 
definition proposal caused considerable 
confusion, which was further 
exacerbated by media reports which 
discussed sections of the proposal out of 
context. The comments generally 
indicated tee need for m dear, self- 
contained description of tee waters 
where tee fees would be applicable.
Such a  description would allow 
recreational boaters to determine for 
themselves, in most instances, whether 
or not the recreational vessel fee applies 
to vessels operated on a  specific body off 
water.

In tee final rale, therefore, tee Coast 
Guard has removed tee proposed 
definitions of “navigable waters of tee 
United Stated* and “where tee Coast

Guard has a  presence,” and has revised 
the Applicability section byreplacing 
the two-ddinitrQn proposal with a 
simpler description of the waters where 
the fees will apply. The description 
includes the territorial seas and inland 
waters subject to tidal influence. These 
waters were included m the proposal 
and then status as navigable waters of 
the United States where the Coast 
Guard has a presence was not generally 
contested by tee comments. The revised 
description also sets out, for inland • 
waters which are not subject to tidal 
influence, a “16-fbot boat test”* and a 
short list of specific waters.

The “16-foot boat test” will make the 
fees applicable on those inland waters, 
not subject to tidal influence, from 
which a 13-foot-long powered vessel 
with a displacement-type hull can 
navigate to  waters that are subject to 
tidal influence. This test will generally 
exclude, those waters which comments 
described as landLocked lakes,, or where 
navigation to tidal waters, is precluded 
by a dam, or series of dams, without 
locks to provide for the passage of 
vessels. This test will also allow Coast 
Guard personnel to answer boaters” 
questions about applicability of tee fees 
on a particular body of water without 
resorting to the often lengthy research 
inherent for formal navigability 
determinations.

The fist of specific waters covers 
those, mland water, not subject to tidal 
influence, which da not meet the “16- 
foot boat test,” but nonetheless, have 
such a  substantial Coast Guard 
presence that these waters should be 
subject to the fees. These, waters are few 
in number, and are specifically 
identified in this rule.

The Coast Guardi expects that this 
revision to the final rule will not only 
provide a  useful test for tee recreational 
boater to determine, whether or not the 
fees apply on a  particular body of water, 
but will also meet concerns teat the 
proposed definition of Coast Guard 
presence was overbroad. The 
description in the final rule not only 
addresses the issue of navigability, ft 
serves as a practical means of 
establishing those waters where the 
Coast Guard has a “presence.’* Boaters 
need not be familiar with the physical 
location or extent of Coast Guard 
activity in a given area to determine 
whether their vessels are subject to the 
fees, and the rule excludes waters of tee 
type that prompted comments 
concerning the lack of Coast Guard 
presence.
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Exemptions
Under 46 U.S.C. 2110(g) the Coast 

Guard may exempt a person from 
paying the fee if it is determined to be in 
the public interest to do so. The Coast 
Guard proposed a number of 
exemptions in the NPRM based on 
existing exemptions from “recreational” 
vessel numbering or safety equipment 
carriage requirements in 33 CFR 
subchapter S. The recreational vessels 
covered by the proposed exemptions 
were generally not included in the data 
base used by the Congressional Budget 
Office (CBO) in calculating expected 
receipts from the recreational vessel 
fees. A large number of comments 
simply supported or opposed one or 
more of the proposed exemptions.
Others suggested limitations or 
expansions of the proposed exemptions, 
or suggested that additional exemptions 
be added in the final rule.
Exemptions Proposed in the NPRM
Foreign Vessels

The NPRM proposed exempting 
foreign vessels temporarily operated on 
navigable waters of the United States. 
Four comments supported the proposed 
foreign vessel exemption, one 
emphasizing the exemption was 
appropriate “as a courtesy,” and 39 
comments opposed exempting foreign 
vessels. Several of the comments had a 
specific reason for opposing the 
exemption, citing the predominance of 
Canadian recreational vessels operating 
on the U.S. side of the international 
boundary on Lake Champlain or leasing 
slips annually at marinas and docks in 
New York and Vermont. A few 
comments suggested limiting the 
exemption to “temporary operation (30, 
60 or 90 days)” or “operating under a 
U.S. Customs crusing permit.” The Coast 
Guard agrees that the term 
“temporarily,” as related to foreign 
vessels in the NPRM, was not specific 
and was therefore subject to 
inconsistent interpretation. The Coast 
Guard has clarified this in the final rule 
to “operating less than 30 days in a 
calendar year.” The U.S. Customs 
cruising permit is issued for one year 
and is routinely reissued annually upon 
application. Despite this, the cruising 
permit is accepted as evidence that a 
foreign vessel is only temporarily 
operating in U.S. waters, and is not 
required to obtain a state number. 
Therefore, a vessel operating in U.S. 
waters with a cruising permit has also 
been exempted.
Ship’s Lifeboats

Three comments supported this 
exemption and another comment

suggested limiting thè exemption by 
requiring that an exempted lifeboat not 
be used for touring. The Coast Guard 
has decided to remove this exemption in 
the final rule. A separate exemption for 
ships’ lifeboats is not needed, since such 
vessels should be treated according to 
their use as commercial vessels, 
recreational vessels, foreign vessels, or 
vessel tenders.
Manually Propelled Boats

Over 200 comments addressed this 
exemption during the comment period, 
in addition to the hundreds of similar 
comments received on this subject 
before the NPRM was published. Almost 
all of the comments suggested this 
exemption be retained. Three comments 
suggested expanding the exemption to 
include rafts, and another comment 
suggested including dories in the 
exemption. The Coast Guard has 
retained the “manually propelled” 
exemption. Rafts have been added to 
the specific vessels exempted. A dory 
may be propelled by oars or by sail. If 
propelled only by oars, it is covered by 
the exemption for rowboats. If propelled 
by sail, it will not be exempted, as 
discussed below.
Sailboards

The NPRM included “sailboards” and 
other recreational vessels propelled by 
“sails attached to an unsupported mast” 
in the “manually propelled" vessel 
exemption. Five comments supported 
exempting sailboards and 11 opposed 
the exemption. One comment also 
opposed exempting surfboards. Most 
comments supporting the exemption for 
unpowered canoes and kayaks also 
indicated a misunderstanding of this 
exemption by expressing support for the 
“sailboat” exemption. Although the 
language “sailboards” and “sails 
attached to an unsupported mast” was 
being interpreted by some comments to 
exempt sailboats, the exemption 
proposed in the NPRM was not intended 
to exempt sailboats generally. It was 
intended only to clarify that sailboards 
would not be subject to the fees. Other 
comments pointed out a defect in the 
definition of the term “sailboard” in that 
some sailboats over 16 feet in length use 
a mast unsupported by guys or stays 
and would meet the definition of a 
“sailboard.” To alleviate confusion, the 
Coast Guard has revised the definition 
of a “sailboard” so that it will not be 
misinterpreted as including sailboats. 
Further, defining sailboards as vessels 
in this rulemaking would affect other 
rulemakings under development and 
may also affect state recreational 
boating safety programs. For the 
purposes of this rule, “sailboards” have

been excepted from the definition of 
vessel along with “seaplanes.”
Racing Vessels

Four comments supported the 
proposed exemption for vessels used 
exclusively for racing and 30 comments 
opposed the exemption. Many of the 
comments stated that racing vessels are 
not always used exclusively for racing, 
but when stopped by a boarding officer, 
the operator would claim the exemption. 
Several comments also believed that 
those vessels actually used exclusively 
for racing benefited the most from Coast 
Guard program services and could well 
afford the vessel fees. One comment 
specifically cited Coast Guard services 
for the upcoming America’s Cup 1992. 
The Coast Guard agrees with the 
concerns raised and has removed from 
the Final Rule the exemption for vessels 
used exclusively for racing.
Vessel Tenders

The NPRM proposed two separate 
exemptions for vessel tenders, one for 
numbered vessels and one for 
documented vessels. Four comments 
generally supported exempting vessel 
tenders and 12 comments opposed 
exempting them. Most of the concern 
expressed in the comments opposing the 
exemption related to using tenders for 
more than transportation between the 
larger vessel and the shore. One 
comment suggested limiting the 
exemption to strict usage compliance. 
There was no discernible concern in the 
comments whether the tender belonged 
to a numbered vessel or a documented 
vessel. The Coast Guard has retained an 
exemption for vessel tenders, but has 
combined the two separate exemptions 
into one consolidated exemption in the 
Final Rule that limits use of exempted 
vessel tenders to "direct transportation 
between that vessel and the shore and 
for no other purpose.”
Exemptions Not Proposed in the NPRM
Unpowered Houseboats

Five comments suggested exempting 
live-aboard vessels, three of which 
emphasized that their vessel was their 
primary residence. Two other comments 
suggested exempting unpowered barges, 
houseboats and floating homes. The 
Coast Guard agrees with the concept 
that a floating building that must be 
towed to be moved should not be 
subject to the fee. However, there are 
many live-aboard recreational vessels, 
including some which may be used as 
primary residences, which should be 
subject to the fee. Some floating 
buildings are not a primary residence or 
are not commercial, but instead are
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owned and used by various 
organizations for their social or 
organizational meetings. In the final 
rule, the Coast Guard has exempted 
unpawered barges, houseboats and 
floating buildings that are not self- 
propelled and which are used only while 
tied to a dock, moored» or a t anchor. The 
Coast Guard has decided not to exempt 
other vessels which, even though they 
are used as. primary residences» may 
also easily get underway for 
recreational operation»
NonProfit Organizations

Eleven comments suggested 
exempting non-profit youth 
organizations such as the Boy Scouts of 
America« including Sea Scouts and Sea* 
Explorers,. Girl Scouts of the United 
States of America and the Young Men’s 
Christian Association of the United 
States of America because of. their 
primary mission is teaching youths 
scouteraft, camping, boating, 
seamanship, and navigation skills.
While unpowered canoes, kayaks and 
rowboats are already exempted, 
sailboats and motorboats greater than 
16 feet hr length are not. One comment 
explained that the use of these vessels is 
primarily educational rather than 
recreational. Another comment' adVised 
that their Boy Scout Council owned 30T 
larger vessels used for training sea 
explorers« and that the calculated $1»50Q 
in. annual fees represented nearly 2(1%. of 
their entire annual operating budget.,
The comment also stated that, Oregon 
wai ves the state registration fees for 
eleemosynary (supported by charity), 
organizations. The Coast Guard agrees 
with the concept that vessels owned or1 
operated exclusively by nonprofit 
charitable, organizations for the purpose 
of teaching youths boating, seamanship« 
and navigation skills should not be 
subject to the fees and has exempted 
them. Recognizing that other 
comparable, but less well known, non
profit charitable, youth organizations 
may also own vessels eligible for 
exemption, the Coast Guard' will 
consider requests by such organizations 
to exempt their vessels. Two, new 
sections have been added in the final 
rule stating the procedures by which a 
non-profit charitable youth organization 
may apply for this fee exemption and 
how to obtain fee exemption decals 
valid through calendar 1995, The Coast 
Guard believes that using the fee 
exemption decals will help distinguish 
those exempt vessels bom vessels that 
are subject to the fee.

Powered Canoes, Kayaks, Rowboats 
and Jonboats

Ten comments suggested exempting 
sailing canoes and kayaks because the 
vessels are the same as exempted 
unpawered canoes and kayaks and that 
there are only about 200 in the country. 
Eight other comments suggested 
exempting rafts, jonboats or other boats 
under 20 feet in length, and also 
jonboats with a 10 HP motor and 
jonboats with a  25 HP motor. Ten 
additional comments suggested 
exempting any canoe, rowboat» or 
jonboat with Less than a  10 HP motor.. 
The Coast Guard agrees with die 
concept that a< canoe, rowboat or. 
jonboat is essentiaEy the same type of 
vessel, whether propelled by oar/ 
paddle, sail, electric trolling motor or 
under 10 HP motor. However, adding a  
sail or motor would significantly extend 
the vessel’s operating range and those 
vessels should be subject ha fee fee.. The 
Coast Guard,, therefore, has not 
exempted canoes and kayaks, or other 
vessels greater than 16 feet in length« 
when they are propelled by sail or 
motor.
Miscellaneous.

Numerous comments suggested 
exempting alii U.S. Coast Guard 
Auxiliary members, all U.S. Power 
Squadron members,, or all active duty, 
Fleet Reserve, and retired Coast Guard 
and Navy personnel from the fee» The 
Coast Guard's position is feat 
exemptions should be related to fee 
purpose for which the recreational 
vessel is being used, not fee status of its 
owner» The Coast Guard has not 
accepted these suggestions.

Over 40 comments specifically 
suggested exempting senior citizens, 65 
years of age and older, o r requested 
relief from the fee (hie- to limited 
retirement income and limited use of 
their vessels. The comments cited other 
exemptions or discounts based on age;, 
such as: The National Park. System Gold 
Pass and fee fact feat many states 
reduce fees- for fishing licenses or vessel 
registration. The Coast Guard 
acknowledges, feat seme elderly 
persons, on Knxited: retirement income,, 
may be burdened by these fees» 
However, not ah senior citizens would 
be so burdened. In addition,, by reason 
of retirement,, many senias citizens are 
able to use their vessels more 
extensively for recreation than persona 
working full time. There is no practical 
way to distinguish between; members of 
this class.. In addition, this suggested 
exemption is; not related to fee purpose 
for which* fee recreational vessel, is  used» 
Tins suggestion has not been accepted»

Several other comments suggested 
various individual exemptions for 
marinas;, vessels lay ed-up dockside? cut 
stored in boatyards; boats 10 to 25 years 
old;, boats under $560 in value; 
documented recreational vessels; dealer 
vessels with state registration number 
plates;., and- vessels exempt from the. fees- 
at homeport mid temporarily using 
waters subject to the fee for under two? 
weeks. Vessels that are not operated on; 
waters where fee fee applies are not. 
subject to the fee. and do not require an 
exemption. Under 46 U.S.C., 2110} there 
is no temporary time limit, such as  a  
two-week vacation,, below which a  
vessel operated on waters where the fee 
applies? would be exempt from the fee. 
The statute does not relate fees to 
frequency of vessel use; and it would be 
difficult* if not: impossible, for Coast 
Guard law enforcement personnel to 
determine how Longa vessel used 
waters on which the fees were 
applicable. For fee above reasons, the 
Coast Guard has decided not te  create: 
these additional exemptions.
Definitions*

Many comments indicated a 
misunderstanding or specifically 
requested darificafian of the proposed 
definition, of key terms related to the 
recreational vessel fee;.

This rulemaking generally relies on 
fee existing: definitions listed in, 46 
U.S.C. 2101 or subchspter S of title; 33 
Code of Federal Regulations.. The Coast 
Guard; has also revised the proposed 
definitions or added new definitions, in 
response to comment« as follows:

Documented vessel The Coast Guard 
added this, definition in fee final rule 
because fee rule uses the term 
“documented vessels” in the exemption 
for vessel tenders.

Length. The definition of overall 
length of the vessel is fee same- 
definition used in the recreational vessel 
manufacturer requirements in 
subchapfer S of feus chapter. The Coast 
Guard has retained fee definition.' as- 
proposed for consistency in existing 
manufacturer,, dealer, and state 
registration documents and 
certifications referring to a  recreational; 
vessel’s length.

Operator* The Coast Guard has 
retained the definition of this term as 
proposed.

Owner. One comment expressed 
concern feat a  lienholder could be held 
liable to pay the fee or penalties for a  
vessel without a decal. The term 
"owner” is consistent with the 46 U.S.C. 
2110 provision to collect the fee from fee 
“owner o r operator of each recreational 
vessel,” and; is; not intended to apply t&
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financial institutions or persons holding 
a lien or loan foF the vessel, it could, 
however, apply to co-owners of the 
vessel. The Coast Guard has retained 
the definition of this term as proposed.*

Public vessel As discussed earlier, 
die Coast Guard agrees with the 
suggestions to expand the definition of 
this term and has revised it to include 
state and local government agencies.

Recreational vessel The Coast Guard 
has retained the definition of this term 
as proposed.

Sailboard. Because of a  
misunderstanding erf the term sailboard, 
as proposed, the Coast Guard has 
revised the definition of sailboard, so 
that it would not be misinterpreted as 
including sailboats.

Vessel One comment suggested that 
seaplanes be exempted from the fee.
The Coast Guard agrees that seaplanes 
should be excluded horn the definition 
of the term “vessel** and has revised the 
definition in the Final Rule.

Vessel deemed a public vessel Many 
comments suggested extending the 
definition of this term to include all U.S. 
Coast Guard Auxiliary Facilities and 
two comments supported the definition 
as proposed. One comment suggested 
that the Coast Guard limit awarding of 
the Operational Facility decal and 
wreath to those vessels which had 
actually operated under orders in the 
previous year. The Coast Guard does 
not agree that it should require actual 
performance under orders in the 
previous year before awarding the 
Operational Facility decal and wreath 
and/or exempting all Auxiliary 
Operational Facilities from the fee. An 
Auxiliary vessel may only perform 
authorized Coast Guard duty after it has 
been accepted by the Coast Guard as 
meeting the requirements in Section II of 
the CG-4951 inspection checklist and 
has been authorized to bear a Coast 
Guard Auxiliary Operational Facility 
decat and wreath. It is making the vessel 
available for duty under orders, and not 
the vagaries of operational needs 
governing actual usage, that is 
determinative. Since vessels owned by 
Coast Guard Auxiliarists which are not 
certified as Auxiliary Operational 
Facilities are unable to perform 
authorized Coast Guard duty, which 
would make them “deemed a public 
vessel,“ the Coast Guard has retained 
this definition as proposed.

Fee amounts. Many comments 
complained that the fees were too high 
for vessels used only occasionally, or 
that tile fees for short boating seasons 
should be less than the fees for locations 
with a full year boating season. Many 
comments asked for reduced fees for the 
remainder of 1991, o r suggested lower

ranges of graduated or fiat fees. The Act 
does not base the fee amounts on how 
often a vessel is used each year. 
Moreover, prorating the fees for the 
variety of use patterns discussed in the 
comments would be administratively 
unmanageable. The Coast Guard, 
therefore, has retained the fees as 
proposed in the NPRM, without 
prorating the fees fear infrequent vessel 
use or boating seasons that are less than 
a full year.

One comment stated that it is not 
legal for the Coast Guard to refer to the 
Congressional Budget Office estimate of 
fees to be collected or the underlying 
data base, and that the Coast Guard 
should determine the fee amounts 
through an analysis of the costs of the 
substantial benefits in which Congress 
intended recreational boaters to share. 
The Coast Guard used the CBQ 
estimates and data base because they 
represent a Congressional estimate of 
the revenues that would be generated 
under 46 U.S.C. 2110(b) by charging 
indirect fees. Congress specifically 
required that these fees be imposed on 
recreational boaters to share in the costs 
of programs that provide benefits for 
which direct fees cannot be charged. 
Had section 2110(b) required charging 
direct user fees, die Coast Guard would 
have complied with the General User 
Fee statute (31 U.S.C. 9701) and 
calculated the fees based on the actual 
cost of providing specific search and 
resource, aids to navigation and 
recreational boating safety program 
services to individuals. The estimated 
$127 million in revenues from these 
indirect fees is well below the cost for 
the above Coast Guard programs. The 
fees are not meant to recover all costs of 
Coast Guard programs which benefit 
recreational boaters. Hie fees are 
intended to cause recreational vessel 
owners and operators only to contribute 
to the support of these Coast Guard 
programs. Therefore the Coast Guard 
has retained the fee amounts as 
proposed.

Evidence o f Fee Payment
This final rale requires a recreational 

vessel owner to obtain a decal each 
calendar year (by paying die 
appropriate fee) and to affix the decal to 
the vessel. Over 200 comments either 
supported a calendar year validity for 
the decal or opposed a fiscal year 
validity. Several comments suggested 
the decal be valid for one year from the 
date of purchase; to coincide with a 
specific state’s renewal cycle; or 
scheduled to avoid die end of die year 
postal rush. There is no nationwide 
consistency among the states for issuing 
state validation stickers. The Coast 
Guard has revised the. decal validity

period to a calendar year basis, as 
suggested by a majority of dm comments 
that addressed this issue.

Several comments opposed using a 
new decal for evidence of fee payment 
and suggested using the existing 
validation stickers or annual 
documentation renewal instead; Several 
other comments suggested issuing only 
one generic decal; color coding the decal 
to indicate the year of validity; 
designating the decal differently from 
the state sticker; or usingpunch outs on 
the decal to indicate the month of the 
year in which the decal expires. The 
Coast Guard has decided to issue a two 
decal set for each vessel in evidence of 
fee payment. The decals are color coded 
to indicate the calendar year for which 
they are issued, and to match the four- 
color scheme rotation currently used by 
the state registration offices far state 
validation stickers, under 33 CFR 174.15, 
beginning with green for calendar year 
1991. Hie fee exemption decals, valid 
through 1995, will be green since decals 
that expire in 1995 will also be green.
Placement o f Decal on Vessel

Several states advised that their state 
law prohibited placing any other number 
or deeal/sticker on the forward half of 
the vessel. Two comments suggested 
that the decal be placed away from die 
state issued number, and two other 
comments suggested allowing 
documented vessels to have a single 
decal placed on the windshield instead 
of on die hull, and allowing documented 
sailboats to bear a single decal on the 
lower IS*’ of the mast on the starboard 
side. The Coast Guard has retained the 
location for placement of the decals as 
proposed A documented vessel is 
allowed to place the decals on the 
vessel's windshield, mast or other 
visible surface on the forward half of the 
vessel, since 33 CFR 173.27 allows this 
placement of vessel numbers.

Manufacturers and dealers using 
backing plates to display the vessel 
numbers, as allowed under 33 CFR 
173.27, would place the decals on the 
backing plates. Because the backing 
plates may be used on different length 
vessels, the decals should equal or 
exceed die fee amount for the length of 
vessel on which the backing plates are 
being used. For example, $35 decals are 
valid for vessels at least 20 feet but less 
than 27 feet long and the lower category 
of greater than 16 feet but less than 20 
feet long; but are not valid for vessels 27 
feet long or longer.
Fee Payment Procedures

Over 16 comments suggested using 
state vessel registration offices or vessel
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documentation offices to collect the fee. 
Several other comments suggested using 
U.S. Post Offices, marinas, fuel dock 
operators, marine dealers and financial 
institutions as fee collectors. The Coast 
Guard has completed negotiations with 
the Financial Management Service 
(FMS), of the Treasury Department and 
also with the U.S/Postal Service to 
expand their existing contracts for 
lockbox and distribution services to 
collect the prescribed fees and issue the 
decals in evidence of fee payment. This 
arrangement is the most expedient, cost 
effective, and convenient method to 
implement this final rule.

The Coast Guard estimates the cost of 
collecting the fee^and distributing the 
decals (including“decal printing costs) 
will be about $2.75 for each decal set 
using either a Walk-in or Phone-in 
option and about $0.75 for each decal set 
for using the Write-in option. Based on 
an estimated mix of the three options 
(Walk-in, 10%; Phone-in, 50%; and Write- 
in, 40%), the Coast Guard calculates the 
fee collection and distribution costs for
4,100,00 decal sets to be about 
$8,000,000. This estimated cost could 
increase to about $11,275,000, or it could 
decrease to $3,075,000, depending on the 
actual use of the Write-in option by 
recreational boaters. These costs are 
reimbursed to the Coast Guard from the 
fees collected and will reduce the total 
amount of fees deposited in the general 
fund of the Treasury.

The procedures for using the three fee- 
payment options are provided in section 
1.30-20 of this rulemaking. Information 
on availability of decal request forms for 
the write-in fee payment option is 
provided in section 1.30-25 of this Final 
Rule. Decals will be available for 
calendar year 1991 through the Phone-in 
and Write-in options on the date of 
publication of this Final Rule. Sale of 
decals through the Walk-in option 
should begin soon thereafter and will be 
announced in a separate notice. Sale of 
decals for each calendar year after 1991 
will begin 60 days prior to the beginning 
of each new calendar year.
Penalties

Over 19 comments complained that a 
penalty of $5,000 was too high. Two 
other comments suggested limiting the 
penalty to $500 for the first three years, - 
and another suggested providing a time 
period to obtain a decal for a vessel 
returning from an extended foreign 
voyage. The maximum penalty of $5,000 
is set by 46 U.S.C. 2110 as a ceiling, like 
many other penalties set by statute, and 
applies to violations of the direct user 
fee provisions for commercial and 
documented vessels, as well as to 
violations of the indirect fee provisions

for recreational vessels. Similarly, 46 
U.S.C. 2110 authorizes assessing 
appropriate additional charges to a 
vessel owner or operator to recover 
collection and enforcement costs 
associated with delinquent payment of 
the annual fee. These penalties and 
charges will be administered under the 
provisions of subpart 1.07 of this 
chapter. The'amount of a penalty would 
be determined through the civil penalty 
procedures and would be consistent 
with the nature of the offense for which 
it is assessed. This section has been 
renumbered § 1.30-40 to allow the 
insertion of two new sections on fee 
exemptions.

During initial implementation the 
Coast Guard will allow a "first-time 
violator,” cited for not having a decal, a 
reasonable period of time to obtain the 
decals and to furnish evidence of fee 
payment in order to avoid the 
assessment and payment of a civil 
penalty. The availability of decals by 
mail or phone should eliminate the need 
for a grace period for vessels returning 
from a foreign voyage.
Regulatory Evaluation

This rulemaking is major under 
Executive Order 12291 and significant 
under the Department of Transportation 
Regulatory Policies and Procedures (44 
FR11040; February 26,1979). This 
rulemaking is expected to generate 
approximately $127 million from owners 
of recreational vessels in FY1991, $135 
million in FY 1992, $143 million in FY 
1993, $152 million in 1994 and $161 
million in FY 1995 for a total economic 
impact of approximately $718 million on 
the boating public over the five year 
period.

Although the rulemaking would 
exceed a $100 million annual effect on 
the economy, the fees would apply only 
to owners or operators of recreational 
vessels. Owning a boat incurs many 
associated expenses, such as sales tax, 
annual property tax, registration fee, 
insurance, trailer registration and taxes, 
marina and dock fees, various local 
water use fees, required safety 
equipment, navigational aid equipment, 
the FCC fee, fuel costs and more. The 
Coast Guard believes that the maximum 
fee prescribed for each category of 
vessel length is a minimal increase in 
the total annual expense of owning and 
operating a recreational vessel. The fees 
for recreational vessels may affect a 
purchaser’s decision to buy a slightly 
smaller boat or less optional equipment, 
or to buy a used boat instead of a new 
boat. However, the fees are unlikely, by 
themselves, to be the deciding factor on 
whether or not to purchase a 
recreational vessel at all. Therefore the

fees are unlikely to have more than a 
minor effect on recreational vessel 
production and sales.

Because the statute mandates 
establishment and collection of fees, the 
discretionary aspects of this rulemaking 
are limited to setting the amounts of the 
fees within the statutory range for each 
category of vessel length and exempting 
vessel owners or operators if it is in the 
public interest. The usual cost/benefit 
analysis required for a Regulatory 
Impact Analysis, however, is not 
appropriate. The proposed fees are not 
directly based on the actual costs of the 
Coast Guard programs that Congress 
intends the recreational boaters to 
support, i.e., search and rescue, boating 
safety, and aids to navigation among 
others. The Coast Guard costs for search 
and rescue, aids to navigation and 
recreational boating safety programs 
alone far exceed any revenues 
estimated to be collected in a fiscal 
year. The total fees estimated to be 
collected from recreational vessels for 
one year is estimated to be only $127 
million, well below the estimated cost 
for these programs. The fees required by 
this rule are not directly related to an 
individual boater’s actual receipt of 
services provided by these programs. 
Rather, the fees are related solely to the 
length of the vessel. The revenues 
collected from these fees are not added 
to current Coast Guard appropriations 
and do not directly affect future 
appropriations for these programs.

The amendments to 46 U.S.C. 2110 
removing long-standing prohibitions 
against charging fees for services 
provided to commercial vessels and 
maritime personnel, as well as the new 
mandate to establish fees for 
recreational vessels, are consistent with 
other provisions of the Omnibus Budget 
Reconciliation Act designed to increase 
revenues to further reduce the budget 
deficit.

As stated in 46 U.S.C. 2110(i), the 
collection of these fees “does not alter 
or expand the functions, power, 
responsibilities, or liability of the United 
States under any law for the 
performance of services or the provision 
of a thing of value, for which a fee or 
charge is collected under this section." 
Recreatipnal vessel owners paying the 
proposed fees, therefore, can expect no 
increase in the quantity, quality, or 
variety of services they receive from the 
Coast Guard.

The proposed fees will have no direct 
impact on government agencies and any 
difference in impact on geographical 
regions is related solely to the location 
of waters on which the fees apply.
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Under 46 U.S.C. 2110(b), the fees, can 
be set at not more than $25 for vessels 
greater than IS feet but less than 20 feet; 
not more than $35 for vessels at least 20 
feet but less than 27 feet; not more than 
$50 for vessels a t least 27 feet but less

than 40-feet; and not more than $100 for 
vessels at least 40 feet in length. In the 
NPRM, the Coast Guard estimated that 
80 percent of the total number of 
applicable recreational vessels over 16 
feet in length would be operated on

navigable waters of the U.S. where the 
Coast Guard has a presence. The 
following table lists the calculated fees 
collected at the maximum fee amount by 
category of vessel length.

Vessel length category
Number of 

vessels

Maxi
mum
(ee

amount
Total fees 
collected

3,471,000 $25 $86,775,000
X/y ........  .......... .....................—...... -__ __ _____ 1,156,000 $35 40,460,sea

...... 397,000 $50 19,850,000
40' and over* 175,000 $700 71,500,000

5.139,000 153;585,Q00
C0% f t  to T 4,117,200 726,868,000

127,000,090

Thus, establishing the fees uniformly 
at the maximum amount authorized by 
the statute would approximate the same 
amount estimated la be collected in the 
Congressional Budget Office report.
Small Entities

Under the Regulatory Flexibility Act 
(5 U.S.G 601 et seg.J, the Coast Guard 
must consider whether this rulemaking 
will have a significant economic impact 
on a substantial number of small 
entities. “Small entities'* include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise qualify 
as “small business concerns“ under 
section 3 of the Small Business Act (15 
U.S.C. 632).

This rulemaking would apply the fee 
only to recreational vessels; not to 
uninspected passenger or other 
commercial business vessels. The 
statute excludes uninspected passenger 
or other commercial business vessels 
because they are not recreational 
vessels. Vessels documented by the 
Coast Guard under 46 U.S.C. chapter 121 
are excluded for the same reason, unless 
the vessel has a “recreational 
endorsement” on the certificate of 
documentation. Resorts, boat liveries, 
and marinas that rent or lease 
recreational vessels subject to the fee 
will bear an economic burden of paying 
a fee for each boat that is operated 
where the fee applies. Their fee costs 
will likely be reflected in higher boat 
rental charges. Some boat rental clients 
may choose to shift their activities to 
businesses located on waters where the 
fee does not apply. Likewise, some 
tourism linked to boating could shift to 
communities and businesses on waters 
the fee does not apply.

Many comments advised of the 
economically depressed boating 
industry, including production and sales. 
Although a boater may choose a boat

length just under a length category 
threshold, the boater is just as likely to 
choose a less expensive model of a  
longer length, or choose a used boat 
over a new boat. Again, a decrease in 
one business would probably result in 
an increase in another business. The 
boat owner does have a myriad of 
expenses associated with owning the 
boat, such as sale® tax, annual property 
tax, registration fee, insurance,, trailer 
registration and taxes, marina and dock 
fees, various local water use fees, 
required safety equipment, navigational 
aid equipment, fuel costs and more. 
Many comments specifically complained 
about the new $35 FCC fee for a radio 
operator’s license. However, by itself, 
the recreational vessel fee is not a 
significant expense related to the total 
cost of owning a boat.

Because it expects die impact of this 
rulemaking on small entities to be 
minimal, the Coast Guard certifies under 
5 U.S.C. 605(b) that this rulemaking will 
not have a significant economic impact 
on a substantial number of small 
entities.
Collection of Information

This rulemaking contains reporting 
and collection of information 
requirements. The Coast Guard 
submitted die requirements to the Office 
of Management and Budget (OMB) for 
review under section 3504(h) of the 
Paperwork Reduction Act (44 UvSXX 
3501 etseq.), mid OMB has approved 
them. The subpart number is 33 GFR 1.30 
and the corresponding OMB approval 
number is OMB Control Number 2115— 
0588.
Federalism

The Coast Guard has analyzed this 
rulemaking in accordance with toe 
principles and criteria contained in 
Executive Order 12612 and has 
determined that this rulemaking does

not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment A number 
of states and other comments raised two 
issues that can be addressed together. 
Three comments addressed a provision 
of the Oregon Admissions Act of 1859 
(11 S ta t 383} and 3 other comments 
addressed a provision of the Northwest 
Territories Ordinance of 1789 (1 S tat 
51n), both of which have similar 
language directing free and unrestricted 
use of waterways by the public. To 
quote from the Northwest Territories 
Ordinance of 1789,

The navigable waters leading into the 
Mississippi and St. Lawrence, and the 
carrying places between the same, shaft be 
common highways, and forever free, as well 
to the inhabitants of the said territory, as to 
the citizens of the United States, and those o£ 
any other States that may be admitted into 
the confederacy, without any tax, impost, or 
duty therefor.

The comments suggested by 
implication that the recreational vessel 
fee prohibits free and unrestricted use of 
the waterways. That is. not the case, 
since the recreational vessel fee is not a 
fee for use of the navigable waters of the 
United States. As stated in its legislative 
history, the fee authorized by 46 U.S.C. 
2110(b) is “intended to require 
recreationalboaters.” Coast Guard 
programs provide benefits to 
recreational boaters to share in the cost 
of existing Coast Guard programs, 
including search, and rescue, boating 
safety, and aids to navigation, for which 
no direct user fee may be assessed, but 
which provides substantial benefits to 
recreational boaters.” Coast Guard 
programs provide benefits to 
recreational boating activities 
throughout the United States. The fee 
imposed by Congress ensures that 
recreational boaters contribute to the 
support of those programs for which no
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direct fees may be assessed The Coast 
Guard believes that neither 46 U.S.C. 
2110 nor the implementing rules are in 
conflict with the Oregon Admissions Act 
of 1859 or the Northwest Territories 
Ordinance of 1789.

Several states addressed provisions in 
their state laws that would conflict with 
a Federal requirement to place the 
recreational vessel fee (RVF) decal near 
the state vessel registration number. 
States with a Coast Guard approved 
vessel numbering systems prohibit the 
placement of, “any number that is not 
issued by an issuing authority for that 
vessel on its forward half.” Several 
states have extended the provision to 
prohibit any otherdecal or sticker as 
well. At least twenty states require a 
state validation sticker or decal to be 
affixed specifically within 2 through 6 
inches to the left or right of, or aft of, or 
immediately preceding or following the 
vessel state registration number. Four 
states specified where documented 
vessels must display the state’s 
validation decals or stickers, i.e., on the 
transom; each side of the forward half of 
the vessel; or adjacent to the main 
steering station on a vertical surface and 
visible at all times. Although requiring 
the RVF decal to be placed within six 
inches of the vessel number will 
preempt those few states which prohibit 
the placement of any other decal or 
sticker on the forward half of the vessel, 
this is not a substantial encroachment 
on the authority reserved to the states. 
The fee may indirectly deter some states 
from raising their vessel registration fees 
or excise taxes for recreational vessels; 
however, the fee provisions in this 
rulemaking do not preempt or preclude 
State fees for recreational vessels.
Environment

The Coast Guard considered the 
environmental impact of this rulemaking 
and concluded that under section 2.b.2. 
of Commandant Instruction M16475.1B, 
this rulemaking is categorically 
excluded from further environmental 
documentation. This rulemaking is an 
administrative action, required by the 
Act to generate revenues, that clearly 
does not have any environmental 
impact.
List of Subjects in 33 CFR Part 1

Administrative practice and 
procedure, Authority delegations 
(Government agencies), Freedom of 
information, Penalties, Fees.

For the reasons set out in the 
preamble, the Coast Guard proposes to 
amend 33 CFR part 1 as follows:

1. Part 1 is amended by adding a new 
Subpart 1.30—Recreational Vessel Fees 
to read as follows:

PART 1—GENERAL PROVISIONS 

* * * *

Subpart 1.30—Recreational Vessel Fees 

Sec.
1.30- 1 Applicability.
1.30- 5 Exemptions.
1.30- 7 Definitions.
1.30- 10 Fee amounts.
1.30- 15 Evidence of fee payment.
1.30- 20 Fee payment procedures.
1.30- 25 Availability of RVF decal request 

forms.
1.30- 30 Vessels owned by non-profit 

charitable organizations, fee exemption 
procedures.

1.30- 35 Fee exemption decals request 
procedures.

1.30- 40 Penalties.

Authority: 46 U.S.C. 2110; 49 CFR 1.46.

§ 1.30-1 Applicability.

(a) This subpart establishes annual 
fees for recreational vessels, effective in 
calendar years 1991,1992,1993,1994 and 
1995.

(b) The fees established under this 
subpart do not apply to recreational 
vessels 16 feet in length and under, 
public vessels, and vessels deemed 
public vessels under 14 U.S.C. 827.

(c) The fees established under this 
subpart apply to recreational vessels 
operated on:

(1) Territorial Seas of the United 
States;

(2) Internal navigable waters of the 
United States subject to tidal influence;

(3) Internal navigable waters of the 
United States, not subject to tidal 
influence, from which, during most of 
the boating season, a 16 foot long 
powered vessel with a displacement- 
type hull can navigate to waters subject 
to tidal influence; and

(4) Waters listed in paragraph (d) of 
this section.

(d) The fees established under this 
subpart also apply to the following 
waters.

(1) Colorado River, between Parker 
Dam and Davis Dam, including Lake 
Havasu and the Parker Strip (AZ, CA);

(2) Lake of the Woods (MN);
(3) Lake Roosevelt (WA); and
(4) Lake Tahoe (CA, NV1.

§ 1.30-5 Exemptions.

The owners or operators of the 
following recreational vessels are 
exempt from the vessel fees required by 
this subpart:

(a) Foreign vessels temporarily 
operated on navigable waters of the 
United States less than 30 days in a

calendar year, or under a current U.S. 
Customs Cruising Permit;

(b) Rowboats, canoes, kayaks, racing 
shells, rowing sculls, racing kayaks, 
jónboats, rafts and other comparable 
recreational vessels propelled solely by 
oars, paddles, or poles;

(c) Unpowered barges, houseboats, or 
floating buildings that are not self- 
propelled and are normally used only 
while tied to a dock, moored or at 
anchor;

(d) Vessel tenders or lifeboats for 
numbered or documented vessles which 
are used only for direct transportation 
between that vessel and the shore and 
for no other purpose;

(e) Vessels owned or operated by 
volunteer fire departments, rescue squad 
units, or similar organizations, and used 
for public safety purposes;

(f) Vessels owned or operated 
exclusively by the Boy Scouts of 
America, Sea Explorer Association, Girl 
Scouts of the United States of America, 
or Young Men’s Christian Association of 
the United States of America, and used 
primarily for training youths in boating, 
seamanship, and navigation skills.
§ 1.30-7 Definitions.

Documented vessel means a vessel 
documented under 46 U.S.C. chapter 121.

Length means the straight line 
horizontal measurement of the overall 
length from the foremost part of the 
vessel to the aftermost part of the 
vessel, measured from end to end over 
the deck excluding sheer, and measured 
parallel to the centerline. Bow sprits, 
bumpkins, rudders, outboard motor 
brackets, handles, and other similar 
fittings, attachments, and extensions are 
not included in the measurement.

Operator means the person who is in 
control or in charge of a vessel while it 
is in use.

Owner means a person who claims 
lawful possession of a vessel by virtue 
of legal title or equitable interest therein 
which entitles the person to such 
possession.

Public vessel means a vessel that is 
owned, or demise chartered, and 
operated by the United States 
Government or a government of a 
foreign country, or state or local 
government.

Racing shell, rowing scull, and racing 
kayak means a manually propelled 
vessel that is recognized by a national 
or international racing association for 
use in competitive racing and one in 
which all occupants row, scull, or 
paddle, with the exception of a 
coxswain, if one is provided, and is not 
designed to carry and does not carry
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any equipment not solely for 
competitive racing.

Recreation vessel means a vessel 
being manufactured or operated 
primarily for pleasure; or leased, rented, 
or chartered to another for the latter’s 
pleasure.

Sailboard means a sail propelled 
watercraft resembling a surfboard on 
which the operator must manually 
support the mast in order to maneuver 
the watercraft.

Use means operate, navigate, or 
employ.

Vessel includes every description of 
watercraft or other artificial contrivance 
used, or capable of being used, as a 
means of transportation on water, 
except sailboards and seaplanes.

Vessel tender A  vessel equipped with 
propulsion machinery of less than 10 
horsepower that:

(a) Is owned by the owner of:
(1) A documented vessel; or
(2) A vessel for which a valid 

certificate of number has been issued 
and displays the number of that 
numbered vessel followed by the suffix 
“1” in the manner prescribed in § 173.27 
(Example: DC 5678 EF1 or DC-5678-EF- 
1); and

(b) Is used for direct transportation 
between that vessel and the shore and 
for no other purpose.

Vessel deemed a public vessel means 
a vessel accepted by the Coast Guard, 
under the provisions in part 5 of this 
chapter, as an Auxiliary Operational 
Facility and bearing a current Auxiliary 
Operational Facility decal and wreath.
§ 1.30-10 Fee amounts.

The recreational vessel fees for the 
categories of vessel length are as 
follows:

(a) Vessels greater than 16 feet in 
length but less than 20 feet—$25;

(b) Vessels at least 20 feet in length 
but less than 27 feet—$35;

(c) Vessels at least 27 feet in length 
but less than 40 feet—$50; and

(d) Vessels at least 40 feet in length—
$100.

§ 1.30-15 Evidence of fee payment.
(a) The owner or operator of each 

vessel subject to this subpart must pay 
the prescribed fee annually, as provided 
for in § 1.30-20 of this subpart, to obtain 
a decal set in evidence of fee payment.

(b) The decals must be securely 
attached to each side of the forward half 
of the vessel within 6 inches of either

the location of a vessel number issued 
under part 173 or 174 of this chapter, or, 
for vessels not issued a vessel number, 
where the number would be located, if 
issued.

(c) The decals are valid during the 
calendar year for which they are issued.
§ 1.30-20 Fee payment procedures.

The owner or operator of each vessel 
subject to this fee must pay the 
prescribed fee annually by one of the 
following options:

(a) Write-in. Payment may be made 
by check, money order, or Visa or 
Master Card credit card when 
submitting a completed decal request 
form, providing necessary information 
on the number and type(s) of decals 
requested, and a mailing address, to U.S. 
RVF, P.O. Box 740169, Atlanta, Georgia 
30321-0169. Credit card payments must 
also include the type of credit card and 
accounting information indicated on the 
decal request form. The distributor will 
mail the decal(s) on receiving payment 
or after verifying the credit card 
account.

(b) Phone-in. Payment may be made 
by Visa or Master Card credit card. 
Owners or operators may call the 
recreational vessel fee (RVF) toll-free 
number at 800-848-2100, and provide 
information on the number and type(s) 
of decals, credit card account number 
and mailing address. The distributor will 
mail the decal(s) after verifying the 
credit card account.

(c) Walk-in. Payment may be made by 
cash, check, or money order at any 
participating retail outlet. The retail 
outlet will issue the requested decal(s) 
upon payment of the fee amount.
§ 1.30-25 Availability of RVF decal request 
forms.

The decal request forms needed for 
the write-in payment method, described 
in § 1.30-20 of this subpart, are available 
at all manned Coast Guard shore units, 
except light and loran stations, or may 
be obtained by calling the toll free 
Boating Safety Hotline at 800-368-5647,
§ 1.30-30 Vessels owned by non-profit 
charitable organizations, fee exemption 
procedures.

A non-profit charitable organization 
may request an exemption for its vessels 
that are used for teaching youths 
boating, seamanship, and navigation 
skills by:

(a) Submitting a written request to the 
U.S. Coast Guard Auxiliary, Boating, 
and Consumer Affairs Division, 2100 
Second Street SW., Washington, DC 
20593-0001;

(b) Providing evidence of its status as 
a non-profit, charitable organization; 
and

(e) Certifying that the vessels are 
owned or operated exclusively by the 
organization and are primarily used for 
teaching youths boating, seamanship, 
and navigation skills.
§ 1.30-35 Fee exemption decals request 
procedures.

An organization listed in § 1.30-5(f) or 
obtaining an exemption under § 1.30-30 
may obtain fee exemption decals for its 
vessels by:

(a) Submitting a written request to the 
U.S. Coast Guard Auxiliary, Boating, 
and Consumer Affairs Division, 2100 
Second Street SW., Washington, DC 
20593-4)001; and

(b) Providing the following 
information:

(1) For documented vessels: the 
official name of each vessel, name(s) of 
owner(s), types of endorsements, and 
official number on the Coast Guard 
certificate of documentation;

(2) For registered vessels: a copy of 
each vessel’s certificate of registration, 
showing the vessel’s owner and vessel 
number;

(3) For undocumented and 
unnumbered vessels: a copy of each 
vessel’s certificate of title or statement 
of origin, showing the vessel’s owner 
and hull identification number.
§ 1.30-40 Penalties.

(a) A person who violates this subpart 
by failing to pay a fee or charge 
established under this subpart is liable 
to the United States Government for a 
civil penalty of not more than $5,000 for 
each violation.

(b) The Coast Guard may assess 
ádditional charges to a vessel owner or 
operator to recover collection and 
enforcement costs associated with 
delinquent payments of the annual fee.

(c) Penalties and charges will be 
assessed and collected under the 
provisions of subpart 1.07 of this 
chapter.

Dated: June 24,1991.
J.W.Kime,
Admiral, U.S. Coast Guard, Commandant.
[FR Dog. 91-15512 Filed 6-28-91; 8:45 am] 
BILUN3 CODE 4810-14-M
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DEPARTMENT OF AGRICULTURE 

Cooperative State Research Service 

7 CFR Part 3400

Special Research Grants Program; 
Administrative Provisions

a g e n c y : Cooperative State Research 
Service, USDA.
ACTION: Notice of proposed rulemaking.

Su m m a r y : The Cooperative State 
Research Service (CSRS) proposes to 
amend its regulations relating to the 
administration of the Special Research 
Grants Program, which prescribe the 
procedures to be followed annually in 
the solicitation of special research grant 
proposals, the evaluation of such 
proposals, and the award of special 
research grants under this program. This 
proposed amendment would change the 
regulations by providing CSRS the 
option of selecting different proposal 
evaluation criteria for specific program 
areas, by providing for an increased 
avenue for publication of requests for 
grant proposals, by providing for the 
grant document to state the conditions 
under which a grantee may approve 
changes to an approved budget, by 
indicating that the format for research 
grant proposals applies unless otherwise 
stated in the program solicitation, by 
adding references to applicable 
regulations pertainii^» to lobbying, 
debarment and suspension 
(nonprocurement}, debt collection, and 
drug-free workplace, and by making a 
few additional changes. 
d a t e s : Comments are invited from 
interested individuals and 
Organizations. To be considered in the 
formulation of a final rule, all relevant 
material must be received on or before 
July 31,1991,
ADDRESSES: Comments should be sent 
to Terry J. Pacovsky, Director, Awards 
Management Division, Office of Grants 
and Program Systems, Cooperative State 
Research Service, U.S. Department of 
Agriculture, room 322, Aerospace 
Center, Washington, DC 20250-2200.
FOR FURTHER INFORMATION CONTACT: 
Terry J. Pacovsky at (202) 401-5024. 
SUPPLEMENTARY INFORMATION:

Paperwork Reduction
The Office of Management and Budget 

has previously approved the information 
collection requirements contained in the 
current regulations at 7 CFR part 3400 
under the provisions of 44 U.S.C. chapter 
35 and OMB Document No. 0524-0022 
has been assigned. The information 
collection requirements of the proposed 
rule at 7 CFR part 3400 will be submitted

to the Office of ¡Management and Budget 
for review and approval in accordance 
with the Paperwork Reduction Act of 
1980. Public reporting burden for the 
information collections contained in 
these regulations are estimated to vary 
from Vz hour to 3 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Department of Agriculture, Clearance 
Officer, OIRM, room 404-W,
Washington, DC 20250; and to ithe Office 
of Management and Budget, Paperwork 
Reduction Project (OMB Document No. 
0524-0022), Washington, DC 20503.
Classification

This rule has been reviewed under 
Executive Order 12291 and it has been 
determined that it is not a major rule 
because it does not involve a substantial 
or major impact on the Nation’s 
economy or on large numbers of 
individuals or businesses. There will be 
no major increase in cost or prices for 
consumers, Individual industries, 
Federal, State, or local governmental 
agencies, or on geographical regions. It 
will not have a  significant economic 
impact on competitive employment, 
investment, productivity, innovation, or 
on the ability of U.S. enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. In 
addition, it will not have a significant 
impact on a substantial number of small 
entities as defined in the Regulatory 
Flexibility Act, Public Law No. 96-534 (5 
U.S.C. 601©t seq.).
Regulatory Analysis

Not required for this rulemaking. 
Environmental Impact Statement

This proposed regulation does not 
significantly affect the environment 
Therefore, an environmental impact 
statement is not required under the 
National Environmental Policy Act of 
1969, as amended. (42 U.S.C. 4321 et 
seq.)
Catalog of Federal Domestic Assistance

The Special Research Grants Program 
is listed in the Catalog of Federal 
Domestic Assistance under No. 10.200. 
For reasons set forth in the Final Rule- 
related Notice to 7 CFR part 3015, 
subpart V (48 FR 29115, June 24,1083), 
this program is excluded from the scope 
of Executive Order 12372 which requires

intergovernmental consultation with 
State and local officials.
Background and Purpose

Under the authority of section 
2(c)(l)(A} of the Act of August 4 ,1965, as 
amended (7 U.S.C. 450i(c)(l)(A)), the 
Secretary of Agriculture is authorized to 
make special grants for research to 
facilitate or expand promising 
breakthroughs in areas of the food and 
agricultural sciences of importance to 
file United States to State agricultural 
experiment stations, all colleges and 
universities, other research institutions 
and organizations, Federal agencies, 
private organizations or corporations, 
and individuals. 7 CFR 2.107(a)(3) 
delegates this authority to the 
Administrator of CSRS. In the past, a 
Notice was published in the Federal 
Register annually announcing the 
availability of funds for special research 
grants and soliciting proposals. In 
addition, the Notice set forth the 
procedures and criteria for the 
evaluation of proposals and procedures 
and conditions relating to the award and 
administration of these grants. On 
February 8,1985, the Department 
published a Final Rule in the Federal 
Register (50 FR 5498-5504), which 
•established and codified such 
procedures, criteria, and conditions to 
be employed annually. It standardized 
the rules applicable to the 
administration of the Special Research 
Grants Program and eliminated the need 
to republish them annually.

On December 8,1988, the Department 
published a Final Rule, Amendment in 
the Federal Register (53 FR 49640-19642), 
which amended and codified those 
regulations to facilitate the evaluation of 
applications and the award of project 
grants by modifying the weight factors 
associated with the selection criteria 
and by making a few additional 
changes. The administrative regulations 
governing grant programs authorized by 
section 2(c)(1)(A) are proposed to be 
•changed as follows:
Sections 3400.1(a) and 3400.3(a)

CSRS proposes to revise these 
sections to reflect changes made to 7 
U.S.C. 450i(c)(l)(A) by the Food, 
Agriculture, Conservation, and Trade 
Act of 1990.
Sections 3400.1(a) and 3400.4(a)

CSRS proposes to revise these 
sections to indicate the various types of 
publications, in addition to the Federal 
Register, in which requests for proposals 
may be announced by CSRS to the 
public. This revision is considered 
necessary in order to be consistent with
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the USDA Uniform Federal Assistance 
Regulations, 7 CFR part 3015.
Section 3400.4(c)

CSRS proposes to add “Unless 
otherwise stated in the program 
solicitation, the following applies:” to 
show that research grant proposals 
submitted by eligible applicants should 
follow the format for research grant 
proposals indicated in paragraphs
(c)(lHc)(16) of |  3400.4 unless 
otherwise stated in the program 
solicitation.
Section 3400.4(c)(3)

CSRS proposes to add the word 
"enumerated” to assure that multiple 
objectives are listed separately in order 
to enhance the clarity of proposals.
Section 340Q.4(c)(13)(iii)

CSRS proposes to add, as the last 
sentence, that the Grant Application Kit 
contains suitable forms for certifying 
compliance with the Animal Welfare 
Act of 1966, as amended, (7 U.S.C. 2131 
et seq.) in the event that a project 
involving the use of a laboratory animal 
is recommended for award. This action 
will ensure uniformity in the use of a 
certification statement by all who are 
required to submit a certificate of 
compliance as well as inform 
prospective applicants of the existence 
of such a form.
Section 3400.4(c)(14)

CSRS proposes to add, as the last 
sentence of this section, that the Grant 
Application Kit contains a suitable form 
for listing current and pending support. 
This action will ensure uniformity in the 
information provided to CSRS in all 
grant proposals as well as inform 
prospective applicants of the existence 
of such a form.
Section 340Q.4(c)(W)

CSRS proposes to revise this section 
to inform prospective applicants that 
forms recommended for use in providing 
organizational management information 
to CSRS will be provided to them by 
CSRS when required. Ib is  action will 
remove the requirement placed upon the 
applicant in requesting the forms from 
CSRS.
Section 34QOJ5

CSRS proposes to amend this section, 
in order to provide for the use of 
different evaluation criteria when CSRS 
determines that such is necessary for 
the proper evaluation of proposals in a 
specific program area. Such 
determination would be made prior to 
the release of the annual program 
announcement and any changes to the

evaluation criteria would be specified 
therein.
Sections 3400.7(b)(4), 3400.7(c), and 
3400.7(d)

CSRS proposes to change these 
sections to allow CSRS to indicate in 
each particular grant award document 
the conditions under which the 
approved budget or project period may 
be changed or actual performance may 
be transferred in order to accommodate 
the field of potential grantees expanded 
by the Food, Agriculture, Conservation, 
and Trade Act of 1990. For those 
potential grantees within the scope of 
the USDA Uniform Federal Assistance 
Regulations, 7 CFR part 3015, these 
changes are consistent with the 
deviation authorities and the Federal 
Demonstration Project. These changes 
are included for other potential grantees 
by the fact that the USDA Uniform 
Federal Assistance Regulations are not 
applicable to these other potential 
grantees.
Section 3400.8

CSRS proposes to add to this section 
the USDA implementing regulations that 
apply to Govemmentwide Debarment 
and Suspension (Nonprocurement) and 
to the Govemmentwide Requirement for 
a Drug-Free Workplace (Grants), 7 CFR 
part 3017, as amended, the USDA 
implementing regulations that apply to 
New Restrictions on Lobbying, 7 CFR 
part 3018, and the USDA implementing 
regulation regarding OMB Circular No. 
A-129, relating to debt collection, 7 CFR 
part 3. This action will inform the 
prospective applicants of the specific 
legal requirements in these areas by 
listing the regulations which apply to 
this program.
Section 3400.15

Consistent with the proposal to 
amend § 3400.5(a), we propose 
amending § 3400.15 to state that when 
different evaluation criteria are selected 
for use in a specific program area, the 
form set-out in § 3400.15 will not be 
used.

Throughout the proposed amendment, 
CSRS has made minor changes to reflect 
changes in the eligible applicants under 
7 U.S.C. 450i(c)(l)(A) made by the Food, 
Agriculture, Conservation, and Trade 
Act of 1990.

Throughout the proposed amendment, 
CSRS has changed references to the 
Secretary to refer to the Administrator 
of CSRS to reflect the delegation of 
authority in 7 CFR 2.107(a)(3).

We propose to publish title 7, chapter 
XXXIV, part 3400, as amended at 50 FR 
5498-5504, February 8,1985, and 53 FR 
49640-49642, December 8,1988, together

with the proposed changes, in its 
entirety. This action will allow the 
regulations and amendments to appear 
in one document for easy access and 
reference by the public and CSRS.
List of Subjects in 7 CFR Part 3400

Grant programs—agriculture, Grants 
administration. For the reasons set out 
in the preamble, title 7, chapter XXXIV, 
part 3400 of the Code of Federal 
Regulations is proposed to be revised to 
read as follows:

CHAPTER XXXIV—COOPERATIVE STATE 
RESEARCH SERVICE, DEPARTMENT OF 
AGRICULTURE

PART 3400—SPECIAL RESEARCH 
GRANTS PROGRAM

Subpart A—General 
Sec.
3400.1 Applicability of regulations.
3400.2 Definitions.
3400.3 Eligibility requirements.
3400.4 How to apply for a grant
3400.5 Evaluation and disposition of 

applications. .
3400.6 Grant awards.
3400.7 Use of funds: changes.
3400.8 Other Federal statutes and 

regulations that apply.
3400.9 Other conditions.

Subpart B—Scientific Peer Review of 
Research Grant Applications
3400.10 Establishment and operation of peer 

review groups.
3400.11 Composition of peer review groups.
3400.12 Conflicts of interest
3400.13 Availability of information.
3400.14 Proposal review.
3400.15 Review criteria.

Authority: 7 U.S.C. 450i(h).

Subpart A—General

§ 3400.1 Applicability of regulations,
(a) The regulations of this part apply 

to special research grants awarded 
under the authority of section 2(c)(1)(A) 
of the Act of August 4 ,1965, as amended 
(7 U.S.C. 450i(c)(l}(A}), to facilitate or 
expand promising breakthroughs in 
areas of food and agricultural sciences 
of importance to the Nation. Each year 
the Administrator of CSRS shall 
determine and announce, through 
publication of a Notice in such 
publications as the Federal Register, 
professional trade journals, agency or 
program handbooks, the Catalog of 
Federal Domestic Assistance, or any 
other appropriate means, research 
program areas for which proposals will 
be solicited, to the extent that funds are 
available.

(b) The regulations of this part do not 
apply to research grants awarded by the



Fédéral Register /  Vói. 56,' No.' 126 /  Monday, July 1, 1091 /  Proposed kutlés

Department of Agriculture under any 
other authority.
§ 3400.2 Definitions.

As used in this part:
(a) Administrator means the 

Administrator of the Cooperative State 
Research Service (CSRS) and any other 
officer or employee of the Department of 
Agriculture to whom the authority 
involved may be delegated.

(b) Department means the Department 
of Agriculture.

(c) Principal investigator means a 
single individual designated by the 
grantee in the grant application and 
approved by the Administrator who is 
responsible-for the scientific and 
technical direction of the project.

(d) Grantee means the entity 
designated in the grant award document 
as the responsible legal entity to whom 
a grant is awarded under this part.

(e) Research project grant means the 
award by the Administrator of funds to 
a grantee to assist in meeting the costs 
of conducting for the benefit of the 
public an identified project which is 
intended and designed to establish, 
discover, elucidate, or confirm 
information or the underlying 
mechanisms relating to a research 
program area identified in the annual 
solicitation of applications.

(f) Project means the particular 
activity within the scope of one or more 
of the research program areas identified 
in the annual solicitation of 
applications, which is supported by a 
grant award under this part.

(g) Project period means the total 
length of time that is approved by the 
Administrator for conducting the 
research project as outlined in an 
approved grant application.

(h) Budget period means the interval 
of time (usually 12 months) into which 
the project period is divided for 
budgetary and reporting purposes.

(i) Awarding official means the 
Administrator and any other officer or 
employee of the Department to whom 
the authority to issue or modify research 
project grant instruments has been 
delegated.

(j) Peet review group means an 
assembled group of experts or 
consultants qualified by training and 
experience in particular scientific or 
technical fields to give expert advice, in 
accordance with the provisions of this 
part, on the scientific and technical 
merit of grant applications in those 
fields.

(k) A d hoc reviewers means experts 
or Consultants qualified by training and 
experience in particular scientific or 
technical fields to render special expert 
advice, whose written evaluations of

grant applications are designed to 
complement the expertise of the peer 
review group, in accordance with the 
provisions of this part, on the scientific 
or technical merit of grant applications 
in those fields.

(l) Research means any systematic 
study directed toward new or fuller 
knowledge and understanding of the 
subject studied.

(m) Methodology means the project 
approach to be followed and the 
resources needed to carry out the 
project.
§ 3400.3 Eligibility requirements.

(a) Except where otherwise prohibited 
by law, any State agricultural 
experiment station, all colleges and 
universities, other research institutions 
and organizations, Federal agencies, 
private organizations or corporations, 
and individuals, shall be eligible to 
apply for and receive a special research 
project grant under this part, provided 
that the applicant qualifies as a 
responsible grantee under the criteria 
set forth in paragraph (b) of this section.

(b) To qualify as responsible, an 
applicant must meet the following 
standards as they relate to a particular 
project:

(1) Have adequate financial resources 
for performance, the necessary 
experience, organizational and technical 
qualifications, and facilities, or a firm 
commitment, arrangement, or ability to 
obtain such (including proposed 
subagreements):

(2) Be able to comply with the 
proposed or required completion 
schedule for the project;

(3) Have a satisfactory record of 
integrity, judgment, and performance, 
including in particular any prior 
performance under grants and contracts 
from the Federal Government;

(4) Have an adequate financial 
management system and audit 
procedure which provides efficient and 
effective accountability and control of 
all property, funds, and other assets; and

(5) Be otherwise qualified and eligible 
to receive a research project grant under 
applicable laws and regulations.

(c) Any applicant who is determined 
to be not responsible will be notified in 
writing of Such findings and the basis 
therefor.
§ 3400.4 How to apply for a grant.

(a) A request for proposals will be 
prepared and“ announced through 
publications such as the Federal 
Register, professional trade journals, 
agency or program handbooks, the 
Catalog of Federal Domestic Assistance, 
or any other appropriate means of 
solicitation, as early as practicable each

fiscal year. It will contain information 
sufficient to enable all eligible 
applicants to prepare special research 
grant proposals and will be as complete 
as possible with respect to:

(1) Descriptions of specific research 
program areas which the Department 
proposes to support during the fiscal 
year involved, including anticipated 
funds to be awarded;

(2) Deadline dates for having proposal 
packages postmarked;

(3) Name and address where 
proposals should be mailed;

(4) Number of copies to be submitted;
(5) Forms required to be used when 

submitting proposals; and
(6) Special requirements.
(b) Grant Application Kit. A Grant 

Application Kit will be made available 
to any potential grant applicant who 
requests a copy. This kit contains 
required forms, certifications, and 
instructions applicable to the 
submission of grant proposals.

(c) Format for research grant 
proposals. Unless otherwise stated in 
the specific program solicitation, the 
following applies:

(1) Grant Application. All research 
grant proposals submitted by eligible 
applicants should contain a Grant 
Application form, which must be signed 
by the proposing principal 
investigator(s) and endorsed by the 
cognizant authorized organizational 
representative who possesses the 
necessary authority to commit the 
applicant’s time and other relevant 
resources.

(2) Title o f Project. The title of the 
project must be brief (80-character 
maximum), yet represent the major 
thrust of the research. This title will be 
used to provide information to the 
Congress and other interested parties 
who may be unfamiliar with scientific 
terms; therefore, highly technical words 
or phraseology should be avoided where 
possible. In addition, phrases such as 
“investigation o f’ or “research on” 
should not be used.

(3) Objectives. Clear, concise, 
complete, enumerated, and logically 
arranged statement(s) of the specific 
aims of the research must be included in 
all proposals.

(4) Procedures. The procedures or 
methodology to be applied to the 
proposed research plan should be 
explicitly stated. This section should 
include but not necessarily be limited to:

(i) A description of the proposed 
investigations and/ or experiments in the 
sequence in which it is planned to carry 
them out;

(ii) Techniques to be employed, 
including their feasibility:
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(iii) Kinds of results expected;
(iv) Means by which data will be 

analyzed or interpreted;
(v) Pitfalls which might be 

encountered; and
(vi) Limitations to proposed 

procedures.
(5) Justification. This section should 

describe:
(i) The importance of the problem to 

the needs of the Department and to the 
Matron, including estimates of the 
magnitude of the problem.

(ii) The importance of starting the 
work during the current fiscal year, and

(iii) Reasons for having the work 
performed by the proposing 
organization.

(6) Literature review. A summary of 
pertinent publications with emphasis on 
their relationship to the research should 
be provided and should include all 
important and recent publications. The 
citations themselves should be accurate, 
complete, written in acceptable journal 
format, and be appended to tbe 
proposal.

(7) Current research  The relevancy of 
the proposed research to ongoing and as 
yet unpublished research of both the 
applicant and any other institutions 
should be described.

(8) F acilities and equipment. All 
facilities, including laboratories, which 
are available for use or assignment to 
the proposed research project during the 
requested period of support, should be 
reported and described. Any materials, 
procedures, situations, or activities, 
whether or not directly related to a 
particular phase of the proposed 
research, and which may be hazardous 
to personnel, must be fully explained, 
along with an outline of precautions to 
be exercised. AH items of major 
instrumentation available for use or 
assignment to the proposed research 
project during the requested period of 
support should be itemized. In addition, 
items of nonexpendable equipment 
needed to conduct and bring the 
proposed project to a successful 
conclusion should be listed.

(9) Collaborative arrangements. If the 
proposed project requires collaboration 
with other research scientists, 
corporations, organizations, agencies, or 
entities, such collaboration must be fully 
explained and justified. Evidence should 
be provided to assure peer reviewers 
that the collaborators involved agree 
with the arrangements. It should be 
specifically indicated whether or not 
such collaborative arrangements have 
the potential for any conflicts) of 
interest. Proposals which indicate 
collaborative involvement must state 
which proposer is to receive any 
resulting grant award, since only one

eligible applicant, as provided in 
i  3400.3 of this part, may be the 
recipient of a research project grant 
under one proposal.

(10) Research tim etable. The 
applicant should outline all important 
research phases as a function of time, 
year by year.

(11) Personnel support AH personnel 
who wül be involved in the research 
effort must be clearly identified. For 
each scientist involved, the following 
should be included:

(i) An estimate of the time 
commitments necessary;

(ii) Vitae of the principal 
investigator(s), senior associate(s), and 
other professional personnel to assist 
reviewers in evaluating the competence 
and experience of the project staff. This 
section should include curricula vitae of 
all key persons who will work on the 
proposed research project, whether or 
not Federal funds are sought for their 
support The vitae are to be no more 
than two pages each in length, excluding 
publications listings; and

(iii) A chronological listing of the most 
representative publications during the 
past five years shall be provided for 
each professional project member for 
whom a curriculum vitae appears under -  
this section. Authors should be listed in 
the same order as they appear on each 
paper cited, along with the title and 
complete reference as these usually 
appear in journals.

(12) Budget A detailed budget is 
required for each year of requested 
support. In addition, a summary budget 
is required detailing requested support 
for the overall project period. A copy of 
the form which must be used for this 
purpose, along with instructions for 
completion, is included in the Grant 
Applicant Kit identified under
$ 3400.4(b) of this part and may be 
reproduced as needed by applicants. 
Funds may be requested under any of 
the categories listed, provided that the 
item or service for which support is 
requested is allowable under applicable 
Federal cost principles and can be 
identified as necessary for successful 
conduct of the proposed research 
project. No funds will be awarded for 
the renovation or refurbishment of 
research spaces; purchases or 
installation of fixed equipment in such 
spaces; or for the planning, repair, 
rehabilitation, acquisition, or 
construction of a  building or facility. AH 
research project grants awarded under 
this part shall be issued without regard 
to matching funds or cost sharing.

(13) Research involving special 
considerations. A number of situations 
encountered in the conduct of research 
require special information and

supporting documentation before 
funding can be approved for the project. 
If such situations are anticipated, tbe 
proposal must so indicate. It is expected 
that a significant number of special 
research grant proposals will involve the 
following;

(i) Recombinant DNA molecules. All 
key personnel identified in a proposal 
and all endorsing officials of a proposed 
performing entity are required to comply 
with the guidelines established by the 
National Institutes of Health entitled, 
“Guidelines for Research Involving 
Recombinant DNA Molecules,“ as 
revised. The Grant Application Kit, 
identified above in § 3400.4(b), contains 
forms which are suitable for such 
certification of compliance.

(ii) Human subjects a t risk. 
Responsibility for safeguarding the 
rights and welfare of human subjects 
used in any research project supported 
with grant funds provided by the 
Department rests with the performing 
entity. Guidance is contained in Pub. L.
93-348, as implemented by the 
Department of Health and Human 
Services’ policies under 45 CFR part 40. 
In the event that a project involving 
human subjects at risk is recommended 
for award, the applicant will be required 
to submit a statement certifying that the 
research plan has been reviewed and 
approved by the Institutional Review 
Board at the proposing organization or 
institution. The Grant Application Kit, 
identified above in f  3400.4(b), contains 
forms which are suitable for such 
certification.

(iii) Laboratory anim al care. The 
responsibility for the humane care and 
treatment of any laboratory animal, 
which has the same meaning as 
“animal” in section 2(g) of the Animal 
Welfare Act of 1960, as amended (7 
U.S.C. 2132(g)), used in any research 
project supported with Special Research 
Grants Program funds rests with the 
performing organization. In this regard, 
all key personnel identified in a 
proposal and all endorsing officials of 
the proposed performing entity are 
required to comply with applicable 
provisions of the Animal Welfare Act of 
1966, as amended (7 U.S.C. 2132 et seq.) 
and the regulations promulgated 
thereunder by the Secretary of 
Agriculture in 9 CFR parts 1,2,3, and 4.
In the event that a project involving the 
use of a laboratory animal is 
recommended for award, the applicant 
will be required to submit a statement 
certifying such compliance. The Grant 
Application Kit, identified above in
§ 3400.4(b), contains forms which are 
suitable for such certification.
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(14) Current and pending support All 
proposals must list any other current 
public or private research support, in 
addition to the proposed project, to 
which key personnel listed in the 
proposal under consideration have 
committed portions of their time, 
whether or not salary support for the 
person(s) involved is included in the 
budgets of the various projects. This 
section must also contain analogous 
information for all projects underway 
and for pending research proposals 
which are currently being considered by, 
or which will be submitted in the near 
future to, other possible sponsors, 
including other Departmental programs 
or agencies. Concurrent submission of 
identical or similar projects to other 
possible sponsors will not prejudice its 
review or evaluation by the 
Administrator or experts or consultants 
engaged by the Administrator for this 
purpose. The Grant Application Kit, 
identified above in § 3400.4(b), contains 
a form which is suitable for listing 
current and pending support.

(15) A dditions to project description. 
Each project description is expected by 
the Administrator, members of peer 
review groups, and the relevant program 
staff to be complete in itself. However, 
in those instances in which the inclusion 
of additional information is necessary, 
the number of copies submitted should 
match the number of copies of the 
application requested in the annual 
solicitation of proposals as indicated in 
§ 3400.4(a)(4). Each set of such materials 
must be identified with the title of the 
research project as it appears in the 
Grant Application and the name(s) of 
the principal investigator(s). Examples 
of additional materials may include 
photographs which do not reproduce 
well, reprints, and other pertinent 
materials which are deemed to be 
unsuitable for inclusion in the proposal.

(16) Organizational management 
information. Specific management 
information relating to an applicant 
shall be submitted on a one-time basis 
prior to the award of a research project 
grant identified under this part if such 
information has not been provided 
previously under this or another 
program for which the sponsoring 
agency is responsible. Copies of forms 
recommended for use in fulfilling the 
requirements contained in this section 
will be provided by the agency specified 
in this part once a research project grant 
has been recommended for funding.
§ 3400.5 Evaluation and disposition of 
applications.

(a) Evaluation. All proposals received 
from eligible applicants in accordance 
with eligible research problem or

program areas and deadlines 
established in the applicable request for 
proposals shall be evaluated by the 
Administrator through such officers, 
employees, and others as the 
Administrator determines are uniquely 
qualified in the areas of research 
represented by particular projects, To 
assist in equitably and objectively 
evaluating proposals and to obtain the 
best possible balance of viewpoints, the 
Administrator shall solicit the advice of 
peer scientists, ad hoc reviewers, and/or 
others who are recognized specialists in 
the research program areas covered by 
the applications received and whose 
general roles are defined in § 3400.2(j) 
and §3400.2(k). Specific evaluations will 
be based upon the criteria established in 
Subpart B, § 3400.15, unless CSRS 
determines that different criteria are 
necessary for the proper evaluation of 
proposals in one or more specific 
program areas, and announces such 
criteria and their relative importance in 
the annual program solicitation. The 
overriding purpose of such evaluations 
is to provide information upon which the 
Administrator can make informed 
judgments in selecting proposals for 
ultimate support. Incomplete, unclear, or 
poorly organized applications will work 
to the detriment of applicants during the 
peer evaluation process. To ensure a 
comprehensive evaluation, all 
applications should be written with care 
and thoroughness accorded papers for 
publication.

(b) Disposition. On the basis of the 
Administrator’s evaluation of an 
application in accordance with 
paragraph (a) of this section, the 
Administrator will:

(1) Approve support using currently 
available funds,

(2) Defer support due to lack of funds 
or a need for further evaluations, or

(3) Disapprove support for the 
proposed project in whole or in part. 
With respect to approved projects, the 
Administrator will determine the project 
period (subject to extension as provided 
in § 3400.7(c)) during which the project 
may be supported. Any deferral or 
disapproval of an application will not 
preclude its reconsideration or a 
reapplication during subsequent fiscal 
years.
§ 3400.6 Grant awards.

(a) General. Within the limit of funds 
available for such purpose, the awarding 
official shall make research project 
grants to those responsible, eligible 
applicants whose proposals are judged 
most meritorious in the announced 
program areas under the evaluation 
criteria and procedures set forth in this

part. The date specified by the 
Administrator as the beginning of the 
project period shall be no later than 
September 30 of the Federal fiscal year 
in which the project is approved for 
support and funds are appropriated for 
such purpose, unless otherwise 
permitted by law. All funds granted 
under this part shall be expended solely 
for the purpose for which the funds are 
granted in accordance with the 
approved application and budget, the 
regulations of this part, the terms and 
conditions of the award, the applicable 
Federal cost principles, and the 
Department’s “Uniform Federal 
Assistance Regulations” (part 3015 of 
this title).

(b) Grant award document and notice 
o f grant award—(1) Grant award 
docum ent The grant award document 
shall include at a minimum the 
following:

(1) Legal name and address of 
performing organization or institution to 
whom the Administrator has awarded a 
special research project grant under the 
terms of this part;

(ii) Title of project;
(iii) Name(s) and address(es) of 

principal investigator(s) chosen to direct 
and control approved activities;

(iv) Identifying grant number assigned 
by the Department;

(v) Project period, which specifies 
how long the Department intends to 
support the effort without requiring 
recompetitipn for funds;

(vi) Total amount of Departmental 
financial assistance approved by the 
Administrator during the project period;

(vii) Legal authority(ies) under which 
the research project grant is awarded to 
accomplish the purpose of the law;

(viii) Approved budget plan for 
categorizing allocable project funds to 
accomplish the stated purpose of the 
research project grant award; and

(ix) Other information or provisions 
deemed necessary by the Department to 
carry out its granting activities or to 
accomplish the purpose of a particular 
research project grant.

(2) N otice o f grant award. The notice 
of grant award, in the form of a letter, 
will be prepared and will provide 
pertinent instructions or information to 
the grantee which are not included in 
the grant award document.

(c) Categories o f grant instruments. ' 
The major categories of grant 
instruments shall be as follows:

(X) Standard gran t. This is a grant 
instrument by which the Department 
agrees to support a specified level of 
research effort for a predetermined 
project period withou, the announced 
intention of providing additional support
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at a future date. This type of research 
project grant is approved on the basis of 
peer review and recommendation and is 
funded for the entire project period at 
the time of award.

(2) Renewal grant. This is a document 
by which the Department agrees to 
provide additional funding under a 
standard grant as specified in paragraph
(c)(1) of this section for a project period 
beyond that approved in an original or 
amended award, provided that the 
cumulative period does not exceed the 
statutory limitation. When a renewal 
application is submitted, it should 
include a summary of progress to date 
under the previous grant instrument.
Such a renewal shall be based upon new 
application, de novo peer review and 
staff evaluation, new recommendation 
and approval, and a new award 
instrument.

(3) Continuation grant. This is a grant 
instrument by which the Department 
agrees to support a specified level of 
effort for a predetermined period of time 
with a statement of intention to provide 
additional support at a future date 
provided that performance has been 
satisfactory, appropriations are 
available for this purpose, and 
continued support would be in the best 
interests of the Federal Government and 
the public. It involves a long-term 
research project that is considered by 
peer reviewers and Departmental 
officers to have an unusually high 
degree of scientific merit, the results of 
which are expected to have a significant 
impact on the food and agricultural 
sciences, and it supports the efforts of 
experienced scientists with records of 
outstanding research accomplishments. 
This kind of document will normally be 
awarded for an initial one-year period 
and any subsequent continuation 
research project grants will also be 
awarded in one-year increments. The 
award of a continuation research project 
grant to fund an initial or succeeding 
budget period does not constitute an 
obligation to fund any subsequent 
budget period. A grantee must submit a 
separate application for continued 
support for each subsequent fiscal year. 
Requests for such continued support 
must be submitted in duplicate at least 
three months prior to the expiration date 
of the budget period currently being 
funded. Such requests must include: an 
interim progress report detailing all 
work performed to date; a Grant 
Application; a proposed budget for the 
ensuing period, including an estimate of 
funds anticipated to remain unobligated 
at the end of the current budget period; 
and current information regarding other 
extramural support for senior personnel.

Decisions regarding continued support 
and the actual funding levels of such 
support in future years will usually be 
made administratively after * 
consideration of such factors as the 
grantee’s progress and management 
practices and within the context of 
available funds. Since initial peer 
reviews were based upon the full term 
and scope of the original special 
research grant application, additional 
evaluations of this type are not 
generally required prior to successive 
years’ support. However, iri unusual 
cases (e.g., when the nature of the 
project or key personnel change or when 
the amount of future support requested 
substantially exceeds the grant 
application originally viewed and 
approved), additional reviews may be 
required prior to approving continued 
funding.

(4) Supplemental grant. This is an 
instrument by which the Department 
agrees to provide small amounts of 
additional funding under a standard, 
renewal, or continuation grant as 
specified in paragraphs (c)(1), (c)(2), and
(c)(3) of this section and may involve a 
short-term (usually six months or less) 
extension of the project period beyond 
that approved in an original or amended 
award. A supplement is awarded only if 
required to assure adequate completion 
of the original scope of work and if there 
is sufficient justification of need to 
warrant such action. A request of this 
nature does not normally require 
additional peer review.

(d) Obligation o f the Federal 
Government. Neither the approval of 
any application nor the award of any 
research project grant shall legally 
commit or obligate the United States in 
any way to make any renewal, 
supplemental, continuation, or other 
award with respect to any approved 
application or portion of an approved 
application.
§ 3400.7 Use of funds; changes.

(a) Delegation o f fisca l responsibility. 
The grantee may not in whole or in part 
delegate or transfer to another person, 
institution, or organization the 
responsibility for use or expenditure of 
grant funds.

(b) Change in project plans. (1) The 
permissible changes by the grantee, 
principal investigators}, or other key 
project personnel in the approved 
research project grant shall be limited to 
changes in methodology, techniques, Or 
other aspects of the project to expedite 
achievement of the projects’ approved 
goals. If the grantee and/or the principal 
investigator(s) are uncertain as to 
whether a change complies with this 
provision, the question must be referred

to the Administrator for a final 
determination.

(2) Changes in approved goals, or 
objectives, shall be requested by the 
grantee and approved in writing by the 
Department prior to effecting such 
changes. In no event shall requests for 
such changes be approved which are 
outside the scope of the original 
approved project.

(3) Changes in approved project 
leadership or the replacement or 
reassignment of other key project 
personnel shall be requested by the 
grantee and approved in writing by the 
Department prior to effecting such 
changes.

(4) Transfers of actual performance of 
the substantive programmatic work in 
whole or in part and provisions for 
payment of funds, whether or not 
Federal funds are involved, shall be 
requested by the grantee and approved 
in writing by the Department prior to 
effecting such changes, except as may 
be allowed in the terms and conditions 
of a grant award.

(c) Changes in project period. The 
project period determined pursuant to 
s3400.5(b) may be extended by the 
Administrator without additional 
financial support, for such additional 
period(s) as the Administrator 
determines may be necessary to 
complete, or fulfill the purposes of, an 
approved project. Any extension, when 
combined with the originally approved 
or amended project period, shall not 
exceed five (5) years (the limitation 
established by statute) and shall be 
further conditioned upon prior request 
by the grantee and approval in writing, 
by the Department, unless prescribed 
otherwise in the terms and conditions of 
a grant award.

(d) Changes in approved budget. The 
terms and conditions of a grant will 
prescribe circumstances under which 
written Departmental approval will be 
requested and obtained prior to 
instituting changes in an approved 
budget.
§ 3400.8 Other Federal statutes and 
regulations that apply.

Several other Federal statutes and/or 
regulations apply to grant proposals 
considered for review or to research 
project grants awarded under this part. 
These include but are not limited to:
7 CFR part 1.1—USDA implementation 

of Freedom of Information Act 
7 CFR part 3—USDA implementation of 

OMB Circular A-129 regarding debt 
collection

7 CFR part 15, subpart A—USDA 
implementation of title VI of the Civil 
Rights Act of 1964



30262 Federal Register / Vol. 56, No. Ofefi /  Monday,» fùlÿ l,!T99l f  Proposed Haies

peer reviews and the formulation of 
recommendations under 1 3400.14.

7 CFR part 3015—USDA Uniform 
Federal Assistance Regulations, 
implementing OMB directives (i.e.. 
Circular Nos. A-102, A-110, A-87, A- 
21, and A-122) and incorporating 
provisions of 31 U.S.C. 6301-6308 
(formerly, the Federal Grant and 
Cooperative Agreement Act of 1977, 
Public Law 95-224), as well as general 
policy requirements applicable to 
recipients of Departmental financial 
assistance

7 CFR part 3017, as amended—USDA 
implementation of Govemmentwide 
Debarment and Suspension 
(Nonprocurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants), as 
amended

7 CFR part 3018—USDA implementation 
of New Restrictions on Lobbying. 
Imposes new prohibitions and 
requirements for disclosure and 
certification related to lobbying on 
recipients of Federal contracts, grants, 
cooperative agreements, and loans 

29 U.S.G. 794, section 5 0 4 - 
Rehabilitation Act of 1973, and 7 CFR 
part 15B {USDA implementation of 
statute), prohibiting discrimination 
based upon physical or mental 
handicap in Federally assisted 
programs

35 U.S.C. 200 et seq.—Bayh-Dole Act, 
controlling allocation of rights to 
inventions made by employees of 
small business firms and domestic 
nonprofit organizations, including 
universities, in Federally assisted 
programs (implementing regulations 
are contained in 37 CFR part 401),

§ 3400.9 Other conditions.
The Administrator may, with respect 

to any research project grant or to any 
class of awards, impose additional 
conditions prior to or a t the time of any 
award when, in the Administrator’s 
judgment, such conditions are n e c e s s a r y  
to assure or protect advancement of the 
approved project, the interests of the 
public, or the conservation of grant 
funds.

Subpart B—Scientific Peer Review of 
Research Grant Applications

§ 3400.10 establishment and operation of 
peer review groups.

Subject to § 3400.5, the Administrator 
will adopt procedures for the conduct of

§ 3400.11 Composition of peer review 
groups.

Peer review group members will be 
selected based upon their training and 
experience in relevant scientific or 
technical fields, taking into account the 
following factors:

(a) The level of formal scientific or 
technical education by the individual;

(b) The extent to which the individual 
has engaged in relevant research, the 
capacities in which the individual has 
done so (eg-, principal investigator, 
assistant), and the quality of such 
research;

(c) Professional recognition as 
reflected by awards and other honors 
received from scientific and professional 
organizations outside of the Department;

(id) The need of the group to include 
within its membership experts from 
various areas of specialization within 
relevant scientific or technical fields;

(e) The need of the group to include 
within its membership experts from a 
variety of organizational types (e.g^ 
universities, industry, private 
consultants)) and geographic locations; 
and

(£) The need of the group to maintain a  
balanced membership, e.g., minority and 
female representation and an equitable 
age distribution.
§ 3400.12 Conflicts of interest

Members of peer review groups 
covered by this part are subject to 
relevant provisions contained in Title 18 
of the United States Code relating to 
criminal activity, Department 
regulations governing employee 
responsibilities and conduct {Part O of 
this title) and Executive Order 11222, as 
amended.
§ 3400.13 Availability of Information.

Information regarding the peer review 
process will be made available to the 
extent permitted under the Freedom of 
Information Act {5 U.S.C. 552), the 
Privacy Act (S U.S.C. 552a.), and 
implementing Departmental regulations 
(part 1 of this title).
§ 3400.14 Proposal review.

(a) All research grant applications will 
be acknowledged. Prior to technical 
examination, a pretiminaiy review will 
be made for responsiveness to the 
request for proposals (e.g., relationship

of application to research program area). 
Proposals which do not fall within the 
guidelines as stated in the annual 
request for proposals will be eliminated 
from competition and will be returned to 
the applicant. Proposals whose budgets 
exceed the maximum allowable amount 
for a particular propam  area as 
announced in the request for proposals 
may be considered as lying outside the 
guidelines.

(b) All applications will be carefully 
reviewed by the Administrator, qualified 
officers ©remployées of the Department, 
the respective peer review group, and ad 
Aoc reviewers, as required. Written 
comments will be unbelted from ad hoc 
reviewers when required, and individual 
written comments and indepth 
discussions will be provided by peer 
review group members prior to 
recommending applications for funding. 
Applications will be ranked and support 
levels recommended within the 
limitation of total available funding for 
each research program area as 
announced in die applicable request for 
proposals.

(c) No awarding official will make a 
research project grant based upon an 
application covered by this part unless 
the application has been reviewed by a 
peer review group and/or ad hoc 
reviewers in accordance with the 
provisions of this part and said 
reviewers have made recommendations 
concerning the scientific merit of such 
application.

(d) Except to the extent otherwise 
provided by law, such recommendations 
are a dvisory only and are not binding on 
program officers or on the awarding 
official.
§3400.15 Review criteria.

(a) In carrying out its review under 
§ 3400.14, the peer review group will use 
the following form upon which the 
evaluation criteria to be used are 
enumerated, unless pursuant to 
§ 3400.5(a), different evaluation criteria 
are specified in the annual solicitation 
of proposals for a  particular program. 
Peer Panel Scoring Form
Proposal Identification No. ----------------------
Institution and Project Title —-------------------

I. Basic Requirement:
Proposal falls within guidelines?-----------

Yes_______ No. If no, explain why proposal
does not meet guidelines under comment 
section of this form.

II. Selection Criteria:

Score 1-10 Weight 
factor i

Score X 
weight 
factor

Comments

1. Overall scientific and technical quality o f proposal.................................................. ......................... 10 
«0 !2. Scientific and technical quality of the approach______ ________________________,________________ ___________ j _______
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Score 1-10 Weight
factor

Score X 
weight 
factor

Comments

_________________ 6
4. Feasibility of attaining objectives; adequacy of professional training and experience, facilities and

5

Score — ——— — --------------------------------
Summary Comments —----------------------- -—

(b) Proposals satisfactorily meeting 
the guidelines will be evaluated and 
scored by the peer review panel for each 
criterion utilizing a scale of 1 through 10. 
A score of one (1) will be considered 
low and a score of ten (10) will be 
considered high for each selection 
criterion. A weighted factor is used for 
each criterion.

Done at Washington, DC, this 25th day of 
June 1991.
John Patrick Jordan,
Administrator, Cooperative State Research 
Service.
[FR Doc. 91-15593 Filed 6-28-91; 8:45 amj
BILLING CODE 3410-22-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 141,142 and 143 

R!N 2040-AA55 

[FRL-3960-1]

Drinking Water; National Primary 
Drinking Water Regulations;
Monitoring for Volatile Organic 
Chemicals; MCLGs and MCLs for 
Aldicarb, Aldicarb Sulfoxide, Aldicarb 
Sulfone, Pentachlorophenol, and 
Barium

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

sum m ary: In this notice, EPA is revising 
monitoring requirements for eight 
volatile organic contaminants (VOCs) 
originally promulgated July 8,1987. This 
change synchronizes requirements for 
these eight VOCs with monitoring 
requirements for VOCs promulgated on 
January 30,1991 (56 FR 3526). EPA is 
also promulgating the MCLGs and MCLs 
for aldicarb, aldicarb sulfoxide, aldicarb 
sulfone, pentachlorophenol, and barium. 
This Notice also corrects errors and 
clarifies certain issues in the final rule 
promulgating 33 National Primary 
Drinking Water Regulations 
promulgated January 30,1991 (56 FR 
3526).
EFFECTIVE date: The amendments to 
§ 141.6, paragraph (c) of the table in 
§ 141.12, and § 141.62(b)(1) are effective 
July 1,1991. The amendments to 
§§ 141.11(b), 141.23,141.24,142.57, 
143.4(b)(12) and (b)(13), are effective 
July 30,1992. The revisions to 
§ 141.32(e)(16), (25) through (27) and (46); 
§ 141.50(a)(15), (b)(4), (b)(5) and (b)(6);
§ 141.51(b)(3); § 141.61(c)(2), (c)3, (d)(4) 
and (c)(16); § 141.62(b)(3) are effective 
January 1,1993.

The barium information collection 
requirements of § 141.23 are effective 
January 1,1993, if the information 
Collection Request is cleared by the 
Office of Management and Budget 
(OMB). If not, EPA will publish a 
document delaying the effective date of 
the barium information collection 
requirements. Otherwise, the 
requirements will be effective when 
OMB clears the request at which time a 
document will be published in the 
Federal Register establishing the 
effective date.

In accordance with 40 CFR 23.7, this 
regulation shall be considered final 
Agency action for the purposes of 
judicial review at 1 p.m., Eastern time on 
July 15,1991.

56, No. 126 / Monday, July i ,  1991

ADDRESSES: A copy of the public 
comments received, EPA responses, and 
all other supporting documents 
(including references included in this 
notice) are available for review at the 
U.S. Environmental Protection Agency 
(EPA), Drinking Water Docket, 401M 
Street, SW., Washington, DC 20460. For 
access to the docket materials, call 202- 
382-3027 between 9 a.m. and 3:30 p.m. 
Any document referenced by an MRID 
number is available by contacting Susan 
Laurence, Freedom of Information 
Office, Office of Pesticide Programs, at 
703-557-4454.

Copies of health criteria, analytical 
methods, and regulatory impact analysis 
documents are available for a fee from 
the National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, 5285 Port Royal Road, 
Springfield, Virginia 22161. The toll-free 
number is 800-336-4700, local: 703-487- 
4650.
FOR FURTHER INFORMATION, CONTACT:
Al Havinga, Standards Division, Office 
of Ground Water and Drinking Water 
(WH-550), U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460, 202/382-5555. 
General information may also be 
obtained from the EPA Drinking Water 
Hotline. The toll-free number is 800/426- 
4791, Alaska and local: 202/382-5533. 
SUPPLEMENTARY INFORMATION:
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I. Statutory Authority
The Safe Drinking Water Act 

(“SDWA” or “the Act”), as amended in 
1986 (Pub. L. 99-339,100 Stat. 642),

( ‘ . |  j  H  I |  I f  1 j ]./ Rules and* Regulations

requires EPA to publish “maximum 
contaminant level goals” (MCLGs) for 
contaminants which, in the judgment of 
the Administrator, "may have any 
adverse effect on the health of persons 
and which (are) known or anticipated to 
occur in public water systems” (section 
1412(b)(3)(A)). MCLGs are to be set at a 
level at which “no known or anticipated 
adverse effects on the health of persons 
occur and which (allow) an adequate 
margin of safety” (see section 
1412(b)(4)).

At the same time EPA publishes an 
MCLG, which is a non-enforceable 
health goal, it must also promulgate a 
National Primary Drinking Water 
Regulation (NPDWR) which includes 
either (1) a maximum contaminant level 
(MCL), or (2) a required treatment 
technique (section 1401(1), 1412(a)(3), 
and 1412(b)(7)(A)). A treatment 
technique may be set only if it is not 
“economically or technologically 
feasible” to ascertain the level of a 
contaminant (sections 1401(1) and 
1412(b)(7)(A)). An MCL must be set as 
close to the MCLG as feasible (section 
1412(b)(4)). Under the Act, “feasible” 
means “feasible with the use of the best 
technology, treatment techniques and 
other means which the Administrator 
finds are available, after examination 
for efficacy under field conditions and 
not solely under laboratory conditions 
(taking cost into consideration)” (section 
1412(b)(5)). NPDWRs also include 
monitoring, analytical and quality 
assurance requirements, specifically, 
“criteria and procedures to assure a 
supply of drinking water which 
dependably complies with such 
maximum contaminant levels * * *” 
(section 1401(1)(D)). Section 1445 of 
SDWA also authorizes EPA to 
promulgate monitoring requirements.
II. Regulatory Background

On July 8,1987 EPA promulgated 
NPDWRs for eight volatile organic 
contaminants (VOC rule, 52 FR 25690). 
On May 22,1989 EPA proposed VOC 
monitoring requirements for 10 
contaminants and MCLGs and MCLs for 
38 contaminants including aldicarb, 
aldicarb sulfoxide, aldicarb sulfone, 
pentachlorophenol, and barium. The 
MCLGs and MCLs for these five 
chemicals were reproposed on January
30,1991 (56 FR 3600) at different levels 
due to information which was received 
and/or analyzed by the Agency 
subsequent to the May 22,1989 
proposal.

The monitoring requirements outlined 
in today’s rule for the most part mirror 
(with several exceptions, as noted 
below) the VOC requirements published
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on January 30,1991 for die 10 VOCs in 
the Phase H role. EPA stated in die 
reproposal that changes to the proposal 
incorporated in the final ride would 
apply to monitoring requirements for 
both the 10 VOCs promulgated January
30,1991 and the 8 VOCs included in 
today’s rule. This ensures the monitoring 
requirements for the 18 VOCs (the 8 
Phase i  VOCs and the 10 Phase II VOCs) 
remain identical. Consequently, the 
changes published today will also apply 
to the monitoring requirements for the 10 
Phase II VOCs published January 30, 
1991.
III. Explanation of Today's Action
A. VOC Monitoring Requirements
1. Standardized Monitoring Framework

In response to comments received on 
the May 22,1989 Phase II proposed rule, 
EPA developed a standarized 
monitoring framework to address the 
issues of complexity, coordination 
between various regulations, and 
synchonization of monitoring schedules. 
EPA stated that this framework would 
serve as a guide for future source- 
related monitoring requirements 
adopted by the Agency.

Comments submitted to EPA during 
the comment period Tevealed support ior 
the standardized monitoring framework. 
Within this standardized framework 
each State must designate 
approximately one-third of the systems 
to conduct initial monitoring during each 
year of the initial compliance period (i.e. 
one third in 1993, one-third in 1994 and 
one third in 1995). This arrangement is 
intended to level the anticipated 
workload.

Most commentera believed that the 
framework does achieve the goals of 
synchronization of monitoring 
schedules. Most comments recived by 
the Agency addressed specific issues 
related to changes in thé VOC 
monitoring requirements and how the 
1987 VOC requirements will be 
coordinated with the Phase II 
requirements promulgated January 38, 
1991.

The monitoring requirements outlined 
in today's rule for the most part mirror 
(with several exceptions as discussed 
below) the VOC requirements 
promulgated in January 1991 for 10 
VOCs. EPA stated in the proposal for 
today’s rule that if comments and 
information received during the 
comment period result in changes to this 
proposal, EPA will promulgate a final 
rule which will also apply to monitoring 
requirements for the 10 VOCs 
promulgated on January 30. This ensures 
that the monitoring requirements for the 
18 VOCs (the 8 Phase l and 10 Phase II

VOCs) remain identical. Consequently, 
the changes promulgated today will also 
apply to the monitoring requirements for 
the 10 VOCs published January 30,1991.
2. Sampling Points

In the proposal EPA stated that the 
Agency had received information 
suggesting that petroleum and 
hazardous material spills and leaks 
have contributed to drinking water 
contamination in systems using plastic 
pipe. EPA stated that it is concerned 
about this issue because this 
contamination typically occurs after the 
designated sampling point and 
consequently would not be detected. As 
a result EPA proposed in §141.24 (f) (1) 
and (2) that “if conditions w arrant the 
State may designate additional sampling 
points within the distribution system or 
at the consumer’s tap, which more 
accurately determines consumer 
exposure.”

Most comments received on the 
proposed change to the sampling points 
opposed the concept Objections raised 
by commenters addressed three major 
issues: (1) Whether the SDWA granted 
EPA the legal authority to require 
sampling at the consumer’s tap; (2) 
permeation of plastic pipe typically 
occurs in service lines and thus is 
generally within the consumer’s control; 
and (3) the Agency failed to specify best 
available technology to address this 
problem. While not agreeing with these 
comments, the Agency has decided to 
give further consideration to options 
addressing the issue of VOC permeation 
of plastic pipe. Accordingly, EPA has 
dropped this proposed monitoring 
provision in the final rule. As noted 
above, because the Agency intends that 
the VOC monitoring requirements are 
identical, this decision to withdraw the 
changes in the sampling points will also 
apply to the final rule published January
30,1991. The Agency'intends to address 
this issue in a subsequent rulemaking 
seeking additional information and 
solutions to the permeation issue.
3. Initial and Repeat Base Monitoring 
Requirements

In the VOC regulations promulgated 
in July 1987, distinctions in base (or 
minimum) requirements were made 
between ground and surface water 
systems, systems which have more than 
or less than 500 service connections, and 
vulnerable/non-vulnerable systems. In 
streamlining the requirements, EPA 
proposed that all systems (regardless of 
system size) take four quarterly samples 
each compliance period. After the initial 
round of four quarterly samples, all 
systems which do not detect VOCs in 
the initial round of quarterly sampling

would monitor annually beginning in the 
next calendar year after quarterly 
sampling is completed. Ground water 
systems which conducted at least three 
years of annual and/or quarterly 
sampling and did not detect any VOCs 
would be allowed to reduce the 
sampling frequency to a single sample 
every three years. EPA also proposed 
that systems could grandfather sampling 
results from the Section 1445 monitoring 
for unregulated contaminants for the 
initial compliance period even if only 
one sample rather than 4 quarterly 
samples were analyzed in the initial 
compliance period.

EPA received several comments 
disagreeing with die requirement that 
systems take four quarterly samples 
during the initial compliance period. 
These commenters cited die regulatory 
impact on small systems and non
transient water systems. In addition, one 
commenter suggested that “use" should 
be considered in determining the initial 
sampling frequency. Another commenter 
stated that increasing the sampling 
frequency to annual (rather than every 3 
years) was a major policy shift and 
would have an adverse impact on small 
systems.

EPA continues to believe that 4 
quarterly samples are necessary to 
establish a baseline of analytical results 
for any VOCs which occur with 
sufficient frequency. However, we note 
that because all systems must have 
completed their initial round of 
monitoring by January 1992 under 
existing requirements in § 141.24(g) 
(monitoring for 8 regulated 
contaminants) and § 141.40 (monitoring 
for unregulated VOC contaminants), the 
initial monitoring requirements (i.e., 4 
quarterly samples) will only apply to 
new systems or those systems which 
have a new source. Most systems will 
be able to begin annual monitoring in 
January 1993 if the initial sampling 
results are grandfathered. We feel that 
initial sampling frequency based upon 
“use” is not practical or protective of 
public liealth because available 
occurrence data indicate that VOCs are 
found in virtually ail geographic ureas in 
the United States.
4. Increased Monitoring

In the 1987 VOC rule, systems which 
detect VOCs (defined as any analytical 
result greater than 0.0005 mg/I) were 
required to monitor quarterly. Several 
commenters believed that this 
regulatory minimum detection limit was 
too low and should alternately be 50% or 
80% of the MCL

EPA notes that the 0.0005 mg/1 
requirement has been in effect since the
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1987 VOC rule. This requirement serves 
to give early indication that 
contamination has occurred before a 
violation occurs. EPA acknowledges 
that false positives might rarely occur 
(i.e., less than one percent of the time) 
with a detection limit of 0.0005 mg/1. 
However, we note that requirements in 
§ 141.24 (f)(13) also allow the State to 
require confirmation samples for 
positive or negative results. In addition, 
the State has the option to delete results 
of obvious sampling errors. EPA 
believes that States have sufficient 
discretion to address the issue of false 
positives through these provisions.

Another commenter argues that 
waivers will be difficult to obtain 
because of unreasonably low detection 
limits. EPA regulations do not allow 
systems which have detected VOCs to 
receive waivers because even detecting 
contamination is evidence that the 
system is vulnerable. This 
contamination should be further 
examined by additional monitoring.

Several commenters objected to the 
provision which allows States to reduce 
the sampling frequency of systems 
which detect contamination. One 
commenter believed that this 
determination should not be made for 
ground water systems until four quarters 
of monitoring have elapsed. EPA 
believes that the proposed requirement 
that the State determine the system is 
“reliably and dependably” below the 
MCL is protective of health. The two 
quarter requirement is sufficient as a 
minimum standard but we note that 
there may be situations where 
additional monitoring (beyond the two 
quarter/four quarter minimum) will be 
necessary to establish a baseline. In 
these cases, if the State does not make 
the “reliably and dependably” 
determination, systems will be required 
to continue to monitor quarterly.
5. Vulnerability Assessments and 
Waivers

Most commenters agreed with the 
concept of vulnerability assessments 
and waivers particularly the provision 
for a separate vulnerability decision by 
consideration of use and susceptibility. 
Several commenters noted that the shift 
of responsibility from States to water 
systems to conduct vulnerability 
assessments could result in waivers 
being unavailable for small systems. 
Several commenters stated that 
additional guidance was necessary to 
ensufe systems know how to condubt 
vulnerability assessments.;

As stated in the proposal, EPA shifted 
the responsibility to conduct 
vulnerability assessments from States to 
water systems because we believe that

these assessments are part of the 
systems’ monitoring responsibilities^ In 
addition, previous comments indicated 
that State resource constraints 
precluded the conduct of vulnerability 
assessments. Consequently, EPA shifted 
the responsibility to conduct 
vulnerability assessments to water 
systems. EPA agrees with the 
commenters that additional guidance on 
how to conduct Vulnerability 
assessments is needed and is currently 
developing such guidance. This guidance 
will be completed and made available to 
water systems and States prior to the 
compliance period which begins January 
1,1993.

Our goals are to efficiently utilize 
State and PWS resources and to be 
consistent with Phase II monitoring 
requirements. EPA believes that today’s 
rule furthers these goals.
B. Aldicarb, Aldicarb Sulfoxide and 
Aldicarb Sulfone
1. Aldicarb, Aldicarb Sulfoxide and 
Aldicarb Sulfone MCLGs

On January 30,1991 EPA reproposed 
MCLGs for aldicarb, aldicarb sulfoxide, 
and aldicarb sulfone at 0.001,0.001, and
0.002 mg/kg/day. The MCLG for each of 
the three chemicals was based on a 
revised RfD adopted in August 1990 that 
reflected non-cancer endpoints of 
toxicity, cholinesterase inhibition 
(ChEI), and, for the parent compound 
(aldicarb), clinical signs in animals (soft 
mucoid stool and diarrhea) and humans 
(nausea, vomiting and diarrhea in some 
sensitive individuals were noted in 
epidemiological data). Cancer 
classification is Group D (inadequate 
human evidence of carcinogenicity).
Public Comments

EPA has previously addressed the 
public comments received in response to 
the proposals of November 13,1985 and 
May 22,1989 in the Federal Register 
notice of January 30,1991 (56 FR 3600). 
Four commenters responded to the 
January 1991 proposal. One commenter 
argued that EPA’s RfD of 0.0002 mg/kg/ 
day used in developing the proposed 
aldicarb MCLG is legally and 
scientifically unsupportable. In support 
of this position, the commenter cited the 
May 23,1990 recommendation of the 
joint study group of the Agency’s 
Science Advisory Board and Scientific 
Advisory Panel (SAB/SAP) that ChEI is 
not an adverse effect and therefore 
should not be the basis of EPA 
regulation for aldicarb. One commenter 
adyised that the Agency establish the 
MCLG and MCL for aldicarb and the 
sulfoxide metabolite based on the 
Haines (1971) human study. This

commenter suggested using the NOAEL 
for clinical signs in this study, 0.05 mg/ 
kg, and a 10-fold uncertainty factor (UF) 
to establish the MCLG. For aldicarb 
sulfone, this commenter indicated that 
the lowest dose tested in the one-year 
dog feeding study (Hazleton Labs, 1987), 
0.11 mg/kg/day, is the NOAEL and 
should be used with a 10-fold UF to 
establish the MCLG for aldicarb sulfone,.

Two additional commenters agreed 
with the position expressed by the first 
commenter relative to the SAB/SAP 
recommendation on ChEI as only a 
marker of exposure, and that the Agency 
should not lower the RfD for aldicarb. 
However, one of these two commenters 
noted that the MCLG should be based 
on child exposure.

A fourth commenter indicated that the 
reproposed MCLGs for aldicarb, 
aldicarb sulfoxide, and aldicarb sulfone, 
based on the revised RfD of 0.0002 mg/ 
kg/day, may not provide a sufficient 
margin of safety against acute toxic 
symptoms in the general population at 
levels as low as 0.0011 mg/kg/day.

The first commenter also noted that 
establishing an MCLG based on ChEI is 
inconsistent with the Agency regulation 
for fluoride and silver.
Response to Public Comments

Aldicarb and aldicarb sulfoxide. The 
Agency reproposed an MCLG of 0.001 
mg/1 for aldicarb and aldicarb sulfoxide 
based on a revised RfD of 0.0002 mg/kg/ 
day (July, 1990), as described in the 
January .30,1991 Notice (56 FR 3604). 
This RfD was based on clinical effects 
and cholinesterase inhibition (ChEI) in 
animals and humans following exposure 
to aldicarb. The Agency sought public 
comment on considering both clinical 
signs and ChEI in setting the RfD and, in 
turn, the MCLG.

Many of the studies considered in the 
risk assessment for both aldicarb and 
aldicarb sulfoxide reported ChEI in 
exposed humans or animals. 
Consideration of blood ChEI as an 
adverse effect has been and remains 
controversial among the scientific 
community. ChE may be significantly 
inhibited in the blood without apparent 
Signs of impaired function, histological 
damage or other clinical effects in 
exposed individuals. There are 
instances, though, where low levels of 
ChEI are observed along with clinical 
manifestations. A more detailed 
discussion of the levels of ChEI for the 
studies considered in the risk ; 
assessment of aldicarb and its sulfoxide 
is given in the January 30,1991 Notice.

The Agency agrees with the public 
comments in that blood ChEI can be 
considered as a biomarker of exposure.
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However, to be protective of public 
health, the Agency considers that ChEI 
can not be totally discounted in the risk 
assessment for aldicarb, aldicarb 
sulfoxide, and aldicarb sulfone. The 
Agency is currently evaluating the 
correlation between ChEI and clinical 
signs of toxicity. If the conclusions of 
this evaluation alter the basis presented 
for the MCLG in this notice, then the 
Agency will initiate a process for 
determining whether the MCLG should 
be revised. Thus, after consideration of 
public comments, the Agency has 
decided to base the final MCLG for 
aldicarb, aldicarb sulfoxide, and 
aldicarb sulfone, on clinical signs. EPA 
will continue to examine the relevance 
of using ChEI in establishing an MCLG. 
Over a period of time this effort is 
expected to resolve the questions 
related to the significance of ChEI.

Because the controversy has not yet 
been fully resolved, EPA developed an 
alternative approach for setting the 
MCLG, using clinical signs.

Since both the Agency-verified RfD 
and the alternative derivation of the 
MCLG result in an MCLG value of 0.001 
mg/1, the Agency is promulgating the 
MCLG at this level. An MCLG of 0.001 
mg/1 will be sufficiently protective of 
public health.

The final MCLG of 0.001 mg/1 is based 
on signs of clinical toxicity in dogs and 
humans exposed to aldicarb. The 
quantitative assessment stems from a 
no-effect level for clinical effects of 0.02 
mg/kg/day as determined in a 1-year 
dog study (Hazelton Labs. Inc., 1968). At 
higher doses, effects such as diarrhea 
and soft stools were observed. The 
Agency has determined that these signs 
are representative of clinical signs of 
toxicity. In keeping with general Agency 
practice (56 FR 3532), an uncertainty 
factor of 100 was used to account for a 
no-effect level from an animal study that 
considers intra- and interspecies 
differences in response to toxicity. Thè 
resulting value, 0.0002 mg/kg/day, is 
numerically the same as the RfD which 
considers both clinical effects and ChEI. 
This was adjusted by the assumption of 
a 70 kg adult drinking an average of 2 
liters water per day and a relative 
source contribution of 20% to yield an 
MCLG of 0.001 mg/1.

The no-effect level of 0.02 mg/kg/day 
and resulting MCLG of 0.001 mg/1 is 
supported qualitatively by a controlled 
human study (Haines, 1971) and takes 
into consideration the observation 
reported in the Goldman study (1990). In 
the Haines study, no significant clinical 
effects were observed in four healthy 
males given doses of 0.025 or 0.05 mg/ 
kg/day. A higher dose of 0.1 mg/kg/day 
resulted in neurological éffects. The no

effect level of 0.05 mg/kg/day was not 
used as the sole basis for the MCLG 
because of the limited scope of the study 
such that a sensitive population may not 
have been studied, and the narrow 
range between the no-effect level and 
the effect level. Moreover, Goldman et 
al. reported clinical effects at estimated 
doses lower than those reported by 
Haines.

Goldman el al. reported clinical 
effects in humans (including women and 
children) following three separate 
incidents involving aldicarb /aldicarb 
sulfoxide in California. Exposure to 
aldicarb sulfoxide from the 
contaminated watermelons and 
cucumbers were estimated to range from 
0.002 to 0.08 mg/kg body weight. A low 
effect level for clinical effects was 
estimated at 0.002 mg/kg. This study is 
not used as the sole basis for the MCLG, 
however, since the authors noted that 
the dosage calculations were uncertain 
and because of the wide range of human 
sensitivity demonstrated by these 
individuals. The authors relied on self- 
reports of food consumption, estimates 
of weight consumed and estimates of 
body weight.

Although each of the studies has 
limitations, as described above, the 
Agency has determined that the dog and 
human studies taken together support 
the calculation of an MCLG of 0.001
mg/1.

In summary, the Agency is 
promulgating an MCLG of 0.001 mg/l for 
aldicarb and aldicarb sulfoxide based 
on a weight of evidence of clinical signs 
of toxicity observed in humans and 
animals.
Aldicarb sulfone.

The Agency reproposed an MCLG of 
0.002 mg/L for aldicarb sulfone in the 
January 30,1991 notice. This level was 
based on a no-observed-adverse-effect 
level for ChEI in blood of 0.1 mg/kg/day 
and an uncertainty factor of 300. 
Information on clinical effects in the 
study was not reported.

Aldicarb sulfone is considered less 
toxic than the parent based on a 25-fold 
difference in acute toxicity; the LDSo for 
the sulfone is 25 mg/kg/day compared 
to the LD5o for aldicarb of 1 mg/kg/day. 
No data are available to determine 
clinical effects or chronic toxicity 
associated with exposure to aldicarb 
sulfone. As stated above, the Agency is 
currently evaluating the correlation 
between ChEI and clinical signs of 
toxicity. Thus, the Agency will not use 
the MCLG of 0.002 mg/L proposed for 
the sulfone in the reproposal. Rather, to 
be protective of public health, the 
Agency is promulgating the MCLG of 
0.001 mg/L established for aldicarb and

aldicarb sulfoxide, based on clinical 
signs of toxicity as a surrogate for the 
sulfone. If the conclusions of the Agency 
evaluation of ChEI alter the basis for the 
MCLG, then the Agency will initiate a 
process for determining whether the 
MCLG for aldicarb sulfone should be 
revised.

In summary, the Agency is 
promulgating an MCLG of 0.001 mg/1 for 
aldicarb sulfone.
2. Aldicarb, Aldicarb Sulfoxide, and 
Aldicarb Sulfone MCLs

The proposed MCLs for aldicarb, 
aldicarb sulfoxide, and aldicarb sulfone 
were based upon an analysis of several 
factors including: (1) The effectiveness 
of the best available technology (BAT— 
granular activated carbon) in removing 
aldicarb, aldicarb sulfoxide, and 
aldicarb sulfone to levels at or below 
the proposed MCLs of 0.003 mg/1; (2) the 
feasibility (including costs) of applying 
BAT for large systems. EPA estimated 
that the cost to remove aldicarb, 
aldicarb sulfoxide and aldicarb sulfone 
using GAC to be $10-14 per household 
and thus feasible; and (3) the 
performance of analytical methods as 
reflected in the practical quantification 
level (PQL) for each contaminant. In the 
proposed notice EPA stated that data 
from Water Supply Studies showed that 
the PQLs for aldicarb, aldicarb 
sulfoxide, and aldicarb sulfone could be 
set at 0.003 mg/1 by broadening the 
acceptance limits to ±55%.

The pivotal comments concerned 
establishing the PQL for aldicarb, 
aldicarb sulfoxide, and aldicarb sulfone. 
One commenter noted that Water 
Supply Studies #22-25 which were used 
to calculate the PQL did not “bracket” 
the proposed levels. This commenter 
noted that the lowest levels in Water 
Supply Studies #22-25 were 0.00947 mg/ 
1 for aldicarb, 0.00867 mg/1 for aldicarb 
sulfoxide, and 0.00833 mg/1 for aldicarb 
sulfone. Several commenters objected to 
EPA’s adjustment of PQL acceptance 
limits to achieve lower MCLs. These 
commenters noted that the usual Agency 
practice is to use ±  20% or ±  40% of the 
true value. These commenters objected 
to the Agency’s broadening the 
acceptance limits to ±  55% arguing 
instead that EPA should use a single 
fixed acceptance limit.

After considering the comments, EPA 
decided to revisit the rationale on which 
the PQLs were based. As a result, the 
Agency concluded that the elements of 
the rationale that involved extrapolating 
data were inappropriate for this 
compound.

EPA set the proposed PQLs of 0.003 
mg/1 by extrapolating from the lowest
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levels in Water Supply Studies #22-25 
to tike point at which 75 percent of the 
participating laboratories would be able 
to analyze within +55 percent of the 
true value. ERA used this extrapolation 
technique because the Water Supply 
Studies #22-25 study designs did not 
include the levels of concern, i.e.,
MCLGs of OjOOI an d 8.002 rag/1 proposed 
in the January 1991 Notice (56 Fit 3606).

The existing Water Supply Studies 
were designed to provide data for 
assessment of laboratory performance 
at levels of concern which were higher 
(i.e., MCLGs of Q.0Q9 mg/1 proposed in 
November 1985 (56 FR 46966} and Qj01 
and 0.04 mg/1 proposed in May 1989 (54 
FR 22Q3Q)) In this case, the levels 
evaluated in the W ater Supply Studies 
were above the toxicological levels of 
concern (0.001 mg/l) for aldicarb, 
aldicarb sulfoxide and aMfearte, self one 
as proposed in January 1991V For this 
reason we decided to use an alternate' 
procedure for setting dee PQL for 
aldicarb, which sets the PQL.at five 
times die interlaboratory method 
detection limit (IMDL), was first 
discussed in setting the MGLfor vinyl 
chloride (52 FR 25690; July 1967). This 
procedure is used to set fire PQL when 
there is not water supply study data at 
the level of concern or when the usual 
proeeedure would result in a  PQL which 
poses a greater than 10-4 cancer risk.

The aldicarb, aldicarb sulfoxide and 
aldicarb sulfone PQLs were determined 
using the range of 6 to 16 times the 
IMDL. The PQLs of 0.003,0.804 and 0.002 
mg/lfor aldiearb, aldicarb sulfoxide and 
aldicarb sulfone, respectively, are based 
on the lower factor of 5 times die 
respective IMDLs (Le., 0.0005, 0.0008 and 
0.0003 rag/E). EPA has previously stated 
(i.e., EDB (56 FR 3526).} that the use of 5 
times the IMDLinstead of 10 times the 
MDL to set the PQL may be appropriate 
when other considerations, suggest the 
PQL. should be lower (Lew where there is 
a lack of performance evaluation data &t 
the level of concern for a particular 
contaminant). In the case of aldicarb 
and its metabolites, the Agency has 
decided to base the PQL on 5 times the 
IMDL because (a) it is  feasible and (b) it 
is closer te> the MCLG than the 1# 
multiplier.

The validation study for Method 531.1 
(the approved method for the aldicarbs) 
provides evidence that a  PQL of 3.0 mg/1 
is achievable for aldicarb The design 
for this study is comparable to- that of 
the Water Supply Studies (i.e., unknown; 
concentrations, reagent grade water, 
collaborative). The level of 0.003 mg/l 
(3.24 pg/L was analyzed for aldicarb in 
the study and resulted in good precision 
and accuracy with a mean recovery of

3.24 pg/1 and a standard deviation of 
0.33 pg/1. Results of analyses for 
aldicarb sulfoxide and aldicarb sulfone 
also had good precision and accuracy 
but the levels analyzed were at levels of 
6.40 and 6.44 pg/L respectively, EPA 
believes dial these method validation 
results give additional support for the 
PQLs.

EPA recognizes that, at the PQL levels 
chosen, slightly less precision and 
accuracy will occur. However, EPA 
believes that it is appropriate to accept 
less precision in order to obtain more 
stringent levels of control. Because of 
the lack of performance evaluation 
studies a t the MCLGs the acceptance 
limits for aldicarb aldicarb sulfoxide 
and aldicarb sulfone will be based on 
two standard deviations using Water 
Supply Study statistics. EPA will 
reevaluate this when it acquires the 
appropriate data, at levels below or at 
the PQLs, from ongoing Water Supply 
Study data to assess “fixed true value” 
acceptance limits. EPA also believes 
that the precision and accuracy at these 
levels will improve after more use of the 
relatively new methodology.

EPA has examined toe health risks of 
setting the MCLs above toe MCLGs of 
0.001 mg/1. Children are the most 
sensitive population for these 
compounds. However, a child likely 
would not consume a whole liter at one 
time. More typically children consume 
w ater throughout the day and this would 
mitigate against adverse effects at toe 
MCLs and below. H ie adverse effects of 
aldicarb are thought to be reversible 
within 4 to 6 hours at higher lew is of 
exposure. Therefore, EPA believes that 
toe MCLs of 0.003 mg/1 for aldicarb, 
0.004 mg/1 for aldicarb sulfoxide and 
0.002 mg/1 for aldicarb sulfone are 
protective for children. Until the 
analytical chemistry and laboratory 
performance improve, EPA believes the 
MCLs for aldicarb, aldicarb. sulfoxide, 
and aldicarb sulfone are set at toe 
lowest level feasible. Consequently, for 
toe reasons cited above the MCL for 
aldicarb, aldicarb sulfoxide and aldicarb 
sulfone are established at 0.003 mg/1,
0. 004 mg/1 and 0.002 mg/T, respectively.
C. Pentachlorophenol
1. Pentachlorophenol MCLG

On January 30,1991, EPA proposed an 
MCLG of zero, based on a  drinking 
water contaminant classification of 
Category I for pentachlorophenol (PGP). 
This proposal was baaed on toe 
classification of PCP as a  Class B2 
carcinogen under EPA’s cancer 
classification system ike., probable 
human, carcinogen). EPA, to reaching; toe 
B2 classification, determined that there

is sufficient evidence of carcinogenicity 
for pentachlorophenol from animal 
studies. This decision was supported by 
the Science Advisory Board in April 
1990. Two grades of pentachlorophenol 
(purified commercial and technical 
grades) both induced multiple tumor 
types at different dose levels, in male 
and female mice.
Summary of Comments

Three organizations submitted 
comments on the Agency’s carcinogen 
classification for PCP. Ail three 
commenters believe that the 
carcinogenic evidence from animal 
studies is limited. These commenters 
argued that PCP should be classified to 
Class C (with an MCLG of 0.2 mg/1), 
based on a National Toxicology Program 
bioassay which detected a response to 
only one species of B6C3F1 mice. These 
commenters cited other negative rodent 
studies. One commenter calculated the 
cancer risk and claimed that EPA 
overestimated toe cancer risk by a  
factor of 10.
EPA’s Response to toe Comments

After careful review of the comments, 
EPA reaffirmed that pentacMorophenol 
should be classified as B2 carcinogen 
(probable human carcinogen) The 
studies cited by the commenters were 
previously considered by the Agency 
and no new information was provided 
by the commenter.

EPA’s B2 classification is based on 
inadequate human data and sufficient 
evidence of carcinogenicity in animals: 
statistically significant increases to toe 
incidences of multiple biologically 
significant tumor types (hepatocellular 
adenomas and carcinomas, adrenal 
medulla pheochromocytomas and 
malignant pheochromocytomas, and/or 
hemangiosarcomas and hemangiomas) 
m one or both, sexes of B6C3F1 mice 
using two different preparations of 
pentachlorophenol. In addition, a high 
incidence of two uncommon tumors 
(hemangiomas /hemangiosarcomas and 
adrenal medulla pheochromocytomas): 
was observed with both preparations. 
This classification is  supported by 
mutagenicity date, which provide some 
indication that PCP has clastogenic 
potential.

Several studies to rodents cited by 
commenters were unable to demonstrate 
the carcinogenicity of PGP. However, 
these studies were all judged by EPA to 
be limited and not useful for drawing 
conclusions concerning the, 
carcinogenicity of PCP. The study 
reported by tones et al. (1968) used only 
one dose with an insufficient number of 
animals. The study by Catilina (1981)
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used an inappropriate route of 
administration with only one dose, and 
there was excessive mortality. The 
study by Schwetz et al. (1978) used an 
inadequate number of animals, and it is 
not clear whether the maximum 
tolerated dose (MTD) had been met. 
Finally, the dose level, frequency and 
duration of exposure were limited in the 
study by Boutwell and Bosch (1959).

In quantifying the cancer risk, EPA 
used pooled tumor incidence of 
hemangiosarcoma/hemangioma, 
pheochromocytomas and liver neoplasm 
in the female mice to obtain a slope 
factor of 0.12 per (mg/kg) /day, This 
slope factor results in a unit risk of 3 X 
10”6 per (pg/1). This means an adult 
person who drinks 2 liters of 
contaminated water per day for life (70 
years), is expected to have an upper 
bound cancer risk of 3 in a million at a 
concentration of 1 fig/ 1 water. Thus, at 
the proposed MCL of 1 fig/1, the upper 
bound risk of cancer is within the 10”4 to 
10”6 range. The statement in the January 
30 Federal Register (page 3608) that "A 
cancer unit risk estimate of 4.76 E-08 
cases/person (fig/1) /yr” should be 
deleted.
EPA Conclusion

EPA reaffirms the Class B2 
classification for pentachlorophenol and 
places pentachlorophenol in drinking 
water contaminant Category I. 
Consequently, the MCLG is set at zero.
2. Pentachlorophenol MCL

The proposed MCL for 
pentachlorophenol was based upon an 
analysis of several factors including: (1J 
The effectiveness of the best available 
technology, granular activated carbon, 
in reducing influent concentrations to 
the proposed MCL of 0.001 mg/1 or less; 
(2) the feasibility (including costs) of 
applying BAT for large systems at 
approximately $10 per household per 
year; (3) the performance of available 
analytical methods as reflected in the 
PQL Data from Water Supply Studies 
#22-25 indicated that the PQL could be 
established at 0.001 mg/l with an 
acceptance limit of ± 50%; and (4) 
coparison of the individual lifetime 
carcinogenic risk of 3 X 10”6 for the 
MCL to EPA’s target risk range of 10”4 to 
10”6. EPA requested comment on 
whether the MCL should be established 
at a level below the 10”® risk level.

EPA received numerous comments on 
the PQL. Commenters noted (1) that EPA 
failed to identify the procedures it used 
to derive the PQL; (2) that EPA 
underestimated the analytical 
variability at the MCL; and (3) that the 
proposed MCL will yield unacceptably 
large laboratory performance

variability. Several organizations 
commented on the question of whether 
the PQL should be established at a level 
below the 10/ ̂ -6/ risk range. These 
commenters stated that health risk 
should not be part of the PQL 
determination. Several commenters 
noted that EPA has yet to establish a 
consistent approach to establishing 
PQLs. These commenters stated that the 
PQL should be determined 
independently and not set to achieve an 
MCL that is within EPA’s acceptable 
risk range. Several commenters stated 
that they do not favor development of 
MCLs below the 10/—6/ risk range. One 
commenter argued that EPA should 
establish the MCL at the 10/—6/ risk 
range (i.e., 0.0003 mg/1).

The procedures EPA used to establish 
the PQL for pentachlorophenol are 
similar to those used in the PQL 
assessments for prior regulated 
contaminants, i.e., the eight VOCs on 
July 8,1987 (52 FR 25690) and 33 
pesticides, VOCs and IOCs on January
30,1991 (56 FR 3526). The procedures 
EPA uses to establish PQLs are 
described in the July 8,1987 Notice on 
pp. 25699-25700. EPA believes that its 
establishment of the pentachlorophenol 
PQL is consistent with its policy as 
articulated in those prior Notices.

As stated in the January 1991 
proposed rule, EPA in May 1989 
estimated the PQL to be 0.001 mg/1, 
which was based on 10 times the IMDL, 
because of the lack of Water Supply 
Study data. EPA has previously used 
this estimation technique for several 
contaminants. This level is typically a 
higher level than the MDL and 
represents a practical and routinely 
achievable level with reasonable 
certainty that the reported value is 
reliable. EPA subsequently received and 
analyzed Water Supply Study data to 
determine the proposed PQL with 
accompanying acceptance limits.

Based on our reanalysis of the Water 
Supply Study data, the Agency 
concluded that the data did not support 
the proposed PQL of 0.0001 mg/1. This 
was evident by the erratic laboratory 
performance for concentrations that 
were less than 0.0001 mg/1. 
Consequently, a revised PQL was 
assessed using the procedures described 
above. The pentachlorophenol PQL is 
based upon the results of EPA and State 
laboratory data from Water Supply 
Studies #22-25. EPA calculated the ±50 
percent acceptance limits (i.e., true 
value of the sample ±50 percent) based 
upon these Water Supply Study 
statistics. The “plus or minus percent of 
the true value” acceptance limits were 
derived taking into consideration the 
expected precision and accuracy. This

range closely approximates the 95 
percent confidence limit estimated from 
the regression equation determined from 
the Water Supply Study data. EPA 
believes a PQL is achievable if the 
Water Supply Studies show that more 
than 75 percent of the laboratories are 
within the target range. In the case of 
pentachlorophenol, the PQL was set at a 
concentration where at least 75 percent 
of the EPA and State laboratories were 
within the specified acceptance range. A 
plot of the percent of laboratories 
passing (within the *50 percent 
acceptance range) versus true 
concentration of the samples 
demonstrated that the PQL should be set 
at 0.001 mg/1. EPA subsequently 
included data from Water Supply 
Studies #26 and #27 in its analysis. 
These data confirm that concentrations 
equal to or greater than the PQL of 0.001 
mg/1 with an acceptance limit of ±50 
percent provides a performance target 
for laboratories that is achievable by 75 
percent of the EPA and State 
laboratories.

Several commenters noted that a *50 
percent acceptance limit will result in 
unacceptable analytical variability 
among laboratories. These commenters 
argued that EPA must establish a lower 
fixed acceptance range (i.e., ±20% or ±  
40%), Though EPA agrees with these 
commenters that a single fixed 
acceptance limit is desirable, EPA has 
not established these limits because (1) 
many of the methods are relatively new 
and require sophisticated equipment 
and highly, trained analysts which still 
results in variable laboratory 
performance and (2) the analysis of 
Water Supply Study data demonstrates 
that laboratory performance can in fact 
vary for some of the contaminants. As 
laboratories gain experience with the 
instrumentation and methodology, EPA 
anticipates improvements in laboratory 
performance. EPA is continually 
evaluating ongoing Water Supply Study 
data as it becomes available. These 
evaluations help determine whether the 
acceptance limits for regulated 
contaminants should be amended as 
laboratory performance improves.

As indicated previously, several 
commenters stated that they do not 
favor establishing MCLs below 10/—6/ 
risk. This view is consistent with the 
Agency’s policy of setting drinking 
water standards within the 10/—4/ to 
10/—6/ lifetime risk range. In response 
to the commenter who supported setting 
the MCL for PCP at 0.0003 mg/1 (i.e., 10/ 
—6/ lifetime risk), we note this 
regulatory level is not feasible at this 
time because it is less than the PQL of 
0.001 mg/1.
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D. Barium 
1. Barium MCLG

In May, 1989 EPA proposed an MCLG 
of 5 mg/1 based upon the Wones et aL 
(19871 human clinical study which failed 
to detect adverse effects at 10.0 mg/L 
EPA applied an uncertainty factor of 2 
to derive an MCLG of 8 mg/1.
Subsequent to the May, 1989 proposal, 
the Agency adopted an RfD of 0.07 mg/ 
kg/day which was based on the Wones 
1990 study (an update of the Wones 1987 
study). This RfD was adjusted for die 
use of 1.5 liters per day in die study by 
using a NO AEL of 7.5 mg/1 rather than 
the proposed 10.0 mg/L In addition^ the 
uncertainty factor changed from 2 to 3. 
The MCLG was calculated as follows:

(0.07 mg/kg/day)(70 kg)
-----------------------------  = 2.4 5 mg /1

2 liters/day

winch was rounded to 2 mg/1, EPA did 
not factor the relative source 
contribution into this calculation since 
the basis for the RID is a  human study in 
which contributions from food and air 
were taken into account

EPA received four comments from the 
public concerning the proposed 2 mg/1 
barium MCLG; all were opposed. One 
commenter argued that EPA was 
unreasonably conservative when it used 
an uncertainty factor (UF) of 3 hi the 
calculations that were used to determine 
the proposed 2 mg/1 barium MCLG. This 
comment recommended an MCLG of 10 
mg/1 based on die use of an UF of 1. 
Other comments recommended a higher 
MCLG, based on die use of an UF of 2, 
Two commenter» argued that EPA 
should not have mathematically 
rounded down in the calculations that 
were used to arrive at die proposed 2 
mg/1 MCLG. Rather, this commenter 
recommended that EPA mathematically 
round up to yield an MCLG of 3 mg/L 
One commenter argued that EPA should 
set separate standards for insoluble 
(e.g.t barium sulfate) and soluble barium 
compound» (e g., barium chloride) 
because the toxicity of these two 
species is different.

EPA realizes, that there are valid 
arguments for an UF less than 3. Prior to 
the 2 mg/1 proposal in January 1991, EPA 
considered an UF of 2. EPA believes that 
the UF should reflect the uncertainty in 
the data base—the greater the 
uncertainty in the data base, the greater 
the UF that should be used to detemine 
the MCLG. That is, the greater die 
uncertainty about the human toxicity of 
a chemical, the more cautious the 
Agency should be in determining the UF. 
In EPA’s judgment, the uncertainty in

the relevant barium data base is such as 
to require an UF of 3. Thus, EPA 
disagrees with those who recommend an 
UF less than 3.

EPA policy is to use the “rounded”
RfD value in its calculation of the 
MCLG. In this case, the MCLG 
calculation noted previously based on 
the Agency RfD of 0.07 mg/kg/day 
yields an MCLG of 245 mg/L This value 
is then rounded to a single significant 
figure of 2 mg/L

We agree that an aqueous suspension 
of relatively insoluble barium sulfate is 
much less toxic than a solution of 
relatively soluble barium chloride. 
However, we do not believe that this; 
fact is relevant to the MCLG 
determination. All available evidence 
indicates that at the same dissolved 
level in drinking water (he., mg/1 
dissolved barium), one barium salt 
should present the same toxicity as die 
other. Once dissolved in water» the 
barium ions produced by barium sulfate 
or barium chloride are indistinguishable 
and thus so is the resulting toxicity.
Thus EPA disagrees with the 
recommendation that separate 
standard» should be set for soluble midi 
insoluble barium compounds.

For the reasons stated above, EPA 
continues to place barium in Category 
III and promulgates an MCLG of 2 mg/L
2. Barium MCL

The current barium MCL of 1 mg/t 
was promulgated in 1975 (40 FR 59570). 
EPA notes the proposed MCL would 
raise the level from 1 mg/1 to 2 mg/L 
EPA continues to believe the current 
standard is feasible and consequently 
believes the revised standard of 2 mg/1 
is likewise feasible. Consequently, the 
MCL for barium is promulgated as 
proposed a t 2 mg/L
K  1415 Variance Option

In the proposal EPA stated that there 
may be some water supplies that serve 
more than 1,500 people (500 service 
connections) but fewer than 3,300 people 
(1,000 service connection») that face 
high compliance costs. Consequently, 
EPA proposed an option to allow 
variances to those systems not eligible 
for additional exemptions beyond the 
initial three-year exemption fie., 
systems serving more than 1,500 people 
but fewer than 3,300 people). EPA i» not 
finalizing that proposal today but 
instead may repropose this option in the 
future.
F. Analytical Method»

In the January 30,1991 notice,, EPA 
cited an improvement to EPA Method 
525 evaluated by the EPA 
Environmental Monitoring and Support

Laboratory (50 FR 3550): The improved 
method uses C-18 LSE discs as well as 
the C-18 LSE cartridges. In addition,
EPA noted in the January 30 notice that 
several commenters complained about 
the use of diazomethane as the 
esterifying agent in Method 515.1 for 24- 
D, 24,5-TP, and pentachlorophenoL 
While EPA laboratories have used this 
reagent safely for years, EPA agreed 
that this is a matter of concern. In the 
January notice: ERA recommended that 
in the interim those laboratories that do 
not wish to use diazomethane can use 
the derivation procedure in the packed 
column methods currently cited in 40 
CFR 141.24(f) for 24-D and 2,4,5-TP. 
Pentachlorophenol can be analyzed by 
Method 525.

EPA has received several comments 
which questioned whether the 
procedures cited above (i.e., the disc 
cartridge for Method 525 and the 
derivation procedure for Method 515.1) 
are approved as EPA methods. EPA is 
removing this ambiguity by eitirrg 
revised methods dated May, 1991 which 
allow the use of these procedures.
G. Corrections to the January 30,1994 
Notice

This notice also corrects errors 
contained in the January 30,1991 Notice 
(56 FR 3526) and adds clarifications to 
the regulatory language. These 
corrections and clarifications are 
described below.

In § 141.12(c) the maximum 
contaminant level feu? total 
trihalomethanes is changed from 0.1 mg/ 
1 to 0.10 mg/L

In § 141.23(a)(4)(i) EPA has added 
language to clarify that a  system which 
composites samples can use the; original 
sample. It is not necessary for the 
system to retake the sample when 
contaminants are detected.

In 1141.23(i)(l) EPA added the word 
“method” in the last sentence to clarify 
which detection level applies for 
calculation of samples below zero.

In § 141.23(k)(l) the date in footnote 4 
for “Methods for Determination of 
Inorganic Substances in Water Fluvial 
Sediments” is changed from 1985 to 
1989. Also in (k)(l), Method 270.3 is 
deleted from the approved list of 
methods. EPA discussed deleting this 
method on page 3548 of die January 30, 
1991 notice.

In § 141.23(k)(2) Method 2O0^a, 
Inductively Coupled Plasma» was an 
approved method and is added.

The table in § 141^3(k){4) which fists 
holding times for mercury is changed to 
read 28 days few plastic and glass. This 
is consistent with Table 17 on page 3549 
of the January 30,1991 Notice.
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In § 141.23(k}(5)(ii), the second nitrate 

in the table with an acceptance limit of 
±15 percent, >0.4 mg/1 is changed to 
nitrite ±15 percent > 0.4 mg/1.

Revisions to § 141.23 Inorganic 
Chemical Sampling and Analytical 
Requirements inadvertently eliminated 
inorganic sampling and analytical 
requirements for the 9 inorganics listed 
in § 141.11. EPA is reinserting the 
previous inorganic monitoring and 
analytical requirements by adding 
paragraphs (1) through (q) to § 141.23 
(previously § 141.23 (a) through (e)). This 
correction has the effect of retaining the 
previous inorganic requirements for 
cadmium, chromium, mercury, nitrate, 
and selenium until July 30,1992; for 
barium until January 1,1993; and beyond 
July 30,1992 for arsenic.

Any alternate test procedures 
previously approved under § 141.27 for 
both inorganic and organic 
contaminants continue to be effective 
until July 30,1992 and January 1,1993, 
for barium.

In § 141.24(e), Method 505 can also be 
used to analyze for endrin and is added 
to the list of acceptable methods.

In § 141.24(h)(8) the sentence "After a 
maximum of four quarterly samples 
show the system is in compliance * * *” 
is changed to read "After a minimum  of 
four quarterly samples show the system 
is in compliance ***** (emphasis 
added). The reference to paragraph
(h)(12) is changed to (h)(ll).

In § 141.24(h)(12J(iv) toxaphene is 
added to the list of contaminants which 
can be analyzed using EPA Method 508.

In § 141.24(h)(13)(i) the reference to 
paragraph (h)(13) Is changed to 
paragraph (hj(12).

The laboratory certification 
requirements for the pesticides were not 
included in the final rule. In 
1141.24(h)(19) EPA is including 
laboratory certification requirements. 
The performance requirements were 
discussed and listed on pages 3550 to 
3552 of the January 30,1991 Notice.

In § 141.62(b) the MCL for fluoride is 
changed from 4 mg/1 to 4.0 mg/1.

In § 141.57(b) the reference to 
§ 141.52(h) should be changed to 
§ 141.62(b).

In the footnotes to § 143,4 (12) and (13) 
the updated versions of the methods 
should have been cited. In footnote 4,

EPA Method 200.7, version 3.1, April 
1990 is changed to version 3.2, August 
1990; In footnote 5, EPA Method 200.8, 
version 4.1, March 1990, is changed to 
version 4.3, August 1990; in footnote 6, 
EPA Method 200.9, version 1.0, April 
1990, is changed to version IX  August 
1990.

In § 143.4(12) a later version of the 
method is cited- EPA changes Method 1- 
305i-84 to Method I-305i-85.

In § 143.4(13) a later version of the 
method is cited. EPA changes Method I- 
3720-84 to 1-3720-85.
IV. Economic Analysis

Executive Order 12291 requires EPA 
and other regulatory agencies to perform 
a regulatory impact analysis (RIA) for 
all “major" regulations, which are 
defined as those regulations which 
impose an annual cost to the economy 
of $100 million or more, or meet other 
criteria. The Agency has determined 
that the proposed rule is a minor rule for 
purposes of the Executive Order. This 
regulation has been reviewed by the 
Office of Management and Budget as 
required by the Executive Order and 
any comments they make will be 
available in the public docket.

In accordance with the Executive 
Order, the Agency previously conducted 
an assessment of the benefits and costs 
of regulatory alternatives as part of the 
Phase II rale which was promulgated in 
the January 30,1991 Federal Register. 
This assessment in the Phase II rale 
determined the impacts of this 
regulation as part of the Phase II rule 
and consequently these impacts are not 
separately reconsidered in this notice.
A. Regulatory Impact

EPA’s analysis conducted under the 
proposed rale for 38 contaminants (54 
FR 22062, May 22,1989) indicates that 
approximately 378 systems would 
violate the aldicarb MCL of 0.003 mg/1 
based on the uncertainty in the data 
base. EPA does not believe MCLs of 
0.004 mg/1 for aldicarb sulfoxide and 
0.002 mg/1 for aldicarb sulfone will 
change this estimate. An additional 825 
systems would violate the MCL for 
pentachlorophenol.

One co mm enter provided information 
disputing EPA’s estimate of the 378 
systems which would violate the MCLs 
for aldicarb, aldicarb sulfoxide and

Ta b le  1 — R e g u l a t o r y  Im p a c t

aldicarb sulfone. This commenter noted 
the relative lack of occurrence data to 
estimate regulatory impact. This 
commenter assumed 1% of the systems 
(654 systems) would exceed the MCL for 
aldicarb which is almost double the EPA 
estimate. EPA acknowledges the 
uncertainty in determining the 
regulatory impact and stated in the 
Proposed Notice that ±50% of its 
estimate of 378 systems (189 to 567) 
systems may violate the MCL. Though it 
is conceivable that 654 systems may 
violate the aldicarb MCL, EPA points 
out that the recently completed National 
Pesticide Survey did not detect aldicarb 
in any well at levels exceeding 000071 
mg/1.

Several commenters stated that EPA 
should consider the impact of these 
regulatory requirements on the 
collateral effects which trickle down 
through other regulatory programs such 
as Superfund, the Clean Air Act (CAA), 
stream water quality standards under 
the Clean Water Act and requirements 
under the Resource Conservation and 
Recovery Act (RCRA). While EPA 
acknowledges that these secondary 
impacts may occur, the purpose of 
today’s action is solely to establish 
drinking water standards that public 
water systems must comply with. 
Consequently, EPA does not consider 
the cost of secondary impacts which 
may occur under the CAA, Superfund, or 
RCRA. One commenter also noted that 
these secondary impacts also affect the 
water supply industry by increasing the 
waste and disposal costs of treatment. 
EPA is aware of this issue and did 
include the cost of disposal in the 
Regulatory Impact Analysis 
accompanying the January 30,1991 final 
rule.

As stated earlier, EPA did not 
reconsider the costs for the proposed 
VOC monitoring requirements because 
those costs were considered in the final 
Phase II rule promulgated on January 30, 
1991. The costs of today's VOC 
monitoring requirements have virtually 
no impact on the total cost of VOC 
monitoring primarily because a single 
analytical method can analyze a range 
of contaminants. Sampling for all VOC 
contaminants can be conducted at the 
same time.

Systems in 
violation i

Annual
treatment

cost
(Smillion/yr)

Typical HH ‘ treatment cost/system/year
Contaminant

Small * Medium 8 Large *

Aldicarb -(iociuding sulfoxide and sulfone).......... ..................................................................... . 378 $8.7
$10

£09 39 *
Pentachlorophenol..........  ..................... 825 600 39 to
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Table 1.—Regulatory Impact—Continued

Systems in 
violation

Annual
treatment

cost
($million/yr)

Typical HH 1 treatment cost/system/year
Contaminant

Small 2 Medium 3 Large 4

B a riu m  ................................................................................. 0 0 » $230-460 8$54-160 8$26-110

* HH=household.
2 Small system serving 25-100 people.
* Medium system serving 10,000-25,000 people. For Barium medium system serves 3,300-10,000 people.
4 Large systems serving more than 1,000,000 people.
5 Cost dependent upon” BAT chosen.

We estimate that approximately
280.000 people will experience reduced 
exposure to aldicarb, aldicarb sulfoxide 
and aldicarb sulfone. Approximately
960.000 people will have reduced 
exposure to pentachlorophenol.
B. Regulatory Flexibility Analysis

The Regulatory Flexibility Act 
requires EPA to consider the effect of 
regulations on small entities. 5 U.S.C.
602 et seq. If there is a significant effect 
on a substantial number of small 
systems, the Agency must prepare a 
Regulatory Flexibility Analysis which 
describes significant alternatives which 
would minimize the impact on small 
entities. An analysis of the impact on 
small systems due to the MCL for 
aldicarb is included in the RIA which 
supported the final Phase II rule 
promulgated January 30,1991. The 
Administrator has determined that the 
proposed rule, if promulgated, will not 
have a significant effect on a substantial 
number of small entities.
C. Paperwork Reduction A ct

The information collection 
requirements in this rule have been 
submitted for approval to the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq as part of the information 
collection requirements supporting the 
final Phase II rule on January 30,1991. 
The information collection requirements 
are not effective until OMB approves 
them and a technical amendment to that 
effect is published in the Federal 
Register.
List of Subjects in 40 CFR Parts 141,142, 
and 143

Chemicals, Reporting and 
recordkeeping requirements, Water 
supply, Administrative practice and 
procedure.

Dated: June 17,1991.
William K. Reilly,
Administrator, Environmental Protection 
Agency.

For the reasons set forth in the 
preamble, title 40 of the Code of Federal 
Regulations is amended as follows:

PART 141—NATIONAL PRIMARY 
DRINKING WATER REGULATIONS

1. The authority citation for part 141 
continues to read as follows:

Authority: 42 U.S.C. 300f, 300g-l, 300g-2, 
300g-3, 300g-4, 300g-5, 300g-6, 300j-4 and 
300j-9.

2. In § 141.6, paragraph (a) is revised 
and paragraph (g) is added to read as 
follows:

§ 141.6 Effective dates.
(a) Except as provided in paragraphs 

(b) through (g) of this section, the 
regulations set forth in this part shall 
take effect on June 24,1977. 
* * * * *

(g) The regulations contained in 
Section 141.6, paragraph (c) of the table 
in 141.12, and 141.62(b)(1) are effective 
July 1,1991. The regulations contained in 
§§ 141.11(b), 141.23,141.24,142.57(b), 
143.4(b)(12) and (b)(13), are effective 
July 30,1992. The regulations contained 
in the revisions to §§ 141.32(e)(16), (25) 
through (27) and (46); 141.50(a)(15),
(b)(4), (b)(5) and (b)(6); 141.51(b)(3); 
141.61(c)(2), (c)(3), (c)(4) and (c)(16); 
141.62(b)(3) are effective January 1,1993.

3. Section 141.11 is amended by 
revising the introductory text of 
paragraph (b) to read as follows:

§ 141.11 Maximum contaminant levels for 
inorganic chemicals.
★ * * * *

(b) The Maximum contaminant levels 
for cadmium, chromium, mercury, 
nitrate and selenium shall remain 
effective until July 30,1992; the 
maximum contaminant level for lead 
shall remain effective until December 7, 
1992; the maximum contaminant level 
for barium shall remain effective until 
January 1,1993.
* * * * *

4. In § 141.12, paragraph (chin the 
table is revised to read as follows:

§ 141.12 Maximum contaminant levels for 
organic chemicals.

Level 
milli

grams 
per liter

(c) Total trihalomethanes (the sum of the 
concentrations of bromodichlorometh- 
ane, dibromochloromethane, tribromo- 
methane (bromoform) and trichloro- 
methane (chloroform)).......... .................. 0.10

* * * * *

5. Section 141.23 which was published 
January 30,1991 (56 FR 3526) and which 
will become effective July 30,1992, is 
amended by revising paragraphs (a)(4)(i) 
(excluding the table) and (i)(l); revising 
the table in (k)(l); revising paragraph 
(k)(2); revising the table in (k)(4); 
revising the table in (k)(5)(ii); and 
adding paragraphs (1), (m), (n), (o), (p), 
and (q) to read as follows:
§ 141.23 Inorganic chemical sampling and 
analytical requirements. 
* * * * *

(a ) * * *

(4) * * *
(i) If the concentration in the 

composite sample is greater than or 
equal to the detection limit of any 
inorganic chemical, then a follow-up 
sample must be analyzed within 14 days 
from each sampling point included in the 
composite. These samples must be 
analyzed for the contaminants which 
were detected in the composite sample. 
Detection limits for each analytical 
method are the following:
* * * * *

(i) * * *
(1) For systems which are conducting 

monitoring at a frequency greater than 
annual, compliance with the maximum 
contaminant levels for asbestos, barium, 
cadmium, chromium, flouride, mercury, 
and selenium is determined by a running 
annual average at each sampling point.
If the average at any sampling point is 
greater than the MCL, then the system is 
out of compliance. If any one sample 
would cause the annual average to be 
exceeded, then the system is out of 
compliance immediately. Any sample 
below the method detection limit shaii
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be calculated a t  zero for the purpose of 
determ ining the annual average.
* * * * *

(k) Inorganic analysis:
{lj * * *

Inorganic Contaminants Analytical Methods

Contaminant Methodology 11 EPA 1
Reference (Method No.)

ASTM8 SM8 Other

Transmission Electron Microscopy..... . . ».__ ». EPA8
Atomic absorption; furnace technique.................. —........................- .... 208.2 304
Atomic absorption; direct aspiration................. .............. .........„  .....J. 208.1 303C
Inductively-coupled plasma......... ........ . 200.7
Atomic absorption; furnace technique__  __  ». _ 2132 304
Inductively-coupled plasma___  ____ __  ________________ ! 200.7A 4
Atomic absorption; fornace technique.... .............................................. 218.2 3 9 4 *
Inductively-coupled plasma...................... ». ______ _______ 2G0.7*-8
Manual cold vapor technique........... ........  .» _  ___ 245.1 D3223-06 303F
Automated cold vapor technique.. 245.2
Manual cadmium réduction.................................................................... 353.3 03867-90 418C
Automated bydrarmo reduction ,. .........  ..... , ,,................ 353.1
Automated cadmium reduction ..... ................... ....................... 353.2 03867-90 418F
Ion selective electrode .......................

Ion nhnomfttogmphy............................................... ........................ 300.0

WeWWG/ 
5880* 

8-1041»
Soectrophotometric................. » ..... .....  ......  ........................ 354.1
Automated cadmium reduction. _  „ 353.2 D3867-90 41SF
Manual cadmium reduction......... ............................................................ 353.3 D3867-90 418C
Ion chromatography........................ ......................... ......».................. 300.0 B-1011 *°

Selenium------- ...—-------- i Atomic absorption; gaseous hydride.»
Atomic aboorptio«; fomace technique____ __________  _____ 2702. D3859-08 304«

1 Methods of Chemical Analysis o f Water and Wastes,”  EPA Environmental Monitoring and Support Laboratory, Cincinnati, OH 45268 (EPA-600/4-79-020), 
March 1983. Available from ORD Publications, CEFfl, EPA, Cindraiatf, OH 45268.

8 Annual Book of ASTM Standards, Vol. 11.01 American Society for Testing and Materials, 1916 Race Street, Philadelphia, PA 19103.
8 “Standard Methods for the Examination of Water and Wastewater,** 16th edition, American Public Health Association, American Water Works Association, Water 

Pollution Control Federation, 1985.
4 “ Methods for Detemranation of Inorganic Substances in Water and Fluvial Sediments,”  Techniques of Water-Resources Investigations of die U.S. Geological 

Survey Books, Chapter A1, 1989, Open-File Report 85-495. Available from Open-Fiie Services Section, Western Distrfouf*on Brandi, U.S. Geological Survey, MS 306 
Box 24525, Denver Federal Center, Denver, CO 80225.

8 “Orion Guide to Water and Wastewater Analysis.”  Form WeWWG/5880, p. 5,1985. Orion Research. Inc., Cambridge, MA.
• 2Q0l7A ‘Inductively-Coupled Plasma Atomic ¿mission Analysis of Drinking Water,”  Appendix to Method 200.7, March, 1987, U.S. EPA, Environmental Monitoring 

and Support Laboratory, Cincinnati, OH 45268.
I The addition of 1 mL of 30% H O - to  each 160 mL of standards and samples is required before analysis.
8 Prior to dilution of the Se calibration standard, add 2 mL of 30% H O 2 for each 100 »mL of standard.
* “Analytical Method for Determination of Asbestos Fibers in Water,”  EPA-600/4-83-043, September 1983, U.S. EPA, Enwronmentai Research Laboratory. 

Athens, GA 30613.
10 “Waters Test Method for the Determination of Nitrite/Nitrate in Water Using Single Column Ion Chromatography. Method B-1011, Millipore Corporation, Waters 

Chromatography Division, 34 Maple Street, Milford. MA 01757.
I I  For approved analytical procedures for metals, the technique applicable to total metals must be used.

(2) Analyses for arsenic shall be 
conducted using the following methods: 

Method 1206.2, Atomic Absorption 
Furnace Technique; or Method 1 206.3, 
or Method 4 D2972-88B, or Method 2

1 "Methods of Chemical Analysis of Water and 
Wastes," EPA Environmental Monitoring and 
Support Laboratory, Cincinnati, Ohio 45268 (EPA- 
600/4-78-020), March 1879. Available from ORD 
Publication«. CERi, EPA. Cincinnati Ohio 45268. For 
approved analytical procedures for metals, the 
technique applicable to total metals must be used.

* “Standard Methods for the Examination of 
Water and Wastewater.“ 16th Edition, American

307A, or Method 2 1-1062-85, Atomic 
Absorption—Gaseous Hydride; or 
Method 1 208.4, or Method 4 D-2972- 
88A, or Method * 3G7B, 
Spectrophotometric, Silver Diethyl-

Pubiic Health Association, American Water Works 
Association, Water Pollution Control Federation. 
1985.

8 Techniques of Water-Resources Investigation of 
the United States Geological Survey, Chapter A-l, 
“Methods for Determiantion of Inorganic 
Substances in Water and Fluvial Sediments,” Book 
5,1979, Stock #014-001-03177-9. Available from

dithiocarbamate; or Method 2Q0.7A, 
Inductively Coupled Plasma 
Technique 5.
♦  ■ <k f t  ' f t  4t

(k)(4j * * ‘

Superintendent of Documents. U.S. Government 
Printing Office, Washington. DC 20402.

4 Annual Book of ASTM Standards, part 31 
Water, American Society for Testing and Materials, 
1916 Race Street Philadelphia, Pennsylvania 19103.

8 Appendix to Method 200.7, March 1987, U.S. 
EPA, Environmental Monitoring Systems 
Laboratory, Cincinnati, OH 45268.

Contaminant Preservative Contenter * Time8

Asbestos...... ................................ ■■■.. . Cool. 4 ° C ...............
Barium1_____ Con HO, to pH <2.................... ............ P o r G „ 6 months.
Cadmium *........ Con HQ* to pH <  2................ .... .......... p  or G ...
Chromium *........... ........................... Con HO, to pH <r2............................... 6 months. 

1 month.Fluoride1......... None p  or G
Mercury 1 ............ Con HO, to pH <-2............................
Nitrate:

Chlorinated................ ....... Cool, 4°C..... ..... p orG .
Non-chlorinated....................................... Con HSO, to pH 14 days. 

48 hours.Nitrite....... ...... Cod, 4°C............................................... P or G ........................».........................
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Contaminant Preservative Container* Tíme *

Selenium * ................;.......................... ............ Con HNO, to pH ^  7 P or o  ........................... .............. 6 months.

1 If HNOs cannot be used because of shipping restrictions, sample may be initially preserved by icing and immediately shipping It to the laboratory. Upon receipt 
In thé laboratory, the sample must be acidified with con HO* to pH <2. At time of analysis, sample container should be thoroughly rinsed with 1:1 HNO*; washings 
should be added to sample.

2 P-plastic, hard or soft; G= glass, hard or soft.
9 In all cases, samples should be analyzed as soon after collection as possible.

(5) * * * 
(i) * * * 
jii) * * *

Contaminant Acceptance limit

Ashsstna ................. 2 standard deviations 
based on study 
statistics

±15%  at ^0.15 mg/l 
±20%  at £ 0.002 mg/l 
±15%  at £0.01 mg/l 
±10%  at 1 to 10 mg/l 
±30%  at £0.0005 mg/l 
±10%  at £0.4 mg/l 
±15%  at £0.4 mg/l 
±20%  at £0.01 mg/l

Barium
Cadmium..........................
Chromium
Fluoride,........................ .
Mercury............................
N itrats.............
Nitrit«.......... ...................
Selenium.......... ...............

* ■ * . ★  . * *
(1) Analyses for the purpose of 

determining compliance with § 141.11 
shall be conducted using the 
requirements specified in paragraphs (1) 
through (q) of this section.

(1) Analyses for all community water 
systems utilizing surface water sources 
shall be completed by June 24,1978. 
These analyses shall be repeated at 
yearly intervals.

(2) Analyses for all community water 
systems utilizing only ground water 
sources shall be completed by June 24, 
1979. These analyses shall be repeated 
at three-year intervals.

(3) For non-community water systems, 
whether supplied by surface or ground 
sources, analyses for nitrate shall be 
completed by December 24,1980. These 
analyses shall be repeated at intervals 
determined by the State.

(4) Thé State has the authority to 
determine compliance or initiate 
enforcement action based upon 
analytical results and other information 
compiled by their sanctioned 
representatives and agencies.

(m) If the result of an analysis made 
under paragraph (1) of this section 
indicates that the level of any 
contaminant listed in § 141.11 exceeds 
the maximum contaminant level, the 
supplier of the water shall report to the 
State within 7 days and initiate three 
additional analyses at the same 
sampling point within one month.

(n) When the average of four analyses 
made pursuant to paragraph (m) of this 
section, rounded to the same number of 
significant figures as the maximum 
contaminant level for the substance in

question, exceeds the maximum 
contaminant level, the supplier of water 
shall notify the State pursuant to 
§ 141.31 and give notice to the public 
pursuant to § 141.32. Monitoring after 
public notification shall be at a 
frequency designated by the State and 
shall continue until the maximum 
contaminant level has not been 
exceeded in two successive samples or 
until a monitoring schedule as a 
condition to a variance, exemption or 
enforcement action shall become 
effective.

(0) The provisions of paragraphs (m) 
and (n) of this section notwithstanding, 
compliance with the maximum 
contaminant level for nitrate shall be 
determined on the basis of the mean of 
two analyses. When a level exceeding 
the maximum contaminant level for 
nitrate is found, a second analysis shall 
be initiated within 24 hours, and if the 
mean of the two analyses exceeds the 
maximum contaminant level, the 
supplier of water shall report his 
findings to the State pursuant to § 141.31 
and shall notify the public pursuant to
§ 141.32.,

(p) For the initial analyses required by 
paragraph (1) (1), (2) or (3) of this 
section, data for surface waters 
acquired within one year prior to the 
effective date and data for ground 
waters acquired within 3 years prior to 
the effective date of this part may be 
substituted at the discretion of the State.

(q) Analyses conducted to determine 
compliance with § 141.11 shall be made 
in accordance with the following 
methods, or their equivalent as 
determined by the Administrator.

(1) Arsenic-Method 1 206.2, Atomic 
Absorption Furnace Technique; or 
Method 1 206.3, or Method 4 D2972-88B

1 “Methods of Chemical Analysis of Water and 
Wastes,” EPA Environmental Monitoring and 
Support Laboratory, Cincinnati, Ohio 45268 (EPA- 
600/4-79-020), March 1983. Available from ORD 
Publications, CERI, EPA, Cincinnati, Ohio 45268. For 
approved analytical procedures for metals, the 
technique applicable to total metals must be used,

2 “Standard Methods for the Examination of 
Water and Wastewater,” 16th Edition, American 
Public Health Association, American Water Works 
Association, Water Pollution Control Federation, 
1985.

or Method 2 307A, or Method 3 1-1062- 
85, Atomic Absorption—Gaseous 
Hydride; or Method 1 206.4, or Method 4 
D-2972-88A, or Method 2 307B, 
Spectrophotometric, Silver 
Diethyldithiocarbamate; or Method 8 
200.7, Inductively Coupled Plasma 
Technique.

(2) Barium-Method 1 208.1 or Method 2 
308, Atomic Absorption—Direct 
Aspiration; or Method 1 208.2, Atomic 
Absorption Furnace Technique; or 
Method 8 200.7, Inductively Coupled 
Plasma Technique.

(3) Cadmium-Method 1 213.1 or 
Method 4 D 3557-78A or B, or Method 2 
310A, Atomic Absorption—Direct 
Aspiration; or Method 1 213.2 Atomic 
Absorption Furnace Technique; or 
Method 8 200.7, Inductively Coupledd 
Plasma Technique.

(4) Chromium-Method 1 218.1 or 
Method 4 D 1687-77D, or Method 2 312A, 
Atomic Absorption—Direct Aspiration; 
or Chromium-Method 1 218.2 Atomic 
Absorption Furnace Technique; or 
Method 8 200.7, Inductively Couple 
Plasma Technique.

{5) Mercury-Method 1 245.1, or 
Method 4 D-3223-69, or Method 2 320A, 
Manual Cold Vapor Technique; or 
Method 1 245.2, Automated Cold Vapor 
Technique.

(6) Nitrate-Method 1 352.1, or 
Method 4 D-992-71, or Method 1 353.3, 
or Method 4 D-3867-79B, or Method 2 
418-C, Spectrometric, Cadmium 
Reduction; Method 1 353.1, Automated 
Hydrazine Reduction; or Method 1 353.2, 
or Method 4 D-3867-79A, or Method 2 
418F, Automated Cadmium Reduction.

3 Techniques of Water-Resources Investigation of 
the United States Geological Survey, Chapter A-l, 
“Methods for Determination of Inorganic 
Substances in Water and Fluvial Sediments,” Book 
5,1979, Stock #024-001-03177-9. Available from 
Superintendent of Documents, U.S. Government 
Printing Office, Washington, DC 20402.

4 Annual Book of ASTM Standards, part 31 
Water, American Society for Testing and Materials, 
1976 Race Street, Philadelphia, Pennsylvania 19103.

8 7 [Reserved].
* "Inductively Coupled Plasma-Atomic Emission 

Spectrometric Method for Trace Element Analysis 
of Water and Wastes—Method 200.7” with 
Appendix to Method 200.7 entitled, “Inductively 
Coupled Plasma-Atomic Emission Analysis of 
Drinking Water.” March 1987. Available from EPA’s 
Environmental Monitoring and Support Laboratory, 
Cincinnati, Ohio 45268.
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(7) Selenium-Method 1 270.2, Atomic 
Absorption Furnace Technique; or 
Method 1 270.3; or Method 3 1-1667-85, 
or Method 4 D-3859-79, or Method 2 
303F, Hydride Generation—Atomic 
Absorption Spectrophotometry.

(8) Lead-Method 1 239.1 or Method 4 
D3559-78A or B, or Method 2 301-AII or 
III, pp. 148-152, Atomic Absorption— 
Direct Aspiration; or Method 1 239.2, 
Atomic Absorption Furnace Technique; 
or Method 8 200.7, Inductively Coupled 
Plasma Technique.

6. In § 141.24, which was published 
January 30,1991 (56 FR 3526) and which 
will become effective July 30,1992, 
paragraphs (e) and (f) are revised; 
paragraphs (h)(8), (h)(12) (iv), (vi), (vii), 
and (h)(13)(i) are revised; and paragraph
(h)(19) is added to read as set forth 
below. In addition, paragraph (g), which 
was not affected by the Jan. 30,1991 
amendment, is amended by revising 
paragraph (g) introductory text and 
adding (g)(8) to become effective July 30,
1992.
§ 141.24 Organic chem icals o ther than 
total trihalom ethanes, sampling and 
analytical requirem ents.
♦ * * * *

(e) Analysis made to determine 
compliance with the maximum 
contaminant level for endrin in
§ 141.12(a) shall be made in accordance 
with EPA Methods 505, “Analysis of 
Organohalide Pestcides and Commercial 
Polychlorinated Biphenyl Products 
(Aroclors) in Water by Microextraction 
and Gas Chromatography” and 508, 
“Determination of Chlorinated 
Pesticides in Water by Gas 
Chromatography With an Electron 
Capture Detector." The Methods are 
contained in “Methods for the 
Determination of Organic Compounds in 
Drinking Water,” ORD Publications, 
CERI, EPA/600/4-88/039, December
1988. These methods are available from 
the National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, 5285 Port Royal Road, 
Springfield, VA 22161. The toll-free 
number is 1-800-336-4700.

(f) Beginning on January 1,1993, 
analysis of the contaminants listed in 
1141.61(a) (1) through (18) for the 
purpose of determining Compliance with 
the maximum contaminant level shall be 
conducted as follows:

(1) Groundwater systems shall take a 
minimum of one sample at every entry 
point to the distribution system which is 
representative of each well after 
treatment (hereafter called a sampling 
point). Each sample must be taken at the 
same sampling point unless conditions 
make another sampling point more

representative of each source, treatment 
plant, or within the distribution system.

(2) Surface water systems (or 
combined surface/ground) shall take a 
minimum of one sample at points in the 
distribution system that are 
representative of each source or at each 
entry point to the distribution system 
after treatment (hereafter called a 
sampling point). Each sample must be 
taken at the same sampling point unless 
conditions make another sampling point 
more representative of each source, 
treatment plant, or within the 
distribution system.

(3) If the system draws water from 
more than one source and the sources 
are combined before distribution, the 
system must sample at an entry point to 
the distribution system during periods of 
normal operating conditions (i.e., when 
water representative of all sources is 
being used).

(4) Each community and non-transient 
non-community water system shall take 
four consecutive quarterly samples for 
each contaminant listed in § 141.61(a)
(2) through (18) during each compliance 
period, beginning in the compliance 
period starting January 1,1993.

(5) If the initial monitoring for 
contaminants listed in § 141.61(a) (1) 
through (8) and the monitoring for the 
contaminants listed in § 141.61(a) (9) 
through (18) as allowed in paragraph
(f)(18) has been completed by December
31,1992, and the system did not detect 
any contaminant listed in § 141.61(a) (1) 
through (18), then each ground and 
surface water system shall take one 
sample annually beginning January 1,
1993.

(6) After a minimum of three years of 
annual sampling, the State may allow 
groundwater systems with no previous 
detection of any contaiminant listed in 
§ 141.61(a) to take one sample during 
each compliance period.

(7) Each community and non-transient 
groundwater system which does not 
detect a contaminant listed in
§ 141.61(a) (1) through (18) may apply to 
the State for a waiver from the 
requirements of paragraphs (f)(5) and
(f)(6) of this section after completing the 
initial monitoring. (For the purposes of 
this section, detection is defined as 
>0.0005 mg/1.) A waivershall be 
effective for no more than six years (two 
compliance periods).

(8) A State may grant a waiver after 
evaluating the following factor(s);

(i) Knowledge of previous use 
(including transport, storage, or 
disposal) of the contaminant within the . 
watershed or zone of influence of the 
system. If a determination by the State 
reveals no previous use of the 
contaminant within the watershed or

zone of influence, a waiver may be 
granted.

(ii) If previous use of the contaminant 
is unknown or it has been used 
previously, then the following factors 
shall be used to determine whether a 
waiver is granted.

(A) Previous analytical results.
(B) The proximity of the system to a 

potential point or non-point source of 
contamination. Point sources include 
spills and leaks of chemicals at or near a 
water treatment facility or at 
manufacturing, distribution, or storage 
facilities, or from hazardous and 
municipal waste landfills and other 
waste handling or treatment facilities.

(C) The environmental persistence 
and transport of the contaminants.

(D) The number of persons served by 
the public water system and the 
proximity of a smaller system to a larger 
system.

(E) How well the water source is 
protected against contamination, such 
as whether it is a surface or 
groundwater system. Groundwater 
systems must consider factors such as 
depth of the well, the type of soil, and 
wellhead protection. Surface water 
systems must consider watershed , 
protection.

(9) As a condition of the waiver a 
groundwater system must take one 
sample at each sampling point during 
the time the waiver is effective (i.e.r one 
sample during two compliance periods 
or six years) and update its vulnerability 
assessment considering the factors 
listed in paragraph (f)(8) of this section. 
Based on this vulnerability assessment 
the State must reconfirm that the system 
is non-vulnerable.^If the State does not 
make this reconfirmation within three 
years of the initial determination, then 
the waiver is invalidated and the system 
is required to sample annually as 
specified in paragraph (5) of this section.

(10) Each community and non
transient surface water system which 
does not detect a contaminant listed in 
§ 141.61(a) (1) through (18) may apply to 
the State for a waiver from the 
requirements of (f)(5) of this section 
after completing the initial monitoring. 
Systems meeting this criteria must be 
determined by the State to be non- 
vulnerable based on a vulnerability 
assessment during each compliance 
period. Each system receiving a waiver 
shall sample at the frequency specified 
by the State (if any).

(11) If a contaminant listed in
§ 141.61(a) (2) through (18) is detected at 
a level exceeding 0.0005 mg/1 in an y .» 
sample, then:
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(i) The system must monitor quarterly 
at each sampling point which resulted in 
a detection.

(iij The Stata may decrease, the 
quarterly monitoring requirement 
specified in paragraph (f).(ll)fij o f this 
section provided it has delermíned that 
the system is reliably and’ consistently 
below the maximum contaminant level. 
In no> case shall the State malte this 
determination unless a groundwater 
system takes a minimum ef two 
quarterly samples and a surface water 
system takes, a  minimum of four 
quarterly samples;

(iii) If the? State' determines: that tile 
system is reliably and consistently 
below the MCL,, the State’ may allow the 
system to monitor annually. Systems 
which monitor annually mast monitor 
during the quart erfs) which, previously 
yielded the highest analytical result.

Civ), Systems which have three, 
consecutive annual samples with no 
detection of a contaminant may apply to 
the State for a waiver as specified i» 
paragraph (f)f7f of this section;

(v) GroundWater systems which have 
detected one or more of the following 
two-oarboir- organic compounds: 
trichloroethylene, tetrachtoroethytene, 
1,2-dichloroethane, 1,1,1-trichloroetfaane, 
cis-l,2-dichloroethylene, trans-1,2- 
dichloroethylene, or 1,1- 
dichloroethylene shall monitor quarterly 
for vinyl, chloride. A vinyl chloride 
sample shall; be taken, at each sampling 
point at which one or more ef the two- 
carbon organic compounds was 
detected. K the results of the first 
analysis do not detect vinyl chloride, the 
State may reduce the quarterly 
monitoring frequency o f vinyl chloride 
monitoring to. one sample during each: 
compliance period. Surface water 
systems are required to monitor for 
vinyl chloride a s  specified; by the Stale,.,

112), Systems which violate the 
requirements of & 141.61(a), (M through 
(18)», as determined By paragraph (jfftlS) 
of this section», must monitor quarterly. 
After a minimum of four consecutive 
quarterly samples which show the 
system is in compliance as specified in 
paragraph ff)(15) of this section the 
system and die State determines that 
the system is reliably' an<f consistently 
below the maximum contaminant level, 
the system* may monitor a t the 
frequency and tíme specified in 
paragraph (fJftlJfHi) o f this section.

(13) The; State may require a 
confirmation sample to r positive* or 
negative resulte. É  a  confirmation 
sample is requiredby die State» the 
result must he averaged with the first 
sampling result and the average is used' 
for the. compliance determination as- 
specified by paragraph (f)(15^ State»

have discretion; to delete resuite; of 
obvious sampling error» from- this 
calculation»

(14) The State may reduce the total 
number of samples a  system must 
analyze by allowing the use of 
compositing. Composite samples from,a 
maximum of five sampling points are 
allowed. Compositing o f samples must 
be done in die laboratory and analyzed 
within M  days o f sample- collection-.

ff) if the concentration in the 
composite sample is > 0.GG05 mg/1 tor 
any contaminant listed in § 141.61 (a)» 
then a follow-up sample must be taken 
and analyzed within 14 days from each 
sampling point included in the 
composite;

fuff ̂ duplicates of the original1 sample 
taken from- each sampling; point used in 
the composite are available, the system 
may use these instead of resampling.
The duplicate must he analyzed and the 
results reported' to die State within 14 
days of collection.

(iii) Compositing may only be 
permitted by the State at sampling 
points within a single system,, unless the 
population served’ by the system is
;> 3,300 persons. In system» serving 
> 3,300 persons* the State, may permit 
compositing among different systems 
provided the S-sampIe limit is 
maintained.

(iv) Compositing samples prior to GC „ 
analysis.

(A) Add 5, ml or equal; larger amounts 
o f each sample (up; to 5 samples are 
allowed) to a< 25 ml glass syringe.
Special precautions must be made to 
maintain zero headspace in toe syringe.

(B) The samples must be cooled at 4°C 
during this step to minimize 
volatilization losses.

(C) Mix: well and. draw out a  5-ml 
aliquot tor analysis;.

(D) Follow sample introduction» 
purging, and desorption steps described 
in the method.

(E) If less than five samples are used 
for compositing;, a  proportionately small 
syringe may be used,

(v) Compositing samples, prior to GC/ 
MS analysis.

(A) Inject 5-ml or equal larger 
amounts of each aqueous sample (up to  
5 samples; are; allowed) into a; 25-ml 
purging: device using toe sample 
introduction technique described in toe 
method

(B) The total volume of the sample to 
the purging device must be 25 m l

(C) Purge and desorb as described to 
the method.

(15) ' Compliance with' § 141.61fal p j  
through (18) shall fee determined based 
on the analytical results obtained: a t  
each sampling point.

p i For systems which are conducting 
monitoring alt a frequency greater than» 
annual» compliance' is determined by a 
running annual average- of all samples 
taken, at each sampling point; If the 
annual average of any sampling point is 
greater than toe MCE. then thee system is 
out of compliance. If  the initial sample 
or a  subsequent sample* would cause* the 
annual! average to  fee exceeded, then toe 
system is out of compliance 
immediately.

(ii) If monitoring is conducted; 
annually, or less frequently» the system 
is out of compliance if the level of a 
contaminant at any sampling] point to 
greater than toe MCE., hi a confirmation 
sample is requiredby the State» the. 
determination of compliance wiB be 
based on the average of two samples.

(iii) If a public w ater system has a 
distribution system, separable from« other 
parts of toe distribution: system with no 
interconnections, toe; State may allow 
the system to give public notice to  only 
that area served by that portion of the- 
system which is out of compliance.

(16) ' Analysis for the contaminants 
listed to § l'4I.Otfai ftJ through ($8J shall 
be conducted using the following EPA 
methods or their equivalent as approved 
by EPA. These methods are contained in 
Methods for toe  Determination o f 
Organic Compounds iii Drinking W at«’,, 
ORD Publications, CERl, EP*A/600/4-88^ 
039, December 1988. These documents 
are available from the National 
Technical Information Sendee (NTIS) 
U.S. Department of. Commerce,, 5285 Port 
Royal Road» Springfield, Virginia 22161. 
The toll-free- numberis 800^336-4700:

(i) Method 502.1, “Volatile’ 
Halogenated Organic Chemicals m 
Water by Purge and Trap Gas: 
Chromatography-.“'

(ii) ' Method 502.2,. “Volatile Organic 
Compounds in Water by Purge and Trap 
Capillary Column Gas Chromatography 
with Photoionization and Electrolytic; 
Conductivity Detectors in Series.**’

(iii) Method 503.1, “Volatile Aromatic 
and Unsaturated Organic Compounds to 
W ater by Purge and Trap Gas* 
Chromatography.”

(iv) Method 524.1, “Measurement- of 
Purgeable Organic Compounds in  W ater 
by Purged Column Gas 
Chromatography/Mass- Spectrometry;

(v) Method 524.2, “Measurement of 
Purgeable Organic Compounds in W ater 
by Capillary Column Gas 
Chromatography/Mass Spectrometry.”'

(17) Analysis under this section shall 
only be conducted by- laboratories that 
are certified fey EPA or the- Stele* 
according to the following* conditions:

p i To receive certification to  conduct 
analyses for the eontamtoante to
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§ 141.61(a) (2) through (18) the 
laboratory must:

(A) Analyze Performance Evaluation 
samples which include these substances 
provided by EPA Environmental . 
Monitoring and Support Laboratory or 
equivalent samples provided by the 
State.

(B) Achieve the quantitative 
acceptance limits under paragraphs
(f)(17(i) (C) and (D) of this section for at 
least 80 percent of the regulated organic 
chemicals listed in § 141.61(a) (2) 
through (18).

(C) Achieve quantitative results on 
the analyses performed under paragraph
(f)(17)(i)(A) of this section that are 
within ±20 percent of the actual amount 
of the substances in the Performance 
Evaluation sample when the actual 
amount is greater than or equal to 0.010 
mg/1.

(D) Achieve quantitative results on 
the analyses performed under paragraph
(f)(17)(i)(A) of this section that are 
within ±40 percent of the actual amount 
of the substances in the Performance 
Evaluation sample when the actual 
amount is less than 0.010 mg/1.

(E) Achieve a method detection limit 
of 0.0005 mg/1, according to the 
procedures in appendix B of part 136.

(ii) To receive certification for vinyl 
chloride, the laboratory must:

(A) Analyze Performance Evaluation 
samples provided by EPA 
Environmental Monitoring and Support 
Laboratory or equivalent samples 
provided by the State.

(B) Achieve quantitative results on the 
analyses performed under paragraph 
(f)(17)(ii)(A) of this section that are 
within ±40 percent of the actual amount 
of vinyl chloride in the Performance 
Evaluation sample.

(C) Achieve a method detection limit 
of 0.0005 mg/1, according to the 
procedures in appendix B of part 136.

(D) Obtain certification for the 
contaminants listed in § 141.61(a) (2) 
through (18).

(18) States may allow the use of 
monitoring data collected after January 
1,1988, required under section 1445 of 
the Act for purposes of initial monitoring 
compliance. If the data are generally 
consistent with the other requirements 
in this section, the State may use these 
data (i.e., a single sample rather than 
four quarterly samples) to satisfy the 
initial monitoring requirement of 
paragraph (f)(4) of this section. Systems 
which use grandfathered samples and 
did not detect any contaminant listed in 
§ 141.61(a) (1) through (18) shall begin 
monitoring annually in accordance with 
paragraph (f)(5) of this section beginning 
January 1,1993.
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(19) States may increase required 
monitoring where necessary to detect 
variations within the system.

(20) Each approved laboratory must 
determine the method detection limit 
(MDL), as defined in appendix B to part 
136, at which it is capable of detecting 
VOCs. The acceptable MDL is 0.0005 
mg/1. This concentration is the detection 
concentration for purposes of this 
section.

(21) Each public water system shall 
monitor at the time designated by the 
State within each compliance period.

(g) For systems in operation before 
January 1,1993, for purposes of initial 
monitoring, analysis of the contaminants 
listed in § 141.61(a) (1) through (8) for 
purposes of determining compliance 
with the maximum contaminant levels 
shall be conducted as follows:
* * * * *

(8) Until January 1,1993, the State 
may reduce the monitoring frequency in 
paragraphs (g)(1) and (g)(2) of this 
section, as explained in this paragraph.
*  Hr Hr *  *

(h) * * *
(8) Systems which violate the 

requirements of § 141.61(c) as 
determined by paragraph (h)(ll) of this 
section must monitor quarterly. After a 
minimum of four quarterly samples 
show the system is in compliance and 
the State determines the*system is 
reliably and consistently below the 
MCL, as specified in paragraph (h)(ll) of 
this section, the system shall monitor at 
the frequency specified in paragraph
(h)(7)(iii) of this section.
*  *  # .  H r *

(12) * * *
(iv) Method 508, “Determination of 

Chlorinated Pesticides in Water by Gas 
Chromatography with an Electron 
Capture Detector.” Method 508 can be 
used to measure chlordane, heptachlor, 
heptachlor epoxide, lindane, 
methoxychlor and toxaphene. Method 
508 can be used as a screen for PCBs.
*  *  Hr *  *

(vi) Method 515.1, Revision 5.0, 
“Determination of Chlorinated Acids in 
Water by Gas Chromatography with an 
Electron Capture Detector” as revised 
May 1991. Method 515.1 can be used to 
measure 2,4‘D, 2,4,5-TP (Silvex) and 
pentachlorophenol.

(vii) Method 525.1, Revision 3.0 
“Determination erf Organic Compounds 
in Drinking Water by Liquid-Solid 
Extraction and Capillary Column Gas 
Chromatography/Mass Spectrometry” 
as revised May 1991. Method 525.1 can 
be used to measure alachlor, atrazine, 
chlordane, heptachlor, heptachlor 
epoxide, lindane, methoxychlor, and 
pentachlorophenol.

(13) * * *
(i) Each system which monitors for 

PCBs shall analyze each sample using 
either Method 505 or Method 508 (see 
paragraph (h)(12) of this section).
*  Hr Hr Hr Hr

(19) Anaylsis under this section shall 
only be conducted by laboratories that 
have received certification by EPA or 
the State and have met the following 
conditions:

(i) To receive certification to conduct 
analyses for the contaminants in 
§ 141.61(c) the laboratory must:

(A) Analyze Performance Evaluation 
samples which include those substances 
provided by EPA Environmental 
Monitoring and Support Laboratory or 
equivalent samples provided by the 
State.

(B) Achieve quantitative results on the 
analyses that are within the following 
acceptance limits:

Contaminant Acceptance limits 
(percent)

DBCP........................... . ±  40.
EOB................... .............. ±  40.
Alachlor............................
Atrazine,............. ± 4 5 .
Carbofuran................ . ±  45.
Chlordane.........................
Heptachlor........................ ±  45.
Heptachlor Epoxide.......... ±  45.
l irtdane................... ..... -Jfc 45.
Methoxychlor.................... ±  45.
PCBs (as

Decachlorobiphenyl). 
Toxaphene.......................

0-*-200. 
-+- 45.

Aldjcari'u, r ............. 2 standard deviations.
Aidicart) sulfoxide. 2 standard deviations.
Aldicarb sulfone...... 2 standard deviations.
Pentachlorophenol ........ ± 5 0 .
2,4-D......... ....................... ±  50:
9,4-tp  ...... .................... ±  50.

(ii) [Reserved]
7. In § 141.32, paragraphs (e)(16), (25) 

through (27), and (46) are added to read 
as follows:
§ 141.32 Public notification.
Hr Hr Hr - ♦  H

(e) *
(16) Barium. The United States 

Environmental Protection Agency (EPA) 
sets drinking water standards and has 
determined that barium is a health 
concern at certain levels of exposure, 

i This inorganic chemical occurs naturally 
in some aquifers that serve as sources of 
ground water. It is also used in oil and 
gas drilling muds, automotive paints, 
bricks, tiles and jet fuels. It generally 
gets into drinking water after dissolving 
from naturally occurring minerals in the 
ground. This chemical may damage the 
heart and cardiovascular system, and is 
associated with high blood pressure in 
laboratory animate such as rats exposed
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to high levels during their lifetimes., ft* 
humans, EPA believes that! effects from 
barium on blood pressure should not: 
occur belo w? 2 parts per million: (ppm)- in 
drinking water. EPA has set the: drinking, 
water standard for barium at 2 parts per 
million (ppm) to protect against the; risk 
o f these adverse, health effects. Drinking, 
water that meets the EPA standard! is. 
associated with little to none o f this risk 
and is considered safe with respect to 
barium.
★ * * to *

(25) Aldicarb., The United« States 
Environmental; Protection Agency (EPA) 
sets drinking water standards and has 
determined that aldicarb is a  health 
concern« a t certain levels« of exposure^ 
Aldicarb is a widely used pesticide. 
Under certain soil and climatic 
conditions, (e.g., sandy sod and high 
rainfall), aldicarb may leach into ground 
water after normal agricultural; 
applications to crops such as potatoes or 
peanuts o r may enter drinking water 
supplies as  a  result of surface runoff. 
This chemical has been show» to  
damage the nervous system in 
laboratory animals such as  rats and 
dogs exposed to high levels. EPA has set 
the drinking waller standard foraltBcarh 
at 0.003 parts per million (ppm) to 
protect against die risk of adverse: 
health effects. Drinking water that meets 
the EPA standard is associated with 
little to none of this risk and is 
considered safe: with respect to aldicarb.

(26) Aldicarb sulfoxide* TheUnited 
States Environmental Protection. Agency 
(EPA) sets drinking water standards and 
has determined that aldicarb sulfoxide 
is a health concerned certain levels of 
exposure. Aldicarb is a widely used 
pesticide. Aldicarb sulfoxide in ground 
water is primarily a breakdown product 
of aidicarbi Under certain soil and 
climatic conditions, (e.g., sandy' soil and. 
high rainfall), aldicarb sulfoxide may 
leach into ground water after normal 
agricultural applications to  crops such 
as potatoes or peanuts or may enter 
drinking water supplies as a resul t  of 
surface runoff This ehemical has been 
shown: to damage the nervous system: in 
laboratory animals such: a s  rats and 
dogs exposed to high levels. EPA has set 
the drinking water standard for aldicarb 
sulfoxide a t 0.004 parts per million (ppm), 
to protect against the rusk of adverse 
health: effects.. Drinking water that meets; 
the EPA standard is associated with; 
little to none of tins risk and is 
considered safe with respect to aldicarb 
sulfoxide»

(27) Aldiom b sulfone.. The United 
States Environmental Protection Agency 
(EPA) sets drinking water standards and 
has determined: that aldicarb sulfone is
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a health concern at certain levels of 
exposure. Aldicarb is a widely usad 
pesticide. Aldicarb sulfone is formed 
from the breakdown of aidicarh and is 
considered for registration as as pesticide 
under the name aldoxycarb. Under 
certain soil and climatic conditions (e.g., 
sandy soil and. high rainfall), aldicarb 
sulfone may leach into;ground water 
after normal agricultural applications to; 
crops such as potatoes or peanuts or 
may enter drinking water supplies as a  
result of surface runoff. This chemical 
has been shown to damage the nervous 
system in laboratory animals such as 
rats and dogs exposed? to high levels.
EPA has set the? drinking water standard 
for aldicarb sulfone a 10.002 parts per 
million (ppm) to; protect against the risk 
of adverse health effects. Drinking water 
that meets the EFA standard is  
associated with little to none of this risk 
and is considered safe with, respect to 
aldicarb sulfone.
* to to to- *■

(46) Pentachlorophenol: The United 
States Environmental Protection Agency 
(EPA) sets drinking water standards; and 
has determined that pentachlorophenol 
is a health concern at; certain levels of 
exposure. This organic chemical is used 
a s  a wood preservative8, herbicide; 
disinfectant, and defoliant. Ft generally 
gets into drinking» water by runoff into 
surface water or teaching» into» ground 
water; This chemical has bee» sho wn to 
produce adverse* reproductive effects 
and to» damage the liver and; kidneys of 
laboratory animate such as rats exposed 
to high levels during their lifetimes^
Some humans who were exposed to 
relatively large amounts of this chemical 
also suffered damage to  the liver and 
kidneys. This chemical has been shown 
to cause cancer in laboratory animate 
such as ra ts and mice when die animals 
are exposed to  high lávete over their 
lifetimes. Chemicals that cause cancer to 
laboratory animals also may increase 
the risk of cancer i» humans who are 
exposed over long periods of time. EPA 
has set the drinking waier standard for 
pentachlorophenol at 0.001 parte per 
million (ppm) to protect against the risk 
of cancer or other adverse health 
effects. Drinking water that meets the 
EPA standard? is: associated with little to 
none of this risk and is  considered safe 
with respect to pentechlbrophenoE

8. Section 14Í.5UÍ8 amended by 
adding paragraphs (a)(15)i (b)(4Ji (b)(5), 
and (b)(6): to read as  fellows;
§ 141.50 Maxim um  contam inant le vel 
goals fo r organic chem icals.

(a) * * *
(15) Pentachlorophenol
(b) * * *

Contaminant MCLG.
(mg/f)

to to to to to

(5) Aldicarb sulfoxide:................
_: unn*

*  *  to- to* to
9. Section 141.51 is amended by 

adding, paragraph (b)(3) as. follows;

§ 141.51 Maxim um  contam inant leve l 
goals fo r inorganic contam inants.
* * to to" *••

(b) * * *

Cbntamihant MCLG
(m§/<):

to to to * #.
(3) Barium.... 2

to to to to

10. Section 141.61 is amended by 
adding to the table paragraphs (c}(¡2h
(c)(3), (c)(4) and (0)(16) to read a s  
follows:

§ 141.61 Maximum contain inant levels fo r 
organic contam inants,
* * * * *

(sjr * *

CAS-No. Contaminant (¡rl^ j),

«0 * * * to»
(2) 116-06-3._____  Afdtearb.--- -------- ----- 0.QGS
(3) 1646 -̂87-3«_____ AldleartJ sulfoxide-----  05004!
(4) : 1646^87-4..._... Aldicarb sulfone:___ _ 0:063;

to  •  ■ •  «*;• to-

(16) 87-86-5...........  Pentachlorophenol.__ 0.001!

*  *  #  to? *

11. In § 141.62; paragraph (b)(1)'is 
revised and« (b)(3) is added to read as 
follows:

§ 14.1.62. Maximum contam inant levels fo r 
inorganic contam inants..
*, to' to- ** to

(b) *  *■  *

asp.
Contaminant« (mg/IT

(1) Fluoride.............. ................ .......... ..........  4 0
«. to *> to to

(3) Barium.____ ___ __________............—... 2>

to ♦- to- to to
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PART 142—-NATION AL PRIMARY 
DRINKING WATER REGULATIONS 
IMPLEMENTATION

12. The authority citation for part 142 
continues to read as follows:

Authority: 42 U.S.C. 300g, 300g-l, 300g-2, 
300g-3, 300g-4, 300g-5,300g-6,300j-4 and 
300j-9.

13. In § 142.57, which was published 
January 30,1991 {56 FR 3526) and will 
become effective July 30,1992, 
paragraph (b) is revised to read as 
follows:
§ 142.57 Bottled Water, Point-of-Use.
* * * * *

(b) Public water systems using bottled 
water as a condition of obtaining an 
exemption from the requirements of 
§§ 141.61 (ajand (c) and § 141.62(b) 
must meet the requirements in 
§ 142.62(g).
4 ft * * ft

PART 143—NATIONAL SECONDARY 
DRINKING WATER REGULATIONS

14. The authority citation for part 143 
continues to read as follows:

Authority: 42U.&C. 300g-l(c), 3G0j~4 and 
300j-9.

15. In § 143.4» which was published 
January 30,1991 (56 FR 3526) and which 
will become effective July 30,1992,

paragraphs (b) (12) and (13) are revised 
to read as follows:

§ 143.4 Monitoring.
*  *  *  *  *

(b) * * *
(12) Aluminum—Method 1 202.1 

Atomic Absorption Technique-Direct 
Aspiration; or Method 2 306A; or 
Method 3 I-305i-85, or Method 1 202.2 
Atomic Absorption-Graphite Furnace 
Technique; or Method 2 304; or Method 4

1 “Methods of Chemical Analysis of W ater and 
W astes,” EPA, Environmental Monitoring and 
Systems Laboratory, Cincinnati, OH 45268, EPA 
600/4-79-020, March, 1983. Available from ORD 
Publication, CERI, EPA, Cincinnati, OH 45268.

a “Standard Methods for the Examination of 
W ater and W astewater,” 16th Ed., American Public 
Health Association, American W aterworks 
Association, W ater Pollution Control Federation, 
1985.

* “Methods for the Determination of Inorganic 
Substances in W ater and Fluvial Sediments,” 
Techniques of Water-Resources Investigations of 
the United States Geological Survey Books, Chapter 
A l, 1985. Available from Open File Services 
Section, W estern Distribution Branch, U.S. 
Geological Survey, Denver Federal Center, Denver, 
GO 80255.

♦ “Determination of Metals and Trace Elements 
by Inductively Coupled Plasma-Atomic Emission 
Spectrometry,” Methed200.7, version 3£,. August, 
1990, EPA Environmental Monitoring and Systems 
Laboratory, C incinnati,O H  45269.

200.7 Inductively-Coupled Plasma 
Technique; or Method 5 200.8 
Inductively Coupled Plasma-Mass 
Spectrometry or Method 6 200.9 Platform 
Technique; or Method 7 3120B 
Inductively-Coupled Plasma Technique.

(13) Silver—Method 1 272.1 Atomic 
Absorption Technique-Direct 
Aspiration; or Method 2 324A; or 
Method 3 1-3720-85; or Method 1 272.2 
Atomic Absorption-Graphite Furnace 
Technique; or Method 2 304; or Method *
200.7 Inductively-Coupled Plasma- 
Technique; or Method 5 200.8 
Inductively-Coupled Plasma-Mass 
Spectrometry; or Method * 200.9 
Platform Technique; or Method 7 3120B 
Inductively-Coupled Plasma-Technique. 
(FR Doc. 91-15564 Filed 6-28-91; 8:45 amf 
BILLING CODE 6560-50-M

* “Determination of and Trace Elements in W ater 
and W astes by Inductively Coupled Plasma-Mass 
Spectrometry,” Method 200.8, version 4.3, August. 
1990, EPA, Environmental Monitoring and  Systems 
Laboratory, Cincinnati. OH 45268. Available from 
ORD Publication, CERI, EPA, Cincinnati.OH 45268.

* "Determination of Metals an d  Trace Elements 
by Stabilized Temperature Graphite Furnace 
Atomic Absorption Spectrometiy,” Method 200.9, 
version 1.1, August, 1990, EPA, Environmental 
Monitoring and Systems Laboratory.Oncinnati, O H  
45288.

1 “Standard Methods for the Examination of 
W ater and W astewater,“  18th ed., American Public 
Health Association, American Wa terworks 
Association, W ater Pollution Control Federation, 
1985.
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EXECUTIVE ORDER 12767
AMENDMENTS TO THE MANUAL FOR COURTS-MARTIAL, UNITED STATES, 1984

By the authority vested in me as President by the Constitution of 
the United States of America and by chapter 47 of title 10 of the 
United States Code (Uniform Code of Military Justice), in order 
to prescribe amendments to the Manual for Courts-Martial, United 
States, 1984, prescribed by Executive Order No. 12473, as amended 
by Executive Order No. 12484, Executive Order No. 12550,
Executive Order No. 12586, and Executive Order No. 12708, it is 
hereby ordered as follows:

Section 1. Part XI of the Manual for Courts-Martial, United 
States, 1984, is amended as follows:

a. R.C.M. 405(g)(1)(A) is amended to read as follows:

"(A) Witnesses. Except as provided in subsection
(g)(4)(A) of this rule, any witness whose testimony would 
be relevant to the investigation and not cumulative shall 
be produced if reasonably available. This includes 
witnesses requested by the accused, if the request is 
timely. A witness is 'reasonably available' when the 
witness is located within 100 miles of the situs of the 
investigation and the significance of the testimony and 
personal appearance of the witness outweighs the 
difficulty, expense, delay, and effect on military 
operations of obtaining the witness' appearance. A witness 
who is unavailable under Mil. R. Evid. 804(a)(1) — (6) is not 
'reasonably available.''*.

b. R.C.M. 405(g)(4)(B) is amended —

(1) in clause (iii) to read as follows:

1
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"(iii) Prior testimony under oath;";

(2) in clause (iv) to read as follows:

"(iv) Depositions of that witness; and"; and

(3) by adding the following clause at the end thereof:

"(v) In time of war, unsworn statements.".

c. R.C.M. 701(a)(3)(B) is amended to read as follows:

"(B) To rebut a defense of alibi, innocent ingestion, 
or lack of mental responsibility, when trial counsel has 
received timely notice under subsection (b)(1) or (2) of 
this rule.".

d. R.C.M. 701(b) is amended —

(1) in subparagraph (1) to read as follows:

" ( 1 )  Names of witnesses and statements.

(A) Before the beginning of trial on the merits, 
the defense shall notify the trial counsel of the names 
and addresses of all witnesses, other than the accused, 
whom the defense intends to call during the defense 
case in chief, and provide all sworn or signed 
statements known by the defense to have been made by 
such witnesses in connection with the case.

(B) Upon request of the trial counsel, the

2
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defense shall also

(1) provide the trial counsel with the names 
and addresses of any witnesses whom the defense 
intends to call at the presentencing proceedings 
under R.C.M. 1001(c)? and

(2) permit the trial counsel to inspect any 
written material that will be presented by the 
defense at the presentencing proceeding.";

(2) in subparagraph (2) to read as follows:

"(2) Notice of certain defenses. The defense shall 
notify the trial counsel before the beginning of trial on 
the merits of its intent to offer the defense of alibi, 
innocent ingestion, or lack of mental responsibility, or 
its intent to introduce expert testimony as to the 
accused's mental condition. Such notice by the defense 
shall disclose, in the case of an alibi defense, the place 
or places at which the defense claims the accused to have 
been at the time of the alleged offense, and, in the case 
of an innocent-ingestion defense, the place or places 
where, and the circumstances under which the defense claims 
the accused innocently ingested the substance in question, 
and the names and addresses of the witnesses upon whom the 
accused intends to rely to establish any such defenses,**; 
and

(3) in subparagraph (5) to read as follows:

*(5) Inadmissibility of withdrawn defense. If an 

intention to rely upon a defense under subsection (b)(2) of

3
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this rule is withdrawn, evidence of such intention and 
disclosures by the accused or" defense counsel made in 
connection with such intention is not, in any 
court-martial, admissible against the accused who gave 
notice of the intention.".

e. R.C.M. 705(c)(2) is amended by deleting the first sentence 
and substituting therefor the following sentence *

"(2) Permissible terms or conditions. Subject to 
subsection (c)(1)(A) of this rule, subsection (c)(1)(B} of 
this rule does not prohibit either party from proposing the 
following additional conditions:".

f. R.C.M. 705(d) is amended —

(1) by deleting subparagraph (ij;

{2) by redesignating subparagraph (2) as subparagrapn
(1) and amending it to read as follows:

"(1) Negotiation. Pretrial agreement negotiations , 
may be initiated by the accused, defense counsel, trial 
counsel, the staff judge advocate, convening authority, or 
their duly authorized representatives. Either the defense:
or the government may propose any term or condition not , ; ......  ̂ ^

prohibited by law or public policy. Government 
representatives shall negotiate with defense counsel unless
the accused has waived the right to counsel. "; * . ,, ' „ +

(3) by redesignating subparagraph (3) as subparagtaph
(2) and amending it to read as follows:

4
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"(2) Formal submission. After negotiation, if any, 
under subsection (d)(1) of this rule» if the accused elects 
to propose a pretrial agreement, the defense shall submit a 
written offer. All terms, conditions, and promises between 
the parties shall be written. The proposed agreement shall 
be signed by the accused and defense counsel, if any. If 
the agreement contains any specified action on the adjudged 
sentence, such action shall be set forth on a page separate 
from the other portions of the agreement.";

(4) by redesignating subparagraph (4) as subparagraph (3) 
and amending it to read as followst

"(3) Acceptance. The convening authority may either 
accept or reject an offer of the accused to enter into a 
pretrial agreement, or may propose by counteroffer any 
terms or conditions not prohibited by law or public policy. 
The decision whether to accept or reject an offer is within 
the sole discretion of the convening authority. When the 
convening authority has accepted a pretrial agreement, the 
agreement shall be signed by the convening authority or by 
a persoh, such as the staff judge advocate or trial 
counsel, who has been authorized by the convening authority 
to sign.* ; and

(5) by redesignating subparagraph (5) as subparagraph (4).

g. R.C.M. 707 is amended to read as follows*

"Rule 707. Speedy trial

fa/ In general. The accused shall be brought to trial 
within 120 days after the earlier of*

5
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(1) Preferral of charges;

f2) The imposition of restraint under R.C.W.
304fa)<2)-(4); or,

(3) Entry on active duty under R.C.M. 204»

(b) Accountability.

(1) In general. The date of preferral of charges, the 
date on which pretrial restraint under R.C.M. 304‘(a)(21-(4) 
is imposed, or the date of entry on active duty under R.C.M. 
204 shall not count for the purpose of computing time under 
subsection fa) of this rule. The date on which the accused 
is brought to trial shall count. The accused- is brought to 
trial within the meaning of this rule at the* time of 
arraignment under R.C.M. 904.

(2) Multiple charges. When charges are preferred1 at 
different timesaccountability for each charge shall be 
determined from the appropriate date under subsection (a) of 
this rule for that charge.

(3) Events which affect time periods.

(A) Dismissal or mistrial. If charges are dismissed, 
or if a mistrial is granted, a new*120-day time period under 
this rule shall begin on the date of dismissal, or mistrial 
for cases in which there is no repreferral and eases in 
which the accused is in pretrial restraint. In all other 
cases, a new 120-day time period under this rule shall begin 
on the earlier of

6
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(i) the date of repreferral;

(ii) the date of imposition of restraint under 
R.C.M. 304(a)(2)—(4).

(B) Release from restraint. If the accused is released 
from pretrial restraint for a significant period, the 
120-day time period under this rule shall begin on the 
earlier of

(i) the date of preferral of charges;

(ii) the date on which restraint under R.C.M. 
304(a)(2)-(4) is reimposed; or

(iii) the date of entry on active duty under R.C.M.
' 204. ;

(C) Government appeals. If notice of appeal under 
R.C.M. 908 is filed, a new 120-day time period under this 
rule shail begin, for all charges neither proceeded on nor 
severed under R.C.M. 908(b)(4), on the date of notices to the 
parties under R.C.M. 908(b)(8) or 908(c)(3), unless it is 
determined that the appeal was filed solely for the purpose 
of delay with the knowledge that it was totally frivolous 
and without merit. After the decision of the Court of 
Military Review under R.C.M. 908, if there is a further 
appeal to the Court of Military Appeals or, subsequently, to 
the Supreme Court, a new 120-day time period under this rule 
shall begin on the date the parties are notified of the 
final decision of the Court of Military Appeals or, if 
appropriate, the Supreme Court.

7
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(D) Rehearings, If a rehearing is< ordered or 
authorized by an appellate courts a rtew 12®-dPay time period 
under this rule shall begins ©» the? date that the responsible 
convening authority receives the record of trial' and the 
opinion authorizing or directing' a rehearing*

(c) Excludable delays. All periods of time covered by 
stays issued by appellate courts and all other pretrial 
delays approved by a military judge or thé convening 
authority shall be excluded when determining whether the 
period in subsection (a) of this m l e  has run.

(1) Procedure. Prior to referral, all requests for 
pretrial delay, together with supporting reasons, will be 
submitted to the convening authority or, if authorized under 
regulations prescribed by the Secretary concerned, to-a 
military judge for resolution. After ref carrai, such 
requests for pretrial delay will be submitted to the 
military »judge for resolution.

(2) Motions, Upon accused's timely motion to a 
military judge under R.C.M. 905 for speedy trial relief, 
counsel should'provide-the court a chronology detailing the 
processing of the case. This chronology should be made part 
of the appellate record.

(d) Remedy. A failure to Comply with the right to a speedy’ 
trial will result in dismissal of the affected charges.
This dismissal will be with or without prejudice to the 
government's right to reinstitute court-martial proceedings 
against the accused for the same offense at a later date.
The charges must be dismissed with prejudice where the

8
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accused has been deprived of his or her constitutional right 
to a speedy trial. In determining whether to dismiss 
charges with or without prejudice, the court shall consider, 
among others, each of the following factors! the 
seriousness of the offense; the facts and circumstances of 
the case that lead to dismissal; the impact of a 
reprosecution on the administration of justice; and any 
prejudice to the accused resulting from the denial of a 
speedy trial.

(e) Waiver. Except as provided in R.C.M. 910(a)(2), a plea 
of guilty which results in a finding of guilty waives any 
speedy trial issue as to that offense.".

h. R.C.M. 802(c) is amended to read as follows:

"(c) Rights of Parties., No party may be prevented 
under this rule from presenting evidence or from making any 
argument, objection, or motion at trial.".

i. R.C.M. 908(b)(4) is amended to read as follows:

"(4) Effect on the court-martial. Upon written notice 
to the military judge under subsection (b)(3) of this rule, 
the ruling or order that is the subject of the appeal is 
automatically stayed and no session of the court-martial may 
proceed pending disposition by the Court of Military Review 
of the appeal, except that solely as to charges and 
specifications not affected by the ruling or order:".

j. R.C.M. 908(b) is amended by inserting the following new
subparagraph at the end thereof:

9
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M( 9 )  Pretrial confinement of accused pending appeal.

If an accused is in pretrial confinement at the time the 
United States files notice of its intent to appeal under 
subsection (3) above, the commander, in determining whether 
the accused should be confined pending the outcome of an 
appeal by the United States, should consider the same 
factors which would authorize the imposition of pretrial 
confinement under R.C.M. 305(h)(2)(B).".

k. R.C.M. 1004(c)(8) is amended to read as follows:

"(8) That, only in the case of a violation of Article 
118(4), the accused was the actual perpetrator of the 
killing or was a principal whose participation in the 
burglary, sodomy, rape, robbery# or aggravated arson was 
major and Who manifested a reckless indifference for human 
life;".

l. R.C.M. 1010 is amended to read as follows:

"In each general and special court-martial, prior to 
adjournment,, the military judge shall ensure that the 
defense counsel has informed the accused orally and in 
writing of :

a. The right to submit matters to the convening 
authority to consider before taking action;

b. The right to appellate review, as applicable, and 
the effect of waiver or withdrawal of such right;

c. The right to apply for relief from the Judge 
Advocate Général if the case is neither reviewed by a Court

30293
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of Military Review nor reviewed by the Judge Advocate 
General under R.C.M. 1201(b)(1); and

d. The right to the advice and assistance of counsel 
in the exercise of the foregoing rights or any decision to 
waive them.

The written advice to the accused concerning post-trial 
and appellate rights shall be signed by the accused and the 
defense counsel and inserted in the record of trial as an 
appellate exhibit.".

m. R . C . M .  1103(b)(2)(D) is amended b y —

(1) redesignating clause (iv) as clause (v); and

(2) inserting the following new clause (iv) after clause
(iii):

"(iv) The original dated, signed action by the 
convening authority.".

n. R.C.M. 1107(f)(1) is amended to read as follows:

"(1) In general. The convening authority shall state 
in writing and insert in the record of trial the convening 
authority's decision as to the sentence, whether any 
findings of guilty are disapproved, and orders as to further 
disposition. The action shall be signed personally by the 
convening authority. The convening authority's authority to 
sign shall appear below the signature.".

o. R.C.M. 1110(f)(1) is amended to read as follows:

11



" (1) Waiver. The accused may sign a waiver of 
appellate review at any time after the sentence is 
announced. The waiver must be filed within 10 days after 
the accused or defense counsel is served with a copy of the 
action under R.C.M. 1107(h). Upon written application of 
the accused, the convening authority may extend this period 
for good cause, for not more than 30 days."

p. r .c .M. 1113(c)(1) is amended in the final paragraph thereof 
to read as follows:

"A dishonorable or a bad-conduct discharge may be 
ordered executed only after a final judgment within the 
meaning of R.C.M. 1209 has been rendered in the case. If on 
the date of final judgment a servicemember is not on 
appellate leave and more than 6 months have elapsed since 
approval of the sentence by the convening authority, before 
a dishonorable or a bad-conduct discharge may be executed, 
ihe officer exercising general court-martial jurisdiction 
over the servicemember «hall consider the advice of that 
officer's staff judge advocate as to whether retention of 
the servicemember would be in the best interest of the 
service. Such advice shall include the findings and 
sentence as finally approved, the nature and character of 
duty since approval of the sentence by the convening 
authority, arid a recommendation whether the discharge should 
be executed.”.

Sec. 2. Part III of the Manual for Courts-Martial, United ; 
States, 1984, is amended by adding the following new rule at the 
end of Section VII thereof:

12
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"Rule 707. Polygraph Examinations.

(a) Notwithstanding any other provision of law, the results 
of a polygraph examination, the opinion of a polygraph 
examiner, or any reference to an offer to take, failure to 
take, or taking of.a polygraph examination, shall not be 
admitted into evidence.

(b) Nothing in this section is intended to exclude from 
evidence statements made during a polygraph examination 
which are otherwise admissible.".

Sec. 3♦ Part IV of the Manual for Courts-Martial, United States,
1984, is, amended as follows*

a. Paragraph 4e is amended to read as follows:

"e. Maximum punishmentAny person subject to the code who 
is found guilty of an attempt under Article 80 to commit any 
offense-punishable by the code shall be subject to the sarae 
maximum punishment authorized for commission of the offense , 
attempted, except that in no case shall the death penalty be 
adjudged, nor shall any mandatory minimum punishment 
provisions apply; and in no case, other than attempted 
murder, shall confinement exceeding 20 years be adjudged.".

b. Paragraph 19 is amended —

(1) in subparagraph b(4) by adding the following-thereto:

"[Note* If the escape was from post-trial confinement, 
add, the following element]

13
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(d) That the confinement was the result of a 
court-martial conviction.";

(2) in subparagraph c(4)(a) by adding the following 
thereto t

"For purposes of the aggravating element of post-trial 
confinement (subparagraph b(4)(d), above) and increased 
punishment therefor (subparagraph e(4), below), the 
confinement must have been imposed pursuant to an adjudged 
sentence of a court-martial and not as a result of pretrial 
restraint or nonjudicial punishment.";

(3) in subparagraph e by —

(a) amending clause (3) to read as follows*

" ( 3 ) Escape from custody, p r e tr ia l  confinement, or  > 

confinement^on bread and water or dim inished ra tio n s  

imposed pursuant to  A r t ic le  15. Dishonorable 
discharge, forfeiture of all pay a|id allowances, and 
confinement for 1 year.";

(b) adding the following new clause at the end 
thereof:

"(4)  Escape from p o s t - t r ia l  confinement.

Dishonorable discharge, forfeiture of all pay and 
allowances, and confinement for 5 years.";

(4) in subparagraph f(4) to read as follows*

"(4)  Escape from confinement.

14
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In that ______________ (personal jurisdiction data),
having been placed in (post-trial) confinement in (place of 
confinement), by a.person authorized to order accused into
confinement did, (at/on board ______ ___ location) (subject-
matter jurisdiction data, if required), on or about ,
__________ 19__» escape from confinement.".

c. Paragraph 35c(2) is amended to read as follows:

"(2) Operating. Operating a vehicle includes not only 
driving or guiding it while in motion, either in person ox 
through.the agency of another, but also the manipulation of 
its controls so as to cause the particular vehicle to move, 
or the setting of its motive power in action.".

c. Paragraph 57d is amended to read as followb.

"d. Lesser included offense. Article 80 —  attempts. .

d. Paragraph 9£f is amended to read as follows*

"f. Sample specification.

In that (personal jurisdiction data), did,
(at/on board--location)(subject-matter jurisdiction data, if
required), on or about, ______  , 19 , wrongfully (endeavor
to) [impede (a trial by court-martial)(an
Investigation) ( ) If Influence the actions of______ _,
(a trial.counsel of the court-martial)(a defense counsel of 
the court-martial)(an officer responsible for making a 
recommendation concerning disposition of 
charges)( ))[(influence)(alter) the testimony of

15
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' ____  as a witness before a (court-martial)(an
investigating officer) (___________)] in the case of
__________ by [(promising)(offering)(giving) to the said
___________ (the sum of $_________ ) ( , of a value
of about $_____) ] [communicating to the said _________  a
threat to ][ < 1/ (if)(unless) he/she, the said
_______, would [recommend dismissal of the charges against
said _______)[(wrongfully refuse to testify)(testify falsely
concerning _______ ) (_______ ) ] [ (at such trial) (before such
investigating officer) ] [_______]

Sec. 4. These amendments shall take effect on July 6, 1991, 
subject to the following:

a. The amendments made to Rule for Courts-Martial 
1004(e)(8) and paragraphs 4e, 19, and 35c(2) of Part IV shall 
apply to any offense committed on or after July 6, 1991.

b. Military Rule of Evidence 707 shall apply only 
in cases in which arraignment has been completed on or 
after July 6, 1991.

c. The amendments made to Rules for Courts-Martial 701 
and 705 shall apply only in cases in which charges are 
preferred on or after July 6, 1991.

d. The amendments made to Rules for Courts-Martial 707 
and 1010 shall apply only to cases in which arraignment 
occurs on or after July 6, 1991.

16
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e. The amendment made to Rule for Courts-Martial 
908(b)(9) shall apply only to cases in which pretrial 
confinement is imposed on or after July 6, 1991.

f. The amendment made to Rule for Courts-Martial 
1113(c)(1) shall apply only in cases in which the sentence 
is adjudged on or after July 6, 1991.

g. Nothing contained in these amendments shall
be construed to make punishable any act done or omitted 
prior to July 6, 1991, which was not punishable when done 
or omitted.

h. The maximum punishment for an offense committed 
prior to July 6, 1991, shall not exceed the applicable 
maximum in effect at the time of the commission of
such offense.

i. Nothing in these amendments shall be construed 
to invalidate any nonjudicial punishment proceeding, 
restraint, investigation, referral of charges, trial in 
which arraignment occurred, or other action begun prior 
to July 6, 1991, and any such restraint, investigation, 
referral of charges, trial, or other action may proceed 
in the same manner and with the same effect as if these 
amendments had not been prescribed.

17
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Sec 5. The Secretary of Defense, on behalf of the President, 
shall transmit a copy of this Order to the Congress of the United 
States in accord with section 836 of title.10 of the United 
States Code.

30301

THE WHITE HOUSE,
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Executive Order 12768 of June 28, 1991

Extension of the President’s Council of Advisors on Science 
and Technology

By the authority vested tom e as President by the Constitution and the laws of 
the United States o f America* and to order to extend the President’s Council of 
Advisors on Science and Technology, it is hereby ordered that Section 4(b) of 
Executive Order No. 12700 is amended by deleting “June 30, 1991” arid 
inserting “June 30,1993” in lieu thereof.

THE WHITE HOUS 
J u n e  2 8 , 1 9 9 1 .

(FR Doc. 91-15814 

Filed 6-28-91; 11:55 am] 
Billing code 3195-01-M
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Proclamation 6310 of June 28, 1991

To Make Changes to the Harmonized Tariff Schedule of the 
United States

By the President of the United States of America 

A Proclamation
1. Section 1211(d)(2) of the Omnibus Trade and Competitiveness Act of 1988 
(“1988 Act”) (19 U.S.C. 3011(d)(2)) requires the United States International 
Trade Commission (“Commission”) to recommend to the President and to the 
Congress those changes to the Harmonized Tariff Schedule of the United 
States (HTS) that the Commission would have recommended if certain final 
judicial decisions published during the 2-year period beginning on February 1, 
1988, would have affected tariff treatment if the final decisions had been made 
before the conversion into the format of the International Convention on the 
Harmonized Commodity Description and Coding System, June 14, 1983, and 
the Protocol thereto, June 24,1986. Section 1211(d)(3) of the 1988 Act (19 U.S.C. 
3011(d)(3)) directs the President to review the recommended changes and to 
proclaim those changes, if any, which he decides are necessary or appropriate 
to conform the HTS to the pertinent final judicial decisions. This section 
further provides that any changes proclaimed by the President shall be 
effective both for entries made on or after the date of the proclamation and for 
entries made between January 1,1989, and the date of the proclamation, upon 
request by the importer for liquidation or reliquidation thereof within 180 days 
after the effective date of the proclamation.
2. Pursuant to section 1211(d) of the 1988 Act, on September 1, 1990, the 
Commission reported its recommendations for changes to the HTS to the 
President in its report on Investigation No. 332-273 (USITC Publication No. 
2309, August 1990). After reviewing all of the changes recommended by the 
Commission, I have decided that all such changes are necessary or appropri
ate in order to conform the HTS to the decisions identified in the Commis-

. sion’s report.
3. Section 604 of the Trade Act of 1974, as amended (“1974 Act”) (19 U.S.C. 
2483), authorizes the President to embody in the HTS the substance of the 
provisions of that Act, of other acts affecting import treatment, and actions 
thereunder.
NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, acting under the authority vested in me by the Constitution and laws 
of the United States, including but not limited to section 604 of the 1974 Act 
and section 1211(d) of the 1988 Act, do proclaim that:

(1) /In order to conform the HTS to certain final judicial decisions, the HTS is 
modified as set forth in Annex I to this proclamation.

(2) In order to provide for the continuation of previously proclaimed staged 
reductions on Canadian goods in the HTS provisions modified in Annex I to 
this proclamation, effective with respect to goods originating in the territory of 
Canada which are entered, or withdrawn from warehouse for consumption, on 
or after the dates specified in Annex II to this proclamation, the rate of duty in 
the HTS set forth in the Rates of Duty 1 Special subcolumn followed by the 
symbol “CA” in parentheses for each of the HTS subheadings enumerated in 
Annex II shall be deleted and the rate of duty provided in Annex II inserted in 
lieu thereof on the dates specified.
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(3) Any provisions of previous proclamations and Executive orders incon
sistent with the provisions o f  this proclamation are hereby superseded to the 
extent of such inconsistency.

(4) (a) The modifications made by paragraph (1) of this proclamation shall be 
effective with respect to;

(i) entries made on or after the date of signature of this proclamation* and
JiiJ entries made on or after January 1,1989, if application for liquidation or 

reliquidation thereof is made by the importer to the United States Customs 
Service within 180 days after the date of signature of this proclamation.

(b) The modifications made by paragraph (2) of this proclamation shall be 
effective with respect to goods originating in the territory of Canada entered* 
or withdrawn from warehouse for consumption, on or after the dates indicated 
in the respective columns for such goods in Annex II to this proclamation.
IN WITNESS? WHEREOF* I have hereunto set my hand this twenty-eighth day 
of June, in the year o f our Lord nineteen hundred and ninety-one, and of the 
Independence of the United States of America the two hundred and fifteenth.
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ANNEX I

Notes

1. Bracketed matter is included ta  assist in the understanding of proclaimed 
modifications.

2 The following supersedes matter now in the Harmonized T a r iff  Schedule of 
the United States (MTS*. The subheadings and superior descriptions are set 
forth in  columnar format, and material in such columns is  inserted irr the 
columns o f the HTS designated "Headfng/Subheading", “A rtic le  Description „ 
-Rates of Duty 1 General” , “Rates of Duty 1 Special", and "Rates o f Duty 2 . 
respectively.

Pffpetive with respect to a rtic le s  entered, or withdrawn 
rnnsumotion. on or after the date of signature of this proclamation« ddtiJEQ 
entries of c»rh artic les  made on or after January 1, 1939, t f .appltcatiQn for 
) intiidation or reliauiriation thereof is made by the importer within 18Q day.s_ 
nf the date of this proclamation:

(a) Subheading 8471.99.30 is superseded by:

{A u to m a tic ...:]
{O ther:]

{O ther:]
"Power supplies:

8471.99.32 Units su itab le  fo r physical
incorporation in to  automatic
data processing machines ;
o r u n its  t h e r e o f . / . . . . . . ...................  Free 35*

8471.99.34 O th e r............ ................................... .. 3% Free (A *,C A ,E ,II) 35%

Conformino change: General note 3 ( c ) ( ii) (D) to the HTS is  modified by 
strik ing out "8471.99.30 Mexico" and by inserting in lieu thereof "8471.99.34 
Mexico".

(b) Subheading 9027.20.40 is  superseded by:

{Instrum ents.. . : ]
{Chromatographs.. . : ]

" E le c tric a l:
9027.20.42 Electrophoresis instruments not

incorporating an o p tic a l o r other 
measuring d e v ic e ..................... . . . .

9027.20.44 O t h e r . . . . . . . . . . . . . . . . . . ------- . . . . . .

(c) Subheading 9027.90.40 is superseded by:

{Instrum ents.. . : ]
{Microtomes;. . . :J 

{P a r ts ...: ]
~0f e le c tr ic a l instruments and 

apparatus:
9027.90.42 Of electrophoresis instruments

not incorporating an o p tic a l o r
o ther measuring device.......................  3.9% Free (A ,E ,Il)  AO%

{See Annex I I ]  (CA)
9027.90.44 O ther................. .....................• ..................  *«9% Eree. (A' E' f r . Y 40X"{See Annex I I ]  CCA)

3.9% Free (A .E .IU  40%
{See Annex I I ]  (CA)

4.9% Free (A ,E ,Il>  40%"
{See Annex I I ]  (CA)
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ANNEX II

Effective with respect to goods originating In the territo ry  of Canada 
entered, or withdrawn from warehouse for consumption, on or after the dates 
set forth in the following tabulation:

For each of the following subheadings created by Annex Kb) and (c) of this 
proclamation, on or after January 1 of each o f the following years, the rate 
of duty in the Rates of Duty 1 Special subcolumn in the NTS that is followed 
by the symbol "CA" in parentheses is  deleted and the following rates of duty 
inserted in lieu  thereof on the date specified below.

HTS
Subheading 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998

9027.20.42 4.4X 3.9% 3.4% 2.9% 2.4% 1.9% 1.4% 0.9% 0.4% Free
9027.20.44 4.4% 3.9% 3.4% 2.9% 2.4% 1.9% 1.4% 0.9% 0.4% Free
9027.90.42 4.4% 3.9% 3.4% 2.9% 2.4% 1.9% 1.4% 0.9% 0.4% Free
9027.90.44 4.4% 3.9% 3.4% 2.9% 2.4% 1.9% 1.4% 0.9% 0.4% Free

[FR Doc. 91-15819 

Filed 6-28-91; 12:08 pm] 
Billing code 3190-01-C _


