
30198 Federal Register /  Vol. 56, No. 126 /  Monday, July %  1991 /  Rules and Regulations

(b) While a drip pad is in operation, it 
must be inspected weekly and after 
storms to detect evidence of any of the 
following:

(1) Deterioration, malfunctions or 
improper operation of run-on and run-off 
control systems;

(2) The presence of leakage in and 
proper functioning of leak detection 
system.

(3) Deterioration or cracking of the 
drip pad surface.

Note:. See § 264.573(m) for remedial action 
required if deterioration or leakage is 
detected.
§264.575 Closure.

(a) At closure, the owner or operator 
must remove or decontaminate all waste 
residues, contaminated containment 
system components (pad, liners, etc.), 
contaminated subsoils, and structures 
and equipment contaminated with 
waste and leakage, and manage them as 
hazardous waste.

(b) If, after removing or 
decontaminating all residues and 
making all reasonable efforts to effect 
removal or decontamination of 
contaminated components, subsoils, 
structures, and equipment as required in 
paragraph (a) of this section, the owner 
or operator finds that not all 
contaminated subsoils can be 
practicably removed or decontaminated, 
he must close the facility and perform 
post-closure care in accordance with 
closure and post-closure care 
requirements that apply to landfills
{§ 264.310). For permitted units, the 
requirement to have a permit continues 
throughout the post-closure period. In 
addition, for the purpose of closure, 
post-closure, and financial 
responsibility, such a drip pad is then 
considered to be landfill, and the owner 
or operator must meet all of the 
requirements for landfills specified in 
subparts G and H of this part.

(c) (1) The owner or operator of an 
existing drip pad, as defined in § 264.570 
of this subpart, that does not comply 
with the liner requirements of
§ 264.573(b)(1) must:

(i) Include in the closure plan for the 
drip pad under § 264.112 both a plan for 
complying with paragraph (a) of this 
section and a contingent plan for 
complying with paragraph (b) of this

section in case not all contaminated 
subsoils can be practicably removed at 
closure; and

(ii) Prepare a contingent post-closure 
plan under § 264.118 of this part for 
complying with paragraph (b) of this 
section in case not all contaminated 
subsoils can be practicably removed at 
closure.

(2) The cost estimates calculated 
under § § 264.112 and 264.144 of this part 
for closure and post-closure care of a 
drip pad subject to this paragraph must 
include the cost of complying with the 
contingent closure plan and the 
contingent post-closure plan, but are not 
required to include the cost of expected 
closure under paragraph (a) of this 
section.

PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES

12. The authority citation for part 265 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6924, 
6925, and 6935.

13. Section 265.440 is amended by 
revising paragraph (a) to read as 
follows:
§ 265.440 Applicability.

(a) The requirements of this subpart 
apply to owners and operators of 
facilities that use new or existing drip 
pads to convey treated wood drippage, 
precipitation, and/or surface water run- 
on to an associated collection system. 
Existing drip pads are those constructed 
before December 6,1990, and those for 
which the owner or operator has 
generated a design and has entered into 
binding financial or other agreements 
for construction prior to December 6, 
1990. All other drip pads are new drip 
pads.
*  *  *  *  *

14. Section 265.443 is amended by 
redesignating paragraph (b)(2)(ii) as 
paragraph (b)(2)(iii), and adding 
paragraph (b)(2)(ii), to read as follows:
§ 265.443 Design and operating  
requirem ents.
*  *  *  *  *

(b) * * *
(2) * * *

(ii) Designed and operated to function 
without clogging through the scheduled 
closure of the drip pad.
it it it it 4r

15. Section 265.443 is amended by 
revising paragraphs (m) introductory 
text, and (m)(l) introductory text to read 
as follows:
§ 265.443 Design and operating  
requirem ents.
* * * * *

(m) Throughout the active life of the 
drip pad, if the owner or operator 
detects a condition that may have 
caused or has caused a release of 
hazardous waste, the condition must be 
repaired within a reasonably prompt 
period of time following discovery, in 
accordance with the following 
procedures:

(1) Upon detection of a condition that 
may have caused or has caused a 
release of hazardous waste (e.g., upon 
detection of leakage by the leak 
detection system), the owner or operator 
must:
* * * * *

16. Section 265.443(m)(3) is amended 
by revising the reference “(m)(3)” to 
read "(m)(l)(iv)”.
* * * * *

PART 270—EPA ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM

17. The authority citation for part 270 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912, 6925, 6927, 
6939, and 6974.

§ 270.22 [Redesignated as § 270.26]

18. Section 270.22 added on 12-6-90 at 
56 FR 50450 is redesignated as § 270.26; 
the heading is revised to read “Special 
Part B Information Requirements for 
Drip Pads”; in paragraph (c) of 
redesignated § 270.26, revise “§ 264.572" 
to read “§ 264.573”; in paragraph (c)(14), 
revise “§ 264.572” to read “§ 264.573”; in 
paragraph (c)(15), revise “§ 264.571” to 
read “§ 264.573”; and in paragraph
(c)(16), revise “§ 264.573(a)” to read
“§ 264.575(a)”.
[FR Doc. 91-15340 Filed 6-28-91; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 264 and 265 

[FRL-3968-1]

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities; Liability Requirements
AGENCY: Environmental Protection 
Agency.
a c t io n : Final rule; technical 
amendment.

s u m m a r y : This document corrects 
certain omission errors in the financial 
responsibility requirements under 
subtitle C of the Resource Conservation 
and Recovery Act (RCRA). These errors 
were made in a rulemaking related to 
liability coverage that appeared in the 
Federal Register on September 1,1988 
(53 FR 33938).
EFFECTIVE DATE: July 1,1991.
FOR FURTHER INFORMATION CONTACT: 
The RCRA/Superfund Hotline at (800) 
424-9346 (toll free), or (202) 382-3000 in 
Washington, DC, or Ed Coe, Office of 
Solid Waste (OS-341), U.S. 
Environmental Protection Agency, 
Washington, DC 20460, (202) 382-6259. 
SUPPLEMENTARY INFORMATION: In a final 

- rule published on September 1,1988 (53 
FR 33938), EPA promulgated 
amendments to the financial 
responsibility requirements related to 
liability coverage at 40 CFR subpart H. 
Following publication of that rule, 
Chemical Waste Management, Inc. 
(CWM) filed suit against the Agency 
challenging several provisions. Among 
other matters, CWM pointed out certain 
omissions in the rule language that the 
Agency recognized to be inadvertant. 
The parties entered into a settlement 
agreement on February 23,1990. To 
satisfy, in part, the terms of that 
agreement, this notice corrects omission 
errors in §§ 264.147(a)(2) and 
265.147(a)(2) (a proposed rule published 
elsewhere in today’s issue satisfies

some of the remaining provisions of the 
settlement agreement). In addition, this 
notice corrects the omission in the 
September 1,1988 rule of "miscellaneous 
units" as units subject to the 
requirements of § 264.147(b).
/. Sections 264.147(a)(2) and 
265.147(a)(2)

The Agency inadvertently omitted a 
reference to the financial test as an 
acceptable means of providing financial 
assurance for liability coverage when it 
amended §§ 264.147(a)(2) and 
265.147(a)(2) as part of the September 1, 
1988 rulemaking. This notice corrects 
this error and inserts a reference to the 
financial test in those sections.
II. Miscellaneous Units—Sections 
264.147(b) and265.147(b)

Section 264.147(b) requires owners 
and operators of certain hazardous 
waste management units to demonstrate 
financial responsibility for bodily injury 
and property damage to third parties 
caused byinonsudden accidental 
occurrences arising from operations of 
the facility. A final rule published on 
December 10,1987 (52 FR 46946) 
extended that requirement to disposal 
“miscellaneous" units. When the 
Agency again amended § 264.147(b) in 
the September 1,1988 rulemaking, the 
December 10,1987 change was 
inadvertently omitted. Today’s 
correction restores the December 10,
1987 change, and incorporates all 
amendments to that paragraph to date.
List of Subjects for 40 CFR Parts 264 and 
265

Hazardous waste, Insurance.
Dated: June 6,1991.

Don R. Clay,
Assistant Administrator.

PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE AND DISPOSAL FACILITIES

1. The authority citation for part 264 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6924, and 
6925.

2. In § 264.147, paragraph (a)(2) and 
the first sentence of the introductory 
text in paragraph (b) are revised to read 
as follows:
§ 264.147 Liability requirements.

(a) * * *
(2) An owner or operator may meet the 

requirements of this section by passing a 
financial test or using the guarantee for 
liability coverage as specified in 
paragraphs (f) and (g) of this section.
*  *  *  *  * •

(b) Coverage for nonsudden 
accidental occurrences. An owner or 
operator of a surface impoundment, 
landfill, land treatment facility, or 
disposal miscellaneous unit that is used 
to manage hazardous waste, or a group 
of such facilities, must demonstrate 
financial responsibility for bodily injury 
and property damage to third parties 
caused by nonsudden accidental 
occurrences arising from operations of 
the facility or group of facilities. * * *
*  *  *  it *

PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES

3. The authority citation for part 265 
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6924,
6925, and 6935.

§265.147 [Amended]
3. In section 265.147 paragraph (a)(2) 

is revised to read as follows:
(a) * * *
(2) An owner or operator may meet 

the requirements of this section by 
passing a financial test or using the 
guarantee for liability coverage as 
specified in paragraphs (f) and (g) of this 
section.
[FR Doc. 91-15057 Filed 6-26-91; 8:45 am] 
BILLING CODE 65S0-50-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 264, 265,280, and 761
[FRL-3861-7]

RIN 2050-AC71

Standards Applicable to Owners and 
Operators of Hazardous Waste 
Treatment, Storage, and Disposal 
Facilities; Financial Responsibility
a g e n c y : Environmental Protection 
Agency.
a c t io n : Proposed rule.
SUMMARY: The Environmental Protection 
Agency (EPA) is today proposing to 
amend its financial assurance 
requirements under subtitle C of the 
Resource Conservation and Recovery 
Act (RCRA). First, EPA is proposing to 
revise the financial test criteria for 
closure and post-closure care by 
amending the financial ratio 
requirements and to revise the financial 
tests for closure and post-closure care 
and third-party liability coverage by 
amending the net-worth and net- 
working-capital multiples. Second, EPA 
is proposing to amend the claims 
reporting provision and the provisions 
for obtaining a letter of credit in the 
recently promulgated regulations that 
expanded the allowable financial 
assurance mechanisms for liability 
coverage (53 FR 33938, September 1, 
1988). Third, the Agency is proposing to 
allow a nonparent company to provide a 
guarantee as a demonstration of 
financial assurance for closure and post
closure care. Finally, today’s proposal 
would require the owner or operator of a 
disposal facility to certify compliance 
with deed notice requirements after 
closure of a hazardous waste facility, 
before being released from closure 
financial assurance requirements.

Today’s notice addresses in part a 
rulemaking petition submitted by the 
National Solid Wastes Management 
Association on February 16,1990. A 
related notice elsewhere in today’s issue 
makes technical revisions to the 
language of the liability coverage 
requirements.
d a t e s : Comments must be submitted on 
or before August 30,1991. 
a d d r e s s e s : Written comments on 
today’s proposal should be addressed to 
the docket clerk at the following 
address: Environmental Protection 
Agency, RCRA Docket (OS-305), 401 M 
St. SW., Washington, DC 20460. 
Commenters should send one original 
and two copies and place the docket 
number (F-91-RCFP-FFFFF) on the 
comments. The docket is open from 9

a.m. to 4 p.m., Monday through Friday, 
except for Federal holidays. Docket 
materials may be reviewed by 
appointment by calling (202) 475-9327. 
Copies of docket materials may be made 
at no cost, with a maximum of 100 pages 
of material from any one regulatory 
docket. Additional copies are $.15 per 
page.
FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline at 1-800-424-9346 (in 
Washington, DC, call 382-3000), or Ed 
Coe at (202) 382-6259, Office of Solid 
Waste (OS-341), U.S. Environmental 
Protection Agency, Washington, DC 
20460.
SUPPLEMENTARY INFORMATION:

Preamble Outline
I. Authority
II. National Solid Wastes Management

Association Rulemaking Petition
III. Proposed Revisions to the Financial Test

A. Background
B. Development of the Financial Test 
1.1981 Analysis and Results
2. Rationale for Revising Current Financial 

Tests
3.1989 Analysis Methodology
C. Section-by-Section Analysis of Proposed 

Financial Test Revisions
1. Summary of Proposed Revisions
2. Financial Test for Closure and Post- 

Closure Care
3. Financial Test for Liability Coverage
4. Financial Test for Closure, Post-Closure 

Care, and Liability Coverage
5. Bond Rating Alternative
6. Integration with Other Programs and 

Conforming Changes
7. Combining the Financial Test with Other 

Mechanisms
IV. Amendments to the September 1,1988

Rule Regarding Third Party Liability 
Coverage

A. Background
B. Claims Reporting Requirement
C. Standby Trust for Owners or Operators 

Who Use a Letter of Credit to 
Demonstrate Liability Coverage

D. Instruments Available to Owners and 
Operators That No Longer Meet the 
Requirements of the Financial Test

V. Release from Financial Assurance
Requirements for Closure

VI. The Expanded Guarantee for
Demonstrating Financial Assurance for 
Closure and Post-Closure Care

VII. Automated Financial Responsibility 
Reporting System

VIII. State Authorization
A. Applicability of Rules in Authorized 

States .
B. Effect of Rule on State Authorizations

IX. Regulatory Analysis
A. Regulatory Impact Analysis
B. Regulatory Flexibility Act

I. A uthority
This proposed rule is issued under the 

authority of section 3004 of the Resource 
Conservation and Recovery Act 
(RCRA), as amended, 42 U.S.C. 6924.

II. National Solid Wastes Management 
Association Rulemaking Petition

On February 16,1990, the National 
Solid Wastes Management Association 
submitted to the Agency a rulemaking 
petition related to RCRA and other EPA 
financial responsibility requirements. 
The petition requested the Agency to 
initiate rulemakings to: (1) Revise 
methods of establishing individual 
amounts of financial assurance; (2) 
revise several of the mechanisms 
(including the corporate financial test 
arid the corporate guarantee) currently 
used to demonstrate financial 
responsibility requirements under RCRA 
subtitle C and related programs; and (3) 
consider centralized Federal 
management of financial assurance. As 
part of the centralized Federal 
management approach, NSWMA 
suggested changes to the methods of 
calculating financial assurance levels 
and suggested that states should not be 
allowed to set financial assurance 
requirements that deviate from the 
Federal:

Many of the issues raised by NSWMA 
in its petition were not new to the 
Agency. For exàmple, at the time that 
the petition was submitted, the Agency 
was in the process of developing the 
revisions to the subtitle C corporate 
financial test that are proposed today. 
Though not developed in response to the 
petition, the Agency believes that the 
proposed revisions to the financial test 
address many of the concerns related to 
the financial test that were raised by 
NSWMA in its petition.

In its petition, NSWMA pointed out 
that in the September T, 1988 rulemaking 
related to third party liability, the 
Agency had allowed the use of the 
corporate guarantee by firms that are 
not the direct parent of the facility 
owners or operators. NSWMA urged the 
Agency to extend the non-parent 
corporate guarantee to closure and post
closure financial assurance 
requirements as well. The revisions to 
the corporate guarantee, proposed in 
this notice and discussed in section V of 
this preamble, respond to this portion of 
NSWMA’s petition.
III. Proposed Revisions to the Financial 
Test
A. Background

Section 3004 of subtitle C of the 
Resource Conservation and Recovery 
Act (RCRA) of 1976, requires the 
Environmental Protection Agency (EPA) 
to promulgate regulations establishing 
such performance standards applicable 
to owners and operators of facilities for 
the treatment, storage, or disposal of
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hazardous waste as may be necessary 
to protect human health and the 
environment. Section 3004(a)(6) states 
that these standards shall include 
requirements respecting “* * * the 
maintenance of operation of such 
facilities and requiring such additional 
qualifications as to ownership, 
continuity of operation, * * * and 
financial responsibility as may be 
necessary or desirable * * *” (emphasis 
added). “Financial responsibility,” while 
not defined in the original RCRA or 
subsequent amendments, has been 
defined by Congress in other legislation 
(including the Comprehensive 
Environmental Response, Compensation 
and Liability Act of 1980, or CERCLA) as 
being demonstrable through a variety of 
mechanisms, including passing a test of 
corporate financial strength (hereafter, a 
financial test).

Pursuant to its statutory authority 
under RCRA, EPA proposed in 1978 a 
set of financial assurance regulations 
requiring owners or operators of TSDFs 
to provide demonstrations that they 
possess adequate resources to cover the 
costs of closure and post-closure care 
(43 FR 59006, December 18,1978). The 
original financial assurance proposal 
included only the trust fund as a 
mechanism for assuring the costs of 
closure and post-closure care. After 
receiving comments contending that 
allowing only trust funds was 
financially burdensome, the Agency 
added several alternative mechanisms, 
including a financial test, in the revised 
proposal of May 19,1980 (45 FR 33260). 
The proposed financial test provided a 
set of financial criteria which, if passed, 
allowed the owner or operator to 
demonstrate financial assurance 
without actually setting aside funds in a 
trust fund for closure or post-closure 
care or obtaining a third-party financial 
assurance mechanism that would 
guarantee an available source of funds 
(e g., letter of credit or insurance). After 
receiving many comments on the May 
19,1980 reproposal suggesting other 
criteria for evaluating financial viability, 
the Agency conducted an extensive 
analysis of possible financial tests that 
resulted in the current financial test for 
closure and post-closure care that was 
promulgated in the interim final rule of 
April 7,1982 (47 FR 15032). These 
requirements are in 40 CFR parts 264 
and 265, subpart H, which cover 
permitted and interim status facilities 
respectively.

The Agency proposed financial 
assurance requirements for third-party 
liability coverage simultaneously with 
the proposal for closure and post-closure 
care financial assurance (43 FR 59006,

December 18,1978). In developing a 
financial test for liability coverage, the 
Agency applied the same basic 
analytical approach used for evaluating 
potential financial tests for closure and 
post-closure care. The Agency’s 
financial test analysis led to the 
promulgation on April 16,1982, of the 
current financial test in 40 CFR parts 264 
and 265 subpart H for liability coverage 
(47 FR 16544).

Under the current regulations, which 
have been in effect since 1982, TSDF 
owners or operators can satisfy the 
requirements for financial assurance of 
closure and post-closure care by 
demonstrating that they meet either of 
the following sets of criteria:
Closure/Post Closure Care 
Alternative I:
(A) Two of the following three ratios:

(1) A ratio of total liabilities to net 
worth of less than 2.0;

(2) A ratio of the sum of net income 
pius depreciation, depletion, and 
amortization to total liabilities of 
greater than 0.1; and,

(3) A ratio of current assets to current 
liabilities of greater than 1.5; and

(B) Net working capital and tangible net
worth each at least six times the 
sum of current closure and post
closure care cost estimates being 
covered by the test; and

(C) Tangible net worth of at least $10
million; and

(D) Assets in the United States 
amounting to at least 90 percent of 
total assets or at least six times the 
sum of the current closure and post
closure care cost estimates being 
covered by the test.

Alternative II:
(A) A current rating for the owner or 

operator’s most recent bond 
issuance of AAA, AA, A, or BBB as 
issued by Standard and Poor’s or 
Aaa, Aa, A, or Baa as issued by 
Moody’s; and

(B) Tangible net worth at least six times
the sum of current closure and post
closure care cost estimates being 
covered by the test; and

(C) Tangible net worth of at least.$10
million; and

(D) Assets in the United States 
amounting to at least 90 percent of 
total assets or at least six times the 
sum of the current closure and post
closure care cost estimates being 
covered by the test.

Under the current regulations, owners 
or operators can satisfy the 
requirements for financial assurance for 
liability coverage by demonstrating that 
they meet either of the following sets of 
financial test criteria:

Alternative I:
(A) Tangible net worth of at least $10 

million; and
(B) Net working capital and tangible net

worth each at least six times the 
sum of liability coverage to be 
demonstrated by the test; and

(C) Assets in the United States
amounting to at least 90 percent of 
total assets or at least six times the 
sum of liability coverage to be 
demonstrated by the test. 

Alternative II:
(A) A current rating for his most recent 

bond issuance of AAA, AA, A, or 
BBB as issued by Standard and 
Poor’s or Aaa, Aa, A, or Baa as 
issued by Moody’s; and

(B) Tangible net worth at least six times
the sum of liability coverage to be 
demonstrated by the test; and

(C) Tangible net worth of at least $10 
million; and

(D) Assets in the United States 
amounting to at least 90 percent of 
total assets or at least six times the 
sum of liability coverage to be 
demonstrated by the test.

B. Development of the Financial Test
1.1981 Analysis and Results 
In developing the current financial 

test regulations, EPA performed an 
extensive analysis of financial test 
options for demonstrating financial 
responsibility for the costs of closure, 
post-closure care, and liability coverage 
under RCRA subpart H. This analysis is 
described fully in the Background 
Document for the Financial Test and 
Municipal Revenue Test: Financial 
Assurance for Closure and Post-Closure 
Care, U.S. EPA, November 30,1981, and 
is summarized below.

The methodology used by the Agency 
to select financial tests in 1981 consisted 
of the following basic steps:
(1) Establish minimum net worth

requirement for firms using the 
financial test.

(2) Analyze the performance of various
financial tests in discriminating 
between bankrupt and viable firms.

(3) Evaluate those tests that best
discriminate between viable and 
bankrupt firms according to a “least 
cost” criterion.

(4) Impose “multiples requirements” on
firms using the test for closure, post- 
closure care, and/or liability 
coverage.

(5) Establish bond rating alternative for
firms with unique financial 
characteristics.

Each of these steps is discussed 
below.
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a. Establish Minimum N et Worth 
Requirement. If a firm uses a financial 
test for demonstrating financial 
assurance, it does not have to set aside 
funds or purchase a financial assurance 
mechanism from a third party (e.g., letter 
of credit) to satisfy the financial 
assurance requirements. Thus, if a firm 
passes the financial test as its 
demonstration of financial assurance 
and then experiences financial duress or 
goes bankrupt, it is unlikely that the firm 
will be able to cover the required costs 
(e.g., the costs of closure and post
closure care) in a timely manner. To 
help ensure that the financial test 
included criteria that protected against 
financial duress and possibly 
bankruptcy, the Agency imposed a $10 
million minimum net worth requirement 
for firms using the lest. Data available to 
the Agency in 1981 indicated that the 
business failure rate for firms with less 
than $10 million in net worth was as 
much as double the failure rate for firms 
with more than $10 million in net worth, 
suggesting that the smaller firms could 
be more likely to declare bankruptcy 
and leave unfunded obligations. 
Moreover, the Agency was concerned 
that the expense of environmental 
obligations could drive small TSDF 
owners into bankruptcy if they failed to 
plan for these future costs. The Agency 
compared the size of potential closure, 
post-closure care, and liability 
obligations (which range from $100,000 
to over $10 million) with net worth and 
determined that a $10 million minimum 
net worth requirement would help to 
ensure that the costs of conducting 
closure and post-closure care activities 
and compensation for third-party 
damages would not themselves be 
burdensome enough to cause TSDF 
owners to go into bankruptcy.

b. Analyze Performance of 
Alternative Financial Tests. The Agency 
was concerned that a minimum net 
worth requirement alone would not be 
sufficient to preclude firms from passing 
the financial test and later going 
bankrupt. Thus, the Agency examined 
over 300 alternative sets of mesures, 
consisting largely of different 
combinations of financial ratios that 
have long been used in the financial 
community to assess the financial 
performance of firms, for possible 
inclusion in a financial test (financial 
ratios are discussed in more detail in the 
next section).

To measure the performance of 
alternative tests in discriminating 
between viable and bankrupt firms, the 
Agency constructed a sample of 178 
non-bankrupt firms and a sample of 66 
bankrupt firms. The non-bankrupt firm

saniple consisted of firms with available 
financial information for the years 1973- 
1975 that did not declare bankruptcy in 
that period. Because data on the actual 
owners of TSDFs were not readily 
available to the Agency in 1981, the 
sample of firms used as a proxy for 
actual owners was drawn from 
industries identified through Moody’s 
Industrial Manual as likely to generate, 
treat, store, or dispose of hazardous 
waste on-site. The bankrupt firm sample 
consisted of firms that had filed for 
bankruptcy under chapters 10 or 11 of 
the Federal Bankruptcy Act between 
1966 and 1979 and had available 
financial information for the three years 
prior to bankruptcy. These firms were 
selected from a broader range of 
industrial categories than the non
bankrupt firms and included categories 
unlikely to manage hazardous waste. 
This broader range of categories was 
necessary to ensure an adequate sample 
size, since bankruptcy is a relatively 
rare event.

The candidate financial tests were 
then evaluated against the bankrupt and 
non-bankrupt firm samples in terms of 
their ability to (1) “pass” non-bankrupt 
firms capable of meeting their financial 
assurance obligations, and at the same 
time (2) “fail” bankrupt firms that would 
enter bankruptcy without the means to 
meet those obligations. The Agency 
quantified these performance indicators 
using the following two measures:

Availability (A): Availability of the 
financial test was measured as the 
percentage of non-bankrupt firms with over 
$10 million in net worth that can pass the 
test.

Bankruptcy M isprediction (MJ: 
Misprediction of the test was measured as 
the percentage of bankrupt firms that pass 
the financial test within three years before 
bankruptcy. The Agency assumed that even if 
a firm failed the financial test up to three 
years prior to bankruptcy, there may not be 
sufficient time or capability for the owner or 
operator to obtain alternate assurance prior 
to bankruptcy.

The optimal tests would maximize the 
number of viable firms that pass the 
test—i.e., maximize “availability” of the 
test, or the “A” measure—and minimize 
the number of bankrupt firms that pass 
the test—i.e., minimize the number of 
firms that are “mispredicted/* the “M” 
measure. As documented in the 1981 
analysis, there is a trade-off between 
these two performance measures. No 
financial test will allow every viable 
firm to pass the test while at the same 
time screening out all future bankrupt 
firms from using the test prior to 
bankruptcy. More difficult tests will, in 
general, prevent more future bankrupt 
firms from being able to pass the test,

but will be more difficult for viable firms 
to pass (i.e., more difficult tests will be 
less “available” to viable firms). By 
contrast, less difficult tests have the 
advantage of being widely available to 
healthy firms but also tend to allow 
more bankrupt firms to pass.

After measuring the performance of 
all candidate tests in terms of their 
ability to discriminate between 
bankrupt and nonbankrupt firms, the 
Agency selected for further analysis a 
group of “dominant” tests. Dominant 
tests were those that passed the largest 
number of non-bankrupt firms for given 
levels of misprediction rates. If one test 
passed more non-bankrupt firms than 
another test but screened out the same 
number of bankrupt firms, the first test 
was considered to “dominate” the 
second test and was used in the 
Agency’s group of "best tests.”

c. Evaluate “Best” Tests According to 
a Least-Cost Criterion. Because any 
financial test involves a tradeoff 
between availability to viable firms and 
screening of firms that later go bankrupt, 
the choice of an optimal test depends on 
the Agency’s objectives in allowing a 
test, and requires the Agency to select 
criteria for determining which “mix” of 
performance is best. In 1981, the Agency 
used a “least-cost” criterion for selecting 
the optimal financial test. That is, EPA 
calculated the costs to the public and to 
the regulated community associated 
with each test that had been identified 
previously as a “best test” and selected 
the test with the lowest total costs. For 
each financial test evaluated, the 
Agency calculated (1) the costs of the 
public sector (“public costs”) of paying 
for necessary response actions for firms 
that pass the test but later go bankrupt 
without setting aside firms for closure 
and post-closure care and, if necessary, 
third-party liability judgments through 
other financial assurance mechanisms, 
and (2) the costs to viable firms 
(“private costs”) of obtaining alternative 
financial assurance mechanisms (e.g., 
letters of credit or trust funds) when 
they cannot pass the test. Because the 
financial test is virtually a costless 
means of demonstrating financial 
responsibility, the more available the 
test the lower the cost of the regulated 
community. Widely available tests have 
relatively low private costs because 
relatively few viable firms are forced to 
pay for other financial assurance 
mechanisms (e.g., letters of credit or 
trust funds). Conversely, the more 
available the test, the more likely the 
test is to allow bankrupt firms to pass 
the test. As a result, highly available 
tests have the result of higher public 
costs because more firms go bankrupt
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without setting aside funds for closure 
and post-closure care and, if applicable, 
third-party liability judgments. Tests 
with better ability to screen bankrupt 
firms have relatively low public costs 
because relatively few bankrupt firms 
have leave unfunded environmental 
obligations by using the financial test 
and later going bankrupt. The Agency 
selected the test with the lowest sum of 
both public and private costs.

The lowest-cost financial test that the 
Agency analyzed in 1981 for closure and 
post-closure care specified three 
financial ratios and required that firms 
pass two of these three ratios.

This test was projected to allow about 
96 percent of viable firms to pass, while 
screening out about half of firms that 
later go bankrupt within three years of 
passing the test. This balance of 
availability to viable firms and 
screening out of bankrupt firms resulted 
in the lowest combined costs to the 
public and private sectors of any other 
test that included a $10 million in net 
worth requirement.

The Agency also analyzed alternative 
financial tests for liability coverage by 
measuring the public and private costs 
of potential tests. The results of this 
analysis differed from the results of the 
cost analysis for alternative tests for 
closure and post-closure care, however, 
because the public costs of third-party 
liability coverage are different from the 
public and private costs of closure and 
post-closure care. Unlike the public 
costs related to closure and post-closure 
care, which are incurred every time a 
firm using the financial test goes 
bankrupt without providing alternate 
assurance, public costs related to 
liability coverage are incurred only 
when a firm using the financial test 
enters bankruptcy and is required to pay 
liability claims. Because the probability 
of bankruptcy is low, and the 
probability of a firm having to pay 
liability claims is low, the combined 
probability of both events occurring is 
very low. Therefore, the public costs of a 

v financial test for liability coverage are 
significantly lower than public costs of 
the closure and post-closure care test 
even when the ability of a test to screen 
out bankrupt firms is relatively weak.
As a result, the test that minimized the 
total costs (i.e, the sum of public and 
private costs) did not include any ratio 
requirements. An easier test without 
ratio requirements reduced private costs 
because of its greater availability to 
viable firms without significantly 
increasing public costs (because few 
bankrupt firms able to pass the test are 
likely to face a liability obligation).

d. Impose Multiples Requirements. In 
1981 the Agency included in all tests a

requirement that firms have tangible net 
worth and net working capital equal to 
at least six times the amount of the 
financial assurance obligations covered 
by the test. These “six times’* or 
“multiples’* requirements were imposed 
to provide a cushion of financial 
resources for firms that might 
experience rapid financial deterioration 
after passing other components of the 
financial test. Agency data had 
indicated that some firms in the sample 
of bankrupt firms were able to pass 
most of the ratio tests analyzed and yet 
deteriorated quickly into bankruptcy. 
The Agency performed an analysis of 
those firms and concluded that the six 
times multiples would provide an 
adequate cushion to ensure that even 
rapidly deteriorating firms would have 
resources adequate to cover the costs of 
closure, post-closure care, and third- 
party liability judgments.

e. Establish Bond Rating Alternative. 
The analysis summarized above 
resulted in the selection of financial 
tests for closure and post-closure care 
and for liability coverage. Both of these 
tests included net working capital 
requirements: For closure and post
closure care, the test required a net 
working capital multiple of six times the 
closure/post-closure cost estimate and a 
current ratio of greater than 1.5; for 
liability coverage, the test required a net 
working capital multiple of six times the 
required liability coverage. In the course 
of its analysis, the Agency found that 
the net working capital multiple 
requirements would make the subtitle C 
financial test unavailable to many 
electric utilities, despite their overall 
financial strength, because many 
utilities typically operate with negative 
net working capital. Thus, the Agency 
considered allowing firms to pass an 
investment grade bond rating 
requirement as an alternative to the 
tests selected for closure/post-closure 
care and for liability coverage.

An investment grade bond rating was 
believed to be a good demonstration of 
financial strength because it reflected 
the expert opinion of the bond rating 
service and the financial community. 
Electric utilities, and any other firms 
with similar financial characteristics, 
could pass such a requirement without 
having to have positive net working 
capital. Moreover, the Agency 
performed a quantitative analysis 
indicating that bond ratings have 
historically been a reasonably good 
indicator for predicting default, and 
noted that none of the firms in its 
sample of bankrupt firms between 1966 
and 1979 had an investment grade rated 
bond issuance. After analyzing the 
performance of bond ratings in

predicting default, the Agency decided 
that allowing the bond rating alternative 
test would enhance the availability of 
the financial test to financially sound 
firms in industries with unusual 
financial characteristics, such as the 
electric utility industry, while ensuring 
that firms passing the requirement have 
sufficient financial strength to fund the 
potential costs of closure, post-closure 
care and third-party liability actions.
2. Rationale for Revising Current 
Financial Tests

The Agency decided to reevaluate 
alternative financial tests and revise the 
current provisions for the subtide C 
financial tests for a number of reasons. 
First, the current tests have come under 
criticism from both the private and 
public sectors for not performing as the 
Agency had expected. Second, the 
Agency recognized that while the 
original analysis of alternative tests W'as 
analytically rigorous and used the best 
available information, it was based on 
very limited data on the universe of 
firms owning TSDFs as well as limited 
data on the average costs of closure, 
post-closure care, and third-party 
liability. The Agency has since compiled 
additional data in these areas. Finally, 
the Agency’s analysis confirmed that the 
current financial tests are not 
performing as well as the Agency 
originally estimated in terms of their 
availability to viable firms, while the 
tests were not performing any better 
than estimated in screening out 
bankrupt firms.

a. Criticisms of the Existing Tests. 
Since the financial tests were 
promulgated, parties in both the private 
and public sectors have criticized the 
current financial test for closure and 
post-closure care and the financial test 
for liability coverage. The two key 
criticisms are: (1) The financial test is 
not as accurate a predictor of firm 
bankruptcy as estimated in the 1981 
analysis, and (2) the financial test is not 
available to some large, financially 
strong firms.

The General Accounting Office 
criticized the bankruptcy prediction 
accuracy of the financial test in a 
February 1986 report1 The report states 
that the 1981 estimate of the percentage 
of firms that would pass the test but 
later go bankrupt without providing 
financial assurance was understated, 
and that the financial test may therefore 
be an inadequate mechanism for 
providing adequate financial assurance.

1 Environmental Safeguards Jeopardized When 
Facilities Cease Operating, U.S. General Accounting 
Office. February, 1986.
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On the other hand, criticism from the 

private sector has focused on the 
unavailability of the tests to large, 
financially sound firms. For example, 
commenters on the proposed financial 
responsibility rule for subtitle D 
municipal solid waste landfills, which 
encouraged States to adopt the Subtitle 
C financial test and other financial 
assurance mechanisms in developing 
State regulations (53 FR 33314, August 
30,1988), stated that the test is 
unavailable to many strong firms and 
thus unnecessarily raises the cost of 
providing financial assurance by 
requiring alternate assurance 
mechanisms to be obtained.

b. Limitations o f the 1981 Analysis. 
The comments and criticisms regarding 
the financial tests substantiate Agency 
concerns that the 1981 analysis leading 
to the selection of the tests was limited 
in two important respects: (1) Samples 
of firms used, and (2) limited 
information on the potential costs of 
closure, post-closure care, and liability 
coverage. Each of these limitations is 
discussed below.

Samples o f Firms Used. At the time of 
the original analysis, the owners and 
operators of TSDFs had not been fully 
identified. Therefore, the samples of 
firms used in the 1981 analysis, while 
drawn from the best available sources 
at the time, were not necessarily 
representative of the types of firms that 
own TSDFs. The Agency’s sample of 
non-bankrupt firms was drawn from 
general industrial categories that 
included on-site handlers of hazardous 
waste; the bankrupt firm samples was 
drawn from a even broader base of 
industrial categories. As a result, in both 
samples, the firms considered by the 
Agency were not known TSDF owners 
or operators.

Limited Information on Potential 
Financial Assurance Costs. At the time 
of the Agency’s original financial test 
analysis, little information was 
available on the numbers and types of 
facilities owned and on the costs of 
closure and post-closure care. These 
limitations had several significant 
effects on the evaluation of alternative 
financial test.

First, the lack of data on the costs of 
closure and post-closure care made it 
very difficult for the Agency to analyze 
the impact of the multiples requirements 
on the performance of financial tests for 
closure and post-closure care in terms of 
availability to viable firms and ability to 
screen out bankrupt firms. Estimates of 
closure and post-closure care costs are 
necessary to calculate the amount of 
tangible net worth and net working 
capital a firm must have to satisfy the 
required six times multiples. In the

absence of this information, the Agency 
was unable to incorporate the multiples 
requirements into the calculation of 
availability and bankruptcy 
misprediction for alternative financial 
tests, and imposed the requirements 
separately as a protection against 
premature closure and post-closure 
obligations themselves causing 
bankruptcy.

Second, the lack of data on the types 
of facilities owned by each firm limited 
the Agency’s ability to test the impact of 
the multiples requirements on the 
performance of alternative financial 
tests for liability coverage. In the case of 
liability coverage, information on 
whether a firm owns land disposal or 
non-land disposal facilities is necessary 
to determine the required “six times” 
multiple for net worth and net working 
capital. A firm owning at least one land 
disposal facility must have six times the 
required $8 million aggregate coverage 
(i.e., $48 million) in net working capital 
and net worth, while a firm owning 
facilities with only container storage, 
tank, incinerator, or waste pile units 
must have six times the required $2 
million in aggregate coverage (i.e., $12 
million) in net worth and net working 
capital. In the absence of information on 
types of facilities, the Agency was 
unable to incorporate the multiples 
requirements into the calculation of 
availability and bankruptcy 
misprediction for alternative financial 
tests, and imposed the requirements 
separately as a protection against third 
party liability judgments themselves 
causing bankruptcy.

The effect of not including the 
multiples requirements in the analysis of 
the performance of alternative financial 
tests is that the current financial tests 
are more difficult to pass than the 
Agency predicted. In the case of the 
closure/post-closure test, the actual test 
includes the six times multiples 
requirements for net worth and net 
working capital in addition to the $10 
million in net worth requirement and the 
two of three ratios requirement analyzed 
quantitatively by the Agency. Therefore, 
a firm that had sufficient net worth to 
pass the $10 million in net worth 
criterion required by the test in the 1981 
analysis might fail the actual test which 
required additional net worth as well as 
net working capital to satisfy the 
multiples requirements. Because the 
current test (including the multiples 
requirements) is more difficult than the 
test originally analyzed (which did not 
include the multiples requirements), it is 
highly likely that fewer non-bankrupt 
firms are actually able to pass the test 
than the Agency anticipated. In 
addition, it follows that fewer bankrupt

firms should be able to pass the test 
than the Agency anticipated.

Similarly, in the case of the financial 
test for liability coverage, the actual test 
includes the six times multiples 
requirements for net worth and net 
working capital in addition to the $10 
million in net worth requirement. A firm 
that had sufficient net worth to pass the 
$10 million in net worth criterion 
required by the test in the 1981 analysis 
might fail the actual test which required 
additional net worth as well as net 
working capital to satisfy the multiples 
requirements. Again, because the 
current test is more difficult than the test 
originally analyzed (because the current 
test includes multiples requirements), it 
is highly likely that fewer viable firms 
are actually able to pass the test than 
the Agency anticipated. In addition, it is 
likely that fewer bankrupt firms should 
be able to pass the test than the Agency 
anticipated.

In the years since the original 
financial test analysis was completed, 
the Agency has compiled a data base 
containing financial and facility 
information for owners and operators of 
regulated TSDFs. This data base 
provides ownership and financial 
information for TSDFs, including the 
types of units present at each facility 
(the data base is described in more 
detail in the next section). The Agency 
has also developed more refined 
estimates of the cost of closure and 
post-closure care for each facility, based 
on the types of units present at each 
facility. These data enabled the Agency 
to test explicitly the impact of the 
current multiples requirements in the 
financial tests, as well as alternative 
requirements, in an evaluation of 
alternative financial tests.

c. Preliminary Analysis o f Current 
Test Performance. As a preliminary step 
to the réévaluation of financial tests, the 
Agency analyzed the financial test for 
closure and post-closure care and the 
financial test for liability coverage, to 
compare the actual performance of the 
tests relative to the Agency’s estimates 
in 1981. In this analysis, the current 
financial tests were analyzed using the 
same performance measures as in the 
1981 analysis, but against new samples 
of bankrupt and non-bankrupt firms 
developed by the Agency (the new 
samples are explained in more detail in 
the next section). The results of this 
analysis showed that the current 
financial test for closure and post- 
closure care was not performing as well 
for firms with TSFDs as the Agency had 
predicted in the 1981 analysis of firms in 
various industrial categories. The test 
was available to about two-thirds of
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viable firms with greater than $10 
million in net worth, compared to the 
Agency’s original estimate of 96 percent 
availability. The test was slightly better 
(less than ten percent) at screening out 
bankrupt firms than the Agency 
originally estimated. The results of this 
analysis showed that the financial test 
for liability coverage also was not 
performing as well as indicated by 
previous Agency estimates. The test was 
only available to 62 percent of viable 
firms compared to the Agency’s 1981 
estimate of 100 percent availability. In 
contrast, the test actually screened 25 
percent more bankrupt firms than the 
Agency anticipated due to the difficulty 
of passing the multiples requirements of 
the test. Because the results of this 
analysis were so different from the 
original estimates, the Agency decided 
to reevaluate alternative financial tests.
3.1989 Analysis Methodology

Today’s proposed revisions to the 
financial test for closure and post
closure care and for liability coverage 
are a result of an analysis of the existing 
financial tests and numerous regulatory 
alternatives to these tests. In this 
analysis, the Agency used the same 
basic goals in promulgating a financial 
test as those used in the 1981 analysis:
(1) Funds should be available to pay for 
the cost of environmental obligations in 
a timely manner to ensure the protection 
of human health and the environment;
(2) as a matter of equity, the parties 
responsible for environmental 
obligations (i.e., owners and operators) 
should pay for those costs; (3) total costs 
of providing assurance should be 
minimized; and (4) cost to the regulated 
community of providing financial 
assurance should be as low as possible, 
while satisfying other goals. The 
analysis of alternative tests was 
significantly enhanced by the 
availability of better data and other 
enhancements.

The analysis of financial tests 
alternatives for this proposal follows 
closely the approach used by the 
Agency in the 1981 analysis. First, a 
minimum net worth requirement was 
established. Second, the Agency 
analyzed the performance of various 
financial tests in discriminating between 
bankrupt and viable firms. Third, those 
tests that best discriminated between 
viable and bankrupt firms were 
evaluated according to a “least cost” 
criterion, and a new revised financial 
test was selected. Each of these 
analytical steps is described 
immediately below, while the 
conclusions reached as a result of this 
analysis are set forth in section III. C. of 
this preamble.

a. Establish Minimum Net Worth 
Requirement. The Agency reviewed 
data on firm failure rates by size of net 
worth to determine if a minimum net 
worth requirement significantly reduces 
the likelihood of bankruptcy among 
firms using the financial test. Because 
the 1981 analysis used information on 
firm failure rates largely from the early 
1970’s, EPA obtained updated 
information from Dun and Bradstreet 
(D&B) and U.S. Census data for the 
years 1983-1987 to derive average 
annual failure rates for manufacturing 
firms (which represent nearly all RCRA 
firms) by various net worth categories. 
Using the derived firm failure rates by 
net worth category, EPA analyzed the 
effect of various net worth thresholds on 
the probability that firms passing the 
financial test would later go bankrupt 
without providing alternate assurance.

b. Evaluate the Performance of 
Alternative Financial Tests. The Agency 
followed the same basic approach for 
evaluating alternative tests as in the 
1981 analysis. First, the Agency 
evaluated available financial measures 
and then selected a number of 
individual financial measures for 
inclusion into a set of alternative 
financial tests. This set of measures 
consisted of measures commonly used 
by financial analysis and financial 
institutions in gauging the financial 
strength of a firm. Second, the set of 
alternative tests was analyzed for their 
availability to viable firms and ability to 
screen out bankrupt firms, and the 
“best” performing tests were identified. 
“Best” performing tests, or “dominant” 
tests, were defined as those that were 
the most available to viable firms for a 
given level of bankruptcy screening. 
Third, these “best” performing tests 
were analyzed for their total public and 
private costs, a key element in the 
selection of alternative tests. Public 
costs were defined as the costs to the 
public of paying for the unfunded 
obligations of firms that passed the 
financial test and later went bankrupt, 
and private costs were defined as the 
costs to viable firms unable to use the 
test of paying for alternative financial 
assurance mechanisms. Each of these 
steps is discussed below.

Analysis of Individual Financial 
Measures. A  research of financial 
literature was conducted to identify 
possible financial ratios, which 
generally fell into one of three 
categories of financial ratios typically 
used for bankruptcy prediction:

(1) Profitability ratios—measure a 
firm’s net income or cash flow in 
relation to firm size (e.g., cash flow/total 
liabilities), and reflect the ability of a

firm to use its assets profitably and 
sustain operations over time;

(2) Leverage ratios—measure a firm’s 
debt in relation to firm size (e.g., total 
liabilities/net worth), and measure the 
degree of difficulty a firm might face in 
meeting principal and interest 
repayments over time (and the 
willingness of lenders to extend 
additional credit to the firm); and

(3) Liquidity ratios—measure a firm’s 
cash or current assets in relation to firm 
size or current liabilities (e.g., current 
assets/current liabilities), and reflect the 
degree to which a firm can meet its 
short-term obligations with readily 
available liquid assets.

In addition to financial ratios, the 
Agency also evaluated a variety of 
multiples requirements for net worth 
and net working capital (i.e., one 
through six times the size of the 
financial obligation). The Agency also 
analyzed “additive” requirements that 
required firms to have a certain level of 
net worth (in addition to the minimum 
net worth requirement of $10 million) 
based on the amount of costs they 
wished to cover with the lest. Under this 
approach, for example, if a test required 
a six times additive for net worth, a firm 
would have to have a minimum of $10 
million in net worth plus an additional 
amount of net worth equal to six times 
the financial assurance obligations 
covered by the test. (In contrast, the 
current tests allow net worth to be 
applied both to the minimum net worth 
requirement and to the net worth 
multiple requirement). Requiring a net 
worth additive over and above the $10 
million net worth requirement ensures 
that a firm using the financial test will 
maintain a $10 million minimum net 
worth even after paying the cost of 
environmental obligations covered by 
the test. Thus, this provision protects 
against the risk of environmental 
obligations causing bankruptcy for firms 
that use the financial test.

To measure the performance of these 
individual financial measures in 
discriminating between viable and 
bankrupt firms, the Agency used the 
new samples of bankrupt and non
bankrupt firms described in the previous 
section. These samples incorporate data 
on actual owners of TSDFs compiled by 
the Agency in recent years. A sample of 
608 non-bankrupt firms was created 
from the Agency’s firm/facility/financial 
data base (F3DB) of known RCRA TSDF 
owners who had not gone bankrupt 
while they owned a facility. A sample of 
31 firms that had gone bankrupt while 
owning a facility was developed from 
the F3DB and supplemented by a data . 
base of owners of facilities included on
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CERCLIS. By creating new samples of 
bankrupt and non-bankrupt firms from 
owners or operators of hazardous waste 
facilities, the Agency could evaluate 
how the individual financial measures 
and financial tests combining those 
measures actually perform against firms 
affected by the regulations.

The candidate financial measures 
were evaluated against the bankrupt 
and non-bankrupt firm samples in terms 
of their ability to (1) “pass” non
bankrupt firms capable of meeting their 
financial assurance obligations, and at 
the same time (2) fail bankrupt firms 
that would enter bankruptcy without the 
means to meet those obligations. Each 
financial measure was evaluated using 
two performance measures:

Availability (A): Measured as the 
percentage of total financial assurance 
obligations (i.e., costs of closure, post- 
closure care, and third-party liability 
coverage) facing non-bankrupt firms 
with over $10 million in net worth that 
can be covered using a particular 
financial measure or financial test.

Misprediction (M): Measured as the 
percentage of total financial assurance 
obligation facing bankrupt firms that 
can be covered by bankrupt firms using 
the financial test.

In the 1981 analysis, availability was 
measured as the percentage of non- 
bankrupt firms able to use the financial 
test to cover all of their financial 
assurance obligations, and 
misprediction was measured as the 
percentage of bankrupt firms able to use 
the financial test to cover all of their 
obligations. In the 1989 analysis, 
availability is measured as the 
percentage of financial assurance 
obligations (i.e., the percentage of 
closure/post-closure care obligations or 
required liability coverage) covered by 
non-bankrupt firms using the test, and 
misprediction measured as the 
percentage of obligations covered by 
bankrupt firms using the test. These 
“dollar-based” percentage 
measurements are used because they 
produce a more accurate calculation of 
public and private costs, as discussed in 
the next section.

Those individual financial measures 
that performed relatively well at 
differentiating between the two samples 
had a high differential between the 
availability (A) and misprediction (M) 
measures; i.e., they allow viable firms to 
cover a relatively large percentage of 
obligations and, at the same time, screen 
out a large share of obligations of 
bankrupt firms. Those measures that 
performed relatively poorly had about 
the same availability to viable firms and 
bankrupt firms; i.e,, they allowed 
bankrupt and non-bankrupt firms to

cover a similar percentage of 
obligations. In some cases, poorly- 
performing measures had a negative 
differential—they allowed bankrupt 
firms to cover a higher percentage of 
obligations than non-bankrupt firms.

The Agency’s analysis of ratio 
measures found that profitability ratios 
(e.g., cash flow/total liabilities) and 
leverage ratios (i.e., total liabilities/net 
worth) were particularly good at 
discriminating between bankrupt and 
non-bankrupt firms. For financial tests 
based on a single profitability ratio or a 
single leverage ratio, the difference 
between the percentage of 
environmental obligations covered by 
non-bankrupt firms (defined as “A," or 
availability), and the percentage 
covered by bankrupt firms (defined as 
“M,” or misprediction), was about 30 
percent. A large number of the 
“dominant” financial tests identified in 
the next step of the analysis consisted of 
a combination of one profitability ratio 
and one leverage ratio. All of the most 
cost-effective financial test alternatives 
identified in the last step of the analysis 
required firms to pass either a 
profitability ratio or a leverage ratio (the 
required thresholds for each ratio were 
different for different tests).

In contrast to the results for the 
profitability and the leverage ratios, the 
liquidity ratios (i.e., current assets/ 
current liabilities and net working 
capital/total assets) were particularly 
poor discriminators between bankrupt 
and non-bankrupt firms. In some cases, 
financial tests consisting of a single 
liquidity ratio allowed bankrupt firms to 
cover a larger percentage of 
environmental obligations than non- 
bankrupt firms. This result may reflect 
the fact that firms will often liquidate 
assets to meet their pressing cash 
obligations in the years just prior to 
entering bankruptcy or may reflect 
attempts to reschedule short-term 
obligations over longer periods. An 
anaylsis of the bankrupt firm sample 
showed that liquidity measures in 
general rose over the three-year period 
prior to bankruptcy. Therefore, liquidity 
ratios were not included in alternative 
financial test configurations.

The Agency’s analysis of multiples 
and additive requirements showed that 
the multiples for net worth and net 
working capital and the net worth 
additive requirement did not 
discriminate very well between 
bankrupt and non-bankrupt firms (i.e., 
there was little difference in the 
percentage of obligations covered by 
viable and bankrupt firms passing the 
requirement). However, these 
requirements are not intended to be 
bankruptcy predictors but rather are

designed to ensure that a large 
environmental obligation will not itself 
cause bankruptcy. Therefore, each of the 
potential multiples and additive 
requirements initially analyzed were 
incorporated into the alternative 
financial test configurations.

The various profitability and leverage 
ratios that performed well at 
distinguishing between bankrupt and 
non-bankrupt firms combined to form 
alternative financial tests. In addition, a 
variety of possible multiple and additive 
requirements for net worth were also 
added to each combination of financial 
ratios. This process led to the 
development of over 500 alternative 
financial tests to be evaluated against 
the samples of bankrupt and non- 
bankrupt firms.

Analysis of Alternative Financial 
Tests. The set of candidate financial 
tests, similar to the set of individual 
financial measures, were evaluated 
against the bankrupt and non-bankrupt 
firm samples in terms of their ability to 
pass non-bankrupt firms capable of 
meeting their financial assurance 
obligations (availability or “A”) and 
their ability to screen out bankrupt firms 
that would enter bankruptcy without the 
means to meet those obligations 
(misprediction or "M”). In general the 
alternative tests, which were 
combinations of the individual measures 
previously analyzed, performed better at 
discriminating between bankrupt and 
viable firms that the individual 
measures alone. Thus, the Agency 
focused on these combination tests for 
further analysis.

Establish Set of “B est” Tests. As 
discussed earlier, there is a fundamental 
trade-off between the availability and 
misprediction performance measures.
No test allows every viable firm to pass 
the test and at the same time screens out 
all future bankrupt firms from using the 
test prior to bankruptcy. As in 1981, the 
Agency narrowed the set of potential 
tests by selecting a group of “dominant” 
tests, i.e., tests with the highest ability to 
pass non-bankrupt firms for given levels 
of bankruptcy misprediction. A separate 
group of dominant tests was selected for 
both closure/post-closure care and for 
liability coverage.

c. Evaluate Test Based on a Least- 
Cost Criterion. As in the 1981 analysis, 
the Agency calculated the public and 
private costs of each “dominant” test 
selected in the previous step. Consistent 
with earlier analyses, the Agency 
defined public costs as the costs to the 
public sector of paying for financial 
assurance obligations for firms that pass 
the test but later go bankrupt without 
funding their obligations, and private
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costs as the cost to viable firms of 
obtaining alternative financial 
assurance mechanisms when they 
cannot pass the test. The amount of 
public and private costs associated with 
a particular test depends on the test’s 
performance in terms of its availability 
to viable firms and its ability to screen 
out bankrupt firms. The higher the 
availability of a test to viable firms, the 
lower the private costs because fewer 
firms must pay the costs of obtaining 
alternate financial assurance. 
Conversely, the better the test is at 
screening out bankrupt firms from using 
the test, the lower the public costs 
because fewer firms will leave unfunded 
obligations after bankruptcy.

The Agency calculated these costs for 
each candidate test and selected the 
lowest-cost tests that best satisfied 
Agency policy considerations for further 
analysis. In contrast to the 1981 
analysis, in which the lowest-total-cost 
test was selected for promulgation, the 
Agency chose in the 1989 analysis to 
identify a set of low-cost tests and select 
a test from that group based on policy 
considerations. This approach was used 
because several tests had very similar 
total costs but different balances 
between public and private costs. Using 
this modified cost-effectiveness 
approach, the Agency could consider the 
balance of public and private costs 
among tests of approximately equal 
total costs. The Agency solicits 
comment on this approach.

While the methodology used to 
calculate public and private costs was 
consistent with the 1981 analysis, the 
Agency had significantly better data 
available for the current analysis. For 
example, more recent data on firm 
failure rates were used to estimate the 
likelihood that a firm passing the 
financial test would later go bankrupt 
and leave unfunded obligations (i.e., 
public costs). The Agency has also 
compiled better data on the costs of 
other financial assurance mechanisms 
which are the basis for estimating the 
costs to firms of obtaining alternate 
assurance if they are unable to pass the 
financial test (i.e., private costs).

The calculation of costs was also 
enhanced by basing the A and M 
performance measures on the 
percentage of obligations (i.e., the 
percentage of closure/post-closure costs 
or required liability coverage) covered 
by a financial test rather than the 
percentage of firms able to pass the 
financial test for their total financial 
assurance obligations. Because the 
Agency had better data available on the 
costs of closure and post-closure care 
and had specific information on facility

ownership, it could compare the total 
amount of financial responsibility 
required for each firm with that firm’s 
capacity to pass a financial test for that 
specified amount. If the firm could not 
pass the test for the entire amount, then 
the Agency calculated the percentage of 
the financial assurance requirements 
that could be covered Using the test. In 
contrast, because of the lack of data on 
costs and facility ownership, the 1981 
analysis assumed that all firms faced 
similar costs and either covered all or 
none of their obligations with the 
financial test.

Calculating costs covered by a 
financial test as a percent of total 
financial responsibility required 
improves the calculation of total costs 
for two major reasons: (1) The approach 
accounts for the differences among firms 
in terms of their impact on total public 
and private costs: and (2) the approach 
accounts for the combinations of 
financial assurance mechanisms that 
firms are allowed to use in providing 
coverage of obligations.

First, if a viable firm is unable to pass 
the financial test, the annual cost of 
obtaining an alternate financial 
assurance mechanism is equal to a 
percentage of the amount of financial 
assurance obligations covered by the 
mechanism. For example, the annual 
cost of a letter of credit may equal 1.5 
percent of the closure cost estimate for 
which assurance is provided. If the firm 
faces substantial financial assurance 
obligations (e.g., it owns several 
disposal facilities with high closure and 
post-closure costs) and cannot pass the 
financial test, then private costs are 
increased by a much greater amount 
than if a viable firm with only limited 
obligations (e.g., a firm with one small 
facility) cannot pass the test. Similarly, 
if a firm facing substantial financial 
assurance obligations goes bankrupt 
after using the financial test, the public 
costs will be much greater than if a firm 
with minimal obligations goes bankrupt. 
By counting availability and 
misprediction in terms of the percentage 
of obligations facing firms that can be 
covered using the financial test, the 
relative impact of a viable firm’s 
inability to pass the test (which results 
in private costs) or of a bankrupt firm’s 
ability to pass the test (which results in 
public costs) is incorporated into the 
cost analysis. Second, a dollar-based 
measure of availability and 
misprediction also allowed the Agency’s 
analysis to reflect the fact that financial 
assurance regulations allow firms to 
combine the financial test with other 
financial assurance mechanisms. In the 
Case of closure and post-closure care,

the regulations allow firms to use the 
financial test to cover the obligations of 
some facilities, and use other 
mechanisms to cover the obligations of 
other facilities. In the case of liability 
coverage, regulations explicitly allow 
firms to use the financial test to cover as 
much of their liability requirements as 
possible, and use other mechanisms to 
cover the remainder of their liability 
requirements. Because the financial test 
can be combined with other 
mechanisms in many cases, and because 
the financial test is likely to be at least- 
cost financial assurance mechanism, the 
Agency assumed that all firms will use 
the financial test to cover as much of 
their financial assurance obligations as 
possible and then cover remaining 
obligations with other mechanisms. For 
example, if a firm can satisfy the 
financial test requirements sufficiently 
to cover 70 percent of its closure, post
closure care and liability coverage 
obligations, then the Agency assumed 
that the firm would obtain alternate 
financial assurance mechanisms to 
cover the remaining 30 percent of its 
obligations.
C. Section-by-Section Analysis o f 
Proposed Financial Test Revisions
1. Summary of Proposed Revisions

The Agency is proposing regulatory 
language that would allow an owner or 
operator to satisfy the financial 
assurance requirements for closure and 
post-closure care by meeting either of 
the following sets of criteria:
Alternative I

(A) One of the following two ratios:
(1) a ratio of total liabilities to net 

worth less than 1.5; or
(2) a ratio of cash flow (net income 

plus depreciation, depletion, and 
amortization) minus $10 million to total 
liabilities greater than 0.1; and

(B) Tangible net worth of at least $10 
million plus the sum of all financial 
assurance obligations covered by the 
financial test (i.e., $10 million plus 
current closure and post-closure care 
cost estimates covered by the test); and

(C) Assets in the United States 
amounting to at least 90 percent of total 
assets or at least six times the sum of 
the current closure and post-closure care 
cost estimates.
Alternative II

(A) A current rating for the owner or 
operator’s most recent bond issuance of 
AAA, AA, A, or BBB as issued by 
Standard and Poor’s or Aaa, Aa, A, or 
Baa as issued by Moody’s; and

(B) Tangible net worth greater than 
the sum of the current closure and post-
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closure cost estimates and any other 
obligation covered by the financial test 
plus $10 million; and 

-(C) Assets in the United States 
amounting to at least 90 percent of total 
assets or at least six times the sum of 
the current closure and post-closure care 
cost estimates and any other obligations 
covered by the financial test.

The Agency is also proposing 
regulatory language that would allow an 
owner or operator to satisfy the 
financial assurance requirements for 
liability coverage by demonstrating that 
he meets the following criteria;
Alternative I

(A) Tangible net worth of at least $10 
million plus the sum of liability coverage 
requirements; and

(B) Assets in the United States 
amounting to at least 90 percent of total 
assets or at least six times the amount of 
aggregate liability coverage to be 
demonstrated.
Alternative II

(A) A current rating for the owner or 
operator’s most recent bond issuance of 
AAA, AA, A, or BBB as issued by 
Standard and Poor’s or Aaa, Aa, A, or 
Baa as issued by Moody’s; and

(B) Tangible net worth of at least $10 
million plus the sum of liability coverage 
requirements; and

(G) Assets in the United States 
amounting to at least 90 percent of total 
assets or at least six times the amount of 
aggregate liability coverage to be 
demonstrated.

It should be noted that both proposed 
revised tests retain the requirement that 
the owner or operator have assets in the 
United States amounting to at least 90 
percent of total assets or at least six 
times the sum of the current closure and 
post-closure cost estimates. This 
provision serves to ensure that assets 
are available within the United States in 
the event that either the United States or 
a State seeks assets to such assets to 
carry out the assured task. Because this 
requirement serves a purpose other than 
prediction of financial condition, the 
Agency is not revising this provision as 
part of its amendments to the financial 
tests.

2. Financial Test for Closure and Post- 
Closure Care

The financial test for closure and 
post-clostire care comprises a minimum 
net worth requirement and a set of 
financial ratios. These are discussed 
below.

Minimum Net Worth Requirements. 
The current financial test requires firms 
to have over $10 million in tangible net 
wprth. This cutoff was established 
because data available to the Agency in 
1981 indicated that firms with less than 
$10 million in net worth were more 
likely to go bankrupt than were firms 
with more than $10 million in net worth. 
Moreover, it was assumed that a $10 
million minimum net worth requirement 
would help to ensure that the costs of 
closure, post-closure care, and liability 
judgments would not themselves cause 
TSDF owners to go into bankruptcy. In 
addition to the ordinary business 
misfortunes that lead to bankruptcy, the 
expense of meeting the costs of closure, 
post-closure care, and third party 
liabilities could drive small TSDF 
owners into bankruptcy if they fail to 
plan for these obligations.

The Agency reevaluated the validity 
of this assumption and is proposing to 
retain the $10 million minimum net 
worth requirement. The Agency 
continues to believe that the failure rate 
for TSDF owners with less than $10 
million in net worth could be 
substantially higher than for larger 
firms. An analysis of a sample of RCRA 
bankrupt firms showed that firms with 
less than $10 million in net worth failed 
four times more frequently than firms 
with greater than $10 million in net 
worth. The Agency also is concerned to 
ensure that the costs of closure and 
postrdosure care and liability 
judgments, which could result in costs of 
millions of dollars, do not themselves 
cause smaller firms to go bankrupt. In 
order to avoid the potential for 
increased public costs due to smaller 
firms going bankrupt and leaving 
unfunded environmental obligations, the 
Agency is proposing to limit eligibility 
for the financial test to firms with 
greater than $10 million in net worth.

The Agency does not believe that 
making the test available to firms with 
less than $10 million in net worth would 
significantly reduce the costs of

financial responsibility to the regulated 
community. Although allowing firms 
with less than $10 million in net worth to 
use the test would reduce the private 
costs of obtaining alternate mechanisms, 
the Agency believes that these savings 
would be largely offset by the costs of 
audits required to use the financial test. 
The reporting requirements of the 
financial test require that firms have 
audited financial statements. Most 
TSDF owners with less than $10 million 
are privately-held firms that are not 
required by the SEC to have audited 
statements. The Agency estimates that 
the costs of obtaining audits would 
represent over 50 percent of the savings 
to firms with less than $10 million in net 
worth of using the financial test.

The Agency considered raising the 
minimum net worth requirement to $20 
million in net worth because data on 
average failure rates for all 
manufacturing firms suggested that firms 
with less than $20 million in net worth 
had a significantly higher failure rate 
than those with greater than $20 million. 
The Agency, however, rejected this 
option. The Agency analyzed the public 
and private costs associated with a $20 
million in net worth requirement and 
concluded that the savings in public 
costs of such a requirement (i.e., the 
savings due to a réduction in the number 
of firms using the test that later would 
go bankrupt) would not offset the 
additional costs to the regulated 
community (i.e., the private costs) of 
obtaining alternative financial 
assurance mechanisms.

Ratios and Multiple/Additive 
Requirements. As discussed in section 
III, the best financial ratios (i.e., those 
that discriminated relatively well 
between viable and bankrupt firms) 
were combined with a series of possible 
multiple and additive requirements for 
net worth and net working capital to 
form over 500 alternative tests for 
further analysis. These tests were then 
evaluated against the samples of viable 
and bankrupt firms in terms of 
availability (A) and misprediction (M) 
(as defined above). Those tests that 
proved “dominant,” or better performing 
than other tests, were further evaluated 
in terms of their public and private 
costs. The best tests according to the 
cost evaluation were then selected for 
today’s proposal.

Exhibit 1.—Results of Alternative Financial Tests for Closure and Post-Closure Carë

Test Test requirements Private costs ($ 
thousands)

Public costs ($ 
thousands)

Total costs ($ 
thousands)

C/PC-94......:......... Net Worth of at least $10 M illion....................... ............................................................... $2,868 $15,408 $18,277
Pass Either of Two Ratios:
—Cashflow — (0.66 X FR) /  Total Liabilities >  0.05 or
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Exhibit 1.—Results of Alternative Financial Tests for Closure and Post-Closure Care—Continued

Test Test requirements Private costs ($ 
thousands)

Public costs ($ 
thousands)

Total costs ($ 
thousands)

C/PG-902..............

—Total Liabilities /  Net Worth <  2.5
Net Worth at least 1 X Closure and Post-Closure Care Cost Estimate
Net Worth of at least $10 Million Plus Net Worth in the amount of Closure and Post- 12,075 6,898 18,972

Current Test...........

Closure Care Cost Estimate.
Pass Either of Two Ratios:
—Cashflow — $10 Million /  Total Liabilities >  0.10 or 
—Total Liabilities /  Net Worth <  1.5
N et W orth o f a t least $ 1 0  Million......... ................................................................... 21,828 9,752 31,580
Pass Two of Three Ratios:
—Cashflow /  Total Liabilities >  0.10 
—Total Liabilities /  Net Worth <  2.0 
—Current Assets /  Current Liabilities > 1 .5
Both Net Worth and Net Working Capital at least 6 X Closure and Post-Closure Care 

Cost Estimate

Exhibit 1 presents total public and 
private costs of the top two tests for 
closure and post-closure care in 
comparison to the current test. These 
tests each have a cash flow ratio, a total 
liabilities to net worth ratio, and a $10 
million in net worth requirement. In 
addition, Test 94 has a net worth 
multiple requirement of one (i.e., a firm 
must have net worth of one times the 
closure/post-closure cost estimate), and 
Test 902 has a net worth additive 
requirement of one (i.e., a firm must 
have net worth at least equal to the 
closure/post-closure cost estimate in 
addition to $10 million in net worth).
The Agency believes that there are 
advantages to both Test 94 and Test 902.

Test 94 was the lowest-cost test 
analyzed. However, the test includes a 
tax rate adjustment in the cash flow 
ratio which may change over time, thus 
making it a more difficult test to 
implement and verify. (The estimate 
shown in Exhibit 1 is that all firms are 
subject to a 34 percent corporate tax 
rate). In addition, the Agency is 
concerned that a test with a net worth 
multiple of one does not provide 
sufficient assurance that a firm will 
have adequate funds to cover closure 
and post-closure care activities when 
they are required. Allowing a firm to use 
the financial test to cover obligations 
equal to the net worth of the firm could 
result in the firm going bankrupt if it 
were forced to pay for the costs of 
closure and post-closure care earlier 
than expected. Because the results of the 
Agency’s analysis do not account for

these unforseen bankruptcies, the 
estimates of public costs in Exhibit 1 
may be underestimated.

Test 902 was the second most cost- 
effective test, with private costs of $12.1 
million and public costs of $6.9 million 
for a total cost of about $19 million. Test 
902 also has substantially lower total 
costs than the current test, which has 
costs of over $31 million.

The Agency prefers Test 902 for 
several reasons. First, the test requires a 
cash flow ratio adjusted by $10 million 
rather than by a tax adjusted cost 
estimate, which will be much easier to 
verify. Second, the test includes a net 
worth additive requirement of one 
instead of the multiple requirement of 
one used in Test 94. The net worth 
additive requirement would ensure that 
a firm has net worth sufficient to cover 
its financial assurance obligations and 
has an additional $10 million in net 
worth to cover other debts and 
obligations as necessary.

Third, Test 902 has a different balance 
of public and private costs than Test 94. 
Because it is less available to firms, it 
has higher private costs than Test 94. 
However, the substantial improvement 
in bankruptcy screening (lower 
misprediction, or “M”) leads to far lower 
public costs than Test 94, so that the 
total costs are close to the total costs of 
Test 94. The Agency has developed 
proposed language that reflects this 
balance of public and private costs 
because it believes that public costs 
may be understated by the calculations 
shown. The calculations assume that

public costs for closure and post-closure 
care activities for a given facility will 
equal the estimated private cost for 
these activities. In the time it takes to 
address closure and post-closure care 
activities using public funds, the costs of 
those activities may be significantly 
higher than if they were addressed 
immediately by the firm responsible for 
the activities. Furthermore, selection of 
a test that results in lower public costs 
in consistent with the Agency’s position 
that it is equitable to make the party 
who creates the environmental 
obligation pay for it. Test 902 results in 
lower public costs than Test 94, and is 
one of the most cost-effective tests 
examined by the Agency.

The Agency has developed proposed 
regulatory language for Test 902 but, in 
light of the fact that Test 94 is the lowest 
cost test, the Agency solicits comment 
on both Test 94 and 902. If, after 
evaluating public comment, the Agency 
decides that the benefit of Test 94 
(lowest cost test) outweighs the benefits 
of Test 902 described above, the Agency 
will develop regulatory language for 
Test 94 in the final rule.
3. Financial Test for Liability Coverage

The Agency analyzed alternative tests 
for liability coverage using the same set 
of alternative tests as in the analysis for 
alternative test for closure and post
closure care. As discussed earlier, the 
analysis shows different results than the 
analysis for closure and post-closure 
care because the public and private 
costs for liabilty coverage are different 
than for closure and post-closure care.

Exhibit 2.—Results of Alternative Financial Tests for Liability Coverage

Test Test requirements Private costs ($ 
thousands)

Public costs ($ 
thousands)

Total costs ($ 
thousands)

L-37....................... Net Worth of at least $10 M illion....................................... ............. ......... $389 $2,943 $3,331

L-43.......................
Net Worth of 1 x  Liability Coverage Requirement
Net Worth of a least $10 Million Plus Net Worth in the amount of the Liability 

Coverage Requirement
7,107 2,659 9,767
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Exhibit 2.—Results of Alternative Financial Tests for Liability Coverage—Continued

Test Test requirements Private costs ($ 
thousands)

Public costs ($ 
thousands)

Total costs ($ 
thousands)

Current Test........... Net Worth of at least $10 Million......1............................................................................... 30,698 2,080 32.779
Both Net Worth and Net Working Capital at least 6 x Liability Coverage Requirement

Exhibit 2 shows the total public and 
private costs of two of the top ten 
financial tests for liability coverage. The 
least-cost test, Test 37, is very easy to 
pass. It requires an owner or operator to 
have $10 million in net worth and to 
have net worth one times the liability 
coverage requirement (the net worth of a 
firm can be applied to both requirements 
simultaneously). The test has very low 
private costs because almost every firm 
with over $10 million in net worth can 
pass it. At the same time, although every 
bankrupt firm in the Agency’s sample of 
firms can pass the test, the public costs 
of the test are relatively low. Because 
public costs for third party liability 
judgments are not incurred unless a firm 
goes bankrupt and faces a liability 
judgment, which are both low 
probability events, public costs of the 
alternative tests are relatively low.

The Agency, however, does not prefer 
Test 37 because, as discussed in the 
previous section, tests with net worth 
multiples of one may actually lead to 
more substantial public costs than 
shown in the calculations because a 
liability obligation itself may cause 
bankruptcy. While the probability of a

liability judgment facing a bankrupt firm 
is low, the potential amount of one 
incident could be in the millions of 
dollars, causing a firm with low net 
worth (i.e., $10 million) to declare 
bankruptcy. In such a case, the public 
costs could be much higher than the $2.9 
million shown for Test 37 in Exhibit 2. 
While the Agency recognizes that the 
nature of liability coverage may dictate 
an easier test than for closure and post
closure care, the Agency is mandated to 
protect human health and the 
environment, and thus prefers a test that 
is less likely to risk a failure to address 
significant compensation of third parties 
in a timely manner.

Thus, the Agency prefers Test 43, a 
net worth additive requirement of one. 
This test, like Test 37, is a minimal 
requirement with no ratios. It has high 
availability to viable firms (about 95 
percent of obligations covered) and thus 
much lower private costs than the 
current test (which has private costs of 
over $30 million). Test 43 also provides 
assurance that a firm passing the test 
will have a sufficient cushion of net 
worth to prevent a liability obligation 
from causing bankruptcy, thus it is more

reliable at controlling public costs than 
Test 37.

However, in light of the fact that Test 
37 is the lowest cost test, the Agency 
solicits comment on both Test 37 and 
Test 43. The Agency has developed 
proposed regulatory language for Test 
43. If, after evaluating public comment, 
the Agency decides that the benefit of 
Test 37 (lowest cost test) outweighs the 
benefits of Test 43 described above, the 
Agency will develop regulatory 
language for Test 37 in the final rule.
4. Financial Test for Closure, Post- 
Closure Care, and Liability Coverage

The Agency also analyzed alternative 
tests for use in providing financial 
assurance for the combination of 
closure, post-closure care, and liability 
coverage. Under the current regulations, 
firms are required to pass the financial 
test for closure and post-closure care in 
order to provide coverage for the 
combination of closure, post-closure 
care, and liability coverage. The Agency 
examined alternative tests for the 
combined obligations to determine 
whether this approach is still 
appropriate.

Exhibit 3.—Results of Alternative Financial Tests for Closure/Post Closure Care After Providing Liability
Coverage

Test Test requirements Private costs ($ 
thousands)

Public costs ($ 
thousands)

Total costs ($ 
thousands)

C/PC-902.............. Net Worth of at least $10 Million Plus Net Worth in the amount of Closure, Post- 
Closure Care, and Liability Cost Estimate.

Pass Either of Two Ratios:
—Cashflow — $10 Million/Total Liabilities >  0.10 or 
—Total Liabilities/Net Worth <1 .5

$13,052 $4,181 $17,233

C/PC-95 ......... Net Worth of at least $10 Million........................................... 11,223 7,218 18,441

Current Test...........

Pass Either of Two Ratios:
—Cashflow — (0.66 x FR)/Total Liabilities >  0.10 or 
—Total Liabilities/Net Worth < 1 .5  
Net Worth at least 1 x Closure 
Post-Closure Care, and Liability Cost Estimates
Net Worth of at least $10 Million........................................... .......... 27,368 8,889 36,257
Pass Two of Three Ratios:
—Cashflow/Total Liabilities >  0.10 
—Total Liabilities/Net Worth <  2.0 
—Current Assets/Current Liabilities > 1 .5
Both Net Worth and Net Working Capital at least 6 x Closure, Post-Closure Care, 

and Liability Cost Estimate

Exhibit 3 shows the total public and 
private costs of the two lowest cost 
financial tests for the combined 
obligations. The lowest cost test, Test 
902, is the same test as the one preferred

by the Agency for closure and post
closure care only. This test requires a 
firm to pass either a cash flow ratio or a 
leverage ratio, and to have net worth at 
least equal to the total cost estimates for

closure and post-closure care and the 
liability coverage requirement, in 
addition to $10 million in net worth (an 
additive requirement). Test 95, the 
second lowest cost test, requires a firm
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to pass either a cash flow ratio or a 
leverage ratio, and to have net worth of 
one times the total cost estimates for 
closure and post-closure care and the 
liability coverage requirement (a 
multiple requirement).

The Agency prefers Test 902 for firms 
using the test to cover the combination 
of closurevpost-closure, and liability 
coverage. This test was the lowest cost 
test when the combined obligations 
were imposed on sample firms. It is also 
consistent with the Agency’s current 
approach of requiring the closure/post- 
closure requirements to be passed for 
firms using the test for the combination 
of obligations. Finally, unlike Test 95, 
Test 902 imposes the net worth additive 
requirement and thus protects against 
the potential for increased public costs 
that may result from a closure, post- 
cloSure, or liability obligation causing 
bankruptcy. The Agency requests 
comment on its proposed decision to 
adopt Test 902 for firms using the test to 
cover the combination of closure, post
closure, and liability coverage.

The Agency has developed proposed 
regulatory language for Test 902 but also 
solicits comment on Test 95. If, after 
evaluating public comment, the Agency 
decides to adopt Test 95, the Agency 
will develop regulatory language for 
Test 95 in the final rule.

Commenters should note that the 
current financial tests for closure and 
post-closure, third party liability, and 
combined coverage are consistent in 
approach in that they all have a 
minimum net worth additive 
requirement. The Agency believes that a 
consistent approach among the three 
tests is desirable and assists in- 
implementation, thus, the Agency seeks 
to adopt revised tests with a consistent 
approach as well. Commenters should 
consider consistency in approach when 
evaluating the proposed financial tests 
described above.
5. Bond Rating Alternative

The Agency is proposing to include a 
bond rating alternative in the revised 
financial tests for closure and post
closure and for liability coverage. As 
discussed in section,III.B.l.(e) of this 
preamble, when the Agency developed 
the current financial tests in 1981, it 
included a bond rating alternative 
because it found that the net working 
capital requirements of the tests 
discriminated against electric utilities. 
The Agency believed that an investment 
grade bond rating was a good 
demonstration of financial strength' 
because it reflected the expert opinion 
of the bond rating service and the 
financial community. The Agency also 
believed that allowing a bond rating

alternative would enhance the 
availability of the financial test to 
financially sound firms with unusual 
characteristics while ensuring that firms 
passing the requirement have sufficient 
financial strength to fund the potential 
costs of closure and post-closure and 
third party liability.

As a result of the revisions to the 
financial tests that are proposed today, 
the Agency believes there is less need 
for a bond rating alternative than there 
was in 1981. However, bond ratings 
reflect the expert opinion of bond rating 
services, which are organizations that 
have established credibility in the 
financial community for their 
predictions. And, the Agency believes 
that investment grade bond ratings are a 
good demonstration of financial 
strength. Absent a compelling indication 
that bond ratings have permitted 
inappropriate companies to pass the 
financial test, the Agency does not 
believe it should eliminate a market- 
oriented option currently available to 
the regulated community.

As part of the bond rating alternative 
proposed today, the Agency is also 
proposing to eliminate the requirement 
for having net worth equal to six times 
the amount assured and replacing this 
requirement with a $10 million additive 
requirement. The Agency believes that 
this change is supported by the analysis 
provided in connection with other 
revisions to the ratio-based financial 
test.

The Agency solicits comment on its 
proposal to include bond rating 
altenatives in the financial tests for 
closure and post-closure and for liability 
coverage.
6. Integration with Other Programs and 
Conforming Changes

Integration with Other Programs. The 
Agency has a number of financial 
responsibility programs in place that 
allow an owner or operator to use a 
financial test as a way to demonstrate 
financial responsibility. In order for the 
subtitle C financial test to effectively 
ensure that an owner or operator will 
not go bankrupt without fulfilling his 
closure/post-closure or liability 
coverage obligations, the financial 
strength of the firm must be sufficient to 
cover all of its obligations, including 
routine business expenditures and 
environmental obligations under all 
Agency programs. If the financial test 
criteria do not require a firm to account 
for all financial-assurance obligations 
under all programs, a firm could use the 
same financial measures to demonstrate 
financial strength for multiple programs, 
which could undermine the 
effectiveness of the test. For example, if

a firm is subject to financial 
responsibility requirements under both 
subtitle C and the Underground 
Injection Control (UIC) program and 
uses the financial test to demonstrate 
financial responsibility for each program 
separately, the firm would be 
demonstrating only that it could afford 
the obligations of each program 
independently. However, if the firm 
incurred costs to cover closure of a UIC 
well, its financial position could 
deteriorate to the extent that it could not 
afford any subtitle C costs despite its 
ability to pass the test for those costs 
alone.

The current subtitle C financial test 
requirements require owners or 
operators to account for both the 
subtitle C obligations being covered by 
the financial test and plugging and 
abandonment costs associated with 
Class I UIC wells that are covered by 
the financial test allowed under 40 CFR 
part 144. Since the promulgation of the 
current subtitle C financial test, the 
Agency has adopted additional financial 
assurance requirements applicable to 
the costs of closure of PCB commercial 
storage facilities under 40 CFR part 761, 
and corrective action and third-party 
liability coverage for underground 
petroleum storage tanks under 40 CFR 
part 280. All of these programs included 
a financial test as an allowable financial 
assurance mechanism.

The Agency continues to believe that 
the effectiveness of the subtitle C 
financial test could be jeopardized if the 
obligations of other financial assurance 
programs are not incorporated into the, 
requirements of the subtitle C financial 
test. Thus, the Agency is proposing to 
require that a firm using the financial 
test for subtitle C closure, post-closure 
care, or liability coverage must account 
for all obligations also covered by a 
financial test under parts 144, 280, and/ 
or 761. Specifically, a firm using the 
subtitle C financial test must have net 
worth of $10 million plus net worth in 
the amount of the subtitle C closure, 
post-closure, and liability obligations 
being covered, and net worth in the 
amount of any obligations being covered 
by a financial test, including those under 
parts 144, 280, and/or 761.

Conforming Changes. As noted above, 
the Agency has promulgated financial 
responsibility requirements under 40 
CFR part 144 for Class I hazardous 
waste underground injection facilities, 
part 280 for underground storage tanks, 
and part 761 for PCB commercial storage 
facilities, all of which include a financial 
test similar or identical to the one 
included under RCRA subtitle C.
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The financial assurance requirements 

for owners and operators of 
underground petroleum storage tanks 
under 40 CFR part 280 allow the use of a 
financial test for providing financial 
assurance for the costs of corrective 
action and third party liability coverage. 
The financial test in part 280 includes 
two alternative sets of financial criteria 
that may be used. The second 
alternative {§ 280.95(c)(1)) allows an 
owner or operator to satisfy the subtitle 
C financial test for liability coverage 
(§ 264.147(f)(1)). As a result of this rule, 
owners and operators of underground 
storage tanks wishing to use the 
§ 280.95(c)(1) alternative to demonstrate 
third-party liability coverage would 
have to meet the requirements of the 
revised § 264.147(f)(1).

40 CFR part 761 requires that 
commercial storers of PCB wastes 
demonstrate financial responsibility for 
the costs of closure either by obtaining 
specific financial assurance mechanisms 
(e.g., trust funds, letters of credit) that 
will ensure that funds will be available 
to cover the costs of closure, or by 
passing a specified financial test. These 
provisions are found in 40 CFR part 
761.65 (f) and (g). The financial 
assurance mechanisms in the PCB 
notification and manifesting rule are 
essentially the same as those allowed in 
40 CFR parts 264 and 265 governing 
hazardous waste TSDFs. The 
regulations in 40 CFR part 761, in fact, 
incorporate sections of part 264 by 
reference, including § 264.143(f) which 
covers the provisions of the subtitle C 
financial test. Therefore, to the extent 
that today’s proposed revisions to parts 
264 or 265 modify the requirements that 
are incorporated by reference in part 
761, those modifications would apply 
with equal force and effect to PCB 
commercial storage facilities subject to 
40 CFR 761.65 (f) and (g).

The Agency is not proposing changes 
to the financial test requirements under 
40 CFR part 144 regarding Class I 
underground injection facilities. The 
Agency is still assessing the 
applicability of the revised Subtitle C 
corporate financial test upon owners or 
operators of UICs and may propose to 
adopt the revised subtitle C corporate 
financial test at a later date.
7. Combining the Financial Test with 
Other Mechanisms

The current subtitle C financial 
responsibility requirements for closure 
and post-closure care allow owners and 
operators of TSDFs to use the financial 
test or guarantee to cover multiple 
facilities, and to combine the use of the 
financial test with another mechanism 
(or mechanisms) to cover multiple

facilities. However, the regulations 
prohibit combining the financial test or 
guarantee with another mechanism for 
one particular facility. The Agency was 
concerned that if a firm did not have 
sufficient financial strength to cover the 
full amount of closure and post-closure 
care for a facility, there could be a 
greater risk that the firm would go 
bankrupt without fulfilling its 
obligations.

The Agency is proposing to amend 
this requirement to allow owners and 
operators to combine the financial test 
or guarantee with any other mechanism 
for a particular facility.

The Agency does not believe that 
combining the financial test or 
guarantee with another mechanism to 
demonstrate financial assurance being 
provided by the firm. In designing a 
financial test, the objective is to ensure 
that a firm has sufficient financial 
strength to cover the amount of financial 
obligations being covered by the test. 
Therefore, allowing an owner or 
operator to use a financial test for part 
of his obligations will not affect the 
effectiveness of the test as long as 
another instrument is used to cover the 
balance of the obligations.

It should be noted, however, that the 
Agency is not proposing to allow the 
combining of a financial test with a 
guarantee or a particular facility. The 
Agency believes that where the 
financial test is the only mechanism 
relied on to cover the costs of closure or 
post-closure, either by the owner or 
operator itself or the guarantor, one or 
the other should have the requisite 
financial strength to guarantee those 
costs for the entire facility.
IV. Amendments to the September 1, 
1988 Rule Regarding Third Party 
Liability Coverage
A. Background

On September 1,1988, the Agency 
issued a final rule that expanded the 
instruments available to owners and 
operators to demonstrate financial 
responsibility for third party liability, 
(see 53 FR 33938). Prior to the September 
1,1988 rule, the RCRA regulations at 40 
CFR 264.147 allowed the use of a 
financial test or a parent corporate 
guarantee for third party liability 
assurance; the Agency, in that 
rulemaking, expanded the options to 
include the letter of credit, surety bond, 
trust fund, and non-parent corporate 
guarantee. The September 1,1988 
rulemaking also established in 
§§ 264.147 and 265.145 a claims 
reporting requirement for third-party 
claims.

Chemical Waste Management, Inc. 
(CWM) challenged several provisions of 
the September 1,1988 rulemaking, in 
particular, several provisions related to 
the letter of credit and the claims 
reporting requirement. On February 23, 
1990 the parties entered into a Joint 
Stipulation of Settlement in which the 
Agency agreed to: (1) Revise the claims 
reporting requirement of § § 264.147 and
265.147 to clarify the type of claims that 
must be reported; (2) amend § 264.151(k) 
to authorize the creation of a standby 
trust fund for owners and operators who 
obtain letters of credit to demonstrate 
liability coverage; and (3) issue a 
correction to § § 264.147(a)(2) and 
265.147(a)(2) to insert a reference to the 
financial test. In accordance with the 
February 23 settlement agreement, this 
notice proposes changes to the claims 
reporting requirement of § § 264.147 and
265.147 and the use of a standby trust 
fund under § 264.151(k). The technical 
correction to § § 264.147(a)(2) and 
265.147(a)(2) can be found in a 
correction notice published elsewhere in 
today’s issue.

In addition to the changes resulting 
from the settlement agreement, the 
Agency is proposing to amend 
§§ 264.147(f)(6) and 265.147(f)(6) to 
expand the instruments available to 
owners and operators that no longer 
meet the requirements of the financial 
test for liability coverage.
B. Claims Reporting Requirement

As is discussed above, the September 
1,1988 rule established in § § 264.147 
and 265.147 a requirement that owners 
and operators report, in writing, to the 
Regional Administrator whenever: (1) A 
claim for bodily injury or property 
damages caused by the operation of a 
hazardous waste management facility is 
made against the owner, operator, or 
instrument providing financial 
assurance for liability coverage; and (2) 
the amount of financial assurance for 
liability coverage is reduced. In its 
complaint filed in response to the 
September 1,1988 rulemaking, CWM 
challenged that the claims reporting 
requirement, as worded, was overly 
broad and thereby unduly burdensome. 
CWM pointed out that it required 
reporting of every claim filed against the 
owner or operator, no matter how valid.

This reporting requirement is intended 
to provide the Agency with early 
warning of potential instrument failure 
due to pending claims and to provide the 
Agency with data concerning the 
incidence of third party claims. Today’s 
notice proposes to revise 
§§ 264.147(a)(2), 264.147(b)(2), 
265.147(a)(2), and 265.147(b)(2) to clarify
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that intent and require reporting of third 
party claims only when: (1) A claim 
results in reduction of the amount of an 
instrument: (2) a Certification of Valid 
Claim is entered between the owner or 
operator and third party claimant; or (3) 
when a final court order establishing a 
judgment is issued. The Agency believes 
that this revised reporting requirement 
would allow the Agency to collect the 
information it intended to collect 
without being unduly burdensome.
C. Standby Trust for Owners and 
Operators Who Use a Letter o f Credit to 
Demonstrate Liability Coverage

In establishing the letter of credit as 
an instrument available for third party 
liability coverage, the September 1,1988 
rule required, in § § 264.147(h),
265.147(h), and 264.l51(k), that owners 
or operators using letters of credit 
demonstrate liability coverage to 
designate third-party claimants as 
beneficiaries in the event of a valid 
claim. As promulgated, those provisions 
required the issuer of the letter to 
determine whether a claim is valid and 
should be paid. In accordance with the 
February 23 settlement agreement, 
today’s notice proposes to amend the 
letter of credit requirements 
(§§ 264.147(h) and 265.147(h)) and the 
language of the letter of credit 
mechanism (§ 264.151(k)) to allow for 
the creation of the standby trust fund 
and the designation of an independent 
trustee as beneficiary. As a result of this 
change, the trustee, rather than the 
issuer of the letter of credit, would be 
responsible for distributing funds to the 
claimants when a claim for damages is 
filed against the owner or operator. The 
proposed rule would also add new 
sections in 264.147(1), 265.147(1) and 
264.151(n) relating specifically to the 
requirements and instrument language 
of the standby trust. The Agency 
believes that these revisions would 
make the letter of credit more available 
to owners and operators without 
reducing its integrity.
D. Instruments Available to Owners and 
Operators that no Longer Meet the 
Requirements o f the Financial Test

The Agency is also proposing 
conforming changes to § § 264.147(f)(6) 
and 265.147(f)(6). Those provisions 
currently require owners or operators 
that have been using the financial test to 
assure for third party liability, but no 
longer meet the requirements of the test, 
to obtain insurance. Today’s proposal 
would expand the available instruments 
to allow those owners and operators to 
obtain insurance or a letter of credit, 
surety bond, trust fund, or a guarantee. 
This proposed change is a conforming

change that implements the intent of the 
September 1,1988 rule expanding the 
allowable instruments for third party 
liability coverage.
V. Release from Financial Assurance 
Requirements for Closure

The current RCRA regulations at 
§ |  264.119(b) and 265.119(b) require 
owners and operators to record 
notations on property deeds within 60 
days of certifying closure and submit to 
the Regional Administrator a 
certification that the deed notation has 
been recorded. The deed notation is 
designed to notify potential buyers that 
the land has been used to manage 
hazardous wastes and that its use is 
restricted under 40 CFR subpart G 
regulations.

At the same time, § § 284.143(i) and 
265.143(h) provide that the Regional 
Administrator will release owners and 
operators from financial assurance 
requirements within 60 days of receiving 
certification that final closure has been 
completed in accordance with the 
approved closure plan (unless the 
Regional Administrator has reason to 
believe that final closure has not been 
completed in accordance with the 
approved closure plan). There is 
currently no explicit language stating 
that release from financial assurance 
requirements is conditioned upon a 
demonstration that the owner or 
operator has fully complied with the 
requirements of §§ 264.119(b) and 
265.119(b).

Today’s proposal would explicitly 
require that the owner or operator fully 
comply with any applicable provisions 
of §§ 264.119(b) or 265.119(b) before 
being released from financial assurance 
obligations under current § § 264.143(i) 
and 265.143(h). While this requirement 
would impose no additional regulatory 
burden on owners or operators, the 
Agency believes it would assure prompt 
compliance with § § 264.119(b) and 
265.119(b).
VI. The Expanded Guarantee for 
Demonstrating Financial Assurance for 
Closure and Post-Closure Care

The Agency is proposing in this notice 
to amend the requirements for the 
guarantee for closure and post-closure 
care to allow guarantees to be provided 
by a non-parent firm.

The use of a parent corporate 
guarantee for liability coverage was 
authorized in an interim final rule on 
July 11,1986 (51 FR 5350) and 
promulgated as a final regulation on 
November 18,1987 (52 FR 44314).
Several commenters on the interim final 
rule urged EPA to allow non-parent 
firms to provide guarantees. After

analyzing the validity and enforceability 
of guarantee contracts by non-parent 
firms, the Agency, in the September 1, 
1988 rulemaking discussed in section III 
of this preamble, authorized guarantees 
for third-party liability coverage 
provided by (1) corporate grandparents,
(2) corporate “sibling” firms, and (3) 
firms with a “substantial business 
relationship” with the owner or 
operator. Further discussion of the non
parent guarantee can be found in the 
September 1,1988 rule (53 FR 33938).

Since authorizing the non-parent 
guarantee as an allowable mechanism 
for third party liability coverage, the 
Agency has received many requests to 
extend its use to closure and post
closure Care financial responsibility 
requirements, including the petition 
submitted by NSWMA and discussed 
earlier in this notice. Today’s notice 
proposes a conforming change to 
§§ 264.143, 264.145, 265.143, and 265.145 
to allow the same non-parent guarantee 
for closure and post-closure as is 
currently allowed for third-party 
liability.
VII. Automated Financial Responsibility 
Reporting System

In addition to the regulatory 
provisions proposed today, the Agency 
is considering the development of an 
automated financial responsibility 
reporting system. Using information 
from public databases, such a system 
could perform many activities including 
updating cost estimates for inflation, 
calculating the financial test, and 
verifying that the value of another 
instrument matches the cost estimate. 
Since the system could use public 
databases, it could significantly reduce 
the administrative burden on the 
regulated community as well as on the 
States and the Agency. Such a system 
could also track obligations of multistate 
firms in all states and provide 
comprehensive and consistent 
information about those firms to the 
Agency and the states. The Agency 
today solicits comment on the utility of 
developing an automated financial 
responsibility reporting system.
VIII. State Authorization
A. Applicability o f Rules in Authorized 
States

Under section 3006 of RGRA, EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State (See 40,.(JFR . , 
part 271 for the standards and 
requirements for authorization). 
Following authorization, the Agency 
retains enforcement authority under
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sections 3008, 7003, and 3013 of RCRA, 
although authorized States have primary 
enforcement responsibility.

Prior to the Hazardous and Solid 
Waste Amendments of 1984 (HSWA), a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in a State where the State was 
authorized to permit. When new, more 
stringent Federal requirements were 
promulgated or enacted, the State was 
obligated to enact equivalent authority 
within specified time frames. New 
Federal requirements did not take effect 
in an authorized State until the State 
adopted the requirements as State law.

In contrast, under section 3006(g) of 
RCRA, 42 U.S.C. 6926(g), new 
requirements and prohibitions imposed 
by HSWA take effect in authorized 
States at the same time that they take 
effect in nonaUthorized States. EPA is 
directed to carry out those requirements 
and prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
HSWA-related provisions as State law 
to retain final authorization, the HSWA 
requirements and prohibitions apply in 
authorized States in the interm.
B. Effect of Rule on State Authorizations

Today’s rule proposes standards that 
would not be effective in authorized 
States since the requirements would not 
be imposed pursuant to the HSWA.
Thus, the requirements would be 
applicable only in those States that do 
not have final authorization. In 
authorized States, the requirements 
would not be applicable until the State 
revises its program to adopt equivalent 
requirements under State law.

In general, 40 CFR 271.21(e)(2) 
requires States that have final 
authorization to modify their programs 
to reflect Federal program changes and 
to subsequently submit the 
modifications to EPA for approval. It 
should be noted, however, that 
authorized States are only required to 
modify their programs when EPA 
promulgates Federal standards that are 
more stringent or .broader in scope than 
the existing Federal standards. Section 
3009 of RCRA allows States to impose 
standards more stringent than those in 
the Federal program. For those Federal 
program changes that are less stringent 
or rédute thé scope df the Federal 
program, States are hot required to 
modify their programs (See 40 CFR 
271.l(i)).

Several provisions in today’s 
proposed rule are more stringent than 
the current Federal program. Because 
the Agency believes that today’s 
proposed revisions to the corporate 
financial test at §§ 264.143(f) (1) and (2), 
264.145(f) (1) and (2), 264.147(f) (1), 
265.143(e) (1) and (2), 265.145(e) (1) and
(2), and 265.147(f)(1), and the 
corresponding revisions to the 
instruments at 264.151 (f) and (g), would 
result in a test that would screen 
potentially bankrupt firms more 
effectively than the current test, the 
Agency is classifying those revisions as 
more stringent than the current federal 
program. As a result, an authorized 
State that allows a financial test to 
demonstrate financial responsibility for 
closure and post-closure care or third- 
party liability coverage would have to 
modify its program to adopt this or an 
equivalent test in accordance with the 
deadlines specified in 40 CFR part 271. 
An authorized State that does not allow 
use of a financial test would not be 
required to adopt one as a result of 
today’s proposed rule.

In addition, today’s proposed 
revisions to §§ 2264.119(b)(2), 264.143(i), 
265.119(b)(2), and 265.143(h), which 
provide that release from financial 
responsibility requirements be 
conditioned on compliance with the 
deed notification requirements, are more 
stringent than the current program 
requirements.

40 CFR 271.21(e)(2) requires that 
States that have final authorization must 
modify their programs to reflect more 
stringent Federal program changes and 
must subsequently submit the 
modification to E^A for approval. The 
deadline by which a State must modify 
its program to adopt the more stringent 
provisions of today’s proposed rule will 
be determined by the date of 
promulgation of the final rule in 
accordance with § 271.21(e). This 
deadline can be extended in exceptional 
cases (40 CFR 271.21(e)(3)). Once EPA 
approves the revision, the State 
requirements become subtitle C RCRA 
requirements.

States with authorized RCRA 
programs may already have 
requirements similar to those in today’s 
rule. These State requirements have not 
been assessed against the Federal 
regulations being proposed today to 
determine whether they meet the tests 
for authorization. Thus, a State is not 
authorized to carry out these 
requirements in lieu of the Agency until 
the State requirements are approved. Of 
course. States with existing standards 
may continue to administer and enforce 
their standards as a matter of State law.

States that submit official applications 
for final authorization less than 12 
months after the effective date of these 
standards are not required to include 
standards equivalent to these standards 
in their application. However, the State 
must modify its program by the 
deadlines set forth in § 271.21(e). States 
that submit official applications for final 
authorization 12 months after the 
effective date of those standards must 
include standards in their application. 40 
CFR 271.3 sets forth the requirements a 
State must meet when submitting its 
final authorization application.

The provisions of today’s rule that 
would expand the allowable 
instruments for demonstrating financial 
assurance are less stringent than the 
current program. Those proposed 
revisions are: (1) Revisions to 
§§ 264.147(h) (4) and (5), 265.147(h) (4) 
and (5), and 264.151(k), and addition of 
new section 264.151(n), which would 
provide for the use of a stand-by trust 
with the letter of credit to demonstrate 
financial assurance for liability 
coverage requirements; (2) revisions to 
§§ 264.143(f)(10), 264.145(^(11), 
265.143(e)(10), and 265.145(e)(ll), which 
would extend the use of the expanded 
guarantee to closure and post-closure 
care financial assurance, and the 
corresponding modified instrument at 
§ 264.151(h); (3) revisions to 
§§ 264.143(g), 264.145(g), 265.143(f), and 
265.145(f), which would allow the 
combining of the financial test of 
guaranteè with another instrument to 
demonstrate financial assurance at a 
single facility; and (4) revisions to 
§§ 264.147(f)(6) and 265.147(f)(6), which 
would expand the mechanisms 
available to owners and operators that 
no longer meet the requirements of the 
financial test for liability coverage. For 
these Federal program changes that are 
less stringent or would reduce the scope 
of the Federal program, an authorized 
State would not be required to modify 
its authorized program. If the State does 
modify its program, EPA must approve 
the modification for the State 
requirements to become subtitle C 
RCRA requirements.

The September 1,1988 rule related to 
liability coverage established a claims 
reporting requirement at § § 264.147(a)(7) 
and (b)(7) and 265.147(a)(7) and (b)(7). 
The preamble characterized all 
provisions of that rule as less stringent 
and, therefore, authorized States were 
not required to adopt the new 
provisions, including the claims 
reporting requirement. However, upon 
further consideration the Agency has 
determined that this claims reporting 
requirement is, in fact, more stringent
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than the Federal program in effect at 
that time.

Because the claims reporting 
requirement of § 264.147(a)(2), 
264.147(b)(2), 265.147(a)(2), and 
265.147(b)(2) was more stringent than 
the Federal program in place prior to the 
September 1,1966 rule, States should 
have been Required to modify their 
programs to include it in order to 
maintain an equivalent program. In 
accordance with § 271.21(e)(2), the 
deadline for States to modify their 
programs to reflect changes adopted on 
September 1,1988 was July 1,1990. 
However, the States were not notified of 
this obligation since the rule was 
originally classified as less stringent 
Because of the confusion related to the 
stringency characterization of the claims 
reporting requirement and the fact that 
the Agency is in the process of clarifying 
that requirement, the Agency will, for 
State authorization purposes, treat the 
claims reporting requirement of the 
September 1,1988 riile as if it were 
promulgated on the date that the final 
clarified version is promulgated. States 
that have not yet adopted the reporting 
requirement of the September 1,1988 
rule should not do so but should adopt 
the clarified version when promulgated. 
The deadline for adopting the provision 
will be the applicable deadline under 
§ 271.21(e)(2) for the final rule 
promulgating the clarified reporting 
requirement States that wish to adopt 
other provisions of the September 1,
1988 rule may do so and may apply for 
authorization for those provisions at any 
time.

The revisions to the claims reporting 
requirement that are proposed today, 
however, are less stringent than the 
current claims reporting requirement at 
§§ 264.147 (a)(7) and (b)(7) and 265.147 
(a)(7) and (b)(7) promulgated in the 
September 1,1988 rule. Therefore, States 
that have already adopted the current 
claims reporting requirement would not 
be required to adopt the clarified 
reporting requirement.

States whose programs have been 
modified to adopt the current claims 
reporting requirement but wish to adopt 
the less stringent clarified reporting 
requirement should follow the deadlines 
of 40 CFR 271.21(e)(2) for the final rule 
promulgating the clarified reporting 
requirement.
IX. REGULATORY ANALYSIS
A. Regulatory Impact Analysis

Under Executive Order12291, EPA 
must determine whether a regulation is 
“major" and thus whether it must 
prepare and consider a Regulatory

Impact Analysis in connection with the 
rule. Today's rule is not major because it 
will not result in an annual effect on the 
economy of $100 million or more, nor 
will it result in an increase in costs or 
prices to industry. There will be no 
adverse impact on the ability of U.S.- 
based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. Therefore the Agency 
has not prepared a Regulatory Impact 
Analysis for today’s rule. This rule has 
been reviewed by the Office of 
Management and Budget in accordance 
with Executive Order 12291.

B. Regulatory Flexibility A ct

Under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq. at the time an Agency 
publishes a proposed or final rule, it 
must prepare a Regulatory Flexibility 
Analysis that describes the impact of 
the rule on small entities, unless the 
Administrator certifies that the rule will 
not have a significant economic impact 
on a substantial number of small 
entities. Today’s rule modifies the 
Corporate Financial Test such that a 
greater number of viable firms may pass 
the test while excluding those firms 
which become bankrupt than the 
previous test. Therefore, pursuant to 5 
U.S.C. 601b, I certify that this regulation 
will not have a significant economic 
impact on a substantial number of small 
entities.

Dated: June 17,1991.
William K. Reilly,
Administrator.

List of Subjects 
40 CFR 264

Hazardous Waste Insurance, 
Reporting and recordkeeping 
requirements.

40 CFR 265
Hazardous Waste Insurance,

Reporting and recordkeeping 
requirements.

40 CFR 280
Hazardous substances, Hazardous 

waste.

40 CFR 761
Environmental Protection, Hazardous 

substances, Polychlorinated biphenyls 
(PCB’s), Reporting and Recordkeeping 
requirements.

40 CFR part 264 is amended as 
follows:

PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES

1. The authority citation for part 264 
continues to read as follows:

Authority: 41 U.S.C, 6905,6912(a), 6924 and 
6925.

2. Section 264.119 is amended by 
adding a sentence to the end of 
paragraph (b)(2) to read as follows:
§ 264.119 Post-closure notices.
★  * * * *

(b) * * *
(2) * * * The Regional Administrator 

shall not release the owner or operator 
from financial assurance requirements 
under § 264.143{i) until the owner or 
operator has complied with the 
provisions of this paragraph.
★  ilr *  4  4

3. Section 264.143 is amended by 
revising paragraphs (f)(1) and (f)(2), the 
introductory text of paragraph (f)(10), 
and paragraphs (g) and (i) to read as 
follows:
§ 264.143 Financial assurance for closure.
* * * . * *

(f) Financial test and guarantee for 
closure. (1) An owner or operator may 
satisfy the requirements of this section 
by demonstrating that he passes a 
financial test as specified in this 
paragraph. To pass this test the owner 
or operator must meet the criteria of 
either paragraph (f)(1) (i) or (ii) of this 
section.

(i) The owner or operator must have:
(A) Either a ratio of total liabilities to 

net worth less than 1.5; or, a ratio of the 
sum of net income plus depreciation, 
depletion and amortization, minus $10 
million, to total liabilities greater than
0.10; and

(B) Tangible net worth greater than 
the sum of the current closure and post
closure cost estimates and any other 
obligations covered by a financial test 
plus $10 million; and

(C) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of current closure and post-closure 
cost estimates and any other obligations 
covered by a financial test.

(ii) The owner or operator must have:
(A) A current rating for his most 

recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor's or 
Aaa, Aa, A or Baa as issued by 
Moody’s; and

(B) Tangible net worth greater than 
the sum of the current closure and post- 
closure cost estimates and any other
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obligations covered by a financial test 
plus $10 million; and

(C) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post
closure cost estimates and any other 
obligations covered by a financial test.

(2) The phrase "current closure and 
post-closure cost estimates” as used in 
paragraph (f)(1) of tins section refers to 
the cost estimates required to be shown 
in paragraphs 1-7 of the letter from the 
owner’s or operator’s chief financial 
officer (264.151(f)).

(10) An owner or operator may meet 
the requirements of this section by 
obtaining a written guarantee. The 
guarantor must be the direct or higher- 
tier parent corporation of the owner or 
operator, a firm whose parent 
corporation is also the parent 
corporation of the owner or operator, or 
a firm with a “substantial business 
relationship” with the owner or 
opera tor. The guarantor must meet the 
requirements for owners or operators in 
paragraphs (f) (1) through (») of this 
section and must comply with the terms 
of the guarantee. The wording of the 
guarantee must be identical to the 
wording specified in 1264.151(h). A 
certified copy of the guarantee must 
accompany die items sent to the 
Regional Administrator as specified in 
paragraph (f)(3) of this section. One of 
these items must be the letter from the 
guarantor’s chief financial officer. If the 
guarantor’s parent corporation rs also 
the parent corporation of the owner or 
operator, the letter must describe die 
value received in consideration of the 
guarantee. If the guarantor is a firm with 
a “substantial business relationship” 
with the owner or operator, this letter 
must describe this “substantial business 
relationship” and the value received in 
consideration of the guarantee. The 
terms of the guarantee must provide 
that:
* * * * *

(g) Use o f multiple financial 
mechanisms. An owner or operator may 
satisfy the requirements of this section 
by establishing more than one financial 
mechanism per facility. These 
mechanisms are limited to trust funds, 
surety bonds guaranteeing payment into 
a trust fund, letters of credit, insurance, 
and financial test and guarantee, except 
that the financial test and guarantee 
may not be combined. The mechanisms 
must be as specified in paragraphs (a), ! 
(b), (d), (e), and (f), respectivelyof this 
section, except that it is the combination 
of mechanisms rather than the single 
mechanism that must provide financial

assurance for an amount at least equal 
to the cost estimate. If an owner or 
operator uses a trust fund in 
combination with a surety bond or letter 
of credit, he may use the trust fund as 
the standby trust fund for the other 
mechanism. A single trust fund may be 
established for two or more 
mechanisms. The Regional 
Administrator may use any or all of the 
mechanisms to provide for closure of the 
facility.
★ + * # ♦

(i) Release o f the owner or operator 
from the requirements o f this section. 
Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that final closure 
has been completed in accordance with 
the approved closure plan, and, for 
facilities subject to § 264.119; after 
receiving the certification required1 
under § 264.119(b)(2), the Regional 
Administrator will notify the owner or 
operator in writing that he is no longer 
required by this section to maintain 
financial assurance for final closure of 
the facility, unless the Regional 
Administra ter has reason to believe that 
final closure has not been in accordance 
with the approved closure plan or that 
the owner or operator has failed to 
comply with the applicable 
requirements of § 2564.im The Regional 
Administrator shall provide the owner 
or operator a detailed written statement 
of any such reason to believe that 
closure has not been in accordance with 
the approved closure plan oar that die 
owner or operator has failed to comply 
with the applicable requirements of 
§264.119.

4. Section 264.145 is revised by 
amending paragraphs (f)(1) and (f)(2), 
the introductory text of paragraph
(f)(ll), and paragraph (g) to read as 
follows:
§ 264.145 Financial assurance for post- 
closure care.
* * * * *

(f) Financial test and guarantee for 
post-closure care. (1) An owner or 
operator may satisfy the requirements of 
this section by demonstrating that he 
passes a financial test as specified in 
this paragraph. To pass this test the 
owner or operator must meet the criteria 
of either paragraph (f)(1) (i) or (ii) of this 
section. ^

(i) The owner or operator must have::
(A) Either a ratio of total liabilities to 

net worth less than 1.5; or, a ratio of tee 
sum of net income plus depreciation, 
depletion and amortization, minus $10 
million, to total liabilities greater than
0.10; and

(B) Tangible net worth greater than 
the sum of the current closure and post- 
closure cost estimates and any other 
obligations covered by a financial test 
plus $10 million; and

(C) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of current closure and past-closure 
cost estimates and any other obligations 
covered by a financial test

(h) The owner or operator must have:
(A) A current rating for his most 

recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor’s or 
Aaa, Aa, A or Baa as issued by 
Moody’s; and

(B) Tangible net worth greater than 
the sum of the current closure and post
closure cost estimates and any other 
obligations covered by a  financial test 
plus $10 million; and

(C) Assets located in the United 
States amounting.to at least 90 percent 
of total assets or at least six times (he 
sum of the current closure and post- 
closure cost estimates and any other 
obligations covered by a financial test.

(2) The phrase “current closure and 
post-closure cost estimates” as used in 
paragraph (f)(1) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-7 of the letter from the 
owner’s  or operator’s chief financial 
officer (264.151(f)).
★ *  *  ' #  h

(11) An owner or operator may meet 
the requirements of this section by 
obtaining a written guarantee. The 
guarantor must be the direct or higher- 
tier parent corporation of the owner or 
operator, a firm whose parent 
corporation is also the parent 
corporation of the owner or operator, or 
a firm with a “substantial business 
relationship’” with the owner or 
operator. The guarantor must meet the 
requirements for owner or operators in 
paragraphs (f) (1) through (9) of this 
section and must comply with the terms 
of the guarantee. The wording of the 
guarantee must be identical to the 
wording specified in § 264.151(h). A 
certified copy of the guarantee must 
accompany the items sent to the 
Regional Administrator as specified in 
paragraph (f)(3) of this section. One of 
these items must be the letter from the 
guarantor’s chief financial officer. If the 
guarantor’s parent corporation is also 
the parent corporation of the owner or 
operator, the letter must describe the 
value recei ved in consideration of the 
guarantee. If the guarantor is a firm with 
a “substantial business relationship” 
with the owner or operator, this letter 
must describe this “substantial business 
relationship” and the value received in
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consideration of the guarantee. The 
terms of the guarantee must provide 
that:
* * ,* * *

(g) Use o f multiple financial 
mechanisms. An owner or operator may 
satisfy the requirements of this section 
by establishing more than one financial 
mechanisnrper facility. These 
mechanisms are limited to trust funds, 
surety bonds guaranteeing payment into 
a trust fund, letters of credit, insurance, 
and financial test and guarantee, except 
that the financial test and guarantee 
may not be combined. The mechanisms 
must be as specified in paragraphs (a), 
(b), '(d), (e), and (f), respectively, of this 
section, except that it is the combination 
of mechanisms rather than the single 
mechanism that must provide financial 
assurance for an amount at least equal 
to the cost estimate. If an owner or 
operator uses a trust fund in 
combination with a surety bond or letter 
of credit, he may use the trust fund as 
the standby trust fund for the other 
mechanism. A single trust fund may be 
established for two or more 
mechanisms. The Regional 
Administrator may use any or all of the 
mechanisms to provide for post-closure 
of the facility.
* . .* * * * ■

5. Section 264.147 is amended by 
revising paragraphs (a)(7), (b)(7), (f)(1), 
and (f)(6) and by adding new paragraphs
(h)(4) and (h)(5) to read as follows:
§ 264.147 Liability requirements.

(a) * * *
(7) An owner or operator shall notify 

the Regional Administrator in writing 
within 30 days whenever:

(i) A claim results in a reduction in the 
amount of financial assurance for 
liability coverage provided by a 
financial instrument authorized in 
paragraphs (a)(1) through (a)(6) of this 
section: or

(ii) A Certification of Valid Claim for 
bodily injury or property damages 
caused by a sudden or non-sudden 
accidental occurrence arising from the 
operation of a hazardous waste 
treatment, storage, or disposal facility is 
entered between the owner or operator 
and third-party claimant for liability 
coverage under paragraphs (a)(1) 
through (a)(6) of this section; or

(iii) A final court order establishing a 
judgment for bodily injury or property 
damage caused by a sudden or non
sudden accidental occurrence arising 
from the operation of a hazardous waste 
treatment, storage, or disposal facility is 
issued against the owner or operator or 
an instrument that is providing financial 
assurance for liability coverage under

paragraphs (a)(1) through (a)(6) of this 
section.

(b) * * *
(7) An owner or operator shall notify 

the Regional Administrator in writing 
within 30 days whenever:

(i) A claim results in a reduction in the 
amount of financial assurance for 
liability coverage provided by a 
financial instrument authorized in 
paragraphs (b)(1) through (b)(6) of this 
section; or

(ii) A Certification of Valid Claim for 
bodily injury or property damages 
caused by a sudden or non-sudden 
accidental occurence arising from the 
operation of a hazardous waste 
treatment, storage, or disposal facility is 
entered between the owner or operator 
and third-party claimant for liability 
coverage under paragraphs (b)((l) 
through (b) (6) of this section; or

(iii) A final court order establishing a 
judgment for bodily injury or property 
damage caused by a sudden or non
sudden accidental occurrence arising 
from the operation of a hazardous waste 
treatment, storage, or disposal facility is 
issued against the owner or operator or 
an instrument that is providing financial 
assurance for liability coverage under 
paragraphs (b)(1) through (b)(6) of this 
section.
* * * * *

(f) Financial test for liability 
coverage. (1) An owner or operator may 
satisfy the requirements of this section 
by demonstrating that he passes a 
financial test as specified in this 
paragraph. To pass this test the owner 
or operator must meet the criteria of 
paragraph (f)(l)(i) or (f)(l)(ii) of this 
section.

(i) The owner or operator must have:
(A) Tangible net worth greater than 

the sum of the amount of liability 
coverage to be demonstrated by this test 
plus $10 million;

(B) Assets located in the United States 
amounting to at least 90 percent of total 
assets or at lest six times the sum of the . 
amount of liability coverage and any 
other obligations covered by a financial 
test.

(ii) The owner or operator must have:
(A) A current rating for his most 

recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor’s or 
Aaa, Aa, A, or Baa as issued by 
Moody’s; and

(B) Tangible net worth greater than 
the sum of the amount of liability 
coverage to be demonstrated by this test 
plus $10 million; and

(C) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the amount of liability coverage

and any other obligations covered by a 
financial test.
* * * * *

(6) If the owner or operator no longer 
meets the requirements of paragraph
(f)(1) of this section, he must obtain 
insurance, a letter of credit, a surety 
bond, a trust fund, or a guarantee for the 
entire amount of required liability 
coverage as specified in this section. 
Evidence of liability coverage must be 
submitted to the Regional Administrator 
within 90 days after the end of the fiscal 
year for which the year-end financial 
data show that the owner or operator no 
longer meets the test requirements.
* * * * *

(h) f  * *
(4) An owner or operator who uses a 

letter of credit to satisfy the 
requirements of this section may also 
establish a standby trust fund. Under 
the terms of such a letter of credit, all 
amounts paid pursuant to a draft by the 
trustee of the standby trust will be 
deposited by the issuing institution into 
the standby trust in accordance with 
instructions from the trustee. The trustee 
of the standby trust fund must be an 
entity which has the authority to act as 
a trustee and whose trust operations are 
regulated and examined by a Federal or 
State agency.

(5) The wording of the standby trust 
fund must be identical to the wording 
specified in § 264.151(n). 
* * * * *

7. Section 264.151 is amended by 
revising paragraphs (f), (g), (h), and (k) 
and adding a new paragraph (n) to read 
as follows:
§264.151 Wording of the instruments.
* - * * * *

(f) A letter from the chief financial 
officer, as specified in § 264.143(f) or 
§ 264.145(f) or § 265.143(e) or 
§ 265.145(e) of this chapter, must be 
worded as follows, except that 
instructions in brackets are to be 
replaced with the relevant information 
and the brackets deleted:
Letter from Chief Financial Officer

[Address to Regional Administrator of 
every Region in which facilities for which 
financial responsibility is to be demonstrated 
through the financial test are located].

I am the chief financial officer of [name 
and address of firm]. This letter is in support 
of this firm’s use of the financial test to 
demonstrate financial assurance for closure 
and or post-closure costs, as specified in 
subpart H of 40 CFR parts 264 and 265.

[Fill out the following two paragraphs. If 
there are no facilities that belong in a 
particular paragraph, write “None” in the 
space indicated. For each facility, include its
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EPA Identification Number, name, and 
address].

The firm identified above is the owner or 
operator of the following facilities for which 
financial assurance for closure and/or poet- 
closure costs is being demonstrated through 
the financial test specified in subpart H of 40 
CFR parts 264 and 265: _______

The firm identified above guarantees, 
through the guarantee specified in Sub part H 
of 40 CFR parts 264 and 265, financial 
assurance for closure and/or post-closure 
costa at the following facilities owned or
operated by the following:______ . The firm
identified above is [insert one or more: (IJ 
The direct or higher-tier parent corporation of 
the owner or operator; (2) owned by the same 
parent corporation as the parent corporation 
of the owner or operator, and receiving the 
following value in consideration of this
guarantee_______ ; or (3) engaged in the
following substantial business relationship
with the owner or operator_____ and
receiving the following value in consideration
of this guarantee_______]. [Attach a written
description of the business relationship or a 
copy of the contract establishing such 
relationship to this fetter}.

[Fill out the following four paragraphs 
regarding facilities and associated cost 
estimates. If your firm has no facilities that 
belong in a particular paragraph, write 
“None” in the space indicated. For each 
facility, include its EPA identification 
Number, name, address, and current closure 
and/or post-closure cost estimates. Identify 
each cost estimate as to whether it is for 
closure or post-closure care].

1. This firm is the owner or operator of the
following facilities for which financial 
assurance for closure or post-closure care is 
demonstrated through foe financial test 
specified in subpart H of 40 CFR parts 264 
and 265. The current closure and/or post
closure cost estimates covered by the test are 
shown for each facility:______ .

2. This firm guarantees, through foe
guarantee specified in subpart H of 4b CFR 
parts 264 and 265, the closure or post-closuçe 
care of foe following facilities owned or 
operated by the guaranteed party. The 
current cost estimates for foe closure or post
closure care so guaranteed are shown for 
each facility:_______ _

3. In States where EPA is not administering
the financial requirements of subpart H of 4b 
CFR part 264 or 265, this firm, as owner or 
opérât«» or guarantor, is demonstrating 
financial assurance for foe closure or post
closure care of the following facilities through 
foe use of a test equivalent or substantially 
equivalent to foe financial test specified1 in 
subpart H of 40 CFR parts 264 and 265, The 
current closure and/or post-closure cost 
estimates covered by such a test are shown 
fo r each facility:_______ .

4. This firm is foe owner or operator of the 
following hazardous waste management 
facilities for which financial assurance for 
closure or,, if a disposai facility, post-closure 
care, is not demonstrated either to EPA or a  
State through foe financial test er any other 
financial assurance mechanism specified in 
subpart B  of 40 CFR parts 264 and 265 or 
equivalent or substantially' equivalent State 
mechanisms. The current closure and/or

post-closure cost estimates not covered by 
such financial assurance are shown for eaeh 
facility:_______ .

[Fill out foe following three paragraphs 
regarding facilities and associated assured 
costs. If your firm has no facilities that belong 
in a particular paragraph, write “None*" in foe 
space indicated. For each facility, include its 
EPA Identification Number, name,, address, 
and amount of assured costs].

5. This firm is foe owner or operator or 
guarantor of foe following UIC facilities for 
which financial assurance for plugging and 
abandonment is required under part 144 and 
is assured through a financial test. The 
current closure cost estimates as required by 
40 CFR 144.62 are shown for each facility:

6. This firm is foe owner or operator or
guarantor of foe following petroleum 
underground storage tank fertilities for which 
financial assurance is required under part 28Q 
and is assured through a financial test. Hie 
amount of assurance required is shown for 
each facility:_______

7. This firm is the owner or operator or
guarantor of the following PCB commercial 
storage facilities for which financial 
assurance is required under part 761 and is 
assured through a financial te s t The amount 
of assurance required is shown for each 
facility._______

This firm [insert “is required" n r “is not 
required'’] to file a  Form 10K with, foe 
Securities and Exchange Commission [SEC] 
for the latest fiscal year.

The fiscal year of this firm ends on [month, 
day]. The figures for foe following items 
marked with an asterisk are derived from this 
firm’s independently audited, year-end 
financial statements for foe latest completed 
fiscal year, ended [date].

[Fill in Alternative I if the criteria of 
paragraph of § 264.143 or $264.145, or
of paragraph te](l)(i} of § 265.143 or § 265.145 
of this chapter are used. FiH in Alternative II 
if foe criteria of paragraph (fUl)fii] of 
§ 264.143 or $ 264.145, or of paragraph
(e](lj(ii) of § 265.143 or § 265.145 of this 
chapter are used].
Alternative l
1. Sum of current closure and post-closure 

cost estimates and other environmental 
costs to be assured [total of alii cost 
estimates shown in foe seven paragraphs 
above]._______

$ ----------------------------------------
*2. Total liabilities (if any portion of foe 

closure or post-closure cost estimates is 
included in total liabilities, you may 
deduct the amount of the portion from 
this line and add that amount to lines 3
and 4]------------

*3. Tangible net worth ■
*4. Net worth_______
*5. The sum of net income plus depredation,,

depletion» and amortization_______
*6. Total assets in the U,S. (required only if 

less than 90 percent of firm’s assets are 
located in foe TJ.S.},

yes no

7. Is line dr minus line 1 least 
$ lb  million? ’

8. Is line 2 divided by line 4 less
than 1.5? —l--------

9. Is Kne 5 divided by line 2 greater
than b .l? -----------

*lb; Is fine ff greater than six times line 1 
(required only if less than 9b percent of 
firm’s assets are
located in foe U.S.]?-----------

11. Does foe firm answer YES to either of 
question 8 or 9, and
question 7 and 10?_______

Alternative II
1. Sum of current closure and post-closure

cost estimates and other environmental 
costs to be assured [total of all cost 
estimates shown in foe seven paragraphs, 
above]_______$

2. Current bond rating of most recent
issuance of this firm and name of rating 
service_______

3. Date of issuance of bond_______
4. Date of maturity of bond_______
*5. Tangible net worth [if any portion of the 

closure and posf-efesure cost estimates is 
included in “total liabilities” on your 
firm’s financial statements, you may add 
the amount of that portion to 
this line] — -----

*6. Total assets in U.S. (required only if less 
than 90% of firm’s assets are located in 
foe U.S.).__________________________

ye» no

7. Is line 5 minus line 1 at less
$10 million?------ -—

*8. Is line 6 greater than six times line 1 
(required only if less than 90 percent of 
finn’s assets are located in foe 
U.S.]?______

thereby certify that foe wording of this 
fetter is identical to the wording specified in 
4Q CFR 264.151(f), as such regulations were 
constituted on the date shown immediately 
below.
[Signature]

[Name]

[Title]

[Date]

(g) A letter from the chief financial 
officer» as specified in § 264.147(f) or 
§ 265.147(f) of this chapter, must be 
worded as follows» except that 
instructions in brackets are to be 
replaced with die relevant information 
and the brackets deleted.
Letter from Chief Financial Officer 

[Address to Regional Administrator of 
every Region in which facilities for which 
financial responsibility is to be demonstrated 
through foe financial test are located].

1 am foe chief financial officer of [firm's 
name and address]. This letter is in support 
of the use of foe financial test to demonstrate 
financial responsibility for liability coverage 
[insert “and closure and/or post-closure 
care” if applicable] as specified to subpart H 
of 40 CFR parts 264 and 265.

[Fill oat foe following paragraphs regarding 
facilities and Kabilrty coverage, if there are
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no facilities that belong in a particular 
paragraph, write “None" in the space 
indicated. For each facility, include its EPA 
Identification Number, name, and address].

The firm identified above is the owner or 
operator of the following facilities for which 
liability coverage for [insert “sudden" or 
“nonsudden” or “both sudden and 
nonsudden”] accidental occurrences is being 
demonstrated through the financial test 
specified in subpart H of 40 CFR parts 264 
and 265:_____

The firm identified above guarantees, 
through the guarantee specified in subpart H 
of 40 CFR parts 264 and 265, liability 
coverage for [insert “sudden” or 
“nonsuddeii” or “both sudden and 
nonsudden”] accidental occurrences at the 
following facilities Owned or operated by the
following:_____ . The firm identified above is
[insert one or more: (1) The direct or higher- 
tier parent corporation of the owner or 
operator; (2) owned by the same parent 
corporation as the parent corporation of the 
owner or operator, and receiving the 
following value in consideration of this
guarantee-------- ; or [3] engaged in the
following substantial business relationship
with the owner or operator_____ , and
receiving the following value in consideration
of this guarantee_____ ]. [Attach a written
description of the business relationship or a 
copy of the contract establishing such 
relationship to this letter].

[If you are using the financial test to 
demonstrate coverage of both liability and 
closure and post-closure care, fill in the 
following four paragraphs regarding facilities 
and associated closure and post-closure cost 
estimates. If there are no facilities that belong 
in a particular paragraph, write “None” in the 
space indicated. For each facility, include its 
EPA Identification Number, name, address, 
and current closure and/or post-closure cost 
estimates. Identify each cost estimate as to 
whether it is for closure or post-closure care].

1. The firm identified above owns or 
operates the following facilities for which 
financial assurance for closure or post- 
closure care or liability coverage is 
demonstrated through the financial test 
specified in subpart H of 40 CFR parts 264 
and 265. The current closure and/or post
closure cost estimate covered by the test are 
shown for each facility: '

2. The firm identified above guarantees,
through the guarantee specified in subpart H 
of 40 CFR parts 264 and 265, the closure and 
post-closure care or liability coverage of the 
following facilities owned or operated by the 
guaranteed party. The current cost estimates 
for closure or post-closure care so guaranteed 
are shown for each facility: •: ■ .

3. In States where EPA is not administering
the financial requirements of subpart H of 40 
CFR parts 264 and 265, this firm is 
demonstrating financial assurance for the 
closure or post-closure care of the following 
facilities through the use of a test equivalent 
or substantially equivalent to the financial 
test specified in subpart H or 40 CFR parts 
264 and 265. The current closure or post
closure cost estimates covered by such a test 
are shown for each facility: „

4. The firm identified above owns or 
operates the following hazardous waste

management facilities for which financial 
assurance for closure or, if a disposal facility, 
post-closure care, is not demonstrated either 
to EPA or a State through the financial test or 
any other financial assurance mechanisms 
specified in subpart H of 40 CFR parts 264 
and 265 or equivalent or substantially 
equivalent State mechanisms. The current '

, closure and/or post-closure cost estimates 
not covered by such financial assurance are
shown for each facility:_________
[Fill out the following three paragraphs 
regarding facilities and associated assured 
costs. If your firm has no facilities that belong 
in a particular paragraph, write “None” in the 
space indicated. For each facility, include its 
EPA Identification Number, name, address, 
and amount of assured costs].

5. This firm is the owner or operator or 
guarantor of the following UIC facilities for 
which financial assurance for plugging and 
abandonment is required under part 144 and 
is assured through a financial test The 
current closure cost estimates as required by 
40 CFR 144.62 are shown for each
facility:__________ _

6. This firm is the owner or operator or
guarantor of the following petroleum 
underground storage tank facilities for which 
financial assurance is required under part 260 
and is assured through a financial test. The 
amount of assurance required is shown for 
each facility: ________ _

7. This firm is the owner or operator or
guarantor of the following PCB commercial 
storage facilities for which financial 
assurance is required under part 761 and is 
assured through a financial test. The amount 
of assurance required is shown for each 
facility_____________

This firm [insert “is required” or “is not 
required"] to file a Form 10K with the 
Securities and Exchange Commission (SEC) 
for the latest fiscal year.

The fiscal year of this firm ends on [month, 
day]. The figures for the following items 
marked with an asterisk are derived from this 
firm’s independently audited, year-end 
financial statements for the latest completed 
fiscal year, ended [date].

[Fill in part A if you are using the financial 
test to demonstrate coverage only for the 
liability requirements under parts 264 and 
265].
Part A. Liability Coverage for Sudden and 
Non-Sudden Occurrences
[Fill in Alternative I if the criteria of 
paragraph (f)(l)(i) of § 264.147 or $ 265.147 
are used: Fill in Alternative II if the criteria of 
paragraph (f)(l)(ii) of $ 264.147 or § 265.147 
are used].
Alternative I

1. Sum of required sudden and nonsudden 
liability coverage.

*2. Tangible net worth.
*3. Total assets in the U.S. (required only if 

less than 90 percent of the firm’s assets 
are located in the U.S.)._________ , -

yep . no

4. Is line 2 minus line 1 at least $10 million? 
*5. Is line 3 greater than six times line 1 

(required only if less than 90 percent of 
firm's assets are located in the U.S.)?

6. Does the firm answer YES to both 
questions 4 and 5?

Alternative II
1. Amount of annual aggregate liability

coverage to be demonstrated.
2. Current bond rating of most recent

issuance and name of rating service.
3. Date of issuance of bond,
4. Date of maturity of bond.
*5. Tangible net worth.
*6. Total assets in U.S. (required only if less 

than 90% of assets are located in the 
U.S.)._____________ - _________

yes no

7. Is line 5 minus line 1 at least $10 million?
*8. Is line 6 greater than six times line 1 

(required only if less than 90 percent of 
firm’s assets are located in the U.S.)?

Part B. Closure or Post-Closure Care and 
Liability Coverage
[Fill in Alternative I if the criteria of 
paragraphs (f)(l)(i) of § 264.143 or § 264.145 
and (f)(l)(i) of § 264.147 are used or if the 
criteria of paragraphs (e)(l)(i) of § 265.143 or 
§ 265.145 and (f)(l)(i) of § 265.147 are used.
Fill in Alternative II if the criteria of 
paragraphs (fj(l)(ii) of § 264.143 or § 264.145 
and (f)(l)(ii) of § 264.147 are used or if the 
criteria of paragraphs (e)(l)(ii) of § 265.143 or 
§ 265.145 and (f)(l)(ii) or § 265.147 are used].
Alternative I

1. Sum of current closure and post-closure
cost estimates and other environmental 
costs to be assured [total of all cost 
estimates shown in the seven paragraphs 
above].

$ ---------------------------------------
2. Amount of annual aggregate liability

coverage to be demonstrated.
$ ----------- —------- -------------- j-------------
3. Sum of lines 1 and 2.$ -------------- :----------- -------------
*4. Total liabilities (if any portion of the 

closure or post-closure cost estimates is 
included in total liabilities, you may 
deduct the amount of that portion from 
this line and add that amount to lines 5 
and 6).

*5. Tangible net worth 
*6. Net worth
*7. The sum of net income plus depreciation, 

depletion, and amortization 
*8. Total assets in the U.S. (required only if 

less than 90 percent of firm’s assets are 
located in the U.S.).

yes no

9. Is line 5 minus line 3 at least $10 million?
10. Is line 4 divided by line 6 less than 1.5?
11. Is line 7 divided by line 4 greater than 0.1? 
*12. Is line 8 greater than six times line 3

(required only if less than 90 percent of 
firm’s assets are located in the U.S.)?

13. Does the firm answer YES to either to 
■ question 10 or 11, o/7c( questions 9 and 
12?
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Alternative II

1. Sum of current closure and post-closure
cost estimates and other environmental 
costs to be assured (total of all cost 
estimates shown in the seven paragraphs 
above).

$ ——  ----,—  ------- -— ,—  ----- -------
2. Amount of annual aggregate liability

cqverage to be demonstrated.
$ — — — — — — — — — — — — — —
3. Sum of lines 1 and 2.
$ ------s-------------------------- ---------------- -
4. Current bond rating of most recent

issuance and name of rating service
5. Date of issuance of bond 
0. Date of maturity of bond
*7. Tangible net worth (if any portion of the 

closure or post-closure cost estimates is 
included in “total liabilities” on your 
financial statements you may add that 
portion to this line)

*8. Total assets in the U.S. (required only if 
less than 90% of assets are located in the 
U.S.).

yes no

9. Is line7 minus line 3 at least $10 million? 
*10. Is line 8 greater than six times line 1 

(required only if less than 90 percent of 
firm’s assets are located in the U.S.)?

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 264.151(g) as such regulations were 
constituted on the date shown immediately 
below.
[Signature] ........................
[Name] ------------------- ----------------------
[Title]--------------------------------------------
[Date]------------- ---------------- ;--------------

(h)(1) A corporate guarantee, as specified 
in § 264.143(f) or § 204.145(f) or § 265.143(e) or 
§ 265.145(e) of this chapter, must be worded 
as follows, except that instructions in 
brackets are to be replaced with the relevant 
information and the brackets deleted:
Corporate Guarantee for Closure or Post- 
Closure Care

Guarantee made this [date] by [name of 
guaranteeing entity], a business corporation 
organized under the laws of the State of 
[insert name of State], herein referred to as 
guarantor, to the United States 
Environmental Protection Agency (EPA), 
obligee, on behalf of [owner or operator] of 
[business address], which is [one of the 
following: “our subsidiary;” “a subsidiary of 
[name and address of common parent 
corporation], of which guarantor is a 
subsidiary;” or “an entity with which 
guarantor has a substantial business 
relationship, as defined in 40 CFR [either 
264.141(h) or 265.141(h)]”.
Recitals

1. Guarantor meets or exceeds the financial 
test criteria and agrees to comply with the 
reporting requirements for guarantors as 
specified in 40 CFR 264.143(f), 264.145(f), 
265.143(e), and 265.145(e).

2. [Owner or operator] owns or operates 
the following hazardous waste management

facility(ies) covered bythis guarantee: [List 
for each facility: EPA Identification Number, 
name, and address. Indicate for each whether 
guarantee is for closure, post-closure care, or 
both].

3. “Closure plans” and “post-closure plans” 
as used below refer to the plans maintained 
as required by subpart G of 40 CFR parts 264 
and 265 for the closure and post-closure care 
of facilities as identified above.

4. For value received from [owner or 
operator], guarantor guarantees to EPA that 
in the event that [owner or operator] fails to 
perform [insert “closure,” "post-closure care” 
or “closure and post-closure care”] of the 
above facility(ies) in accordance with the 
closure or post-closure plans and other 
permit or interim status requirements 
whenever required to do so, the guarantor 
shall do so or establish a trust fund as 
specified in subpart H of 40 CFR part 264 or 
265, as applicable, in the name of [owner or 
operator] in the amount of the current closure 
or post-closure cost estimates as specified in 
subpart H of 40 CFR parts 264 and 265.

5. Guarantor agrees that if, at the end of 
any fiscal year before termination of this 
guarantee, the guarantor fails to meet the 
financial test criteria, guarantor shall send . 
within 90 days, by certified mail, notice to the 
EPA Regional Administrator(s) for the 
Region(s) in which the facility(ies) is (are) 
located and to [owner or operator] that he 
intends to provide alternate financial 
assurance as specified in Subpart H of 40 
CFR part 264 or 265, as applicable, in the 
name of [owner or operator]. Within 120 days 
after the end of such fiscal year, the 
guarantor shall establish such financial 
assurance unless [owner or operator] has 
done so.

6. The guarantor agrees to notify the EPA 
Regional Administrator by certified mail, of a 
voluntary or involuntary proceeding under 
title 11 (Bankruptcy), U.S. Code, naming 
guarantor as debtor, within 10 days after 
commencement of the proceeding.

7. Guarantor agrees that within 30 days 
after being notified by an EPA Regional 
Administrator of a determination that 
guarantor no longer meets the financial test 
criteria or that he is disallowed from 
continuing as a guarantor of closure or post
closure care, he shall establish alternate 
financial assurance as specified in subpart H 
of 40 CFR part 264 or 265, as applicable, in 
the name of [owner or operator] unless 
[owner or operator] has done so.

8. Guarantor agrees to remain bound under 
this guarantee notwithstanding any or all of 
the following: Amendment or modification of 
the closure or post-closure plan, amendment 
or modification of the permit, the extension 
or reduction of the time of performance of 
closure or post-closure, or any other 
modification or alteration of an obligation of 
the owner or operator pursuant to 40 CFR 
part 264 or 265.

9. Guarantor agrees to remain bound under 
this guarantee for as long as [owner or 
operator] must comply with the applicable 
financial assurance requirements of Subpart 
H of 40 CFR parts 264 and 265 for the above- 
listed facilities, except as provided in 
paragraph 9 of this agreement. [Insert the 
following language if the guarantor is (a) a

direct or higher-tier corporate parent, or (b) a - 
firm whose parent corporation is also'the 
parent corporation of the owner or operator]:

Guarantor may cancel this guarantee by 
sending notice by certified mail to the EPA 
Regional Administrator(s) for the Region(s) in 
which thé factiity(ies) is(are) located and to 
[owner or operator], provided that this 
guarantee may not be canceled unless and 
until [the owner or operator] obtains, and the 
EPA Regional Administrator(s) approve(s), 
alternate closure and/or post closure care 
coverage complying with 40 CFR 264.143, 
264.145, 265.143, and/or 265.145.
[Insert the following language if the guarantor 
is a firm qualifying as a guarantor due to its 
“substantial business relationship” with its 
owner or operator]

Guarantor may cancel this guarantee 120 
days following the receipt of notification, 
through certified mail, by the EPA Regional 
Administrator(s) for the Region(s) in which 
the facility(ies) is(are) located and by [the 
owner or operator].

10. Guarantor agrees that if [owner or 
operator] fails to provide alternate financial 
assurance as specified in subpart H of 40 CFR 
part 264 or 265, as applicable, and obtain 
written approval of such assurance from the 
EPA Regional Administrator(s) within 90 
days after a notice of cancellation by the 
guarantor is received by an EPA Regional 
Administrator from guarantor, guarantor 
shall provide such alternate financial 
assurance in the name of [owner or operator].

11. Guarantor expressly waives notice of 
acceptance of this guarantee by the EPA or 
by [owner or operator]. Guarantor also 
expressly waives notice of amendments or 
modifications of the closure and/or post
closure plan and of amendments or 
modifications of the facility permit(s).

I hereby certify that the wording of this 
guarantee is identical to the wording 
specified in 40 CFR 264.151(h) as such 
regulations were constituted on the date first 
above written.
Effective date:--------:--------------------------
[Name of guarantor]
[Authorized signature for guarantor]
[Name of person signing]
[Title of person signing]
Signature of witness or notary: ----- ------- —

(2) A guarantee, as specified in § 264.147(g) 
or § 265.147(g) of this chapter, must be 
worded as follows, except that instructions in 
brackets are to be replaced with the relevant 
information and the brackets deleted:
Guarantee for Liability Coverage

Guarantee made this [date] by [name of 
guaranteeing entity], a business corporation 
organized under the laws of [if incorporated 
within the United States insert “the State of
_____” and insert name of State; if
incorporated outside the United States insert 
the name of the country in which 
incorporated, the principal place of business 
within the United States, and jthe name and 
address of the registered agent in the State of 
the principal place of business], herein 
referred to as guarantor. This guarantee is 
made on behalf of [owner or operator] of 
[business address], which is one of the 
following: “our subsidiary;” “a subsidiary of
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(mme -and address of common ¡parent 
corporation], of which guarantor is a 
subsidiary;” or “an entity with which 
guarantor has a  substantial business 
relationship, as defined in 40 CFR [either 
284.141(h) or 265.141(h)]"}, to any and all third 
parties who have sustained or may sustain 
bodily injury or property damage caused hy 
[sudden and/or nonsudden] accidental 
occurrences arising from operation of the 
fadlMy(ies) covered by this guarantee. 
Redials

1. Guarantor meets or exceeds the financial 
test criteria and agrees to comply with the 
reporting requirements for guarantors as 
specified in 40 CFR 264.147(g) and 265.147(g).

2. [Owner or operator] owns or operates 
the following hazardous waste management 
facilltyfies) covered by this guarantee: [List 
for each fadlity: EPA Identification Number, 
name, and address; and if guarantor is 
incorporated outside the United States list 
the name and address of the guarantor’s 
registered agent in each State). This 
corporate guarantee satisfies RCRA third- 
party liability requirements for (insert 
“sudden” or “nonsudden” or “both sudden 
and nonsudden”] accidental occurrences in 
above-named owner or operator facilities for 
coverage in the amount of [insert dollar 
amount] for each occurrence and (insert 
dollar amount] annual aggregate.

3. For value received from (owner or 
operator],, guarantor guarantees to any and 
all third parties who have sustained or may 
sustain bodily injury or property damage 
caused by [sudden and/or nonsuriden] 
accidental occurrences arising from 
operations of the fadKfyfies) covered by this 
guranatee that in die event dial (owner or 
operator] fails to satisfy a judgment or award 
based on a determination of liability for 
bodily injury or property damage to third 
parties caused by [sudden and/or 
nonsudden] accidental occurrences, arising 
from the operation of the above-named 
facilities, or fails to pay an amount agreed to 
in settlement of a claim arising from or 
alleged to arise from such injury or damage, 
the guarantor will satisfy such judgment(s,), 
award(s) or settlement agreements] up to the 
limits of coverage identified above.

4. Such obligation does not apply to any of 
the following:

(a) Bodily injury or property damage for 
what [insert owner or operator] is obligated 
to pay damages by reason of the assumption 
of liability in a contract or agreement. This 
exclusion does not apply to liability for 
damages that (insert owner or operator] 
would be obligated to pay in the absence of 
the contract or agreement

(b) Any obligation of [insert owner or 
operator] under a workers’ compensation, 
disability benefits, or unemployment 
compensation law oar any similar law.

(c) Bodily injury to:
(!) An employee of (insert owner or 

operator] arising from, and in the course of, 
employment by (insert owner or operator]; or

(2) The spouse, child, parent brother or 
sister of that employee as a consequence of, 
or arising from, and in the course of 
employment by (insert owner or operator]. 
This exclusion applies:

(A) Whether [insert owner or operator] 
may be liable as an employer or in any other 
capacity; and

(B) To any obligation to share damages 
with or repay another person who must pay 
damages because of the injury to persons 
identified in paragraphs (1) and (2).

fd) Bodily injury or property damage 
arising out of the ownership, maintenance, 
use, or entrustment to others of any aircraft, 
motor vehicle or watercraft

(el Property damage to:
(1) Any property owned, rented, or 

occupied by (insert owner or operator];
(2) Premises that are sold, given away or 

abandoned by (insert owner or operator] if 
the property damage arises out of any part of 
those premises;

(3) Property loaned to [insert owner or 
operator];

(4) Personal property in the care, custody 
or control of (insert owner or operator];

(5) That particular part of real property on 
which (insert owner or operator] or any 
contractors or subcontractors working 
directly or indirectly on behalf of (insert 
owner or operator] are performing 
operations, if the property damage arises out 
of these operations.

5. Guarantor agrees that if, at the end of 
any fiscal year before termination of this 
guarantee, the guarantor fails to meet the 
financial test criteria, guarantor shall send 
within 90 days, by certified mail, notice to the 
EPA Regional Administrator[s] for the 
Regronfs] in which the fadlityfies] is(are] 
located and to [owner or operator] that he 
intends to provide alternate liability coverage 
as specified in 40 CFR 264.147 and 265.147, as 
applicable, in the name of (owner or 
operator]. Within 120 days after the end of 
such fiscal year, the guarantor shall establish 
such liability coverage unless [owner or 
operator] has done so.

6. The guarantor agrees to notify the EPA 
Regional Administrator by certified mail of a 
voluntary or involuntary proceeding under 
title 11 [Bankruptcy), U.S. Code, naming 
guarantor as debtor, within 10 days after 
commencement of the proceeding.

7. Guarantor agrees that within 30 days 
after being notified by an EPA Regional 
Administrator of a determination that 
guarantor no longer meets the financial test 
criteria or that he is disallowed from 
continuing as a guarantor, he shall establish 
alternate liability coverage as specified in 40 
CFR 264.147 or 265.147 in the name of [owner 
or operator], unless (owner or operator] has 
done 8Q.

¡8. Guarantor reserves the right to modify 
this agreement to take into account 
amendment or modification of the liability 
requirements set fey 40 CFR 264.147 and 
265.147, provided that such modification shall 
become effective only if a Regional 
Administrator does not disapprove the 
modification within 30 days of receipt of 
notification of the modification.

9. Guarantor agrees to remain bound under 
this guarantee for so long as [owner or 
operator] must comply with the applicable 
requirements of 40 CFR 264.147 and 265.147 
for the above-listed fadlityfies], except as 
provided in paragraph 10 of this agreement.

10. [Insert the following language if the 
guarantor: is (a) a direct or higher-tier

corporate parent, or (b) a firm whose parent 
corporation is also the parent corporation of 
the trwner or operator]:

Guarantor may terminate this guarantee by 
sending notice by certified mail to the EPA 
Regional Administrator(s) for the Regionfs) in 
which the facilifyfies) is (are) located and to 
(owner or operator], provided that this 
guarantee may not be terminated unless and 
until [the owner or operator] obtains, and the 
EPA Regional Administrator(s) approve(s), 
alternate liability coverage complying with 40 
CFR 264.147 and/or 265.147.

[Insert the following language if die 
guarantor is a firm qualifying as a guarantor 
due to its “substantial business relationship” 
with the owner or operator):

Guarantor may terminate this guarantee 
120 days following receipt of notification, 
through certified mail, by the EPA Regional 
Administrator(s) for the Region(s) in which 
the faciiifyfies) is (are) located and fey (the 
owner or operator).

11. Guarantor hereby expressly waives 
notice of acceptance of this guarantee by any 
party.

12. Guarantor agrees that this guarantee is 
in addition to and does not affect any other 
responsibility or liability of the guarantor 
with respect to the covered facilities.

13. The Guarantor shall satisfy a third- 
party liability claim only on receipt of one of 
the following documents:

(a) Certification from the Principal and the 
third-party claimants) that the liability claim 
should be paid. The certification must be 
worded as follows, except that instructions in 
brackets are to fee replaced with the relevant 
information and the brackets deleted:
Certification of Valid Claim

The undersigned, as parties [insert 
Principal] and [insert name and address of 
third-party claimant(s)], hereby certify that 
the claim cf bodily injury and/or property 
damage caused fey a (sudden or nonsudden] 
accidental occurrence arising from operating 
[Principal’s] hazardous waste treatment, 
storage, or disposal facility should be paid in 
the amount of $[ ].
[Signatures]
Principal 
(Notary) Date 
[Signatures]
Claimant(s)
(Notary) Date

(fe) A valid final court order establishing a 
judgment against the Principal for bodily 
injury or property damage caused by sudden 
or nonsudden accidental occurrences arising 
from the operation of the Principal’s fadlity 
or group of facilities.

14. In the event of combination of this 
guarantee with another mechanism to meet 
liability requirements, this guarantee will be 
considered [insert “primary” or “excess"] 
coverage.

I hereby certify that the wording of the 
guarantee is identical to the wording 
specified in 40 CFR 264.151(h)[2) as such 
regulations were constituted on the date 
shown immediately below.
Effective date: — ;----------- ------ «--------- ■------
[Name of guarantor]
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[Authorized signature for guarantor]
[Name of person signing]
[Title of person signing]
Signature of witness of notary:
* ' * * * *

(k) A letter of credit, as specified in 
§ 264.147(h) or § 265.147(h) of this 
chapter, must be worded as follows, 
except that instructions in brackets are 
to be replaced with the relevant 
information and the brackets deleted: 
Irrevocable Standby Letter of Credit 
Name and Address of Issuing Institution 
Regional Administrators)
Region(s)
U.S. Environmental Protection Agency

Dear Sir or Madam: We hereby establish 
our Irrevocable Standby Letter of Credit No.

" in the favor of [“any and all third- 
party liability claimants or insert name of 
trustee of the standby trust fund], at the 
request and for the account of [owner or 
operator’s name and address] for third-party 
liability awards or settlements up to [in
words] U.S. dollars $.___ _  per occurrence
and the annual aggregate amount of [in .
words] U.S. dollars $_____ „ for Sudden
accidental occurrences and/or for third-party 
liability awards or settlements up to the
amount of [in words] U.S. dollars $__i__
per occurence, and the annual aggregate:
amount of [in words] U.S. dollars $______ ,
for nonsudden accidental occurences 
available upon presentation of a sight draft 
bearing reference to this letter of credit No.:
___ ___  and [insert the following language if
the letter of credit is being used without a 
standby trust fund:] “(1) a signed certifícate 
reading as follows:
Certificate of Valid Claim

The undersigned, as parties [insert 
principal] and [insert name ánd address of 
third-party claimant(s)], hereby certify that 
the claim of bodily injury and/or property 
damage caused by a [sudden or nonsudden] 
accidental occurrence arising from operations 
of [principal’s] hazardous waste treatment, 
storage, br disposal facility should be paid in 
the amount of $ We hereby certify
that the claim does not apply to any of the 
following:

(a) Bodily injury or property damage for 
which [insert principal] is obligated to pay 
damages by reason of the assumption of 
liability in a contract or agreement. This 
exclusion does not apply to liability for 
damages that [insert principal] would be 
obligated to pay in the absence of the 
contract or agreement.

(b) Any obligation of [insert principal] 
under a workers’ compensation, disability 
benefits, or unemployment compensation law 
or any similar law.

(c) Bodily injury to:
(l) An employee of [insert principal] arising 

from, and in the course of, employment by 
[insert principal]; or

(2) The spouse, child, parent, brother or 
sister of that employee as a consequence of, 
or arising from, and in the course of 
employment by [insert principal}.

This exclusion applies: 1

(A) Whether [insert principal] may be 
liable as an employer or in any other 
capacity; and

(B) To any obligation to share damages 
with or repay another person who must pay 
damages because of the injury to persons 
identified in paragraphs (1) and (2).

(d) Bodily injury or property damage 
arising out of the ownership, maintenance, 
use, or entrustment to others of any aircraft, 
motor vehicle or watercraft,

(e) Property damage to:
(1) Any property owned, rented, or 

occupied by [insert principal};
(2) Premises that are sold, given away or 

abandoned by [insert principal] if the 
property damage arises out of any part of 
those premises;

(3) Property loaned to [insert principal];
(4) Personal property in the care, custody 

or control of [insert principal];
(5) That particular part of real property on 

which [insert principal] or any contractors or 
subcontractors working directly or indirectly 
on behalf of [insert principal] are performing 
Operations, if the property damage arises out 
of these operations.
[Signatures]
Grantor
[Signatures]
Claimant(s)
or (2) a valid final court order establishing a 
judgment against the Grantor for bodily 
injury or property damage caused by sudden 
or nonsudden, accidental occurrences arising 
from the operation of the Grantor’s facility or 
group of facilities.

This letter of credit is effective as of [date] 
and shall expire on [date at least one year 
later], but such expiration date shall be 
automatically extended for a period of [at 
least one year] on [date] and on each 
successive expiration date, unless, at least 
120 days before the current expiration date, 
we notify you, the USEPA Regional 
Administrator for Region [Region #], and 
[owner’s or operator’s name] by certified mail 
that we have decided not to extend this letter 
of credit beyond the current expiration dale.

Whenever this letter of credit is drawn on 
under and in compliance with the terms of 
this credit, we shall duly honor such draft 
upon presentation to us.
[Insert the following language if a standby 
trust fund is not being used: “In the event that 
this letter of credit is used in combination 
with another mechanism for liability 
coverage, this letter of credit shall be 
considered [insert “primary” or “excess” 
coverage],”

We certify that the wording of this letter of 
credit is identical to the wording specified in 
40 CFR 264.151(k) as suGh regulations were 
constituted on the date shown immediately 
below.
[Signature(s) and title(s) of official(s) of 
issuing institution] [Date]

This credit is subject to [insert “the most 
recent edition of the Uniform Customs and 
Practice for Documentary Credits published 
by the International Chamber of Commerce” 
or “the Uniform Commercial Code”];

(1) * * *
(n)(l) A standby trust agreement, as 

specified in § 264.147(h) or § 265.147(h) of this

chapter, must be worded as follows, except 
that institutions m brackets are to be 
replaced with the relevant information and 
the brackets deleted:
Standby Trust Agreement

Trust Agreement, the "Agreement,” entered 
into as of [date] by and between [name of the 
owner or operator] a [name of a State] [insert 
“corporation,” “partneship,” association,” or 
“proprietorship”], the "Grantor,” and [name 
of corporate trustee], [insert, “incorporated in 
the State of or “a national bank”],
the “trustee.”

Whereas the United States Environmental 
Protection Agency, "EPA,” an agency of the 
United States Government, has established 
certain regulations applicable to the Grantor, 
requiring that an owner or operator of a 
hazardous waste management facility or 
group of facilities must demonstrate financial 
responsibility for bodily injury and property 
damage to third parties caused by sudden 
accidental and/or nonsudden accidental 
ocurrenqes arising from operations of the 
facility or group of facilities.

Whereas, the Grantor has elected to 
establish a standby trust into which the 
proceeds from a letter of credit may be 
deposited to assure all or part of such 
financial responsibility for the facilities 
identified herein.

Whereas, the Grantor, acting through its 
duly authorized officers, has selected the 
Trustee to be the trustee under this 
agreement, and the Trustee is willing to act 
as trustee.

Now, therefore, the Grantor and the 
Trustee agree as follows:

Section 1. Definitions. As used in this 
Agreement:

(a) The term "Grantor” means the owner or 
operator who enters into this Agreement and 
any successors or assigns of the Grantor.

(b) The term “Trustee” means the Trustee 
who enters into this Agreement and any 
successor Trustee.

Section 2. Identification of Facilities. This 
agreement pertains to the facilities identified 
on attached schedule A [on schedule A, for 
each facility list the EPA Identification 
Number, name, and address of the 
facility(ies) and the amount of liability 
coverage, or portions thereof, if more than 
one instrument affords combined coverage as 
demonstrated by this Agreement].

Section 3. Establishment of Fund. Hie 
Grantor and the Trustee hereby establish a 
standby trust fund, hereafter the "Fund,” for 
the benefit of any and all third parties injured 
or damaged by [sudden and/or nonsudden] 
accidential occurrences arising from 
operation of the facility(ies) covered by this
guarantee, in the amounts of-------- - [up to
$1 million] per occurrence and----I—_  [up
to $2 million] annual aggregate for sudden
accidental occurrences and ,,  :— [up to $3
million] per occurrence and ---------[up to
$6 million] annual aggregate for nonsudden 
occurrences, except that the Fund is not 
established for the benefit of third parties for 
the following:

(a) Bodily injury or property damage for 
which [insert Grantor] is obligated to pay 
damages by reason of the assumption of 
liability in a contract or agreement. This
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exclusion does not apply to liability for 
damages that (insert Grantor] would be 
obligated to pay in the absence of the 
contract or agreement.

(b) Any obligation of [insert Grantor] under 
a workers' compensation, disability benefits, 
or unemployment compensation law or any 
similar law.

(c) Bodily injury to:
(1] An employee or [insert Grantor] arising 

from, and in the course of, employment by 
[insert Grantor}; or

(2) The spouse, child, parent, brother or 
sister of that employee as a consequence of, 
or arising from, and in the course of 
employment by [insert Grantor].

This exclusion applies;
[A] Whether [insert Grantor] may be liable 

as an employer or in any other capacity; and
(B) To any obligation to share damages 

with or repay another person who must pay 
damages because of the injury to persons 
identified in paragraphs (1) and (2).

(d) Bodily injury or property damage 
arising out of the ownership, maintenance, 
use, or entrustment to others of any aircraft 
motor vehicle or watercraft.

(e) Property damage to:
(1) Any property owned, rented, or 

occupied by [insert Grantor];
(2) Premises that are sold, given away or 

abandoned by [insert Grantor] if the property 
damage arises out of any part of those 
premises;

(3) Property loaned to [insert Grantor];
[1] Personal property in the care, custody

or control of [insert Grantor];
(5) That particular part of real property on 

which [insert Grantor] or any contractors or 
subcontractors working directly or indirectly 
on behalf of (insert Grantor] are performing 
operations, if the property damage arises out 
of these operations.

In the event of combination with another 
mechanism for liability coverage, the fund 
shall be considered (insert “primary” or 
“excess"] coverage.

The Fund is established initially as 
consisting of the proceeds of the letter of 
credit deposited into the Fund. Such proceeds 
and any other property subsequently 
transferred to the Trustee is referred to as the 
Fund, together with all earnings and profits 
thereon, less any payments or distributions 
made by the Trustee pursuant to this 
Agreement. The Fund shall be held by the 
Trustee, IN TRUST, as hereinafter provided. 
The Trustee shall not be responsible nor shall 
it undertake any responsibility for the 
amount or adequacy of, nor any duty to 
collect from the Grantor, any payments 
necessary to discharge any liabilities of the 
Grantor established by EPA.

Section 4. Payment fo r Bodily Injury or 
Property Damage. The Trustee shall satisfy a 
third party liability claim by drawing on the 
letter of credit described in Schedule B and 
by making payments from the Fund only upon 
receipt of one of the following documents:

(a) Certification from the Grantor and the 
third party claimants) that the liability claim 
should be paid. The certification must be 
worded as follows, except that instructions in 
brackets are to foe replaced with the relevant 
information and the brackets deleted:

Certification of Valid Claim
The undersigned, as parties [insert 

Grantor] and [insert name and address of 
third party ciaimant(s}], hereby certify that 
the claim of bodily injury and/or property 
damage caused by a [sudden or nonsudden] 
accidental occurrence arising from operating 
[Grantor’s] hazardous waste treatment, 
storage, or disposal facility should be paid in 
the amount of $[ ].
[Signatures]
Grantor
[Signatures]
Claimants}

(b) A valid final court order establishing a 
judgment against the Grantor for bodily 
injury or property damage caused by sudden 
or non sudden accidental occurrences arising 
from the operation of the Grantor’s facility or 
group of facilities.

Section 5. Payments Comprising the Fund. 
Payments made to the Trustee for the Fund 
shall consist of the proceeds from the letter of 
credit drawn upon by the Trustee in 
accordance with the requirements of 40 CFR 
264.151(k) and section 4 of this Agreement.

Section 6. Trustee Management. The 
Trustee shall invest and reinvest the principal 
and income, in accordance with general 
investment policies and guidelines which the 
Grantor may communicate in writing to the 
Trustee from time to time, subject, however, 
to the provisions of this section. In investing, 
reinvesting, exchanging, selling, and 
managing the Fund, the Trustee shall 
discharge his duties with respect to the trust 
fund solely in the interest of the beneficiary 
and with the care, skill prudence, and 
diligence under the circumstances then 
prevailing which persons of prudence, acting 
in a like capacity and familiar with such 
matters, would use in the conduct of an 
enterprise of a like character and with like 
aims; except that:

(i) Securities or other obligations of the 
Grantor, or any other owner or operator of 
the facilities, or any of their affiliates as 
defined in die Investment Company Act of 
1940, as amended, 15 U.S.C. 80a-2[a), shall 
not be acquired or held, unless they are 
securities or other obligations of the Federal 
or a State government;

(ii) The Trustee is authorized to invest the 
Fund in time or demand deposits of the 
Trustee, to the extent insured by an agency of 
the Federal or a  State Government; and

(iii) The Trustee is authorized to hold cash 
awaiting investment or distribution 
uninvested for a reasonable time and without 
liability for die payment of interest thereon.

Section 7. Commingling and Investment.
The Trustee is expressly authorized in its 
discretion:

(a) To transfer from time to time any or all 
of the assets of the Fund to any common, 
commingled, or collective trust fund created 
by the Trustee in which the Fund is eligible to 
participate, subject to all of the provisions 
thereof, to be commingled with the assets of 
other trusts participating therein; and

(b) To purchase shares in any investment 
company registered under the Investment 
Company Act of 1940,15 U.S.C 80a-l et seq., 
including one which may be crea ted, 
managed, (underwritten, or to which

investment advice is rendered or the shares 
of which are sold by the Trustee. The Trustee 
may vote such shares m its discretion.

Section o. Express Powers o f Trustee. 
Without in any way limiting the powers and 
discretions conferred upon the Trustee by the 
other provisions of this Agreement or by law, 
the Trustee is expressly authorized and 
empowered:

(a) To sell, exchange, convey, transfer, or 
otherwise dispose of any property held by it, 
by public or private sale. No person dealing 
with the Trustee shall be bound to see to the 
application of the purchase money or to 
inquire into the'validity or expediency of any 
such sale or other disposition;

(b) To make, execute, acknowledge, and 
deliver any and all documents of transfer and 
conveyance and any and all other 
instruments that may be necessary or 
appropriate to carry out the powers herein 
granted;

(c) To register any securities held in the 
Fund in its own name or in the name of a 
nominee and to hold any security in bearer 
form or in book entry, or to combine 
certificates representing such securities with 
certificates of the same issue held by the 
Trustee in other fiduciary capacities, or to 
deposit or arrange for the deposit of such 
securities in a qualified central depositary 
even though, when so deposited, such 
securities may be merged and held in bulk in 
the name of the nominee of such depositary 
with other securities deposited therein by 
another person, or to deposit or arrange for 
the deposit of any securities issued by the 
United States Government, or any agency or 
instrumentality thereof, with a Federal 
Reserve Bank, but the books and records of 
the Trustee shall at all times show that all 
such securities are part of the Fund;

(d) To deposit any cash in the Fund in 
interest-bearing accounts maintained or 
savings certificates issued by the Trustee, in 
its separate corporate capacity, or in any 
other banking institution .affiliated with the 
Trustee, to the extent insured by an agency of 
the Federal or State government; and

(e) To compromise or otherwise adjust all 
claims in favor of or against the Fund.

Section 9. Taxes and Expenses, All taxes of 
any kind that may be assessed or levied 
against or in respect of the Fund and all 
brokerage commissions incurred by the Fund 
shall be paid from the Fund. All other 
expenses incurred by the Trustee in 
connection with the administration of this 
Trust, including fees for legal services 
rendered to the Trustee, the compensation of 
the Trustee to the extent not paid directly by 
the Grantor, ana all other proper charges and 
disbursements to the Trustee shall be paid 
from the Fund.

Section 10. Advice o f Counsel. The Trustee 
may from time to time consult with counsel, 
who may be counsel to die Grantor, with 
respect to any question arising ~s to the 
construction of this Agreement or any action 
to be taken hereunder. The Trustee shall be 
fully protected, to the extent permitted by 
law, in acting upon the advice of counsel.

Section 11. Trustee Compensation. The 
Trustee shall be entitled to reasonable
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compensation for its services as agreed upon 
in writing from time to time with the Grantor.

Section 12. Successor Trustee. The Trustee 
may resign or the Grantor may replace the 
Trustee, but such resignation or replacement 
shall not be effective until the Grantor has 
appointed a successor trustee and this 
successor accepts the appointment. The 
successor trustee shall have the same powers 
and duties as those conferred upon the 
Trustee hereunder. Upon the successor 
trustee’s acceptance of the appointment, the 
Trustee shall assign, transfer, and pay over to 
the successor trustee the funds and properties 
then constituting the Fund. If for any reason 
the Grantor cannot of does not act in the 
event of the resignation of the Trustee, the 
Trustee may apply to a court of competent 
jurisdiction for the appointment of a 
successor trustee or for instructions. The 
successor trustee shall specify the date on 
which it assumes administration of the trust 
in a writing sent to the Grantor, the EPA 
Regional Administrator and the present 
Trustee by certified mail 10 days before such 
change becomes effective. Any expenses 
incurred by the Trustee as a result of any of 
the acts contemplated by this Section shall be 
paid as provided in Section 8.

Section 13. Instructions to the Trustee. All 
orders, requests, certifications of valid 
claims, and instructions to the Trustee shall 
be in writing, signed by such persons as are 
designated in die attached Exhibit A or such 
other designees as the Grantor may designate 
by amendments to Exhibit A. The Trustee 
shall be fully protected in acting without 
inquiry in accordance with the Grantor’s 
orders, requests, and instructions. The 
Trustee shall have the right to assume, in the 
absence of written notice to the contrary, that 
no event constituting a change ora 
termination of the authority of any person to 
act on behalf of the Grantor or the EPA 
Regional Administrator hereunder has 
occurred. The Trustee shall have no duty to 
act in the absence of such orders, requests, 
and instructions from the Grantor and/or 
EPA, except as provided for herein.

Section 14. Amendment of Agreement. This 
Agreement may be amended by an 
instrument in writing executed by the 
Grantor, the Trustee, and the EPA Regional 
Administrator, or by the Trustee and the EPA 
Regional Administrator if the Grantor ceases 
to exist

Section 15. Irrevocability and Termination. 
Subject to the right of the parties to amend 
this Agreement as provided in section 14, this 
Trust shall be irrevocable and shall continue 
until terminated at the written agreement of 
the Grantor, the Trustee, and the EPA 
Regional Administrator, or by the Trustee 
and the EPA Regional Administrator, if the 
Grantor ceases to exist Upon termination of 
the Trust, all remaining trust property, less 
final trust administration expenses, shall be 
paid to the Grantor.

The Regional Administrator will agree to 
termination of the Trust when the owner or 
operator substitutes alternative financial 
assurance as specified in this section.

Section 10. Immunity and Indemnification. 
The Trustee shall not incur personal liability 
of any nature in connection with any act or 
omission, made in good faith, in the

administration of this Trust, or in carrying out 
any directions by the Grantor and the EPA 
Regional Administrator issued in accordance 
with this Agreement. The Trustee shall be 
indemnified and saved harmless by the 
Grantor or from the Trust Fund, or both, from 
and against any personal liability to which 
the Trustee may be subjected by reason of 
any act or conduct in its official capacity, 
including all expenses reasonably incurred in 
its defense in the event the Grantor fails to 
provide such defense.

Section 17. Choice of Law. This Agreement 
shall be administered, construed, and 
enforced according to the laws of the State of 
{enter name of State}.

Section 18. Interpretation. As used in this 
Agreement, words in the singular include the 
plural and words in the plural include the 
singular. The descriptive headings for each 
Section of this Agreement shall not affect the 
interpretation of the legal efficacy of this 
Agreement.

In Witness Whereof the parties have 
caused this Agreement to be executed by 
their respective officers duly authorized and 
their corporate seals to be hereunto affixed 
and attested as of the date first above 
written. The parties below certify that the 
wording of this Agreement is identical to the 
wording specified in 40 CFR 264.151 (n) as 
such regulations were constituted on the date 
first above written.

[Signature of Grantor) 
[Title]
Attest:
[Title}
[Seal]

[Signature of Trustee}
Attest:
[Title]
[Seal]

(2) The following is an example of the 
certification of acknowledgement which must 
accompany the trust agreement for a standby 
trust fund as specified in §§ 264.147(h) or 
265.147(h) or this chapter. State requirements 
may differ on the proper content of this 
acknowledgement.
State of

County of

On this [date], before me personally came 
[owner or operator] to me known, who, being 
by me duly sworn, did depose and say that 
she/he resides at [address], that she/he is 
[title] of [corporation], the corporation 
described in and which executed the above 
instrument; that she/he knows the seal of 
said corporation; that the seal affixed to such 
instrument is such corporate seal; that it was 
so affixed by order of the Board of Directors 
of said corporation, and that she/he signed 
her/his name thereto by like order.

[Signature of Notary Public)
40 CFR part 265 is amended as 

follows:

PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES

1. The authority citation for part 265 
continues to read as follows;

Authority: 42 U.S.C. 6905, 6912(a), 8924, 
6925, and 6935.

2. Section 265.119 is amended by 
adding a sentence to the end of 
paragraph (b)(2) as follows.
§ 265.119 Post-closure notices.
* * * * *

(b) * * *
(2) * * * The Regional Administrator 

shall not release the owner or operator 
from financial assurance requirements 
under § 265.143(h) until the owner or 
operator has complied with the 
provisions of this paragraph.
*  •  It it 1t

3. Section 265.143 is amended by 
revising paragraphs (e)(1), (e)(2), (e)(10) 
introductory text, (f), and (h) to read as 
follows:
§ 265.143 Financial assurance fo r closure.
* * * * * .

(e) Financial test and guarantee for 
closure. (1) An owner or operator may 
satisfy the requirements of this section 
by demonstrating that he passes a 
financial test as specified in this 
paragraph. To pass this test the owner 
or operator must meet the criteria of 
either paragraph (e)(l)(i) or (ii) of this 
section.

(i) The owner or operator must have:
(A) Either a ratio of total liabilities to 

net worth less than 1.5; or, a ratio of the 
sum of net income plus depreciation, 
depletion and amortization, minus $10 
million, to total liabilities greater than
0.10; and

(B) Tangible net worth greater than 
the sum of the current closure and post
closure cost estimates and any other 
obligations covered by a financial test 
plus $10 million; and

(C) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of current closure and post-closure 
cost estimates and any other obligations 
covered by a financial test.

(ii) Hie owner or operator must have:
(A) A current rating for his most 

recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor’s or 
Aaa, Aa, A or Baa as issued by 
Moody’s; and

(B) Tangible net worth greater than 
the sum of the current closure and post- 
closure cost estimates and any other
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obligations covered by a financial test 
plus $10 million; and

(C) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post
closure cost estimates and any other 
obligations covered by a financial test.

(2) The*phrase “current closure and 
post-closure cost estimates“ as used in 
paragraph (e)(1) of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-7 of the letter from the 
owner’s or operator’s chief financial 
officer (264.151(f)).
* * * * *

(10) An owner or operator may meet 
the requirements of this section by 
obtaining a written guarantee. The 
guarantor must be the direct or higher- 
tier parent corporation of the owner or 
operator, a firm whose parent 
corporation is also the parent 
corporation of the owner or operator, or 
a firm with a “substantial business 
relationship” with the owner or 
operator. The guarantor must meet the 
requirements for owners or operators in 
paragraphs (e)(1) through (8) of this 
section and must comply with the terms 
of the guarantee. The wording of the 
guarantee must be identical to the 
wording specified § 264.151(h). A 
certified copy of the guarantee must 
accompany the items sent to the 
Regional Administrator as specified in 
paragraph (e)(3) of this section. One of 
these items must be the letter from the 
guarantor’s chief financial officer. If the 
guarantor’s parent corporation is also 
the parent corporation of the owner or 
operator, the letter must describe the 
value received in consideration of the 
guarantee. If the guarantor is a firm with 
a “substantial business relationship” 
with the owner or operator, this letter 
must describe this “substantial business 
relationship” and the value received in 
consideration of the guarantee. The 
terms of the guarantee must provide 
that:
★ * * • * • *

(f) Use o f multiple financial 
mechanisms. An owner or operator may 
satisfy the requirements of this section 
by establishing more than one financial 
mechanism per facility. These 
mechanisms are limited to trust funds, 
surety bonds guaranteeing payment into 
a trust fund, letters of credit, insurance, 
and financial test and guarantee, except 
that the financial test and guarantee 
may not be combined. The mechanisms 
must be as specified in paragraphs (a), 
(b), (d), (e), and (f), respectively, of this 
section, except that it is the combination 
of mechanisms rather than thè single 
mechanism that must provide financial

assurance for an amount at least equal 
to the cost estimate. If an owner or 
operator uses a trust fund in 
combination with a surety bond or letter 
of credit, he may use the trust fund as 
the standby trust fund for the other 
mechanism. A single trust fund may be 
established for two or more 
mechanisms. The Regional 
Administration may use any or all of the 
mechanisms to provide for closure of the 
facility.
* * * * *

(h) Release o f the owner or operator 
from the requirements o f this section. 
Within 60 days after receiving 
certifications from the owner or operator 
and an independent registered 
professional engineer that final closure 
has been completed in accordance with 
the approved closure plan, and, for 
facilities subject to § 265.119, after 
receiving the certification required 
under § 265.119(b)(2), the Regional 
Administrator will notify the owner or 
operator in writing that he is no longer 
required by this section to maintain 
financial assurance for final closure of 
the facility, unless the Regional 
Administrator has reason to believe that 
final closure has not been in accordance 
with the approved closure plan or that 
the owner or operator has failed to 
comply with the applicable 
requirements of § 265.119. The Regional 
Administrator shall provide the owner 
or operator a detailed written statement 
of any such reason to believe that 
closure has not been in accordance with 
the approved closure plan or that the 
owner or operator has failed to comply 
with the applicable requirements of
§ 265.119.

4. Section 265.145 is amended by 
revising paragraphs (e)(1) and (2), the 
introductory text of paragraph (e)(ll), 
and paragraph (f) to read as follows:
§ 265.145 Financial assurance for post
closure care.
*  . .*  *  *  . *

(e) Financial test and guarantees for 
post-closure care. (1) An owner or 
operator may satisfy the requirements of 
this section by demonstrating that he 
passes a financial test as specified in 
this paragraph. To pass this test the 
owner or operator must meet the criteria 
of either paragraph (e)(l)(i) or (ii) of this 
section.

(i) The owner or operator must have;
(A) Either a ratio of total liabilities to 

net worth less than 1.5; or, a ratio of the 
sum of net income plus depreciation, 
depletion and amortization, minus $10 
million, to total liabilities greater than
0.10; and

(B) Tangible net worth greater than 
the sum of the current closure and post

closure cost estimates and any other 
obligations covered by a financial test 
plus $10 million; and

(C) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of current closure and post-closure 
cost estimates and any other obligations 
covered by a financial test.

(ii) The owner or operator must have:
(A) A current rating for his most 

recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor’s or 
Aaa, Aa, A or Baa as issued by 
Moody’s; and

(B) Tangible net worth greater than 
the sum of the current closure and post
closure cost estimates and any other 
obligations covered by a financial test 
plus $10 million; and

(C) A ssets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the current closure and post
closure cost estimates and any other 
obligations covered by a financial test.

(2) The phrase “current closure and 
post-closure cost estimates" as used in 
paragraph (e)(1), of this section refers to 
the cost estimates required to be shown 
in paragraphs 1-7 of the letter from the 
owner’s or operator’s chief financial 
officer (264.151(f)).
* it * * *

(11) An owner or operator may meet 
the requirements of this section by 
obtaining a written guarantee. The 
guarantor must be the direct or higher- 
tier parent corporation of the owner or 
operator, a firm whose parent 
corporation is also the parent 
corporation of the owner or operator, or 
a firm with a “substantial business 
relationship” with the owner òr 
operator. The guarantor must meet the 
requirements for owners or operators in 
paragraphs (e) (1) through (9) of this 
section and must comply with the terms 
of the guarantee. The wording of the 
guarantee must be identical to the 
wording specified § 264.151(h). A 
certified copy of the guarantee must 
accompany the items sent to the 
Regional Administrator as specified in 
paragraph (e)(3) of this section. One of 
these items must be the letter from the 
guarantor’s chief financial officer. If the 
guarantor’s parent corporation is also 
the parent corporation of the owner or 
operator, the letter must describe the 
value received in consideration of the 
guarantee. If the guarantor is a firm with 
a “substantial business relationship” 
with the owner or operator, this letter 
must describe this “substantial business 
relationship” and the value received in 
Consideration of thè guarantee. The
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terms of the guarantee must provide 
that:
* * * * *

(f) Use o f multiple financial 
mechanisms. An owner or operator may 
satisfy the requirements of this section 
by establishing more than one financial 
mechanism per facility. These 
mechanisms are limited to trust funds, 
surety bonds guaranteeing payment into 
a trust fund, letters of credit, insurance, 
and financial test and guarantee, except 
that the financial test and guarantee 
may not be combined. The mechanisms 
must be as specified in paragraphs (a), 
(b), (d), (e), and (f), respectively, of this 
section, except that it is the combination 
of mechanisms rather than the single 
mechanism that must provide financial 
assurance for an amount at least equal 
to the cost estimate. If an owner or 
operator uses a trust fund in 
combination with a surety bond or letter 
of credit, he may use the trust fund as 
the standby trust fund for the other 
mechanism. A single trust fund may be 
established for two or more 
mechanisms. The Regional 
Admininstrator may use any or all of the 
mechanisms to provide for post-closure 
of the facility.
* * * * *

5. Section 265.147 is amended by 
revising paragraphs (a)(7), (b)(7), (f)(1), 
and (f)(6), and by adding new 
paragraphs (h)(4) and (h)(5) to read as 
follows:
§265.147 Liability requirements.

(a) * * *
(7) An owner or operator shall notify 

the Regional Administrator in writing 
within 30 days whenever:

(i) a claim results in a reduction in the 
amount of financial assurance for 
liability coverage provided by a 
financial instrument authorized in 
paragraphs (a)(1) through (a)(6) of this 
section; or

(ii) a Certification of Valid Claim for 
bodily injury or propeVty damages 
caused by a sudden or non-sudden 
accidental occurrence arising from the 
operation of a hazardous waste 
treatment, storage, or disposal facility is 
entered between the owner or operator 
and third-party claimant for liability 
coverage under paragraphs (a)(1) 
through (a)(6) of this section; or

(iii) a final court order establishing a 
judgment for bodily injury or property 
damage caused by a sudden or non
sudden accidental occurrence arising 
from the operation of a hazardous waste 
treatment, storage, or disposal facility is 
issued against the owner or operator or 
an instrument that is providing financial 
assurance for liability coverage under 
paragraphs (a)(1) through (a)(6) of this 
section.

(b) * * *
(7) An owner or operator shall notify 

the Regional Administrator in writing 
within 30 days whenever:

(i) A claim results in a reduction in the 
amount of financial assurance for 
liability coverage provided by a 
financial instrument authorized in 
paragraphs (b)(1) through (b)(6) of this 
section; or

(ii) A Certification of Valid Claim for 
bodily injury or property damages 
caused by a sudden or non-sudden 
accidental occurrence arising from the 
operation of a hazardous waste 
treatment, storage, or disposal facility is 
entered between the owner or operator 
and third-party claimant for liability 
coverage under paragraphs (b)(1) 
through (b)(6) of this section; or
- (iii) A final court order establishing a 
judgment for bodily injury or property 
damage caused by a sudden or non
sudden accidental occurrence arising 
from the operation of a hazardous waste 
treatment, storage, or disposal facility is 
issued against the owner or operator or 
an instrument that is providing financial 
assurance for liability coverage under 
paragraphs (b)(1) through (b)(6) of this 
section.
* * * * *

(f) Financial test for liability 
coverage. (1) An owner or operator may 
satisfy the requirements of this section by 
demonstrating that he passes a financial 
test as specified in this paragraph. To 
pass this test the owner or operator 
must meet the criteria of paragraph
(f)(l)(i) or (f)(l)(ii) of this section.

(i) The owner or operator must have:
(A) Tangible net worth greater than 

the sum of the amount of liability 
coverage to be demonstrated by this test 
plus $10 million;

(B) Assets located in the United States 
amounting to at least 90 percent of total 
assets or at least six times the sum of

the amount of liability coverage and any 
other obligations covered by a financial 
test.

(ii) The owner or operator must have:
(A) A current rating for his most 

recent bond issuance of AAA, AA, A, or 
BBB as issued by Standard and Poor’s or 
Aaa, Aa, A, or Baa as issued by 
Moody’s; and

(B) Tangible net worth greater than 
the sum of the amount of liability 
coverage to be demonstrated by this test 
plus $10 million; and

(C) Assets located in the United 
States amounting to at least 90 percent 
of total assets or at least six times the 
sum of the amount of liability coverage 
and any other obligations covered by a 
financial test.
★ * h ★  ★

(6) If the owner or operator no longer 
meets the requirements of paragraph
(f)(1) of this section, he must obtain 
insurance, a letter of credit, a surety 
bond, a trust fund, or a guarantee for the 
entire amount of required liability 
coverage as specified in this section. 
Evidence of liability coverage must be 
submitted to the Regional Administrator 
within 90 days after the end of the fiscal 
year for which the year-end financial 
data show that the owner or operator no 
longer meets the test requirements.
* * * * *

(h) * * *
(4) an owner or operator who uses a 

letter of credit to satisfy the 
requirements of this section may also 
establish a standby trust fund. Under 
the terms of such a letter of credit, all 
amounts paid pursuant to a draft by the 
trustee of the standby trust will be 
deposited by the issuing institution into 
the standhy trust in accordance with 
instructions from the trustee. The trustee 
of the standby trust fund must be an 
entity which has the authority to act as 
a trustee and whose trust operations are 
regulated and examined by a Federal or 
State agency.

(5) The wording of the standby trust 
fund must be identical to the wording 
specified in § 264.151(b).
* * * * *

(FR Doc. 91-15060 Filed 3-28-91; 8:45 am] 
BILUNG CODE 6560-50-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 86

[AMS-FRL-3967-9]

Motor Vehicle and Engine Compliance 
Program Fees for: Light-Duty Vehicles; 
Light-Duty Trucks; Heavy-Duty 
Vehicles and Engines; and 
Motorcycles

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of proposed rulemaking 
(NPRM}._

SUMMARY: Today’s action proposes that 
40 CFR part 86 be amended to add 
provisions which would authorize the 
Environmental Protection Agency (EPA) 
to collect fees for certain activities 
required of the Agency pursuant to the 
Clean Air Act (CAA) (42 U.S.C. 7401 et 
seq.), as amended by Public Law 101- 
549, the Energy Policy and Conservation 
Act (EPCA) (42 U.S.C. 6201 et seq.), and 
the Motor Vehicle Information and Cost 
Savings Act (15 U.S.C. 2001 et seq.). The 
authority for this rulemaking is the 
Independent Offices Appropriations Act 
(IOAA) (31 U.S.C. 9701), section 217 of 
the Clean Air Act, as amended, and the 
Omnibus Budget Reconciliation Act 
(OBRA) of 1990, Public Law 101-508, 
section 6501.

The fee program proposed today 
would cover EPA’s Motor Vehicle and 
Engine Compliance Program (MVECP). 
The MVECP includes all compliance and 
enforcement activities performed by 
EPA which are associated with 
certification, fuel economy, Selective 
Enforcement Auditing (SEA), and in-use 
compliance activities. The proposed fee 
would recover those compliance costs 
which the government incurs in 
providing manufacturers or Independent 
Commercial Importers (ICIs) with 
certificates of conformity, fuel economy 
labels, and Corporate Average Fuel 
Economy (CAFE) calculations necessary 
to market vehicles in the United States 
and to meet requirements otherwise 
imposed by statute. This program would 
apply to all manufacturers and ICIs of 
light-duty vehicles (LDVs), light-duty 
trucks (LDTs), heavy-duty vehicles 
(HDVs), heavy-duty engines (IIDEs), 
and motorcycles (MCs).

When a manufacturer or an ICI 
decides to market vehicles or engines in 
the United States, EPA must perform 
certain activities necessary to ensure 
compliance with regulations pertaining 
to the MVECP. In doing so, EPA incurs 
costs which it is authorized to recover 
by the CAA and IOAA. This rulemaking

would enable EPA to recover these costs 
through fees.
DATES: Written comments on this notice 
will be accepted for 30 days following 
the hearing, until August 22,1991. EPA 
will conduct a public hearing on this 
notice of Proposed Rulemaking on July
23,1991, in Ann Arbor, Michigan. The 
hearing will convene at 10 a.m. and will 
adjourn at such time as necessary to 
complete the testimony. Further 
information on the public hearing can be 
found in section VI, Public Participation, 
in SUPPLEMENTARY INFORMATION. 
ADDRESSES: Written comments should 
be submitted (in duplicate if possible) 
to: The Air Docket, room M-1500 (LE- 
131, Waterside Mall, Attention: Docket 
No. A-91-15, 401 M Street SW., 
Washington, DC 20460. The public 
hearing will be held in the conference 
room of the Environmental Protection 
Agency, Motor Vehicle Emission 
Laboratory, 2565 Plymouth Road, Ann 
Arbor, Michigan 48105.

Materials relevant to this proposed 
rulemaking are contained in Docket No. 
A-91-15. The docket is located at the 
above address and may be inspected 
from 8 a.m. until noon and from 1:30 p.m. 
until 3:30 p.m. Monday through Friday.
A reasonable fee may be charged by 
EPA for copying docket material 
FOR FURTHER INFORMATION CONTACT: 
Daniel L. Harrison, Certification 
Division, U.S. Environmental Protection 
Agency, 2565 Plymouth Road, Ann 
Arbor, Michigan 48105, Telephone (313) 
668-4281.
SUPPLEMENTARY INFORMATION:
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I. Introduction
Section 217 of the CAA, as amended 

in 1990, permits the EPA to establish 
fees to recover all reasonable costs 
associated with (1) new vehicle or 
engine certification under section 206(a) 
or part C,1 (2) new vehicle or engine 
compliance monitoring and testing 
under section 206(b) or part C, and (3) 
in-use vehicle or engine compliance 
monitoring under section 207(c) or part
C. In addition, the IOAA permits a 
government agency to establish fees for 
a service or thing of value provided by 
the agency to an identifiable recipient. 
The OBRA requires EPA to assess and 
collect fees for services and activities 
carried out pursuant to laws 
administered by the EPA.

Today’s proposed action would 
establish a fee program to recover those 
costs incurred by EPA in administering 
the MVECP, including manufacturer 2 
certification, SEA, certification 
compliance audits and investigations, 
in-use compliance monitoring, fuel 
economy labeling, and CAFE 
calculations. This fee program would be 
based on all recoverable direct and 
indirect costs associated with 
administering these activities.

The event which triggers EPA costs is 
the certification request.3 Certification 
requests can be divided into three types 
corresponding to the three major 
divisions of regulated mobile sources: 
Light-duty vehicles and trucks (LDVs/ 
LDTs): heavy-duty vehicles and engines 
(HDVs/HDEs); and motorcycles (MCs). 
Within each certification request type, 
all activities associated with the MVECP 
(certification, fuel economy, SEA, and 
in-use compliance programs) can be 
grouped together. By determining the 
costs and events associated with the 
MVECP, a fee can be calculated for each 
certification request type.

1 Part C of the CAA, as amended, pertains to 
Clean Fuel Vehicles.

* Manufacturer, as used in this NPRM, means all 
entities or individuals requesting certification, 
including, but not limited to. Original Equipment 
Manufacturers and ICIs.

* A certification request is defined as a 
manufacturer's request for Certification evidenced 
by the submission of an application for certification, 
Engine System Information (ESI} data sheet, or ICI 
Carry-Over data sheet.
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For each certification request type, 

costs may vary within, certain activities, 
such as confirmatory testing, auditing of 
manufacturer’s testing and data, SEA, 
and in-use compliance monitoring and 
testing. However, every certification 
request is subject potentially to an equal 
amount of compliance review, testing, 
and auditing. Further, under the 
provisions authorizing manufacturer or 
confirmatory testing, EPA decisions on 
such testing are to be based on their 
merits and are not to be influenced by 
the fee program. Therefore, EPA 
proposes that a fair and equitable 
method of calculating costs is to 
determine the average cost to EPA, 
including all related activities, of 
providing each certification request 
type.

The goal of today's regulation is to 
make the MVECP self-sustaining to the 
extent possible. Those manufacturers 
benefiting from the services provided 
would bear the government’s cost of 
administering the program on their 
behalf.
II. Background
A. Legal Authority

EPA is authorized under section 217 of 
the Glean Air Act, as amended by Public 
Law 101-549, section 225, to establish 
fees for specific services it provides to 
vehicle manufacturers. The CAA 
provides in pertinent part:

Consistent with section 9701 of title 
31, United States Code, the 
Administrator may promulgate * * * 
regulations establishing fees to recover 
all reasonable costs to the 
Administrator associated with—

(1) New vehicle or engine certification 
under section 206(a) or part C,

(2) New vehicle or engine compliance 
monitoring and testing under section 
206(b) or part C, and

(3) In-use vehicle or engine 
compliance monitoring and testing 
under section 207(c) or part C.

OBRA requires EPA to assess and 
collect fees for services and activities 
carried out pursuant to laws 
administered by the EPA. OBRA also 
requires that EPA collect in aggregate 
fees of not less than $38,000,000 in fiscal 
years 1992,1993,1994, and 1995. The 
proposed MVECP fees would represent 
part of the aggregate EPA fees collected 
in each of these fiscal years. The Act 
further states that section 6501 neither 
increases nor diminishes EPA’s 
authority to promulgate regulations 
pursuant to the IOAA.

EPA, as an independent regulatory 
agency, is also authorized under the 
Independent Offices Appropriation Act 
of 1952 to establish fees for other

services and benefits it provides. This 
provision, originally designated as 31 
U.S.C. 433(a), was codified into law oil 
September 13,1982, at 31 U.S.C. 9701. 
This provision encourages Federal 
regulatory agencies to recover, to the 
fullest extent possible, costs provided to 
identifiable recipients. The relevant text 
states:

It is the sense of Congress that each service 
or thing of value provided by an agency * * * 
to a person * * * is to be self-sustaining to 
the extent possible. The head of an agency 
may prescribe regulations establishing the 
charge for a service or thing of value 
provided by the agency. * *• * Each charge 
shall be fair and based on costs to the 
Government, the value of the service or thing 
to the recipient, and other relevant facts.

The proper measure of a fee imposed 
under the IOAA reflects the value of the 
service to the recipient and the cost to 
the government. In National Cable 
Television A ss’n v. United States, 415 
U.S. 336 (1974), the Supreme Court 
determined that fees were to be 
measured by the value of the service to 
the recipient. Subsequent court 
decisions have held that a fee under the 
IOAA may also be based on the costs 
incurred by the government in providing 
a service, so long as the imposed fee 
does not exceed such costs. See Central 
& S. Motor Tariff A ss’n v. United States 
777 F.2d 722 (D.C. Cir. 1985); M ississippi 
Power & Light Co. v. United States 
Nuclear Regulatory Comm’n, 601 F.2d 
223 (5th Cir. 1979); Public Service Co. v. 
Andrus, 433 F.Supp. 144 (D. Colo. 1977); 
and Electronic Industries A ss’n  v. 
Federal Communications Comm’n, 554 
F.2d 1109 (D.C. Cir. 1976).

Several court decisions have 
interpreted the IOAA and set forth the 
general standards that agencies must 
meet in establishing fees under this Act. 
In 1974, the Supreme Court found that 
absent a clear Congressional intent a fee 
may only be charged for a special 
benefit provided to identifiable 
beneficiaries measured by its value to 
the recipient. See National Cable 
Television Association v. United States, 
415 U.S. 336 (1974) and Federal Power 
Comm ’n v. New England Power Co., 415 
U.S. 345 (1974). Congress may 
Constitutionally authorize agencies to 
recover the total cost of administering a 
program from those regulated under the 
normal delegation standards. Skinner v. 
Mid-Atlantic Pipeline Co., 490 U.S. 212 
(1989). Congress may also authorize fees 
to be charged on a basis “reasonable 
related” to services and not on the basis 
of a special benefit. Florida Power & 
Light Co. v. United States, MS F.2d765 
(D.C. Cir. 1988), cert, denied, 109 S.Ct. 
1952 (1989). The Bureau of the Budget 
Circular A-25 (Circular) has

traditionally provided administrative 
guidance for implementation of the 
IOAA when user fees are being charged 
only for special benefits. The Circular 
states the general policy that a 
“reasonable charge * * * should be 
made to each identifiable recipient for a 
measurable unit or amount of 
Government services or property from 
which he derives a special benefit.”

Judicial decisions have provided 
guidance to federal agencies in 
determining which services provide 
“special benefits” to a recipient. 
Specifically, “special benefits” include 
services rendered at the request of a 
recipient or services which assist a 
person in complying with statutory or 
regulatory obligations. National Cable 
Television Association v. FederdI 
Communications Comm’n, 554 F.2d 1109; 
M ississippi Power & Light v. United 
States Nuclear Regulatory Comm ’n, 601 
F.2d 223 (1979); Nevada Power Co. v. 
Watt, 711 F.2d 913 (1983).

“Special benefits” also result from 
services which assist manufacturers in 
marketing a quality product and gives 
them credibility in the marketplace. This 
view receives support in the Circular 
which states that a special benefit 
accrues when a service “provides 
business stability or contributes to 
public confidence in the business 
activity of the beneficiary.” In 
recognition of the fact that 
manufacturers receive specific benefits 
from EPA activities, EPA proposes to 
implement fees for certain services it 
provides.

Court decisions have provided 
guidance on the criteria to be used in 
implementing fee schedules under the 
IOAA when user fees are being charged 
for special benefits. See National Cable 
Television A ss’n  v. Federal 
Communications Comm’n, 554 F.2d 1094 
(D.C. Cir. 1976); Electronic Industries 
Association v. Federal Communications 
Comm % 554 F.2d 1109 (D.C. Cir. 1976); 
and Capital Cities Communications, Inc, 
v. Federal Communications Comm’n,
554 F.2d 1135 (D.C. Cir. 1976). These 
decisions indicate the following factors 
are relevant in developing a fee 
program:

1. An agency may impose a 
reasonable charge on recipients for an 
amount of work from which the 
recipients benefit. The fees must be for 
specific services to specific persons.

2. The fees may not exceed the cost to 
the agency in rendering the service.

3. An agency may recover the full cost 
of providing a service to an identifiable 
beneficiary regardless of the incidental 
public benefits which may flow from the 
service.
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An agency, when it proposes a fee 
pursuant to the IOAA to recover special 
benefits, also needs to address the 
following matters set out in Electronic 
Industries A ss’n v. Federal 
Communications Comm 'n, 554 F.2d at 
1117:

1. The agency must justify the 
assessment of a fee by a clear statement 
of the particular service or benefit for 
which it seeks reimbursement.

2. The agency must calculate the cost 
basis for each fee by:

a. Allocating specific expenses of the 
cost basis of the fee to the smallest 
practical unit;

b. Excluding expenses that serve an 
independent public interest; and

c. Providing public explanation of the 
specific expenses included in the cost 
basis for a particular fee, and an 
explanation of the criteria used to 
include or exclude a particular item.

3. The fee must be set to return the 
cost basis at a rate that reasonably 
reflects the cost of the services 
performed and valued conferred on the 
payor.

As detailed in the following, EPA 
believes it has fulfilled all of these aims 
in developing this proposal.

EPA believes the fees included in this 
proposal are justified based on the tests 
for fee recovery relating to special 
benefits applicable under IOAA, EPA 
also believes that CAA section 217 gives 
EPA additional support for imposing 
fees for the programs specified in that 
section. Section 217 authorizes EPA to 
establish fees “[cjonsistent” with IOAA 
“to recover all reasonable costs to the 
Administrator associated” with 
certification, recall and SEA testing.
This section establishes Congress’ 
position that the specified programs 
provide the type of benefit and have the 
type of costs that are appropriately 
recoverable under IOAA. Moreover, by 
providing authority to recover “all 
reasonable costs * * * associated” with 
the programs, Congress has given EPA 
authority to impose fees on a basis that 
can extend beyond the specific criteria 
used in interpreting IOAA. See Florida 
Power & Light Co. v. United States, 846 
F.2d 765 (D.C. Cir. 1988), cert denied, 109 
S. C t 1952 (1989). If any commenters 
believe that any fee proposed by EPA 
for recovery for the programs identified 
in CAA section 217 is not recoverable 
under IOAA, the commenters are 
requested to discuss whether, in their 
view, the fees would be recoverable 
under the “all reasonable costs 
associated” test found in section 217.

B. Motor Vehicle and Engine 
Compliance Program Description

Hie CAA requires that motor vehicles, 
prior to being distributed or offered for 
sale in the United States, be covered by 
a certificate of conformity indicating 
compliance with the emission standards 
set forth in the Act. Each model year, 
EPA receives approximately 577 
certification requests for LDVs/LDTs 
engine-system combinations, 135 for 
heavy-duty engine-system combinations, 
and 85 for motorcycle engine-system 
combinations. EPA processes thèse 
applications and makes a determination 
of conformance with the CAA and 
related regulations. If the vehicle or 
engine satisfies the prescribed emission 
standards, EPA issues a certificate of 
conformity for the relevant engine- 
system combination.4

The certification process includes, but 
is not limited to, application for 
certification review, durability 
justification review, emission-data 
vehicle approval and processing, and 
certification request processing and 
computer support. Other activities 
related to the certification process 
include auditing the applicant’s testing 
and data collection procedures, 
laboratory correlation, and EPA 
confirmatory testing and compliance 
inspections and investigations related to 
certification.

EPA further ensures compliance with 
the CAA through activities such as 
investigations to prevent the sale of 
uncertified new vehicles and engines;
ICI review, processing and approval for 
final importation of vehicles and 
engines; and SEA and in-use compliance 
programs. SEA activities include the 
selection and testing of vehicles and 
engines off the assembly line at various 
production plants around the world to 
determine compliance with emission 
standards. In-use compliance activities 
ensure that vehicles and engines 
continue to meet emission standards 
throughout their useful life.6

Based on the above activities, EPA 
determines whether a manufacturer 
meets the CAA requirements and should 
thereby be permitted to market vehicles 
for sale in the United States.
C. Fuel Economy Program Description

For LDVs/LDTs, EPA also administers 
the fuel economy program which 
includes several activities, such as fuel 
economy labeling and CAFE. These

4 As defined in 40 CFR 86.082-2, “engine-system 
combination” means an engine family-exhaust 
emission control system combination.

8 Definitions of vehicle and engine useful life are 
included in sections 202 and 207 of the CAA, as 
amended.

activities require EPA to do 
confirmatory testing of vehicles; review 
and audit manufacturers’ vehicle and 
engine tests, calculations, and labels; 
furnish computer processing and 
computer programming support; and 
calculate fuel economy values.

Fuel economy labeling activities 
provide fuel economy values and other 
labeling information. These labels are 
used by automotive manufacturers both 
to market their product and meet the 
requirements of the Energy Policy and 
Conservation Act (EPCA), 42 U.S.C; 
6201. EPA also oversees CAFE activities 
which are used to determine each 
manufacturer’s compliance with the 
corporate average fuel economy 
standards specified in EPCA. Annually, 
EPA processes approximately 1,250 fuel 
economy label requests and 500 CAFE 
calculations.

The fuel economy program is 
intertwined with the certification 
process of the MVECP for LDVs and 
LDTs. This interrelationship is 
demonstrated by the fact that both 
programs collect fuel economy and 
emissions data. Emission-data vehicles 
provide both emissions and fuel 
economy data. Further, fuel economy- 
data vehicles are tested for emissions 
and must comply with the emission 
standards. Only then can the fuel 
economy data be used in the fuel 
economy program. Thus, each program 
generates data to support the other and 
to support decisions on both 
certification and fuel economy. This 
interrelationship has allowed EPA to 
streamline the certification program and 
procedures, thereby minimizing costs 
directly incurred by the industry as well 
as by EPA.

Since EPA costs for fuel economy are 
interrelated and closely parallel those of 
certification, it is unnecessary, for fee 
purposes, to distinguish between the 
efforts expended on fuel economy and 
certification. Therefore, EPA costs per 
certificate and costs per fuel economy 
basic engine 6 can be combined and a 
fee assessed only on a certification 
request basis. The proposed fee 
encompasses the costs from both the 
certification and fuel economy activities

• A fuel economy basic engine is a unique 
combination of manufacturer, engine displacement, 
number of cylinders, fuel system, catalyst usage, 
and other characteristics specified by the 
Administrator. It differs from an  engine-system 
combination as used to distinguish designs for 
certification purposes in that the engine-system 
combination may include more than one engine 
displacement but only one emission control system, 
while a fuel economy basic engine may include 
more than one emission control system but only one 
engine displacement
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associated with the request for 
certification.

A combined fee for certification and 
fuel economy activities can also be 
justified by the process which leads to 
EPA activities and cost. Certification 
requests are made by a manufacturer for 
each engine-system combination. The 
certification request initiates EPA 
activities for both the certification and 
fuel economy programs. If a 
manufacturer did not request 
certification, neither the certification 
activities nor the fuel economy activities 
would be necessary and EPA would 
avoid costs incurred in administering 
these programs.

Even though there is a combined fee. 
the fuel economy portion of the fee 
would go to the general fund of the U.S. 
Treasury, while the certification portion 
of the fee would go to a special fund as 
required by the CAA. These Treasury 
funds are described later, under the 
section on fee collection.
D. Identification o f Special Benefits

The CAA expressly authorizes the 
collection of fees for specific services, 
namely certification, SEA and in-use 
compliance monitoring and testing. Even 
without this express authority, EPA 
could impose fees for the services 
specified in the CAA, as well as other 
services included in this rule, pursuant 
to the IOAA. The IOAA allows agencies 
to impose fees for services which 
provide “special benefits” to identifiable 
recipients. The services provided by 
EPA under the MVECP result in “special 
benefits" to manufacturers.

By issuing a certificate of conformity, 
EPA assists the manufacturers in 
carrying out their responsibilities to 
comply with statutory and regulatory' 
requirements which must be met in 
order to market vehicles in the U.S. In 
addition, certification assists 
manufacturers by reducing potential 
costs which could be incurred due to 
recall of noncompliant vehicles.

SEA testing helps provide assurances 
to manufacturers, as well as EPA, that 
production vehicles and engines actually 
meet emission standards. Similarly, the 
in-use compliance program provides 
manufacturers with information on the 
durability of their products. Both 
programs help maintain a “level playing 
field” by providing strong incentives for 
manufacturers to produce actual 
production vehicles, and engines that 
meet emission standards when new as 
well as throughout their useful lives.

Fees for the fuel economy and CAFE 
calculations and labeling are not 
specifically authorized by the CAA 
since these programs are authorized 
under statutes directly concerned with

fuel economy rather than pollution. The 
fuel economy and CAFE programs 
clearly provide a benefit to the 
manufacturers and, as such, fees for 
these programs are authorized by IOAA. 
The fuel economy labeling program 
benefits manufacturers as evidenced by 
the use of fuel economy figures in 
advertising campaigns to promote sales. 
Further, the availability of EPA’s 
standardized procedure for calculating 
these figures provides manufacturers 
with an assured and equitable method 
for comparing fuel economy values. In 
addition, fuel economy and CAFE 
calculations enable manufacturers to 
comply with the regulatory requirements 
ofEPCA.
III. Proposed Fee System
A. A ctivity  Costs Proposed for Recovery 
Through This Rule

EPA proposes to recover through fees 
all allowable direct and indirect costs 
incurred for the MVECP. The direct 
costs associated with the MVECP 
involve numerous activities related to 
certification, fuel economy, SEA, and in- 
use compliance. These activities include 
pre-production certification; testing; 
confirmatory testing; certification 
compliance audits and investigations; 
laboratory correlation; in-use 
monitoring; fuel economy selection, 
testing, and labeling; CAFE calculations; 
and fee administration. The indirect 
costs associated with the MVECP 
include costs for facilities and 
supporting services.
8. A ctivity  Costs N ot Recovered 
Through This Rule

EPA conducts numerous activities 
related to certification and mobile 
source air pollution control, in general, 
for which it is not proposing to charge a 
fee at this time. These activities include: 
regulation development, emission factor 
testing, air quality assessment, and 
inspection and maintenance programs. 
Although these activities benefit 
manufacturers by indirectly facilitating 
the MVECP, EPA is still examining 
whether the costs are sufficiently 
“associated” with the programs 
specified in CAA section 217, or provide 
a sufficient special benefit, to be 
recoverable. EPA invites comment on 
whether EPA should recover fees for 
any of these activities in the future, and 
whether the activities are within the fee 
authority provided by CAA section 217.
C. Cost Determination

To calculate all direct and indirect 
costs specifically attributed to the fee 
categories in this proposed rule, EPA 
conducted an in-depth analysis of the

resources expended on the MVECP. This 
analysis details all direct and indirect 
costs incurred by EPA to operate the 
MVECP. Using fiscal year 1991 budget 
data, EPA calculated costs for activities 
which are to be included in or excluded 
from the fee program. Budget data from 
1991 was used since it is the most 
current data available.

Beginning in fiscal year 1992, pursuant 
to the CAA, new initiatives will be 
implemented, for example Tier I tailpipe 
standards, on-board diagnostics, cold 
temperature carbon monoxide (CO) 
standards, and certification short test 
procedures. These initiatives are 
expected to result in increased EPA 
services related to the MVECP. This, in 
turn, would both increase EPA’s costs of 
conducting compliance activities and 
the fee charged manufacturers. These 
increased costs and subsequent changes 
in the fee schedule would be addressed 
in future rulemakings, as discussed 
below in the fee updating section.

The EPA Cost Analysis, “Motor 
Vehicle and Engine Compliance Program 
Fees Cost Analysis," is available in the 
Docket for this rulemaking.
D. Fee Schedule O bjectives

To be consistent with the provisions 
of the IOAA and the CAA, EPA 
designed the proposed fee schedule 
following certain objectives:
1. Appropriate

The fee program should be fair, 
equitable, and easy to administer. The 
fee schedule should be sufficiently 
detailed to distribute the costs equitably 
across similar certification request types 
and should be based on general 
groupings wTithin each certificate type. 
This would lessen administrative costs 
(and fees) to both EPA and industry. In 
addition, the fee, itself, should reflect 
the costs incurred by EPA to perform the 
MVECP activities.
2. Recovers Costs

EPA’s goal is to design a fee schedule 
which would recover all direct and 
indirect costs associated with operating 
the MVECP. Cost recovery would also 
reasonably reflect EPA efforts and 
obligations to review, maintain, and 
ensure compliance with the MVECP.
3. Reflects Costs

Three factors could affect the 
proposed fee schedule: (1) Changes 
within the MVECP, (2) changes in the 
number of certification requests, and (3) 
inflation (including pay scale 
adjustments). As these factors change, 
the fee schedule would be revised. The 
method for revising the fee schedule is
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discussed later in the Fee Updating 
section. The proposed fee schedule 
represents the most current MVECP 
data on EPA activities, costs, and 
number of certification requests.
4. Distributes Costs

The level of EPA review, auditing, 
confirmatory testing, and in-use 
compliance testing and monitoring may 
vary within each certification request 
type. However, each request potentially 
represents an equivalent amount of 
effort to other requests in the same 
certification request type and is subject 
to the same level of EPA scrutiny. 
Therefore, it is appropriate to distribute 
these costs across all certification 
requests of a similar type. This approach 
also makes administration of the fee 
program more manageable.
5. Retains Testing Authority

In keeping with section 217(d) of the 
CAA, as amended, nothing in the fees 
regulations would restrict the 
Administrator’s authority to require 
testing. The Administrator retains 
authority to require testing under all 
provisions of the CAA, including 
sections 206 and 208.

As section 217(d) makes clear, the fee 
program in section 217 does not limit 
EPA’s authority to require manufacturer 
testing as provided in section 208. In the 
case of the in-Use testing program 
(Recall) and the SEA program, the fees 
set under section 217 are intended to 
cover thé base program. The base 
program includes testing which EPA has 
anticipated (at the time feçs are set for a 
given model year) and which are 
covered by the fee charges to 
manufacturers for a given model year.

Section 208(a) provides, in part, that 
manufacturers shall “* * ‘ perform tests 
where such testing is not otherwise 
reasonably available under this part and 
part C (including fees for testing).” 
Testing is considered “reasonably 
available” if it is included in the base in- 
use testing program which is covered by 
fees or if other data are available which 
EPA has determined are adequate for 
enforcement purposes. When testing is 
“not otherwise reasonably available” 
under parts A and C of title II, EPA 
would have authority to require 
manufacturers to test. Thus, testing is 
considered “not otherwise reasonably 
available” if the Agency déterminés that 
additional testing is necessary bèyond 
the base program that is not covered by 
feés.

Some examples of testing which 
manufacturers may be asked to perform, 
that may not be sufficiently included in 
the base year costs used for fee setting, 
are listed below:

1. It is necessary or desirable to 
increase the size or scope of the recall 
program beyond that of the applicable 
base year. This could occur if the non
conformity rate is found to be 
significantly higher than for the testing 
conducted during or immediately 
preceding the base year. It could also 
occur when new regulated pollutants or 
technologies not in place during the base 
year must be evaluated in use.

2. A systematic emission problem, 
such as a defective part or a 
deteriorating emission control system, 
occurs in several classes and the 
investigation of such occurrences was 
not sufficiently included in EPA testing 
dining the base year.

For purposes of determining funds 
“available” from fees for in-use testing 
during a particular fiscal year, an 
amount equal to recoverable costs 
calculated during the appropriate base 
fiscal year (adjusted appropriately for 
inflation) is available during the subject 
fiscal year. For example, if 1991 is the 
base fiscal year for the 1995 model year 
fees, recoverable costs calculated during 
the 1991 fiscal year and adjusted for 
inflation äre considered to be available 
for EPA programs during the 1995 fiscal 
year.

The parenthetical “(including fees for 
testing)” guards against duplicative 
payment for testing and assures that a 
manufacturer is not required to test 
when that testing was anticipated and 
covered by the fee. The time for 
determining whether tests are 
“reasonably available” under section 
208 is the time when the need for testing 
is identified, and not the time when the 
base testing program was established 
for setting fees under section 217.
E. Fee Schedule Determination
1. Event Which Triggers EPA Costs

The event which triggers EPA costs 
related to the MVECP is the certification 
request. By seeking certification, a 
manufacturer potentially becomes 
involved in a number of EPA activities, 
including certification, fuel economy, 
SEA, and in-use compliance. The 
proposed fee structure which is based 
on criteria determined at the time of 
certification would recover EPA costs 
for all the activities associated with the 
MVECP.
2. Types of Certification Requests

Basically three types of certification 
requests initiate EPA activities:

(a) Light-duty vehicles/light-duty 
trucks (LDV/LDT)

(b) Heavy-duty engines/heavy-duty 
vehicles (HDE/HDV)

(c) Motorcycles (MC)

EPA costs incurred for each of the 
above certification request types are 
different. However, within each type, 
EPA conducts approximately the same 
level of activity for each Certification 
request.
3. Grouping of Activities by Certification 
Request Type and Event

The certification request triggers EPA 
efforts and costs on behalf of 
manufacturer compliance. The proposed 
fee schedule would group activities 
performed and costs incurred in 
responding to each certification request. 
Each fee would combine as many 
activities and associated costs as 
practical under one fee structure. This 
method of grouping activities and costs 
limits both the cost to EPA and the fee 
to industry by keeping administrative 
costs to a minimum. Further, the 
grouping would not impact EPA’s 
process for determining and ensuring 
compliance in accordance with the GAA 
andEPCA.

The EPA cost analysis presents the 
total cost to EPA for each certification 
request type. The proposed fee for each 
certification request type includes all 
EPA costs associated with certification, 
fuel economy, SEA, and in-use 
compliance activities where appropriate.

The LDV/LDT certification request 
type may also include an evaporative 
emission family certification request. 
While a separate fee could be charged 
for each unique evaporative emission 
family, it is unnecessary to do so. This is 
due to the fact that the certification 
requests for evaporative emission 
families closely parallel requests for 
engine-system combinations. The single 
fee which is proposed for LDVs and 
LDTs includes the cost of both 
evaporative emission family compliance 
and engine-system combination 
compliance. The proposed fee for each 
unique engine-system combination 
includes all combinations of evaporative 
emission families.

Conversely, EPA is proposing a 
separate fee for HDV evaporative 
certification requests. HDV evaporative 
certification requests may include HDEs 
which were certified previously by a 
manufacturer different from the one 
requesting HDV evaporative 
certification. To ensure that each 
manufacturer is responsible for an 
appropriate portion of certification 
costs, EPA believes it is necessary to 
separate the activities for the HDE 
certification request from the HDV 
evaporative certification request.
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4. Division of Costs Within Certification 
Request Type

The proposed fee for each 
certification request type includes all 
costs related to that type. Within each 
type, not all certification requests result 
in the same costs being incurred by 
EPA, as shown by the cost analysis. 
Specifically, requests for California-only 
certificates, heavy-duty vehicle 
evaporative certificates, and unsigned 
certificates 7 incur only a portion of the 
costs associated with each certification 
request type. Therefore, for all 
certification request types, the proposed 
fee schedule separates the costs for 
federal and California-only 
certificates, 8 and signed and unsigned 
certificates. Further, for the heavy-duty 
certification request type, the proposed 
fee schedule also separates the costs for 
heavy-duty vehicle evaporative 
certificates.

The EPA cost analysis shows that 
within each certification request type 
the activities and costs may be divided 
into three parts: Base level certification, 
final level certification, and SEA and in- 
use compliance. The base level of 
certification activities includes initial 
computer processing, initial review of

manufacturers data, scheduling of 
confirmatory testing, and other activities 
necessary to initiate the certification 
process. The final level of certification 
activities includes all additional 
certification activities which result in a 
signed certificate, as well as associated 
fuel economy activities. SEA includes 
activities associated with the conduct of 
an audit, as well as subsequent data 
storage and analysis. In-use compliance 
activities include vehicle procurement, 
maintenance, and testing of vehicles, as 
well as subsequent data storage and 
review. Further included in the cost 
study under SEA and in-use compliance 
are the related activities associated with 
certification investigations and IGI 
review.

The cost analysis values for 
certification activities have been 
divided into base certification and final 
Certification levels. This division of 
costs was obtained by allocating all 
certification processing, review, and 
scheduling costs to the base level. All 
certification testing and fuel economy 
costs were assigned to the final level.

All requests for certification, 
regardless of type, receive the base level 
certification portion of services. In those 
cases where either a certification

request does not receive approval or a 
manufacturer elects to withdraw the 
certification request prior to receiving a 
signed certificate, the proposed fee is for 
the base level of certification activities 
only. All signed certificates also receive 
the final level certification portion of 
services. All signed federal certificates 
receive base level, final level, and SEA 
and in-use compliance services.

As stated above, this division of costs 
is also applicable to heavy-duty and 
motorcycle certification request types. 
Further, HDV evaporative certification 
requests include HDEs which were 
certified previously. Therefore, to 
recover only the incremental costs of the 
HDV evaporative certification activities, 
from the HDV manufacturer, EPA is 
proposing a separate fee for HDV 
evaporative certification requests since 
this request type generally involves no 
associated SEA or in-use compliance 
activities and costs.
5. Fee Determination

Using the number of certification 
requests 9 and the total cost for each 
request type, a fee schedule was 
determined for each certification request 
type. The proposed fee schedule is as 
follows:

Certification request type No. of 
requests Fee Cost

recovered

LDV/LDT:
Fed Signed...................................................................................................................................................................... 322 $23,731 $7,641,382
Cai-oniy Signed - ....... ................................................ ................ ................................................................................ 174 9,127 1,588,098
Fed Unsigned....................... ...................................................................................................................................... ... 67 2,190 146,730
Cai-oniy Unsigned........................................................................................ ................................................................ 14 2,190 30,660

Total............................................................................... ...................................................................................... 577 9,406,870
HDE/HDV:

Fed Signed......„ ...................................................................................... ....................................................................... 116 $12,584 $1,459,744
Cat-only Signed............................... „ ......... ......................................................... ...................................... ................. 2 2,145 4,290
Fed Unsigned.......................................... ...................................................................................................................... 0 2,145 0
Cai-oniy Unsigned................................................................... ................... .................................................................. 0 2,145 0
Ail Evaporative-only..................................................... ................. .............................................................................. 17 2,145 36,465

Total............. .... ..................................................................................................................................................... 135 1,500,499
Motorcycles:

Fed Signed............................................................................. ..................................................................................... 80 $840 $67,200
Cai-oniy Signed..... .............................. ............... ..........„ ............................................................................................. 5 840 4,200

0 840 0
Cal-only Unsigned.......................................................................................................................................................... 0 840 0

Total.....................................  ................... ............. 85 71,400

It should be noted that in the above 
table, the number of certification 
requests was used rather than actual 
certificates signed. This was done to 
equitably distribute EPA costs over each

7 An unsigned certificate means a certification 
request which does not result in a signed certificate 
of conformity because it is either voluntarily 
withdrawn by the manufacturer or does not receive 
approval from the EPA.

® “California-only certificate” is a certificate of 
conformity issued by EPA which signifies 
compliance with only the emission standards 
established by California. A “federal certificate" is

request. Occasionally, a manufacturer 
will initiate a certification request, but 
not receive a signed certificate. The 
failure to receive a certificate may result 
from either withdrawal of the request or

a certificate of conformity issued by EPA which 
signifies compliance with emission requirements in 
40 CFR 86 subpart A.

8 EPA determined that for heavy-duty and MC 
certification requests the fee schedule should be 
based on a  three year average (1986-1990) of the 
number of requests submitted for each. EPA 
believes that using a three year average for these 
request types is necessary due to the low annual

failure to pass the certification process. 
Where the certification process is not 
completed, EPA proposes to refund the 
SEA and in-use compliance portions of

number of such requests it receives, especially for 
California-only. For LDVs/LDTs, the fee schedule is 
based only on MY 1990. This is due to the fact that 
prior to 1990, the number of such certification 
requests was significantly lower. EPA believes that 
the number of requests received in 1990 more 
accurately reflects the number of requests expected 
in future years than do the number of requests 
received in years prior to 1990.
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the fee. In this way, EPA is assured that 
the appropriate costs would be both 
recovered and fairly distributed over 
those manufacturers requesting 
certification regardless of whether an 
actual certificate is produced.

The allocation of costs for HDVs and 
HDEs satisfies the requirement of 
section 217(c) of the CAA, as amended. 
Section 217(c) provides that “* * * In 
the case of heavy duty engine and 
vehicle manufacturers, such fees shall 
not exceed a reasonable amount to 
recover an appropriate portion of such 
reasonable costs.” By separating the 
costs for HDVs/HDEs, including heavy- 
duty vehicle evaporative certification 
requests, from the costs of LDVs/LDTs 
and MCs, and determining the fee 
schedule accordingly, EFA has met the 
requirement of section 217(a) that only 
an “appropriate portion” of the 
reasonable costs associated with 
certification of HDVs/HDEs be 
recovered. Thus the fee for HDVs/HDEs 
certification recovers only the costs 
incurred by EPA to administer HD 
compliance activities.
6. Special Cases

Under the proposed fee schedule, two 
special cases exist which warrant 
additional clarification.

First, in the same model year, fees 
would not be collected for certification 
requests made for an engine-system 
combination which is not unique. This 
occurs upon receipt of a certification 
request which represents a previously 
certified engine-system combination of 
the same model year with either a new 
evaporative emission family or 
corrections to a previously submitted 
certification request for running changes 
or averaging. An engine-system 
combination which is carried-over to a 
new model year or carried-across from 
another engine-system combination is 
unique and would be subject to a fee.

Second, California-only certification 
requests would be treated as a unique 
engine-system combination. As such, a 
separate fee would be charged. As noted 
above, the California-only fee would be 
lower since it does not require EPA to 
incur SEA and in-use compliance costs.
F Fee Collection
1. Procedure for Paying Fees

Section 217 of the CAA leaves to 
EPA’s discretion the method through 
which fees will be collected. EPA’s 
initial review of possible procedures and 
policies has been guided by three 
principles: (1) The fee collection process 
should not have an adverse impact on 
EPA’s motor vehicle compliance 
program; (2) fees should be collected

and deposited in the most cost effective 
manner possible; and (3) fees should 
impose little additional paperwork 
burden on the public. In accordance 
with these principles, EPA proposes the 
following procedure for payment of fees:

For each certification request, 
evidenced by an Engine System 
Information Form (ESI) or certification 
application, manufacturers would 
submit a MVECP Fee Filing Form (filing 
form) and the appropriate fee in the 
form of a corporate check, money order, 
bank draft, or certified check, payable in 
U.S. dollars, to the order of the U.S. 
Environmental Protection Agency. The 
filing form and accompanying fee would 
be sent to the address designated on the 
filing form. EPA would not be 
responsible for fees received in other 
than the designated location. The ESI or 
certification application would still be 
submitted to the Motor Vehicle Emission 
Laboratory in Ann Arbor, Michigan.

To ensure proper identification and 
handling, the check and accompanying 
filing form would indicate the 
manufacturer's corporate name, the EPA 
standardized engine family name, and 
the engine system number that identifies 
unique engine-system combinations. 
Further, to expedite the payment 
procedure, the ESI or certification 
application would contain a place for 
each manufacturer to indicate when the 
filing form and fee were submitted and 
the amount paid.

This proposal requires that the full fee 
accompany the filing form. Partial 
payments or installment payments 
would not be permitted. If a filing form 
were submitted with an insufficient 
remittance, the applicant would be 
notified and given the opportunity to 
either submit the difference or withdraw 
the application and receive a refund of 
the amount paid. Processing of an ESI or 
application would not proceed until the 
Certification Division of EPA received 
notification from EPA Headquarters 
Accounting Operations Branch that full 
payment had been made.

EPA believes that allowing an 
application to enter EPA’s processing 
system prior to payment of the full fee 
would result in additional 
administrative costs to the government, 
delay Treasury’s receipt of funds, and, 
ultimately, decrease the amount of 
regulatory costs recovered by the 
government. Further, if the full fee is 
required as a prerequisite to processing 
certification requests, EPA ensures that 
it would recover the cost of processing 
from unsuccessful applicants without 
the need for further collection efforts. It 
is EPA’s view that this is consistent with 
Congressional intent to impose fees for 
the cost of processing certification

requests, regardless of the ultimate 
disposition of the request by EPA.
2. Fee Refund

Instances may occur in which an 
applicant submits a filing form with the 
appropriate fee, has an engine-system 
combination undergo the certification 
process, but then fails to receive a 
sighed certificate. In this situation, the 
Agency would still have incurred those 
costs associated with processing the 
certification request and would be 
entitled to recover such costs. However, 
absent a certificate, the engine-system 
combination would not be subject to the 
final level of certification, and SEA and 
in-use compliance. Further, the 
incremental cost of the final level of 
certification would not be incurred and 
should also be refunded. Therefore, 
where a certificate is not issued, the 
applicant Would be eligible to receive, 
upon request, a refund of that portion of 
the fee attributable to the final level of 
certification, and SEA and in-use 
compliance. Refunds would be the 
percentage of the fee paid attributable to 
the final level of certification, SEA and 
in-use compliance. The percentage of 
the fee to be refunded for each 
certification request type would be as 
follows:

Certification request
type

Percentage of payment 
to be refunded

Federal
(percent)

California
only

(percent)

LDV/LDT......................... 90.8 76.0
HDE/HDV....................... 83.0 0

—Evaporative only....... 0 0
MC................................... 0 0

Where a refund is shown as 0% in the 
above table, it is due to the fact that no 
costs are incurred by EPA for the 
refundable portion (e.g. SEA and recall) 
of the fee. Therefore, as detailed in the 
cost analysis, a refund would not be 
appropriate.
3. Deposit of Fees: Special and General 
Treasury Funds

All fees which are collected would be 
deposited in the United States Treasury. 
Specifically, in accordance with section 
217(b) of thé CAA, all fees which are 
collected for services specified in 
section 217(a) of the CAA “shall be 
deposited in a special fund in the United 
States Treasury.” This “special” fund 
would be used to carry out the programs 
for which the fee is collected. Fees for 
services which are imposed solely 
pursuant to the IOAA, such as fuel 
economy labeling, would be deposited
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in the General Treasury Fund. For the 
LDV/LDT certification request type, this 
would mean that 19.6% 10 of each LDV/ 
LDT fee collected would be deposited in 
the General Treasury Fund. The HD and 
MC certification request types do not 
involve fuel economy costs and as such 
the entire fee for these types would go 
into the special Treasury fund.
G. Implementation Schedule

It is EPA’s intent that the Final Rule 
on fees be published in October 1991, 
with the rule being effective and fees 
being collected beginning late in 
calendar year 1991 for certification of all 
vehicle and engine Model Years (MYs) 
1993 and beyond. EPA recognizes that 
the final rule may not become effective 
until after some manufacturers have 
submitted certification requests for 
MY93. Further, some applicants may 
attempt to avoid payment of the 
appropriate fee by submitting 
incomplete applications prior to the time 
the final rule becomes effective. In these 
instances, applicants would be billed 
subsequent to submitting the 
certification request and would be 
expected to pay the fee prior to 
receiving a signed certificate.

Should the Final Rule be delayed until 
January 1,1992, or later, manufacturers 
would not be required to pay a fee for 
MY93 certificates issued prior to the 
date the Final Rule becomes effective.
H. Fee Phase-In

EPA proposes to phase in, over two 
years, recovery of the total cost 
associated with the MVECP. This phase- 
in would allow industry a period to plan 
and budget for the payment of fees. The 
amount of the total fee recovered in 
each of the first two years of the fee 
program would be as follows:
MY93—50%
MY94—100%
I. W aiver or Adjustment o f Fees

EPA believes that a liberal waiver 
policy would violate the very premise 
underlying Section 217 of the CAA: to 
reimburse the government for thé 
specific regulatory services provided to 
an applicant. However, EPA recognizes 
that there may be instances in which an 
applicant is unable to pay the full fee 
due to the severe economic hardship 
such payment would impose. Therefore, 
EPA is proposing a three part test which, 
if met, would qualify an applicant for a 
waiver of a certification fee.

10 The percentage of LDV/LDT costs attributable 
to fuel economy is calculated by removing the fuel 
economy costs shown in the cost study from the 
total LDV/LDT costs.

To obtain a waiver, an applicant 
would need to demonstrate that:

1. The certificate is to be used for sale 
of vehicles or engines within the U.S.;

2. The worldwide aggregate sales for 
all vehicles and engines produced by the 
applicant, including all affiliates (as 
described in 40 CFR 86.092—14(b)(2)(i)—
(iv)), were less than 10,000 units for the 
most recent MY for which sales data is 
available preceding the MY year for 
which certification is requested. If the 
applicant’s first year of operation is the 
same as the year for which certification 
is requested, projected aggregate sales 
would be accepted in lieu of actual 
sales; and

3. The full fee for a certification 
request for a MY exceeds 1% of the 
retail sales value of all vehicles or, 
where applicable, all engines covered by 
that certificate. The retail sales value 
would be based on projected sales of all 
vehicles under a certificate, including 
vehicles modified under the 
modification and test option in 40 CFR 
85.1509. The applicant would be 
expected to demonstrate the basis of its 
claimed projected sales through various 
factors, such as prior actual sales and 
previous waiver requests.

Request for a waiver would be 
submitted to EPA prior to the 
certification request. The applicant 
would have the burden of providing all 
documentation which would be 
necessary for EPA to verify that the 
three requirements were satisfied. As 
stated by the D.C. Circuit:

Tjie applicant for waiver must articulate a 
specific pleading, and adduce concrete 
support, preferably documentary.11

If sufficient documentation is 
presented and a waiver granted, the fee 
to be paid by the applicant would be 1% 
of the retail sales value of the vehicles 
to be covered by the certification 
request for the relevant MY. The fee 
paid would be based on projected sales 
for the MY for which certification is 
requested. However, in no case would 
the fee be less than 25% of the full fee 
required for the applicable certification 
request type. EPA believes that the 25% 
minimum payment requirement is small 
enough so that it does not impose an 
undue economic hardship on small 
manufacturers, but is significant enough 
to prevent taxpayers from subsidizing 
an inappropriate portion of the costs 
incurred by small manufacturers. 
Similarly, EPA does not believe that a 
waiver based on 1% of the retail sales 
value would impose an adverse

11 United Gas Pipe Line Co. y. Fédérai Energy 
Regulatory Comm'n, 7(37F.2d 1507,1511 (D.C. Cir. 
1983).

economic impact on small 
manufacturers.

For vehicles imported under an ICI 
certificate, the retail sales value would 
be based on a vehicle’s average retail 
value listed in the National Automobile 
Dealer’s Association (NADA) price 
guide. By using the NADA price guide to 
establish a vehicle’s retail sales value, 
EPA ensures uniformity and fairness in 
charging fees. Further, it avoids 
problems associated with abuse, such as 
falsification of entry documents, in 
particular, sales receipts. Where the 
NADA price guide does not provide the 
retail value of a vehicle, the applicant 
for waiver must demonstrate, to the 
satisfaction of the Administrator, the 
actual market value of the vehicle in the 
United States at the time of final 
importation.

Applicants that are granted a waiver 
and subsequently fail to receive a 
certificate pursuant to that request 
would be eligible to receive a partial 
refund. The refund would be the same 
percent as that allowed for 
manufacturers which pay the full fee 
(see previous Fee Refund section).

EPA recognizes that it would be 
inequitable to have applicants who pay 
the full fee subsidize the regulatory 
costs of those applicants granted a 
partial waiver. Therefore, such costs 
would be covered by the government.
/. Fee Updating Procedure

EPA’s intent is to charge fees which 
continue to reasonably reflect the cost 
of providing certification services. This 
would require adjustments in the fee 
schedule which reflect changes in the 
level of services, as well as operating 
costs. Therefore, EPA proposes to make 
adjustments to the fee schedule through 
two updating procedures.

First, to reflect changes in operating 
costs, fees would be adjusted 
automatically every year by the same 
percentage as the percent change in the 
Consumer Price Index (CPI). When 
automatic adjustments are made, based 
on the CPI, the new fee schedule would 
be published in the Federal Register as a 
final rule to become effective 30 days or 
more after publication, as specified in 
the Rule.

Second, the fee schedule would be 
revisited approximately every two years 
to determine whether it accurately 
reflects the (1) level of EPA’s motor 
vehicle and engine compliance activities 
being provided at the time of review, (2) 
costs of conducting the MVECP, and (3) 
number of certification requests. 
Changes would be made in the fee 
schedule accordingly. When changes are 
made based on such periodic reviews,
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the changes would be subject to public 
comment.
IV. Options Considered

EPA has considered, but is not 
proposing, several alternatives to the 
proposed fee system. Comments on 
these alternatives are requested.
A. A lternatives to Certification Request 
as Basis for Fee

EPA considered several alternatives 
to charging a fee by certification 
request. One alternative would be to 
charge according to the aggregate 
number of vehicles and engines 
produced for sale in the U.S. by all 
manufacturers in a MY. This would 
involve dividing the total cost of the 
MVECP by the aggregate number of 
vehicles and engines produced for sale 
in the U.S. In other words, the total 
amount recoverable by EPA would be 
distributed evenly among the number of 
vehicles or engines covered by 
certificates.

A variation of the above alternative 
would be to divide the cost of the 
MVECP by certification request type. 
The resulting amount would then be 
divided equally among the total number 
of vehicles and engines produced under 
each certification request type.

The proposed fee schedule and both 
alternative fee schedules would recover 
the government’s costs equally. 
However, EPA’s costs are based on 
certification requests, not units sold 
under those requests. Thus, a fee per 
unit sold, whether by overall production 
or production within certification 
request type, does not accurately reflect 
the cost to EPA of providing services 
associated with the MVECP. In addition, 
both alternatives would result in large 
manufacturers paying a disproportionate 
amount of reimbursable costs, while 
smaller manufacturers would obtain 
certification services for a fee far less 
than the cost incurred by EPA.

A third alternative would be to charge 
a fee for each sub-event which is a part 
of the MVECP (e.g. each confirmatory 
test, data entry request, etc.). This 
alternative would require maintaining 
an extensive tracking mechanism 
throughout the entire process. EPA 
believes that such a tracking mechanism 
would increase administrative costs, 
thereby resulting in increased fees to 
manufacturers. Further, under this 
alternative, fees could not be collected 
until it had been determined which sub
events applied to an applicant. This 
would result in substantial delays in the 
-MVECP since a signed certificate would 
not be issued until such a determination 
was made, a charge was submitted to 
the applicant, and payment was

received by EPA. Therefore, categorizing 
EPA services at a sub-event level finer 
than the certification request event is 
impractical.
B. Higher Fees for Large or Combined 
Families

EPA considered requiring additional 
fees for large or combined families 
under the theory that these might cause 
EPA to incur greater MVECP costs. 
However, presently, this would not 
significantly affect the fee proposed for 
each certification request type. If 
warranted, this issue would be 
addressed in future revisions to the fee 
schedule.
C. A dditional Fees for Extra Certificates 
for R evised Engine-System  
Combinations

A separate fee could be charged for 
each LDV/LDT evaporative emission 
family certification request. A separate 
fee would be assessed for each engine- 
system combination as well as each 
evaporative emission family.

However, EPA costs for evaporative 
certification can be grouped together 
with certification, fuel economy, SEA, 
and in-use compliance costs within each 
certification request type. Further, 
combining the fee minimizes 
administrative costs, keeps the fee 
structure simple, and maintains a 
reasonable method of assessing the fee. 
Also, separate fees for evaporative 
certification would increase the 
administrative costs to EPA and, thus, 
the total fees assessed to industry.

Similarly, each running change or 
certificate revision, or an additional 
certificate issued for a change in the 
averaging family emission limit (FEL), 
does not result in significant additional 
EPA costs. Thus, these costs were 
combined with the costs for an engine- 
system combination certification request 
to minimize EPA’s administrative 
burden.
D. Fee for Signed Certificates Only

EPA considered charging a fee for 
each signed certificate. This would be a 
convenient method of assessing the 
proposed fee. However, significant costs 
arise from each certification request, 
regardless of whether it results in a 
signed certificate. By charging a fee 
based on signed certificates only, such 
costs would not be recovered, and those 
manufacturers receiving a certificate 
would be subsidizing certification 
activities of other manufacturers not 
receiving a certificate.
E. Separate Fee fo r Fuel Economy

EPA considered charging a separate 
fee for fuel economy program costs. EPA

believes this alternative presents no 
advantages and would result in higher 
fees to manufacturers. When a 
certification request is received by EPA, 
certification and fuel economy activities 
are initiated. In the certification process, 
these activities are intertwined. 
Bifurcation of these activities would 
increase EPA’s administrative burden 
and, thereby, increase the fee charged 
manufacturers.
V. Economic Impact
A. Cost to Industry

The proposed rule would not have a 
significant impact on the majority of 
vehicle and engine manufacturers. The 
cost to industry would be a relatively 
small value per unit manufactured for 
most engine-system combinations.

EPA expects to collect about 5 to 15 
million dollars annually. This averages 
out to approximately one dollar per 
vehicle or engine sold annually. 
However, for engine-system 
combinations with low annual sales 
volume, the cost per unit could be 
higher. To remove the possibility of 
serious financial harm on companies 
producing only low sales volume 
designs, the proposed regulations 
include a waiver provision which is 
based solely on economic hardship. This 
provision should alleviate concerns 
about undue economic hardship on 
small volume manufacturers and ICIs 
which could result from payment of the 
full fee required to obtain a certificate.
B. Cost to the Government

The cost to the government would be 
the extra cost of administering the fee 
program and occasional revision of 
these regulations. The administration 
costs would be recovered as part of the 
fee.
VI. Public Participation
A. Comments and the Public Docket

EPA requests comments on any aspect 
of this proposed rulemaking. Persons 
making comments are especially 
encouraged to provide suggestions for 
modification of any aspects of the 
proposal that they find objectionable.
All comments should be directed to the 
Air Docket, Docket No. A-91-15 (see ’’ADDRESSES”).

Persons with comments containing 
proprietary information must distinguish 
such information from other comments 
to the greatest possible extent and label 
it as “Confidential Business 
Information.” To ensure that proprietary 
information is not inadvertently placed 
in the docket, submissions containing 
such information should be sent directly
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to the contact person listed above and 
not to the public docket. If a person 
making comments wants EPA to base 
the final rule in part on a submission 
labeled as confidential business 
information, then a non-confidential 
version of the document which 
summarizes the key data or information 
should be placed in the public docket. 
Information covered by a claim of 
confidentiality will be disclosed by EPA 
only to the extent allowed and by the 
procedures set forth in 40 CFR part 2. If 
no claim of confidentiality accompanies 
the submission when it is received by 
EPA, it may be made available to the 
public without further notice to the 
person making comments.
B. Public Participation

Any person desiring to present 
testimony regarding this proposal at the 
public hearing (see “Dates”) should,- if 
possible, notify the contact person listed 
above of such intent at least seven days 
prior to the opening day of the hearing. 
The contact person should also be given 
an estimate of the time required for the 
presentation of the testimony and 
notification of any need for audio/visual 
equipment. A sign-up sheet will be 
available at the registration table the 
morning of the hearing for scheduling 
testimony for those who have not 
notified the contact person. This 
testimony will be scheduled on a first 
come, first serve basis to follow the 
previously scheduled testimony.

EPA suggests that approximately 50 
copies of the statement or material to be 
presented be brought to the hearing for 
distribution to the audience. In addition, 
EPA would find it helpful to receive an 
advance copy of any statement or 
material to be presented at the hearing 
at least one week before the scheduled 
hearing date, in order to give EPA staff 
adequate time to review such material 
before the hearing. Such advance copies 
should be submitted to the contact 
person listed previously.

The official records of the hearing will 
be kept open for 30 days following the 
hearing to allow submission of rebuttal 
and supplementary testimony. All such 
submittals should be directed to the Air 
Docket, Docket No. A-91-15 (see “ADDRESSES”).

Mr. Richard D. Wilson, Director of the 
Office of Mobile Sources, is hereby 
designated Presiding Officer of the 
hearing. The hearing will be conducted 
informally and technical rules of 
evidence will not apply. A written 
transcript of the hearing will be placed 
in the above docket for review. Anyone 
desiring to purchase a copy of the 
transcript should make individual

arrangements with the court reporter 
recording the proceeding.
VII. Other Statutory Requirements
A. Executive Order 12291

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and, therefore, subject to the 
requirement that a Regulatory Impact 
Analysis (RIA) be prepared. The Agency 
has determined that this regulation is 
not “major” because it does not meet 
any of the criteria set forth and defined 
in section 1(b) of the Order. In fact, this 
proposal is concerned with 
recompensation to the government of a 
portion of the benefits received by 
private parties.

Also, in accordance with E .0 .12291, 
the proposed rule was submitted to the 
Office of Management and Budget 
(OMB) for review. Any written 
comments from OMB and any EPA 
response to those comments are in the 
public docket for this rulemaking.
B. Paperwork Reduction A ct

The information collection 
requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. An 
Information Collection Request 
document has been prepared by EPA 
(ICR No. 2060-0104) and a copy may be 
obtained from Sandy Farmer, 
Information Policy Branch; EPA; 401 M 
St., SW. (PM-223Y); Washington, DC 
20460 or by calling (202) 382-2740.

Public reporting burden for this 
collection request is estimated to vary 
from 5 to 30 minutes per response with 
an average of 24 minutes per response, 
including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing the 
collection of information.

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden to 
Chief, Information Policy Branch; EPA; 
401 M St., SW. (PM-223Y); Washington, 
DC 20460; and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503, marked 
“Attention: Desk Officer for EPA.” The 
final Rule will respond to any OMB or 
public comments on the information 
collection requirements contained in this 
proposal.
C. Regulatory Flexibility A ct

The Regulatory Flexibility Act of 1980 
requires federal agencies to identify

potentially adverse impacts of federal 
regulations upon small entities. In 
instances where significant impacts are 
possible on a substantial number of 
these entities, agencies are required to 
perform a Regulatory Flexibility 
Analysis (RFA). EPA has determined 
that the regulations proposed today 
would not have a significant impact on a 
substantial number of small entities. 
This regulation would affect 
manufacturers of motor vehicles and 
motor vehicle engines, a group which 
does not contain a substantial number 
of small entities.

In the case of small manufacturers or 
ICIs, the proposed regulation includes a 
waiver provision. In cases of economic 
hardship, this waiver provision would 
reduce the fee imposed based on the 
number of vehicles or engines covered 
by a certificate of conformity. This 
inclusion should alleviate the concerns 
about impacts on small business as 
expressed in the Regulatory Flexibility 
Act.

Therefore, as required under section 
605 of the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq. I certify that this 
regulation does not have a significant 
impact on a substantial number of small 
entities.
List of Subjects in 40 CFR Part 86

Administrative practice and 
procedure, Air pollution control, Motor 
vehicles, Motor vehicle pollution, 
Gasoline, Diesel, Reporting and 
recordkeeping requirements, Fees.

Dated: June 6,1991.
William K. Reilly,
Administrator.

Therefore, it is proposed that 40 CFR 
part 86 be amended as set forth below:

PART 86—[AMENDED]

1. The authority citation for part 86 is 
revised to read as follows:

Authority: Secs. 202, 203, 205, 206, 207, 208, 
215, 216, 217, and 301 of the Clean Air Act, as 
amended (42 U.S.C. 7521, 7522, 7524, 7525, 
7541, 7542, 7549, 7550, 7552, 7545 and 7601); 
and Sec. 9701 of the Independent Offices 
Appropriations Act (31 U.S.C. 9701).

2. Subpart J is added to part 86 to read 
as follows:
Subpart)—Fees for the Motor Vehicle and 
Engine Compliance Program
Sec.
86.901- 93 Abbreviations.
86.902- 93 Definitions.
86.903- 93 Applicability.
86.904- 93 Section numbering; construction.
86.905- 93 Purpose.
86.906- 93 MVEPC certification request 

types.
86.907- 93 Fee amounts.
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Sec.
88.908- 93 Waivers and refunds.
86.909- 93 Payment.
88.910- 93 Deficiencies.
86.911- 93 Adjustment of fees.

Subpart J—Fees for the Motor Vehicle 
and Engine Compliance Program

§ 86.901-93 Abbreviations.
The abbreviations in this section 

apply to this subpart and have the 
following meanings:
CAFE—Corporate Average Fuel Economy
Cal—California
CPI—Consumer Price Index
ESI—Engine System Information
Fed—Federal
HDE—Heavy-duty engine
HDV—Heavy-duty vehicle
ICI—Independent Commercial Importer
LDV—Light-duty vehicle
LDT—Light-duty truck
MC—Motorcycle
MVEPC—Motor Vehicle and Engine 

Compliance Program 
MY—Model Year
GEM—Original equipment manufacturer

§86.902-93 Definitions.
California-only certificate is a 

certificate of conformity issued by EPA 
which only signifies compliance with the 
emission standards established by 
California.

Certification request means a 
manufacturer’s request for certification 
evidenced by the submission of 
an application for certification, ESI data 
sheet, or ICI Garry-Over data sheet.

Engine-system combination as 
defined in 40 CFR 86.082-2, means an 
engine family-exhaust emission control 
system combination.

Federal certificate is a certificate of 
conformity issued by EPA which 
signifies compliance with emission 
standards in 40 CFR part 86 subpart A.

Fuel economy basic engine means a 
unique combination of manufacturer, 
engine displacement, number of 
cylinders, fuel system, catalyst usage, 
and other characteristics specified by 
the Administrator.

Signed means a certification request 
which results in a signed certificate of 
conformity.

Unsigned means a certification 
request which does not result in a signed 
certificate of conformity because it is 
either voluntarily withdrawn by the 
manufacturer or does not receive 
approval from the EPA.
§86.903-93 Applicability.

This subpart prescribes fees to be 
charged for the MVECP for 1993 and 
later model years. The fees charged will 
apply to all manufacturers’ and ICIs’ 
LDVs, LDTs, HD Vs, HDEs, and MCs. 
Nothing in this subpart shall be

construed to limit the Administrator’s 
authority to require manufacturer or 
confirmatory testing as provided in the 
Act, including authority to require 
manufacturer in-use testing as provided 
in section 208.
§ 86.904-93 Section numbering; 
construction.

(aj The MY of initial applicability is 
indicated by the section number. The 
two digits following the hyphen 
designate the first MY for which a 
section is effective. A section remains 
effective until superseded.

Example: Section 86.901-93 applies to the 
1993 and subsequent MYs until superseded. If 
section 86.901-96 is promulgated, it would 
take effect beginning with the 1996 MY; 
section 88.901-93 would apply to model years 
1993 through 1995.

(b) A section reference without a MY 
suffix refers to the section applicable for 
the appropriate MY.
§ 86.905-93 Purpose.

The MVECP includes all compliance, 
enforcement, and related activities 
performed by EPA which are associated 
with certification, fuel economy, 
Selective Enforcement Auditing (SEA), 
and in-use compliance programs. The 
fee will recover those compliance, 
investigation and review costs which 
the EPA incurs in providing vehicle and 
engine manufacturers or ICIs with 
certificates of conformity, fuel economy 
labels, CAFE calculations, and ICI 
review necessary to market vehicles in 
the United States and to meet 
requirements otherwise imposed by 
statute.

§ 86.906-93 MVEPC certification request 
types.

Certification requests are grouped into 
three types corresponding to the three 
major divisions of regulated mobile 
sources: LDVs/LDTs; HDVs/HDEs; and 
MCs.

§ 86.907-93 Fee amounts.
The fee for each certification request 

type is;

MY 1993 MY 1994 (and 
later)

LDV/LDT:
Fed Signed____ $11,865 $23,731
Cat-only Signed- 4,563 9,127
Fed Unsigned_J 1,095 2,190
Cal-onty 

Unsigned....... 1,095 2,190
HDE/HDV:

Fed Signed____ $6,292 $12,584
Cal-oniy Signed.. 1,072 2,145
Fed Unsigned__ 1,072 2,145
Cal-onty 

Unsigned___ _ 1,072 2,145

MY 1993 MY 1994 (and 
lateó

Alt Evaporative- 
only......-.------ - 1,072 2,145

MCs:
Fed Signed......... 420 840
Cat-only Signed.. 420 840
Fed Unsigned — 420 840
Cal-oniy j

Unsigned__ _ 420 840

§ 86.908-93 Waivers and refunds.
(a) Request for Waiver\ The 

Administrator may waive part of any 
fee imposed by § 86.907 of this subpart.

(1) A waiver will be granted to an 
applicant if the Administrator" 
determines that:

(1) The certificate is to be used for sale 
of vehicles or engines yvithin the United 
States;

(ii) Hie applicant’s worldwide sales 
for all vehicles and engines produced by 
the applicant, including all affiliates (as 
described in 40 CFR 86.092-14(b)(2) (i) 
through (iv)], was less than 10,000 units 
for the most recent MY for which sales 
data is available preceding the MY for 
which certification is requested; and

(iii) Hie full fee for a certification 
request for a MY exceeds 1% of the 
projected retail sales price of all 
vehicles covered by that certificate.

(2) The request for waiver must be 
submitted prior to the payment of any 
fee and shall include evidence, such as 
prior actual sales and previous waiver 
requests, clearly showing that the 
applicant satisfies the three waiver 
criteria.

(3) If a waiver is granted, the fee to be 
paid by the applicant shall be 1% of the 
projected retail sales price of the 
vehicles or engines to be covered by the 
certification request.

(4) Any reduction in the fee which is 
granted as a result of a waiver shall not 
exceed 75% of the full fee for the 
applicable certification request type.

(5) (i) EPA or its designee will analyze 
each waiver request to determine 
whether the applicant has met the 
standards for a waiver and then will 
notify the applicant of its grant or 
denial.

(ii) If the request is denied, the 
applicant will have 30 days from the 
date of notification of the denial to 
submit the appropriate fee to EPA or 
appeal the denial.

(b) Request for refund. Hie 
Administrator may refund a specified 
part of any fee imposed by § 86.907 of 
this subpart if the applicant fails to 
obtain a signed certificate, and requests 
a refund.
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(1) That portion of the total fee to be 
refunded would be as follows:

Federal
(percent)

California-only
(percent)

LDV/LDT............. 908 76.0
HDE/HDV........... 83.0 0
—Evaporative

only.................. 0 0
MC....................... 0 0

(2) A request for a waiver or refund of 
part of a fee shall be submitted in 
writing by the applicant to the 
Environmental Protection Agency,
Motor Vehicle and Engine Compliance 
Program, Certification Division, 2565 
Plymouth Road, Ann Arbor, MI 48105.
§ 86.909-93 Payment

(a) All fees required by this section 
shall be paid by money order, bank 
draft, certified check, or corporate 
check, payable in U.S. dollars to the 
order of the Environmental Protection 
Agency.

(b) All fees shall be forwarded with 
the Fee Filing Form to the

Environmental Protection Agency to the 
address designated on the Fee Filing 
Form.

(c) An application for which a partial 
waiver of the fee has been requested 
will not be accepted for processing until 
the appropriate fee has been determined 
and the balance waived or, if the waiver 
has been denied, the proper fee is 
submitted after notice of denial.

§ 88.910-93 Deficiencies.
(a) Any filing pursuant to § 86.909 of 

this subpart that is not accompanied by 
the appropriate filing fee is deficient.

(b) The Administrator will inform any 
person who submits a deficient filing 
that:

(1) Such filing will be rejected and the 
amount paid refunded, unless the 
appropriate fee is submitted within a 
specified time;

(2) EPA will not process any filing that 
is deficient under this section; and

(3) The date of filing will be deemed 
the date on which EPA receives the 
appropriate fee.

§ 86.911-93 Adjustments of fees.
(a) The fee schedule will be changed 

annually by the same percentage as the 
percent change in the Consumer Price 
Index (CPI) for all urban consumers.

(b) This annual change will occur 
within 60 days following release of the 
final estimates of the annual average for 
the CPI for all urban consumers by the 
Department of Labor.

(c) MVECP costs and fees will 
periodically be reviewed and changes 
will be made to the schedule as 
necessary.

(d) When automatic adjustments are 
made, based on the CPI, the new fee will 
be published in the Federal Register as a 
final rule to become effective 30 days or 
more after publication, as specified in 
the Rule.

(e) When changes are made based on 
periodic reviews, the changes will be 
subject to public comment.
[FR Doc. 91-14956 Filed 6-28-91. 8:45 am] 
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