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Sunshine Act Meetings Federal Register 

Vol. 50, No. 107 

Tuesday, June 4, 1991

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L 94-409) 5 U.S.C. 552b(e)(3).

COMMISSION ON CIVIL RIGHTS 

May 31,1991.

DATE AND TIME: Monday, June 10,1991, 
9:30 a.m.
p l a c e :  Telephonic meeting of 
participants in different locales. Some 
participants will be present at the 
Commission’s Offices at 1121 Vermont 
Avenue, N.W., Room 512, Washington,
D.C. 20425.
STATUS: Open to the Public.
MATTER TO BE CONSIDERED:

Agenda
I. Indian Civil Rights Act Report

CONTACT PERSON FOR MORE 
in f o r m a t io n :  Barbara Brooks, Press 
and Communications Division (202) 376- 
8312.
Carole McCabe Booker,
G eneral Counsel.
[FR Doc. 91-13291 Filed 5-31-91; 4:02 pm]
BILLING CODE 6335 -61-1*

DEFENSE NUCLEAR FACILITIES SA FETY  
BOARD:

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given of 
the following meeting of the Board 
TIME AND DATE: 5:30 p.m. June 24,1991.

PLACE: Ramada Hotel (Denver/Boulder), 
8773 Yates Drive, Westminster, CO. 
STATUS: Open. While the Government in 
the Sunshine Act does not require that 
the scheduled briefing be conducted in a 
meeting, the Board has determined that 
an open meeting in this specific case 
furthers the public interests underlying 
both the Sunshine Act and the Board's 
enabling legislation.
MATTERS TO BE CONSIDERED: Briefing 
will be given by the Department of 
Energy and its contractors and outside 
experts on the status of certain health 
and safety issues at the Rocky Flats 
Plant, including, but not limited to, 
removal of plutonium in the ducts, 
training programs, and safety standards. 
FOR MORE INFORMATION CONTACT: 
Kenneth M. Pusateri or Carole J.
Council, (202) 208-6400.

Dated: May 31,1991.
Kenneth M. Pusateri,
G eneral M anager.
[FR Doc. 91-13181 Filed 5-31-91; 11:34 am]
BILL!NO CODE 6820-KD-M

FEDERAL COMMUNICATIONS COMMISSION 

May 30,1991.

FCC To Hold a Closed Commission 
Meeting

The Federal Communications 
Commission will hold a Closed Meeting 
in Room 814 on the subjects listed below 
on Friday, May 31,1991, which is 
scheduled to commence at 9:00 a.m., at 
1919 M Street, N.W., Washington, D.C.
Item  No., Bureau, and Subject 
1—General Counsel—Consideration of 

Possible Commission Participation In Z ell 
M iller fo r  G overnor v. P acific and  
Southern Co., Civil Action No. 1 :91-CV - 
267-RLV (D. GA. 1991) and D ickinson  v. 
Cosmos Broadcasting Co., Docket No. CV - 
91-67- R (Mont. Cty. A L 1991).

These items are closed to the public 
because they concern the agency’s 
participation in civil actions. (See 47
C.F.R. 0.603(j)).

The following persons are expected to 
attend:
Commissioners and their Assistants 
Managing Director and members of his staff 
The Secretary
General Counsel and members of his staff 
Director, O ffice of Public A ffairs and 

members of her staff
Chief, Mass Media Bureau, and members of 

his staff

Action by the Commission May 30, 
1991, Chairman Sikes; Commissioners 
Quello, Barrett, and Duggan voting to 
consider these matters in closed session; 
and to hold a meeting on less than seven 
days’ notice because, in light of the 
status of the above-referenced civil 
actions, the prompt and orderly conduct 
of agency business so requires. 
Commissioner Marshall not 
participating.

This meeting may be continued the 
following work day to allow the 
Commission to complete appropriate 
action.

Additional information concerning 
this meeting may be obtained from 
Steve Svab, Office of Public Affairs, 
telephone number (202) 632-5050.
Federal Communications Commission.

Issued: May 30,1991.
W illiam F. Caton,
Acting Secretary.
[FR Doc. 91-13253 Filed 5-31-91; 2:00 pm]
BILLING CODE 6712-01-M

FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION

May 30,1991.

TIME AND DATE: 2:00 p.m., Thursday,
June 6,1991.
PLACE: Room 600,1730 K Street, N.W., 
Washington, D.C.
STATUS: Open.
MATTERS TO BE CONSIDERED: The 
Commission will consider and act upon 
the following:

1. Wyoming Fuel Company, Docket No. 
WEST 90-238-R. (Issues include whether the 
Secretary of Labor was authorized to issue 
Wyoming Fuel an imminent danger order, 
pursuant to 30 U.S.C. § 817(a), for conditions 
that required a withdrawal of miners under 
30 U.S.C. § 883(i)(2)

Any person attending this meeting 
who requires special accessibility 
features and/or auxiliary aids, such as 
sign language interpreters, must inform 
the Commission in advance of those 
needs. Subject to 29 CFR § 2706.150(a)(3) 
and § 2706.180(d).
CONTACT PERSON FOR MORE INFO: Jean 
Ellen (202) 653-5629/(202) 708-9300 for 
TDD Relay, 1-800-877-8339 for Toll 
Free.
Jean H. Ellen,
Agenda Clerk.
[FR Doc. 91-13279 Filed 5-31-91; 3:57 pm]
BILUNG CODE 6735-C1-M

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM

TIME AND DATE: 11:00 a.m ., Monday, June 
10,1991.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
N.W., Washington, D.C. 20551. 
s t a t u s :  Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

2. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE 
in f o r m a t io n :  Mr. Joseph R. Coyne,
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Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting.

Dated: May 31,1991.
Jennifer J. Johnson,
A ssociate Secretary o f  the Board.
[FR Doc. 91-13288 Filed 5-31-91; 3:58 pm] 
BILLING CODE 6210-01-M

NATIONAL TRANSPORTATION SAFETY  
BOARD

TIME AND DATE: 9:30 a.m„ Tuesday, June
11,1991.
PLACE: Board Room, Eighth Floor, 800 
Independence Avenue, SW„ 
Washington, DC 20594.
STATUS: Open.
MATTERS TO BE CONSIDERED:

5319A—Pipeline Accident Report: Propane 
Pipeline Rupture and Fire, Texas Eastern 
Products Pipeline Company, North 
Blenheim, New York, March 13,1990.

NEWS MEDIA CONTACT: Brent Bahler 
Telephone (202) 382-0600.
FOR MORE INFORMATION CONTACT: Bea 
Hardesty, (202) 382-6525.

Dated: May 31,1991.
Bea Hardesty,
Federal R egister Liaison O fficer.
[FR Doc. 91-13227 Filed 5-31-91; 3:38 pm]
BILLING CODE 7533-01-**

NUCLEAR REGULATORY COMMISSION

d a t e s : Weeks of June 3,10,17, and 24, 
1991.
p l a c e : Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland.
s t a t u s : Open and Closed.
MATTERS TO BE CONSIDERED:

Week of June 3 

Friday, June 7 
1:30 p.m.

Periodic Meeting w ith the Advisory 
Committee on Reactor Safeguards 
(ACRS) (Public Meeting)

3:00 p.m.
Affirm ation/Discussion and Vote (Public 

Meeting)
a. Final Rulemaking, “Procedures for Direct 

Commission Review of Decisions of 
Presiding Officers," and Establishment of 
Office of Opinion W riting

Week of June 10—Tentative 

Monday, June 10 
2:00 p.m.

Briefing on Proposed Rule on Training and 
Qualification of Nuclear Power Plant 
Personnel (Public Meeting)

Tuesday, June 11 
10:00 a.m.

Briefing by Agreement States on 
Com patibility Issues (Public Meeting)

Wednesday, June 12 
10:00 a.m.

Briefing on Progress of Design Certification  
Review and Implementation (Public 
Meeting)

11:30 a.m.
Affirm ation/Discussion and Vote (Public 

Meeting) (if needed)

Week of June 17—Tentative 

Wednesday, June 19 
1:30 p.m.

Briefing on Shutdown Risk Status (Public 
Meeting)

Thursday, June 20 
9:30 a.m.

Periodic Briefing on Operating Reactors 
and Fuel Facilities (Public Meeting)

11:30 a.m.
Affirm ation/Discussion and Vote (Public 

Meeting) (if needed)

Week of June 24—Tentative 

Friday, June 28 
8:30 a.m.

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

Note: Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date.

To Verify the Status of Meetings Call 
(Recording)—(301) 492-0292.
CONTACT PERSON FOR MORE 
INFORMATION: William Hill (301) 492- 
1661.

Dated: May 30,1991.
William M. Hill, Jr.,
O ffice o f the Secretary.
[FR Doc. 91-13263 Filed 5-31-91; 2:59 p.m.] 
BILLING CODE 7590-01-M

POSTAL SERVICE BOARD OF GOVERNORS 

Amendment to Meeting 
“ FEDERAL REGISTER”  CITATION OF 
PREVIOUS ANNOUNCEMENT: 56 FR 24117, 
May 28,1991.
PREVIOUSLY ANNOUNCED DATE OF 
MEETING: June 4,1991. 
c h a n g e : Delete the following item from 
the open meeting agenda:

4. Report on the Mailgram Program.

Change the following item on the 
closed meeting agenda to read:

1. Consideration of a Filing w ith the Postal 
Rate Commission for Barcode Discounts on 
Flats.

CONTACT PERSON FOR MORE
in f o r m a t io n : David F. Harris, (202) 208- 
4800.
David F. Harris,
Secretary.
Neva R. Watson, ■ 1 :
A lternate Certifying O fficer.
(FR Doc. 91-13268 Filed 5-31-01; 3:00 pm]
BILUNG CODE 7710-13-«
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Corrections

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF DEFENSE

GENERAL SERVICES 
ADMINISTRATION

NATION/ L AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Part 52 

[FAC 90-4]
RIN 9000-AC43,9C00-AE12,9000-AD85, 
9000-AEOO, 9000-AD32,9000-AE01,9000- 
AD66,9000-AD21,9000-AD57, S000-AD08, 
9000-AE05,9000-AD73,9000-AD02,9000- 
AD78,9000-AD81,9CC0-AD77, and 9000- 
AD33

Federal Acquisition Regulation (FAR); 
Miscellaneous Amendments
Correction

In rule document 91-8647 beginning on 
page 15142, in the issue of Monday,
April 15,1991, make the following 
corrections:

1. On page 15142, in the first column, 
under DATES:, in the third line, “and 25- 
225-11 (a)” should read “and 52.225-11
(a)".

2. On page 15156, in the third column, 
the heading that reads “52.224-1 
[Amended]” should read “52.244-1 
[Amended]”.
BILLING CODE 1505-01-0

DEPARTMENT OF DEFENSE

48 CFR Parts 232 and 252

Department of Defense Federal 
Acquisition Regulation Supplement; 
Contract Financing
Correction

In proposed rule document 91-9618 
beginning on page 18800 in the issue of 
Wednesday, April 24,1991, make the 
following correction:

On page 18801, in the third column, 
Section 252.232-7009 was omitted and 
should read as follows:

252.232-7009 DoD Progress Payment 
Rates for Small Businesses.

As prescribed in 232.502-4 (S-73) and 
(S-74) insert the following clause:
DOD PROGRESS PAYM ENT RATES FOR 
SMALL BUSINESSES (X X X  1991)

The progress payment rate and liquidation 
rate specified in  Federal Acquisition 
Regulation clause 52.232-16, Progress 
Payments, shall be 90 percent for this 
contract, excepting paragraph (k),Limitations 
on Undefinitized Contract Actions. (End of 
Clause)

BILLING CODE 15C5-C1-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES DEPARTMENT

Food and Drug Administration

21 CFR Part 177

[Docket No. 90F-0204]

Indirect Food Additives: Polymers

Correction

In rule document 91-11047 beginning 
on page 21446 in the issue of Thursday, 
May 9,1991, make the following 
correction:

1. On page 21447, in the first column, 
under SUPPLEMENTARY INFORMATION, in 
the tenth line, “poly(vinyulidene 
fluoride)” should read “poly(vinylidene 
fluoride)”.

2. On page 21448, in the first column, 
in the fourth line,“100-1” should read 
“loo-i".

3. On the same page, in the same 
paragraph, in the second line from the 
bottom, “S St.” should read “L St.”.
BILLING CODE 1505-01-0

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Public Health Service

45 CFR Part 57

RIN 09G5-AD07

Health Professions Student Loan 
Program

Correction

In rule document 91-9751 beginning on 
page 19290 in the issue of Friday, April
26,1991, make the following correction:

Federal Register 

Voi. 58, No. 107 

Tuesday, June 4, 1991

§57.202 [Corrected]
On page 19293, in the first column, 

amendatory instruction 2 should read as 
follows:

“2. In 57.202, the definition of “grace 
period” is amended by removing the 
term "podiatry" and adding the term 
“podiatric medicine”, and the definitions 
of “health professions school”,
“National of the United States”, and 
“State” are revised to read as follows:”
BILLING CODE 1505-01-0

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Social Security Administration

20 CFR Part 416

[Regulation No. 16]

RIN 0960-AC51

Supplemental Security Income for the 
Aged, Blind, and Disabled; Interim 
Assistance Provisions

Correction

In rule document 91-9951 beginning on 
page 19260 in the issue of Friday, April
26,1991, make the following corrections;

§416.1902 [Corrected]
1. On page 19262, in the first column, 

in § 416.1902, in the first paragraph, in 
the fourth line "use” should read "us”.

2. On the same page, in the same 
column, in the second paragraph, in the 
fourth line, after “meet” insert “your”.
BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[ID-942-01-4730-12]

Idaho; Filing of Plats of Survey 

Correction

In notice document 91-7271 appearing 
on page 12950 in the issue of Thursday, 
March 28,1991, in the first column, in 
the second paragraph, in the third line, 
“substantial” should read 
“subdrvisional”.
BILUNG CODE 1505-01-0
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 23 

RIN 1018-AB3G

Export of American Ginseng 
Harvested in 1991-93 Seasons
Correction

In proposed rule document 91-8922 
beginning on page 15318 in the issue of 
Tuesday, April 16,1991, make the 
following correction:

On page 15321, in the third column, in 
the first paragraph, beginning in the 
seventh line, remove the sentence,

"Once the convention export 
documentation and contents of the 
shipment".
BILLING CODE 1506-01-0

OFFICE OF MANAGEMENT AND 
BUDGET

Office of Federal Procurement Policy

Government-wide Small Business and 
Small Disadvantaged Business Goals 
for Procurement Contracts; Policy 
Letter

Correction
In notice document 91-6564 beginning 

on page 11796 in the issue of

Wednesday, March 20,1991, make the 
following corrections:

1. On page 11798, in the second 
column, under paragraph 5(d), in the 
second line, "nd" should read "and”.

2. On the same page, in the same 
column, under paragragh 6, in the ninth 
line, "and” should read “an”.
BILUNG CODE 1605-01-0





Tuesday, 
June 4, 1991

Part II

Department of 
Transportation
Federal Aviation Administration

14 CFR Parts 121, 125, 127, 129, and 135 
Special Federal Aviation Regulation No. 
38; Certification and Operating 
Requirements; Final Rule; Request for 
Comments
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121,125,127,129, and 
135

[D ocket No. 18510; SFAR No. 38 -7 ]

Special Federal Aviation Regulation 
No. 38; Certification and Operating 
Requirements

AGENCY: Federal Aviation 
Administration [FAA], DOT.
ACTION: Final Rule; request for 
comments.

SUMMARY: This amendment establishes 
a new termination date for Special 
Federal Aviation Regulation [SFAR] No. 
38-2 (50 FR 23941; June 7,1985), which 
contains the certification and operating 
requirements for persons conducting 
commercial passenger or cargo 
operations. The FAA stated in previous 
extensions of SFAR 38-2 that it was 
necessary to establish a new 
termination date for SFAR 38-2 to allow 
time for the FAA to complete the 
rulemaking process that will consolidate 
the rules regarding certification and 
operating requirements and incorporate 
SFAR 38-2 into the Federal Aviation 
Regulations (FAR). The current 
termination date for SFAR 38-2 is June
1,1991. Because the FAA ha3 not 
completed that rulemaking process, a 1- 
year extension of the termination date is 
necessary. SFAR 38-2. is extended to 
ensure that the FAA has adequate time 
to complete the consolidation of the 
rules regarding certification and 
operating requirements. However, if a 
final rule, which consolidates those 
rules, is issued before the new 
termination date, the FAA intends to 
publish a notice rescinding SFAR 38-2 
concurrently with the publication of the 
final rule in the Federal Register.
DATES: Effective date May 28,1991. 
Comments must be received on or 
before August 5,1991.
ADDRESSES: Send comments on the rule 
in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket (AGC-10), 
Docket No. 18518, 800 Independence 
Avenue, SW., Washington, DC 10591, or 
deliver comments in triplicate to:
Federal Aviation Administration, Rules 
Docket, room 916, 800 Independence 
Avenue, SW., Washington, DC. 
Comments may be examined in the 
Rules Dockets weekdays, except 
Federal holidays, between 8:30 a.m. and 
5 p.m.
FOR FURTHER INFORMATION CONTACT: 
Ms. Donell Pollard, Project Development

Branch, AFS-240, Air Transportation 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; Telephone (202) 
267-3750.
SUPPLEMENTAL INFORMATION: 

Background
On December 12,1978, the FAA 

issued SFAR 38 (43 FR 58366; December 
14,1978) as a consequence of the Airline 
Deregulation Act of 1978 (ADA or Act) 
(Pub. L. 95-504, 92 Stat. 1705). That Act 
expresses the Congressional intent that 
the Federal Government diminish its 
involvement in regulating the economic 
aspects of the airline industry. To 
accomplish this, Congress directed that 
the CAB be abolished on December 31, 
1984, and that certain of its functions 
cease before that date. Anticipating its 
sunset, the CAB itself curtailed or 
suspended much of its regulatory 
activity during the period 1979-1984. On 
October 4,1984, additional legislation 
was enacted further defining the process 
of CAB sunset. On January 1,1985, the 
remaining CAB functions were 
transferred to the Department of 
Transportation (DOT).

Because some aspects of FAA safety 
regulations relied upon CAB definitions 
and authority, the FAA found it 
necessary in 1978 to adopt an interim 
measure to provide for an orderly 
transition to the change in economic 
regulatory activities. This action was 
consistent with the Congressional 
directive contained in section 107(a) of 
the Act that the deregulation of airline 
economics result in no diminution of the 
high standard of safety in air 
transportation that existed when the 
ADA was enacted. SFAR 38 set forth 
FAA certification and operating 
requirements applicable to all “air 
commerce” and “air transportation” 
operations for “compensation or hire.” 
(SFAR 38 did not address part 133 
External Load Operations, part 137 
Agriculture Aircraft Operations, or part 
91 training and other special purpose 
operations.)

On December 27,1984, the FAA 
issued SFAR 38-1 (50 FR 450; January 4, 
1985), which merely extended the 
termination date of the regulation and 
allowed the FAA time to propose and 
receive comments on revising SFAR 38.

On May 28,1985, the FAA issued 
SFAR 38-2 (50 FR 23941; June 7,1985), 
which updated SFAR 38 in light of 
changes since 1978 and clarified 
provisions stating which FAA 
regulations apply to each air carrier and 
each type of operation. This action was 
necessary because of the changes in the 
air transportation industry brought

about by economic deregulation. Before 
deregulation, economic certificates were 
rigidly compartmentalized, and each air 
carrier typically was authorized to 
conduct only one type of operation 
(domestic, flag, or charter (i.e., 
supplemental)). The safety certificate 
issued to the air carrier by the FAA 
paralleled the authorization granted in 
the air carrier’s economic certificate. 
Economic deregulation broke down the 
barriers between the various types of 
operations. The economic authority 
granted an air carrier by the DOT is no 
longer indicative of the safety 
regulations applicable to the type of 
operation authorized by the FAA. Thus, 
it was necessary for the FAA to 
establish guidelines to determine what 
safety standards were applicable to an 
air carrier’s particular operation.

On April 30,1936, the FAA issued 
SFAR 38-3, which extended the 
termination date of SFAR 38-2 to allow 
the FAA time to incorporate its contents 
into Notice No. 88-16. That notice 
proposes to consolidate the certification 
and operating requirements rules in 
parts 121 and 135, and to incorporate 
various provisions of SFAR 38-2 into 
new part 119 of the FAR.

On July 15,1987, the FAA issued 
SFAR 38-4, which reinstated SFAR 38-2, 
because it was inadvertently allowed to 
expire, and extended its termination 
date to June 1,1989. That extension 
allowed the FAA time to incorporate the 
contents of SFAR 38-2 into Notice No. 
88-16.

On May 26,1989, the FAA issued 
SFAR 38-5, which extended the 
expiration date of SFAR 38-2 to June 1, 
1990, in order for the FAA to consider 
comments on Notice No. 88-16 and to 
issue a final rule which would 
consolidate the certification and 
operating requirements rales of SFAR 
38-2, Part 121, and Part 135.

On April 11,1990, the FAA reopened 
the comment period for Notice No. 88-16 
(55 FR 14404; April 17,1990) for 
comments on the definition of 
“scheduled operation” and the 
notification requirement for changes to 
operations specifications for a period of 
30 days. The reopened comment period 
closed May 17,1990.

To allow for additional time to 
consider comments received during the 
reopened comment period, the FAA 
extended the expiration date for SFAR 
38-2 until June 1,1991 (55 FR 23043).

Currently, the FAA is completing 
work on the final rule that would make 
SFAR 38-2 a permanent Federal 
Aviation Regulation; therefore it is 
necessary to extend the expiration date 
for SFAR 38-2 until June 1,1992.
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Good Cause Justification for Immediate 
Adoption

The reasons which justify the 
adoption, and the subsequent revision, 
of SFAR 38 still exist. Therefore, it is in 
the public interest to establish a new 
termination date for SFAR 38-2 of June
1,1992. If the FAA publishes a final rule 
incorporating SFAR 38-2 into the FAR 
before the termination date, a notice 
rescinding SFAR 38-2 will be published 
concurrently. This action is necessary to 
permit continued operations under 
SFAR 38, as amended, and to avoid 
confusion in the administration of FAA 
regulations regarding operating 
certificates and operating requirements.

For this reason, and because this 
amendment continues in effect the 
provisions of a currently effective SFAR 
and imposes no additional burden on 
any person, I find that notice and public 
procedures are unnecessary, 
impracticable, and contrary to the public 
interest, and that the amendment should 
be made effective in less than 30 days 
after publication. However, interested 
persons are invited to submit such 
comments as they desire regarding this 
amendment. Communications should 
identify the docket number and be 
submitted in duplicate to the address 
above. All communications received on 
or before the close of the comment 
period will be considered by the 
Administrator, and this amendment may 
be changed in light of the comments 
received. All comments will be 
available, both before and after the 
closing date for comments, in the Rules 
Docket for examination by interested 
parties.

Regulatory Flexibility Determination
The Regulatory Flexibility Act of 1980 

(RFA) was enacted to ensure that small 
entities are not unnecessarily and 
disproportionately burdened by 
Government regulations. The RFA 
requires agencies to review rules which 
may have “a significant economic 
impact on a substantial number of small 
entities.”

This rule will not impose any 
additional incremental costs over those 
that would have been incurred when 
SFAR 38-2 was first issued. Therefore, 
the FAA has determined that this rule 
will not have a significant cost impact

on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

International Trade Impact Analysis
The FAA finds this amendment will 

have no impact on international trade.
Federalism Implications

The amendment herein would not 
have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this amendment would 
not have sufficient federalism 
applications to warrant the preparation 
of a Federalism Assessment.
Conclusion

The FAA has determined that this 
document involves an amendment that 
imposes no additional burden on any 
person. Accordingly, it has been 
determined that: The action does not 
involve a major rule under Executive 
Order 12291; it is not signficant under 
DOT Regulatory Policies and Procedures 
(44 F R 11034; February 26,1979); and its 
anticipated impact is so minimal that a 
full regulatory evaluation is not 
required.

List of Subjects
14 CFR Part 121

Air carrier, Aircraft, Airmen, Air 
transportation, Aviation safety.
14 CFR Part 125

Aircraft, Airmen, Airports, Airspace, 
Air traffic control, Air transportation, 
Chemicals, Children, Drugs, Flammable 
materials, Handicapped, Hazardous 
materials, Infants, Smoking.
14 CFR Part 127

Air carriers, Aircraft, Airmen, 
Airworthiness.
14 CFR Part 129

Air carriers, Aircraft, Airmen, Air 
transportation, Aviation safety, Safety.
14 CFR Part 135

Air carriers, Aircraft, Airmen, Air 
taxis, Air transportation, Airworthiness, 
Aviation safety, Safety.

Adoption of the Amendment

In consideration of the foregoing 
SFAR 38-2 (14 CFR parts 121,125,127, 
129, and 135) of the Federal Aviation 
Regulations is amended as follows:

PART 121— [AMENDED]

1. The authority citation for part 121 
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421,1423, 
1424, and 1502; 49 U.S.C. 106(g) (revised Pub. 
L. 97-449, January 12,1983).

PART 125—[AMENDED]

2. The authority citation for part 125 
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421, though 
1430, and 1502; 49 U.S.C. 106(g) (revised Pub. 
L. 97-449, January 12,1983).

PART 127—[AMENDED]

3. The authority citation for part 127 is 
revised to read as follows:

Authority: 49 U.S.C. 1354(a), 1421,1422, 
1423,1424,1425,1430; 49 U.S.C. 106(g)
(revised Pub. L  97-449, January 12,1983).

PART 129—[AMENDED]

4. The authority citation for part 129 is 
revised to read as follows:

Authority: 49 U.S.C. 1346,1354(a) 1356,
1357,1421,1502,1511, and 1522; 49 U.S.C. 
106(g) (revised Pub. L. 97-449, January 12, 
1983).

PART 135—[AMENDED]

5. The authority citation for part 135 is 
revised to read as follows:

Authority: 49 U.S.C. 1354(a), 1355(a), 1421 
through 1431, and 1502; 49 U.S.C. 106(g) 
(revised Pub. L. 97-449, January 12,1983).

Special Federal Aviation Regulation 
No. 38-2 is amended by removing the 
words “June 1,1991” in the last 
paragraph, and by adding in their place 
the words “June 1,1992.”

Issued in Washington, DC, on May 28,1991. 
James B. Busey,
A d m in istra tor.

(FR Doc. 91-13068 Filed 5-30-01; 8:45 am] 
BILLING! CODE 4910-13-M
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DEPARTMENT OF EDUCATION

Discretionary Programs for Minority 
Entities, Underrepresented 
Populations, etc.

Office of Special Education and 
Rehabilitative Services

a g e n c y : Department o f Education.
a c t io n : Notice of proposed priority for 
fiscal year 1991.

s u m m a r y : The Secretary proposes a 
priority for fiscal year (FY) 1991 under 
the Individuals with Disabilities 
Education Act (IDEA). The Secretary 
takes this action to implement the 
Department plan for providing outreach 
services to minority entities and 
underrepresented populations to assist 
them in participating more fully in 
discretionary programs funded under 
the Act.
d a t e s : Comments must be received on 
or before July 5,1991.
ADDRESSES: All comments concerning 
this priority should be addressed to Max 
Mueller, Department of Education, 400 
Maryland Avenue SW. (Switzer 
Building, room 3512-M/S 2651), 
Washington, DC 20202-2651. '
FOR FURTHER INFORMATION CONTACT: 
Max Mueller. Telephone: (202) 732-1554; 
(TDD (202) 732-1999).
SUPPLEMENTARY INFORMATION: The 
legislation authorizing special education 
programs has recently been revised (The 
Education of the Handicapped Act 
Amendments of 1990, Public Law 101- 
476). This priority is being proposed as a 
principal component to carry out the 
Department’s outreach services plan 
that has been developed pursuant to a 
recommendation made by Congress in 
section 810(j){2) of the IDEA. Outreach 
activities are to be designed to increase 
the participation of mmority entities and 
underrepresented populations in 
discretionary programs (parts C through 
G) of the IDEA.

The Secretary will announce the final 
priority in a notice in the Federal 
Register. The final priority will be 
determined by responses to this notice, 
available funds, and other 
considerations of the Department. 
Funding of particular projects depends 
on the availability of funds, the nature 
of the final priority, and the quality of 
applications received. The publication of 
this proposed priority does not preclude 
the Secretary from publishing additional 
priorities, nor does it limit the Secretary 
to funding only this priority, subject to 
meeting applicable rulemaking 
requirements.

Note: This notice of proposed priority does 
not solicit applications. A notice inviting 
applications under this competition will be 
published in the Federal Register concurrent 
with or following publication of the notice of 
final priority.

Priority

Under 34 CFR 75.105(c)(3) and section 
610(j) of the IDEA the Secretary 
proposes to give an absolute preference 
to applications that meet the following 
priority. The Secretary proposes to fund 
under this competition only applications 
that meet the absolute priority in this 
notice.

The Secretary proposes to make one 
or more 48-month awards for outreach 
centers to provide technical assistance 
to the agencies, institutions, 
organizations, and populations 
identified by Congress in the minority 
outreach program under section 61Q(j) in 
order to increase the participation of 
those entities in competitions for grants, 
cooperative agreements, and contracts 
under any of parts C through G of the 
IDEA.

The IDEA urges the Department to 
mobilize the Nation’s resources to 
prepare minorities for careers in special 
education and related services. The 
legislation emphasizes the recruitment 
of minorities into teaching and related 
service disciplines, and financial 
assistance to minority institutions. The 
specific focus of this proposed priority is 
on providing outreach services to 
minority entities to increase their 
participation in competitions for awards 
under OSEP discretionary programs.

The immediate goal of this program is 
to increase access to and participation 
by minority institutions in discretionary 
programs authorized under parts C 
through G of the IDEA. A secondary 
goal is to strengthen special education 
and related programs of minority 
entities. The desired ultimate outcomes 
of the priority are improved programs 
for minority children with disabilities 
and increased numbers of minority 
personnel in the workforce serving 
children with disabilities.

Under the statute, the entities targeted 
for outreach services are:

• Historically Black Colleges and 
Universities,

• Other institutions of higher 
education whose minority student 
enrollment is at least 25 percent,

• Eligible institutions as defined 
under section 312 of the Higher 
Education Act of 1965,

• Nonprofit and for-profit agencies at 
least 51 per cent controlled by one or 
more minority individuals (however, it 
should be noted that for-profit agencies

are not eligible for most IDEA 
programs), and

• Underrepresented populations. 
Underrepresented populations are 
further defined as—

• Populations such as minorities, the 
poor, the limited English proficient, and 
individuals with disabilities.
Background

The Congress has provided in the 
legislation a substantial rationale that 
should guide the efforts of the Center.
As a part of the IDEA (section 610(j)), 
die Congress has provided extensive 
“findings” regarding mmority issues 
relating to the education of people with 
disabilities. Concerns noted relate to 
mmority students with disabilities, 
minority personnel to serve such 
children, and minority institutions. 
Though the findings concentrate largely 
on Historically Black Colleges and 
Universities, the law provides for equal 
attention to other institutions and 
agencies defined as minority entities.

With respect to the discretionary 
programs authorized by parts C through 
G, die Congress found, in summary:

The Federal Government must be 
responsive to the growing needs of an 
increasingly more diverse society. A 
more equitable allocation of resources is 
essential for the Federal Government to 
meet its responsibility to provide an 
equal educational opportunity for all 
individuals.

America’s racial profile is rapidly 
changing. The minority population is 
increasing in society generally and in 
the schools in particular. In addition, 
more minority children continue to be 
served in special education than would 
be expected from the percentage of 
minority students in the general 
population. Greater efforts are needed to 
prevent the problems associated with 
mislabeling and higher dropout rates 
among minority children with 
disabilities. This combination of factors 
means that meeting the special needs of 
minority children with disabilities is a 
major issue to be addressed in delivery 
of special education and related 
services.

At the same time, minorities are 
seriously underrepresented in the 
teaching force. As the number of 
African-Americans and Hispanic 
students in special education increases, 
tiie number of minority teachers and 
related service personnel produced in 
our colleges and universities continues 
to decrease. Recruitment efforts within 
special education at the level of 
preservice training, continuing 
education, and teacher recruitment in 
the school must focus on bringing larger
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numbers of minorities into the 
profession in order to provide 
appropriate practitioner knowledge, role 
models, and sufficient manpower to 
address the clearly changing 
demography of special education.

The Congress concluded that the 
opportunity for full participation in 
awards for grants, cooperative 
agreements, and contracts by minority 
entities is essential if we are to obtain 
greater success in the recruitment and 
training of minority personnel and in the 
education of minority children with 
disabilities.

Eligible Applicants: The following are 
eligible for assistance under this 
priority:

(1) Public agencies; and
(2) Private nonprofit agencies, 

organizations, and institutions.
Priority: Under this priority, the 

Secretary will fund one or more centers 
that provide effective and cost-efficient 
technical assistance to the agencies, 
institutions, organizations, and 
populations listed in section 610(j)(2) to 
promote their participation in programs 
authorized under parts C through G of 
the IDEA.

Each center must establish an 
advisory group of at least 10 persons to 
provide advice and recommendations to 
the Center on all aspects of this project 
The advisory group must represent 
relevant professional organizations, 
parents of minority children with 
disabilities, and different disciplinary 
areas (e.g., special education, health, 
social work). The center shall select 
each member of the advisory group on 
the basis of experience and ability to 
provide sound recommendations and 
advice to the Center relative to both 
minority and disability issues.

Each center shall establish and 
maintain a clearinghouse of critically 
important information and materials 
that can be used effectively to assess 
and meet the technical assistance needs 
of minority entities and 
underrepresented groups. As a part of 
this task, the Center shall, at least 
annually, conduct literature searches, 
identify and visit programs 
demonstrating exemplary practices, and 
conduct other activities to secure the 
most current and effective information 
available. The center shall also develop 
materials and other information 
packages that may be necessary for 
conducting needs assessments, for 
delivering technical assistance, for

evaluating technical assistance, and for 
providing training to the center’s core 
staff and national experts.

Each center annually shall conduct 
technical assistance needs assessments 
and negotiate technical assistance 
agreements with target agencies, 
institutions, organizations, programs, 
and projects.

In establishing final plans, the Center 
may propose cross-institutional 
activities if similar objectives are 
established iu  several agencies, and if 
combining activities could create cost 
savings. In developing these plans, the 
Center shall analyze the needs of each 
entity and determine the most effective 
and cost efficient means of addressing 
them. As a final step, the Center shall 
develop a specific technical assistance 
agreement, with each entity identified, 
that—

(a) Reconciles technical assistance 
needs with the Center’s designated 
fiscal and human resources for that 
entity;

(b) Describes the technical assistance 
objectives and mechanisms and 
strategies that will be used;

(c) Identifies the persons involved in 
the technical assistance activity;

(d) Specifies the beginning and end 
dates of the activity;

(e) Describes how the technical 
assistance activity will contribute to 
promoting the immediate and long-term 
goals of the project; and

(f) Describes a plan for coordinating 
with other technical assistance 
providers (e.g., the Regional Resource 
Centers) that may be involved in related 
activities.

For each competition which the 
Secretary runs under parts C through G, 
the Center shall—

• Prepare special materials explaining 
the competition to the entities (that are 
the focus of this program);

• Disseminate these materials to 
these entities on a timely basis;

• Where appropriate, conduct one or 
more special "potential bidders" 
conferences for these entities, at which 
representatives of the Secretary may 
appear, to explain in more detail how 
the entities might apply;

• Analyze the results of each 
competition in terms of the degree to 
which these entities applied and the 
degree to which they were successful, 
and make this analysis available to the 
Secretary and the entities; and

• Provide advice to the Secretary at 
least annually on ways in which 
competitions under parts C through C 
might be modified to further advance the 
purposes of this program.

For the purpose of carrying out this 
function, the Secretary intends to make 
available to the center(s) the maximum 
information on the selection process for 
each competition which the Secretary is 
permitted to make public under 
applicable law.
Intergovernmental Review

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive Order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for these programs.

Invitation to Comment: Interested 
persons are invited to submit comments 
and recommendations regarding this 
proposed priority.

The Secretary is especially interested 
in comments on the relative advantages 
of implementing the mandate for 
outreach to minority entities through a 
single award or a small number of 
related projects. The issues involve 
whether the differences among various 
OSEP programs, the needs of various 
types of minority entities, or the needs 
of various minority populations are 
sufficient to require separate attention 
through separate awards.

All comments submitted in response 
to this proposed priority will be 
available for public inspection during 
and after the comment period, in room 
3072, Switzer Building, 330 C Street SW., 
Washington, DC, between the hours of 
8:30 a.m. and 4 p.m„ Monday through 
Friday of each week except Federal 
holidays.

Program Authority: 20 U.S.C. 1410.
(Catalog of Federal Domestic Assistance 
Number 84.029: Training Personnel for the 
Education of Individuals with Disabilities)

Dated: April 26,1991.
Lamar Alexander,
Secretary of Education.
(FR Doc. 91-13088 Filed 6-3-91; 8:45 am]
BILLING CODE 4000-01-M
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 412

[B PD -684-FC ]

RIN 0938-AF19

Medicare Program; Medicare 
Geographic Classification Review 
Board—Procedures and Criteria

a g e n c y : Health Care Financing 
Administration (HCFA), HHS.
a c t io n : Final rule with comment period.

Su m m a r y : This final rule with comment 
period responds to public comments on 
the September 6,1990 interim final rule 
with comment period that established 
the Medicare Geographic Classification 
Review Board (MGCRB) and sets forth 
the criteria for the MGCRB to use in 
issuing its decisions concerning the 
geographic reclassification of hospitals 
for purposes of payment under the 
prospective payment system. In 
addition, this final rule with comment 
period implements provisions of the 
Omnibus Budget Reconciliation Act of 
1990 concerning the MGCRB.
DATES:

Effective date: This final rule with 
comment period is effective on June 4, 
1991. We refer the reader to section 
VILA, of this preamble for a discussion 
of the effective dates of specific 
provisions.

Comment date: Comments on changes 
to the September 6,1990 interim final 
rule resulting from provisions of the 
Omnibus Budget Reconciliation Act of 
1990 will be considered if we receive 
them at the appropriate address, as 
provided below, no later than 5 p.m. on 
August 5,1991. These changes concern 
discretionary review by the 
Administrator of MGCRB decisions, 
calculation of the wage index, and 
urban to urban group reclassifications. 
We will not consider comments 
concerning provisions that remain 
unchanged from the September 6,1990 
interim final rule with comment period 
or on provisions that were changed 
based on public comments.
ADDRESSES: Mail comments to the 
following address: Health Care 
Financing Administration, Department 
of Health and Human Services, 
Attention: BPD-684-FC, P.O, Box 26876, 
Baltimore, Maryland 21207.

If you prefer, you may deliver your 
comments to one of the following 
addresses:

Room 309-G, Hubert Humphrey 
Building, 200 Independence Ave., SW., 
Washington, DC.

Room 132, East High Rise Building, 6325 
Security Boulevard, Baltimore, 
Maryland.
Due to staffing and resource 

limitations, we cannot accept facsimile 
(FAX) copies of comments.

In commenting, please refer to file 
code BPD-684-FC. Comments received 
timely will be available for public 
inspection as they are received, 
beginning approximately three weeks 
after publication of this document, in 
room 309-G of the Department’s offices 
at 200 Independence Ave., SW., 
Washington, DC, on Monday through 
Friday of each week from 8:30 a.m. to 5 
p.m. (phone: 202-245-7890).

Copies: To order copies of the Federal 
Register containing this document, send 
your request to the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402-9325. 
Specify the date of the issue requested 
and enclose a check payable to the 
Superintendent of Documents, or 
enclose your Visa or Master Card 
number and expiration date. Credit card 
orders can also be placed by calling the 
order desk at (202) 783-3238 or by faxing 
to (202) 275-6802. The cost for each copy 
(in paper or microfiche form) is $1.50. In 
addition, you may view and photocopy 
the Federal Register document at most 
libraries designated as U.S. Government 
Depository Libraries and at many other 
public and academic libraries that 
receive the Federal Register. Ask the 
order desk operator for the location of 
the Government Depository Library 
nearest to you.
FOR FURTHER INFORMATION CONTACT: 
Paul Olenick—MGCRB and 

Administrative Review Procedures 
(301) 966-4472.

Barbara Wynn—Reclassification 
Guidelines (301) 966-4529. 

SUPPLEMENTARY INFORMATION:

I. Background
Section 6003(h)(1) of the Omnibus 

Budget Reconciliation Act of 1989, 
enacted on December 19,1989, added 
section 1886(d) (10) to the Social Security 
Act (the Act) to provide for creation of 
the Medicare Geographic Classification 
Review Board (MGCRB). On September 
6,1990, we published an interim final 
rule with comment period (55 FR 36754) 
that provided for the establishment of 
the MGCRB and set forth the criteria for 
the MGCRB to use in considering 
applications by hospitals for geographic 
reclassification for purposes of payment 
under the prospective payment system. 
As enacted, section 1886(d) (10) of the

Act provided that reclassifications 
resulting from applications filed by 
October 1,1990 would take effect 
October 1,1991.

As required by section 1886(d)(10)(A) 
of the Act, the interim final rule 
provided for the establishment of the 
MGCRB and set forth criteria to be used 
by the MGCRB in making decisions on 
hospital requests for reclassification. 
The interim final rule also set forth 
requirements regarding the MGCRB’s 
composition and operational 
procedures.

Subsequently, the Omnibus Budget 
Reconciliation Act of 1990 (Pub. L 101- 
508) was enacted on November 5,1990. 
Section 4002(h) of Public Law 101-508 
contained several provisions relating to 
the geographic classification of 
hospitals. This final rule with comment 
period makes changes in the September
6,1990 interim final rule with comment 
period based on both the provisions of 
Public Law 101-508 and the public 
comments received on the interim final 
rule.

II. Geographic Classification of 
Hospitals

Under the prospective payment 
system, a hospital’s payment rate is 
dependent, to some degree, on whether 
the county in which a hospital is located 
is classified as a large urban area, an 
urban area, or a rural area. These terms 
are defined in section 1886(d)(2)(D) of 
the Act. The term “urban area” means 
an area within a Metropolitan Statistical 
Area (MSA). An urban area in New 
England is defined as a New England 
County Metropolitan Area (NECMA). 
The term “large urban area” means an 
urban area with a population of more 
than one million (or more than 970,000 in 
New England) as determined by the 
Secretary using the most recent 
available population data published by 
the Bureau of the Census. We use the 
term “other urban area” for an urban 
area that is not a large urban area. The 
term “rural area” means any area 
outside an urban area. Section 
1886(d)(2)(D) of the Act requires that 
average standardized amounts per 
discharge be determined for hospitals 
located in large urban areas, other urban 
areas, and rural areas. The MSA and 
NECMA classification are also used to 
define labor market areas for purposes 
of establishing a hospital’s wage index 
value under section 1886(d) of the Act.

Effective with discharges on or after 
October 1,1988, section 4005(a) of the 
Omnibus Budget Reconciliation Act of 
1987 (Pub. L. 100-203), as amended by 
section 411(b)(4) of the Medicare 
Catastrophic Coverage Act of 1988 (Pub.
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L 100-360), revised 1886(d)(8)(B) of the 
Act to provide that, if certain conditions 
are met, the Secretary treats a hospital 
located in a rural county adjacent to one 
or more urban areas as being located in 
the urban area to which the greatest 
number of workers in the county 
commute, if the rural county would 
otherwise be considered part of an 
urban area, under the standards for 
designating MSAs (and NECMAs), 
published in the Federal Register on 
January 3,1980 (45 FR 356). (We use the 
terms “classified” and “designated” 
interchangeably in referring to the area 
in which a hospital is considered to be 
located.) The commuting rates used in 
determining outlying counties are based 
on the aggregate number of resident 
workers who commute to (and, if 
applicable under the standards, from) 
the central county or counties of all 
contiguous MSAs (or NECMAs). Thus, 
hospitals m rural counties adjacent to 
one or more MSAs or NECMAs are 
deemed to be urban if the counties meet 
the following criteria:

• The rural county would otherwise 
be considered a part of an MSA (as an 
outlying county) but for the fact that the 
rural county does not meet the OMB 
standard relating to the commuting rate 
of workers between the rural county and 
the central county or counties of any 
single adjacent MSA or NECMA.

• The aggregate commuting rate to the 
central county or counties of all 
adjacent MSAs or NECMAs is at least 
15 percent of the number of residents of 
the rural county who are employed, or 
the total commuting rate to and from the 
central county or counties of ail 
adjacent MSAs is at least 20 percent of 
the number of residents of the rural 
county who commute for employment 
and the county meets the applicable 
population criteria.

For purposes of payment under the 
prospective payment system, a hospital 
located in a rural county that qualifies 
under this provision is deemed to be 
located in the MSA to which the 
greatest number of workers in the rural 
county commute.

Congress intended that section 
1886(d)(8)(B) of the Act apply to a 
limited number of hospitals that it 
believed merited payment as urban 
hospitals because of their location in 
counties adjacent to at least one MSA 
and their commuting patterns. However, 
many hospitals have sought urban 
classification under this provision, but 
their requests have been denied because 
the hospitals do not meet the specific 
criteria necessary for redesignation.

Congress addressed the many 
requests by hospitals for geographic 
reclassification with the enactment of

Section 6003(h)(1) of Public Law 101-239, 
which added new paragraph (10) to 
section 1886(d) of the Act. Section 
1886(d) (10) of the Act provides for the 
establishment of the MGCRB, which has 
the authority to issue decisions on 
hospital requests for geographic 
reclassification. In addition, section 
1886(d)(10)(D)(i) of the Act requires that 
the Secretary publish guidelines to be 
used by the MGCRB in making decisions 
on reclassification requests.
IQ. The MGCRB Provisions of the 
Omnibus Budget Reconciliation Act of 
1989

On December 19,1989, Public Law 
101-239 was enacted. Section 6003(h)(1) 
of Public Law 101-239 added section 
1886(d) (10) to the A ct which includes 
the following provisions that affect the 
geographic classification of hospitals for 
purposes of payment under the 
Medicare prospective payment system:

• Section 1886(d)(10)(A) of the Act 
establishes the MGCRB, which has the 
authority to issue decisions on hospital 
requests for geographic reclassification. 
Under section 1886(d)(10)(C)(i) of the 
Act, a geographic classification change 
is effective for the purposes of the 
hospital’s average standardized amount, 
wage index value, or both, for a Federal 
fiscal year.

• Under section 1886(d)(10)(B)(i) of 
the Act, the MGCRB is to consist of five 
members appointed by the Secretary. 
Section 1886(d)(10)(B)(ii) of the Act 
required the Secretary to appoint the 
MGCRB members by 180 days after 
enactment of Public Law 101-239; that 
is, the appointments were to have been 
made by May 18,1990.

• Section 1886(d)(10)(C)(ii) of the Act 
provides that a prospective payment 
system hospital may obtain a change in 
geographic classification on a 
prospective basis only. That is, if a 
hospital requests reclassification by the 
first day of a Federal fiscal year 
(October 1) and meets the specified 
criteria, the MGCRB reclassifies the 
hospital or hospitals effective the first 
day of the following Federal fiscal year.

• Under section 1886(d)(10)(C)(iii)(I) 
of the Act, the MGCRB is required to 
issue decisions on hospital applications 
for geographic reclassification filed 
within the above time frame no later 
than 180 days after the first day of the 
Federal fiscal year.

• Section 1886(d)(10)(C)(iii)(n) of the 
Act provides for appeals to the 
Secretary of an MGCRB decision and 
specifies that the Secretary’s decision is 
to be issued not later than 90 days after 
the appeal is filed. The Secretary's 
decision is final, and is not subject to 
judicial review.

• Under section 1886(d)(10)(D)(i) of 
the Act, the Secretary is to publish 
guidelines by July 1,1930 for use by the 
MGCRB in issuing reclassification 
decisions. These guidelines are to 
address the following issues:
—The comparison of wages, taking into 

account occupational mix, in the area 
in which the hospital is classified and 
the area in which the hospital is 
applying to be reclassified.

—The determination of whether the 
county in which the hospital is located 
should be treated as being a part of a 
particular MSA.

—The consideration of information 
provided by a hospital concerning the 
effects of the hospital’s geographic 
reclassification on access to inpatient 
hospital services of Medicare 
beneficiaries.

—The appropriateness of criteria used 
to define NECMAs.
• Section 1886(d)(10)(E)(i) of the Act 

authorizes the MGCRB to make rules 
and establish procedures that are not 
inconsistent with the provisions of title 
XVHI of the Act or regulations of the 
Secretary.

• Section 1886(d)(10)(E)(i) of the Act 
also provides that the MGCRB may 
administer oaths and affirmations in the 
course of any oral hearing. In addition, 
the provisions of section 205 (d) and (e) 
of the Act with respect to subpoenas 
apply to the MGCRB to the same extent 
as these provisions apply to the 
Secretary under title II of the Act.

• The other provisions in section 1886 
(d)(10)(E) and (d)(10)(F) of the Act 
provide for financial compensation for 
MGCRB members.

In addition, section 6003(h)(1) of 
Public Law 101-239 included the 
following provisions, which were later 
amended in part by the Omnibus Budget 
Reconciliation Act of 1990 (Pub. L. 101- 
508), as described in section IV below:

• Under section 1888(d)(10)(B)(i) of 
the Act, the MGCRB was to include:
Two members who are representatives 
of prospective payment system hospitals 
located in rural areas; at least one 
member of the Prospective Payment 
Assessment Commission (ProPAC); and 
at least one MGCRB member 
knowledgeable in analyzing inpatient 
hospital service costs.

• Section 1886(d)(10)(C)(iii)(II) of the 
Act specified that a decision of the 
MGCRB was final unless an 
unsuccessful hospital or group of 
hospitals appealed the decision to the 
Secretary no later than 15 days after the 
date of the MGCRB decision. It also 
provided that the Secretary might not 
receive any new evidence on appeal, 
and must issue a decision based only
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upon the record as it appeared before 
the MGCRB.
IV. The Omnibus Budget Reconciliation 
Act of 1990

On November 5,1990, Public Law 101- 
508 was enacted. Section 4002(h) of 
Public Law 101-508 contained several 
provisions relating to the geographic 
classification of hospitals.

Section 4002(h)(l)(A)(ii) of Public Law 
101-508 amended section 
1886(d)(8)(C)(i)(II) of the Act effective 
for discharges occurring on or after 
January 1,1991 by specifying that if 
including the wage data for the hospitals 
redesignated under section 1886 (d)(8) 
and (d)(10) reduces the wage index 
value for an urban area by more than 
one percentage point, the wage index 
value for that urban area is to be 
calculated and applied separately to 
hospitals already located in that urban 
area (excluding the redesignated 
hospitals). The hospitals that are 
redesignated are to use the wage index 
value of the MSA that results from 
including the wage data of all the 
hospitals that are redesignated to the 
MSA in the determination. However, the 
wage index value for the redesignated 
hospitals cannot be less than the 
Statewide rural wage index value. This 
change was implemented in our January
7,1991 final rule with comment period 
(56 FR 568), Mid-Year F Y 1991 Changes 
to the Inpatient Hospital Prospective 
Payment System, and is also explained 
in section V of this preamble.

Next, section 4002(h)(2)(A) of Public 
Law 101-508 extended the deadline for 
hospitals to submit applications for 
geographic reclassification for Federal 
fiscal year 1992 from October 1,1990 
until November 6,1990 (that is, 60 days 
after publication of the interim final rule 
with comment period). The interim final 
rule also had set November 6,1990 as 
the deadline for complete applications, 
but it had required that hospitals submit 
initial applications by October 1,1990.

Public Law 101-508 also contained 
several technical corrections to section 
1886(d) (10) of the Act. First, section 
4002(h)(2)(B)(i) of Public Law 101-508 
changed the title of the Medicare 
Geographical Classification Review 
Board to Medicare Geographic 
Classification Review Board. In 
addition, section 4002(h) (2) (B)(ii) (I) of 
Public Law 101-508 amended section 
1886(d)(10) (B)(i) of the Act to specify 
that two members of the MGCRB will be 
“representative o f ’ but not be 
“representatives o f ’ rural hospitals. 
Because we had concluded in 
developing the September 6,1990 
interim final rule that Congress meant 
that two members of the MGCRB were

to be representative of and familiar with 
rural hospitals, our implementation of 
the provision in that document (55 FR 
36756) is consistent with section 
4002(h)(2)(B)(ii)(I) of Public Law 101-58. 
Section 4002(h) (2) (B)(ii) (II) of Public Law 
101-508 also amended section 
1886(d)(10)(B) of the Act to delete the 
requirement that one member of the 
MGCRB be a member of the Prospective 
Payment Assessment Commission 
(ProPAC).

Finally, section 4002(h) (2) (B)(iv)(I) of 
Public Law 101-508 amended section 
1886(d)(10)(C)(iii)(H) of the Act to 
require that the appeal of MGCRB 
decisions be subject to the provisions in 
section 557(b) of the Administrative 
Procedure Act (5 USC 557(b)), which 
specifies that:

“* * * When the * * * [MGCRB] makes 
an initial decision, that decision then 
becomes the decision of the agency without 
further proceedings unless there is an appeal 
to, or review on motion of, the agency within 
time provided by rule. On appeal from or 
review of the initial decision, the agency has 
all the powers which it would have in making 
the initial decision except as it may limit the 
issues on notice or by rule * * * "

Previously, section
1886(d) (10) (C) (iii) (II) of the Act had only 
addressed the right of an unsuccessful 
hospital to appeal an MGCRB decision, 
while it remained silent with respect to 
review at the discretion of the Secretary.

As directed by revised section 
1886(d)(10) (C) (iii) (II) of the Act, this final 
rule with comment period provides an 
explicit mechanism for the review of an 
MGCRB decision on the motion of the 
Secretary. The Secretary has delegated 
the authority to conduct this “own 
motion review" to the Administrator of 
HCFA who has redelegated it to the 
Deputy Administrator. The procedures 
that we are implementing for conducting 
own motion review, that is, 
discretionary review by the 
Administrator, are consistent with the 
provisions of section 5 U.S.C. 557(b). The 
new discretionary review procedure is 
set forth in section V.B.17 of this 
preamble and § 412.278 of the 
regulations.

In addition to the statutory changes, 
the Conference Committee Report 
accompanying Public Law 101-508 noted 
that, although section 4002(h) (2)(B) (iv) (I) 
of Public Law 101-508 struck the 
provision of section 1886(d)(10)(C)(iii)(II) 
of the Act that an MGCRB decision was 
final unless a hospital appealed the 
decision to the Secretary within 15 days 
after the decision, the Secretary shall 
retain the 15-day limit on hospital 
appeals. The Conference Committee 
report also directed the Secretary to 
provide that urban hospitals could be

reclassified jointly to another urban 
area. (H.R, Rep. No. 864,101st Cong. 2nd 
Sess. 715 (1990).) Consequently, as 
explained in section V.C.7 below, we 
have added criteria (at $ 412.234) 
concerning reclassification of all 
hospitals in a county located in an urban 
area to another urban area.

V. Discussion of Public Comments 
Concerning the September 6,1990 
Interim Final Rule

We received 48 timely comments from 
or on behalf of hospitals in response to 
the September 6,1990 interim final rule. 
The main areas of concern addressed by 
the commenters were the following:

• Timeliness of publication of the 
interim final rule

• MGCRB composition and operating 
procedures

• Criteria and conditions for hospital 
reclassification

In the discussion below we have set 
forth the provisions of the September 6, 
1990 interim final rule with comment, 
the relevant provisions of section 
4002(h) that amended sections 1886 
(d)(8) and (d)(10) of the A ct the public 
comments that we have received 
concerning the September 6,1990 
interim final rule, our responses to those 
comments, and appropriate changes in 
response to public comments or to the 
provisions of revised sections 1886(d)(8) 
and 1886(d) (10) of the Act. In addition, 
we have made several technical changes 
to the provisions of the September 6, 
1990 interim final rule.

A  Timeliness o f Publication o f the 
Interim Final Rule

Section 6003(h) of Public Law 101-239 
provided that by July 1,1990, the 
Secretary should publish guidelines to 
be used by the MGCRB in making 
decisions on applications for 
reclassification. The statute further 
provides that the MGCRB must issue its 
decisions on hospital requests for 
reclassification by March 30,1991. This 
schedule allows hospitals to be paid 
during Federal fiscal year 1992 based on 
the new standardized amounts and 
wage index values that reflect the 
effects of the geographic 
reclassifications that take effect on 
October 1,1991.

Comment: The regulations set forth in 
the interim final rule should not be 
implemented because they are 
procedurally flawed. That is, the rule 
was not published in a timely manner, 
and the use of an interim final rule with 
comment period forced hospitals to 
comply with regulations without having 
had a prior opportunity to comment.
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Response: The use of an interim final 
rule with comment period to implement 
these regulations was essential to 
ensure that hospitals could apply timely 
for reclassification for F Y 1992 and that 
the MGCRB can issue decisions on the 
applications by March 30,1991, as 
required by section 1886(d) (10) (C)(iii) (I) 
of the Act. The delay that would have 
been necessitated by a prior notice and 
comment period would have been 
contrary to the public interest because it 
would have diminished opportunities for 
hospitals to file timely applications for 
reclassification for FY 1992 and to 
receive the potential benefits of 
reclassification. Although we were 
unable to provide a public comment 
period before the effective date of the 
interim final rule, we did provide for a 
60-day public comment period in that 
rule. We are responding to the 48 public 
comments that we received in this final 
rule with comment period.

Comment: Publication of the interim 
final rule on September 8,1990 did not 
allow enough time for hospitals to file 
applications with the MGCRB by the 
November 0,1990 deadline. The MGCRB 
should have provided hospitals an 
additional 30 days to complete their 
applications.

Response: Because the interim final 
rule was published on September 6, we 
recognized the difficulty that hospitals 
would encounter in attempting to file 
complete applications by the then 
statutorily-mandated deadline of 
October 1 (see section 1886(d)(10)(C) (ii) 
of the Act). For this reason, we provided 
in the interim final nile for an extended 
deadline of November 8,1990 (60 days 
after the publication of the interim final 
rule) for completing an initial 
application that had been filed with the 
MGCRB by October 1. In order to 
qualify for this one-time only extension, 
we required hospitals to comply with 
the requirement in section 
1886(d) (10) (C) (ii) of the Act by filing 
initial applications with the MGCRB by 
October 1,1990 and then to complete 
them by November 6,1990. Congress 
also recognized the possible burden for 
hospitals in meeting the October 1,1990 
due date, and so included the provision 
in section 4002(h)(2)(A) of Public Law 
101-508 to extend the application 
deadline for Federal fiscal year 1992 
only until November 6,1990.

In response to the interim final rule, 
the MGCRB received over 1,000 
complete applications for geographic 
reclassification before the November 6, 
1990 deadline. We believe that the large 
volume of timely and complete 
applications clearly demonstrated that 
Medicare hospitals were afforded

2 a i6 1

sufficient time for filing applications 
with the MGCRB.

In addition, under section 
1886(d)(10)(C) (iii)(I) of the Act, the 
MGCRB is required to issue decisions on 
hospital applications no later than 180 
days after October 1, that is, by the 
following March 30. Congress 
established this time limit so that the 
effects of reclassification could be 
reflected in the new standardized 
amounts and wage index values that 
take effect on October 1 of each year for 
prospective payment hospitals. If the 
MGCRB generally permitted hospitals to 
extend the filing deadline beyond 
November 6, it would be unable to 
satisfy the 180-day requirement for 
issuing decisions. However, in 
compelling circumstances, the MGCRB 
has granted short extensions beyond 
November 0,1990 for completing an 
application to a hospital that met the 
November 6,1990 filing deadline, but 
whose application failed to contain all 
the necessary elements of a complete 
application. Also, as discussed in 
section V.B.6 of this preamble, we have 
revised § 412.256(c) to specify that the 
MGCRB may for good cause grant a 
hospital an extension beyond the 
deadline of October 1 (for applications 
for reclassification for FY 1993 and 
thereafter) to complete its application.
B. MGCRB Composition and Procedures

1. Composition of the MGCRB
Section 1886(d)(10) (B) (i) of the Act 

provides that the MGCRB shall be 
composed of five members appointed by 
the Secretary. Prior to the enactment of 
section 4002(h)(2)(B)(ii) of the Omnibus 
Budget Reconciliation Act of 1990 (Pub. 
L. 101-508) on November 5,1990, it 
further provided that two of the 
members shall be “representatives o f ’ 
prospective payment system hospitals 
located in rural areas. We interpreted 
this provision to mean that the two 
members should be representative of 
and, therefore, familiar with, the 
concerns of rural hospitals, rather than 
serve as members who are 
representatives of or are selected by 
rural hospitals. Prior to the enactment of 
Public Law 101-508, the Secretary was 
also to appoint one member of ProPAC 
and at least one member who is 
knowledgeable in analyzing inpatient 
hospital service costs. (Section 
4002(h)(2)(B) (ii) of Pub. L  101-508 later 
eliminated the requirement that one 
member be a member of ProPAC.) The 
provisions concerning the composition 
of the MGCRB are set forth in 42 CFR 
§ 412.246(a).

Under § 412.246(b), the term of office 
for MGCRB members is 3 years, except

that the Secretary may designate initial 
appointments for shorter terms to permit 
staggered terms of office. The Secretary 
will not appoint a member for more than 
two consecutive 3-year terms of office. 
The Secretary has the authority to 
terminate a member’s tenure prior to its 
full term.

The Secretary designated one member 
of the MGCRB as the chairman. The 
chairman coordinates and directs the 
administrative activities of the MGCRB.

Comment: HCFA has misinterpreted 
the law in providing that two MGCRB 
members be “representative” of, and 
therefore, familiar with, the concerns of 
rural hospitals rather than serve as 
members who are "representatives” of 
or are selected by rural hospitals. 
HCFA’s interpretation runs counter to 
the interests of rural hospitals and 
counter to the intent of the law. MGCRB 
members who are representatives of 
hospitals located in rural areas should 
be selected by rural hospitals with the 
assistance of the American Hospital 
Association, instead of HCFA, to ensure 
that rural hospitals are truly 
represented.

Response: Section 4002(h)(2)(B)(ii) of 
Public Law 101-508 substituted the word 
“representative” for the word 
“representatives” in section 
1886(d)(10)(B)(i) of the Act to affirm, as 
the Secretary stated in the September 6, 
1990 interim final rule, that rural 
hospital members of the MGCRB would 
represent rural hospital interests but 
would not be actual representatives of 
rural hospitals. A requirement that 
appointees be “representatives” of 
special interests would not only 
constitute an inappropriate constraint 
on the appointive power of the Secretary 
but would also be inconsistent with the 
undivided loyalty that an appointee 
owes to the public at large.

HCFA shares the concern about the 
safeguarding of rural hospital interests 
and believes such interests are being 
protected. Pursuant to section 
1886(d)(10)(B)(i) of the Act the Secretary 
has appointed two members who are 
representative of rural hospital interests. 
While we do not agree that rural 
hospitals or the American Hospital 
Association should have the authority to 
appoint members of the MGCRB, we 
will consider their recommendations for 
future MGCRB membership.

Comment: In contrast with members 
of the Provider Reimbursement Review 
Board (PRRB), MGCRB members may be 
terminated before their three-year term 
has expired, potentially compromising 
their effectiveness.

Response: There is precedent in the 
PRRB regulations for termination of a
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MGCRB member’s 3-year term. Section 
405.1845(b) of the regulations governing 
PRRB procedures states that "The 
Secretary shall have the authority to 
terminate a Board member’s term of 
office for good cause.” The Secretary 
has not invoked this authority to date. 
The Secretary needs to have similar 
termination authority over the MGCRB 
in case a member of the MGCRB fails to 
carry out his or her duties under the Act 
and regulations.
2. A Quorum

Under $ 412.248, a quorum is required 
for making MGCRB decisions. A 
majority of all MGCRB members 
currently seated, at least one of whom, if 
possible, represents the interests of rural 
hospitals, constitutes a quorum.

Under $ 412.448(b), in the event that 
four members are deciding a case, three 
votes are needed to change the 
hospital's classification. If less than a 
quorum is present for an oral hearing, 
the chairman, with the consent of the 
hospital, may designate less than a 
quorum to conduct the hearing. The 
member(s) in such cases submits a 
recommended decision for approval by 
a majority of the MGCRB members, 
including, if possible, a member who 
represents rural hospital interests.
3. Sources of MGCRB’s Authority

Under § 412.250(a), the MGCRB, in 
exercising the authority to consider 
applications under section 
1886(d)(10)(C) of the Act, complies with 
all the provisions of title XVm of the 
Act and regulations issued under that 
title (which include guidelines published 
in the Federal Register under section 
1886(d)(10)(D) of the Act) and HCFA 
Rulings issued under the authority of the 
Administrator. In addition, under 
§ 412.250(b), the MGCRB affords great 
weight to other interpretive rules, 
general statements of policy and rules of 
agency oiganization, procedure, or 
practice established by HCFA.
4. Right To Submit Application to 
MGCRB

Under § 412.252(a), an individual 
hospital under the Medicare prospective 
payment system has the right to submit 
an application to the MGCRB 
concerning its request for a change in 
geographic classification based on 
hospital-specific criteria.

Under § 412.252(b), all prospective 
payment hospitals within a county, but 
only as a group, have the right to submit 
a joint application to the MGCRB 
concerning their request for die 
redesignation of all hospitals in the 
county into a different geographic area 
based on county-specific criteria.

5. Proceedings Before the MGCRB
Under § 412.254(a), the MGCRB is to 

issue an on-the-record decision (that is, 
a decision based on a review of 
submitted written material without any 
oral presentations) in each case, unless 
under § 412.254(b) the MGCRB 
schedules an oral hearing on its own 
motion or if a hospital can show to the 
MGCRB’s satisfaction that a hearing is 
necessary.

Comment We received specific 
recommendations regarding the 
operating procedures of the MGCRB as 
follows:

The MGCRB should lay out the basic 
application process, complete with format 
and instructions.

HCFA's final rule should provide the 
names and phone numbers of all MGCRB 
staff contacts as well as instructions on how 
to obtain information on individual 
applications.

The MGCRB should revise its form letter to 
eliminate the arbitrary and incorrect 
statement that the application will be 
dismissed if all applicable information is not 
submitted with the application.

The MGCRB’s requirement that a hospital 
sign an affidavit to accompany its application 
is unnecessary and offensive.

Response: These comments concern 
internal MGCRB operating procedures 
and, as such, are governed by section 
1886(d)(10)(E)(i) of the Act, which states 
that “the Board shall have full power 
and authority to make rules and 
establish procedures, not inconsistent 
with the provisions of this title or 
regulations of the Secretary, which are 
necessary and appropriate. * * *” 
Therefore, these comments should be 
submitted directly to the MGCRB. 
Correspondence to the MGCRB should 
be addressed to the following 
individual: Mr. Steven R. Kirsh, Staff 
Director, MGCRB, Professional Building, 
suite 13, 6660 Security Boulevard, 
Baltimore, MD 21207. Phone: (301) 966- 
2038.

Comment: Each hospital should be 
provided with at least a 15-day notice as 
to the date and time its application is 
scheduled for review and consideration 
by the MGCRB. In addition, the 
regulations should be changed to grant 
hospitals the absolute right to an oral 
hearing.

Response: Since on-the-record review 
consists of examination of all written 
material and data submitted, no 
administrative purpose would be served 
by notifying a hospital of the date and 
time the review will take place. Also, 
such notification would prove to be a 
cumbersome task for the MGCRB, for 
example, in cases in which applications 
receive review by individual MGCRB 
members at different times.

The Act does not require the MGCRB 
to conduct oral hearings on hospital 
applications. If the MGCRB were 
compelled by regulation to hold oral 
hearings on all, or even a portion, of the 
applications it received from hospitals, 
it would be unable to issue decisions by 
the deadline of March 30. In addition, 
due process of law under the Fifth 
Amendment to the United States 
Constitution does not require oral 
hearings under these circumstances. As 
stated in the interim final rule, on-the- 
record decisions are entirely appropriate 
given the tight statutory timeframes for 
issuing decisions and the types of issues 
to be decided by the MGCRB. However, 
§ 412.254 provides that the MGCRB may 
hold an oral hearing on its own motion 
or if a hospital demonstrates to the 
MGCRB’s satisfaction that an oral 
hearing is necessary. Thus, a hospital 
may request an oral hearing and 
articulate in the request why an oral 
hearing may be necessary in a particular 
case.
6. Timing and Content of Application

A prospective payment system 
hospital may obtain a change in 
geographic classification on a 
prospective basis only. Under 
§ 412.274(b)(1), a hospital may request 
the MGCRB to change its classification 
effective with the beginning of the 
second Federal fiscal year following the 
year in which the request is filed. 
(However, under § 412.274(b)(2), if a 
complete application is filed on October 
1, the reclassification is effective the 
following October 1.) For example, a 
hospital desiring a reclassification for 
Federal fiscal year 1993 (October 1,1992 
through September 30,1993) must file its 
written application no later than 
October 1,1991. The MGCRB will 
dismiss a hospital’s request for 
reclassification for Federal fiscal year 
1993 that is filed after October 1,1991.

Although applications may be 
submitted to the MGCRB as late as 
October 1, there is no guarantee that the 
MGCRB will find that an initial 
application contains the necessary 
elements of a complete application. 
Therefore, it is incumbent upon 
hospitals to submit their applications as 
early as possible so that the MGCRB 
may identify incomplete applications 
and allow hospitals to complete them 
prior to the October 1 deadline.

Under § 412.256(c)(1), the MGCRB has 
15 days from the receipt of a hospital’s 
application to review it and decide 
whether it is complete. The MGCRB 
notifies the hospital within that 
timeframe if the application is 
incomplete and advises the hospital thai
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it has until October 1 to complete the 
application. If a hospital submits its 
application by September 1, this should 
give the hospital 15 days or more to 
complete the application in accordance 
with the necessary criteria. A hospital 
submitting an incomplete application 
between September 2 and October 1 
runs the risk of filing an incomplete 
application and not having enough time 
to complete the application by the filing 
deadline of October 1.

Under S 412.256(c)(2) in the interim 
final rule, the MGCRB dismisses an 
application that is not complete by the 
filing deadline. Dismissals are based on 
a hospital’s failure to submit timely an 
application that contains all the 
necessary elements of a complete 
application, as explained below in this 
section. The MGCRB will not dismiss an 
application when the hospital has timely 
submitted all necessary elements of an 
application, but the data submitted do 
not support the hospital’s request for 
reclassification. (As discussed below in 
a response to a comment, this final rule 
with comment period revises 
§ 412.256(c) to specify that the MGCRB 
may for good cause grant a hospital an 
extension beyond the filing deadline to 
complete its application.)

A decision by the MGCRB dismissing 
a hospital’s application as being 
incomplete or filed untimely will be 
mailed to the hospital and to HCFA. The 
dismissal order will contain the reasons 
for the action taken by the MGCRB. 
Under § 412.256(d)(1), the hospital may 
request that the Administrator review 
the dismissal within 15 days of the date 
of the notice of dismissal. Under 
§ 412.256(d)(2), within 20 days of receipt 
of the hospital’s appeal request, the 
Administrator may affirm the dismissal 
or reverse the dismissal and remand the 
case to the MGCRB to determine 
whether reclassification would be 
appropriate.

Under § 412.256(b)(2), the hospital, or 
all the hospitals in a county, must 
identify the guidelines under which 
reclassification is requested. As 
required by § 412.256(b)(3), the 
application must also contain sufficient 
documentation for the MGCRB to 
evaluate whether the criteria for 
reclassification are met. Under 
§ 412.256(b)(3), the filing date of the 
application is the date the application is 
received by the MGCRB. Under 
§ 412.256(a)(2), complete applications 
must be received by October 1 
preceding the Federal fiscal year for 
which reclassification is requested. 
Applications must be mailed to the 
following address: Medicare Geographic 
Classification Review Board,

Professional Bldg., suite 13, 6660 
Security Blvd., Baltimore, MD 21207.

Because the interim final rule with 
comment period was published so close 
to October 1,1980, we recognized that 
many hospitals seeking reclassification 
for Federal fiscal year 1992 would be 
unable to submit complete applications 
to the MGCRB by October 1,1990. 
Therefore, for the first application 
period only, we extended the deadline 
for completing applications to the 
MGCRB. We required that hospitals 
submit as complete an application as 
possible by October 1,1990. However, if 
a hospital filed an application by that 
date, the MGCRB would consider 
additional information necessary to 
complete the application if the 
information was received by the 
MGCRB no later than 5:00 p.m. on 
November 6,1990. (Section 4002(h)(2)(A) 
of Public Law 101-508 subsequently 
ratified this later deadline.) All other 
procedures connected with the 
applications process remain applicable.

Under § 412.256(a)(1), the MGCRB 
does not accept a facsimile (FAX) copy 
of an application or any additional 
material from the hospital or group of 
hospitals or from HCFA for any purpose 
related to filing or completing an 
application.

In the preamble of the interim final 
rule with comment period, we specified 
at 55 FR 36757 the elements that are 
necessary for a complete application:

a. Information required of individual 
hospitals

• Name of hospital.
• Address of hospital.
• Name and signature of responsible 

hospital official.
• County in which hospital is located.
• Demonstration of status as a rural 

referral center or sole community 
hospital status, if applying on the basis 
of access.

• Fiscal year for which the hospital is 
applying for redesignation.

• Names of all adjacent MSAs or 
NECMAs (or nearest MSA or NECMA if 
the applicant is a rural referral center or 
sole community hospital applying on the 
basis of access).

• Medicare provider numbers.
• Narrative explaining reason for 

requesting reclassification that must 
include:
—Which criteria in the guidelines 

constitute the basis of the hospital’s 
application, that is, under which 
provisions in the regulations the 
hospital is applying; and 

—An explanation of how the hospital 
meets the relevant criteria.
• Data from approved sources (as 

also described in the criteria contained

in § 412.230) to support the hospital’s 
application.

b. Information Required for Joint 
Application From All Hospitals in a 
County Seeking Redesignation

• Names, addresses, county, and 
provider numbers of all hospitals.

• Names and signatures of 
responsible officials of all hospitals.

• Federal fiscal year for which 
hospitals are applying

• Narrative explaining reason for 
requesting reclassification must include: 
—Which criteria in the guidelines

constitute the basis for the hospitals’ 
application, that is, under which 
provisions in the regulations the 
hospitals are applying; and 

—An explanation of how the hospitals 
meet the relevant criteria.
• Data (from approved sources as 

also described in § 412.232(d)) to 
support the hospitals’ application.

Comment: The definition of a 
complete application needs clarification.

Response: The interim final rule 
describes in great detail the elements 
necessary for a hospital to submit a 
complete application with the MGCRB. 
(See the September 6,1990 interim file 
rule at 55 FR 36757, section III.A.6., and 
§§ 412.230 through 412.234.) Since the 
MGCRB received over 1,000 complete 
applications, and we received only one 
written comment questioning the 
definition, we believe that the criteria 
for a complete application included in 
the interim final ride provide hospitals 
with sufficient information to prepare 
their applications for geographic 
reclassification.

Comment: With regard to future 
applications submitted to the MGCRB, 
there may be a timing problem in that 
the interim final rule requires 
applications to be submitted by 
September 1, so that they may be 
perfected by October 1. Since final wage 
data are not available prior to 
September 1, it would be impossible for 
applications to be submitted by that 
date.

Response: The interim final rule does 
not require that applications be 
submitted by September 1. We have 
merely recommended that applications 
be submitted as early as possible, so 
that an incomplete application 
submitted prior to October 1 may be 
completed before the deadline 
prescribed in § 412.256(a)(2). Section 
§ 412.256(c)(2) of the September 6,1990 
interim final rule also specified that the 
MGCRB would dismiss an application 
that was not complete by the statutory 
deadline ot October 1. However, in this 
final rule with comment period, we are 
revising § 412.256 (c)(1) and (c)(2) to
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specify that die MGCRB may dismiss an 
application which is not complete by 
October 1 and that at the request of die 
hospital, die MGCRB may for good 
cause extend the deadline of October 1 
for filing a complete application if an 
application has been submitted to the 
MGCRB by October 1.

We note that the appropriate wage 
data used for reclassification requests 
are available before September 1. 
Although the final wage index values 
are not published each year until 
September 1 as part of die final 
prospective payment rule, the wage 
survey data necessary to apply for 
reclassification for wage index purposes 
(see the wage comparison example at 
section V.B.5 of this preamble) is 
available from HCFA before that time. 
The survey data, rather than the wage 
index values, are used in determining 
whether a hospital qualifies for a wage 
index reclassification. Thus, there is 
nothing to preclude the hospital from 
filing an application prior to the 
September 1 final rule based on the 
latest hospital wage data available from 
HCFA. Except in those areas which 
require wage data corrections, the same 
wage data would be used to construct 
both die proposed wage index published 
in May and the final wage index 
published in September. (Regardless of 
when the application is filed, we 
anticipate that the MGCRB will base its 
decision on the best wage survey data 
available from HCFA as of the date the 
MGCRB makes its decision. We plan to 
furnish the MGCRB with information 
regarding wage data corrections on a 
routine basis so that these corrections 
can be taken into account.)

Comment: The official filing date for 
an application submitted with the 
MGCRB should be the postmark date 
rather than the date the application is 
received by the MGCRB, as required by 
§ 412.256(a)(3) of the interim final rule.

Response: We believe that adopting 
the date of receipt of an application 
rather than the postmark date on the 
application as die applicable filing date 
is a reasonable, acceptable legal 
practice. This position is consistent with 
the regulations concerning the filing 
requirements for PRRB hearings. 
Additionally, courts require documents 
to be “in hand" to be considered filed. 
We suggest that applications be 
submitted by certified mail, return 
receipt requested, so that there will be 
no question of when an application is 
received by the MGCRB.

Comment Section 412.256(d) of the 
interim final rule addresses the 
Administrator’s authority to review the 
MGCRB’s dismissal of an application. 
When the Administrator reverses the

dismissal and remands the case to die 
MGCRB, what is the timeframe for the 
MGCRB* 8 decision?

Response: The MGCRB is still 
obligated to issue a decision on remand 
by March 30 in accordance with the 
deadline contained in section 
1886{d)(10){C)(iii)(I3 of the Act. Section 
412.256(c)(1) requires that the MGCRB 
notify a hospital that its application has 
been dismissed within 15 days of the 
filing date, and the hospital then has 15 
days to appeal the dismissal to the 
Administrator {§ 412.256(d)(1)). If the 
Administrator reverses the dismissal, 
the case is remanded to the MGCRB 
within 20 days to determine whether 
reclassification is appropriate 
(§ 412.256(d)(2)). Therefore, the MGCRB 
should have sufficient time to issue a 
decision by March 30.

7. Party or Parties to MGCRB Proceeding
Under § 412.258(a), the party or 

parties to the MGCRB proceeding are 
the hospital requesting a change in 
geographic classification or group of 
hospitals requesting reclassification to 
an urban or rural area. Although not a 
party under § 412.258(b), HCFA reviews 
all applications and may offer comments 
and recommendations on selected 
applications, if appropriate, within 30 
days of receipt of notification from the 
MGCRB that a complete application has 
been received. Under § 412.258(c), a 
hospital has 15 days from the date of 
receipt of HCFA’s comments to submit 
written comments to the MGCRB, with a 
copy to HCFA, for the purpose of 
responding to HCFA’s comments.

Therefore, when a hospital submits its 
application to the MGCRB for 
consideration, the hospital also sends an 
informational copy of the application 
and any accompanying evidence to 
HCFA in care of the Office of Payment 
Policy at the following address: Office of 
Payment Policy, Division of Hospital 
Payment Policy, Room 1-H -l, East Low 
Rise Building, 6325 Security Blvd., 
Baltimore, MD 21207. Re: MGCRB 
Applications.

Comment There is no statutory basis 
for HCFA to participate in the MGCRB 
process.

Response: As stated in the interim 
final rule, HCFA is not a party before 
the MGCRB. However, HCFA is the 
Federal agency responsible for 
administration of the prospective 
payment system, including the 
establishment of geographic criteria for 
hospital classification and 
reclassification and the standardized 
amounts and wage index values. As 
such, it is important that HCFA be given 
an opportunity to provide the MGCRB 
with technical information regarding

geographical classification, and to 
comment on individual applications 
when HCFA deems it necessary. HCFA 
does not have an adversarial role in the 
MGCRB proceedings. Instead, its 
interests are in seeing that the MGCRB 
issues correct and fully-informed 
decisions on applications for geographic 
reclassification. The MGCRB is not 
bound to adopt HCFA’s case-by-case 
comments or recommendations in its 
decisions. Moreover, a hospital has the 
opportunity to review and address 
HCFA’s comments on its application 
prior to the issuance of the MGCRB’s 
decision.

8. Establishment of Time and Place of an 
Oral Hearing by the MGCRB

Under § 412.260, if the MGCRB 
decides that an oral hearing is 
necessary, it sets the time and place for 
the hearing and notifies the hospital or 
group of hospitals in writing, with a 
copy to HCFA, not less than 10 days 
before the scheduled time. Either on its 
own motion or for good cause shown by 
the hospital or group of hospitals, the 
MGCRB may, as appropriate, 
reschedule, adjourn, postpone, or 
reconvene the hearing, provided that 
reasonable written notice is given to the 
hospital (or group of hospitals), with a 
copy to HCFA.
9. Disqualification of MGCRB Members

Section 412.262 concerns the 
disqualification of MGCRB members. A 
MGCRB member may not participate in 
a decision in a case in which he or she is 
prejudiced or partial with respect to a 
requesting hospital or has any interest in 
the matter pending before the MGCRB.
If the hospital believes that an MGCRB 
member is prejudiced or partial and, 
therefore, should not participate in the 
decision, the hospital states its objection 
in writing to the MGCRB. HCFA may 
also submit such a suggestion to the 
MGCRB.

The MGCRB member considers the 
objection and, at his or her discretion, 
either proceeds in the conduct of the 
case or withdraws. If the MGCRB 
member does not withdraw, the hospital 
may petition the MGCRB for withdrawal 
of the member. At the earliest 
opportunity and before the 
reclassification decision is made, the 
MGCRB rules on this issue.

10. Evidence

Under § 412.264 (a) and (b), the parties 
may submit evidence during the course 
of an MGCRB proceeding, including 
evidence that is generally inadmissible 
under the rules of evidence applicable to 
court procedures. Under § 412.264(d), the



Federal Register / Vol. 50, No. 107 / Tuesday, June 4, 1991 / Rules and Regulations
CO»

MGCRB rules upon the admissibility of 
evidence and comments and excludes 
irrelevant, immaterial, or unduly 
repetitious evidence and comments.
11. Ex Parte Communications

Under § 412.264(c)(1), the members of 
the MGCRB and its staff may not 
consult or be consulted by an individual 
representing the interests of an 
applicant hospital or by any other 
individual on any matter at issue before 
the MGCRB without notice to the 
hospital or HCFA. If such 
communication occurs, the MGCRB 
discloses it to the hospital or HCFA, as 
appropriate, and makes it part of the 
record after the hospital or HCFA has 
had an opportunity to comment MGCRB 
members and staff may not consider any 
information outside the record about 
matters concerning a hospital’s 
application for reclassification.

Under § 412.264(c)(2), the prohibition 
of ex parte communications does not 
apply to the following: communications 
among MGCRB members and staff; 
communications concerning the 
MGCRB’s administrative functions or 
procedures; requests from the MGCRB 
to a party or HCFA for a document; and 
material that the MGCRB includes in the 
record after notice and an opportunity to 
comment.

Comment In view of HCFA’s role as 
technical advisor to the MGCRB, HCFA 
should be prohibited from engaging in 
ex parte communications. The same 
prohibition should apply to HCFA 
engaging in ex parte communications 
with the Administrator with regard to 
appeals.

Response: We believe that the 
existing regulations concerning MGCRB 
procedures provide adequate safeguards 
against ex parte communications. Under 
§ 412.258(b), HCFA may provide written 
comments and recommendations to the 
MGCRB on a case-by-case basis, and it 
must provide simultaneously copies of 
any such communications to the 
hospital. Moreover, under § 412.264(c), if 
an ex parte communication occurs 
between MGCRB staff and HCFA, the 
MGCRB will disclose the 
communication to the hospital and make 
it part of die record after die hospital 
has had an opportunity to comment.

We agree that die restrictions on ex 
parte communications similar to those 
provided in § 412.264(c) should also 
apply to communications between 
HCFA policymaking components and 
the Administrator, when a case is 
reviewed by the Administrator. 
Accordingly, we have added new 
§§ 412.278 (c)(3) and (e) to address this 
issue. (Similar to the provisions in 
§ 412.264(c)(2)(i), these restrictions do

not apply to communications between 
the Administrator and staff of the Office 
of the Attorney Advisor, which assists 
the Administrator in the review of PRRB 
and MGCRB decisions (55 FR 32149).)

When a hospital appeals a decision of 
the MGCRB, § 412.278(b) requires that 
the hospital and HCFA submit all 
comments and recommendations to the 
Administrator in writing and that the 
hospital or HCFA be given an 
opportunity to respond in writing to any 
comments or recommendations. When 
the Administrator undertakes 
discretionary review of a MGCRB 
decision, new § 412.278(c)(2) requires 
that the Administrator promptly notify 
the hospital that he or she has decided 
to review the MGCRB decision. The 
notice of review to the hospital indicates 
the particular issues to be considered, 
and includes copies of any comments 
submitted to the Administrator by 
HCFA staff concerning the MGCRB 
decision. New § 412.278(c)(3) specifies 
that the hospital has 15 days to submit 
to the Administrator a written response 
to the notice of review. New § 412.278(e) 
provides additional communication 
safeguards by specifying that all 
communications between HCFA staff 
and the Administrator concerning the 
Administrator’8 review of an MGCRB 
decision must be in writing, with copies 
furnished to the hospital. The 
communication procedures set forth in 
§ 412.278(e) apply both to the 
Administrator’s discretionary review of 
an MGCRB decision and to the 
Administrator’s review at a hospital’s 
request. The above provisions have 
been included to reduce hospital 
concerns about ex parte 
communications in the MGCRB and 
Administrator review processes.
12. Requests for Information or Data

Section 412.266 concerns requests for 
information and data. A hospital may 
request from HCFA wage data 
information necessary for a complete 
application. If the information is 
requested by September 1 (or by 
October 1,1990 for applications for 
reclassification to be effective for 
Federal fiscal year 1992), HCFA 
provides the information to the hospital 
within 15 days in order for the hospital 
to complete its application by October 1. 
The request for this information from 
HCFA should be made to the following 
address: Office of Payment Policy, 
Division of Hospital Payment Policy, 
Room 1-H -l, East Low Rise Building, 
6325 Security Blvd., Baltimore, MD 
21207. Re: Request for HCFA Wage 
Data.

If HCFA does not respond timely to 
the request for wage data necessary for
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the hospital to file a complete 
application timely, the hospital should 
file its application; provide a copy of the 
prior request to HCFA for data; and 
request the necessary information 
through the MGCRB. That request must 
accompany the application to the 
MGCRB. If the MGCRB grants the 
request, HCFA must respond within 15 
days of the MGCRB’s ruling.

13. Subpoenas

Section 412.268 sets forth rules 
concerning use of subpoenas by the 
MGCRB. When reasonably necessary 
for the full presentation of a case, and 
only after a predecision request for 
information or data has failed to 
produce the necessary evidence, the 
MGCRB may, either upon its own 
motion or upon the request of the 
hospital, issue subpoenas for the 
attendance and testimony of witnesses 
(for an oral hearing) or for the 
production of books, records, 
correspondence, papers, or other 
documents that are relevant and 
material to any matter in issue. A party 
that desires the issuance of a subpoena 
files with the MGCRB a written request 
prior to the decision. The request must 
designate which witnesses or 
documents are to be produced, and 
describe the addresses or locations with 
sufficient particularity to permit these 
witnesses or documents to be found.
The request for a subpoena must state 
the pertinent facts that the party expects 
to establish by the requested witnesses 
or documetns and whether these facts 
could be established by other evidence 
without the use of a subpoena. 
Subpoenas are issued as provided in 
section 205(d) of the Act.

14. Witnesses

Under § 412.270, witnesses at an oral 
hearing testify under oath or affirmation, 
unless excused by the MGCRB for 
cause. The MGCRB may examine the 
witnesses and also allow the hospital or 
its representative to examine any 
witnesses called. In addition, the 
hospital may cross-examine any 
witnesses who are called to testify.

15. Record of Proceedings Before the 
MGCRB

Under § 412.272, a complete record of 
the proceedings before the MGCRB is 
made in all cases. Hie record is not 
closed until a decision has been issued 
by the MGCRB. A transcription of an 
oral hearing is made at a party’s request, 
at the expense of that party.
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16. MGCRB Decision and Notice
Under § 412.276, the MGCRB issues a 

written decision within 180 days after 
the first day of the Federal fiscal year 
preceding the Federal fiscal year for 
which a hospital has filed a complete 
application for reclassification. The 
decision is based on the evidence of 
record, including the hospital’s 
application and other evidence obtained 
or received by the MGCRB. A MGCRB 
decision changing a hospital’s 
classification is effective for one year, 
effective for discharges occurring on or 
after the first day of the Federal fiscal 
year following the MGCRB decision, and 
expiring with discharges occurring on 
the last day of that same Federal fiscal 
year.

A copy of the decision is mailed to the 
hospital and to HCFA. The MGCRB 
notifies the hospital or group of 
hospitals that it has 15 days from the 
date of the decision to request the 
Administrator to review the decision. 
The decision of the MGCRB is final and 
binding on the hospital and HCFA, 
unless it is reviewed by the 
Administrator in accordance with 
§ 412.278.

Comment: Hospital redesignations 
should be granted for more than one 
year because of the difficulty of 
engaging in long-term financial planning.

Response: Section 1886(d) (10)(C) (i) of 
the Act specifies that the MGCRB’s 
determination regarding a hospital’s 
application for geographic 
reclassification be for a period of a 
fiscal year. Accordingly, the prescribed 
term of an MGCRB decision is one year. 
As provided under § 412.274(c), 
however, the MGCRB may determine 
that the facts supporting the decision 
will remain essentially unchanged 
through the end of the fiscal year 
following that for which application is 
made. In this case, the MGCRB may 
provide for either a one-year automatic 
renewal of its decision or an 
abbreviated application and decision 
process for renewal under § 412.274(c).

If the Board decides that it is possible 
the supporting data will vary to the 
point that a hospital would not qualify 
for reclassification in subsequent years, 
it would be inappropriate for the Board’s 
decision to be for a longer term than one 
year. In this regard, we note that the 
results of the comparison between the 
hospital’s cost per case and the 
standardized amount will change 
annually based on the more recent cost 
report data and updated standardized 
amounts. Beginning in F Y 1994, the wage 
comparison results will also change 
annually since the wage data will be 
updated annually.

Comment* Although the fiscal 
intermediary isi not involved in the 
MGCRB proceedings, HCFA should 
establish a procedure for notifying the 
intermediary of a hospital’s successful 
application for reclassification.

Response: We agree that fiscal 
intermediaries must be informed 
regarding hospital reclassifications and 
are now developing procedures to do so 
on a routine basis. We will notify 
intermediaries of all hospital 
reclassifications before the beginning of 
the Federal fiscal year in which the 
redesignations take effect, and provide 
the necessary instructions for updating 
the provider-specific files to reflect the 
redesignations. In addition, the new 
wage index value applicable to a 
reclassified hospital will be 
incorporated into the PRICER program 
used to determine the amount of a 
hospital’s prospective payment.

Comment: If the MGCRB fails to issue 
a decision by the required deadline of 
March 30, a hospital’s request for 
redesignation should be automatically 
approved.

Response: Under section 
1886(d)(10)(C)(iii)(I) of the Act, the 
MGCRB must issue all decisions on 
hospital requests for reclassification by 
March 30. The Board fully understands 
its statutory duty and will endeavor to 
issue decisions by this deadline for all 
timely and complete applications filed 
by hospitals. The statute does not 
provide any basis for the automatic 
approval of a hospital’s request for 
redesignation.

At the same time, we recognize that in 
its first year of operation, the MGCRB 
has been inundated with applications 
for reclassification and, as a result, it is 
possible that the MGCRB may not be 
able to issue decisions on every 
application by March 30. If this occurs, 
we will base the FY 1992 proposed wage 
index and budget neutrality adjustment 
on the cases that have been decided by 
March 30. However, we anticipate that 
all decisions will be made and the 
administrative review process 
completed in time for all decisions to be 
reflected in the final rule setting forth 
the FY 1992 prospective payment rates 
for Medicare inpatient hospital services.

Comment: Several of the timeframes 
set forth in the interim final rule are not 
fair to hospitals. In particular, the 
requirement under § 412.276(a) that a 
hospital must request Administrator 
review of a Board decision within 15 
days after the MGCRB issues its 
decision is unduly burdensome and 
should be changed to “within 15 days of 
receipt of the MGCRB’s decision,"

Response: Time is of the essence 
throughout the MGCRB decision-making

and appeals process. Under section 
1886(d)(10)(C)(iii)(I) of the Act, the 
MGCRB must issue its decisions no later 
than 180 days after October 1, and the 
Administrator must issue a decision 
within 90 days of the date of an appeal. 
Congress specified these very tight 
timeframes in order to ensure that the 
effects of reclassifications could be 
reflected in the new standardized 
amounts and wage index values for 
prospective payment hospitals that go 
into effect on October 1 of each year.
We urge hospitals to both familiarize 
themselves with, and adhere to, the 
necessarily tight timeframes for 
application and appeal. Relaxation of 
these requirements would jeopardize the 
ability of the MGCRB and the 
Administrator to meet their statutory 
decision-making deadlines.

17. Administrator’s review
Under section 1886(d)(10)(C)(iii)(II) of 

the Act, the Secretary has die authority 
to review decisions by the MGCRB 
regarding geographic reclassification or 
redesignation. The Secretary has 
delegated this authority to the HCFA 
Administrator who has redelegated it to 
the Deputy Administrator. Thus, the 
Deputy Administrator’s review is the 
final Department review of MGCRB 
decisions. (For the sake of simplicity, the 
final Department review of MGCRB 
decisions which is conducted by the 
Deputy Administrator is referred to 
hereafter in this preamble and in 
§ 412.278 as “Administrator’s review’’.)

Prior to the enactment of Public Law 
101-508, section 1886(d) (10) of the Act 
did not specifically address HCFA’s 
authority to review and MGCRB 
decision at the discretion of the 
Administrator or the Secretary. 
Accordingly, in the interim final rule, the 
Secretary delegated to the MGCRB the 
authority to issue final decisions on 
applications for geographic 
reclassification, unless the MGCRB’s 
decision is appealed to the 
Administrator by a hospital. However, 
we asserted that nothing in this 
delegation to the MGCRB prejudiced the 
Secretary’s authority to amend the 
delegation at some future date and to 
delegate the authority to review all 
MGCRB decisions to the Administrator 
of HCFA or elsewhere.

Subsequently, as noted in section IV 
of this preamble, section 
4002(h)(2)(B) (iv) of Public Law 101-508 
amended section 1886(d)(10)(C)(iii)(II) of 
the Act by deleting the first two 
sentences, which read:

A decision of the Board [MGCRB] shall be 
final unless the unsuccessful applicant 
appeals such decision to the Secretary by not
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later than 15 days after the Board renders its 
decision. The Secretary in considering the 
appeal of an applicant shall receive no new 
evidence but shall consider the record as a 
whole as such record appeared before the 
Board.

Section 4002(h) (2) (B)(iv) of Public Law 
101-508 further amended section 
1886(d)(10)(C)(iii)(II) of the Act to 
require that the appeal of MGCRB 
decisions be subject to section 557(b) of 
the Administrative Procedure A ct 
Section 557(b) of the Administrative 
Procedure Act specifies that:

“ * * * When the * * * [MGCRB] makes 
an initial decision, that decision then 
becomes the decision of the agency without 
further proceedings unless there is an appeal 
to, or review on motion of, the agency within 
time provided by rule. On appeal from or 
review of the initial decision, the agency has 
all the powers which it would have in making 
the initial decision except as it may limit the 
issues on notice or by rule * * * ”

In response to the provisions of Public 
Law 101-508, we have revised § 412.278 
to incorporate procedures for 
discretionary review by the 
Administrator. For these instances in 
which the Administrator decides to 
review MGCRB decisions, the process is 
as follows:

• Under § 412.278(c)(1), the 
Administrator has the discretion to 
review any final decision of the 
MGCRB.

• Section 412.278(c)(2) specifies that if 
the Administrator decides to review the 
decision, the Office of the Attorney 
Adviser (OAA) will promptly send a 
notice of review to the hospital and to 
HCFA and will indicate the particular 
issues to be considered. The notice will 
include copies of any comments 
submitted to the Administrator by 
HCFA staff concerning the MGCRB’s 
decision.

• Under § 412.278(c)(3), the hospital 
has 15 days from receipt of this notice to 
submit its comments to the 
Administrator, with a copy to HCFA.

• Section 412.278(d) sets forth the 
criteria for discretionary review by the 
Administrator. In deciding whether to 
review an MGCRB decision, die 
Administrator will normally consider 
whether it appears that:
—The MGCRB made an erroneous 

interpretation of law, regulation or 
HCFA Ruling;

—The MGCRB’s decision is not 
supported by substantial evidence;

—The case presents a significant policy 
issue based in law or regulation, and 
review may be needed to clarify a 
provision in law or regulation;

—The MGCRB’s decision requires 
clarification, amplification or an 
alternative legal basis; or

—The MGCRB has incorrectly extended
its authority beyond that provided by
law, regulation or HCFA Ruling.
• For cases reviewed at his or her 

discretion, the Administrator must issue 
a decision in writing within 105 days of 
the MGCRB decision. The statute does 
not prescribe a period for the 
Administrator to issue decisions on 
cases reviewed at his or her discretion. 
However, we are requiring that the 
Administrator’s decision be issued 
within 105 days of the MGCRB decision 
to ensure that these cases are decided 
within a time period consistent with 
those decided on appeal, that is, the 15 
days in which the hospital may appeal 
the MGCRB’s decision to the 
Administrator plus the 90-day review 
period.

Public Law 101-508 did not 
necessitate changes in the procedures 
set forth in the interim final rule (under 
§ 412.278) for appeals at the request of 
hospitals. As noted in section IV of this 
preamble, the Conference Committee 
Report accompanying Public Law 101- 
508 directed that the Secretary retain the 
requirement that a hospital must appeal 
an MGCRB decision to the Secretary 
within 15 days of the decision. (H.R.
Rep. No. 964,101st Cong. 2nd Sess. 715 
(1990).) In addition, we have retained in 
this rule the provision in § 412.278(c) 
prohibiting the consideration of new 
evidence by the Administrator in 
reviewing an MGCRB decision. The 
prohibition on new evidence (which is 
redesignated in this final rule with 
comment period to § 412.278(f)(1)) is 
necessary because the Administrator 
must issue a decision within 90 days 
from the date of the hospital's appeal 
request or, in cases decided pursuant to 
discretionary review authority, within 
105 days from the date of the MGCRB 
decision. If the Administrator were 
permitted to consider new evidence on 
appeal, it is unlikely that he or she 
would be able to satisfy these 
requirements. As stated above in a 
response to comment, these tight 
timeframes are needed in order to 
permit the effects of reclassifications to 
be reflected in the new standardized 
amounts and wage index values for 
prospective payment hospitals that go 
into effect on October 1. In addition, the 
regulations already specify in great 
detail what documentation is necessary 
to support a request for reclassification. 
That documentation should all be 
included with the original application.

However, as detailed below, we have 
redesignated portions of 8 412.278 to 
accommodate the addition of the new 
provisions regarding discretionary 
review by the Administrator. We have 
also revised former § 412.278(c)(3) to

provide at § 412.278(f)(2)(i) that the 
Administrator must "issue” a decision 
within 90 days of a hospital’s request for 
review, rather than "furnish” the 
decision to the hospital within 90 days.

Under § 412.278(a), if a hospital is 
dissatisfied with the MGCRB’s decision 
regarding its geographic classification, 
the hospital may request the 
Administrator to review the decision. In 
addition, a hospital may request that the 
Administrator review the dismissal of 
its application by the MGCRB. In 
conjunction with considering the request 
for review, the Administrator may also 
review rulings made by the MGCRB 
regarding admissibility of evidence, and 
if the Administrator decides that an 
MGCRB evidentiary ruling is erroneous, 
the Administrator has the authority to 
consider the previously excluded 
evidence or exclude (or assign a 
different probative value to) previously 
considered evidence.

Under § 412.278(b)(1), "the hospital’s 
request for review must be in writing 
and sent to the Administrator, in care of 
the Office of the Attorney Advisor, as 
follows: Office of the Attorney Advisor, 
Room 669, East High Rise Building, 6325 
Security Blvd., Baltimore, MD 21207. Re: 
Appeal of MGCRB Decision.

The request must be received by the 
Administrator within 15 days after the 
date of the MGCRB’s decision. A 
request for Administrator review filed 
by facsimile or other electronic means 
will not be accepted. The hospital must 
also mail a copy of the request for 
Administrator review to HCFA’s Office 
of Payment Policy at the following 
address: Office of Payment Policy, 
Division of Hospital Payment Policy, 
Room 1-H -l, East Low Rise Building, 
6325 Security Blvd., Baltimore, MD 
21207. Re: Appeal of MGCRB Decision.

Under § 412.278(b)(2), the request for 
review may contain proposed findings of 
fact and conclusions of law, 
disagreements with the MGCRB’s 
decision, and supporting reasons 
therefore.

Under § 412.278(b)(3), within 15 days 
of receipt of the hospital’s request for 
review, HCFA may submit to the 
Administrator, with a copy to the 
hospital, written comments concerning 
the hospital’s request Section 
412.278(b)(4) allows the hospital 10 days 
from receipt of HCFA’s comments to 
submit a response to the Administrator. 
As noted above in a response to 
comment new § 412.278(e) provides for 
additional communication safeguards 
applicable to the Administrator’s review 
of an MGCRB decision both at a 
hospital’s request or at his or her 
discretion.
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Under 412.278(f), the Administrator 
may not consider any new evidence and 
is to issue a decision based only upon 
the record as it appeared before the 
MGCRB. The Administrator's decision is 
issued in writing to the party with a 
copy to HCFA not later than 90 days 
following receipt of the hospital's 
request for review or not later than 105 
days following the MGCRB’s decision 
for cases reviewed at the discretion of 
the Administrator. The Administrator's 
decision is final and is not subject to 
judicial review.

Comment: According to § 412.278(c) of 
the interim final rule, the 
Administrator’s review of an MGCRB 
decision is to be based only upon the 
record as it appeared before the 
MGCRB. This requirement precludes a 
hospital from giving reasons why it 
believes the MGCRB decision is 
incorrect.

Response: Although the Administrator 
is constrained from considering any new 
evidence in reviewing the MGCRB 
decision, a hospital’s request for review 
may contain proposed findings of fact 
and conclusions of law, as well as other 
supporting reasons for disagreement 
with the MGCRB decision. Both the 
preamble to the interim final rule (55 FR 
38759) and § 412.278(b)(2) of the 
regulations discuss the permitted 
contents of a hospital's review request
18. Representation

The rules concerning representation 
are set forth in 5 412.280. A hospital may 
be represented by legal counsel or any 
other person appointed to act as its 
representative with regard to any 
application filed by a hospital, which is 
under consideration by the MGCRB or 
the Administrator.

A representative appointed by the 
hospital may accept or give on behalf of 
its client any request or notice relative 
to any application before the MGCRB or 
the Administrator. A representative is 
entitled to present evidence and 
allegations as to facts and law regarding 
a hospital application to the same extent 
as the party he or she represents. Notice 
of any action or decision sent to the 
representative of a party has the same 
effect as if it had been sent to the party 
itself.

B. Criteria and Conditions for 
Geographic Reclassification

As required by section 1886(d)(10)(D) 
of the Act, the September 6,1990 interim 
final rule with comment period set forth 
guidelines to be used by the MGCRB in 
making its decisions on requests for 
geographic reclassification. Guidelines 
concerning the criteria and conditions 
for hospital redesignation are located in

§ § 412.230 through 412.236. The purpose 
of these criteria is to provide direction, 
to both the MGCRB and those hospitals 
seeking geographic reclassification, with 
respect to the situations that merit an 
exception to the rules governing the 
geographic classification of hospitals for 
purposes of payment under the 
Medicare prospective payment system.

Section 1886(d)(10)(D) of the Act 
specifies that the criteria address the 
following:

• The comparison of wages, taking 
into account occupational mix, in the 
area in which the hospital is classified 
and the area in which the hospital is 
applying to be classified.

• The determination of whether the 
county in which the hospital is located 
should be treated as being a part of a 
particular MSA.

• The consideration of information 
provided by an applicant with respect to 
the effects of the hospital's geographic 
classification on access to inpatient 
hospital services of Medicare 
beneficiaries.

• The consideration of the 
appropriateness of criteria used to 
define NECMAS.

1. General Principles
The following general principles apply 

to the criteria:
• The MGCRB has the authority to 

make decisions with respect to 
reclassification from a rural area to an 
urban area or another rural area and 
reclassification from an urban area to 
another urban area.

• In order to be reclassified, a 
hospital, or group of hospitals, must be 
located in a county or MSA that is 
adjacent to the MSA or rural area to 
which that hospital or group of hospitals 
seeks reclassification. That is, the 
border must be contiguous. However, 
this requirement does not apply with 
respect to rural referral centers and sole 
community hospitals that apply for 
urban redesignation, as explained 
below.

• Decisions of the MGCRB may be 
applicable either to a single hospital 
based on hospital-specific criteria, or to 
all hospitals in a county based on 
county-specific criteria. In the latter 
case, an application must be signed by 
all hospitals in the county that are 
subject to the prospective payment 
system.

• Although all hospitals located in a 
qualifying rural county could be deemed 
a part of an adjacent MSA or NECMA 
for payment purposes under the 
prospective payment system, the 
population of that county would not be 
included in the MSA or NECMA for 
purposes of determining whether the

MSA or NECMA is a large urban area 
(that is, an MSA with a population of at 
least 1,000,000 or an NECMA with a 
population of at least 970,000). The 
MGCRB does not have the authority to 
designate areas as large urban areas by 
including the population of additional 
counties.

• It is the responsibility of the 
hospital to acquire and furnish data to 
support its application. In general, only 
substantiated data from an official 
source are acceptable for use by the 
MGCRB in issuing its decisions. 
Moreover, where data are available on a 
national basis, the national data must be 
used since all hospitals have equal 
access to these data sources. For 
example, with respect to population and 
commuting data, the Bureau of Census is 
the only national data source available 
to all hospitals. Therefore, local 
population and commuting studies 
would not be acceptable since these 
studies may not be consistent with 
Census Bureau data and are not 
available to all hospitals on a national 
basis.

With respect to hospital-specific data, 
for the most part only data used in 
preparing a hospital’s Medicare cost 
report or HCFA wage survey form 
would be acceptable, since these data 
were used in official documents 
submitted by hospitals and have 
generally been substantiated by the 
fiscal intermediaries. In the September
6,1990 interim final rule with comment, 
we provided the following list of 
acceptable data sources (55 FR 36760):
—Financial Data

Hospital-specific data—Most recently 
settled and most recently filed cost 
report data.

Data for other hospitals—Appropriate 
published Federal Register final rule 
revisions to the prospective 
payment system rates for Medicare 
impatient hospital services; and 
data from the most recent HCFA 
wage survey.

HCFA wage data can be obtained by 
contacting Lana Price at the 
following address: Office of 
Payment Policy, Division of 
Hospital Payment Policy, Room 1 - 
H -l, East High Rise Building, 6325 
Security Blvd., Baltimore, MD 21207, 
(301) 966-4534.

—Occupational Data
Bureau of Labor Statistics, Industry 

Wage Survey: Hospitals.
Occupational mix data from the 

American Hospital Association 
annual survey data “Hospital 
Personnel by Occupational 
Category, Annual Survey of 
Hospitals.”
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AHA wage data can be obtained by 
contacting Ollie Williams of the 
AHA at (312) 280-5991,

—Access, Appropriateness and 
Population

Residence of employees—verified by 
hospital payroll records.

Population, population density, and 
commuting data—Bureau of the 
Census, specifically, population 
surveys and estimates made 
periodically by the Bureau of the 
Census.

The MGCRB may not consider 
commuting data that are more 
recent than the most recent 
decennial census because the 
Bureau of Census does not update 
commuting data more often than 
once every ten years. However, the 
MGCRB will consider requests 
based on more recent Bureau of 
Census data regarding population 
density, population growth, and 
changes in designation of urbanized 
areas.

Comment: HCFA’s reliance in the 
reclassification guidelines on a 
historical cost-based methodology is 
biased since it perpetuates payment 
inequities and rewards inefficiency. 
Hospitals should be able to qualify for 
reclassification based on various 
demonstrations of comparability, such 
as range of services, occupations, case- 
mix index, or, for a rural referral center, 
service certifications.

Response: Under the prospective 
payment system, the geographic 
classification system is intended to 
group hospitals which face similar 
market conditions. Urban hospitals tend 
to have higher costs even after 
accounting for wage differences, case 
mix, teaching intensity and services to 
low income patients. The higher costs 
are largely attributable to differences in 
the mix and volume of services provided 
that reflect a wider range of available 
services and differences in practice 
patterns. Thus, hospitals in urban areas 
tend to treat relatively more complex 
cases, employ more technologically- 
intensive treatment practices, and offer 
a broader range of services. Rural 
hospitals tend to treat less complex 
cases and use fewer and less costly 
resources. Within each labor market 
area, hospitals are assumed to compete 
for employees.

We believe that the geographic 
reclassifications should be limited to 
those hospitals which are disadvantaged 
by their current geographic 
classification because they compete 
with the hospitals that are located in the 
geographic area to which they seek to be 
reclassified. We believe it is appropriate 
for the reclassification guidelines

pertaining to the standardized amount to 
have a direct relationship to the 
hospital’s costs per case since it is a 
measurement of whether the hospital is 
providing services that are more 
comparable to those provided by an 
urban hospital or a rural hospital. We do 
not have standard measurements that 
would allow us to compare directly and 
readily differences in service intensity 
that are not accounted for by the DRG 
case mix measurement. The use of cost 
per case as the measure rests on an 
underlying assumption that the hospital 
is operating efficiently and that costs 
are comparable because it is treating a 
similar mix of patients with comparable 
resources.

Regarding reclassification for 
purposes of the wage index, we believe 
that the comparison of the hospital’s 
average hourly wage with the average 
hourly wage of the area to which it 
seeks reclassification is the appropriate 
measure of whether it competes with 
hospitals in the adjacent area for 
employees.

With respect to the concern that the 
guidelines for reclassification perpetuate 
historical payment inequities, we do not 
believe that the geographic 
reclassifications under section 
1886(d)(10) are intended to address the 
broader issue of payment equity and the 
urban/rural differential in the 
standardized amounts under the 
prospective payment system. We 
believe that section 1886(d) (10) 
addresses those situations where a 
hospital competes in the same market 
with hospitals in an adjacent area; that 
is, the hospital is more like the hospitals 
in the adjacent area than the hospitals 
in its geographic area. We recognize that 
in relying on cost comparisons in 
making that determination, hospitals 
with lower costs per case or wage costs 
will not be able to qualify for 
reclassification. However, we do not 
believe it would be appropriate to 
reclassify these hospitals since their 
current cost level does not indicate that 
they are comparable to hospitals in the 
adjacent area. The broader issue of 
urban/rural differentials was addressed 
by section 4002(c) of Public Law 101- 
508, which phases out the differential 
between the rural and other urban 
standardized amounts by F Y 1995.

Comment: The regulations set forth in 
the September 6,1990 interim final rule 
do not allow the Board enough latitude 
to make decisions concerning the 
reclassification applications.
Specifically, the Secretary was directed 
to issue “guidelines”, rather than the 
more strict “criteria” contained in the 
interim final rule. One commenter 
suggested that HCFA establish an

administrative resolution process to 
expedite decisions on cases that clearly 
met the guidelines for reclassification.

Response: The legislative history of 
section 1886(d)(10) of the Act does not 
provide guidance as to Congressional 
intent concerning the type of 
circumstances that would merit 
reclassification and, therefore, the exact 
nature and extent of guidelines that the 
Secretary should establish. We note that 
Public Law 101-508 included a number 
of revisions to section 1886(d)(10) of the 
Act; however, none of the provisions in 
Public Law 101-508 dealt with the 
specific criteria included in the interim 
final rule. While the language in the 
Conference committee report 
accompanying Public Law 101-508 (H.R. 
Rep. No. 964,101st Cong., 2nd Sess. 715 
(1990)), did suggest an alternative 
threshold with respect to the wage 
criteria and clarified Congressional 
intent concerning joint applications for 
urban to urban reclassifications, there 
was no indication that the establishment 
of specific guidelines and numeric 
thresholds were contrary to 
Congressional intent. Moreover, the fact 
that the Conference committee language 
did suggest an alternative threshold 
would imply that the Congress generally 
endorsed the approach set forth in the 
interim final rule.

We believe the specific criteria with 
respect to data requirements and 
qualifying thresholds are necessary to 
ensure that all hospitals are treated 
fairly and consistently. In addition, our 
goal in establishing the guidelines was 
to develop a simplified process, 
whereby hospitals could readily. 
complete their own applications. The 
numeric thresholds help to facilitate this 
application process as well as to 
expedite the determination process. 
Given the volume of applications, a 
determination process with less specific 
criteria would likely be a more time- 
consuming process and, therefore, 
would make it less feasible for the 
MGCRB to meet the March 30 deadline 
for issuing its decisions. We note that 
although commenters suggested that the 
MGCRB be provided with more 
discretion, these commenters did not 
suggest alternative guidelines that could 
be readily applied in a consistent and 
equitable manner.

Moreover, we believe that the 
regulations do provide the MGCRB with 
a substantial amount of latitude both to 
evaluate applications and render 
decisions with respect to the 
acceptability of the documentation 
submitted to support the reclassification 
requests. Following are examples from 
each stage of the process that illustrate
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the areas of discretion afforded the 
MGCRB in the interim final rule:

• Application process. The MGCRB 
has the responsibility to determine if a 
complete application was filed timely 
and whether circumstances warrant 
additional time to submit supplemental 
information in the case of an incomplete 
application.

• Methodology. Although we have 
described a methodology that should be 
followed by hospitals in determining if 
the various criteria are met, the MGCRB 
has the discretion to accept an 
alternative methodology that establishes 
that the specified criteria are met if the 
MGCRB determines it is also 
appropriate. For example, we have 
established a methodology to determine 
if the hospital meets the cost criterion 
for reclassification for purposes of the 
standardized amount. If a hospital uses 
a different methodology to make the 
cost comparison based on acceptable 
data, the MGCRB may nevertheless 
determine that the hospital has 
demonstrated that it qualifies for 
reclassification.

• Standardized cost comparison. The 
MGCRB has the responsibility to 
determine if toe hospital’s costs reported 
on the hospital’s most recently filed cost 
report appear reasonable and should be 
used in making the cost comparison.

• Wage data comparison. The 
MGCRB is responsible for determining if 
the occupational mix categories used by 
the hospital are reasonable.

• Special access rule. The MGCRB 
has discretion in defining the closest 
MSA for purposes of SCH and RRC 
reclassifications.

• Renewals. Depending on its 
assessment of the individual hospital or 
group of hospitals seeking 
reclassification, the MGCRB has toe 
discretion to grant a reclassification for 
one year only, to provide for an 
automatic one-year renewal, or to 
provide for an abbreviated application 
process in the second year.

We note that if  we were to expand the 
variables which toe MGCRB may 
consider in determining if 
reclassification is appropriate, we would 
provide the MGCRB with authority both 
to deny certain reclassifications even 
though the specified criteria are met, as 
well as to permit certain 
reclassifications even though the 
specified criteria are not met. The 
guidelines that we have established are 
quite liberal, as evidenced by toe 
volume of applications from hospitals 
contending that they meet toe current 
criteria. Therefore, we believe that there 
is a greater likelihood that the MGCRB 
would determine, if given toe discretion, 
that in particular cases the specified
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criteria are too lenient rather than too 
restrictive. For example, the cost 
comparison for purposes of the 
standardized amount is based on an 
assumption that toe hospital is operating 
efficiently. There may be cases where a 
hospital’s higher costs per case result 
from low occupancy rather than the 
volume and mix of services it provides. 
Another example is a situation where 
there is no evidence that access to care 
is threatened by a hospital’s current 
labor market classification because 
Medicare payments more than 
adequately compensate the hospital for 
the services it provides to Medicare 
patients. Since aggregate payment levels 
are unaffected by geographic 
reclassifications, we believe that our 
responsibility to other hospitals to 
protect against inappropriate 
reclassifications is equal to our 
responsibility to assure that hospitals 
meriting reclassification are afforded 
proper consideration.

Accordingly, we plan to evaluate toe 
extent and appropriateness of 
reclassifications under the current 
criteria. If our analysis indicates that 
specific criteria do not result in 
appropriate reclassifications because 
they are either too liberal or too 
stringent, or do not allow toe MGCRB 
adequate discretion, we will propose 
revisions to toe guidelines for future 
application cycles.

In establishing the MGCRB, Congress 
expressed its clear intent that the 
MGCRB make the initial decision on 
hospital requests for reclassification. 
Given the MGCRB’s clear responsibility 
to make decisions concerning 
reclassification applications and toe 
degree of judgment required of the 
MGCRB in doing so, we do not believe 
that HCFA should have any initial 
decision-making authority in a hospital’s 
request for reclassification. Thus, an 
administrative review process to 
expedite decisions on cases that appear 
on toe surface to meet the guidelines 
would not be appropriate. However, we 
note that the MGCRB has the authority 
to establish necessary and appropriate 
procedures that are consistent with toe 
statute and regulations. Thus, toe Board 
would not be precluded from 
establishing internal procedures to 
expedite decisions on certain cases.

Comment: The MGCRB interim final 
rule was flawed in that it failed to 
address toe disparate wage levels paid 
by inner-city hospitals and suburban 
hospitals within an existing urban area. 
Specifically, toe guidelines do not 
authorize the MGCRB to recognize toe 
substantially higher wages paid by 
hospitals in “core" urban areas 
compared to hospitals in the suburban
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“ring” areas within toe existing MSAs 
and NECMAS. When Congress 
established toe MGCRB under section 
1886(d)(10) of toe Act, it intended to 
create a mechanism under which any 
prospective payment hospital could 
request a change in geographic 
reclassification, without restricting such 
reclassifications to the existing MSAs or 
NECMAs. By not expressly granting the 
MGCRB toe authority to recognize and 
approve reclassification requests by city 
hospitals, HCFA has unreasonably 
restricted the MGCRB’s authority.

Response: When Congress added 
section 1886(d)(10) to toe Act its intent 
was to allow hospital reclassification 
from one established geographic area to 
another. Congress made no provision for 
toe establishment of new labor market 
areas by toe MGCRB. In directing the 
Secretary to establish guidelines to be 
utilized by the MGCRB in furnishing its 
decisions, Congress specified in section 
1886(d) (10) (D) of toe Act that the 
guidelines address reclassifications from 
one labor market area to another: 
reclassifications from one area to a 
particular MSA; toe effects of 
geographic classification on access to 
care; and the appropriateness of toe 
criteria used to define NECMAs. Had 
Congress intended that the MGCRB be 
given authority to redefine labor market 
areas, the Secretary would have been 
directed to establish such guidelines 
under section 1886(d) (10) (D) of the Act.

Section 1886(d)(3)(E) of the Act 
provides that the Secretary shall adjust 
the proportion of hospitals’ costs which 
are attributable to wages and wage- 
related costs for area differences in 
hospital wage levels by a factor 
established by the Secretary. Under this 
authority, the Secretary establishes 
labor market areas in order to adjust for 
different area wage levels. In contrast, 
toe MGCRB’s function is to consider 
whether hospitals are appropriately 
classified into the labor market areas 
established by toe Secretary. Absent 
specific Congressional direction, we 
believe that it would be inappropriate 
for the Secretary to delegate to toe 
MGCRB the authority to establish 
guidelines that would give the MGCRB 
jurisdiction to consider requests to 
establish new labor market areas.

Comment: The interim final rule did 
not provide sufficient flexibility in terms 
of the data sources permissible for use 
with hospital reclassification requests. 
Hospitals should be able to use toe 
Medicare cost report, as well as other 
alternative data sources such as local 
survey data, market research and 
hospital payroll records. One 
commenter asserted that in view of
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perceived inaccuracies in the American 
Hospital Association (AHA) Annual 
Survey data, other data sources should 
be used.

Another commenter suggested that a 
hospital should be able to submit any 
evidence it chooses to the MGCRB, and 
the MGCRB should then decide whether 
such evidence is relevant. Further, a 
hospital should be allowed to submit 
relevant evidence that becomes 
available after the deadline for filing an 
application.

Response: While it is true that no data 
source is perfect, consistency must be a 
requirement for the data used for 
reclassification purposes. In order to 
ensure that no individual hospital or 
groups of hospitals can obtain an unfair 
advantage in the reclassification 
process, it is necessary to require that 
hospitals rely on data that are uniformly 
available throughout the nation. While 
the local data in one area may be valid, 
the inability of another area to access 
the same data introduces a bias to the 
process. Also, the data must be 
verifiable by the MGCRB. Therefore, 
local commuting surveys, market 
research, or individual hospital payroll 
records other than those specified in 
§ 412.230 are not acceptable.

With respect to the wage data, it is 
essential to use standard data for the 
same time period so that the wage 
comparisons can appropriately reflect 
labor costs for the same point in time. 
The Medicare cost report cannot be 
used because it does not show paid 
hours. Hospital payroll data for other 
than the cost reporting period ending in 
1988 would not be audited or otherwise 
verified and therefore cannot be used. 
Other than the Bureau of Labor 
Statistics’ data, there are no alternative 
occupational mix data sources to the 
AHA Annual Survey that are 
comparable across areas and can be 
consistently applied.

Section 412.230(e) provides that only 
hospital-specific wage data from the 
most recent HCFA hospital wage survey 
may be used, so that the data can be 
verified. An individual hospital’s wage 
survey data are for its cost reporting 
period ending in calendar year 1988. The 
individual hospital wage data are 
adjusted to a common point in time, in 
calendar year 1988, in constructing the 
wage index. Thus, the average hourly 
wage for the individual hospital is for its 
cost reporting period ending in calendar 
year 1988 (for example, July 1,1987 
through June 30,1988), whereas the 
average hourly wage for the geographic 
area to which the hospital seeks 
reclassification is for calendar year 
1988. The interim final rule was silent 
with regard to how the hospital-specific

wage survey data should be adjusted to 
be comparable to the calendar year 1988 
hourly wage amount when the hospital’s 
cost reporting period is on other than a 
calendar year basis. We understand that 
some hospitals chose to submit calendar 
year 1988 payroll data in lieu of 
adjusting their hospital-specific wage 
survey data to its calendar equivalent in 
making the occupational mix 
comparison.

Since the interim final role did not 
address this issue, we do not believe it 
would be appropriate to require on an 
across-the-board basis that these 
hospitals reconstruct their hospital- 
specific wage survey data by 
occupational category. Therefore, we 
are providing a limited exception that 
would allow the MGCRB to consider 
hospital payroll data based on calendar 
year 1988 if, in the MGCRB’s judgment, 
the hospital has submitted sufficient 
documentation to substantiate that it is 
providing accurate and complete wage 
data. This exception applies only with 
respect to reclassification ápplications 
based on the occupational mix wage 
comparison that would be effective for 
F Y 1992. For subsequent reclassification 
determinations and for wage index 
comparisons that do not involve 
occupational mix, only hospital-specific 
wage survey data may be utilized. Given 
the limited and temporary nature of this 
exception, we are not revising the 
regulation to incorporate the exception.

Under § 412.264(d), the MGCRB has 
the authority to rule upon the 
admissibility of evidence, and 
§ 412.264(b) provides that the MGCRB is 
not limited by the rules of evidence 
applicable to court procedures. In 
general, however, we expect that the 
Board will only consider substantiated 
data from an official source in making 
its decisions. Also, in view of the tight 
timeframes the MGCRB must meet in its 
decision-making process, it is generally 
constrained from considering evidence 
submitted after the filing deadline. 
However, as explained in section V.B.6 
above, we have revised § 412.256(c)(2) 
to provide that the MGCRB may, for 
good cause, grant a hospital an 
extension beyond the filing deadline to 
complete its application.

Comment The interim final rule does 
not address whether a reclassification 
based on the commuting data would be 
retroactive to the first Federal fiscal 
year after the date of the 1890 census, 
that is, FY 1991.

Response: As specified in section 
1836(d) (10) (C) (ii) of the Act, hospitals 
must submit requests for reclassification 
not later than the first day of the Federal 
fiscal year preceding the Federal fiscal 
year for which the decision will be

effective. (However, as stated above, for 
reclassifications effective for Federal 
fiscal year 1992, the filing deadline was 
extended to November 6,1990.) 
Accordingly, all reclassifications 
granted by the MGCRB become effective 
on a prospective basis only. Therefore, 
all reclassifications granted by the 
MGCRB during a fiscal year will be 
effective prospectively for discharges 
occurring on or after October 1 of the 
following fiscal year even if data from 
earlier years are used to support the 
reclassification request.
2. General Reclassification Guidelines

An individual hospital may seek 
reclassification for purposes of its wage 
index, standardized amount, or both.
The September 6,1990 interim rule set 
forth separate guidelines for each 
situation. A hospital that is reclassified 
from one area to another area only for 
purposes of the wage index is not 
considered urban for any other purpose 
than its labor market area designation.
A hospital seeking reclassification for 
purposes of its wage index must 
demonstrate that its wages are 
comparable to the wages paid in the 
geographic area to which it requests 
reclassification.

A hospital that is reclassified only for 
purposes of its standardized amount is 
considered urban for all purposes except 
use of the wage index under 
1886(d)(2)(D) of the Act. With respect to 
a reclassification request for purposes of 
a hospital’s standardized amount, the 
hospital must demonstrate that its costs 
per case are more comparable to the 
amount the hospital would be paid if it 
were reclassified than the amount it is 
currently paid.

Except for rural referral centers and 
sole community hospitals, a hospital 
must be located in a county that is 
adjacent to the rural area or urban area 
to which it seeks redesignation. In 
addition, any individual hospital seeking 
reclassification from one area to another 
must meet one of the following 
proximity guidelines.

• Distance: A rural hospital 
requesting redesignation to an urban 
area or a rural area in another State 
must be located no more than 35 road 
miles from the border of the area to 
which it is requesting redesignation. An 
urban hospital requesting redesignation 
to another urban area must be located 
no more than 15 road miles from the 
border of the urban area to which it is 
requesting to be redesignated. For this 
purpose, as defined in § 412.92(c)(1), the 
term road miles means "the shortest 
distance in miles measured over 
improved roads. An improved road for
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this purpose is any road that is 
maintained by local. State, or Federal 
government entity and which is 
available for use by the general public."

• Residence of employees: A hospital 
requesting redesignation from one 
geographic area to another area must 
demonstrate that 50 percent or more of 
its employees reside in zip code areas 
located within the area to which it is 
requesting to be redesignated.

Comment: The requirement that a 
hospital must meet both adjacency and 
mileage criteria is too restrictive. If a 
hospital meets the mileage criteria, the 
requirement that the hospital be located 
in an adjacent area should be waived. In 
addition, hospitals should be able to 
qualify for redesignation based on 
characteristics such as driving time and 
various demonstrations of comparability 
to the MSA, such as range of services. 
The MGCRB should also consider 
requests that demonstrate that a 
hospital is not similar to the hospitals 
located in its immediate area. Finally, 
what are acceptable means for the 
verification of road miles for purposes of 
meeting the mileage criteria? Response: 
There is ample precedent for requiring 
that hospitals seeking reclassification to 
a different geographic area be located in 
a county that is adjacent (that is, 
contiguous) to that area. This is 
consistent with the way urban 
geographic areas are defined by OMB, 
which considers only adjacent areas in 
determining which counties are grouped 
into a given MSA. The adjacency 
requirement is also consistent with the 
special provision in section 1885(d)(8)(B) 
of the Act that allows hospitals located 
in certain rural counties that are 
adjacent to more than one MSA to be 
deemed urban for purposes of the wage 
index and standardized amounts. Since 
urban labor market areas are defined in 
terms of contiguous counties it is 
appropriate to require that a hospital be 
located in an area that adjoins the 
geographic area to which it is requesting 
reclassification.

The mileage criteria included in the 
proximity guidelines at § 412.230(b) 
were established to ensure that a 
hospital located in an adjacent county is 
also within a reasonable distance from 
the area to which it seeks redesignation 
and, thus, could be expected to compete 
in the same market area for both its 
employees and hospital inpatients. In 
some cases, a county may cover an 
unusually large area. The mileage 
criteria prevent these hospitals from 
reclassifying to areas that are not within 
their competitive marketplace.

Alternatively, hospitals that do not 
meet the mileage criteria can 
demonstrate economic ties to the area in

which they are seeking redesignation 
under the proximity guideline at 
§ 412.230(b)(2), which requires that at 
least 50 percent of the hospital's 
employees reside in the adjacent area. 
The use of numeric guidelines lends 
objectivity to the reclassification 
decision-making process and ensures 
that hospitals are treated uniformly. The 
guidelines set forth in the interim final 
rule were intended to assist hospitals in 
demonstrating that they do in fact 
compete with hospitals in another 
geographic area.

Finally, in order to demonstrate that it 
meets the guidelines set forth in the 
regulations, a hospital seeking 
reclassification must provide enough 
information to enable the MGCRB to 
make a reliable determination on the 
case. An official road map should be 
sufficient if it clearly shows that the 
hospital is located within the mileage 
limit. If the hospital is close to the 
mileage limit, and a map does not 
clearly show its location, the hospital 
may choose to verify the distance 
through the use of a road test. However, 
it is up to the MGCRB to determine if the 
hospital has adequately demonstrated 
that it meets the requirements for 
reclassification.

Comment In the interim final rule, the 
references for “the necessary geographic 
relationship" are different in paragraphs 
(d) and (e) of § 412.230. Section 
412.230(d) references § 412.230(b) while 
§ 412.230(e) references § 412.230(a).

Response: We are correcting this 
omission in this final rule with comment 
period. Since both the adjacency and 
proximity guidelines must be met in 
order to qualify for redesignation (unless 
the facility is a rural referral center or a 
sole community hospital), we have 
revised paragraphs (d) and (e) of 
§ 412.230 to specify that both paragraphs
(a) and (b) of § 412.230 must be met to 
establish the necessary geographic 
relationship.

Comment: The qualification guideline 
at § 412.230(b) regarding the residence 
of employees criteria is too strict. This 
guideline states that a hospital that does 
not meet the proximity criteria for 
mileage may qualify if 50 percent or 
more of the hospital’s employees reside 
in the area to which the hospital is 
seeking redesignation.

Response: A significant level of 
economic integration is necessary for 
reclassification. In cases where the 
mileage proximity criteria are met, the 
limited distance between the provider 
and the area to which reclassification is 
requested is sufficient evidence of 
economic integration. To demonstrate a 
significant level of economic interaction 
in cases where the mileage criteria are

not met, there must be convincing 
evidence of interaction between the 
hospital and foe area to which it is 
applying. We determined, and continue 
to believe, that a commuting level of 50 
percent or more indicates this significant 
level of economic interaction with the 
area to which foe hospital is seeking 
redesignation.
3. Special Access Rule for Rural Referral 
Centers and Sole Community Hospitals 
Seeking Reclassification

Section 1886{d)(10)(D)(i)(III) of the Act 
requires that foe guidelines include 
criteria for considering information 
provided by a hospital with respect to 
the effects the hospital’s geographic 
classification has on access to inpatient 
hospital services for Medicare 
beneficiaries. Generally, access to care 
is not an issue except for those areas 
serviced by rural referral centers (RRCs) 
and sole community hospitals (SCHs). 
Accordingly, we provide special access 
guidelines applicable to RRCs and SCHs 
at § 412.230(a)(4).

We do not require RRCs or SCHs to 
be located in counties adjacent to an 
urban area in order to be reclassified 
urban since their continued financial 
viability is necessary in order to 
preserve access to needed services for 
Medicare beneficiaries residing in these 
providers’ service areas. Similarly, the 
proximity requirement does not apply 
for RRCs and SCHs because of the need 
to maintain access to tertiary care for 
Medicare beneficiaries in relatively 
isolated rural areas. RRCs and SCHs 
that compete with urban areas for labor, 
or which experience costs per case 
comparable to urban hospitals, have the 
opportunity to qualify for the urban 
wage index, and, where applicable, the 
large urban or other urban payment rate

If an RRC or an SCH can qualify for 
reclassification on the basis of its wages 
or costs, then it can apply for 
reclassification based on the need of foe 
institution to provide access to care for 
Medicare beenficiaries. The requirement 
that foe hospital be located in a county 
that is adjacent to an MSA or NECMA 
does not apply. However, if the MGCRB 
finds that the hospital qualifies for 
urban redesignation, then it must be 
redesignated as part of foe MSA closest 
to the hospital.

Comment: Are SCHs and RRCs 
precluded from applying under the 
general adjacency and proximity criteria 
for reclassification in § 412.230(a) (2) 
and (3)?

Response: The special access 
provisions in § 412.230(a)(4) are 
intended to provide a means of 
reclassification for SCHs and RRCs that



Federal Register / Vol. 58, No. 107 / Tuesday, June 4, 1991 / Rules and Regulations 25473

are unable to meet the general 
adjacency and proximity criteria. SCHs 
and RRCs may also apply for 
reclassification under fixe general 
adjacency and proximity criteria in 
§ 412.230(a) (2) and (3), in which case 
they would not be limited to 
reclassification to the closest urban 
area, as required under the special 
access provisions in § 412.230(a)(4).

Comment: Section 412.230(a)(4)(iii) 
provides for the redesignation of an 
SCH or an RRC to the closest urban 
area. However, the definition being used 
for determining the closest area needs to 
be changed. Instead of measuring the 
distance to the closest MSA based on 
the MSA border, HCFA should measure 
the distance to the border of the core 
urbanized area of the MSA as defined 
by the Bureau of the Census. Section 
1886(d)(2)(D) of the Act defines urban 
areas for fixe purposes of the prospective 
payment system as areas “within a 
Metropolitan Statistical Area * *
The MSA that is closest by this 
alternative measxirement is the MSA 
with which the RRC or SCH most 
closely competes for labor. Further, 
accxxrate measures of the closest MSA 
are difficult to determine, and it is 
possible that an MSA may be closer in 
mileage but farther away by travel time, 
due to the quality of the roads.

Response: MSA borders are defined 
on coixnty lines, and these are the 
borders that are recognized in all cases 
for prospective payment system 
purposes. To recognize a different set of 
borders for MGCRB purposes would be 
inappropriate. We note that areas 
"within an MSA” constitute all areas 
within the MSA, and not just the core 
ixrbanized area. For applications based 
on the special access provisions, the 
MGCRB has the discretion to identify 
cases where travel time is a more 
appropriate measure of distance than is 
mileage, and we foresee circumstances 
where time woixld be the appropriate 
measxire. For example, if an RRC is 55 
miles from one MSA using a four-lane 
highway, and 45 miles from a second 
MSA using a two-lane road, it may well 
be the case that the more distant MSA is 
the MSA more appropriate for the 
facility’s reclassification.
4. Cost Guidelines for a Hospital 
Seeking Reclassification for Purposes of 
its Standardized Payment Amount.

With respect to costs per case, a 
hospital qualifies for reclassification for 
purposes of its standardized amount if it 
can demonstrate that its costs per case 
are more comparable to the amount the 
hospital would be paid if it were 
reclassified than to the amount it is paid 
under its current classification.

Accordingly, in order to qualify for 
reclassification for purposes of its 
standardized payment amount,
§ 412.230(d)(2) requires that a hospital 
demonstrate that its case-mix adjusted 
cost per discharge is at least equal to its 
current rate plus 75 percent of the 
difference between that rate and what it 
would receive as a redesignated 
hospital.

In the September 8,1990 interim final 
rule, we provided a wage comparison 
example (55 FR 38761) and a cost 
comparison example (55 FR 36762). In 
response to comments received on the 
interim final rule, we provide a revised 
cost comparison example below and a 
revised wage comparison example in 
section V(B)(5) below regarding wage 
guidelines.

Comment: The example published at 
55 FR 36762 for calculating the 
standardized amounts for cost 
comparisons should be clarified. In 
particxilar, clarification is needed in the 
following areas: how to determine cost 
per discharge, which case-mix index 
shoxxld be used, how to pro-rate the 
standardized amount to match up with 
different cost reporting periods, and 
which wage index value should be used 
in these calculations.

Response: For the convenience of the 
reader, we have provided below a 
revised cost comparison example for 
determining whether a hospital qualifies 
for redesignation for purposes of its 
standardized amount.

The purpose of the cost comparison is 
to determine the relationship between 
the hospital’s costs per case with the per 
case payment the hospital would receive 
with and without redesignation. A 
difficulty in making the comparison is 
that the current standardized amounts 
and payment adjustment factors do not 
match the period covered by the 
hospital’s most recently filed cost 
reporting period. To avoid distortixig the 
relationship between the hospital’s costs 
per case and the standardized amount, 
the hospital-specific adjustment factors 
(that is, the case-mix index and the 
disproportionate share patient 
percentage) and the standardized 
amoxxnt should match the applicable 
cost reporting period. In addition, the 
hospital’s costs must be reduced to 
reflect its outlier payments, because the 
standardized amoxmts used in the cost 
comparison do not include outlier 
payments.

Other payment adjustment factors 
should be used that will resxilt in the 
best estimates of comparative payments 
per case with and without redesignation. 
The disproportionate share adjustment 
should be based on the formula that will

be effective during the fiscal year for 
which redesignation is requested. The 
wage index value to be used depends on 
whether the hospital is seeking 
reclassification based solely on the 
standardized amount or is also seeking 
reclassification for pxirposes of the wage 
index. If the hospital is seekixxg 
reclassification for the wage index as 
well as the standardized amoxint, the 
wage index value applicable to the area 
to which the hospital is seeking 
redesignation is applied to the 
standardized amount calculation both 
before and after reclassification. 
Otherwise, the hospital's current wage 
index value is used.

We believe that requests for 
reclassification for pxirposes of the wage 
index and the standardized amount 
should be considered together, and that 
the determination of payments per case 
with and without redesignation for 
purposes of the standardized amount 
should reflect the best estimate of the 
wage index adjustment factor that will 
be applicable during the fiscal year. To 
the extent the wage index value after 
redesignation already accounts for the 
hospital's higher costs, those costs 
should not impact on the determination 
that reclassification for purposes of the 
standardized amount is appropriate.

Cost Comparison Example
Hospital A is a 170 bed rural hospital 

located in De Kalb County, Illinois that 
is applying to be part of the Chicago, 
Illinois MSA for pxirposes of both its 
wage index value and standardized 
amount. Hospital A’s fiscal year ends 
06/30/90.
Medicare costs net of passthroughs 

(Form 2552, Worksheet D -l, Part II,
line 54).......    $1,753,960

Total Medicare discharges (Form 2552, 
Worksheet S-3, Column 13, line
8)______________________ 400

Disproportionate share patient
percentage...:....................   26

Indirect Medical Education (IME)
Adjustment Factor................     .0616

Case Mix Index (CMI) (from applicable
Federal Register document)................1.1000

DRG amount other than Outlier
Payments (Form 2552, Schedule E,
part A  line 1A)............................... $1,356,879

Outlier Payments (Form 2552, Schedule
E, part A, line IB)..........»................... $41,807

Step 1—Determine Hospital A’s cost per 
discharge reduced for outliers:

A. Medicare costs net of passthroughs 
divided by total Medicare 
discharges= Hospital A's cost per case 
($1,753,9604-400=$4,384.90)

B. Outlier adjustment factor= 1 —(outlier 
payments divided by DRG amount other than 
outlier payments)=0.9692

C. Hospital A's cost per discharge reduced 
for outlier8=Hospital A's cost per case (from
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step 1A)X outlier adjustment factor (from 
step IB )= $ 4 ,3 8 4 .9 0  X 0 .9 692= $4 ,249 .85

Step 2—Determine Hospital A’s case-mix 
adjusted cost per discharge:

Hospital A’s cost per discharge reduced for 
outliers divided by its case-mix index for the 
applicable cost reporting period 
($4 ,249.85-T-1 .1000= $3 ,863 .50 )

Since the case-mix index can change 
from year to year depending upon the 
service furnished, it is important that the 
case-mix value correspond to the 
applicable cost reporting period. To be 
verifiable, the hospital should use the 
case-mix index values that are 
published annually as part of the 
prospective payment final rule.
Hospitals with cost reporting periods 
other than the Federal fiscal year should 
prorate the case-mix value to the

applicable cost reporting period. 
Alternatively, a case-mix index value 
developed by the intermediary may be 
used, as it is based on data accumulated 
from Medicare bills for the cost 
reporting period. A case-mix index value 
developed by the provider is not 
acceptable since it cannot be readily 
verified.

Step 3—Determine the payment 
Hospital A would receive as a large 
urban hospital in the Chicago, Illinois 
MSA:

Hospital A is a rural hospital whose: 
Disproportionate share adjustment 
factor=0.0; Indirect medical education 
adjustment factor=.0616

As an urban hospital, Hospital A’s 
disproportionate share adjustment 
factor=(0.25 -  0.202) X 0.70+0.0562=0.898

Since four difference standardized 
amounts from four Federal Register 
documents apply during the period from 
July 1,1989 through June 30,1990, the 
standardized amount is prorated.

For purposes of this illustration, we 
have prorated the standardized amount 
based on the number of months in the 
cost reporting period in which the 
applicable standardized amount was in 
effect. A provider may wish to submit, 
or the MGCRB may wish to require, a 
more accurate proration based on the 
number of calendar days or Medicare 
discharges that occurred during the 
period the applicable standardized 
amount was in effect.

F e d e r a l  R e g is t e r  Do c u m e n t

Date of FR doc. Effective date Period covered
Months

in
effect

09/30/88
09/01/89
12/29/89
04/20/90

10/01/88
10/01/89
01/01/90
04/01/90

07/01/89-09/30/89...................................................................................... 3
10/01/89-12/31/89...................................................................................... 3
01/01/90-03/31/90...................................................................................... 3
04/01/90-06/30/90...................................................................................... 3

Chicago, IL ______________ Rural, IL_____________

Labor portion Non-labor portion Labor portion Non-labor portion

09/30/88 ......................................................................................................... 2520.39 907.78 2281.73 664.15
09/01/89..............................   2660.91 958.11 2403.67 700.19
12/29/89......................................................   2664.24 959.31 2500.49 728.39
04/20/90......................       2663.61 959.08 2500.26 728.33

Hospital A requested and qualifies for 
reclassification for purposes of the wage 
index. Therefore, the Chicago, Illinois 
wage index value (1.0538) should be 
used to determine the amount that 
would be payable.

Per discharge payment rate after 
reclassification equals the sum of the 
following:
[(Labor portion of standardized
am ount)X(W age index value)-(-(Nonlabor
portion of standardized
amount)] x (l+ D S H + IM E )X  (Months in
effect/12)

For 07/01/89-09/30/89:
($2,520.39X  1.0538+$907.78)

X  (1 +0.0898 +0.0616) X  (3/
12)................................................  =$1,025.83

For 10/01/89-12/31/89:
($2,660.91 Xl.0538+$958.11)

X  (1+0.0898+0.0616) X  (3/
12)......................... ,......................  =$1,082.94

For 01/01/90-03/31/90:
($2,864.24X1.0538-1- $959.31)

X  (1+0.0898+0.0616) X  (3/
12)................................................ =$1,084.30

For 04/01/90-06/30/90:
($2,663.61 X 1.0538+$959.08)

X (1+0.0898+0.0618) X (3/
12).................................................  =$1,084.04

Payment Hospital A  would re­
ceive as part of the Chicago,
Illinois M SA ..............t ..................  =$4,277.11

Step 4—Determine the payment 
Hospital A would receive as a rural 
hospital (after redesignation for 
purposes of the wage index).

Per discharge payment rate without 
reclassification for standardized amount 
equals the sum of the following:
(Labor portion of standardized
amount) x  (Wage Index Value+ (Nonlabor
portion of standardized
amount) X (1 + DSH+ IME) X (Months in
effect/12)

For 07/01/89-09/30/89:
($2,281.73 X 1.0538+$664.15)

X (1+0.0616) X (3/12)....... ...... =$814.42
For 10/01/89-12/31/89:

($2,403.67 X 1.0538+$700.19)
X (1+0.0616)X (3/12).............. =$858.09

For 01/01/90-03/31/90:
($2,500.49 X 1.0538+$728.39)

X (1+0.0616) X (3/12).............. =  $892.65
For 04/01/90-08/30/90:

($2,500.28 X 1.0538+$728.33)
X (1+0.0616) X (3/12).............. =$892.57

Payment Hospital A  would re­
ceive as an Illinois rural hos­
pital ................................................... =$3,457.73

Step 5—Determine whether Hospital 
A qualifies for redesignation as part of 
the Chicago, IL MSA on the basis of its 
costs.

To qualify, Hospital A’s case-mix 
adjusted cost per discharge (Step 2) 
must be equal to its payment rate 
without reclassification (Step 4) plus 75 
percent of the difference between that 
rate and what it would receive as an 
urban hospital (Step 3).
Rural rate+[75% X (Urban rate—Rural rate)] 
$3,457.73+[75% X ($4,2 
77.11 -$3,457.73)]=$4,072.27
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Hospital A's case mix adjusted 
cost per discharge (Step 2)........ =$3,863.50

Hospital A’s rural rate plus 75 
percent of the difference be­
tween that rate and what it 
would receive as an urban 
hospital (Step 5 ) ............................ =$4,072.27

Since (he result in Step 2 is less than 
the result in Step 5, Hospital A does not 
meet the cost guidelines for purposes of 
the standardized amount for 
reclassification as part of the Chicago, 
Illinois MSA.

Comment The calculation for the 
disproportionate share adjustment 
should be eliminated from the payment 
computations for urban and rural 
hospitals because the disproportionate 
share percentage is an add-on to the 
prospective payment system rate.

Response: The calculation of the 
disproportionate share adjustment is 
needed for an accurate comparison 
between the hospital’s costs per 
discharge and the per discharge 
payments it would receive with and 
without reclassification. The hospital’s 
cost per discharge reflects any impact 
the hospital’s disproportionate share 
percentage may have on its costs. Since 
the amount of the disproportionate 
share adjustment is dependent on the 
hospital’s status as being located in an 
urban or rural area, it is appropriate to 
include the disproprotionate share 
adjustment in the comparisons. 
Otherwise, the impact that 
reclassification would have on the 
hospital's payments per discharge would 
be distorted.

Comment When a hospital requests a 
reclassification based solely on the 
standardized amount, the hospital 
should use the wage index value for the 
geographic area in which it is located.

Response: We agree with the 
commenter. If a hospital is seeking 
reclassification only for purposes of the 
standardized amount, the wage index 
value for the area to which it wants to 
be reclassified should not be used in the 
cost comparison because the hospital’s 
payments will not be determined using 
this wage index value. Only when a 
hospital is applying for redesignation 
based on both the standardized amount 
and the wage index, should the wage 
index value for the area to which it is 
requesting reclassification be used in the 
cost comparison.

Comment In calculating the 
standardized amount, should hospitals 
use total discharges or Medicare 
discharges?

Response: Since the standardized 
amounts are based on Medicare 
discharges, hospitals should use

Medicare discharges and costs in these 
calculations. Thus, hospitals must use 
the amount from the Medicare Cost 
Report Worksheet, Schedule S-3,
Column 13, line 8, which represents total 
Medicare discharges. (See Step 1 of the 
cost comparison example above.)

Comment The cost of transfer cases 
to other prospective payment hospitals 
should be removed from the calculation 
for the case-mix adjusted cost per 
discharge.

Response: As noted above, the 
number of discharges used in calculating 
the cost per case calculation comes from 
the Medicare Cost Report Worksheet, 
Schedule D -l, Part H, line 55. For cost 
reporting purposes, a discharge is a 
formal release of a patient, including 
transfers. Thus, all transfers count as 
discharges in calculating the hospital’s 
allowable Medicare cost per discharge. 
Since a hospital’s Medicare cost per 
discharge represents an average cost, 
we believe it is appropriate to include 
all costs and discharges in the 
computation. This is consistent with the 
way we compute hospital-specific rates 
under the prospective payment system. 
Moreover, any computations adjusting 
costs and discharges reported on the 
cost report would not be readily 
verifiable by the MGCRB.

Comment: A hospital’s cost per case 
should be inflated to match the 
standardized amounts published for a 
later period.

Response: When a hospital uses its 
adjusted cost per discharge to compare 
the standardized amount under its 
current classification with that under its 
requested reclassification, it should use 
the appropriate standardized rate for the 
cost reporting period. Thus, there is no 
need to inflate the cost per case. This 
methodology allows the decision to be 
based on actual cost data and avoids 
the subjectivity and uncertainty inherent 
in the selection of an appropriate 
inflation factor.

5. Wage Guidelines for a Hospital 
Requesting Reclassification for Wage 
Index Purposes

Under § 412.230(e), a hospital 
requesting reclassification to an 
adjacent labor market area for purposes 
of determining its wage index must 
demonstrate that its average hourly 
wage is equal to at least 85 percent of 
the average hourly wage of hospitals in 
the labor market area to which it is 
applying for reclassification. If the 
hospital’s average hourly wage is less 
than 85 percent of the average hourly 
wage for the labor market area to which 
it is requesting reclassification because 
of a lower occupational mix, the 
hospital must demonstrate that its 
average hourly wage weighted for

occupational categories is equal to at 
least 90 percent of the average hourly 
wage in the MSA, NECMA or State rural 
area to which the hospital is requesting 
to be reclassified. Weighting for 
occupational categories is accomplished 
by using data that demonstrates the 
average occupational mix for the labor 
market area to which the hospital is 
requesting redesignation and weighting 
the hospital’s average hourly wage by 
occupational category based on that 
information. If the hospital’s weighted 
average hourly wage is equal to or 
greater than SO percent of that in the 
labor market area to which it is 
requesting reclassification, then the 
hospital may be reclassified for 
purposes of its wage index.

Comment Further clarification is 
needed on the wage comparison 
example and occupational mix analysis 
provided in the September 6,1990 
interim final rule at 55 FR 36761.

Response: The wage comparison 
example used in the interim final rule 
was unclear because we used a national 
average hourly wage that applied to an 
earlier year and wage survey data base. 
For clarity, we have revised the labor 
cost comparison and occupational mix 
analysis as follows:

Wage Comparison Example
Hospital Y is a rural hospital located 

in Gratiot County, Michigan that 
requests reclassification as part of the 
Lansing, Michigan MSA.

A. Labor Cost Computation
Hospital Y s  1988 adjusted average hourly 

wage=$12.05. (from the computer listing 
supplied upon request from HCFA)

This figure is found in the column entitled 
“Inflated AVW” and represents the sum of 
the following:

Total salaries minus excluded salaries plus 
home office salaries plus fringe benefits times 
an inflation factor (to bring all cost reporting 
periods to a common point) divided by the 
equivalent hours. The inflation factors are 
shown in step 4 below.

Average hourly wage for Lansing,
Michigan=$14.31 85 percent of $14.31=$12.16 
an hour.

Hospital Y cannot demonstrate that 
its labor costs are 85 percent of the labor 
costs for Lansing, Michigan. Since 
Hospital Y cannot meet the labor cost 
comparison, it submits data to establish 
that it meets the occupational mix 
requirement.

B. Occupational Mix Analysis
Step 1—Determine Hourly Wage by 

Occupational Category
The hospital must determine the 

categories it will use for the 
occupational mix calculation. Hospital Y
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chooses five occupational category 
groupings: administrative, registered 
nurses, other nursing (including licensed 
practical nurses), therapists and other 
professionals, and all other personnel. 
Hospital Y then determines the average 
hourly wage for each category in its 
fiscal year for which the wage survey 
was completed, which for Hospital Y is 
its cost reporting period ending June 30, 
1988.

Category Salaries Hours
Average
hourly
wage

Administrative.... $1,860,016 116,251 $16.00
Registered

Nurses........... 1,257,113 100,569 12.50
Other Nursing..... 6,549,906 595,446 11.00
Therapists and

Other Profs..... 1,094,951 84,227 13.00
All Other

Personnel....... 4,548,234 758,039 6.00
Totals......... 15,310,220 1,654,532

The total salaries and hours match the 
total salaries and hours reported on 
Hospital Y’s wage survey and reflected 
in the wage index.

The wage survey data include fringe 
benefits. If Hospital Y is able to 
determine fringe benefits by 
occupational category, the fringe benefit 
data can be considered with the salary 
data to determine an hourly amount for 
wages and fringe benefits combined. 
Otherwise, an adjustment for fringe 
benefits is made in Step 3.

Step 2—Determine Occupational Mix- 
Adjusted Average Hourly Wage

Hospital Y now calculates its 
occupational mix-adjusted average 
wage:

Employment category Hospital
wage

MSA
occupation­

al mix

Administrative................... $16.00x 20%=$3.20
Register Nurses................ 12.50X 10%=1.25
LPN & other Nurses......... 11.00X 30%=3.30
Therapist and other 

professionals.................. 13.00X 25%=3.25
All other personnel........... 6.00 X 15%=0.90

Total........................... 11.90

To calculate the MSA occupational 
mix percentages, the number of hospital 
employees in the MSA should be 
determined for each of the occupational 
categories used in the wage comparison. 
For this purpose, each part-time 
employee (PTE) counts as 0.5 full time 
employee (FTE). Thus, the occupational 
mix percentage for a given category 
equals the sum of the number of MSA 
FTEs in the occupational category plus 
one-half of the MSA PTEs in the

category divided by the total number of 
FTEs plus one-half of the PTEs, totalled 
across all allowable categories.

Step 3—Fringe Benefit Adjustment
Hospital Y cannot determine fringe 

benefits for each employment category, 
so it calculates a fringe benefit factor to 
apply to the occupational mix-adjusted 
average wage as follows:

Fringe benefit factor equals fringe benefits 
reported on wage survey divided by salaries 
reported on wage survey.
$1,828,959 /  $15,310,220 =  0.11946 

The average hourly wage, including fringe 
benefits, adjusted for occupational mix, will 
then be (1 +  fringe benefit factor) X average 
hourly wage, adjusted for occupational mix.

Occupational Mix Adjusted Average 
Hourly Wage, Including Fringe 
Benefits =  $13.32 

$11.90 X 1.11946 =  $13.32

Step 4—Inflation Factor Adjustment
Hospital A must determine its 

inflation factor adjustment by 
determining the inflation factor 
applicable to the midpoint of the cost 
reporting period from the table below. 
Hospital A then multiplies the 
applicable inflation factor by the 
Occupational Mix Adjusted Average 
Hourly Wage Adjustment Amount 
(including fringe benefits) derived in 
Step 3.
Cost reporting period is 7/1/87 through 

6/30/88
Midpoint of cost reporting period is 12/ 

31/87
Applicable inflation factor (from table 

below) =  1.033150521 
Occupational Mix Adjusted Average 

Hourly Wage Adjustment 
Amount (from Step 3) — $13.32 
Inflated Occupational Mix Adjusted 

Average Hourly Wage =  $13.76 
$13.32 X 1.033150521 =  $13.76

Inflation Factors for the 1988 Area Wage 
Index

If the Midpoint of the Cost Reporting 
Period is:

02/14/87
03/14/87
04/14/87
05/14/87
06/14/87
07/14/87
08/14/87
09/14/87
10/14/87
11/14/87
12/14/87
01/14/88
02/14/88
03/14/88

After Before

03/15/87
04/15/87
05/15/87
06/15/87
07/15/87
08/15/87
09/15/87
10/15/87
11/15/87
12/15/87
01/15/88

.. ! ..................... 02/15/88

........................... 03/15/88

........................... 04/15/88

Adjustment
factor

1.090861457
1.084948184
1.079066966
1.073217629
1.067400000
1.061613906
1.055859175
1.050135641
1.044443132
1.038781481
1.033150521
1.027550084
1.021980006
1.016440122

After Before Adjustment
factor

04/14/88........................... 05/15/88 1.010930268
OS/14/88........................... 06/15/88 1.005450281
08/14/88........................... 07/15/88 1.000000000
07/14/88........................... 08/15/88 0.994549719
08/14/88 09/15/88 0.989069732

0.983559878
0.978019994

Ofl/14/88 10/15/88
10/14/88.......................... 11/15/88
11/14/88 12/15/88 0.9724499t6
12/14/88........................... 01/15/88 0.966849479

Step 5—Wage Comparison
If Hospital Y’s occupational mix- 

adjusted average hourly wage is at least 
90 percent of the MSA’s average hourly 
wage, the hospital meets the wage 
guideline for reclassification.

Hospital Y’s average hourly wage 
adjusted for occupational mix =  $13.76.

Hospital Y’s average hourly rate adjusted 
for occupational m ix is at least 90 percent of 
the average hourly wage for Lansing, 
Michigan. (90% of $14.31 =  $12.88)

Because $13.76 is greater than $12.88, 
Hospital Y  meets the required wage 
guideline.

Comment: In performing the 
occupational mix calculation, further 
clarification is needed on the following 
issues:

• Which categories on the AHA 
survey should be used.

• Which providers covered by the 
AHA survey data should be used.

• Which hospital-specific data should 
be used.

• How to calculate the average wage 
for each category.

• How to deal with fringe benefits if 
the hospital could not break out fringe 
benefits separately by job classification.

Response: The AHA survey data 
cover 35 occupational categories, 32 of 
which must be used. The categories not 
to be used are the following: physicians, 
dentists, and psychologists. This is 
because the salary costs for these 
categories are generally not payable 
under Medicare part A.

The remaining categories must be 
used even if the applicant hospital does 
not have any employees in those 
categories. (The categories should, of 
course, be grouped with occupations in 
which the hospital does have 
employees). For example, the MSA may 
have categories for three types of 
therapists, such as speech, physical, and 
occupational, whereas the hospital only 
has physical and speech therapists. In 
this situation all therapists could be 
grouped as one occupational category

Although one commenter 
recommended that HCFA set required 
groupings of occupational categories, we 
believe that no single grouping is clearly
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preferable, and the MGCRB has the 
discretion to determine whether the 
groupings of occupational categories by 
the hospital are appropriate. The 
groupings in the example above are for 
illustrative purposes and are not 
intended as recommended groupings. 
Groupings can be either more general 
(as in the wage comparison example in 
the September 6,1990 interim final rule 
at 55 FR 36761) or more specific (up to 
the 32 allowable categories in the AHA 
data base), subject to the MGCRB’s 
approval. Part-time employees in the 
MSA should be counted as half-time 
employees in determining the 
proportions of each occupational group 
among MSA employees. Only acute care 
hospitals should be included in the MSA 
occupational mix. These are identified 
by a "0” in the third digit of their 
Medicare provider number.

The hospital data should match the 
data used to fill out the HCFA wage 
survey for the hospitals fiscal year that 
ended in 1988, and not calendar year 
1988, so that the MGCRB can compare 
the data used to those appearing in the 
hospital's wage survey. However, as 
indicated in response to an earlier 
comment on data requirements, the use 
of calendar year 1988 payroll data is 
acceptable for reclassification 
determinations that would be effective 
for F Y 1992 if the MGCRB concludes 
that the hospital has submitted 
sufficient documentation to substantiate 
that it is providing accurate and 
complete wage data.

The total employee wages, fringe 
benefits, and hours for all occupational 
groupings for the hospital must equal the 
amounts found on the 1988 survey. In 
other words, each employee who was 
counted in the 1988 survey, and only 
those employees, should appear in one 
of the occupational groupings. This is 
necessary in order to maintain 
comparability to the average hourly 
wage of the MSA, which is computed 
using the wage surveys of the 
prospective payment hospitals in the 
MSA.

If the hospital cannot determine fringe 
benefits by class of employees, the 
hospital may use a fringe benefit factor, 
determined by dividing fringe benefits 
as reported on the survey into total 
salaries as reported on the survey 
(excluding contract labor and excluded 
salaries, but including home office 
salaries if appropriate). When the 
provider has a fiscal year other than 
calendar year 1988, it should apply an 
inflation factor (as provided above) to 
the average wage, adjusted for 
occupational mix, in order to ensure

comparability with the MSA average 
wage.

Comment Clarification is needed 
regarding how wage data corrections 
should be taken into account.

Response: We anticipate that the 
MGCRB will use the latest updated 
survey data, including midyear 
corrections, to determine 
reclassification outcomes. As midyear 
corrections are made to the survey data, 
the corrected data will be forwarded to 
the MGCRB for its consideration. We 
believe it is appropriate that the MGCRB 
use the latest corrected data in making 
its determinations, since these data are 
currently used for payment purposes. 
Moreover, we note that a number of 
wage index applications submitted by 
hospitals are based on corrected data. If 
the MGCRB relied on the wage data in 
effect at the time the reclassification 
request was filed, rather than using the 
latest available data in making its 
determinations, these hospitals would 
not be able to benefit from the use of the 
corrected hospital specific data.

We also want to note that, in applying 
for reclassification for wage index 
purposes for FY 1993 and thereafter, it is 
essential that hospitals contact HCFA to 
request the average hourly wage data 
that are appropriate for use in 
reclassification requests. Using the 
latest available average hourly wage 
data is necessary for hospitals to 
determine whether they qualify for 
reclassification for purposes of the wage 
index. In addition, unlike for FY 1992 
applications, hospitals should not rely 
on the published wage index values to 
compute the average hourly wage for the 
area to which they are seeking 
reclassification. This is because the 
published wage index values will reflect 
geographic reclassifications approved 
under section 1886(d)(10) of the Act for 
each fiscal year and thus may not reflect 
the actual labor market for a given area 
for the upcoming fiscal year.

Unlike the geographic 
reclassifications granted under section 
1886(d)(8) of the Act that are permanent, 
the geographic reclassifications granted 
by the MGCRB are temporary and are 
generally limited to a 1-year period. 
Considering such reclassifications in 
determining whether a hospital qualifies 
for a wage index reclassification in 
subsequent periods would not be 
appropriate because it would invalidate 
the process of comparing the wages of a 
hospital applying for reclassification 
with the wages of the hospitals in the 
area to which the hospital is requesting 
to be reclassified. For example, consider 
the case of a hospital that was 
reclassified to a given area for FY 1992

that wishes to reapply for 
reclassification to that same area for FY 
1993. A comparison of the hospital’s 
wage data with the wage data of all 
hospitals (including reclassified 
hospitals) in the area in FY 1992 would 
result in the hospital’s wage data being 
compared in part with its own wage 
data, rather than strictly with the wage 
data of hospitals that originally made up 
the area. The anomalous effects of 
basing reclassification determinations 
on such comparisons would be 
particularly evident in smaller MSAs 
that include only one Or two hospitals or 
in MSAs in which most hospitals were 
reclassified to another area for FY 1992.

Another possibility is that all the 
hospitals originally in an MSA would be 
granted reclassification to other areas 
for FY 1992. Thus, the area would 
contain either no hospitals in FY 1992 or 
only hospitals that were reclassified to 
the area. If there were no hospitals 
reclassified to the area, using 
reclassified hospitals in making wage 
comparisons would be impossible 
because there would be neither a 
published wage index value for FY 1992 
nor any comparative wage data that 
could be used for making a 
reclassification determination if in the 
subsequent year other hospitals would 
seek reclassification to that MSA. If the 
area contained only reclassified 
hospitals, hospitals reapplying for 
reclassification in the subsequent year 
would conceivably be compared solely 
to themselves.

Therefore, in making wage 
comparisons for purposes of meeting the 
guidelines for reclassification for wage 
index purposes, hospitals must use the 
wage survey data for a labor market 
area absent any reclassifications 
granted by the MGCRB. As noted in a 
response to comment in section V.A.6 of 
this preamble, these data are available 
from HCFA upon request

Comment: HCFA should lower the 
criterion requiring that the hospital’s 
average hourly wage be equal to 85 
percent of the average hourly wage in 
the adjacent area to 80 percent in order 
to permit a group of hospitals to qualify 
for reclassification for purposes of their 
wage index. In addition, language in the 
Conference committee report 
accompanying Public Law 101-508 
suggested that the Secretary consider 
lowering the 85 percent wage threshold 
to 70 percent (H.R. Rep. No. 964,101st 
Cong., 2nd Sess. 715 (1990).) Another 
option would be to replace the 85 
percent threshold with a statistical 
measure such as two standard 
deviations or a specified coefficient of 
variation.



25473  Federal Register / Vol. 56, No. 107 / Tuesday, June 4, 1991 / Rules and Regulations
. — m«— ■mmii ■ i   i w .

Response: We continue to believe that 
a minimum 85 percent threshold for 
determining comparability among 
adjacent areas is appropriate. We note 
that a significant proportion of the over
1,000 complete applications submitted to 
the MGCRB requested reclassified 
based on this guideline, which indicates 
that the threshold is sufficiently low. 
While reducing the qualifying criteria 
would permit more hospitals to qualify 
for a higher wage index value, it would 
also result in diminishing tke degree of 
wage comparability among hospitals in 
a given labor market area. That is, we 
believe that a hospital whose average 
hourly wage is more than 15 percent 
below the adjacent labor market area 
dees not incur wage costs comparable to 
that area and, therefore, does not 
warrant reclassification.

In any system using a numeric 
threshold, there will be some hospitals 
who fall just short of meeting the 
threshold. An arbitrary reduction in the 
wage criterion simply to accommodate a 
specific group of hospitals is not 
appropriate. Moreover, given the 
requirement that the geographic 
redesignations granted by the MGCRB 
be budget neutral with respect to 
aggregate payments to hospitals, it 
would be inequitable to lower the 85 
percent criterion to reclassify, at the 
expense of urban hospitals, additional 
hospitals that do not have comparable 
wages.

Finally, the use of two standard 
deviations or a specified, coefficient of 
variation would not produce a 
consistent guideline that can be applied 
to all hospitals seeking to reclassify to 
alternative labor market areas. The 85 
percent threshold provides a constant 
measure against which all hospitals can 
compare themselves. In addition, we 
structured the guidelines so that 
hospitals can apply for redesignation 
without necessarily relying on 
consultants. Using a complicated 
statistical procedure to achieve 
reclassification defeats this purpose.

Comment: The criteria for use of 
another area's wage index value at 
§ 412.230(e) should be revised to take 
into consideration a hospital's contract 
labor costs. One hospital noted that, due 
to the scarcity of specialized labor in the 
area, its contract labor costs constitute 
more than 15 percent of its total labor 
costs. Exclusion of these costs results in 
a distorted view of the actual labor 
costs of rural hospitals. Further, the 
historical wage survey data may not 
reflect current market conditions.

Response: Including contract labor 
costs in a hospital's average hourly 
wage is inappropriate because it would 
provide a distorted comparison with the

wages for the MSA, which do not reflect 
these costs. HCFA did not include 
contract labor salaries and hours in the 
final 1988 wage survey data because 
these data were not uniformly available. 
We previously addressed this issue in 
the September 4,1990 prospective 
payment system F Y 1991 final rule (55 
FR 36038). At that time, we had received 
a number of comments both supporting 
and opposing the inclusion of contract 
labor data. We decided to exclude 
contract labor data based on our 
analysis that showed that only 50 
percent of hospitals reported contract 
services and at least 11 percent of those 
not reporting these services indicated 
that it was because they could not 
accurately determine contract hours. In 
some cases, hospitals included services 
with a high average hourly wage, such 
as CRNAs and physicians, which are 
billed under Part B. Therefore, because 
of the inconsistency noted in the 
reporting of contract services on the 
1988 HCFA wage survey, we did not 
include those data in the average hourly 
wage used to construct the wage index. 
With respect to the use of historical 
wage data, it is essential to use standard 
data for the same time period so that the 
wage comparisons can appropriately 
reflect labor costs for the same point in 
time. In addition, any data for a year 
other than 1988 would not be edited or 
otherwise verified.

Moreover, the 1988 wage data 
represent the latest available data at the 
time the survey was conducted. As such, 
there is no way to avoid a time lag in the 
data used to construct the wage index. 
However, once the wage index updates 
are done on an annual basis, beginning 
in FY 1994, changes in wage levels 
across areas will be reflected in the 
wage index more timely.

We are in the process of developing 
more detailed instructions on the 
reporting of contract labor costs as part 
of die Medicare cost report, which may 
allow the inclusion of contract labor 
data in future wage index updates. Until 
contract labor costs are incorporated 
into the hospital wage index, we believe 
that these costs cannot be reflected in 
the average hourly wages of individual 
hospitals for purposes of their 
reclassification requests.
6. Guidelines for a Joint Application for 
All Hospitals in a Rural County Seeking 
Urban Reclassification

In order for all the Medicare 
prospective payment system hospitals 
located in a rural county to be 
reclassified as part o f an adjacent MSA 
or NECMA, all of the Medicare 
prospective payment system hospitals in 
the county must apply jointly to the

MGCRB. If all hospitals in a county do 
not wish to be part of a group 
application for redesignation, then each 
of these hospitals seeking redesignation 
must do so using the individual hospital 
guidelines in § 412.230.

The county in which the hospitals are 
located must first meet one of the census 
guidelines that follow:

a. Bureau of the Census Data—1980: If 
the county failed to qualify for urban 
classification because it did not meet 
the OMB standards that were published 
in the Federal Register on January 3, 
1980 (45 FR 956) or because it did not 
meet the standards under section 
1886(d)(8)(B) of the Act, with respect to 
hospitals in certain rural counties 
adjacent to urban areas, it must be able 
to demonstrate that based on updated 
Bureau of the Census data, estimates, or 
projections, it now meets the standards.

b. Bureau of the Census Data—1990: If 
the county would qualify for 
reclassification as part of a MSA or 
NECMA based on the revised standards 
issued by OMB for the 1990 Census (55 
FR 12154, March 31,1990), those 
standards may be used to qualify for 
redesignation. The Appendix to the 
interim final rule (55 FR 36770) included 
the part of those standards that is 
relevant to this issue.

Finally, all the hospitals in the county 
must meet the wage guidelines set forth 
in § 412.232(c). That is, the aggregate 
average hourly wage of all the hospitals 
in the county must be at least 85 percent 
of the average hospital hourly wage, or 
90 percent of the occupationally 
adjusted hourly wage, in the MSA or 
NECMA to which the hospitals in the 
county seek reclassification. The wage 
comparison must be based on HCFA 
wage survey data.

Comment: In cases where not all the 
hospitals in a county wish to seek 
reclassification, hospitals that do wish 
to request reclassification should be 
permitted to do so as a group. 
Alternatively, all hospitals in a county 
that meet the proximity guidelines 
should be allowed to file for 
redesignation as a group.

Response: Given the potential impact 
a county-wide reclassification could 
have on certain hospitals (such as 
Medicare-dependent small, rural 
hospitals that would lose their rural 
status), we believe it is appropriate to 
require that ail hospitals in the county 
apply as a group. For those situations 
where a group application based on 
county-specific criteria may not be 
viable, we have provided an alternative 
process by which individual hospitals 
may seek reclassification based on 
hospital-specific criteria. This process
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adequately recognizes those situations 
where individual hospitals that 
demonstrate close economic ties to 
adjacent areas may be reclassified even 
though the county in which they are 
located may not meet the criteria that 
would permit a group reclassification.

With respect to group applications for 
those hospitals in a county that meet the 
proximity guidelines, we believe that 
each hospital should demonstrate that it 
also meets the other criteria for 
redesignation. Otherwise, 
reclassification requests by select 
groups of hospitals could allow hospitals 
that do not qualify for redesignation to 
"piggyback” on qualified hospitals.

Comment: The effect the MGCRB 
provisions have on the criteria for a 
county to be designated as urban under 
section 1886(d)(8)(B) of the Act should 
be clarified. These counties are 
designated as urban if they are adjacent 
to one or more urban areas and would 
otherwise be considered part of an 
urban area, under the standards for 
designating MSAs and NECMAS, but for 
the fact that the county does not meet 
the OMB standard relating to the 
commuting rate of workers between the 
rural county and the central county or 
counties of any single adjacent MSA or 
NECMA. Will these counties have to 
apply for urban designation once 1990 
Census data become available, or will 
HCFA designate them?

Response: At HCFA’s request, OMB 
will identify all qualifying counties as 
soon as it receives final commuting data 
for the 1990 census from the Bureau of 
the Census. Urban designations under 
section 1886(d)(8)(B) of the Act will 
automatically take effect on October 1 
following the date of the revised MSA 
designations, which are expected to be 
announced by OMB in June 1992. 
Therefore, it is not necessary for 
hospitals to apply for urban designation 
under this provision.

7. Guidelines for a Joint Application for 
All Hospitals in an Urban County 
Seeking Reclassification to Another 
Urban Area

As discussed in the following 
comment and response, this final rule 
with comment period sets forth at 
S 412.234 criteria for all hospitals in an 
urban county applying for redesignation 
to another urban area. These guidelines 
will be effective for applications filed 
October 1,1991 with respect to 
reclassifications that would be effective 
in F Y 1993.

Comment: The interim final rule 
specified criteria for group 
redesignations of all hospitals in a rural 
county to an adjacent urban area. 
However, it did not provide for all

hospitals in an urban county to be 
reclassified as a group to another urban 
area. Since hospitals in urban counties 
are essentially in the same situation as 
hospitals in rural counties, they should 
be allowed to apply as a group for 
redesignation to another urban area. 
Also, die Conference Committee report 
accompanying Public Law 101-508 
demonstrates Congressional intent that 
the Secretary establish guidelines for 
joint applications by urban hospitals 
classified as other urban to seek 
reclassification to a large urban area. 
(H.R. Rep. No. 964,101st Cong., 2nd 
Sess. 715 (1990).)

Response: In developing the 
guidelines to be used by the MGCRB in 
making its determinations, we 
specifically limited group applications to 
cases where county-specific population 
data related to the OMB standards for 
designating MSAs could be considered. 
However, given the explicit language 
included in the Conference Committee 
report clarifying Congressional intent in 
this regard, we are adding a new 
§ 412.234 to provide the following 
guidelines under which all hospitals in 
an urban county may seek 
reclassification to another urban area.

Guidelines for a Joint Application for 
All Hospitals in an Urban County 
Seeking Reclassification to Another 
Urban Area.

1. All hospitals in the urban county 
must apply for redesignation as a group.

2. The urban county in which the 
hospitals are located must be part of the 
Consolidated Metropolitan Statistical 
Area (CMSA) that includes the urban 
area to which the hospitals are seeking 
redesignation. In the case of NECMAs, 
the urban county would be considered 
part of a consolidated urban area under 
section 5 of the OMB standards for 
designating CMSAs published in the 
January 3,1980 Federal Register (45 FR 
956).

We believe that hospitals seeking 
classification to another area must 
demonstrate an economic connection to 
the area to which reclassification is 
requested. The CMSA requirement is an 
objective standard that can be used to 
measure the economic relationship 
between an urban county seeking 
redesignation and the other urban area. 
The CMSA definition (at 45 FR 960) 
involves various characteristics of the 
MSAs that are part of a CMSA, 
including commuting data, urbanization, 
and total population. The CMSA 
designation differentiates between 
adjacent MSAs that are not closely tied 
economically and adjacent MSAs that 
have a close economic relationship with 
each other.

3. Wage guideline: The aggregate 
average hourly wage of all hospitals in 
the county must be at least 85 percent of 
the average hospital hourly wage, or 90 
percent of the occupationally adjusted 
hourly wage, in the MSA or NECMA to 
which the hospitals in the county seek 
reclassification. The wage comparison 
must be based on HCFA wage survey 
data.

4. Cost guideline: On average, the 
case-mix adjusted cost per case reduced 
for outliers for all hospitals seeking 
reclassification must at least equal the 
payment each hospital currently 
receives plus 75 percent of the 
difference between that amount and the 
amount it would receive if reclassified.

To determine if the cost guideline is 
met, an individual cost threshold is 
calculated for each hospital requesting 
reclassification. The threshold equals 
the amount the hospital would receive 
under its current classification plus 75 
percent of the difference between that 
amount and the amount it would receive 
if reclassified. The ratio of each 
hospital’s cost threshold to its case-mix 
adjusted cost per case, reduced for 
outliers (from the most recently filed 
cost report), is then calculated. These 
ratios are then weighted by the 
hospital’s share of the group’s Medicare 
discharges. These weighted ratios are 
added together, and the total must be at 
least one.

Discharge weighting ensures that the 
cost of each Medicare case in the 
hospitals requesting redesignation is 
counted equally. Simple averaging by 
the number of hospitals would result in 
cases in hospitals with more than the 
average number of Medicare discharges 
being under-counted and cases in 
hospitals with fewer than average 
Medicare discharges being over­
counted.

The ratios of payments to costs are 
used because the hospitals requesting 
reclassification have different 
relationships between their costs per 
case and payments per case. The 
appropriate test is whether or not, on 
average, the hospitals meet the cost 
guidelines rather than whether 
aggregate payments equal an aggregate 
cost threshold. When determining the 
current payment and the payment if 
reclassified, the standardized amounts 
may have to be prorated as in the cost 
comparison example for an individual 
hospital. The disproportionate share 
patient percentage from the most 
recently filed cost report is used, but the 
disproportionate share payment is 
calculated using the formula applicable 
to the Federal fiscal year for which 
redesignation is requested. The indirect
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medical education adjustment is 
calculated in similar fashion.

Urban to Urban Group Reclassification 
Example

There are only two prospective 
payment hospitals (Hospital A and 
Hospital B) in County Z, an other urban 
county. Both hospitals apply for 
reclassification to MSA Q, which is a 
large urban area.

Step 1—Each hospital calculates its 
case-mix adjusted cost per case, 
reduced for outliers (see Step 1 and 2 of 
Cost comparison example above), and 
its share of the total discharges of the 
two hospitals.

Case-mix adjusted cost 
per case, reduced for 

outliers
Percentage of total 

cases in both hospitals

Hospital A: $3,888.54___ 40 percent
Hospital B: $3,540.36___ 60 percent

Step 2—Determine the ratio of cost to 
payment threshold for each hospital.

In order to determine the ratio, the 
following must be determined: the 
payment hospitals A and B currently 
receive and the payments they would 
receive if they are reclassified, using 
each hospital’s most recently filed cost 
report and the disproportionate share 
formula and the indirect medical 
education formula appropriate for FY 
1992, the year for which reclassification 
is requested. (See Step 3 of Cost 
comparison example for prorating 
standardized amount based on a 
hospital’s cost reporting period).
Prorated standard payment per

case =s Prorated standardized amount x  
(14-IM E adjustment factor+D SH  
adjustment factor)

The threshold level for each
hospital= Current standard payment per 
case 4- [0.75 X (Standard payment per 
case if  reclassified—current standard 
payment per case}]

A . Determine ratio o f cost to payment 
threshold for Hospital A .

1. Determine prorated standard payments, 
oefore and after reclassification.
Hospital A ’s prorated standard amount 

before reclassification (using current 
wage index value)=$3,356.55 

Hospital A's prorated standard amount if 
reclassified (calculated using M SA Q ’t  
wage index values)=$3,442.41 

Hospital A's disproportionate share patient 
percentage=0.302 

Hospital A ’s disproportionate share 
adjustment factor, using FY 1993 
payment formula= 0 .7 x  (0.302-
0.202)4-0.0562=0.1262 

Hospital A’s IME adjustment factor=04)618

Hospital A's ¡unrated standard payment per 
case before
reclassification=$3,356.55X (1+
0.1262+0.0616)=$3,986.91 

Hospital A’s prorated standard payment per 
case if reclassified=$3,442.41 X (14-0 
.12624-0.0618)=$4,088.89

2. Determine threshold level for hospital A. 
Threshold for Hospital

A =$3,988.914-0.75 X ($4,088.89- 
$3,986.91)=$4,063.40

3. Determine ratio of cost to threshold level 
for Hospital A
Hospital A’s case mix-adjusted cost per case 

reduced for outliers=$3,888.54 
Threshold for Hospital A =$4,063.40 
Ratio for Hospital A =$3,886.54/ 

$4,063.40=0.9585
B. Determine the ratio of cost to payment 

threshold for Hospital B.
1. Determine the prorated standard 

payments before and after reclassification. 
Hospital B’s prorated standard amount before

reclassification (using current wage 
index value)=$3,361.95 

Hospital B’s prorated standard amount if 
reclassified (using MSA Q’s wage index 
values)=$3,452.75

Hospital B’s disproportionate share patient 
percentage=0.045 

Hospital B’s disproportionate share 
adjustment factor=0.0 

Hospital B’s IM E adjustment factor=0.0 
Hospital B’s prorated standard payment per 

case before reclassification=$3,381.95 
Hospital B’s prorated standard payment per 

case if reclassified=$3,452.75
2. Determine threshold level for Hospital B. 

Threshold for Hospital
B =$3,361.95 4-0.75 X ($3,452.75- 
$3,361.95)=$3,430.05

3. Determine ratio of cost to threshold level 
for Hospital B.
Hospital B’s case mix-adjusted cost per case 

reduced for outliers=$3,540.36 
Threshold for Hospital B = $3,4304)5 
Ratio for Hospital B = $3,540.38/ 

$3,430.05=1.0322

Step 3—Determine whether the 
hospitals in County Z qualify to be 
reclassified as part of MSA Q on the 
basis of cost. The discharge weighted 
ratio of cost to threshold level for an 
urban hospital must be at least one.
Hospital A’s ratio=0.9565 
Hospital A’s share of discharges=40% 
Hospital B’s ratio=1.0322 
Hospital B’s share of discharges=60% 
Discharge-weighted ratio=(0.9565 X 0.40)4- 

(1.0322 X 0.60)=1.0019

The hospitals in County Z meet the 
cost guidelines because their discharge- 
weighted ratio of cost to payment is 
greater than one. If the hospitals in 
County Z also meet the required wage 
guideline, they would qualify for 
reclassification to MSA Q.

8. Alternative Guidelines Applicable to 
Hospital Located in New England 
County Metropolitan Areas (NECMAS)

These guidelines (at § 412.238) apply 
only to urban hospitals in New England 
whose designation is affected by the use 
of NECMAs to define urban areas, in 
lieu of MSAS. An individual hospital 
located in a NECMA may also qualify 
for redesignation based on the criteria 
contained in § 412.230.

a. Guidelines Applicable to Individual 
NECMA Hospitals. A hospital currently 
classified as urban due to its location in 
a NECMA, may be redesignated as part 
of another NECMA if it meets the 
following criterion:

The hospital demonstrates that it 
would have been classified in a different 
urban area under the criteria for 
designating MSAs in New England. For 
example, part of Bristol County was 
included in the Boston, Massachusetts 
MSA. However, under the criteria 
establishing NECMA boundaries, this 
area was included in a separate 
NECMA (that is, the New Bedford-Fail 
River-Attleboro Massachusetts 
NECMA). Under this guideline, a 
hospital located in the section of Bristol 
County that is included m the Boston 
MSA may qualify for inclusion in the 
Boston NECMA.

b . Guidelines Applicable to A ll 
Hospitals Within a NECMA. All 
hospitals in a NECMA may qualify for 
redesignation to another NECMA either 
by meeting the criteria for group 
reclassification from one urban area to 
another urban area at § 412.234 or by 
meeting the following two criteria:

i. All hospitals in the NECMA apply 
for redesignation as a group.

ii. The hospitals can show that the 
NECMA to which they are designated 
would be combined as part of the 
NECMA to which they seek 
redesignation if the criteria for 
combining NECMAs were the same as 
the criteria used for combining MSAs, It 
should be noted that combining MSAs 
should not be confused with 
consolidating MSAs. We do not 
recognize Consolidated MSAs (CMSAs) 
as a single urban area for purposes of 
classifying hospitals under the 
prospective payment system.

These criteria apply regardless of 
whether the hospitals pay wages 
comparable to hospitals located in the 
NECMA to which the hospitals seek 
redesignation.

The basis for these criteria is section 0 
of the Office of Management and Budget 
Standards for Defining Metropolitan 
Statistical Areas published on January 3, 
1980 (45 FR 980). Section 8 states that
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“two adjacent MSAs not included in a 
consolidation by die above criteria (in 
section 5) will be combined as a single 
MSA if:

A. Their largest central cities are 
within 25 miles of one another, or their 
urbanized areas are contiguous; and

B. There is definite evidence that the 
two areas are closely integrated with 
each other economically and socially
* * *; and

C. Local opinion in both areas 
supports the combination.”

Definite evidence that the two areas 
are closely integrated with each other 
economically and socially is 
demonstrated by the commuting and 
urbanized area criteria, as stated in 
section 5 of die OMB standards {45 FR 
960);

The commuting interchange between 
the two metropolitan statistical areas is 
equal to:

(1) At least 15 percent of the employed 
workers residing in the smaller 
metropolitan statistical area, or

(2) At least 10 percent of the employed 
workers in the smaller metropolitan 
statistical area, and

a. The urbanized area of a central city 
of one metropolitan statistical area is 
contiguous with die urbanized area of a 
central city of the other metropolitan 
statistical area, or

b. A central city in one metropolitan 
statistical area is included in the same 
urbanized area as a central city in the 
other metropolitan statistical area.

For purposes of these guidelines, the 
criterion involving local opinion is not 
considered with respect to NECMAs, 

Section 14.C of the OMB standards is 
explicit in stating that section 6 does not 
apply in New England (45 FR 961). These 
guidelines are intended to provide that 
hospitals that are located in NECMAs 
that would qualify for combination 
based on standards applicable outside 
of New England may qualify for this 
redesignation.

Comment: Hospitals located in a 
NECMA should be permitted 
reclassification to another NECMA 
based on die OMB standards for 
designating CMSAs (Section 5— 
Consolidating Adjacent Metropolitan 
Statistical Areas (45 FR 960; January 3, 
I960)) and should not be limited to 
qualifying under the OMB standards for 
combining MSAs (Section 6—Combining 
Adjacent Metropolitan Statistical Areas 
(45 FR 960; January 3,1980)).

Response: The September 6,1990 
interim final rule clearly states that 
CMSAs will not be recognized for 
classification purposes. This issue was 
previously addressed in the September 
30,1988, final rule (53 FR 38498) in 
response to a public comment.

Under the prospective payment 
system, we have never recognized 
CMSAs for purposes of defining urban 
areas. CMSAs are made up of two or 
more Primary Metropolitan Statistical 
Areas (PMSAs). A PMSA is recognized 
as a separate urban area because it 
demonstrates very strong internal 
economic and social links in addition to 
its ties with another portion of a CMSA.
In defining urban areas under the 
prospective payment system, we 
recognize MSAs and PMSAs only. The 
criteria for reclassifying hospitals to 
another NECMA are intended to afford 
these hospitals the same treatment as 
they would have received under the 
MSA definitions. Therefore, since 
hospitals located in PMSAs cannot be 
reclassified based on the CMSA 
designations, we are applying die same 
restrictions with respect to the NECMA 
designations.

However, as discussed in section 
V.B.7 above, we are establishing 
guidelines whereby all hospitals located 
in an urban county may seek 
reclassification to another urban area 
that is part of the same CMSA. In 
addition to meeting the cost and wage 
criteria under $ 412.234, hospitals 
located in an urban county that is part 
of a NECMA may qualify for 
reclassification under the provision of 
§ 412.236 based on the OMB standards 
for designating CMSAs. The guidelines 
set forth in § 412.234 will be effective for 
applications to be considered by the 
MGCRB during Federal F Y 1992 for 
reclassification beginning October 1,
1993.
9. Effect of Decisions of the MGCRB on 
Payment to Hospitals

Hospitals that are reclassified only for 
wage index purposes are not considered 
urban for any other purpose other than 
the labor market area (for example, the 
disproportionate share hospital 
formula). Hospitals that are reclassified 
only for purposes of the standardized 
payment amounts are considered urban 
for all purposes under section 
1886(d)(2)(D) of die Act, except for use 
of the wage index.

With respect to the wage index, 
section 1886(d)(8)(C) of the Act did not 
specify prior to the enactment of Public 
Law 101-508 how reclassifications of 
individual hospitals were to be treated. 
We stated in the interim final rule that 
we would continue to evaluate this issue 
and that in die FY 1992 proposed 
prospective payment system update, we 
would propose a methodology to 
address the application of the wage 
index where not all hospitals in a county 
or MSA have been reclassified.

Subsequendy, section 4002(h)(1)(A) of 
Public Law 101-508 amended section 
1886(d)(8)(C) of die Act to provide that 
for purposes of the wage index, all 
hospitals that are granted 
reclassification are to be grouped 
together based on the MSA to which 
they have been reclassified. The effect 
of the reclassification on the wage index 
value of the affected areas depends on 
the hypothetical impact the wage data 
for the reclassified hospitals would have 
on the wage index value of the area to 
which they have been reclassified as 
explained below:

a. Impact on Wage Index o f One 
Percentage Point or Less. If the wage 
data for die reclassified hospitals would 
reduce the wage index for the MSA or 
the rural area to which the hospitals are 
reclassified by one percentage point or 
less, the reclassified hospitals are 
subject to the MSA or rural wage index 
computed exclusive of the reclassified 
hospitals. If the wage data for the 
reclassified hospitals would increase the 
wage index for the MSA or the rural 
area to which the hospitals are 
reclassified, the wage data for the 
reclassified hospitals will be included in 
the computation of the MSA or rural 
wage index.

b. impact on Wage Index o f M ore 
Than One Percentage Point If the wage 
data for the reclassified hospitals would 
reduce the wage index for the MSA or 
rural area to which the hospitals are 
reclassified by more than one 
percentage point, the hospitals that are 
reclassified are subject to the wage 
index value of the MSA or rural area 
that results from including the wage 
data of the reclassified hospitals. 
However, the wage index for the 
reclassified hospitals cannot be less 
than the wage index value for the rural 
areas of the State in which the hospital 
are located.

Rural areas whose wage index values 
would be reduced by excluding the data 
for reclassified hospi tals will continue to 
have their wage index calculated as if 
no reclassification had occurred. Finally, 
section 1886(d)(8)(D) of the Act requires 
that the effect of decisions of the 
MGCRB be budget neutral. That section 
also requires that a proportional 
adjustment to the standardized amount 
for urban hospitals be made to ensure 
that total aggregate payments made in 
the prospective payment system be 
neither greater than nor less than 
aggregate payments that would 
otherwise be made. In addition, that 
section requires that aggregate 
payments to those rural hospitals not 
affected by this provision remain 
constant
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Comment: Further clarification is 
needed on how the wage index will be 
constructed once all reclassification 
requests have been decided by the 
MGCRB. One suggestion was that since 
a hospital is seeking reclassification 
based on comparability to an adjacent 
area, it should be granted the wage 
index value applicable to that area 
without any adjustment. Another 
commenter suggested that in situations 
where a hospital qualifies for 
reclassification to more than one area, 
HCFA allow redesignation to the area 
that will result in the highest wage index 
for the hospital. Finally, a commenter 
asked if a hospital has the option to 
withdraw from its approved 
reclassification if the adjusted wage 
index for the new area turns out to be 
lower than expected.

Response: TTie way in which the wage 
index is applied to redesignated 
hospitals has been set forth by Congress 
under section 1886(d)(8)(C) of the Act as 
amended by section 4002(h)(1)(A) of 
Public Law 101-508. All hospitals that 
are granted redesignation are grouped 
together based on the area to which they 
have been redesignated. The 
redesignated hospitals’ wage index 
value is determined by calculating the 
impact that these hospitals have on the 
wage index of the MS A or rural area to 
which they are being reclassified. If the 
impact of including the reclassified 
hospitals reduces the wage index by one 
percent or more, the redesignated 
hospitals receive a combined wage 
index value determined by using all the 
hospitals located in the MSA or rural 
area and the redesignated hospitals. If 
the reclassifications result in a reduction 
in the wage index of less than one 
percent, the redesignated hospitals will 
receive the MSA. or rural area wage 
index value without including the 
redesignated hospitals in that area’s 
wage index value. In addition, the 
revised wage index value is never less 
than the rural wage index value for the 
State in which the reclassified hospitals 
are located.

In the September 8,1990 interim final 
rule, we indicated that the law was 
silent with respect to the treatment of 
the wage index value for individual 
hospitals granted reclassification by the 
MGCRB and that we would evaluate 
this issue. This issue has now been 
clarified by section 4002(h)(1)(A) of 
Public Law 101-508.

When a hospital submits an 
application for geographic 
reclassification, it describes in detail 
why, and to what area, it believes it 
should be redesignated. The MGCRB 
must evaluate the application and

decide if the hospital has met the 
relevant criteria for that particular 
geographic classification. The MGCRB 
has no duty to look beyond an 
application and decide that a more 
favorable redesignation is supportable. 
We note that the wage index that will 
be applicable to the hospital after 
reclassification cannot be established 
until the impact of all reclassifications 
to that geographic area is determined. 
Redesignated hospitals may not always 
receive the MSA wage index value 
without an adjustment. Thus, it is 
appropriate for the hospital to be 
responsible for determining to which 
area it wishes to be reclassified when it 
qualifies for reclassification to more 
than one area.

Because hospitals did not know how 
the wage index value would be 
computed for redesignated hospitals at 
the time they submitted applications to 
the MGCRB for Federal fiscal year 1992 
reclassifications, we are allowing 
hospitals to withdraw their applications 
even if an MGCRB decision has already 
been made. A request for the 
withdrawal of an application after an 
MGCRB decision will be permitted only 
for a Federal fiscal year 1992 
application, provided that the request 
for withdrawal is received by the 
MGCRB within 60 days of publication of 
this final rule with comment. However, a 
hospital cannot request a different 
reclassification to an alternate area 
within the same Federal fiscal year. A 
hospital that wishes to be redesignated 
to an alternative area will have to 
submit a new application to the MGCRB 
for the following Federal fiscal year.

In new § 412.273 of these final 
regulations, we are establishing rules for 
the withdrawal of applications for 
reclassification for Federal fiscal year 
1993 and thereafter. Under these rules, a 
hospital may request withdrawal of its 
application at any time prior to the 
issuance of an MGCRB decision. The 
request must be made in writing and 
will not be considered once a decision 
has been issued.

Comment: One commenter asked 
whether an SCH, and RRC, or an MDH 
that qualifies for a reclassification of its 
standardized amount will lose its 
designation as an SCH, RRC, or MDH. 
The commenter believes that such a 
hospital should be permitted to retain its 
special status during the term of the 
classification or, alternatively, should be 
allowed to resume such status without 
meeting requalification criteria should 
reclassification cease.

Response: The guidelines for 
geographic reclassification state that a 
provider reclassified for the purposes of

its standardized amount is considered to 
be reclassified for all purposes other 
than the wage index (see 55 FR 36761). 
This is because a rural hospital must be 
deemed to be located in an urban area 
under section 1886(d)(2)(D) of the Act 
before it can be paid the urban 
standardized amount. Thus, to the 
extent that a hospital’s status as an 
RRC, SCH, or MDH is dependent upon 
its being located in a rural area, it will 
lose its special status if it qualifies for 
reclassification to an urban area for its 
standardized amount. This is consistent 
with our policy with respect to rural 
hospitals that are deemed to be located 
in an urban area under section 
1886(d)(8) of the Act. Although the 
hospital will lose its special status as an 
RRC or rural SCH during the period of 
reclassification, we believe it is 
appropriate for these hospitals to 
continue to be able to qualify for 
geographic reclassification under the 
special access provision at 
§ 412.230(a)(4). We are amending 
§ 412.230(a)(4) to clarify this point. If we 
did not make this revision, hospitals that 
qualify under § 412.230(a)(4) would not 
be able to qualify under this provision in 
subsequent years since they would no 
longer be an RRC or SCH. We believe 
this would be contrary to the intent of 
the guideline.

The hospital's special status as an 
RRC or SCH will not be held in 
abeyance during the term of the 
hospital’s geographic reclassification. In 
the event the hospital’s reclassification 
ceases, it must reapply for special status 
and must meet all of the applicable 
qualifying criteria in effect at the time it 
seeks requalification. There are some 
exceptions to this policy which are 
discussed in the individual special 
status sections below.

We believe this policy is reasonable 
in light of the fact that each of the 
special status adjustments is designed to 
recognize the special needs and patient 
characteristics of particular categories 
of hospitals. For instance, RRC status is 
granted to those hospitals that draw 
patients from widely diverse 
geographical locations and offer a broad 
range of sophisticated services to large 
numbers of patients. SCH status is 
available to those hospitals that are 
isolated by distance, weather 
conditions, or travel time or that receive 
a high percentage of the inpatient 
market share compared to other 
hospitals in their service area. MDH 
status is designed to protect small, rural 
hospitals that have historically served a 
high percentage of Medicare patients.

Thus, each of these special status 
adjustments was created to recognize
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the special characteristics of particular 
categories of hospitals, and the 
qualifying criteria for each adjustment 
are framed to identify those hospitals 
that should receive the adjustment. A 
hospital’s patient characteristics and 
operating procedures (and, thus, its 
ability to meet the qualifying criteria) 
may be altered either since it initially 
qualified for special payment status or 
during its period of geographic 
reclassification. We, therefore, believe it 
is reasonable to require a hospital to 
demonstrate that it meets the criteria for 
a special payment adjustment when its 
reclassification status ends. Except in 
the limited instances discussed below, a 
hospital approved for geographic 
reclassification of its standardized 
amount will be considered to have 
voluntarily given up its MDH, RRC or 
rural SCH status. The hospital must 
meet the provisions at § 412.96(a) to 
requalify for RRC status or at 
§ 412.92(b)(4) to requalify for SCH 
status. Since some hospitals may not 
have understood the effect 
reclassification would have on their 
special status, we are permitting 
hospitals to withdraw their applications 
for reclassification for F Y 1992, even if 
the MGCRB has issued a decision, 
providing that die request for 
withdrawal is received within 60 days of 
publication of this final rule with 
comment period.
Rural Referral Centers

All three sets of criteria under which a 
hospital can qualify as a referral center 
(§ 412.66) are applicable to hospitals 
located in rural areas. However, only 
the criteria at | 412.96(b)(2) are also 
applicable to urban hospitals. That is, 
the bed-size criterion (§ 412.96){b)(l)) 
and the case-mix index/number of 
discharges/one-of-three optional criteria 
(§ 412.96(c)) are applicable only to 
hospitals located in rural areas. 
However, the referral pattern criteria at 
§ 412.96(b)(2) are applicable to hospitals 
located in either urban or rural areas. 
Thus, a hospital that qualifies for RRC 
status based on the criteria at § 412.96
(b)(1) or (c) and that is reclassified to an 
urban area for the purpose of its 
standardized amount, will lose its RRC 
status effective with the date that it is 
reclassified. A hospital qualified as a 
referral center under the criteria at 
§ 412.96(b)(2) will not lose its referral 
center status.

Since an RRC’s standardized amount 
is already based on the other urban 
amount, we anticipate that there will be 
few qualified RRCs seeking geographic 
reclassification for purposes of their 
standardized amount. Only those RRCs 
that meet the requirements to be

reclassified to a large urban 
standardized amount would benefit 
from reclassification.

Approved RRCs should keep in mind 
that if they voluntarily terminate their 
RRC status (including being approved 
for reclassification of their standardized 
amount), and then are not reclassified 
for a subsequent term, they can refile for 
RRC status only during the 3-month 
period preceding the Btart of their cost 
reporting period. They must meet thé 
applicable criteria in effect at the time 
they reapply, and subsequent 
requalification as an RRC, if approved, 
will be effective at the start of their cost 
reporting period. The 3-month filing 
deadline and the effective date of RRC 
qualification are statutory requirements 
specified in section 1886{d)(5)(C}(i)(I) of 
the Act and, as in the past, there can be 
no exceptions to these requirements. 
Thus, a hospital that voluntarily 
terminates its RRC status in favor of 
geographic reclassification may face a 
period of time of being paid the 
standardized rural payment amounts 
between the date it loses its geographic 
reclassification status and the date it 
can requalify as an RRC.

Sole Community Hospitals

Prior to the implementation of the 
prospective payment system on October 
1,1983, some hospitals located in urban 
areas were approved for SCH status. 
Effective with the implementation of the 
prospective payment system, we limited 
the approval of SCH status to only those 
hospitals located in rural areas. 
However, we provided that all urban 
SCHs whose request for SCH status was 
received by the fiscal intermediary prior 
to October 1,1983 and was subsequently 
approved could retail that status. Thus, 
since October 1,1983, approval of new 
SCHs has been limited to hospitals 
located in rural areas.

Section 6003(e) of Public Law 101-239 
amended section 1886(d)(5) of the Act to 
provide that an SCH is defined as 
“* * * any hospital that the Secretary 
determines is located more than 35 road 
miles from another hospital, or that, by 
reason of factors * * * (as determined 
by the Secretary), is the sole source of 
inpatient hospital services reasonably 
available to individuals in a geographic 
area who are entitled to benefits under 
part A.” When we implemented this 
change in the law as a part of our April
20,1990 final rule with comment period, 
we continued our requirement that only 
rural hospitals are eligible for SCH 
status. In response to an issue raised by 
this commenter, we have reviewed the 
statutory language carefully and, based 
on this review, we have decided to

revise somewhat our definition of an 
SCH.

We note that the language of the law 
does not require that SCHs isolated by 
more than 35 road miles be located in a 
rural area. We have, therefore, 
determined that effective June 4,1991, 
hospitals located in urban areas, either 
large urban or other urban, can qualify 
for SCH status if they are located more 
than 35 road miles from the nearest like 
hospital. We are amending 5 412.92(a) to 
reflect this revision. We are making this 
revision effective upon publication of 
this final rule with comment period so 
that affected hospitals will know with 
certainty that, even after reclassification 
to an urban area, they will continue to 
qualify for SCH status.

The same definitions of “miles” and 
“like hospital” as are found at 
§ 412.92(c) will apply to urban hospitals 
seeking SCH status. Likewise, the same 
criteria regarding all classification 
procedures as are found at $ 412.92(b) 
will apply. Distances are measured from 
the front door of the requesting hospital 
to the front door of the nearest like 
hospital based on the shortest distance 
over improved roads. Rounding of 
mileage is not permissible, that is, 34.9 
miles does not meet the standard; 35.0 
does.

No urban hospital located fewer than 
35 miles from the nearest like hospital 
can be qualified for SGH status (except 
those in existence prior to 
implementation of the prospective 
payment system and those redesignated 
pursuant to court order). That is, the 
provisions such as weather conditions, 
market share, and travel time that are 
applicable to rural hospitals located 
fewer than 35 miles from another 
hospital do not apply to urban hospitals. 
We base this decision on the fact that 
the law does not grant Secretarial 
discretion for the 35-mile criterion, but it 
clearly provides that the Secretary 
should publish the standards to be met 
for hospitals located fewer than 35 miles 
from another hospital. Because urban 
areas generally have better roads, faster 
snow-clearing, and the choice of more 
available hospitals, we do not believe 
SCH status should be granted to an 
urban hospital located fewer than 35 
miles from another like hospital.

With this revision to the criteria for 
SCH status in mind, we note that any 
rural SCH that is approved for 
reclassification of its standardized 
amount and that is located fewer than 
35 miles from the nearest like hospital, 
will lose its SCH status effective with 
the date of its reclassification Rural 
SCHs that are located more than 35 
miles from the nearest like hospital will
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not lose their SCH status as a result of 
geographic reclassification to an urban 
area.

Hospitals that voluntarily terminate 
their SCH status in favor of geographic 
reclassification will no longer be paid 
based on the highest of the fully Federal 
rates, 100 percent of their updated 1987 
hospital-specific rate, or 100 percent of 
their updated 1982 hospital specific rate. 
They will no longer be exempt from the 
capital reduction and they will not be 
eligible for the 5 percent volume 
adjustment for any full cost reporting 
period during which they were not 
classified as an SCH.

As with RRCs discussed above, we 
consider that a rural SCH located fewer 
than 35 miles from the nearest like 
hospital that is approved for 
reclassification of its standardized 
amount has voluntarily given up its SCH 
status. Should be hospital not be granted 
reclassification for subsequent terms, it 
can requalify for SCH status only if it 
meets the requirements at § 412.92(b)(4). 
That is, a hospital cannot be reclassified 
as an SCH unless one full year has 
passed since the effective date of its 
cancellation (including acceptance of 
geographic reclassification of its 
standardized amount) and unless it 
meets the criteria at § 412.92(a) for 
qualification for SCH status in effect at 
the time it reapplies.
Medicare Dependent, Small Rural 
Hospitals

Section 1886(d)(5)(G)(iii) of the Act 
specifies that MDHs must be located in 
a rural area. Thus, for this special 
category of hospitals, it is clear that 
geographic reclassification to an urban 
standardized amount immediately 
cancels MDH status. Such a hospital 
would no longer be paid based on the 
highest of the applicable Federal rate, 
100 percent of its updated 1987 hospital- 
specific amount, or 100 percent of its 
updated 1982 hospital-specific amount. 
Dining the term of its reclassification, it 
will be paid based on the applicable 
fully Federal rates. It will also not be 
eligible for the five percent volume 
adjustment for any full cost reporting 
period during which it was not classified 
as an MDH.

Should be previously classified MDH 
not be approved for subsequent 
reclassification, it will automatically be 
reclassified as an MDH effective with 
discharges occurring on the first day 
after its reclassification ceases, 
provided it continues to meet all of the 
requirements, that is, it is located in a 
rural area, it is not classified as an SCH, 
and it has 100 or fewer beds. Regardless 
of geographic classification, however, 
the MDH status expires for all hospitals
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at the end of their last cost reporting 
ending on or before March 31,1993.

Comment: A commenter was 
concerned about potential transition 
problems when an SCH or MDH whose 
cost reporting year does not coincide 
with the Federal fiscal year is 
reclassified for purposes of the 
standardized payment amount. The 
commenter questioned which Federal 
payment amount would be used in 
determining the aggregate payment for 
the year based on the greater of the 
SCH’s or MDH’s hospital-specific rate or 
the Federal payment amount. The 
commenter is particularly concerned 
that the intermediary will use a 
weighted average of the different 
applicable Federal payment amounts 
when making the comparison to the 
hospital-specific rate for purposes of 
determining the payment rate that 
results in the greatest aggregate 
payment amount to the hospital.

Response: As discussed in greater 
detail in a preceding comment and 
response, all MDHs and some SCHs will 
lose their special classification effective 
with their reclassification to an urban 
area for purposes of receiving the urban 
payment amount. In these cases, the 
hospital will receive payment under the 
SCH or MDH payment methodology for 
the part of its cost reporting period prior 
to the reclassification. For that portion 
of the cost reporting period, the Federal 
standardized amount applicable to the 
hospital before reclassification will be 
used to determine the hospital’s 
payment under the “greater o f ’ payment 
methodology. Once the hospital is 
reclassified and it loses its special status 
as an SCH or MDH, it will begin 
receiving payment based on its new 
Federal payment amount in the same 
manner as any other hospital. It will no 
longer be paid based on the greater of 
its hospital-specific rate or the Federal 
rate.

Those hospitals that continue to be 
classified as SCHs after, their 
geographic reclassification will continue 
to be paid under the SCH payment 
methodology. In making the final 
determination of which rate results in 
the greatest payment amount, the 
change in Federal payment amount due 
to reclassification will be handled in 
exactly the same way as it currently in 
when there is a change in the Federal 
payment amount. As was discussed in 
detail in the September 4,1990 
prospective payment final rule (55 FR 
35994-35998), it is not always possible to 
determine at the start of an SCH’s cost 
reporting period which of its applicable 
payment rates results in the greatest 
aggregate payment for that period. 
Therefore, interim payment is made on
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an individual bill basis, using the higher 
of the hospital’s applicable hospital- 
specific amount (that is, the higher of its 
F Y 1982 or 1987 amount) and the 
applicable Federal payment amount.
This determination is made by the 
PRICER program used to pay Medicare 
bills. Each bill is priced based on the 
Federal rate. In addition, if PRICER 
determines that the hospital-specific 
rate would yield, on average, a higher 
payment, an add-on payment will be 
made for each discharge based on the 
estimated difference between the higher 
hospital-specific rate and the average 
Federal payment for the DRG to which 
the discharge is assigned. This 
methodology can incorporate any 
number of changes in the Federal 
payment amount. Therefore, for 
discharges occurring on or after the 
effective date of the SCH’s 
reclassification, the new Federal 
payment amount will be used to 
determine an individual bill’s payment. 
Of course, when the hospital’s cost 
reporting period is completed, there is a 
final determination of precisely which of 
the payment rates resulted in the highest 
aggregate payment for the period and 
any necessary adjustments are made.

VI. Changes to the Regulations

This final rule with comment period 
makes the following changes to the text 
of regulations:

• Section 412.92 has been revised to 
state that a hospital need not be located 
in a rural area to be classified as a sole 
community hospital, as long as it is 
located more than 35 miles from other 
like hospitals.

• The title of 42 CFR part 412, subpart 
L, has been changed from The Medicare 
Geographical Classification Review 
Board to The Medicare Geographic 
Classification Review Board.

• In § 412.230, paragraph (a)(4)(iv) has 
been added to clarify that if an SCH or 
RRC loses its special status as a result 
of geographic redesignation, it is 
considered to retain its special status for 
the purpose of applying for continued 
geographic redesignation under the 
special rules for SCHs and RRCs at
§ 412.230(a)(4). In addition, paragraphs 
(d)(1) and (e)(l)(ii) of § 412.230 have 
been revised to clarify that a hospital 
must demonstrate the necessary 
geographic relationship specified in 
paragraphs (a) and (b) of § 412.230 to 
receive either an adjacent area’s 
standardized amount or its wage index. 
Last, paragraph (e)(2)(ii) of § 412.230 has 
been corrected to state that 
occupational mix data is required only if 
a hospital is requesting classification
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under the weighted average hourly wage 
provision at § 412.230(e)(l)(iii)(3).

• We have added criteria at § 412.234 
concerning reclassification of all 
hospitals in a county located in an urban 
area to another urban area, and we have 
moved the alternative criteria for 
reclassification of all hospitals located 
in a NECMA from § 412.234 to S 412.236. 
In addition, the redesignated criteria at
§ 412.236 have been revised to provide 
that all the hospitals located in a county 
in a NECMA may also qualify for 
redesignation by meeting the new 
Criteria § 412.234.

• In § 412.236, paragraphs (c)(1) and
(c)(2) have been revised to state that, at 
the request of the Hospital, the MGCRB 
may for good cause grant a hospital an 
extension beyond October 1 to complete 
its application for reclassification.

• We have added new § 412.273 to 
provide that a hospital may withdraw 
its application for reclassification at any 
time before the MGCRB issues a 
decision.

• In § 412.278, we have added a new 
paragraph (c) to provide for 
discretionary review by the 
Administrator of any final decision of 
the MGCRB and a new paragraph (d) 
setting forth criteria for the 
Administrator to use in deciding 
whether to review an MGCRB decision. 
We have added a new § 412.278(e) to 
provide for additional communication 
procedures applicable to the 
Administrator’s review of an MGCRB 
decision both at a hospital’s request or 
at his or her own discretion. We have 
also added a new § 412.278(f) (2) (ii) 
specifying that, in cases of discretionary 
review, the Administrator issues a 
decision in writing within 105 days of 
the MGCRB decision.

• Finally, we have redesignated 
portions of other sections of regulations 
to accommodate the addition of these 
provisions and have made several other 
technical corrections.

VII. Regulatory Impact Statement
A. Executive Order 12291

Executive Order 12291 (E .0 .12291) 
requires us to prepare and publish a 
regulatory impact analysis for any final 
rule that meets one of the E .0 .12291 
criteria for a “major rule”; that is, a rule 
that is likely to result in—

• An annual effect on the economy of 
$100 million or more;

• A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or

• Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the

ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

Hospitals reclassified as a result of 
this final rule will receive increased 
Medicare payments. However, in 
accordance with section 1886(d)(8)(D) of 
the Act, proportional adjustments will 
be made to the urban and rural 
standardized amounts, thereby 
eliminating any effect of the increased 
hospital payments on aggregate 
Medicare payments. Because this rule's 
effect is budget neutral, this final rule is 
not a major rule under E .0 .12291 
criteria, and a regulatory impact 
analysis is not required.

B. Regulatory Flexibility Act
1. Introduction

We generally prepare a regulatory 
flexibility analysis that is consistent 
with the Regulatory Flexibility Act 
(RFA) (5 U.S.C. 601 through 612) unless 
the Secretary certifies that a final rule 
will not have a significant economic 
impact on a substantial number of small 
entities. For purposes of the RFA, we 
consider all prospective payment 
hospitals to be small entities.

Section 1102(b) of the Act requires the 
Secretary to prepare a regulatory impact 
analysis if a final rule may have a 
significant impact on the operations of a 
substantial number of small rural 
hospitals. Such an analysis must 
conform to the provisions of section 604 
of the RFA. For purposes of section 
1102(b), we define a small rural hospital 
as a hospital that is located outside a 
Metropolitan Statistical Area (MSA) or 
a New England County Metropolitan 
Area (NECMA) and has fewer than 101 
beds.

This final rule conforms our 
regulations to the legislative provisions 
of the Omnibus Budget Reconciliation 
Act of 1989 (Pub. L. 101-239) and the 
Omnibus Budget Reconciliation Act of 
1990 (Pub. L. 101-508), and will specify 
procedures to be followed in 
implementing the law.

2. Summary of the Initial Impact 
Analysis

In the initial regulatory flexibility 
analysis that was published as part of 
the September 6,1990 interim final rule, 
we explained that we were unable to 
estimate the impact the rule will have on 
hospitals because we could not predict 
which hospitals would apply for 
reclassification, or how the MGCRB will 
rule on the applications received by the 
deadline for consideration for F Y 1992.
In the initial impact analysis, we 
estimated that about 300 applications

would be submitted to the MGCRB. In 
point of fact, the MGCRB received over
1,000 complete applications by the 
closing date of November 6,1990. The 
MGCRB has until March 30,1991 to 
issue decisions on these applications. 
Moreover, there is a 105 day time period 
from the date of an MGCRB decision 
and completion of Administrator review. 
Until the MGCRB reaches its decisions 
on the applications and Administrator 
review is completed, we will not know 
what impact this rule will have for FY
1992.

In the initial impact analysis, we 
presented hypothetical examples to 
illustrate the potential effects on a 
hospital’s Medicare revenues resulting 
from a successful reclassification 
application. Using those hypothetical 
cases, it is evident that a successful 
application could not only mean a 
substantial increase in revenues for a 
hospital, but could also represent a 
boost to the local economy. This would 
be especially true in the case of a 
successful group application, in which 
all the hospitals in a particular county 
were reclassified. The amount of the 
increased revenues could run into 
Several million dollars, much of which 
could eventually flow into the 
surrounding community in the form of 
increased employment and additional 
purchases of goods and services. Even 
the effect of applying section 
1886(d)(8)(D) of the Act in order to 
maintain the budget neutrality of the 
prospective payment system will not 
have a substantial impact on 
reclassified hospitals. The impact of 
reclassification on those hospitals that 
are reclassified will be much greater 
than the offsetting budget neutrality 
adjustment will be on those same 
hospitals.
3. Impact of Statutory and Other 
Changes Implemented in This Final Rule

We did not receive any comments 
regarding the initial impact analysis.
Nor did we receive any data from 
commented to assist with cur analysis. 
As a result, we are unable to furnish any 
additional insight into the possible 
effects of this final rule above that 
which we presented in the initial impact 
analysis. We note, however, several 
changes in this final rule. Most of these 
changes are the result of provisions that 
were enacted by section 4002(h) of 
Public Law 101-508. As explained 
above, we cannot estimate the specific 
effects of these changes because of the 
unpredictable nature of the application 
and adjudicative process. We are, 
therefore, confining our discussion to 
describing whether the changes being
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implemented will or will not benefit 
prospective payment hospitals.

a. Group reclassification o f urban 
hospitals. One change that is likely to 
have an impact on prospective payment 
hospitals is the addition of § 412.234 
establishing guidelines for the MGCRB 
to follow when considering a joint 
application from hospitals in a county 
located in an urban area seeking to be 
reclassified into another urban area. We 
are adding this section in response to 
language in the conference committee 
report accompanying Public Law 101- 
508 directing the Secretary to establish 
such guidelines. (H.R. Rep. No. 964,101st 
Cong., 2nd Seas. 715 (1990).) These 
guidelines will apply to all joint urban 
hospital applications for reclassification 
for F Y 1993.

As stated earlier, the reclassification 
of groups of hospitals could mean a 
substantial redistribution of Medicare 
funds, and this could not only have a 
substantial impact on reclassified 
hospitals, but on their communities as 
well. The increased flow of funds to 
these hospitals could mean greater 
employment in the area, which in turn 
could translate into more sales by local 
merchants to these employees. Also, 
direct sales of goods and services to 
hospitals may increase as a result of the 
enhanced revenues. If hospitals are able 
to spend the additional funds for patient 
care services, then access to care may 
also increase.

b. Section 1888(d)(8)fC)(i)(II) o f the 
A ct Section 1886(d)(8)(C)(i)(II) of the 
Act modifies the way we compute the 
wage index value for reclassified 
hospitals if the reclassification results in 
a reduction of the wage index value of 
more than 1.0 percent for the urban area 
into which the hospital is reclassified. 
Before enactment of revised section 
1886(d)(8)(C)(i)(Q) of the Act. if 
reclassification would have produced a 
decrease of more than 1.0 percent in the 
urban wage index value, we maintained 
the old wage index value (computed 
without regard to the reclassified 
hospitals) for those hospitals in the 
urban area, and computed a separate, 
county-specific wage index value for the 
group of hospitals being reclassified. We 
did not specify how the wage index 
would be calculated for individual 
hospitals that were reclassified. With 
the enactment of revised section 
1888(d)(8)(C)(i)(II), of the Act, if the 
urban wage index value is lowered by 
more than 1.0 percent, instead of paying 
the reclassified hospital on the basis of 
a separate, county-specific wage index 
value, a reclassified hospital will be 
paid using a wage index value that 
combines wages of all reclassified

hospitals in a given area and wages of 
that urban area into which the hospital 
is being reclassified. The wage index 
value for the other hospitals in the urban 
area will continue to be computed 
without taking into account reclassified 
hospitals.

We believe that most hospitals 
applying for reclassification are located 
in rural areas. Generally, rural area 
wage index values are lower than the 
urban area wage index values in the 
same State. By computing a blended 
wage index comprise of the wages paid 
to reclassified hospitals with the wages 
paid to hospitals in the adjacent urban 
area, a reclassified hospital will receive 
an increase in payments over what it 
would have received before section 
1888(d)(8)(C)(i)(II) was revised.

c. Section 1886(dXlO)(C)(iii)(II) o f Act. 
Revised section 1886 (d)(10)(C)(iii)(U) of 
the Act provides the Administrator with 
the authority to review decisions of the 
MGCRB at his or her discretion. That is, 
the Administrator may review a 
decision by the MGCRB even if the 
hospital has not requested review. It is 
highly likely that the Administrator will 
review some of the MGCRB’s decisions 
and that the Administrator will modify 
or reverse some of the MGCRB’s 
decisions. However, the likely effect of 
this provision is unclear because it is 
impossible to predict how many MGCRB 
decisions the A dministrato r will decide 
to review and how many MGCRB 
decisions will be modified or reversed. 
Although those hospitals whose 
favorable decisions are overturned 
based on the Administrator's 
discretionary review will be adversely 
affected, these adverse effects may be 
mitigated by a smaller adjustment in the 
budget neutrality factor for 
reclassification if the overall effect of 
the discretionary review results in fewer 
hospitals being reclassified.

d. Right to withdraw an application 
fo r reclassification. In response to 
comments, we added § 412.273 that 
allows a hospital to withdraw an 
application for reclassification at any 
time before the MGCRB issues its 
decision on the hospital’s requested 
reclassification. This provision will be 
effective with applications for 
reclassification for FY 1993 (that is, filed 
by October 1,1991).

We cannot predict what percent of 
those hospitals that withdraw their 
applications would receive favorable 
decisions on their reclassification 
application. However, generally, this 
provision should benefit 8 hospital 
applying for reclassification by allowing 
it to withdraw its application if it 
determines that a favorable decision on

an application would not be to the 
hospital’s advantage because of changes 
in either the hospital’s wage index value 
or the wage index value for the area into 
which the hospital is seeking 
reclassification.

In addition to this general provision 
allowing hospitals to withdraw their 
applications before the MGCRB reacbes 
a decision, for FY 1992 only, we are 
allowing all hospitals to withdraw their 
applications after a decision has been 
issued by the MGCRB, if their request is 
received by [80 days after date of 
publication in the Federal Register). 
Again, it is impossible for us to know 
what effect this opportunity to withdraw 
an application for FY 1992 will have on 
prospective payment hospitals. 
However, we surmise that it will benefit 
hospitals.

C. Conclusion

In the absence of data, we are unable 
to reach any specific, quantifiable 
conclusions regarding the potential 
effects of this final rule. We have, 
however, pointed to the sizable 
redistributive effects that may flow from 
some of the MGCRB’s decisions 
(especially those that involve group 
applications). We have also briefly 
discussed the possible effects of the 
changes implemented in this final rule. 
For the most part, we believe these 
changes will benefit hospitals applying 
for geographic reclassification.

VIII. Other Required Information

A. Effective Dates
The September 6,1990 interim final 

rule set forth procedures and criteria for 
the MGCRB to use in making its 
decisions on hospital applications for 
geographic reclassification. Nothing in 
this final rule with comment period 
changes the effective date of those 
provisions, which permit hospital 
reclassifications beginning October 1, 
1991 for approved requests filed by 
November 6,1990. However, this final 
rule contains several changes to the 
September 6,1990 interim final rule, 
with various effective dates as 
described below:

• The revised method for applying the 
wage index to redesignated hospitals 
(first set forth at 56 FR 570) is effective 
for discharges occurring on or after 
January 1,1991, as specified by 
Congress under section 1888(d)(8)(C) of 
the Act as amended by section 
4002(h)(1)(A) t>f Public Law 101-508.

• The new procedures for review of 
any MGCRB decision at the discretion 
of the Administrator at § 412.278(c) are 
effective June 4,1991.
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• The provision that a hospital may, 
for an application for reclassification for 
Federal fiscal year 1992 only, withdraw 
its application after the MGCRB issues a 
decision is effective June 4,1991, 
through August 5,1991.

• The provision that a hospital 
located in an urban area can qualify for 
sole community hospital status if it is 
located more than 35 road miles from 
the nearest like hospital is effective June 
4,1991.

• All other changes implemented by 
this final rule with comment period are 
applicable beginning October 1,1991, 
that is, for applications for geographic 
reclassification for Federal fiscal year
1993. These changes include a hospital’s 
right to withdraw an application before 
the MGCRB issues a decision and the 
criteria for all hospitals in a county 
located in an urban area to request 
reclassification to another urban area.
B. Waiver o f Notice o f Proposed 
Rulemaking and 30-day Delay in the 
Effective Date

We ordinarily publish a notice of 
proposed rulemaking for a rule to 
provide a period for public comment 
However, we may waive that procedure 
if we find good cause that prior notice 
and comment are impractical, 
unnecessary, or contrary to public 
interest. We find good cause to issue 
this rule as a final rule with comment 
period because the delay involved in 
prior notice and comment procedures for 
the new provisions of this rule would be 
contrary to the public interest.

First, as explained elsewhere in this 
preamble, the MGCRB faces a statutory 
deadline of March 30,1991 for issuing 
decisions on hospital reclassifications 
for Federal F Y 1992. If hospitals are to 
receive timely the potential benefits of 
reclassification, if is necessary that 
complete appeal procedures 
immediately be in place. Timely 
adjudication is also essential to ensure 
that the budget neutrality requirement 
imposed by Congress in section 
1886(d)(6) of the Act can be met for 
Federal FY  1992 prospective payment 
system rates. In addition, section 4207(k) 
of Public Law 101-508 provides the 
authority to implement its provisions 
through a final rule with comment 
period when necessary . Thus, with 
regard to the new procedures for 
discretionary review by the 
Administrator of MGCRB decisions, a 
waiver of the notice of proposed 
rulemaking and prior public comment 
procedures is necessary and justified.

The only other new provision in this 
final rule with comment period that did 
not result solely from a comment on the 
September 6,1990 interim final rule is

the establishment of criteria for all 
hospitals located in a county in an urban 
area to request joint reclassification to 
another urban area. As noted above, we 
added this provision based both on a 
commenter’s suggestion and on explicit 
instructions from Congress in the 
Conference Committee Report 
accompanying Public Law 101-508 that 
the Secretary establish such guidelines 
at the earliest possible date. Therefore, 
in order for groups of hospitals to be 
able to apply for joint reclassification by 
October 1,1992 for reclassification for 
FY 1993, it is necessary that these 
guidelines be issued as final regulations 
at this time.

Therefore, we have concluded that it 
is appropriate to issue a final rule in this 
instance. However, we are providing a 
60-day period for public comment, as 
indicated at the beginning of this rule, 
on changes to the September 6,1990 
interim final rule resulting from 
provisions of Public Law 101-508. After 
considering comments that are received 
timely, we will respond to the 
comments, include any changes in the 
rule that might be necessitated in light of 
those comments, and publish a final rule 
in the Federal Register.

We also normally provide a delay of 
30 days in the effective date for 
documents such as this. However, if 
adherence to this procedure would be 
impractical, unnecessary, or contrary to 
public interest, we may waive the delay 
in the effective date. We find good cause 
to waive the usual 30-day delay for the 
provisions scheduled to take effect upon 
the publication of this final rule with 
comment period.

As explained above, it is essential 
that the new administrative review 
provisions have immediate effect so that 
the complete appeal procedures to be 
followed for MGCRB decisions during 
the current application period will be in 
place. Any delay in the effective date for 
this rule would also jeopardize the 
budget neutrality requirement described 
above. The provision that a hospital or 
hospitals may, for an application for 
reclassification for FY 1992 only, 
withdraw an application after die 
MGCRB issues its decision is entirely 
beneficial to hospitals and needs to take 
effect as soon as possible after the 
MGCRB issues a decision. Finally, the 
provision that a hospital located in an 
urban area can qualify for SCH status if 
it is located more than 35 miles from a 
like hospital also needs to take effect 
upon publication, so that affected 
hospitals can know with certainty that 
even after reclassification to an urban 
area, they continue to qualify for SCH 
status.

Thus, a 30-day delay in the effective 
date would be contrary to the public 
interest. Therefore, we find good cause 
to waive the usual 30-day delay in 
effective date.

C. Paperwork Reduction A ct

Sections 412.230,412.232,412.234, 
412.236, 412.254, 412.260, 412.266 and 
412.278 of this final rule with comment 
contain information collection 
requirements subject to review by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1980. The cited sections have 
been approved by OMB through October 
1993 under OMB control number 0938- 
0573.

D. Public Comments

Because of the large number of items 
of correspondence we normally receive 
concerning regulations, we cannot 
acknowledge or respond to the 
comments individually. However, we 
will respond to all comments received 
by the date and time specified in the 
"Dates” section of this preamble, and 
issue any necessary changes in a final 
rule.

lis t  of Subjects in 42 CFR Part 412

Health facilities, Medicare, Reporting 
and recording requirements.

42 CFR part 412 is amended as set 
forth below:
CHAPTER IV— HEALTH CARE FINANCING  
ADMINISTRATION, DEPARTMENT OF 
HEALTH AND HUMAN SERVICES

Subchapter B— M edicare Program

Part 412 is amended as follows:

PART 412—PROSPECTIVE PAYMENT 
SYSTEM FOR INPATIENT HOSPITAL 
SERVICES

A. The authority citation for part 412 
is revised to read as follows:

Authority: Sections 1102,1615(e), 1871, and 
1886 of the Social Security Act (42 U .S.G  
1302,1395g(e), 1395hh, and 1395ww).

B. In subpart G, § 412.92, the 
introductory text of paragraph (a) is 
revised; paragraph (aXl) is removed; 
paragraphs (a)(2), (a)(3), and (a)(4) are 
redesignated as paragraphs (a)(1), (a)(2), 
and (a)(3), respectively; the reference to 
"paragraph (a)(2)(i)” in newly 
redesignated paragraph (a)(l)(ii) is 
revised to read "paragraph (a)(l)(i)”; 
and the reference to "paragraph (a)(2)(i) 
or (a)(2)(ii)” in paragraph (b)(l)(ii) is 
revised to read "paragraphs (a)(lj(i) or
(a)(l)(ii)”.
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Subpart G—Special Treatment of 
Certain Facilities

§ 412.92 Special treatm ent Sole 
com munity hospitals.

(a) Criteria for classification as a sole 
community hospital. HCFA classifies a 
hospital as a sole community hospital if 
it is located more than 35 miles from 
other like hospitals, or it is located in a 
rural area (as defined in § 412.83(b)) and 
meets one of the following conditions: 
* * * * *

C. Subpart L is amended to read as 
follows:

1. The title of Subpart L is revised to 
read as follows:

Subpart L—The Medicare Geographic 
Classification Review Board

2. In § 412.230, new paragraph
(a)(4)(iv) is added; paragraph (d)(1) is 
revised; the introductory text of 
paragraphs (e)(1) and (e)(2) are 
republished; and paragraphs (e)(l)(ii) 
and (e)(2)(ii) are revised to read as 
follows:

§ 412.230 C riteria fo r an Individual hospital 
seeking redesignation to  a d ifferent rural or 
urban area.

(a) General.
* * * * *

(4) Special rules for sole community 
hospitals and rural referral centers. 
* * * * *

(iv) If a sole community hospital or 
rural referral center loses its special 
status as a result of redesignation, the 
hospital is considered to retain its 
special status for the purpose of 
applicability of the special rules in 
paragraph (a)(4) of this section.
* * * * *

(d) Use of an adjacent area’s 
standardized amount—(1) Criteria. To 
receive an adjacent area’s standardized 
amount, a hospital must demonstrate 
that its incurred costs are more 
comparable to the amount it would be 
paid if it were reclassified than the 
amount it would be paid under its 
current classification, and that it has the 
necessary geographic relationship (as 
specified in paragraphs (a) and (b) of 
this section) with the area to which it 
seeks redesignation. 
* * * * *

(e) >se of urban or other rural area’s 
wage index—(1) Criteria for use of 
adjacent area’s wage index. To use an 
adjacent area’s wage index, a hospital 
must demonstrate die following. 
* * * * *

(ii) The hospital has the necessary 
geographic relationship as specified in

paragraphs (a) and (b) of this section; 
and

* * * *
(2) Appropriate wage data. For a wage 

index change, the hospital must submit 
appropriate data as follows: 
* * * * *

(ii) For data for other hospitals, the 
hospital must provide data concerning 
both of the following:

(A) The average hourly wage in the 
adjacent area, which is taken from the 
most recent HCFA hospital wage 
survey; and

(B) If the hospital is requesting 
reclassification under
§ 412.230(e)(l)(iii)(B), occupational-mix 
data to demonstrate the average 
occupational mix for each employment 
category in the adjacent area. 
Occupational-mix data can be obtained 
from the Bureau of labor Statistics’ 
survey of a limited number of 
metropolitan areas; or surveys 
conducted by the American Hospital 
Association.

3. Section § 412.234 is redesignated as 
§ 412.238; a new § 412.234 is added; and 
paragraph (a)(2) of newly redesignated 
| 412.236 is revised to read as follows:

§ 412.234 Criteria for ail hospitals In an 
urban county seeking redesignation to 
another urban area.

(a) General criteria. For all 
prospective payment hospitals in an 
urban county to be redesignated to 
another urban area, the following 
conditions must be met:

(1) All hospitals in an urban county 
must apply for redesignation as a group.

(2) TTie county in which the hospitals 
are located must be adjacent to the 
urban area to which they seek 
redesignation.

(3) The county in which the hospitals 
are located must be part of the 
Consolidated Metropolitan Statistical 
Area (CMSA) that includes the urban 
area to which they seek redesignation.

(b) Wage Criteria—(1) Aggregate 
hourly wage. The aggregate average 
hourly wage of all hospitals in the urban 
county must be at least 85 percent of the 
average hospital hourly wage in the 
MSA or NECMA to which the hospitals 
in the county seek reclassification; or

(2) Aggregate hourly wage weighted 
for occupational mix. The aggregate 
average hourly wage of all hospitals in 
the urban county, weighted for 
occupational categories, is at least 90 
percent of the occupationally adjusted 
hourly wage, in the MSA or NECMA to 
which the hospitals in the county seek 
reclassification.

(c) Standardized amount—(1) 
Criteria. The urban hospitals must 
demonstrate that their average incurred

costs are more comparable to the 
amount the hospitals would be paid if 
they were reclassified than the amount 
they would be paid under their current 
classification.

(2) Demonstrating comparable costs. 
The urban hospitals demonstrate that 
their costs are more comparable to the 
average amount they would be paid if 
they were reclassified if, on average, 
each hospital’s case-mix adjusted cost 
per case is at least equal to the amount 
it would be paid under its current 
classification plus 75 percent of the 
difference between that amount and the 
amount the hospital would receive if it 
were reclassified.

(d) Appropriate data.—(1) Wage data. 
The hospitals must submit appropriate 
wage data as provided for in 
§ 412.230(e)(2).

(2) Cost data. The hospitals must 
submit appropriate data as provided for 
in § 412.230(d)(3).

§ 412.236 Alternative criteria for hospitals 
located in an KECMA.

(a) General.
* * * * *

(2) All the hospitals in a NECMA may 
qualify for redesignation by meeting the 
criteria in either § 412.234 or in 
paragraph (c) of this section. 
* * * * *

§ 412.250 [Amended]
4. In § 412.250, the reference to 

“§ 412.230 through § 412.234 in 
paragraph (a) is revised to read 
“§ 412.230 through § 412.236”.

5. In § 412.256, the reference to 
“§ 412.230 through § 412.234” in 
paragraph (b)(3) is revised to read 
“§ 412.230 through § 412.238”; and 
paragraph (c) is revised to read as 
follows:

. § 412.256 Application requirements.
* * * * *

(c) Opportunity to complete a 
submitted application. (1) The MGCRB 
will review an application within 15 
days of receipt to determine if the 
application is complete. If the MGCRB 
determines that an application is 
incomplete, the MGCRB will notify the 
hospital, with a copy to HCFA, within 
the 15 day period, that it has determined 
that the application is incomplete and 
may dismiss the application if a 
complete application is not filed by 
October 1.

(2) At the request of the hospital, the 
MGCRB may, for good cause, grant a 
hospital that has submitted an 
application by October 1, an extension
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beyond October 1 to complete its 
application.
* * * * *

6. New $ 412.273 is added to read as 
follows:

§ 412273 W ithdrawing an application.
(a) A hospital, or group of hospitals, 

may withdraw an application at any 
time before the MGCRB issues a 
decision.

(b) A request to withdraw an 
application must be made in writing by 
all hospitals that are party to the 
application.

7. In § 412.278, the heading of 
paragraph (a) and paragraph (b)(1) are 
revised; the introductory text in 
paragraph (c), and paragraphs (c)(3),
(c)(4), and (c)(5) are redesignated as 
paragraphs (f)(1), (f)(2), (f)(3), and (f)(4), 
respectively; new paragraph (c), (d), and
(e) are added; and redesignated 
paragraph (f)(2) is revised to read as 
follows:

§ 412278 Adm inistrator’s review .
(a) Hospital’s request for review. 

* * * * *
(b) Procedures for hospital’s request 

for review. (1) The hospital’s request for 
review must be in writing and sent to 
the Administrator, in care of the Office 
of the Attorney Advisor. The request 
must be received by the Administrator 
within 15 days after the date the 
MGCRB issues its decision. A request 
for Administrator review filed by 
facsimile (FAX) or other electronic 
means will not be accepted. The 
hospital must also mail a copy of its 
request for review to HCFA’s Office of 
Payment Policy.
* * * ■ * •

(c) Discretionary review  by the 
Administrator. (1) The Administrator 
may, at his or her discretion, review any 
final decision of the MGCRB.

(2) The Administrator promptly 
notifies the hospital that he or she has 
decided to review a decision of the 
MGCRB. The notice of review indicates 
the particular issues to be considered 
and includes copies of any comments 
submitted to the Administrator by 
HCFA staff concerning the MGCRB 
decision.

(3) Within 15 days of the receipt of the 
Administrator’s notice of review, the 
hospital may submit a response in 
writing to the Administrator, with a 
copy of HCFA.

(d) Criteria for discretionary review. 
In deciding whether to review an 
MGCRB decision, the Administrator 
normally considers whether it appears 
that any of the following situations 
apply:

(1) The MGCRB made an erroneous 
interpretation of law, regulation, or 
HCFA Ruling.

(2) The MGCRB’s decision is not 
supported by substantial evidence.

(3) The case presents a significant 
policy issue having a basis in law and 
regulations, and review is likely to lead 
to issuance of a HCFA Ruling or other 
directive needed to clarify a provision in 
the law or regulations.

(4) The decision of the MGCRB 
requires clarification, amplication, or an 
alternative legal basis.

(5) The MGCRB has incorrectly 
extended its authority to a degree not 
provided for by law, regulation, or 
HCFA Ruling.

(e) Communication procedures. All 
communications between HCFA staff 
and the Administrator concerning the

Administrator’s review of an MGCRB 
decision must be in writing. As specifi°d 
in paragraphs (b) and (c) of this section, 
copies of comments by HCFA staff are 
sent to applicant hospitals within 15 
days of receipt of a hospital’s request for 
review, or, in cases in which the 
Administrator decides to review a case 
at his or her discretion, are included 
with the Administrator’s notice of 
review. In the event there are additional 
communications between HCFA staff 
and the Administrator concerning 
MGCRB decisions reviewed by the 
Administrator under paragraphs (b) or
(c) of this section, HCFA furnishes 
copies of the communications to the 
hospital or group of hospitals.

(f) Administrator decision. 
* * * * *

(2) The Administrator issues a 
decision in writing to the party with a 
copy to HCFA—

(i) Not later than 90 days following 
receipt of the party’s request for review, 
or

(ii) Not later than 105 days following 
issuance of the MGCRB decision in the 
case of review at the discretion of the 
Administrator.
* * * * *
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance)

Dated: March 24,1991.
Gail R. Wilensky,
Administrator, Health Care Financing 
Administrator.
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Secretary.
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