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order by certified mail or by hand to the
permittee or his or her designated agent,
or by any means consistent with the
rules governing service of a summons
and complaint under rule 4 of the
Federal Rules of Civil Procedure.

Service shall be complete upon tender of
the notice or order or of the certified
mail and shall not be deemed
incomplete because of refusal to accept.

* * * * *!

PART 845—CIVIL PENALTIES

8. The authority citation for part 845
continues to read as follows:

Authority: Pub. L 95-87, 30 U.S.C. 1201 et
Seq., Pub. L 100-202, and Pub. L 100-440.

9. Section 845.17 is amended by
revising paragraphs (b) introductory text
and (b)(1) to read as follows:

§845.17 Procedures for assessment of
civil penalties.
* * * * *

(b) The Office shall serve a copy of

the proposed assessment and of the
work sheet showing the computation of
the proposed assessment on the person
to whom the notice or order was issued,
by certified mail, or by any alternative
means consistent with the rules
governing service of a summons or
complaint under rule 4 of the Federal
Rules of Civil Procedure, within 30 days
of the issuance of the notice or order.
(b)(2) If a copy of the proposed
assessment and work sheet or the
certified mail is tendered at the address
of that person required under 30 CFR
816.11, or at any address at which that
person is in fact located, and he or she
refuses to accept delivery of or to collect
such documents, the requirements of
this paragraph shall be deemed to have
Eeen*com*pliegwitr upon such tender.

PART 846— INDIVIDUAL CIVIL
PENALTIES

10.  The authority citation for part 846
continues to read as follows:
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Authority: Pub. L. 95-87, 91 Stat. 445 (30
U.S.C. 1201 et seq.); Pub. L. 100-34.

11.  Section 846.17 is amended by
revising paragraph (c) to read as
follows:

§846.17 Procedure for assessment of
individual civil penalty.

* * * * *

()  Service. For purposes of this
section, service shall be performed on
the individual to be assessed an
individual civil penalty, by certified
mail, or by any alternative means
consistent with the rules governing
service of a summons and complaint
under rule 4 of the Federal Rules of Civil
Procedure. Service shall be complete
upon tender of the notice of proposed
assessment and included information or
of the certified mail and shall not be
deemed incomplete because of refusal to
accept.

[FR Doc. 91-14555 Filed 6-19-91; 8:45 am]
BILLING CODE 4310-05-«*
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User Fees for Marine Licensing,
Certification of Registry and Merchant
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agency: Coast Guard, DOT.
action: Notice of proposed rulemaking.

summary: INnresponse to recent
statutory requirements, the Coast Guard
proposes to establish user fees for Coast
Guard services related to merchant
marine licenses, certificates of registry,
and merchant mariner documents. The
fees in this proposal are based on the
way the Coast Guard presently conducts
the merchant marine licensing and
documentation activities and current
costs of providing these Coast Guard
services.

dates: Comments must be received on
or before August 5,1991.

ADDRESSES: Comments may be mailed
to the Executive Secretary, Marine
Safety Council (G-LRA-2/3406) (CGD
91-002), U.S. Coast Guard Headquarters,
2100 Second Street, SW., Washington,
DC 20593-0001, or may be delivered to
room 3406 at the above address between
8 a.m. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is t202) 267-1477.

The Executive Secretary maintains
the public docket for this rulemaking.
Comments will become part of this
docket and will be available for
inspection or copying at room 3406, U.S.
Coast Guard Headquarters.

FOR FURTHER INFORMATION CONTACT.

LT JK Gillespie, Planning Division (G-
MP-1), Office of Marine Safety, Security,
and Environmental Protection, (202) 267-
6923.

SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their name
and address, identify this rulemaking
(CGD 91-002) and the specific section of
this proposal to which each comment
applies, and give a reason for each
comment. Persons wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Marine Safety
Council at the address under
“ADDRESSES.” If it determines that the
opportunity for oral presentations will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Drafting Information

The principal persons involved in
drafting this document are LT J.K
Gillespie, Project Manager, and C.G.
Green, Project Counsel, Office of Chief
Counsel.

Background and Purpose

The Omnibus Budget Reconciliation
Act of 1990 (the Act) amended section
2110 of title 46, United States Code, to
remove long-standing prohibitions
against collecting certain user fees.
Although, prior to amendment by the
Act, section 2110 did not prohibit the
Coast Guard from charging feestor
merchant mariner documentation
services, it did prohibit fees for
“licensing of masters, mates, pilots, and
engineers." The Coast Guard did not,
therefore, exercise its authority to
charge only one group of mariners out of
all those receiving these Coast Guard
services.

Section 2110 now requires the
establishment and collection ofuser fees
for Coast Guard services provided under
subtitle 11 of title 46, United States Code.
The Coast Guard must establish these
fees in accordance with the criteria in
section 9701 of title 31, United States
Code {General User Fee StatuteJ. The
fees would notaffect current Coast
Guard appropriations. They would “be
deposited in the general fund of the U.S.
Treasury as offsetting receipts of the
department in which the Coast Guard is
operating and ascribed to Coast Guard
activities.”

Marine licensing and merchant
mariner documentation, vessel
documentation, commercial vessel
inspections, and vessel plan review and
equipment approval are program areas
in subtitle Il for which fees must be
established. This proposal would
establish user fees only for Coast Guard
services relating to the issuance of
merchant marine licenses, certificates of
registry, and merchant mariner
documents. Fees for other Coast Guard
services in subtitle Il of title 46, United
States Code, will be established in
separate rulemakings.
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General Discussion of the Proposal

Section 2110 requires direct user fees
be established for services provided by
the Coast Guard under subtitle 1l of title
46, United States Code. To comply with
this mandate, the Coast Guard proposes
to amend 46 CFR parts 10 and 12 to
establish user fees for specific activities
conducted when individuals obtain a
license, certificate of registry, or
merchant mariner document.

Section 2110 allows adjustments of
fees to accommodate changes in the cost
of providing the services. The proposed
fees are based on current costs and the
way the Coast Guard presently conducts
the merchant marine licensing and
documentation program. The Coast
Guard intends to review the fees
annually to determine if adjustments or
changes to the fees are necessary. The
Coast Guard will revise these proposed
fees when costs change because of
inflation, deflation, or changes in the
way the services are provided. New
statutes, such as the Oil Pollution Act of
1990, may require the Coast Guard to
establish new regulations or make
substantive amendments to existing
regulations. When this occurs, the Coast
Guard will propose appropriate user
fees in each rulemaking.

Section 2110 provides that the fee for
a service may also include the cost of
collecting the fee. The Coast Guard has
not yet determined collection
procedures for the proposed fees.
However, the Coast Guard anticipates
that, at a minimum, collecting fees at
Regional Examination Centers (REC)
will be needed because many licensing
services are provided to “walk-in”
applicants. This proposal includes
estimated collection costs in the fees.

Section 2110 also provides authority
to recover “appropriate collection and
enforcement costs associated with
delinquent payments of the fees.” The
Coast Guard may employ any
government agency (Federal, State, or
local) or a private enterprise or business
(e.g., collection agency) to recover
delinquent fees or civil penalty charges.
Since the Coast Guard proposes to
collect fees prior to the services being
provided, delinquent payments should
not occur in most cases.

Section 2110 allows exemption of
certain persons from fees, “if in the
public interest.” While the Coast Guard
does not now propose to exercise this
authority, we are interested in
comments on exemptions that could be
in the public interest. One example
might be for persons who, while not
actively employed aboard vessels,
choose to participate in a merchant
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marine reserve program and, therefore,
would be required to hold a marine
license, certificate of registry, or
merchant mariner document. Is it in the
public interest to have a “pool” of
qualified persons available during times
of national emergency, and, if so, should
exemptions from the proposed fees be
established to encourage participation in
a merchant marine reserve program?
The public is invited to comment on this
or similar reasons to establish “public
interest” exemptions.

Discussion offees. In developing the
proposed fees, the Coast Guard
reviewed all the specific licensing and
merchant mariner documentation
activities in 46 CFR parts 10 and 12. The
process of obtaining a license or
certificate of registry under part 10 and
of obtaining a merchant mariner
document under part 12 are generally
similar in that there are three
identifiable phases in the overall
process: Evaluation of the application,
examination of the applicant, and
issuance of the license or document. The
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Coast Guard chose to separate the
process into these three phases for
establishing user fees, as some
applicants either do not complete the
entire process or must repeat certain
phases (e.g., examination). The Coast
Guard, therefore, proposes that each fee
be paid just prior to receiving the
service, thus ensuring that applicants
are not charged for a service not
provided, but that they will be charged
appropriate additional fees when a
phase is repeated. We have summarized
the proposed fees in Figure I.

Figure |—Proposed User Fees for Marine Licenses, Certificates of Registry, and Merchant Mariner Document

license
Upper Level
Lower Level..
Radio Officer................
Renewals or Endorsements.......
Certificate of Registry

Chief Purser, Purser, and Senior Assistant Purser.....

Activities

Junior Assistant Purser, Medical Doctor, and Professional NUTISe........cccooiiiiiiiiiiiiiiin i

Merchant Mariner Document (MMD)
MMD Endorsed with Qualified Rating
MMD without Qualified Rating

Other Fees

Duplicate or Replacement of License, Certificate of Registry, or MMD 5 .......cooiiiiiiiiiiiiiiiieee e

BAdin  Baiei jgayefee  Todl2
$70 (317) *$225 $35  $330 ($347)
65 (17) 880 35 180 (197)
45 (17) 35 80 (97)
.................................................................. 45 55 435 135
.................................................................................. 45 (17) — 35 80 (97)
an — 35 35 (52)
60 (17) 40 35 135 (152)
an _ 35 35 (52)
_ — 35 35

1An additional $17 charge for an FBI criminal record check would be added to the evaluation fee if the application is for an original license, original certificate of

registry, or original merchant mariner document.

2 Maximum totals—without and with an FBI criminal record check.

3 For limited examinations administered for certain licenses, the proposed examination fee is $55.

4This fee also applies to issuance of a renewal with a continuity endorsement issued under § 10.209(g).

5There is presently a $10 fee in 33 CFR subpart 1.25 for a duplicate continuous discharge book or copies of certificates of discharge. The Coast Guard proposes
to move this fee from 33 CFR subpart 1.25 to a section in 46 CFR part 12.

The proposed fees are based on the
cost to the Coast Guard of providing the
services. The Coast Guard incurs costs
each time an individual is provided a
service, regardless of the end result
achieved by the individual. Thus, an
individual who fails an examination and
allowable retests must repeat the
examination phase and pay another
examination fee.

In 46 CFR parts 10 and 12, the Coast
Guard proposes to define the term
“evaluation” to make clear that the
evaluation phase for which an applicant
pays a fee is more than a review of an
application form. The evaluation phase
begins when the Coast Guard receives
the application package. It includes
establishing an individual’s file,
completing paperwork for a Federal
Bureau of Investigation (FBI) criminal
record check when required, searching
through Coast Guard and other
government records, making
verifications, and conducting follow up
phone calls. The evaluation phase is
completed when the Coast Guard
determines whether or not an applicant
meets all the prerequisite requirements.

The evaluation fee would be paid when
the individual submits the application
package to the Coast Guard.

The next phase is examination. The
Coast Guard does not propose to define
the term “examination” since its use
should be clearly understood within the
existing and proposed regulations. The
examination phase involves scheduling,
proctoring, and grading examination
sections, and notifying applicants of
results.

The examination fee would be paid
when an applicant reserves a place on a
scheduled test date for examination
sections administered at Regional
Examination Centers (REC), or
administered at other locations by Coast
Guard traveling examination teams.
This fee covers the administration of all
sections of an examination required for
a particular license or endorsement. The
Coast Guard does not propose to charge
a fee for necessary retests prior to the
lapse period required in 46 CFR
10.217(a) (1) and (2). After a required
lapse period, an applicant would have to
begin the examination phase again and
a new examination fee would be

assessed. If the applicant misses taking
a scheduled examination, however, the
Coast Guard will allow rescheduling of
missed examination sections without an
additional fee as long as the individual’s
application remains valid.

The last phase is issuance. The Coast
Guard does not propose to define the
term “issuance” since its use should be
clearly understood within the existing
and proposed regulations. The issuance
phase includes preparing forms,
reviewing, and signing of documents by
appropriate REC personnel. The
issuance fee would be paid before an
individual receives the actual license,
certificate of registry, or merchant
mariner document.

There are several circumstances when
the applicant would not be charged a fee
for one or more of the three phases (i.e.,
evaluation, examination, and issuance).
Under the criteria of the General User
Fee Statute, it would be inappropriate
for the Coast Guard to charge a fee for a
service not provided.

An evaluation fee would not be
required for all applicants. For example,
a person applying for a radar observer
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endorsement, who has successfully
completed a Coast Guard-approved
course, would not be assessed an
evaluation fee. The Coast Guard also
proposes no evaluation fee for
certificates of registry for Junior
Assistant Purser, Medical Doctor, or
Professional Nurse; or for a merchant
mariner document without a qualified
rating endorsement. These activities do
not require significant amounts of
evaluation time. However, the Coast
Guard will assess a $17 fee for an
original merchant mariner document or
certificate of registry to cover the cost of
a required FBI criminal record check.
There are no examination
requirements for Radio Officer licenses;
certificates of registry; merchant
mariner documents not endorsed with a
qualified rating; and some license
endorsements. An example of an
endorsement for which there would be
no examination fee is a radar observer
endorsement. An applicant who
successfully completes a Coast Guard-
approved radar observer qualification
course is eligible for that endorsement.
If an examination is waived, then no
examination fee would be assessed. For
example, the Officer in Charge of
Marine Inspection may waive the
examination requirement for an
endorsement to raise or remove
horsepower limitations under 46 CFR
10.503(d). o
The full examination fee proposed for
upper level and lower level licenses
would not be appropriate when an
applicant needs only a partial or limited
examination. Limited examinations have
only one or two sections, and their
administration is comparable with the
time and effort required to administer
the open book exercises for renewal of
licenses. The Coast Guard, therefore,
proposes a lesser fee for limited
examinations. This fee would be the
same as the examination fee for the
open book exercise required in some
cases for renewals. A limited
examination is referred to in the
regulations in 46 CFR 10.412,10.418,
10.426,10.429,10.466 and 10.456. The
Coast Guard also considers the
examination referred to in 46 CFR 10.427
and 10.454 to be a limited examination.
The Coast Guard proposes to charge
an issuance fee for all licenses,
including licenses with a continuity
endorsement, even though an applicant
with this endorsement may not require
an evaluation or examination and would
not be assessed these other fees. The
Coast Guard also proposes to charge an
issuance fee for all certificates of
registry, and merchant mariner
documents (CG Form 2838) including
temporary documents (CG Form 2838T).

However, for conversion of the
temporary merchant mariner document
to a permanent document, there would
be no issuance fee. Additionally,
consistent with proposed § 10.219 and
existing § 12.02-23 of 46 CFR, no fee is
proposed forissuance of a duplicate
license, certificate of registry, or
merchant mariner document when its
loss is due to a shipwreck or other
casualty described by these sections.

Collecli&n fees and penalties for
failure to pay. The Coast Guard is
presently reviewing a variety of fee
collection procedures in addition to
having collection clerks at each REC.
The Coast Guard is also considering
alternatives to cash payment including
checks, money orders, credit cards, and
electronic payment procedures.
Convenience to the applicant will be an
important factor in selecting the
procedures to be used. Although these
administrative details are not required
to be subject to notice and comment, the
Coast Guard invites comments on
desirable features of a collection
system. The Coast Guard will include
the collection procedure details in the
Final Rule.

The Coast Guard also intends to
establish penalties for failure to pay
fees. A civil penalty of up to $5,000 is
authorized in 46 U.S.C. 2110. The Coast
Guard proposes to treat a check
returned due to insufficient funds as a
late payment and to recover appropriate
collection and enforcement costs in
these cases. Multiple checks returned
for insufficient funds could be treated as
failure to pay and subject to a civil
penalty. The Coast Guard also proposes
to withhold additional license,
certification, or merchant mariner
documentation services pending
payment of any outstanding fees.

Cost methodology. The Coast Guard
developed fees in this proposal using
information from workload analysis
studies and costs of conducting marine
licensing activities at the 17 Coast
Guard RECs which provide the licensing
and merchant mariner documentation
services. The proposed fees are based
on three basic costs.

The first cost is for the personnel and
associated infrastructure necessary to
provide the licensing services. These
include, but are not limited to: office
space; office equipment and supplies
such as telephones, computers, and
copiers; special training; and other
personnel-irelated costs. Using
information from a workload analysis
study, hourly standard rates provided in
the Coast Guard Standard Rate
Instruction (COMDTINST 7310.1D), and
the Coast Guard Staffing Standards
Manual (COMDTINST M5312.11A); the
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Coast Guard calculated this total cost to
be approximately $5.9 million.

The second cost is associated with
collecting foes. Both the General User
Fee Statute and 46 U.S.C. 2110 allow this
cost to be included in the user fee itself.
The Coast Guard is reviewing various
collection procedures, and is considering
accounting requirements, as well as
convenience to the public. Since the
Coast Guard does not presently know
what collection procedures will be used,
a collection cost figure of $300,000 was
estimated for the purpose of this
proposed rulemaking. This amount
would fund eight persons to supplement
existing personnel so that each unit
having an REC would have a collection
clerk. When the collection procedure is
chosen, the Coast Guard will adjust the
$300,000 estimate to reflect the actual
cost of the collection procedure, and will
adjust the proposed fees if necessary.

The third cost is for an FBI criminal
record check conducted on applicants.
Approximately 16,000 FBI criminal
record checks are now conducted each
year. For each criminal record check, the
FBI charges the Coast Guard $17, which
results in an annual cost of
approximately $300,000.

The Coast Guard presently requires
the FBI criminal record check on
applicants for original licenses,
certificates or registry, or merchant
mariner documents. For each of these
applicants, the $17 charge would be
added to the evaluation fee. In 46 CFR
part 12, the term “original merchant
mariner document” means the first
document issued to an individual. An
individual already holding an original
merchant mariner document would not
be chained for an FBI criminal record
check when applying for any merchant
mariner document subsequent to the
original. However, a holder of a
merchant mariner document applying
for a license will be charged for the
required FBI check for the evaluation of
an original license.

Fee categories and amounts. The
Coast Guard developed the proposed fee
amounts using personnel and cost data
for each phase of the licensing and
documentation activities. The issuance
fee for all activities was essentially the
same, but examination and evaluation
fees for the activities varied
substantially. The Coast Guard,
therefore, divided the licensing activities
into three groups and the certificate of
registry and documentation activities
into two groups each so that fees could
be set for groups of activities based on
similarities of costs in each phase.

For the issuance phase, the actual
preparation of the document involved



Federal Register £ Vol. 58, No. 119 fi Thursday, June 20; 1991 / Proposed Rules

similar amounts oftime and the cost of
this phase was practically'identical for
all licenses, certificates ofregistry, and
merchant mariner documents. The5
issuance fee, therefore, is the-same for
all categories of licenses, certificates of
registry’, and merchant mariner
documents The original calculated costs
were rounded down ter$35to redOce
confusion- and for administrative
simplicity.

Licensefees (fpantWf. The Coast
Guard proposes fees for upperlevel and
lower level license categories and fra:
Radio Officers. The Coast Guard is
defining the terms “upper level” and;
"lower level” in this proposedrule as
follows:

Upper level means a category of deck
and engineer licenses established for
assessment of fees. Upper level licenses
are those licenses for which; the
requirements are listed in §§, 10.404 to
10.407 of subpart D, and §8§ 10:510}.
10.512,10*514 and 10*510 of subpart Eof
46 CFR part 1Q. In general”~ these include,
all ocean or near coastal deck and
engineer licenses for inspected vessels
oyer 1600 gross tons«

Lower level means a category of deck
and engineer licenses established, for
assessment of fees. Lower level: licenses,
are all licenses,, other than those defined
as upper level; for which the
requirements are. listed in subparts D>E
and G 0f46 CFR part 10. These will
include original issues or upgrades for
all other licenses found in 46 CFR part
10, except Radio Officers. This category
also includes First Class Pilots;

The Coast Guard is proposing
separate fees for a Radio Officer license.
There is no requirementfor a Coast
Guard examination for this license, so
there would be no examination fee. The
evaluation fee is lower than the other
two license categories because there are
no service requirements to review, and
part of the evaluation is conducted’by
the Federal Communications
Commission (FCC) prior to submitting,
an application with the Coast Guertf.
Applicants forthe Rathe Offieer license
are required th-present a current firstor
second class radiotelegraph- operator
license issued by the;FCC. TheFCC
licenseis accepted without further
evaluation by the Coast Guard. The
issuance fee for a Radio Officer license;
however, is the same as for other marine
licenses.

The Coast Guardiproposes identical
fees for license renewalsand for
endorsements; added to an existing
license. Average costs for conducting
evaluation, examination; and;issuance
phases were similar for renewal; and
license endorsement activities. The
Coast Guard proposes that the same

evaluation, examinationland issuance
fees be assessed for all license
endorsement applications. Ifa single
application requests more than one
endorsement, the Coast Guard will
process the application as a single
activity.

Certificates ofregistry (part10)i The
Coast Guard has divided the certificates
of registry (listed in 46 CFR part 10} into
two groups, based: on-differencesin the
evaluation required The evaluation of
an applicant for Chief Purser«Purser,
and Senior Assistant Purser is similar to
the evaluation- required for a lower level
license applicant. Junior Assistant
Purser, Medical Doctor, and Professional
Nurse applicants must produce
documents required under § 10,807 of46
CFR part 10 and fill out an application
form. The evaluation, of these
applications is minimal and die Coast
Guard proposes to Gharge no fee for
these applicants. However,, when an FBI
check is required; die Coast Guard will)
assess a $17 fee..

Merchantmariner documents (part
12% The Coast Guard proposes no fee
for evaluation or for examination for a
merchant mariner document not
endorsed with a qualified rating. There
is minimal processing of the application
and no-examination; requirement priorto
issuance of the document.. However,,
when an FBI check is required,, the
Coast Guard will assess a $17 fee.

The-Coast Guard is proposing & fee of
$60 for evaluation and $4Q for
examination for a merchant mariner
document endorsed with a qualified
rating. The Coast Guard is.defining the
term “qualified rating” as any category
of Able Seaman, Qualified Member of
the Engine Department« Lifeboatman, or
Tankennan-endorsement on a<merchant
mariner document. Requirements forthe
qualified rating, endorsements are
specified in §<12.05«12.07,12.10,12.15,
12.17 or 1-220-of part 12. The Coast
Guard proposesthat the same
evaluation, examination; and issuance
fees be assessed for all qualified rating
endorsement applications Ifa single
application requests more than one
endorsement, the Coast Guard will,
processthe application as a single
activity.

Section by Section Analysis
46 CFRpart10

The Coast Guard proposes totupdate
the authority citation; and include
statutes related to user fees (i.e., 14
U.S.C. 6644 31 U.S.CI 9701,46ILSXL
2110}, and a statute (i.e., 46 U.S.C. 7501)»
which provides authority relating to:
issuing a duplicate license or certificate
of registry.
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Section 10.103—The Coast Guard
proposes definitions for the terms
“evaluation™ “upper level” and» “lower
level."

Section 1&109—Proposed user fees for
licensing and certification activities.

Section O-1I0—This sectionis
reserved for payment procedures which
will provide instructions athow fees
are to be paid.

Section 10.111—This section
establishes penalties for failure to pay
fees.

Section 10.205, § 10.207 and § 10.209—
These sections are revised: to include a
cross-reference to required fees listed in
§10.109.

Section 10.21-7—The Coast Guard-
revises this section to; establish a
requirement for assessing additional;
examination fees when an applicant
repeats the examination phase..

Section 10.219—A fee for reissuancem
of a license or certificate of registry is
referenced. Paragraph (b);is;also added
to conform with a statute allowing breg;
issuance of these documents ifloss is
due to shipwreck or other casualty. This;
section applies the; same criteria as 48;
CFR 12.02-23 for consistency between 48
CFR parts 10 and: 12.

46 CFRpart 12

The Coast Guard proposes to revise
the authority'citation to inchide statutes*
related to user fees pie., 14 IF.34Cl 664, 31
U.S.C. 9701, 40 U.S.C. 2110} and a statute
(i.e., 46 U.SC. 7501} which*provides
authority relating to issuinga duplicate
merchant mariner document.

Section 12.01-0—The CoastiGuard
proposes definitions forthe terms
“evaluation”, “original document™
“qualified rating.”

Section 12.02-18—Proposed" user- fees;
for merchantmariner document
activities. There is a $10 fee assessed ih
33 CFR subpart 1.25 for a duplicate
continuous discharge book or copies of
certificates of discharge. The Coast
Guard proposes to move this fee from 33
CFR subpart 1.25-to this section,, so that;
all fees for merchant mariner document
services will be contained in part 12.

Section 12.02—+8—The Coast; Guard
also proposes to include penalties for
failure to pay fees.

Section 12.02-23—This section was
amended to reference fees in 12.02-18
and to delete outdated sectionsand
references to 33 CFR subpart V251

33 CFR Subpart L25—The Coast
Guard proposes to make conforming
amendments to-33-CFR subpart 1.25 and
move appropriate merchantmariner
documentation fees to 46-CFR 12.02-18.

and
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Regulatory Evaluation

The Act requires the Coast Guard to
collect user fees for commercial vessel
services provided under subtitle Il of
title 46 United States Code. These
services include: Marine licensing and
merchant mariner documentation, vessel
documentation, commercial vessel
inspections, and vessel plan review and
equipment approval. Because these
regulations may impact the same
individuals or companies, it is necessary
to briefly examine the total cost of these
regulations combined. Although precise
final cost impacts await further study,
the total cost of direct user fees under
Subtitle 11 is estimated to be less than
$45 million on an annual basis. The
merchant marine licensing and merchant
mariner documentation regulation
represents only $6 million out of the
maximum estimate of $45 million. This is
well below the $100 million threshold
that would make this a major regulation
under Executive Order 12291.

Even though not major, this
rulemaking is significant under the
Department of Transportation
Regulatory Policies and Procedures (44
FR11040; February 26,1979) and a draft
Regulatory Evaluation has been
prepared. This draft is available in the
docket for inspection or copying where
indicated under “ADDRESSES.” The
evaluation focused on the annualized
cost of the user fees and compared them
to typical salaries of merchant mariners.
It also looked at the proposed user fees
and compared them to other types of
professional license fees. The evaluation
concluded that the financial impact on
the public, and individuals subject to
these direct user fees, would be
minimal.

A cost-benefit analysis was not
prepared since this regulatory proposal
Is a deficit-reduction measure of the Act.
Benefits to the public affected by this
proposal are already captured by the
issuance of the marine license,
certificate of registry, or merchant
mariner document which is currently
provided free of charge by the Coast
Guard. As such, there will be no
additional benefits to the segment of
public affected by this proposal.
However, the regulatory proposal will
have an impact on many individuals
since any fee represents an impact, no
matter how small.

The cost of the regulations to the
individual merchant mariner varies
according to the type of license or
service being requested. Since licenses
are renewed every five years, to
estimate the annual cost to an individual
the total fee amount for obtaining the
license is divided by five. For example,

the proposed total fee for obtaining an
original upper level license is $347. If an
upper level license holder held the new
license for 5 years, the annualized cost
to that person would be approximately
$70. A proposed renewal fee for this
license is only $135, so the annualized
cost of a renewed license is $27.

The U.S. Maritime Administration
provided typical salaries to the Coast
Guard. Persons having an upper level
license and employed in the position of
third assistant engineer have a monthly
base wage of $3,283 with overtime of
$2,577 a month. The third mate monthly
wages are $3,105 with overtime of
$2,437. In general persons who are
employed in higher grade license
positions (e.g., chief mate, chief
engineer, master, etc.) earn more than a
person with a third assistant engineer or
third mate license. The annual user fees
stated above represent an insignificant
amount compared to the typical salaries
of merchant marine officers.

For merchant mariner documents, the
fee for obtaining a document endorsed
as Able Seaman (example of highest fee
item in documentation) is $152.
Currently, renewal of this document is
not required. However, under the Oil
Pollution Act of 1990, both existing and
new merchant mariner documents will
be renewed every five years. A
merchant mariner may seek an
additional endorsement within a few
years which would also require payment
of fees. If spread out over a five year
period, the annualized cost would be
approximately $30. The typical salary of
an Able Seaman ranges from $1,403 (the
median monthly wages of an Able
Seaman on a U.S. flag deep sea tanker
reported by the Bureau of Labor
Statistics) to $1,569 base monthly wages
with $1,232 in overtime. On an
annualized basis, the costs to the
average employed seaman should
represent significantly less than one
day’s wages. For an active merchant
mariner, this regulation will represent a
small cost.

In summary, the Coast Guard’s
position is that the impact of these
proposed regulations on the general
public will be imperceptible and the
impact on maritime industries of the
U.S. will also be small. The impact on
individual merchant mariners who are
active in their trade should be minimal,
based on the information collected.
However, comprehensive data was not
available for certain categories of
licensed mariners, such as small
passenger vessel operators. The Coast
Guard invites public comment or data
relating to the impact of the proposed
fees on small passenger vessel operators
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or for any other category of license
holder. The Coast Guard’s position is
that the proposed user fees will not have
a significant impact on inflation, or any
one industry, geographic region, or
international trade. On the other hand,
there are people who have no intention
of returning to sea who retain their
license or merchant mariner document
for convenience or other purposes. As a
consequence, some of these individuals
may well choose not to renew their
licenses or documents. This will benefit
the Coast Guard by removing these
persons from our records of active
mariners; saving record keeping costs
and providing a more accurate
indication of available merchant
mariner reserves.

Small Entities

Under the Regulatory Flexibility Act
(5U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal will
have a significant economic impact on a
substantial number of small entities.
“Small entities” include independently
owned and operated small businesses
that are not dominant in their field and
that otherwise qualify as “small
business concerns” under section 3 of
the Small Business Act (15 U.S.C. 632).

Because it expects the impact of this
proposal to be minimal, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
proposal, if adopted, will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This proposal contains no additional
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.). Existing
requirements are covered under Office
of Management and Budget control
numbers OMB 2115-0514 and OMB
2115-0111.

Federalism

The Coast Guard has analyzed this
proposal in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that this proposal does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that, under section 2B.2
of Commandant Instruction M16475.1B,
this proposal is categorically excluded
from further environmental
documentation. Section 2.B.2.1 of that
instruction excludes “administrative
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actions and procedural regulations and
policieswhich clearly db not have any
environmental! impacts.” A Categorical!
Exclusion Determination is available in
the docket for inspection or copying
where indicated under MDDRESSES.”

List of Subjects
33 CFRPart1

Administrative practice and
procedure, Authoritydelegations
(Government agencies). Fees, Freedom
of information;, Penalties.

48 CFRPartw

Fees, Reporting and recordkeeping
requirements, Schools, Seamen-.

46 CFR Part 12

Fees;, Reporting and recordkeeping
requirements, Seamen.

For the reasons set outin the
preamble, the Coast Guard proposes to
amend33 CFR'Part1 and 46 CHI parts
10 and 12 as follows:

Title 33— [Amended]
Subchapter A—General

PART 1—GENERAL PROVISIONS

1. The:authority citation for subpart
1.25 continues to read as follows:

Authority: Sec.  83Stab 238, as amended;
secs; 682; 83&83>Stat.5451,866"501.,85 Sta*.
290; 5 U.S.C. 552;.14 U.S.C. 632, 633;
Departmentof Transportation. Order 1100.1
Mar. 31,.136",49 CFR 1.4(a)(2),

2. The heading: oftsubpart 1.25 is
revised to read as fodowar

Subpart 425»>+Feesand Charges foe
Certain Recordsand Services

81.25-40 [Amended!

3. In $U£5-4Q paragraph (jb$i&
removed and reserved»

4. Table 1,25-4Q(bl is removed.

Title 46— [Amended!

Subchapter B—Merchant Marine Offlcess,
and Seamen

PART 10— LICENSING OF MARITIME
PERSONNEL

5. The authority citation for part 10:is
revised to read a«, follows:

Authority::T4 O.S.C. 664; 3T IP.S:C. 970T, 48
U.S.C. 2103, JHttft 2103; 7T01, 7501, 7701»8T85r
49 CFR T.45; 1.46; section« 10,107 also-issued
under the authority of44USX. 3507.

6. Section 10.103 is amended %
adding die following definitions in
alphabetical order.

§10.103 Definitions of terms used in »Ms
part

Evaluation means processingan
application, from die point of receipt to
approval or rejection of toe application;
including review of ah'documents and
records submitted with: an application
as well! as those obtained! from: public
record®and databases;

* 48 #: fic */

Lowerlevel meansa category ofdeck
and engineer Ktenses estaWished for
assessment of fees; Lower level licenses
are all licenses, other than those defined
as upper level; for whichthe
requirements are listed hr subprarts. D/E’
and G ofthis part.

L

Upper level means a category ofdeck
and engineer licenses established for
assessmentoffees. Upper level! licenses
are those licenses for which, the
requirements are listed in 8§ 10.404 to
10.407 of subpart D ofthis partand
88 10.510,10.512,10.514 and 10.516 of
iubpart E oj tlhis‘part. N

7. Section 10:106 is added to read as

follows”

§10.109 Fees.

(@) The foliowing fees am required for
license and registration activities to this
part::

(b) For licenses. (1) Upper level:

(D) For evaluation for an original
licensee $67.

(ii) For evaluation for a license other
than an: original, toehnitng a raise to«
grade of a license,,

(iii) For administration of an
examination;, including allowable
retests, $2251

(iv) For administration- of a limited
examination required under subpart D
of this part, including allowable retests,
$55.

(v) For issuance of a license» $35,

(2) Lower levet

(i) For evaluation for an original
license, $82.

(ii) For evaluation for a license other
than aw original, including &raise m*
grade of a license, $65-.

(iii) For administration of an
examination', ihcKidihg aUbwabfe
retests, R

(rv) For administration- of a limited'
examination-required under sofepart I?
of this part, including allowable retests,
$55.

(v) For issuance ofalicense, $35.

(3) Radio* Officer*

(i) For evaluation foran original
license; $62;

(i)  <orevaluation for » license other

than- an*original license, $45.
(iii) Fbr issuance of a license;, $35..
(c) Forendorsements subsequentto
the: issuance-of toe license:
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(1) Forevaluation! for stogie or
multiple endorsements; $45.,

(2) For administration of
examinations,, including allowable
retests, $55»

(3) For issuance ofsingle or multiple
endorsements to an existing license, $35.

(d) ,Forrenewal ofa license:

(1)  .Forevaluationfor renewal of a
license, $4fc

(2) For administration ofan open-book
exercise if required under § 10.209 of
this part, $55.
$3(3) For issuance of a renewed license»

5.

(e) For Certificates of Registry:,

(1) For Chief Purser; Purser»and
Senior Assistant Purser:

(i) For evaluation of an unlicensed
ggglicant for a certificate of registry,

(ii) For evaluation of an applicant who
hold®alicenselor certificate ofregistry
issued under thii®part, $45.

(iii) For issuance of a certificate of
registry, $35.

(2JForJunforAssisfant Purser,
Medical Doctor; and!ProfessionalINurse:
(i) For evaluation of an unlicensed
%pplicant for a certificate of registry,

17.

(ii) For evaluation* of an applicant who*
holds a license or certificate of registry
issued under this part»na fee.,

(iii) For issuance ofa certificate of
registry, $36;.

(f) For reissue of a.license or
certificate of registry issued* to this part
where a fee is required in § 10.219,$35.

(9) For endorsements, to existing
license, a raise in grade of a license,, an
additional«license, or certificate, of
registry where further evaluations, are
not required; no evaluation foe.

()  ,For endorsements to existing
license» »raise:in”ade ofa license»or
an additional, licensewhere further
examination® are’not required, no
examination* fee.

8LSectionm ill isaddedtoread;as
foltowsv

§10.111 Penalty tor failure to pay fees.

(a) A person that violates this subpact
by failingto pay a fee or charge
established under this subpart is liable
to the United States Government for a
civil penalty of not move than; $5,000 for
each violation.

(b) The Coast Guard' may assess-
additional charges to a person: to
recover collectionand enforcement
cost®associated «dito delinquent
payment® of or faiftire to pay afee»
Coast Guard licensing; services may-also
be withheld pending payment! of
outstanding fees;,
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9. Section 10.205 is amended by
revising paragraph (a) to read as
follows:

§ 10.205 Requirements for original
licenses and certificates of registry.

(a) General. The applicant for an
original license or certificate of registry
shall present satisfactory documentary
evidence of eligibility in respect to the
requirements of this section. All
applicants shall make written
application on a Coast Guard furnished
form and submit the evaluation fee set
out in §10.109.

10. Section 10.207 is amended by
revising paragraph (a) to read as
follows:

§ 10.207 Requirements for raise of grade
of license.

(@) General. Before any person is
issued a raise of grade of license, the
applicant shall present satisfactory
documentary evidence of eligibility. All
applicants shall make written
application on a Coast Guard furnished
form and submit the evaluation fee set
out in §10.109.

11. Section 10.209 is amended by
revising paragraph (a) to read as
follows:

8§10.209 Requirements for renewal of
license.

(a) General. Except as provided in
paragraph (g) of this section, applicants
for renewal of licenses shall establish
that they possess all of the
qualifications necessary before they are
issued a renewal of license. All
applications must be on a Coast Guard
furnished form, and accompanied by the
evaluation fee set out in § 10.109. The
applicant may appear in person at any
Regional Examination Center listed in
§10.107 or may renew the license by
mail under paragraph (e)(3) of this
section. The applicant must submit the
license to be renewed or a photocopy of
the license. If requested, the old license
\ivill tle re,tcurngd to*the applicant.

12. Section 10.217 is amended by
revising paragraphs (a) (1) and (2) to
read as follows:

§10.217 Examination procedures and
denial of licenses.

(@)(1) The examinations for all deck
and engineer unlimited licenses are
administered at periodic intervals. The
examination fee in § 10.109 must be paid
when the examination is scheduled. If
the applicant fails three or more sections
of the examination, a complete
reexamination must be taken, but may

be taken during any of the scheduled
exam periods. On the subsequent exam,
if the applicant again fails three or more
sections, at least three months must
lapse before another complete
examination is attempted, and a new
examination fee will be required. Ifan
applicant fails one or two sections of an
examination, he or she may be retested
twice on these sections during the next
three months. If the applicant does not
successfully complete these sections
within the three month period, a
complete reexamination must be taken
after a lapse of at least three months
from the date of the last retest, and a
itew examination fee will be required.
The three month retest period may be
extended by the OCMI if the examinee
presents discharges documenting sea
time which prevented the taking of a
retest during the three month period.
The retest period may not be extended
beyond seven months from the initial
examination.

(2) The scheduling of all other deck
and engineer license examinations will
be at the discretion of the OCMI. The
examination fee in § 10.109 must be paid
when the examination is scheduled. In
the event of a failure, the applicant may
be retested twice whenever the
examination can be rescheduled with
the OCMI. The applicant must be
examined in all of the unsatisfactory
sections of the preceding examination. If
the applicant does not successfully
complete all parts of the examination
during a three month period from the
initial test date, then after a lapse of at
least two months from the date of the
last retest a complete reexamination
must be taken, and a new examination
fee will be required.

13.  Section 10.219 is amended by
redesignating the existing text as
paragraph (a) and adding new
paragraphs (b) and (c) to read as
follows:

§10.219 Issuance of duplicate license or
certificate of registry.

(b) If a person loses a license or
certificate of registry by shipwreck or
other casualty, a reissue of such license
or certificate or registry will be supplied
free of charge. The phrase or other
casualty as used in this section is
interpreted to mean any damage to a
ship caused by collision, explosion,
tornado, wreck or flooding of the ship,
such as a tidal wave or grounding of the
ship on a sand bar, or a beaching of the
ship on a shore or by fire or other causes
in a category with these mentioned.

(c) If a person loses a license or
certificate of registry otherwise than by
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shipwreck or other casualty, and wants
a reissue, he or she will be required to
pay the appropriate fee set out in
§10.109.

PART 12— CERTIFICATION OF
SEAMEN

14. The citation of authority for part 12
is revised to read as follows:
Authority: 14 U.S.C. 664; 31 U.S.C. 9701; 46

U.S.C. 2110, 7301, 7501, 7701, 8105,10104; 49
CFR1.46.

15. The table of contents for part 12 is
amended by adding entries for §§ 12.01-
6 and 12.02-18 to read as follows:

Subpart 12.01—General

Sec.
* * * * *

12.01- 6 Definitions of terms used in this

part.

* * * *

Subpart 12.02—General Requirements for
Certification
*

* * * *

12.02- 18 Fees.
* * * *

16. Section 12.01-6 is added to read as
follows:

§12.01-6 Definitions of terms used in this
part.

Evaluation means processing an
application, from the point of receipt to
approval or rejection of the application,
including review of all documents and
records submitted with an application
as well as those obtained from public
records and databases.

Original document means the first
merchant mariners document issued to
any person by the Coast Guard.

Qualified rating means various
categories of Able Seaman, Qualified
Member of the Engine Department,
Lifeboatman, or Tankerman
endorsements on merchant mariner
documents.

17. Section 12.02-18 is added to read
as follows:

8§12.02-18 Fees.

(a) The following fees are required for
merchant mariner document activities in
this part:

(1) For evaluation for an original
document, (does not apply if applicant
holds a license or certificate of registry
gleUEd under part 10 of this subchapter),

(2) For evaluation for a merchant
mariner document endorsed with a
qualified rating:

(i) For an original merchant mariner
document, $77.

(ii) For a merchant mariner document
other than original, $60.
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(3) For administration of examination,

(4) For issuance of a document, $35.

(5) For duplicate of a merchant
mariner document issued in this part
where a fee is required in § 12.02-23,

3)

(6) For a duplicate continuous
discharge book or copies of certificates
of discharge, $10.

?b; [Reserved.]

c) The following apply to persons
failing to pay user fees:

(1) A person violating this subpart by
failing to pay a fee or charge established
under this subpart is liable to the United
States Government for a civil penalty of
not more than $5,000 for each violation.

(2) The Coast Guard may assess
additional charges to a person to

recover collection and enforcement
costs associated with delinquent
payments of or failure to pay a fee.
Coast Guard documentation services
may also be withheld pending payment
of outstanding fees.

18.  Section 12.02-23 is amended by
revising paragraphs (b) and (c) to read
as follows:

§ 12.02-23 Issuance of duplicate

documents.
* * * *

(b) If a seaman loses a continuous
discharge book, or merchant mariner’s
document, or certificate of discharge,
otherwise than by shipwreck or other
casualty, and wants a reissue, he or she
will be required to pay for a reissue at
an amount equal to the cost of such
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document or certificate to the Coast
Guard as prescribed in § 12.02-18 of this
part.

() A person entitled to duplicate
merchant mariner document or record of
sea service may obtain the document by
applying at the nearest office of the
Officer in Charge, Marine Inspection, by

(1) Completing the application form
provided by the Coast Guard; and

(2) Paying the fee prescribed in
§ 12.02-18 of this part.

Dated: June 13,1991.
Martin H. Daniell,

Vice Admiral, U.S. Coast Guard, Acting
Commandant.

[FR Doc. 91-14431 Filed 6-19-91; 8:45 am]
BILUNG CODE 4910-14-M
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ENVIRONMENTAL PROTECTION
AGENCY

[OPTS-80015B; FRL-3932-1]

Registration and Agreement for TSCA
Section 8(e) Compliance Audit
Program Modification

agency: Environmental Protection
Agency (EPA).
action: Notice.

summary: This Notice, pursuant to
sections 15 and 16 of the Toxic
Substances Control Act (TSCA), 15
U.S.C. 2601 et seq., announces the
availability of the TSCA section 8(e)
reporting guide and modifications to
EPA’8 TSCA Section 8(e) Compliance
Audit Program and the Agreement for
the TSCA Section 8(e) Compliance
Audit Program (“CAP Agreement”). The
modifications to the TSCA Section 8(e)
Compliance Audit Program and the CAP
Agreement include the extension of the
registration deadline until July 1,1991,
the addition of provisions for listing of
certain types of previously reportable
TSCA section 8(e) information now in
EPA’s possession, and modification of
EPA’s guidance for reporting
information concerning "widespread
and previously unsuspected distribution
in environmental media” and
“emergency incidents of environmental
contamination” under TSCA section
8(e).

DATES: The Registration period for the
TSCA Section 8(e) Compliance Audit
Program closes on July 1,1991. All
persons interested in registering for the
TSCA Section 8(e) Compliance Audit
Program must request a CAP Agreement
and submit a signed CAP Agreement to
EPA no later than July 1,1991.

addresses: Copies of the modified CAP
Agreement and the TSCA section 8(e)
reporting guide may be obtained from
the TSCA Assistance Information
Service, Environmental Assistance
Division (TS-799), Office of Toxic
Substances, Environmental Protection
Agency, 401 M St., SW., Washington, DC
20460, (202) 554-1404, TDD: (202) 554-
0551.

FOR FURTHER INFORMATION CONTACT:
David Kling, Acting Director,
Environmental Assistance Division (TS-
799), Office of Toxic Substances,
Environmental Protection Agency, 401 M
St.. SW., Washington, DC 20460, (202)
554-1404, TDD: (202) 554-0551.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of February 1,
1991 (56 FR 4128), EPA announced the
opportunity to register for the TSCA

Section 8(e) Compliance Audit Program.
The TSCA Section 8(e) Compliance
Audit Program is a one-time voluntary
compliance audit program developed to
obtain outstanding TSCA section 8(e)
data and foster compliance with the
statutory obligations of TSCA section

8(e).

((%n April 26,1991 (56 FR 19514), EPA
modified the TSCA Section 8(e)
Compliance Audit Program and the CAP
Agreement. The modifications included
extension of the registration and
termination dates, the opportunity to
petition EPA for a case-by-case
extension of the termination date,
modifications to the CAP Agreement
provisions regarding admission of a
violation of TSCA section 8(e) and
waiver of right to a hearing, and EPA’s
development of a TSCA section 8(e)
reporting guide.

1. TSCA Section 8(e) Reporting Guide

Since the April 26,1991 modifications
were announced, EPA completed
development of the TSCA section 8(e)
reporting guide. The guide contains
useful reporting and implementation
guidance and includes two major
indices. The first index, which
references approximately 150 section
8(e) "Status Reports,” is arranged by
toxicologic study type with subheadings
related to section 8(e) reporting criteria.
The second index is cumulative and is
arranged by type of study for all initial
submissions received under section 8(e)
from January 1,1977, to October 1,1990.

There are two major objectives for
presenting the guide. First, the guide
makes certain information pertaining to
section 8(e) reporting more accessible to
members of the regulated community
and others. Second, the guide provides
reference to both general and specific
examples of submitted information as
well as EPA’s comments regarding such
submissions. The examples are intended
to help persons who are subject to
section 8(e) understand better the types
of information that should be submitted
to EPA under this important mandatory
chemical hazard/risk information
reporting provision of TSCA.

Most of the guide is presented in a
basic question and answer format
reflecting primarily the most common
questions asked about section 8(e) of
TSCA. The guide also contains EPA’s
comments regarding the TSCA section
8(e)-applicability/reportablity of a
number of toxicologic “case studies”
provided to the Agency by the Chemical
Manufacturers Association (CMA).

Copies of the TSCA section 8(e)
reporting guide may be obtained from
the TSCA Assistance Information
Service, Environmental Assistance
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Division (TS-799), Office of Toxic
Substances, Environmental Protection
Agency, 401M St., SW., Washington, DC
20460, (202) 554-1404, TDD: (202) 554-
0551.

I1l. Modifications to the TSCA Section
8(e) Compliance Audit Program and the
CAP Agreement

A. Registration Requirements

The registration deadline/audit
commencement date has been extended
for approximately two weeks to July 1,
1991. Thus, Units I.B and D of the CAP
Agreement have been modified to read
as follows:

B. To register for the TSCA Section 8(e)
Compliance Audit Program, the Regulatee
must, no later than July 1,1991, sign and
return this CAP Agreement by certified mail-
retum receipt requested to--—-

D.  The TSCA Section 8(e) Compliance
Audit Program shall commence no later than
July 1,1991.

No other modifications to the
“Registration Requirements” portion of
the CAP Agreement have been made.

B. Terms ofAgreement-TSCA Section
8(e) Compliance Audit Program and
Civil Penalties Concerning Late
Reporters

EPA has received inquiries regarding
instances of late reporting of section 8(e)
information when such studies or
reports were (1) received by the Office
of Toxic Substances (OTS) on a “For
Your Information” (“FYI”) basis and
included in the formal OTS “FYI” filing
system, or (2) submitted-to EPA
pursuant to a mandatory reporting
obligation under a statute administered
by EPA. By late reporting, EPA is
referring to information received beyond
the 15 working days deadline as set
forth in Part IV of EPA’s March 16,1978,
“Statement of Interpretation and
Enforcement Policy; Notification of
Substantial Risk” (43 FR 11110) (“TSCA
Section 8(e) Policy Statement”). After
evaluation of the issue, EPA has
determined that a reduced penalty
scheme is appropriate for instances of
late reporting of section 8(e) information
when the studies or reports were (1)
submitted in writing to and received by
EPA prior to June 18,1991, pursuant to a
mandatory reporting obligation under
TSCA or another EPA-administered
statute, or (2) received by OTS on an
“FYI" basis and included in the formal
OTS “FYI” filing system, prior to June
18,1991. This approach meets EPA’s
TSCA Section 8(e) Compliance Audit
Program goal of obtaining, in the context
of an enforcement initiative, outstanding
section 8(e) information. Instead of
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resubmitting copies of these types of
studies or reports, the information may
simply be listed under the TSCA Section
8(e) Compliance Audit Program and
identified by cover letter. A $5,000
stipulated civil penalty will be assessed
for each study or report listedr Thus,
Unit 11.B.1.C has been added to the CAP
Agreement to read as follows:

c¢.  Datathat would have been reportable
under TSCA Section 8(e) when initially
obtained by the Regulatee, and that
subsequent to the section 8(e) reporting
deadline (and before June 18,1991), were (i)
submitted in writing to and received by EPA
pursuant to a mandatory reporting
requirement under TSCA or another statute
administered by EPA, or (ii) received by the
Office of Toxic Substances (OTS) on a “For
Your Information” (“FY1”) basis and included
in the formal OTS “FY1” filing system: The
Regulatee will list the study or report
pursuant to Unit I1.B.3 of this CAP
Agreement. Only information that meets the
requirements of Unit ILB.I.c is eligible for this
listing provision.

Unit 11.B.3 has been added to the CAP
Agreement to read as follows:

3. The following provisions shall govern the
list required to be submitted under Unit
11-B.l.c of this CAP Agreement:

a. For each study or report listed, the listing
must comply with the requirements of Unit
11.C of this CAP Agreement, must describe
the date of the submission and (i) the
mandatory reporting requirement of TSCA or
another EPA-administered statute under
which the study or report was submitted, or
(ii) the Office of Toxic Substances “FY1”
filing system number for the submission.
Within 360 days after submission of the list,
EPA may request the Regulatee to submit any
of the listed information in order to determine
if the Regulatee correctly listed rather than
submitted the study or report.

b. The Regulatee agrees to pay the
following stipulated civil penalty for
information listed under this audit as data
that would have been reportable under TSCA
Section 8(e) when initially obtained by the
Regulatee, and that subsequent to the section
8(e) reporting deadline as specified in Part IV
of the TSCA Section 8(e) Policy Statement
(and before June 18,1991), were (i) submitted
in writing to and received by EPA pursuant to
a mandatory reporting requirement under
TSCA or another statute administered by
EPA, or (ii) received by the Office of Toxic
Substances (OTS) on an “FYI” basis and
included in die formal OTS “FYI" filing
system: $5,000 per study or report.

C. Additions to the TSCA Section 8(e)
Reporting Guide

In response to a written request from
the Chemical Manufacturers
Association (CMA) for additional
guidance on the section 8(e)

reportability of certain types of health
effects and environmental effects/
release information, EPA agreed to
perform an expedited review of a
limited number of case studies
submitted by CMA. The Office of
Pesticides and Toxic Substances (OPTS)
established a panel of EPA toxicologists,
biologists, chemists, medical and public
health experts, environmental scientists,
TSCA policy staff, and legal and
enforcement staff to perform an
expedited review of the case studies
which were submitted by CMA. EPA
reviewed the case studies involving
reportability of health effects
information, and provides an analysis of
the toxicologic significance and TSCA
section 8(e)-reportability of the health
effects case studies in the TSCA section
8(e) reporting guide described above
and referenced in the CAP Agreement.

D. Reporting of Information Referenced
in Parts V(b)(I) and V(c) ofEPA's
Section 8(e) Policy Statement

TSCA section 8(e) requires reporting
of information which reasonably
supports the conclusion that a chemical
substance or mixture presents a
substantial risk of injury to the
environment. EPA provided guidance on
how persons could fulfill their section
8(e) reporting obligations in the TSCA
Section 8(e) Policy Statement. However,
in reviewing this guidance in connection
with the TSCA Section 8(e) Compliance
Audit Program, EPA has determined that
Part V(b)(l) (“widespread and
previously unsuspected distribution in
environmental media”) and Part V(c)
(“emergency incidents of environmental
contamination”) of the TSCA Section
8(e) Policy Statement need additional
clarification and that possible
misinterpretation with regard to the
guidance in these sections could lead to
overreporting under the TSCA Section
8(e) Compliance Audit Program.

Therefore, EPA plans to initiate a
review of the reporting of information on
widespread environmental distribution
and emergency incidents of
environmental contamination under
TSCA section 8(e) and other Federal
statutes in order to determine what
information of these types should
continue to be considered for submittal
under section 8(e). The review may
involve discussions with other EPA
program offices, EPA Regional offices,
other Federal Agencies, State
Governments, members of the regulated
industry, environmental interest groups,
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and others. All interested persons will
have the opportunity to commenton any
proposed revisions to Parts- V(b)(l) and
V(c) of the TSCA Section 8(e) Policy
Statement that result horn this review.

In the interim, regulatees auditing
their files for reportable environmental
risk information under the TSCA
Section 8(e) Compliance. Audit Program
should be guided by the statutory
language of section 8(e)' and Part V(b)(2)
through (b)>5) of EPA’STSCA Section
8(e). Policy Statement. In assessing
whether information or studies involving
widespread and previous unsuspected
environmental distribution, emergency
incidents of environmental
contamination, or other previously
unknown situations involving significant
environmental contamination should be
submitted under the TSCA Section 8(e).
Compliance Audit Program, or under
section 8(e) in general, regulatees should
make a reasonable judgement whether
such information meets the statutory
standards of TSCA section 8(e) instead
of relying on Parts V(b)(I) or V(c) of the
TSCA Section 8(e) Policy Statement.
Even though EPA is suspending the
applicability of Parts V(b)(l) and V(c) of
the TSCA Section 8(e) Policy Statement,
persons are still responsible under
TSCA section 8(e) to report information
that reasonably supports a conclusion of
substantial risk of injury to the
environment. This is a continuing
statutory obligation. Thus, to reflect this
change, Unit 11.B.I of the CAP
Agreement has been modified to read as
follows:

1. In conducting the TSCA Section 8(e)
Compliance Audit Program, the Regulatee
shall follow the statutory language of TSCA
section 8(e) and EPA’s guidance on section
8(e) in the March 16,1978, “Statement of
Interpretation and Enforcement Policy;
Notification of Substantial Risk" (43 FR
11110) ("TSCA Section 8(e) Policy
Statement"), with the exception of Parts
V(b)(I) and V(c) of the TSCA Section 8(e)
Policy Statement, to determine whether the

No other modifications to the “Terms
of Agreement” provisions of the CAP
Agreement have been made.

IV. Conclusion

EPA believes that the actions
described above emphasize the
Agency’s strong commitment to making
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the TSCA Section 8(e) Compliance
Audit Program a successful initiative.
EPA believes that providing the section
8(e) reporting guide as well as the
results of the Agency’s review of several
toxicologic case studies will enhance
understanding of the TSCA section 8(e)
program, and assist the regulated
community as they participate in the
TSCA Section 8(e) Compliance Audit
Program. Any further information
regarding this Compliance Audit
Program or the CAP Agreement may be
obtained from the contact person noted
above.

Dated: June 18,1991.
Victor J. Kimm,
Acting Assistant Administrator for Pesticides
and Toxic Substances.
[FR Doc. 91-14833 Filed 8-19-91; 8:45 am]
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