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Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the Louisville-
Lexington-Evansville order was first
issued and when it was amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein.

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900), a
public hearing was held upon certain
proposed amendments to the tentative
marketing agreement and to the order
regulating the handling of milk in the
Louisville-Lexington-Evansville
marketing area.

Upon the basis cf the evidence
introduced at such hearing and the
record thereof, it is found that: (1) The
said order as hereby amended, and all
of the terms and conditions thereof, will
tend to effectuate the declared policy of
the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area; and
the minimum prices specified in the
order as hereby amended, are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in a marketing agreement upon
which a hearing has been held.

(b) Determinations. 1t is hereby
determined that: (1) The refusal or
failure of handlers (excluding
cooperative associations specified in
section 8c(9) of the Act) of more than 50
percent of the milk, which is marketed
within the marketing area, to sign a
proposed marketing agreement, tends to
prevent the effectuation of the declared
policy of the Act;

(2) The issuance of this order
amending the order is the only practical
means pursuant to the declared policy of
the Act of advancing the interests of
producers as defined in the order; and

(3) The issuance of the order
amending the order is approved or

favored by at least two-thirds of the
producers who participated in a
referendum and who during the
determined representative period were
engaged in the production of milk for
sale in the marketing area.

List of Subjects in 7 CFR Part 1048
Milk marketing orders.
Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, the
handling of milk in the Louisville-
Lexington-Evansville marketing area
shall be in conformity to and in
compliance with the terms and
conditions of the aforesaid order, as
amended, and as hereby further
amended, as follows:

PART 1045—MILK IN THE
LOUISVILLE-LEXINGTON-
EVANSVILLE MARKETING AREA

1. The authority citation for 7 CFR
part 1046 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2.In § 1046.7, paragraphs (a)(1), (b)
and (c) are revised to read as follows:

§ 1046.7 Pool plant.

(a) A city plant which meets the
following requirements:

(1) The total quantity of fluid
products, except filled milk, disposed of
in Class I is not less than 50 percent in
each of the months of August through
November and January and February,
and is not less than 40 percent in each of
the other months, of the total quantity of
fluid milk products, except filled milk,
physically received at such plant or
diverted therefrom pursuant to § 1046.13;
and

(b) A country plant which delivers
milk or skim milk to city plants during
any of the months of August through
November and January and February
equal to not less than 50 percent, and
during other months of the year equal to
not less than 40 percent, of the milk from
persons described in § 1048.12(a)(1) and
from handlers described in § 1046.9(c)
that is physically received at such
country plant (except by diversion from
other plants) or diverted therefrom
pursuant to § 1046.13. In determining
whether a country plant has met the
required shipments, milk or skim milk
transferred or diverted from a city plant
to a country plant (or a nonpool plant
located at such site or a nonpool plant
operated by the same company) that
receives milk or skim milk as a transfer
or diversion from such city plant shall
be offset against the country plant's

transfer or diversion from such city
plant to the extent that such milk or
skim milk movements by the city plant
exceed 5 percent of the milk or skim
milk transferred or diverted from the
country plant. The operator of a country
plant may include milk diverted
pursuant to § 1046.13(b) from such plant
to a city plant in meeting up to one-half
of the shipping percentage(s) specified
in this paragraph.

(c) Except for March through July 1991
a country plant that was a pool plant
pursuant to paragraph (b) of this section
each month during the preceding August
through February shall continue to be a
pool plant during each of the months of

" March through July, unless the operator

of such plant notifies the market
administrator in writing on or before
February 15 of withdrawal of the plant
from the pool for the months of March
through July next following. A country
plant that qualified as a pool plant
during each of the months of September
1990 through February 1991 shall be a
pool plant for the months of March
through July 1991, unless the operator of
such plant notifies the market
administrator in writing on or before
February 15 of withdrawal of the plant
from the pool for the months of March
through July next following.

Effective date: April 1,1891.

Signed at Washington, DC, on: February 28,
1991.

Jo Ann R. Smith,

Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 91-5279 Filed 3-5-91; 8:45 am]
BILLING CODE 3410-02-M

FEDERAL ELECTION COMMISSION

[Notice 1991-2]
11 CFR Part 110

Honoraria: Contribution and
Expenditure Limitations and
Prohibitions

AGENCY: Federal Election Commission.

ACTION: Final rule; Technical
amendment.

SUMMARY: The Commission is
publishing today a technical amendment
to its regulations on acceptance of
honoraria (11 CFR 110.12) to conform
that section to the Ethics Reform Act of
1989. The Ethics Reform Act modified
the Federal Election Campaign Act
regarding honoraria, by changing the
law to apply only to Senators and
officers and employees of the Senate.
Public Law 101-194 (Nov. 30, 1989). The
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prior law applied to officers and
employees of any branch of the Federal
Government. The technical amendments
to the Ethics Reform Act of 1989 also
added a child of an honorarium
recipient to the list of persons whose
travel and subsistence expenses are
exempted from the $2,000 limit. Public
Law 101-280 (May 4, 1990).

EFFECTIVE DATE: March 6, 1991.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 899 E Street NW., Washington,
DC 20463, (202) 3765690 or (800) 424~
9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act of 1971
[“FECA"), at 2 U.S.C. 441i, governs the
acceptance of honoraria. The
Commission’s regulations implementing
this section are contained in 11 CFR
110.12. Prior to the Ethics Reform Act of
1989, the Federal Election Campaign Act
and the regulations implementing it
provided that persons who are elected
or appointed officers or employees of
the Federal Government could not
accept honoraria exceeding $2,000.
Amounts accepted for actual travel and
subsistence expenses for the person and
his or her spouse or aide were excluded
from the $2,000 limit. The Act and the
regulations implementing it also
provided that any honorarium paid by or
on behalf of the officer or employee to a
charitable organization was not
“accepted" for the purposes of the Act.

The Ethics Reform Act of 1989
amended FECA in part by limiting the
ability to accept honoraria after January
1, 1991 to Senators and officers and
employees of the Senate. Public Law
101-194 (November 30, 1989). It also
provided that any honorarium paid by or
on behalf of a Senator or any officer or
employee of the Senate to a charitable
organization shall be deemed not
“accepted" for the purposes of FECA. In
the later technical amendments to the
Ethics Reform Act, an honorarium
recipient's child was added to the list of
persons whose actual travel and
subsistence expenses are excluded from
the $2,000 limit. Public Law 101-280
(May 4, 1990).

The technical amendment published
in this notice modifies the Commission's
regulations governing the acceptance of
honoraria at 11 CFR 110.12 (a) and (b) to
bring the regulations into conformance
with these amendments to the FECA.
Because the amendment is merely
technical, it is exempt from the notice
and comment requirements of the
Administrative Procedure Act (see 5
U.S.C. 553(b)(B)) and 2 U.S.C. 438(d)
(relating to legislative review of

Commission regulations). It is therefore
made effective March 6, 1991.

List of Subjects in 11 CFR Part 110
Government employees.

Certification of No Effect Pursuant to 5
XS:)C 605(b) (Regulatory Flexibility

C

I certify that the attached final rule
will not have a significant economic
impact on a substantial number of small
entities. The basis of this certification is
that only officers and employees of the
Federal Government are affected, and
therefore, no small entity is affected
under the final rule.

For the reasons set out in the
preamble, subchapter A, chapter [, title
11 of the Code of Federal Regulations is
amended as follows:

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

1. The authority citation for part 110
continues to read as follows:

Authority: 2 U.S.C. 431(8), 431(9), 432(c)(2).
437d{a)(8), 438(a)(8), 441a, 441b, 441d, 441e,
441f, 441g, 441h and 441i.

2. Section 110.12 is amended by
revising paragraphs (a), (b) introductory
text, and (b) (1) and (5) to read as
follows:

§110.12 Honoraria (2 U.5.C. 441i).

(a) No individual while a Senator or
officer or employee of the Senate shall
accept any hororarium of more than
$2,000.

(b) For the purposes of this section,
the term “honorarium” means a
payment of money or anything of value
received by a Senator or officer or
employee of the Senate, if it is accepted
as consideration for an appearance,
speech, or article. An honorarium does
not include payment for or provision of
actual travel and subsistence, including
transportation, accommodations, and
meals for the officer or employee and
spouse or child or an aide, and does not
include amounts paid or incurred for
any agents’ fees or commissions.

(1) Officer or employee. The term
“officer or employee’ means any person
appointed or elected to a position of
responsibility or authority in the United
States Senate, regardless of whether the
person is compensated for this position;
and any other person receiving a salary,
compensation, or reimbursement from
the United States Senate, who accepts
an honorarium for an appearance,
speech, or article.

* * L » -

(5) Accepted. *Accepted” means that

there has been actual or constructive

receipt of the honorarium and that the
Senator or officer or employee of the
Senate exercises dominion or control
over it and determines its subsequent
use. However, an honorarium is not
deemed accepted for the purposes of 11
CFR 110.12 if the Senator or officer or
employee of the Senate pays the
honorarium to a charitable organization,
or if the honorarium is paid to a
charitable organization on behalf of the
Senator or officer or employee of the
Senate. Nothing in this paragraph shall
be construed as an interpretation of the
relevant provisions of the Internal
Revenue Code [title 26, United States
Code).

Dated: February 28, 1991.
John Warren McGarry,

Chairman, Federal Election Commission.
[FR Doc. 91-5250 Filed 3-5-91; 8:45 am]
BILLING CODE 8715-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Parts 1500 and 1502

Procedures for Formal Evidentiary
Public Hearing

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: When the Commission is
promulgating certain rules under the
Federal Hazardous Substances Act
(“FHSA") or the Poison Prevention
Packaging Act (“PPPA"), the proceeding
is governed by the provisicns of section
701(e) through (g) of the Federal Food,
Drug and Cosmetic Act (“FDCA").
Section 701(e) of the FDCA provides
that, once a final rule is issued,
interested persons have a period of 30
days in which to file objections to the
final rule and to request a public hearing
upon these objections. The Commission
is finalizing procedural rules, based on
those currently in use by the Food and
Drug Administration (“FDA"), for
conducting a formal evidentiary public
hearing when such a hearing is provided
for under the FHSA or the PPPA or
when the Commission determines that
such a hearing is in the public interest.
The Commission is also withdrawing 16
CFR 1500.201,which restated the
statutory requirements for such
hearings.

EFFECTIVE DATE: April 5, 1001.

FOR FURTHER INFORMATION CONTACT:
Patricia M. Pollitzer, Office of the
Ceneral Counsel, Consumer Product
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Safety Commission, Washington, DC
20207; telephone (301) 492-6980.

SUPPLEMENTARY INFORMATION:
A. Background and Introduction
(1) The FHSA and PPPA

When Congress created the
Commission in 1973, the Consumer
Product Safety Act (“CPSA") transferred
authority to the Commission to
administer four other statutes previously
administered by other agencies. 15
U.S.C. 2079(a). Among those transferred
statutes were the Federal Hazardous
Substances Act (“FHSA”), 15 U.S.C.
1261 et seq., and the Poison Prevention
Packaging Act ("PPPA"), 15 U.S.C. 1471n
et seq. Prior to the transfer, the FHSA
and the PPPA had been administered by
the Food and Drug Administration
(“FDA") of the then-Department of
Health, Education, and Welfare.

The FHSA provides for the
opportunity for a formal public
evidentiary hearing pursuant to section
701(e) of the Federal Food, Drug, and
Cosmetic Act (“FDCA"), 21 U.S.C. 371,
in three instances: (1) when the
Commission issues, amends, or repeals
regulations to classify a hazardous
substance intended for household use as
a “banned hazardous substance” in
accordance with section 2(q)(1)(B) of
the FHSA, 15 U.S.C. 1261(q)(2); (2) when
the Commission decides, pursuant to
section 3(a) of the FHSA, to issue,
amend, or repeal a regulation that
declares that a substance or mixture is a
hazardous substance as defined by
section 2(f) (1)(A) of the FHSA, 15 U.S.C.
1262(a) (2); and (3) when the
Commission elects to follow the
procedures prescribed by section 701(e)
of the FDCA in determining that a toy or
other article intended for children
presents an electrical, mechanical, or
thermal hazard, 15 U.S.C. 1262(e)(1).

The PPPA provides, in section 5, that
the Commission may elect to follow
FDCA's section 701(e) procedures when
the Commission issues, amends, or
repeals a regulation that prescribes a
standard under section 3 of the PPPA. 15
U.S.C. 1474(a).

(2) The Provisions of Section 701(e)-(g)
of the FDCA

Once the Commission finalizes a rule
under any of these provisions of the
FHSA or the PPPA, the procedures of
section 701(e) of the FDCA may apply.
These procedures provide that when the
Commission issues a final rule,
interested persons have a period of
thirty (30) days in which to file
objections stating reasonable grounds
therefor, and to request a public hearing
on those objections. The filing of

objections stays the implementation of
those provisions to which objections are
directed. 21 U.S.C. 371(e)(2). After the
hearing, the presiding officer issues an
order, based upon substantial evidence.
21 U.S.C. 371(e)(3). A person who is
adversely affected by a final order on
the objections may file a petition for
review with the appropriate United
States court of appeals. 21 U.S.C. 371(f).
Section 701(g) provides for supplying the
transcript of the hearing to interested
parties upon request. 21 U.S.C. 371(g).

(3) Existing Rules Governing 701(e)
Proceedings

At the time the FHSA and the PPPA
were transferred to the Commission,
FDA had issued rules governing the
procedure for 701(e) hearings. 21 CFR
2.51-2.104 (1973). Congress provided that
regulations in effect at the time the
FHSA and the PPPA were transferred
continue in effect until they are
modified, superseded, set aside, or
repealed by the Commission, a court, or
operation of law. 15 U.S.C. 2079(e)(2).
Currently, any 701(e) type of proceeding
that the Commission would conduct
would be governed by the FDA's
procedural rules as they existed at the
time of transfer. The procedural rules
finalized today would supersede the
FDA regulations (21 CFR 2.51-2.104
(1973)) that were in existence at the time
the FHSA was transferred to the
Commission, insofar as those rules still
apply to the Commission by virtue of 15
U.S.C. 2079(e)(2).

Section 1500.201 of the Commission's
existing regulations essentially restates
the FHSA's statutory provisions
concerning 701(e) proceedings. The
regulations finalized today will go
beyond these existing regulations, and
expand on the procedures for such
hearings. The existing regulations also
restate the statutory language in section
2(q)(2) of the FHSA concerning
hazardous substances that present an
imminent hazard. The Commission is
withdrawing 16 CFR 1500.201 because
these regulations will be repetitious and
unnecessary with promulgation of new
regulations at part 1502.

(4) The Proposed Procedures for 701(e)
Hearings

On November 21, 1990, the
Commission issued a notice of proposed
rulemaking specifying the procedures for
formal evidentiary public hearings, such
as hearings required under section
701(e) of the FDCA. These proposed
regulations were drawn substantially
from the procedures FDA now follows in
a 701(e) procedure, codified at 21 CFR
part 12. The Commission received no
comments in response to the notice of

proposed rulemaking. The final rules
issued today are identical to those
proposed in the November 21, 1990
notice. The procedures will be used in
connection with formal rulemaking. The
Commission's rules for adjudicative
proceedings set forth at 16 CFR part
1025 would not be affected by these
procedures and would still apply to any
adjudicative proceedings.

B. Summary of Procedures

Subpart A of the rules contains
general provisions describing the scope
of the procedures, the method for
computation of time, the procedures for
treatment of confidential information,
and the address of the Commission’s
Office of the Secretary. The scope
section provides that the procedures
apply when a person has a right to an
opportunity for a hearing under sections
2(q)(1) (B) or 3(a) of the FHSA and
section 701(e) of the FDCA, or when the
Commission elects to hold a hearing
under section 3(e) of the FHSA or
section 5(a) of the PPPA and section
701(e) of the FDCA. The procedures may
also apply when the Commission
concludes that a formal evidentiary
public hearing on a matter before it is in
the public interest.

Subpart B describes details
concerning the initiation of proceedings
to which these rules apply. Section
1502.5 explains that a person may file
written objections to a final regulation
to which this procedure applies on or
before the 30th day of publication of the
final rule. Section 1502.8 describes the
form which objections and requests for
a hearing must take when filed with the
Office of the Secretary. Section 1502.7
provides that the Commission will
publish a notice in the Federal Register
after the time for filing objections has
expired, which notice will state either
that no objections have been filed, or
will specify the parts of the regulation
that have been stayed by the filing of
proper objections. Section 1502.8
describes the situations in which the
Commission will grant a request for a
hearing.

Section 1502.9 provides that the
Commission will promptly publish a
notice in the Federal Register if it
determines that the regulation at issue
should be modified or revoked. Section
1502.10 provides that if the Commission
determines to deny a request for a
hearing, in whole or in part, it will
publish a notice in the Federal Register.
Section 1502.10 further specifies the
required contents of such a notice,
describes what constitutes the record of
the Commission's denial of a hearing,
and explains that denial of a request for
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a hearing is reviewable in the courts.
Section 1502,11 explains that a person
may submit objections and waive the
right to a hearing. Section 1502.12
describes the procedure by which a
person with a right to request a formal
hearing may waive that right and
request an alternative form of hearing
under 18 CFR part 1052. Section 1502.13
specifies the contents of a notice
declaring that a hearing is justified, and
explains that a hearing is deemed to
begin on the date of publication of the
notice of hearing. Section 1502.14
explains that if no objections are filed
and no hearing is requested, the
regulation is effective on the date
specified in the regulation as
promulgated, and that the Commission
:ivil] publish a notice confirming that
ate,

Subpart C provides that a person who
wishes to appear in any hearing should
file a notice of participation. This
subpart also describes the contents of a
notice of appearance, and explains the
parameters for Commission advice and
communication on public participation
in hearings (including ex parte
communications).

Subpart D explains that the presiding
officer will be an administrative law
judge, describes the powers of the
presiding officer, and explains the
circumstances in which the presiding
officer may withdraw from the
proceeding.

Subpart E describes the hearing
procedures. Section 1502.23 specifies the
procedures for the filing and service of
submissions. Section 1502.24 describes
the procedure for submitting a petition
to participate in forma pauperis. Section
1502.25 describes the data and
information to be relied upon by the
participants in the hearing. Section
1502.28 describes the procedure for
direct testimony, explains when oral
cross-examination will be permitted,
and provides that the proponent of a
substitute provision has the burden of
proof in relation to the new provision.
Section 1502.27 describes the activities
permitted and prohibited for nonparty
participants. Section 1502.28 describes
acceptable conduct for participants in
oral hearings and conferences. Section
1502.29 provides for notice of the time
and place of a prehearing conference.
Section 1502.30 describes the procedure
for a prehearing conference. Section
1502.31 provides that after a hearing has
commenced, a participant may move for
a summary decision on any issue in the
hearing, describes the circumstances in
which the presiding officer will grant
such a motion, and specifies the papers
which should be submitted in support of,

or in opposition to, such a motion.
Section 1502.32 describes the contents of
the administrative record of the hearing,
and describes the evidence and
testimony that are admissible. Section
1502.33 explains when official notice
may be taken. Section 1502.34 explains
the procedure for filing briefs, and the
contents of briefs and arguments.
Section 1502.35 describes the
circumstances in which an interlocutory
appeal from a ruling of the presiding
officer may be made to the Commission,
and the procedure for filing such an
appeal. Section 1502.36 provides for the
compilation of an official transcript of
the hearing. Section 1502.37 describes
the procedure for filing motions.

Subpart F describes the contents of
the administrative record of a hearing,
and provides for public availability of
documents.

Subpart G provides for an initial and
final decision in a hearing. Section
1502.40 reguires the presiding officer to
file an initial decision, describes the
contents of the initial decision, and
provides that the initial decision
becomes the final decision of the
Commission unless a participant files
exceptions, or the Commission files a
notice of review. Section 1502.41
provides for a participant to appeal an
initial decision to the Commission by
filing exceptions (within 30 days) that
specifically identify alleged errors in the
initial decision, and provides for the
Commission to file a notice to review an
initial decision. Section 1502.42 explains
the powers of the Commission on appeal
or review of an initial decision. Section
1502.43 provides for a participant to
petition the Commission for
reconsideration of part or all of its
decision, or for a stay of its decision.

Subpart H provides for judicial review
of the Commission's final decision, and
requires a participant to first submit a
petition for stay of action before
requesting a court to stay the
Commission’s action pending judicial
review.

C. Effects on Small Businesses and
Other Small Entities

As required by the Regulatory
Flexibility Act, the notice of proposed
rulemaking examined the effect the rule
would have on small entities. As stated
in the notice, the Commission is not
establishing new instances in which a
formal evidentiary hearing would be
held, but is simply specifying in greater
detail the procedures that would be
required when such a hearing is
provided for in the FHSA or the PPPA.
Thus, this rule would not place an
additional burden on small entities, but
explains in greater detail the procedures

that would be required when such a
hearing is held.

D. Environmental Considerations

The regulation concerns only
procedural rules for the conduct of a
formal evidentiary public hearing. As
stated in the notice of proposed
rulemaking, the Commission finds that
the rule has no potential for affecting the
human environment. Thus, the
Commission finds that no environmental
assessment or environmental impact
statement would be required.

List of Subjects 16 CFR Part 1500

Consumer protection, Hazardous
substances, Imports, Infants and
children, Labeling, Law enforcement,
Reporting and Recordkeeping
requirements, Toys.

16 CFR Part 1502

Administrative practice and
procedure, Consumer protection.

For the reasons set forth in the
preamble, the Consumer Product Safety
Commission is amending title 18,
chapter 11, as follows:

PART 1500 [AMENDED]

1. The authority citation for part 1500
continues to read as follows:

Authority: 15 U.8.C. 1261-1278.

§ 1500.201 [Removed]

2. Section 1500, 201 is removed.
3. Part 1502 is added to read as
follows:

PART 1502—PROCEDURES FOR
FORMAL EVIDENTIARY PUBLIC
HEARING

Subpart A—General Provisions

Sec.

15021 Scope.

15022 Computation of time periods.
1502.3 Confidential information.
15024 Office of the Secretary.

Subpart B—Initiation of Proceedings

15025 Initiation of a hearing involving the

issuance, amendment, or revocation of &
ation.

15026 Filing objections and requests for a
hearing on a regulation.

1502.7 Notice of filing of objections.

1502.8 Ruling on objections and requests
for hearing.

15028 Modification or revocation of
regulation or order.

150210 Denial of hearing in whole or in
pert.

150211 Judicial review after waiver of
hearing on a regulation.

1502.12 Request for alternative form of
hearing.

1502.13 Notice of hearing; stay of action.




Federal Register / Vol. 56, No. 44 / Wednesday, March 6, 1991 / Rules and Regulations

9279

1502.14 Effective date of a regulation when
no objections are filed..

Subpart C—Appearance and Participation

1502.15 Appearance.

1502.16 Notice of participation.

1502.17 Advice on public participation in
hearings.

Subpart D—Presiding Oificer

150218 Presiding officer.

150219 Commencement of functions.
1502.20 Authority of presiding officer.
1502.21 Disqualification of presiding officer.
1502.22 Unavailability of presiding officer.

Subpart E—~Hearing Procedures

1502.23 Filing and service of submissions.

1502.24 Petition to participation in forma
pauperis.

1502.25 Disclosure of data and information
to be relied on by the participants.

1502.28 Purpose; oral and written
testimony; burden of proof.

1502.27 Participation of nonparties.

1502.28 Conduct at oral hearings or
conferences.

1502.29 Time and place of prehearing
conference.

Prehearing conference procedure.

Summary decisions.

Receipt of evidence.

Official notice.

1502.3¢ Briefs and arguments.

1502.35 Interlocutory appeal from ruling of
presiding officer.

1502.38 Official transcript.

1502.37 Motions.

Subpart F—Administrative Record

1502.38 Administrative record of a hearing.
1502.38 Examination of record.

Subpart G—initial and Final Declslon

1502.40 Initial decision.

150241 Appeal from or review of initial
decision.

150242 Decision by Commission on appeal
or review of initial decision.

150243 Reconsideration and stay of
Commission's action.

Subpart H—Judicial Review
1502.44 Review by the courts.
1502.45 Copies of petitions for judicial
review.
Authority: 15 U.S.C. 1261(q)(1)(B), 1262(a).
1262(e), 1269(a); 15 U.S.C. 1474(a); 21 U.S.C.
371(e)(g)-

Subpart A—General Provisions

§ 1502.1 Scope.

The procedures in this part apply
when—

(a) A person has a right to an
opportunity for a hearing under sections
2(q)(1)(B) or 3(a) of the Federal
Hazardous Substances Act (“FHSA")
and 701(e) of the Federal Food, Drug,
and Cosmetic Act (“FDCA”) (15 US.C.
§§ 1261(q)(1)(B) and 1262(a), and 21
U.S.C. 371(e)); ;

(b) The Commission elects to hold a
hearing under section 3(e)(1) of the
FHSA or section 5 of the Poison

1502.30
1502.31
1502.32
1502.33

Prevention Packaging Act [“PPPA") and
section 701(e) of the FDCA (15 U.S.C.
1262(e)(1) and 1474(a), and 21 U.S.C.
371(e}); or

(c) The Commission concludes that it
is in the public interest to hold a formal
evidentiary public hearing on any matter
before it in such a proceeding.

§ 1502.2 Computation of time periods.
Whenever a time period for taking
action is specified by these procedures,

by the presiding officer, or by the
Commission, Saturdays, Sundays, and
Federal holidays are included in
computing time. However, if the last day
for taking such action falls on a
Saturday, Sunday, or Federal holiday,
the action shall be timely if taken on or
before the next Federal Government
business day.

§ 1502.3 Confidential information.

Whenever any participant desires or
is required to submit information in any
proceeding under this part 1502, and the
participant believes that such
information consists of trade secret or
other confidential business or financial
information that should not be disclosed
publicly, the participant may, instead of
submitting such information, file a
motion for a protective order containing
a general description of the information
desired to be withheld, together with a
detailed argument supporting the claim
that the information should be held in
confidence.

§ 1502.4 COffice of the Secretary.

(a) The mailing address of the,
Commission’s Office of the Secretary is:
Office of the Secretary, Consumer

Product Safety Commission,

Washington, DC 20207.

(b) The address for delivery to the
Office of the Secretary is:

Office of the Secretary, Room 420, 5401
Westbard Avenue, Bethesda,
Maryland 20818.

(c) The telephone number of the
Office of the Secretary is (301) 492-6800.

Subpart B—Initiation of Proceedings

§ 1502.5 Initiation of a hearing Involving
the issuance, amendment, or revocation of
a regulation.

(a) The Federal Register notice
promulgating the final regulation will
describe how to submit objections and
requests for hea

{b) On or before the 30th day after the
date of publication of a final regulation
in the Federal Register, a person may
file written objections, with or without a
request for a hearing, with the
Commission. The 30-day period may not
be extended, except that additional

information supporting an objection may
be received after 30 days upon a
showing of inadvertent omission or for
other good cause shown, if
consideration of the additional
information will not delay review of the
objection and request for hearing.

§ 1502.6 Fiiing objections and requests for
a hearing on a regulstion.

(a) Objections and requests for a
hearing under § 1502,5{a) must be filed
with the Office of the Secretary and will
be accepted for filing if they meet the
following conditions:

(1) They are submitted within the time
specified in § 1502.5(b).

(2) Each objection is separately
numbered.

(8) Each objection specifies with
particularity the provision(s) of the
regulation to which that objection is
directed.

(4) Each objection on which a hearing
is requested specifically requests a
hearing. Failure to request a hearing on
an objection constitutes a waiver of the
right to a hearing on that objection.

(5) Each objection for which a hearing
is requested includes a detailed
description of the basis for the objection
and the factual information or analysis
in support thereof. Failure to include a
description and analysls for an
objection constitutes a waiver of the
right to a hearing on that objection. The
description and analysis may be used
only for the purpose of determining
whether a hearing has been justified
under § 1502.8, and do not limit the
evidence that may be presented if a
hearing is granted.

(i) A copy of any report, article,
survey, or other written document relied
upon must be submitted, unless the
document is—

(A) A CPSC document that is
routinely publicly available; or

(B) A recognized medical or scientific
textbook or journal in the public
domain.

(ii) A summary of the non-
documentary testimony to be presented
by any witnesses relied upon must be
submitted.

{b) If an objection or request for a
public hearing fails to meet the
requirements of this section the Oifice of
the General Counsel shall notify the
Office of the Secretary of the deficiency.
The Office of the Secretary shall return
it with a copy of the applicable
regulations, indicating those provisions
not complied with. A deficient objection
or request for a hearing may be
supplemented and subsequently filed if
submitted within the 30-day time period
specified in § 1562.5(b).
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(c) If another person objects to a
regulation issued in response to a
petition, the petitioner may submit a
written reply to the Office of the
Secretary on or before the 15th day after
the last day for filing objections.

§ 1502.7 Notice of flling of objections.

As soon as practicable after the
expiration of the time for filing
objections to and requests for hearing
on agency action involving the issuance,
amendment, or revocation of a
regulation under the FHSA or the PPPA
and section 701(e) of the Federal Food,
Drug, and Cosmetic Act, the
Commission shall publish a notice in the
Federal Register specifying those parts
of the regulation that have been stayed
by the filing of proper cbjections and, if
no objections have been filed, stating
that fact. The notice does not constitute
a determination that a hearing is
justified on any objections or requests
for hearing that have been filed. When
to do so will cause no undue delay, the
notice required by this section may be
combined with the notices described in
§§ 1502.10 and 1502.13.

§ 1502.8 Ruling on objections and
requests for hearing.

(a) As soon as practicable, the
Commission will review all objections
and requests for hearing filed under
§ 1502.8 and determine—

(1) Whether the regulation should be
modified or revoked under § 1502.9; and

(2) Whether a hearing has been
justified.

(b) A request for a hearing will be
granted if the material submitted shows
the following:

(1) There is a genuine and substantial
issue of fact for resolution at a hearing.
A hearing will not be granted on issues
of policy or law.

(2) The factual issue can be resolved
by available and specifically identified
reliable evidence. A hearing will not be
granted on the basis of mere allegations
or denials or general descriptions of
positions and contentions.

(3) The data and information
submitted, if established at a hearing,
would be adequate to justify resolution
of the factual issue in the way sought by
the person. A hearing will be denied if
the Commission concludes that the data
and information submitted, even though
accurate, are insufficient to justify the
factual determination urged.

(4) Resolution of the factual issue in
the way sought by the person is
adequate to justify the action requested.
A hearing will not be granted on factual
issues that are not determinative with
respect to the action requested, e.g., if
the Commission concludes that the

Commission's action would be the same
even if the factual issue were resolved
in the way sought, or if a request is
made that a final regulation include a
provision not reasonably encompassed
by the proposal.

(5) The action requested is not
inconsistent with any provision in the
FHSA or any regulation in 16 CFR
Subchapter C explaining or
particularizing the requirements of the
FHSA.

(8) The requirements in other
applicable regulations, and in the notice
promulgating the final regulation or the
notice of opportunity for hearing are
met.

(c) In making the determinations
specified in paragraph (a) of this section,
the Commission may issue an
appropriate order on the determinations
without further notice or opportunity for
comment from interested parties.
However, the Commission, at its option,
may use the procedure specified in 16
CFR part 1052 or any other applicable
public procedure available to it.

(d) If it is uncertain whether a hearing
has been justified under the principles in
paragraph (b) of this section, and the
Commission concludes that summary
decision against the person requesting a
hearing should be considered, the
Commission may serve upon the person
by registered mail a proposed order
denying a hearing. The person has 30
days after receipt of the proposed order
to demonstrate that the submission
justifies a hearing.

§ 1502.9 Modification or revocation of
regulation or order.

If, upon review of an objection or
request for hearing, the Commission
determines that the regulation should be
modified or revoked, the Commission
will promptly take such action by notice
in the Federal Register. Further
objections to or requests for hearing on
the modification or revocation may be
submitted under §§ 1502.5 and 1502.8,
but no further issue may be taken with
other provisions in the regulation.
Objections and requests for hearing that
are not affected by the modification or
revocation will remain on file and be
acted upon in due course.

§ 1502.10 Denial of hearing In whole or in
part.

(a) If the Commission determines
upon review of the objections or
requests for hearing that a hearing is not
justified, in whole or in part, a notice of
the determination will be published in
the Federal Register.

(b) The notice will state whether the
hearing is denied in whole or in part. If
the hearing is denied in part, the notice

will be combined with the notice of
hearing required by § 1502.13, and will
specify the objections and requests for
hearing that have been granted and
denied.

(c) Any denial will be explained. A
denial based on an analysis of the
information submitted to justify a
hearing will explain the inadequacy of
the information.

(d) The notice will confirm, modify, or
stay the effective date of the regulation
involved.

(e) The record of the administrative
proceeding relating to denial in whole or
in part of a public hearing on an
objection or request for hearing consists
of the following:

(1) The entire rulemaking record;

(2) The objections and requests for
hearing filed by the Office of the
Secretary; and

(3) The notice denying a formal
evidentiary public hearing.

(f) The record specified in paragraph
(e) of this section is the exclusive record
for the Commission’s decision on the
complete or partial denial of a hearing.
The record of the proceeding will be
closed as of the date of the
Commission's decision denying a
hearing, unless another date is specified.
A person who requested and was
denied a hearing may submit a petition
for reconsideration or a petition for stay
of the Commission’s action. A person
who wishes to rely upon information or
views not included in the administrative
record shall submit them to the
Commission with a petition to modify
the final regulation.

(g) Denial of a request for a hearing in
whole or in part is final agency action
reviewable in the courts, under the
statutory provisions governing the
matter involved, as of the date of
publication of the denial in the Federal
Register.

(1) Before requesting a court for a stay
of the Commission’s action pending
judicial review, a person shall first
submit a petition to the Commission for
a stay of action.

(2) The time for filing a petition for
judicial review of a denial of a hearing
on an objection or issue begins on the
date the denial is published in the
Federal Register. The failure to file a
petition for judicial review within the
period established in the statutory
provision governing the matter involved
constitutes a waiver of the right to
judicial review of the objection or issue,
regardless whether a hearing has been
granted on other objections and issues.
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§ 1502.11 Judicial review after walver of
hearing on a regulation.

(a) A person with a right to submit
objections and a request for hearing
under § 1502.5{a) may submit objections
and waive the right to a hearing.-The
waiver may be either an explicit
statement, or a failure to request a
hearing, as provided in § 1502.6(a)(4).

(b) If a person waives the right to a
hearing, the Commission will rule upon
the person’s objections under §§ 1502.8
through 1502.10. As a matter of
discretion, the Commission may also
order a hearing on the matter.

(c) If the Commission rules adversely
on a person's objection, the person may
petition for judicial review in a U.S.
court of appeals under the appropriate
statute.

(1) The record for judicial review is
the record designated in § 1502.10(e).

(2) The time for filing a petition for
judicial review begins on the date of
publication of the Commission’s ruling
on the objections in the Federal Register,

§ 1502.12 Request for alternative form of
hearing.

(a) A person with a right to request a
formal hearing may waive that right and
request a hearing before the
Commission under 18 CFR part 1052.

(b) The request—

(1) May be on the person's own
initiative or at the suggestion of the
Commission; '

(2) Must be submitted by the person in
the form of a petition before publication
of a notice of hearing under § 1502.13 or
a denial of hearing under § 1502,10; and

(3) Must be—

(i) In lieu of a request for a formal
hearing under § 1502.5; or,

(i) If submitted with or after a request
for formal hearing, accompanied by a
waiver of the right to a formal hearing,
conditioned on the request for the
alternative form of hearing. Upon
acceptance by the Commission, the
waiver becomes binding and may be
withdrawn only by waiving any right to
any form of hearing, unless the
Commission determines otherwise.

(c) When more than one person
requests and justifies a formal hearing
under these procedures, an alternative
form of hearing may be used only if all
the persons concur and waive their right
to request a formal hearing.

(d) The Commission will determine
whether an alternative form of hearing
should be used after considering the
requests submitted and the
appropriateness of the alternative
hearing for the issues raised in the
objections. The Commission's
determination is binding unless, for good

cause, the Commission subsequently
determines otherwise.

(e) If the Commission determines that
an alternative form of hearing will be
used, the Commission will publish a
notice in the Federal Register setting
forth the following information:

(1) A description of the regulation that
is the subject of the hearing.

(2) A statement specifying any part of
the regulation that has been stayed by
operation of law or in the Commission's
discretion.

(3) The time, date, and place of the
hearing, or a gtatement that such
information will be contained in a later
notice.

(4) The parties to the hearing,

(5) The issues at the hearing. The
statement of issues determines the
scope of the hearing.

§ 1502.13 WNotice of hearing; atay of action,

{a) If the Commission determines
upon review of the objections and
requests for hearing that a hearing is
justified on any issue, the Commission
will publish a notice setting forth the
following:

(1) A description of the regulation that
is the subject of the hearing.

(2) A statement specifying any part of
the regulation or order that has been
stayed by operation of law or in the
Commission's discretion.

(3) The parties to the hearing.

(4) The issues of fact on which a
hearing has been justified.

(5) A statement of any objections or
requests for hearing for which a hearing
has not been justified, which are subject
to § 1502.10.

(6) The presiding officer, or a
statement that the presiding officer will
be designated in a later notice.

(7) The time within which notices of
participation should be filed under
§ 1502.16.

(8) The date, time, and place of the
prehearing conference, or a statement
that the date, time, and place will be
announced in a later notice. The
prehearing conference may not
commence until after the time expires
for filing the notice of participation
required by § 1502.16(a).

(8) The time within which participants
should submit written information and
views under § 1502.25(b). Additional
copies of material already submitted
under § 1502.25 need not be included
with any later submissions.

(10) The contents of the portions of the
administrative record relevant to the
issues at the hearing. Except for trade
secret or other confidential information,
the disclosure of which is prohibited by
statute, the portions listed will be placed

on public display in the Office of the
Secretary before the notice is published.

(b) The statement of the issues
determines the scope of the hearing and
the matters on which evidence may be
introduced. The issues may be revised
by the presiding officer. A participant
may obtain interlocutory review by the
Commission of a decision by the
presiding officer to revise the issues to
include an issue on which the
Commission has not granted a hearing
or to eliminate an issue on which a
hearing has been granted.

(c) A hearing is deemed to begin on
the date of publication of the notice of
hearing.

§ 1502.14 Effective date of a regulation
when no objections are filed.

(a) If no objections are filed and no
hearing is requested on a regulation
under § 1502.5, the regulation is effective
on the date specified in the regulation as
promulgated.

(b) The Commission shall publish a
confirmation of the effective date of the
regulation. The Federal Register
document confirming the effective date
of the regulation may extend the time for
compliance with the regulation.

Subpart C—Appearance and
Participation

§ 1502.15 Appearance.

(a) A person who has filed a notice of
participation under § 1502.16 may
appear in person or by counsel or other
representative in any hearing and,
subject to § 1502.27, may be heard
concerning all relevant issues.

(b) The presiding officer may strike a
person's appearance for violation of the
requirements regarding conduct in
§ 1502.28.

§ 1502.16 Notice of participation.

() Within 30 days after publication ef
the notice of hearing under § 1502.13, a
person desiring to participate in a
hearing is to file with the Office of the
Secretary a notice of participation in the
following form:

(Date)

Office of the Secretary, Consumer Product
Safety Commission, Room 420, 5401
Westbard Ave., Bethesda, MD. Mailing
address: Office of the Secretary, Consumer
Product Safety Commission, Washington, DC
20207.

Notice of Participation

(Title of Regulation)
Docket No.
Please enter the participation of:

Name)
Street address)
(City, State, and Zip Code)
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(Telephone number)

Service on the above will be accepted by:
(Name

(City, State, and Zip Code)

{Telephone number)

The following statements are made as part
of this notice of participation:

A. Specific interests. (A statement of the
specific interest of the person in the
proceeding, including the specific issues of
fact concerning which the person desires to
be heard. This part need not be completed by
& party to the proceeding.)

B. Commitment to participate. (A statement
that the person will present documentary
evidence or testimony at the hearing and will
comply with the requirements of § 1502.25 of
these procedures.)

(Signed)

(b) Any amendment to a notice of
participation should be filed with the
Office of the Secretary and served on all
participants.

(c) No person may participate in a
hearing who has not filed a written
notice of participation or whose
participation has been stricken under
paragraph (e) of this section.

(d) The presiding officer may permit
the late filing of a notice of participation
upon a showing of good cause.

(e) The presiding officer may strike
the participation of a person for
nonparticipation in the hearing or for
failure to comply with any requirement
of this subpart, e,g., disclosure of
information as required by § 1502.25 or
the prehearing order issued under
§ 1502.30. Any person whose
participation is stricken may petition the
Commission for interlocutory review of
that decision.

§ 1502.17 Advice on public participation In
hearings.

(a) All inquiries from the public about
scheduling, location, and general
procedures should be addressed to the
Office of the Secretary, Consumer
Product Safety Commission,
Washington, DC 20207, or telephone
(301) 492-6800.

(b) Requests by hearing participants
for changes in the schedule of a hearing
or for filing documents, briefs, or other
pleadings should be made in writing
directly to the presiding officer.

(c) Under no circumstances will the
Office of the General Counsel of CPSC
directly provide advice about a hearing
to any person who is participating or
may participate in the hearing. In every
hearing, certain attorneys in the office
are designated to represent the staff.
Other members of the office, ordinarily
including the General Counsel, are
designated to advise the Commission on
a final decision in the matter. It is not

compatible with these functions, nor
would it be professionally responsible,
for the attorneys in the Office of the
General Counsel also to advise other
participants in a hearing, or for any
attorney who may be called on to advise
the Commission to respond to inquiries
from other participants in the hearing;
such participants may be urging views
contrary to those of the staff involved or
to what may ultimately be the final
conclusions of the Commission,
Accordingly, members of the Office of
the General Counsel, other than the
attorneys responsible for representing
the staff, will not answer questions
about the hearing from any participant
or potential participant.

(d) Participants in a hearing may
communicate with the attorneys
responsible for representing the staff, in
the same way that they may
communicate with counsel for any other
party in interest about the presentation
of matters at the hearing. It would be
inappropriate to bar discussion of such
matters as stipulations of fact, joint
presentation of witnesses, or possible
settlement of hearing issues. Members of
the public, including participants at
hearings, are advised, however, that all
such communications, including those
by telephone, will be recorded in
memoranda that can be filed with the
Office of the Secretary.

(e) Separation of functions and ex
parte communications will be handled
as follows.

(1) An interested person may meet or
correspond with any CPSC
representative concerning a matter prior
to publication of a notice announcing a
formal evidentiary public hearing on the
matter. The provisions of 16 CFR part
1012 apply to such meetings.

(2) Upon publication of a notice
announcing a formal evidentiary public
hearing, the following rules concerning
separation of functions apply:

(i) The CPSC staff members
responsible for preparing evidence and
participating in the hearing in the matter
are, as a party to the hearing,
responsible for all investigative
functions and for presentation of the
position of the staff at the hearing and in
any pleading or oral argument before the
Commission. These representatives of
the staff may not participate or advise in
any decision except as witnesses or
counsel in public proceedings. Except as
provided herein, there shall be no other
communication between representatives
of the staff and representatives of the
various Commissioners' offices
concerning the matter prior to the
decision of the Commission. The
Commission may, however, designate
other representatives of the staff to

advise the Commission. The designation
will be in writing and filed with the
Office of the Secretary no later than the
time specified in paragraph (f)(2) of this
section for the application of separation
of functions. All employees of the CPSC
other than representatives of the
involved staff (except for those
specifically designated otherwise) may
be called upon to advise and participate
with the offices of the Commissioners in
their functions relating to the hearing
and the final decision.

(ii) The General Counsel of CPSC
shall designate members of the Office of
the General Counsel to advise and
participate with the staff in its functions
in the hearing and shall designate other
members of the Office of the General
Counsel to advise the offices of the
Commissioners in their functions related
to the hearing and the final decision.
The members of the Office of the
General Counsel designated to advise
the staff may not participate or advise in
any decision of the Commission except
as counsel in public proceedings. The
designation shall be in the form of a
memorandum filed with the Office of the
Secretary and made a part of the
administrative record in the proceeding.
There may be no other communication
between those members of the Office of
the General Counsel designated to
advise the offices of the Commissioners
and any other person in the Office of the
Ceneral Counsel or in the involved staff
with respect to the matter prior to the
decision of the Commission. The
General Counsel may assign different
attorneys to advise either the staff or the
offices of the Commissioners at any
stage of the proceedings, The General
Counsel will ordinarily advise and
participate with the offices of the
Commissioners in their functions
relating to the hearing and the final
decision.

(iii) The Commissioners are
responsible for the agency review and
final decision of the matter, with the
advice and participation of anyone in
CPSC other than representatives of the
responsible staff and those members of
the Office of the General Counsel
designated to assist in the staff
functions in the hearing.

(iv) Between the date that separation
of functions applies and the date of the
Commission's decision on the matter,
communication concerning the matter
involved in the hearing will be restricted
as follows:

(A) No person outside CPSC may have
an ex parte communication with the
presiding officer or any person
representing the offices of the
Commissioners concerning the matter in
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the hearing. Neither the presiding officer
nor any person representing the offices
of the Commissioners may have any ex
parte communications with a person
outside CPSC concerning the matter in
the hearing. All communications are to
be public communications, as witness or
counsel under the applicable
procedures.

(B) A participant in the hearing may
submit a written communication
concerning a proposal for settlement to
the presiding officer with a request that
it be transmitted to the Commission.
These communications are to be in the
form of pleadings, served on all other
participants, and filed with the Office of
the Secretary like any other pleading.

(C) A written communication contrary
to this section must be immediately
served on all other participants and filed
with the Office of the Secretary by the
presiding officer at the hearing, or by the
Commissioner, depending on who
received the communication. An oral
communication contrary to this section
must be immediately recorded in a
written memorandum and similarly
served on all other participants and filed
with the Office of the Secretary. A
person, including a representative of a
participant in the hearing, who is
involved in an oral communication
contrary to this section, must, if
possible, be made available for cross-
examination during the hearing with
respect to the substance of that
conversation. Rebuttal testimony
pertinent to a written or oral
communication contrary to this section
will be permitted. Cross-examination
and rebuttal testimony will be
transcribed and filed with the Office of
the Secretary.

(D) The making of a communication
contrary to this section may, consistent
with the interests of justice and the
policy of the underlying statute, result in
a decision adverse to the person
knowingly making or causing the
making of such a communication.

Subpart D—Presiding Officer

§ 1502.18 Presiding officer.
The presiding officer in a hearing will

be an administrative law judge qualified
under 5 U.S.C. 3105.

§ 1502.19 Commencement of functions.

The functions of the presiding officer
begin upon designation and end upon
the filing of the initial decision.

§ 1502.20 Authority of presiding officer.

The presiding officer has all powers
necessary to conduct a fair, expeditious,
and orderly hearing, including the power
to—

(a) Specify and change the date, time,
and place of oral hearings and
conferences;

(b) Establish the procedures for use in
developing evidentiary facts, including
the procedures in § 1502.30(b) and to
rule on the need for oral testimony and
cross-examination under § 1502.26(b);

(c) Prepare statements of the areas of
factual disagreement among the
participants;

(d) Hold conferences to settle,
simplify, or determine the issues in a
hearing or to consider other matters that
may expedite the hearing;

(e) Administer oaths and affirmations;

(f) Control the course of the hearing
and the conduct of the participants;

(g) Examine witnesses and strike or
limit their testimony if they fail to
respond fully to proper questions;

(h) Admit, exclude, or limit evidence;

(i) Set the time for filing pleadings;

() Rule on motions and other
procedural matters;

(k) Rule on motions for summary
decision under § 1502.31;

(1) Conduct the hearing in stages if the
number of parties is large or the issues
are numerous and complex;

(m) Waive, suspend, or modify any
procedure in this subpart if the presiding
officer determines that no party will be
prejudiced, the ends of justice will be
served, and the action is in accordance
with law;

(n) Strike the participation of any
person under § 1502.16(e) or exclude any
person from the hearing under § 1502.28,
or take other reasonable disciplinary
action; and

(o) Take any other action required for
the fair, expeditious, and orderly
conduct of the hearing.

§ 1502.21 Disqualification of presiding
officer.

(a) A participant may request the
presiding officer to disqualify himself/
herself and withdraw from the
proceeding. The ruling on any such
request may be appealed in accordance
with § 1502.35(b).

(b) A presiding officer who is aware of
grounds for disqualification, whether or
not raised by a participant, shall
withdraw from the proceeding.

§ 1502.22 Unavaliabllity of presiding
officer.

(a) If the presiding officer is unable to
act for any reason, the Commission will
assign the powers and duties to another
presiding officer. The substitution will
not affect the hearing, except as the new
presiding officer may order.

(b) Any motion based on the
substitution must be made within 10
days.

Subpart E—Hearing Procedures

§ 1502.23 Filing and service of
submissions.

(a) Submissions, including pleadings
in a hearing, are to be filed with the
Office of the Secretary. Two copies shall
be filed. To determine compliance with
filing deadlines in a hearing, a
submission is considered filed on the
day of filing with or mailing to the Office
of the Secretary. When this part allows
a response to a submission and
prescribes a period of time for the filing
of the response, an additional 3 days are
allowed for the filing of the response if
the submission is served by mail.

(b) The person making a submission
shall serve copies of it on the other
participants,

(c) Service is accomplished by mailing
a submission to the address shown in
the notice of participation or by
personal delivery.

(d) All submissions are to be
accompanied by a certificate of service
or by a statement that service is not
required, stating the reason therefor.

(e) No written submission or other
portion of the administrative record may
be held in confidence, except as
provided in § 1502.3.

§ 1502.24 Petition to participate In forma
pauperis.

(a) A participant who believes that
compliance with the filing and service
requirements of this section constitutes
an unreasonable financial burden may
submit to the Commission a petition to
participate in forma pauperis.

(b) The petition will be captioned:
“Request to Participate In Forma
Pauperis, Docket No. ." Filing and
service requirements for the petition are
described in paragraph (c) of this
section, whether or not the petition is
granted; The petition must demonstrate
that either:

(1) The participant is indigent and a
strong public interest justifies
participation, or

(2) The participant’s participation is in
the public interest because it can be
considered of primary benefit to the
general public.

(c) The Commission may grant or
deny the petition. If the petition is
granted, the participant need file only
one copy of each submission with the
Office of the Secretary. The Office of the
Secretary will make sufficient additional
copies for the administrative record, and
serve a copy on each other participant.
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§ 1502.25 Disclosure of data and
information to be relled on by the
participants.

(a) Before the notice of hearing is
published under § 1502.13, the Assistant
General Counsel for Regulatory Affairs
shall submit the following to the Office
of the Secretary:

(1) The relevant portions of the
administrative record of the proceeding.
Portions of the administrative record not
relevant to the issues in the hearing are
not required to be submitted.

{2) All other documentary data and
information relied upon.

(3) A narrative position statement on
the factual issues in the notice of
hearing and the type of supporting
evidence the Assistant General Counsel
intends to introduce.

{(b) Within 60 days of the publication
of the notice of hearing or, if no
participant will be prejudiced, within
another period of time set by the
presiding officer, each participant shall
submit to the Office of the Secretary all
data and information specified in
paragraph (a) (2) and (3) of this section
and any objections that the
administrative record filed under
paragraph (a}(1) of this section is
incomplete, and any documents in the
participants’ files containing factual
information, whether favorable or
unfavorable to the regulation issued by
the Commission, which relates to the
issues involved in the hearing.

(c) Submissiona required by
paragraphs (a) and (b) of this section
may be supplemented later in the
proceeding, with the approval of the
presiding officer, upon a showing that
the material in the supplement was not
reasonably known or available when
the submission was made, that the
relevance of the material contained in
the supplement could not reasonably
have been foreseen, or that admission of
the material in the supplement is
necessary for a fair determination of the
issues involved in the hearing.

(d) A participant's failure to comply
substantially and in good faith with this
section constitutes a waiver of the right
to participate further in the hearing;
failure of a party to comply constitutes a
waiver of the right to a hearing.

(e) Participants may reference each
other’s submissions. To reduce
duplicative submissions, participants
are encouraged to exchange and
consolidate lists of documentary
evidence. If a particular document is
bulky or in limited supply and cannot
reasonably be reproduced, and it
constitutes relevant evidence, the
presiding officer may authorize
submission of a reduced number of
copies.

(f) The presiding officer will rule on
questions relating to this section.

§ 1502.26 Purpose; oral and written
testimony; burden of proof.

(a) The objective of a formal
evidentiary hearing is the fair
determination of relevant facts
consistent with the right of all interested
persons to participate and the public
interest in promptly settling
controversial matters affecting the
public health and welfare.

(b) Accordingly, the evidence at a
hearing is to be developed to the
maximum extent through written
submissions, including written direct
testimony, which may be in narrative or
in question-and-answer form.

(1) Direct testimony will be submitted
in writing, except on a showing that
written direct testimony is insufficient
for a full and true disclosure of relevant
facts and that the participant will be
prejudiced if unable to present oral
direct testimony. If the proceeding
involves particular issues, each party
may determine whether, and the extent
to which, each wishes to present direct
testimony orally or in writing.

(2) Oral cross-examination of
witnesses will be permitted if it appears
that alternative means of developing the
evidence are insufficient for a full and
true disclosure of the facts and that the
party requesting oral cross-examination
will be prejudiced by denial of the
request or that oral cross-examination is
the most effective and efficient means to
clarify the matters at issue.

(3) Witnesses shall give testimony
under oath.

(c) A participant who proposes to
substitute a new provision for a
provision objected to has the burden of
proof in relation to the new provision.

§ 1502.27 Participation of nonparties.

(a) A nonparty participant may—

(1) Attend all conferences (including
the prehearing conference), oral
proceedings, and arguments;

(2) Submit written testimony and
documentary evidence for inclusion in
the record;

(3) File written objections, briefs, and
other pleadings; and

(4) Present oral argument.

(b) A nonparty participant may not—

(1) Submit written interrogatories; or

(2) Conduct cross-examination.

(c) A person whose petition is the
subject of the hearing has the same right
as a party.

(d) A nonparty participant will be
permitted additional rights if the
presiding officer concludes that the
participant’s interests would not be
adequately protected otherwise or that

broader participation is required for a
full and true disclosure of the facts, but

the rights of a nonparty participant may
not exceed the rights of a party.

§ 1502.28 Conduct at oral hearings or
conferences.

All participants in a hearing will
conduct themselves with dignity and
observe judicial standards of practice
and ethics. They may not indulge in
personal attacks, unseemly wrangling,
or intemperate accusations or
characterizations. Representatives of
parties shall, to the extent possible,
restrain clients from improprieties in
connection with any proceeding.
Disrespectful, disorderly, or
contumacious language or conduct,
refusal to comply with directions, use of
dilatory tactics, or refusal to adhere to
reasonable standards of orderly and
ethical conduct during any hearing shall
constitute grounds for immediate
exclusion from the proceeding by the
presiding officer.

§ 1502.29 Time and piace of prehearing
conference.

A prehearing conference will
commence at the date, time, and place
announced in the notice of hearing, or in
a later notice, or as specified by the
presiding officer in a notice modifying a
prior notice. At the prehearing
conference, insofar as practicable at
that time, the presiding officer will
establish the methods and procedures to
be used in developing the evidence,
determine reasonable time periods for
the conduct of the hearing, and
designate the times and places for the
production of witnesses for direct and
cross-examination, if leave to conduct
oral examination is granted on any
issue.

§ 1502.30 Prehearing conference
procedure.

(a) Participants in a hearing are to
appear at the prehearing conference
prepared to discuss and resolve all
matters specified in paragraph (b) of this
section.

(1) To expedite the hearing,
participants are encouraged to prepare
in advance for the prehearing
conference. Participants should
cooperate with each other, and should
request information and begin
preparation of testimony at the earliest
possible time. Failure of a participant to
appear at the prehearing conference or
to raise matters that reasonably could
be anticipated and resolved at that time
will not delay the progress of the
hearing and constitutes a waiver of the
rights of the participant regarding such
matters as objections to the agreements
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reached, actions taken, or rulings issued
by the presiding officer at or as a result
of the prehearing conference and may
be grounds for striking the participation
under § 1502.16.

(2) Participants shall bring to the
prehearing conference the following
specific information, which will be filed
with the Office of the Secretary under
§ 1502.23:

(1) Any additional information desired
to supplement the submission filed
under § 1502.25; the supplement may be
filed if approved under § 1502.25.

(ii) A list of all witnesses whose
testimony will be offered, orally or in
writing, at the hearing, with a full
curriculum vitae for each. Additional
witnesses may be identified later, with
the approval of the presiding officer, on
a showing that the witness was not
reasonably available at the time of the
prehearing conference, that the
relevance of the witness's views could
not reasonably have been foreseen at
that time, or for other good cause
shown, as where a previously identified
witness is unforeseeably unable to
testify.

(iii) All prior written statements,
including articles and any written
statement signed or adopted, or a
recording or transcription of an oral
statement made, by persons identified
as witnesses if—

(A) The statement is available without
making a request to the witness;

(B) The statement relates to the
subject matter of the witness's
testimony; and

(C) The statement either was made
before the time the person agreed to
become a witness or has been made
publicly available by the person.

(b) The presiding officer will conduct
a prehearing conference. for the
following purposes:

(1) To determine the areas of factual
disagreement to be considered al the
hearing. The presiding officer may hold
conferences off the record in an effort to
reach agreement on disputed factual
questions, subject to the ex parte
limitations in § 1502.17(f).

(2) To identify the most appropriate
techniques for developing evidence on
issues in controversy and the manner
and sequence in which they will be
used, including, where oral examination
is to be conducted, the sequence in
which witnesses will be produced for,
and the time and place of, oral
examination. The presiding officer may
consider, but is not limited to, the
following techniques.

(i) Submission of narrative statements
of position on factual issues in
controversy.

(ii) Submission of evidence or
identification of previously submitted
evidence to support such statements,
such as affidavits, verified statements of
fact, data, studies, and reports.

(iii) Exchange of written
interrogatories directed to particular
witnesses. :

(iv) Written requests for the
production of additional documentation,
data, or other relevant information.

{v) Submission of written questions to
be asked by the presiding officer of a
specific witness.

(vi) Identification of facts for which
oral examination and/or cross-
examination is appropriate,

{3) To group participants with
substantially like interests for
presenting evidence, making motions
and objections, including motions for
summary decision, filing briefs, and
presenting oral argument.

(4) To hear and rule on objections to
admitting information submitted under
§ 1502.25 into evidence.

{5) To obtain stipulations and
admissions of facts.

(6) To take other action that may
expedite the hearing.

(c) The presiding officer shall issue,
orally or in writing, a prehearing order
reciting the actions taken at the
prehearing conference and setting forth
the schedule for the hearing. The order
will control the subsequent course of the
hearing unless modified by the presiding
officer for good cause,

§ 1502.31 Summary decisions.

(a) After the hearing commences, a
participant may move, with or without
supporting affidavits, for a summary
decision on any issue in the hearing.
Any other participant may, within 10
days after service of the motion, which
time may be extended for an additional
10 days for good cause, serve opposing
affidavits or countermove for summary
decision. The presiding officer may set
the matter for argument and call for the
submission of briefs.

(b) The presiding officer will grant the
motion if the objections, requests for
hearing, other pleadings, affidavits, and
other material filed in connection with
the hearing, or matters officially noticed,
show that there is no genuine issue as to
any material fact and that a participant
is entitled to summary decision.

(c) Affidavits should set forth facts
that would be admissible in evidence
and show affirmatively that the affiant
is competent to testify to the matters
stated. When a properly supported
motion for summary decision is made, a
participant opposing the motion may not
rest upon mere allegations or denials or
general descriptions of positions and

contentions; affidavits or other
responses must set forth specific facts
showing that there is a genuine issue of
fact for the hearing.

(d) Should it appear from the
affidavits of a participant opposing the
motion that for sound reasons stated,
facts essential to justify the opposition
cannot be presented by affidavit, the
presiding officer may deny the motion
for summary decision, allow additional
time to permit affidavits or additional
evidence to be obtained, or issue other
just order.

{e) If on motion under this section a
summary decision is not rendered upon
the whole case or for all the relief asked,
and evidentiary facts need to be
developed, the presiding officer will
issue an order specifying the facts that
appear without substantial controversy
and directing further evidentiary
proceedings. The facts so specified will
be deemed established.

() A participant submitting or
opposing a motion for summary decision
may obtain interlocutory review by the
Commission of a summary decision of
the presiding officer.

§ 1502.32 Receipt of evidence.

(a) A hearing consists of the
development of evidence and the
resolution of factual issues as set forth
in this subpart and in the prehearing
order.

(b) All orders, transcripts, written
statements of position, written direct
testimony, written interrogatories and
responses, and any other written
material submitted in the proceeding
comprise the administrative record of
the hearing, and will be promptly placed
on public display in the Office of the
Secretary, except as ordered by the
presiding officer.

(c) Written evidence, identified as
such, is admissible unless a participant
objects and the presiding officer
excludes it on objection of a participant
or on the presiding officer’s own
initiative.

(1) The presiding officer may exclude
written evidence as inadmissible only
if—

(i) The evidence is irrelevant,
immaterial, unreliable, or repetitive;

(ii) Exclusion of part or all of the
written evidence of a participant is
necessary to enforce the requirements of
this subpart; or

(iii) The evidence was not submitted
as required by § 1502.25.

(2) Items of written evidence are to be
submitted as separate documents,
sequentially numbered, except that a
voluminous document may be submitted
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in the form of a cross-reference to the
documents filed under § 1502.25.

(3) Written evidence excluded by the
presiding officer as inadmissible
remains a part of the administrative
record, as an offer of proof, for judicial
review.

(d) Testimony, whether on direct or on
cross-examination, is admissible as
evidence unless a participant objects
and the presiding officer excludes it.

(1) The presiding officer may exclude
oral evidence as inadmissible only if—

(i) The evidence is irrelevant,
immaterial, unreliable, or repetitive; or

(ii) Exclusion of part or all of the
evidence is necessary to enforce the
requirements of these procedures.

(2) If oral evidence is excluded as
inadmissible, the participant may take
written exception to the ruling in a brief
to the Commission, without taking oral
exception at the hearing. Upon review,
the Commission may reopen the hearing
to permit the evidence to be admitted if
the Commission determines that its
exclusion was erroneous and
prejudicial.

(e) The presiding officer may schedule
conferences as needed to monitor the
progress of the hearing, narrow and
simplify the issues, and consider and
rule on motions, requests, and other
matters concerning the development of
the evidence.

(f) The presiding officer will conduct
such proceedings as are necessary for
the taking of oral testimony, for the oral
examination of wiinesses by the
presiding officer on the basis of written
questions previously submitted by the
parties, and for the conduct of cross-
examination of witnesses by the parties.
The presiding officer shall exclude
irrelevant or repetitious written
questions and limit oral cross-
examination to prevent irrelevant or
repetitious examination.

(g) The presiding officer shall order
the proceedings closed for the taking of
oral testimony relating only to trade
secrets and privileged or confidential
commercial or financial information.
Participation in closed proceedings will
be limited to the witness, the witness’s
counsel, and Federal Government
employees.

§ 1502.33 Official notice.

(a) Official notice may be taken of
such matters as might be judicially
noticed by the courts of the United
States or of any other matter peculiarly
within the general knowledge of CPSC
as an expert agency.

(b) If official notice is taken of a
material fact not appearing in the
evidence of record, a participant, on

timely request, will be afforded an
opportunity to show the contrary.

§1502.34 Briefs and arguments.

(a) Promptly after the taking of
evidence is completed, the presiding
officer will announce a schedule for the
filing of briefs. Briefs are to be filed
ordinarily within 45 days of the close of
the hearing. Briefs must include a
statement of position on each issue, with
specific and complete citations to the
evidence and points of law relied on.
Briefs must contain proposed findings of
fact and conclusions of law.

(b) The presiding officer may, as a
matter of discretion, permit oral
argument after the briefs are filed.

(c) Briefs and oral argument shall
refrain from disclosing specific details of
written and oral testimony and
documents relating to trade secrets and
privileged or confidential commercial or
financial information, except as
specifically authorized in a protective
order issued by the presiding officer.

§ 1502.35 Interliocutory appeal from ruling
of presiding officer.

(a) Except as provided in paragraph
(b) of this section and in §§ 1502.13(b),
1502.16(e), 1502.31(f), and 1502.37(d)
authorizing interlocutory appeals,
rulings of the presiding officer may not
be appealed to the Commission before
the Commission’s consideration of the
entire record of the hearing.

(b) A ruling of the presiding officer is
subject to interlocutory appeal to the
Commission if the presiding officer
certifies on the record or in writing that
immediate review is necessary to
prevent exceptional delay, expense, or
prejudice to any participant or
substantial harm to the public interest.

() When an interlocutory appeal is
made to the Commission, a participant
may file a brief with the Commission
only if such is specifically authorized by
the presiding officer or the Commission,
and, if such authorization is granted,
within the period the Commission
directs. If a participant is authorized to
file a brief, any other participant may
file a brief in opposition, within the
period the Commission directs. If no
briefs are authorized, the appeal will be
presented as an oral argument to the
Commission. The oral argument will be
transcribed. If briefs are authorized, oral
argument will be heard only at the
discretion of the Commission.

§ 1502.38 Official transcript.

(a) The presiding officer will arrange
for a verbatim stenographic transcript of
oral testimony and for necessary copies
of the transcript.

(b} One copy of the transcript will be
placed on public display in the Office of
the Secretary upon receipt.

{c) Copies of the transcript may be
obtained by application to the official
reporter and payment of costs thereof.

(d) Witnesses, participants, and
counsel have 30 days from the time the
transcript becomes available to propose
corrections in the transcript of oral
testimony. Corrections are permitted
only for transcription errors. The
presiding officer shall promptly order
justified corrections.

§ 1502.37 Motions.

(a) Except for a motion made in the
course of an oral hearing before the
presiding officer, 2 motion on any matter
relating to the proceeding shall be filed
under § 1502.23 and must include a draft
order.

(b) A response may be filed within 10
days of service of a motion. The time
may be shortened or extended by the
presiding officer for good cause shown.

(c) The moving party has no right to
reply, except as permitted by the
presiding officer.

(d) The presiding officer shall rule
upon the motion and may certify that
ruling to the Commission for
interlocutory review.

Subpart F—Administrative Record

§ 1502.38 Administrative record of a
hearing.

(a) The record of a hearing consists
of—

(1) The regulation or notice of
opportunity for hearing that gave rise to
the hearing;

(2) All objections and requests for
hearing filed with the Office of the
Secretary under §§ 1502.5 and 1502.6;

(3) The notice of hearing published
under § 1502.13;

(4) All notices of participation filed
under § 1502.16;

(5) All Federal Register notices
pertinent to the proceeding;

(6) All submissions filed under
§ 1502.24, e.g., the submissions required
by § 1502.25, all other documentary
evidence and written testimony,
pleadings, statements of position, briefs,
and other similar documents;

(7) The transcript, written order, and
all other documents relating to the
prehearing conference, prepared under
§ 1502.30;

(8) All documents relating to any
motion for summary decision under
§ 1502.31;

(9) All documents of which official
notice is taken under § 1502.33;
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(10) All pleadings filed under
§ 1502.34;

(11) All documents relating to any
interlocutory appeal under § 1502.35;

(12) All transeripts prepared under
§ 1502.36; and

(13) Any other document relating to
the hearing and filed with the Office of
the Secretary by the presiding officer or
any participant.

(b) The record of the administrative
proceeding is ciosed—

(1) With respect to the taking of
evidence, when specified by the
presiding officer; and

(2) With respect to pleadings, at the
time specified in § 1502.34(a) for the
filing of briefs.

(c] The presiding officer may reopen
the record to receive further evidence at
any time before the filing of the initial
decision.

§ 1502.39 Examination of record.

Except as provided in § 1502.3,
documents in the record will be publicly
available. Documents available for
examination or copying will be placed
on public display in the Office of the
Secretary promptly upon receipt in that
office.

Subpart G—Initial and Final Decision

§ 1502.40 Initial decision.

(a) The presiding officer shall prepare
and file an initial decision as soon as
practicable after the filing of briefs and
oral argument.

(b) The initial decision shall contain—

(1) Findings of fact based upon
relevant, material, and reliable evidence
of record;

(2) Conclusions of law;

(3) A discussion of the reasons for the
findings and conclusions, including a
discussion of the significant contentions
made by any participant;

(4] Citations to the record supporting
the findings and conclusions;

(5) An appropriate regulation
supported by substantial evidence of
record and based upon the findings of
fact and conclusions of law (unless the
initial decision is to not issue a
regulation);

(6) An effective date for the regulation
(if any), together with an explanation of
Whg' the effective date is appropriate;
an

(7) The periods of time for filing
exceptions to the initial decision with
the Office of the Secretary and for filing
replies to such exceptions, in
accordance with § 1502.41(a)-{c).

(c) The initial decision must refrain
from disclosing specific details of trade
secrets and privileged or confidential
commercial or financial information,

except as specifically authorized in a
protective order issued by the presiding
officer.

(d) The initial decision is to be filed
with the Office of the Secretary and
served upon all participants. Once the
initial decision is filed with the Office of
the Secretary, the presiding officer has
no further jurisdiction over the matter,
and any motions or requests filed with
the Office of the Secretary will be
decided by the Commission.

(e) The initial decision becomes the
final decision of the Commission by
operation of law unless a participant
files exceptions with the Office of the
Secretary under § 1502.41(a) or the
Commission files a notice of review
under § 1502.41(f).

(f) Notice that an initial decision has
become the decision of the Commission
without appeal to or review by the
Commission will be published in the
Federal Register. The Commission also
may publish the decision when it is of
widespread interest.

§ 1502.41 Appeal from or review of initial
decision.

(a) A participant may appeal an initial
decision to the Commission by filing
exceptions with the Office of the
Secretary, and serving them on the other
participants within the period specified
in the initial decision. The period for
appeal to the Commission may not
exceed 30 days, unless extended by the
Commission under paragraph (d) of this
section.

(b) Exceptions must specifically
identify alleged errors in the findings of
fact or conclusions of law in the initial
decision, and provide supporting
citations to the record. Oral argument
before the Commission may be
requested in the exceptions.

(c) Any reply to the exceptions shall
be filed and served within the period
specified in the initial decision. The
period may not exceed 30 days after the
end of the period (including any
extensions] for filing exceptions, unless
extended by the Commission under
paragraph (dJ of this section.

(d) The Commission may extend the
time for filing exceptions or replies to
exceptions for good cause shown.

(e) If the Commission decides to hear
oral argument, the participants will be
informed of the date, time, and place of
the argument, the amount of time
allotted to each participant, and the
issues to be addressed.

(f) Within 10 days following the
expiration of the time for filing
exceptions (including any extensions),
the Commission may file with the Office
of the Secretary, and serve on the
participants, a notice of the

Commission’s determination to review
the initial decision. The Commission
may invite the participants to file briefs
or present oral argument on the matter.
The time for filing briefs or presenting
oral argument will be specified in that or
a later notice.

§ 1502.42 Decision by Commission on
appeal or review of initial decision.

(a) On appeal from or review of the
initial decision, the Commission has all
the powers given to the presiding officer
with respect to the initial decision. On
the Commission’s own initiative or on
motion, the Commission may remand
the matter to the presiding officer for
any further action necessary for a
proper decision.

(b) The scope of the issues at the
public hearing is the same as the scope
of the issues on appeal at the public
hearing unless the Commission specifies
otherwise.

{c) As soon as possibie after the filing
of briefs and the presentation of any
oral argument, the Commission will
issue a final decision in the proceeding,
which meets the requirements
established in § 1502.40 (b) and (c).

(d) The Commission may adopt the
initial decision as the final decision.

(e) Notice of the Commission's
decision will be published in the Federal
Register. The Commission may also
publish the decision when it is of
widespread interest.

§ 1502.43 Reconsideration and stay of
Commission’s action.

Following naotice or publication of the
final decision, a participant may petition
the Commission for reconsideration of
any part or all of the decision or may
petition for a stay of the decision.

Subpart H—Judicial Review

§ 1502.44 Review by the courts.

(a) The Commission’s final decision
constitutes final agency action from
which a participant may petition for
judicial review under the statutes
governing the matter involved. Before
requesting an order from a court for a
stay of the Commission’s action pending
judicial review, a participant shall first
submit a petition for a stay of action
under § 1502.43.

(b) Under 28 U.S.C. 2112(a), CPSC will
request consolidation of all petitions
related to a particular matter.

§ 1502.45 Copies of petitions for judicial
review

The General Counsel of CPSC has
been designated by the Commission as
the officer on whom copies of petitions
for judicial review are to be served. This
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officer is responsible for filing the record
on which the final decision is based. The
record of the proceeding is certified by
the Secretary of the Commission.

Dated: February 22, 1991.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 91-4915 Filed 3-5-91; 8:45 am]
BILLING CODE 6355-01-M

—_—

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1301

Privacy Act
AGENCY: Tennessee Valley Authority

(TVA).

ACTION: Final rule.

SUMMARY: This rule updates the list of
published system of records notices.
Section 1301.24 is amended to reflect the
change of the name of the “"Cooperative
Training Program for Construction
Craftsmen-TVA" system of records to
“Upgrade Craft Training Program-TVA."
EFFECTIVE DATE: March 6, 1991.

FOR FURTHER INFORMATION CONTACT:
Ronald E. Brewer, TVA Privacy Act
Officer, (615) 751-2520.

SUPPLEMENTARY INFORMATION: This rule
was not published in proposed form
since it relates to agency practice. Since
this rule is nonsubstantive, it is being
made effective immediately. (March 6,
1991).

List of Subjects in 18 CFR Part 1301

Administrative practice and
procedure, Freedom of Information,
Privacy Act, Sunshine Act.

For the reasons set forth in the
preamble, title 18, chapter XIII of the
Code of Federal Regulations is amended
as follows:

PART 1301—PROCEDURES

1. The authority citation for part 1301
continues to read as follows:

Authority: 48 Stat. 58, as amended; 16
U.S.C. 831-831dd, unless otherwise noted.

2. Section 1301.12 is amended by
revising paragraph (d) to read as
follows:

§ 1301.12 Definitions.

(d) The term “TVA system notice”
means a notice of a TVA system
published in the Federal Register
pursuant to the Act. TVA has published
TVA system notices about the following
TVA systems:

Apprentice Training Record System-TVA

Personnel Files-TVA

Upgrade Craft Training Program-TVA

Demonstration Farm Records-TVA

Discrimination Complaint Files-TVA

Employee Accident Information System-TVA

Employee Accounts Receivable-TVA

Employee Alleged Misconduct Investigatory
Files-TVA

Medical Record System-TVA

Employee Statement of Employment and
Financial Interests-TVA

Payroll Records-TVA

Travel History Records-TVA

Employment Applicant Files-TVA

Grievance Records-TVA

LAND BETWEEN THE LAKES® Hunter
Records-TVA

LAND BETWEEN THE LAKES® Register of
Law Violations-TVA

Employee Supplementary Vacancy
Announcement Records-TVA

Consultant and Personal Service Contractor
Records-TVA

Nuclear Quality Assurance Personnel
Records-TVA

Questionnaire—Farms in Vicinity of
Proposed or Licensed Nuclear Power Plant-
TVA

Radiation Dosimetry Personnel Monitoring
Records-TVA

Retirement System Records-TVA

Test Demonstration Farm Records-TVA

Woodland Resource Analysis Program Input
Data-TVA

Electricity Use, Rate, and Service Study
Records-TVA

LAND BETWEEN THE LAKES® Mailing
Lists-TVA

OIG Investigative Records-TVA

Call Detail Records-TVA

Office of Nuclear Power Call Detail Records-
TVA

Project/Tract Files-TVA

Building Access Security Records-TVA

- - - - *

3. Section 1301.24 is amended by
revising the first sentences of
paragraphs (b)(1) and (c)(1) to read as
follows:

§ 1301.24 Specific exemptions.

- * - *

(b)(1) The TVA systems “Apprentice
Training Record System-TVA,"
“Consultant and Personal Service
Contractor Records-TVA," “Upgrade
Craft Training Program-TVA,"”
“Employment Applicant Files-TVA,"
“Personnel Files-TVA,” and “Nuclear
Quality Assurance Personnel Records-
TVA" are exempted from subsections
(d); (e)(4)(H); (0)(2), (3), and (4) of 5
U.S.C. 552a and corresponding sections
of these rules to the extent that
disclosure of material would reveal the
identity of a source who furnished
information to the Government under an
express promise that the identity of the
source would be held in confidence, or
prior to September 27, 1975, under an
implied promise that the identity of the

source would be held in confidence.

* % *

* - * * *

(c)(1) The TVA systems “Apprentice
Training Record System-TVA,"
“Consultant and Personal Service
Contractor Records-TVA,”" "Upgrade
Craft Training Program-TVA,"
“Employment Applicant Files-TVA,"”
and “Personnel Files-TVA," are
exempted from subsections (d);
(e)(4)(H); (H(2), (3), and (4) of 5 U.S.C.
552a and corresponding sections of
these rules to the extent that disclosure
of testing or examination material used
solely to determine individual
qualifications for appointment or
promotion in the Federal service would
compromise the objectivity or fairness
of the testing or examination

process. * * *
* * * * *
Louis S. Grande,

Vice President, Information Services.
[FR Doc. 91-5183 Filed 3-5-91; 8:45 am]
BILLING CODE 8120-02-M

—

—_— ———

DEPARTMENT OF TRANSPORTATION
Coast Guard
33CFRPart3

[CGD 90-063]

Realignment of Marine Inspection
Zones and Captain of the Port Zones
for Western Alaska and Prince William
Sound, Alaska

AGENCY: Coast Guard, DOT.
ACTION: Final rule; correction.

SUMMARY: The Coast Guard is
correcting an administrative error in a
final rule that appeared in the Federal
Register on Wednesday, December 19,
1990 (CGD 90-063), and another such
error in a subsequent correction
document that appeared in the Federal
Register on Tuesday, January 22, 1991
(CGD 90-063 also).

FOR FURTHER INFORMATION CONTACT:

Lieutenant James H. McDowell, Project
Manager, Office of Marine Safety,
Security, and Environmental Protection
(G-MPS-3), (202) 267-0491, between 7
a.m. and 3:30 p.m., Monday through
Friday, except Federal holidays.

Corrections

1. In FR Document 90-29637, beginning
on page 52046 in the issue of
Wednesday, December 19, 1990, make
the following correction:




