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4975(g)(2) or (3), has engaged in a
prohibited transaction under section 503
and to notify such entity in writing of
the revocation of exemption and of the
requalification for exemption after such
entity establishes that it will not
knowingly again engage in a prohibited
transaction and that it also satisfies all
applicable requirements of section
401(a).

(¢) issue determination and revocation
letters with respect to exemption from
federal income tax of a group trust:

(1) under section 501(a), with respect
to its funds which equitably belong to
participating trusts described in section
401(a), and, for taxable years beginning
after December 31, 1981, plans and
governmental units described in section
805(d)(6); and/or

(2) under section 408(e), with respect
to its funds’ which equitably belong to
individual retirement accounts which
satisfy the requirements of section
408(a).

(d) issue examination reports with
respect to:

(1) continued qualification under
sections 401, 403(a), 405, 409A, and
4975(e)(7) of plans and continued
exemption under section 501(a) of the
related trust:

(2) imposition of tax under sections 1,
511 through 514, 641 and Chapter 43; and

(3) imposition of penalties under
Chapter 68 of the Internal Revenue Code
of 1888,

(e) issue modification or revocation of
determination letters described above in
accordance with currently applicable
appeal procedures. If the revocation
involves collectively-bargained plans, or
plans for which the Internal Revenue

Service is proposing to issue a
revocation letter because certain
fiduciary actions subject to Part 4,
Subtitle B of Title I of the Employee
Retirement Income Security Act (ERISA)
have violated the exclusive benefit rule
of section 401(a), the plan must have
been submitted for technical advice and
the Assistant Commissioner (E) must
have concurred with the revocation.

(f) redelegate this authority as follows:

(1) with respect to issuance and
modification of favorable determination
letters or examination reports, other
than a report issued with a proposed
revocation letter, not below Internal
Revenue Agent and Tax Law Specialist,
(GS-12, and then only if such individual
is a person other than the initiator.

(2) with respect to issuance of
proposed and final adverse
determination letters or proposed and
final revocation letters and related
examination reports, not below Chief,
Technical /Review Staff.

2. In each region, the Regional
Counsel, Chiefs and Associate Chiefs,
Appeals Office, are authorized to:

(a) issue final determination or final
revocation letters on appeals from
proposed adverse determination and
proposed revocation letters issued by
key district offices under this delegation.

(b) issue letters as to the decision on
appealed examination reports or of
deficiency notices as provided in
Delegation Order No, 77 (as revised).

(c) This authority may not be
redelegated.

3. The Assistant Commissioner
(Employee Plans and Exempt
Organizations), with concurrence of the
Chief Counsel, is authorized to require

preissuance review of final adverse
determination and final revocation
letters covered by section 7476(a) of the
Internal Revenue Code of 1986.

4. The District Director of each
Employee Plans and Exempt
Organizations key district is authorized
to:

(a) allow a plan to be amended after
the expiration of its remedial
amendment period described in section
401(b) of the Code for any plan year in
which a request for a determination
letter is made or is pending with the
Service, and for the plan year prior to
the plan year in which the plan is
submitted for a determination letter if
the plan is submitted by the end of the
time for filing the tax return of the
employer (including extensions) for the
taxable year of the employer beginning
with or within that prior plan year,
provided that two conditions are met:

(1) the plan is retroactively amended
to comply with the qualification
requirements as of the time the defect in
the plan arose, and

(2) employee benefit rights are
retroactively restored to the levels they
would have been had the plan been in
compliance with the qualification
requirements from the date the defect in
the plan arose.

(b) redelegate this authority but not
below Chief, Technical/Review Staff.

Delegation Order No. 112 (Rev. 9)
effective August 25, 1983, is hereby
superseded.

Dated: September 28, 1990.

Charles H. Brennan,

Deputy Commissioner (Operations).

[FR Doc. 91-3492 Filed 2-14-91; 8:45 am]
BILLING CODE 4830-01-M
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This section of the FEDERAL REGISTER
contains notices of meetings published
under the “Government in the Sunshine

Act" (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

U.S. CONSUMER PRODUCT SAFETY
COMMISSION
TIME AND DATE: Thursday, February 21,
1991.
LOCATION: Room 556, Westwood
Towers, 5401 Westbard Avenue,
Bethesda, Maryland.
STATUS: Open to the Public.
MATTERS TO BE CONSIDERED: Cigarette
Lighter NPR.

The staff will brief the Commission on
a notice of proposed rulemaking (NPR)
for a mandatory consumer product
safety standard to require disposable
and novelty cigarette lighters to resist
operation by children less than five
years old.
For a Recorded Message Containing the
Latest Agenda Information, Call (301)
492-5709.
CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sheldon D. Butts, Office
of the Secretary, 5401 Westbard Ave.,
Bethesda, Md. 20207 (301) 492-6800.

Dated: February 12, 1991.
Sheldon D. Butts,
Deputy Secretary.
[FR Doc. 91-3856 Filed 2-13-91; 2:04 pm]
BILLING CODE 8355-01-M

RAILROAD RETIREMENT BOARD
Notice of Public Meeting

Notice is hereby given that the
Railroad Retirement Board will hold a
meeting on February 21, 1991, 9:00 a.m.,
at the Board's meeting room on the 8th
floor of its headquarters building, 844
North Rush Street, Chicago, Illinois,
60611. The agenda for this meeting
follows:

(1) B.O. 751, Section 1.

(2) B.O. 75-3, Section Iil.

(3) B.O. 75-2, Section 14,

(4) Travelers’ Medicare Contract.

(5) Regulations—Part 200, General
Administration.

(8) Regulations—Parts 202 and 301,
Employers Under the Railroad Retirement
Act and Railroad Unemployment Insurance
Act.

(7) Regulations—Part 203, Employees
Under the Act.

(8) Regulations—Part 255, Recovery of
Overpayments.

(9) Regulations—Part 259.1, Initial
Determinations with Respect to Employer
and Employee Status.

(10) Regulations—Part 320, Initial
Determinations Under the Railroad
Unemployment Insurance Act and Review of
and Appeals from Such Determinations.

(11) Regulations—Parts 320 and 340, Initial
Determinations Under the Railroad
Unemployment Insurance Act and Reviews
of and Appeals from Such Determinations;
Recovery of Benefits.

The entire meeting will be open to the
public. The person to contact for more
information is Beatrice Ezerski,
Secretary to the Board, COM No. 312-
751-4920, FTS No. 386-4920.

Dated: February 12, 1991.

Beatrice Ezerski,

Secretary to the Board. .

[FR Doc. 91-3857 Filed 2-13-91; 2:05 pm|
BILLING CODE 7905-01-M

SECURITIES AND EXCHANGE COMMISSION
Agency Meetings

Notice is hereby given, pursuant to the
provisions of the Government in the
Sunshine Act, Pub. L. 94409, that the
Securities and Exchange Commission
will hold the following meetings during
the week of February 18, 1991.

A closed meeting will be held on
Tuesday, February 19, 1991, at 2:30 p.m.
An open meeting will be held on
Wednesday, February 20, 1991, at 10:00
a.m., in Room 1C30.

The Commissioners, Counsel to the
Commissioners, the Secretary to the
Commission, and recording secretaries
will attend the closed meeting. Certain
staff members who have an interest in
the matters may also be present.

The General Counsel of the
Commission, or his designee, has
certified that, in his opinion, one or more
of the exemptions set forth in 5 U.S.C.

552b(c)(4), (8),{9)(A) and (10) and 17
CFR 200.402(a)(4), (8), (9)(i) and (10),
permit considerations of the scheduled
matters at a closed meeting.

Commissioner Schapiro, as duty
officer, voted to considered the items
listed for the closed meeting in closed
session.

The subject matter of the closed
meeting scheduled for Tuesday,
February 19, 1991, at 2:30 p.m., will be:

Institution of injunctive actions.
Opinion.

The subject matter of the open
meeting scheduled for Wednesday,
February 20, 1991, at 10:00 a,m., will be:

1. Consideration of whether to issue a
release which will adopt amendments to the
net capital rule under the Securities Exchange
Act of 1934. The net capital rule would be
amended: to prohibit broker-dealers from
making distributions of net capital over a
certain amount to affiliated parties without
first notifying the Commission; give the
Commission the ability to restrict the
withdrawal of capital from a broker-dealer in
certain circumstances; and prohibit broker-
dealers from withdrawing capital to benefit
insiders of the firm at an earlier stage than is
now permitted. For further information,
please contact Roger G. Coffin at (202) 272
2396.

2. Consideration of an application of
Wunsch Auction System, Inc. (“WASTI"), filed
pursuant to Section 5 of the Securities and
Exchange Act of 1934 (“Act"), for an
exemption from registration as a national
securities exchange under Section 6 of the
Act of both WASI and WASI's computerized,
“single-price auction system (“Wunsch
System"). For further information, please
contact Gordon Fuller (202) 272-2414.

At times, changes in Commission
priorities require alternations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Paul
Atkins at (202) 272-2000.

Dated: February 12, 1991.

Jonathan G. Katz,

Secretary.

[FR Doc. 91-3839 Filed 2-13-81; 8:45 am|
BILLING CODE 8010-01-M
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This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents. These
corrections are prepared by the Office of

the Federal Register. Agency prepared
corrections are issued as signed
documents and appear in the appropriate
f document categories elsewhere in the
issue.

“
DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation
7 CFR Part 1403

Debt Settiement Policies and
Procedures

Correction

In rule document 91-89 beginning on
page 359 in the issue of Friday, January
4, 1991, make the following corrections:

1. On page 359, in the second column,
in the first line, “no” should read “not”.
In the fifth line from the bottom of the
page, “ad" should read “and”.

2. On the same page, in the third
column, “distances” should read
“instances”.

BILLING CODE 1505-01-D

FARM CREDIT ADMINISTRATION

12 CFR Parts 614 and 619
RIN 3052-AB13

Loan Policies and Operations;
Definitions; Lending Authorities,
Appralsal Standards, Participations,
and Lending Limits

Correction

In proposed rule document 91-1326
beginning on page 2452, in the issue of
Wednesday, January 23, 1991, make the
following corrections:

1. On page 2452, in the third column,
in the second complete paragraph, in the
third line from the end, “qualification”
should read “qualifications".

2. On page 2454, in the 1st column, in
the last paragraph, in the 10th line, “of*
should read “or”.

3. On the same page, in the second
column, in the second complete
paragraph, in the sixth line, “maybe"
should read “may be”,

4. On page 2456, in the 2nd column, in
the 18th line, “normally" was
misspelled. In the same column, in the
last paragraph, in the second line
“where" should read “were".

5. On page 2457, in the first column, in
the third line, “§ 7.6" should read
“section 7.8".

6. On the same page, in the second
column, in the second complete
paragraph, in the eighth line from the
end, "FCS" was printed incorrectly.

7. On page 2458, in the second column,
in the first complete paragraph, in the
sixth line from the end, “of” should read
“to".

8. On the same page, in the third
column, in the first complete paragraph,
in the eighth line from the end , after
llis'l imert llafl.

9. On page 2458, in the third column,in
the first complete paragraph, in the
eighth line, “if”" should read “of", In the
same column, in the second complete
paragraph, in the second line from the
end, “warehouses” should read
“warehousers”.

10. On page 2461, in the 3rd column, in
the 14th line, "encourage” should read
“encourages”,

11, On page 2464

a. In the first column, in the heading
for B, “Limitations" should read
“Limitation". :

b. In the ninth line below the heading,
“financing" should read “financings”

c. In the same paragraph, in the third
line from the end, “obligation" should
read “obligated”,

d. In the second column, in the first
complete paragraph, in the seventh line,
“proposed” should read “reproposed”;
and in the eight line, "lend” should read
“lending",

e. In the third column, in the second
complete paragraph, the second line
should read, “allow any of the
exclusions of existing".

f. In the same column, in the third
paragraph, in the 11th line, “guarantee"
should read “guarantees™. In the same
paragraph, in the fifth line from the end,
“not"” should read “no".

12. On page 2465, make the correction
below:

a. In the first column, in the first
complete paragraph, in the fifth line,
“and" should read “or".

b. In the second column, in the second

complete paragraph, in the first line,
“regulations" should read "regulations”,

c. In the same paragraph, in the
second line from the top and the sixth
line from the end, “primarily” should
read “primary".

d. In the 3rd column, in the 10th line,
“visibility" should read “viability".

13. On page 2467, in the first column,
in the second complete paragraph, in the
second line “enters"” was misspelled.

§614.4000 [Corrected]
14. On page 2468, in the first column,

in § 614.4000(e)(4), in the second line,
“interests" should read “interest”.

§614.4030 [Corrected]
15. On the same page, in the second

column, in § 614.4030(c)(3), in the sixth
line, “only™, should read "only".

§614.4240 [Corrected]
16. On page 2469, in the second

column, in § 614.4240(m)(1), in the third
line, “interest"” should read “interests”.

§614.4245 [Corrected]

17. On the same page, in the third
column, in § 614.4245(a)(4), in the eighth
line, remove the comma after “loan”,

§614.4260 [Corrected]

18. On page 2470. in the third column,
in § 614.4260(b)(2), in the seventh line,
"appraisers” should read “appraisals”.

§614.4225 [Corrected]

19. On page 2472, in the first column,
in § 614.4325, in paragraph (c)(2), third
line, and in paragraph (c)(3), in the
second line, “interest” should read
“interests". In paragraph (c)(4), in the
last line, “territory” was misspelled.

20. In the second column, in paragraph
(2)(3), “commerce” should read
“commence”,

§614.4352 [Corrected]

21. On page 2474, in the first column,
in § 614.4352, in the second line from the
end, “capital” was misspelled.

§614.4359 [Corrected)

22. On page 2475, in the first column,
in § 614.4359(b), in the sixth line,
“leading” should read “lending",

BILLING CODE 1505-01-D
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Adminisiration

Rural Health Cutreach Grant Program
Correction

In notice document 91-26851 beginning
on page 5012 in the issue of Thursday,
February 7, 19981, make the following
corrections:

1. On page 5012, in the third column,
in the fourth line from the bottom,
“amont” should read “among".

2. On page 5013, in the first column, in
the fifth line from the bottom, “$3000"
should read “$300".

R|ILLING CODE 1505-01-D

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR Parts 1301 and 1304

Definition and Exemption of Affiliated
Practioners

Correclion

In proposed rule document 91-2262,
beginning on page 4181, in the issue of
Monday, February 4, 1591, make the
following correction:

On page 4181, in the 3d column, in the
2d full paragrah, in the 11th line insert
“not" after “does"".

BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 151

[CGD 90-054]
RIN 2115-AD64

Pollution-Prevention Requirements of
Annex V of MARPOL 73/78
Correction

In the issue of Tuesday, February 5,
1991, on page 4676, in the correction to
proposed rule document 91-422 a portion
of the text of correction number 2a was
incorrect and is corrected as follows: a.
Under Discussion of Proposed
Amendments, in the fourth line “151.51"
should read "§ § 151.51".

BILLING CODE 1505-01-D
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

S CFR Part3
[Docket No. 90-218)
RIN: 0579-AA20

Animal Weifare; Standards

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations for the humane handling,
care, treatment, and transportation of
dogs and cats, and nonhuman primates,
by a comprehensive revision and
rewriting of those regulations, The effect
of this action is to update the
regulations, to make them more
consistent with other Federal
regulations concerning the handling,
care, treatment, and transportation of
these animals, and to carry out the
requirements of the amendments to the
Animal Welfare Act (7 U.S.C. 2131, et
seq.), enacted December 23, 1985,
Rewriting the regulations also makes
them easier to understand, thereby
increasing compliance and making them
more effective.

EFFECTIVE DATE: This final rule shall
become effective March 18, 1991. Plans
for providing exercise of dogs in § 3.8
and for promoting the psychological
well-being of nonhuman primates in

§ 3.81 must be implemented by August
14, 1991.

FOR FURTHER INFORMATION CONTACT:
Dr. R. L, Crawford, Director, Animal
Care Staff, Regulatory Enforcement and
Animal Care, APHIS, USDA, room 565,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-7833.
SUPPLEMENTARY INFORMATION:

Background

This final rule revises the regulations
contained in 9 CFR, part 3, subparts A
ana D. It is the result of an intensive
effort that began in 1985 when Congress
amended the Animal Welfare Act (7
U.S.C. et s2q.) (the Act) in Public Law
99-198, “The Food Security Act of 1985,"
and directed the Secretary of
Agriculture to promulgate certain new
relations governing the humane
handling, care, treatment, and
transportation of animals by dealers,
research facilities, and exhibitors,
including requirements for exercise of
dogs and a physical environment
adequate to promote the psychological
well-being of nonhuman primates. The
final rule reflects the many years of

experience of the Animal and Plant
Health Inspection Service (APHIS),
United States Department of Agriculture
(the Department) in enforcing the Act
and the Animal Welfare regulations (the
regulations). We considered many
thousands of public comments in
deciding upon the content of the final
rule. Our ongoing consultation with the
United States Department of Health and
Human Services (HHS), as well as other
Federal agencies concerned with animal
welfare, also contributed significantly to
determining how best to fulfill our
statutory mandate.

Due to the length and complexity of
this document, it is broken down into
general headings and specific
subheadings where appropriate, to
assist the reader. The supplementary
information begins with a brief history
of this rulemaking. Following that are
our response to the comments we
received regarding our Augus! 15, 1990,
revised proposal, and the changes we
are making based on those comments
and our ongoing consultation with HHS,
Lastly, we address the concerns raised
in the public comment letters regarding
our economic assessments of the cost of
implementing the proposed regulations.

General Background and Statutory
Information

The regulations are contained in title 9
of the Code of Federal Regulations,
chapter I, subchapter A, parts 1, 2, and 3.
Part I provides definitions of the terms
used in parts 2 and 3. Part 2 sets forth
the administrative and institutional
responsibilities of regulated persons
under the Act. Part 3 provides
specifications for the humane handling,
care, treatment, and transportation, by
regulated entities, of animals covered by
the Act. Subpart A of part 3 contains the
regulations concerning dogs and cats;
subpart B contains the regulations
concerning guinea pigs and hamsters:
subpart C contains the regulations
concerning rabbits; subpart D contains
the regulations concerning nonhuman
primates; subpart E contains the
regulations concerning marine
mammals; and subpart F contains the
regulations concerning other
warmblooded animals regulated under
the Act. APHIS issues and enforces the
regulations, under authority of the Act,
as amended.

On December 23, 1985, extensive
amendments to the Act were enacted
(see Pub. L. 99-198, “The Food Security
Act of 1985."). Among other things, the
Act directs the Secretary of Agriculture
to promulgate standards to govern the
humane handling, care, treatment, and
transportation of animals by dealers,
research facilities, and exhibitors, for

exercise of dogs, and for a physical
environment adequate to promote the
psychological well-being of nonhuman
primates, In order to comply with the
amendments to the Act, APHIS
published revisions of parts 1 and 2, and
a proposal and a revised proposal to
amend part 3, as discussed below.

Proposals to amend parts 1 and 2 of
the regulations were published in the
Federal Register on March 31, 1987 (52
FR 10292-10298, Docket No. 84-027, and
52 FR 10298-10322, Docket No. 84-010,
respectively). We solicited comments for
a 60-day period, ending June 1, 1987. The
comment period was twice extended,
ending on August 27, 1987. We received
7,856 comments, many of which stated
that it was difficult to comment upon the
proposals to amend parts 1 and 2
independently of our proposal to amend
the standards in part 3. In response to
comments, we published revised
proposals on parts 1 and 2, along with a
proposed rule to amend subparts A, B,
C, and D of part 3, on March 15, 1989 (54
FR 10822~10835, Docket No. 88-013; 54
FR 10835-10897, Docket No, 88-014; and
54 FR 10897-10954, Docket No. 87-004,
respectively).

We solicited comments on the
interrelationship of parts 1 and 2 with
part 3 for a 60-day period, ending May
15, 1989. Approximately 5,800 comments,
received or postmarked by that date,
were considered in preparing final rules
for parts 1 and 2. (Any that also
pertained to part 3 were considered as
responding to the proposal to amend
part 3.) The final rules to amend parts 1
and 2 were published in the Federal
Register on August 31, 1989 (54 FR
36112-36123, Docket No. 89-130, and 54
FR 36123-36163, Docket No. 89-131,
respectively),

Most of our proposal with regard to
part 3 dealt with revisions to the
standards, based on our experience
enforcing the regulations, We also
proposed certain significant additions to
the regulations, based on our mandate
under the 1985 amendments to the Act,
For example, we made significant
additions to the regulations regarding
the exercise of dogs and regarding a
physical environment necessary to
promote the psychological well-being of
nonhuman primates. We solicited
comments on the proposal to amend
part 3 to be made for a 120-day period,
ending July 13, 1989. A total of 10,686
comments were received in time to be
considered. Included among the
recommendations we received in
response to the proposed rule were
those submitted by HHS, with whom we
continued our ongoing consultation. Of
the total number of comments received,
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the overwhelming majority were in
response to our proposed changes
regarding subparts A and D.

Upon review of the comments
regarding subparts B and C, we
determined that, in general, our
proposed revisions of those subparts
were appropriate, with some minor
modifications. On July 16, 1990, we
published a document making final the
proposed amendments to part 3 that
pertain to subparts B and C (55 FR
28879-28884, Docket No. 89-175).
However, due to the nature of the
comments received in response to our
proposed amendments regarding
subparts A and D, and as a result of our
ongoing consultations with other
Federal agencies, we made certain
major modifications to our March 15,
1989, proposal, and issued a revised
proposal regarding those subparts on
August 15, 1990 (55 FR 33448-33531,
Docket No. 90-040).

We received a total of 11,932
comments in response to our revised
proposal in time to be considered. Of the
comments received, 509 were from
dealers and exhibitors, 1,372 were from
the research community, and 10,051
were from members of the general
public. We included comments received
from humane societies and groups
representing the public in the areas of
animal welfare and animal rights with
comments from the general public.

Comments raising objections or
suggesting changes to the revised
proposal are discussed below in this
supplementary information.
Subheadings are provided in the
supplementary information to guide the
reader through the material. Section
numbers are used in the subheadings
wherever possible to further assist the
reader. We have made a number of
changes to our August 15, 1990, proposal
in this final rule. Those changes are
explained in the supplementary
information below. The remaining
provisions of our proposal are necessary
to ensure the health and well-being of
the animals in question, and we have
included these remaining provisions in
this final rule, except to make certain
nonsubstantive wording changes for
clarification.

In our discussion of the comments
received, we use the term “proposed” or
“proposal” when referring to the August
15, 1990, revised proposal. We use the
term “original proposal" when referring
to the March 15, 1989 proposal. When
referring to the regulations in 9 CFR part
3 prior to the effective date of this final
rule, we refer to the “existing
regulations.”

General Comments

A large number of commenters
expressed general support for the
proposed provisions, and for more
stringent regulations in general. A large
number of commenters supported the
proposed provisions that would
establish requirements for increased
space for animals. Many commenters
also supported exercise for laboratory
animals. A small number of commenters
supported those provisions that they
said would not interfere with research.

Conversely, very many commenters
opposed the proposal in general. Many
of these stated in general that the
provisions that represented revisions to
our March 15, 1989 proposal were
unacceptable. A number of commenters
stated generally that the proposal
should be rewritten. A number of
commenters expressed opposition to
more stringent regulations. Many
commenters recommended that no
changes be made to the existing
regulations. A number of commenters
asserted that the proposed regulations
go beyond ensuring the humane care
and use of animals. Some of these
commenters stated that the proposed
standards exceed statutory authority
and are inconsistent with Congressional
intent. In this final rule, APHIS's
statutory authority for the proposed
regulatory amendments is set forth in
the supplementary information, under
the headings "Ceneral Background and
Statutory Information” and “Statutory
Authority for This Final Rule." Based on
the statutory authority set forth, we
believe ample authority exists for this
rule.

A large number of commenters stated
that the involvement of other Federal
agencies in the rulemaking process is
resulting in weaker animal welfare
regulations. We do not agree that the
regulations are being weakened. On the
contrary, this final rule contains a
significant number of provisions that are
more stringent than those in the existing
regulations. Additionally, two
significant areas in the proposal—the
exercise of dogs and the psychological
well-being of nonhuman primates—are
not in the existing regulations.

A number of commenters opposed in
general what they considered the
weakening of our original proposal in
the revised proposal. We do not agree
that the revised proposal represents a
weakening of our original proposal. We
gauge the strength of the animal welfare
regulations by how well they effectuate
the humane handling, care, treatment,
and transportation of the animals in
question. Our goal is to accomplish this

end in the most reasonable and efficient:

way possible. We expect the provisions
in this revised rule to attain the same
ultimate goal as those in the proposed
rule.

Many commenters stated that they
favored more specific, rather than
general standards. Of those favoring
more specific standards, many
expressed opposition to “performance
standards,” as contrasted with
“engineering standards.” Conversely,
very many commenters stated that they
were in favor of replacing engineering
standards with performance standards.
A small number of commenters asserted
that including rigid engineering
standards in the proposed regulations
was contrary to the directives of
Executive Order No. 12498. Many
commenters stated that the proposed
standards would interfere with research
due to their rigidity and specificity, and
would not allow the flexibility and
innovations necessary for the optimal
care and treatment of animals. Many
commenters stated that rigid engineering
standards are not suitable for regulating
a wide range of facilities, interfere with
professional judgment, rapidly become
obsolete, and are not scientifically
justified. In developing the proposed
rule, we relied on our experience
enforcing the regulations, on our
scientific expertise, on information
supplied by other Federal agencies, on
research data regarding animal
behavior, and on other information
submitted by the public. Our goal was to
establish regulations that would both
promote the well-being of the animals in
question and be enforceable. We did not
consider it appropriate to couch all the
proposed regulations either in the form
of performance standards or engineering
standards. In formulating the proposal,
we attempted to identify those areas
where variations in circumstances and
animal behavior would make very
specific standards less effective in
promoting animal welfare than broader,
goal-oriented standards. In those areas,
we proposed to allow for flexibility in
how the goal would be reached. In other
areas, we determined that the needs of
most of the animals housed, handled, or
transported together were so similar
that specific uniform standards were
more appropriate, both for
enforceability and for the well-being of
the animals. Even in those areas,
however, we recognized that in some
cases the same specific requirements
would not be appropriate for every
animal involved. To accommodate these
exceptions, we provided in many cases
for professional discretion by the
attending veterinarian. We believe that
the provisions in this final rule represent
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a practical and enforceable blend of
performance and engineering standards.

Many commenters stated that
Congressional intent regarding the Act
was for APHIS to avoid the use of
performance standards. These
commenters referred to correspondence
between certain members of Congress
and the United States Office of
Management and Budget, in which the
members of Congress urged that specific
standards be adopted. We are aware of
the correspondence referred to, and do
not agree that it fully represents
Congressional intent. On the contrary,
the Congressional Conference Report on
the Fiscal Year 1991 Agricultural
Appropriations Bill contains the
following language: “The conferees
expect the Animal and Plant Health
Inspection Service to incorporate
performance based standards into its
regulations when such performance
based standards would not interfere
with the establishment of a minimal
level of care or the enforceability of the
Act as Congress intended.” As
discussed above, we have therefore
incorporated performance based
standards where we considered them
appropriate.

A number of commenters stated that
researchers do not have the expertise to
assess performance standards. We do
not share the commenters’ concern. The
standards set forth in the proposal
clearly state the ends that must be
achieved. The regulated facilities, and
not any particular researchers, is
responsible for achieving these ends.
We are confident each facility has or
has access to the professional expertise
adequate to ensure compliance with the
regulations.

One commenter stated that the
National Institutes of Health (NIH)
Guide for the Care and Use of
Laboratory Animals (Guide) must not be
used as a mininium regulatory standard,
Several commenters stated that it is not
scientifically valid to adopt as Federal
regulations all of the elements currently
propesed to be adopted from the NIH
Guide. Conversely, a large number of
commenters stated that they concurred
with coordination between certain
provisions of the regulations and the
NIH Guide. Section 15(a) of the Act
requires that the Secretary of
Agriculture consult and cooperate with
other Federal agencies in establishing
standards, and consult with the
Secretary of HHS before issuing
regulations (7 U.8.C. 2145(a)). However,
notwithstanding our obligation to
consult, we are mindful that Congress
has entrusted the Department with the
responsibility for establishing minimum

requirements to carry out the Act's
purposes, and for administering the Act
because of our expertise in animal
welfare matters. In the entire proposal,
several areas contained provisions that
paralleled those in the NIH Guide. In
those cases, in fulfilling our
responsibility to set forth regulations
providing for animal welfare, we were
also able to set forth regulations that
harmonized with the NIH Guide,

One commenter stated that the
proposed rulemaking would radically
alter established Public Health Service/
NIH policies, We disagree, The Public
Health Service issues their Guidelines
independent of our statutory mandate.
This rule concerns the implementation
of the Animal Welfare Act, for which
the Secretary of Agriculture is
responsible. In developing the proposed
rule, we carried out our statutory
obligation to consult with HHS, The
consultations we conducted with that
Department were comprehensive and
intensive. A representative from the
National Institutes of Health worked
closely with APHIS to provide the HHS
position on all issues affecting the
research community. Through this
consultation, we achieved what we
understand to be a mutually satisfactory
document. Based on our ongoing
communication with HHS, that it can be
readily implemented by the research
community.

A number of commenters stated that
the proposal was not stringent enough to
meet the intent of Congress. We
disagree. The intent of Congress was to
provide for the enhanced well-being of
the animals covered under the Act, and
in particular to provide for the exercise
needs of dogs and to promote the
psychological well-being of nonhuman
primates. Congress has provided the
Department the authority to develop
regulations to promote animal welfare,
We believe the standards in this final
rule provide the flexibility to
accommodate varying conditions and
procedures, while still providing the
opportunity for exercise of dogs and an
environment to promote the
psychological well-being of nonhuman
primates. In certain cases, based on
information supplied by the public, we
have made modifications to our
proposal to promote better the well-
being of the animals covered by the Act
and the regulations.

A number of commenters stated that
the proposed regulations are not
supported by scientific documentation,
that they are arbitrary and capricious,
and that they provide no evidence either
that the existing standards are
inadequate or that the proposed

standards will be of benefit to the
animals’ welfare, A number of
commenters recommended that the
proposal be rewritten to reflect
available scientific information and
current professional consensus. A
smaller number of commenters
expressed the opinion that APHIS does
not have the technical competence to
promulgate the proposed standards. The
proposal we published was the result of
a Congressional mandate to establish
standards to provide for the exercise of
dogs and for the psychological well-
being of nonhuman primates, as well as
the result of changes to the regulations
that we considered appropriate based
on over 20 years of enforcing those
regulations. As noted above, in 1989 we
published an initial proposal to amend
and expand the regulations. We invited
public comment on that proposal,
soliciting whatever scientific data was
available. Based on the information we
received, and on our ongoing
consultation with other Federal
agencies, we made a number of
significant modifications to that initial
proposal. The basis for these changes
was discussed in the preamble of the
revised proposal that we published
August 15, 1990. In that revised
proposal, we again invited research data
and other public comment. We have
carefully reviewed all of the data and
other information submitted to us, and,
based on that information, have made
certain modifications in this final rule.
The basis for these modifications is
discussed in the supplementary
information of this final rule.

A small number of commenters
recommended that separate standards
be established for research, dealer, and
exhibitor facilities. As we discussed in
our proposal, while provisions do exist
in the regulations to ensure that the
standards in part 3 do not interfere with
approved research, in general we do not
believe that separate standards for
different types of facilities are
appropriate. The Act requires that we
establish minimum standards for the
humane care and well-being of animals.
The fact that the standards we proposed
are minimum assures that they will be
adequate for each type of facility.

A large number of commenters stated
in general that the scientific community
is highly motivated to maintain the best
possible laboratory animal care,
because it is essential for humane
reasons and to ensure productivity and
accuracy. As discussed in the proposal,
we agree that humane treatment of
animals used in research promotes the
well-being of the animals and the
research value of the activities
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conducted. The standards set forth in
part 3 of the regulations are minimum
standards nece for the well-being
of animals housed, held, or maintained
at any of the various categories of
regulated entities. We encourage and
applaud treatment of animals according
to standards in excess of the minimum.
However, as discussed above, we do not
consider it appropriate or warranted to
establish a separate set of standards for
each type of regulated entity, as was
suggested by these commenters.

Many commenters stated that the
proposed regulations contain too many
“loopholes™ that allow facilities to
interpret or circumvent standards, even
though this is what Congress intended to
avoid with its 1985 amendments to the
Act. A smell number of commenters
stated that APHIS should not allow any
exemptions from the regulations, even if
approved by the Institutional Animal
Care and Use Committee (Committee) at
research facilities. We disagree.
Throughout this rulemaking process, we
have remained cognizant that section
13{a)(6) of the Act prohibits the
Secretary from interfering with research
design or the performance of actual
research. Accordingly, the regulations
provide research facilities with
exceptions from the standards in part 3,
when such exceptions are specified and
justified in the proposal to conduct the
activity. This provision is clearly set
forth in part 2 of the regulations, and we
do not agree, as one commenter
recommended, that a similar provision is
necessary as preface to part 3.

On the other hand, a number of
commenters stated that APHIS
exceeded statutory authority and
Congressional intent by proposing
regulations that interfere with research
facilities' right to determine whether an
activity is to be considered as a part of
the performance of research. We
disagree. These regulations are
consistent with the Act's requirement
that our regulations de not interfere with
the design or performance of research.

One commenter asked that we clarify
which provisions could be departed
from if approved in a research protocol,
and which need to be adhered to in
every case. The Act is clear on this
issue. No provision in the regulations is
to interfere with research that is part of
an approved protocol.

A large number of commenters
addressed the issue of primary
enclosure size. Of those discussing
primary enclosures, many supported the
areas where our proposed provisions
coincided with the NIH Guide. Very
many commenters supported in general
larger cages for animals. Many
commenters stated that the minimum

space requirements set forth in the
proposal were insufficient. Based both
on our experience enforcing the
regulations and on animal research, we
disagree that the minimum space
requirements we proposed are
insufficient. In the case of each of the
animals whose treatment is regulated
under subparts A and D—cats, dogs,
and nonhuman primates—the specific
minimum space requirements are at
least as stringent as those in the existing
regulations. In the case of cats, we have
increased the space requirements from
the existing regulations. In the case of
dogs, we have maintained the existing
floor space requirements for most dogs,
have increased the space requirements
for certain dogs, and have added height
requirements. In the case of nonhuman
primates, we have set forth space
requirements that in effect closely
parallel those in the existing regulations,
and that in certain cases exceed the
requirements in the existing regulations.
In all cases, notwithstanding the specific
primary enclosure dimensions required
by the proposal, the regulations would
require that the animal be able to move
in a normal manner.

Several commenters stated generally
that the proposed regulations would
unduly restrict the exercise of
professional judgment by the attending
veterinarian and other laboratory
animal professionals. We recognize that
under certain circumstances, specific
uniform requirements will not be most
effective in promoting the well-being of
all animals involved. To accommodate
such situations, we have, in many cases,
provided for discretion on the part of the
attending veterinarian. We therefore
disagree with the commenters that the
provisions of this final rule will unduly
restrict professional judgment.

Many commenters stated generally
that the proposed regulations would
have an adverse effect on animal
welfare. We disagree. The regulations
set forth in this final rule include the
addition of certain requirements for the
well-being of animals, as mandated by
Congress, and amendments to the
existing regulations that we consider
necessary to improve animal care. We
consider this final rule to be an
improvement over the existing
regulations.

A large number of commenters
expressed concern that the proposed
regulations would be unenforceable,
given the current number of inspectors
employed by the Department. We are
making no changes based on these
comments. In developing the proposed
regulations, we were cognizant of the
demands they would make on
Department personnel, and are

confident that the proposed provisions
are workable and enforceable. Beyond
that, we believe that they are necessary
to enable us to meet our Congressional
mandate to promote and protect the
well-being of the animals covered under
the Act.

Many commenters stated more
specifically that the Department would
have difficulty enforcing the provisions
regarding exercise requirements for dogs
and the promotion of the psychological
well-being of nonhuman primates. We
disagree. Those particular areas of the
regulations require facilities to develop
plans for meeting the respective needs
of dogs and/or nonhuman primates. In
enforcing the regulations, an inspector
will visually inspect the animals and the
facility, and will review the required
plans, as well as records of any
exemptions for specific animals, to
verify what he or she observes.
Development of the plans will require
involvement of the attending
veterinarian, and in the case of research
facilities, the Committee. We are
confident that such professional
involvement, combined with inspections
by the Department, will be of greater
benefit to the animals involved than
rigid, across-the-board standards that do
not take into account varying conditions
and procedures.

One commenter stated that the
attending veterinarian should have
greater discretion in the formulation of
animal care plans, and that all
veterinarians should be board-certified.
The regulations require that the
attending veterinarian have knowledge
of the species to be maintained at a
facility. Additional requirements would
be at the discretion of the facility.

One commenter stated that the
regulations as proposed allow for too
much “professional judgment"” on the
part of the attending veterinarian. The
commenters questioned whether all
veterinarians would have the integrity
necessary to make sound professional
judgments. Under the regulations, the
attending veterinarian is responsible to
the facility, which is responsible for
compliance with the regulations. The
facility is therefore dependent on the
attending veterinarian’s sound judgment
to remain in compliance. Additionally,
all decisions made by attending
veterinarians will be subject to review
by APHIS inspectors.

A large number of commenters stated
that requirements for exercise of dogs
and social interaction of primates must
be spelled out clearly. We consider the
requirements referred to be set forth
clearly in our proposal. It is clear what
ends are to be achieved. However, we
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do not consider it in the best interests of
individual animals, many with differing
needs, to restrict all facilities to the
same specific set of procedures in
achieving those ends.

In certain provisions in the
regulations, the standards allow for
adherence to “generally accepted
practices.”" A small number of
commenters stated that this term is
vague, and that inspectors will be
unable to evaluate whether a facility is
in compliance. We disagree. Department
inspectors are professional veterinary
medical officers or animal health
technicians, and are well trained in, and
able to evaluate what constitute,
generally accepted practices. A number
of commenters stated that customary
and generally accepted practices were
precisely what Congress was objecting
to when it required that the regulations
be amended. We disagree with the
general statement that generally
accepted practices are harmful to
animals. We particularly disagree with
the allegation that accepted professional
veterinary practices are inadequate.
Even in the absence of Federal
regulations regarding animal care, the
veterinary profession adheres to its own
professional standards to ensure the
well-being of the animals it attends to.
The changes that Congress mandated in
the 1985 amendments to the Act were
for the most part additions, not
amendments, to the existing regulations.
These additions, specifically relating to
exercise for dogs and the psychological
well-being of non-human primates, have
been included in the regulations in such
a way as to allow for the diversity of
needs among species, breeds, individual
animals, and conditions. A more rigid,
inflexible approach could actually prove
injurious to the animals.

A large number of commenters stated
that facilities need to be able to
establish their own performance
standards, so that a facility can ensure
adequate animal care and can
accommodate special institutional needs
and circumstances. Conversely, a
number of commenters stated that the
Department is illegally delegating its
statutory duty to issue regulations to
those being regulated. We disagree that
the Department is inappropriately
delegating its authority. Through the
regulations set forth in this final rule, we
are establishing standards for the
exercise of dogs and the psychological
well-being of nonhuman primates.
Under the regulations, facilities are
authorized only to develop specific
procedures for meeting the standards.

One commenter stated that any plans
or standard operating procedures

developed by a Committee to comply
with the regulations should be required
to be submitted for Department
approval. Under the regulations, such
plans will be subject to review by
Department inspectors, We therefore do
not consider it necessary to require their
submission for approval prior to
implementation.

The regulations as proposed provided
in certain cases for written
documentation by facilities of
procedures and exemptions. A number
of commenters questioned whether
APHIS would retain copies of this
documentation. The commenters
expressed concern that if APHIS took
possession of copies, that information
would then be available to the public
under the Freedom of Information Act.
According to the commenters, this
would both allow competitors access to
information associated with research,
and provide potential terrorists with
information regarding facilities. As a
general rule, the written documentation
required by the regulations will be
inspected by APHIS at the facility, and
will not be copied or removed. However,
APHIS will have the option of removing
such documentation if removal is
necessary to carry out enforcement
procedures.

One commenter recommended that
the general public and any veterinarian
be permitted access to records of
research facilities to assist APHIS in
monitoring these sites for compliance.
Under the Act, enforcement is restricted
to Department employees, and may not
be delegated to members of the public.

A number of commenters stated that
the proposed regulations would burden
research facilities with unnecessary
paperwork. On the other hand, a large
number of other commenters opposed
the elimination in the revised proposal
of any recordkeeping requirements that
appeared in the original proposal. One
commenter called for daily or weekly
documentation by facilities of
compliance with the regulations. A
number of other commenters stated that
the proposed standards for laboratory
animals were carefully drawn to avoid
unnecessary paperwork. Under the
Paperwork Reduction Act, we are
required to minimize the paperwork
burden on the public, consistent with the
proper performance of our
responsibilities under the Act. Cognizant
of this obligation, we developed the
proposed regulations with the goal of
reducing paperwork requirements as
much as possible, while still retaining
the ability to document adequately
conditions for enforcement purposes.
Eliminating documentation requirements

entirely would in certain areas hinder
our ability to carry out our mandate to
promote and enforce the welfare of
animals covered under the Act. The
recordkeeping and reporting
requirements in this final rule represent
what we consider the minimum
necessary to enable us to enforce the
regulations adequately,

Some commenters stated that the
proposed regulations would eliminate
the transport of animals by air.
However, the commenters did not
supply data to support these assertions.
The purpose of amending the regulations
is to help ensure the health and well-
being of dogs and cats. In the absence of
data indicating that other factors should
override specific measures proposed o
achieve this goal, we are making no
changes to our proposal based on these
comments.

A small number of commenters stated
that the regulations should differentiate
clearly between standards for
transportation of shipped animals, and
those traveling with passengers. With
regard to carriers and intermediate
handlers, the regulations specify that
animals are covered by the regulations
when “accepted” by those entities for
transport. If these animals are in the
possession of individuals in passenger
areas, they are not subject to the
regulations. Several commenters stated
that the transportation standards should
be clarified as to "transport in
commerce” and “transport between
buildings.” We do not consider such a
distinction necessary. Regulated
animals must be handled in compliance
with the standards at all times.

Several commenters stated generally
that the proposed standards would
result in an increased risk of disease
and injury to both humans and animals.
We believe that the proposed
regulations should pose little increased
risk if proper medical, health,
husbandry, and safety procedures are
followed. Whatever risk might exist will
be minimized by the provisions in this
final rule that allow for professional
judgment as to the health and safety
needs of individual animals, breeds, and
species.

A small number of commenters stated
that standards for temperature ranges
should be as uniform as possible
throughout the regulations to avoid
confusion. In many areas in this final
rule, based on information we received
from the public, we have made changes
to standardize allowable temperature
ranges. These changes are discussed in
the supplementary information of this
final rule. One commenter recommended
that all temperature and humidity
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standards be deleted from the
regulations, and be replaced with
general performance standards, We
disagree with the commenter with
regard to temperature requirements.
Although the needs and tolerances of
individual animals allow for some
variation in acceptable temperature
levels, certain upper and lower limits
exist that are applicable to animals in
general. With regard to humidity, the
regulations as proposed already provide
for professional discretion in
determining appropriate humidity levels.

A number of commenters stated that
environmental and temperature
standards for animals should be similar
to human standards until comfort
indices for various species can be
established. We disagree with the
commenters. Differences among species
do not allow for accurate cross-species
comparisons.

One commenter stated that allowing
for flexibility or innovation, as provided
in certain cases in the regulations, is
inappropriate when dealing with
minimum standards. We disagree. The
regulations include minimum standards,
as required by law. In allowing for
flexibility and innovation, we are simply
allowing regulated entities some latitude
in determining how to satisfy those
minimum requirements.

One commenter stated that the
regulations would create an adversarial
relationship between veterinarians and
researchers. Several commenters stated
that under the proposed regulations, the
attending veterinarian and Committee
would become an enforcement agent of
APHIS, which is not authorized by the
Act. One commenter opposed the
involvement of the Committee in the
approval of procedures, because,
according to the commenter, this usurps
management's role and exceeds
APHIS's statutory authority. Under the
regulations, the research facility is
responsible for ensuring that the
regulations are met. Under the
regulations, the attending veterinarian
and the Committee are to provide
professional judgment to the facility. We
do not consider this an adversarial
relationship, nor do we consider it as
delegating enforcement authority to
either the attending veterinarian or the
Conmittee.

A small number of commenters stated
that many of the proposed provisions
would be used to eliminate animals from
biomedical research. As we discussed in
our proposal, history does not support
such an assertion. Concerns regarding
the elimination of animals from research
were raised in 1966 and 1967 when the
Act was first enacted and regulations
were promulgated to implement it, To

the contrary, however, tremendous
advances in human and animal health
have been made possible through
continued support for biomedical
research. In enacting the 1985
amendments to the Act, Congress
specifically found that the use of
animals is instrumental in certain
research and education (7 U.S.C.
2131(b)). We believe that the provisions
of this rule will effectuate the intent of
Congress without imposing an
unnecessary, unreasonable, ar
unjustified financial burden.

Several commenters expressed
concern that the proposed regulations
would discourage young people from
entering medical research fields. We
disagree. We believe that greater
concern for the humane care and use of
animals may in fact encourage new
scientists and foster greater support for
biomedical research throughout our
society.

One commenter staled that the
phrasing of the proposed regulations
indicated application to non-animal
areas. In certsin cases, such as
housekeeping standards, application to
non-animal areas was intentional,
because the condition of a premises can
have an impact on the animals housed
at the facility. In certain other cases,
such as temperature requirements in
housing facilities, qualifying language is
included to make it clear that the
standards need be met only when
animals are present. We believe that the
remainder of the proposed provisions
express their intent clearly as to which
areas of a facility, conveyance, or
operation would be affected.

Several commenters recommended
that the proposed regulations include an
index to allow easier retrieval of
information. We do not believe it is
necessary to include an index in the
regulations. Each of the subparts
designates the types of animals it
covers. Within each subpart, the
contents of each section are indicated
by a section heading. These headings
are set forth in a table of contents at the
beginning of each subpart. We believe
that this format provides adequate
reference to the contents of the
regulations.

Several commenters requested that, in
developing a final rule, the Department
consider all comments received on
previous proposed standards, as well as
those received on cur most recent
proposal. We take seriously our
responsibility under the Administrative
Procedure Act to consider each
comment timely received in response to
proposed rulemaking. Accordingly, we
have reviewed all such comments in the
process of developing and modifying the

rulemaking that is culminating in this
final rule.

One commenter stated that all pet
animal businesses should be covered by
the regulations. The regulations in
subparts A and D apply to those entities
specified under the Act as being subject
to its provisions. Under the Act, certain
retail stores that sell pet animals are
subject to the Act and the regulations.
Other commenters stated that humane
societies, animals rights organizations,
and other special interest groups should
be subject to the regulations. Such
entities are not specified under the Act
as being subject to its provisions, and
therefore are not subject to the
regulations unless they also act as
dealers, exhibitors, research facilities,
intermediate handlers, or carriers.

Several commenters stated either that
the propesed regulations were written in
a manner not understandable by the
general public, thereby making
comments on them difficult, if not
impossible, or that the regulations
should be reformatted or rewritien to
improve their clarity. Based on the great
number of comments we received
addressing both specific and general
provisions set forth in the proposal, we
believe that in general the public found
the proposed provigions understandable.

Effective Dates

A large number of commenters
addressed the issue of when the
regulations should become effectiye.
Several commenters expressed the
opinion that the Department is obligated
to make the amended regulations
effective upon publication of this final
rule. One commenter stated that the
Department has already exceeded the
time during which it was legally
obligated to establish new regulations.
Many more commenters called for a
delay in the effective date, in order to
allow time for adequate planning and
financing. The commenters requesting a
delay recommended that the regulations,
particularly those provisions regarding
minimum space requirements, become
effective from 1 to 5 years after
publication. A small number of
commenters requested that primary
enclosure space requirements be
“grandfathered" in, to allow use of
existing primary enclosures that are not
in compliance with the new standards,
until those enclosures would otherwise
need replacement.

We disagree that the Department has
illegally delayed publication of this final
rule. On the contrary, the Department
has diligently pursued the promulgation
of these regulations with as much speed
as their complexity allows. We are
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keenly aware of the economic impact
these amended regulations will have on
regulated entities. However, we are
obligated to establish standards to
promote the well-being of the animals
protected by the Act, notwithstanding
the fact that expenses will be incurred
by regulated facilities in complying with
the regulations. We are also aware of
our obligation under Executive Order
12291 to minimize the economic impact
of these rules on affected entities. In
recognition of this responsibility, and of
the practical delays that will necessarily
be associated with complying with
certain of the new requirements, we are
providing that the facility plans for
providing exercise of dogs, and for
promoting the psychological well-being
of nonhuman primates, must be
developed and implemented within 180
days of the publication date of this final
rule.

Many commenters pointed out that
several of the new requirements would
require affected facilities to make
extensive structurally related changes in
order to be able to comply with the new
regulations. We believe those comments
are well-founded and, therefore, in order
to allow affected facilities the time
necessary to make such changes, we are
providing in this rule that regulated
persons have until February 15, 1994, to
comply with a few, specific provisions.
These provisions appear in this rule in
the following places:

1. Section 3.6(b)(1)(ii)(A) through
§ 3.6(b)(1)(ii)(C) (redesignated from
§ 3.6(b)(1)(i) through § 3.6(b)(1)(iii) in the
proposed rule), regarding minimum
space requirements for primary
enclosures containing cats;

2, Section 3.6(c)(1)(iii), regarding
height requirements for primary
enclosures containing dogs;

3. Section 3.8(c)(2)(ii) (redesignated
from § 3.6(c)(2) in the proposed rule),
regarding perimeter fences surrounding
dogs kept on tethers;

4. Section 3.77(f), regarding perimeter
fences surrounding nonhuman primates
housed at sheltered housing facilities;

5. Section 3.78(d). regarding perimeter
fences surrounding nonhuman primates
housed at outdoor housing facilities; and

6. Section 3.80(b)(2)(i) through
§ 3.80(b)(2)(iv) (redesignated from
§ 3.80(b)(1), § 3.80(b)(2), § 3.80(b)(4), and
§ 3.80(b)(5), respectively, in the
proposed rule), regarding minimum
space requirements for primary
enclosures containing nonhuman
primates.

Because this new rule replaces the
current standards, we are providing in
this rule that, where standards currently
exist with regard to the provisions listed
above, those existing standards must be

complied with during the period prior to
February 15, 1994. This will enable us to
maintain the standards necessary for
the well-being of those animals whose
care will be affected by the need for
structural changes. Although we are
providing additional time to comply
with those new standards that require
extensive structural changes, it is
nevertheless our intent to encourage
facilities to make those changes and
come into compliance with the new
standards as soon as possible,

Subpart A—Dogs and Cats

Regulations for humane handling,
care, treatment, and transportation of
dogs and cats are contained in 9 CFR
part 3, subpart A. These regulations
include minimum standards for
handling, housing, feeding, watering,
sanitation, ventilation, shelter from
extremes of weather and temperature,
veterinary care, and transportation.

It should be noted that the regulations,
as discussed in this final rule, apply only
to live dogs and cats. In our August 15,
1990, proposal, we proposed to revise
and rewrite the existing regulations
based on our experience administering
them. We also proposed to amend our
regulations to add requirements for the
exercise of dogs. This is specifically
required by the 1985 amendments to the
Act. (See 1752, 99 Stat. 1645, Pub. L. 99—
198, amending section 13 of the Act). We
discuss below each topic covered in our
proposal.

Several commenters recommended
that adequate provisions for exercise
and socialization be provided for cats as
well as dogs. As we discussed in our
proposal, one of our specific obligations
under the 1985 amendments to the Act
was to establish requirements for the
exercise of dogs. In response to that
mandate, we included such provisions in
our proposal. However, the Act does not
specifically require that we establish
exercise requirements for cats, and
based on the information we have
reviewed, we do not feel it is necessary
or appropriate to require exercise and
socialization for cats.

Housing Facilities and Operating
Standards

Existing §§ 3.1 through 3.3 provide
requirements for facilities used to house
dogs and cats. Existing § 3.1, “Facilities,
general," contains regulations pertaining
to housing facilities of any kind. It is
followed by existing § 3.2, “Facilities,
indoor,” and § 3.3, “Facilities, outdoor."”
In our proposed rule, we proposed to
amend these sections to provide for an
environment that better promotes the
health, comfort, and well-being of dogs
and cats. We also proposed to add

sections that provide regulations
specifically governing two other types of
facilities used to house dogs and cats—
sheltered housing facilities, and mobile
or traveling housing facilities. The term
“sheltered housing facility” is defined in
part 1 of the regulations as “A housing
facility which provides the animals with
shelter; protection from the elements;
and protection from temperature
extremes at all times. A sheltered
housing facility may consist of runs or
pens totally enclosed in a barn or
building, or of connecting inside/outside
runs or pens with the inside pens in a
totally enclosed building.” The term
“mobile or traveling housing facility,”
also included in part 1, is defined as “a
transporting vehicle such as a truck,
trailer, or railway car, used to house
animals while traveling for exhibition or
public education purposes.”

Some of the regulations we proposed
for housing facilities are applicable to
housing facilities of any kind. As in the
existing regulations, we proposed to
include these standards of general
applicability in one section, proposed
§ 3.1, that would also include many of
the provisions in existing § 3.1.
Additionally, we proposed amendments
to the existing regulations that are
specific to particular types of housing
facilities, and included those provisions
in separate sections of the proposed
regulations. In some cases where the
existing regulations would have been
unchanged in substance, we made
wording changes to clarify the intent of
the regulations.

Several commenters recommended
that we require that housing facilities
comply with Federal, State, and local
laws and regulations relating to housing
facilities for dogs and cats, so as to
allow uniform enforcement by various
jurisdictions. We are making no changes
based on these comments. We are
authorized under the Act to establish
minimum standards for animal welfare.
This mandate is different than those
under other Federal, State, and local
laws.

One commenter requested that we
combine the provisions regarding
sheltered housing facilities and outdoor
housing facilities to avoid confusion
over which is which. As defined in part
1 of the regulations, sheltered and
outdoor housing facilities are two
distinct types of facilities. Because of
the differences between the two, we
consider separate regulations necessary
for each.
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Housing Facilities, General

Housing Facilities; Structure;
Construction—Section 3.1{a)

We proposed in § 3.1(a) to require that
housing facilities for dogs and cats be
designed and constructed so that they
are structurally sound. We proposed
that they must be kept in good repair,
and that they must protect the animals
from injury, contain the animals
securely, and resirict other animals and
unauthorized humans from entering. A
small number of commenters
specifically supported these provisions
as written. A large number of
commenters addressed the issue of
restricting the entrance of unauthorized
humans, stating that the responsibility
for maintaining adequate security at a
facility belongs to the facility, and not to
the Department of Agriculture. Others
were concerned that, even if the facility
made reasonable efforts to prevent the
entry of unauthorized humans, the
facility would still be liable for the entry
of trespassing individuals. Because,
unlike nonhuman predators and pests, it
may be virtually impossible to prevent
the unauthorized entry of humans, it will
not be a violation of these regulations
for facilities to fail to prevent such entry.
In this final rule, we are therefore
removing the requirement, as proposed
in §8§ 3.1 (a) and (b), that facilities
restrict the entry of unauthorized
humans.

A small number of commenters stated
that the provision that facilities restrict
the entry of other animals was
unnecessarily stringent. One commenter
stated that reasonable efforts to comply
with this provision should be sufficient.
Others requested clarification of the
definition of “other animals.” We
continue to believe that the provision is
adequate as written. Unlike the forced
entry of unauthorized humans, entry by
other animals can be prevented by
structural safeguards. Our implicit intent
in requiring that other animals be
restricted from entering the facility was
to bar the entry of animals that could be
detrimental to the health and well-being
of the animals housed at the facility.

One commenter recommended that
facilities be required only to reasonably
protect animals from injury. We are
making no changes based on this
comment. We do not consider it
unreasonable to require facilities
registered or licensed under the Act to
ensure the well-being of the animals in
their custody.

Housing Facilities: Condition and Site—
Section 3.1(b)

In proposed § 3.1(b), we proposed to
add the requirement that a dealer’s or

exhibitor's housing facilities be
physically separated from any other
business. When more than one entity
maintains facilities on the premises, the
increased traffic, equipment, and
materials in proximity to the animals
can be detrimental to the animals' well-
being. Also, in cases where more than
one entity maintains animals on a
premises, it can be difficult to determine
which entity is responsible for which
animals and for the overall conditions.
To avoid this difficulty, we proposed to
require that housing facilities other than
those maintained by research facilities
and Federal research facilities be
separated from other businesses. We
did not propose to impose this
requirement on research facilities,
because they are often part of a larger
sponsoring establishment, such as a
university or pharmaceutical company,
and responsibility for animal and site
conditions rests with that establishment.
Therefore, we have not encountered the
enforcement difficulties noted above
with respect to research facilities.

One commenter specifically supported
these provisions as written. Several
commenters recommended that we
require that all holding facilities and
broker operations be operated in a
building separate from the owner's
dwelling or living quarters, with the
exception of administrative offices. We
do not consider the location of a
licensee's dwelling relevant to the
welfare of the animals housed in a
facility, and therefore are making no
changes based on this comment.

We also proposed in § 3.1(b) to
require that housing facilities and areas
used for storing animal food and
bedding be kept free of any
accumulation of trash, waste material,
junk, weeds, and other discarded
material, in order to prevent an
unsanitary condition and problems with
diseases, pests, and odors. The need for
orderliness applies particularly to the
areas where animals are maintained in
the housing facilities. Under our
proposal, these areas would have to be
kept free of clutter, including equipment,
furniture, and stored material, but could
contain materials actually used and
necessary for cleaning the area, and
fixtures or equipment necessary for
proper husbandry practices and
research needs.

A small number of commenters took
issue with these proposed provisions.
One commenter stated that weeds are
not necessarily detrimental to the
welfare of animals. Others
recommended that we prohibit the
conditions described only when they
might negatively affect the health and
welfare of the animals, or that we

reword the proposed provision for
clarity. We are making no changes
based on these comments. While weeds
themselves may not be detrimental, they
interfere with such necessary practices
as cleaning and rodent control. We
continue to believe that the wording as
proposed is necessary and enforceable.

Housing Facilities: Surfaces; General
Requirements—Sections 3.1(c) (1) and

2

We included in proposed § 3.1(c)
requirements concerning housing facility
surfaces that are common to all types of
facilities. We proposed to include
requirements specific to particular types
of facilities in separate sections. In
§ 3.1(c)(1), we proposed to require that
the surfaces of housing facilities either
be easily cleaned and sanitized, or be
removable or replaceable when worn or
soiled. These provisions also applied to
houses, dens, and other furniture-type
fixtures or objects within the facility.

Proposed § 3.1(c)(1) also required that
any surfaces that come in contact with
dogs and cats be free of jagged edges or
sharp points that might injure the
animals, as well as rust that prevents
the required cleaning and sanitization.
We proposed to allow rust on metal
surfaces, as long as it is not excessive
and does not reduce structural strength
or interfere with proper cleaning and
sanitization.

We proposed in § 3.1(c)(2) to require
that all surfaces be maintained on a
regular basis and that surfaces that
cannot be easily cleaned and sanitized
be replaced when worn or soiled.

A small number of commenters
specifically supported these provisions
as written. One commenter expressed
the opinion that the provisions in
proposed § 3.1(c)(1) were redundant
with the requirements in proposed
§ 3.10. We disagree. The requirements in
proposed § 3.1(c)(1) are structural
requirements for housing facilities. The
provisions in proposed § 3.10 pertain to
cleaning and sanitization.

One commenter stated that rusted
areas cannot be adequately sanitized,
and that rust affects structural strength
and creates harmful runoff, and
therefore should be prohibited. Based on
our experience enforcing the regulations,
we have not found superficial rust to be
a problem with regard to either
structural strength or sanitization. We
are therefore making no changes based
on this comment.

Housing Facilities: Surfaces; Cleaning—
Section 3.1{c)(3)

We proposed in § 3.1(c)(3) to require
that hard surfaces that come in contact
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with dogs or cats be spot-cleaned daily
and sanitized at least every 2 weeks.
Proposed § 3.10(b) also provided for
various methods of sanitizing primary
enclosures and food and water
receptacles. Because these methods are
effective in general for sanitization of
hard surfaces that cats and dogs come in
contact with, any of them could be used
for the sanitization required by § 3.1(c).
We proposed that floors made of dirt,
absorbent bedding, sand, gravel, grass,
or other similar material would have to
be raked or spot-cleaned with sufficient
frequency to ensure all animals the
freedom to avoid contact with excreta.
This flooring material would have to be
replaced if the raking and spot-cleaning
were not sufficient to prevent or
eliminate odors, pests, insects, or vermin
infestation. We proposed that all other
surfaces would have to be cleaned and
sanitized when necessary to satisfy
generally accepted professional and
husbandry practices.

A small number of commenters stated
that dogs or cats in large open runs may
not need to have those areas cleaned
daily. The regulations as proposed
require only daily spot-cleaning of hard
surfaces with which the dogs and cats
come into contact. We consider such a
requirement both practicable and
necessary and are making no changes
based on the comments.

One commenter opposed the use of
floors such as dirt, sand, and gravel,
stating that such materials cannot be
adequately sanitized. We are making no
changes based on these comments.
While it is sometimes difficult to use
standard sanitization procedures on
such surfaces, it is relatively simple to
replace specific areas as needed.
Several commenters objected to the use
of gravel surfaces on the grounds that
the use of such material was inhumane.
Section 3.1(a) of this final rule requires
that housing facilities must protect the
animals there from injury. In any cases
where the use of gravel is shown to be
causing injury, it is prohibited under
§ 3.1(a).

Several commenters stated that
sanitization should be required either
daily or weekly. The provisions as
proposed stated that sanitization must
be carried out at least every two weeks,
and more often if necessary to prevent
an accumulation of dirt, debris, food
waste, excreta, and other disease
hazards. Based on our experience
enforcing the regulations, we consider
such provisions adequate for proper
sanitization.

The regulations as proposed required
cleaning to prevent any accumulation of
excreta. Many commenters stated that it
would be impossible to prevent all

accumulation of excreta, and
recommended that we delete the word
“any" before the word “accumulation.”
We consider the commenters' point a
valid one and are making the
recommended change.

One commenter requested that we
define “hard surfaces.” We consider the
term self-explanatory and are making no
changes based on the comment.

Facilities: Water and Electric Power—
Section 3.1(d)

In the existing regulations, § 3.1(b)
specifies that reliable and adequate
water and electric power must be made
available “if required to comply with
other provisions of this subpart.” In our
proposed rule, we set forth provisions
concerning water and electric power in
§ 3.1(d). We proposed there to eliminate
the gualifying statement cited above,
and to require that all facilities have
reliable and adequate electric power
and potable running water for the dogs'’
and cats’ drinking needs, for cleaning,
and for carrying out other husbandry
requirements.

A small number of commenters
supported the proposed provisions as
written, Several commenters
recommended that facilities be required
to provide both hot and cold water.
Several other commenters stated that
the water available should be required
to be potable only if used for drinking.
We are making no changes to our
proposal based on these comments.
Because methods of sanitation exist that
do not require hot water, we disagree
that hot water is a necessity for
adequate maintenance of a housing
facility. However, we do consider it
necessary to require that all water
provided be potable, because it is
difficult, if not impossible, to ensure that
dogs and cats will not drink from
puddles left from cleaning the facility.

Housing Facilities: Storage—Section
3.1(e)

We proposed in § 3.1(e) to expand the
regulations in existing § 3.1(c)
concerning proper storage of food and
bedding supplies. The propesed
provisions retained the requirements
that food and bedding be stored so as to
protect them from vermin infestation or
contamination. Additionally, we
proposed requirements to ensure further
the quality of the food and bedding used
by animals, and therefore of the area in
which the animals are housed. We
specified that open supplies of food and
bedding would have to be stored in
leakproof containers with tightly fitting
lids to protect the supplies from spoilage
and contamination, We proposed to
require that the supplies be stored off

the floor and away from the walls, to
allow cleaning around and underneath
them. We also proposed to require that
food requiring refrigeration be stored
accordingly, and that all food be stored
so as to prevent contamination or
deterioration of its nutritive value.
Under the proposal, substances toxic to
dogs and cats would not be allowed to
be stared in food storage and
preparation areas, but could be stored in
cabinets in the animal areas.

A small nuniber of commenters
supported the proposed provisions as
written. A small number of commenters
stated that storage of food and bedding
near walls should be permissible. We
continue to believe that the provision
restricting storage near walls is
necessary to allow for cleaning and pest
control and are making no changes to
the proposal based on these comments.

Several commenters recommended
that we require that food be stored in
accordance with either manufacturer's
recommendations, generally accepted
practice, or human food service
guidelines. We consider the intent of the
commenters’ recommendations to be
met by the proposed requirement that all
food be stored in a manner that prevents
contamination and deterioration of its
nutritive value.

A small number of commenters
recommended that the regulations be
less specific than proposed regarding
where toxic substances may be stored,
and require only that known toxic
substances be stored in a manner 80 as
to prevent accidental centamination of
food products and contact with dogs
and cats. We continue to believe that
the well-being of the animals requires
that no toxic substances be stored in
food storage and preparation areas, and
are retaining that provision in this final
rule. Further, we continue to believe that
because of the danger of toxicity to the
animals housed, it is necessary to
require that toxic substances stored in
animal areas be kept in cabinets. We
are therefore making no changes based
on the comments.

One commenter stated that if toxic
materials are stored in animal areas, it
should be required that appropriate
materials for cleaning up a spill be
available. We do not consider such a
requirement necessary. Provisions exist
elsewhere in the regulations to ensure
that the facility is maintained in such a
way as to prevent injury to the animals.
It will be incumbent upon the facility to
ensure that they have the proper
materials to comply with these
provisions. In setting forth our proposal,
our intent was to limit the toxic
materials that may be housed in animal
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areas to those required for normal
husbandry practices. We are therefore
adding wording to § 3.1(e) to clarify that
intent.

One commenter stated that facilities
should be allowed to adopt their own
strategies for storing feed and
chemicals, because the cost of providing
additional storage space would be
censiderable. We consider the storage
requirements proposed to be the
minimum necessary, and to be in
accordance with generally accepted
husbandry and feed storage practices.
We are therefore making no changes
based on the comment,

Several commenters stated that
instead of requiring that open supplies
of food and bedding be stored in
leakproof containers, the regulations
should require that such supplies be
stored in containers that will prevent
contamination and spoilage. Based on
our experience enforcing the regulations,
we consider leakproof containers
necessary to prevent contamination and
spoilage, and are therefore making no
changes based on these comments.

Housing Facilities: Drainage and Waste
Disposal—Section 3.1(f)

In § 3.1(f) as proposed, the
requirement was retained that housing
facilities provide for removal and
disposal of animal and food wastes,
bedding, dead animals, and debris, as
provided in existing § 3.1(d). We
proposed to clarify this requirement to
include all fluid wastes and to include a
provision that arrangements must be
made for regular and frequent collection,
removal, and disposal of wastes, in a
manner that minimizes contamination
and disease risk. We also proposed to
require that frash containers be
leakproof and be tightly closed, and that
no forms of animal waste, including
dead animalg, be kept in food and
animal areas.

Requirements for drainage are
contained in existing §§ 3.2(e) and
3.3(d), under the sections concerning
indoor facilities and outdoor facilities,
respectively. Since all types of animal
housing facilities, including our
proposed categories of sheltered housing
facilities and mobile or traveling
housing facilities, must have some way
of disposing of waste and liquids, we
proposed to consolidate all drainage and
waste disposal requirements in
proposed § 3.1(f).

Both existing §§ 3.2(e) and 3.3(d)
require that a suitable method of
eliminating excess water be provided.
We proposed to retain that requirement
and expand it to pertain to sheltered
and to mobile or traveling housing
facilities as well. Existing § 3.2(e)

requires that any drains used be
properly constructed and kept in good
repair to guard against foul odors.
Additionally, where closed drainage
facilities are used, they must be
equipped with traps and be installed so
that they prevent the backflow of odors
and the backup of sewage onto the floor.
We proposed to retain these provisions
and expand them for indoor facilities,
and proposed that the expanded
provisions would also apply to other
types of facilities where such drainage is
appropriate,

We also proposed to require that
disposal and drainage systems minimize
vermin and pest infestation, and disease
hazards. As part of this safeguard, we
proposed to require that any sump or
settlement pond, or similar system for
drainage and animal waste disposal, be
located an adequate distance from the
animal area of the housing facility. We
also proposed to require that standing
puddles of water in animal areas be
promptly mopped up or drained so that
the animals stay dry.

A small number of commenters
specifically supported the provisions of
proposed § 3.1(f) as written. A large
number of commenters interpreted our
provisions regarding the prevention of
odor and sewage as a requirement that
closed drainage systems include
backflow valves. Many commenters
stated that installing such valves would
be prohibitively expensive. The use of
backflow valves was not specifically
required in the proposed regulations.
The provisions in question called for
essentially the same standards as those
already required under the existing
regulations. We therefore do not expect
facilities to experience significant
practical or financial difficulties in
meeting the standards.

A small number of commenters
asserted that adequate provision to
preclude direct contact of animals with
sewage or other wastes was included in
§ 3.10 of the proposal. We do not agree.
Section 3.10 as proposed addresses
cleaning, sanitization and housekeeping,
but does not directly address drainage
requirements.

One commenter recommended that
we change the proposed requirement
that animal waste and water be rapidly
eliminated and that the animals be kept
dry to read only that animal waste and
water be adequately eliminated. We
continue to believe that the wording of
the proposal adequately conveys the
intent of the proposed standard and are
making no changes based on the
comment.

A number of commenters
recommended that we eliminate the
proposed requirement that standing

puddles of water in animal enclosures
be drained or mopped up. These
commenters stated that no evidence
exists that dogs exercised in the rain
suffer any deleterious effects. We do not
consider pet animals being exercised in
the rain by their owners to be parallel
with animals housed within a facility.
Because of the confined nature of such
facilities, we consider the provision as
proposed necessary to decrease the
likelihood of contamination of the
animals.

A number of commenters
recommended that the regulations
require that waste be removed from
within the facility daily. One commenter
recommended that such removal should
occur twice daily. As proposed, removal
of wastes must take place on a regular
and frequent basis. We continue to
believe that such a requirement will
adequately protect the well-being of the
animals, and are making no changes to
that provision.

A number of commenters opposed the
proposed requirement that trash
containers have lids. We are making no
changes based on these comments. We
consider the covering of trash containers
as necessary to control insects and
odors. Under these regulations, the use
of lids is required only in animal areas
and food storage and preparation areas,
not in office areas,

A number of commenters addressed
the issue of sump ponds. A small
number of commenters recommended
that open sump ponds be prohibited.
Several commenters recommended that
the regulations include a specific
minimum distance from research
facilities that sump ponds may be
located. As we stated in our proposal,
based on our experience enforcing the
regulations, we believe that sump ponds
can be used without health risk if
located an adequate distance from a
facility. However, what constitutes an
appropriate distance will often vary
according to the size and configuration
of the pond and the topography
surrounding the facility. We believe this
rule addresses these variables
adequately and we are making no
changes based on the comments.

A small number of commenters
recommended that we add to our
provisions regarding sump or settlement
ponds the requirement that they be
located far enough away from the
facility to prevent the spread of diseases
through the sewage system to the animal
area, We are not aware of disease
spread in such a manner having been a
problem to date and are therefore
making no changes based on these
comments.
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Several commenters stated that the
wording we used to restrict storage of
dead animals, animal parts, and animal
waste was repetitive. We consider the
wording used for the provision in
question necessary for proper
enforcement, and are making no
changes based on the comments. One
commenter stated that the prohibition of
the storage of animal parts in food areas
should not preclude storing canned food
in refrigerators along with blood/serum
samples. We are making no changes
based on this.comment. We believe that
the danger of contamination of
foodstuffs by animal parts can be
significant, and that a general
prohibition on commingling the two is
necessary on a practical level for proper
enforcement.

Housing Facilities: Washrooms and
Sinks—Section 3.1(g)

In proposed § 3.1(g), we proposed 1o
retain the requirement in existing
§ 3.1(e) that washing facilities be
available to animal caretakers for their
own cleanliness, and to include it in
proposed § 3.1(g). As proposed, facilities
would be required to provide readily
accessible washrooms, basins, sinks, or
showers for animal caretakers. A small
number of commenters recommended
that showers be required. Conversely,
several commenters expressed concern
whether facilities with showers alone
would meet the regulations. We are
making no changes based on these
comments. While we agree that showers
can constitute adequate washing
facilities, we do not consider them the
only appropriate method of ensuring
employee hygiene.

Temperatures in Housing Facilities

Temperature Requirements in Enclosed
Facilities—Sections 3.2(a), 3.3(a), and
3.5(a)

We proposed that enclosed housing
facilities—that is, indoor facilities, the
sheltered portion of sheltered housing
facilities, and mobile or traveling
facilities—be sufficiently heated and
cooled when necessary to protect the
dogs and cats from temperature
extremes and to provide for their health
and well-being, We set forth the heating
and cooling reguirements for each of the
above categories in §§ 8.2(a), 3.3(a), and
3.5(a) respectively. We proposed to set
forth ventilation requirements in
§§ 3.2{b), 3.3(b), and 3.5(b) respectively.

In establishing minimum temperatures
for these facilities, the proposed
regulations took into account whether a
particular.dog or cat housed there is
acclimated to relatively low
temperatures, and whether for some

other reason, either because of breed,
age, or condition, a dog or cat should not
be subjected to certain low
temperatures. In § 3.2(a) of the existing
regulations for indoor facilities, the
minimum temperature ellowed is 50 °F
(10 °C) for all dogs and cats in those
facilities that are not acclimated to
lower temperatures. We proposed that
in indoor, sheltered, and mobile or
traveling housing facilities, the minimum
temperature allowed continue to be 50
°F (10 °C) for dogs or cats not acclimated
to lower temperatures. Because some
dogs cannat be acclimated to lower
temperatures, we also proposed lo-apply
the 50 °F (10 °C) minimum to breeds of
dogs or cats that cannot tolerate lower
temperatures without stress and
discomfort (e.g., short-haired breeds
such as beagles, greyhounds, and
Dobermans), and to dogs and cats that
are sick, aged, young, or infirm. We
proposed that exceptions to the 50 °F (10
°C) minimum could be made upon
approval of the attending veterinarian,
and that the minimum temperature for
all other dogs and cats would be 35 °F
(17 °C).

In the existing regulations, there is no
maximum temperature specified for
indoor housing facilities, although
auxiliary ventilation is required when
the temperature rises to or above 85 °F
(29.5°C). In the proposed rule, we
established a maximum temperature of
95 *F (85 °C) for indoor facilities, mobile
or traveling facilities, and the sheltered
part of sheltered housing facilities, when
those facilities contain dogs or cats. For
each of those categories of shelters, we
proposed that auxiliary ventilation, such
as fans or air conditioning, would have
to be used when the temperature rises to
or above 85 °F (29.5 °C).

We received a large number of
comments with regard to the
temperature in indoor, sheltered, and
mobile and traveling housing facilities.
A number of commenters recommended
specific temperature ranges that were
more stringent than those included in
our proposal. A number of commenters
stated either that our proposed
temperature ranges were {00 narrow, or
that they did not leave enough latitude
for professional judgment on the part of
the attending veterinarian in the case of
individual animals or breeds.

We continue to believe that the well-
being of dogs and cats housed in
enclosed facilities requires that
parameters be established for hot and
cold temperatures. Although the
regulations as proposed provide the
attending veterinarian some latitude in
deciding whether unacclimated dogs
and cats may be exposed to

temperatures lower than an otherwise
specified limit, we do not believe that
the needs of the animals housed vary so
widely as to warrant removing all
temperature limits.

A number of commenters stated that
the 35 °F and 85 °F limits we proposed
were too lenient. On the other hand, a
large number of commenters stated that
the limits we propesed did not
adequately take into account acclimated
animalsthat can tolerate temperatures
outside those limits, Upon review of the
comments, we consider both viewpoints
to have some merit. While the limits we
proposed may become intolerable to
certain animals at the extremes, we
agree that animals can become
acclimated to temperatures outside
those limits. Therefore, in this final rule,
we are establishing general temperature
limits more stringent than those
proposed, while at the same time
allowing flexibility to accommodate
animals that can tolerate temperatures
outside those limits. We are providing in
this final rule that the ambient
temperature in the enclosed facilities
must not fall below 45 °F (7.2 °C) for
more than 4 consecutive hours when
dogs or cats are present, and must not
rise above 85 °F (29.5 °C) for more than 4
consecutive hours when dogs or cats are
present.

A small number of commenters
recommended that the regulations
require that alternative surfaces that
allow the dogs and cats to avoid
surfaces such as concrete or metal be
made available to every animal when
the temperature falls below 45 °F (7.2
°C), and to sick, aged, infirm, or very
small animals at other fimes. Upon
review of the comments, we agree that
in order for certain dogs and cats to
tolerate cold temperatures, they must be
able to conserve their body heat. To
allow for such conservation of body
heat, we are including in this final rule
the requirement that enclosed housing
facilities provide dry bedding, solid
resting boards, or other metheds of
conserving body heat when
temperatures are below 50 °F (10 °C).

Many commenters stated that short-
haired breeds should net be limited to a
50 °F (10 °C) minimum temperature,
because some short-haired breeds are
what the cgommenters termed “winter
hardy." We are making no changes
based on these comments. Although we
consider:50 °F a necessary minimum for
the well-being of most shert-haired
breeds, the regulations.as proposed
provided the attending veterinarian the
professional discretion to make
exceptions where appropriate. A small
number of commenters objected to the
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allowance of such exceptions. We
continue to believe that the professional
edueation and experience of the
attending veterinarian enables him or
her to make a professional judgment
based on the condition of the animal
and the circumstances involved, and
that such flexibility is necessary ta
accommodate differences in individual
animals and situations.

One commenter stated that setting
minimum and maximum temperatures
alone is not sound, and that standards
should be written that take into account
temperatures, humidity, air velocity, and
acclimation requirements for breeds and
species. To the best of our knowledge,
the comprehensive information
described by the commenter does not
exist. Based on the information
available to us, and on our experience
enforcing the regulations, we consider
the temperature limits we have set as
minimum standards for the health and
well-being of the animals in question.

Several commenters, addressing the
temperature requirements for sheltered
housing facilities, questioned whether
the outdoor portion of sheltered housing
facilities must be closed off when the
temperature falls outside the allowable
range for the enclosed portion of the
facility. Several commenters also
requested that the regulations clarify
that sheltered housing facilities are not
required to control the temperature of
the outside portion of those facilities.
We believe that commen sense dictates
that the outdoor portion of sheltered
housing facilities cannot be heated, and
that no further clarification is necessary
in the regulations. In a sheltered facility,
the enclosed area must be available to
the animals at all times, There is
therefore no reason to restrict the
animals from exiting to the outdoor
portion if they choose.

Ventilation Requirements in Housing
Facilities—Sections 3.2(b), 3.3(b), and
3.5(b)

The requirements for ventilation of
indoor housing facilities that are set
forth in § 3.2(b) of the existing
regulations were retained in the
proposal, and were extended to apply to
all sheltered portions of sheltered, and
mobile or traveling housing facilities to
provide for the health and well-being of
dogs and cats. Based on our inspections
of dealer, exhibitor, and research
facilities, we proposed to add (1) That
ventilation must also be provided to
minimize odors, drafts, ammonia levels,
and moisture condensation in these
housing facilities; (2) that ventilation in
mobile or traveling facilities must
minimize exhaust fumes; and (3) that in
indoor housing facilities and the

sheltered part of sheltered housing
facilities, the relative humidity must be
maintained at a level that ensures the
health and well-being of the dogs or cats
housed in the facility, in accordance
with the directions of the attending
veterinarian and generally accepted
professional and husbandry practices.

A small number of commenters
specifically supported the ventilation
requirements in the proposed rule. A
small number of commenters
recommended that it be required that
the relative humidity in indoor facilities
be maintained between 30 and 70
percent. Others recommended in general
that specific ventilation standards be
established to eliminate disagreements
between inspectors and facilities. We
are making no changes based on these
comments. The effect on animals of a
particular level of humidity depends to a
great degree on other factors, such as
temperature and ventilation. We
therefore consider it appropriate as
proposed to allow professional
discretion regarding exact humidity
levels.

A small number of commenters stated
that it is unnecessary to require as
proposed that auxiliary ventilation be
used at temperatures equaling or
exceeding 85 °F (29.5 °C), because the
regulations as proposed require in
general that facilities be sufficiently
ventilated to provide for dogs' and cats"
health and well-being. While we agree
that the requirement for auxiliary
ventilation at higher temperatures falls
under the general requirement for
adequate ventilation, we continue to
believe that it serves a specific and
necessary purpose. Based on our
experience enforcing the regulations,
achieving adequate ventilation at
moderate temperatures can be
accomplished through varicus means,
such as either natural or mechanical
ventilation. However, at higher
temperatures, auxiliary ventilation
becomes necessary on a uniform basis
in ensuring the health and well-being of
the animals. We are therefore making no
changes based on the comments.

A number of commenters opposed the
requirement for auxiliary ventilation: at
85 °F in cases where animals are-
acclimated to such conditions. We are
making ne changes based on these
comments. Because an animal is
acclimated to high temperatures under
one set of eonditions does not ensure
that it can tolerate those same
temperatures under all conditions. It is
the combination of temperature,
humidity, and ventilation, along with
whether an area is open or enclosed,
that determines whether conditions are

tolerable. Because the effect of a high
temperature is heightened in a confined
space, we consider it necessary that
auxiliary ventilation be provided for all
dogs and cats housed in enclosed areas
when the temperature reaches or
exceeds 85 °F.

A small number of commenters stated
that the regulations should require that
auxiliary ventilation be used in mobile
or traveling housing facilities when the
ambient temperature reaches 75 °F. The
commenters’ recommendations were not
supported by additional data as to why
the change from our proposal would be
necessary, and we are making no
changes based on this comment.

One commenter expressed concern
that determining what constitutes
excessive odor will involve a subjective
evaluation. The requirement that odors
be minimized is included in the existing
regulations. While we agree that it does
not lend itself ta precise measurement,
we consider the word “minimize” to be
sufficiently measurable for enforcement

purposes.

Lighting Reguirements in Housing
Facilities—Sections 3.2(c), 3.3(c), and
3.5(c)

In the proposed regulations, we
retained the requirement in § 3.2(c) of
the existing regulations that indoor
housing facilities have ample light to
permit routine cleaning and inspection,
and proposed also that it must allow
observation of the dogs and cats. We
proposed to apply these requirements to
all of the enclosed housing facilities
included in the proposed regulations.
We also propesed to require in each
cage that either natural or artificial light
be provided according to a regular
diurnal lighting cycle, and that sufficient
light be provided to aid in maintaining
good housekeeping practices, adequate
cleaning, adequate inspection of
animals, and for the well-being of the
animals. Also, in our proposal, we
retained the requirement in the existing
regulations for indoor facilities that
primary enclosures be placed so as not
to expose the animals in them to
excessive light, and we proposed to.
extend that requirement to sheltered
enclosures.

A small number of commenters
specifically supported the lighting
requirements as propesed. Several
commenters responded to the statement
we originally made in the
supplementary information of our
original proposal that an example of
excessive lighting might involve an
animal housed in the top cage of a stack
of cages near a light fixture. The
commenters stated that there is no
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evidence that dogs and cats are harmed
by the level of light generated by
artificial sources when housed in top
cages. We recognize that not all animals
housed in top cages are exposed to
excessive light, and have included no
standards in the regulations specifically
addressing such housing. As we
explained in our revised proposal, and
as we continue to believe, the example
we provided involves just one of a
variety of situations that could
constitute excessive light.

A number of commenters objected to
the proposed requirement for lighting on
a regular diurnal cycle, and
recommended instead that the
regulations require a specific number of
hours of light or darkness each day,
Upon review of the comments, we
continue to believe that it would not be
beneficial in all cases to establish one
specific timetable for lighting. Such a
specific timetable might not be
necessary or warranted in all cases, and
might not coincide with normal outdoor
lighting cycles at a particular time of
year. The wording as proposed is
designed to allow for professional
discretion regarding lighting appropriate
to varying situations.

A number of commenters objected to
the provision in our proposal that light
in enclosed housing facilities be_
uniformly diffused. One commenter
stated that the uniform diffusion of light
in a facility is technically impossible.
The requirement in our proposal for the
uniform diffusion of light is very similar
to the requirement in the existing
regulations for “uniformly distributed
illumination.” Our intent in retaining the
requirement for uniform lighting was to
allow for proper cleaning, observation of
animals, and inspection, without the
need for an additional light source, such
as a flashlight, We consider this
standard to be both necessary and
attainable.

One commenter stated that the
lighting standards were only minimal.
As we discussed in our revised
proposal, it is our purpose throughout
the regulations to establish minimum
standards for the health and well-being
of regulated animals. Although we
encourage practices that exceed the
minimum, we consider the standards in
this final rule adequate to meet their
purpose.

In our proposal, the lighting
requirements for mobile or traveling
housing facilities did not contain a
prohibition of excessive lighting. One
commenter stated that such a .
prohibition should be included. Because
of the nature of mobile and traveling
housing facilities, and the electrical and
lighting systems present in such

facilities, we have not found excessive
lighting there to be a problem. We are

therefore making no changes based on
the comment.

Specific Provisions for Indoor Housing
Facilities—Section 3.2(d)

Section 3.2(d) of the existing
regulations, regarding the interior
surfaces of indoor housing facilities,
requires that those surfaces be
substantially impervious to moisture
and readily sanitized. In § 3.2(d) of the
proposed regulations, we retained the
requirement that all surfaces be
impervious to moisture, but made an
exception in the case of ceilings that are
replaceable. An example of this would
be a suspended ceiling with replaceable
panels. The requirements we proposed
concerning interior surfaces are more
stringent for indoor housing facilities
than for any other type of facility. Only
for indoor facilities, for example, did we
propose that ceilings have to be either
impervious to moisture or replaceable.
This is because indoor facilities
generally operate on one ventilation
system, and any disease organisms or
excessive odors that occur in the facility
might spread throughout the facility,
requiring a thorough cleaning or
replacement of all interior surfaces.

A number of commenters specifically
supported the proposed provisions as
written. Several commenters stated that
ceilings should always be impervious to
moisture, and recommended that we
delete the provision that they may be
replaceable. We are making no changes
based on this comment. In many cases,
replacing a ceiling would be more
effective in minimizing disease risk than
cleaning it.

A small number of commenters
recommended that the proposed
provisions regarding ceilings be changed
to require that the ceiling be kept clean
and dry. We consider the proposed
wording adequate to convey this intent
and are making no changes based on
these comments.

One commenter stated that the
requirement for impervious or
replaceable ceilings discriminates
against research facilities, because
ceilings are not addressed with regard to
mobile, outdoor, and sheltered facilities.
The requirement for impervious or
replaceable ceilings has nothing to do
with the purpose of a facility. As we
explained in our proposal, we consider
the more stringent requirement
necessary for indoor facilities because
indoor facilities generally operate on
one ventilation system, and any disease
organisms or excessive odors that occur
in the facility might spread throughout
the facility, requiring a thorough

cleaning or replacement of all interior
surfaces.

A number of commenters objected to
our proposed requirement that certain
areas of indoor facilities be impervious
to moisture, and recommended instead
that the proposal call for surfaces that
are either moisture retardant or
repellant. Some of these commenters
stated that surfaces impervious to
moisture might not allow for secure
footing, We are making no changes
based on these comments, We do not
agree that because a surface is
impervious to moisture implies that it
causes insecure footing, We also do not
consider moisture-retardant surfaces
adequate to achieve the necessary end,
which is prevention of the absorption of
fluids and wastes. The intent of the
provision was to facilitate cleaning and
sanitation and to decrease odors and
disease hazards. We continue to
consider impervious surfaces in indoor
facilities necessary to achieve these
ends.

Specific Provisions for Sheltered
Housing Facilities—Sections 3.3 (d) and
®)

In proposed § 3.3(d) regarding
sheltered housing facilities, we set forth
the requirement that dogs and cats be
provided with adequate shelter and
protection from the elements to protect
their health and well-being,

In order to maintain sanitary
conditions in sheltered housing
facilities, we proposed to establish the
following requirements in § 3.3(e). Under
our proposal, the following areas would
have to be impervious to moisture: (I)
Indoor floor areas in contact with the
animals; (2) outdoor floor areas not
exposed to the direct sun or made of a
hard material such as wire, wood, metal,
or concrete, in contact with the animals;
and (3) all walls, boxes, houses, dens,
and other surfaces in contact with the
animals. We proposed that outside floor
areas in contact with the animals and
exposed to the direct sun could consist
of compacted earth, absorbent bedding,
sand, gravel, or grass.

A small number of commenters
specifically supported the provisions
regarding sheltered housing facilities as
written. Several commenters, in
referring to shelter at sheltered housing
facilities, recommended specific
protection from heat for traditional dog
houses. In general, we do not expect the
use of traditional dog houses in
sheltered housing facilities and are
making no changes based on these
comments.

One commenter requested that we
define “adequate shelter.” We consider
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the meaning of “adequate shelter” to be
clear in § 3.3 as propased and are
making no changes based on this
comment,

A small number of commenters
recommended that we reword our
proposed requirements regarding shelter
to make it clear that the sheltered
housing facility must be large enough to
provide all the animals present with
shelter from the elements at the same
time. We agree that it would be
beneficial for the animals involved to
clarify that shelter must accommodate
all animals comfortably. We are
therefore adding wording to § 3.3(d} as
proposed to require that the sheller
structures must be large enough to allow
each animal to sit, stand, and liein a
normal manner and to turn about freely.

One commenter stated that the
provisions regarding expasure to direct
sun should include a specific duration of
such exposure. The intent of those
provisions was that the floor areas in
question must be expesed to sunlight at
some time during the day. Based on that
intent, we do not consider it necessary
to specify a duration of suslight.

One commenter stated that outdoor
floor areas should not be restricted
solely to those materials listed in
§ 3.3(e)(2) (corapacted earth, absorbent
bedding, sand, gravel, or grass]. The
proposed regulations as written do not
restrict autside areas to the surfaces
listed in § 3.3(e](2). Examples of
alternative surfaces are provided in

§ 3.3(e)(1)(ii).

Specific Provisions for Outdoor Housing
Facilities—Section 3.4

The intent of § 3.3 of the existing
regulations is to provide adequate
standards for the care of animals housed
outdoors. However, our inspections of
dealers’ and exhibitors’ facilities in
climates with temperature extremes
have indicated that some licensees are
not meeting what we believe should be
minimum standards for the treatment of
dogs and cats. Specifically, we consider
it necessary to make the regulations
more siringent regarding the types of
dogs and cats that can be kept cutdoors,
and regarding what shelter is necessary
for degs and cats kept outdoors.
Therefore, we proposed to revise the
existing requirements for outdoor
facilities, to make them more clearly
defined and more stringent.

Because outdoor facilities cannot be
temperature-controlled, it is necessary
to judge a dog's or cat's suitability for
outdoor housing on an individual basis.
We set forth provisions in proposed
§ 3.4(a)(1) that a dog or cat could not be
kept in an outdoer facility, unless
specifically approved by the attending

veterinarian, if (1) it is not acclimated to
the temperatures prevalent in the area
or region where the facility is located;
(2) it is of a breed that cannot tolerate
the prevalent temperatures of the area
without stress or discomfort {such as
short-haired breeds in cold climates); or
(3) it is aged, young, sick or infirm. We
recognize that in some situations,
particularly in the case of dogs or cats
obtained from pounds, it will not be
known whether an animal has been
acclimated to prevailing temperatures.
Therefore, in proposed § 3.4(a}(2), we
provided that if a dog's or cat’s
acclimation status is unknown, it must
not be kept in an outdoor facility when
the ambient temperature is less than 35
°F (1.7 °C).

With regard to the type of shelter
required for dogs and cats housed
outdoors, we believe that the existing
regulations sheuld be expanded to
specify what is necessary for better and
more humane treatment of the dogs and
cats. In essence, the existing regulations
require that dogs and cats be provided
with sufficient shade to protect them
from the direct rays of the sun, shelter to
keep them dry during rain or snow, and
shelter when the atmospheric
temperature falls below 59 °F (10 °C).
Additionally, bedding or some other
protection ig required when the ambient
temperature falls below that to which
the dog or cat is acclimated.

In § 3.4(b) of the proposed rule, we set
forth the requirement that all outdoor
facilities housing dogs or cats include
one or mare shelter structures that are
accessible to all animals in the facility,
and that are large enough to allow all
animals in the structure to sit, stand,
and lie in a normal manner, and to turn
about freely. We proposed in § 3.4(b)
that the shelter structure would have to:
(1) Provide adequate shelter and
protection from the cold and heat; (2] be
protected from the direct rays of the sun
and the direct effect of wind, rain, or
snow; (3) have a wind break and a rain
break at its entrance; (4) contain clean,
dry, bedding material; and (5) include a
roof, four sides, and a floor. We alse
proposed in § 3.4(b) that in addition to
the shelter structure, there would have
to be one or more separate outside areas
of shade provided, large enough to
contain all the animals at one time and
to protect them from the direct rays of
the sun.

In proposed § 3.4(c}, we set forth the
requirement that all building surfaces
that are in contact with degs or cats in
outdoor housing facilities be impervious
to moisture. We specified that metal
barrels, cars, refrigerators or freezers,
and the like would not be permitted as
shelter structures, and that the floors of

outdoor housing facilities could be of
compacted earth, absorbent bedding,
sand, gravel, or grass, but would have to
be kept clean.

A small nomber of commenters
specifically supported the provisions
regarding ovtdoor housing facilities as
written.

A small number of commenters
objected to the 35 °F minimum for dogs
and cats at cutdoor housing facilities,
when the acclimation status of those
animals is unknown. One of these
commenters stated that the proposed 35
“F minimum was inconsistent with the
50°F propesed minimum in indoor and
sheltered housing facilities for dogs not
acclimated to lower temperatures. We
agree that temperatures below 50 °F ¢an
be just as hazardous to unacclimated
animals at outdoor facilities as af indeer
and sheltered housing facilities, and are
therefore providing in this final rule that
dogs and cats whose acclimatien status
is unknown must not be kept in outdoor
facilities when the ambient temperature
is less than 50 °F (10 °C).

A small number of commenters stated
that the minimum temperature for dogs
and cats of unknown acclimation status
should be removed, and responsibility
for such decisions left to the attending
veterinarian. We do not agree that the
attending veterinarian can make a valid
decision regarding an animal's tclerance
without knowing its acclimation status
and are making no changes based on
these comments,

Many cammenters recommended that
we delete short-haired breeds in cold
climates as an example of dogs or cats
that must not be housed in outdoor
facilities. We are making no changes
based on these comments. Most short-
haired breeds cannot tolerate cold
temperatures. In those cases where
individual animals or breeds can
tolerate cold temperatures, the
regulations as proposed allow for
professional discretion on the part of the
attending veterinarian.

A small number of commenters
objected to the proposed regulations
which allow the attending veterinarian
ta grant exceptions to the general
prohibition on housing certain dogs and'
cats outside. We continue to believe that
differences in animals and varying
situations make it necessary to allow for
professional judgment in certain cases.
We also continue to believe that the
attending veterinarian is the individual
best qualified to exercise this judgment.

A small number of commenters stated
that specific standards for what
constitutes “acclimation" should be
included in the regulations. We consider
the term “acclimation™ to be adequately
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defined by normal usage, and do not
consider it necessary to define the term
further. One commenter recommended
that we delineate more specifically
which dogs and cats may not be housed
outdoors. We consider the provisions as
proposed to be clear as written and are
making no changes based on this
comment. One commenter stated that
the terms “sick," “infirm,” “aged,” and
“young" should be defined. We expect
the attending veterinarian to exercise
professional judgment regarding these
terms, and do not agree that specific
definitions beyond those which are
commonly understood are necessary or
desirable.

One commenter stated that the wind
chill factor must be considered in the
outdoor housing of dogs and cats. We
agree, and consider this factor to be
addressed in § 3.4(b) as proposed,
regarding shelter from the elements.

A number of commenters addressed
the provisions in proposed § 3.4(b),
regarding shelter from the elements at
outdoor housing facilities. Several
commenters recommended that a
maximum of six dogs be allowed per
shelter. We do not consider such a limit
necessary. Proposed § 3.6 of the
regulations allows for a maximum of 12
nonconditioned dogs per primary
enclosure. We see no reason to set a
limit on conditioned animals, provided
the space and compatibility
requirements otherwise required by the
regulations are met.

Several commenters requested
definitions of “wind break™ and “rain
break.” We believe these terms are self-
explanatory and need no further
clarification.

A small number of commenters stated
that the shelters at outdoor housing
facilities should be required to be
maintained at indoor temperature
ranges. We do not consider such a
requirement practical; nor do we
consider it necessary in light of the other
specific requirements designed to ensure
the health and well-being of animals
kept at outdoor housing facilities.

A small number of commenters
addressed the issue of bedding material
at outdoor housing facilities, as required
by proposed § 3.4(b)(4). Approximately
half of these commenters opposed the
requirement for bedding, stating either
that group-housed dogs create their own
heat, or that bedding materials can
serve as fomites for potential disease
problems. Conversely, one commenter
stated that clean, dry bedding should be
required at all times to prevent sores.
Another commenter requested that the
regulations specify the amount of
additional bedding needed at cold
temperatures, so that compliance can be

verified. We do not agree that the
requirement for bedding should be
eliminated. We do not consider it
advisable to depend on group-housing of
dogs to provide adequate warmth at
outdoor facilities. Nor do we believe
that potential disease hazards from
bedding that is improperly cared for
should preclude the requirement for
bedding material. We also do not
consider it practical or necessary to
specify exactly how much bedding
should be provided. Such a decision
should be based on professional
judgment regarding species, breed, and
prevailing conditions. With regard to
requiring bedding to prevent sores,

§ 3.1(a) of the standards requires that
housing facilities protect animals from
injury. If the animals in a facility are
suffering from sores, then the facility
must take measures to come back into
compliance with the regulations.
Although the use of bedding is one
possible solution, we do not consider it
necessary to impose a uniform
requirement for bedding in all cases.

A number of commenters addressed
the provisions in proposed § 3.4(c),
regarding the construction of outdoor
housing facilities. A small number of
commenters supported the proposed
provisions as written. A number of
commenters took issue with our
proposed requirement that floor surfaces
in outdoor housing facilities—if made of
compacted earth, sand, gravel, or
grass—be replaced if there are any
prevalent odors, diseases, insects, pests,
or vermin. The commenters expressed
the opinion that such materials cannot
be replaced. We disagree, and consider
it both practical and feasible to replace
any of the materials listed.

Primary Enclosures—Section 3.6

In proposed § 3.6, we proposed to
amend existing § 3.4, “Primary
enclosures.” The existing section
provides general requirements for
construction and maintenance of
primary enclosures, uniform space
requirements for each dog or cat housed
in a primary enclosure, and provisions
regarding litter and resting surfaces for
cats and the tethering of dogs on chains.
We proposed to expand the existing
general requirements, to add some new
requirements, and to clarify the existing
requirements in accordance with the
intent of the amendments to the Act.

A small number of commenters
opposed in general the proposed
provisions regarding primary enclosures.
A number of commenters recommended
that the regulations require that primary
enclosures comply with all applicable
Federal, State, and local laws and
regulations. We disagree. As noted

above, our mandate under the Act may
not necessarily be the same as those of
other Federal, State, and local laws. We
do not consider it necessary to attempt
to require compliance with other laws to
establish minimum standards for
primary enclosures.

Primary Enclosures: General
Requirements—Section 3.6(a)

The provisions we set forth in
proposed § 3.6 regarding primary
enclosures contained requirements that
all primary enclosures meet certain
minimum standards to help ensure the
safety and well-being of dogs and cats,
A primary enclosure is defined in Part 1
of the regulations as "any structure or
device used to restrict an animal or
animals to a limited amount of space,
such as a room, pen, run, cage,
compartment, pool, hutch, or tether.”
Included among the primary enclosures
subject to the proposed regulations are
those used by circuses, carnivals,
traveling zoos, educational exhibits, and
other traveling animal acts and shows.
In § 3.6(a) we proposed to continue to
require that primary enclosures be
structurally sound and maintained in
good repair to protect the animals from
injury, to contain them, and to keep
other animals out. We also proposed to
require that the primary enclosures keep
unauthorized humans out. We proposed
to continue to require that the primary
enclosures enable the animals to remain
dry and clean; that they provide the
animals with convenient access to food
and water; that they provide sufficient
space for the dogs and cats to have
normal freedom of movement; and that
their floors be constructed in a manner
that protects the animals from injury.
With regard to this last requirement, we
proposed to specify that if the floors of
primary enclosures are of mesh or
slatted construction, they must not allow
the animals' feet to pass through any
openings in the floor.

We proposed to add requirements that
the primary enclosures be constructed
without sharp points or edges, and that
they provide sufficient shade to the
animals in the enclosures and protect
them from temperature extremes and
other weather conditions that might be
uncomfortable or hazardous to the
animals. We also proposed to require
that the primary enclosures be easily
cleaned and sanitized, or be replaceable
when worn or soiled.

A number of commenters specifically
supported the provisions in proposed
§ 3.6(a) as written.

Section 3.6(a)(2)(iv) of our proposal
stated that primary enclosures must be
constructed so as to keep other animals




Federal Register / Vol. 56, No. 32 / Friday, February 15, 1991 / Rules and Regulations

6441

and unauthorized humans from entering
the enclosures. A number of commenters
objected to this provision, stating that
such security is unnecessary for the
primary enclosure because of similar
security measures required elsewhere in
the regulations for the housing facility
itself. We disagree with the assertion of
the commenters. Even assuming that no
unwanted animals would ever enter the
facility from the outside, there is still the
risk that animals within the facility
might escape from their enclosures and
pose a risk to confined animals, unless
the primary enclosures guard against
such risk. We are, however, deleting the
requirement that unauthorized humans
be kept from entering the primary
enclosures, for the reasons set forth in
this supplementary information under
the heading, “Housing Facilities:
Structure; Construction—§ 3.1(a).”

Several commenters stated that the
provisions in proposed §§ 3.6(a)(2)(vi)
and (a)(2)(vii), regarding protection from
weather conditions and the need for
shade, respectively, were unnecessary,
because shelter and protection from the
sun are already addressed elsewhere in
the regulations with regard to housing
facilities in general. Because housing
facilities and primary enclosures are not
always the same or equivalent, the
provisions as proposed are necessary in
both places in the regulations. We are
therefore making no changes based on
these comments. One commenter
objected to the requirement that primary
enclosures provide shelter because,
according to the commenter, although
many types of primary enclosures
provide adequate protection when used
in an enclosed housing facility, they
would not meet the criterion of
supplying sufficient shelter in areas not
otherwise sheltered by the facility. We
are making no changes based on this
comment. The regulations do not require
that a primary enclosure be able to
provide adequate shelter under
circumstances that do not exist, only
that they properly protect the animals in
them in any given situation.

Several commenters recommended
that § 3.6(a)(2)(vi) make it clear that
shelter and protection from the elements
must be accessible to all animals in an
enclosure at the same time, and that
similar clarification be added in
§ 3.6(a)(2)(viii) with regard to access to
food and water We agree that such a
change will better convey the intent of
the regulations and are so amending this
final rule.

A number of commenters addressed
the provisions in proposed § 3.6(a)(2)(x),
requiring that, if primary enclosures
have floors that are of mesh or slatted

construction, they do not allow the dogs'
and cats' feet to pass through any
openings in the floor. Some commenters
opposed mesh flooring of any sort. A
small number of commenters expressed
the opinion that flooring should always
be small mesh. Others were divided as
to whether mesh should be allowed that
is large enough to permit passage of
feces, even though such flooring would
probably also allow passage of a dog's
or cat's foot. Several commenters stated
that floor mesh should be large enough
to allow the animals' feet to pass freely
back and forth. A small number of
commenters stated that flooring designs
and materials should be researched
individually to suit the situation and the
species involved.

We do not consider it practical or
necessary to prohibit the use of mesh
floors, Many mesh designs can be used
without detriment to the animals
involved. With regard to the size of
openings in the floor, the intent of the
Act is to provide for the health and well-
being of the animals. Floors that can
injure the animals by allowing their legs
to pass through do not comply with the
intent of the Act, whether or not they
prohibit the passage of feces. We do not
consider ease of cleaning to be a higher
priority than the safety of the animals.
We are therefore making no changes
based eon these comments.

One commenter stated that, because
wire or slatted mesh flooring is
uncomfortable and may be injurious to
the animals enclosed, the regulations
should require that solid resting surfaces
be provided for both dogs and cats. We
agree that certain types of flooring do
not allow any relief for the animals
enclosed. We are therefore adding a
provision to § 3.6(a)(2)(x) of this final
rule to require the following: If the floor
of a primary enclosure is constructed of
wire, a solid resting surface or surfaces
that, in the aggregate, are large enough
to hold all the occupants of the primary
enclosure at the same time comfortably,
must be provided.

Section 3.6(a)(2])(xi) of our proposal
states that primary enclosures must be
constructed so as to provide sufficient
space to allow each animal to turn about
freely, to stand, sit, and liein a
comfortable, normal position, and to
walk in a normal manner. A small
number of commenters recommended
that the wording be changed to read
“provide space that is adequate and
permits freedom of movement and
normal postural adjustments.” We
believe that the wording we proposed
conveys the intent of the provision
adequately and we are making no
changes based on these comments. One

commenter requested that we define
and justify the phrase “to walk in a
normal manner.” We believe that the
meaning of the phrase is seli-evident
and we are making no changes based on
these comments.

Additional Primary Enclosure
Requirements for Cats—Section 3.6(b)

We proposed to change the space
requirements for cats. In general, the
proposed regulations based how much
space a cat should have on the animal's
weight, and whether it is a nursing
mother. The space requirements in
§§ 3.4 (b)(1) and (b)(3) of the existing
regulations are uniform for all cats,
regardless of size, and require that each
cat be given a minimum of 2.5 ft% with
room to turn about freely, and to easily
stand, sit, and lie in a comfortable
normal position. We consider it
necessary, based on our inspections of
research facilities, to increase the
existing minimum space requirements
for all cats. Additionally, because the
weight of a cat is a good indicator of its
overall size, the floor space
requirements should distinguish
between cats of different weights. Our
proposed standards would provide cats
with the space we believe is necessary,
and at the same time make our
regulations correspond more closely to
the NIH Guide, We proposed in
§ 3.6(b)(1)(ii) (redesignated as
§ 3.6(b)(1)(ii)(B) in this final rule) to
require that weaned cats weighing 8.8
Ibs (4 kg) or less be provided with at
least 3.0 ft? (0.28 m?) of floor space. We
proposed in § 3.6(b)(1)(iii) (redesignated
as § 3.6(b)(1)(ii)(C) in this final rule) that
cats weighing over 8.8 1bs (4 kg) be
provided with a minimum of 4.0 ft?
(0.37m? of floor space. Additionally, we
proposed to require that each queen
with nursing kittens be provided with an
additional amount of floor space, based
on her breed and behavioral
characteristics, and in accordance with
generally accepted husbandry practices
as determined by the attending
veterinarian. We proposed that if the
additional amount of floor space for
each nursing kitten is equivalent to less
than 5 percent of the minimum
requirements for the queen, such
housing must be approved by the
Committee in the case of a research
facility, and by the Administrator in the
case of dealers and exhibitors. We
proposed to provide that the minimum
floor space required would be exclusive
of any food or water pans, but that the
litter pan may be considered part of the
floor space if properly cleaned and
sanitized. We proposed in § 3.6(b)(1)(i)
(redesignated as § 3.6(b)(1)(ii)(A) in this
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final rule) that the height of the primary
enclosure for cats would have to be at
least 24 inches (60.86 cm),

A large number of commenters
addressed the provisions in proposed
§ 3.6(b)(1) regarding minimum space
requirements for cats. A number of
commenters:specifically:supported
increased space requirements:for cats. A
small number of commenters
recommended retaining the existing
spaceTequirements for cats, either in
general or based on the judgment of the
attending veterinarian. A large number
of commenters recommended doubling
the minimum cage-size for-cats. A small
number of commenters stated that all
cats, regardless of weight, should be
provided with at least 4 square feet of
cage space. With'regard to the height of
primary enclosures, one commenter
recommended that the minimum
requirement provide only that the
interior height must allow the animals to
stand and sitwithout touching the top.
We are making no changes to the
regulations based on the-.comments
regarding the size of primary enclosures
for cats. In develeping new proposed
space standards, we have consulted
extensively with'HHS, as statutorily
mandated. The space requirements-we
proposed are consistent with other
Federal guidelines, and-we consider
them:necessary and adequate for the
well-being of the cats. We do'not agree
that all catsneed to'be provided with
the same-amount of space. It is
unreasonable to'require that a cat
weighing 1'1b. be provided the same
ﬁ:nount of space-as’a cat-weighing 10

8.

A number of commenters requested
that justification be provided for the
provision in proposed § 3:6(b)(1)(v)
(redesignated as'§ 3.6(b)(1)(iv) in this
final'rule) that food and water pans
would not be counted as required floor
space,'We believe it is obvious that
requiring animals'to'walk or rest in their
food-and water receptacles in order'to
achieve adequate space would
encourage:sanitation and health
problems.

A number:of commenters requested
that existingprimary enclosures that
would meet:the proposed space
requirements if the space:accupied by
food and water bowis is counted, be
permitted usage until needing
replacement for normal wear and tear.
As discussed in the preceding
paragraph, itismot humane to require
cats:to use their foad and water bowls
as part of their minimum floor space,
and we donot.agree with the
commenters' recommendation.

Anumber of commenters-addressed
the proposed requirement for increased

space for nursing queens. A small

number of commenters.opposed
allowing such additional space..Other
commenters recommended that the
standard additional space per kitten be
10 percent, rather than 5 percent as
proposed, or that the regulations provide
specific requirements:for neonatal floor
space, rather than percentage
requirements. We are making no
changes based on these comments. The
general minimum space requirements for
cats that we proposed were found to be
necessary. for each animal. We consider
it self-evident that additional animals in
an enclosure will occasion the need for
additional space. We disagree, however,
thatan additional 10 percent is
necessary for each kitten, especially in
view of the fact that this final rule will
increase the minimum space
requirements for adult cats. We.also
disagree that specific uniform
requirements for nursing queens are
apprapriate. The space necessary for the
queen herself will be determined by her
weight. ' We consider it reasonable to
base the additional space necessary for
nursing kittens on the number of kittens
present.

Several commenters recommended
that the requirement for additional
space for nursing queens not begin until
the kittens are 3 weeks old. We
disagree.'Not only is the additional
space necessary from the kittens' birth,
but adopting the commenters'
recommendation would often result in
anunnecessary movement of the queen
andkittens.

One commenter stated that the
provisions regarding increased space for
nursing kittens was unenforceable,
because breed and behavioral
characteristics do not provide a useful
determinant. The commenter stated
further that “accepted husbandry
practices” are the very practices
Congress wishes to'change. We disagree
with the commenter. We consider the
consideration of breed and behavioral
characteristics to be-a'legitimate method
of assessing the needs of individual
animals. As noted above, 5 percent
additional space will be the norm.
Departures'must be:approved by the
attending veterinarian or the
Administrator. Further,-we disagree that
“accepted’husbandry practices" are
generally inadequate or harmful'to
animals. In the'1985:amendments to the

* Act, Congress specifically mandated

only that the Department establish
regulations'to promote-exercise in dogs
and toprovide:an environment:that
promaotes the psychological well-being
of nonhuman primates. Requiring
additional:space fornursing kittens, and
also formursing puppies, is:a change that

the Department feels is-necessary in'the

interest of premoting the general welfare

of these animals. We consider:the new
provisions:an improvement over the

existing regulations, .and disagree that
they do not.meet Congressional intent.

One commenterstated that nursing
queens;should be provided a nest box.
We do not-agree that a nest box is
necessary for individually housed
queens, and the regulations prohibit the
group -housing of queens with litters,
exceptin breeding colonies. Based on
our experience enforcing the regulations,
there has been no indication thatnest
boxes are needed.

A-small numberof commenters stated
that the proposed regulations were
unclearas to whether the Committee or
the attending-veterinarian has
responsibility for determining the
necessary additional space fornursing
queens. We agree that the provision in
question is:ambiguous as written, and
we are amending this final rule to make
it clear that the responsibility for
determining the necessary additional
space atresearch facilities belongs to
the-attending veterinarian.

Anumber of commenters took issue
with the provision proposed:in
§ 3.8(b)(1)(v) (redesignated as
§ 3.6(b)(2)(iv) in this final:rule) that litter
pans may be considered part of the floor
space if praperly cleaned and sanitized.
We donot:agree with the commenters.
Cats will often:sit-or lie inclean litter
pans. A smallmumberof commenters
stated that using the'term “if;properly
cleaned and sanitized" implies that dirty
litter pans-are otherwise acceptable. We
do-not-share the commenters' concerns.
The cleaning and sanitization
requirements in this'rule contain explicit
requirements to ensure'that.all animal
areas are keptclean.

One commenter gtated that the
regulations should encourage the use of
“gangcages' with large elevated resting
areas for all cats in the institution. We
are making no changes'based on this
comment.Gang cages are-not prohibited
by the regulations, and'may:be used if
desired.

A small number of commenters:stated
that the regulations:should require that
cats be provided with scratching posts.
While the use of scratching posts is:not
prohibited by the regulations, we
believe that requiring them'is not
necessary as:a minimum standard in
order to promote the cats”" health and
well:being. Therefore, we are making no
changes based on these comments.

Asiwe noted in the “SUPPLEMENTARY
INFORMATION" of this rule under the
heading “EFFECTIVE.DATES, " ‘many
commenters pointed out that certaiis uf
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the new standards would require
affected facilities to make extensive
structural changes. The alteration in the
minimum space requirements for cats is
one such change in the standards.
Therefore, in § 3.6(b)(1)(i) of this rule,
we are continuing the existing
regulations for minimum space
requirements for cats for the period prior
to February 15, 1994. On and after
February 15, 1994, facilities must comply
with the minimum space requirements
for cats set forth in §§ 3.6(b)(ii) (A)
through (C) of this rule (redesignated
from §§ 3.6(b)(1) (i) through (iii) of the
proposed rule),

Compatibility

In our proposal, we provided that all
cats housed in the same primary
enclosure would have to be compatible.
We proposed to retain the requirement
in existing § 3.4(b)(3) that no more than
12 adult nonconditioned cats be housed
in the same primary enclosure and to set
forth that requirement in proposed
§ 3.6(b)(2). In addition, we proposed that
the following restrictions would apply:
Queens in heat could not be housed in
the same primary enclosure with
sexually mature males, except for
breeding; except when maintained in a
breeding colony, queens with litters
could not be housed in the same primary
enclosure with any other adult cats, and
kittens under 4 months of age could not
be housed in the same primary
enclosure with adult cats, other than
their dam; and cats with a vicious or
aggressive disposition would have to be
housed separately.

A small number of commenters
specifically supported the provisions
regarding compatibility as written. One
commenter stated that the compatibility
requirements in subpart A should
parallel those set forth in subpart D for
nonhuman primates. We disagree. The
differences in needs between nonhuman
primates and dogs and cats makes
parallel regulations with regard to
compatibility inappropriate.

We are making one change to
§ 3.8(b)(2) as proposed. Consistent with
changes we are making elsewhere in
Subpart A in response to comments, we
are providing that kittens under 4
months of age may be housed in the
same primary enclosure with their foster
dams.

Litter

In § 3.6(b)(3), we proposed to retain
the existing requirement that in all
primary enclosures having a solid floor,
a receptacle with litter be provided to
contain excreta. A number of
commenters stated that litter in a
receptacle should be required, whether

or not the floor is solid. Upon review of
the comments received, we agree that
the presence of a litter pan for all cats is
necessary to enable them to meet a
species behavioral need. We are
therefore providing in this final rule that
a receptacle with litter be included in all
primary enclosures used to house cats.
One commenter recommended that it
be required that the litter box be large
enough for the cat to stand in, and deep
enough for the cat to bury its feces. We
believe the requirement that the litter
box be large enough to contain excreta
and body wastes will sufficiently
provide for the health and well-being of
the cat, and addresses the commenter's
concern for an adequate litter box.

Resting Surfaces

The existing standards for cats in
§ 3.4(a)(2)(ii) state that there must be a
solid resting surface in each primary
enclosure that will comfortably hold all
occupants at the same time, and that the
resting surface must be elevated if the
enclosure holds two or more cats. We
proposed to require in § 3.6(b)(4) that all
such resting surfaces be elevated, even
if only one cat is in the enclosure, and to
clarify that only low resting surfaces
would be counted as part of the
minimum floor space. As proposed, the
resting surfaces would have to be
impervious to moisture, and would have
to be either easily cleaned and
sanitized, or easily replaceable when
soiled or worn.

One commenter stated that low
resting surfaces should not be
considered part of the floor space
because they reduce its usability. A
number of commenters requested that
we clarify what constitutes a “low
resting surface."” We agree that
additional language would help clarify
the intent of the provision. We are
therefore providing in this final rule that
low resting surfaces that do not allow
the space under them to be comfortably
occupied by the animal will be counted
as part of the floor space.

Cats in Mobile or Traveling Shows

We proposed to provide, in § 3.6(b)(5),
that cats in mobile or traveling shows or
acts may be kept, while the show or act
is traveling from one temporary location
to another, in transport containers that
comply with all requirements of
proposed § 3.14 of subpart A, other than
the marking requirements in proposed
§ 3.14(a)(6). Under the proposal, when
the show or act is not traveling, the cats
would have to be placed in primary
enclosures that meet the minimum
requirements of proposed § 3.6. Mobile
or traveling shows and acts normally
remain in one location for several days

and then move to another location, with
the movement taking a day or less.
Because the animals are less subject to
injury in smaller enclosures while
traveling, we proposed to allow the use
of transport cages during this time.
However, under the proposed
regulations, when not traveling, the cats
would have to be placed in primary
enclosures that comply with the
minimum space requirements and other
requirements of § 3.6. The only
commenters who responded to these
provisions supported them. We are
therefore making no changes to

§ 3.6(b)(5) of our proposal.

Additional Primary Enclosure
Requirements for Dogs—Section 3.6(c)

In proposed § 3.6(c), we retained the
formulas in § 3.4(b)(2) of the existing
regulations for calculating the floor
space for dogs (length of dog in inches
+ 6) x (length of dog in inches + 6) =
required square inches of floor space;
required square inches/144 = required
square feet). We also proposed to
require that the minimum height of a
primary enclosure be at least 6 inches
above the head of the tallest dog in the
enclosure when standing in a normal
position.

A small number of commenters
supported retaining the existing method
of calculating space requirements for
dogs. A large number of commenters
recommended that the existing minimum
space requirements for dogs be doubled.
One commenter stated that breeding
dogs housed by wholesale commercial
breeders should be allowed triple the
minimum floor space, because such dogs
spend their lives in these facilities. We
do not agree that the changes
recommended by the commenters are
necessary. We consider the proposed
floor space requirements for dogs, which
are the same as those already in the
regulations, to be adequate. This is
especially so in light of the exercise
requirements included in this final rule,
which will require that each dog be
provided adequate opportunity for
exercise.

A small number of commenters
recommended that space requirements
for dogs be based on weight, as are
those in the NIH Guide. While space
requirements based on weight are
appropriate for cats, whose body
conformation is similar from breed to
breed, the wide difference in body
configuration among breeds of dogs
makes space based on weight
inappropriate. For example, as we
discussed in our original proposal, the
difference in body conformation
between a bulldog and a greyhound
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would make a formula based on their
weight inappropriate.

The proposed regulations specified
that the required floor space would
apply for each dog housed in.a.group
situation with other.dogs.'Several
commenters recommended that, for
group housing situations, the formula for
determining minimum fleor space be
reduced to 32 percent for each dog
added to the enclosure after the first
dog. We de not consider it reasonable or
logical to conclude that the second or
third dog in a primary enclosure needs
68 percent less space than the Tirst dog,
and we are making no changes based on
these comments.

One commenter stated that, in
determining minimum space
requirements, dogs should be measured
in'a straight line from the tip of the nose
to the base of the tail in a normal
standing posiftion. We agree, and
measurements for:space are already
béing conducted in‘the manner
described by the commenter.

‘Beveral commenters recommended
that the regulations altow dogs and cats
to be housed forup to 14 days in
primary enclosures that-donot meet the
standards, to permit cleaning of primary
enclosures-and in emergencies. We do
not consider such a provision
reasonable ornecessary. Cleaning
should not take a significant lerigth of
time. OQur-experience has demonstrated
that.emergencies should not provide:an

texception to theminimum standards for
primary enclosures.

We praposed that, as with cats,
nursing'mothers:would have to be
provided with-additional space.:in
praoposed §:3:6(c)(1)(ii), we st forth the
requirement that each bitch with nursing
puppies be:provided with-an additional
amount-of floorspace, based on her
breed -and behavioral characteristics,
and in accordance with:generally
accepted husbandry practices as
determined by the attending
veterinarian. We proposed that if the
additional amount of floor space for
each nursing;puppy is less than's
percent of the minimum requirement for
the bitch, such housing must be
approved by the Committee in'the case
of a research facility, and bythe
Administrater in the case of dealers and
exhibitors.

As discussed in this supplementary
information under the heading
“Additional Primary Enclosure
Requirements for Cats—§ 3.6(b)."” the
regulations as proposed do not clearly
state whether the attending veterinarian
or the Committee is responsible for
approving additional space for nursing
puppies that is less than 5 percent of the
minimum gpace for the'bitch.In this

final rule, we are clarifying that itis-the
attending veterinarian who is
respensible for such approval.

A number of commenters opposed in
general the proposed;provisions for
percentage increases of floor space. A
small number of commenters
specifically:supported the provisions
regarding-additional space for nursing
bitches. A small number.of commenters
stated that-space requirements for
nursisg bitches-should be-solely at the
discretion of the attending veterinarian.
We disagree. We consider 5 percerit
extra space;per nursing puppya
standard'that will be appropriatein
most cases. We'recognize, however, that
situations may arise where it may be
unnecessary or even detrimental to
move a nursing bitch to-an enclosure
that meets the 5-percent:standard..Only
in those cases do'we expect the
attending veterinarian to approve
primary enclosures that do notallow at
least 5 percent additional space for:each
puppy.

Assmall number of commenters stated
that-only nursing bitches-with puppies 3
weeks of age or older should be
provided with-additional floor space.
We disagree with the commenters'
recommendation, for the same reasons
set forth in this.supplementary

informatien for cats with nursing kittens.

Assmall number of commenters
recommended that the regulations
provide for 10 pereent additional space
per nursing puppy in a litter, rather than
5 percent as proposed. We consider 5
percent to bean adequate amount of
additional space, given the size of
nursing puppies, and the fact that they
do not generally move-very far from the
dam during mest of theirnursing period

Several commenters stated that the
regulations regarding resting surfaces
for cats should be applied to dogs.
Because of the behavioral differences
between dogs and:cats, we do not
consider it necessary to require-elevated
resting surfaces for dogs. However, as
we discuss in this supplementary
information under the heading "“Primary
Enclosures: General Requirements—
§3:6(a)," we arerequiring that resting
surfaces be provided for both degs and
cats when the floor of a:primary
enclosure is made out of wire.

A numberof commenters-addressed
the height requirements.set forth in
proposed § 3.8{c){1)(iii). A small number
of these commenters supported these
provisions as-written. Others either
stated in general that the proposed
height requirement was.excessive, or
recommended specific changes to the
proposed provisions. A small number of
commenters stated that the regulations
should reguire that the top of the dogs'

ears not touch'the top of the primary
enclosure while the dogs are standing
erect or:sitting We disagree Based on
our experience enforcing the regulations,
we consider the requirement that the
cage be:atleast 8 inches above the head
of the tallest dogin:the enclosure, when
in a standing'position, to adequately
address the commenters’ concerns.

A small number of commenters
recommended that the-minimum height
be increased from that proposed. Most
of these commenters stated that primary
enclosures should be large enough to
allow dogs to:-make all normal postural
adjustments, such as standing onhind
legs and holding the tail aloft. We do not
consider such a change necessary or
appropriate. Theregulations are‘by law
minimal standards for the well-being of
the animals."We do'not consider a dog's
standing on itshind legs to be a‘frequent
enough postural adjustmenttorequire
its inclusion as a minimal standard With
the implementation of the exercise
reguirements in this final rule, dogs will

‘have adeguate opportunity for activity.

One commenter recommended that the
interior height of the cage should be 6
inches above the ears of the tallest dog

" when standing. We are making no

changes hased on this comment. Six
inches above the head will
accommodate the tallest standing ears
for most dogs.

As we noted in the "Supplementary
Information™ of this rule under the
heading “Effective Dates,” many
commenters painted eut that certain of
the new standards would require
affected facilities to make extensive
structural changes. The alteration of the
height.requirement for primary
enclosures containing dogs is.one such
change in the standards. Therefore, in
§.3:6(¢){1)(iii) of this rule, we are
continuing, for.the period prior to
February 15, 1994, the existing minimum
height requirement for primary
enclosures containing dogs. On.and
after February 15,1994, facilities must
comply with the new height
requirement, ag-set forth in
§ 3.8(c)(1)(iii).

Dogs on Tethers

In § 3.4(b)(2)(ii) of the existing
regulations, requirements are set forth
for dog houses with chains used as
primary enclosures for dogs kept
outdoors. In § 3.6(c)(2) of the proposed
regulations, we expanded those
regulations,:and proposed to apply the
expanded regulations-to dogs that are
tethered by .any means, and not just by
chains. Weproposed to retain the
existing requirement that.a dog thatis -
tethered be'kept from being entangled,




#Federal Register / Vol. 56, No. 32 / Friday, February 15, 1891 / Rules and Regulations

6445

and to add the requirements that the dog
not be-ableto .come into physical
contactwith otherdogs in the housing
facility, and be able to roamto the full
range of the tether. We proposed to
retain the existing requirement that the
tether be of the type commonly used for
the size dog involved, and that the tether
be attached to-the dog by a well-fitted
collar. Additionally, we proposed to
explicitly require that the collar must
not causedrauma orinjury to the dog.
The proposed ragulations included the
following examples of types of collars
thatwould be prohibited: collars made
of wire, Hat chains, chains with sharp
edges, and chains with rusty or
nenuniform links. As in the existing
regulations, we proposed that the tether
would have te be at least three times the
length of the dog as measured from the
tip of its nose to the base of its tail. We
also proposed to reguire that the tether
be attached to the frontof the dog's
shelter structure.or to a post in front of
the shelter structure, and that it allow
the dog.convenient access to the shelter
structure and to/food and water
containers.

Several.commenters specifically
supported the proposed provisions as
written. A small number of commenters
either opposed the use of tethers
altogether:or supported the use of
tethers.for temporary use only. We do
not-believe that the use of appropriate
tethers is- harmful to dogs. Many
domestic pets-are sorestrained with no
harmful effect. We:are therefore making
no changes based on these comments.
One.commenter recommended that the
regulations require that the tether length
for-dogs housed by whelesale dag
breeders be six times the 1ength of the
dog, but not less than 15 feet long. We
do not believe this recommended change
is necessary for the well-being of dogs.
Requiring tethers that are at least three
times:the length of the dog allows the
dog sufficient movement in both.a
forward and a lateral direction.

Several commenters stated that the
regulations should prohibit the
placementof entangling objects within
the reach-of dogs on tethers, or
otherwise prevent the dogs from being
accidentally hanged. Each of these
concerns are addressed in the propesed
provisions, .and we-are making no
changes based on these comments.

We propased that dog housing areas
where chains or tethers are used must
be enclosed by = perimeter fence of
sufficient height to keep unwanted
animals out, and to keep animals the
size of:dogs, raccoons, and skunks from
going through or.under it. We also
proposed to require that fences less than

6 feet high must'be approved by ‘the
Administrator. Several commenters
stated that the expense of constructing a
fence adequate ito meet the proposed
regulations would be cost-prohibitive.
While we are sensitive to the costs
involved in complying with the
regulations, we are obligated under the
Act to require that the dogs are confined
with adequate protection for humane
care. A perimeter fence is necessary to
confine dogs that escape from their
tethers.and to restrict the-entrance of
potential predators.

One commenter stated that a 4-foot
perimeter fence would be just as
effective in preventing the entrance of
animals as a 8-foot fence. Based on the
need to contain and/or-exclude dogs
and otheranimals from the primary
enclosure, we:consider 8 feet to be the
minimumnecessary fence height in most
cases. However, the regulations as
proposed allow for varying situations
and needs by providing for approval by
the Administrator of fences less than 6
feet high.

As we notedin the “Supplementary
Information" of this rule under the
heading “'EFFECTIVE DATES,” many
commenters pointed out that certain of
the-new standards would require
affected facilities to make extensive
structural changes. The addition of the
requiremant for a perimeter fence in
§ 3.8(c)(2) as proposed (designated as
§ 3.8(c){2)(ii) in this rule) is one such
change in the standards, Therefore, in
§ 3:6(c)(2)(ii) of this rule, we are
previding that Tacilities must comply
with the provisions regarding such
perimeter-fences on and after February
15, 1994,

Compatibility

The:proposal provided that all dogs
housed in the same primary enclosure
would have to be compatible. We
preposed to retain the provision in
existing § 8:4(b)(2) limiting to 12 the
numberof nonconditioned adult dogs
permitted tobe housed in the same
primary enclosure, andto set it forthin
propoesed § 3:6(c)(3). Additionally, that
proposed paragraph contained the
following provisions: bitchesin heat
must not be housed in the same primary
enclosure with sexually mature males,
except for breeding; bitches with litters
must not be housed inthe same primary
enclosure with other adult dogs; except
when maintained in a breeding coleny;
puppies under 4 months of age must not
be housed in the same primary
enclosure with.adult dogs, other than
the dam; and dogs with a vicious or
aggressive disposition must be housed
separately.

One conmmenter specifically supported
the proposed provisions as written.
Anothercommenter:stated that up to 12
conditioned, as well as nonconditioned,
dogs should be allowed in the same
enclosure if they are compatible.
Although the proposed regulations limit
the number of nonconditioned dogs in
an enclosure, there is no limit on the
number of conditioned dogs per
enclosure. One commenter stated that
the regulations should limit to four the
number.of dogs per enclosure, whether
the animals are conditioned or
noncenditioned. We do not agree that
such a change is necessary. Since 1967,
the regulations have allowed for 12
nonconditioned degs to be housed
together. During that time, there have
been few reported problems stemming
from the number of dogs housed
together. Whatever the number of dogs
housed together, they must be
compatible.

One commenter stated that because
bitches in whelp require isolation, they
should be:able to be housed without
seeing, hearing, or touching other
animals, We do not believe that the
commenter’s recommendation warrants
a-change in the regulations. There is
nothing:in the regulations to preclude
the housing described, as long asthe
dogis provided adequate space, care,
and attention.

One commenter requested that the
regulations clarify what is meant by
"vicious oraggressive" behavior. We
considerthese termsto be self-
explanatory, requiring no additional
definition in the regulations.

We are making one change in
§ 3.6(c)(3) as proposed. Consistent with
changes we are making elsewhere in
subpart A in response 1o comments, we
are providing that puppies under 4
months of age may be housed in the
same primary enclosure with their foster
dam.

Dogs in Mobile or Traveling Shews or
Acts

We proposed to provide, in’§ 3.6(c)(4).
that dogs in mebile or traveling shows
or acts may be kept, while the show or
act is being transported from one
temporary location to another, in
transport containers that comply with
all requirements of proposed '§ 8.14-of
subpart A, other than themarking
requirements in § 8.14(a)(8). We
proposed that when the show or act is
not traveling, the dogs would have to be
placed in-primary enclosures that meet
the minimum requirements of § 3:6. The
only commenter who addressed these
provisions supported them as written,
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and we are making no changes in this
final rule.

Innovative Primary Enclosures for Dogs
and Cats

We encourage the design and
development of primary enclosures that
promote the well-being of dogs and cats
by providing them with sufficient space
and the opportunity for movement and
exercise. Accordingly, we provided in
§ 3.6(d) of the proposal that innovative
primary enclosures not precisely
meeting the floor area and height
requirements provided for dogs and
cats, but that do provide the dogs and
cats with a sufficient volume of space
and the opportunity to express species-
typical behavior, could be used at
research facilitics when approved by the
Committee, and by dealers and
exhibitors when approved by the
Administrator.

Many commenters specifically
supported the proposed provisions
regarding innovative enclosures as
written. Very many more commenters
objected to what they termed a
“loophole” that would permit smaller
primary enclosures than those otherwise
required by the regulations. We consider
adequate space to be one of the primary
factors in the humane treatment of
animals regulated under the Act. The
specific space requirements we set forth
in our proposal were based on the best
current information available to us,
including our experience enforcing the
regulations. However, we believe it
would be unrealistic to conclude that
the design standards currently in
general use cannot be improved upon,
based on continuing research in
engineering and animal behavior,
Establishing a mechanism for approval
of innovative enclosures will likely
foster such research, It is also important
to note that innovative enclosures will
not qualify for approval unless they
provide the animals with a sufficient
volume of space and the opportunity to
express species-typical behavior, and
that such enclosures and the behavior of
the housed dogs and cats will be subject
to APHIS observation and inspection.

A small number of commenters stated
that the attending veterinarian at
research facilities, and not the
Committee, should be responsible for
approval of innovative primary
enclosures. We do not agree. The
authority to grant exceptions to the
general standards has been delegated to
the attending veterinarian in certain
cases in these regulations, for situations
involving the health and well-being of
the animals. Authority to approve
innovative primary enclosures should be
retained in the Committee.

Several commenters stated that the
approval of innovative primary
enclosures at research facilities should
be the responsibility of the
Administrator, not the Committee. We
disagree. The Committee at research
facilities is comprised of individuals
who represent both professional and
community interests. We consider such
a body the appropriate one for deciding
on the approval of innovative
enclosures. Again, it is important to note
that any enclosures that do receive
approval at research facilities will be
subject to APHIS inspection.

A small number of commenters stated
that the regulations should include the
criteria to be used in evaluating
innovative primary enclosures. Such
criteria already exist in the regulations
as proposed, and we are therefore
making no changes based on these
comments.

Reformatting

We are making several
nonsubstantive formatting changes to
subpart A to set forth its sections in a
more logical order. We are redesignating
§ 3.7 as proposed as § 3.12, and are
redesignating proposed §§ 3.8, 3.9, 3.10,
3.11, and 3.12 as §§ 3.7, 3.8, 3.9, 3.10, and
3.11, respectively.

Exercise and Socialization for Dogs—
Section 3.7 (Redesignated as Section 3.8
in this Final Rule)

In accordance with the 1985
amendments to the Act, in developing
our proposed rule, we set forth
standards for the exercise and
socialization of dogs, and proposed a
new § 3.7, titled “Exercise and
socialization for dogs" (redesignated in
this final rule as § 3.8). We proposed
that in cases where a facility chooses
not to house all dogs in groups, or where
certain dogs are housed individually for
research reasons, the facility would be
responsible under the provisions of this
revised proposal for developing a
program of alternatives to group housing
to provide the dogs adequate
opportunity for exercise, as discussed
below.

We set forth provisions for group
housing in proposed § 3.7(b), and
proposed to allow dogs over 12 weeks of
age to be maintained in compatible
groups unless (1) Housing in compatible
groups is not in accordance with a
Committee-approved research proposal
at a research facility; (2) in the opinion
of the attending veterinarian, such
housing would adversely affect the -
health or well-being of the dog(s); or, (3)
a dog exhibits aggressive or vicious
behavior.

A very large number of commenters
supported the concept of requiring the
exercise of dogs. A smaller number of
commenters took an opposing view, and
recommended that all provisions for
exercise of dogs be removed from the
proposed regulations. Some commenters
opposed the proposed exercise
requirements because they considered
them cest prohibitive. The responsibility
for establishing standards for the
exercise of dogs is one that we are
charged with by Congress, and is one
that we must meet. In doing so, we take
seriously our obligation to promote the
well-being of the animals protected by
the regulations. !

A number of commenters expressed
reservations concerning the group
housing of dogs, stating that the
behavior of dogs in packs is
unpredictable and dangerous. As we
discussed in cur proposal, while we
agree that such dangerous behavior is
frequently observed in animals that
roam at large, we do not believe it is a
significant preblem with dogs that are in
captivity and subject to human care and
control. In cases where individual dogs
exhibit aggressive or vicious behavior,
the proposed regulations would provide
for solitary housing of such animals.

Many commenters stated that they
were in favor of socialization for
animals. A number of other commenters
stated that references to socialization
should be removed from the proposed
regulations, because requirements for
socialization were not included in the
1985 amendments to the Act. While we
consider socialization in many cases to
be an integral part of the provision of
adequate exercise, the commenters are
correct in stating that the Act does not
include requirements for socialization.
We are therefore removing references to
socialization from § 3.7 as proposed
(redesignated in this final rule as § 3.8),
and are removing references to social
grouping from § 3.12 as proposed
(redesignated in this final rule as § 3.7).

We proposed in § 3.7(c)(4) that written
standard procedures for provision of the
opportunity for exercise must be
prepared by each dealer, exhibitor, or
research facility at which dogs are
housed, held, or maintained. We
proposed that this set of procedures
would have to be made available to
APHIS, and, in the case of research
facilities, to officials of any pertinent
funding Federal agency.

We proposed in § 3.7(a) that dogs over
12 weeks of age, except bitches with
litters, housed, held, or maintained in a
regulated facility must be provided the
opportunity for exercise regularly if they
are kept individually in cages, pens, or
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runs that provide less than two times the
required floor space for thatdog, as
indicated in proposed § 3.6(c)(1). We
propesed.additionally that if only.one
dog is housed, held, or maintained ata
facility, the single dog must receive
positive physical contact with humans
at least-daily.

In propoesed § 3.7(b), we provided that
dogs ever 12 weeks of age would not
require additional opportunity for
exercise regularly if they were housed,
held, or maintained in groups in cages,
pens, or runs providing at least 100
percent of the required space for each
dog if maintained separately.

‘Many commentars.expressed
opposition to primaryenclosures for
exercise larger than those otherwise
required for dogs. They stated that
increased .enclosure sizes will not
increase activity. We disagree that
increasing enclosure size is not.a means
of providing dogs with the opportunity
for exercise. However, under the
regulations as proposed, facilities are
not restricted to increasing cage size to
provide for exercise. For example, group
housing of dogs is an effective
alternative to increasing cage size for
individual dogs, as'is removal of the dog
from its primary enclosure for
alternative forms of exercise.

A small number of commenters stated
that purpose-bred dogs are acclimated
to the existing enclesure sizes and
should be exempt from‘the propased
exercise requirements, A large number of
commenters stated that scientific
evidence does not-support that dogs
housed in less 'than two times their
minimum-space need additional exercise
opportunities. Many of these
commenters stated ‘that the dogs’
exercise needs are being met with
existing housing. We disagree. Not all
dogs are maintained in an environment
that permits exercise and Congress
concluded that the existing minimum
space standards for dogs were naotiin
themselves sufficient to allow for
adequate opportunity for-exercise.

Several commenters opposed the
requirement for positive physical
contactfor dogs'housed alonein a
facility, eitheriin general or in.cases
where the dog is not socialized to
humans. A small number of commenters
stated that-daily interaction with
humans should be required for all dogs.
One commenter recommended that
positive ,physical contact must total at
least-60:minutes daily, and he provided
to dogs-isolated at:a facility, as well as
to the:sole animal at-a facility. The
commentersupplied nodata to:suppart
the recommendation for 60 minutes of
positive physical contact, and we seemo
need for.contaatiof that duration. While

we do not consider it necessary for all
dogs to have daily interaction with
humeans in all cases, upon review of the
comments, we agree that there is little
practical difference between an:animal
that is the sole dog at.a facility and dogs
that.are isolated from other-dogs at a
facility. We are therefore providing in

§ 8.8(c)(2) of this final rule that when
dogs are housed at a facility without
sensory.contact with other dogs, they
must be provided with positive physical
contact with humans at least daily.

One commenter expressed concern
that the term “positive physical contact”
is so vague that cagewashing and
feeding will be 80 termed. We do not
share the commenter’s concern. The
definition of “'positive physical contact"
in Part l.of the regulations clearly states
the meaning of the term.

A number of commenters
recommended that the regulations
clarify that Tacility standards for
exercise be made available to APHIS
“upon request.” ‘We agree that such an
amendment would clarify the intent of
our proposal and are therefore adding
the words “‘upon request” in this final
rule. Also, to further clarify the intent of
our proposal, we are making certain
changes regarding the requirement for a
plan for the exercise of dogs. We are
specifying in this final rule that such a
plan must be appropriate and must be
appraved by the attending veterinarian.
Additionally, we are making a
formatting change to move from
§8.7(c)(4) of the preposal (redesignated
as § 3.8(c)(4) in this final rule) the
requirement that written procedures for
exercise be developed, and are moving
that provision to the introductery text of
$§ 3.8 (redesignated in this final rule from
§ 3.7 of the proposal).

Methods of Exercise for Dogs—S8ection
3.7(c) (Redesignated in this Final Rule
as Section 3.8[c))

We proposed in § 3.7(c}{1) of the
proposél that exact methods and
periods of providing ‘the opportunity for
exercise be determined by the attending
veterinarian, with, at research facilities,
consultation with and review by the
Committee. We proposed o provide in
§ 3.7(c)(2) that 'the opportunity for
exercise may be provided in a number
of ways, such as: (1) Group housing in
cages, pens, orruns that provide at least
100:percent of the space required for
each dog underthe minimum floor space
requirements set forth in proposed
§ 3.6(c)(1); (2) maintaining individually
housed dogsin:cages, pens, or runs that
provide :atleast:twice the:minimum floor
spacereguired by proposed § 3:6(c)(1);
(3) providing access to:a run.or open
area; (4) providing-positive physical

contact with humans through play,
grooming, ;petting, or walking on a leash;
or (5) other similar activities.

A number of commenters supparted
allowing for the professional judgment
of the attending veterinarian in
developing plans for the exercise of
dogs. A very large number of other
commenters stated that the regulations
should require daily release of dogs
from their enclosures for.a specified
period of time, from % hour to 1l hour.
One commenter stated that the
regulations should reguire that dogs be
exercised at least twice daily. Another
recommended that exercise be required
at least one:day out-of-each-weekend or
holiday. Several commenters expressed
the opinion that dogs cannot be
adequately exercised in less than four
times the floor space otherwise required
for housing. Several commenters stated
that facilities that do not utilize APHIS-
recommended methods of exercise
should be required to-submit their
proposed exercise plan to the
Administrater for prier-approval. One
commenter-expressed concern that if
APHIS does not specify-exact methods
and duration of exercise, the plans for
exercise developed by the facilities may
allow absurdly low levels of exercise.
We do not agree that requiring a
specified period or frequency for
exercise would be appropriate in all
cases. Bucha requirement would not
take into account variation among the
types of ‘dogs and the use for which they
are being held, and would be too
restrictive to be applied generally to
diverse facilities. The regulations as
proposed, calling for a plan for meeting
the exercise needs - of dogs at each
facility, will allow each facility to meet
the requirements of the regulations in
the manner most appropriate tothe
facility and to the animals housed there.

In order to clarify our intent with
regard to-exercise, we are making
several changes to § 3.7(c) as proposed
(redesignated as § 3.8(c) in this final
rule). We are-clarifying that “exact
methods and periods of providing the
opportunity for-exercise,” as proposed,
more specifically means “the frequency,
method, and duration of the opportunity
for exercise." Additionally, we are
clarifying § 8:8fc)(1) in this final rule to
make clear that review by the
Committee at research Tacilities of the
methods-and periods of providing
exercise involves approval by the
Committee. With regard to examples we
provided of methods of exercise, we are
clarifying that providing access to a run
or open-area is appropriate if done “at
the frequency and duration prescribed
by the attending veterinarian." Finally,
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we are removing “providing positive
physical contact with humans that
encourages exercise” from the listing of
examples of methods of providing
exercise. In order to place greater
emphasis on the benefits of positive
physical contact with humans, we are
providing in § 3.8(c)(2) of this final rule
that dealers, exhibitors, and research
facilities should, in developing their
plan, consider providing positive
physical contact with humans that
encourages exercise through play,
walking on a leash, or similar activities.

A number of commenters expressed
the opinion that not requiring group-
housed dogs to be released for exercise
is contrary to Congressional intent. One
commenter recommended a return to the
specific run size dimensions set forth in
our original proposal. We disagree that
Congressional intent was to require
specific methods of exercise for dogs,
such as release from their primary
enclosures. As amended, the Act
requires that the regulations include
minimum requirements for the exercise
of dogs. Based on the research available
to us, and on our own experience
enforcing the regulations, it is evident
that one of the most effective means of
promoting exercise in dogs is to house
the dogs in groups. ;

A small number of commenters
expressed reservations regarding group
housing of dogs, stating either that such
housing can lead to fighting when the
groups are unstable, that group housing
might conflict with other agencies'
standards for testing protocols, or that
group housing can pose a hazard to
handlers. One commenter recommended
that exemptions to group housing should
be made on a case-by-case basis. As
proposed, group housing is not required.
It is merely included as one method of
complying with the regulations
regarding the exercise of dogs. We are
therefore making no changes based on
the comments.

Several commenters stated that group-
housed dogs that each have 100 percent
of their minimum space requirement will
not have sufficient room for exercise.
We do not agree. Based on the evidence
available to us, such an amount of space
will provide adequate room for group-
housed dogs to interact and play.

Several commenters stated that even
dogs housed in enclosures with twice
the minimum space required should be
released for exercise. We disagree. We
are confident that by allowing for
additional space for dogs housed
individually, and by encouraging group
housing, the proposed regulations
regarding doubling the minimum space
will promote adequate exercise for dogs.

A small number of commenters stated
that dogs housed in enclosures totalling
150 percent of their minimum space
should not have to be released for
exercise. We do not agree that the
amount of space recommended by the
commenter will be sufficient for dogs
lacking other opportunities for exercise
and are making no changes based on the
comment,

One commenter stated that the
provision that twice a dog's minimum
space offers adequate room for exercise
is a rigid engineering standard that
should be deleted. Although we agree
that the provision in question is an
easily measurable one, it is only one
option among many that a facility may
choose to ensure proper exercise for
dogs. As such, we do not agree that it is
unnecessarily rigid.

One commenter recommended that
dogs housed individually in acceptable
pens, runs, or cages be considered as
meeting the exercise requirements if
they can make visual contact with one
or more other dogs. We agree with the
commenter in cases where the
individually housed dog's enclosure
provides at least twice its minimum
space requirement. If the enclosure falls
short of that size, however, we continue
to believe that the dog must be provided
other means of exercise. While we
encourage visual contact among the
dogs in a facility, we do not consider
such contact a substitute for the contact
provided by group housing, For the same
reason, we do not agree with the
commenter who recommended that
individually housed dogs in runs should
not be required to have twice the
minimum space requirements if they can
“muzzletouch” each other.

One commenter recommended that it
be required that bitches with litters be
provided an additional opportunity for
exercise if they are housed in primary
enclosures providing less than four
times the minimum space required for
the bitch. We are making no changes
based on this comment. We consider the
“twice-the-minimum" requirements
proposed, in tandem with the additional
minimum space required for bitches
with litters, to be adequate to ensure
that bitches with litters are provided
adequate space for exercise.

A small number of commenters stated
that the regulations should provide no
variances from the exercise
requirements. The only exemptions from
exercise will be provided in cases where
an approved protocol at a research
facility calls for such an exemption, and
in cases where it would be injurious to
the dog's health to exercise, as
determined by the attending

veterinarian. The first type of exemption
is in accordance with our statutory
obligation not to interfere with approved
research, The second is necessary for
the well-being of the animal.

A number of commenters stated that
records of release for exercise should be
maintained for review by APHIS
inspectors. A small number of other
commenters stated that records of dog
exercise should be made available to
the Committee, the Department, and the
general public. We do not agree that it is
necessary for the facility to keep records
of exercise to ensure compliance with
the regulations. The facility’s plan will
be available to APHIS and; in the case
of research facilities, to officials of any
pertinent funding Federal agency. We
are confident that the requirement for
this written plan, together with
inspections by APHIS personnel, will
ensure that the dogs at each facility
receive sufficient exercise.

Several commenters stated that social
interaction for dogs cannot substitute for
physical exercise, regardless of the cage
size, While we disagree with the
commenters’ assertion that social
interaction cannot adequately stimulate
exercise, we do agree upon review of
the comment that certain of the methods
suggested in the proposal for providing
exercise would not be adequate. We are
therefore amending § 3.7(c)(2)(iv) as
proposed (redesignated as § 3.8(c)(2)(iv)
in this final rule) to delete grooming and
petting as forms of positive physical
contact with humans that may provide
the opportunity for exercise.
Additionally, we are adding language,
both in § 3.8(c)(2)(iv) and § 3.8(a) to
clarify that positive physical contact
with humans must be of the sort that
encourages exercise.

A small number of commenters urged
that the Department carefully scrutinize
the records pertaining to exercise, and
develop a system of outside, impartial
observation to ensure that facilities
actually use exercise enclosures, A
system of impartial observation already
exists with regard to enforcement of the
regulations. Only Department personnel
are authorized by law to conduct
inspections.

A small number of commenters stated
that exercise provisions in the
regulations should not apply to dogs
held for less than 1 week. We believe
that the exercise needs of a dog do not
necessarily depend on how long it is
held in a facility, and that such an
across-the-board exemption for dogs
held less than | week would be
inappropriate. ’

A number of commenters addressed
the fact that we supplied a number of
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examples of ways adequate exercise
might be provided. A large number of
commenters recommended that the
examples be deleted, because the actual
methods of exercise will be determined
based on professional judgment at each
facility. We see no advantage in deleting
the examples provided. They in no way
limit the facility in developing an
exercise plan, and we consider them
helpful as recommendations of
satisfactory methods of providing
exercise.

A small number of commenters
asserted that development of plans and
standards for exercise should be solely
the responsibility of the Department. We
do not agree. Such across-the-board
requirements would not-allow sufficient
flexibility and latitude for varying
conditions, and would be unnecessarily
restrictive.

One commenter stated that the
regulations should stipulate that study
procedures may not be substituted for
exercise requirements. The requirement
as proposed was that dogs be provided
the opportunity for exercise. We do not
consider it reasonable to assume that no
study procedures will provide the dogs
involved with adequate exercise. We
therefore do not consider it appropriate
to make the change recommended by
the commenter. A small group of
commenters addressed a similar issue,
and stated that animals used in research
protocols involving forced exercise
should be exempt from required
exercise. Whether such animals should
be exempted from the exercise
standards will depend on the situation.
If the research protocol provides the
animals with adequate exercise, then
they will not need additional exercise.
Also, in cases where the research
protocol calls for specific limits on the
exercise provided, it would not be
required that the animals exceed those
limits. This is in accordance with
§ 2.28(k)(1) of part 2 of the regulations,
which provides that exceptions to the
standards in part 3 of the regulations
may be made when such exceptions are
specified and justified in the proposal to
conduct an activity and are approved by
the Committee.

Several commenters stated that it
would be sufficient to abide by the NIH
Guide for exercise of dogs. We disagree.
The Act specifically requires us to
establish regulations to promote
exercise for dogs. The NIH Guide is just
that, containing guidelines and not
regulations,

Although the proposal did not prohibit
exercise by such means as treadmills,
carousels, or swimming, it did specify
that such methods would not be
considered as meeting the exercise

requirements of the proposed
regulations. One commenter specifically
supported the inclusion of such
examples. A number of commenters
stated that the examples provided were
unjustified. We disagree. Congressional
intent with regard to the Act was to give
dogs an opportunity for exercise, not to
force them to exercise.

One commenter stated that the
exercise standards for dogs should be
the same as the standards for the
psychological well-being of nonhuman
primates. We do not agree. The
differences in species behavior and
needs, and the distinct statutory
requirements for dogs and nonhuman
primates, make parallel provisions
inappropriate.

Exemptions from Exercise—Section
3.7(d) (Redesignated as Section 3.8(d) in
this Final Rule)

We proposed in § 3.7(d)(1) that if, in
the opinion of the attending
veterinarian, it is inappropriate for
certain dogs to exercise because of their
health, condition, or well-being, the
dealer, exhibitor, or research facility
may be exempted from meeting the
exercise requirements for those dogs. As
proposed, such an exemption would
have to be documented by the attending
veterinarian and, unless the basis for the
exemption were a permanent condition,
the exemption would have to be
reviewed at least every 30 days by the
attending veterinarian.

We proposed additionally that
research facilities may be exempted
from the exercise requirements for dogs
if the principal investigator determines
for scientific reasons set forth in the
research proposal that it is
inappropriate for certain dogs to
exercise. As proposed, such an
exemption would have to be
documented in the Committee-approved
proposal and would have to be reviewed
at appropriate intervals as determined
by the Committee, but not less than
annually.

As proposed, records of any
exemptions would have to be
maintained and be made available to
USDA officials or any pertinent funding
Federal agency upon request.

A number of commenters supported
the provisions as proposed. A number of
commenters stated that research
facilities should be permitted to make
exemptions for certain study situations
without documentation being
required. Such an allowance would be
contrary to the Act and we are making
no changes based on these comments,

Many commenters recommended that
rather than require review by the
attending veterinarian every 30 days, it

should be required that exemptions to
exercise be approved in the standard
procedures for exercise. A number of
other commenters stated that the
exemptions should have to be reviewed
only "“as needed.” One commenter
recommended that it be required that
review of exemptions be carried out on
a daily basis, to ensure continuity and
assist inspectors. We are making no
changes based on these comments. In
most cases,exemptions from exercise
will be of a temporary nature. Allowing
the exemptions to continue for long
periods of time without review would
not comply with the intent of the Act.
However, we do expect conditions
warranting exemptions to continue for
more than a day at a time, and consider
daily review unnecessary.

One commenter stated that it should
be required that documentation for
exemptions be “accessible,” not made
available for review. We do not
consider there to be any substantive
difference between making records
accessible and making them available,
and we are making no changes based on -
this comment.

A large number of commenters stated
that the recording of an exemption for
exercise is not necessary, because an
inspector can verify compliance
visually, We do not agree. Without
written documentation of exemptions, it
will be virtually impossible for
inspectors to conduct an adequate
evaluation of whether dogs are being
exercised in accordance with the
regulations.

One commenter stated that the
regulations should require that
exemptions be documented in the
animals' medical records, rather than in
separate records. We are making no
changes based on this comment. The
regulations do not require that medical
records be kept for each animal; nor do
they prohibit exemptions from exercise
from being recorded on such records. In
any case, the record of any exemptions
would have to be made available to the
Department.

Feeding—Section 3.8 (Redesignated as
§ 3.9 in this Final Rule)

In proposed § 3.8(a), concerning
feeding requirements for dogs and cats,
we proposed to make minor changes to
the feeding requirements in existing
§ 3.5(a). In addition to the existing
provisions, we proposed to require that
food given to a dog or cat be appropriate
for the animal's age.

We proposed to make minor additions
in § 3.8(b) to clarify that food
receptacles must be used for dogs and
cats, and must be located so as to
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minimize contamination by pests as well
as by excreta, and so as to be protected
from rain or snow. Under the proposal,
feeding pans would either have to be
made of a durable material that can be
easily cleaned and sanitized, or be
disposable and discarded after each use.
We proposed to require that food
containers that are not discarded be
cleaned daily and be sanitized before
being used te feed a different dog or cat
or social grouping of dogs or cats, and,
as required by the exisling regulations,
be sanitized at least once every two
weeks. We proposed to require that both
nondispesable food receptacles and
self-feeders be kept clean, and be
sanitized in accordance with § 3.10(b) of
the proposal, which would require that
they be sanitized at least once every
two weeks, as often as necessary to
keep them clean and free from
contamination, and before being used to
feed another dog or cat or social
grouping of dogs or cats. We proposed
that in cases where groups of dogs or
cats are housed together, it would not be
necessary to sanitize the receptacle
between each feeding by a different dog
or cat, but rather between use by
different social groups.

A number of commenters specifically
supported the provisions of proposed
§ 3.8 as written. Several commenters
stated that it would be impessible to
ensure that all animals will have access
to food in group housing situations. We
believe that whatever practical
problems might have to be met to
provide each dog and cat access to food
each day, they cannot justify ignoring
the feeding needs of the animals housed
in a facility, and we are making no
changes based on these comments,
Several commenters recommended that
multiple feeding sites be provided for
animals housed in groups, We believe
that the provisions as proposed are
adequate with regard to this concern. if
certain dogs or cats are not eating
because of lack of access to a feeding
site, then multiple feeding sites could be
one solution. Whatever the mechanism
for ensuring it, the end result must be
that each animal is fed daily.

One commenter stated that, in group
housing, there is no way to ensure that
food will remain uncontaminated. We
are making no changes to our proposal
based on these comments. While we
agree that the food might not always
remain clean after it is offered to the
dogs or cats, it is possible and necessary
to ensure that the food is in appropriate
condition at the time it is offered.

Several commenters stated that the
regulations should require that weaned
puppies and kittens up to the age of 18

weeks be fed solid food 3 times a day,
with feeding frequency reduced to twice
daily after 16 weeks of age, While we
encourage giving such dogs individual
attention wherever possible, we do not
believe that it is necessary to the health
and well-being of such animals to
require in each case that they be fed
more frequently than once a day. We
believe further that the needs of these
animals would be met by the
reguirement in the proposed regulation
that the diet provided be appropriate for
the animal's age and condition, and that
the food provided be of sufficient
quantity and nufritive value to maintain
the normal condition and weight of the
animal.

Several commenters stated that cats
should be fed more often than as
proposed, because domestic cats take a

. number of small meals throughout the

day. We consider once-a-day feeding, as
proposed, to be am appropriate minimum
for most situations. If specific animals
are suffering because of inadequate
feeding, the regulations require that they
must be fed with sufficient frequency ta
provide adeguate veterinary care.

One commenter recommended that
the regulations require that feeders be
cleaned daily and sanitized every 7 days
to help breek recurrent cyclical
infection. We believe that the
regulations we proposed already
address the commenter's concerns
regarding the prevention of infection,
and are making no changes based on the
comment. Under the proposed
regulations, feeders must be kept clean.
Sanitization must be carried out at least
every 2 weeks, or as often as necessary
to prevent an accumulation of dirt,
debris, food waste, excreta, and other
disease hazards,

Watering—Section 3.9 (Redesignated as
Section 3.10 in this Final Rule)

Existing § 3.6 contains provisions for
offering liquids to dogs and cats and for
the cleaning and disinfection of
watering receptacles. Under § 3.8 of the
proposed rule, we proposed to continue
to require that potable water be offered
at least twice daily, if it is not
cantinually available, and proposed to
add the requirement that water
receptacles be sanitized before being
used to water a different dog or cat or
social grouping of degs or cats.

A small number of commenters
specifically supported these provisions
as written. A number of commenters
recommended that potable water be

.available to dogs and cats at all times,

unless restricted by a veterinarian.
Others recommended more frequent
watering in hot weather. One
commenter stated that the requirement

for twice daily watering is
unenforceable, because inspectors will
not be present 24 hours a day to carry
out verification. Upon review of the
comments, we agree that provision
should be made for additional periods of
watering when necessary. However,
based on our experience enforcing the
regulations, we do not consider it
necessary to require in all cases that
water be provided at all times. We are
therefore providing in this final rule that
if potable water is not continually
available te the dogs and cats, it must
be offered as often as necessary to
ensure their health and well-being, but
not less than twice daily for at least 1
hour each time, unless restricted by the
attending veterinarian.

A small number of commenters stated
that it should be required that water
receptacles be cleaned and sanitized
mere often than as proposed, For the
reasons we discussed regarding food
receptacles under the preceding
heading, we are making no changes
based on these comments.

A small number of commenters
recommended that water receptacles be
of such construction so as not to cause
injury or discomfort to the dogs and
cats. Based on our experience enforcing
the regulations, we do not consider the
commenters' concerns to be a practical
problem requiring regulation, and we are
making no changes based on these
comments.

Cleaning of Primary Enclosures—
Section 3.10(a) (Redesignated as Section
3.11(aj in this Final Rule)

We proposed to revise and reword the
provisions in existing § 3.7, and to
include them in proposed § 3.10, to
clarify the intended requirements for
sanitation and other forms of hygiene.
We proposed to title the revised section
“Cleaning, sanitization, housekeeping,
and pest control.”

We proposed to require that excreta
and food waste must be removed from
primary enclosures daily, and from
under primary enclosures as often as
necessary to prevent an excessive
accumulation of feces and food waste,
to prevent soiling of the dogs and cats
contained in the primary enclosures, and
to reduce disease hazards, insects,
pests, and odors. We alse proposed that
the pans under primary enclosures with
grill-type floors, and the ground areas
under raised runs with wire or slatted
floors, must be cleaned as often as
necessary to prevent accumulation of
feces and food waste and to reduce
disease hazards, pests, insects, and
odors.
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We also proposed to require that
when using water to clean a primary
enclosure, whether by hosing, flushing,
or other method, a stream of water must
not be directed at a dog or cat.
Additionally, we proposed that when
steam is used to clean a primary
enclosure, dogs and cats must be
removed or adequately protected to
prevent them from being injured. We
also proposed to require that all
standing water must be removed from
the primary enclosure, and animals in
other primary enclosures must be
protected from being contaminated with

-water and other wastes during the

cleaning.

A small number of commenters
objected to the requirement for the daily
cleaning of primary enclosures, stating
that such frequency was not necessary
for the health of the animals, One
commenter recommended that grill-type
floors be exempt from daily cleaning of
wastes, and instead be required to be
cleaned as often as necessary. The only
area around the primary enclosure that
requires daily cleaning is the inside area
housing the animals. Areas under
primary enclosures must be cleaned out
only as necessary. The wording in the
proposal regarding the interior of
primary enclosures states that excreta
and food waste must be removed from
those areas daily. We consider this a
reasonable and necessary minimum.
Several commenters stated that it
should be required that excreta be
removed daily from beneath primary
enclosures. We are making no changes
based on these comments. The
frequency of cleaning recommended by
the commenters is not necessary to
prevent the soiling of the animals,
However, frequent removal of wastes is
necessary to control problems such as
odor and vermin. Several commenters
recommended that cleaning frequency
should be determined by the attending
veterinarian, and conform with the NIH
Guide. We cannot envision many
situations where daily cleaning of the
inside of a primary enclosure would not
be necessary, and therefore do not
consider it appropriate to allow for
departures from that frequency. The
provisicns as written do conform with
the NIH Guide. One commenter
recommended that in cases where
bedding is used, cleaning be required
only as often as necessary to prevent
excess accumulations of excreta and
feed waste. We do not agree that the use
of bedding lessens the need for
sanitation, and are making no changes
based on this comment.

A small number of commenters
objected to the daily cleaning of non-

contact surfaces. Such a requirement
was not included in the proposal.
Several other commenters stated that
standards for odor should be set as to be
measurable. Proposed § 3.10 contained
no requirements for odor control. We
consider this issue to be adequately
addressed under the ventilation
requirements for housing facilities,
discussed elsewhere in this
supplementary information, under the
heading "“Ventilation Requirements in
Housing Facilities—Sections 3.2(b),
3.3(b), and 3.5(b).”

Many commenters objected to the
proposed requirement that standing
water be removed from primary
enclosures. Some stated that when dogs
are housed with elevated areas, many
enjoy playing in water. Others suggested
that water be required to be removed
only “to the extent practical.”" The
requirement as proposed is not based
solely on the comfort of the animals
housed, but also on the need to minimize
the opportunity for contamination and
disease spread. We consider the
requirement for the removal of standing
water to be necessary as written, and to
convey its intent clearly.

A large number of commenters urged
that it be required that animals be
removed from a primary enclosure when
the enclosure is being cleaned by steam.
A smaller number of commenters stated
that it should be required that a dog or
cat not be involuntarily wetted during
the cleaning of an enclosure. We
recognize clearly the potential dangers
to animals that are not properly
protected when steam cleaning is taking
place. It was our intent in wording the
proposal as we did to make it clear that
animals must be removed from their
primary enclosures during steam
cleaning, unless they are otherwise
adequately protected. However, upon
review of the comments regarding this
provision, we consider it appropriate to
reword that provision to further clarify
our intent. Additionally, we consider it
appropriate to reword our requirement
regarding the wetting of animals during
cleaning, again to clarify our intent.
Therefore, in this final rule, we are
providing in § 3.11(a) (redesignated from
§ 3.10(a) in the proposal) that when
steam or water is used to clean the
primary enclosure, whether by hosing,
flushing, or other methods, dogs and
cats must be removed, unless the
enclosure is large enough to ensure the
animals would not be harmed, wetted,
or distressed in the process. In
prohibiting the wetting of animals, our
intent is to prohibit direct wetting of
animals during the cleaning process. We
do not consider it deleterious to the

animals, for example, to have their feet
wetted by water resulting from the
cleaning. As discussed, above, however,
standing water must be removed from
the primary enclosure,

Many commenters recommended that
we define the word “cleaning.” We
believe that the dictionary definition of
the word “cleaning” adequately conveys
our intent and we are making no change
to our proposal based on these
comments,

Sanitization of Primary Enclosures and
Food and Water Receptacles—Section
3.10(b) (Redesignated as Section 3.11(b)
in this Final Rule)

As proposed, the provisions of
proposed § 3.10(b) regarding sanitization
of primary enclosures and food and
water receptacles were basically the
same as those in § 3.7(b) of the existing
requirements. In § 3.10(b}(2) of our
proposal, we included wording to
indicate that used food and water
receptacles, as well as primary
enclosures, must be sanitized at least
once every two weeks, and before being
used to feed or water another dog or cat.

A small number of commenters
supported the provisions of proposed
§ 3.10(b) as written. Several commenters
stated that the regulations should
require sanitization of primary
enclosures for dogs and cats at least
every 7 days, rather than at least every 2
weeks as proposed. Based on our
enforcement of the existing regulations,
we believe that sanitization at least
every two weeks is sufficient to help
ensure the health and well-being of the
animals. As proposed, more frequent
sanitization is required as necessary.

One commenter recommended that it
be required that food receptacles be
cleaned daily. Although the proposed
regulations do not require daily cleaning
of food receptacles, § 3.8(b) as proposed
(redesignated in this final rule as
§ 3.9(b)) requires that food receptacles
be kept clean. Individual circumstances
will determine if compliance with that
requirement necessitates daily cleaning.

Proposed § 3.10(b)(3) contained
specific methods of sanitization that
would be considered adequate to meet
the sanitization requirements of the
proposed regulations, These methods
are the same as those in the existing
regulations, with the addition of a
provision to allow the use of detergent/
disinfectant products that accomplish
the same purpose as the detergent/
disinfectant procedures specified in the
existing regulations.

A small number of commenters
addressed § 3.10(b)(3)(ii) of the
proposal, which provided as an
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acceptable method of sanitization
washing with hot water (at least 180 °F
(82.2 *C]) and soap or detergent. Most of
the commenters recommended that the
provision be changed to specify water
temperatures from 140 °F-160 °F,
because, according to the commenters,
detergents are not effective at 180 °F,
The provision in question has been
included in the existing regulations for a
number of years, and we are not aware
of any problems due to the water
temperature required. One commenter
stated that water in the 160 *F-180 °F
range is capable of sanitizing, whether
or not soap or detergents are used. We
do not agree with the commenter's
assertion in all cases. Whether water
heated as recommended by the
commenter is effective in sanitization
depends on a number of variables,
including the water temperature, the
organisms involved, and the duration of
contact with the surface to be sanitized.
We therefore do not consider it
appropriate to make any changes based
on the comment.

Housekeeping for Premises—Section
3.10(c] (Redesignated as Section 3.11(c)
in this Final Rule)

In proposed § 3.10{c), we revised and
reworded § 3.7(c) of the existing
regulations regarding housekeeping to
clarify that paragraph's intent. The
existing regulations require that
premises be kept free of trash
accumulations and be kept clean enough
and in good enough repair to protect the
animals and facilitate the husbandry
practices required by subpart A of the
regulations. We proposed to retain the
existing requirements, but also to add
language to clarify that one of the aims
of the housekeeping provisions is to
keep premises rodent-free. Additionally,
we proposed to specify the following as
good housekeeping practices: Premises
would have to be kept free of
accumulations of trash, junk, waste
products, and discarded matter; weeds,
grasses, and bushes would have to be
controlled so as to facilitate cleaning
and pest control, and to protect the
dogs' and cats' health and well-being.
The only commenters addressing these
provisions supported them, and we are
making no changes in this final rule.

Pest Control—Section 3.10(d)}
(Redesignated as Section 3.11(d) in this
Final Rule)

The provisions of proposed § 3.10(d)
regarding pest control are basically the
same as those in § 3.7(d] of the existing
requirements. We proposed some minor
revisions to simplify the language used.
We also proposed to clarify that a pest
control program is necessary to promote

the health and well-being of the dogs
and cats at a facility and to reduce
contamination by pests in animal areas.

Several commenters requested that
the regulations include further
clarification of the provisions regarding
a pest control program. We consider the
goal to be met regarding pest control to
be clearly stated in the proposal.
Because of the wide diversity in facility
structures, location, pest problems, and
methods of prevention and eradication,
we do not consider it advantageous or
reasonable to prescribe specific
procedures for pest control.

Several commenters stated that the
regulations should contain requirements
to ensure that pesticides are applied in
accordance with applicable Federal,
State, and local laws. Persons using
pesticides are required to comply with
applicable Federal, State, and local laws
by the terms of those laws. While we
agree that users should be careful in the
use of pesticides, we are making no
changes based on these comments.

Employees—Section 3.11 (Redesignated
as Section 3.12 in this Final Rule)

Existing § 3.8 requires that there be a
sufficient number of employees to
maintain the prescribed level of
husbandry practices required by
Subpart A, and that husbandry practices
be under the supervision of an
individual with a background in animal
husbandry or care. We proposed minor
revisions to this section in proposed
§ 3.11 to make clear that this
requirement is imposed upon every
person subject ta the regulations and
that the burden of verifying and
ensuring that the supervisor and other
employees are appropriately qualified is
on the employer subject ta the
regulations. We did not propose to
prescribe a specific number of
employees for each facility, because the
number of employees needed will vary
according to the size and configuration
of the facility, and according to the
number and types of animals housed
there. Under the proposal, a facility
would have ta have enough employees
to carry out proper feeding, cleaning,
observation, and other generally
accepted professional and husbandry
practices.

A number of commenters supported
proposed § 3.11 as written. Many other
commenters objected to the proposed
provisions, and stated that adequate
staffing levels should be determined by
the facilities or the attending
veterinarian. Several commenters stated
that government personnel are not
qualified to tell facilities that they do
not have enough employees. The
requirement as proposed was that there

be sufficient employees to carry out the
level of husbandry and care required by
the regulations, and is clearly within the
Department’s authority under the Act.
We disagree that the Department cannot
make a valid determination of whether
adequate staffing exists. As we
discussed in our propesal, such a
determination can be made based on an
evaluation of common practices
regarding facilities of a particular size or
nature, and on observation of whether
the regulations are being complied with.
A small number of commenters
recommended that § 3.11 as proposed be
reworded to state that the employer is
responsible only for the training of
employees, and not for their
performance. Such a change would not
convey our intent, which is to ensure
compliance with the regulations by
holding the facility responsible for both
the training and the performance of its
employees. One commenter stated that
the regulations should require that all
employees possess a minimal level of
knowledge, background, and experience
in animal husbandry and dog/cat care.
We are meking no changes based on
this comment. We consider the fact that
the employee supervisor must meet the
qualifications described, together with
the fact that the employer must be
certain that other employees can
perform ta the preseribed standards, to
be adequate in assuring the competence
of the employees. Several commenters
stated that standards for employee
evaluation should be clarified in the
regulations. We consider employee
evaluation to be most appropriately left
to the facility itself, and are making no
changes based on these comments.

Social Grouping—Section 3.12
(Redesignated as Section 3.7 in this
Final Rule)

We proposed to revise slightly
existing § 3.9 regarding social grouping
of dogs and cats in order to reduce the
stress suffered by certain dogs and cats.
Under proposed § 3.12(d), dogs and cats
could be maintained together in the
same primary enclosure, or be
maintained in the same primary
enclosure with other species of animals,
if they are compatible. Under the
proposal, if dogs and cats are not
compatible with each other or with
other animals, keeping them in the same
primary enclosure would continue to be
prohibited.

We also proposed in § 3.12(c) that
puppies or kittens 4 months of age or
less may not be housed in the same
primary enclosure with adult dogs or
cats, other than their dams, except when
permanently maintained in breeding
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colonies. Additionally, we proposed that
dogs and cats that have or are suspected
of having a contagious discase must be
isolated from healthy animals in the
colony, as directed by the attending
veterinarian. We also proposed to
provide that when an entire group or
room of dogs and cats is known to have
or believed to be exposed to an
infectious agent, the group may be kept
intact during the process of diagnosis,
treatment, and control.

Several commenters supported
proposed § 3.12 as written. Section
3.12(d) of the proposal provides that
dogs or cats may not be housed in the
same primary enclosure with any other
species of animal, unless they are
compatible. Several commenters
opposed thie housing of multiple species
within the same primary enclosure. We
are making no changes based on these
comments. As we stated in our propesal,
in some cases it would cause more
stress to the animals to separate
differing species than te keep them
together. Such multiple-species housing
would be permitted only if the animals
are not compatible.

Several commenters opposed the use
of group housing, stating that aggressive
pack behavior in dogs can cause injury
in animais. One commenter stated that
socialization will be extremely stressful
for dogs and cats, and that stressed
individuals will be identified only by
trial and error. As we stated in our
proposal, although injurious pack
behavior is frequently cbserved in
animals that roam at large, it is not a
significant problem in animals cared for
by humans, Additionally, it should be
noted that proposed § 3.12 does not
require group housing of animals, It
merely sets forth standards for those
situations where a facility chooses to
house its animals in groups.

A number of commenters stated that
in cases where foster dams are used,
puppies and kittens should be allowed
to stay with those animals, just as if
with their natural dam. We agree, and
are adding such a provision to this final
rule, both in § 3.7 (redesignated from
§ 3.12 in the proposal), and in §% 3.6 (b)
and (c).

A small number of commenters stated
the provisions in proposed § 3.12 were
duplicative of the provisions in §§ 3.6
(b)(2) and (c)(3), and were therefore
unnecessary. We do not agree. The
compatability requirements in proposed
§ 312 include situations where dogs and
cats are housed together. The provisions
in § 3.6 do not.

For the reasons discussed in this
supplementary infermation under the
heading “Exercise and Socialization for
Dogs—§ 3.7 (Redesignated as § 3.8in

this Final Rule),” we are changing the
heading of proposed § 3.12 (redesignated
as § 3.7 in this final rule) from "Social
Grouping™ to “Compatible Grouping.”

Transportation Standards

Consignments to Carriers and
Intermediate Handlers—Section 3.13

We proposed to expand the existing
obligations imposed upon carriers and
intermediate handlers (defined in Part 1
of the regulations) to ensure the well-
being of dogs and cats during transport
in commerce. Certain prerequisites must
be satisfied before carriers and
intermediate handlers may accept dogs
and cats for transport in commerce,
Additionally, the carriers and
intermediate handlers have certain
duties to fulfill after the shipment has
reached its destination. Various
obligations are presently contained in
existing §§ 3.11 and 3.14. We proposed
to consolidate them in one section,
proposed § 3.13, and to add some
additional ones necessary for the dogs’
and cats' welfare.

We proposed to remove from the
regulations the requirement that
certifications accompanying shipments
of dogs and cats include an “assigned
accreditation number” (as provided in
existing § 3.11{c)(4)), because a program
under which accreditation numbers are
assigned has not been implemented.

One commenter requested that the
regulations be clarified as to the
distinction between the transport of
animals and the transport of animals “in
commerce.”" We do not consider such
definitions necessary. Under the
regulations, the transportation of any
covered animal by any regulated entity
is “in commerce,” whether in intrastate,
interstate, or foreign commerce.

Among the existing regulations :
retained in proposed § 3.13(a) was the
provision that carriers and intermediate
handlers must not accept a dog or cat
for transport in commerce more than 4
hours before the scheduled departure
time of the primary conveyance. As
proposed, this time period could be
extended by up to 2 hours if arranged
between the consignor and the carrier or
intermediate handler. Several
commenters called for a shortening of
this time period, dewn to a maximum of
2 hours. We are making no changes
based on these comments. It would be
impracticable for carriers to arrange for
and handle the transport of animals
within the shortened time span. A small
number of other commenters
recommended that the period for
acceptance before departure be changed
to 6 hours in all cases, since the 4-hour
maximum may be changed without

extenuating circumstances. Based on
our experience enforcing the regulations,
we consider the 4-hour period tobe a
suitable maximum in most cases. By
requiring prior agreement between two
parties for extension of this period, we
have found that the time will be
extended only as needed in extenuating
circumstances.

In proposed § 3.13(b), we provided
that carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce unless they are
provided with the name, address, and
telephone number of the consignee. The
only commenter addressing these
provisions supported them as written.

Section 3:13(c) of the proposal
included the requirement that written
instructions concerning food and water
requirements for each dog and cat in the
shipment be securely attached to the
outside of the primary enclosure before
a carrier or intermediate handler can
accept it for transport. This requirement
is contained in existing § 3.14(d). The
proposal provided that instructions
would have to be easily noticed and
read. One commenter stated that the
provisions do not make it clear what a
carrier should do if the shipper writes
instructions that no food should be fed.
Several other commenters opposed the
provisions, saying it would be
impractical for carriers to have to
maintain a log for feeding and watering
instructions for each animel in transport.
One commenter stated that feeding and
watering times should be calculated
from the time of tender, not from the
time of last feeding/watering by the
shipper. Some commenters stated that
the problem of offering animals food and
water while in transit could be sclved
by requiring that the consignors offer the
animals food and water immediately
before the animal is shipped. One
commenter recommended that the
consignor certification not be necessary
in cases where food and water are
provided in the primary enclosure at the
time of presentation for shipment.

We do not consider it wise to provide
an animal with food or water
immediately before transportation, as it
might become sick and soil its cage, or
aspirate food or water into its lungs.
However, upon review of the comments,
we agree that keeping track of a wide
variety of feeding and watering
schedules for animals could create
practical problems for carriers. To
reduce these problems, we are providing
in this final rule that carriers and
intermediate handlers must not accept a
dog or cat for transportation in
commerce, unless the consignor certifies
in writing that the dog or cat was
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offered food and water during the 4
hours before delivery to the carrier or
intermediate handler. By requiring
feeding and watering within 4 hours of
delivery for transportation, the
regulations will both make more uniform
the time frame during which animals
will have to be fed and watered in
transportation, and minimize the
number of animals that need to be
offered food and water in
transportation. In most cases under the
amended regulations, animals being
transported will reach their destination
before having to be fed and watered
again. Additionally, to eliminate the
need for the carrier to maintain a log of
feeding and watering schedules, we are
requiring in this final rule that, on the
feeding and watering certification
provided by the consignor, there be
included specific instructions for the
next feeding(s) and watering(s) for a 24-
hour period. We are also providing that
instructions for no food or water are not
acceptable unless directed by the
attending veterinarian.

A small number of commenters were
opposed to the requirement that the
certification of feeding and watering be
attached to each primary enclosure.
Several commenters stated that the
certification should be required only on
the invoice accompanying the shipment.
We disagree. Secure attachment of the
required information is necessary,
because primary enclosures can
socmetimes become separated from the
rest of the shipment. If information
regarding feeding and watering is not
attached to the enclosure, situations
might arise where the carrier cannot
determine if and when the animals
should be offered food and water.

In this final rule, we are also making
certain nonsubstantive formatting
changes to improve the clarity of § 3.13
as proposed. We are combining the
provigions of proposed §§ 3.13 (c) and
(d) into § 3.13(c), and are redesignating
subsequent paragraphs in § 3.13
accordingly.

In proposed § 3.13(e), we proposed to
retain the existing standards that
require that carriers and intermediate
handlers must not accept a primary
enclosure for transport unless it meets
the other requirements of subpart A, or
unless the consignor certifies that it
meets the other requirements of subpart
A. Even if such certification is provided,
however, it is the responsibility of the
carrier or intermediate handler not to
accept for transport an animal in an
obviously defective enclosure. A small
number of commenters supported the
proposed provisions as written. Other
commenters expressed the opinion that

the provisions of proposed § 3.13(e)
were redundant; that final responsibility
for determining the suitability of
primary enclosures will rest on the
carrier or intermediate handler in any
case. Upon review of these comments,
we agree that § 3.13(e) as proposed
(redesignated as § 3.13(d) in this final
rule) contains redundant provisions. We
are therefore amending it in this final
rule to make the carrier or intermediate
handler solely responsible for
determining whether to accept a primary
enclosure for transportation.

In proposed § 3.13(f), we proposed to
clarify the certifications of the consignor
regarding the acclimation of a dog or cat
to lower temperatures than those
prescribed in existing §§ 3.16 and 3.17 of
the regulations (included in proposed
§§ 3.18 and 3.19). In proposed § 3.13(f),
we proposed to clarify the provisions in
§ 3.11(c) to require that the temperatures
to which a dog or cat is exposed must
meet generally accepted temperature
ranges for the age, condition, and breed
of the animal, even if it is acclimated to
temperatures lower than those
prescribed in the regulations. We
proposed that a carrier or intermediate
handler not be permitted to expose a
dog or cat to temperatures lower than
those prescribed by the regulations,
unless a veterinarian certifies that the
animal is acclimated to such lower
temperatures, and unless the
veterinarian includes in the certification
the minimum temperature to which the
animal may be exposed. However, we
proposed that in any case, even with a
veterinarian's certification, no dog or cat
being transported may be exposed to
temperatures lower than 35 °F (1.7 °C).

Several commenters stated that
veterinarians should not certify
acclimation certificates, either due to
the potential for liability or because,
according to the commenters,
veterinarians will not have first-hand
knowledge of the acclimation status of
the animal. We disagree. The
veterinarian, based on his or her
training and professional judgment, is
the most appropriate person to make the
necessary determination. Several
commenters expressed general
opposition to the allowance for
acclimation certificates. We are making
no changes based on these comments.
There is no doubt that certain animals
can tolerate temperatures outside the
broad parameters appropriate for most
animals. There is no need to restrict
these animals from being transported in
temperatures they are acclimated to.

A small number of commenters
supported the provisions of proposed
§ 3.13(f) as written. Several commenters

recommended that the regulations
should require that no dogs or cats be
transported if the air temperature is
lower than 45 °F or higher than 85 °F.
We do not agree that it is necessary or
practical to establish such temperature
limits for all animals in all cases.
Certain dogs and cats can tolerate
temperatures out of the range
recommended by commenters for
limited periods of time. We do agree,
however, that it is necessary for the
well-being of the animals to limit the
duration of such exposure, and to ensure
that the animal is acclimated to lower
temperatures by means of certification
by a veterinarian. We are therefore
retaining the provisions in'§ 3.13(f) as
proposed (redesignated as § 3.13(e) in
this final rule) that carriers and
intermediate handlers must not accept a
dog or cat for transport in commerce
unless their holding area meets the
minimum temperature requirements
provided in §§ 3.18 and 3.19, or unless
the consignor provides them with a
certificate signed by a veterinarian
certifying that the animal is acclimated
to temperatures lower than those
required in §§ 3.18 and 3.19. To limit the
duration of exposure to low
temperatures, we are amending § 3.13(e)
of this final rule to provide that even if
the carrier or intermediate handler
receives this certification, the
temperature the dog or cat is exposed to
while in a terminal facility must not be
lower than 45 °F (7.2 °C) for more than 4
consecutive hours, as set forth in § 3.18,
nor lower than 45 °F (7.2 °C) for more
than 45 minutes, as set forth in § 3.19,
when moving dogs or cats to or from
terminal facilities or primary
conveyances. Additionally, to make the
transportation temperature requirements
more consistent with those for housing
facilities, we are providing in § 3.13(e)
that acclimation certificates are required
when the temperature is lower than 50
°F, rather than 45 °F as proposed.

One commenter stated that a
certification of acclimation should b:
used only when a veterinarian can slate
that the animal is acclimated to
temperatures of 35 °F and higher. The
commenter's recommendation was
based on the proposal, which set a
temperature minimum of 35 °F. With the
changes we are making in this final rule,
we do not believe it practical or
necessary to adopt the commenter’s
recommendation, which would restrict
transport in colder climates.

One commenter recommended that
the proposed provisions should apply
only to animal holding areas, and not to
entire cargo facilities. The commenter's
recommendation is consistent with our
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intent, and we are revising the wording
of proposed § 3.13(f) (redesignated as

§ 3.13(e) in this final rule) to clarify that
intent.

We proposed in § 3.13(g) of the
proposal to retain the provision in
existing § 3.11(d) that requires the
carrier or intermediate handler to
attempt to notify the consignee of the
arrival of the animal upon arrival, and
every 6 hours after arrival. Proposed
§ 3.13(g) included limitations on how
long a dog or cat can be held at a
terminal facility while waiting to be
picked up by the consignee. The same
time limitations are imposed under part
2 of the existing regulations, § 2.80,
“C.0.D. shipments,” so that the carrier
or intermediate handler must attempt to
notify the consignee for 24 hours after
arrival, then must return the animal to
the consignor or to whomever the
consignor designates if the consignee
cannot be netified. If the consignee is
notified and does not take physical
delivery of the dog or cat within 48
hours of notification, the carrier or
intermediate handler must likewise
return the animal to the consignor or to
whomever the consignor designates. We
also included provisions in proposed
§ 3.13(g) to require that carriers and
intermediate handlers continue to
maintain dogs and cats in accordance
with generally accepted professional
and husbandry practices, as long as the
animals are in their custody and control
and until the animals are delivered to
the consignee or to the consignor or to
whomever the consignor designates. We
also proposed to require that the carrier
or intermediate handler obligate the
consignor to pay for expenses incurred
by the carrier or intermediate handler in
returning the animal to the consignor.

A number of commenters
recommended that the regulations
require that carriers and intermediate
handlers be required to notify the
consignee every 3 hours after arrival of
the animal, rather than every 8 hours.
We do not agree that such a requirement
is practical or necessary. Our
enforcement of the existing regulations
has shown no problems with these
provisions to date. Several commenters
stated 48 hours is too long to wait to
return any animals not picked up by the
censignee after notification. We do not
agree. Under the regulations, the animal
must be properly cared for until either
picked up or returned.

One commenter requested
clarification as to which shipping
documents a carrier or intermediate
handler must use to record attempts to
notify the consignee. The regulations as
proposed require that attempts at

notification be recorded on the carrier’s
or intermediate handler’s copy of the
shipping document, and on the copy that
accompanies the primary enclosure. It
was our intent in proposing the
provision that the necessary
documentation would be recorded on
copies of the waybill, We recognize,
however, that in certain cases—i.e.,
electronic waybills—there will be no
copy accompanying the primary
enclosure. Therefore, we are addressing
the commenter's concern by requiring in
this final rule that all attempts to notify
the consignee must be written either on
the carrier's or intermediate handler's
copy of the shipping document or on the

copy that accompanies the primary
enclosure.

Primary Enclosures Used to Transport
Dogs and Cats: Construction—Section
3.14{a)

We proposed to reformat existing
§ 3.12, which concerns primary
enclosures used to transport dogs and
cats, and to move those provisions to
proposed § 3.14. Additionally, we
proposed to revise the contents of
several paragraphs in the section, and
add requirements for surface
transportation. When the transportation
standards were rewritten in 1978 to
implement the 1976 amendments to the
Act concerning the commercial
transportation of animals, the existing
standards for surface transportation
were inadvertently omitted. Since that
time, the standards have pertained to
commercial transportation by common
carrier and only a few paragraphs have
pertained to surface transportation by
private vehicle. We therefore proposed
to reinstate the surface transportation
standards.

We proposed to require in § 3.14(a)
that dogs and cats be shipped in primary
enclosures. In addition to the
requirements in existing § 3.12(a)
regarding construction of primary
enclosures used for transportation, we
proposed to require in § 3.14{a) that the
primary enclosure be constructed so
that: (1) The animal being transported is
at all times securely contained within
the enclosure and cannot put any part of
its body outside of the enclosure in a
way that could injure the animal, other
animals, or people; (2) any material used
in or on the enclosure is nontoxic to the
animal; and (3) if a slatted or wire mesh
floor is used in the enclosure, it be
constructed so that the animal cannot
put any part of its body through the
spaces between the slats or through the
holes in the mesh. Our proposal
specified that unless the dogs and cats
are on raised floors made of wire or
other nonsolid material, the primary

enclosure would have to contain enough
suitable, previously unused litter to
absorb and cover excreta.

A small number of commenters
specifically supported the provisions of
proposed § 3.14(a) as written. One
commenter recommended that the
regulations specify how an enclosure
will be built so that it may be secured to
the frame or solid surface of the
transporting conveyance. Because of the
variation in types of cages and transport
vehicles, we do not consider it
appropriate to require one method of
fastening. We are therefore making no
changes based on this comment.

A small number of commenters stated
that requiring that a primary enclosure
be built so that an animal cannot put
any part of its body outside the
enclosure in a way that could injure the
animal is excessive. Most of these
commenters stated that such a
requirement might result in caging with
poor ventilation. We do not agree. To be
used in transportation, primary
enclosures must meet the ventilation
requirements in proposed § 3.14{c).
These requirements are very similar to
those in the existing regulations, and
have proven workable and appropriate,
We also do not agree that the provisions
in question are excessive. They clearly
state that parts of the animals’ body
shall not protrude from the cage “ina
way that could result in injury.” Such a
requirement is reasonable and
necessary for the well-being of the
animals.

One commenter stated that mesh
floors should be allowed if they do not
allow feet and/or toes to become
caught, because too small a mesh will
not allow feces to pass through. We are
making no changes based on these
comments. We do not agree that mesh
that allows passage of the animals’ toes
or feet will ensure that the animals are
not injured. Although we recognize that
wider mesh will more readily permit
passage of feces, we do not consider the
level of convenience in cleaning cages to
outweigh the need to protect the animals
from injury.

Primary Enclosures Used to Transport
Dogs and Cats: Cleaning—Section
3.14(b)

In addition to retaining the cleaning
and sanitization requirements that
appear in existing § 3.12(e), we also
proposed to require in proposed
§ 3.14(b) that if the dogs or cats being
transported are in transit for more than
24 hours, either the enclosures be
cleaned and the litter replaced, or other
means, such as moving the animals to a
different enclosure, be used to prevent
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the soiling of the dogs or cats by body
wastes. We proposed further that if it
becomes necessary to remove the dog or
cat from the enclosure, in order to clean
or to move the dog or cat to another
enclosure, this procedure must be
completed in a way that safeguards the
dog or cat from injury and prevents
escape,

A small number of commenters
opposed the proposed provisions
regarding cleaning of the enclosures and
replacement of litter. A small number of
commenters recommended that such
procedures be required if the animals
are in transit for more than 36 hours,
rather than 24 hours as proposed.
Several commenters stated that
requiring cleaning of enclosures and
replacement of litter could create the
risk of injury to carrier employees or
escape of the animals. Several
commenters stated that cleaning and
replacement of litter be required only if
the animal has soiled the litter aiready
in place. We are making no changes
based on these comments. By requiring
cleaning of the primary enclosure only
after 24 hours have passed, the
regulations will not require the cleaning
of enclosures that have not been soiled.
Allowing an animal to stay for 36 hours
in a cage that has not been cleaned
poses a risk to the well-being of the
animal. In addition to cleaning the cage,
the carrier has the option of moving the
animal to another enclosure. The issue
of animals escaping while their
enclosures are being cleaned is
addressed in § 3.14(b) as proposed.

Several commenters recommended
that the regulations provide that
planned transport should not exceed 24
hours, and that when transport does
exceed that time, animals must be
moved from their primary enclosure to a
clean one. We are making no changes
based on these comments. It is not
necessary to regulate the duration of
transportation, because the regulations
as proposed already include practical
options for sanitation of primary
enclosures for transportation that
exceeds 24 hours.

Primary Enclosures Used to Transport
Dogs and Cats: Ventilation—Section
3.14(c)

The provisions we proposed regarding
ventilation requirements for primary
enclosures used to transport dogs and
cats were the same as those in the
existing regulations at § 3.12(a) (4),
except as discussed below.

While retaining in the proposal the
majority of the existing provisions
regarding ventilation openings, we
proposed to amend those provisions to
require that at least one-third of the

ventilation area be located on the upper
one-half of the primary enclosure. We
also proposed in § 3.14(c) (3) to require
that the ventilation openings of primary
enclosures permanently affixed to a
conveyance be covered with bars, mesh,
or smooth expanded metal having air
spaces. The only comments specifically
addressing these provisions supported
them, and we are making no changes in
this final rule.

Primary Enclosures Used to Transport
Dogs and Cats: Compatibility—Section
3.14(d)

Under the existing regulations,
§ 3.12(b) required that live dogs or cats
transported in the same primary
enclosure be of the same species and be
maintained in compatible groups. We
proposed to retain this wording in
proposed § 3.14(d), with the added
provision that dogs and cats that are
private pets, are of comparable size, and
are compatible, may be transported
together in the same primary enclosure.

We also proposed in § 3.14(d) that: (1)
Puppies or kittens 4 months of age or
less may not be transported in the same
primary enclosure with adult dogs or
cats other than their dams; (2) dog or
cats that are aggressive or vicious must
be transported individually in a primary
enclosure, and (3) female dogs or cats in
season (estrus) must not be transported
in the same primary enclosure with any
male dog or cat. The only comments
specifically addressing these provisions
supported them, and we are making no
changes in this final rule.

Primary Enclosures Used to Transport
Dogs and Cats: Space and Placement—
Section 3.14(e)

We proposed to retain the
requirement in existing § 3.12(c) that
each dog or cat transported in a primary
enclosure have sufficient space to turn
about freely in a standing position, and
to sit, stand, and lie in a natural
position, and we proposed to move that
requirement to proposed § 3.14(e) (1).
The only comments specifically
addressing these provisions supported
them, and we are making no changes in
this final rule.

Primary Enclosures Used to Transport
Dogs and Cats: Transportation by Air—
Section 3.14(f)

Because certain requirements for
primary enclosures used in surface
transportation were omitted from the
1978 revisions to the regulations, the
provisions in existing § 3.12(d) regarding
the number of animals that may be
transported in a primary enclosure were
designed only for air transportation. We
therefore proposed to set forth the

provisions of existing § 3.12(d), with
some amendments, in proposed § 3.14(f),
titled “Transportation by air." We
proposed that ne more than one live dog
or cat, 4 months of age or more, may be
shipped in a primary enclosure when
shipped by eair.

We also proposed that no more than
one live puppy, 8 weeks to 4 months of
age, and weighing over 20 lbs. (9 kg)
may be transported in a primary
enclosure, We proposed that it be
permissible to transport a maximum of
two live puppies or kittens, 8 weeks to 4
months of age, and weighing 20 Ibs. (9
kg) or less each, in the same primary
enclosure. In preposed § 3:14(f)(4), we
proposed to retain the provision in
existing § 3.12(d) that weaned puppies
or kittens less than 8 weeks old and of
comparable size, or puppies or kittens
that are less than 8 weeks old and are
littermates accompanied by their dam,
may be shipped in the same primary
enclosure to research facilities. This last
provision is limited by the Act to
transport to research facilities.

In using 4 months as the age an
animal must attain before it can be
transported, we departed from the
existing regulations, which use 6 months
as the minimum age for transportation.
The change we proposed from 6 months
to 4 months was made to achieve further
consistency with similar provisions
throughout Subpart A. A number of
commenters opposed this change. One
commenter stated that such a change
would make obsolete educational
materials issued by the transportation
industry, and that the existing
regulations have proven adequate. Upon
review of the issue, we agree with the
comment that no compelling reason
exists to change the upper limit in the
provisions in question to 6 months.
Further, we agree with several of the
commenters that, by reducing the upper
limit to 6 months, and, in effect,
requiring that all puppies over 4 months
be shipped alone, the regulations as
proposed could promote undue stress on
many of the animals being transported.
We are therefore returning in this final
rule to the 6-month upper limit.

Several commenters opposed the
provision in proposed § 3.14(f)(4)
allowing weaned puppies or kittens less
than 8 weeks of age to be shipped by air
in the same primary enclosure when
shipped to research facilities. Such a
provision is permitted by the Act with
regard to transportation to research
facilities. We are therefore making no
changes to the proposed provision based
on these comments.

Several commenters stated that it
should be required that puppies less
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than 12 weeks of age not be shipped by
air. We do not agree. Based on our
experience enforcing the regulations, an
8-week minimum has proven adequate
to safeguard the well-being of the
animals shipped.

Several commenters stated that
flexibility and professional discretion
should be allowed in determining how
many animals should be shipped
together. We do not agree. The existing
regulations have proven adequate and
necessary to protect the well-being of
the animals shipped.

Several commenters recommended
that, instead of limiting the weight of
two puppies shipped together to no more
than 20 lbs. each, the regulations should
limit the total weight of the two puppies
to no more than 50 lbs. We are making
no changes based on these comments.
Such a change would in many cases
require the use of enclosures larger than
those currently used, and would
therefore create a greater risk to the
animals shipped. Based on our
experience enforcing the regulations, we
have found that approximately 20 lbs.
per puppy is the maximum safe weight
limit for two animals shipped together.

Enclosures Used to Transport Dogs and
Cats: Transportation by Surface
Vehicle—Section 3.14(g)

We proposed to add a new § 3.14(g)
regarding transportation by surface
vehicle. These provisions were proposed
to reinstate primary enclosure
requirements that were inadvertently
omitted when the standards for the
commercial transportation of dogs and
cats were revised in 1978. We proposed
that a maximum of four dogs or cats
may be transported in the same primary
enclosure when shipped by surface
vehicle, provided all other
transportation requirements in proposed
§ 3.14 are complied with.

Under our proposal, weaned live
puppies or kittens less than 8 weeks of
age, or puppies or kittens that are less
than 8 weeks of age, are littermates, and
are accompanied by their dam, would be
permitted to be transported in the same
primary enclosure when shipped to a
research facility, including Federal
research facilities,

One commenter opposed the
provisions. Another commenter stated
that the regulations for surface transport
should be the same as those for air
transport. Upon review of the comments,
we continue to believe that the
fundamental differences between
surface transportation and air
transportation allow in most cases for
conditions where a greater number of
dogs or cats can be safely transported in
the same enclosure by surface vehicle.

For the most part, therefore, we are
making no changes to our proposal
regarding these provisions. We are
making one change, however, to provide
that animals transported by privately
owned aircraft will be covered by the
same provisions proposed for surface
vehicle, The nature of transport by most
privately owned aircraft, and the
configuration of their interiors, allows
for greater attention to be paid to the
animals during transport than does
shipping by commercial aircraft.
Therefore, in most cases, transportation
by privately owned aircraft is more
similar to transportation by surface
vehicle than to transportation by
commercial aircraft.

Several commenters expressed
opposition to the proposed provision
limiting to four the number of dogs and
cats shipped in one primary enclosure
by surface vehicle. We are making no
changes based on these comments. In
the past, the number of dogs and cats
limited to one primary enclosure was 12.
However, our experience enforcing this
standard demonstrated that shipping
this number of animals together was
deleterious to their health and well-
being. We consider a maximum of four
dogs or cats per enclosure to be
adequate to ensure the health and well-
being of the animals.

Several commenters opposed the
provisions in proposed § 3.14(g)(2)
allowing weaned puppies or kittens less
than 8 weeks of age to be shipped by
surface vehicle in the same primary
enclosure. As with air transportation,
such an exception is authorized by the
Act with regard to transportation to
research facilities. We are therefore
making no changes to the proposed
provisions based on these comments.

Primary Enclosures Used to Transport
Dogs and Cats: Accompanying
Documents and Records—Section
3.14(h).

We proposed to require in proposed
§ 3.14(h) that shipping documents
accompanying the shipments either be
maintained by the operator of the
conveyance or be securely attached in a
readily accessible manner to the outside
of the primary enclosures in a way that
allows them to be detached for
examination and securely reattached.
We also proposed to require that
instructions for food and water and for
administration of drugs, medication, and
other special care be attached to each
primary enclosure in a manner that
makes them easy to notice, to detach for
examination, and to reattach securely.
Several commenters specifically
supported the proposed provisions as
written. Several commenters stated that

the regulations should allow for the use
of non-detachable food and water
instructions, because detachable ones
might be lost. The commenters'
recommendation has been addressed in
§ 3.13(c) of this rule, which provides that
food and water instructions must be
securely attached to the primary
enclosure. We have made appropriate
wording changes in § 3.14(h) to convey
this intent.

Primary Conveyances—Section 3.15

Under the requirements for air
transportation in proposed § 3.15(d), we
specified that during transportation,
including time spent on the ground, live
dogs and cats must be transported in
cargo areas that are heated or cooled as
needed to maintain the required ambient
temperature. We also proposed that
cargo areas would have to be
pressurized while the conveyance is in
the air, unless it is flying under 8,000 ft.
In proposed § 3.15(e), we proposed to
require that during surface
transportation, auxiliary ventilation,
such as fans, blowers or air
conditioning, be used in animal cargo
spaces containing live dogs or cats when
the ambient temperature within the
animal cargo space is 85 °F (29.5 °C) or
higher. Additionally, as proposed, the
ambient temperature would not be
permitted to exceed 95 °F (35 °C) at any
time; nor to exceed 85 °F (29.5 °C) for a
period of more than 4 hours; nor to fall
below 45 °F (7.2 °C) for a period of more
than 4 hours; nor to fall below 35 °F (1.7
°C) at any time. We proposed to add
requirements in proposed § 3.15(c) that a
primary enclosure be positioned in a
primary conveyance in a way that
provides protection from the elements.
Existing § 3.13(f) requires that dogs and
cats not be transported with any
material, substance or device that may
reasonably be expected to harm the
animals. In proposed § 3.15(h), we
proposed to clarify the intent of that
requirement to indicate that the
material, substance or device may not
accompany the animals only if the
shipment is conducted “in a manner”
that may reasonably be expected to
harm the dogs and cats or cause
inhumane conditions,

A small number of commenters
specifically supported the provisions of
proposed § 3.15 as written. A small
number of commenters stated that the
proposed heating and cooling
requirements for air cargo areas were
too stringent. One commenter stated
that carriers do not have the capability
to heat and cool the ground
conveyances used to transport animals
to and from the terminals and the
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aircraft. The commenters stated further
that compliance with proposed
provisions would be impossible because
carriers do not have the capability to
heat or coo! the cargo compartment
while the aircraft is on the ground. Upon
review of the comments, we agree that
the proposed provisions would be
impracticable. Due to Federsl aviation
safety requirements, it would be
impossible to comply with the proposed
standards when the aircraft is on the
ground. We are therefore amending

§ 3.15(d) as proposed to delete the
provision that the standards apply to
aircraft on the ground, and to periods
when the acimals are being transported.
However, we are retlaining provisions in
§ 3.19 as proposed that include
safeguards for animals maved on
transporting devices.

One commenter recommended that
the regulations should include specific
temperature limits for transport in air
cargo areas. Due to the nature of cargo
areas on aircraft, such a requirement
would be impractical. Further, hased on
our experience enforcing the regulations,
we are not aware of significant
problems with temperature extremes
during flight.

One commenter specifically supported
the provisions of proposed § 3.15(¢) as
written. Several commenters stated that
the temperature limits in proposed
§ 3.15(e) regarding surface
transportation were too lenient, and
should include separate requirements
for sick, or very old or very young
animals. While we encourage additional
care of animals with special needs, we
do not believe that it would be practical
to impose diverse temperature
requirements on the same surface
vehicles based on the variety of animals
it was carrying. Additionally, provisions
in § 3.14 as proposed, and in § 3.17 as
proposed, restrict the transportation of
very young or sick animals, respectively.

One commenter recommended that
the regulations require that auxiliary
ventilation be used when temperatures
reach 75 °F, and also recommended that
temperatures should not exceed 75 °F
for more than 4 hours. The commenter
supplied no additional data to support
this recommendation, and we do not
consider such a change necessary to
ensure the well-being of animals
transported.

We are making several changes to
§ 3.15(e) that are consistent with
changes we are making elsewhere in
this final rule. Upon review of the
comments received, we agree that
animals will be adequately protected
from extreme temperatures for extended
periods of time if temperatures in cargo
areas during surface transportation do

not exceed 85 °F for more than 4 hours,
nor fall below 45 °F for more than 4
hours. Therefore, in thia final rule, we
are removing the provisions in proposed
§ 3.15(e) that temperatures may not
exceed 95 °F at any time, nor fall below
35 °F at any time. These amendments
will minimize disruption to normal
shipping practices, while at the same
time continuing to safeguard the well-
being of the animals shipped.

One commenter recommended that
the regulations require that animals be
transported in trucks that provide a
certain number of air changes per hour,
and that these ventilation systems be
operated at all times the vehicle is not in
motion. We are making no changes
based on this comment. We consider the
regulations set forth in this final rule to
provide adequate standards for the
protection of animals being transported.
As long as a primary conveyance is in
compliance with the standards, we do
not consider it relevant how the
standards are met.

One commenter recommended that
specific standards be set forth regarding
trailers and buses used as primary
conveyances. We consider the proposed
wording adequate to address the health
and safety of animals being transported,
and are making no changes based on
these comments.

Food and Water Requirements—Section
3.18

We set forth requirements regarding
food and water for dogs and cats being
transported, contained in the existing
regulations in § 3.14, in proposed § 3.16.
We also proposed ta remove the
provision concerning the minimum
amount of water that must be offered to
dogs or cats under 16 weeks of age.

Existing § 3.14(a) requires that dogs
and cats be offered water within 12
hours after the start of transportation or
acceptance for transportation. Existing
§ 3.14(b) requires that puppies and
kittens be provided food at least once
every 12 hours, and dogs and cats over
16 weeks of age be provided food at
least once every 24 hours. We proposed
in §8§ 3.16 (a) and (b} that the time
periods for providing food and water to
the animals after transport or
acceptance for transport would begin at
the time the dog or cat was last provided
food and water before initiation of
transport or acceptance for transport.

In order to minimize the instances
where carriers and intermediate
handlers have to provide food and water
to the animals immediately after
accepting them for transport, we
proposed that consignors subject to the
regulations be required to certify that
each dog or cat was provided water

within 4 hours before delivery for
transpeortation and that each dog or cat
was provided food within 12 hours
before delivery for transportation. We
also proposed to require that the
certification include the date and times
the food and water was offered.

A number of commenters addressed
the feeding and watering provisions in
proposed § 8.18. Several supported these
provisions as proposed. A small number
of commenters recommended that dogs
and cats in transport, especially young
animals, be fed and watered more often
than as proposed. One commenter
stated that water should be available
continuously during transport. Based on
our experience enforcing the regulations,
we do not consider such additional
feeding and watering necessary or
practical, and are making no changes
based on this comment. In particular,
the provision of water at all times during
transit would promote wetting and
contamination of the primary enciosure
and the animal.

One commenter opposed the
requirements of proposed §§ 3.16 (a) and
(b), regarding the frequency of feeding
and watering of animals in transit. The
commenter stated that the regulations as
proposed would create logistical
problems for carriers, both in carrying
out the feeding and watering, and in
keeping track of when such feeding and
watering must take place. The
commenter recommended that it be
required that the consignor offer food
and water to the animal immediately
before shipment. As we stated
elsewhere in this supplementary
information under the heading
“Consignments to Carriers and
Intermediate Handlers—§ 3.13," we do
not consider it wise to give food or
water to an animal immediately before
transportation, as it may become sick
and soil its cage, or aspirate food or
water into its lungs. However, as we
described under that same heading, we
are amending this final rule to reduce
the logistical difficnities carriers might
experience, both by reguiring that
animals be cffered food and water
within 4 hours of delivery for transport,
and by requiring that an explicit
schedule for feeding and watering
during the next 24-hour period be
securely attached to the primary
enclosure by the consignor.

One commenter stated that the
shipper should be required to provide an
adequate amount of food and water
along with the animals shipped. We do
not consider such a requirement
practical or necessary. Under normal
circumstances, it should not be
necessary to feed and water the animals
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while they are in transport. When an
animal is in transport for an extended
period of time, it is the responsibility of
the carrier or intermediate handler to
provide food and water as required in
§ 3.16.

One commenter stated that provision
of food high in water content should be
allowed in'place of water, We are
making no changes based on this
comment. It would not be evident in
each case what amount of food high in
water content would be adequate as a
replacement for water alone.

One commenter recommended that it
be required that instructions for feeding
and watering be securely attached to the
primary enclosure. We have included
this provision, as discussed above.
Several commenters expressed the
opinion that one receptacle is sufficient
for both foed and water, We do not
consider it reasonable or practical to
allow use of the same receptacle for
food and water. Separate receptacles
are necessary to allow for feeding and
watering at the same time, as required
by the standards in this final rule.

We proposed to set forth the
provisions in existing § 3.14(d),
concerning a carrier's or intermediate
handler's responsibility regarding
written feeding and watering
instructions, in proposed § 3.16(c). We
proposed to add the provision that food
and water receptacles must be securely
attached inside the primary enclosure
and be placed so that the receptacles
can be filled from outside the enclosure
without opening the door. We proposed
this provision based on information
from carriers and intermediate handlers,
which indicated to us that when a
primary enclosure is opened to provide
food or water to the animal inside, there
is often a significant risk of the animal
escaping from the enclosure.

We have made several
nonsubstantive formatting changes to
§ 3.16. To eliminate duplicative
provisions, we have combined
paragraphs (a) and (b) as proposed, and
have redesignated subsequent
paragraphs accordingly.

Care in Transit—Section 3.17

We proposed to set forth in proposed
§ 3.17 the provisions regarding care in
transit in existing § 3.15, with some
minor reformatting for readability and
several additions to the existing
provisions. In proposed § 3.17(a), we
proposed to allow either the operator of
the conveyance or a person
accompanying the operator to check on
the dogs or cats being transported, but
proposed to make it the responsibility of
the regulated person transporting the
dogs and cats to ensure that this

observation is carried out. Additionally,
in proposed § 3.17(a), we proposed to
use language that specifies that dogs or
cats in obvious physical distress must
be given veterinary care at the closest
available veterinary facility.

A small number of commenters
specifically supported the provisions of
proposed § 3.17 as written. One
commenter stated that observing the
dogs or cats at least every 4 hours, as
proposed, is unnecessary when
temperature-controlled vehicles are
used. We do not agree. Excessively cold
or hot temperatures are not the only
problems that may be encountered in
the vehicle or with the animals
themselves.

One commenter stated that the
regulations should require that
necessary veterinary care be provided
"as soon as possible,” not at the closest
veterinary facility, as proposed, because
not all clinics have proper facilities. We
are making no changes based on this
comment. By using the term “closest
available," we consider the language as
proposed to adequately state our intent,
and to address the concerns of the
commenter.

In proposed § 3.17(c), we proposed to
add an exception to the existing
regulations prohibiting transport in
commerce of a dog or cat in physical
distress, to allow transport for the
purposes of obtaining veterinary care for
the condition. We also proposed to add
a paragraph, § 3.17(e), to specify that
these transporiation standards remain
in effect and must be complied with
until a consignee takes physical delivery
of the animal if the animal is consigned
for transportation, or until the animal is
returned to the consignor.

A number of commenters supported
the provisions of proposed § 3.17 as
written, One commenter opposed the
provision that would make air carriers
responsible for determining whether an
animal is in distress. The commenter
stated that airline employees should be
responsible only for reporting any
suspicious symptoms or behavior to the
veterinarian. We are making no changes
based on these comments. The
provisions as proposed require only that
the carriers determine if an animal is in
obvious physical distress. The carriers
are not required to interpret symptoms
or other signs. If the animal is in obvious
distress, then the carrier must arrange
for any needed veterinary care.

Terminal Facilities—Section 3.18

We proposed to require that any
person subject to the regulations who
transports dogs or cats and who holds
them in animal holding areas must keep
the animals away from inanimate cargo,

clean and sanitize the area, have an
effective pest control program, provide
ventilation, and maintain the ambient
temperature within certain prescribed
limits. Also, we proposed that the length
of time that dogs and cats can be
maintained in terminal facilities upon
arrival after transportation would be the
same as that proposed in § 3.13(g).
Several commenters recommended that
the proposed regulations be clarified
with regard to the commingling of dogs
and cats with inanimate cargo. We
consider the regulations as proposed to
adequately express our intent for
enforcement purposes, and are making
no changes based on the comments. One
commenter slated that the proposed
cleaning requirements for terminals
were too rigid, because the animalg
there are contained in primary
enclosures. While we agree that the
animals themselves will not largely
contribute to the need for sanitation, we
consider thorough cleaning of the animal
holding area to be necessary for the
animals' well-being, due to the wide
variety of other materials that will
normally be kept in such facilities.

In proposed § 3.18(c), we provided
that ventilation must be provided in any
animal holding area in a terminal
facility containing dogs or cats. A small
number of commenters recommended
that the regulations specifically require
that fresh air be provided. We do not
agree. In many cases, recycled air is of
higher quality than what would
ordinarily be considered “fresh air.”

As well as retaining the temperature
requirements in the existing regulations,
we proposed to add in § 3.18{d) the
provision that the ambient temperature
in the animal holding area of terminal
facilities may not fall below 35 °F (1.7
°C) at any time live dogs or cats are
present. The regulations we proposed
specified a procedure for measuring the
ambient temperature.

A small number of commenters
supported the provisions of proposed
§ 3.18 as written. One commenter stated
that the temperature requirements for
housing facilities should also apply to
holding facilities. Other commenters
were divided on whether the proposed
temperature standards were too
stringent or too lenient. Upon review of
the comments, we are making several
changes to the temperature
requirements in § 3.18, Essentially, we
agree that the temperature limits for
holding facilities should coincide with
those of housing facilities. Therefore, in
this final rule, we are providing that the
ambient temperature in an animal
holding area containing dogs or cats
must not fall below 45 °F (7.2 °C) for
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more than 4 consecutive hours or rise
above 85 °F (29.5 °C) for more than 4
consgecutive hours at any time dogs or
cats are present,

Handling—Section 3.19

The existing regulations imposed
duties on carriers and intermediate
handlers for proper handling and
movement of dogs and cats. We
included provisions in proposed § 3.19
to impose the same duties on any person
subject to the regulations when handling
a dog or cat at any time during the
course of transportation in commerce, so
that the animals' health, safety and well-
being will be protected at all times
during transport. As explained in the
proposal, this would include movement
from an animal holding area of a
terminal facility to a primary
conveyance and from a primary
conveyance to a terminal facility. This
would also include movement of the dog
or cat on a transporting device used to
transfer the animal from a primary
conveyance to an animal holding area
and vice versa, movement from one
primary conveyance to another, and
movement from place to place within
the terminal facility.

One commenter stated that requiring
that proposed minimum and maximum
temperature limits not be exceeded for
more than 45 minutes was arbitrary. We
disagree. Forty-five minutes is an
adequate period of time to transport
animals to and from aircraft and holding
areas, while at the same time
safeguarding their health and well-
being.

We proposed to require in proposed
§ 3.19(b) that care be exercised to avoid
handling primary enclosures in such a
way that dogs or cats in the primary
enclosures are caused physical harm or
emotional distress. Because of problems
and complaints concerning the handling
of dog and cat shipments in baggage
areas by airlines, we proposed that
primary enclosures containing dogs or
cats must not be placed on unattended
conveyor belts or on elevated conveyor
ramps such as baggage claim conveyor
belts and inclined conveyor ramps
leading to baggage claim areas. We
proposed to allow primary enclosures to
be placed on inclined conveyor ramps
that are used to load and unload
aircraft, if there is an attendant at each
end of the conveyor belt.

One commenter stated that using the
term “must avoid™ in describing
methods of handling primary enclosures
is too restrictive, and does not take into
account accidents. We are making no
changes based on this comment. It is
reasonable and practicable to take steps
to avoid accidents, and is necessary for

the well-being of the animals being
transported.

One commenter stated that the word
“emotional” should be deleted with
regard to avoiding causing the animals
distress, because it is accepted that
animals other than man cannot
experience emotions. We do not agree
that animals do not show emotion.
However, we are deleting the word
“emotional” in § 3.19, to allow for
broader enforcement of the term
"distress.”

Subpart D—Nonhuman Primates

Regulations on the humane handling,
care, treatment, and transportation of
nonhuman primates are contained in 9
CFR part 3, subpart D. These regulations
include minimum standards for
handling, housing, social grouping and
separation of species, feeding, watering,
sanitation, ventilation, shelter from
extremes of weather and temperature,
veterinary care, and transportation,

We proposed to revise and rewrite the
existing regulations based on our
experience administering them under
the Act. We also proposed to amend the
regulations to add requirements for a
physical environment adequate to
promote the psychological well-being of
nonhuman primates. This is specifically
required by the 1985 amendments to
section 13 of the Act. (See 1752, 99 Stat.
1645, Public Law 99-198, amending 7
U.S.C. 2143.) We discuss each topic
covered in our proposed regulations
below.

The regulations we proposed in our
revision of subpart D are minimum
standards to be applied to all species of
nonhuman primates. In our proposal we
retained the existing footnote 1 of
subpart D, although we revised it to
reflect the need to promote the
psychological well-being of nonhuman
primates. Rather than stating that
“discretion" must be used due to the
variation in species, we proposed to
require that these minimum standards
be applied in a manner that is
considered appropriate for the relevant
species in accordance with customary
and generally accepted professional and
husbandry practices.

The Act applies to all nonhuman
primates, whether living or dead. The
standards we proposed are principally
applicable to live nonhuman primates.
In footnote 1 of our proposal, we
indicated that the propesed regulations
apply only to live nonhuman primates,
unless stated otherwise.

A small number of commenters stated
that the praposed regulations did not
represent the recommendations of the
expert committee on nonhuman

primates that was convened prior to the
development of the proposed
regulations. In soliciting
recommendations from the expert
committee, we considered it one source
among many with the experience and
expertise to advise us in the
development of the proposed
regulations. Throughout this rulemaking
process, we have consistently invited
information from all informed parties.
This final rule represents the best
information available to us, including
that supplied to us by the expert
committee.

One commenter recommended that
the regulations require that each facility
develop a care and use plan to address
all aspects of nonhuman primate care,

including physical aspects of the facility.

Several commenters stated that a
separate plan should be required for
each species. Several commenters
opposed the documentation of a plan for
promoting the psychaological well-being
of nonhuman primates, as discussed
below, stating that written precedures
are not required for equally important
husbandry practices under the proposed
regulations. We disagree that a written,
comprehensive plan addressing all
aspects of nonhuman primate care is
necessary. The specific standards that
each facility must meet are get forth in
the regulations in this final rule. A plan
is necessary with regard to the
psychological well-being of nonhuman
primates, however, due to the many
variables affecting how best to achieve
psychological well-being in diiferent
species and animals.

One commenter stated that the use of
primates in basic research should not be
allowed unti! a research facility can
demonstrate that it can maintain the
animals' psychological well-being. We
are making no changes based on this
comment. Under the Act, the
Department is not authorized to
promulgate regulations that interfere
with the design, outline or guidelines of
actual research.

The heading for subpart D as
proposed containe a footnote reference,
which indicates that because of the
great diversity among nonhuman
primates, the standards in subpart D
must be applied in accordance with the
customary and generally accepted
professional and husbandry practices
censidered appropriate for each species,
and necessary ta promote their
psychological well-being. A number of
commenters recommended that the
footnote also state that the minimum
standards must be applied so as to
allow the nonhuman primates to express
the species-specific behavior of each
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individual species. We do not consider
such an addition necessary.
Consideration of species-typical
behavior is already included in § 3.81 as
proposed as a minimum standard

Housing Facilities and Operating
Standards :

Existing §§ 3.75 through 3.77 provide
requirements for facilities used to house
nonhuman primates. Existing § 3.75,
“Facilities, general," contains
regulations pertaining to housing
facilities of any kind. It is followed by
existing § 3.78, "Facilities, indoor," and
§ 3.77, “Facilities, outdoor.” We
proposed to amend these sections to
provide for an environment that better
promotes the psychological well-being
of nonhuman primates. We also
proposed to add sections that provide
regulations specifically governing two
other types of housing facilities used to
house nonhuman primates, sheltered
housing facilities and mobile or
traveling housing facilities. The term
“sheltered housing facility” is defined in
part 1 as “a housing facility which
provides the animals with shelter;
protection from the elements; and
protection from temperature extremes at
all times. A sheltered housing facility
may consist of runs or pens totally
enclosed in a barn or building, or of
connecting inside/outside runs or pens
with the inside pens in a totally
enclosed building."” The term “mobile or
traveling housing facility", also defined
in part 1 of the regulations, means “a
transporting vehicle such as a truck,
trailer, or railway car, used to house
animals while traveling for exhibition or
public education purposes.”

Some of the requirements we are
issuing for housing facilities are
applicable to housing facilities of any
kind. As in the existing regulations, we
include these standards of general
applicability in one section, § 3.75, in
which we also include many of the
provisions of existing § 3.75.
Additionally, we are amending the
existing regulations that are specific to
particular types of housing facilities, and
include those provisions in separate
sections of the final rule. In some cases,
where the existing regulations would
have been unchanged in substance, we
made wording changes to clarify the
intent of the regulations.

A number of commenters supported
the provisions of proposed § 3.75 as
written. Several commenters
recommended that we require that
housing facilities comply with Federal,
State, and local laws and regulations
relating to housing facilities for animals,
su as to allow uniform enforcement by
/arious jurisdictions, We are making no

changes based on these comments. We
are authorized under the Act to
establish minimum standards for animal
welfare, and this mandate may differ
from those of other Federal, State, or
local laws with regard to housing
facilities.

Housing Facilities, General

Housing Facilities: Structure;
Construction—Section 3.75(a)

Because nonhuman primates vary
widely in size, weight, and range of
activity, the design, composition and
structural strength required of housing
facilities varies as well. We proposed to
require in proposed § 3.75(a) that the
design, composition, and structural
strength of a housing facility be
appropriate for the particular species
housed in it. For example, the actual
structural requirements for a housing
facility would differ depending upon
whether it is used to house marmosets, a
small nonhuman primate species, or
great apes, a typically large species
weighing more than 88 1bs. (40 kg.).

We also propoesed in § 3.75(a) that the
housing facility be constructed so as to
resirict other animals and unauthorized
humans from entering. A number of
commenters addressed the issue of
restricting the entrance of unauthorized
Lumans, stating that the responsibility
for maintaining adequate security at a
facility belongs to the facility, and not to
the Department. Others were concerned
that, even if the facility made
reasonable efforts to prevent the entry
of unauthorized humans, the facility
would still be liable for the entry of
trespassing individeals. Upon review of
the comments, we agree that instances
of forced entry at a regulated facility
should not be violations of these
regulations, In this final rule, we are
therefore removing the requirement, as
propesed in §§ 8.75 (a) and (b), that
facilities restrict the entry of
unauthorized humans.

A small number of commenters stated
that the provision that facilities restrict
the entrance of cther animals should be
changed to require only that the
facilities restrict other animals from
“easy access.” We continue to believe
that the provision is necessary and
appropriate as proposed. Entry by other
animals can be prevented by structural
safeguards.

Housing Facilities: Condition and Site—
Section 3.75(b)

In proposed § 3.75(b), we proposed to
add the requirement that a dealer’s or
exhibitor's housing facility be physically
separated from any other business.
When a housing facility is located on

the same premises as any other
business, there is likely to be increased
traffic and activity, which is known to
be distressful to nonhuman primates.
Also, when more than one dealer
maintains facilities on the premises, it
can be difficult to determine which
dealer is responsible for which animals
and for the conditions of the facility.
This has made inspection and
enforcement of the regulations difficult.
To avoid these difficulties we proposed
to require that housing facilities, other
than those maintained by research
facilities and Federal research facilities,
be physically separated from other
businesses. As proposed, the means of
separation used would have had to have
been constructed so that it prevents
unauthorized humans, and animals the
size of dogs, skunks, and raccoons, from
going through it or under it. We did not
propose to impose these requirements
upon research facilities because they are
often part of a larger sponsoring
establishment, such as a university or
pharmaceutical company, and
responsibility for animal and site
conditions rests with that establishment.
Therefore, we have not encountered the
enforcement difficulties noted above
with respect to research facilities. As
discussed in this supplementary
information under the preceding
heading, we are removing the
requirement that the means of
separation prevent access by
unauthorized humans.

We also propased in § 3.75(b) that
housing facilities and areas used for
storing animal food and bedding be kept
free of any accumulation of trash,
weeds, and discarded material, in order
to prevent unsanitary conditions,
diseases, pests, and odors. The need for
orderliness applies particularly to
animal areas inside of housing facilities,
and we proposed that they must be kept
free of clutter, including equipment,
furniture, or stored material, except for
matertals actually used and necessary
for cleaning the area, and fixtures and
equipment necessary for proper
husbandry practices and research
needs. The only commenters who
specifically addressed proposed
§ 3.75(b) supported these provisions as
written, and we are making no changes
in this final rule.

Housing Facilities: Surfaces; General
Requirements—Sections 3.75 (c)(1) and
(©)(2)

In proposed § 3.75(c), we proposed to
include requirements concerning
housing facility surfaces that are
common to all types of facilities. The
existing regulations require that interior
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surfaces of indoor housing facilities be
constructed and maintained so that they
are substantially impervious to moisture
and may be readily sanitized. They do
not specify frequency of sanitization.
They also do not provide any
requirements for building surfaces used
in outdoor housing facilities.

We proposed to remove the
requirement that housing facilities have
impervious surfaces, because many can
simulate more natural environments by
providing dirt floors and planted areas
that are beneficial to the nonhuman
primates’ psychological well-being. In
proposed § 3.75(c)(1), we provided that
floors could be made of dirt, absorbent
bedding, sand, gravel, grass, or other
similar material that can be readily
cleaned or is removable.

We proposed that any surfaces that
come in contact with nonhuman
primates would have to be maintained
regularly so that they are kept in good
condition. As proposed, interior surfaces
and furniture-type fixtures or objects
within the facility, such as perches,
swings, and dens, would have to be
made so that they can be readily
cleaned and sanitized, or removed or
replaced when worn or soiled. We
proposed to add this requirement
because we would no longer require
impervious surfaces under our proposal,
in an effort to encourage provision of
more natural environments for the
animals. Because porous surfaces may
not be adequately sanitized, we
proposed to require instead that they be
removed or replaced when worn or
soiled. This requirement appeared in our
proposal in proposed § 3.75(c}(2).
Otherwise, as proposed, the manner of
construction and the materials used
would have to allow for cleaning and
sanitization,

In proposed § 3.75(c)(1), we proposed
to require that surfaces that come in
contact with nonhuman primates be free
of jagged edges or sharp points that
could injure the animals, as well as
excessive rust that prevents the required
cleaning and sanitization or affects the
structural integrity of the surfaces.

Many commenters supported
§ 3.75(c)(1) as written. One commenter
stated that proposed § 3.75(c)(1) did not
adequately convey that rust can be a
health hazard. The regulations as
proposed prohibit excessive rust. Based
on our experience enforcing the
regulations, however, we have not found
superficial rust to be a problem with
regard to sanitization. We are therefore
making no changes based on this
comment.

Housing Facilities: Surfaces: Cleaning—
Section 3.75(c)(3)

In proposed § 3.75(c)(3), we proposed
to require that hard surfaces that come
in contact with nonhuman primates be
spot-cleaned daily and sanitized in
accordance with § 3.84 of the proposed
regulations to prevent any accumulation
of excreta or disease hazards, unless the
nonhuman primates engage in scent
marking. Under those provisions, such
hard surfaces in indoor primary
enclosures would have to be sanitized at
least once every two weeks. As we
discussed in the supplementary
information of our proposal, scent
marking is an inborn method used by
certain species of nonhuman primates in
nature (such as species of prosimians,
marmosets, tamarins, and callimico) to
establish their territory and for
identification by other members of the
species. Animalg can detect that another
member of the species has occupied a
site by the scent left behind and can
locate companions in this manner. It is
distressful for these nonhuman primates
to have their scent marks eliminated,
since they lose their territorial claim and
their frame of reference. We therefore
proposed that hard surfaces that come
in contact with nonhuman primates that
scent mark be sanitized or replaced at
regular intervals that would be
determined in accordance with
generally accepted professional and
husbandry practices.

In proposed § 3.84(b)(3), we provided
various methods of sanitizing primary
enclosures. Because these methods are
effective in‘'general for sanitization of
hard surfaces that nonhuman primates
come in contact with, except for dirt
floors and planted areas, under our
proposal any of them could be used for
the sanitization required by proposed
§ 3.75(c)(3). The method of sanitization
would be determined by the housing
facility operator. As proposed, planted
enclosures and floors made of dirt,
absorbent bedding, sand, gravel, grass,
or other similar material would have to
be raked or spot-cleaned with sufficient
frequency to ensure all animals the
freedom to avoid contact with excreta.
We proposed that contaminated flooring
material would have to be removed if
raking and spot-cleaning does not
eliminate odors, diseases, insects, pests,
or vermin infestation. The material
could then be replaced or a different
material could be used. As proposed, all
other surfaces of housing facilities
would have to be cleaned and sanitized
when necessary to satisfy generally
accepted husbandry standards and
practices.

A small number of commenters
opposed what they termed rigid
specifications for cleaning practices,
including daily spot-cleaning, and
recommended that the regulations
instead allow flexibility through the use
of professional judgment. We do not
consider the regulations as proposed to
be uninecessarily stringent. For example,
with regard to floors not made of hard
materials, the proposed regulations
require only that they be raked or spot-
cleaned with sufficient frequency to
ensure all animals the freedom to avoid
contact with excreta. Hard surfaces with
which the animals come in contact must
be cleaned daily, but only by spot-
cleaning, to prevent accumulation of
excreta and disease hazards. Such
cleaning is necessary to ensure the well-
being of the animals housed.

A small number of commenters
recommended that the regulations
require daily spot-cleaning, even for
animals that scent mark. An equal
number of commenters opposed spot-
cleaning for scent marking species.
Upon review of the issue, we
determined that spot-cleaning, by its
nature, will not be disruptive of scent
marking species, and, as we stated in
our proposal, is necessary in general for
adequate cleaning. We are therefore
amending this final rule to require that
daily spot-cleaning be carried out for all
species, even those that scent mark.

The regulations as proposed required
cleaning to prevent an accumulation of
excreta. A number of commenters stated
that it would be impossible to prevent
any accumulation of excreta, and
recommended that we delete the word
“any" before the word "accumulation.”
We consider the commenters’ point a
valid one and are making the
recommended change.

Several commenters recommended
that the cages of scent marking species
be intensely sanitized in sections every
24 hours, to allow scent to remain in
enclosures at all times. We do not
consider it practical or necessary to
specifically require such a sanitization
procedure. However, there is nothing in
the proposed regulations to prohibit
such a procedure, provided the
enclosure as a whole is adequately
sanitized in accordance with the
regulations.

A small number of commenters stated
that certain types of primary enclosures,
such as hanging cages, should not have
to be sanitized at least every 2 weeks,
given the fact that waste material can
drop freely from such enclosures and the
fact that periodic removal of nonhuman
primates from their enclosure can cause
stress to the animals. We are making no
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changes based on these comments, Even
cages such as hanging cages will
become soiled and will retain a certain
amount of waste material. We consider
the sanitization requirements as
proposed necessary to minimize the risk
of contamination and disease spread.

One commenter stated that il was
unclear whether § 3.75(c)(3) as proposed
may be applied as a standard looser
than those set forth in proposed § 3.84
for the sanitization of primary
enclosures. There is nothing
contradictory between §§ 3.75 and 3.84,
and we do not consider further
clarification necessary.

Several commenters stated that
enclosures for scent marking species
should be spot-cleaned with soap and
water daily. Although the use of soap
and water is an effective method of
cleaning, it is not the only effective
method. We therefore do not consider it
appropriate to require it as the only
allowable cleaning method.

Housing Facilities: Water and Electric
Power—Section 3.75(d)

Existing § 3.75(b) provides
requirements for water and electric
power. It specifies that reliable and
adequate water and electric power must
be made available “if required to
comply with other provisions of this
subpart." In the proposed rule, we set
forth the provisions concerning water
and electric power in § 3.75(d). We
proposed there to eliminate the
qualifying statement cited above, and to
require reliable electric power that is
adequate for heating, cooling,
ventilation, lighting, and other
husbandry requirements, and potable
running water for the nonhuman
primates’ drinking needs and adequate
for cleaning and for carrying out other
husbandry requirements.

Many commenters supported the
provisions of § 3.75(d) as written. One
commenter opposed these provisions
without explanation. Lacking evidence
to the contrary, we continue to consider
the provisions as proposed necessary
and appropriate, and are making no
changes in this final rule.

Housing Facilities: Storage—Section
3.75(e)

We proposed in § 3.75(e) to expand
the regulations in existing § 3.75(c)
concerning proper storage of food and
bedding supplies. We proposed to retain
the requirements that food and bedding
be stored so as to protect them from
vermin infestation or contamination,
and proposed that food requiring
refrigeration must be stored accordingly.
We proposed requirements to ensure
further the quality of the physical

environment surrounding nonhuman
primates. We proposed to add a
requirement that open food and bedding
be stored in leakproof containers with
tightly fitting lids to prevent spoilage
and contamination. In proposed

§ 3.75(e), we proposed to require that
substances that would be toxic to
nonhuman primates be stored away
from food storage and preparation
areas, but proposed to allow them to be
stored in the animal areas if kept in
cabinets.

Under our proposal, only the food and
bedding in use could be kept in animal
areas; when they were not in use they
would have to be properly stored. In
addition, as proposed, all food would
have to be stored so as to prevent
contamination or deterioration of its
nutritive valze. The supplies would have
to be stored off the floer and away from
the walls, to allow cleaning around and
underneath them.

A small number of commenters
specifically supported proposed § 3.75(e)
as written. A number of commenters
stated that storage of food and bedding
near walls should be permissible. One
commenter gtated that if food and
bedding supplies can be moved for
cleaning, it should be permitted that
they be stored next to a wall. We
consider the provision restricting
storage near walls necessary, both to
allow for cleaning and to minimize
problems with vermin, and we are
making no changes based on these
comments,

Several commenters stated that the
regulations should prohibit all storage of
toxic materials in animal areas. If toxic
substances are stored in cabinets, the
risk of their causing harm to animals is
minimal. However, we agree that to
reduce the danger to animals as much as
possible, toxic substances stored in
animal areas should be limited to those
required for normal husbandry
practices. We are therefore adding such
a provision in this final rule,

Housing Facilities: Drainage and Waste
Disposal—Section 3.75(f)

The regulations we proposed would
continue to require that housing
facilities provide for removal and
disposal of animal and food wastes,
bedding, dead animals, and debris, as
provided in existing § 3.75(d). We
proposed to clarify this requirement so
that it clearly applies to all fluid wastes,
and to include a requirement that
arrangements must be made for regular
and frequent collection, removal, and
disposal of wastes, in a manner that
minimizes contamination and disease
risk. The regulations as proposed also
contained the requirements that trash

containers be leakproof and tightly
closed, and that all forms of animal
waste, including dead animals, be kept
out of food and animal areas.

Requirements for drainage systems
are provided in existing §§ 3.76(e) and
3.77(d) for indoor and outdoor facilities,
respectively. Because all types of animal
housing facilities, including sheltered
housing facilities and mobile or
traveling housing facilities, require a
proper disposal facility and drainage
system, we proposed to consolidate all
drainage and waste disposal
requirements in proposed § 3.75(f}. We
proposed to expand the requirements for
drainage systems to provide that in all
types of housing facilities, whether open
or closed drains, waste sump ponds, or
settlement ponds are used, they must be
properly constructed, installed, and
maintained, and they must minimize
vermin and pest infestation, insects,
odors, and disease hazards. As part of
this safeguard, we proposed to require
that waste sump ponds and settlement
ponds be located an adequate distance
from the animal area of the housing
facility to prevent problems with
vermin, pests, odors, insects, and
disease hazards. As proposed, drainage
systems would also have to eliminate
animal wastes and water rapidly, so
that the animals can stay dry. Traps
would be necessary in closed drainage
systems to prevent the backflow of
gases and the backup of sewage onto
the floor. Additionally, we proposed that
puddles of standing water must be
mopped up or drained so that the
animals stay dry.

A small number of commenters
specifically supported the provisions of
proposed § 3.75(f) as written. A large
number of commenters interpreted the
provisions regarding the prevention of
odor and sewage as a requirement that
closed drainage systems include
backflow valves. Many commenters
stated that installing such valves would
be prchibitively expensive. The
proposed provisions did not specifically
require backflow valves. The provisions
in question called for essentially the
same standards as those already
required under the existing regulations.
We therefore do not expect facilities to
experience significant practical or
financial difficulties in meeting this
standard.

A small number of commenters
opposed the proposed requirement that
trash containers have lids. We are
making no changes based on these
comments. We consider the covering of
trash containers necessary to control
insects and odors. Under these
regulations, the use of lids is required
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only in animal areas and food storage
and preparation areas, not in office
areas.

A number of commenters stated that it
would be difficult to remove all puddles
from surfaces in outdoor housing,
especially during rain. Other
commenters recommended that the
proposed provisions regarding puddles
be rewritten to state that free water in
the housing facilities should be dealt
with in a manner that ensures all
animals the freedom to avoid sprays and
puddles. One commenter stated that
because some primates enjoy playing in
puddles, decisions concerning standing
water should be left to the facility.
Another commenter stated that it should
be required that puddles of water in
animal areas be mopped up or drained
only if animals can come in contact with
the puddles.

We agree with the commenters that it
would be impossible to ensure that all
water is removed from animal areas at
all times. The intent of the proposed
provisions is to require removal of water
as rapidly as possible, so as to protect
animals from being soiled, and to
prevent the propagation of pests and
diseases. We consider this intent to be
adequately conveyed in the requirement
that standing puddles of water in animal
areas must be mopped up or dramed 80
that the animals stay dry.

One commenter stated that it is
impossible to eliminate standing water
in outdoor enclosures, and that,
therefore, raised covered platforms
should be required so as to allow
animals to remain dry. We are making
no changes based on this comment.
Outdoor facilities usually allow enough
space so that animals can avoid puddles
and soiling. Additionally, outdoor
housing facilities are required by the
regulations to contain shelter to protect
nonhuman primates from the elements.

One commenter opposed what the
commenter termed the relaxation of
regulations requiring the daily removal
of animal and food wastes in nonhuman
primate enclosures. We do not agree
with the commenter's interpretation of
the regulations. Section 3.84 requires
that excreta and food waste be removed
from each indoor primary enclosure
daily. The provisions in § 8.75(f) deal
with the collection, removal, and
disposal of wastes from the housing
facility.

Housing facilities: Washrooms and
Sinks—Section 3.75(g)

We proposed to retain the
requirement contained in existing
§ 3.75(e) that washing facilities be
available to animal caretakers for their
cleanliness, and to include it in

proposed § 3.75(g). The only comments
we received regarding this provision
supported it. We are therefore making
no changes to § 3.75(g) in this final rule.

Requirements for Different Types of
Housing Facilities

The existing regulations specify two
kinds of housing facilities, indoor and
outdoor. These terms are defined in Part
1 of the regulations. An indoor housing
facility is defined as “any structure or
building with environmental controls
housing or intended to house animals”
that is fully enclosed and has a
continuous connection between the
floor, ground, and ceiling, is capable of
being temperature and humidity
controlled, and has at least one door for
entry and exit. An outdoor housing
facility is defined as “any structure,
building, land, or premises, housing or
intended to house animals,” and which
does not meet the definition of an indoor
housing facility or a sheltered housing
facility and in which temperatures
cannot be controlled within set limits.
We proposed to add two additional
sections containing requirements for
sheltered housing facilities and mobile
or traveling housing facilities, previously
defined in this document.

Several commenters stated that the
standards for outdoor housing facilities
for nonhuman primates should
differentiate between research facilities
and dealers/breeders. We disagree. The
needs of the animals housed are the
same no matter which entity happens to
be holding them. We are therefore
making no changes based on these
comments.

Requirements for Indoor Housing
Facilities. Mobile or Traveling Housing
Facilities, the Sheltered Part of
Sheltered Housing Facilities, and
Shelters in Outdoor Housing Facilities

Three of the four types of housing
facilities that may be used to house
nonhuman primates are either enclosed
or partially enclosed. They are indoor
housing facilities, mobile or traveling
housing facilities, and the sheltered
portion of sheltered housing facilities.
We proposed to require that all of these
enclosed types of housing facilities be
required to provide heating, cooling, and
ventilation, and to maintain
temperatures within the temperature
limits provided in existing paragraphs
(a) and (b) of § 3.76, “'Facilities, indoor,”
as discussed below. Additionally, we
proposed to establish a minimum
temperature for shelters provided in
outdoor facilities.

1. Temperature Requirements—Sections
3.76(a), 3.77(a), 3.78(b), and 3.79(a)

We proposed that there must be
sufficient heat provided to protect
nonhuman primates from cold
temperatures. We proposed that, in
indoor facilities, the sheltered parts of
sheltered housing facilities, and mobile
or traveling housing facilities, the
ambient temperature must not fall below
45 °F (7.2 °C) and must not rise above
95 °F (35 °C) when nonhuman primates
are present. We also proposed to require
that shelters provided in outdoor
facilities provide heat to nonhuman
primates to prevent the ambient
temperature from falling below 45 °F
(7.2 °C), except as directed by the
attending veterinarian and in
accordance with generally accepted
professional and husbandry practices.
Additionally, we proposed that, in
indoor housing facilities, the sheltered
parts of sheltered housing facilities, and
mobile or traveling housing facilities, the
actual ambient temperature must be
maintained at a level that ensures the
health and well-being of the species
housed, as directed by the attending
veterinarian, in accordance with
generally accepted professional and
husbandry practices. As proposed,
auxiliary ventilation such as fans or air
conditioning would have to be provided
when the temperature is 85 °F (29.5 °C)
or higher.

We received a large number of
comments with regard to the issue of
temperature in indoor, sheltered, and
mobile and traveling housing facilities,
and concerning the minimum
temperature for shelters in outdoor
facilities. A number of commenters
stated that our proposed temperature
ranges were too stringent and did not
encompass natural conditions for many
species. A number of commenters also
recommended that we allow the
attending veterinarian to use
professional judgment when determining
appropriate temperature levels. A
number of other commenters stated that
our proposed temperature ranges were
too lenient in general, or too lenient
except for certain specified species.

We continue to believe that the well-
being of nonhuman primates housed in
enclosed facilities requires that
parameters be established for hot and
cold temperatures. We do not believe
that the needs of the animals housed
vary so widely as to warrant the
removal of all temperature limits. Upon
review of the comments calling for more
stringent temperature limits, and those
recommending more lenient limits, we
have decided that changes to the
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proposed rule are appropriate. For
example, while certain species or
animals may be acclimated to
temperatures exceeding 95 °F, the
confined nature of enclosed facilities
will make such high temperatures
intolerable for other animals. Also,
given the heightened effect of heat in
enclosed areas, even animals normally
acclimated to temperatures higher than
85 °F will not be able to tolerate high
temperatures in an enclosed area for
extended periods of time. Therefore, in
this final rule, we are establishing
general temperature limits more
stringent than those proposed, while at
the same time allowing flexibility to
accommodate animals that can tolerate
temperatures outside those limits. We
are providing in this final rule that the
ambient temperature in the enclosed
facilities must not fall below 45 °F
(7.2 °C) for more than 4 consecutive
hours when nonhuman primates are
present, and must not rise above 85 °F
{29.5 °C) for more than 4 consecutive
hours when nonhuman primates are
present. In sheltered housing facilities,
exposure to temperatures above 85 °F
must be approved by the attending
veterinarian, in accordance with
generally accepted husbandry practices.
A small number of commenters stated
that the regulations should be restated
to ensure that animals are maintained at
temperatures appropriate for their
species, or that they should include
temperature specifications by species or
groups. Because of the variation among
nonhuman primates, even those of the
same species, as to acclimation and
housing conditions, we do not consider
it appropriate or practical to establish a
system of allowable temperatures based
on species. The regulations in this final
rule provide that the temperature in
enclosed facilities must be maintained
within a range that ensures the health
and well-being of the animals housed.
A number of commenters stated that it
would not be practical or feasible to
attempt to control temperatures in
outdoor primate housing facilities,
especially if the facility is a large corral
type. As we discussed in the proposal,
while we agree that it would be difficult
or impossible to control the ambient
temperature in the outdcor housing
facilities, the regulations as proposed
require only that the animal shelters in
such facilities be maintained at
lemperatures no lower than 45 °F (10 °C).
Some of these commenters expressed
concern that the use of heat lamps to
achieve the necessary temperatures
would be potentially hazardous. In
reviewing this issue, it has always been
our intent that supplementary heat be

provided in shelters in outdoor housing
facilities in a way so as not to present
hazards. We have inserted the word
“safely” in § 3.78(a) to clarify this intent.
Heat lamps are one possible method of
maintaining required temperatures. The
proposed regulations do not require
their use.

Proposed § 3.78(a) provided that only
acclimated nonhuman primates may be
kept in outdoor housing facilities.
Several commenters stated that
determinations regarding the
acclimation of nonhuman primates
should be the responsibility of the
attending veterinarian. The commenters'
recommendation is consistent with our
intent regarding § 3.78(a) as proposed,
and we are amending that paragraph
accordingly.

One commenter stated that even
acclimated animals should not be
permitted at outdoor facilities when the
temperature falls below 45 °F. We
disagree. Certain nonhuman primates
can be acclimated to temperatures
below 45 °F. As long as they are
acclimated, there is no reason to
prohibit them from outdoor facilities at
the lower temperatures.

2. Ventilation and Relative Humidity
Level—Sections 3.76(b), 3.77(b), and
3.79(b)

In our proposal, we proposed that the
existing requirement in § 3.76(b) for
ventilation of indoor housing facilities
would be applicable to the three types
of enclosed housing facilities, to provide
for the health, comfort, and well-being of
nonhuman primates. For sheltered
housing facilities, we proposed that the
requirement would apply only to the
sheltered portion of the facility, since
the outdoor portion could not be
humidity controlled. We proposed that
in indoor housing facilities and the
sheltered part of sheltered housing
facilities the relative humidity must be
at a level that ensures the health and
well-being of the species housed, as
directed by the attending veterinarian,
in accordance with generally accepted
prcfessional and husbandry practices.
We also proposed that ventilation must
be provided to minimize odors, drafts,
and ammonia levels in these housing
facilities and that mobile or traveling
housing facilities must be ventilated to
minimize exhaust fumes, and to protect
the well-being of the nonhuman
primates.

A small number of commenters
specifically supported the ventilation
requirements in the proposed rule. A
small number of commenters
recommended that it be required that
the relative humidity in enclosed
facilities be maintained between 30 and

70 percent. One commenter
recommended that specific humidity
standards be established to better
ensure compliance with the regulations.
As we stated in our proposal, the effect
on animals of a particular level of
humidity depends to a great degree on
other factors, such as temperature and
ventilation. We therefore consider it
appropriate as proposed to allow the
maintenance of the humidity level in
accordance with generally accepted
professional and husbandry practices.

A small number of ccmmenters stated
that it is unnecessary to require as
proposed that auxiliary ventilation be
used at temperatures exceeding 85 °F
(29.5 °C), because the regulations as
proposed require in general that
facilities be sufficiently ventilated to
provide for the nonhuman primates’
health and well-being. While we agree
that the requirement for auxiliary
ventilation at higher temperatures falls
under the general requirement for
adequate ventilation, we continue to
believe that it serves a specific and
necessary purpose. Based on our
experience enforcing the regulations,
achieving adequate ventilation at
moderate temperatures can be
accomplished through various means,
such as either natural or mechanical
ventilation. However, at higher
temperatures, auxiliary ventilation
becomes necessary on a uniform basis
in ensuring the health and well-being of
the animals. We are therefore making no
changes based on the comments.

A number of commenters
recommended that the regulations
require that fresh air always be
provided to nonhuman primates, or that
if fresh air cannot be supplied, an
exemption must be submitted to the
Department for approval. We disagree.
The regulations as proposed require that
sufficient ventilation be supplied to
provide for the animals' health and well-
being. In many cases, recycled air is
more healthful than what would be
considered “fresh” air, due to the use of
air-filtering mechanisms. We are
therefore making no changes based on
these comments.

One commenter requested that the
regulations clarify what constitutes
excessive odor. The requirement that
odor be minimized is included in the
existing regulations. While we agree
that it does not lend itself to precise
measurement, we consider the word
“minimize" to be sufficiently
measurable for enforcement purposes.
Our enforcement experience has shown
that excessive odor generally can be
measured against the standard of what
is reasonable in the circumstances in
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accordance with generally accepted
husbandry practices.

One commenter recommended that
the regulations require that additional
ventilation be supplied in mobile or
traveling facilities when the temperature
exceeds 80 °F. The commenter's
recommendation was not supported by
additional data to demonstrate why the
change from 85 °F, as proposed, would
be necessary, and we are making no
changes based on this comment.

3. Lighting—Sections 3.76(c), 3.77(c), and
3.78(c)

We proposed to require, at the three
types of enclosed housing facilities
included in the proposed regulations,
sufficient light to permit routine
inspection and cleaning of the facility,
and observation of the nonhuman
primates. We also proposed that animal
areas must be provided a regular diurnal
lighting cycle of either natural or
artificial light, and that lighting must be
uniformly diffused throughout animal
facilities and provide sufficient
illumination to aid in maintaining good
housekeeping practices, adequate
cleaning, adeguate inspection of
animals, and for the well-being of the
animals. We proposed to retain
safegnards against exposing nonhuman
primates to excessive light and to apply
them to all enclosed housing facilities.

A small number of commenters
supported the proposed requirements for
lighting as written. A small number of
commenters objected to the proposed
requirement for lighting on a regular
diurnal cycle, and recommended instead
that the regulations require a specific
number of heurs of light and darkness a
day. Upon review of the comments, we
continue to believe it would not be
beneficial in all cases to establish one
specific timetable for lighting. Such a
specific imetable might not be
necessary or warranted in all cases and
might not coincide with normal outdoor
lighting cycles at a particular time of
year. The wording as proposed is
designed to allow for sufficient lighting
necessary for the well-being of the
animals and the performance of required
activities.

A number of commenters objected to
the provision in our proposel that light
in enclosed housing facilities be
uniformly diffused. Several commenters
stated that the regulations should
require only that the nonhuman
primates be protected from excessive
light. The requirement in our proposal
for the uniform diffusion of light is very
similar to the requirement in the existing
regulations for "uniformly distributed
illumination.” Our intent in retaining the
requirement for uniform lighting was to

allow for proper cleaning, observation of
animals, and inspection, without the
need for an additional light source, such
as a flashlight. We consider this
standard to be both necessary and
attainable.

Several commenters stated that the
regulations should allow for
professional judgment with regard to
light intensities. One commenter
opposed the proposed requirement that
nonhuman primates be protected from
excessive light, because, according to
the commenter, this would require the
moving of primary enclosures or housing
facilities. The regulations as proposed
contain only minimum and maximum
requivements for light intensity. We
consider these limits necessary for
preper husbandry practices and the
protection of the animals. Within these
limits, the regulations allow significant
variation as to lighting levels. We do not
agree that protecting animals from
excessive light will require moving of
housing facilities, although it may
require the moving of certain primary
enclosures. Moving enclosures,
however, is only one way of protecting
animals from excessive light. We
therefore do not consider it appropriate
or necessary to change the regulations
as proposed based on these comments.

A number of commenters
recommended that we provide the
authority to ' make exceptions to lighting
standards to the Committee at research
facilities. Section 2.38(k](1) of part 2 of
the regulations already provides that
exceptions to the standards in part 3 of
the regulations may be made when such
exceptions are specified and justified in
the proposal to cenduct an activity and
are approved by the Committee.

Requirements for Outdeoor or Partislly
Outdoor Housing Facilities

1. Shelter from the Elements—Sections
3.77 (d) and [e): Sections 3.78 [b) and {c)

Outdoor housing facilities cannot be
temperature contrelled. We proposed to
allow only those nonhuman primates
that are acclimated to the prevailing
seasonal temperature and that can
tolerate without stress or discomfort the
range of temperatures, humidity, and
climatic conditions known to occur at
the facility at the time of year they are
housed there to be housed in outdoor
facilities, in order to protect their
physical welfare.

As in existing §§ 3.77 (a) through (c),
our proposal provided that outdoor
housing facilities must provide shelter
from the elements and protection from
various weather conditions, such as sun,
wind, rain, cold air, and snow. For
example, under our propesal, nonhuman

primates would have to be provided
with shade from the sun and protection
from precipitation so that they may
remain dry. This requirement appears in
§ 3.78(b) of the proposed rule. We
proposed ‘to require that the shelter
provided be maintained in good repair,
and that it be constructed in a ' manner
and made of material that can be readily
cleaned and sanitized in accordance
with proposed § 3.75(c).

We proposed to make the requirement
to provide protection from the elements
applicable also to sheltered housing
facilities. We proposed to require that
northuman primates be provided shelter
from the elements at all times.
Accordingly, under our proposal, unless
the nonhuman primates have continual
ready access to the sheltered portion of
the facility, some additional form of
shelter would have to be provided that
satisfies the requirements contained in

paragraphs {a} through {e) of proposed
§3.77

A small number of commenters
specifically supported the provisions
regerding shelters as written. Some
commenters recommended that we
delete the requirement for shelter at
outdoor facilities. We consider such
shelters necessary for the health and
well-being of nonhuman primates
housed in such facilities and are making
no changes to our proposal based on
these comments.

In proposed §§ 3.77(e) and 3.78(c), we
proposed to reguire that the shelters in
both sheltered and outdoor housing
facilities be large enough to provide
protection comfortably to all the
nonhuman primates housed in the
facility at the same time. As proposed,
sheltered housing facilities and outdoor
housing facilities would be required (1)
to have multiple shelters if there are
aggressive or dominant animals present
that might deter other nonhuman
primates from utilizing the shelters
when they so desire, or (2) to provide
some other means to ensure protection
for each nonhuman primate housed in
the facility.

A number of commenters stated that
the requirement for multiple shelters in
certain situations should be deleted,
because it would not eliminate the
problem of some nonhuman primates
being too intimidated by others to seek
shelter. The commenters stated thet
there is a dominant animal in every
social group, and that, consequently, it
would be impossible to guarantee that
every animal would choose to join
others in shelter. We are making no
changes based on these comments. As
we stated in the proposal, while we
agree that it would be impossible to
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force every animal to take shelter,
providing sufficient multiple shelters
when aggressive or dominant animals
are present would ensure that all
nonhuman primates in the facility will
have access to shelter. If all animals do
not have access to shelter, the facility
can either increase the number of
shelters or reduce the number of
animals housed.

A number of commenters stated that
proposed §§ 3.77(e) and 3.78(c) were
redundant with §§ 3.77(d) and 3.78(b)
respectively, and should be deleted. We
disagree. Sections 3.77(d) and 3.78(b) set
forth the type of shelter that is required.
Sections 3.77(e) and 3.78(c) set forth the
requirement that sufficient shelter or
shelters be provided to allow all animals
housed access to shelter.

A small number of commenters
suggested specific alternatives to
multiple shelters for ensuring that all
animals housed have access to shelter.
These suggested methods fall under the
provision allowing for “other means" of
ensuring protection for each animal. We
do not consider it necessary or
appropriate to limit alternatives by
setting forth specific means in the
regulations.

The provisions for shelter in outdoor
or partially outdoor facilities require
that the shelter provide protection from
any weather conditions that might
occur. A number of commenters
recommended that this provision be
deleted, because no shelter structure is
likely to be effective during events such
as hurricanes or tornadoes. We do not
consider it appropriate to make the
change recommended by the
commenters. The required shelters must
be able to provide shelter from
reasonably foreseeable extremes of
weather.

2. Perimeter Fence—Sections 3.77(f) and
3.78(d)

In proposed §§ 3.77(f) and 3.78(d), we
proposed to require that unless a natural
barrier exists that would restrict the
animals to the housing facility and
prevent unauthorized humans and
animals from having contact with the
nonhuman primates, a perimeter fence
be placed around the outdoor areas of
sheltered housing facilities and outdoor
housing facilities. We proposed that the
fence would have to be of sufficient
height to keep unwanted species out,
and that fences less than 6 feet high
would have to be approved by the
Administrator. We also proposed that
the fence would have to be of sufficient
distance from the outside wall or fence
of the primary enclosure to prevent
physical contact between animals inside
the enclosure and outside the perimeter

fence, and that fences less than 3 feet
from the primary enclosure would have
to be approved by the Administrator.

In certain settings a perimeter fence is
not needed because the animals are
protected by natural barriers, such as
moats or swamps surrounding the
facility. As proposed, the exception for
natural boundaries would be subject to
the Administrator's approval. Under our
proposal, the perimeter fence could be
slatted, latticed or of other similar
design, as long as it was designed and
constructed in a manner that restricts
unauthorized humans and animals from
entering or having contact with the
nonhuman primates, including animals
capable of digging underneath it, and
that prevents small animals the size of
dogs, raccoons, and skunks from
entering through it. We proposed that
the fence would not be required if the
outside walls of the primary enclosure
were high enough and built in a manner
that prevents contact with or entry by
other animals. To avoid the need for a
perimeter fence we proposed to require
that the outside walls of the primary
enclosure be made of a heavy duty
material such as concrete, wood, metal,
plastic, or glass, that prevents
unauthorized entry by and contact with
humans and animals.

We also proposed to retain the
provision that the perimeter fence be
able to prevent the entry of
unauthorized humans. We also proposed
to retain such a provision in the
conditions necessary to make
alternative barriers acceptable in lieu of
perimeter fences.

A small number of commenters
specifically supported these provisions
as written. A number of commenters
specifically opposed the provisions
requiring a perimeter fence. Some
commenters stated that requiring a
fence at least 6 feet high would not
necessarily keep unwanted animals
from entering the area occupied by the
nonhuman primates; that even a fence of
that height could be breached by certain
animals. Other commenters
recommended that we remove the
requirement that the fence be able to
keep out unauthorized humans, stating
that the security of a facility is rightfully
the concern of the facility. We disagree
that a perimeter fence will not help
protect the animals housed. The
perimeter fence is not intended to
ensure security for the facility, but
rather, to protect against incidental
contact with the nonhuman primates by
other animals and people. We agree,
however, that a fence of any practicable
height will not be able to entirely
eliminate entry by either humans or
other animals. We do continue to

believe that a fence at least 6 feet high
will provide reasonable protection and
deter the entrance of humans and other
animals. To clarify the purpose of the
perimeter fence, however, we are
amending the proposal to require that
such a fence “restrict” the entrance of
animals and humans, rather than
“prevent"” their entrance, as proposed.
We are making a like change in § 3.77(f)
(1) as proposed regarding alternative
methods of surrounding the animals.

A number of commenters stated that a
facility not be considered in violation of
the regulations in cases of unlawful
intrusion, as long as the perimeter fence
is adequately constructed with signs
prohibiting unauthorized entry. A fence
that reasonably restricts such entrance
will be considered to be in compliance
with the standards.

One commenter stated that a 4-foot
perimeter fence would be just as
effective in meeting the proposed
standards as a 6-foot fence. Another
commenter stated that a short, electric
fence might suit some facilities better.
One commenter stated that perimeter
fence requirements should be flexible
enough to allow the facility to meet its
own needs. Another stated that primary
enclosures of solid construction might
not need a 6-foot-high fence. Based on
the need to restrict the entrance of other
animals and unauthorized humans, we
consider 6 feet to be the minimum
necessary fence height in most cases.
However, the regulations as proposed
allow for varying situations and needs
by providing for approval by the
Administrator of fences less than 6 feet
high.

Several commenters expressed the
opinion that requiring the written
permission of the Administrator for
fences less than 6 feet high exceeds the
Department’s authority. We disagree.
The Secretary of Agriculture is
authorized to promulgate whatever
regulations he or she deems necessary
to carry out the requirements of the Act.

One commenter stated that perimeter
fence requirements should be
standardized among species. We are
making no changes based on this
comment. The regulations in this final
rule specify the need for a perimeter
fence to restrict the entrance of other
animals and unauthorized humans. Such
a need exists for all nonhuman primates,
and the type of fence used should not
depend upon the species of nonhuman
primate housed.

As we noted in the “SUPPLEMENTARY
INFORMATION" of this rule under the
heading “EFFECTIVE DATES,” many
commenters pointed out that certain of
the new standards would require
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affected facilities to make extensive
structural changes. The addition of the
requirement for perimeter fences at
sheltered and outdoor housing facilities
are two such changes in the standards.
Therefore, we are providing in §§ 3.77(f)
and 3.78{d) of this rule that facilities
must comply with the requirements for
perimeter fences on and after February
15, 1984.

3. Additional Safety Requirement—
Sections 3.77(g), 3.78(e), and 3.79(d)

We also proposed to add a
requirement for facilities that are at
least partially outdoors and are
accessible to the public in order to
protect nonhuman primates from the
public and to protect the public from
nonhuman primates, As proposed,
public barriers would be required for
sheltered housing facilities under
proposed § 3.77(g), for outdoor housing
facilities under proposed § 3.78(e), and
for mobile or traveling housing facilities
under proposed § 3.79(e). The
regulations we proposed would require
barriers preventing unauthorized
physical contact between the public and
nonhuman primates for fixed public
exhibits and traveling animal exhibits,
at any time the public is present, to
protect both the public and the
nonhuman primates. We also proposed
to require that nonhuman primates used
in trained animal acts or uncaged public
exhibits be under the control and
supervision of an experienced handler
or trainer whenever the public is
present. We proposed to allow trained
nonhuman primates used in animal acts
and uncaged public exhibits to have
physical contact with the public, as
allowed under § 2.131 of part 2 of the
regulations, but only if the nonhuman
primates are under the direct control
and supervision of an experienced
handler or trainer at all times during the
contact, in order to prevent injury to
both the nonhuman primates and the
public.

A number of commenters objected to
the proposed requirement that the
barrier must prevent contact between
nonhuman primates and the public. For
the same reasons discussed above
regarding perimeter fences, we are
changing the word “prevent,"” as set
forth in the proposal, to “restrict.”

A number of commenters
recommended that the regulations
prohibit all contact between nonhuman
primates and the public. While we agree
that unauthorized contact must be
restricted, we do not consider it
necessary to prohibit all contact
between nonhuman primates and the
public, as long as the handling

requirements set forth in § 3.78(e) as
proposed are met.

Primary Enclosures

We proposed to revise completely
existing § 8.78, “Primary enclosures,"” in
accordance with the 1985 amendments
to the Act. Under the amendments, the
Secretary of Agriculture is directed to
“promulgate standards to govern the
humane handling, care, treatment, and
transportation of animals by derlers,
research facilities, and exhibitors.” The
standards must include minimum
requirements "'for a physical
environment adequate to promote the
psychological well-being of primates.” {7
U.S.C. 2143(a) {2) (B)) Included among
the primary enclosures subject to the
regulations would be those used by
circuses, carnivals, traveling zoos,
educational exhibits, and other traveling
animal acts and shows.

Our proposal was in contrast to
existing § 3.78, which provides general
requirements for construction and
maintenance of primary enclosures and
uniform space requirements for every
nonhuman primate housed in a primary
enclosure.

Primary Enclosures: General
Reguirements—Section 3.80(a)

Primary enclosures are defined in part
1 of the regulations as “any structure or
device used to restrict an animal to a
limited amount of space, such as a room,
pen, run, cage, compartment, pool,
hutch, or tether.” We proposed in
§ 3.80(a) to continue to require that
primary enclosures be structurally
sound and maintained in good repair to
protect the animals from injury, to
contain them, and to keep other
unwanted animals out, that they enable
the animals to remain dry and clean,
that they provide the animals with
convenient access to clean food and
water, that their fleors be constructed in
a manner that protects the animals from
injury, and that they provide sufficient
space for the nonhuman primates to
make normal postural adjustments with
freedom of movement.

We also preposed to require in
proposed § 3.80(a) that the primary
enclosures have no sharp peints or
edges that could injure the animals, that
they keep unauthorized people and
unwanted animals from entering the
enclosure or having physical contact
with nonhuman primates, that they
provide shelter and protection from
extreme temperature and weather
conditions that can be dangerous to the
animals' health and welfare, that they
provide sufficient shade to protect all
the animals contained in the enclosure
at one time, and that they enable all

surfaces to be readily cleaned and
sanitized or replaced if worn or soiled.

One commenter specifically supported
the provisions of proposed § 3.80{a) as
written. A small number of commenters
recommended that the regulations
require that primary enclosures provide
hiding areas out of sight from humans
and other primates. If such hiding areas
are necessary for certain species or
animals, they are to be addressed under
the provisions in § 3.81 of this final rule,
which requires a plan including
environment enhancement to promote
psychological well-being. We do not
consider it necessary or appropriate to
include such a requirement for all
primary enclosures. v

Several commenters stated that the
requirements in proposed § 3.80(a)
would not be practical in outdoor
housing facilities. We are making no
changes based on these comments.
There are no requirements in proposed
§ 3.80(a) that would be unnecessary or
impracticable in outdoor facilities.

A large number of commenters took
issue with our requirements in proposed
§§ 3.80(a)(2)(iii) and [a)}{2)(iv) that
primary enclosures be constructed so as,
among other things, to prevent the
unauthorized release of nonhuman
primates and to prevent the entry of
unauthorized individuals. A large
number of commenters stated that such
requirements would create a need for
individual cage locks, which would
restrict emergency access to each
animal. Upon review of the comments
received, we agree that §§ 3.80 (a)(2)(iii)
and (a)(2)(iv) as proposed could create
impracticable and possibly unsafe
conditions. For these reasons, and for
the reasons relating to unauthorized
humans discussed in this supplementary
information under the heading “Housing
Facilities: Structure; Construction—

§ 3.75(a).”" we are removing the
proposed requirements that primary
enclosures prevent the unauthorized
release of nonhuman primates and
prevent the entry of unauthorized
individuals.

Section 3.80[a)(2)(vii) as proposed
requires that primary enclosures be
constructed so as to provide the
nonhurman primates with easy and
convenient access to clean food and
water. A number of commenters stated
that requiring easy access to food might
be interpreted as prohibiting the use of
enrichment devices containing food. We
disagree. Although task-oriented and
enrichment feeding devices may be part
of the environment enhancement
programs developed under § 3.81, a
basic adequate diet must be made
available to the nonhuman primates.
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A number of commenters addressed
the requirement in proposed
§ 3.80(a)(2)(x) that primary enclosures
must have floors that are constructed in
a manner that protects the nonhuman
primates from injuring themselves. One
commenter recommended that the
provision state instead that primary
enclosures must have floors that are
constructed in a manner that protects
the primates from having their
appendages caught. Many other
commenters specifically opposed the
use of large wire mesh floors that would
allow primates' hands and feet to slip
through. We consider the commenters’
concerns to be adequately addressed by
§ 3.80(a)(2)(x) as written.

A small number of commenters stated
that proposed § 3.80(a)(2)(x) was written
so as to imply that cage floors would
have such small mesh that there will be

an increased risk of contaminating food
with feces. The intent of the Act is to
provide for the health and well-being of
the animals. Floors that cause injury to
the animals by allowing their arms or
legs to pass through do not comply with
the intent of the Act, whether or not they
prohibit the passage of feces. We do not
consider the ease of cleaning to be a
higher priority than the safety of the
animals. Whatever the design of the
floors, the animals in the enclosure must
be provided access to clean food and
water.

A number of commenters stated that
certain wording within proposed
§ 3.80(a) was redundant. We disagree.
Each of the provisions in proposed
§ 3.80{a) addresses a distinct need, and
is necessary for proper enforcement.

Primary Enclosures: Minimum Space
Requirements—Section 3.80(b)

In our proposal, we proposed to revise
completely the minimum space
requirements for nonhuman primates set
forth in existing § 3.78(b) (1) and (2). The
existing requirements specify that
primary enclosures be “constructed and
maintained so as to provide sufficient
space to allow each nonhuman primate
to make normal postural adjustments
with adequate freedom of movement"
and provide a minimum floor space
equal to an area of at least three times
the area occupied by each animal when
standing on four feet, regardless of the
size or condition of the animal.

The minimum enclosure sizes we
proposed for all facilities are based on
the typical weight of the species, except
for brachiating species and great apes,
in accordance with the following table:

Weight Floor area/animal Height
Group
Ibs. (kg.) ft.2 (m?) in. (cm.)
(under 1) 1.6 (0.15) 20 (50.8)
(1-3) 3.0 (0.28) 30 (76.2)
(3-10) 43 (0.40) 30 (76.2
(10-15) 6.0 (0.56) 32 (81.28)
(15-25) 8.0 (0.74) 36 (91.44)
(over 25) 251 (2.33) 84 (213.36)

In addition to the above proposed
space requirements, we proposed that
facilities must provide great apes
weighing over 110 lbs. (50 kg) an
additional volume of space in excess of
that required for Group 6 animals, to
allow for normal postural adjustments.

We proposed that nonhuman primates
would be categorized into the six groups
by the typical weight of animals of their
species, except for infants (up to 6
months of age) and juveniles (8 months
to 38 years of age) of various species,
which may weigh so much less than
adults of their species that they are
grouped with lighter weight species
unless they obviously require greater
space to make normal postural
adjustments and movements, and except
for brachiating species and the larger
great apes. Brachiating species are those
that typicaily hang or swing by their
arms so that they are suspended in the
air and fully extended. We included the
following as examples of the types of
nonhuman primates that fall into each
group:

Group 1-—Marmosets, Tamarins, and
infants (less than 8 months of age) of
various species.

Group 2—Capuchins, Squirrel
Monkeys and species of similar size,
and juveniles (6 months to 3 years of
age) of various species.

Croup 3—Macaques and African
species.

Group 4—Male Macaques and large
African species.

Group 5—Baboons and
nonbrachiating species larger than 33.0
Ibs. (15 kg.).

Group 6—Great Apes over 55.0 Ibs.
(25 kg), except as provided for Great
Apes weighing over 110 1bs. (50 kg), and
brachiating species.

In our proposal, we stated our belief
that, in most instances, the specified
dimensions for the various species
would be sufficient to promote the
nonhuman primates’ psychological well-
being, and the table could be used to
determine the minimum space
requirements for each species. As
proposed, however, if a nonhuman
primate were unable to make normal
postural adjustments and movements, or
could not do so without difficulty,
netwithstanding the table, it would have
to be provided greater space. We
proposed that the space requirements
would be minimum standards that must
be provided to each nonhuman primate
contained in a primary enclosure, unless
otherwise specified. However, our
proposal provided that, in the case of
mothers with infants less than 6 months
of age, the space and height
requirements would be those required

for the mother, As proposed, the
minimum height for the animals weuld
be the minimum height requirement for
the largest nonhuman primate in the
enclosure. Also, the regulations as
proposed would not allow the size of a
primary enclosure to be reduced
because it contains a suspended fixture,
such as a swing or a perch, except that
low perches and ledges would be
counted as part of the floor space.

A small number of commenters
specifically supported the minimum
space requirements proposed. A much
larger number of commenters took issue
with the minimum space requirements
we proposed to require. Some expressed
general opposition to increased space
requirements for nonhuman primates. A
number of commenters stated that the
proposed space reguirements were
arbitrary and lacking in scientific basis,
or would not promote increased activity
among nonhuman primates. A large
number of commenters stated that the
proposed requirements were
inadequate, or more specifically that
they did not meet the space needs of
great apes. Some stated that alternative
methods for determining space
requirements should be adopted. The
minimum space requirements set forth in
the proposal were based on data



6470 Federal Register / Vol. 56, No. 32 |/ Friday, February 15, 1991 / Rules and Regulations

supplied by an expert committee on
primates convened prior to the initiation
of rulemaking, on consultation and
coordination with HHS, on comments
received from the public in response to
our original proposal, and on our
experience enforcing the regulations.
Based on this information collection and
consultation, we are confident that the
space requirements adopted in this rule
represent current professionally
accepted standards.

Several commenters stated thal the
examples we provided of which types of
nonhuman primates typically fall under
which weight group were incorrect in
some cases and should be deleted. We
are making no changes based on these
comments. The examples we provided
are just that. They are included in a
footnote and are meant as guidelines for
appropriate grouping of nonhuman
primates. The examples provided are
based on the NIH Guide, and are not
meant to apply to every animal of a
given species. The actual space
requirements are based on weight, not
species.

Several commenters stated that the
regulations should adopt the space
recommendations of the American
Association of Zoological Parks and
Aquariums (AAZPA), as published in
our original proposal. While we
encourage the adoption of the AAZPA
recommendations where possible, we do
not consider it appropriate to require
them in the regulations. Under the Act,
we establish minimum standards for
animal care. The AAZPA standards
exceed the minimum necessary for the
humane care of nonhuman primates.

A small number of commenters either
opposed counting low perches or ledges
as part of the floor space, or requested
clarification as to the height at which
low perches or ledges would be
considered part of the floor space. We
agree that the regulations as proposed
are unclear on this point. We are
therefore adding language to § 3.80(b) of
these regulations to provide that low
perches and ledges that do not allow the
space underneath them to be
comfortably occupied by the animal will
be counted as part of the floor space.

One commenter stated that young
primates should be provided the same
space as adults of their species, to allow
them to grow. Another commenter
stated that there is no evidence to
indicate that space requirements should
be different with regard to the sex of the
species. The proposed space
requirements are based on the weight of
the animal, not on whether it is young,
or male or female. The proposed
regulations do contain a footnote that
provides examples of which types of

nonhuman primates typically fall into
which weight groups. In these groups,
the differences in weight between males
and females, and young primates and
adults, is taken into consideration.
However, this footnote is included
merely as guidance. With regard to
young primates, it is expected that they
will be transferred to appropriate cages
based on their weight as necessary.

One commenter recommended that
cage size be related to total biomass,
instead of the sum of each individual
primate. We disagree. Two primates
weighing 2 pounds each, require more
space than one primate weighing 4
pounds. We do not consider space
requirements based on total biomass to
be sufficient to meet the space needs of
the animals, nor to provide for their
psychological well-being.

One commenter recommended that a
specific space requirement for apes over
110 pounds should be listed in the
primate space table. We are making no
changes based on this comment. The
regulations as proposed require that
special attention be given to the larger
great apes. Not only must they be
provided with an additional volume of
space to allow for normal postural
adjustments, in excess of that required
in the top group of space requirements
in the space table, but they must also be
provided with additional opportunities
for species-typical behavior. We are
confident these requirements will
adequately meet the space and
psychological needs of larger great apes.

A small number of commenters
recommended that individually housed
nonhuman primates be placed in
primary enclosures with minimum
dimensions for only short periods of
time, and only for specified reasons—
such as due to approved protocols or
normal veterinary care requiring
isolation. While we agree that
individually housed nonhuman primates
require additional enrichment for their
psychological well-being, such
enrichment would be provided for under
the requirements in § 3.81 as proposed,
concerning environment enhancement to
promote psychological well-being.

A small number of commenters stated
that in proposing minimum space
standards the Department had ignored
activity and behavior typical of varying
species. A very large number of
commenters specifically opposed the
height requirements set forth in our
proposal, stating that those provisions
did not allow enough space for climbing
to promote the psychological well-being
of nonhuman primates. As we discussed
in our proposal, we agree that the
proposed space requirements alone do
not address the issue of activities

particular to varying species. However,
under the regulations, each regulated
facility will be required to develop a
plan for promoting the needs of the
nonhuman primates housed in the
facility. We consider this type of plan to
be the most practical way of addressing
species-typical activity.

A small number of commenters stated
that primate cage dimensions should be
based on whether the species is
arboreal or terrestrial. We do not
believe that such considerations would
be practical. In most cases, nonhuman
primates are neither exclusively
arboreal nor exclusively terrestrial, and
basing cage sizes on such considerations
would not be feasible. Additional height
requirements for brachiating species are
already included in the regulations as
proposed. For other species, if species-
typical activity requires an arboreal
environment, that would need to be
addressed in the plan for environment
enhancement required under § 3.81 of
the regulations as proposed.

A small number of commenters
recommended the establishment of a
separate space group for brachiating
species, utilizing crown-heel and span
dimensions. Based on the size of the
largest brachiating species, and on their
postural needs, we consider including
them in the largest space requirements
to be necessary and adequate to meet
their needs. We are therefore making no
changes based on the comments,

We received some comments
recommending that determining
appropriate space requirements should
be the responsibility of the attending
veterinarian, in accordance with
generally accepted professicnal and
husbandry practices. As we discussed in
our proposal, while we agree that the
attending veterinarian should be given
some latitude in determining cage size,
we believe that such decisions should
be made in the context of specific
minimum space requirements that would
otherwise be required. In § 3.806(b)(4) as
proposed (redesignated as
§ 3.80(b)(2)(iii) in this final rule), we
provided that any exemption from the
specified space requirements must be
required by a research proposal or the
judgment of the attending veterinarian,
and be approved by the facility’s
Committee. In the case of dealers and
exhibitors, any exemption must be
required in the judgment of the attending
veterinarian, and must be approved by
the Administrator.

Several commenters expressed the
opinion that the provisions as proposed
allow too much flexibility to regulated
entities regarding minimum space
requirements for nonhuman primates.
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We consider the minimum space
requirements to be quite specific as
proposed, and are making no changes
based on these comments.

A small number of commenters stated
that it would be inappropriate to require
a minimum 84" height for category 6,
because a cage that size would not fit
through an 84" door frame due to the
door jamb or floor material. Several
commenters also stated that requiring
cages of that height would necessitate
the raising of rooms in which the
commenters house nonhuman primates.
We do not consider this concern to be
one that will occur with any frequency,
nor to be one that warrants our changing
the regulations as proposed. We have
determined that Category 6 nonhuman
primates require a minimum cage height
of 84" for their health and well-being,
and the final rule reflects this
determination. The height requirements
are based on the NIH Guide, which is
already followed by many members of
the research community. Further, we do
not believe that the problem of moving
cages through doorways is a significant
practical one. Cages can be
disassembled and reassembled when
necessary.

A number of commenters opposed the
proposed requirement that, when more
than one nonhuman primate is housed in
a primary enclosure, the minimum space
provided be the sum of the minimum
space requirements that must be
provided for each nonhuman primate
housed in the enclosure. The
commenters stated that such a formula
could lead to unworkable housing and
care situations, might reduce research
conducted to find data to define space
requirements or cage enrichments, and
would not take into account variables
among individual animals and species.
We continue to consider the space
requirements for group-housed animals
to be necessary and workable as
proposed. In terms of practical
implementation, they are similar to the
existing regulations, which require a
minimum amount of space for each
animal housed in an enclosure. Further,
we do not believe they will have a
negative effect on research regarding
space requirements, With the addition
to the regulations of a mechanism for
approval of innovative housing,
incentive exists to conduct further
research on the space requirements of
nonhuman primates, and on innovative
housing that will meet those needs.

One commenter stated that mothers
with infants under 8 months of age
should be housed in enclosures that are
based on the combined minimum space
requirements for the mother and the

infants, as determined by weight, We do
not consider such a requirement
necessary, based on species behavior
which typically involves carrying and
attention to the infant. We are therefore
making no changes based on this
comment. One commenter stated that
infant primates should be allowed to
stay with their mothers until 12 months
of age, instead of being weaned
unnecessarily at 6 months of age.
Another commenter stated that the
regulations regarding mothers with
infants should refer to “unweaned
infants" rather than infants less than 6
months of age, to prevent premature
separation from the mother. The
regulations as proposed do not require
weaning at any particular age. The
provisions regarding when infants need
additional space is based on both
nonhuman primate behavior and the
size of the infant. Most nonhuman
primates require additional space by 6
months of age, whereas weaning ages
may vary greatly.

As we noted in the “Supplementary
Information” of this rule under the
heading “Effective Dates," many
commenters pointed out that certain of
the new standards would require
affected facilities to make extensive
structural changes. The alteration of the
minimum space requirements for
nonhuman primates is one such change
in the standards. Therefore, in
§§ 3.80(b)(1) (i) and (ii) of this rule, we
are continuing the existing regulations
for minimum space requirements for
nonhuman primates for the period prior
to February 15, 1994. On and after
February 15, 1994, facilities must comply
with the minimum space requirements
for nonhuman primates set forth in
§ 3.80(b)(2)(i) through § 3.80(b)(2)(iv) of
this rule (redesignated from §§ 3.80(b)
(1) and (2), and § 3.80(b) (4) and (5),
respectively, of the proposed rule).

In our proposal, we stated that we
encourage the design and development
of primary enclosures that promote the
psychological well-being of nonhuman
primates by providing them with
sufficient space and unrestricted
opportunity for movement and exercise,
and by allowing them to interact
physically and socially with other
nonhuman primates. Accordingly, we
proposed to allow the use of primary
enclosures that do not precisely provide
the minimum space otherwise required.
Under our proposal, an applicant would
be required to demonstrate that the
proposed primary enclosure provides
sufficient space and is designed so that
the nonhuman primates can express
species-typical behavior. We proposed
that approval of alternative housing at

research facilities would be the
responsibility of the facility's
Committee. The use of such alternative
housing by dealers and exhibitors would
be dependent upon approval of the
Administrator.

A very large number of commenters
addressed the provisions regarding
innovative housing for nonhuman
primates. Most of these commenters
supported the provision. These
commenters recommended that pole-
housing be included as an acceptable
method of innovative housing. We
continue to consider it appropriate that
approval or denial of alternative housing
be done on a case-by-case basis, and
are making no changes based on these
comments. A large number of
commenters objected to what they
termed a “loophole” that would permit
smaller primary enclosures than those
otherwise required by the regulations.
We consider adequate space to be one
of the primary factors in the humane
treatment of animals regulated under the
Act. The specific space requirements we
set forth in the proposal were based on
the best current information available to
us. However, we believe it would be
unrealistic to conclude that the design
standards currently in general use
cannot be improved upon, based on
continuing research in engineering and
animal behavior. Establishing a
mechanism for approval of innovative
enclosures will likely foster such
research, It is also important to note that
innovative enclosures will not qualify
for approval unless they provide the
animals with a sufficient volume of
space and the opportunity to express
species-typical behavior, and that such
enclosures will be subject to APHIS
inspection.

Environment Enhancement to Promote
Psychological Well-Being—Section 3.81

In proposed § 3.81, titled
“Environment enhancement to promote
psychological well-being,” we proposed
that dealers, exhibitors, and research
facilities be required to develop,
document, and follow a plan for
environment enhancement adequate to
promote the psychological well-being of
nonhuman primates. We proposed to
require that the plan be in accordance
with the currently accepted professional
standards as cited in appropriate
professional journals or reference guides
and as directed by the attending
veterinarian. We also proposed to
require that the plan be made available
to APHIS, and, in the case of research
facilities, to officials of any pertinent
Federal funding agency. We proposed to
require that the plan address certain
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specified areas, including: (1) Social
grouping; (2) environmental enrichment;
(3) special considerations of nonhuman
primates requiring special attention; and
(4) restraint devices.

A very large number of commenters
supported in general the promotion of
psychological well-being in nonhuman
primates. A number of others requested
that “'psychological well-being" in
nonhuman primates be defined. A
number of commenters stated either that
the term is undefinable and cannot be
measured as an improvement for
nonhuman primates, that it is impossible
to establish valid standards for the
animals’ psychological well-being, that
the proposed standards might be
detrimental to nonhuman primates, that
the proposed regulations regarding
psychological well-being were
excessive, or that the proposed
standards were not based on scientific
analyses. As we discussed in our
proposal, what constitutes psychological
well-being in each species and each
primate does not lend itself to precise
definition. As an agency, however, we
are mandated by Congress to establish
standards to promote the psychological
well-being of nonhuman primates. As
we discussed earlier, the information
received from the expert committee on
primates, consultations with HHS, other
experts in primates, and the large
number of comments received on the
subject, demonstrate that the
psychological well-being of nonhuman
primates involves a balance of several
factors or areas of concern. This concept
involves sufficient space for the animals;
methods to stimulate the animals and
occupy some of their time, both
physically and mentally (i.e.,
environment enrichment); and methods
of social interaction with other
nonhuman primates or humans.

The promotion of the psychological
well-being of nonhuman primates is a
critical component in our rewriting of
the animal welfare regulations, and is
one that we are specifically mandated to
address under the Act. Statutorily, we
have the responsibility and obligation to
establish such provisions as we believe
are necessary for a physical
environment to promote the animals’
psychological well-being, but do not
have the authority to interfere with
actual research.

One commenter stated that the
regulations should not limit resource
materials for the development of
environment enhancement plans to
professional journals and reference
guides. The regulations as proposed
require adherence to such information
sources as a minimum. They do not

prohibit the use of other research
sources in establishing the required
plans.

A large number of commenters urged
that the regulations include specific
requirements for exercise and social
grouping of nonhuman primates, as
proposed in our original proposal, We
disagree with the commenters that it
would be in the best interests of
nonhuman primates to impose uniform
rigid standards on all facilities. Because
of the diverse needs of varying species
and individual animals, it might actually
prove harmful to establish the same set
of specific standards for all animals.

A small number of commenters stated
that any release of nonhuman primates
for exercise and social interaction
should be documented. We do not
consider such documentation necessary
for enforcement purposes. With the
requirement for a written plan, and
inspections by Department personnel,
we do not expect enforcement problems
with the regulations as proposed.

We are making two additions to § 3.81
as proposed to clarify our intent. That
section requires that the plan for
environment enhancement be made
available to APHIS. It was our intent
that the plan be made available upon
request, We are therefore adding
language to § 3.81 as proposed to clarify
that intent. Additionally, we are
specifying that the required plan for
environment enhancement must be an
appropriate one.

Social Grouping.

We proposed in § 3.81(a) that the
environment enhancement plan include
specific provisions to address the social
needs of nonhuman primates of species
known to exist in social groups in
nature. As proposed, such specific
provisions must be in accordance with
currently accepted professional
standards, as cited in appropriate
professional journals or reference
guides, and as directed by the attending
veterinarian.

A number of commenters opposed the
proposed provisions regarding the social
needs of nonhuman primates. Several
commenters said the proposed
provisions were vague and should be
clarified, or that more specific criteria
for meeting social needs should be set
forth. Many others offered specific
recommendations for addressing the
animals' social needs. The proposed
provisions regarding the social needs of
primates were intentionally written so
as to allow some flexibility and
professional discretion to individual
facilities in meeting the social needs of
the animals. Exactly how the animals’
social needs are met is of less

importance than the fact that they are
met,

One commenter stated that requiring
that the social needs of nonhuman
primates be met exceeds the intent of
Congress. We do not agree with the
commenter. In general, nonhuman
primates are social animals, with the
need for socialization constituting a
significant component of their
psychological makeup. Promotion of the
animals’ psychological well-being
requires that their social needs be
addressed.

A small number of commenters stated
that caging nonhuman primates for their
lifetime has proven to be advantageous
both to the animals' care and to their
welfare, We disagree that individually
housing nonhuman primates, without
addressing their psychological and
social needs, is adequate to promote
their psychological well-being. Such
practices will not be in compliance with
these regulations.

A number of commenters stated that
social housing should not be mandatory,
but rather should be one of the possible
methods of enriching the animals’
environment. Other commenters stated
that multiple housing of animals is
inappropriate in most cases. One
commenter stated that socialization
should be based on individual housing
that allows for visual and auditory
contact among nonhuman primates,
rather than group housing. One
commenter stated that, under the
regulations as proposed, facilities might
be precluded from housing only one
nonhuman primate. We are making no
changes based on these comments. The
regulations as proposed do not
specifically call for group housing of
nonhuman primates. They do, however,
require that the social needs of
nonhuman primates be addressed. In
most cases, we expect group housing to
be the most efficient and appropriate
method of ensuring that the animals’
social needs are met.

Many commenters stated that social
grouping would endanger the animals’
welfare by increasing noise and fighting.
We are making no changes based on
these comments. The regulations in
proposed § 3.81(a)(3) require that
nonhuman primates be compatible
before being housed together. A number
of other commenters, while supporting
in general group housing of nonhuman
primates, stated that in certain cases it
might be inappropriate and detrimental,
We agree that such situations might
exist, and consider them to be already
addressed in § 3.81(a)(3) as proposed.

A small number of commenters stated
that housing primates in groups will
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facilitate spread of infectious diseases.
We consider the regulations as proposed
adequate to prevent the spread of
disease among group-housed animals.
Section 3.81(a)(2) as proposed requires
the isolation of nonhuman primates that
have or are suspected of having a
contagious disease. Additionally, the
cleaning and sanitization requirements
elsewhere in the regulations as proposed
are designed to minimize disease
introduction and spread.

A number of commenters expressed
concern that group housing of nonhuman
primates would result in increased
physical and mental stress and trauma
to animal handlers. As we discussed in
our proposal, while we agree that
housing primates in groups presents
some logistical concerns that are not
present when animals are housed
individually, we believe that such
concerns can be addressed by proper
training of handlers and appropriate
housing configurations.

A small number of commenters stated
that meeting the requirements regarding
the social needs of nonhuman primates
will require facilities to increase their
staffs. One commenter expressed
concern that providing for group housing
for primates will involve significant
expense. We do not agree that
compliance with the regulations as
proposed will necessarily require large
staffing increases. In any event, some
additional staffing, if necessary, would
not be unreasonable in response to the
amendments to the Act. Whether
additional staffing is needed will
depend on how the facility meets the
social needs of the nonhuman primates,
on the physical configuration of the
facility, and on the facility’s method of
operations. In some cases, housing
animals in groups is less labor-intensive
than housing them individually.

One commenter asserted that
individually housing primates is
appropriate in cases where the animal is
used in experiments lasting 12 months or
less. We are making no changes based
on this comment. The Act does not
distinguish between animals kept for a
short term and those kept long-term, and
requires minimum standards for all
animals, regardless of the duration
involved. The commenter presented no
evidence to support the conclusion that
individual housing for 12 months or less
is not psychologically distressing to
nonhuman primates, and we are not
aware of scientific data supporting such
a conclusion.

A small number of commenters stated
that the fact that primates socialize in
nature neither indicates nor suggests
tliat they are psychologically harmed by
eliminating contact with other

nonhuman primates. We disagree. In
general, nonhuman primates are social
animals by nature. In providing for the
psychological well-being of nonhuman
primates, such social needs must be
taken into account. Other commenters
stated that social grouping has not been
proven to assure psychological well-
being or to prevent development of
stereotypical behaviors. We are making
no changes based on these comments.
No practices or regulations can
guarantee the psychological well-being
of nonhuman primates in all cases.
However, the most compelling evidence
available indicates that certain
practices, including housing nonhuman
primates in groups, can promote
psychological well-being. In general,
housing in groups promotes
psychological well-being more assuredly
than does individual housing. On the
other hand, individual housing has been
demonstrated to give rise to significantly
more stereotypical behavior than does
group housing.

A small number of commenters
recommended that compatible groups of
nonhuman primates be required to
remain together. Others recommended
that primate infants remain with their
dam for a minimum number of years,
ranging from 2 years to 4 years. A small
number of commenters recommended
that the regulations allow primate
families to be housed together. Others
requested that such housing be required.
One commenter stated that conspecifics
should be housed together whenever
possible. While we encourage such
practices where possible, and nothing in
the regulations as proposed prohibits
them, we do not consider them practical
in all cases. We are therefore making no
changes based on these comments.

A small number of commenters
suggested that behavioral scientists or
animal psychologists may be more
qualified than attending veterinarians to
establish environment enhancement
plans. Under the regulations as
proposed, the attending veterinarian has
responsibility for directing the
development of the plan. However,
nothing in the proposed regulations
prohibits consultation with other animal
experts. On the contrary, we expect the
attending veterinarian to carry out
whatever consultation and professional
research he or she deems necessary to
adequately advise the facility. One
commenter stated that at research
facilities, the environment enhancement
plan should be designed based on
consultation with and review by the
Committee. As noted, the attending
veterinarian may consult as necessary
in directing development of the plan.
Further, at research facilities, animal

care programs are subject to annual
review by the Committee.

A large number of commenters stated
that group housing could significantly
interfere with research where social
grouping, or the lack of it, is a factor.
Conversely, a very large number of
commenters stated that exemptions for
research should be allowed only if it can
be documented that social housing is
interfering with the research. Under
§ 2.38(k)(1) of part 2 of the regulations,
research facilities are required to
comply with the standards in part 3,
except in cases where exceptions are
specified and justified in the research
proposal to conduct the specific activity
and are approved by the facility's
Coemmittee. This provision exists to
safeguard approved research.

In order to make clear situations
where group housing would not be
appropriate, we proposed to specify in
§§ 3.81 (a)(1), (a)(2), and (a)(3) that the
environment enhancement plan may
provide that: (1) A nonhuman primate
that exhibits vicious or overly
aggressive behavior, or is debilitated
because of age or other conditions
should be housed separately; (2} a
nonhuman primate or group of
nonhuman primates that has or is
suspected of having a contagious
disease must be isolated from healthy
animals in the colony as directed by the
attending veterinarian; and (3)
nonhuman primates may not be housed
with other species of nonhuman
primates or animals unless they are
compatible, do not prevent access to
food, water, and shelter by individual
animals, and are not known to be
hazardous to the health and well-being
of each other. We also proposed that
compatibility of nonhuman primates
must be determined in accordance with
generally accepted professional
practices and actual observations, as
directed by the attending veterinarian,
to ensure that the animals are
compatible. Additionally, we proposed
that individually housed nonhuman
primates must be able to see and hear
nonhuman primates of their own or
compatible species, unless the attending
veterinarian determines that it would
endanger their health, safety, or well-
being. A small number of commenters
expressed opposition to all individual
housing of nonhuman primates. We
consider it obvious that situations will
arise where housing in groups is self-
evidently more harmful than helpful,
and are making no changes based on the
comments.

A small number of commenters stated
that the specific provisions described in
the preceding paragraph should be
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deleted, because, according to the
commenters, they all fall under the
category of currently accepted
professional standards. We consider the
provisions in question minimum
standards applicable in all situations.
We are therefore making no changes
based on the comments,

Environmental Enrichment

In proposed § 3.81(b), we proposed to
require that the plan discussed above
include provisions for enriching the
physical environment in primary
enclosures by providing means of
expressing noninjurious species-typical
activities, and to provide that species
differences should be considered when
determining the type or methods of
enrichment. We provided in the
proposal that examples of
environmental enrichments include
providing perches, swings, mirrors, and
other increased cage complexities;
providing objects to manipulate; varied
food items; using foraging or task-
oriented feeding methods; and providing
interaction with the care giver or other
familiar and knowledgeable person
consistent with personnel safety
precautions.

Many commenters stated that the
regulations should list all of the specific
areas that must be addressed in an
environmental enrichment plan. Some
commenters expressed concern that the
lack of a guide in choosing environment
enrichments could result in prolonged
experimentation at the expense of the
primates’ health and research funds. A
number of commenters submitted
specific practices that they believed
should be included in achieving
environmental enrichment. One
commenter recommended that the
Department set forth an exhaustive list
of unacceptable practices. The
provisions in § 3.81 of the proposal set
forth broad standards that must be met

to ensure the psychological well-being of

nonhuman primates. Section 3.81(b) is
more specific, requiring enrichment of
the physical environment by providing
means of expressing species-typical
activities. Examples of such enrichment
are provided. Beyond this, however, we
do not consider it appropriate to attempt
to set forth an exhaustive list of methods
of achieving environmental enrichment.
Because of the many variables affecting
how best to enrich the environment for
species and animals that have different
needs and that are held under differing
conditions, such a listing would be
unnecessarily restrictive, and would not
allow for advances in animal behavioral
research. Nor do we consider it possible
or necessary to set forth a
comprehensive list of unacceptable

practices. Practices will be considered
unacceptable if they do not promote
compliance with the standards in § 3.81
as proposed.

Several commenters recommended
that a panel of experts in primatology
should be formed to develop
standardized plans for environmental
enrichment of nonhuman primates. For
the reasons set forth in the preceding
paragraph, we do not consider it
appropriate to attempt to set forth a
comprehensive listing of specific
standards for environmental
enrichment, A committee of the nature
described by the commenters was
convened prior to the initiation of this
rulemaking process. We have drawn on
the recommendations of that committee
in developing this rulemaking.

One commenter stated that the
regulations should list what species-
typical behaviors are required, because
all behaviors are not possible in a cage.
We do not consider such a change
practical or necessary, and expect
common sense, along with professional
judgment, to assist in determining what
behaviors can and should be promoted
in caged animals.

One commenter stated that
professional standards for
environmental enrichment do not exist.
We disagree. While we welcome
additional research with regard to
environmental enrichment, sufficient
professional consensus already exists to
make plans for such enrichment
appropriate, A small number of
commenters stated that there is no
definable species-typical behavior in
captive nonhuman primates. We
disagree. Species-typical behavior has
been defined in both wild and captive
populations, and sufficient data exists to
meet the standards as proposed.

Special Considerations

In § 3.81(c) of the proposal, we
proposed that certain categories of
nonhuman primates must receive special
attention regarding enhancement of
their environment, We proposed to
require facilities to provide for the
special psychological needs of (1)
infants and young juveniles, {2) those
that show signs of being in
psychological distress through behavior
or appearance, (3) those used in
research for which the Committee-
approved protocol requires restricted
activity, (4) individually housed
nenhuman primates that are unable to
see and hear nonhuman primates of
their own or compatible species, and (5)
great apes weighing over 110 Ibs. (50 kg).

As proposed, this special attention
would be based on the needs of the
individual species and in accordance

with the instructions of the attending
veterinarian. Some examples of special
attention would be special feeding plans
for juveniles, and increased one-on-one
care for animals showing psychological
distress.

A small number of commenters
requested that additional criteria be
provided as to what constitutes special
attention. We are making no changes
based on these comments. The form this
special attention must take will depend
to a great extent upon what form of
environment enhancement is afforded
all of the nonhuman primates in a
facility under the required plan. Rather
than restrict forms of special attention
to a finite list, we consider it appropriate
as proposed to base the special
attention on the needs of the individual
species, in accordance with the
instructions of the attending
veterinarian.

Several commenters stated that, at
research facilities, the Committee and
not the attending veterinarian should
determine what special attention is
necessary. We consider it appropriate in
general to give responsibility for
determining appropriate special
attention to the attending veterinarian.
However, the regulations do not prohibit
consultation with the Committee.

A number of commenters addressed
the requirement for special attention for
nonhuman primates that show signs of
being in psychological distress through
behavior or appearance. A small
number of commenters recommended
that the term “psychological distress” be
changed to “psychological pathology,”
because, according to the commenters,
psychological distress can be of a
transient or insignificant nature. We
consider the term “psychological
distress' to better convey our intent that
facilities remedy even transient
psychological disturbances than does
the change recommended by the
commenters, and are making no changes
based on these comments. A small
number of commenters stated that if a
nonhuman primate exhibits
stereotypical movements, such as hair
pulling or similar signs of psychological
distress, consultation with outside
experts should occur. Under the
regulations, a facility is required to
provide adequate veterinary care to its
animals. In certain cases, the attending
veterinarian may consider it necessary
to conduct outside consultation in
administering such care. However, we
do not consider it necessary or practical
to include in the regulations a
compendium of what constitutes
adequate veterinary care. One
commenter requested that the
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regulations include a definition of
“psychological distress.” We consider
the provision in question to be clear as
written. Any behavior or appeararice
that would indicate abnormal stress
must be addressed.

One commenter requested that the
regulations include examples of
restricted activity in research situations
that would require special attention. We
are making no changes based on this
comment. The nature of restricted
activity deemed necessary under a
research protocol is subject to approval
by the Committee. We do not consider it
appropriate to attempt to enumerate in
the regulations examples of restrictions
that are the responsibility of the
Committee.

Several commenters recommended
that the provisions in § 3.81(c)(5) as
proposed be broadened to require
special attention for great apes other
than those weighing over 110 lbs. (50 kg).
We are making no changes based on
these comments, The special attention
to be provided great apes over 110 Ibs, is
related to their need for additional
space over that required for other great
apes in § 3.80. For this reason, we do not
consider it necessary to require special
attention for the smaller great apes.

Restraint Devices

We also proposed that the plan to be
developed by the facility include
provisions addressing restraint devices.
We proposed that nonhuman primates
must not be maintained in restraint
devices unless required for health
reasons as determined by the attending
veterinarian, or by a research proposal
approved by the Committee at research
facilities. As proposed, maintenance
under such restraint would be limited to
the shortest period possible. We
proposed that, in instances where long-
term (more than 12 hours) restraint is
required, the nonhuman primate must be
provided the opportunity daily for
unrestrained activity for at least one
continuous hour during the period of
restraint, unless continuous restraint is
required by the research proposal
approved by the Committee at research
facilities.

A small number of commenters
supported the proposed provisions
regarding restraint devices as written. A
small number of commenters stated that
the proposed exercise period for
restrained nonhuman primates is
insufficient. Upon review of the
comments, we continue to consider
release for one continuous hour during
the period of restraint adequate to
promote the animal's well-being, and are
making no changes based on these
comments.

A small number of other commenters
recommended that it be required that
restrained nonhuman primates receive
social contact with a conspecific
primate during the exercise period, and
that all animals placed in restraint
devices with the approval of the
facility's Committee be inspected by the
Committee prior to the Commiitee’s
granting approval for use of the restraint
device. We are making no changes
based on these comments. The special
needs of restrained animals are already
addressed in § 3.81(c)(3) as proposed.
Further, the restraint of animals must be
reviewed by the Committee at least
twice annually, in accordance with part
2 of the regulations. Similarly, the
recommendation of the commenter who
suggested that the Committee be
required to investigate alternatives
before approving research protocols is
already addressed in § 2.31(d)(1)(ii) of
part 2 of the regulations.

A small number of commenters
expressed concern that requirements for
the exercise of restrained animals would
interfere with research protocols. Some
of these commenters recommended that
requirements for restrained animals be
left to the Committee. We disagree that
the provisions as proposed regarding
restrained animals would interfere with
research. Under § 2.38(k)(1) of part 2 of
the regulations, exceptions to the
standards in part 3 may be made when
such exceptions are specified and
justified in the proposal to conduct an
activity and are approved by the
Committee. For this reason, we are not
adopting the recommendation of the
commenter who stated that continuous
restraint for more than 12 hours should
be prohibited in all cases.

A small number of commenters
requested that the regulations
differentiate between restriction of
movement and restraint. We are making
no changes based on these comments.
The regulations as proposed clearly
pertain to maintenance in restraint
devices. We consider the reference
adequate to convey our intent as
written.

Exemptions—Section 3.81(e)

In § 3.81(e)(1) of the proposal, we
proposed that the attending veterinarian
may exempt individual nonhuman
primates from participation in
environment enhancement plans
because of their health or condition, or
in consideration of their well-being, and
must document the basis of such
exemptions for each nonhuman primate.
The basis of the exemption would have
to be recorded by the attending
veterinarian for each nonhuman
primate. Unless the basis for an

exemption is a permanent condition, it
would be required that the attending
veterinarian review the exemption at
least every 30 days.

We proposed in § 3.81(e)(2) of the
proposal that the research facility's
Committee may exempt individual
nonhuman primates from some or all of
the environment enhancement plans, for
scientific reasons set forth in the
research proposal. We proposed to
require that the basis of such exemption
be documented in the approved
proposal and be reviewed at appropriate
intervals as determined by the
Committee, but not less than annually.

We additionally proposed to require
that records of any exemptions be
maintained by the dealer, exhibitor, or
research facility and be made available
to USDA cfficials or officials of any
pertinent funding Federal agency upon
request.

A small number of commenters
expressed opposition to what they
termed "loopholes” in the regulations,
which they stated would allow
researchers to house animals in
isolation merely by claiming necessity.
As discussed above, we do not have the
authority to interfere with approved
research, and are making no changes
based on these comments. Several
commenters opposed exemptions of any
sort. Permitting exemptions based on
approved research protocols is
consistent with the provisions of the Act
that we not interfere with the design,
outlines, or guidelines of actual
research. It may be necessary to the
health and well-being of the animals to
allow for exemptions for medical
reasons. We are therefore making no
changes based on these comments.

A number of commenters stated that
the provigions for exemptions will
require excessive paperwork, will be
costly, and will subject the attending
veterinarian's opinion to unqualified
review. Throughout these regulations,
we have attempted to minimize
recordkeeping requirements. However,
we continue to consider it necessary in
facilitating inspection and enforcement
that exemptions from the environment
enhancement plan granted by the
attending veterinarian be documented
and be subject to review by the
Department. We do not agree that it is
necessary, however, as cne commenter
recommended, that documentation of
exemptions be provided to the
Department. Under the proposed
regulations, these records must be made
available to APHIS upon request. We
consider that provision adequate to
ensure proper inspection and
enforcement,
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A small number of commenters stated
that exemptions should be reviewed by
the attending veterinarian "as needed,”
rather than every 30 days as proposed.
We are making no changes based on
these comments. Because of the
importance accorded the promotion of
the psychological well-being of
nonhuman primates under the Act, and
because medical conditions in many
cases change frequently, we consider it
necessary and appropriate to ensure
that exemptions to the environment
enhancement plan be reviewed on a
regular basis, to ensure that the
exemptions are not in effect any longer
than is necessary.

A small number of commenters stated
that the facility should designate the
individual most gqualified to grant
exemptions, because the attending
veterinarian may not be the most
qualified individual available with
regard to animal behavior, and seldom
has contact with nondiseased primates.
A small number of commenters stated
that the Committee, and not the
attending veterinarian, should have final
authority at research facilities with
regard to exemptions. We are making no
changes based on these comments. The
exemptions granted by the attending
veterinarian will be for medical reasons,
which he or she is qualified through
training to assess.

Several commenters stated that the
attending veterinarian should be
permitted to exempt either individual
nonhuman primates or groups of
nonhuman primates from participation
in the environment enhancement plan,
and that exemptions for permanent
conditions, including old age, should not
need to be reviewed every 30 days. We
do not agree. To ensure each nonhuman
primate’s participation in the
environment enhancement plan to the
fullest extent possible, exemptions need
to be made on an individual basis,
according to the health, condition, and
well-being of the animal. No blanket
exemptions for groups or conditions are
acceptable.

Several commenters recommended
that it be required that exemptions made
by the Commitiee be reviewed every 30
days. We do not agree with the
commenters' recommendation.
Exemptions made by the Committee will
be made for reasons relating to an
approved research protocol. Such
exemptions are not subject to as rapid
change as exemptions for medical
reasons, and do not need to be reviewed
as often as those for medical reasons.

Feeding—Section 3.82

In § 3.82(a) of our proposal, we
proposed minor changes to existing

§ 3.79 to require that the amount of food,
type of food, and frequency of feeding
be appropriate for the species, size, age,
and condition of the nonhuman primate,
and for the conditions in which the
nonhuman primate is maintained, and
be in accordance with generally
accepted professional and husbandry
practices and nutritional standards. We
also proposed in § 3.82(a) that the food
must be clean, wholesome, and
palatable.

One commenter supported the
provisions of proposed § 3.82 as written.
Another commenter stated that, in group
housing, there is no way to ensure that
food will remain clean, uncontaminated,
wholesome, and palatable. We are
making no changes to our proposal
based on this comment. As we stated in
our proposal, while we agree that the
food may not always remain clean after
it is offered to the nonhuman primates, it
is possible and necessary to make sure
that the food is in appropriate condition
at the time it is offered.

A small number of commenters stated
that each nonhuman primate should be
fed a varied diet, with at least three
different feed types offered at each
feeding. These commenters also stated
that monkey chow with outdated
expiration dates should not be fed to
nonhuman primates. Other commenters
stated that a varied diet should be
required, with chow forming no more
than 50 percent of a laboratory
nonhuman primate’s diet. One
commenter recommended that varying
feeding methods be required. We agree
that food should not be offered when its
quality has deteriorated. This concern is
already addressed under the regulations
as proposed, which requires that food be
palatable to the animals and of
sufficient nutritive value to maintain a
healthful condition and weight range for
the animal, and to meet its normal daily
nutritional requirements. However, as
we discussed in our proposal, whether a
particular animal or species of
nonhuman primate would benefit from a
varied diet or varying feeding methods
is a decision that can best be made by
the attending veterinarian. Therefore,
we are retaining the provisions in
§ 3.81(b) as proposed that include
“varied food items™ and “foraging and
task-oriented feeding methods" as
examples of environmental enrichment.

One commenter recommended that
primates should be provided with
natural, unprocessed fruits to aid
clinicians in judging the well-being of
the animals, based on their consumption
of these items. We do not consider the
consumption of any particular food to be
a reliable indicator of an animal’s well-

being and are making no changes based
on this comment.

We proposed in § 3.82(b) that
nonhuman primates must be fed at least
once each day, except as otherwise
might be required to provide adequate
veterinary care, with infants and
juveniles reguired to be fed as often as
necessary in accordance with generally
accepted professional and husbandry
practices and nutritional standards.
Several commenters specifically
supported these provisions as written.
One commenter recommended that the
regulations require that primates be fed
at least twice daily. Based on our
experience enforcing the regulations, we
continue to consider once daily feeding
to be adequate for nonhuman primates,
and are making no changes based on the
comment.

We proposed to require in proposed
§ 3.82(c) that multiple feeding sites be
made available if members of dominant
nonhuman primate or other species are 1
fed together with other nonhuman
primates. A number of commenters
specifically supported proposed § 3.82(c)
as written. A number of commenters
opposed the provisions regarding
multiple feeding sites, stating that, due
to dominance behavior, multiple feeding
sites would not ensure that all animals
will get food. We are making no changes
based on these comments. Whatever
practical problems have to be met to
provide each nonhuman primate access
to food each day, they cannot justify
ignoring the feeding needs of the
animals housed at a facility.

Several commenters stated that
multiple feeding sites should be required
only if individuals are unable to feed
due to social dominance relationships.
As worded in the proposal, § 3.82(c)
bases the need for multiple feeding sites
on the presence of dominant animals.
Such a premise implies that dominant
animals will hinder other animals from
adequate access to food. We therefore
consider the commenters'
recommendation to be addressed
adequately by the regulations as
proposed.

Section 3.82(c) as proposed also
requires observation of the feeding
practices of the animals to determine
that each receives a sufficient amount of
food. One commenter stated that
observation at each feeding might be
impractical; that it is sufficient to
observe every third day and regroup the
animals with compatible peers if
necessary. As worded, the regulations
require only that cbservation be carried
out to ensure that all animals receive
sufficient food. No specific frequency of
observation is provided for. One
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commenter objected to the requirement
for observation, and suggested instead
that excess food be offered to ensure
that all animals have enough to eat. We
do not agree with the commenter.
Excess food may be detrimental to the
health and well-being of the animals,
and may create pest problems.

A number of commenters suggested
that methods other than observation be
used to determine whether nonhuman
primates are being fed enough. The
methods recommended by the
commenters included monitoring the
animals' weight and coat condition. The
regulations as proposed already require
that the food fed to nonhuman primates
must be of a sufficient quantity and
have sufficient nutritive value to
maintain a healthy condition and weight
range of the animal. Although these are
valid parameters, they are not affected
exclusively by the amount of food eaten.
The only way to be certain that all
animals receive a sufficient quantity of
food is by direct observation.

We proposed to continue to require
sanitization of food containers at least
once every two weeks and also
proposed to require that food containers
be sanitized whenever used to provide
food to a different nonhuman primate or
social grouping of nonhuman primates.
We specified that approved methods of
sanitization would be those methods
provided in proposed § 3.84(b) for
sanitization of primary enclosures.
Several commenters specifically
supported these provisions as written.
One commenter stated that it may be
impossible to keep food dry in outdoor
facilities. We disagree. Feeders can be
constructed so as to keep food dry and
protected from the weather. We are
therefore making no changes based on
this comment.

Watering—Section 3.83

In proposed § 3.83, we proposed minor
changes to existing § 3.80 to require that
sufficient potable water be provided to
the nonhuman primates. We proposed to
retain the requirement that if water is
not available to the nonhuman primates
at all times, it must be offered to them at
least twice a day, and we proposed to
add a requirement that the water be
offered for at least 1 hour each time it is
offered. Under our proposal, the
attending veterinarian could vary these
requirements whenever necessary to
provide adequate veterinary care to the
nonhuman primates. We proposed to
continue to require sanitization of water
containers at least once every 2 weeks
and also to require sanitization when
used to provide water to a different
nonhuman primate or social grouping of
nonhuman primates. We specified that

approved methods of sanitization would
be those methods provided in proposed
§ 3.84(b)(3) for sanitization of primary
enclosures.

A small number of commenters
specifically supported proposed § 3.83
as written. A number of commenters
recommended that we require that
potable water be provided continuously
under all circumstances, or that at least
4 hours pass between the twice daily
watering, to account for species
differences. Other commenters stated
that the proposed requirements
regarding how often nonhuman primates
must be offered water were too rigid,
and that a schedule for watering should
be established according to professional
discretion. Based on our experience
enforcing the regulations, we believe
that it is necessary for the well-being of
nonhuman primates to offer them water
at least twice daily. Upon review of the
comments, however, we agree that
greater emphasis needs to be placed on
the needs of individual animals and
species. We are therefore providing in
this final rule that if potable water is not
continually available to nonhuman
primates, it must be offered as often as
necessary to ensure their health and
well-being, but not less than twice daily
for at least 1 hour each time, unless
otherwise restricted by the attending
veterinarian, or as required by the
research proposal approved by the
Committee at research facilities.

Cleaning, Sanitization, Housekeeping,
and Pest Control—Section 3.84

In our proposed revisions to existing
§ 3.81, we included the requirement that
excreta and food waste be removed
from primary enclosures daily, and from
underneath them as often as necessary
to prevent an excessive accumulation of
feces and food waste, to prevent the
nonhuman primates from becoming
soiled, and to reduce disease hazards,
insects, pests, and odors. We proposed
to require that fixtures inside primary
enclosures, such as bars and shelves,
must be kept clean and be replaced
when worn. We also proposed that dirt
floors, floors with absorbent bedding,
and planted areas in primary enclosures
must be spot-cleaned with sufficient
frequency to ensure all animals the
freedom to avoid contact with excreta,
or as often as necessary to reduce
disease hazards, insects, pests, and
odors. We proposed to require that if the
nonhuman primates engage in scent
marking, hard surfaces in the primary
enclosures must be spot-cleaned daily.

A small number of commenters
supported the provisions in proposed
§ 3.84 as written. A small number of
commenters stated that the regulations

should require that excreta and food
waste be removed from primary
enclosures only as often as necessary,
rather than daily as proposed. We are
making no changes based on these
comments. We cannot envision many
situations where daily cleaning of the
inside of a primary enclosure would not
be necessary, and therefore do not
consider it appropriate to allow for
departures from that frequency.

One commenter stated that spot-
cleaning of hard surfaces in primary
enclosures housing scent-marking
species should be required to be done at
regular Intervals according to
professional discretion, rather than daily
as proposed. We disagree. By spot-
cleaning, the environment of the scent-
marking species will not be unduly
disrupted, and we continue to consider
daily spot-cleaning necessary to protect
the health and well-being of the animals.

We also proposed that when using
water to clean the primary enclosure, a
stream of water must not be directed at
a nonhuman primate. Additionally,
when steam is used to clean the primary
enclosures, nonhuman primates would
have to be removed or adequately
protected to prevent them from being
injured. We proposed to require that
indoor primary enclosures be sanitized
once every two weeks, and included
language to make clear that used
primary enclosures would have to be
sanitized before being used to house
either another nonhuman primate or
group of nonhuman primates.

A very large number of commenters
stated that the regulations should
require that nonhuman primates be
removed from primary enclosures before
those enclosures are cleaned,
particularly by steam. We recognize
clearly the potential dangers to animals
that are not properly protected when
steam cleaning is taking place. It was
our intent in wording the proposal as we
did to make it clear that animals must
be removed from their primary
enclosures during steam cleaning, unless
they are otherwise adequately
protected. However, upon review of the
comments regarding this provision, we
consider it appropriate to reword that
provision to clarify our intent further.
Additionally, we consider it appropriate
to reword the requirement regarding the
wetting of animals during cleaning,
again to clarify our intent. Therefore, in
this final rule, we are providing in
§ 3.84(a) that when steam or water is
used to clean the primary enclosure,
whether by hosing, flushing, or other
methods, nonhuman primates must be
removed, unless the enclosure is large
enough to ensure that the animals would
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not be harmed, wetted, or distressed in
the process. In prohibiting the wetting of
animals, our intent is to prohibit the
direct wetting of animals during the
cleaning process. We do not consider it
deleterious to the animals, for example,
to have their feet wetted by water
resulting from cleaning.

One commenter stated that many
facilities use transfer cages, and
expressed concern that the proposed
regulations will make it necessary to
hold or transfer animals in cages that
are of equal size to the home cage, and
to sanitize this transfer cage before
holding another animal. As proposed,
the standards do not prohibit the use of
transfer cages if they comply with the
transport enclosure requirements in
§ 3.87(e) as proposed. The intent of the
sanitization requirements as proposed is
to prohibit the use of soiled cages and to
limit the transmission of disease agents
between animals from different rooms
or groups. Under the regulations as
proposed, an enclosure could be used
successively for animals of the same
group, unless it becomes soiled.

A number of commenters
recommended that perches, bars, and
shelves should be replaced when
excessively worn or soiled. We are
making no changes based on this
comment. The regulations as proposed
already require that these fixtures be
replaced when worn. We consider it
excessive and unnecessary, however, to
require their replacement when they are
soiled.

In proposed § 3.84(b)(3), we included
specific acceptable means of
sanitization, that are the same as those
in the existing regulations, with one
addition. We proposed to allow also the
use of detergent/disinfectant products
that accomplish the same purpose as the
detergent/disinfectant procedures
specified in the existing regulations.

Several commenters stated that a
daily disturbance for cleaning would
harm the psychological well-being of the
nonhuman primates. We do not believe
that the simple daily removal of excreta
and food waste would be significantly
stressful to nonhuman primates, and
believe it is necessary for the physical
well-being of the animals.

One commenter, addressing our
proposed requirement that used primary
enclosures be sanitized before being
used to house another nonhuman
primate, stated that large outdoor
natural primate habitats cannot be
sanitized when animal groups are
changed. We are making no changes to
our proposal based on these comments.
In our proposal, we specified that
primary enclosures that could not be
sanitized using traditional means, must

be sanitized by removing contaminated
material as necessary to prevent odors,
diseases, pests, insects, and vermin
infestation. We consider such a
requirement reasonable, practicable,
and necessary. Further, based on our
experience enforcing the regulations, we
do not anticipate that, in the types of
enclosures referred to by the
commenters, entire groups of animals
are changed so frequently as to make
the proposed regulation unnecessarily
burdensome.

Several commenters recommended
that the proposed regulations allow an
alternate sanitization schedule, so that a
scent-marked surface remains at all
times. We are making no changes to our
proposal based on these comments, The
needs of scent-marking species are
already addressed in § 3.84(b)(2) as
proposed.

Section 3.84(d) as proposed required
that the facility must establish and
maintain an effective program for
control of insects, external parasites
affecting nonhuman primates, and birds
and mammals that are pests. A number
of commenters stated that the control of
bird populations around outdoor
enclosures is unnecessary because birds
pose a low disease risk. We are making
no changes based on this comment. The
regulations as proposed do not require
control of bird populations unless they
are pests. If there are sufficient numbers
of birds to affect the health and well-
being of primates, due to possible
disease transmission, it is necessary
that the bird population be controlled.

Employees—Section 3.85

Existing § 3.82 requires that there be a
sufficient number of employees to
maintain the prescribed level of
husbandry practices required by subpart
D, and that the rendering of husbandry
practices be under the supervision of an
animal caretaker with a background in
animal husbandry or care. We proposed
minor revisions to this section in
proposed § 3.85 to make clear that this
requirement would be imposed upon
every person subject to the regulations,
and that the burden of making certain
that the supervisor is appropriately
qualified would be on the employer
regulated under the Act. We also
proposed to remove the requirement that
the supervisor be an animal caretaker.

One commenter specifically supported
the provisions of proposed § 3.85 as
written. A number of commenters
objected to proposed § 3.85, stating that
inspectors and government
administrators are not qualified to tell
facilities that they do not have enough
employees. One commenter stated that
such a determination should be left to

the attending veterinarian. We are
making no changes based on these
comments. As we discussed in our
proposal, whether a facility has enough
employees would be determined on a
case-by-case basis. We believe that
such a determination can be made
based on an evaluation of the successful
performance of common husbandry and
caretaking practices and cn our expert
judgment of whether the regulations are
being complied with.

A small number of commenters
suggested either that employee
evaluation standards need further
clarification, or that the regulations
should require that the supervisor be
sympathetic toward the well-being of
nonhuman primates. We are making no
changes based on these comments. We
consider the standards as proposed
applicable to all facilities as proposed,
and disagree that they would benefit
from further specificity. We do not
consider it either enforceable or
necessary to determine the emotional
attitude of employees, as long as they
perform according to the regulatory
standards.

One commenter stated that § 3.85 as
proposed should be reworded to state
that the employer is responsible only for
the training of the employees, and not
for their performance. Such a change
would not convey our intent, which is to
ensure compliance with the regulations
by holding the facility responsible for
both the training and performance of its
employees. We are therefore making no
changes based on this comment.

Transportation Standards

In preparing our proposal to amend
the transportation standards we
consulted the “Interagency Primate
Steering Committee Guidelines”
developed by the United States National
Institutes of Health-sponsored
Interagency Primate Steering
Committee. The Interagency Primate
Steering Committee is composed of an
interagency group of scientists
concerned with the care and handling of
nonhuman primates. The introduction to
the Guidelines states the following:

Shipment of nonhuman primates by a
carrier from one location to another is
stressful, even under the best of conditions.
The purpose of these guidelines is to
minimize the effects of transportation stress
on these animals and to have them arrive at
their destination in as good a physical
condition as possible, with a minimal degree
of illness or mortality. Secondly, the
guidelines are intended to serve as a
reference for adequate care of nonhuman
primates for all persons involved with the
shipping of these animals.
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We also considered the transportation
standards proposed by the U.S.
Department of Interior, Fish and
Wildlife Service (USFWS) for nonhuman
primates imported from abroad.

Based upon our experience enforcing
the existing regulations, and our
consideration of the information
available to us, we proposed revisions
to the transportation standards in order
to safeguard the health, safety, and
psychological well-being of nonhuman
primates transported in commerce,

As part of our revision, we proposed
to include requirements that were
previously part of the regulations but
were inadvertently omitted from the
1977 revision of the regulations. When
the transportation standards were
rewritten in 1977 to incorporate the 1976
amendments to the Act concerning the
commercial transportation of animals,
the existing standards for surface
transportation were not included in the
regulations. Since that time, the
standards have pertained to the
commercial transportation by common
carrier and only a few paragraphs have
pertained to surface transportation by
private vehicle. The regulations we
proposed to reinstate specifically affect
provisions concerning ambient
temperature during surface
transportation in order to effect
improved traveling conditions for
nonhuman primates. As proposed, they
also impose similar requirements on all
persons subject to the regulations
engaged in the transportation of
nonhuman primates in order to afford
the animals necessary protection
whenever they are transported in
commerce.

One commenter recommended that
“in-house” transport should comply with
the regulations. Under the regulations as
proposed, in-house transport is not
excluded from the standards, and
therefore must comply with the
regulations.

Consignments to Carriers and
Intermediate Handlers for
Transportation—Section 3.86

In proposed § 3.88, we proposed to
expand the existing obligations imposed
upon carriers and intermediate handlers
(defined in part 1 of the regulations), to
ensure the well-being of nonhuman
primates during transport in commerce.
Our proposal required that certain
prerequisites be satisfied before carriers
and intermediate handlers could accept
nonhuman primates for transport in
commerce. Additionally, the proposed
regulations included certain duties of
the carriers and intermediate handlers
following arrival of the shipment at its
destination. Various obligations are

presently contained in existing §§ 3.85
and 3.88. We proposed to consolidate
them in one section, proposed § 3.86,
and to add some additional ones that we
considered necessary for the nonhuman
primates’ welfare, Several commenters
opposed in general the provisions of

§ 3.86 as proposed.

Among the existing regulations
retained in proposed § 3.86(a) was the
provision that carriers and intermediate
handlers not accept a live nonhuman
primate for shipment from any person
subject to the regulations more than 4
hours before the scheduled departure
time of the primary conveyance in
which the animal will be shipped,
except that this time may be extended
by agreement to 8 hours if specific prior
scheduling of the shipment has been
made. Several commenters opposed the
option of extending the time before
departure to 6 hours. We have observed
no problems regarding the well-being of
nonhuman primates because of this
existing provision, and are therefore
making no changes based on this
comment.

Existing § 3.85(b) requires that
carriers or intermediate handlers accept
a nonhuman primate for shipment only
if it is in a primary enclosure meeting
the requirements of existing § 3.85,
“Primary enclosures used to transport
live nonhuman primates,” except that
they may accept a nonhuman primate if
it is consigned by a person subject to the
regulations who provides a certificate
stating that the primary enclosure
conforms with § 3.85, unless the
enclosure is obviously defective. A
small number of commenters addressed
these provisions, which were contained
in § 3.86(e) of the proposal, stating that
they were redundant, because final
responsibility for determining the
suitability of primary enclosures will
rest on the carrier and intermediate
handler in any case. Upon review of
these comments, we agree that § 3.86{e)
as proposed contains redundant
provisions, We are therefore amending
it in this final rule to make the carrier or
intermediate handler solely responsible
for determining whether to accept a
primary enclosure for transportation.

Existing § 3.85(c) states that carriers
and intermediate handlers whose
facilities do not meet the minimum
temperature requirements provided in
the regulations may accept a nonhuman
primate for transport if the consignor
furnishes a certificate executed by a
veterinarian, within 10 days before
delivery of the animal for transport,
stating that the nonhuman primate is
acclimated to air temperatures lower
than those prescribed in existing §§ 3.90
and 3.91. These provisions were

included in § 3.86(f) of the proposal,
where we proposed to clarify the
certification regarding acclimation of a
nonhuman primate to temperatures
lower than those prescribed in the
regulations. We proposed to require that
the certification of acclimation be signed
by a veterinarian, that it specify a
minimum temperature that the
nonhuman primate can safely be
exposed to, that it specify each of the
animals contained in the primary
enclosure to which the certification is
attached, rather than referring to the
shipment of animals as a whole. We
included the contents of the certification
in paragraph (f) of proposed § 3.88,
respectively. We proposed to clarify
existing § 3.85(c) by requiring that the
temperatures to which a nonhuman
primate is exposed must not be lower
than the minimum temperature specified
by the veterinarian and must be
reasonably within the generally and
professionally accepted range for the
nonhuman primate as determined by the
veterinarian, considering its age,
condition, and species of the animal,
even if it is acclimated to temperatures
lower than those prescribed in the
regulations. The information required to
be in the certificate is likewise stated in
the regulations.

Existing § 3.88 reguires the following:
(1) Section 3.88(a) requires that
nonhuman primates be offered potable
water within the 4 hours preceding
transport in commerce. Dealers,
exhibitors, and research facilities are
required to provide water to nonhuman
primates transported in their own
primary conveyance at least every 12
hours after transportation is begun and
carriers and intermediate handlers are
required to do so at least every 12 hours
after they accept the animal for
transport. (2) Section 3.88(b) provides
requirements concerning the frequency
of feeding nonhuman primates and
similarly distinguishes between those
persons transporting nonhuman
primates in their own primary
conveyances, and carriers and
intermediate handlers. (3) Section 3.88(c)
requires any dealer, research facility,
exhibitor, or operator of an auction sale
consigning nonhuman primates for
transport to affix written instructions
concerning the animals’ food and water
requirements on the outside of the
primary enclosure used for transporting
the nonhuman primate. {4) Section
3.88(d) states that no carrier or
intermediate handler shall accept a
nonhuman primate for transport in
commerce unless written instructions
concerning food and water requirements
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are affixed to the outside of its primary
enclosure.

In proposed § 3.86(c), we proposed to
include the requirements of existing
§ 3.88 by requiring that written
instructions concerning the food and
water requirements for each nonhuman
primate in the shipment be securely
attached to the outside of the primary
enclosure before a carrier or
intermediate handler may accept it for
transport.

As stated above, existing § 3.88(a)
provides that nonhuman primates must
be provided water at least every 12
hours after acceptance by carriers and
intermediate handlers for
transportation. Existing § 3.88(b)
provides that nonhuman primates more
than 1 year of age be offered food at
least once every 24 hours after
acceptance by carriers and intermediate
handlers for transportation and that
nonhuman primates less than 1 year of
age be offered food at least once every
12 hours after acceptance for
transportation. We proposed to add a
certification requirement in proposed
§ 3.86(d) that would state that each
nonhuman primate in & primary
enclosure delivered for transport was
last offered food during the 12 hours
before delivery to a carrier or
intermediate handler and was last
offered water during the 4 hours before
delivery to a carrier or intermediate
handler. As proposed, it would also
have to include the date and time each
nenhuman primate in the primary
enclosure was last offered food and
water. We proposed that carriers and
intermediate handlers not be allowed to
accept nonhuman primates for transport
unless this certification accompanies the
animal, is signed and dated by the
consignor, and includes the date and
time it was executed. We proposed that
this certification, as well as the others
required in proposed § 3.86, would also
have to specify the species of nonhuman
primate contained in the primary
enclosure.

In subpart A of this final rule, in
response to comments, we are making
certain changes to the requirements for
feeding and watering prior to transport
that we also consider warranted in
subpart D. We agreed with commenters
addressing the issue that keeping track
of a wide variety of feeding and
watering schedules for animals could
create practical problems for carriers.
To reduce this problem, we are making
the same changes in § 3.86 that we made
in subpart A, to provide that carriers
and intermediate handlers must not
accept a nonhuman primate for
transportation in commerce, unless the

consignor certifies in writing that the
nonhuman primate was offered food and
water during the 4 hours before delivery
to the carrier or intermediate handler.
By requiring feeding and watering
within 4 hours of delivery for
transportation, the regulations will both
make more uniform the time frame
during which animals will have to be fed
and watered in transportation, and
minimize the number of animals that
need to be offered food and water in
transportation. In most cases under the
amended regulations, animals being
transported will reach their destination
before having to be fed and watered
again. Additionally, to eliminate the
need for the carrier to maintain a log of
feeding and watering schedules, we are
requiring that on the feeding and
watering certification provided by the
consignor, which must be securely
attached to the outside of the primary
enclosure, there be included specific
instructions for the next feeding(s) and
watering(s) for a 24-hour period, We are
also providing that instructions that no
food and water be given are not
acceptable unless directed by the
attending veterinarian,

Several commenters stated that since
most institutions restrain primates with
ketamine prior to shipping, they may not
be able to feed them 12 hours prior to
delivery. The commenters' concerns
have been addressed by the changes
just discussed, which require feeding
within the 4 hours before delivery for
transportation. Under this amended
provision, the animal can be fed after
being placed into the transport
enclosure,

In this final rule, we are also making
certain nonsubstantive formatting
changes to improve the clarity of § 3.86
as proposed. We are combining the
provisions of proposed §§ 3.86 (c) and
(d) into § 3.86(d), and are redesignating
subsequent paragraphs in § 3.86
accordingly.

One commenter objected to the need
for multiple certification forms under
§ 3.86 as proposed. In this final rule, we
are addressing the commenter's
concerns by eliminating the need for
two of the three certification forms that
could possibly have been needed under
the proposal. Because this final rule
requires that instructions for feeding and
watering be securely attached to the
primary enclosure, we are eliminating
the need for separate certification to
accompany the enclosure. Also, by
making the carrier or intermediate
handler responsible for determining if a
primary enclosure is in adequate
condition, we are eliminating the option
of the consignor providing certification

regarding the condition of the primary
enclosure.

Existing § 3.85(d) requires carriers and
intermediate handlers to notify the
consignee of the animal’s arrival at least
once every 6 hours following arrival of
the nonhuman primate at the animal
holding area of a terminal facility, and
to record the time, date, and method of
attempted and final notification on the
shipping document. We proposed to add
limitations on how long a nonhuman
primate can be held at a terminal facility
while waiting to be picked up by the
consignee. We proposed to adopt the *
time limitations provided in part 2,

§ 2.80, “C.0.D. shipments”. Accordingly,
we proposed in § 3.86(g) that the
consignor must attempt to notify the
consignee upon arrival, and at least
once every 6 hours for 24 hours after
arrival, and then must return the animal
to the consignor or to whomever the
consignor designates if the consignee
cannot be notified. Under our propesal,
if the consignee is notified and does not
take physical delivery of the nonhuman
primate within 48 hours of its arrival, the
carrier or intermediate handler must
likewise return the animal to the
consignor or to whomever the consignor
designates.

We proposed to revise existing
§ 3.85(d) to specifically require that
carriers and intermediate handlers
continue to maintain nonhuman
primates in accordance with generally
accepted professional and husbandry
practices as long as the animals are in
their custody and control and until the
animals are delivered to the consignee
or returned to the consignor or to
whomever the consignor designates.
One commenter opposed the
requirement as proposed that carriers
and intermediate handlers provide for
proper care of the nonhuman primate.
The commenter expressed concern that
this provision might discourage carriers
from transporting animals. We are
making no changes based on this
comment. As long as the animals are in
their possession, there is no option but
to make the carriers' and intermediate
handlers’ responsible for the animals’
well-being.

In this final rule, we are making three
other changes to § 3.86 as proposed that
are consistent with changes we are
making elsewhere in this final rule in
response to comments. First, we are
amending § 3.86(f) as proposed,
regarding the minimum allowable
temperatures at carriers’ and
intermediate handlers’ facilities to make
it clear that these requirements apply
only to animal holding areas, and not to
entire cargo facilities. Second, we are
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amending § 3.86(f)(4) as proposed, to
provide that certification of acclimation
provided by a veterinarian must include
a statement that, to the best of his or her
knowledge, each of the nonhuman
primates contained in the primary
enclosure is acclimated to air
temperatures lower than 50 °F (10 °C),
rather than lower than 45 °F (7.2 °C), as
proposed. Finally, we are providing that
all attempts to notify the consignor after
transport of an animal must be recorded
by the carrier or intermediate handler
either on the carrier's or intermediate
handler's copy of the shipping document
or on the copy that accompanies the
primary enclosure.

Primary Enclosures Used to Transport
Nonhuman Primates—Section 3.87

We proposed to reorganize the
provisions of existing § 3.88, regarding
primary enclosures used to transport
nonhuman primates, and to make
nonsubstantive changes to this section
for clarity. These provisions appeared in
§ 3.87 of our proposal. Several
commenters opposed in general the
provisions of § 3.87 as proposed.

We proposed in § 3.87(d)(1) that each
nonhuman primate be transported
individually in separate primary
enclosures, except that the following
social groupings could be maintained
during transportation: (1) A mother with
her nursing infant, (2) an established
male-female couple (unless the female is
in estrus) or a family group, and (3) a
pair of compatible juveniles that have
not reached puberty.

Several commenters stated that we
should extend these exceptions to allow
any nonhuman primates that are
compatible to be transported in the
same primary enclosure. As we
discussed in the proposal, while we
believe that combining two compatible
juveniles in one enclosure would pose
minimal risk to the nonhuman primates,
we believe that combining two adult
nonhuman primates, other than a male-
female couple, would pose unacceptable
risks. Based on our experience enforcing
the regulations, we have determined
that the stresses of transportation can
cause two otherwise compatible
nonhuman primates to become
aggressive and dangerous to each other.
We are therefore making no changes
based on these comments.

Several commenters stated that,
because nonhuman primates have
menstrual cycles, rather than periods of
estrus, the statement regarding females
in estrus should be deleted. Although
the commenters are technically correct
we consider the term “estrus' to convey
the intent and implications desired, and

to adequately describe the prohibition
intended.

In proposed § 3.87(e), we proposed
that primary enclosures must allow
nonhuman primates a specified amount
of minimum space, except that certain
larger species must be restricted in their
movements, in accordance with
professionally accepted standards of
care, when greater freedom of
movement would be dangerous to the
animal, its handler, or to other persons.
One commenter stated that the
regulations should specify the animals
exempted from the space requirements
and set forth the minimum cage sizes
allowed. We do not consider it
appropriate to make the change
recommended by the commenter. The
exemption as proposed is designed to
accommodate situations where safety
considerations are a factor. Because
such situations are by their nature
variable, often requiring differing
responses, we consider the wording as
proposed necessary and adequate as
written.

In proposed § 3.87(f), we proposed
that primary enclosures must be clearly
marked with the words “Wild Animals"
or “Live Animals,” along with arrows to
indicate the correct upright position of
the primary enclosure. One commenter
stated that labels saying “do not tip"
and “this side up" should be used on
shipping crates. We consider the
regulations as proposed adequate to
signal the position the primary enclosure
must be handled in, and also that
special care needs to be given to the
enclosure. We therefore do not consider
it necessary to make the change
recommended by the commenter.

In § 3.87(g) of our proposal, we
proposed that the documents that must
accompany the nonhuman primates be
held by the operator of the primary
conveyance if it is a surface
conveyangce, or attached to the outside
of the primary enclosure. We proposed
that if such documents are attached to
the primary enclosure, they must be
placed in a secure but accessible
manner, so that they can be removed
and securely returned, and so that they
are easily noticed. We also proposed to
require that instructions for food and
water, and for administration of drugs,
medication, and other special care be
attached to the primary enclosure. In
this final rule, we are amending the
wording in § 3.87(g) as proposed to
reflect the change we are making in
§ 3.86, that food and water instructions
must be securely attached to the
primary enclosure.

Primary Conveyances—Section 3.88

Prescribed ambient temperature limits
in primary conveyances used to
transport nonhuman primates were part
of the standards before the 1977
revisions to the regulations, but were
inadvertently omitted from those
revisions. In our proposal, we proposed
to reinstate them for surface
transportation, in order to prevent
nonhuman primates from being
transported under temperature
conditions that would be harmful to
their health and physical well-being.
The existing regulations prescribe upper
and lower ambient temperature limits
for nonhuman primates held in terminal
facilities and prescribe lower
temperature limits for nonhuman
primates placed on transporting devices.
We believe that it is equally important
for the health and well-being of
nonhuman primates that these limits be
followed while the animals are in
transport as well as when they are on
either end of their journey. Under the
regulations we proposed, all persons
subject to the regulations would be
required to maintain the temperature
inside a primary conveyance between
450 °F (7.2 °C) and 85 °F (30 °C) during
surface transportation at all times a
nonhuman primate is present. Because it
would be impracticable to monitor the
ambient air temperature inside the cargo
area during air transportation, we
proposed to require instead that it be
maintained at a level that ensures the
health and well-being of the species
housed, in accordance with generally
accepted professional and husbandry
practices, at all times a nonhuman
primate is present. We also proposed to
add requirements that a primary
enclosure be positioned in a primary
conveyance in a manner that provides
protection from the elements, such as
rain, wind, snow, and sun, and that is
far enough away from animals that are
generally considered to be natural
predators or enemies of nonhuman
primates so that the nonhuman primates
cannot reach, see, or smell them.

One commenter stated that recording
thermometers should be required during
air transport, to verify that temperature
requirements are not violated. We do
not consider such a change practical or
justifiable in relation to the burden it
would create. Such a requirement may
require airplanes to carry and maintain
such thermometers even on flights
where no animal is being transported.

We provided in § 3.88(i) of the
proposal that nonhuman primates must
not be transported with any material,
substance, or device in a manner that
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may reasonably be expected to harm the
nenhuman primates or cause inhumane
conditions. A number of commenters
stated that nonhuman primates should
be allowed to be shipped with
potentially harmful substances, if proper
precautions are followed to prevent
injury or inhumane conditions. We
consider the wording as proposed
adequate to convey our intent, and are
making no changes based on the
comments.

Food and Water Requirements—Section
3.89

We proposed to make nonsubstantive
changes to the existing regulations to
make it clear that carriers and
intermediate handlers must provide food
and water to nonhuman primates being
transported within a prescribed number
of hours from the time the animals were
last offered food and water. We
proposed to require that consignors
subject to the Animal Weifare
regulations certify the date and time the
nonhuman primate was last offered food
and water. Under our proposal, carriers
and intermediate handlers would be
required to determine the appropriate
time for providing food and water based
upon the information in the certification.
Everyone else transporting a nonhuman
primate would be required to provide
food and water within a prescribed
number of hours after they last offered
the animal food and water. We
proposed this requirement so that
nonhuman primates would not go longer
than 24 hours without food or longer
than 12 hours without water. Under our
proposal, the prescribed number of
hours, the same as in the existing
regulations, differed based upon the age
of the nonhuman primate. We also
proposed to require that nonhuman
primates must be offered food within 12
hours before being transported in
commerce, so that carriers and
intermediate handlers would not have to
provide food and water immediately
upen acceptance. Although, under our
proposal, proper food would have to be
provided, in accordance with proposed
§ 3.82, we realize that the necessities of
travel may require less variation in the
types of food offered and in the method
of feeding. Accordingly, we added a
footnote in proposed § 3.89 to take the
exigencies of travel into account. We
proposed to include requirements for
design, construction, and placement of
food and water containers for the
nonhuman primates’ safety, comfort,
and well-being. As previously discussed,
we proposed to incorporate in proposed
§ 3.86 the requirement that carriers and
intermediate handlers not accept
nonhuman primates for transport unless

written instructions concerning food and
water requirements are affixed to the
outside of the primary enclosure, In

§ 3.89, we proposed to require that
consignors subject to the Animal
Welfare regulations attach securely to
the primary enclosure all written
instructions concerning the nonhuman
primates’ food and water requirements
during transportation.

Several commenters supported
proposed § 3.89 as written, Several
commenters stated that the regulations
should require that food be offered to
animals either every 12 hours, or twice
in every 24-hour period. Several
commenters recommended that it be
required that water be offered a
minimum of once every 4 hours during
transportation. Based on our experience
enforcing the regulations, we do not
consider the requirements recommended
by the commenters necessary or
practical, and are making no changes
based on these comments.

A number of commenters stated that
providing food high in water content
should be allowed in lieu of providing
water. We are making no changes based
on these comments. It would not be
evident in each case how much food
would be an adequate substitute for
water.

A number of commenters, addressing
both the food and water requirements in
proposed § 3.89 and the veterinary care
requirements in proposed § 3.90, stated
that it should be the responsibility of the
consignor, and not the carrier, to ensure
that animals being transported receive
adequate food and water and veterinary
care. We do not consider such a
recommendation to be practical or in the
best interests of the animals. Both food
and water and veterinary care needs
require a timely response by the carrier,
and are necessarily the carrier’s
responsibility.

We have made several changes to
§ 3.89 as proposed to reflect the changes
we are making in § 3.86, as discussed in
this supplementary information under
the heading “Consignments to Carriers
and Intermediate Handlers for
Transport—Section 3.86." We are
providing in this final rule that
nonhuman primates must be offered
food and water within 4 hours of
delivery for transport, and are requiring
that an explicit schedule for feeding and
watering during the next 24-hour period
be securely attached to the primary
enclosure by the consignor. To eliminate
duplicative provisions, we are also
combining paragraphs (a) and (b) as
proposed, and are redesignating
subsequent paragraphs accordingly.

Care in Transit—Section 3.90

We proposed to clarify existing § 3.89
to expressly require compliance with
these regulations by any person si bject
to the regulations who is transporting a
nonhuman primate in commerce,
regardless of whether the nonhuman
primate is consigned for transport.

We proposed to require that during
surface transportation, regulated
persons must obtain any veterinary care
needed for the nonhuman primate at the
closest available veterinary facility. We
also proposed to require that, during air
transportation, carriers or intermediate
handlers arrange for any veterinary care
that is needed for the nonhuman primate
as soon as possible.

We proposed to add an exception to
the existing regulations that prohibit the
transportation in commerce of a
nonhuman primate in obvious physical
distress, in order to allow transport for
the purpose of providing veterinary care
for the condition.

When nonhuman primates are
initially removed from their primary
enclosures after travel they may be
unusually active or perhaps agitated. In
order to avoid any resultant injury to the
animals, we proposed a requirement
that would allow cnly authorized and
experienced persons to remove
nonhuman primates from their primary
enclosures during transport, except that
other individuals would be permitted to
remove the nonhuman primates if
required for the health or well-being of
the animals. We proposed to provide
that the transportation regulations must
be complied with until a consignee takes
physical delivery of the nonhuman
primate if it is consigned for
transportation, cr until the animal is
returned to the consignor.

A small number of commenters
specifically supported the provisions of
proposed § 3.90 as written. One
commenter stated that the regulations
should require that, when necessary,
veterinary care be provided “‘as soon as
possible,"” not at the closest available
facility as proposed, because not all
clinics have facilities for appropriate
veterinary care. We are making no
changes based on this comment. By
using the term “closest available,” we
consider the language as proposed to
adequately state our intent and to
address the concerns of the commenter.

Terminal Facilities—Section 3.91

Existing § 3.90 imposes duties on
carriers and intermediate handlers
holding nonhuman primates in animal
holding areas of terminals to keep the
animals away from inanimate cargo, to
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clean and sanitize the area, to have an -
effective pest control program, to
provide air, and to maintain the ambient
temperature within certain prescribed
limits. Under the existing regulations,
there is no similar obligation imposed
upon other persons who transport these
animals. As a result, animals could be
held in animal holding areas under
hazardous conditions.

We proposed that the same duties
imposed by the existing regulations
upon carriers and intermediate handlers
be imposed upon any person subject to
the regulations transporting nonhuman
primates and holding them in animal
holding areas, since the animals require
the same minimum level of care
regardless of which regulated person is
transporting the animals.

We proposed to add restrictions to
prevent regulated persons from holding
nonhuman primates within physical and
visual reach of other animals and other
species of nonhuman primates, since
this is upsetting to them. We also
proposed that the length of time
regulated persons may hold nonhuman
primates in terminal facilities upon
arrival would be the same as that
allowed for consigned animals under
proposed § 3.86(g). A small number of
commenters requested clarification of
the provision restricting placement of
nonhuman primates near other animals.
We consider the provision self-
explanatory as written, and are making
no changes based on these comments.

In proposed § 3.91, we proposed to
continue the temperature and
ventilation requirements contained in
existing § 3.90 and also to include the
provisions requiring shelter from the
elements for nonhuman primates that
are included in existing § 3.91,
“Handling," because they are applicable
to regulated persons holding nonhuman
primates in animal holding areas of
terminal facilities. Under our proposal,
the proposed regulations for handling
would be limited to the safeguards that
must be provided during physical
handling and movement of nonhuman
primates, as its heading suggests.

A small number of commenters
supported the provisions of proposed
§ 3.91 as written. A small number of
commenters objected to the allowable
temperature range for holding facilities.
Several commenters stated that this
range was narrower than that for
housing facilities. Upon review of the
comments, we agree that the
temperature limits in terminal facilities,
should be consistent with those in
housing facilities. Therefore, we are
providing in this final rule that the
ambient temperature in an animal
holding area containing nonhuman

primates must not fall below 45 °F (7 .2
°C) for more than 4 consecutive hours
when nonhuman primates are present,
and must not rise above 85 °F (29.5 °C)
for more than 4 consecutive hours when
nonhuman primates are present.
Additionally, we are providing that
auxiliary ventilation must be used in
any animal holding area containing
nonhuman primates when the ambient
temperature is 85 °F (29.2 °C) or higher.

One commenter recommended that
bedding be provided for all primates,
and that nest boxes with deep bedding
be provided for small primates when the
ambient temperature reaches a low of 45
°F . We are making no changes based on
this comment. Under these regulations,
an animal will not be exposed to
temperatures below 45 °F unless
acclimated, as certified by a
veterinarian. Further, we do not
consider requiring bedding and nest
boxes to be practical during
transportation.

A number of commenters stated that
the cleaning, sanitization, and pest
control standards should not be as
stringent for terminal facilities as for
housing facilities, because animals
spend such a short period of time in
transport. While we agree that the
animals themselves will not largely
contribute to the need for sanitation, we
consider thorough cleaning of the animal
holding area to be necessary for the
animals' well-being, due to the wide
variety of other materials that will
normally be kept in such areas.

Handling—Section 3.92

Existing § 3.91 imposes duties on
carriers and intermediate handlers for
proper handling and movement of
nonhuman primates. For the reasons
explained above under “Terminal
Facilities," we proposed that these same
duties be imposed upon any person
subject to the regulations handling a
nonhuman primate at any time during
the course of transportation in
commerce, so that the animals’ health,
safety, and well-being will be protected
at all times during transport. The
regulations we proposed would continue
to include movement from an animal
holding area of a terminal facility to a
primary conveyance and from a primary
conveyance to a terminal facility. They
would also continue to provide
requirements for movement of a
nonhuman primate on a transporting
device. We proposed to broaden this
section to include movement within and
between primary conveyances, and
movement within and between terminal
facilities, because nonhuman primates
may travel on several different primary
conveyances and be moved around

within terminal complexes in the course
of their travel.

We also proposed to require that
transporting devices on which
nonhuman primates are placed to move
them be covered to protect the
nonhuman primates when the outdoor
temperature falls below 45 °F (7.2 °C).
The existing regulations require this
protection when the outdoor
temperature falls below 50 °F (10 °C). A
number of commenters stated that the
proposed temperature limits relating to
handling were not stringent enough. We
are making no changes based on these
comments. The allowable temperatures
set forth in the regulations are further
limited by the period of time animals
may be exposed to these temperatures.
We consider them reasonable and
adequate to allow for short periods of
exposure to cool or warm temperatures
that may be necessary under normal
handling conditions.

Among the requirements we set forth
in § 3.92 as proposed was the provision
that any person handling a primary
enclosure containing 2 nonhuman
primate must use care and must avoid
causing physical harm or emotional
distress to the nonhuman primate. A
small number of commenters stated that
the term “emotional distress" should be
changed to “psychological distress”
because attributing emotions to animals
is anthropomorphic. We do not agree
that animals do not show emotion.
However, we are deleting the word
“emotional” in § 3.92 to allow for
broader enforcement of the word
“distress."”

Miscellaneous

Some commenters recommended that
we make various nonsubstantive
wording changes to the proposal for
purposes of clarity, including certain
nomenclature changes and the deletion
of certain provisions the commenters
considered redundant. We have made
such changes where we considered them
appropriate, and have also made certain
other nonsubstantive wording changes
to clarify the regulations.

Additionally, a number of commenters
made recommendations that addressed
issues outside the scope of the proposal,
such as the appropriateness of using
animals in research, whether APHIS is
appropriated sufficient funds for
enforcement purposes, and what types
of penalties would be appropriate for
violations of the regulations. A number
of commenters recommended provisions
that were already included in the
proposal. We are making no changes in
this final rule based on these comments.
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Comments Regarding the Regulatory
Impact and Flexibility Analysis

As required by Executive Order 12291
and the Regulatory Flexibility Act, 5
U.S.C. 601-612, the Department analyzed
the regulatory implications of the
revised standards for the humane
handling, care, treatment, and
transportation of dogs, cats, and
nonhuman primates published in the
proposal. A large number of commenters
addressed our regulatory impact
analysis and its compliance with federal
rulemaking procedures. Below we
provide an analysis of the comments
and our responses.

A large number of commenters in
general expressed concerns about the
lack of scientific justification for the
revised standards in the presence of
significant costs to be imposed on
regulated establishments and the
economy. Many commenters added that
the Department has shown a lack of
concern and basic understanding of the
operation of regulated entities and,
therefore, substantially underestimated
the adverse economic impacts of the
proposed regulations on animal
research. Moreover, many commenters
stated that the proposed standards
would inflate the cost of animal
research making it cost prohibitive
without any scientific proof of
improvements in animal welfare.

We also received many comments
from the research community, dealers,
intermediate handlers and carriers, and
the general public noting that the cost
estimates in the regulatory impact
analysis were generally underestimated.
A few commenters from the research
community and the general public also
stated that the Department has failed to
consider alternatives that will achieve
statutory goals and involve the least
cost to society, Others opposed the
proposed rules on grounds that these
will cost too much to implement and will
put small researchers and dealers out of
business. Conversely, we received one
comment from a member of the general
public noting that the regulatory impact
analysis contained overinflated cost
estimates.

We are acutely aware of the potential
regulatory costs or impacts of the
revised standards on regulated entities
and the economy. We also believe that
the revisions included in our regulatory
proposals, including this final rule, are
necessary to meet our statutory
obligations. We strongly disagree with
the comments concerning our lack of
efforts and understanding of affected
entities. In developing new standards,
including the final rule in this docket, we
have given careful and extensive

consideration to the “major rule" impact
that the animal welfare regulations
would have on the economy, the
regulated establishments, and public
health. We have also set regulatory
priorities with the aim of minimizing the
potential adverse impacts of the
regulations and continued the
assessment of alternative and least
costly provisions that can achieve
similar statutory objectives,

The revision of animal welfare
regulations as mandated by Congress
has been a lengthy and difficult task. In
performing this task, we have
continually worked toward developing
the most reasonable and justifiable
standards based on available scientific
knowledge, sought and reviewed
extensive public comments, conducted
ongoing consultation with other Federal
agencies and professional organizations,
developed and considered alternative
proposals, adopted least costly
alternatives that would foster improved
animal care and accomplish statutory
objectives, and allowed for innovative
ideas and on-site professionals to
exercise their judgment in meeting the
need of animals under their care.

We have continually attempted to
improve our analysis of potential costs
on regulated entities and the economy.
In general, our analysis has relied on
several informational sources, such as
expert opinion from across the country,
inspection forms of regulated sites, and
experience in the implementation of
animal welfare regulations and
assessing the potential regulatory
burden. In performing the analysis, we
have acknowledged the presence of
problems in the measurement of
complex variables and other related
factors, lack of statistical or any other
available data sources, regional and
structural diversity of regulated
establishments, problems with
quantifying potential benefits and
indirect effects on animal research, and
time and resource constraints. However,
we consider the analysis as representing
our extensive efforts to promulgate
revised regulations and fulfill our
obligations under federal gnidelines for
regulatory processes.

Several other commenters indicated
that the Department has failed to do a
cost-benefit analysis as required by
Executive Order 12291, A few
commenters from the research
community and the general public added
that the revised standards provided no
benefit to animals or improvements in
animal care.

The general requirements for a
regulatory impact analysis under
Executive Order 12291 recommend that

benefits and costs be examined and that
regulatory objectives be chosen to
maximize net benefits to society or
involve the least cost to society. Our
analysis of the revised standards
examined the potential benefits to
society and animals and indicated that
these benefits could not be properly
quantified. The estimation of social
benefits in monetary terms would have
required an empirical analysis of
marginal increases in social welfare or
utility due to the regulations. If such an
analysis could have been completed, it
would have taken considerable time and
resources to complete. In the absence of
actual dollar figures for benefits,
therefore, it was not feasible for the
Department to estimate the net potential
benefits from the regulations. However,
we stated in our analysis that the
Congressional mandate to promulgate
more stringent animal welfare
regulations reflected the increasing
public demands for increased levels of
humane care and treatment of animals
used for human ends.

We also disagree with the comments
that regulated animals will not receive
improved animal handling, care, and
treatment under the revised standards.
There has been considerable scientific
data and increased public opinion that
supports the intent of Congress to
increase the level of animal care and
treatment afforded to animals in
regulated establishments. Requirements
that provide for better and enriched
animal housing environments,
appropriate veterinary care, procedures
that minimize animal pain and
discomfort, and innovative primary
enclosures are some of the factors that
support the increased level of welfare
and benefits to regulated animals.

Statutory Authority for this Final Rule

This rule is issued pursuant to the
Animal Welfare Act (Act), as amended,
7 U.S.C. 2131-2159. Congress, in enacting
the Food Security Act of 1985, Public
Law No. 99-198, added significant new
responsibilities to the Secretary’s
existing responsibilities to promulgate
standards for the care and treatment of
animals covered under the Act. The
declared policy of the Act is to ensure
that animals intended for use in
research facilities, as pets, or for
exhibiticn purposes, are provided
humane care and treatment; to assure
the humane treatment of animals during
transportation; and to prevent the sale
of stolen animals.

The Act requires that the Secretary of
Agriculture promulgate standards to
govern the humane handling, care,
treatment and transportation of animals
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by dealers, operators of auction sales,
research facilities, exhibitors, and
carriers-and intermediate handlers.
These standards are to include minimum
requirements for handling, housing,
feeding, watering, sanitation,
ventilation, shelter from extremes of
weather and temperatures, adequate
veterinary care, and separation of
species. The 1985 amendments to the
Act specifically require the Secretary to
promulgate standards for exercise of
dogs and for a physical environment
adequale to promote the psychological
well-being of primates.

This rule includes changes and
additions to the standards required by
the 1985 amendments as well as
modifications based on our experience
in administering and enforcing the Act.
The Act authorizes these changes
specifically in section 13 (7 U/S/C. 2143)
and in the additional grant of
rulemaking authority contained in
section 21 (7 U.S.C. 2151).

Executive Order 12291

The Department has examined the
regulatery impact of this final rule in
accordance with Executive Order 12201,

This final rule revises the standards
for the humane handling, care,
treatment, and transportation of dogs,
cats, and nonhuman primates (subparts
A and D, part 3, Standards). It includes
the new provisions for exercise of dogs
and for a physical environment
adeguate to promote the psycholegical
well-being of nonhuman primates, as
required by the amendments to the
Animal Welfare Act. The amendments
to the Act reflect a Congressional
determination that additional or revised
standards governing the humane care
and treatment of captive animals are
desirable and necessary.

In developing the final standards, we
examined alternative regulatory
approaches. We adopted least costly
alternatives which would foster
improved animal care and accomplish
regulatory objectives. We gave careful
and extensive consideration to the more
than 11,900 public comments received
on our proposal. We consulted with
other Federal agencies. Finally, we
implemented, to the extent possible,
performance standards, innovative
ideas, and professional judgment for
meeting the need of captive animals.

We have determined that this final
rule is within the authority delegated to
the Department by statutory law and it
does.not conflict, overlap, or.contradict
other Federal regulations, policies, or
guidelines on laboratory animal care,
use, and treatment practices.

The regulatory impact of this ruleis
discussed in more detail in a Final

Regulatory Impact and Flexibility
Analysis, available for public inspection
at the APHIS Public Reading Room,
room 1141, U'S. Department.of
Agriculture, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:80 p.m., Monday through Friday,
except holidays, or by telephoning (202)
382-1368. The main findings of the
analysis are discussed below.

Compliance with the final standards
would result in additional costs for
affected regulated establishments over
those imposed by the current standards.
The largest regulatory impact on
regulated establishments would result
from the new requirements to ensure the
exercise of dogs and a physical
environment adequate to promote the
psychological well-being of nonhuman
primates. Study results indicate that
regulated establishments may be
required to spend ximately $144
million for !rdﬂitlonﬁ capital
improvements and $26 million in annual
operating costs once the final rule
becomes effective.

We are acutely aware of ‘the potential
cost ‘impact of 'this Tule on the operation
of tegulated establishments. As we
discuss in the "'SUPPLEMENTARY
INFORMATION" of this final rule, many
commenters responding to onr proposed
rule pointed-out that certain of the new
standards would require affected
facilities to make extensive structural
changes. These new standards are
identified under ‘the heading “EFFECTIVE
DATES." Therefore, with regard to these
provisions, we are continuing the
existing regulations for the period prior
to February 15, 1994. On and after
February 15, 1984, establishments must
comply with the new provisions set
forth in this rule, as identified at the
affected sections. This period of time
before compliance with certain of the
new provisions is required will allow
establishments sufficient time and
flexibility to comply with those
provisions. But, we will require the
plans for providing exercise for dogs
and for promoting the psychological
well-beingof nonhuman primates to be
adopted and implemented within 180
g:lys after the publication date of this

e.

The discounted value of the total cost
impact onregulated establishments is
estimated ut approximately $408 million.
These additional costs indicate that the
new standards in part'3 constitute a
“major rule” and may significantly
increase costs for animal care and
housing. The study indicates that over
71 percent-of the total capital
expenditures would potentially fall on
research facilities. The study also

indicates that approximately 81 percent
of the total annual operating costs
would also fall on research facilities.

These additional compliance costs
may also result in increased costs for
animal exhibits, wholesale pet dealers,
and biomedical research and drug
development where there.are no
available alternatives that fully replace
the use of a living biological system.
Continued.animal research is vital to
develop therapies for diseases such as
AIDS, Parkinson's disease, and heart
diseases. Important tradeoffs between
the welfare of animals and-human
welfare may occur.

Little evidence exists to indicate that
increased regulatory costs would cause
regulated establishments to abandon
their uses of animals. In erder to
maintain the same level of activity, the
cost of operating these establishments
would increase in the short run.
Hewever, for these forms of research
where alternative testing methods that
do notrequire the use of animals exist,
this final rule may promote more rapid
development of alternative technologies
that might otherwise take longer to
evalve. In the long run, theavailability
of substitutes to.animal uses in research,
testing, and education or the use of
innovative techniques may moderate the
initial increase in the costof production.

The main focus of the regulatory
analysis is on the potential compliance
costs to be imposed onregulated
establishments. The least-cost criterion
indicates that the performance-‘based
alternatives included in this final rule
are preferred. Thisis because the final
standards allow more flexibility, thus
regulated establishments can meet
requirements threugh several means of
compliance.

A more stringent set-of standards was
considered in the original proposal to
amend part 3 that was published in the

Federal Register on March 15, 1989. The
discounted value of the total impact of
the original proposed rule was estimated
at $1.75 billion dollars, an amount over
four times the impact estimated for this
final rule.

We are aware that animal welfare
standards are social regulation activities
of government that are characterized by
extensive market externalities and
inherent difficulties in measuring social
benefits and costs at the margin,

In the case of this final rule, it is
difficult to-measure its efficiency or net
benefits, because-economic agents other
than ‘the regulated establishments and
consumers are involved. For animal
welfare, the applicable economic theory
is for the case of a regulated
establishment that produces a private
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good and generates a social concern in
the process—animal use, pain,
discomfort, and suffering. Regulations
force the regulated entity to change its
production process and reduce the
social implications of its actions, but it
will also raise its production and
consumer costs and generate social
opportunity costs,

Alternatively, society in general has
an interest in whether the production
activities of such entities create
excessive animal pain, discomfort, and
suffering, and any net benefit-cost
estimation must include any
improvements in the level of animal
welfare. The crucial economic question
is whether the social costs imposed by
this final rule are adequately balanced
with the social benefits at the margin.

Potential social benefits resulting from
the new standards were discussed in the
analysis, but could not be properly
quantified. The estimation of social
benefits in monetary terms would have
required a lengthy and cost prohibitive
study of marginal increases in social
welfare or utility. This is because animal
welfare is an anthropomorphic attribute.
Such study would have measured the
increase in the level of public perception
in animal welfare as the level of
stringency of the regulations also
increases.

Finally, because of the complexity and
difficulty in measuring the regulatory
implications, we have continually given
careful and extensive consideration to
the potential regulatory impacts
associated with the animal welfare
regulations. Finalizing the regulations as
mandated by Congress has been a
difficult and lengthy process. In
performing this task, we set regulatory
priorities with the aim of developing the
most reasonable and justified standards
based on our past experience and
available scientific knowledge.

Regulatory Flexibility Act

The Department also analyzed the
potential impact of this final rule on
small entities as required by the
Regulatory Flexibility Act (Pub. L. 96—
354).

The study is discussed in more detail
in a Final Regulatory Impact and
Flexibility Analysis, which is available
for public inspection in the APHIS
Public Reading Room, room 1141, U.S.
Department of Agriculture, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays, or by telephoning (202)
382-1368.

The Department estimates that
approximately 1,460 small entities may
be affected by the revised requirements

in subparts A and D, part 3, Standards.
These 1,460 entities represent about 39
percent of all small establishments
(3,771) licensed to operate animal
ventures under provisions of the Animal
Welfare Act. We estimate that this rule
imposes additional compliance costs to
1,227 small breeders, 183 small dealers,
and 50 small exhibitors. The Department
does not anticipate major regulatory
impacts on small research sites. This is
because the affected research sites or
facilities housing cats, dogs, or
nonhuman primates for research,
testing, or educational purposes would
not qualify as small entities. For the
most part, affected animal research sites
belong to large academic and non-profit
institutions, or private companies.

The total regulatory burden on small
breeders, dealers, and exhibitors
resulting from this final rule is estimated
at approximately $32 million. This
estimate represents the sum of
discounted values of annual costs ($1.64
million per year discounted at 10 percent
into perpetuity) to hire additional animal
caretakers or handlers, and capital
expenditures of $16 million to replace,
construct, or equip new cat, dog, and
nonhuman primate enclosures and
improve sheltered housing facilities. The
average discounted total impact per
affected small entity is estimated at
approximately $22,000 per affected
animal site.

Of the small entities, small breeders
would be most affected by this final
rule, incurring approximately 80 percent
of the estimated compliance costs,
mostly from the new revised
requirements for the exercise of dogs.
An important distributional effect is that
the impact on breeders will be
concentrated on dog breeders in the
Midwest region of the country. Eighty-
five percent of all breeders are located
in this region.

In developing this final rule, the
Department has adopted the less costly
approach to amend subparts A and D of
part 3, Standards. The preliminary
regulatory flexibility analysis of the
March 15, 1989 original proposal
estimated a discounted value of the total
impact on all small affected entities at
about $154 million, or an average of
$105,249 per affected animal site. A
comparison between the original
proposed rule and this final rule
indicates a potential five-fold decrease
in the potential costs to be imposed on
affected small entities.

Executive Order 12372

These programs/activities under 9
CFR part 3, subparts A and D, are listed
in the Catalog of Federal Domestic
Assistance under No. 10.025 and are

subject to the provisions of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Paperwork Reduction Act

Insaccordance with Section 3507 of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501, et seq.), the information
collection provisions that are included
in this rule have been approved by the
Office of Management and Budget
(OMB) and have been given OMB
control number 0579-0093.

List of Subjects in 8 CFR Part 3

Animal welfare, Humane animal
handling, Pets, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we are amending 9 CFR
part 3 to read as follows:

PART 3—STANDARDS

1. The authority citation for part 3 is
revised to read as follows, and the
authority citation following all the
sections is removed:

Authority: 7 U.S.C. 2131-2156; 7 CFR 2.17,
2.51, and 371.2(d).

2. Subpart A is revised to read as
follows:

Subpart A—Specifications for the Humane
Handling, Care, Treatment, and
Transportaticn of Dogs and Cats

Facilities and Operating Standards

Sec.

3.1 Housing facilities, general.

3.2 Indoor housing facilities.

3.3 Sheltered housing facilities.

3.4 Outdoor housing facilities.

3.5 Mobile or traveling housing facilities.
3.6 Primary enclosures.

Animal Health and Husbandry Standards

3.7 Compatible grouping.

3.8 Exercise for dogs.

3.9 Feeding.

3.10 Watering,

311 Cleaning, sanitization, housek eeping,
and pest control.

3.12 Employees.

Transportation Standards

3.13 Consignments to carriers and
intermediate handlers.

3.14 Primary enclosures used to transport
live dogs and cats.

3.15 Primary conveyances (motor vehicle,
rail, air, and marine).

3.16 Food and water requirements.

3.17 Care in transit.

3.18 Terminal facilities.

3.19 Handling.




Federal Register / Vol. 56, No. 32 / Friday, February 15, 1991

| Rules and Regulations 6487

Subpart A—Specifications for the
Humane Handling, Care, Treatment,
and Transportation of Dogs and Cats !

Facilifies and Operafing Standards

§ 3.1 'Housing facilities, generai.

(a) Structure; construction. Housing
facilities for dogs and cats must be
designed and construcied so that they
are structurally sound. They must be
kept in good repair, and they must
protect the animals from injury, contain
the animals securely, and restrict other
animals from entering.

(b) Condition and site. Housing
facilities and areas used for storing
animal food or bedding must be free of
any accumulation of trash, waste
material, junk, weeds, and other
discarded materials. Animal areas
inside of housing facilities must be kept
neat and free of clutter, including
equipment, furniture, and stored
material, but may contain materials
actually used and necessary for cleaning
the area, and fixtures or equipment
necessary for proper husbandry
practices and research needs. Housing
facilities other than those maintained by
research facilities and Federal research
facilities must be physically separated
from any other business. If a housing
facility is located on the same premises
as another business, it must be
physically separated from the other
business so that animals the size of
dogs, skunks, and raccoons are
prevented from entering it.

(c) Surfaces—{1) General
requirements. The surfaces of housing
facilities—including houses, dens, and
other furniture-type fixtures and objects
within the facility—must be constructed
in a manner and made of materials that
allow them to be readily cleaned and
sanitized, or removed or replaced when
worn or soiled. Interior surfaces and any
surfaces that come in contact with dogs
or cats must:

(i) Be free of excessive rust that
prevents the required cleaning and
sanitization, or that affects the structural
strength of the surface; and

(ii) Be free of jagged edges or sharp
points that might injure the animals.

(2) Maintenance and replacement of
surfaces. All surfaces must be
maintained on a regular basis. Surfaces
of housing facilities—including houses,
dens, and other furniture-type fixtures
and objects within the facility—that
cannot be readily cleaned and sanitized,
must be replaced when worn or soiled.

(3) Cleaning. Hard surfaces with
which the dogs or cats come in contact

! These minimum standards apply only to live
dogs and cats, unless stated otherwise.

must be spot-cleaned daily and
sanitized in accordance with § 3:11(b) of
this subpart to prevent accumulation of
excreta and reduce disease hazards.
Floors made of dirt, absorbent bedding,
sand, gravel, grass, or other similar
material must be raked or spot-cleaned
with sufficient frequency to ensure all
animals the freedom to avoid contact
with excreta, Contaminated material
must be replaced whenever this raking
and spot-cleaning is not sufficient to
prevent or eliminate odors, insects,
pests, or vermin infestation. All other
surfaces of housing facilities must be
cleaned and sanitized when necessary
to satisfy generally accepted husbandry
standards and practices. Sanitization
may be done using any of the methods
provided in § 3.11(b)(8) for primary
enclosures.

(d) Water-and electric power. The
housing facility must have reliable
electric power adequate for heating,
cooling, ventilation, and lighting, and for
carrying ouit other husbandry
requirements in accordance with the
regulations in this subpart. The housing
facility must provide adeguate running
potable water for the dogs' and cats'
drinking needs, for cleaning, and for
carrying out other husbandry
reguirements.

(e) Storage. Supplies of food and
bedding must be stored ina manner that
protects the supplies from spoilage,
contamination, and vermin infestation.
The supplies must be stored off the floor
and away from the walls, to allow
cleaning underneath and around the
supplies. Foods requiring refrigeration
must be stored accordingly, and all food
must be stored in.a manner that
prevents contamination and
deterioration of its nutritive value. All
open supplies of food and bedding must
be kept in leakproof containers with
tightly fitfing lids to prevent
contamination and spoilage. Only food
and bedding that is currently being used
may be kept in the animal areas.
Substances that are toxic to the dogs or
cats but are required for normal
husbandry practices must not be stored
in food storage and preparation areas,
but may be stored in cabinets in the
animal areas.

(f) Drainage and waste disposal.
Housing facility operators must provide
for regular and frequent collection,
removal, and disposal of animal and
food wastes, bedding, debris, garbage,
water, other fluids and wastes, and dead
animals, in a manner that minimizes
contamination and disease risks.
Housing facilities must be equipped with
disposal facilities and drainage systems
that are constructed and operated so
that animal waste and water are rapidly

eliminated and animals stay dry.
Disposal and drainage systems must
minimize vermin and pest infestation,
insects, odors, and disease hazards. All
drains must be properly constructed,
instelled, and maintained. If closed
drainage systems are used, they must be
equipped with traps and prevent the
backflow of gases and the backup of
sewage onto the floor. If the facility nses
sump or settlement ponds, or other
similar systems for drainage and animal
waste disposal, the system must be
located far enough away from the
animal area of the housing facility to
prevent odors, diseases, pests, and
vermin infestation. Standing puddles of
water in animal enclosures must be
drained or mopped up so that the
animals stay dry. Trash containersin
housing facilities and in food storage
and food preparation areas must be
leakproof and must have tightly fitted
lids on them at all times. Dead animals,
animal parts, and animal waste must not
be kept in food storage or food
preparation areas, food freezers, food
refrigerators, or animal areas.

(g) Washrooms and sinks. ' Washing
facilities such as'washrooms, basins,
sinks, or showers must be provided for
animal caretakers and must be readily
accessible.

§ 3.2 indoor housing facilities.

(a) Heating, tooling, and temperature.
Indoor housing facilities for dogs and
cats must be sufficiently heated and
cooled when necessary to protect the
dogs and cats from temperature
extremes and to provide for their health
and well-being. When dogs or cats are
present, the ambient temperature in the
facility must not fall below 50 °F {10 °C)
for dogs and.cats not acclimated to
lower temperatures, for those breeds
that cannot tolerate lower temperatures
without stress ordiscomfort (such as
short-haired breeds), and for sick, aged,
young, or infirm dogs and cats, except as
approved by the attending veterinarian.
Dry bedding, solid resting boards, or
other methods of conserving boedy heat
must be provided when temperatures
are below 50 °F (10 °C). The ambient
temperature must not fall below 45 °F
(7.2 °C) for more than 4 consecutive
hours when dogs or cats are present,
and must not rise above 85 °F (29.5 °C)
for more than 4 consecutive hours when
dogs or cats.are present.

(b) Ventilation. Indoer housing
facilities for degs and cats must be
sufficiently ventilated at all times when
dogs or cats are present to provide for
their health and well-being, and to
minimize odors, drafts, ammonia levels,
and moisture condensation. Ventilation



6488 Federal Register / Vol. 56, No. 32 / Friday, February 15, 1991 / Rules and Regulations

must be provided by windows, vents,
fans, or air conditioning. Auxiliary
ventilation, such as fans, blowers, or air
conditioning must be provided when the
+mbient temperature is 85 °F (29.5 °C) or
higher. The relative humidity must be
maintained at a level that ensures the
health and well-being of the dogs or cats
housed therein, in accordance with the
directions of the attending veterinarian
and generally accepted professional and
husbandry practices.

(c) Lighting. Indoor housing facilities
for dogs and cats must be lighted well
enough to permit routine inspection and
cleaning of the facility, and observation
of the dogs and cats. Animal areas must
be provided a regular diurnal lighting
cycle of either natural or artificial light.
Lighting must be uniformly diffused
throughout animal facilities and provide
sufficient illumination to aid in
maintaining good housekeeping
practices, adequate cleaning, adequate
inspection of animals, and for the well-
being of the animals, Primary enclosures
must be placed so as to protect the dogs
and cats from excessive light.

(d) Interior surfaces. The floors and
walls of indoor heusing facilities, and
any other surfaces in contact with the
animals, must be impervious to
moisture. The ceilings of indoor housing
facilities must be impervious to moisture
or be replaceable (e.g., a suspended
ceiling with replaceable panels).

§3.3 Sheltered housing facilities.

(a) Heating, cooling, and temperature.
The sheltered part of sheltered housing
facilities for dogs and cats must be
sufficiently heated and cooled when
necessary to protect the dogs and cats
from temperature extremes and to
provide for their health and well-being,
The ambient temperature in the
sheltered part of the facility must not
fall below 50 °F (10 °C) for dogs and cats
not acclimated to lower temperatures,
for those breeds that cannot tolerate
lower temperatures without stress and
discomfort (such as short-haired
breeds), and for sick, aged, young, or
infirm dogs or cats, except as approved
by the attending veterinarian. Dry
bedding, solid resting boards, or other
methods of conserving body heat must
be provided when temperatures are
below 50 °F (10 °C). The ambient
temperature must not fall below 45 °F
(7.2 °C) for more than 4 consecutive
hours when dogs or cats are present,
and must not rise above 85 °F (29.5 °C)
for more than 4 consecutive hours when
dogs or cats are present.

(b) Ventilation. The enclosed or
sheltered part of sheltered housing
facilities for dogs and cats must be
sufficiently ventilated when dogs or cats

are present to provide for their health
and well-being, and to minimize odors,
drafts, ammonia levels, and moisture
condensation. Ventilation must be
provided by windows, doors, vents,
fans, or air conditioning. Auxiliary
ventilation, such as fans, blowers, or air-
conditioning, must be provided when the
ambient temperature is 85 °F (29.5 °C) or
higher.

(c) Lighting. Sheltered housing
facilities for dogs and cats must be
lighted well enough to permit routine
inspection and cleaning of the facility,
and obgervation of the dogs and cats.
Animal areas must be provided a
regular diurnal lighting cycle of either
natural or artificial light. Lighting must
be uniformly diffused throughout animal
facilities and provide sufficient
illumination to aid in maintaining good
housekeeping practices, adequate
cleaning, adequate inspection of
animals, and for the well-being of the
animals. Primary enclosures must be
placed so as to protect the dogs and cats
from excessive light.

(d) Shelter from the elements. Dogs
and cats must be provided with
adequate shelter from the elements at
all times to protect their health and well-
being. The shelter structures must be
large enough to allow each animal to sit,
stand, and lie in @ normal manner and to
turn about freely.

(e) Surfaces. (1) The following areas in
sheltered housing facilities must be
impervious to moisture:

(i) Indoor floor areas in contact with
the animals;

(ii) Outdoor floor areas in contact
with the animals, when the floor areas
are not exposed to the direct sun, or are
made of a hard material such as wire,
wood, metal, or concrete; and

(iii) All walls, boxes, houses, dens,
and other surfaces in contact with the
animals.

(2) Outside floor areas in contact with
the animals and exposed to the direct
sun may consist of compacted earth,
absorbent bedding, sand, gravel, or
grass.

§3.4 Outdoor housing facilities.

(a) Restrictions. (1) The following
categories of dogs or cats must not be
kept in outdoor facilities, unless that
practice is specifically approved by the
attending veterinarian:

(i) Dogs or cats that are not
acclimated to the temperatures
prevalent in the area or region where
they are maintained;

(ii) Breeds of dogs or cats that cannot
tolerate the prevalent temperatures of
the area without stress or discomfort
(such as short-haired breeds in cold
climates); and

(iii) Sick, infirm, aged or young dogs or
cats.

(2) When their acclimation status is
unknown, dogs and cats must not be
kept in outdoor facilities when the
ambient temperature is less than 50 °F
(10 °C).

(b) Shelter from the elements.
Outdoor facilities for dogs or cats must
include one or more shelter structures
that are accessible to each animal in
each outdoor facility, and that are large
enough to allow each animal in the
shelter structure to sit, stand, and lie in
a normal manner, and to turn about
freely. In addition to the shelter
structures, one or more separate outside
areas of shade must be provided, large
enough to contain all the animals at one
time and protect them from the direct
rays of the sun. Shelters in outdoor
facilities for dogs or cats must contain a
roof, four sides, and a floor, and must:

(1) Provide the dogs and cats with
adequate protection and shelter from the
cold and heat;

(2) Provide the dogs and cats with
protection from the direct rays of the
sun and the direct effect of wind, rain, or
snow;

(3) Be provided with a wind break and
rain break at the entrance; and

(4) Contain clean, dry, bedding
material if the ambient temperature is
below 50 °F (10 °C). Additional clean,
dry bedding is required when the
temperature is 35 °F (1.7 °C) or lower.

(c) Construction. Building surfaces in
contact with animals in outdoor housing
facilities must be impervious to
moisture. Metal barrels, cars,
refrigerators or freezers, and the like
must not be used as shelter structures.
The floors of outdoor housing facilities
may be of compacted earth, absorbent
bedding, sand, gravel, or grass, and must
be replaced if there are any prevalent
odors, diseases, insects, pests, or
vermin. All surfaces must be maintained
on a regular basis. Surfaces of outdoor
housing facilities—including houses,
dens, etc.—that cannot be readily
cleaned and sanitized, must be replaced
when worn or soiled.

§3.5 Mobile or traveling housing facilities.

(a) Heating, cooling, and temperature.
Mobile or traveling housing facilities for
dogs and cats must be sufficiently
heated and cooled when necessary to
protect the dogs and cats from
temperature extremes and to provide for
their health and well-being. The ambient
temperature in the mobile or traveling
housing facility must not fall below 50 °F
(10 °C) for dogs and cats not acclimated
to lower temperatures, for those breeds
that cannot tolerate lower temperatures
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without stress or discomfort (such as
short-haired breeds), and for sick, aged,
young, or infirm dogs and cats. Dry
bedding, solid resting boards, or other
methods of conserving body heat must
be provided when temperatures are
below 50 °F (10 °C). The ambient
temperature must not fall below 45 °F
(7.2 °C) for more than 4 consecutive
hours when dogs or cats are present,
and must not exceed 85 °F (29.5 °C) for
more than 4 consecutive hours when
dogs or cats are present.

(b) Ventilation. Mobile or traveling
housing facilities for dogs and cats must
be sufficiently ventilated at all times
when dogs or cats are present to provide
for the health and well-being of the
animals, and to minimize odors, drafts,
ammonia levels, moisture condensation,
and exhaust fumes. Ventilation must be
provided by means of windows, doors,
vents, fans, or air conditioning.
Auxiliary ventilation, such as fans,
blowers, or air conditioning, must be
provided when the ambient temperature
within the animal housing area is 85 °F
(29.5 °C) or higher.

(c) Lighting. Mobile or traveling
housing facilities for dogs and cats must
be lighted well enough to permit proper
cleaning and inspection of the facility,
and observation of the dogs and cats.
Animal areas must be provided a
regular diurnal lighting cycle of either
natural or artificial light. Lighting must
be uniformly diffused throughout animal
facilities and provide sufficient
illumination to aid in maintaining good
housekeeping practices, adequate
cleaning, adequate inspection of
animals, and for the well-being of the
animals.

§3.6 Primary enclosures.

Primary enclosures for dogs and cats
must meet the following minimum
requirements:

(a) General requirements.

(1) Primary enclosures must be
designed and constructed of suitable
materials so that they are structurally
sound. The primary enclosures must be
kept in good repair.

(2) Primary enclosures must be
constructed and maintained so that
they:

(i) Have no sharp points or edges that
could injure the dogs and cats;

(ii) Protect the dogs and cats from
injury;

(iii) Contain the dogs and cats
securely;

(iv) Keep other animals from entering
the enclosure;

(v) Enable the dogs and cats to remain
dry and clean;

(vi) Provide shelter and protection
from extreme temperatures and weather

conditions that may be uncomfortable or
hazardous to all the dogs and cats;

(vii) Provide sufficient shade to
shelter all the dogs and cats housed in
the primary enclosure at one time;

(viii) Provide all the dogs and cats
with easy and convenient access to
clean food and water;

(ix) Enable all surfaces in contact with
the dogs and cats to be readily cleaned
and sanitized in accordance with
§ 3.11(b) of this subpart, or be
replaceable when worn or soiled;

(x) Have flocrs that are constructed in
a manner that protects the dogs’ and
cats’ feet and legs from injury, and that,
if of mesh or slatted construction, do not
allow the dogs' and cats’ feet to pass
through any openings in the floor. If the
floor of the primary enclosure is
constructed of wire, a solid resting
surface or surfaces that, in the
aggregate, are large enough to hold all
the occupants of the primary enclosure
at the same time comfortably must be
provided; and

(xi) Provide sufficient space to allow
each dog and cat to turn about freely, to
stand, sit, and lie in a comfortable,
normal position, and to walk in a normal
manner.

(b) Additional requirements for cats.

(1) Space. Each cat, including weaned
kittens, that is housed in any primary
enclosure must be provided minimum
vertical space and floor space as
follows:

(i) Prior to February 15, 1994 each cat
housed in any primary enclosure shall
be provided a minimum of 2% square
feet of floor space;

(ii) On and after February 15, 1994:

(A) Each primary enclosure housing
cats must be at least 24 in. high (60.96
cm);

(B) Cats up to and including 8.8 Ibs (4
kg) must be provided with at least 3.0 ft?
(0.28 m2);

(C) Cats over 8.8 1bs (4 kg) must be
provided with at least 4.0 ft2 (0.37 m2);

(iii) Each queen with nursing kittens
must be provided with an additional
amount of floor space, based on her
breed and behavioral characteristics,
and in accordance with generally
accepted husbandry practices. If the
additional amount of floor space for
each nursing kitten is equivalent to less
than 5 percent of the minimum
requirement for the queen, such housing
must be approved by the attending
veterinarian in the case of a research
facility, and, in the case of dealers and
exhibitors, such housing must be
approved by the Administrator; and

(iv) The minimum floor space required
by this section is exclusive of any food
or water pans. The litter pan may be

considered part of the floor space if
properly cleaned and sanitized.

(2) Compatibility. All cats housed in
the same primary enclosure must be
compatible, as determined by
observation. Not more than 12 adult
nonconditioned cats may be housed in
the same primary enclosure. Queens in
heat may not be housed in the same
primary enclosure with sexually mature
males, except for breeding. Except when
maintained in breeding colonies, queens
with litters may not be housed in the
same primary enclosure with other adult
cats, and kittens under 4 months of age
may not be housed in the same primary
enclosure with adult cats, other than the
dam or foster dam. Cats with a vicious
or aggressive disposition must be
housed separately.

(3) Litter. In all primary enclosures, a
receptacle containing sufficient clean
litter must be provided to contain
excreta and body wastes.

(4) Resting surfaces. Each primary
enclosure housing cats must contain a
resting surface or surfaces that, in the
aggregate, are large enough to hold all
the occupants of the primary enclosure
at the same time comfortably. The
resting surfaces must be elevated,
impervious to moisture, and be able to
be easily cleaned and sanitized, or
easily replaced when soiled or worn.
Low resting surfaces that do not allow
the space under them to be comfortably
occupied by the animal will be counted
as part of the floor space.

(5) Cats in mobile or traveling shows
or acts, Cats that are part of a mobile or
traveling show or act may be kept, while
the show or act is traveling from one
temporary location to another, in
transport containers that comply with
all requirements of § 3.14 of this subpart
other than the marking requirements in
§ 3.14(a)(6) of this subpart. When the
show or act is not traveling, the cats
must be placed in primary enclosures
that meet the minimum requirements of
this section.

(c) Additional requirements for
dogs.—(1) Space. (i) Each dog housed in
a primary enclosure (including weaned
puppies) must be provided a minimum
amount of floor space, calculated as
follows: Find the mathematical square of
the sum of the length of the dog in
inches (measured from the tip of its nose
to the base of its tail) plus 6 inches; then
divide the product by 144. The
calculation is: (length of dog in inches +
6) X (length of dog in inches + 6) =
required floor space in square inches.
Required floor space in inches/144 =
required floor space in square feet.

(ii) Each bitch with nursing puppies
must be provided with an additional
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amount of floor space, based on her
breed and behavioral characteristics,
and in accordance with generally
accepted husbandry practices as
determined by the attending
veterinarian. If the additional amount of
floor space for each nursing puppy is
less than 5 percent of the minimum
requirement for the bitch, such housing
must be approved by the attending
veterinarian in the case of a research
facility, and, in the case of dealers and
exhibitors, such housing must be
approved by the Administrator.

(iii) The interior height of a primary
enclosure must be at least 6 inches
higher than the head of the tallest dog in
the enclosure when it is in a normal
standing position: Provided that, prior to
February 15, 1994, each dog must be able
to stand in a comfortable normal
position.

(2) Dogs on tethers. (i) Dogs may be
kept on tethers only in outside housing
facilities that meet the requirements of
§ 3.4 of this subpart, and only when the
tether meets the requirements of this
paragraph. The tether must be attached
to the front of the dog's shelter structure
or to a post in front of the shelter
structure and must be at least three
times the length of the dog, as measured
from the tip of its nose to the base of its
tail. The tether must allow the dog
convenient access to the shelter
structure and to food and water
containers. The tether must be of the
type and strength commonly used for
the size dog involved and must be
attached to the dog by a well-fitted
collar that will not cause trauma or
injury to the dog. Collars made of
materials such as wire, flat chains,
chains with sharp edges, or chains with
rusty or nonuniform links are prohibited.
The tether must be attached so that the
dog cannot become entangled with other
objects or come into physical contact
with other dogs in the outside housing
facility, and so the dog can roam to the
full range of the tether.

(ii) On and after February 15, 1994,
dog housing areas where dogs are on
tethers must be enclosed by a perimeter
fence that is of sufficient height to keep
unwanted animals out. Fences less than
6 feet high must be approved by the
Administrator. The fence must be
constructed so that it protects the dogs
by preventing animals the size of dogs,
skunks, and raccoons from going
through it or under it and having contact
with the dogs inside.

(3) Compatibility. All dogs housed in
the same primary enclosure must be
compatible, as determined by
observation. Not more than 12 adult
nonconditioned dogs may be housed in
the same primary enclosure. Bitches in

heat may not be housed in the same
primary enclosure with sexually mature
males, except for breeding. Except when
maintained in breeding colonies, bitches
with litters may not be housed in the
same primary enclosure with other adult
dogs, and puppies under 4 months of age
may not be housed in the same primary
enclosure with adult dogs, other than
the dam or foster dam. Dogs with a
vicious or aggressive disposition must
be housed separately.

(4) Dogs in mobile or traveling shows
or acts. Dogs that are part of a mobile or
traveling show or act may be kept, while
the show or act is traveling from one
temporary location to another, in
transport containers that comply with
all requirements of § 3.14 of this subpart
other than the marking requirements in
§ 3.14(a)(8) of this subpart. When the
show or act is not traveling, the dogs
must be placed in primary enclosures
that meet the minimum requirements of
this section.

{d) Innovative primary enclosures not
precisely meeting the floor area and
height requirements provided in
paragraphs (b)(1) and (c)(1) of this
section, but that provide the dogs or cats
with a sufficient volume of space and
the opportunity to express species-
typical behavior, may be used at
research facilities when approved by the
Committee, and by dealers and
exhibitors when approved by the
Administrator.

(Approved by the Office of Management and
Budget under control number 0579-0083)

Animal Health and Husbandry
Standards

§3.7 Compatible grouping.

Dogs and cats that are housed in the
same primary enclosure must be
compatible, with the following
restrictions:

(a) Females in heat (estrus) may not
be housed in the same primary
enclosure with males, except for
breeding purposes;

(b) Any dog or cat exhibiting a vicious
or overly aggressive disposition must be
housed separately;

(c) Puppies or kittens 4 months of age
or less may not be housed in the same
primary enclosure with adult dogs or
cats other than their dams or foster
dams, except when permanently
maintained in breeding colonies;

(d) Dogs or cats may not be housed in
the same primary enclosure with any
other species of animals, unless they are
compatible; and

(e) Dogs and cats that have or are
suspected of having a contagious
disease must be isolated from healthy
animals in the colony, as directed by the

attending veterinarian. When an entire
group or room of dogs and cats is known
to have or believed to be exposed to an
infectious agent, the group may be kept
intact during the process.of diagnosis,
treatment, and control.

§3.8 Exercise for dogs.

Dealers, exhibitors, and research
facilities must develop, document, and
follow an appropriate plan to provide
dogs with the opportunity for exercise.
In addition, the plan must be approved
by the attending veterinarian. The plan
must include written standard
procedures to be followed in providing
the opportunity for exercise. The plan
must be made available to APHIS upon
request, and, in the case of research
facilities, to officials of any pertinent
funding Federal agency. The plan, at a
minimum, must comply with each of the
following:

(a) Dogs housed individually. Dogs
over 12 weeks of age, except bitches
with litters, housed, held, or maintained
by any dealer, exhibitor, or research
facility, including Federal research
facilities, must be provided the
opportunity for exercise regularly if they
are kept individually in cages, pens, or
runs that provide less than two times the
required floor space for that dog, as
indicated by § 3.6(c)(1) of this subpart,

(b) Dogs housed in groups. Dogs over
12 weeks of age housed, held, or
mainfained in groups by any dealer,
exhibitor, or research facility, including
Federal research facilities, do not
require additional opportunity for
exercise regularly if they are maintained
in cages, pens, or runs that provide in
total at least 100 percent of the required
space for each dog if maintained
separately. Such animals may be
maintained in compatible groups,
unless:

(1) Housing in compatible groups is
not in accordance with a research
proposal and the proposal has been
approved by the research facility
Committee;

(2) In the opinion of the attending
veterinarian, such housing would
adversely affect the health or well-being
of the dog(s); or ;

(3) Any dog exhibits aggressive or
vicious behavior.

(c) Methods and period of providing
exercise opportunity. (1) The frequency,
method, and duration of the opportunity
for exercise shall be determined by the
attending veterinarian and, at research
facilities, in consultation with and
approval by the Committee.

(2) Dealers, exhibitors, and research
facilities, in developing their plan,
should consider providing positive
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physical contact with humans that
encourages exercise through play or
other similar activities. If a dog is
housed, held, or maintained at a facility
without sensory contact with another
dog, it must be provided with positive
physical contact with humans at least
daily.

(3) The opportunity for exercise may
be provided in a number of ways, such
as:

(i) Group housing in cages, pens or
runs that provide at least 100 percent of
the required space for each dog if
maintained separately under the
minimum floor space requirements of
§ 3.6(c)(1) of this subpart;

(ii) Maintaining individually housed
dogs in cages, pens, or runs that provide
at least twice the minimum floor space
required by § 3.6(c)(1) of this subpart;

(iii) Providing access to a run or open
area at the frequency and duration
prescribed by the attending
veterinarian; or

(iv) Other similar activities.

(4) Forced exercise methods or
devices such as swimming, treadmills,
or carousel-type devices are
unacceptable for meeting the exercise
requirements of this section.

(d) Exemptions. (1) If, in the opinion of
the attending veterinarian, it is
inappropriate for certain dogs to
exercise because of their health,
condition, or well-being, the dealer,
exhibitor, or research facility may be
exempted from meeting the
requirements of this section for those
dogs. Such exemption must be
documented by the attending
veterinarian and, unless the basis for
exemption is a permanent condition,
must be reviewed at least every 30 days
by the attending veterinarian.

(2) A research facility may be
exempted from the requirements of this
section if the principal investigator
determines for scientific reasons set
forth in the research proposal that it is
inappropriate for certain dogs to
exercise. Such exemption must be
documented in the Committee-approved
proposal and must be reviewed at
appropriate intervals as determined by
the Committee, but not less than
annually.

(3) Records of any exemptions must
be maintained and made available to
USDA officials or any pertinent funding
Federal agency upon request. (Approved
by the Office of Management and
Budget under control number 0579-0093)

§3.9 Feeding.

(a) Dogs and cats must be fed at least
once each day, except as otherwise
might be required to provide adequate
veterinary care. The food must be

uncontaminated, wholesome, palatable,
and of sufficient quantity and nutritive
value to maintain the normal condition
and weight of the animal. The diet must
be appropriate for the individual
animal’s age and condition.

(b) Food receptacles must be used for
dogs and cats, must be readily
accessible to all dogs and cats, and must
be located so as to minimize
contamination by excreta and pests, and
be protected from rain and snow.
Feeding pans must either be made of a
durable material that can be easily
cleaned and sanitized or be disposable.
If the food receptacles are not
disposable, they must be kept clean and
must be sanitized in accordance with
§ 3.11(b) of this subpart. Sanitization is
achieved by using one of the methods
described in § 3.11(b)(3) of this subpart.
If the food receptacles are disposable,
they must be discarded after one use.
Self-feeders may be used for the feeding
of dry food. If self-feeders are used, they
must be kept clean and must be
sanitized in accordance with § 3.11(b) of
this subpart. Measures must be taken to
ensure that there is no molding,
deterioration, and caking of feed.

§3.10 Watering.

If potable water is not continually
available to the dogs and cats, it must
be offered to the dogs and cats as often
as necessary to ensure their health and
well-being, but not less than twice daily
for at least 1 hour each time, unless
restricted by the attending veterinarian.
Water receptacles must be kept clean
and sanitized in accordance with
§ 3.11(b) of this subpart, and before
being used to water a different dog or
cat or social grouping of dogs or cats.

§ 3.11 Cleaning, sanitization,
housekeeping, and pest control.

(a) Cleaning of primary enclosures.
Excreta and food waste must be
removed from primary enclosures daily,
and from under primary enclosures as
often as necessary to prevent an
excessive accumulation of feces and
food waste, to prevent soiling of the
dogs or cats contained in the primary
enclosures, and to reduce disease
hazards, insects, pests and odors. When
steam or water is used to clean the
primary enclosure, whether by hosing,
flushing, or other methods, dogs and
cats must be removed, unless the
enclosure is large enough to ensure the
animals would not be harmed, wetted,
or distressed in the process. Standing
water must be removed from the
primary enclosure and animals in other
primary enclosures must be protected
from being contaminated with water
and other wastes during the cleaning.

The pans under primary enclosures with
grill-type floors and the ground areas
under raised runs with wire or slatted
floors must be cleaned as often as
necessary to prevent accumulation of
feces and food waste and to reduce
disease hazards pests, insects and
odors.

(b) Sanitization of primary enclosures
and food and water receptacles. (1)
Used primary enclosures and food and
water receptacles must be cleaned and
sanitized in accordance with this section
before they can be used to house, feed,
or water another dog or cat, or social
grouping of dogs or cats.

(2) Used primary enclosures and food
and water receptacles for dogs and cats
must be sanitized at least once every 2
weeks using one of the methods
prescribed in paragraph (b)(3) of this
section, and more often if necessary to
prevent an accumulation of dirt, debris,
food waste, excreta, and other disease
hazards.

(3) Hard surfaces of primary
enclosures and food and water
receptacles must be sanitized using one
of the following methods:

(i) Live steam under pressure;

(ii) Washing with hot water (at least
180 °F (82.2 °C)) and soap or detergent,
as with a mechanical cage washer; or

(iii) Washing all soiled surfaces with
appropriate detergent solutions and
disinfectants, or by using a combination
detergent/disinfectant product that
accomplishes the same purpose, with a
thorough cleaning of the surfaces to
remove organic material, so as to
remove all organic material and mineral
buildup, and to provide sanitization
followed by a clean water rinse.

(4) Pens, runs, and outdoor housing
areas using material that cannot be
sanitized using the methods provided in
paragraph (b)(3) of this section, such as
gravel, sand, grass, earth, or absorbent
bedding, must be sanitized by removing
the contaminated material as necessary
to prevent odors, diseases, pests,
insects, and vermin infestation.

(c) Housekeeping for premises.
Premises where housing facilities are
located, including buildings and
surrounding grounds, must be kept clean
and in good repair to protect the animals
from injury, to facilitate the husbandry
practices required in this subpart, and to
reduce or eliminate breeding and living
areas for rodents and other pests and
vermin. Premises must be kept free of
accumulations of trash, junk, waste
products, and discarded matter. Weeds,
grasses, and bushes must be controlled
s0 as to facilitate cleaning of the
premises and pest control, and to
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protect the health and well-being of the
animals, :

(d) Pest control. An effective program
for the control of insects, external
parasites affecting dogs and cats, and
birds and mammals that are pests, must
be established and maintained so as to
promote the health and well-being of the
animals and reduce contamination by
pests in animal areas.

§3.12 Employees.

Each person subject to the Animal
Welfare regulations (9 CFR Parts 1, 2,
and 3) maintaining dogs and cats must
have encugh employees to carry out the
level of husbandry practices and care
required in this subpart. The employees
who provide for husbandry and care, or
handle animals, must be supervised by
an individual who has the knowledge,
background, and experience in proper
husbandry and care of dogs and cats to
supervise others. The employer must be
certain that the supervisor and other
employees can perform to these
standards.

Transportation Standards

§3.13 Consignments to carriers and
intermediate handlers.

(a) Carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce more than 4
hours before the scheduled departure
time of the primary conveyance on
which the animal is to be transported.
However, a carrier or intermediate
handler may agree with anyone
consigning a dog or cat to extend this
time by up to 2 hours,

{b) Carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce unless they are
provided with the name, address, and
telephone number of the consignee.

(c) Carriers and intermediate handlers
must not accept a dog or cat for _
transport in commerce unless the
consignor certifies in writing to the
carrier or intermediate handler that the
dog or cat was offered food and water
during the 4 hours before delivery to the
carrier or intermediate handler. The
certificaticn must be securely attached
to the outside of the primary enclosure
in a manner that makes it easily noticed
and read. Instructions for no food or
water are not acceptable unless directed
by the attending veterinarian.
Instructions must be in compliance with
§ 3.16 of this subpart. The certification
must include the following information
for each dog and cat:

(1) The consignor’'s name and address;

(2) The tag number or tattoo assigned
to each dog or cat under §§ 2.38 and 2.50
of this chapter;

(3) The time and date the animal was
last fed and watered and the specific
instructions for the next feeding(s) and
watering(s) for a 24-hour period; and

(4) The consignor's signature and the
date and time the certification was
gigned.

(d) Carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce in a primary
enclosure unless the primary enclosure
meets the requirements of § 3.14 of this
subpart. A carrier or intermediate
handler must not accept a dog or cat for
transport if the primary enclosure is
obviously defective or damaged and
cannot reasonably be expeclad to safely
and comfortably contain the dog or cat
without causing suffering or injury.

(e) Carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce unless their
animal holding area meets the minimum
temperature requirements provided in
§§ 3.18 and 3.19 of this subpart, or
unless the consignor provides them with
a certificate signed by a veterinarian
and dated no more than 10 days before
delivery of the animal to the carrier or
intermediate handler for transport in
commerce, certifying that the animal is
acclimated to temperatures lower than
those required in §§ 3.18 and 3.19 of this
subpart. Even if the carrier or
intermediate handler receives this
certification, the temperatures the dog or
cat is exposed tc while in a terminal
facility must not be lower than 45 °F
(2.2 °C) for more than 4 consecutive
hours when dogs or cats are present, as
set forth in § 3.18, nor lower than 45 °F
(2.2 °C) for more than 45 minutes, as set
forth in § 8.19, when moving dogs or cats
to or from terminal facilities or primary
conveyances. A copy of the certification
must accompany the dog or cat to its
destination and must include the
following information:

(1) The consignor's name and address;

(2) The tag number or tattoo assigned
to each dog or cat under §§ 2.38 and 2.50
of this chapter;

(3) A statement by a veterinarian,
dated no more than 10 days before
delivery, that to the best of his or her
knowledge, each of the dogs or cats
contained in the primary enclosure is
acclimated to air temperatures lower
than 50 °F (10 °C); but not lower than a
minimum temperature, specified on a
certificate, that the attending
veterinarian has determined is based on
generally accepted temperature
standards for the age, condition, and
breed of the dog or cat; and

(4) The signature of the veterinarian
and the date the certification was
signed.

(f) When a primary enclosure
containing a dog or cat has arrived at
the animal holding area at a terminal
facility after transport, the carrier or
intermediate handler must attempt to
notify the consignee upon arrival and at
least once in every 8-hour period
thereafter. The time, date, and method
of all attempted notifications and the
actual notification of the consignee, and
the name of the person who notifies or
attempts to notify the congignee must be
written either on the carrier’s or
intermediate handler’s copy of the
shipping document or on the copy that
accompanies the primary enclosure. If
the consignee cannot be notified within
24 hours after the dog or cat has arrived
at the terminal facility, the carrier or
intermediate handler must return the
animal to the consignor or to whomever
the consignor designates. If the
consignee is notified of the arrival and
does not accept delivery of the dog or
cat within 48 hours after arrival of the
dog or cat, the carrier or intermediate
handler must return the animai to the
consignor or to whomever the consignor
designates. The carrier or intermediate
handler must continue to provide proper
care, feeding, and housing to the dog or
cat, and maintain the dog or cat in
accordance with generally accepted
professional and husbandry practices
until the consignee accepts delivery of
the dog or cat or until it is returned to
the consignor or to whomever the
consignor designates. The carrier or
intermediate handler must cbligate the
consignor to reimburse the carrier or
intermediate handler for the cost of
return transportation and care.

(Approved by the Office of Management
and Budget under control number 0579-0093)

§ 3.14 Primary enclosures used 1o
transport five dogs and cats.

Any person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3) must not transport or deliver for
transport in commerce a dog or cat
unless the following requirements are
met:

(&) Construction of primary
enclosures. The dog or cat must be
contained in a primary enclosure such
as a compartment, transport cage,
carton, or crate. Primary enclosures
used to transport dogs and cats must be
constructed so that:

(1) The primary enclosure is strong
enough to contain the dogs and cats
securely and comfortably and to
withstand the normal rigors of
transportation;

(2) The interior of the primary
enclosure has no sharp points or edges
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and no protrusions that could injure the
animal contained in it;

(3) The dog or cat is at all times
securely contained within the enclosure
and cannot put any part of its body
outside the enclosure in a way that
could result in injury to itself, to
handlers, or to persons or animals
nearby;

(4) The dog or cat can be easily and
quickly removed from the enclosure in
an emergency;

(5) Unless the enclosure is
permanently affixed to the conveyance,
adequate devices such as handles or
handholds are provided on its exierior,
and enable the enclosure ta be lifted
without tilting it, and ensure that anyone
handling the enclosure will not come
into physical contact with the animal
contained inside;

(6) Unless the enclosure is
permanently affixed to the conveyance,
it is clearly marked on top and on one or
more sides with the words “Live
Animals," in letters at least 1 inch (2.5
cm.) high, and with arrows or other
markings to indicate the correct upright
position of the primary enclosure;

(7) Any material, treatment, paint,
preservative, or other chemical used in
or on the enclosure is nontoxic to the
animal and not harmful to the health or
well-being of the animal;

(8) Proper ventilation is provided to
the animal in accordance with
paragraph (c) of this section; and

(9) The primary enclosure has a solid,
leak-proof bottom or a removable, leak-
proof collection tray under a slatted or
wire mesh floor that prevents seepage of
waste products, such as excreta and
body fluids, outside of the enclosure. i a
slatted or wire mesh floor is used in the
enclosure, it must be designed and
constructed so that the animal cannot
put any part of its body between the
slats or through the holes in the mesh.
Unless the dogs and cats are on raised
slatted floors or raised floors made of
wire mesh, the primary enclosure must
contain enough previously unused litter
to absorb and cover excreta. The litter
must be of a suitably absorbent material
that is safe and nontoxic to the dogs and
cats.

(b) Cleaning of primary enclosures. A
primary enclosure used to hold or
transport dogs or cats in commerce must
be cleaned and sanitized before each
use in accordance with the methods
provided in § 3.11(b)(3) of this subpart. If
the dogs or cats are in transit for more
than 24 hours, the enclosures must be
cleaned and any litter replaced, or other
methods, such as moving the animals to
another enclosure, must be utilized to
prevent the sailing of the dogs or cats by
body wastes. If it becomes necessary to

remove the dog or cat fram the
enclosure in order to clean, or to move
the dog or cat to another enclosure, this
procedure must be completed in a way
that safeguards the dog or cat from
injury and prevents escape.

(c) Ventilation. (1] Unless the primary
enclosure is permanently affixed to the
conveyance, there must be:

(i) Ventilation openings located on
two opposing walls of the primary
enclosure and the openings must be at
least 16 percent of the surface area of
each such wall, and the total combined
surface area of the ventilation openings
must be at least 14 percent of the total
combined surface area of all the walls of
the primary enclosure; or

(ii) Ventilation openings on three
walls of the primary enclosure, and the
openings on each of the two opposing
walls must be at least 8 percent of the,
total surface area of the two walls, and
the ventilation openings on the third
wall of the primary enclosure must be at
least 50 percent of the total surface area
of that wall, and the total combined
surface area of the ventilation openings
must be at least 14 percent of the total
combined surface area of all the walls of
the primary enclosure; or

(iii) Ventilation openings located on
all four walls of the primary enclosure
and the ventilation openings on each of
the four walls must be at least 8 percent
of the total surface area of each such
wall, and the total combined surface
area of the openings must be at least 14
percent of total combined surface area
of all the walls of the primary enclosure;
and

(iv) At least one-third of the
ventilation area must be located on the
upper half of the primary enclosure.

(2) Unless the primary enclosure is
permanently affixed to the conveyance,
projecting rims or similar devices must
be located on the exterior of each
enclosure wall having a ventilation
opening, in order to prevent obstruction
of the openings. The projecting rims or
similar devices must be large enough to
provide a minimum air circulation space
of 0.75 in. (1.9 cm) between the primary
enclosure and anything the enclosure is
placed against.

(3) If a primary enclosure is
permanently affixed to the primary
conveyance so that there is only a front
ventilation opening for the enclosure,
the primary enclosure must be affixed to
the primary conveyance in such a way
that the front ventilation opening cannot
be blocked, and the front ventilation
opening must open directly to an
unobstructed aisle or passageway inside
the conveyance. The ventilation opening
must be at least 90 percent of the tatal
area of the front wall of the enclosure,

and must be covered with bars, wire
mesh, or smooth expanded metal having
air spaces.

(d) Compatibility. (1) Live dogs or cats
transported in the same primary
enclosure must be of the same species
and be maintained in compatible groups,
except that dogs and cats that are
private pets, are of comparable size, and
are compatible, may be transported in
the same primary enclosure.

(2) Puppies or kittens 4 months of age
or less may not be transported in the
same primary enclosure with adult dogs
or cats other than their dams.

(3) Dogs or cats that are overly
aggressive or exhibit a vicious
disposition must be transported
individually in a primary enclosure.

{4) Any female dog or cat in heat
(estrus) may not be transported in the
same primary enclosure with any male
dog or cat.

(e) Space and placement. (1) Primary
enclosures used to transport live dogs
and cats must be large enough to ensure
that each animal contained in the
primary enclosure has enough space to
turn about normally while standing, to
stand and sit erect, and to liein a
natural position.

(2) Primary enclosures used to
transport dogs and cats must be
positioned in the primary conveyance so
as to provide protection from the
elements,

(f) Transportation by air. {1) No more
than one live dog or cat, 6 months of age
or older, may be transported in the same
primary enclosure when shipped via air
carrier.

(2) No more than one live puppy, 8
weeks to 6 months of age, and weighing
over 20 Ibs (9 kg), may be transported in
a primary enclosure when shipped via
air carrier.

(3) No more than two live puppies or
kittens, 8 weeks to 6 months of age, that
are of comparable size, and weighing 20
lbs (9 kg) or less each, may be
transported in the same primary
enclosure when shipped via air carrier.

(4) Weaned live puppies or kittens
less than 8 weeks of age and of
comparable size, or puppies or kiltens
that are less than 8 weeks of age that
are littermates and are accompanied by
their dam, may be transported in the
same primary enclosure when shipped
ta research facilities, including Federal
research facilities.

(g) Transportation by surface vehicle
or privately owned aircraft. (1) No more
than four live dogs or cats, 8 weeks of
age or older, that are of comparable size,
may be transported in the same primary
enclosure when shipped by surface
vehicle (including ground and water
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transportation) or privately owned
aircraft, and only if all other
requirements of this section are met.

(2) Weaned live puppies or kittens
less than 8 weeks of age and of
comparable size, or puppies or kittens
that are less than 8 weeks of age that
are littermates and are accompanied by
their dam, may be transported in the
same primary enclosure when shipped
to research facilities, including Federal
research facilities, and only if all other
requirements in this section are met.

(h) Accompanying documents and
records. Shipping documents that must
accompany shipments of dogs and cats
may be held by the operator of the
primary conveyance, for surface
transportation only, or must be securely
attached in a readily accessible manner
to the outside of any primary enclosure
that is part of the shipment, in a manner
that allows them to be detached for
examination and securely reattached,
such as in a pocket or sleeve, .
Instructions for administration of drugs,
medication, and other special care must
be attached to each primary enclosure
in a manner that makes them easy to
notice, to detach for examination, and to
reattach securely. Food and water
instructions must be attached in
accordance with § 3.13(c).

(Approved by the Office of Management and
Budget under control number 0579-0093)

§3.15 Primary conveyances (motor
vehicle, rall, air, and marine).

(a) The animal cargo space of primary
conveyances used to transport dogs and
cats must be designed, constructed, and
maintained in a manner that at all times
protects the health and well-being of the
animals transported in them, ensures
their safety and comfort, and prevents
the entry of engine exhaust from the
primary conveyance during
transportation.

(b) The animal cargo space must have
a supply of air that is sufficient for the
normal breathing of all the animals
being transported in it.

(c) Each primary enclosure containing
dogs or cats must be positioned in the
animal cargo space in a manner that
provides protection from the elements
and that allows each dog or cat enough
air for normal breathing.

(d) During air transportation, dogs and
cats must be held in cargo areas that are
heated or cooled as necessary to
maintain an ambient temperature that
ensures the health and well-being of the
dogs or cats. The cargo areas must be
pressurized when the primary
conveyance used for air transportation
is not on the ground, unless flying under
8,000 ft. Dogs and cats must have

adequate air for breathing at all times
when being transported.

(e) During surface transportation,
auxiliary ventilation, such as fans,
blowers or air conditioning, must be
used in any animal cargo space
containing live dogs or cats when the
ambient temperature within the animal
cargo space reaches 85 °F (29.5 °C).
Moreover, the ambient temperature may
not exceed 85 °F (29.5 °C) for a period of
more than 4 hours; nor fall below 45 °F
(7.2 °C) for a period of more than 4
hours.

(f) Primary enclosures must be
positioned in the primary conveyance in
a manner that allows the dogs and cats
to be quickly and easily removed from
the primary conveyance in an
emergency.

(g) The interior of the animal cargo
space must be kept clean.

(h) Live dogs and cats may not be
transported with any material,
substance (e.g., dry ice) or device in a
manner that may reasonably be
expected to harm the dogs and cats or
cause inhumane conditions.

§3.16 Food and water requirements.

(a) Each dog and cat that is 16 weeks
of age or more must be offered food at
least once every 24 hours. Puppies and
kittens less than 16 weeks of age must
be offered food at least once every 12
hours. Each dog and cat must be offered
potable water at least once every 12
hours, These time periods apply to
dealers, exhibitors, research facilities.
including Federal research facilities,
who transport dogs and cats in their
own primary conveyance, starting from
the time the dog or cat was last offered
food and potable water before
transportation was begun. These time
periods apply to carriers and
intermediate handlers starting from the
date and time stated on the certificate
provided under § 3.13(c) of this subpart.
Each dog and cat must be offered food
and potable water within 4 hours before
being transported in commerce.
Consignors who are subject to the
Animal Welfare regulations (9 CFR
parts 1, 2, and 3) must certify that each
dog and cat was offered food and
potable water within the 4 hours
preceding delivery of the dog or cat to a
carrier or intermediate handler for
transportation in commerce, and must
certify the date and time the food and
potable water was offered, in
accordance with § 3.13(c) of this
subpart.

(b) Any dealer, research facility,
including a Federal research facility, or
exhibitor offering any dog or cat to a
carrier or intermediate handler for
transportation in commerce must

securely attach to the outside of the
primary enclosure used for transporting
the dog or cat, written instructions for
the in-transit food and water
requirements for a 24-hour period for the
dogs and cats contained in the
enclosure. The instructions must be
attached in a manner that makes them
easily noticed and read.

(c) Food and water receptacles must
be securely attached inside the primary
enclosure and placed so that the
receptacles can be filled from cutside
the enclosure without opening the door.
Food and water containers must be
designed, constructed, and installed so
that a dog or cat cannot leave the
primary enclosure through the food or
water opening.

{Approved by the Office of Management and
Budget under control number 0579-0093)

§3.17 Care in transit.

(a) Surface transportation (ground
and water). Any person subject to the
Animal Welfare regulations transporting
dogs or cats in commerce must ensure
that the operator of the conveyance, or a
person accompanying the
operator, observes the dogs or cats as
often as circumstances allow, but not
less than once every 4 hours, to make
sure they have sufficient air for normal
breathing, that the ambient temperature
is within the limits provided in § 3.15(e).
and that all applicable standards of this
subpart are being complied with. The
regulated person must ensure that the
operator or person accompanying the
operator determines whether any of the
dogs or cats are in obvious physical
distress and obtains any veterinary care
needed for the dogs or cats at the closest
available veterinary facility.

(b) Air transportation. During air
transportation of dogs or cats, it is the
responsibility of the carrier to observe
the dogs or cats as frequently as
circumstances allow, but not less than
once every 4 hours if the animal cargo
area is accessible during flight. If the
animal cargo area is not accessible
during flight, the carrier must observe
the dogs or cats whenever they are
loaded and unloaded and whenever the
animal cargo space is otherwise
accessible to make sure they have
sufficient air for normal breathing, that
the animal cargo area meets the heating
and cooling requirements of § 3.15(d),
and that all other applicable standards
of this subpart are being complied with.
The carrier must determine whether any
of the dogs or cats are in obvious
physical distress, and arrange for any
needed veterinary care as soon as
possible.
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(c) If a dog or cat is ohviously ill,
injured, or in physical distress, it must
not be transported in commerce, except
to receive veterinary care for the
condition.

(d) Except during the cleaning of
primary enclosures, as required in
§ 3.14(b) of this subpart, during
transportation in commerce a dog or cat
must not be removed from its primary
enclosure, unless it is placed in another
primary enclosure or facility that meets
the requirements of § 3.8 or § 3.14 of this
subpart.

(e} The transportation regulations
contained in this subpart must be
complied with until a consignee takes
physical delivery of the dog or cat if the
animal is consigned for transportation,
or untl the animal is returned to the
consigner.

§3.18 Tarminal facilities.

(a) Placement. Any person subject to
the Animal Welfare regulations {8 CFR
parts 1, 2, and 3) must not commingle
shipments of dogs or cats with
inanimate cargo in animal holding areas
of terminal facilities.

(b) Cleaning, sanitization, and pest
control. All animal bolding areas of
terminal facilities must be cleaned and
sanitized in a manner prescribed in
§ 3.11(b)(3) of this subpart, as cften as
necessary to prevent an accumulation of
debris or excreta and to minimize
vermin infestation and disease hazards.
Terminal facilities must follow an
effective program in all animal holding
areas for the control of insects,
ectoparasites, and birds and memmals
that are pests ta dogs and cats.

(c) Ventilation. Ventilation must be
provided in any animal holding area in a
terminal facility containing dogs or cats,
by means of windows, doors, vents, or
air conditioning. The air must be
circulated by fans, blowers, or air
conditioning 8o as to minimize drafts,
odors, and moisture condensation.
Auxiliary ventilation, such as exhaust
fans, vents, fans, blowers, or air
conditioning must be used in any animal
holding area containing dogs and cats,
when the ambient temperature is 85 °F
(29.5 °C) or higher

(d) Temperature. The ambient
temperature in an animal holding area
containing dogs or cats must not fall
below 45 °F (7.2 °C] or rise above 85 °F
{29.5 °C) for more than four consecutive
hours at any time dogs or cafs are
present. The ambient temperature must
be measured in the animal holding area
by the carrier, intermediate handler, or a
person transporting dogs or cats who is
subject to the Animal Welfare
regulations (9 CFR parts 1, 2, and 3),
outside any primary enclosure

containing a dog or cat at a point not
more than 3 feet (0.21 m) away from an
cutside wall of the primary enclosure,
and approximately midway up the side
of the enclosure.

(e) Shelter. Any person subject to the
Animal Welfare regulations (8 CFR
parts 1, 2, and 3) holding a live dog or
cat in an animal holding area of a
terminal facility must provide the
following:

(1) Shelter from sunlight and extreme
heat. Shade must be provided that is
sufficient to protect the dog or cat from
the direct rays of the sun.

(2) Shelter from rain or snow.
Sufficient protection must be provided
to allow the dogs and cats to remain dry
during rain, snow, and other
precipitation.

(f) Duration. The length of time any
person subject to the Animal Welfare
regulations {8 CFR parts 1, 2, and 3) can
hold dogs and eats in animal holding
areag of terminal facilities upon arrival
is the same as that provided in § 3.13(f)
of this subpart.

§ 3.19 Handling.

(a) Any person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3} who moves (including loading
and unloading) dogs or cats within, to,
or from the animal holding area of &
terminal facility or a primary
conveyance must do so as guickly and
efficiently as possible and must provide
the following during movement of the
dog or cat:

(1) Shelter from sunlight end extreme
heat. Sufficient shade must be provided
to protect the dog or cat from the direct
rays of the sun The dog or cat must not
be exposed to an ambient air
temperature above 85 °F (28.5 °C) for a
period of more than 45 minutes while
being moved to or from a primary
conveyance or a terminal facility. The
temperature must be measured in the
manner provided in § 3.18{d) of this
subpart.

(2) Shelter from rain and snow.
Sufficient protection must be provided
to allow the dogs and cats to remain dry
during rain, snow, and cther
precipitation,

(3) Shelter from celd temperatures.
Transporting devices on which live dogs
or cats are placed to move them must be
covered to protect the animals when the
outdoor temperature falls below 50 °F
(10 °C). The dogs or cats must not be
exposed to an ambient temperature
below: 45 °F (7.2 °C} for a periad of more
than 45 minutes, unless they are
accompanied by a certificate of
acclimation to lower temperatures as
provided in § 3.13(e). The temperature

must be measured in the manner
provided in § 3.18(d) of this subpart.

(b) Any person kandling a primary
enclosure containing a dog or cat must
use care and must avoid causing
physical harm or distress to the dog or
cat.

(1) A primary enclosure containing a
live dog or cat must not be placed on
unattended conveyor belfs, or on
elevated conveyor belts, such as
baggage claim conveyor belts and
inclined conveyor ramps that lead to
baggage claim areas, at any time; except
that a primary enclosure may be placed
on inclined conveyor ramps used to load
and unload aircraft if an attendant is
present at each end of the conveyer belt.

{2) A primary enclosure containing a
dog or cat must not be tossed, dropped,
or needlessly tilted, and must not be
stacked in a manner that may
reascnably be expected to resultin its
falling. It must be handled and
positioned in the manner that written
instructions and arrows on the eutside
of the primary enclosure indicate.

(c) This section applies to movement
of a dog or cat from primary conveyance
to primary cenveyance, within a primary
conveyance or terminal facility, and to
or from a terminal facility or a primary
conveyance.

(Approved by the Office of Management and
Budget under control number 0579-0033)

3. Subpart D is revised to read as
follows:

Subpart D—Specifications for the Humane
Handling, Care, Treatment, and
Transportation of Nonhuman Primates

Facilities and Operzting Standards

Sec.
3.75
3.76
3.77
3.78
3.79
3.80
3.01

Housing facilities, general.

Indoor housing facilities.

Sheltered housing facilities.

Outdoor housing facilities.

Mobile or traveling housing facilities.

Primary enclosures.

Environment enhancement to promote
psychological well-being.

Animal Health and Husbandry Standards

3.82 Feeding.

3.83 Watering.

3.84 Cleaning, sanitization, housekeeping,
and pest control.

3.65 Employees.

Transportation Standards

3.86 Consignments ta carriers and
intermediate handlers,

3.87 Primary enclosures used to transport
nonhuman primates.

3.88 Primary conveyances [motor vehicle,
rail, air, and marine),

3.89 Food and water requirements.

3.90 Cere in transit.

3.91 Terminal facilities.

392 Handling.



6496

Federal Register / Vol. 56, No. 32 / Friday, February 15, 1991 / Rules and Regulations

Subpart D—Specifications for the
Humane Handling, Care, Treatment,
and Transportation of Nonhuman
Primates 2

Facilities and Operating Standards

§3.75 Housing facilities, general.

(a) Structure: construction. Housing
facilities for nonhuman primates must
be designed and constructed so that
they are structurally sound for the
species of nonhuman primates housed in
them. They must be kept in good repair,
and they must protect the animals from
injury, contain the animals securely, and
restrict other animals from entering.

(b) Condition and site. Housing
facilities and areas used for storing
animal food or bedding must be free of
any accumulation of trash, waste
material, junk, weeds, and other
discarded materials. Animal areas
inside of housing facilities must be kept
neat and free of clutter, including
equipment, furniture, or stored material,
but may contain materials actually used
and necessary for cleaning the area, and
fixtures and equipment necessary for
proper husbandry practices and
research needs. Housing facilities other
than those maintained by research
facilities and Federal research facilities
must be physically separated from any
other businesses. If a housing facility is
located on the same premises as any
other businesses, it must be physically
separated from the other businesses so
that animals the size of dogs, skunks,
and raccoons, are prevented from
entering it,

(¢) Surfaces—(1) General
requirements. The surfaces of housing
facilities—including perches, shelves,
swings, boxes, houses, dens, and other
furniture-type fixtures or objects within
the facility—must be constructed in a
manner and made of materials that
allow them to be readily cleaned and
sanitized, or removed or replaced when
worn or soiled. Furniture-type fixtures or

* Nonhuman primates include a great diversity of
forms, ranging from the marmoset weighing only a
few ounces, to the adult gorilla weighing hundreds
of pounds, and include more than 240 species. They
come from Asia, Africa, and Central and South
America, and they live in different habitats in
nature. Some have been transported to the United
States from their natural habitats and some have
been raised in captivity in the United States. Their
nutritional and activity requirements differ, as do
their social and environmental requirements. As a
result, the conditions appropriate for one species do
not necessarily apply to another. Accordingly, these
minimum specifications must be applied in
accordance with the customary and generally
accepted professional and husbandry practices
considered appropriate for each species, and
necessary to promote their psychological well-
being.

These minimum standards apply only to live
nonhuman primates, unless stated otherwise.

objects must be sturdily constructed and
must be strong enough to provide for the
safe activity and welfare of nonhuman
primates. Floors may be made of dirt,
absorbent bedding, sand, gravel, grass,
or other similar material that can be
readily cleaned, or can be removed or
replaced whenever cleaning does not
eliminate odors, diseases, pests, insects,
or vermin. Any surfaces that come in
contact with nonhuman primates must:

(i) Be free of excessive rust that
prevents the required cleaning and
sanitization, or that affects the structural
strength of the surface; and

(ii) Be free of jagged edges or sharp
points that might injure the animals.

(2) Maintenance and replacement of
surfaces. All surfaces must be
maintained on a regular basis. Surfaces
of housing facilities—including houses,
dens, and other furniture-type fixtures
and objects within the facility—that
cannot be readily cleaned and sanitized,
must be replaced when worn or soiled.

(3) Cleaning. Hard surfaces with
which nonhuman primates come in
contact must be spot-cleaned daily and
sanitized in accordance with § 3.84 of
this subpart to prevent accumulation of
excreta or disease hazards. If the
species scent mark, the surfaces must be
sanitized or replaced at regular intervals
as determined by the attending
veterinarian in accordance with
generally accepted professional and
husbandry practices. Floors made of
dirt, absorbent bedding, sand, gravel,
grass, or other similar material, and
planted enclosures must be raked or
spot-cleaned with sufficient frequency
to ensure all animals the freedom to
avoid contact with excreta.
Contaminated material must be
removed or replaced whenever raking
and spot cleaning does not eliminate
odors, diseases, insects, pests, or vermin
infestation. All other surfaces of housing
facilities must be cleaned and sanitized
when necessary to satisfy generally
accepted husbandry standards and
practices. Sanitization may be done by
any of the methods provided in
§ 3.84(b)(3) of this subpart for primary
enclosures.

(d) Water and electric power. The
housing facility must have reliable
electric power adequate for heating,
cooling, ventilation, and lighting, and for
carrying out other husbandry
requirements in accordance with the
regulations in this subpart. The housing
facility must provide running potable
water for the nonhuman primates'
drinking needs. It must be adequate for
cleaning and for carrying out other
husbandry requirements.

(e) Storage. Supplies of food and
bedding must be stored in a manner that
protects the supplies from spoilage,
contamination, and vermin infestation.
The supplies must be stored off the floor
and away from the walls, to allow
cleaning underneath and around the
supplies. Food requiring refrigeration
must be stored accordingly, and all food
must be stored in a manner that
prevents contamination and
deterioration of its nutritive value. Only
the food and bedding currently being
used may be kept in animal areas, and
when not in actual use, open food and
bedding supplies must be kept in
leakproof containers with tightly fitting
lids to prevent spoilage and
contamination. Substances that are
toxic to the nonhuman primates but that
are required for normal husbandry
practices must not be stored in food
storage and preparation areas, but may
be stored in cabinets in the animal
areas.

(f) Drainage and waste disposal.
Housing facility operators must provide
for regular and frequent collection,
removal, and disposal of animal and
food wastes, bedding, dead animals,
debris, garbage, water, and any other
fluids and wastes, in a manner that
minimizes contamination and disease
risk. Housing facilities must be equipped
with disposal facilities and drainage
systems that are constructed and
operated so that animal wastes and
water are rapidly eliminated and the
animals stay dry. Disposal and drainage
systems must minimize vermin and pest
infestation, insects, odors, and disease
hazards. All drains must be properly
constructed, installed, and maintained.
If closed drainage systems are used,
they must be equipped with traps and
prevent the backflow of gases and the
backup of sewage onto the floor. If the
facility uses sump ponds, settlement
ponds, or other similar systems for
drainage and animal waste disposal, the
system must be located far enough away
from the animal area of the housing
facility to prevent odors, diseases,
insects, pests, and vermin infestation. If
drip or constant flow watering devices
are used to provide water to the
animals, excess water must be rapidly
drained out of the animal areas by
gutters or pipes so that the animals stay
dry. Standing puddles of water in animal
areas must be mopped up or drained so
that the animals remain dry. Trash
containers in housing facilities and in
food storage and food preparation areas
must be leakproof and must have tightly
fitted lids on them at all times. Dead
animals, animal parts, and animal waste
must not be kept in food storage or food
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preparation areas, food freezers, food
refrigerators, and animal areas.

(8) Washrooms and sinks. Washing
facilities, such as washrooms, basins,
sinks, or showers must be provided for
animal caretakers and must be readily
accessible.

§3.76 Indoor housing facilities.

(a) Heating, cooling, and temperature.
Indoor housing facilities must be
sufficiently heated and cooled when
necessary to protect nonhuman primates
from temperature extremes and to
provide for their health and well-being.
The ambient temperature in the facility
must not fall below 45 °F (7.2 °C) for
more than 4 consecutive hours when
nonhuman primates are present, and
must not rise above 85 °F (29.5 °C) for
more than 4 consecutive hours when
nonhuman primates are present. The
ambient temperature must be
maintained at a level that ensures the
health and well-being of the species
housed, as directed by the attending
veterinarian, in accordance with
generally accepted professional and
husbandry practices.

(b) Ventilation. Indoor housing
facilities must be sufficiently ventilated
at all times when nonhuman primates
are present to provide for their health
and well-being and to minimize odors,
drafts, ammonia levels, and moisture
condensation. Ventilation must be
provided by windows, doors, vents,
fans, or air conditioning. Auxiliary
ventilation, such as fans, blowers, or air
conditioning, must be provided when the
ambient temperature is 85 °F (29.5 °C) or
higher. The relative humidity maintained
must be at a level that ensures the
health and well-being of the animals
housed, as directed by the attending
veterinarian, in accordance with
generally accepted professional and
husbandry practices.

(c) Lighting. Indoor housing facilities
must be lighted well enough to permit
routine inspection and cleaning of the
facility, and observation of the
nonhuman primates. Animal areas must
be provided a regular diurnal lighting
cycle of either natural or artificial light.
Lighting must be uniformly diffused
throughout animal facilities and provide
sufficient illumination to aid in
maintaining good housekeeping
practices, adequate cleaning, adequate
inspection of animals, and for the well-
being of the animals. Primary enclosures
must be placed in the housing facility so
as to protect the nonhuman primates
from excessive light.

§3.77 Sneitered housing facilities

(a) Heating, cooling, and temperature.
The sheltered part of sheltered housing

facilities must be sufficiently heated and
cooled when necessary to protect the
nonhuman primates from temperature
extremes, and to provide for their health
and well-being. The ambient
temperature in the sheltered part of the
facility must not fall below 45 °F (7.2 °C)
for more than 4 consecutive hours when
nonhuman primates are present, and
must not rise above 85 °F (29.5 °C) for
more than 4 consecutive hours when
nonhuman primates are present, unless
temperatures above 85 °F (29.5 °C) are
approved by the attending veterinarian,
in accordance with generally accepted
husbandry practices. The ambient
temperature must be maintained at a
level that ensures the health and well-
being of the species housed, as directed
by the attending veterinarian, in
accordance with generally accepted
professional and husbandry practices.

(b) Ventilation. The sheltered part of
sheltered animal facilities must be
sufficiently ventilated at all times to
provide for the health and well-being of
nonhuman primates and to minimize
odors, drafts, ammonia levels, and
moisture condensation. Ventilation must
be provided by windows, doors, vents,
fans, or air conditioning. Auxiliary
ventilation, such as fans, blowers, or air
conditioning, must be provided when the
ambient temperature is 85 °F (29.5 °C) or
higher. The relative humidity maintained
must be at a level that ensures the
health and well-being of the species
housed, as directed by the attending
veterinarian, in accordance with
generally accepted professional and
husbandry practices.

(c) Lighting. The sheltered part of
sheltered housing facilities must be
lighted well enough to permit routine
inspection and cleaning of the facility,
and observation of the nonhuman
primates. Animal areas must be
provided a regular diurnal lighting cycle
of either natural or artificial light.
Lighting must be uniformly diffused
throughout animal facilities and provide
sufficient illumination to aid in
maintaining good housekeeping
practices, adequate cleaning, adequate
inspection of animals, and for the well-
being of the animals. Primary enclosures
must be placed in the housing facility so
as to protect the nonhuman primates
from excessive light.

(d) Shelter from the elements.
Sheltered housing facilities for
nonhuman primates must provide
adequate shelter from the elements at
all times. They must provide protection
from the sun, rain, snow, wind, and cold,
and from any weather conditions that
may occur,

(e) Capacity: multiple shelters. Both
the sheltered part of sheltered housing

facilities and any other necessary
shelter from the elements must be
sufficiently large to provide protection
comfortably to each nonhuman primate
housed in the facility. If aggressive or
dominant animals are housed in the
facility with other animals, there must
be multiple shelters or other means to
ensure that each nonhuman primate has
access to shelter.

(f) Perimeter fence. On and after
February 15, 1994, the outdoor area of a
sheltered housing facility must be
enclosed by a fence that is of sufficient
height to keep unwanted species out.
Fences less than 6 feet high must be
approved by the Administrator. The
fence must be constructed so that it
protects nonhuman primates by
restricting unauthorized humans, and
animals the size of dogs, skunks, and
raccoons from going through it or under
it and having contact with the
nonhuman primates. It must be of
sufficient distance from the outside wall
or fence of the primary enclosure to
prevent physical contact between
animals inside the enclosure and outside
the perimeter fence. Such fences less
than 3 feet in distance from the primary
enclosure must be approved by the
Administrator. A perimeter fence is not
required if:

(1) The outside walls of the primary
enclosure are made of a sturdy, durable
material such as concrete, wood, plastic,
metal, or glass, and are high enough and
constructed in a manner that restricts
contact with or entry by humans and
animals that are outside the sheltered
housing facility; or

(2) The housing facility is surrounded
by a natural barrier that restricts the
nonhuman primates to the housing
facility and protects them from contact
with unauthorized humans and animals
that are outside the sheltered housing
facility, and the Administrator gives
written permission

(g) Public barriers. Fixed public
exhibits housing nonhuman primates,
such as zoos, must have a barrier
between the primary enclosure and the
public at any time the public is present,
that restricts physical contact between
the public and the nonhuman primates.
Nonhuman primates used in trained
animal acts or in uncaged public
exhibits must be under the direct control
and supervision of an experienced
handler or trainer at all times when the
public is present. Trained nonhuman
primates may be permitted physical
contact with the public, as allowed
under § 2.131, but only if they are under
the direct control and supervision of an
experienced handler or trainer at all
times during the contact.
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(Approved by the Office of Management and
Budget under cortrol number 0579-0093)

§3.78 Outdoor housing facilities

(a) Acclimation. Only nonhuman
primates that are acclimated, as
determined by the attending
veterinarian, to the prevailing
temperature and humidity at the outdoor
housing facility during the time of year
they are at the facility, and that can
tolerate the range of temperatures and
climatic conditions known to occur at
the facility at that time of year without
stress or discomfort, may be kept in
outdoor facilities.

(b) Shelter from the elements.
Outdoor housing facilities for nonhuman
primates must provide adequate shelter
from the elements at all times. It must
provide protection from the sun, rain,
snow, wind, and cold, and from any
weather conditions that may occur. The
shelter must safely provide heat to the
nonhuman primates to prevent the
ambient temperature from falling below
45 °F (7.2 *C), except as directed by the
attending veterinarian and in
accordance with generally accepted
professional and husbandry practices.

(c) Capacity: multiple shelters. The
shelter must be sufficiently large to
comfortably provide protection for each
nonhuman primate housed in the .
facility. If aggressive or dominant
animals are housed in the facility with
other animals there must be multiple
shelters, or other means to ensure
protection for each nonhuman primate
housed in the facility.

(d) Perimeter fence. On and after
February 15, 1994, an outdoor housing
facility must be enclosed by a fence that
is of sufficient height to keep unwanted
species out. Fences less than 6 feet high
must be approved by the Administrator.
The fence must be constructed so that it
protects nonhuman primates by
restricting unauthorized humans, and
animals the size of dogs, skunks, and
raccoons from going through it or under
it and having contact with the
nonhuman primates. It must be of
sufficient distance from the outside wall
or fence of the primary enclosure to
prevent physical contact between
animals inside the enclosure and outside
the perimeter fence. Such fences less
than 3 feet in distance from the primary
enclosure must be approved by the
Administrator. A perimeter fence is not
required if:

(1) The outside walls of the primary
enclosure are made of a sturdy, durable
material such as concrete, wood, plastic,
metal, or glass, and are high enough and
constructed in & manner that restricts
contact with or entry by humans and

animals that are outside the housing
facility; or

{2) The housing facility is surrounded
by a natural barrier that restricts the
nonhuman primates to the housing
facility and protects them from contact
with unauthorized humans and animals
that are outside the housing facility, and
the Administrator gives written
permission.

(e) Public barriers. Fixed public
exhibits housing nonhuman primates,
such as zoos, must have a barrier
between the primary enclosure and the
public at any time the public is present,
in order to restrict physical contact
between the public and the nonhuman
primates, Nonhuman primates used in
trained animal acts or in uncaged public
exhibits must be under the direct control
and supervision of an experienced
handler or trainer at all times when the
public is present. Trained nonhuman
primates may be allowed physical
contact with the public, but only if they
are under the direct control and
supervision of an experienced handler
or trainer at all times during the contact.

(Approved by the Office of Management and
Budget under control number 0578-0093)

§3.79 Mobille or traveling house facilities

(a) Heating, cooling, and temperature.
Mobile or traveling housing facilities
must be sufficiently heated and cooled
when necessary to protect nonhuman
primates from temperature extremes
and to provide for their health and well-
being. The ambient temperature in the
traveling housing facility must not fall
below 45 °F (7.2 °C) for more than 4
consecutive hours when nonhuman
primates are present, and must not rise
above 85 °F (29.5 °C) for more than 4
consecutive hours when nonhuman
primates are present. The ambient
temperature must be maintained ata
level that ensures the health and well-
being of the species housed, as directed
by the attending veterinarian, and in
accordance with generally accepted
professional and husbandry practices.

(b) Ventilation. Traveling housing
facilities must be sufficiently ventilated
at all times when nonhuman primates
are present to provide for the health and
well-being of nonhuman primates and to
minimize odors, drafts, ammonia levels,
moisture condensation, and exhaust
fumes. Ventilation must be provided by
means of windows, doors, vents, fans, or
air conditioning. Auxiliary ventilation,
such as fans, blowers, or air
conditioning, must be provided when the
ambient temperature in the traveling
housing facility is 85 °F (29.5 °C) or
higher.

(c) Lighting. Mobile or traveling
housing facilities must be lighted well

enough to permit routine inspection and
cleaning of the facility, and observation
of the nonhuman primates. Animal areas
must be provided a regular diurnal
lighting cycle of either natural or
artificial light. Lighting must be
uniformly diffused throughout animal
facilities and provide sufficient
illumination to aid in maintaining good
housekeeping practices, adequate
cleaning, adequate inspection of
animals, and for the well-being of the
animals. Primary enclosures must be
placed in the housing facility so as to
protect the nonhuman primates from
excessive light.

(d) Public barriers. There must be a
barrier between a mobile or traveling
housing facility and the public at any
time the public is present, in order to
restrict physical contact between the
nonhuman primates and the public.
Nonhuman primates used in traveling
exhibits, trained animal acts, or in
uncaged public exhibits must be under
the direct control and supervision of an
experienced handler or trainer at all
times when the public is present.
Trained nonhuman primates may be
allowed physical contact with the
public, but only if they are under the
direct control and supervision of an
experienced handler or trainer at all
times during the contact.

§ 3.80 Primary enclosures.

Primary enclosures for nonhuman
primates must meet the following
minimum requirements:

(&) General requirements. (1) Primary
enclosures must be designed and
constructed of suitable materials so that
they are structurally sound for the
species of nonhuman primates
contained in them. They must be kept in
good repair.

(2) Primary enclosures must be
constructed and maintained so that
they:

(i) Have no sharp points or edges that
could injure the nonhuman primates;

(ii) Protect the nonhuman primates
from injury;

(iii) Contain the nonhuman primates
securely and prevent accidental opening
of the enclosure, including opening by
the animal;

(iv) Keep other unwanted animals
from entering the enclosure or having
physical contact with the nonhuman
primates;

(v) Enable the nonhuman primates to
remain dry and clean;

(vi) Provide shelter and protection
from extreme temperatures and weather
conditions that may be uncomfortable or
hazardous to the species of nonhuman
primate contained;
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(vii) Provide sufficient shade to
shelter all the nonhuman primates
housed in the primary enclosure at one
time;

(viii) Provide the nonhuman primates
with easy and convenient access to
clean food and water;

(ix) Enable all surfaces in contact with
nonhuman primates to be readily
cleaned and sanitized in accordance
with § 3.84(b)(3) of this subpart, or
replaced when worn or soiled;

(x) Have floors that are constructed in
a manner that protects the nonhuman
primates from injuring themselves; and

(xi) Provide sufficient space for the
nonhuman primates to make normal
postural adjustments with freedom of
movement.

(b) Minimum space requirements.
Primary enclosures must meet the
minimum space requirements provided
in this subpart. These minimum space
requirements must be met even if
perches, ledges, swings, or other
suspended fixtures are placed in the
enclosure. Low perches and ledges that
do not allow the space underneath them
to be comfortably occupied by the
animal will be counted as part of the
floor space.

(1) Prior to February 15, 1994:

(i) Primary enclosures must be
constructed and maintained so as to
provide sufficient space to allow each
nonhuman primate to make normal
postural adjustments with adequate
freedom of movement; and

(ii) Each nonhuman primate housed in
a primary enclosure must be provided
with a minimum floor space equal to an
area at least three times the area
occupied by the primate when standing
on four feet.

(2) On and after February 15, 1994:

(i) The minimum space that must be
provided to each nonhuman primate,
whether housed individually or with
other nonhuman primates, will be
determined by the typical weight of
animals of its species, except for
brachiating species and great apes.® and
will be calculated by using the following
table:

Weight Floor area/animal Height
Group
Ibs. (kg.) ft.2 (m*) in. (cm.)
1 under 2.2 (under 1) 16 (0.15) 20 (50.8)
2 22-66 (1-3) 3.0 (0.28) 30 (76.2)
3 6.6-22.0 (3-10) 4.3 (0.40) 30 (76.2)
4 22.0-33.0 (10-15) 6.0 (0.56) 32 (81.28)
5 33.0-55.0 (15-25) 8.0 (0.74) 36 (91.44)
6 over 55.0 (over 25) 251 (2.33) 84 (213.36)

(ii) Dealers. exhibitors, and research
facilities, including Federal research
facilities, must provide great apes
weighing over 110 lbs. (50 kg) an
additional volume of space in excess of
that required for Group 6 animals as set
forth in paragraph (b)(2)(i) of this
section, to allow for normal postural
adjustments.

(iii) In the case of research facilities,
any exemption from these standards
must be required by a research proposal
or in the judgment of the attending
veterinarian and must be approved by
the Committee. In the case of dealers
and exhibitors, any exemption from
these standards must be required in the
judgment of the attending veterinarian
and approved by the Administrator.

(iv) When more than one nonhuman
primate is housed in a primary
enclosure, the minimum space
requirement for the enclosure is the sum
of the minimum floor area space
required for each individual nonhuman
primate in the table in paragraph

*The different species of nonhuman primates are
divided into six weight groups for determining
minimum space requirements, except that all
brachiating species of any weight are grouped
together since they require additional space to
engage in species-typical behavior. The grouping
provided is based upon the typical weight for
various species and not on changes associated with
obesity, aging. or pregnancy. These conditions will
not be considered in determining a nonhuman:
primate’'s weight group unless the animal is
obviously unable to make normal postural
adjustments and movements within the primary

(b)(2)(i) of this section, and the minimum
height requirement for the largest
nonhuman primate housed in the
enclosure. Provided however, that
mothers with infants less than 6 months
of age may be maintained together in
primary enclosures that meet the floor
area space and height requirements of
the mother.

(c) Innovative primary enclosures not
precisely meeting the floor area and
height requirements provided in
paragraphs (b)(1) and (b)(2) of this
section, but that do provide nonhuman
primates with a sufficient volume of
space and the opportunity to express
species-typical behavior, may be used at
research facilities when approved by the
Committee, and by dealers and
exhibitors when approved by the
Administrator.

(Approved by the Office of Management and
Budget under control number 0578-0093)

enclosure, Different species of prosimians vary in
weight and should be grouped with their
appropriate weight group. They have not been
included in the weight table since different species
typically fall into different weight groups. Infants
and juveniles of certain species are substantially
lower in weight than adults of those species and
require the minimum space requirements of lighter
weight species, unless the animal is obviously
unable to make normal postural adjustmerits and
movements within the primary enclosure.

* Examples of the kinds of nonhuman primates
typically included in each age group are:

§3.81 Environment enhancement to
promote psychological well-being.

Dealers, exhibitors, and research
facilities must develop, document, and
follow an appropriate plan for
environment enhancement adequate to
promote the psychological well-being of
nonhuman primates. The plan must be
in accordance with the currently
accepted professional standards as cited
in appropriate professional journals or
reference guides, and as directed by the
attending veterinarian. This plan must
be made available to APHIS upon
request, and, in the case of research
facilities, to officials of any pertinent
funding agency. The plan, at a minimum,
must address each of the following:

(a) Social grouping. The environment
enhancement plan must include specific
provisions to address the social needs of
nonhuman primates of species known to
exist in social groups in nature. Such
specific provisions must be in
accordance with currently accepted

Group 1—marmosets, tamarins, and infants (less
than 8 months of age) of various species.

Group 2—capuchins, squirrel monkeys and
similar size species, and juveniles (6 months to 3
years of age) of various species.

Group 3—macaques and African species.

Group 4—male macaques and large African
species.

Group 5—baboons and nonbrachiating species
larger than 33.0 Ibs. (15 kg.).

Group 6—great apes over 55.0 Ibs. (25 kg.), except
as provided in paragraph (b)(2)(ii) of this section
and brachiating species.
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professional standards, as cited in
appropriate professional journals or
reference guides, and as directed by the
attending veterinarian. The plan may
provide for the following exceptions:

(1) If a nonhuman primate exhibits
vicious or overly aggressive behavior, or
is debilitated as a result of age or other
conditions (e.g., arthritis), it should be
housed separately;

{2) Nonhuman primates that have or
are suspected of having a contagious
disease must be isolated from healthy
animals in the colony as directed by the
attending veterinarian. When an entire
group or room of nonhuman primates is
known to have or believed to be
exposed to an infectious agent, the
group may be kept intact during the
process of diagnosis, treatment, and
control.

(3) Nonhuman primates may not be
housed with other species of primates or
animals unless they are compatible, do
not prevent access to food, water, or
shelter by individual animals. and are
not known to be hazardous to the health
and well-being of each other.
Compatibility of nonhuman primates
must be determined in accordance with
generally accepted professional
practices and actual observations, as
directed by the attending veterinarian,
to ensure that the nonhuman primates
are in fact compatible. Individually
housed nonhuman primates must be
able to see and hear nonhuman primates
of their own or compatible species
unless the attending veterinarian
determines that it would endanger their
health, safety, or well-being.

(b) Environmental enrichment. The
physical environment in the primary
enclosures must be enriched by
providing means of expressing
noninjurious species-typical activities.
Species differences should be
considered when determining the type
or methods of enrichment. Examples of
environmental enrichments include
providing perches, swings, mirrors, and
other increased cage complexities;
providing objects to manipulate; varied
food items; using foraging or task-
oriented feeding methods; and providing
interaction with the care giver or other
familiar and knowledgeable person
consistent with personnel safety
precautions.

(¢) Special considerations. Certain
nonhuman primates must be provided
special attention regarding enhancement
of their environment, based on the needs
of the individual species and in
accordance with the instructions of the
atfending veterinarian. Nonhuman
primates requiring special attention are
the following:

(1) Infants and young juveniles;

(2) Those that show signs of being in

psychological distress through behavior -

or appearance;

(8) Those used in research for which
the Committee-approved protocol
requires restricted activity;

(4) Individually housed nonhuman
primates that are unable to see and hear
nonhuman primates of their own or
compatible species; and

(5) Great apes weighing over 110 Ibs.
(50 kg). Dealers, exhibitors, and research
facilities must include in the
environment enhancement plan special
provisions for great apes weighing over
110 Ibs. (50 kg), including additional
opportunities to express species-typical
behavior.

(d) Restraint devices. Nonhuman
primates must not be maintained in
restraint devices unless required for
health reasons as determined by the
attending veterinarian or by a research
proposal approved by the Committee at
research facilities. Maintenance under
such restraint must be for the shortest
period possible. In instances where
long-term {more than 12 hours) restraint
is required, the nonhuman primate must
be provided the opportunity daily for
unrestrained activity for at least one
continuous hour during the period of
restraint, unless continuous restraint is
required by the research proposal
approved by the Committee at research
facilities.

(e) Exemptions. (1) The attending
veterinarian may exempt an individual
nonhuman primate from participation in
the environment enhancement plan
because of its health or condition, or in
consideration of its well-being. The
basis of the exemption must be recorded
by the attending veterinarian for each
exempted nonhuman primate. Unless
the basis for the exemption is a
permanent condition, the exemption
must be reviewed at least every 30 days
by the attending veterinarian.

(2) For a research facility, the
Committee may exempt an individual
nonhuman primate from participation in
some or all of the otherwise required
environment enhancement plans for
scientific reasons set forth in the
research proposal. The basis of the
exemption shall be documented in the
approved proposal and must be
reviewed at appropriate intervals as
determined by the Committee, but not
less than annually.

(3) Records of any exemptions must
be maintained by the dealer, exhibitor,
or research facility and must be made
available to USDA officials or officials
of any pertinent funding Federal agency
upon request.

(Approved by the Office of Management and
Budget under control number 0578-0093)

Animal Health and Husbandry
Standards

§3.82 Feeding.

(a) The diet for nonhuman primates
must be appropriate for the species, size,
age, and condition of the animal, and for
the conditions in which the nonhuman
primate is maintained, according to
generally accepted professional and
husbandry practices and nutritional
standards, The food must be clean,
wholesome, and palatable to the
animals. It must be of sufficient quantity
and have sufficient nutritive value to
maintain a healthful condition and
weight range of the animal and to meet
its normal daily nutritional
requirements.

(b) Nonhuman primates must be fed at
least once each day except as otherwise
might be required to provide adequate
veterinary care. Infant and juvenile
nonhuman primates must be fed as often
as necessary in accordance with
generally accepted professional and
husbandry practices and nutritional
standards, based upon the animals’ age
and condition.

(c) Food and food receptacles, if used,
must be readily accessible to all the
nonhuman primates being fed. If
members of dominant nonhuman
primate or other species are fed together
with other nonhuman primates, multiple
feeding sites must be provided. The
animals must be observed to determine
that all receive a sufficient quantity of
food.

(d) Food and food receptacles, if used,
must be located so as to minimize any
risk of contamination by excreta and
pests. Food receptacles must be kept
clean and must be sanitized in
accordance with the procedures listed in
§ 3.84(b)(3) of this subpart at least once
every 2 weeks. Used food receptacles
must be sanitized before they can be
used to provide food to a different
nonhuman primate or social grouping of
nonhuman primates. Measures must be
taken to ensure there is no molding,
deterioration, contamination, or caking
or wetting of food placed in self-feeders.

§3.83 Watering.
Potable water must be provided in

sufficient guantity to every nonhuman
primate housed at the facility. If potable
water is not continually available to the
nonhuman primates, it must be offered
to them as often as necessary to ensure
their health and well-being, bat no less
than twice daily for at least | hour each
time, unless otherwise required by the
attending veterinarian, or as required by
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the research proposal approved by the (3) Hard surfaces of primary Transportation Standards
Committee at research facilities. Water  enclosures and food and water
receptacles must be kept clean and receptacles must be sanitized using one fni':s t:o“ "'| &mw oigiecc e

sanitized in accordance with methods
provided in § 3.84(b)(3) of this subpart at
least once every 2 weeks or as often as
necessary to keep them clean and free
from contamination. Used water
receptacles must be sanitized before
they can be used to provide water to a
different nonhuman primate or social
grouping of nonhuman primates.
(Approved by the Office of Management and
Budget under control number 0578-0093)

§3.84 Cleaning, sanitization,
hcusekeeping, and pest control.

(a) Cleaning of primary enclosures.
Excreta and food waste must be
removed from inside each indoor
primary enclosure daily and from
underneath them as often as necessary
to prevent an excessive accumulation of
feces and food waste, to prevent the
nonhuman primates from becoming
soiled, and to reduce disease hazards,
insects, pests, and odors. Dirt floors,
floors with absorbent bedding, and
planted areas in primary enclosures
must be spot-cleaned with sufficient
frequency to ensure all animals the
freedom to avoid contact with excreta,
or as often as necessary to reduce
disease hazards, insects, pests, and
odors. When steam or water is used to
clean the primary enclosure, whether by
hosing, flushing, or other methods,
nonhuman primates must be removed,
unless the enclosure is large enough to
ensure the animals will not be harmed,
wetted, or distressed in the process.
Perches, bars, and shelves must be kept
clean and replaced when worn, If the
species of the nonhuman primates
housed in the primary enclosure engages
in scent marking, hard surfaces in the
primary enclosure must be spot-cleaned
daily.

(b) Sanitization of primary enclosures
and food and water receptacles.

(1) A used primary enclosure must be
sanitized in accordance with this section
before it can be used to house another
nonhuman primate or group of
nonhuman primates.

(2) Indoor primary enclosures must be
sanitized at least once every 2 weeks
and as often as necessary to prevent an
excessive accumulation of dirt, debris,
waste, food waste, excreta, or disease
hazard, using one of the methods
prescribed in paragraph (b)(3) of this
section. However, if the species of
nonhuman primates housed in the
primary enclosure engages in scent
marking, the primary enclosure must be
sanitized at regular intervals determined
in accordance with generally accepted
professional and husbandry practices.

of the following methods:

(i) Live steam under pressure;

(ii) Washing with hot water (at least
180 °F (82.2 °C)) and soap or detergent,
such as in a mechanical cage washer;

(iii) Washing all soiled surfaces with
appropriate detergent solutions or
disinfectants, or by using a combination
detergent/disinfectant product that
accomplishes the same purpose, with a
thorough cleaning of the surfaces to
remove organic material, so as to
remove all organic material and mineral
buildup, and to provide sanitization
followed by a clean water rinse.

(4) Primary enclosures containing
material that cannot be sanitized using
the methods provided in paragraph
(b)(3) of this section, such as sand,
gravel, dirt, absorbent bedding, grass, or
planted areas, must be sanitized by
removing the contaminated material as
necessary to prevent odors, diseases,
pests, insects, and vermin infestation.

(c) Housekeeping for premises.
Premises where housing facilities are
located, including buildings and
surrounding grounds, must be kept clean
and in good repair in order to protect the
nonhuman primates from injury, to
facilitate the husbandry practices
required in this subpart, and to reduce
or eliminate breeding and living areas
for rodents, pests, and vermin, Premises
must be kept free of accumulations of
trash, junk, waste, and discarded matter.
Weeds, grass, and bushes must be
controlled so as to facilitate cleaning of
the premises and pest control.

(d) Pest control. An effective program
for control of insects, external parasites
affecting nonhuman primates, and birds
and mammals that are pests, must be
established and maintained so as to
promote the health and well-being of the
animals and reduce contamination by
pests in animal areas.

§3.85 Employees.

Every person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3) maintaining nonhuman primates
must have enough employees to carry
out the level of husbandry practices and
care required in this subpart. The
employees who provide husbandry
practices and care, or handle nonhuman
primates, must be trained and
supervised by an individual who has the
knowledge, background, and experience
in proper husbandry and care of
nonhuman primates to supervise others.
The employer must be certain that the
supervisor can perform to these
standards.

(a) Carriers and intermediate handlers
must not accept a nonhuman primate for
transport in commerce more than 4
hours before the scheduled departure
time of the primary conveyance on
which the animal is to be transported.
However, a carrier or intermediate
handler may agree with anyone
consigning a nonhuman primate to
extend this time by up to 2 hours.

(b) Carriers and intermediate handlers
must not accept a nonhuman primate for
transport in commerce unless they are
provided with the name, address,
telephone number, and telex number, if
applicable, of the consignee.

(c) Carriers and intermediate handlers
must not accept a nonhuman primate for
transport in commerce unless the
consignor certifies in writing to the
carrier or intermediate handler that the
nonhuman primate was offered food and
water during the 4 hours before delivery
to the carrier or intermediate handler.
The certification must be securely
attached to the outside of the primary
enclosure in a manner that makes it
easily noticed and read. Instructions for
no food or water are not acceptable
unless directed by the attending
veterinarian. Instructions must be in
compliance with § 8.89 of this subpart.
The certification must include the
following information for each
nonhuman primate:

(1) The consignor's name and address;

(2) The species of nonhuman primate;

(3) The time and date the animal was
last fed and watered and the specific
instructions for the next feeding(s) and
watering(s) for a 24-hour period; and

(4) The consignor's signature and the
date and time the certification was
signed.

(d) Carriers and intermediate handlers
must not accept a nonhuman primate for
transport in commerce unless the
primary enclosure meets the
requirements of § 3.87 of this subpart. A
carrier or intermediate handler must not
accept a nonhuman primate for
transport if the primary enclosure is
obviously defective or damaged and
cannot reasonably be expected to safely
and comfortably contain the nonhuman
primate without suffering or injury.

(e) Carriers and intermediate handlers
must not accept a nonhuman primate for
transport in commerce unless their
animal holding area facilities meet the
minimum temperatire requirements
provided in §§ 3.91 and 3.92 of this
subpart, or unless the consignor
provides them with a certificate signed
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by a veterinarian and dated no more
than 10 days before delivery of the
animal to the carrier or intermediate
handler for transport in commerce,
certifying that the animal is acclimated
to temperatures lower than those that
are required in §8§ 3.91 and 3.92 of this
subpart. Even if the carrier or
intermediate handler receives this
certification, the temperatures the
nonhuman primate is exposed to while
in the carrier's or intermediate handler's
custody must not be lower than the
minimum temperature specified by the
veterinarian in accordance with
paragraph (e){4) of this section, and
must be reasonably within the generally
and professionally accepted
temperature range for the nonhuman
primate, as determined by the
velerinarian, considering its age,
condition, and species. A copy of the
certification must accompany the
nonhuman primate to its destination and
must include the following information
for each primary enclosure:

(1) The consignor's name and address;

(2) The number of nonhuman primates
contained in the primary enclosure;

(3) The species of nonhuman primate
contained in the primary enclosure;

(4) A statement by a veterinarian that
to the best of his or her knowledge, each
of the nonhuman primates contained in
the primary enclosure is acclimated to
air temperatures lower than 50 °F (10
°C), but not lower than a minimum
temperature specified on the certificate
based on the generally and
professionally accepted temperature
range for the nonhuman primate,
considering its age, condition, and
species; and

(5) The veterinarian’s signature and
the date the certification was signed.

(f) When a primary enclosure
containing a nonhuman primate has
arrived at the animal holding area of a
terminal facility after transport, the
carrier or intermediate handler must
attempt to notify the consignee upon
arrival and at least once in every 6-hour
period after arrival. The time, date, and
method of all attempted notifications
and the actual notification of the
consignee, and the name of the person
who notifies or attempts to notify the
consignee must be written either on the
carrier's or intermediate handler's copy
of the shipping document or on the copy
that accompanies the primary enclosure.
If the consignee cannot be notified
within 24 hours after the nonhuman
primate has arrived at the terminal
facility, the carrier or intermediate
handler must return the animal to the
consignor or to whomever the consignor
designates. If the consignee is notified of
the arrival and does not take physical

delivery of the nonhuman primate
within 48 hours after arrival of the
nonhuman primate, the carrier or
intermediate handler must return the
animal to the consignor or to whomever
the consignor designates. The carrier or
intermediate handler must continue to
provide proper care, feeding, and
housing to the nonhuman primate, and
maintain the nonhuman primate in
accordance with generally accepted
professional and husbandry practices
until the consignee accepts delivery of
the nonhuman primate or until it is
returned to the consignor or to
whomever the consignor designates. The
carrier or intermediate handler must
obligate the consignor to reimburse the
carrier or intermediate handler for the
cost of return transportation and care.

(Approved by the Office of Management and
Budget under control number 0579-0093)

§3.87 Primary enclosures used {o
transport nonhuman primates.

Any person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3) must not transport or deliver for
transport in commerce a nonhuman
primate unless it is contained in a
primary enclosure, such as a
compartment, transport cage, carton, or
crate, and the following requirements
are met:

(a) Construction of primary
enclosures. Primary enclosures used to
transport nonhuman primates may be
connected or attached to each other and
must be constructed so that:

(1) The primary enclosure is strong
enough to contain the nonhuman
primate securely and comfortably and to
withstand the normal rigors of
transportation;

(2) The interior of the enclosure has
no sharp points or edges and no
protrusions that could injure the animal
contained in it;

(3) The nonhuman primate is at all
times securely contained within the
enclosure and cannot put any part of its
body outside the enclosure in a way that
could result in injury to the animal, or to
persons or animals nearby;

(4) The nonhuman primate can be
easily and quickly removed from the
enclosure in an emergency;

(5) The doors or other closures that
provide access into the enclosure are
secured with animal-proof devices that
prevent accidental opening of the
enclosure, including opening by the
nonhuman primate;

(6) Unless the enclosure is
permanently affixed to the conveyance,
adequate devices such as handles or
handholds are provided on its exterior,
and enable the enclosure to be lifted
without tilting it, and ensure that anyone

handling the enclosure will not come
into physical contact with the animal
contained inside;

(7} Any material, treatment, paint,
preservative, or other chemical used in
or on the enclosure is nontoxic to the
animal and not harmful to the health or
well-being of the animal;

(8) Proper ventilation is provided to
the nonhuman primate in accordance
with paragraph (c) of this section;

(9) Ventilation openings are covered
with bars, wire mesh, or smooth
expanded metal having air spaces; and

(10) The primary enclosure has a
solid, leak-proof bottom, or a removable,
leak-proof collection tray upder a
slatted or wire mesh floor that prevents
seepage of waste products, such as
excreta and body fluids, outside of the
enclosure. If a slatted or wire mesh floor
is used in the enclosure, it must be
designed and constructed so that the
animal cannot put any part of its body
between the slats or through the holes in
the mesh. It must contain enough
previously unused litter to absorb and
cover excreta. The litter must be of a
suitably absorbent material that is safe
and nontoxic to the nonhuman primate
and is appropriate for the species
transported in the primary enclosure.

(b) Cleaning of primary enclosures. A
primary enclosure used to hold or
transport nonhuman primates in
commerce must be cleaned and
sanitized before each use in accordance
with the methods provided in
§ 3.84(b)(3) of this subpart.

(c) Ventilation. (1) If the primary
enclosure is movable, ventilation
openings must be constructed in one of
the following ways:

(i) If ventilation openings are located
on two opposite walls of the primary
enclosure, the openings on each wall
must be at least 16 percent of the total
surface area of each such wall and be
located above the midline of the
enclosure; or

(ii) If ventilation openings are located
on all four walls of the primary
enclosure, the openings on every wall
must be at least 8 percent of the total
surface area of each such wall and be
located above the midline of the
enclosure.

(2) Unless the primary enclosure is
permanently affixed to the conveyance,
projecting rims or similar devices must
be located on the exterior of each
enclosure wall having a ventilation
opening, in order to prevent obstruction
of the openings. The projecting rims or
similar devices must be large enough to
provide a minimum air circulation space
of 0.75 inches (1.9 centimeters) between
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the primary enclosure and anything the
enclosure is placed against.

(3) If a primary enclosure is
permanently affixed to the primary
conveyance so that there is only a front
ventilation opening for the enclosure,
the primary enclosure must be affixed to
the primary conveyance in such a way
that the front ventilation opening cannot
be blocked, and the front ventilation
opening must open directly to an
unobstructed aisle or passageway inside
of the conveyance. The ventilation
opening must be at least 90 percent of
the total area of the front wall of the
enclosure, and must be covered with
bars, wire mesh, or smooth expanded
metal having air spaces.

(d) Compatibility. (1) Only one live
nonhuman primate may be transported
in & primary enclosure, except as
follows:

(i) A mother and her nursing infant
may be transported together;

(ii) An established male-female pair or
family group may be transported
together, except that a female in estrus
must not be transperted with a male
nonhuman primate;

(ili) A compatible pair of juveniles of
the same species that have not reached
puberty may be transported together.

(2) Nonhuman primates of different
species must not be transported in
adjacent or connecting primary
enclosures.

(e) Space reguirements. Primary
enclesures used to transport nonhuman
primates must be large enough so that
each animal contained in the primary
enclosure has enough space to turn
around freely in a normal manner and to
sit in an upright, hands down position
without its head touching the top of the
enclosure. However, certain larger
species may be restricted in their
movements, in accordance with
professionally accepted standards of
care, when greater freedom of
movement would be dangerous to the
animal, its handler, or to other persons.

() Marking and labeling, Primary
enclosures, other than those that are
permanently affixed to & conveyance,
must be clearly marked in English on the
top and on one or maore sides with the
words "Wild Animals,” or “Live
Animals,” in letters at least 1 inch (2.5
cm.) high, and with arrows or other
markings to indicate the correct upright
position of the primary enclesure.
Permanently affixed primary enclosures
must be clearly marked in English with
the words "“Wild Animals" or “Live
Animals,” in the same manner.

(8) Accompanying documents and
records. Shipping documents that must
accompany shipments of nonhuman
primates may be held by the operator of

the primary conveyance, for surface
transportation only, or must be securely
attached in a readily accessible manner
to the outside of any primary enclosure
that is part of the shipment, in &8 manner
that allows them to be detached for
examination and securely reattached,
such as in a pocket or sleeve.
Instructions for administration of drugs,
medication, and other special care must
be attached to each primary enclosure
in a manner that makes them easy to
notice, to detach for examination, and to
reattach securely. Food and water
instructions must be attached in
accordance with § 3.85{c) of this
subpart.

(Approved by the Office of Management and
Budget under control number 0579-0093)

§3.88 Primary conveyances (motor
vehicle, rail, air, and marine).

(8) The animal cargo space of primary
conveyances used to transport
nonhuman primates must be designed,
constructed, and maintained in a
manner that at all times protects the
health and well-being of the animals
trangported in it, ensures their safety
and comfort, and prevents the entry of
engine exhaust from the primary
conveyance during transportation.

(b) The animal cargo space must have
a supply of air that is sufficient for the
normal breathing of all the animals
being transported in it.

(c) Each primary enclosure containing
nonhuman primates must be positioned
in the animal cargo space in a manner
that provides protection from the
elements and that allows each
nonhuman primate enough air for
normal breathing.

{d) During air transportation, the
ambient temperature inside & primary
conveyance used to transport nonhuman
primates must be maintained at a level
that ensures the health and well-being of
the species housed, in accordance with
generally accepted professional and
husbandry practices, at all times a
nonhuman primate is present.

(e) During surface transportaticn, the
ambient temperature inside a primary
conveyance used to transpert nonhuman
primates must be maintained between
45 °F (7.2 °C) and 85 °F (30 °C) at all
times a nonhuman primate is present.

(f) A primary enclosure containing a
nonhuman primate must be placed far
enough away from animals that are
predators or natural enemies of
nonhuman primates, whether the other
animals are in primary enclosures or
not, so that the nonhuman primate
cannot touch or see the other animals.

(g) Primary enclosures must be
positioned in the primary conveyance in
a manner that aliows the nonhuman

primates te be quickly and easily
removed from the primary conveyance
in an emergency.

(h) The interior of the animal cargo
space must be kept clean

(i) Nonhuman primates must not be
transported with any material,
substance (e.g., dry ice), or device in a
manner that may reasonably be
expected to harm the nonhuman
primates or cause inhumane conditions.

§2.89 Food and water requirements.

(a) Each nonhuman primate thatis 1
year of age or more must be offered
food © at least once every 24 hours. Each
nonhuman primate that is less than 1
year of age must be offered food at least
once every 12 hours. Each nonhuman
primate must be offered potable water
at least once every 12 hours. These time
periods apply to dealers, exhibitors, and
research facilities, including Federal
research facilities, who transport
nonhuman primates in their own
primary conveyances, starting from the
time the nonhuman primate was last
offered food and potable water before
transportation was begun. These time
periods apply to carriers and
intermediate handlers starting from the
date and time stated on the certification
provided under § 3.86(c) of this subpart
Each nonhuman primate must be offered
food and potable water within 4 hours
Lefore being transported in commerce.
Consignors who are subject to the
Animal Welfare regulations (9 CFR
parts 1, 2, and 3) must certify that each
nonhuman primate was offered food and
potable water within the 4 hours
preceding delivery of the nonhuman
primate to a carrier or intermediate
handler for transportation in commerce,
and must certify the date and time the
food and potable water was offered, in
accordance with § 3.86(c) of this
subpart,

[(b) Any dealer, exhibitor, or research
facility, including a Federal research
facility, offering a nonhuman primate to
a carrier or intermediate handler for
transportation in commerce must
securely attach to the outside of the
primary enclosure used for traneporting
the nonhuman primate, written
instructions for a 24-hour period for the
in-transit foed and water requirements
of the nonhuman primate(s) contained in
the enclosure. The instructions must be
attached in a manner that makes them
easily noticed and read.

% Proper food for purposes of this section 18
described in § 3.82 of this subpart, with the
ities and cir tances of the mode of travel
taken inte accounl.
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(c) Food and water receptacles must
be securely attached inside the primary
enclosure and placed so that the
receptacles can be filled from outside of
the enclosure without opening the door.
Food and water receptacles must be
designed, constructed, and installed so
that a nonhuman primate cannot leave
the primary enclosure through the food
or water opening.

(Approved by the Office of Management and
Budget under control number 0579-0093)

§3.90 Care In transit.

(a) Surface transportation (ground
and water). Any person subject to the
Animal Welfare regulations (9 CFR
parts 1, 2, and 3) transporting nonhuman
primates in commerce must ensure that
the operator of the conveyance or a
person accompanying the operator of
the conveyance observes the nonhuman
primates as often as circumstances
allow, but not less than once every 4
hours, to make sure that they have
sufficient air for normal breathing, that
the ambient temperature is within the
limits provided in § 3.88(d) of this
subpart, and that all other applicable
standards of this subpart are being
complied with. The regulated person
transporting the nonhuman primates
must ensure that the operator or the
person accompanying the operator
determines whether any of the
nonhuman primates are in obvious
physical distress, and obtains any
veterinary care needed for the
nonhuman primates at the closest
available veterinary facility.

(b) Air transportation. During air
transportation of nonhuman primates, it
is the responsibility of the carrier to
observe the nonhuman primates as
frequently as circumstances allow, but
not less than once every 4 hours if the
animal cargo area is accessible during
flight. If the animal cargo area is not
accessible during flight, the carrier must
observe the nonhuman primates
whenever they are loaded and unloaded
and whenever the animal cargo space is
otherwise accessible to make sure that
the nonhuman primates have sufficient
air for normal breathing, that the
ambient temperature is within the limits
provided in § 3.88(d) of this subpart, and
that all other applicable standards of
this subpart are being complied with.
The carrier must determine whether any
of the nonhuman primates is in obvious
physical distress, and arrange for any
needed veterinary care for the
nonhuman primates as soon as possible.

(c) If a nonhuman primate is obviously
ill, injured, or in physical distress, it
must not be transported in commerce,

except to receive veterinary care for the
condition.

(d) During transportation in
commerce, a nonhuman primate must
not be removed from its primary
enclosure unless it is placed in another
primary enclosure or a facility that
meets the requirements of § 3.80 or
§ 3.87 of this subpart. Only persons who
are experienced and authorized by the
shipper, or authorized by the consignor
or the consignee upon delivery, if the
animal is consigned for transportation,
may remove nonhuman primates from
their primary enclosure during
transportation in commerce, unless
required for the health or well-being of
the animal.

(e) The transportation regulations
contained in this subpart must be
complied with until a consignee takes
physical delivery of the animal if the
animal is consigned for transportation,
or until the animal is returned to the
consignor.

§3.91 Terminal facilities.

(a) Placement. Any persons subject to
the Animal Welfare regulations (9 CFR
parts 1, 2, and 3) must not commingle
shipments of nonhuman primates with .
inanimate cargo or with other animals in
animal holding areas of terminal
facilities. Nonhuman primates must not
be placed near any other animals,
including other species of nonhuman
primates, and must not be able to touch
or see any other animals, including other
species of nonhuman primates.

(b) Cleaning, sanitization, and pest
control. All animal holding areas of
terminal facilities must be cleaned and
sanitized in a manner prescribed in

_ § 3.84(b)(3) of this subpart, as often as

necessary to prevent an accumulation of
debris or excreta and to minimize
vermin infestation and disease hazards.
Terminal facilities must follow an
effective program in all animal holding
areas for the control of insects,
ectoparasites, and birds and mammals
that are pests of nonhuman primates.

(c) Ventilation. Ventilation must be
provided in any animal holding area in a
terminal facility containing nonhuman
primates by means of windows, doors,
vents, or air conditioning. The air must
be circulated by fans, blowers, or air
conditioning so as to minimize drafts,
odors, and moisture condensation.
Auxiliary ventilation, such as exhaust
fans, vents, fans, blowers, or air
conditioning, must be used in any
animal holding area containing
nonhuman primates when the ambient
temperature is 85 °F (29.5 °C) or higher.

(d) Temperature. The ambient
temperature in an animal holding area
containing nonhuman primates must not

fall below 45 °F (7.2 °C) or rise above

85 °F (29.5 °C) for more than four
consecutive hours at any time
nonhuman primates are present. The
ambient temperature must be measured
in the animal holding area by the
carrier, intermediate handler, or a
person transporting nonhuman primates
who is subject to the Animal Welfare
regulations (9 CFR parts 1, 2, and 3),
outside any primary enclosure
containing a nonhuman primate at a
point not more than 3 feet (0.91 m.) away
from an outside wall of the primary
enclosure, on a level that is even with
the enclosure and approximately
midway up the side of the enclosure.

(e) Shelter. Any person subject to the
Animal Welfare regulations (9 CFR
parts |, 2, and 3) holding a nonhuman
primate in an animal holding area of a
terminal facility must provide the
following:

(1) Shelter from sunlight and extreme
heat. Shade must be provided that is
sufficient to protect the nonhuman
primate from the direct rays of the sun.

(2) Shelter from rain or snow.
Sufficient protection must be provided
to allow nonhuman primates to remain
dry during rain, snow, and other
precipitation.

(f) Duration. The length of time any
person subject to the Animal Welfare
regulations (9 CFR parts 1, 2, and 3) can
hold a nonhuman primate in an animal
holding area of a terminal facility upon
arrival is the same as that provided in
§ 3.86(f) of this subpart.

§3.92 Handling.

{a) Any person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3) who moves (including loading
and unloading) nonhuman primates
within, to, or from the animal holding
area of a terminal facility or a primary
conveyance must do so as quickly and
efficiently as possible, and must provide
the following during movement of the
nonhuman primate:

(1) Shelter from sunlight and extreme
heat. Sufficient shade must be provided
to protect the nonhuman primate from
the direct rays of the sun. A nonhuman
primate must not be exposed to an
ambient temperature above 85 °F
(29.5 °C) for a period of more than 45
minutes while being moved to or from a
primary conveyance or a terminal
facility, The ambient temperature must
be measured in the manner provided in
§ 3.91(d) of this subpart.

(2) Shelter from rain or snow.
Sufficient protection must be provided
to allow nonhuman primates to remain
dry during rain, snow, and other
precipitation.
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(3) Shelter from cold temperatures.
Transporting devices on which
nonhuman primates are placed to move
them must be covered to protect the
animals when the outdoor temperature
falls below 45 °F (7.2 °C). A nonhuman
primate must not be exposed to an
ambient air temperature below 45 °F
(7.2 °C) for a period of more than 45
minutes, unless it is accompanied by a
certificate of acclimation to lower
temperatures as provided in § 3.86(e) of
this subpart. The ambient temperature
must be measured in the manner
provided in § 3.91(d) of this subpart.

(b) Any person handling a primary
enclosure containing a nonhuman
primate must use care and must avoid

causing physical harm or distress to the
nonhuman primate.

(1) A primary enclosure containing a
nonhuman primate must not be placed
on unattended conveyor belts or on
elevated conveyor belts, such as
baggage claim conveyor belts and
inclined conveyor ramps that lead to
baggage claim areas, at any time; except
that a primary enclosure may be placed
on inclined conveyor ramps used to load
and unload aircraft if an attendant is
present at each end of the conveyor belt.

(2) A primary enclosure containing a
nonhuman primate must not be tossed,
dropped, or needlessly tilted, and must
not be stacked in a manner that may
reasonably be expected to result in its
falling. It must be handled and

positioned in the manner that written
instructions and arrows on the outside
of the primary enclosure indicate.

(c) This section applies to movement
of a nonhuman primate from primary
conveyance to primary conveyance,
within a primary conveyance or
terminal facility, and to or from a
terminal facility or a primary
conveyance.

(Approved by the Office of Management and
Budget under control number 0579-0093)

Done in Washington, DC, this 6th day of
February 1991.

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 91-3236 Filed 2-14-91; 8:45 am]
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